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QUESTIONNAIRE

(Please include a copy of this form with each filing of your rule: Notice of Public Hearing or
Comment Period; Proposed Rule, and if needed, Emergency and Modified Rule.)

DATE: July 28, 2005
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: (Agency Name, Address & Phone No.) WYV Department of Environmental Protection
Division of Water and Waste Management
610 57™ Street, SE
Charleston, WV 25304
Telephone: 304-926-0465

LEGISLATIVE RULE TITLE: Hazardous Waste Management Rule 33 CSR 20
1. Authorizing statute(s) citation W.Va. Code §§22-18-6.

2. a. Date filed in State Register with Notice of Hearing or Public Comment Period:

June 15, 2005.

-

b. What other notice, including advertising, did you give of the hearing?

c. Date of Public Hearing(s) or Public Comment Period ended:

July 21, 2005.

d. Attach list of persons who appeared at hearing, comments received, amendments,
reasons for amendments.

Attached Sign-in Sheet.

Number of comments received. No Comments

1




e. Date you filed in State Register the agency approved proposed Legislative Rule
following public hearing: (be exact)

July 28, 2005.

f. Name, title, address and phone/fax/email numbers of agency person(s) to
receive all written correspondence regarding this rule: (Please type)

Carroll Cather

Environmental Resource Specialist III
Division of Water and Waste Management
601 57" Street

Charleston, WV 25301-1401

Telephone: 304-926-0465

Fax: 304-926-0484

Email: ccather@dep.state.wv.us.

g. IF DIFFERENT FROM ITEM ‘P, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the
contents of this rule: (Please type)

3.  If the statute under which you promulgated the submitted rules requires certain findings
and determinations to be made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State Register a notice of the time and
place of a hearing for the taking of evidence and a general description of the
issues to be decided.

Not applicable.

b. Date of hearing or comment period.

c. On what date did you file in the State Register the findings and determinations
required together with the reasons therefore?

d. Attach findings and determinations and reasons:




DEPARTMENT OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

Rule Title:  “Hazardous Waste Management Rule” 33 CSR 20

A.

B.

AUTHORITY: WV Code §22-18-6
SUMMARY OF RULE:

This rule regulates the generation, treatment, storage and disposal of hazardous waste. The
rule proposed for 2005 adopts and incorporates by reference one year of federal regulations
pertaining to hazardous waste management as set forth in 40 CFR parts 260 through 279.
The federal regulations became effective on July 1, 2005.

STATEMENT OF CIRCUMSTAN CES WHICH REQUIRE RULE:

This rule is proposed to adopt changes to federal hazardous waste management regulations
into the State hazardous waste management rule, enabling the State hazardous waste program
to maintain consistency with the federal program. The changes to the 40 CFR federal
regulations include the following areas: “Hazardous Waste — Nonwastewaters From |
Production of Dyes , Pigments, and Food, Drug and Cosmetic Colorants: Mass Loading-
Based Listing; Final Rule. This rule adds [a new hazardous waste (K181) to the list of
hazardous wastes in 40 CFR 261.32. K181 is hazardous nonwastewaters generated from the
production of certain dyes, pigments, and food, drug and cosmetic colorants] and revises [the

- Uniform Hazardous Waste Manifest regulations and thé manifest and continuation sheet

forms used to track hazardous waste from the generator to the site of disposition].

FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGEN CY:

W.Va. Code Section §22-1-3 in conjunction with W.Va. Code Section §22-1-3a requires, in
part, the Secretary of the Department of Environmental Protection, to determine if a new or
amended environmental provision should be the same in substance as a counterpart federal
regulation. If the new rule should be the same in substance, as the counterpart federal
regulation, then the Secretary shall incorporate by reference, to the greatest extent possible,
the federal counterpart rule.

The proposed amendments to the rule will adopt additional federal counterpart regulations by
reference, and these amendments are no more stringent than the federal counterpart

regulations.

CONSTITUTIONAL TAKINGS DETERMINATION:

In accordance with §22-1A-1 and 3(c), the Secretary has determined that this rule will not
result in taking of private property within the meaning of the Constitutions of West Virginia
and the United States of America.



F:

CONSULTATION WITH THE ENVIR
COUNCIL:

At the June 8, 2005 meeting, the Environme

discussed this proposed rule. The Council’s

ONMENTAL PROTECTION ADVISORY

ntal Protection Advisory Council reviewed and
comments are contained in the attached minutes,



APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Title 33, Series 20, Hazardous Waste Management

Type of Rule: XX lLegislative ______[Interpretive Procedural
Agency Department of Environmental Protection

Address Office of Waste Management

601 57™ Street, SE

Charleston, WV 25304

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR
INCREASE DECREASE | CURRENT NEXT THEREAFTER
ESTIMATED TOTAL COST $ 0 $ o0 $ O $ O $ 0
PERSONAL SERVICES
CURRENT EXPENSE
REPAIRS & ALTERATIONS
EQUIPMENT
OTHER

2. Explanation of above estimates:

This amendment will adopt by reference federal regulations in effect as of July 1, 2005 consisting
of two changes. The first is the addition of one listed hazardous waste (K181) and the second is
modification of the hazardous waste manifest and accompanying forms. These amendments are
not projected to require additional operating expenses above the current level.

3. Objectives of these rules:
The objective of this rule is to stay in compliance with federal guidelines when implementing the
State program. The consistency achieved in these revisions assures the State of maintaining its

authorization status and, in turn, the continued receipt of federal funds that are vitally needed to
implement the program.

Rule Title: Title 33, Series 20 Hazardous Waste Management



4.

Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.

Not anticipated to be appreciable.

B. Economic Impact on Political Subdivisions; Specific Industries, Specific groups of
Citizens.

Not anticipated to be appreciable.

C. Economic Impact on Citizens/Public at Large.

N/A
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FILED

TITLE 33

LEGISLATIVE RULES
DEPARTMENT OF ENVIRONMENTAL PROTECTION
OFFICE OF WASTE MANAGEMENT OFFICE

§33-20-1. Scope and Authority.

1.1. Scope and Purpose. -- The purpose of
this rule is to provide for the regulation of the
generation, freatment, storage;, and disposal of
hazardous waste to the extent necessary for the
protection of the public health and safety and the
environment.

1.2. Authority. -- This rule is promulgated
‘pursuant to the West Virginia Hazardous Waste
Management Act, W. Va. Code, §22-18-6.

1.3. Filing Date. - May-232605-
1.4. Effective Date. -- Fune$-2665:

1.5. . Incorporation by Reference. --
Whenever either federal statutes or regulations or
state statutes or rules are incorporated by reference
into this rule, the reference is to that statute or
regulation in effect on July 1, 2664 2005, unless
otherwise noted in the text of this rule. This
incorporation by reference is not intended to
replace or abrogate federal authorities granted the
Resource Conservation and Recovery Act of 1976.

15a. - In applying the federal
requirements incorporated by reference throughout
this rule, the following exceptions or substitutions
apply; unless the context . clearly requires
otherwise or the referenced rule cannot be
delegated to the state:

1.5.a.1. - "Office of Waste

Management, West Virginia Department of
Environmental Protection" will be substituted for
"Environmental Protection Agency."

1.5.a.2. "Director of the Office of
Waste Management, West Virginia Department of
Environmental Protection™ will be substituted for

-SERIES20-
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"Administrator,” "Regional Administrator," and
"Director." In those sections that are not adopted
by reference or that are not delegable to the state,
" Administrator”, "Regional Administrator”, and
"Director” will have the meaning defmed in 40
CFR § 260.10.

1.5.a.3. Whenever the regulations
require publication in the "Federal Register"
compliance will be accomplished by publication in
the "West Virginia Register," a part of the "State
Register" created pursuant to the provisions of W.
Va. Code, §29A-2-2 for those areas applicable and
delegable to the state.

1.5.a4. Whenever in the federal
regulation reference is made to the Resource
Conservation and Recovery Act of 1976 §3010, as
amended (42 U.S.C. § 6930), the reference is to
section 4. The notification requirements of the
Resource Conservation and Recovery Act of 1976
§8§ 3010 remain in effect and will be satisfied by
compliance with section 4.

1.6. Cross Reference. -- Whenever a
reference is cited in a provision incorporated by
reference which cross reference was not
incorporated by reference, the provisions of the
applicable state law and rulés, if afy, contiol to
the extent of any conflict or inconsistency. Where
state rules are present and there is a question, the
state rules govern. Where there are no state rules
present, federal regulations govern. For example,
cross reference to 40 CFR part 264 subpart O --
Incinerators, which was not incorporated by
reference, would need to be referenced to the
applicable West Virginia Department of
Environmental Protection, Office of Air Quality
rule, 45 CSR 25, “To Prevent and Control Air

. Pollution from Hazardous Waste Treatment,

Storage, or Disposal Facilities.”
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1.7. Inconsistencies with the West Virginia those rules applicable to generators of greater than
*Code. -- In the event a provision of the Code of one thousand (1000) kilograms of non-acutely
Federal Regulations incorporated by reference hazardous waste in a calendar month and/or who
herein includes a section which is inconsistent treat, store or dispose of hazardous waste at their
with the West Virginia Code, the West Virginia facility.

—oee . Code controls.to the extent federal law does-not— - ———- -
preempt the state law. In the event a provision of 2.2. 40 CFR § 260.2. B -- The provisions of
the Code of Federal Regulations incorporated by 40 CFR § 260.2 are excepted from incorporation by
reference herein is beyond the scope of authority reference. Availability of information provided
granted the Department of Environmental under this rule is controlled by the provisions of W.
Protection pursuant to statute, or is in excess of * Va. Code, §22-18-12.
the statutory authority, the provision will be and
remain effective only to the extent authorized by 2.3. 40 CFR § 260.21(d). B -- The provisions -
the West Virginia Code. of 40 CFR § 260.21(d) are excepted from

incorporation by reference.
1.8. Provisions Applied Prospectively. --
The provisions of this rule are to be applied 2.4. Petitions for Waste Exclusions.
prospectively.  All orders, determinations,

demonstrations, rules, permits, -certificates, 2.4.a. Any person seeking to exclude a

licenses, waivers, bonds, authorizations and waste at a particular generating facility from 40
privileges which have been issued, made, CFR § 261.3 or 40 CFR part 261, subpart D, as
> granted, approved or allowed to-become effective incorporated by this rule, may petition the Director
by the Director, and which are in effect on the for an exclusion following the procedures
date this rule becomes effective, will continue in established in 40 CFR § 260.20 and 40 CFR §
effect according to their terms unless modified, 260.22. The Department of Environmental
. suspended or revoked in accordance with the law. Protection will utilize EPA guidance in evaluating
delisting petitions.
1.9. This rule references the provisions of
the West Virginia Department of Environmental 2.4.b. An initial non-refundable fee of
Protection, Office of Air Quality rule, 45 CSR $1,000.00 must accompany all petitions submitted
25, “To Prevent and Control Air Pollution from under this rule. The petitioner must execute an
Hazardous Waste Treatment, Storage, or agreement with the Director providing for the
Disposal Facilities” that is in effect on the date recovery of all reasonable costs incurred by the

Department of Environmental Protection

that this rule becomes effective.
attributable to the review and investigation of the

§33-20-2. Hazardous Waste Management petition in excess of the initial fee submitted with
System: General. the petition.

2.1. 40 CFR Part 260. -- The provisions of 2.4.b.1. Recoverable costs will be

40 CFR part 260 are hereby adopted and determined by the number of hours worked under

incorporated by reference with the modifications, . the agreement by the primary Department of

exceptions and additions set forth in this section. Environmental Protection employee multiplied by

‘ 2.5 times the hourly rate of that employee and then

2.1.a. The definitions of terms used in " adding direct expenses incurred by that employee.

this rule will have the meaning ascribed to them Costs related to independent contractors retained by

in 40 CFR parts 260, 261, 262, 263, 264, 265, the Department of Environmental Protection to

266, 267, 268, 270, 273 and 279 with the assist in the review and investigation of petitions
exceptions, modifications and additions set forth will be included as direct expenses.

in this section.
2.4b.2. Within thirty (30) calendar

2.1.al.  "Full regulation" means days of receiving a petition under this section, the




Department of Environmental Protection will
send the petitioner an itemized list of estimated
costs it expects to incur as a result of reviewing
and investigating the petition. The list will
include anticipated outside contractor costs.

2. 4 b. 3 If, upon review of the
itemized list of estimated costs submitted by the
Department of Environmental Protection, the
petitioner determines not to continue the petition
process, the petitioner, if he wishes to withdraw
the petition, must submit a certified letter to the
Director withdrawing the petition. If the letter is

submitted within ten (10) days of the date of

receipt of the Department of Environmental

Protection’s list of estimated costs, the petitioner

will not be liable for any costs incurred in excess
of the initial application fee.

2.4.c. Where the Administrator of the
EPA has granted a petition to exclude hazardous
waste from 40 CFR § 261.3 or 40 CFR part 261,
subpart D, pursuant to 40 CFR § 260.22, the
Director will accept the determination and amend
this rule accordingly, provided:

2.4.c.1. Petitioner submits a copy of

the petition submitted to the Administrator,
including all demonstrative information and a
copy of the Administrator's approval granting the
exclusion pursuant to 40 CFR § 260.20(e); and

2.4.c.2. Noscientifically supportable
reasons for denying the petition are advanced
which had not been presented to the

Administrator.

2.5, Petitions to amend the regulations to
include additional wastes as universal wastes.

2.5.a.

Persons desiring to include a

waste as a universal waste must petition the
Director for an inclusion after having received
approval from the Administrator of the
Environmental Protection Agency. The petition

will include:

2.5.a1. A copy of the petition

submitted to

the Administrator of the

Environmental Protection Agency pursuant to 40

CFR §260.23,

including all demonstration

e fand,, [
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information;

2.5.a.2. A copy of the Administrator's

approval granting the petition under 40 CFR §

260.23 and 40 CFR § 260 20 and 40 CFR part 273;

" 2.5.a.3. -Any additional information
which may be required for the Director to evaluate
the petition.

2.5.,b. Within one hundred and twenty
(120) days of the filing of the petition the Director
will decide whether to approve or to deny the
petition and so advise the petitioner. Where a
decision to deny a petition is made, the Director
will notify the petitioner of the. action in writing,
setting forth the reasons therefor.

2.5.c. The Director will not deny a petition
to include a waste as a universal waste that has
been approved by the Administrator unless
scientifically supportable reasons for the denial are
advanced which had not been presented to the
Administrator.

2.5d. Any person may petition the
Director to include a waste as a universal waste as
follows:

2.5.d.1. Submit a petition to the
Director demonstrating that regulation under the
universal waste regulations of 40 CFR part 273 is
appropriate for the waste or category of waste; will
improve management practices for the waste or
category of waste; and will improve
implementation of the Hazardous Waste Program.
The petition must also include informiation required
by 40 CFR § 260.20(b), and include as many of the
factors listed in 40 CFR § 273.81 as are appropriate
for the waste or category of waste addressed in the
petition.

2.5.d.2. The Director will grant or

deny a petition using the factors listed in 40 CFR §
273.81. The decision will be based on the weight
of evidence showing that regulation under 40 CFR

© part 273 is appropriate for the waste or category of

waste, will improve management practices for the
waste or category of waste, and will improve
implementation of the Hazardous Waste Program.
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2.5.d.3. The decision of the Director
will be in writing and state the reasons to either
grant or deny the petition. Any petitioner
aggrieved by the decision of the Director may
appeal the decision to the Environmental Quality

- Board in accordance with the provisions-of-W-Va-

Code § 22-18-20.

§33-20-3. Identification and Listing of
Hazardous Waste.

3.1. 40 CFR Part 261. -- The provisions of
40 CFR part 261 are hereby adopted and
incorporated by reference with the modifications,
exceptions and additions set forth in this section.

3.1.a. In order for a mixture of a waste
and one or more hazardous wastes identified in 40
CFR § 261.3(2)(2)(iv) to be exempt from the
definition of hazardous waste, the owner or
operator must comply with the following:

3.1.a.l. Provide a certification in
writing to the  Director that groundwater
monitoring complying with either 40 CFR part
265, subpart F or which is approved by the
Director, is or will be in place at the wastewater
treatment facility identified in 40 CFR §
261.3()(2)iv). A time schedule for the
installation of groundwater monitoring must be
included. This requirement does not apply to
wastewater treatment units or containers.

3.1.a.2. Before claiming an

exemptlon the owner or operator of each

wastewater treatment facility receiving mixtures of

. wastes under 40 CFR § 261.3(a)(2)(iv) must notify

the Director of the receipt of the wastes on a form
prescribed by the Director.

3.1.a.3. Annually submit to the
Director a list of hazardous wastes that are
expected to be present in the mixture to be
exempted.

3.2. The provisions of 40 CFR § 261.5
(D@3)({v) and (v) and 40 CFR § 261.5(g)(3)(iv)
and (v) are excepted from incorporation by
reference. Conditionally exempt small quantity
generators must notify the Director of their
hazardous waste activity in accordance with

section 4.

§33-20-4. Notification of Hazardous Waste
Activity Regulations.

in a hazardous waste activity in the State of West
Virginia must notify the Director of these
activities when that activity begins, unless those
activities are exempted from the requirements of

this rule.

4.1.a. Any person as described in
subsection-4.1 that has notified the EPA or is
subject to the requirements to notify EPA as
specified in volume 45, number 39 of the Federal
Register, dated February 26, 1980, pages 12746
through 12754, is subject to the prov131on of
section 4. ,

4.1.b. The purpose of section 4 is to
provide a means for the State of West Virginia to
utilize the information provided by all who
complied with the notification requirements of
EPA as described in subdivision 4.1.a or all who
initiated hazardous waste activities subsequent to
the requirements of EPA as referenced above in
subdivision 4.1.a to notify the Director of their
hazardous waste activities.

4.2. Notification. Any person that notified
EPA of hazardous waste activities as referenced
above in subsection 4.1. must provide a copy of
that notification to the Director.

4.2.a. Any person involved in hazardous
waste activities that did not comply with the
notification requirements of EPA, as referenced
above in subsection 4:1, but is subject to those

* requirements must notify the Director in writing of

his hazardous waste activities within thirty (30)
days of the effective date of this rule. Notification
may be accomplished by the use of EPA Form
8700-12 or the provision of the same information
in any other manner selected by the notifier.

4.2.b. Any person exempted from the
federal notification requirements as specified in 40
CFR §§ 261.6(b) and 261.5, but subject to West
Virginia notification requirements, must notify the
Director in writing of his hazardous waste

-——4-1-Applieability. -Any-person-that engages—————
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activities on the date of initiation of these
activities. Notification may be accomplished by
use of EPA Form 8700-12 or the provision of the
same information in any other manner selected by
the notifier.

§ 3008.

52.b. All references to 40 CFR §
262.10(g) will be deemed references to subsection
5.2 and the subdivisions herein, as appropriate. ‘

4.2.c. One notification form is required
for each generator.

4.2.d. A notification form is required for
each storage, treatment, disposal, or other facility.
However, if one facility site includes more than
one storage, treatment, or disposal activity, only
- one notification form for the entire facility site is
required.

42.e. Generators that store, treat, or
dispose of hazardous waste on-site must file a
notification form for generation activities as well
as storage, treatment, and disposal activities,
unless those activities are exempted from the
requirements of this rule.

4.2.f. New generators and those initiating
activities subsequent to the EPA notification:
. period referenced in subdivision 4.1.a must
comply with the EPA identification number
requirements and must provide a copy of their
application for an EPA identification number to
the Administrator.

§33-20-5. Standards Applicablie to Generators
of Hazardous Waste.

5.1. 40 CFR Part 262. -- The provisions of
40 CFR part 262 are hereby adopted and
incorporated by reference with the modifications,
exceptions and additions contained in this section.

5.2. 40 CFR § 262.10(g). -- The provisions
of 40 CFR § 262.10(g) will be excepted from
incorporation.

5.2a. A person who generates a
hazardous waste as defined by 40 CFR part 261 is
subject to the compliance requirements and
penalties prescribed in W. Va. Code, §22-18-1 et
seq. if he or she does not comply with the
requirements of this rule. This rule in no way
abrogates the enforcement authority of the
Resource Conservation and Recovery Act of 1976

5.3. 40 CFR § 262.10(j). -- The provisions
of 40 CFR § 262.10() (1) and (2) in¢luding Table
1 will be excepted from incorporation.

5.4. 40 CFR Part 262, Subpart E. -~ The
provisions of 40 CFR part 262, subpart E -
Exports of Hazardous Waste are hereby adopted
and incorporated by reference. The substitution of
terms in subdivision 1.5.a. does not apply to the
provisions of this subsection. In addition to the
requirements contained therein, any person subject
to the provisions of subpart E must file with the
Director copies of all documentation, manifests,
exception reports, anniial reports or records,
submitted to EPA, the Administrator or the
Regional Administrator as required by and within
the time frames set forth in subpart E.

5.5. 40 CFR Part 262, Subpart H. -- The
provisions of 40 CFR- part 262, subpart H' --
Transfrontier Shipments of Hazardous Waste for
Recovery within the OECD ate hereby adopted
and incorporated by reference. The substitution of
terms in subdivision 1.6.a. does not apply to the
provisions of this subsection. In addition to the
requirements contained therein, any person subject
to the provisions of subpart H must file with the
Director copies of all documentation, manifests,
exception reports, annual reports or récords,
submitted to EPA, the Administrator or the
Regional Administrator as required by and within
the time frames set forth in subpart H.

5.6. 40 CFR Part 262, Subpart I = The
provisions of 40 CFR part 262, subpart I — New
York State Public Utilities will be excepted from
incorporation.

5.7. 40 CFR Part 262, Subpart J. -~ The
provisions of 40 CFR part 262, subpart J --
University Laboratories XL Project -- Laboratory
Environmental Management Standard will be
excepted from incorporation.

§33-20-6. Standards Applicable to
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Transpoerters of Hazardous Waste,

6.1. 40 CFR Part 263. -- The provisions of
40 CFR part 263 are hereby adopted and
incorporated by reference insofar as those

___ regulations relate to the transportation__of

hazardous waste by air and water.

6.2. The use of railroads for the transportation
of hazardous waste is regulated by the West
Virginia Public Service Commission rules, "Rules
and Regulations Governing the Transportation of
Hazardous Waste by Rail", 150 CSR 11. The use
of the state highways for the transportation of
hazardous waste is regulated under the West
Virginia Division of Highways, "Transportation of
Hazardous Wastes Upon the Roads and
Highways", 157 CSR 7.

§33_-20-7. Standards for Owners and
Operators of Hazardous Waste Treatment,
Storage, and Disposal Facilities.

7.1. 45 CSR 25, Office of Air Quality, --
The standards in section 7 apply to owners and
operators of all facilities which treat, store, or
dispose of hazardous waste except as otherwise
provided by law. In addition to the standards in
section 7 of this rule, 45 CSR 25, “To Prevent and
Control Air Pollution from Hazardous Waste
Treatment, Storage, or Disposal Facilities”,
applies to management facilities which may emit
hazardous waste or the constituents thereof to the
atmosphere including incineration facilities except
as otherwise provided by law. For purposes of
- section 7, the following persons are considered to
be incinerating hazardous waste:

7.1.a. Owners or operators of hazardous
waste incinerators; and

7.1.b. Owners or operators of boilers or
industrial furnaces used to destroy wastes.

7.2..40 CFR Part 264. - The provisions of
40 CFR part 264 are hereby adopted and
incorporated by reference with the modifications,
exceptions and additions set forth in this section.

7.3. Required Receipt of Identical
Notification. -- The provisions of 40 CFR §8

264.12(a)(1) and (2) are retained by the
Environmental Protection Agency; however, the
Director of the Office of Waste Management must
receive identical notification.

______ 1.4. Releases from Solid- Waste Management———

Unit. -~ The provisions of 40 CFR part 264,
subpart -\F -- Releases from solid waste
management units are incorporated by reference
with the following modifications, exceptions and
additions.

7.4.a. For purposes of 40 CFR § 264.92,
reference to the "Regional Administrator” will be
to the "Environmental Quality Board." The

- Environmental Quality Board establishes

groundwater protection standards pursuant to the
authority granted the board in W. Va. Code, §22-
12-4.

7.4.b. For purposes of 40 CFR § 264.94
and subparagraphs thereof, the Environmental
Quality Board rule on groundwater protection
standards, 46 CSR 12 will apply as required
pursuant to the authority granted the
Environmental Quality Board in W. Va. Code,
§22-12-4.

7.4.c. The provisions of 40 CFR §

. 264.99(g) are incorporated by reference with the

following modifications: -

7.4.c.1. The Director will specify in
the facility permit the frequencies for collecting -
samples required under 40 CFR § 264.99(g). This
frequency will not be less than once every five
years.

7.5. Financial Requirement. -- The
provisions of 40 CFR part 264, subpart H --
Financial =Requirements are. adopted and
incorporated by reference with the following
modifications:

7.5.a. The provisions of 40 CFR §§
264.149 and 264.150 are excepted from
incorporation by reference.

7.6. Provisions Relating to Incinerators. --
The provisions of 40 CFR 88 264.341, 264.342,
264.343, 264.344, 264.345 and 264.347(a)
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relating to incinerators are excepted from
incorporation by reference. Consult the rules of
the Office of Air Quality regarding emissions
from incinerators. The Office of Ait Quality

 retains its authority to enforce the air monitoring
items listed in 40 CFR §264.347(a) related to .

incinerating hazardous waste. The Office of
Waste Management retains its authority to enforce
40 CFR §§ 264.347(b)(c)(d).

7.6.a. Consult the Office of Air Quality,
45 CSR 25, “To Prevent and Control Air Pollution
from Hazardous Waste Treatment, Storage, or
Disposal Facilities.”

7.1. 40 CFR Part 264, Subparts AA, BB, CC
and 40 CFR § 264.1080(f); and 40 CFR §
264.1080(g). -- The provisions of 40 CFR §
264.1080(f); and 40 CFR § 264.1080(g) are
hereby adopted and incorporated by referénce and
the remaining provisions of 40 CFR part 264,
subparts AA, BB, and CC are excepted from

* incorporation by reference. Consult the rules of

the Office of Air Quality regarding air emissions
from process vents, -equipment leaks, tanks,
surface impoundments and containers.

- §33-20-8. Interim Status Standards for Owners

and Operators of Hazardous Waste Treatment,
Storage, and Disposal Facilities.

8.1. 40 CFR Part 265. - The provisions of

- 40 CFR part 265 are adopted and incorporated by

reference with the modifications, exceptions and
additions set forth in this section.

8.2. 40 CFR §§ 265.12(a), 265.149 and
265.150. -- The provisions of 40 CFR §§
265.12(a)(1) and (2), 265.149, and 265.150 are
excepted from incorporation by reference. The
Director of the Office of Waste Management must
receive identical notification.

8.3. 40 CFR §§265.341, 265.345, 265.347
(a), 265.352. -- The provisions of 40 CFR §8§
265.341, 265.345, 265.347(a) and 265.352
relating to incinerators are excepted from
incorporation by reference. Consult the rules of
the Office of Air Quality regarding emissions
from incinerators. The Office of Air Quality

retains its authority to enforce the air monitoring

items listed in 40 CFR §265.347(a) related to
incinerating hazardous waste. The Office of
Waste Management retains its authority to enforce .
40 CER §§ 265.347(b)(¢)(d).

—-8.4. Thermal-Treatment.- --—The-provisions —-—————

of 40 CFR Part 265, Subpart P -- Thermal
Treatment are incorporated by reference except for
the provisions of 40 CFR § 265.375 and 40 CFR
§ 265.383 which are excepted from incorporation
by reference. Consult the rules of the Office of
Air Quality regarding emissions from thermal
treatment units.

8.5. 40 CFR Part 265 Subparts AA, BB, CC
and 40 CFR § 265.1080(f); and 40 CFR §
265.1080(g). -- The provisions of 40 CFR §
265.1080(f); and 40 CFR § 265.1080(g) are
hereby adopted and incorporated by reference and
the remaining provisions of 40 CFR part 265,
subparts AA, BB, and CC are excepted from
incorporation by reference. Consult the rules of
the Office of Air Quality regarding air emission
standards for process vents and air emmission
standards for equipment leaks, and air emission
standards for tanks, surface impoundments and
containers. '

§33-20-9. Standards for the Manage_ment of
Specific Hazardous Wastes and Specific Types
of Hazardous Waste Management Facilities.

. 40 CFR Part 266. -- The provisions of 40
CFR part 266 are hereby adopted and incorporated
by reference. Consult the rules of the Office of
Air Quality regarding Subpart H of this part.

§33-20-10. Land Disposal Restrictions.

10.1. 40 CFR Part 268. -- The provisions of
40 CFR part 268 are hereby adopted and
incorporated by reference with the modifications,
exceptions and additions set forth in this section.

- 10.2. 40 CFR §§ 268.5, 268.6, 268.10 - .13,
268.42(b) and 268.44. -- The provisions of 40
CFR §§ 268.5, 268.6, 268.10, 268.11, 268.12,
268.13, 268.42(b) and 268.44 are excepted from
Incorporation by reference. o

10.3. Definition of Administrator in 40 CFR
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§ 268.40(b). The term "Administrator” in 40 CFR
§ 268.40(b) will retain its meaning as defined in
- 40 CER § 260.10.

§33. 20-11 The Hazardous Waste Permit

,,,,,,,,,,,,,, Program. __ _ e e

11.1. 40 CFR Part 270. -- The provisions of
the 40 CER part 270 are hereby adopted and
incorporated by reference with the modifications,
‘exceptions and additions set forth in this section.

11.2. 40 CFR § 270.2 Definitions.

11.2.a. Definition of “RCRA permit”. --
- For purposes of this section, the term “RCRA
permit” means “West Virginia Hazardous Waste
Management Permit”. The following additional
requirements will apply to obtain a Hazardous
Waste Management Permit in West Virginia. All
references in 40 CFR part 270 to 40 CFR part 124
will be deemed to be references to the applicable
provisions of subsections 11.4 through 11.17. To
the extent of any inconsistency with 40 CFR part
270, the specific provisions contained herein will
control.

11.3. Application Fees.

11.3.a. Any person who applies for a
permit for the construction or operation of a
hazardous waste management facility, or both,
must submit as part of the application a money
order or cashier’s check payable to “The
Hazardous Waste Management Fund” of the state
treasury. Persons required to obtain a permit-by-
rule pursuant to this rule are not required to pay a
permit apphcatlon fee.

11.3.b. The fee will be determined by the
schedule set forth in table 1. If the cumulative
total of application fees imposed under this section
equals or exceeds fifty thousand dollars ($50,000)
then the person required to pay the fees may, at
the person’s option, elect to submit the fee
payments in installments over a three year period.
The installments submitted to the Department of
Environmental Protection may not be less frequent
than annually and the amount submitted annually
may not be less than one-third of the total amount

due.

11.3.c. The fee for permit renewal is the
same as for an initial permit.

11.4. Pre-application Public Meeting and
Notice

11.4.a. Applicability. The requirements of
this subsection will apply to West Virginia
Hazardous Waste Management Part B permit
applicants seeking initial permits for hazardous
waste management units. The requirements of this
section will also apply to West Virginia
Hazardous Waste Management Part B permit
applicants seeking renewal of permits for those
units, when the renewal application is proposing a

* significant change in facility operations. For the

purposes of this section, a “significant change” is
any change that would qualify as a Class 3 permit
modification (See 40 CFR § 270.42 for a
description of permit modifications). The
requirements of this section do not apply to permit
modifications under 40 CFR § 270.42 or to
applications that are submitted for the sole
purpose of conducting post-closure activities or
post-closure activities and corrective action at a
facility.

11.4.b. Prior to the submission of a West
Virginia Hazardous Waste Management Part B
permit application for a facility, the applicant must
hold at least one meeting with the public in order
to solicit questions from the community and
inform the community of proposed hazardous
waste management activities. The applicant must
post a sign-in sheet or otherwise provide a
voluntary opportunity for attendees to provide
their names and addresses.

114.c. The applicant must submit a

_ sﬁmmary of the meeting, along with the list of

attendees and their addresses developed under
subsection 11.4.b, and copies of any written
comments or materials submitted at the meeting,
to the permitting agency as a part of the Part B
application, in accordance with 40 CFR §
270.14(b):

11.4.d. The applicant must provide public
notice of the pre-application meeting at least thirty
(30) days prior to the meeting. The applicant must
maintain, and provide to the permitting agency
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upon request, documentation of the notice.

: 11.4.d.1. The applicant must provide
public notice in all of the following forms:

e A-_71‘1.,4.d,1,.A..;WffAﬁ;newspaper

“advertisement. The applicant must publish a
notice, fulfilling the requirements in paragraph
11.4.d.2, in a newspaper of general circulation in
the county or equivalent jurisdiction that hosts the
proposed location of the facility. In addition, the
Director will instruct the applicant to publish the
netice in newspapers of general circulation in
adjacent counties or equivalent jurisdictions,
where the Director determines that publication is
necessary to inform the affected public. The notice
must be published as a display advertisement.

11.4.d.1.B. A visible and
accessible sign. The applicant must post a notice
on a clearly marked sign at or near the facility,
fulfilling the requirements in paragraph 11.5.d.2.
If the applicant places the sign on the facility
- property, then the sign must be large enough to be
readable from the npearest point where the public
would pass by the site.

11.4.d.1.C. A broadcast media
announcement. The applicant must broadcast a
notice, fulfilling the requirements in paragraph
11.4.d.2, at least once on at least one local radio
station or television station. The applicant may
employ another medium with prior approval of the
Director.

11.4.4.1.D. A notice to the
permitting agency. The applicant must send a copy
of the newspaper notice to the permitting agency
and the Director will forward copies to the
appropriate units of Staté and local government
having jurisdiction over the area where the facility
is, or is proposed to be, located; and to each state
agency having any authority under state law with
respect to the construction or operation of the
. facility. ’

11.4.d.2. The notices required under
paragraph 11.4.d.1. must include:

11.4.d.2.A. The date, time, and
location of the meeting;

11.4.d.2.B. A brief description of

the purpose of the meeting;

11.4.d.2.C. A briefdescription of

| the facility and proposed operations, including the

address-or-a-map-(e.g-; a-sketched or copied street——————

map) of the facility location;

11.4.d.2.D. A statement
encouraging people to contact the facility at least
seventy-two (72) hours before the meeting if they
need special access to participate in the meeting;
and '

11.4.d.2.E. The name, address,
and telephone number of a contact person for the
applicant.

11.5. Public Notice Requirements at the
Application Stage.

11.5.a. Applicability. The requirements
of this subsection apply to all West Virginia
Hazardous Waste Management Part B permit
applicants seeking initial permits for hazardous
waste management units. The requirements of this
section also apply to Hazardous Waste
Management Part B permit applicants seeking
renewal of permits for these units upon the
expiration of the existing permit. The
requirements of this section do not apply to permit
modifications under 40 CFR § 270.42 or permit
applications submitted for the sole purpose of
conducting post-closure activities or post-closure
activities and corrective action at a facility.

11.5.b. Notification. The Director will
provide public notice as required in subsection
11.5 when a Part. B permit application has been
submitted. The Director will provide public notice
to:

11.5.b.1. The applicant;

11.5.b.2. All persons on a mailing list
developed under subparagraph 11.11.d.1.D; and

11.5.b.3. The appropriate units of
state and local government having jurisdiction
over the area where the facility is proposed to be
located; and to each state agency having any




authority under state law with respect to the
construction or operation of the facility, that a Part
B permit application has been submitted to the
Director and is available for review.

- 11504, __Any__person_otherwise
entitled to receive notice under subdivision 11.5.b
may waive the right to receive notice for any
classes and categories of permits.

11.5.c. The notice will be published
within a reasonable period of time after the
application is received by the Director. The notice
must include:

115.c.1.
number of the applicant's contact person;

11.5.c2. The name and telephone
number of the permitting agency's contact office,
and a mailing address to which information,
opinions, and inquiries must be directed
throughout the permit review process;

11.5.c.3. Anaddress to which people
can write in order to be put on the facility mailing
list;

11.5.c.4. The location where copies

The name and telephone

of the permit application and any supporting

documents can be viewed and copied;

11.5.c.5. A brief description of the
facility and proposed operations, including the
address or a map (e.g., a sketched or copied street
map) of the facility location on the front page of
the notice; and

11.5.c.6. The date that the application
was submitted.

11.5.d.  Concurrent with the notice
required under subdivision 11.5.b, the Director
must place the permit application and any
supporting documents in a location accessible to
the public in the vicinity of the facility or at the
permitting agency's office.

11.6. Information Repository.

11.6.a. Applicability. The requirements of

10
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this section apply to all applicants seeking West
Virginia Hazardous Waste Management Permits
for hazardous waste management units.

11.6.b. The Director will assess the need,

--0n--a-- case-by-case- basis;- for-an—information—————--

repository. When assessing the need for an
information repository, the Director will consider
a variety of factors, including: the level of public
interest; the type of facility; the presence of an
existing repository; and the proximity to the
nearest copy of the administrative record. If the
Diréctor determines, at any time after submittal of
a permit application, that there is a need for a
repository, then the Director will notify the facility
that it must establish and maintain an information

repository.

11.6.c. The information repository must
contain all documents, reports, data, and
information déemed necessary by the Director to
fulfill the purposes for which the repository is
established. The Director will have the discretion
to limit the contents of the repository.

11.6.d. Theinformation repository will be
located and maintained at a site chosen by the
facility. If the Director finds the site unsuitable for
the purposes and persons for which it was
established, due to problems with the location,
hours of availability, access, or other relevant
considerations, then the Director will specify a
more appropriate site.

11.6.e. The Director will specify
requirements for informing the public about the
information repository. At a minimum, the
Director will require the facility to provide a
written notice about the information repository to -
all individuals on the facility mailing list.

11.6.f. The facility owner/operator must
be responsible for maintaining and updating the
repository with appropriate information
throughout a time period specified by the Director:
The Director will close the repository at his or her
discretion, based on the factors in subdivision
11.6.b.

11.7. Application for a Permit.
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11.7.a. Any person who requires a permit
under this rule must complete, sign, and submit to
the Director an application for each permit
required under this rule. Applications are not
required for hazardous waste permits by rule

11.7.e.  The effective date of an
application is the date on which the Director
notifies the applicant that the application is
complete as provided for in subdivision 11.7.b.

t1.7.f- For eachrapplication the- Director-

not begin the processing of a permit until the
applicant has fully complied with the application
requirements for that permit. Permit applications
must comply with the signature and certification
requirements of 40 CFR § 270.11.

11.7.,b. The Director will review for
completeness every application. Each application
submitted by a new hazardous waste management
facility, will be reviewed for completeness by the
Director within 30 days of its receipt. Each
application submitted by an existing hazardous
waste management facility (both Part A and Part
B of the application), will be reviewed for
completeness within 60 days of receipt. Upon
completing the review, the Director will notify the
applicant in writing whether the application is
complete. If the application is incomplete, the
Director will list the information necessary to
make the application complete. =~ When the
application is for an existing hazardous waste
management facility, the Director will specify in
the notice of deficiency a date for submitting the
necessary information. The Director will notify
the applicant that the application is complete upon
receiving this information. After the application
is completed, the Director will request additional
information from the applicant but only when
necessary to clarify, modify or supplement
previously submitted material. Request for
additional information will not render an
application incomplete.

11.7.c. If the applicant fails or refuses to
correct deficiencies in the application, the permit
will be denied and appropriate enforcement
actions will be taken under the applicable statutory
provisions of WV Code §22-18-1 et seq.

11.7.d. If the Director decides that a site
visit is necessary for any reason in conjunction
with the processing of an application, he or she
will notify the applicant and a date will be
scheduled.
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will, no later than the efféctive date of the
application, prepare and mail to the applicant a
project decision schedule. The schedule will
specify target dates by which the Director intends
to: -

11.7.f.1. Prepare a draft permit;
11.7.£2. Give public notice;

11.7.£3. Complete the public
comment period, including any public hearing;

11.7.£.4. Issue a final permit.

11.8. +  Modification, Revocation and
Reissuance, or Termination of Permits.

11.8.a. Permits will be modified, revoked
and reissued, or terminated either at the request of
an interested person (including the permittee) or
upon the Director’s initiative. However, permits
will only be modified, revoked and reissued, or
terminated for the reasons specified in 40 CFR §§
270.41 or 270.43. All requests must be in writing
and must contain facts or reasons supporting the
request. '

11.8.b. If the Director decides the request

- is not justified, he or she will send the requester a

brief written response giving a reason for the
decision. Denials of requests for modification,
revocation and reissuance, or termination are not
subject to public notice, comment, or hearings.
Denials by the Director may be appealed to the
Environmental Quality Board in accordance with
section 15.

11.8.b.1. If the Director initially
decides to modify or revoke and reissue a permit
under 40 CFR §§ 270.41 or 270.42 (c), he or she
will prepare a draft permit under section 11.9
incorporating the proposed changes. The Director
may request additional information and, in the
case of a modified permit, may require the
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submission of an updated application. In the case
of arevoked and reissued permit, the Director will
require the submission of a new application.

11.8.b.2. In a permit modification

under this_section, only those conditions to-be_-.__ ...

modified will be reopened when a new draft
permit is prepared. When a permit is revoked and
reissued under this section, the entire permit is
reopened During any revocation and reissuance
proceeding the permittee must comply with all
conditions of the existing permit until a new final
permit is reissued.

11.8.b.3. “Classes 1 and 2
Modifications” as defined in 40 CFR §§ 270.42
(a) and (b) are not subject to the requirements of
this section.

11.8.c. If the Director decides to
terminate a permit under 40 CFR § 270.43, he or
she will issue a Notice of Intent to Terminate. A
Notice of Intent to Terminate is a type of draft
permit which follows the same procedures as any
draft permit prepared under subsection 11.9

11.9. Draft Permits.

11.9.a. Once an application is complete,
the Director will decide whether to prepare a draft
permit or to deny the application.

11.9.b. If the Director decides to deny the
permit application, he or she will issue a Notice of
Intent to Deny. A Notice of Intent to Deny the
permit application is a type of draft permit which
follows the same procedures as any draft permit
prepared under this section. If the Director’s final
decision is that the initial decision to deny the
permit application was incorrect, he or she will
withdraw the Notice of Intent to Deny and proceed
to prepare a draft permit.

11.9.c. If the Director decides to issue a
draft permit, he or she will prepare a draft permit
that contains the following information:

11.9.c.1. All conditions under 40
CFR §§ 270.30 and 270.32;

11.9.c.2. All compliance schedules
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under 40 CFR § 270.33;

11.9.c.3. Allmonitoring requirements
under 40 CER § 270.31; and,

storage, and/or disposal and other perrmt
conditions under 40 CFR § 270.30.

11.9.d. All draft permits prepared by the
Director under this section will be accompanied
by a fact sheet and will be based on the
administrative record, publicly noticed and made
available for public comment.

11.10. Fact Sheet

11.10.a. A fact sheet will be prepared for
every draft permit for a hazardous waste

. management facility, which the Director finds is

the subject of wide-spread public interest or raises
major issues.- The fact sheet will briefly set forth
the principal facts and the significant factual,
legal, and methodological and policy questions
considered in preparing the draft permit. The
Director will send the fact sheet to the applicant
and to anyone who requests it.

11.10.b. The fact sheet will mCIude when
applicable: :

11.10.b.1. A brief description of the
type of facility or activity which is the subject of
the draft permit;

11.10.b.2. The type and quantity of
waste, fluids, or pollutants which are proposed to
be or ate being treated, stored, disposed of,
injected, emitted, or discharged;

11.10.b.3. A brief summary of the
basis for the draft permit conditions including
references to applicable statutory or regulatory
provisions and appropriate supporting references
to the administrative record;

11.10.b4. Reasons why any
requested variances or alternatives to required
standards do or do not appear justified;

11.10.b.5. A description of the

oo ——11.9.¢.4 - Standards—for-treatment, ——- -
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process for reaching a final decision on a draft
permit including:

11.10.b.5.A. The beginning and
the ending dates of the comment period and the

11.10.b.5.B.  Procedures for
requesting a hearing and the nature of that hearing;
and

11.10.b.5.C. Any other
~ procedures by which the public participates in the
- final decision. ‘

11.10.b.6. Name and telephone
number of a person to contact for additional
information.

11.11. Public Notice of Permit Actions and
Public Commient Period.

11.11.a. Scope. The Director will give
public notice if the following actions have
occurred:

11.11.a.1.

A draft permit has been
prepared; and :

11.11.a2.
scheduled.

A hearing has been

11.11.b. No public notice is required
when arequest for permit modification, revocation
and reissuance, or termination is denied under
subsection 11.8. Written notice of that denial will -
be given to the requester and to the permittee.

11.11.c. Timing. Public notice of the

preparation of a draft permit (including a Notice of .

Intent to Deny a Permit Application) required
under subdivision 11.11.a will allow at least
forty-five (45) days for public comment. Public
notice of a public hearing will be given at least
thirty (30) days before the hearing. (Public notice
of the hearing may be given at the same time as
public notice of the draft permit and the two
notices may be combined.)

11.11.d. Public notice of activities
described in subdivision 11.11.a will be given by
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the following methods:

11.11.d.1. By mailing a copy of a
notice fo the following persons (any person
otherwise entitled to receive notice under this

-~ ———address where comments-will be-received;——-- - --— - -“paragraph-may-waive-his-er-her rights-to-receive—————

notice for any classes and categories of permits):
11.11.d.1.A. The applicant;

11.11.d.1.B. Any other agency
which the Director knows has issued or is required
to issue a RCRA, UIC, PSD or other permit under
the Clean Air Act or West Virginia Code §22-5-1
et. seq., NPDES, 33 U.S.C. §1344, or sludge
management permit for the same facility or
activity;

11.11.d.1.C. Federal and state
agencies with jurisdiction over fish, shell fish and
wildlife resources and over coastal zones
management plans,. the advisory council on
historic - preservation, and the state historic
preservation office, as applicable;

11.11.d.1.D. Persons on amailing
list developed by:

11.11.d.1.D.1. Including
those who request in writing to be on the list;

11.11.d.1.D.2,  Soliciting
persons for “area lists” from participants in past
permit proceedings in that area; and

11.11.d.1.D.3. Notifying the
public of the opportunity to be put on the mailing
list through periodic publication in the publie
press and in the publications as regional and state
funded newsletters, environmental bulletins, or
state law journals. The Director will update the
mailing lists from time to time by requesting
written indications of continued interest from
those listed. The Director will deleté from the
lists the name of any person who fails to respond
to the request.

11.11.d.1.E. To any unit of
local government having jurisdiction over the area
where the facility is proposed to be located; and
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11.11.d.1.F. To each state
agency having any authority under state law with
respect to the construction or operation of the
facility.

__11.11.d.2. Publication of a noticein .

a daily or weekly major local newspaper of
general circulation and broadcast over local radio

stations;

11.11.d.3. In a manner constituting
legal notice to the public under state laws; and

11.11.d.4. Any other method
reasonably calculated to give actual notice of the
action in question to the person potentially
effected by it, including press releases or any other
forum or medium to elicit public participation.

11.11.e. All public notices issued under
this section will contain thée following minimum
information:

11.11.e.1. Name and address of the
office processing the permit action for which
notice is being given;

11.11.e.2. Name and address of the
permittee or the permit applicant and, if different,
of the facility or activity regulated by the permit;

11.11.e.3. A brief description of the
business conducted at the facility or activity
described in the permit application or the draft
permit;

A1.11.e4. Name, address and
telephone number of a person from whom
interested persons may obtain further information,
including copies of the draft permit, fact sheet and

* the application; and

11.11.e.5. A brief description of the
comment procedures required by subsections
11.12 and 11.13 and the time and place of any
hearing that will be held, including a statement of
procedures to request a hearing (unless a hearing
has already been scheduled) and other procedures
by which the public may participate in the final
decision.

14

11.11.e.6. The location of the
administrative record, the ﬁmes that the record
will be open for public inspection; and

11.11.e.7. Any additionalinformation

considered necessary or proper. - -

ll.ll.f. Public notices for hearings. In
addition to the general public notice described in
subdivision 11.11.e, the public notice of a hearing
will contain the following information:

11.11.£1. Reference to the date of
previous public notices relating to the permit;

11.11.£2. Date, time, and place of the
hearing; and

11.11.£3, A brief description of the
nature and purpose of the hearing, including the
applicable rules and procedures.

11.11.g. In addition to the general public
notice described in subdivision 11.11.e, all
persons identified in subparagraphs 11.11.d.1.A,
11.11.d.1.B, and 11.11.d.1.C will be mailed a
copy of the fact sheet, the permit application and
the draft permit, as applicable.

11.12. Public Comments and Requests- for
Public Hearings.

During the public comment period provided
under subsection 11.11., any interested person
may submit written comments on the draft permit
and may request a public hearing, if a hearing has
not already beéen scheduled. A request for a public
hearing must be in writing and must state the
nature of the issues proposed to be raised in the
hearing. All comments will be considered in
making the final decision and will be answered as
provided in subsection 11.16.

11.13. Public Hearings.

11.13.a. The Director will hold a public
hearing whenever he or she finds, on the basis of
requests, a significant degree of public interest in
a draft permit.

11.13.b. The Director will also hold a
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public hearing at his or her discretion, whenever, 11.14.a3. Reopen or extend the
for instance, a hearing might clarify one or more comment period under subsection 11.11 to give
issues involved in the permit decision. interested persons an opportunity to comment on

the information or arguments submitted.
11.13.c. The Director will hold a public

- ——————_hearing whenever he or she receives written-notice - — - —---—-—- 11.14.b.—-- Comments - filed- during—the ————-
of opposition to a draft permit and a request for a reopened comment period must be limited to the
hearing within forty-five (45) days of public substantial new questions that caused. its
notice under subdivision 11.11.c; whenever reopening. The public notice under subsection
possible the Director will schedule a hearing under 11.11 will define the scope of the reopening.

this section at a location convenient to the nearest

‘population center to the proposed facility. 11.14.c. Public notice of any of the above

actions will be issued under subsection 11.11.

11.13.d. Public notice of the hearing will

be given as specified in subsection 11.11 11.15. Issuance and Effective Date of Permit.

11.13.e. Whenever a public hearing will 11.15.a. After the close of the public
be held the Director will designate a presiding comment period on a draft permit, the, Director
officer for the hearing who will be responsible for will issue a final permit decision. The Director
its scheduling and orderly conduct. will notify the applicant and each person who has

submitted written comments or requested notice of

11.13.f. Any person may submit oral or the final permit decision. The notice will include
written statements and data concerning the draft reference to the procedures for appealing a
permit. Reasonable limits will be set upon the decision on the permit. For purposes of this
time allowed for oral statements, and the section the final permit decision means a final
submission of statements in writing will be decision to issue, deny, modify, or revoke and
required. The public comment period under - reissue, or terminate a permit.
subsection 11.11 will automatically be extended to
the close of any public hearing under this section. 11.15.b. A final permit decision will
The hearing officer may also extend the comment become effective thirty (30) days after the service
period by so stating at the hearing. of Notice of Decision unless:

11.13.g. A tape recording or written 11.15.b.1. A later effective date is
transcript of the hearing will be made available to specified in the decision; or
the public.

11.15.b.2. Review is requested or
11.14. Reopening of the Public Comment evidentiary hearing is requested; or
Period. _ '
11.15.b.3. No comments requested

11.14.a. If any data, information, or change in the draft permit, in which case the
arguments submitted during the public comment permit will become effective immediately upon
period appear to raise substantial new questions issuance.
concerning a permit, the Director will take one or :
more of the following actions: 11.16. Response to Comments.

11.14.2.1. Prepare anew draft permit, 11.16.a. At the time that any final permit
appropriately modified, under subsection 11.9. decision is issued, the Director will issue a

response to comments. This response will:

11.14.a.2. Prepare arevised fact sheet
under subsection 11.10. and reopen the comment 11.16.a.1. Specify which provisions,
period. if any, of the draft permit have been changed in
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the final permit decision, and the reasons for the
change; and

11.16.2.2.  Briefly describe and
respond to all comments on the draft permit or the

required by subsection 11.16 which identified and
supports any change made in the draft permit and
any new material placed in the record under that
subsection;

e e peLINIt - -application-- raised — during—the- public - —-- - 11-17-b.6.— —- Other— —documents

comment period, or during any hearing.

11.16.b. The response to comments will
be available to the public.

11.17. Administrative Record.

11.17.a. The provisions of a draft permit
prepared under subsection 11.9 will be based on
the administrative records consisting of:

11.17.a.1. The application and any
supporting data furnished by the applicant;

11.17.a.2. The draft permit or notice
of intent to deny the application or to terminate the
perrmit;

11.17.a.3. The fact sheet;

11.17.a.4. All documents cited in the
fact sheet; and

11.17.a.5. Other documents contained
in the supporting file for the draft permit.

11.17.b. The Director will base final
permit decisions on the administrative record
consisting of: '

i 11.17.b.1. Administrative record for
the draft permit;

11.17.b.2.  All comments received
during the public comment period provided under
subsection 11.11(including any extension or
reopening under subsection 11.14);

11.17.b.3. The tape or transcript of
any hearing(s) held under subsection '11.13;

11.17.b.4.
submitted at the hearing;

Any written material

11.17.b.5. Theresponse to comments

contained in the supporting file for the permit;

11.17.b.7. An addendum to the fact
sheet if needed; and

11.17.b.8. The final permit.

11.17.c. The administrative record will be
complete on the date the final permit is issued.

11.17.d. Material readily available at the
issuing agency office or published material that is
generally available, and that is includéd in the
administrative record under subdivisions 11.17.a
and 11.17.b, need not be physically included with
the rest of the record as long as it is specifically
referred to in the fact sheet or in the addendum to
the fact sheet.

11.18. Public Access to Information.

11.18.a.  Any records, reports, or
information and any permit, permit applications,
and related documentation within the Director’s
possession will be available to the public for
inspection and copying; provided, however, that
upon a satisfactory showing to the Director that

- those records, reports, pérmit documentation, or

information, or any part hereof would, if made
public, divulge methods or processes or activities
entitled to protection as trade secrets, the Director
will consider, treat, and protect those records as
confidential.

11.18.b. It will be the responsibility of the
person claiming any information as confidential
under the provisions of this subsection to clearly
mark each page containing that information with
the word “CONFIDENTIAL” and to submit an
affidavit setting forth the reasons that the person
believes that the information is entitled to
protection.

11.18.c. Any document submitted'to the
Director ‘which contains information for which
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claim of confidentiality is made must be submitted
in a sealed envelope marked “CONFIDENTIAL”
and addressed to the Director. The document
must be submitted in two (2) separate parts. The
first part must contain all information which is not

confidential and must include appropriate cross-
references to the second part which contains data,
words, phrases, paragraphs, or pages and
appropriate affidavits containing or relating to
information which is claimed to be confidential.

11.18.d. No information will be protected
as confidential information by the Director unless
it is submitted in accordance with the provisions
of subdivision 11.18.c and no information which
is submitted in accordance with the provision of
subdivision 11.18.c will be afforded protection as
confidential information unless the Director finds
that the protection is necessary to protect trade
secrets. The person who submits information
claimed to be confidential will receive written
notice from the Director as to whether the
information has been accepted as confidential or
not.

11.18.e. All information which meets the
tests of subdivision 11.18.d will be marked with
the term “ACCEPTED” and will be protected as
confidential information. If the person fails to
satisfactorily demonstrate to the Director that
' information in the form presented meets the
criteria of subdivision 11.18.d, the Director will
mark the information “REJECTED” and promptly
return it to the person who submitted the
information. The Director will retain a copy of
the information for reference.

11.18.f. Nothing contained herein will be
construed to restrict the release of relevant
confidential information during sitnations declared
to be emergencies by the Director or his designee.

11.18.g. Nothing in subsection 11.18 will
-be construed as limiting the disclosure of
information by the department to any officer,
employee, or authorized representative of the state
or federal government concerned with effecting
the purposes of this subsection.

11.18.h. Persons interested in obtaining
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information pursuant to this subsection must
submit a request in accordance with the
Environmental Quality Board rule 46 CSR 8.

11.19. 40 CFR §270.12. The provisions of 40

. deemed by the person preparing the report as . CER §270.12 are excepted from ineorporation-by——————

reference. Availability of information provided
under this rule is controlled by the provision of W.
Va. Code, §22-18-12 and subsection 11.18.

11.20. 40 CFR § 270.24. The provisions of 40
CFR § 270.24 are excepted from incorporation by
reference. Consult the rules of the Office of Air
Quality regarding emissions from process vents.

11.21. 40 CFR §§ 270.60(b) and 270.64. The
provisions of 40 CFR §§ 270.60(b) and 270.64 are
hereby adopted and' incorporated by reference.
Consult the rules of the Office of Water Resources
and the Environmental Quality Board regarding
additional requirements for underground injection
wells.

11.22. 40 CFR §270.155. The provisions of
40 CFR §270.155 relating to the administrative
appeal of a decision to approve or deny a
Rémedial Action Plan (RAP) application are _
hereby modified for the puiposes of this rule as
follows: Any commenter on the draft RAP or
notice of intent to deny, or any participant in any
public hearing(s) on the draft RAP, may appeal
the Director’s decision to approve or deny the
RAP application to the Environmental Quality
Board under subsections 11.4 through 11.17. Any
person who did not file comments, or did not
participate in any public hearing(s) on the draft
RAP, may petition for administrative review only
to the extent of the changes from the draft to the
final RAP decision. Appeals of a RAP may be
made to the same extent as for final permit
decisions under §11. The Director will give
public notice of any grant of review of a RAP by
the Environmental Quality Board through the
same means used to provide notice under
subsections 11.4 through 11.17.

§33-20-12. Deed and Lease Disclosure; Notice
in Deed to Property. B

12.1. Recording Requirement. - The owner
of the property on which a hazardous waste
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management facility is located must record, in
accordance with state law, a notation on the deed
or lease to the facility property -- or on some other
instrument that is normally examined during title
search - that will in perpetuity notify any -

- ———— ———potential purchaser of the property-that:——— - - - - -

12.1.a. The land has been used to manage
hazardous wastes; and

-12.1.b. Its use is restricted under 40 CFR
§ 264.117(c).

12.2. Upon actual transfer of property which
contains hazardous wastes that have been stored,
treated, or disposed of, the previous owner must
notify the Director in writing of the transfer.

12.3. Other Requirements. -- Nothing
contained in this section will relieve any person
from comiplying with the requirements on deed
and lease disclosures set forth in :
W.Va, Code, § 22-18-21.

'$33-20-13. Universal Waste Rule.

13.1. 40 CFR Part 273. -- The provisions of
40 CFR part 273 are hereby adopted and
incorporated by reference with the modifications,
exceptions and additions contained in this section.

13.2. 40 CFR §§ 273.20, 273.40, 273.56 --
The provisions of 40 CFR §§ 273.20, 273.40, and
273.56 relating to exports are hereby adopted and
incorporated by reference. The substitution of
terms in subdivision 1.6.a does not apply to the
provisions of this subsection. In addition to the
requirements contained therein, any person subject
to the provisions of 40 CFR part 273 must file
with the Director copies of all documentation,
manifests, exception reports, annual reports or
records, submitted to EPA, the Administrator or
the regional Administrator as required by 40 CFR
part 273.

13.3. 40 CFR § 273.70 - The provisions of
40 CFR § 273.70 Imports are hereby adopted and
incorporated by reference. Persons managing .
universal waste that is imported to West Virginia
are subject to the requirements of this rule.
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13.4. 40 CFR §§ 273.80 and 273.81 -- The
provisions of 40 CFR 8§88 273.80 and 273.81 are
excepted from incorporation by reference.
Consult the provisions of subdivision 2.5.d to
petition to include a waste as a universal waste.

§33-20-14. Standards for the Management of
Used Oil.

14.1. 40 CFR Part 279. -- The provisions of
40 CFR part 279 are hereby adopted and
incorporated by reference with the exception
contained in this section. Consult the rules of the
Office of Air Quality regarding the burning of
used oil. ‘

14.2. 40 CFR § 279.82(b). -~ The term EPA
at 40 CFR § 279.82(b) will have the meaning of
United States Environmental Protection Agency.

§33-20-15. Appeal Rights.

Any person aggrieved or adversely affected by
the failure or refusal of the Director to act within
areasonable time on an application for a permit or
by the issuance or denial of or by the terms and
conditions of a permit granted by the Director
under the provisions of this rule, may appeal to the
Environmental Quality Board in accordance with
the provisions of W. Va. Code §22B-1-1 et seq.
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TABLE 1
PERMIT APPLICATION FEE SCHEDULE
STORAGE
_EPA CODE A_CTIVITY FEE " FEE
S01 Container <100 tons capacity >100 tons capacity
$2,500.00 $3,750.00
S02 Tank <100 tons capacity >100 tons capacity
$2,500.00 $3,750.00
S04 Surface Impoundment <1,000 tons capacity >1,000 tons capacity
$10,000.00 $12,500.00
SO5 Drip Pad $2,500.00
S03 Waste Pile <100 tons capacity >100 tons capacity
$5,000.00 $7,500.00
S06 Waste Pile <100 tons capacity >100 tons capacity
(Containment Bldg.) $5,000.00 $7,500.00
DISPOSAL
EPA CODE ACTIVITY FEE FEE
D80 Landfill <1,000 tons/year >1,000 tons/year
. ' $15,000.00 $25,000.00
D81 Land Application <1,000 tonsfyear >1,000 tons/year
$15,000.00 $25,000.00
D83 Surface Impoundment <1,000 tons/year >1,000 tons/year
$15,000.00 $25,000.00
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TABLE 1
PERMIT APPLICATION FEE SCHEDULE
(CONTINUED)
TREATMENT .

7 |_EPACODEACTIVITY |  FEE FEE

T01 Tank <100 tons capacity >100 tons capacity
$2,500.00 $3,750.00°
T02 Surface Impoundment <1,000 tons/year >1,000 tons/year
$10,000.00 : $12,500.00
T03 Incinerator <1,000 tons/year >1,000 fons/year
$5,000.00 : $7,500.00
T80 thru T93 _ <1,000 tons/year >1,000 tons/year
Boiler/Industrial Furnace $5,000.00 $7,500.00
TO04 Other ~$5,000.00 $7,500.00
T-94 Containment Bldg. $5,000.00 $7,500.00
Treatment '
EMERGENCY PERMI’I‘S _
EPA CODE ACTIVITY _ FEE
| State and Federal ' Nil

Others $500.00
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TABLE 1
PERMIT APPLICATION FEE SCHEDULE
(CONTINUED)
e MISCELLANEOUS. - : U i
v EPA CODE ACTIVITY . FEE

Pelfmit Modification under 40 CFR, 270.42 (Class I) $ 500.00
Permit Modification under 40 CFR, 270.42 (Class II and IIT) HWIR $ 1,250.00
Staging Pile

Modification under 40 CFR, 270.41 $ 2,500.00
Post-Closure Care Permit _ $15,000.00
Closure Plans , $ 1,500.00
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Rule 33 CSR 20 Hearing

On Thursday, July 21, 2005 a public hearing on proposed Rule 33 CSR 20 was held at
the WVDEP’s Charleston Office.

In attendance were Office of Waste Management’s Assistant Director Mike Dorsey and
ERS III Carroll Cather, also with the Office of Waste Management.

No one else attended the rule meeting.

There were no public comments, oral or written, on proposed rule 33 CSR 20 for 2006.
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West Virginia Department of Environmental Protection

ADVISORY COUNCIL MEETING MINUTES
Wednesday - June 8, 2005
601 57% Street, SE, Charleston, WV
Dolly Sods Conference Room — st Floor

ATTENDEES:

Advisory Council Members:
Larry Harris
Jackie Hallinan
- Rick Roberts
Lisa Dooley
Bill Raney
Karen Price

DEP:
Stephanie R. Timmermeyer, Cabinet Secretary
Karen G. Watson, Assistant General Counsel
Ken Ellison, Director - Division of Land Restoration )
Lisa McClung, Director — Division of Water and Waste Management
John Benedict, Director — Division of Air Quality
Mike Zeto, WVDEP
~ Charlie Sturey, WVDEP
Jessica Greathouse, Chief Communication Officer — WVDEP — Public Informat1on Office
James Martin, Chief, WVDEP - Office of Oil & Gas
Brett Loflin, WV' Oil and Gas Conservation Commission
Dave Bassage- WVDEP
Greg Adolpson — WVDEP
Jim Mason — WVDEP
Fred Durham — WVDEP
Jim Mason - WVDEP
Mike Johnson — WVDEP

" VISITORS:
Linda Tennant, Spilman, Thomas, Battle
Don Garvin— WVEC
Bob Asplund - Dominion

Karen Watson, WVDEP — Assistant General Counsel, called the meeting to order at 10:00
a.m.

Proposed rules for the 2006 legislative session are as follows:




45CSR1 “Control and Reduction of Nitrogen Oxides from Non-Electric Generating
Units as a Means to Mitigate Transport of Ozone Precursors”

This rule partially fulfills the State’s obligations in response to U.S. EPA’s final rule,
Findings of Significant Contribution and Rulemaking for Certain States in the Ozone
Transport Assessment Group region for Purposes of Reducing Regional Transport of Ozone
27 Oct 1998, herein referred to as the NO, SIP Call). Essentially, the federal rule requires
that large emitters of Nitrogen Oxides (NO,) significantly reduce emissions and constrains
them to set budgets, starting in 2004 and maintaining them thereafter. Flexibility is built in
through market-based “cap and trade” provisions which allow sources to buy/sell NO,
emission allowances from /to other program participants. For example, a source which has
emitted NO, in excess of its NO, allowance allocation may purchase NO, allowances under

- the federal NO, Budget Trading Program to obtain the needed NO, emission allowances to

cover its actual NO, emissions during an ozone season. Conversely, a source which emits
fewer tons of NO, than its NO, allowance allocation may either bank or sell (trade) the
excess NO, allowances to another sources which needs them to cover its excess NO,
emissions.

45CSR1 applies to large fossil fuel-fired stationary sources (large industrial boilers) with
heat inputs greater than 250 mmBtwhr. The Department of Environmental Protection,
Division of Air Quality (DAQ) addresses Electric Generation Units (EGUs) in a separate
rulemaking, 45CSR26. 45CSR1 also applies to large cement kilns and internal combustion
engines which emitted more than one ton per day of NO, from May 1 through September 30,
1995, although these sources are not subject to the NO, Budget Trading Program.

Comments:

How will this relate to the new rule 407

Rule 40 will repeal Rule 1 in 2009.
Are these kinds of trading effective in lowering NO, emission?

Yes, West Virginia has dropped from one of the highest to one of the lowest states.
[f one is testing, how do you see which sources account for improvement?

Have CEMS on stacks so we can analyze data.

45CSR15 - “Emission Standards for Hazardous Air Pollutants Pursuant to 40CFR
Part 61”

This rule ‘establishes and adopts national emission standards -for hazardous air pollutant
(NESHAPO) and other regulatory requirements promulgated by the United States
Environmental Protection Agency (USEPA) pursuant to 40CFR part 61 and section 112 of
the federal clean Air Act, as amended (CAA). This rule codifies general procedures and
criteria to implement emission standards for stationary sources that emit (or have the



potential to emit) one or more to the eight substances listed as hazardous air pollutants in 40
CFR §61.01(a). Theruleincorporated by reference the NESHAP standards of 40 CFR Parts
61 and 65 (consolidated Federal Air Rule), to the extent referenced in 40CFR part 61,
promulgated as of June 1, 2005. The rule also adopts associated appendices, reference
methods, performance specifications and other test methods which are appended to these
standards and contained in 40 CSR parts 61 and 65. Any person who constructs,
‘reconstructs, modifies or operates any source subject to the provisions of 40 CFR Part 61
must comply with the applicable NESHAPS and this rule.

45CSR15, in conjunction with 45CSR34, establishes general provisions for emission
standards for hazardous air pollutants (NESHAP) and other regulatory requirements
promulgated by USEPA pursuant to section 112 of the federal Clean Air Act, as amended.
45CSR34 incorporates hazardous air pollutant standards codified by USEPA under 40CFR
part 63 whereas 45CSR15, incorporates hazardous air pollutant standards promulgated by

USEPA under 40 CFR Part 61.

This revised rule incorporates by reference the following new or revised NESHAP standards
promulgated as of June 1, 2005: National Emission Standards for Hazardous Air Pollutants

for Asbestos.
No Comments

45CSR16 — “Standards of Performance for New Stationary Sources Pursuant to 40CFR
Part 60”

This rule establishes and adopts national standards of performance for new stationary sources
and other regulatory requirements promulgated by the United States Environmental
Protection Agency (USEPA) pursuant to section 111(b) of the federal Clean Air Act, as
amended (CAA). This rule codifies general procedures and criteria to implement standards
of performance for new stationary sources set forth in 40 CFR Part 60. The rule incorporates
by reference New Sources Performance Standards (NSPS) promulgated as of June 1, 2005.
The rule also adopts associated appendices, reference methods, performance specifications
and other test methods which are appended to such standards. Any person who constructs,
modifies, reconstructs or operates an affected facility after the effective date of any NSPS
under 40 CFR Part 60 must comply with the applicable NSPS and this rule.

This revised rule incorporates by reference the following new or revised NSPS standards
promulgated as of July 1, 2005: Standards of performance for Industrial-Commercial-
Institutional Steam Generating units; Stationary Gas Turbines: Steel Plants; and new and
Existing Stationary Sources: Electric Utility Steam Generating Units (CAMR).

No Comments



45CSR25 —“To Prevent and Control Air Pollution from Hazardous Waste Treatment
Storage or Disposal Facilities.”

This rule establishes and adopts national standards of performance for new stationary sources
and other regulatory requirements promulgated by the United States Environmental
Protection Agency (USEPA) pursuant to the Resource Conservation and Recovery Act, as
amended (RCRA). This rule codifies general procedures and criteria to implement emission
standards set forth in the Code of Federal Regulations as listed in Table 25-A of the rule.
The rule also adopts associated appendices, reference methods, performance specifications
and other test methods, which are appended to these standards. Any person, who constructs,
reconstructs, modifies or operates any hazardous waste treatment, storage, or disposal facility
must comply with the West Virginia Hazardous Waste management Program, the codified
federal emission standards, and this rule.

45CSR25 establishes a program of regulation over the treatment, storage, and disposal of
hazardous wastes in order to achieve and maintain such levels of air quality as will protect
the public health and safety and the environment from the effects of improper, inadequate, or
unsound treatment, storage, or disposal of hazardous wastes.

This revised rule incorporates by reference the following provisions of 40 CER Part 262
promulgated as of June 1, 2005: National Environmental Performance Track Program.

Comments:

What does the term “constituents” mean and how does one decide whether a source has
prevented emissions that would cause harm under section 1.1.b of the rule?

Look at the definition of “hazardous waste” and prevention language is meant to set
Sorth overall purpose of the rule.

Does the agency consult with DHHR or other pﬁblic health officials?

No, the agency uses a risk-based approach and has a toxicologist employed. It also
looks to EPA.

45CSR33 - “Acid Rain Provisions and Permits”

- This rule establishes and adopts the general provisions and operating permit program

requirements for affected sources under the Acid Rain Program promulgated by the4 United
States Environmental Protection Agency (USEPA) undertitle IV of the Clean Air Act, as
amended (CAA). The rule also adopts associated appendices, reference methods,
performance specifications and other test methods which are appended to these provisions.
Under the Acid Rain Program and 45CSR33, no person may construct, modify, or operate or
cause to be constructed, modified, or operated, an Acid Rain Source in violation of 40CFR
Parts 72 through 77.




Title IV of the CAA requires each state to implement an operating permit system conforming
to Title IV and Title V of the CAA, as amended. 45CSR33 incorporates by reference the
federal counterpart regulation 40 CFR Parts 72 through 77. USEPA approved West
Virginia’s Acid Rain Program with its approval of the state’s Title V Operating Permit
Program on December 15, 1995. ,

This revised rule incorporates by reference the following revisions to 40CFR Parts 72
through 77 promulgated as of June 1, 2005: Permits Regulation, Sulfur Dioxide Allowance
System, Sulfur Dioxide Opt-Ins; continuous Emission Monitoring, Excess Emissions (CAIR

& CAMR).
No Comments

45CSR34 — “Emission Standards for Hazardous Air Pollutants For Source Categories
Pursuant to 40 CFR Part 63

This rule establishes and adopts national emission standards for hazardous air pollutants
(NESHAP) and other regulatory requirements promulgated by the United States
Environmental Protection Agency (U.S. EPA) pursuant to section 112 of the federal Clean
Air Act, as amended (CAA). This rule codifies general procedures and criteria to implement
emission standards for stationary sources that emit, or have the potential to emit, one or more
of the hazardous air pollutants set forth in section 112(b) of the CAA. The rule incorporates
by reference the NESHAP standards of 40 CFR Parts 63 and 65 (Consolidated Federal Air
Rule), to the extent referenced in 40 CFR Part 63, promulgated as of June 1, 2005. The rule
also adopts associated appendices, reference methods, performance specifications and other
test methods which are appended to these standards and contained in 40 CFR Parts 63 and
65. Any person who constructs, reconstructs, modifies or operates any source subject to the
provisions of 40 CER Part 63 must comply with the applicable NESHAPS and this rule.

45CSR34, in conjunction with 45CSR 15, establishes general provisions for emission standards for
hazardous air pollutants and other regulatory requirements promulgated by U.S. EPA pursuant to
~ section 112 of the federal Clean Air Act, as amended. 45CSR34 incorporates hazardous air

pollutant standards codified by U.S. EPA under 40 CFR Part 63 whereas 45CSR15 incorporates
hazardous air pollutant standards promulgated by U.S. EPA under 40 CFR Part 61.

This revised rule incorporates by reference the following new or revised NESHAP standards
promulgated as of June 1, 2005: National Environmental Performance Track Program,
National Emission Standards for Hazardous Air Pollutants for Source Categories, Chromium
Emissions From Hard and Decorative Chromium Electroplating and Chromium Anodizing
Tanks, Plywood & Composite Wood Products; Effluent Limitations Guidelines and
Standards for Timber Products Point Source Category; List of HAPs, Lesser Quantity
Designations, Source Category List, Printing, Coating & Dyeing of Fabrics and Other
Textiles, Stationary Combustion Turbines, Solvent Extraction for Vegetable Oil Production,
Industrial, Commercial, Institutional Boilers and Process Heaters, Secondary Aluminum
Production, Coke Ovens: Pushing, Quenching, and Battery Stacks, List of Hazardous Air




Pollutants, Petition Process, Lesser Quantity Designations, Source Category List; Petition to
Delist of Ethylene Glycol Monobutyl Ether, Organic Hazardous Air Pollutants from
Synthetic Organic Chemical Manufacturing Industry and Other Processes Subject to the
Negotiated Regulation for Equipments Leaks, Coke Ovens: Pushing, Quenching, and Battery
Stacks, Leather Finishing Operations, Petroleum Refineries: Catalytic Cracking Units,
Catalytic Reforming Units, and Sulfur Recovery Units, Revision of December 2000
Regulatory Finding on the Emissions of HAPs from Electric Utility Steam Generating Units
& Removal of Coal- and Oil-Fired Electric Utility Steam Generating Units from Section
112(c) List, Generic MACT; Ethylene Manufacturing Process Units: Heat Exchange Systems

~and Waste Operations, Coke Oven Batteries, Miscellaneous Coating Manufacturing,

Pharmaceuticals Production, Asphalt Processing & Asphalt Roofing Manufacturing and Iron
and Steel Foundries.

No Comments

. 45CSR37 — “Mercury Budget Trading Program to Reduce Mercury Emissions”

. This rule establishes the general provisions and designated representative, permitting,
allowance and monitoring provisions for the Mercury (Hg) Budget Trading Program, as a
means of reducing national mercury emissions, pursuant to the federal Clean Air Mercury
Rule (CAMR) established under Section 111 of the Clean Air Act (CAA) and 40 CFR 60,
Subpart HHHH. .

- This rule partially fulfills the State’s obligations in response to the United States
Environmental Protection Agency’s (U.S. EPA) final rule, Standards of Performance for
New and Existing Stationary Sources: Electric Utility Steam Generating Units (15 March
2005, at FR XXXXX). The federal rule establishes standards of performance for mercury
(Hg) for new and existing coal-fired electric utility steam generating units (utility units).
This rule establishes a mechanism by which Hg emissions from new and existing coal-fired
utility units are capped at specific nation-wide levels. U.S. EPA has specified that annual Hg

“emission reductions be implemented in two phases. The first phase of Hg reductions starts in
2010 and the second phase begins in 2018, and continues thereafter. F lexibility is built in
through market-based “cap and trade” provisions which allow sources to buy or sell Hg
emission allowances from or to other program participants.

45CSR37 applies to coal-fired electric utility steam generating units that have greater than 25
MW, generating capacity.

Comments:

How will this affect Industrial boilers?

The rule does not cover these sources.




‘What kind of monitoring is required?
Have to install CEMS.
‘What happens when there is litigation?
If court remands, we WOuld withdraw the rule.
Does the rule apply to natural gas-fired units?
No, only coal-fired.
‘Does the rule establish new fees?
No.

John Benedict informed the Council of the following reductions:

Nationally
2010 —22%
2018 - 69%
WV:

2010 — 43%
2018 = 77%

45CSR39 — “Control of Annual Nitrogen Oxide Emissions to Mitigate Interstate
Transport of Fine Particulate Matter and Nitrogen Oxides”

This rule establishes general provisions and the designated representative, permitting,
allowance, monitoring, and opt-in provisions for the state CAIR NOx Annual Trading
Program pursuant to the federal Clean Air Interstate Rule (CAIR) under Section 110 of the
Clean Air Act (CAA), 40 CFR Part 96, Subparts AA through II, and 40 CFR §51.123 for
state implementation plans as a means of mitigating interstate transport of fine particulates
and nitrogen oxides (NOx).

This rule partially fulfills the State’s obligations in response to the United States
Environmental Protection Agency’s (U.S. EPA) final rule, Rulé to Reduce Interstate
Transport of Fine Particulate Matter and Ozone (Clean Air Interstate Rule); Revisions to
Acid Rain Program; Revisions to the NOx SIP Call (12 May 2005, at FR 25162). The federal
rule requires that large emitters of NOx reduce annual emissions through the constraint of set
budgets. U.S. EPA is specifying that annual NOx emission reductions be implémented in two




phases. The first phase of NOy reductions starts in 2009; the second phase starts in 2015, and
continues thereafter. The NOx emission reduction requirements are based on controls that are
known to be highly cost effective for electric generating units. Flexibility is built in through
market-based “cap and trade” provisions which allow sources to buy or sell NOx emission
allowances from or to other program participants. Reducing upwind NOx emissions will
assist downwind PM, s and 8-hour ozone nonattainment areas in achieving the National
Ambient Air Quality Standards (NAAQS).

45CSR39 applies to large fossil fuel-fired electric generating units that have greater than 25
MW, generating capacity. The CAIR NOx Ozone Season Trading Program requirements
are set forth in 45CSR40.

Comments:
How will this affect industrial boilers?
It will not. It only affects electric utilities.
Is there a set-aside provision?
Yes.
Agency should consider using the money to clean up streams impacted by acid rain.

45CSR40 - “Control of Ozone Season Nitogen Oxide Emlssmns to Mitigate Interstate
Transport of Ozone and NitSrogen Oxides”

This rule establishes the general provisions and the designated representative, permitting,
allowance, monitoring, and opt-in provisions for the state CAIR NOx Ozone Season
Trading Program pursuant to the federal Clean Air Interstate Rule (CAIR) under Section
110 of the Clean Air Act (CAA), 40 CFR Part 96, Subparts AAAA through IIII, and 40
CFR §51.123 for state implementation plans as a means of mitigating interstate transport of
ozone and nitrogen oxides (NOx).

This rule partially fulfills the State’s obligations in response to the United States
Environmental Protection Agency’s (U.S. EPA) final rule, Rule to Reduce Interstate
Transport of Fine Particulate Matter and Ozone (Clean Air Interstate Rule); Revisions to
Acid Rain Program; Revisions to the NOx SIP Call (12 May 2005, at FR 25162). The
federal rule requires that large emitters of NOx reduce ozone season emissions through the
constraint of set budgets. U.S. EPA is specifying that ozone season NOx emission
reductions be implemented in two phases. The first phase of 0zone season NOx reductions
starts in 2009; the second phase starts in 2015, and continues thereafter. The NOx emission
reduction requirements are based on controls that are known to be highly cost effective for -
electric generating units and large industrial boilers. Flexibility is built in through market-
based “cap and trade” provisions which allow sources to buy or sell NOx emission




allowances from or to other program participants. Reducing upwind ozone season NOx
emissions will assist downwind 8-hour ozone nonattainment areas in achieving the

National Ambient Air Quality Standards (NAAQS).

Because CAIR subsumes the ozone season NOx SIP Call trading program, existing NOx
SIP Call rules 45CSR1 and 45CSR26 and their ozone season NOx reduction provisions
must be “sunsetted” by January 1, 2009. Therefore, 45CSR40 contains a repeal clause
which effectively “sunsets” these rules, meeting the approvability requirement for

implementing CAIR. . X

. 45CSR40 applies to large fossil fuel-fired electric generating units that have greater than 25 MW,

generating capacity and large fossil fuel-fited industrial boilers with a heat input greater than 250
mmBtu/hr. This rule also applies to affected cement kilns and internal combustion engines, by
retaining the NOx SIP Call ozone season NOx emission reduction requirements for these sources
from 45CSR1. These existing requirements do not provide for inclusion in any cap and trade
program for cement kilns and internal combustion engines. The CAIR NOyx Annual Trading
Program requirements are set forth in 45CSR39.

No Comments.

33CSR41 —“Control of Annual Sulfur Dioxide Emissions to Mitigate Interstate Transport
. of Fine Particulate Matter and Sulfur Dioxide”

This rule establishes general provisions and the designated representative, permitting;
allowance, monitoring, and opt-in provisions for the state CAIR SO, Trading Program
pursuant to the federal Clean Air Interstate Rule (CAIR) under Section 110 of the Clean Air
Act (CAA), 40 CFR Part 96, Subparts AAA through III, and 40 CFR §51.124 for state
implementation plans as a means of mitigating interstate transport of fine particulates and

sulfur dioxide (SO,).

This rule partially fulfills the State’s obligations in response to the United States Environmental
Protection Agency’s (U.S. EPA) final rule, Rule to Reduce Interstate Transport of Fine
Particulate Matter and Ozone (Clean Air Interstate Rule); Revisions to Acid Rain Program;
Revisions to the NOx SIP Call (12 May 2005, at FR 25162). The federal rule requires that large
emitters of SO, reduce annual emissions based upon the implementation of retirement ratios for
SO, allowances allocated under the Acid Rain Program. U.S. EPA is specifying that annual SO;
emission reductions be implemented in two phases. The first phase of SO, reductions starts in
2010 and requires retiring SO, allowances at a 2:1 ratio; the second phase starts in 2015 and
requires retiring SO, allowances at a 2.86:1 ratio, and continues thereafter. The SO, emissions
reductions requirements are based on controls that are known to be highly cost effective for
electric generating units. Flexibility is built in through market-based “cap and trade” provisions
which allow sources to buy or sell SO, emission allowances from or to other program
participants. Reducing upwind SO, emissions will assist downwind PM, 5 and 8-hour ozone
nonattainment areas in achieving the National Ambient Air Quality Standards (NAAQS).




45CSR41 applies to large fossil fuel-fired electric generating units that have greater than 25 MW,
generating capacity.

How was the fiscal note derived?

It is based on how many persons will be necessary to implement the rule.
When will these rules be filed with EPA?

September of 2006 for the CAIR rules and November 2006 for the mercury rule.

33CSR1 - “Solid Waste Management Rule”

This legislative rule establishes requirements for the siting (including location standards),
financial assurance, installation, establishment, construction, design, groundwater monitoring,
modification, operation, permitting, closure and post-closure care of any solid waste facility that
processes, recycles, composts, transfers or disposes of solid waste pursuant to W. Va. Code §22-
15-1 et seq. The rule revision will clarify that the State Division of Highways is subject to an
exemption from permitting for its construction/demolition wastes associated with highway
construction. The rule will also clarify that the beneficial reuse of clean bituminous concrete
(asphalt) is not subject to permitting requirements, just as the beneficial reuse of Portland cement
is not subject to permitting.

Comments:
Has the agency worked with the Division of Highways on the rule?
Yes.
33-CSR20 — “Hazardous Waste Management”
The purpose of this rule is to provide for the regulation of the generation, treatment, storage, and
disposal of hazardous waste to the extent necessary for the protection of the public health and
safety and the environment. The rule changes pick up two new federal regulations.
No Comments.

' 35CSR3 - ‘-‘Coalbed Methane Wells Rule”

 This rule applies to coalbed methane wells. The rule changes are necessary to conform to recent
statutory revisions related to spacing. The changes also address new technology allowing for the
honzontal drilling of wells.
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Comments:
Are operators required to sample both water quality and quantity?

Just quality.

A question was raised about the 100’ and 1000’ distance requirements from water wells and the
agency explained how these provisions work.

A comment was made that landowners are confused by the rule’s requirements and some further
explanations would be helpful.

o 39CSR1 — “Rules of the Commission”

The rule is designed to prevent waste, protect correlative rights and to conserve oil and gas in the
State of West Virignia and is applicable to all activities subject to the jurisdiction of the Oil and
Gas Conservation Commission. Where special field rules apply, the special field rules shall
govern to the extent of any conflict. The rule changes are to clarify the agency can enter consent
agreements and establish escrow accounts.

No comments.

e 60CSR8 “Environmental Excellence Program Rule”

This legislative rule establishes the eligibility, procedures, standards and legal documents required
for establishing a voluntary environmental excellence program, consisting of incentives to reward
facilities that go beyond regulatory requirements. :

Comments:
| Will the reports that are filed be shared with the public?
Yes, they will be posted on the internet.
Will people pay the $1000 fee?

From pre-comments, most are willing to pay some amount. The administrative fund will
cover the agency’s operating costs.

A comment was made that there should be more programs like this, where companies are
rewarded for good performance. :

Lisa McClung, Director of DWWM, presented several rules under the water program that will be filed in
the future. One was the concentrated animal feeding operation (CAFO) rule that was withdrawn by the agency in
the 2005 session. As soon as EPA repromulgates its rule, the State will need to do so, perhaps by an emergency
rule.
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Then the new law transferring the authority to adopt water quality standards to the DEP was discussed. A

question was raised concerning the public’s involvement in the process. Ms. McClung responded that the
process would be somewhat different from the agency’s normal rulemaking.

signed by the Governor as follows:

1.

Karen Watson then presented a list of bills passed by the Legislature during the 2005 regular session and

SB 428. Creating the Revitalization Environmental Action Plan.

This legislation transfers the litter control and recycling programs from DNR to DEP and transfers the
waste tire remediation program from DOH to DEP. The legislation was amended by the House to
require the excess funds to be transferred to the state road fund rather than the solid waste reclamation
and environmental response fund. SB 428 bill also incorporates the provisions of Senate Bill 42 at 22-
15A-12(f) and (k). These provisions provide liability protection on waste tire remediation to bona fide
purchasers of property containing waste tires.

SB 603. Higher Education Bill - Brownfield Assistance Centers.

This legislation creates a provision in W.Va. Code § 18B11-7 that authorizes Marshall University and
West Virginia University to each create Brownfield Assistance Centers for the purpose of acquiring and
developing property; seeking federal brownfield assistance funds; and providing assistance to
municipalities and local governments for brownfields development.

Comments: p

The Council discussed the funding mechanisms under the new law.

HB 3354. Oil and Gas Permit Fee Increase.

This legislation increases the permit fees for shallow wells from $250 to $400; the permit fees for deep
wells from $250 to $650; and the reclamation fees for all well activity from $100 to $150. This
legislation also includes some technical amendments to the statutes governing oil and gas and coal bed
methane drilling and production. As introduced, the legislation increased the permit fees for coal bed
methane wells from $250 to $650 but the legislation was amended by the Senate to eliminate this permit
fee increase. In total, this legislation will generate approximately $350,000 for the Office of Oil and Gas.

SB 406. Uniform Environmental Covenant Act.

This legislation clarifies that environmental covenants containing affirmative obligations issued pursuant
to the Voluntary Remediation and Redevelopment Act or other federal or state response actions are
enforceable and perpetual; provides notice requirements for those placing environmental covenants on
real property; and authorizes the department and local governments to enforce environmental covenants.
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10.

11.

Comments:

A question was raised as to local governments.

The agency responded that they are included and have authority under the new law.

HB 2723. Environmental Rules Bundle.

This legislation consolidates the rules proposed by DEP and EQB. The DEP rules include revisions to the
air, waste, water and mining programs. The EQB’s rule relates to water quality standards. The EQB’s
rule was amended to eliminate Fill Hollow Creek in Preston County that the Board recommended to be
included on the Tier 2.5 list. Tier 2.5 waters are waters of special concern and include naturally

reproducing trout streams.
HB 3236. Thin Seam Coal Tax Applicability.

This legislation clarifies that the special tax on coal production and the special reclamation tax apply to
coal produced from thin seams.

HB 2333. Environmental Good Samaritan Act.

This legislation protect landowners, groups and individuals who volunteer to reclaim abandoned mineral
extraction lands and abate water pollution caused by abandoned mine lands from civil and environmental
liability provided such activities are approved by the department and implemented in accordance with the
plans approved by the department.

HB 3033. Continuation of Special Reclamation Tax.
This legislation extends the temporary special reclamation tax of seven cents for an additional eighteen
months thereby maintaining the total special reclamation tax at fourteen cents per ton of coal produced.
The legislation also requires the Secretary to evaluate and consider additional bonding mechanisms, such

as full cost bonding and the creation of a water quality trust fund.

SB 154. Beneficial Reuse of Water Treatment Plant Sludge.

This legislation authorizes the beneficial reuse of water treatment plant sludge and requires the
department to develop rules establishing criteria for the beneficial reuse of water treatment plant sludge.

SB 287. Transfer of Rulemaking Authority for Water Quality Standards.

This legislation transfers the authority to promulgate water quality standards and the authority to grant
remining variances from the Environmental Quality Board to the department.

SB 748. Credit for Mitigation.
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12.

13.

14.

This legislation authorizes the secretary to grant credit for mitigation required by the Corps of Engineers
pursuant to permit issued under Section 404 of the Clean Water Act when such mitigation satisfies
mitigation required by the West Virginia Water Pollution Control Act.

SB 700. Creation of the Community Infrastructure Investment Program.

‘This legislation authorizes department to grant approval for the construction of privately financed water

and sewage treatment facilities without the requirement of a certificate of need and convenience from the
Public Service Commission provided that the project results in economic development and improvement
of water quality. This legislation also authorizes municipal utilities and public service districts to enter
into community service agreemients with private developers for the purpose of constructing or expanding
public utilities. This legislation also requires the secretary to promulgate emergency rules to implement

_the program.

Comments:
Two members expressed interest in the future rulemaking efforts and any stakeholders group.

HB 3356. Increasing authority of the Solid Waste Management.
This legislation requires the SWMB to conduct biannual performance reviews of county and regional
solid waste authorities and grants the SWMB with the authority to supersede or exercise the powers
granted to county or regional solid waste authorities that operate a solid waste facility

SB 455. Financing of Environmental Control Activities.

This Legislation authorizes the public service commission to review and approve the use of

- environmental control bonds for environmental control activities by certain qualified electric utilities.

The next meeting date was scheduled for September 15, 2005 — 1:00 p.m. — 3:00 p.m. — Trish will
contact everyone with room location and agenda.

Karen Watson adjourned the meeting.
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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: . Title 33, Series 20, Hazardous Waste Management

Type of Rule: ’ XX ___ Legislative Interpretive Procedural
Agency Department of Env{ronmental Protection®

Address Office of Waste Management

601 57" Street, SE

Charleston, WV 25304

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR
INCREASE DECREASE CURRENT NEXT ' THEREAFTER

ESTIMATED TOTAL COST $ 0 $ o $ 0 $ 0o |8 0
PERSONAL SERVICES |
'CURRENT EXPENSE
REPAIRS & ALTERATIONS
EQUIPMENT

' OTHER

2. Explanation of above estimates:

This amendment will adopt by reference federal regulations in effect as of July 1, 2005 consisting
of two changes. The first is the addition of one listed hazardous waste (K181) and the second is
modification of the hazardous waste manifest and accompanying forms. These amendments are
not projected to require additional operating expenses above the current level.

3. Objectives of these rules:

The objeétive of this rule is to stay in compliance with federal guidelines whén implementing the
State program.- The consistency achieved in these revisions assures the State of maintaining its
authorization status and, in turn, the continued receipt of federal funds that are vitally needed to

implement the program.

Rule Title: = Title 33, Series 20 Hazardous Waste Management




4, Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.
Not anticipated to be appreciable.

B. Ecdnomic Impact on Political Subdivisions; Specific Industries, Specific groups of
Citizens. :

Not anticipated to be appreciable.

C. Economic Impact on Citizens/Public at Large.

N/A
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LIST OF INDUSTRIES POTENTIALLY AFFECTED BY RevIS

fONS TO THE RCRA MANIFEST FORM AND CONTINUATION SHEET—

Continued
[EPA form 8700-22 & 22a}
Htem sic NAICS Industry or sub-seclor identity ftem SiC NAICS Industry or sub-seclor identity
| 7 — 38 '3834 | lnstruments & related products 40 8221 61131 | Colleges & universities.
’ mig.
18 .......... 39 339 | Miscelfaneous  manufacturing 41 87 541 | Engineering & management
e} indushies. . Y |- _setvices. - S
4111 485 | Local and suburban passenger 42 8999 541 | Services n.e.c.
fransit. )
4173 48849 | Temminal service facilities for 43 851 92410 925 | Environmental quality & hous-
vehicle franspott. ing administrafion.
42 484 | Trucking and warehousing ........ 44 9661 92711 | Space research & technology.
4212 562112 | Hazardous waste collection 45 s711 92811 | National security {(e.g. military
sefvices. bases}.
23 ... 4491 4883 | Marine cargo handling..

B. How Can I Get Copies of This
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under Docket number RCRA-2001—

0032. The official public docket consists
of the doemmnents specifically referenced

in this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public docket does
not include Confidential Business
Information (EBD or other information

whose disclosure is restricted by statute.

The official public docket is the
collection of materials that is available
for public viewing at the EPA Docket
Center (EPA/DC}, EPA West, Room
B102, 1301 Constitution Ave., NW.,
Washington, DC. The EPA Docket
Center Reading Room is open fram 8:30
a.m. to 4:30 p.m., Monday through
Friday, except legal holidays. The

telephoxie number for the Reading Room

is (202) 566—1742 and the telephone
number for the EPA Docket Center is

of the publicly available docket
materials throngh the docket facility
identified abave. Once in the system,
select “search,” then key in the
appropriate decket identification
number.

QOutline

I Background

IL Detailed Discussion of the Final Rule

A. Standardization of the Hazardous Waste
Mamifest.

B.1. Elimination or Consolidation of
Existing Data Elements—Introduction.

2. Proposed Removal of State Manifest
Tracking Number.

3. Proposed Remaval of State Generator ID
Field.

4. Proposed Removal of State Transporter's
1D Fields.

5. Proposed Removal of Transporter’s
Phone Fields. ]

6. Proposed Removal of State Facility’s ID
Field.

7. Proposed Remioval of Facility’s Phorie
Field.

8. Proposed Consolidation of Additional
Descriptions and Special Fandfing
Fields.

9. Continmation Sheet.

{202) 566-0270. ape ;
2. Electronic Access. You may access C'%];&Agdd;gggn?f New Data Eleme
this Federal Register document 2. Addition of Generator Site Address

electronically through the EPA Internst
under the “Federal Register” Hstings at
http:/fwww.epa gov/fedrgstt/. This
Federal Register also 1nay be accessed
from EPA’s main manifest web page at
http:/fwww.epa.goviepaoswer/

hazwaste/gener/manifest/index.htm. An

electronic version of the public docket
is available through EPA’s electronic
public docket and comment, EPA
Dockets. You may nse EPA Dockets at
http:/fwww.epa.gov/edocket/ to view
public comments, access the index
listing of the contents of the official
public decket, and access those
documents in the public docket that are
available electronically. Although not
all docket materials may be available
electronically, you may still access any

Field.

3. Addition of Emergency Response Phone
Nuomber Field. ‘

4. Addition of International Shipments
Field.

5. Pr:lléosed Addition of Third Transporter
Field. g

D. Reduction or Eimination of “Optional”
Field Designations.

E.1. Proposed Standardization of Handling
Codes—Introduction.

2. Content of the Handling Code Proposal.

3. Standardization of Handling Codes.

4. Adoption of Hazardous Waste Report
Management Method Codes.

5. Designation of Process Codes as
Mandatory.

6. Party Responsible for Campleting fem-
1

L A
F.1. Proposed Standardization of RCRA
Waste Code Fields—Introduction.

2. Comment Analysis. .

3. Final Rule Determinations—Number and
Allocation of Waste Codes.

4, Final Rule Determinations—Entering
State Waste Codes. '

5. Final Rule Determination—Waste Code
Hierarchy.

6. Final Rule Determination—Waste Codes
are Mandatory Fields.

G.1. Other Manifest Form Revisions—
Introduction.

2. Definition of Bulk Confainer.

3. Use of Fractions.

4. Offerors and the Preparation of
Hazardous Waste Shipments and
Manifests.

H.1. Delayed Compliance Date for Revised
Form—Introducton. N

2. Comment Analysis:

3. Delayed Comiplianice Date—Final Rule
Approach.

4. Delayed Compliance Date—Interaction
with DOT Authority.

. Manifest Form Acquisition and Registry

A.1, Manifest Form Acguisition—
Introduction.

2. Proposed Manifest Acquisition
Pravisions,

3. Final Manifest Acquisition Provisions.

B.1. Propased Manifest Registry and
Printing Specifications—Introduction.

2. Final Manifest Registry.

3. Final Manifest Print Specifications.

IV. Rejected Load and Container Residne

Shipments

A.1. Rejected Load and Container Residue

Shipments—Introduction,

2. Propased Added Fields to Discrépancy
Hem.

3. Proposed §§ 264.72(d) and 265.72(d).

4. Proposed §§ 264.72(e), {f) and 265.72(e),
@

5. Proposed §§ 264.72(g) and 265.72(g).

6. Proposed Changes to § 263.21(b).

7. Proposed Generator Regulations at 40
CPFR 262.34.° )

B.L. Final Tracking Procedures for Rejected
Waste and Residue Shipments.

2. Comment Analysis and Final Provisions
far Second Manifest.

3. Comments Analysis and Final Generataor
Certification Block. '

4. Conments Analysis and Final Retarned

Shipmerits.
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the mailing address already required on
the form. We are also finalizing the
proposed changes to the manifest form
acquisition requirements, and providing
more guidance and informafion on the
particunlars of the Registry process by
which FPA will anthorize entities
adhbering to the new federal printing
specification to print and distribute
____manifests. .

’ In addition, with respect to the
proposed rejected waste and residue
fields and procedures, we accepted the
numerous comments asking EPA fo
allow users to mark up the original
manifest in some instances when they
forward rejected waste shipments to
slternate facilities or return shipments
to generators, rather than always require
treatment, storage, and disposal
facilities (TSDFs) to initiate a new
manifest. We also adjusted the rejected
waste proposal ta explain that the
TSDFs that initiate new manifests for
purposes of forwarding rejected waste or
residue shipments hear the limited
liability of an *“‘offeror’ with respect to
the forwarded wastes, and not the more
exterisive labilities of RCRA generators.
‘We discuss these and other changes
from the proposed rule in the following
section.

' 1L Detailed Discussion of the Final Rale

A. Standardization of the Hazardous
Waste Memifest. As we explained in the
May 22, 2001 proposed rule (see 66 FR
28240 at 28243), the adoption of the
Uniform Manifest in 1984 did not
entirely eliminate the problems with
lack of consistency and uniformity that
have existed since the inception of the
manifest program. Many problems arise
from states” ing use of available
optional fields, nsers’ different
understandings about what information
to enter in the current data fields, and
different copy distribution systems and
submission requirements among
authorized state programs. All of these
differences have forced waste handlers
to expend considerable effort and incur
significant paperwork burden in order
t6 comply with the vinying state
manifest requirements. We received
many strongly positive comments
endorsing gur proposal to further
standardize the manifest format and
procedures, effectively reducing the
burdén on waste handlers.

Standaxdization of the manifest form
involves three related measures that we
inchaded in the proposed rule. First, the
proposed rile discussed eliminating or
consolidating several of the existing
data fields whose waste transportation
or data tracking fonctions were neither
essential nor appeared justified by the
burden they cansed to the manifest

system. Second, the proposed rule
discussed adding several new fields that
EPA, states, or stakeholders believed
were necessary to improve the
effectiveness of the manifest for fracking
waste. Third, the proposed rule
addressed eliminating or reducing the
wumber of optional fields for use by the
states. The Uniform Manifest adopted in
1984 included eleven such optional
fields. The states varying
implementation of these optional fields
on state-specific formats resulfed in
generatars, transporters and TSDFs
having to stock a variety of states’
manifest forms and remain cognizant of

. the differences in states’ requirements.

We will explain how the final rule
addresses each of these three proposed
measures.

B.1. Efimnination or Consolidation of
Existing Data Elements-—Introduction.
In the NPRM, we proposed to remove
nine data elements from the Uniform
Manifést form. All but one of these nine
items appear in what is known as the
“state optional” or upper right area of
the current manifest, rather than being
among the items that are designated as
mandatory fields. The nine data
elements that we proposed to remove or
consolidate with other spaces on the
manifest were:

VIO.Item A State Manifest Document
Number,

IX. fem B State Generator’s ID,

X.Hem C State Transporter’s ID,

XL tem D rter's Phone,

XIL fem E State Transparter’s ID,

X[ Item F Transporter’s Phone,

XiV.tem G State Facility’s ID,

XV.Xtem H Facility’s Phone, and

XVLHem] Additional Descriptions for
Materials.

In short, the proposed rule wonld
have remioved all of the fields currently
designated as “‘state optional,” except
for current optional Item I, which is
reserved for collecting RCRA waste code
information, and current Rem J, which
collects data on handling codes. With
regard to ftema I, we proposed to retain,
enlarge and make mandatory the
optional data element for collecting
waste codes. Section YLF.6 of this
preamble includes a discussion of the
final rule’s treatment of waste code
information. With respect to Item J, we
proposed to standardize the information
to be entered hers around the hazardous
waste management method codes
entered for hazardous waste reporting
purposes.

The proposal to remove the other nine
data eleinents was grottnded on several
factors: (1) A desire to reduce the fime
spent completing the manifest; (2] the
recognition that severdl of the nine

elements were redundant with each
other; {3) the recognition that a few
states were using several of the aptional
fields as tools for “niche” data
reporting, sometimes in ways that were
not contemplated by EPA or DOT in
1884 when we decided to include the
optional fields on the manifest; and (4)
the recognition that all shareholders
-“prefer-that the manifest remaina one- -~ - — -
page format that collects the most
essential waste shipment information.
Thus, the addition of several new
tracking fields to the form will of
necessity require space to be freed up on
the form for this new information, and
require us fo remove items that appear
less essential for tracking waste
shipment and inanagement information.
‘We received several comments
endorsing the proposal to eliminate all
nine of these “optional” fields as a way
of reducing burden and variability in
the manifest system. These commenters
pointed out that the data invelved
consisted largely of state ID Numbers,
facility 'phone numbers, or other static
information that emergency responders
or waste handlexs counld obtain
elsewhere. These comments were
balanced by other comments suggesting
that most of the fields we proposed to
remove provided sorbe usefal contact
information that should be entered on
the form for the benefit of emergency
responders, state agency personnel, or,
in some instances, other waste handlers.
However, we clearly could not retain all
of these data elements and still
accominodate any changes to the form
that would add or delineate in more
detail other waste tracking information
that stakeholders nrged us to adopt as
part of the manifest revision effort,
uniess we were willing to expand the
manifest to a two-page document. Given
that the current one-page manifest
already entails preparing and filing
between four and eight copies, and the
concerns that have been raised by nsers
with Continuation Sheets that can be
separated and misplaced during fransit,
we donot believe that a two-page format
would be an acceptable outcome. We
believe that it is essential to retain the
manifest’s one-page format, and this
choice necessitates that additions to the
form be offset with deletions. Thus, in
making final decisions on what fields to
eliminate, the Agency relied heavily on
the numerous comments on this subject,
but had to exexcise its judgment in
determining which data elements were
most essential to the transportation and
tracking functions of the manifest,
which data elements avoided
duplication with data collected
elsewhere, and which data elements
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greatly inconvenienced if they must at
times resort to their internal contact lists
rather than the Uniform Manifest to
obtain a transporter’s current phone
number. Therefore, today’s final rale
remaves the transporter phone number
data elements from the revised manifest
form.

6. Proposed Removal of State

- Facility’s-ID Field: Item G is an optional -—

field on the existing Uniform Manifest,
used ta record a State Facility ID
number. We proposed to remove this
data elernent in May 2001 based on our
belief that it produced duplicate
information already provided by the
EPA ID Number in Item 10 of the
existing form. Désignated facilities with
EPA D) Numbers already are identified
uniquely on the manifest and in RCRA
databases (e.g., RCRAInfo). While
connmenters suggested it was
caonvenient to use these numbers to
ensure comp liance with state licensing
requirements, we did not receive
comment that refirted our argument
concerning redundancy. While
permitted states may issue their own
facility identification numbers, it is not
necessary to burden waste handlers or
the revised, standardized manifest form,
with a requirement to enter duplicative
facility identifiers. Therefore, this final
rule removes the State Facility ID data
element from the revised manifest form.

7. Proposed Removul of Facility’s
Phone Field. The existing manifest form
designates Item H as an optional data
element where users can record the
designated facility’s phone number. The
NPRM proposed ta remove this data
element from the revised. form becanse
we believed that users could obtain this
contact information through means
other than the manifest. However, we
received a substantial pumber of
comments from waste handlers and
autherized states urging EPA to retain
this data field. We learned from these
commenters that generators,
transporters and agency personnel use
this information te address
discrépancies, excépticns ot other
issues that arise from shipinents of
waste moving in commerce. Resolving
discrepancies and exceptions are
important waste tracking functions
served by the manifest, and the
comments persuaded us that the
facility’s phone number facilitates the
performance of these critical tracking
functions. Therefore, the revised
manifest form retains space for entering
the facility’s phone number. The revised
manifest will include this space in the
Designated Facility’s Name and Site
Address field as a mandatory data
element.

8. Proposed Consolidation of
Additional Descriptions and Special
Handling Fields. In the May 2001
NPRM, we proposed to remove em |
{Additional Descriptions for Materials
Listed Above]} from the manifest and to
consolidate this information with that of
existing Item 15 (Special Handling
Instractions and Additional
Information). Today’s rule creates a
combined data element, Special
Handling Instruetions and Additional
Information, which appears as tem 14
on the revised manifest form. We
proposed to consalidate these two data
elements te create space on the revised
form to accommodate the new
International Shipments field and
expanded discrepancy space, and
becanse stakeholders previousty had
petitioned EPA to combine these two
information felds.2

Comments on this proposal reflected
a variety of views. While commenters
did not ebject per se to our proposal ta
cansolidate these two data elements, we
received several comments expressing
concerns about the amount of space
allotted to the field, as well as many
comments concerning the type of
information that individual states might
requite in this block. Comments from
generators, waste industry members and
states stressed the need for more space
on the revised manifest for the Special
Handling and Additional nformation
field than we originally proposed.
Industry commenters expressed the
concern that the field, as proposed,
would leave waste handlers too little
space to enter waste profile information,
bar codes depicting waste information,
or information already required in this
space by existing federal and state
pragrams. State commenters echoed this
concern, and gne state {New York)
added that the proposed field wonld not
allow the state to track parameters such
as the specific gravity of wastes (used to
convert waste volume units to units of
mass) or the ultimate handling code for
wastes processed by multiple TSDFs.

- lndustry comments also voiced strangly

and frequently the concern that the
revised Special Handling and
Additional Information field would
become a “catch-all” for entering
various types of information. These
commenters worried that eliminating
many of the current “state optional”

tThe manifest reform effort began in 1990 with
the filing of a ruleseaking petition by the
Association of State and Territory Solid Waste
Management Officials (ASTSWMO). The petition
requested, among other things, greater .
standardization of the mamifest form, including the
consolidation of these two elements. For further
information about this petition, see RCRA Docket
F-2000-UWMP-FFFFF.

fields from the form would result in
state programs requiring waste handlers
to enter this information instead in Item
14 of the revised form. These
commenters urged EPA to explicitly
restrict the information that state
agencies could require in this block, sa
that the anticipated paperwork burden
reductions under the revised form

would not be diminished. e

In response to these comments,
today's revised manifest form includes
Item 14 as proposed, but with minor
madifications. Because we accepted
comments suggesting that EPA not
include a third Transporter block on the
revised form, and accepted also the
commment that thie proposed form
provided too Tanch space for the new
International Shipment field, we were
able to create additional space for
purposes of ftem 14.

More significantly, we are limiting the
scope of information that users may
enter in this field: Due to today’s
changes to other manifest form data
elements, same of the previously
required information in the “Special
Handling” field of the Uniform Manifest
will no Jonger need to be entered in
Item 14. For example, the revised form
includes a hew International Shipment
field, which tracks imports and exports
of hazardous waste. Thus, it will not be
necessary to enter export shipments”
port of exit information in the revised
form’s Special Handling and Additional
Information Block, nor will it he
necessary for transporters fo sign and
date the manifest here to indicate when
a waste shipment has left the U.S.
Moreover, the revised form has space to
enter up to six RCRA waste codes for
each waste stream identified in Item 9b
of the new form. Today’s mle also
clarifies that no mére than six waste
codes may be entered for each waste
stream (see Section ILE.3 of this
preamble), which should eliminate the
need to enter additional RCRA waste
codes in this block.

Under today’s final rule, EPA is
limiting the use of new Item 14
primarily to waste handlers fo record
their site-specific or shipment-specific
information. This will allow waste
handlers to supply information to
facilitate the proper management or
tracking of waste materials as required
by their companies’ business processes.
With regard to the “Special Handling”
aspect of this Item, we expect waste
handlers to continue to use this field to
enter waste profile numbers, container
codes, Emergency Response Guide
numbers, bar codes or other site-specific
or company-specific tracking
information. We anticipate that waste
handlers may use the “Additional




10783

Federal Register/Vol. 70, No. 42/Friday, March 4, 2005/Rules and Regulations

Generatar Site Address field in the
proposed rule form, we highlighted the
issue and solicited comment on its
merits. Originally, we refrained from
including the Site Address ficld in the
proposed rule form becanse we wanted
te avoid introducing duplicative data
elements to the manifest form. At that
time, we thought that the manifest
already included the site-specific
Generator ID number, and we believed
that this site-specific number, in tandem
with the generator’s mailing address,
was sufficient fo identify a generator site
by location.

Comments on, this issue, however,
persuaded us to include the Generator’s
Site Address field on the revised form.
This issue was of great interest to the
authorized sfates who identified the
addition of the generator site address as
a priority issue during the development
ol the proposed rule. Our state agency
partners advised us that the mailing
address for a company’s corporate
offices could be in a different state from
the site address where waste shipments
actually initiated. Thus, manifest copies
could be routed erroneously to the state
correspending to the mailing address,
rather than to the state responsible for
overseeing the generation site. In
addition, these states suggested that the
EPA Generator ID number was not
always a reliable site-specific identifier
of generation, and that the Generator's
Site Address on the manifest would be
a more reliable indicator of the origin of
a waste shipment in a manifest system
that purports to track waste from
“cradle-to-grave.” Furthermare, a site
address is necessary in these instances
where shipments must be returned to
the generator. Although industry
commenters fended to oppose the
proposal to add a Generator’s Site
Address field to the form, some agreed
it would be useful for returning
shipments.

After considering these comments, we
have decided to include the Generator’s
Site Address field on the manifest. We
retzined the current requirement to
entér a generafor’s mailibg address,
because we believe that the generators
should be able to designate a carporate
office where signed copies of the
manifest are collected and managed. We
do not believe that requiring generatars
to enter their site address overburdens
them since they only have to do so
when this location differs from their
mailing address. To ensure that the new
field’s limited use is understood clearly
by waste handlers, the field’s caption
contains distinct text explicitly stating
that the site address should only be
entered when it is different from the
mailing address.

3. Addition of Emergency Response
Phone Number Field. Becanse the
hazardous wasie manifest is also a
“shipping paper” under DOT’s
Hazardous Materjals Regulations
{HMRs]), it must include information
specified in the HMRs for shipping
papers. As we explained in the
proposed rule, DOT currently requires
an-Emergency Response Phone Number-
on the shipping paper for mast
shipments of hazardouns materials (See
49 CFR 172.604). Without discrete space
provided for this regulatory reguirement
on the manifest, generators have
complied by entering the emergency
responder’s phone number in either the
margin of the form, the Generator’s
Phone Numbet field, the Special
Handling field, or in the spaces
designated for DOT shipping
descriptions.
 The Emergency Response Phone
Number field provides vital information
for emergency responders to use in the
event of an accident or ather serious
incident that occurs while a hazardous
materials shipment is en route to its
destination. The phone number must
belong to the generator or other agency
or organization that accepts
responsibility for providing detailed
information about the shipment.
Additionally, the number must
correspond to a phone that is monitored
24 hours per day while the waste is in
transportation. The person assigned to
this phone must have either persounal
knowledge or immediate access to a
person with knowledge of the material
being shipped, as well as
comprehensive emergency response,
spill cleanup and incident mifigation
information about the material. To
communicate the importance of this
information, EPA proposed in the
NPRM to add a specific data element to
record this information. Also, to ensure
that there would be neither redundancy
in the recording of phone numbers nor
ambiguity about which phone was
intended for emergency response
purposes, we proposed to eliminate the
two optional Transporter Phone Number
fields. We are finalizing this approach
in today’s final rule. Therefore, under
today’s revised manifest form, the
manifest will continue to require the
phone mmbers of the generator and the
designated TSDF (so that exceptions
and discrepancies can be resolved) to he
entered, and it will now require as well
the phone mmmber designated for the
vital emergency response functions. The
revised manifest form will not provide
space for entering additional transporter
phone numbers.

The use of the Emergency Response
Phone Number field {Item 3] is

appropriate for those cases in which the
listed phone number applies to every
item of waste material listed in Item gb
of the manifest. However, there may be
instances {e.g.,, consolidated shipments)
where more than one emergency
response number may apply to the
various wasfe items listed on the
manifest, because specific listed items
may be-associated with different =~ =
emergency response mumbers. In these
cases, DOT regulations specify that the
applicabile émergency response numbers
should appear immedijately following
the shipping descriptions under Item
9b. See 49 CFR 172.604(a}(3). Therefore, .
in order to mainfain consistency with
the dpplicable DOT regulations, today’s
mule also clarifies that Item 3 is to be
used for entering emergency response
phone information only when there is
one Emergency Response Phone
Nuxmber that applies to all the waste
materials described in Htem 9b.
Otherwise, the phone number
associated with each specific material
should be entered after the description
of the material in Item 9h.

4. Addition of Infernational
Shipments Field. In the May 22, 2001
NPRM, we proposed to revise the
manifest form by adding an explicit
field for recording information on
transboundary shipments of hazardous
wastes. These shipments involve
imports and exports of hazardous waste
to and from the U.S. under bilateral
agreements or other arrangements with
foreign governments, waste importers
and waste exporters. Current regulations
require hazardous waste exporters to
record the waste’s port of exit on the
form; transporters exporting waste must
sign and date the manifest to indicate
when the shipment left U.S. territory
and leave a copy of the manifest with
U.S. Customs officials.

While these hazardous waste export
requirements already apply to exporters
and transporters, the current Uniform
Manifest does not reserve any specific
space for collecting this data. In order to
comply with existing regulations,
exparters enter the port of exit and
fransporters provide the date and
signature for a shipment leaving the
U.S. in the Special Handling and
Additional Information field of the
current form. In several cases,
transporters found to be out of
compliance with the current .
requirements have alleged that their
violatians resulted partly from a lack of
clarity on the manifest form as to how
and where they should enter the
information.

To alleviate this problem and reduce
the complexity and burden of
completing the manifest, we proposed




Federal Register/Vol.

70, No. 42/Friday, March 4, 2005/Rules and Regulations 10785

Comments on the proposed rule did
not support nclnding a third
Transporter field. Upon viewing the
draft of the revised form, commenters
became aware that na space was
available to accommodate non-essential
data elements. We received several
comments from industry and state
commenters suggesting that a third

----Transporfer block should not be

included on the revised form, since a
third transporter was not used often
enough to warrant taking up valuable
space that conld be better allocated
toward shipping descriptions or other
data elements that commenters regarded
as more critical. We agree with these
comments and have accepted the
suggestions to exclude the third
Transporter item from the revised form.
‘Foday's final rule withdraws both the
third Transporter item and the
corresponding signature space for the
third transporter from the revised
manifest form.

D. Reduction or Elimination of
“Optional” Field Designations. Another
facet of manifest form standardization
deals with the degree to which the form
will continne to provide state optional
fields for use by anthorized states. I the
1984 Uniform Manifest Rule, EPA
announced the availability of eleven
such fields that statés could select from
and require waste generators to
complete. These optional fields were
established based on state agency
consultations and were intended to
collect information commonly reguired
by authorxized state programs. The
eleven state aptional fields were
displayed primarily in the form’s upper
right portion. The left-hand side of the
form included the mandatory federal
data elements supporting RCRA
mandated and federally required core
transportation-related and waste
shipment routing functions. Neither the
federal transportation laws nor RCRA
3003 mandated the establishment of
these optional fields, and EPA and DOT
could have established a manifest that
did not allow for such state variations.
However, at the time the Uniform
Manifest Rule was initially developed,
EPA and DOT were convinced that
imctuding optional fields would be
acceptable. If these types of information
needs could be accommodated on the
manifest form, then it would not be
necessary for the stafes to require waste
bandlers and facilities to submit
separate reports containing this
information.

While this pelicy may have sesmed
beneficial in 1984, we now have had
almost twenty years of experience with
thee Uniform Manifest and the
coexistence on the form of mandatory

- is-burdensome because it allows toa

- codified in state statutes or regulations

federal elements and state optional retaining their cirrent optional fisld
fields. Over the conxse of the negotiated  designations. Commenters further
mariifest reform rulemaking activityin  explained that completing a manifest
the early 1990s and continuing through  that was consistent across states would
the development of our proposed tale in  reduce their compliance burden becanse
May 2001, we have consistently heard  they would not have to spend time
strong complaints from manifestusers  determining which of the optional fields
about the cutrent system. Users have were used by each state. The Agency
told us that the current manifest system. was impressed that commenters

preeminent goal. Commenters urged us
to go further than our proposed rule by
adopting a truly standardized manifest
that eliminates all optional field
designations.

EPA agrees with the comments urging
us 16 eliminate all optional field
designations from the manifest form.
Therefore, EPA declares that all fields
set out in this final rule’s revised form
are mandatory. You can find additional
disensston of the standardization of
handling code and waste code reporting
several optional fields that were either on the manifest in Sections I.E.5. and
duplicative or nonessential, while H.F.6. of this preamble. When the
retaining several others and designating revised form is in nse among the states,
them as mandatory for futare purposes  there will no longer be optional fields to
in the revised formn. In fotal, we determine and comiplete.
eliminated nine of the current optional E.1. Proposed Standardization of
fields; we also revised §271.10(b){(1) by  Handling Codes-Introduction. In the
removing the provisions in this section =~ May 2001 NPRM, EPA praposed to
that co ond to those nine optional ~ standardize the Handling Codes
fields. Whether these fields were information field on the revised
eliminated or designated mandatory, manifest. On the current form, Handling
they will ug longer cause burdensome  Codes is a state optional feld, to be
variability under the newly revised entered in ftem K of the Uniform
form. Manifest. As we explained in the

In our May 2001 proposed rule notice, propesed rule preamble (see 66 FR
we proposed to refain two optional 28240 at 28256}, authorized states
fields on the revised form. We knew currently implement the Handling
from years of experience with the Codes field in a variety of ways. Some
manifest system that states considered  states require handling codes as set out
RCRA Waste Codes (current Item I} and ~ in Appendix 1, Table 2 under 40 CGFR
Handling Codes (current ltem K} two of  Parts 264 and 265, whilae other states
the most valuable fields on the form. require processing codes assigned for
States used these codes to track waste purposes of the RCRA Biennial Report.
generation and management frends, fo =~ Other states have develaped their own
facilitate the completion of or verify process codes, which have special
annual or biennial report snbmissions,  meaning in the states’ databases and
and to support state assessients that are  defermine how states assess waste
levied for waste generation or management fees. Stakeholders
management activities. Our intention at  identified variability in the states’ use
the time of the proposal was to expand  and meaning of handling codes as an
waste code information space and to issue under the current manifest system, -
standardize any handling codes that particularly for the generators and
users entered to describe waste TSDFs that were subject to multiple
raanagement processes. We proposed ta  states’ handling code requirements.
retain these elements as optional fields. Moreover, during meetings on the
However, we requested comments on development of the proposed rule,
whether handling codes should be made industry members and states both urged
mandatory in all the states, and on EPA to standardize the handling codes
additional ways to integrate manifest and harmonize them with RCRA

much variability among the manifests

and distributed by the variouns states.
Thus, it became a goal of this
rulemaking te rednce or eliminate this
variability, if this could be done
practically and could be accomplished
without undue disruption to the
anthaorized statés’ RCRA programs.

In Section I1.B., we explained our
final decisions on action we tock to
remove several of the data elements on
the current manifest. We removed

data collection with the RCRA biennial ~ Biennial Report process codes. This
would not onty eliminate variability
among the states on what codes would
be entered, but if also wonid help
integrate yuanifest data collection with
the biennial teporting process.
Ultimately, including the process codes

reporting process.

The comments on this issue were
strong and nearly mzmimouns. Nearly
every commmenter urged EPA to finalize
the rule with mandatory waste codes
and handling codes, rather than

—identified standardizationasa - - T e
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' . Caorresponding codes
Code Hazardous waste report management method code group from 1999 hazardous
waste report™
Adsorption . 14082, M092, M103
Alr or steam stripping M083
Sludge treatment andfor dewatering M101, M102, M109
. | Absorption ; M103
Stabilization or chemical fixation prior to disposal at ancther site M1
Macro-encapsulation prior to disposal at another site M112, NEW
. | Neutralization only . e SRR R— T ¢ -
"Evaporation : Miz22
Setiling or clarification M123
Phase separation N ; Mi24
Other treatment : M078, MO79, MO8S,
MOB9, M094, M099,
Mt19, M125, M129
. Disposal
H131 ... | Land treatment or application {lo include on-sfte treatment and/or stabilization) 131
HI32 e Landfill or surface impoundment that will be closed as fandiill {to include on-site treafment and/or sia— M132, M133
bilization).
Hi34 ........... | Deepwell or underground injection {with or without freatment) M134
HI135 ... Discharge to sewer/POTW or NPDES ({with prior storage—with or without freatment) .. resennennnees | M35, M136
‘ Storage and Transfer
131 7S SN— .. | Storage, hufking, and/or fransfer off site—no treatment/recovery (HO10—H129), fuel blendmg (H061), Mi41

or disposal (H131—-H135) at this site.
*For clatification only. Use the Hazardous Waste Report Management Method codes in the feft column only (i &, codee beginning H )

5. Designation of Process Codes as manifest. ln addition, EPA has re- process code reflecting their
Mandatory. While we proposed to retain  designated the Hazardous Waste Report management of the waste, rather than
the revised handling codes as an Management Methed Code field as ftetn  requiring the generator fo enter this
aptional feld for use hy states; we also 19 (rather than Block B} in the revised information.
requested comment on whether to deem  form and placed it in the bottom section F.1. Proposed Standardzzatzon of
Hazardous Waste Report Management of the form ainong the data elements RCRA Waste Code Fields—Introduction.
Method Codes a mandatory field. At that designated facilities must complete. n the May 2001 NPRM, we proposed:
that time, we were wary of faposing 6. Party Responsible for Completing (1) To redesignate the block for enfering
new reporting burdens on those waste Hem 19. The majority of commenters RCRA waste numbers as Block A and to
handlers in states that did not require supported our proposal to identify the  title this block “Waste Codes;” (2) to -

handling codes. On the other hand, we  designated TSDF as the party expand the space provided for entering
were aware that much of the manifest responsible for completing Item 19. waste codes to accommodate up to six
use burden arose not so much from TSDFs often determine waste codes far each material identified with
completing individual data elements, management methods on a day-by-day  a distinct DOT description; (3) to
but fram determmmg what elements basis, {e.g., TSD¥s may use fuel designate the top three spaces in Block
were required in individual statesand ~ blending on a waste stream onone day A for the entry of federal waste codes,
by eomplying with state-specific and solvent recovery the next). and the bottom three spaces for state
information and instructions. The great . Consequently, many commenters argued.  waste codes; and, (4) to establish &
majority of commentérs expressed a that generators could not he expected fo  toxicity-based hierarchical approach for
determining the ordering of waste codes

strong desire to designate the handling  foresee the management method the
codes mandatory for use in all states. TSDF would choose for a particular on the new Waste Codes field. The

Because most states which currently shipment of waste. On the other band,  purpose of the hierarchical approach
require the cades will continue to several commenters were concerned was to ensure that waste codes

require them, the commenters did not thrat the generator would cantinue tohe  soggesting the presence of high toxicity
see any reason to maintain the optional  held responsible for the disposal of the  wastes would appear first on the form,

status. The commenters also believed waste, yet the generator would lose so that manifest users and emergency
that making one set of codes mandatory  control of the waste’s disposal if TSDFs  responders would be alerted to their
would reduce the burden associated entered this information. presence. Finally, EPA proposed to

Today’s rule finalizes the requirement retain RCRA waste codes as an aptional
field for states. At the time of the

proposal, we did not want to impose
additional reporting burdens on waste

with completing the manifest; rather
than having the regulated community for TSDFs to complete Item 19 as

learn several different coding systems,  proposed. While generators must ensure
one set of codes would be used in every  their wastes are disposed of at

state. This change wonld increase authorized facilities, their responsibility handlers aperating in states that did not
consistency in manifest requirements does not extend to controlling the require waste codeé data.

and likely reduce paperwork burdens.  disposal process. In most instances, the 2. Comment Analysis. We received
Therefore, today’s final rule mandates disposal firm is an independent many comments from authorized states

the entry of the Hazardous Waste Report contractor. Therefore, we believe it is and from indusiry on the proposal te
Management Method Codes on the appropriate for TSDFs to enter the expand the waste code field and the
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limited somewhat when a hazardous
waste is described by a non-redundant
state waste code that identifies thata
waste isregulated uniquely or subject to
a differential fee imposed by a state
hazardous waste program. Jusucha
case, the state waste code must appear
among the 6 waste codes that describe
such a waste. We also are finalizing the

without any partitions between
individual digits or characters, since
commenters indicated that the inclusion
of partitions actnally could frusirate
reporting these data legibly.

4. Finel Rule Determinations—
Entering State Waste Codes. In addition
fo corimenting on the number of waste
codes users may enter in ftem 13 of the
revised form, commenters suggested
that the RCRA hazardous waste manifest
should only include information on
federally regulated RCRA wastes, Qther
commenters ssed the view that
this rule shonld affirm that states may
require users o enter state waste codes
on the revised form, so long as no
corresponding federal code exists that
describes the same waste, Other
commenters expressed the same or
similar point of view, suggesting that
redundant state waste codes should not
be entered on the form.

We continue to believe, as we first
indicated with the first Uniform
Manifest Rule in 1984, that it is
preferable to include federal and state
waste codes on the RCRA manifest.
Including both types of codes avoids the
need for hazardous waste handlers to
develop separate recording systems to
repart their involvement with state
regulated wastes. However, in this final
rule, we clarify in Item 13 of the form
fnstroctions and in § 271.10{h){1) that
state waste codes are to be inclnded on
the revised manifest form where they
are not redundant with federal waste
cades describing the same waste. The
federal RCRA waste codes are
understood nationwide, 5o in cases
where a state code duplicates entirely a
federal eode for a RCRA hazardous
waste, it serves the burden reduction

oses of this rulemaking to enter
only the fedéral code on the revised
manifest. Thus, state waste codes must
be entered on the revised form to
describe state regulated hazardous
wastes for which there is no
carrespouding federal code, as well as
state codes which convey additional
information not conveyed by the
corresponding federal code. These state
codes most often appear in connection
with what are known as the “state only™

hazardous wastes, that is, wastes which .
" states. The elimination of eptianal

are regulated as hazardous in an

authorized state program, but not under
the Federal Subtitle G regnlations.
Bowever, excamples also exist where
there may be a federal waste code that
correspouds generally fo a waste, but
the stafe adopts a unique code or
perhaps adds another character to the
federal waste code to designate that
there are requirements unigue to that

- state thiat apply to the waste. Since this °

information is not conveyed by the
federal cade itself, the state’s adoption
of a nique code or its addition of
another character to the federal code
would not be considered redundant
with the federal code for praposes of
this rule. These state codes nrust be
entered in the space allotted for federal
and state waste codes in Item 13 of the
revised form. There is no discretion to
omit such state codes from Hem 13 of
the revised form.

As one example, a state may regulate
& hazardous waste identified with a
federal waste code (e.g., lead wastes,
regulated federally for lead levels at or
above 5.0 mg/L, and denoted D008}, but
regulate differently or more extensively
than the EPA rules {e.g., a state regulates
lead wastes at the 1.0 mg/L level or
bigher). Similarly, a state may regulate
a listed federal hazardous waste, but
regulate it for the presence of
constituents other than those which
gave rise to the federal listing decision.
In such cases, a specific state code that
identifies the materials that are
regulated uniquely by the state in such
a manner must be incladed on the
manifest.

As another example, a state may
require its generators to add the letter
“R" to a federal waste code to indicate
that the waste described by the federal
code is to be recycled, or may require
the letter “C™* to be added to a federal
code to indicate a waste hias been
commingled with other generators’
wastes. The state may need to know
which wastes are recycled or
commingled because it assesses a
differential waste management fee or
applies additional management
requirethents to the recycled or
commingled wastes that are so
identified. Again, it is not a redundant
state code if the state code or a state-
required addition to a federal code
serves to distinguish a waste that is
regulated uniquely or differently in the
state, or to distinguish wastes subject to
differential fees or similar requirements
based on the nature of the waste or how
it is processed.

EPA has made it a focus of this
rulemaking to rednce the variebility that
appeared among the manifest forms that
are currently distributed by anthorized

fields, the standardization of handling
codes, and the new registry and
acquisition procedures are examples of
significant manifest reforms we have
adopted to address this issue,
Nevertheless, all variability cannot be
eliminated. However, we believe that
the variahility problem has been greatly

improved by this rnle, in that variability =~

" which may have been disperséd among

11 optional fields on the old form has
been reduced to variability limited to
the reporting of state waste codes. States.
may develop additional waste codes in
response to foday’s rule in arder to
designate wastes which qualify for state
specific exernptions, wastes which are
subject to a differential waste
management fee based on how a waste
is managed, or wastes which are subject
to other state-specific management
conditions. While this may have the
effect of increasing the number of state-
specific waste codes, we believe this is
a preferred outcome to allowing varying
information to populate other fields of
the form.

5. Final Rule Determination—Waste
Code Hierarchy. Many commenters
expressed views about the proposed
hierarchy approach. We were most
impressed by the significant number of
comments assuring us that in the great
majority of cases, there really was no
need to apply any hierarchical ordering
of waste codes. These commenters
stated that four to six waste codes
would be sufficient in all but a few
cases fo describe a waste’s properties,
and with space provided now to show
six codes, it was not critical to ordeér
them with a hierarchy.

Ordéring of waste codes, however,
could be more useful for special types
of wastes {e.g., lab packs, incinerator
ash) for which there are potentially
more than six waste codes that conld
describe the wastes. We examined the
comments fo determine if there were
views expressed snggesting that these
complex wastes might benefit from a
waste code hierarchy.

After considering all these comments,
the final riile abandons the requirément
to arder waste codes according to any
hierarchy. We may have reached a
different conclusion if commenters
persiaded us that waste cade data were
being used strategically or critically by
emergency responders responding to
accidents or by TSDFs determining the
accepftability of wastes at their
permitted facilities. Rather, we found
the comments persnasive on the point
that emergency responders rely far more
heavily on the DOT hazard
classification system and nomenclature

- when identifying appropriate response

actions in emergencies. Likewise, the
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Several state agencies provided strong
comments discouraging any use of
fractions in waste quantities, while one
state advised that allowing fractions in
bulk shipmeut descriptions should be
extended to non-bulk shipments of
acute hazardous wastes. The states
opposed to reporting fractional

tities argued that state databases

accommodate fractions, and that we
could avoid the precision issue by
requiring smaller units of measure to
describe bulk waste quantities. lndustry
commenters tended to be split between
those that agreed that fractions shonld
not be used on the manifest, and those
that believed that generators should
decide whether to use whole nombers
or fractions. Some commenters raised
the concern that prohibiting fractions
would result in lower accuracy,
although several industry commenters
also advised that the accunracy issue
twould be resolved if smaller units of
measure were used in the waste
descriptions.

EPA agrees with commenters who
pointed out that the issue is not the use
of fractions per se, but rather quantity
reporting precision. This data quality
issue is not necessarily resolved by
precluding the use of fractions or
decimals. However, after considering all
the comments, we believe that onr
earlier direction precluding the use of
fractions or decimals remains the more
sound gnidance for the manifest. Mamny

- state databases are not set up to receive

data reported as fractions or decimals;
states reasonably may have relied upon
EPA’s earlier guidance recommending
against fractions and decimals when
they designed their data systems.
Moreover, if waste quantities routinely
included fractional or decimal entries,
we helieve that a significant oumber of
errors could result from attempts to
interpret the fractions or to determine
when and where a decimal point was
present. Given the use of carbonless and
non-carhon papers to transmit data
entries from the top copy of the manifest
to lower copies, we do not believe that
fractions or decimal points are likely to
be transmitted through clearly to the
lower copies in the package. The
possible misinterpretation of these
entries could further reduce the
precision of waste quantity reporting on
the manifest. Therefore, the manifest
instructions inchided in today’s final
mle confinue to state that waste
quantities on the manifest are to be
reported as accurately as possible
without using fractions or decimals.

While we believe that fractions and
decimals should not be enfered on the .
manifest, we also believe that

" selecting thie ouits. Bulk shipment

commenters raised a valid point that
generators must give greafer attention to
the appropriateness of the units they
select to report waste quantities. We
agree with the numerous state and
industry commenters who suggested
that greater waste quantity reporting
precision could be achieved if waste
handlers exercised greater care when

quantities {those > 110 gals.} should be
reported in units of gallons, liters,
pounds, or kilegrams. Larger units of
measure (e.g., tons, cubic yards, cubic
meters) that do not allow for precision
when quantities are expressed as whole
numbers should not be used on the
manifest, except to describe very large
bulk quantities, snch as the contents of
a xail car, barge or tank track.

However, additional care in the
selection of quantity units alone will not
resolve all the data quality issnes that
arise in connection with reporting waste
¢uantity information on the manifest. In
our discussions with the anthorized
states who consnlted with EPA during
development of this rule, we learned
that there is another significant issue
affecting the quality of waste quantity
data reported on the manifest.
According to several authorized states, a
significant source of imprecision results
from generators roufinely reporting
container capacities as quantities
shipped, regardless of whether the
container is in fact full when placed in
transportation. In other words, some
generators are reporting 55 gallons of
waste shipped for every drum included
in a shipment, even though the drums
may only be partially filled. The same
practice is allegedly nsed for reporting
quantities shipped in larger bulk
packages, presenting an even greater
potential for waste quantities to be
misrepresented on the manifest.

Since the manifest system was first
announced by EPA it 1980, it has been
assumed that generators and TSDFs
understood their mutual responsibilities
with respect to generators extering

quantities shipped and TSDFs verifying

the quantities {or reporting
discrepancies}) at the time of receipt.
‘The manifest system was created to
foster accountability for waste
shipments among fthe generators,
transporters and TSDFs. The manifest
regulations bave always required and
continue to require generators to enter
the actual quantities of wastes shipped
and not merely the capacity of the
containers selected for shipment.
Likewise, the manifest regnlations have
always placed the responsibility and
continne to place responsibility for
verifying the actnal gnantities received
on the designated facilities (TSDFs},

who are required either to acknowledge
that the quantities of wastes indicated as
shipped were in fact received, or to
report a discrepancy on the form if the
guantities received do not match closely
the generator’s “as shipped” quantities.
The underlying purpose of the manifest
in ensuring accountability for off-site
waste shipments is nndermined if

~" generators aré not reporting quantities

shipped accurately, and if TSDFs are
overlooking these inaccuracies when
they receive wastes at their facilities. In
addition, auy future efforts by EPA and
the states to streamline the RGRA
biennial reporting process by relying
more heavily on manifest data will be
frustrated if we conclude that waste
quantities reported on the manifest are
1ot 4 reliable source of information on
quantities shipped or waste receipts.

EPA is therefore inchuding additional
fanguage in the manifest instructions
emphasizing the generators’
responsihility to report quantities
shipped and not simply container
capacities, While EPA recognizes that
some generators may notbe in a
position to measure quantities of wastes
ta a high level of precision, we believe
that a good faith effort to estimate
quantities shipped as accurately as
possible represents a more acceptshle
standard or practice than simply
reporting containér capacities. We
believe that it is a violation of the
current manifest requirements for
generators to report container capacities
as the quantities shipped, when it is
Inown that a’container is not filled to
capacity. The clarification in the revised
form instructions should remove any
doubts that may remain concerning the
requirement that generators aceurately
report actual quantities shipped in lem
11. We will also look to TSDFs to
comply with the regunirement to report
discrepancies on the form when
generators fail to report quantities
shipped accurately, since generators
will likely improve their methods of
measurement and the accuracy of their
quantity entries when they realize that
the receiving facilities are paying close
attention to reconciling the quantities
reported as shipped and received.

4. Offerors and the Preparation of
Hazardous Waste Shipments and
Manifests. The proposed rule would
have added a new definition of :
“preparer” to the definitions in 40 CFR
260.10. While this new definition was
proposed in the context of those using
an electronic manifest, the purpose of
the definition was to extend to the
electronic manifest sufficient flexdbility
to enable the person performing the
steps necessary to prepare a waste
shipment for fransportation to also
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the preparation of the waste shipment
{or of the manifest) for transportation,
rather than the waste generator.

While the proposed rule discussed the

- offeror status while dealing with the
issue of TSDFs rejecting and re-shipping
wastes, we wish to emphasize that the
offeror concept is broad encugh to cover
many waste shipment scenarios. Indeed,

- the-offeror status and signature would ~
be encountered most commonly in
cormection with the waste pick-up and
fransportation arrangements made
between generators and waste
transporters when the transporters
service the generators’ sifes. Since the
transporter’s personnel frequently will
aid generators in preparing their waste
shipments for transportation (e.g.,
selecting packages, labeling containers,
filling and closing containers, selecting
and affixing placards, completing the
manifest or reviewing it for compliance
with the HMRs and RCRA), the
transporter performing such pre-
transportation fonctions may be an
offeror with respect to the shipment.
While a generator may certainly sign the
generator certification sfatement in its
capacity as the generator, today’s rule is
intended to clarify that emother person,
such as a transporter making a waste
pick-up and helping with the pre-
transportation functions, may sign the
certification statement on the manifest
in their capacify as an offeror. This
person may sigh as an offeror if they
have performed pre-transportation
funictions, and can certify that the
shipment has been properly described,
classified, packed, marked, and labsled,
and is in all respects in proper
condition for transportation under the
applicable international or national
regulations. The person preparing the
shipment and making the certification is
responsible for the proper discharge of
the offerar functions they perform and
the truth of the certification statement.
The offeror is liable in its independent
offeror capacity for discharging their
offerar responsibilities, regardless of
whether or not they may also be viewed
as performing these activities “on behalf
of” or the agent of the generatar, as the
generator's independent service
contractor, or pursuant fo a course of
dealing with the generator.

Because we believe that the “offeror™
approach and the new regulatory
requirements in the HMRs concerning
pre-transpartation functions deal
effectively with the issnes we mised in
the NPRM with respect to shipment

and manifest signatures, we
are not finalizing the definition of
“preparer” we proposed for inclusion in
§ 260.10. Nor are we expanding or
atherwise modifying the meaning of the

language in the Item 16 manifest form revised manifest. Likewise, state
instruction ensbling one to include the  agencies would need sufficient time to
words “on behalf of” in connection with . amend thefr regulatory prograns and
a signature, although it willnow apply = adapt their databases to meet the new
both te generator and offeror signafures. - form requirements.

A preparer who assists with pre- Cognizant of these factars, we
fransportation functions nnder the proposed a “delayed compliance date”
HMRs, and who can certify to the to allow time to transition to the new

“shipper’s certification” statements in _form. Under the proposed approach, the
the Generator’s/Offeror’s Certification, — — fimal rule would become effective six
may sign this certification and initiate =~ months after publication in the Federal

the manifest as an offeror. The “on Register, as is typically the case with
behalf of” language is retained i the RCRA regnlations. However, for the first
fostruction to the signature item in two years after the effective date of this

ordet to effectuate the limited purpose  final rule, we proposed that manifest

for which this langnage was added in users {i.e., waste handlers) could chooss.
1986, that is, to connote that generator which manifest form to use. They could
{and now offeror] organizations use either the “old” manifest forms or
typically act through their employees or  the “new” manifest form established by
agents, and that the employee/agent this rulemaking. Those using the old

signatures bind the organizations they = manifest forms during the transition
period wonid continue fo record state

represent.

The term “offeror” thus connotes a tracking mimbers and follow the
status in hazardous materials instructions that accompany those
management distinct from that of a forms. Anyone using the new form
shipper ot generator. The offeror’s during the fransition period would be
responsibilities are limited to the proper required te comply with the form
discharge of the pre-transportation changes, instructions, and procedures
functions they perform or certify to applicable to the new form. At the

being properly performed. While it is conclusion of the proposed two year
true that a generator may often electto  delayed compliance period, the revised
perform the pre-transportation form weuld be the only valid manifest
functions, these represent only a subset  that could be printed, distributed or

of the full generator responsibilities set  used. o

ouf in 40 CFR part 262. Likewise, when 2, Comment Analysis. Commmenters
an entity other than a generator {e.g., generally expressed support for the
transporter or TSDF} performs pre- “delayed compliance date” or transition
transportation fanctions as an offerar, it pexiod approach. State agency

does not thereby assume full generator ~ commenters supported a phase-in
responsibilities. Rather, it assumes only  period for the new form, but several

the more limited responsibilities (for the cautioned that not every state would be
pre-transportation functions) and the able to make the necessary statutory and

distinct liability that attaches to the regulatory changes by the end of the
offeror status. Therefore, a TSDF that proposed two-year period. However,
anly is offering hazardous waste in several other state commenters claimed
transportation after rejecting and staging that two years was sufficient to

the waste temporarily at its hcility implement the new form. In addition,
would be subject to the offeror state commenters also expressed

résponsibilities for the new movement  concerns about their sbility to adapt

of the waste, but it would not be subject  their tracking data bases to the new form
to the full range of generator requirements, and in particular, the
requirements. This issue is explained canfusion that would eccor doring the
further in section IV.B.3. of this proposed two-year transition period if
preamble. both the new form and old form were

. H.1. Delayed Compliance Date for a table.

Revised Form—Irdroduction. When we Indnstry commenters alsa supported
proposed the manifest form revisions in  the proposed transition perfod.

May 2001, we were interested in However, their comments revealeda
according manifest users and authorized greater concern shout the possible delay
states adequate time to phase-in use of ~ in achieving the benefits of manifest

the new form. We realized that waste reform due to the transition period.
handlers and states would need some While most industry commenters

time to become familiar with the new sapported the two-year period, some
requirements, entities with existing desired to sharten the transition period
stocks of manifests would want to use to one year. These commmenters argned
up their supplies of the “old forms,” this would ensure that the new form’s
and new manifest printers wounld benefits would be realized sooner in all
require time lo register with EPA and states, and it wounld minimize problems
prepare for printing and distributing the  associated with supporting dual
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the authority of the hazardons materials
transportation laws, regardless of state
authorization status. While the new
manifest requirements will also take
effect as RCRA requirements ance the
authorized states obtain anthorization
for their program revisions adopting the
new form, the new form and
requirements will be applicable in all
~authorized states nnder bazardous
materials authority in the interim period
between the delayed compliance date
and the date the states’ program
revisions are anthorized hy EPA.

HI. Manifest Form Acquisition and

A.1. Manifest Form Acquisition—
Introduction. The May 2001 NPRM
discussed 40 CFR 262.21 (ie.,
acquisition hierarchy), which requires
generators to look first to the
consignment state’s manifest
requirements (i.e., the state in which the
hazardous waste shipment will be
fransported and subsequently managed).
I that state supplies a manifest and
requires ifs use, the generator is
required to use that state’s manifest for
the waste shipment. If, however, the
consigbment state does not supply a
manifest, but the generator’s state
supplies one and requires its use, then
the generator must use the manifest
required by its state. If neither the
consignment state nor generator state
supplies a manifest, the generator can
obtain the manifest from any source. In
addition, 40 CFR 271.10 requires states
to follow the federal format for EPA
Manifest form 870022, and, if
necessary, EPA Form 8700-22A but
allows states the option to supplement
the federal manifest format, to a limited
extent, provided that their manifest
complies with the consistency
requirements of the Hazardous Materials
Transportation Act {49 U.S.C. 1801 et
seq.). Thus, states are able fo print and
distribute their own manifests and are
afforded some discretion to include
state-specific instructions for optional
fields, minor formatting variations and
variations for copy submission schemes.
In May 2001, EPA proposed revisions to
these manifest acquisition regulations,
limiting the types of information that
state agencies could reguire on the new
form.

The following sections discuss the
proposed changes to the manifest
acquisition system, Registry, printing
specifications, copy submissions, and
the regilatory changes to 40 CFR 262.21
resulting from today’s rule.

2. Proposed Manifest Acguisition
Provisions. EPA proposed to remove the
manifest hierarchy acquisition system
and replace it with a standardized

acquisition approach. We also proposed
to establish a new operational function,
called the “Registry,” in which we
would provide minimal oversight to
ensure that the new forms are prinfed
properly. According to the proposed
acquisition approach, state agencies
could no longer require generators to
nse their state’s mamifest, and nsers

-~ could ubiain the manifest from a

number of sources. State agencies could
print the new form, but would have to
register with EPA first. Similexly, the
new acquisition system wonld allow
waste handlers {generators, transporters
and TSDFs) and commercial business
form printers to print the form, but they,
too, would be required to register with
the Agency before doing so. Thus, state
agencies, generators and gther waste
bandlers that need the form could
register with EPA to print the form
themselves or they could obtain
manifests from other registered sources.

In general, industry commenters
supported the proposed manifest
acquisition approach, indicating that it
would reduce the administrative burden
on certain waste handlers, particularly
those who conduct business in multiple
states that require use of their state
manifest. State agency’s comments on
the proposed changes to the manifest
acquisition system varied. State
commenters who supported the
proposed changes also suggested that
we post certain state-specific
information such as state waste codes,
state mailing address and state copy
suhmission requirements on an EPA
hosted Web site. State commenters who
criticized the new manifest acquisition
approach did se for several reasons.

First, the praposed approach wonld
remove states” ability to control
exclusively the manifest production and
distribution system. According to these
commenters, the proposed changes
wonld economically disadvantage those
states that currently sell blank forms
because they will lose the reveniue they
currently collect from selling
manifests.2

Following discussions with most of
the states that collect fees for selling
blank forms, EPA has learned that these
states generally use the revenues from
selling blank manifests only to recoup
their printing costs, and not to find
other compenents of their waste

zPuhlic data sonrces we reviewed in 2003
indicate that 12 state governments (AR, CA, CT, DE,
1L, LA, MD, M1, MO, NH, NJ, PA} may colfent
revenues from direct assessment of fees during
distibution of state-printed RCRA rnanifests,
totaling an estimated $1.16 fo $2.44 million per year
{see “Beanomics 4 Docemient™ for basis
of this estiniate). However, as of 2004, we estimate

- there may only be seven states collecting manifest

printing and distribution fees.

“~thestates on manifest form fees, we

programs. Some states also have
collected fees to offset the costs of
processing collected manifest forms
{e.g., entering data into tracking
databases), and in a few cases, the
revenues collected from selling blank
forms have been used to offset these
processing costs as well as the printing
costs. However, in onr discussions with

found that several states no longer
collect their processing fee as part of the
sale price of the blank forms, butasa
distinct charge divorced from the sale of
the forms. Other states which collect
these fees and consulted with us on the
development of this rule also have
indicated that they will in the futuwe
collect their processing fees by a means
not tied to the sale of blank forms. Since
most states only are recaovering their
printing costs when they sell manifests,
and the states charging processing fees
alsa have identified other means not
tied to selling forms for recovering their
processing costs, we do not believe that
the proposed acquisition approach for
the revised manifest would impact
significantly these state program
revenues.

The states with manifest tracking
programs typically use their manifest
data to assess additional waste
management fees tied to the amonnt of
wasfe being generated or managed in the
states. The proposed acquisition
approach would not impair states”
ability 1o assess and collect these waste
management fees, and we are
encouraging the use of additional state
waste codes as a means to flag state-
specific requirements that would have
significance to collecting such fees.
Thius, if there are liinifed instances
where a state is using reventes from
selling blank manifests for other waste
program purposes beyond offsetting
form printinig costs or processing costs,
we believe that any reduction in sich
revenne tied to the proposed acquisition
approach could be recouped by
adjustments to the waste management
fees. After considering these comments
and the information we learned from
discussing the revenue issne with
additional states, we do not believe that
the revenue issue raised by commenters
is sufficient enough to warrant
abandoning or altering the proposed
acquisition approach.

As a second key concern, several state
commenters argued that the new
manifest acquisition approach would
result in less net burden reduction than
the proposal snggested. These
cammenters suggested that the proposed
acquisition approach provides neither
the time arid burden savings nor the
decreased complexity that we clabmed
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exports, imports, additional
transporters, exception reporting, and/or
states requiring additional copies}, more
than six copies of a manifest may be
necessary. In these cases, the genevator
or transporter must photocopy the mest
legible copy of the form available fo
ensure that the extra manifest copies are
legible.

- Jir general; industry commeénters
supported the Registry process, but
indicated that EPA should provide
greater detail on the Registry and the
tracking number system than we
provided in the proposal. Commenters
also requested that information be
provided to the regulated community so
that they can be assured that
prospective form registrants are granted
authorization by EPA to priot and
distribute manifests forms, One industry
comment snggested that EPA provide
more information in areas such as:
procedures for registering and applying
for the unique numbers; information on
how to contact the Registry; the
mechanism for obtaining manifest
numbers; and a verification process by
which the public can confirm that waste
handlers are anthorized to use their
assigned nmmbers, etc. Another
commenter recormmended that EPA
develop a registration application form
for the manifest and make it available to
waste handlers and states. lndustry
comumenters also snggested that EPA
conduct the Registry electronically and
by mail so that waste handlers and
states could register and obtain unique
numbers via the infernet.

State commenfs on the proposed
Registry and manifest fracking number -
system varied. Some state commenters
favored the proposed Regisiry provided
that EPA implements procedures which
ensure the printing of non-duplicate
numbers. A few of these commenters
also suggested that EPA post a Registry
of printers on the EPA Web site so that
they and others could have links to the
Web site and could access manifest
information easily. Other state
commenters snpporting the proposed
Registry suggested that EPA assign
blocks of nuinbers to entities and make
information regarding tracking number
assignment for printers available to
states. One commenter suggested that
EPA should ensure its numbering
scheme does not duplicate states’
current numbering conventions.
However, several state commenters
expressed concern that delegating
printing responsibility to industry
would lead to a hodgepadge of different
fracking schemes or other difficuities.
Some of these commenters suggested
that states control the distribution of
blacks of tracking numbers.

We understand that the states want
assurance that approved registrants will
pre-print a unique tracking number on
each manifest. However, EPA does not
believe that it or state agencies must
have strict control assigning and
distributing tracking numbers. We
believe our involvernent is necessary to
some extent, but only shounld be

~operational in natire. I other words, -
we will implement policies and
procedures needed to run the Registry,
provide the necessary guidance and/or
detailed specification for designing the
manifest, and set forth procedures for
approving or denying form printers’
applications.

mmenters alse provided

suggestions for the form printing
specifications. Several commenters
suggested that EPA: Include hash marks
in Itern 14; prohibit the use of corporate
fogos, advertising or other information
not explicitly allowed in the rule;
eliminate shading on the form; use a
black border to designate sections of the
manifest; ensure minimum guality of
paper; and, ensure readability of
instructions on the back of the manifest.
EPA researched state manifests and
consulted five commercial printers and
four states to identify additional
specifications that the Agency should
require in today’s rule or in gaidance.
Although EPA generally agrees with the
commenters’ snggestions, we also

. recognize; based on our research, that
certain printing specifications should be
left to the discretion of printers. For
these reasons, the final rule leaves a
considerable amount of discretion to the
registrant in designing its manifest.
Refer to section IfLB.3 of this preamble
for a discussion of the final print '
specifications.

. 2 Finol Manifest Regisiry. The

" registration approach being finalized
today mnder § 262.21{a) through (e}
reflects our desire ta fully evalnate the
ability of the registrant to tightly control
the use of its tracking numbers and to
print an acceptable mamifest. n mamy
respects, our final Registry approach
resembles the proposed approach.
However, we have expanded the
proposed approach, keeping
commenters’ concerns and suggestions
in mind. Most notably, the final
approach reguires a registrant to submit
two separate application components to
the Agency. This differs from the
praposed approach, under which
registrants would have submitted a

- single application to the Agency. EPA
revised the proposed approach because
we detérmined that the Agency would
not have received enough information
in one application submission to
effectively evaluate the regisirant’s

printing capabilities. In particular, the
Agency would not have received a proof
of the manifest for which approval is
requested. Because the print
specifications being published today
leave considerable discretion to the
registrant to design its manifest, the
Agency believes it is essential that we
evalnate aud approve samples of the

‘registrant’s formis before they aifd uged s~

sold. Hence, the final Registry approach
requires the registrant to submit a fuller
description of its printing operations
and several samplés of its manifest.

Although some commenters favored
EPA developing a Registry application
form, we have chosen not to do so. We
believe that discussions given in today’s
final rale detailing the application
process, supplemented by posting
Registry information on the EPA Web
site, ate prescriptive enongh for
registrants to provide sufficient
information. We also do not anticipate
receiving a substantial number of
applications. Because on these factors,
we do not believe an application form
is warranted.

Section 262.21{a}(1) provides that the
registrant may not print, or have
printed, the manifest for use or
distribution unless it has received
approval by EPA to do so under ‘
§262.21(c) and (e). Section 262.21{a}(2)
provides that the registrant is
responsible for ensuring that the
organizations identified in its
application are in compliance with the
approved application and the
reguirements of § 262.21.

Because the §262.21(a) provisions
bold the registrant directly accountable
for compliance, we fully expect the
rogistrant to use whatever mechanisms
are available to ensure that the
organizations and companies in its
application also comply with the
requirements. This conld include, for
example, the use of organizational
coptrols (e.g., clear lines of
communication, accountability and
oversight} and production-related
controls {e.g.,/the nse of quality
management systems in the printing
process). It also could include the use of
contract terms and conditions that
encourage streng performance by
contracted firms.

In additien; § 262.21(a}(2) provides
that the registrant is the only entity that
can assign manifest tracking numbers to
its manifests, except that the registrant
can delegate this activity. We believe
this provision is needed to ensure tight
control and accountability over its
numbers. One of our highest priorities
mnder the Registry is ensuring that each
manifest used or distributed (e.g., sold
to the public] has a nnique manifest




Federal Register/Vol. 70, No. 42/Friday, March 4, 2005/Rules and Regulations

10799

submit samples of its continnation
sheet, so long as the continuation sheet
will be printed using the same paper
type, paper weight, ink color of the
instractions, and binding methad of the
manifest form.

After EPA receives the form samples,
we will evaluate them to determine if
the specifications of §262.21(f) have

" been met {See § 262.21{e}). For example,

we will evaluate them to determine
whether they have acceptable copy-to-
copy registration, fmprints appear
legibly on all copies, and the ink of the
mianifest’s instructions does not bleed

- through the front of the copies.

I the manifests pass these tests, EPA
will approve the registrant to print,
distribute and use the manifest as
desired. The registrant may not use or
distribute its forms until EPA approves
them. EPA anticipates the evaluation of

. the sample forms and their subsequent

appraval will take forty-five days.
However, this process conceivably
could extend beyond the default forty-
five day time frame if unforseen
circumstances arise, or we determine
that the registrant’s forms are
unacceptable, If EPA finds the forms
unacceptahle, we will request additional
information or modification before
approving or denying them. An
approved registrant must print its
manifest and continuation sheet ,
according to its application approved
under § 262.21{c} and the

specifications at § 262.21(f). The forms
also must be printed according to the
paper type, paper weight, ink color of
the instructions, and binding method of
the approved form sample.

For the registration process to be
successfal and attractive to registrants
and printers, we understand that we
must provide adequate suppart fo
maximize the likelihood that their
manifests will pass EPA’s tests on the
first try. EPA recognizes that most
printers will run a small test batch of
forms to produce the form samples for
EPA review, and thus, they will incur
some productica ¢osts. EPA iskeeiily
interested in ensuring that registrants
develop an approvable manifest on the
first try so they do not incur any added

nse of redesigning their forms
based on EPA’s comments on the
original samples. To this end, EPA will
provide an electronic file of the
manifest, confinnation sheet, and
manifest instructions to registrants,
which will relieve them of the need to
completely typeset their forms. Using
EPA’s electronic file should ensure that
their forms have exact registration to
EPA’s forms and do not contain any

- typographical errors.

In addition, EPA is planuing to post
manifest print guidance on its Web site.
The guidance will set forth examples of
manifest specifications that we have
foumd ta be acceptable vader qur tests
{e.g., accepiable paper weights, ink
colars for the instructions}. Registrants
need not follow these recommendations,
as there are many other combinations of
specifications that will be acceptable.
However, the registrant might increase
its likelihood of being approved if it
considers the gnidance in designing its
forms. The goidance also will describe
how we will perform our tests of the
form samples under § 262.21{¢) and will
discuss the timeframe needéd to review
and approve registrants to print and
distribute their mmanifest forms. While
the registrant is not required to conduct
such tests, they can increase its
likelihood of approval by performing
such tests on its forms before submitting
them to the Registry. By setting forth
print gnidanee and explaining our tests,
we believe we are cteating a transparent
process in which the registrant fully
understands how it is heing evaluated
and bow it can develop an approvable
manifest.

Althongh many commercial printers
agree with our requirement under
§ 262.21(d) for registrants to submit
form samples that meet the print
specifications of § 262.21(f}, we note
that some commercial printers have
expressed concern abont it. They argne
that three form samples will not provide
us with much useful information on a
registrant’s ability to conmsteuﬂy print
forms te our satisfaction. This is becanse
each print job can vary (e.g., brightness
of the paper and the expertise of the
print supervisor on shift can vary}.
Instead, some commercial printers have
suggested that we require each registrant
fo typeset the form (i.e., prepare it from
scratch in a computer program), submit
a proof on bond paper that shows the
format and appearance of the form, and
indicate the paper type, binding
method, and other specifications they
intend to vse. Because these
commenters believe that printing the
manifest is relatively straightforward,
such a snbmittal should be all we need
to approve the registrant and be
confident that it will prodirce adeguate
forms. They indicate that this approach
dlso will be less expensive than
requiring form samples that meet the
§ 262.21(f) specifications.

We disagree with these printers in
several respects. First, we acknowledge
the several limitations of evaluating a
multi-part form sample. However, we
believe the requirement for form -
samples provides critical information on
the registrant. Form samples

demonstrate the competencs of the
registrant to print the form to cur
satisfaction under the § 262.21{f)
specifications. For many commercial
printers, this will he straightforward.
States have relied on commercial
printers for years fo print their Forms,
and these printers have developed an
institntional knowledge and methods

~~for ensuring appropriate binidivg, ink ™~

color for the instructions, and other
aspects.

e expect, however, that certain
prospective registrants will be
completely new to multi-part forms
printing and may not have the necessary
knowledge and capabilities. For
example, certain hazardous waste
handlers may want ta print their own
forms, but lack prior experience in
forms printing. If the Registry required
only that the registrant typeset the form,
print it on bond paper, indicate the type
of paper and other specifications, and
submit these materials with its
application, anyene with a personal
computer could register, including
persons with ne demonstrable
capability to print the forms with
consistent quality on a1 scale.

Althcmgl?:ve zy not \::ngf to
discourage legitimate organizations fram
registering, we must ensure that each
registrant is competent to print the form.
Because the Registry will be open to
everyone, we feel an obligation to the
states and waste handlers—those who
will use the forms—to separate
legitimate registrants from the others. In
effect, a registrant who submits form
samples meeting the § 262.21(f)
specifications will be demonstrating its
competénce under the Registry.

In additicn, we believe form samples
will be necessary for us to determine if
the registrant’s forms meet the
§ 262.21{f) specifications. Although we
plan to provide guidance on our Web
site on acceptable or approved
specifications {e.g., paper weight, etc.),
we fully expect that a number of
registrants will submit forms samples
whaose specifications are unfamiliar to
us. it such situations, we may not be
certain that the proposed forms will be
adequate. Even if the registrant also
provides us with sanmiples of the blank
paper it intends to nse (e.g., so we could
write on them to test legibility), we
could not be sure that the forms would
be fully compliant with the § 262.21(f)
specifications. For example, we conld
not be sure of the extent to which the
registrant’s proposed ink color of the
instructions might bleed through the
fromt of the copies when photocopied,
scanned, or faxed. We also may notbe
certain whether a registrant’s proposed
binding method will ensure that copies
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manifests each thne it develops a new
printing plate. As mentioned earlier, we
will provide each registrant with an
electronic file of the manifest,
continuation sheet, and menifest
instractions. We fully expect them to
save the file directly as an electronic
image (or negative} of the forms in their
compiter system fo recreate their

believe the § 262.21{(h})(3) requirement is
important for evaluating whether a
registrant’s revised manifest meets the
speciﬁcations at § 262.21{f}. Howewver,
there might be some exceptions to this.
For example, we do not believe we need
to evaluate a revised form sample if we
are aware that the revised specifications
have already been approved for another

~ printing plafe wheri needed. In this way,  Tegistrant. As we evaluate and approve’
the Agency expects minimal typeseiting . form samples under §§ 262.21{e} and

and therefore minimal risk of human
error in replicating the appearance and
format of EPA’s forms. As long as all of
the approved registrants use EPA’s
electronic file and avoid typesetting
their forms, we do not see the need to
approve the form each time the printer
develops a new plate for them.

Section 262.21(j) provides that EPA
may, at its discretion, exempt a
registrant from the requirement to
submit a form sample under Sections
262.21(d} or (h}{3}. A registrant may
request an exemption from EPA by
indicating why an exemption is
warranted. We envision several reasons
why a registrant might request an
" exemption:

For example, it would not be unusual

(b}{3}, we may post approved form
specifications {e.g., paper type, paper
weight) on onr Web site. If an approved
registrant would like to change one or
more of its formy’s specifications to
another approved specification on our
Weh site, the registrant may notify EPA
that it intends to do so, in lien of
submitting revised form samples. EPA
could then relieve the registrant of the
reéquirement to submit revised form
samples.

Section 262.21(k) provides that an
approved registrant must notify EPA by
phone or e-mail as soon as it becomes
aware-that it has duplicated tracking
pumbers on any manifests that have
been used or distributed to other parties.
The states have emphasized to EPA the

for two or more registrants to rely on the importance of registrants notifying EPA

same commercial printer to print their
formas under the Registry. ifa
comunercial printer prints the manifest
on-behalf of an approved registrant and
then, subsequently, a second registrant
applies to use that same printer, we do

of even minor duplications of tracking
numbers. Therefore, EPA has inclirded
this requirement to ensure registrants
notify EPA of such occurrences. Upon
notification of a duplicated number,
EPA will try fo determine the location

not believe it is necessary for the second  of the forms in question and contact the

registrant to submit new form samples
under §262.21(d), so long as the same
printer will be printing the manifest
using the same paper type, paper
weight, ink color of the instructions and
binding niethod of the formn samples
appraved for the first registrant. After

customer to prevent the use of the
forms. If this is not possible, we will
notify the state manifest programs that
the forms are in circulation.

Under § 262.21{1), if, subsequent to
approval of a registrant, EPA becomes
aware that the registrant’s approved

the printer’s forms get approved the first form does not satisfactorily mest the
time, the second registrant could submit print specifications in paragraph (f) of

the printer’s original form samples for
evahiation under the Registry. Once
appmved under § 262.21{e). the second
registrant must use that printer to print
its forms according to the specifications
at § 262.21{f), as well as the paper
weight, paper type, ink color of the
instructions, and binding method of the
printer’s originally approved form
samples. It also must pre-priut a mmique
manifest fracking number on each -
manifest using its approved suffix.
Axnother common sitnation would be

this section, EPA will contact the
registrant and require modifications to
the form as needed. As discussed earlier
in this preamble, EPA will request and
evalnate samples of the registrant’s
proposed form wnder § 262.21{e) to
determine whether it satisfies the print
specifications at § 262.21{f). In the vast
majority of cases, we expect this
evaluation to provide enongh
information for EPA fo defermine
effectively whether the registrant’s form,
as designed, will satisfactorily meet all

where a registrant gets approved to print of the print specifications when

a manifest nsing a certain paper type,
paper weight, ink color of the
instructions, and binding method, and
subsequently wants to change one or
more of these specifications. Under

§ 262.21(h}{3), the registrant must
submit three form samples and get EPA
approval. As discussed earlier, we

produced by the registrant. In rave cases,
however, we believe it is possible that,
subsequent to our approval under
paragraph (e}, we may become aware
that forms praduced by a regisivant do
not meet all specifications in a
satisfactory manner. In particular, we
are fully aware of the Hmitafions

inherent in evaluating samples of a
registrant’s forms [e.g., the quality of its -
forms may vary significantly from one
batch to the next based on many

factors]. I we become aware that the
forms produced and distiiboted by a
registrant do not satisfactorily meet the
specifications {e.g, based on complaints

from states or waste handlers), we will o

contact the registrant to learn more
about the problem and, if needed,
request changes to the form or printing
operation.

Under §262.21{m}, EPA might’
suspend and, if necessary, revoke
printing privileges if we find that the
régistramt (i} has used or distributed
forms that deviate from its approved
form samples in regard to paper weight,
paper type, ink color of the instructions,
or bmdmg method; or (ii} exhibits a
continuing patfern of behavior in nsing
or distributing manifests that contain
duplicate manifest tracking numbers.
We will send a warning letter to the
registrant that specifies the date by
which it must come into compliance
with the requirements. If the registrant
does not come in compliance by the
specified date, EPA will send a second
letter notifying the registrant that EPA
has suspended or revoked its printing
privileges. EPA believes suspension or
revocation of printing privileges will be
Very rare.

Section 262.21(m) also requires an
approved registrant to provide
information on jts printing activities to
EPA, if requested. EPA notes that the
title does not require registrants to
submit any scheduled reports to the
Agency that would enable us to evaldate
whether they have used or distributed
forms with duplicated tracking
numbers. As an initial matter,
registrants must follow the procedures
of their approved applications to tightly
control their tracking nnmbers. We
expect these procedures to be effective
in minimizing the potential for
duplication of numbers. Further, in its
communications with states and
commercial printers; EPA Las found
that, if a commercial printer identifies a
duplicated munber in a batch, it will
address the problem {e.g., by destroying
the mamifests containing the error} in
order to maintain a good relationship
with its customers. EPA believes the
same dynamic will occur under the
Registry process. A registrant that is
itself a commercial printer will have a
strong incentive to minimize, detect and
report any duplicated numbers on forms
that have been used or distributed. This
will ensure good relationships with its
castomers and maintain a clean track
record under the Regisiry. Regisirants
that use an unsaffiliated company to
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addition, the requirement provides that
instructions cannet show through the
front of the forms when scanned,
photocopied or faxed. If the paper
weight is toa light and/or the ink calor
of the instructions is too dark, the
instrirctions might bleed through the
front of the copies. If the ink color is too
light, it may not be legible to waste
handlérs that may be filling out the * -
manifest in dimly lit situations (e.g.,
inside of a truck). Registrants must
determine the appropriate ink color and
the extent of screening of the ink, if
needed, to minimize bleed threugh but
ensure legibility.

The specifications at § 262.21(f) leave
a number of decisions to the ‘
registrants’s discretion that should be
further clarified. These include the
following: :

Paper type. Registrants may select the
appropriate type of paper to use for their
manifest. As provided at
§ 262.21{d)(2)(i}, EPA defines “paper
type” to include the manufacturer of the
paper and grade of paper. EPA has
found that paper manufacturers
generally provide a range of paper
grades. These grades may be more or
less appropriate for a six-part form. For
example, the highest quality papers are-
generally the brightest {whitest), and
henceé, handwritten and typed iniprints
are generally mast legible on them. In
addition, the higliest gunality carbanless
papers normally contain the highest
amonnt of coating, which resnlfs in a
more effective transmission of imprint
from copy to copy. EPA believes it is
important to hold registrants to their
paper type selection, as provided under
§ 262.21(e}, so that they do not switch
paper types snbsequent to approval of
their forms, unless they seek EPA
approval of the changes under
§ 262.21(h)(3).

In addition, some papers may contain
a range of recycled content. Al
commenters on the proposed rule
believed EPA should take the lead on
encouraging the use of recycled paper.
In fact, one cofmintenter recommended
that EPA require registrants to nse
recycled paper for manifest forms. EPA
has not taken this recommendation,
which goes beyond the scope of today’s
rulemaking. EPA notes, however, that it
has developed gunidelines for federal
procurement of recycled-content paper
under section 6002 of RCRA and section
505 of Executive Order 13101. Under
these guidelines, EPA requires
procuring agencies to buy uncoated
printing and wrifing grade papers, such
as those used for manifest forms,
containing 30% post-consumer fiber.
The agency urges registrants to consider

- automaticfeed copier or when

for the manifest recycled paper that
meets the specifications at §262.21(f).
Paper weight. Paper weight has
several implications for the manifest.
Lighter paper is generally thinner, and
therefore, it is easier to make
impressions copy-to-copy. However, if
paper is too Hght, it is prone to tearing
innormal use (e.g., tearing in an

detaching a copy from the manifest).

. Registrants must select a paper weight

for each copy of the form that conveys
bandwritten and typed impressions
onto all six copies, but that is also
durable enongh to withstand normal
use. In evaluating existing manifest
forms, EPA has found a number of forms
with varying paper weights that
transmit impressions effectively. Other
forms consist of paper that is tos heavy
to produce legible bottom copies. We
also have found forms with paper that.
is too fragile and tears easily. Becanse of
the wide range of papet weights that
result in Jegible bottom copies of the
manifest, EPA has refrained from
prescribing a paper weight and leaves
this decision to the registrant. However,
EPA believes it is important to hold
registrants to their paper weight
selection, as provided under §262.21fe),
so that they do not switch paper weights
subsequent to approval of their forms,
unless they seek EPA approval of the
changes under § 262.21{h)(3).

Ink color of the manifest instructions.
As described earlier, the instructions on.
the back of the manifest must be light
enough so that they do not: (1) Show
throngh on the front (e.g, printed in
black ink in a light enough screen to
appear as light gray so that photocopiers
and scanners do not pick up the text);
or, (2) interfere with the transmission of
the image from copy to copy {e.g., from
copy 4 to copy 5) when the manifest is
flled out. The instructions also must be
legible.

. EPA has not preseribed an ink color
or ink darkness. We recognize that the
appropriate ink color and darkness will
depend on, at the least, the paper weight
of each copy. Because we do not
prescribe paper weight, we do not
prescribe ink color or darkness.
However, we hold registrants to their
ink color, as provided under § 262.21{e),
so that they do not switch ink colors
subsequent to approval of their forms,
unless they seek EPA approval of the
changes under § 262.21(h)(3).

Binding method of manifest copies.
Some manifest forms are currently
printed an continuous forms with side
perforations. Others are printed on
individual forms {(unit sets), which are
typically bound on top. Continuons
forms generally are intended for use

with continuous feed printers (such as
impact prinfers), whereas nnit sets are
appropriate for typewriters and manual
completion. Because some users prefer
one type of binding or the other, we
believe it wonld be too constraining to
require only one type. Therefore, we
leave the binding of the form to
registrant discretion. However, we are

" concerned that some registranfs might

choose to crimp the sheets together but
not glue them, thereby increasing the
likelihood of the pages inadvertently
separating diring normal use. ln
addition, some registrants might bind-
fop bound forms without a stub hy
“edge gluing.” The edge gluing method
is typically nsed for forms that have few
pages, but could concetvably be tried for
a six-part form. Edge-glued forms are
unacceptable for manifest purposes and
are not allowed becanse the sheets
become loose when one ply is removed.
Therefore, the rule provides that “copies
must be bound together by one or more
common stubs that reasonably ensure
that they will not become detached
inadvertently during normal use.”
Althongh we do not prescribe a binding
method, we hold registrants to the
binding method of their approved
forms, as provided undet § 262.21(e), so
that they do not switch methods
subsequent to EPA approval, unless
they seek EPA approval of the changes
under § 262.21{h)}{3).
IV. Rejected Load and Container
Residue Shipments

A.1. Rejected Load and Container
Residue Shipments—ntroduction. n

. the May 2001 NPRM, we proposed to

improve the tracking of certain
problematic hazardous waste shipments
known as “rejected loads™ or “container
residues” by adding data elements to
the mianifest form for identifying
rejected wastes and residues and by
clarifying the manifest requirements and
procedures for tracking these wastes. In
the proposal, we discussed container
residue as “the hazardous waste that
remains in containers such as drums
and in vehicles used for transport (such
as tanker cars or box cars) after maost of
the contents of the container have heen
removed.” These residues may be
difficuit to remove because the contents
may have congealed and the receiving
facility may not have the equipment to
completely empty the container. As a
result, the container may contain more
waste than the regnlatory threshold
allows for meeting the RCRA definition
of “empty,” that is, more than 3% of a
hazardeous waste in a container less than
or equal to 119 gallons, or more than
0.3% of a hazardons waste ina
container greater than 119 gallons, and
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4. Proposed §§ 264.72{e},j} and
265.72{e).(f]. The proposed

requirements for 40 CFR 264.72{e},{{]
and 265.72(e),(f] are as follows:

ffyouars. .. Youmust. . . And. ..
A fadiiity forwarding rejected wastes or con- | Prepare a new manifest in accordance with | Follow e relevant instuctions I elther
tainer residues off-site to an altemnate facility. §262.20(a). §264.72(e)(1) through {e)6), or
. §265.72(e)(1) through {e)(6).
A facility retuming refected waste to ifs gener- | Prepare a new manffest in accordance with | Follow e relevant instuctions i either
ator. o | §2v220@@). o | §26472(8(1)  though = (O6). _ _or
§285.72(f)(1) through (f)(6).

Because the refecting facility was
responsible for putting the reject waste
back into tiahsportation, we proposed to
require them to sign the Generator’s
Certification field to verify that they are
shipping or offexing the wastes in
transportation and would be liable, in
this capacity, for the truth of the
“shipper’s certification”™ langnage
included in the generator’s certification
statement. Since the rejecting facility is
not the RCRA generator of the waste, it
is not bound by the waste minimization
certification language. In the 2001
NPRM,; we requested comment on an
alternative approach to signing the
generator certification. That is, we took
comment on requiring the rejecting
facility to consult with the generator
about the disposition of the rejected
waste, and then sign the generator’s
certification. “on behalf of” the initial
generator. This would result in the
manifest being completed in the same
manner (i.e., Heins 1 and 4 and listing
the destination facilities) as mder the
propesed approach. However, by
signing the generator’s certification “on
behalf of” the initial generator, the
generator would be bound by the
rejecting facility’s signature on the
certification statement. The rejecting

" facility signs the certification as the
generator’s autherized agent, but wounld
not be liable for the proper execntion of
any pre-fransportation acts that it
perfarmed. (Arguably, however, the
rejecting facility would meet the
definition of an “offeror” under DOT’s
HMR and would not be relieved of
liability.} ' ’

5. Proposed §§ 264.72(g) and
265.72{g). Paragraph (g], as proposed,
would clarify manifest completion
procedures for any designated facility
that rejects a full or partial léad or
container residue shipment after it has
signed and returned the original

" manifest to the generator. I after
signing and refurning the original
manifest, a facility rejects part or all of
a shipment, or discovers regulated
residues, it must send the generator and
delivering transporter a revised copy of
the original manifest, reflecting the
rejected waste or residue information in

the discrepancy space. The facility must
also re-sign and date the manifest,
certifying the fdcts as amended.

6. Proposed Changes to § 263.21(b).
‘We proposed o amend 46 CFR
263.21{b] by adding paragraph (h}(2}.
Paragraph (bH2) distingnishes between
the transporter responsibilities for
wastes characterized as “‘undeliverable™
due to either emergency, rejection or
container residues. We proposed to
retain §263.21(b)(1), the existing
transporfer requirements, that apply to
shipments that cannot be delivered due
to an emergency, such as a strike, fire or
similer emergency event which closes
the designated facility’s or next
transporter’s operations or that
otherwise prechudes the transporter
from delivering the waste. Ix such
emergencies, the transporter that cannot
deliver the waste shipment to the
designated facility, alterniate designated
facility or next designated transporter
must contact the generator for further
directions and revise the manifest
according to the generator’s
instrnctions. We did not reconsider,
reopen or request comment on these
existing requirements. We merely
recodified the existing provision at
§263.21{b)}(1). Our proposed changes to
§263.21(h){2) addressed transporters’
responsibilities with respect to rejected
wastes. Transporters would need to
obtain the facility owner's or operator’s
signed and dated certification
identifying the rejection on the
manifest. The fremsporter also wonld
need to retain one copy of this manifest,
and give any remaining copies of the
manifest to the rejecting TSDF, wha
pracesses them in accordance with the
new procedures at §§ 264.71 and 264.72.

7. Proposed Generator Regulations at
40 CFR 262.34. Furthermore, the
proposal revised the hazardous waste
generator acaummulation provisions at 40
CFR 262.34 by adding paragraph ().
Paragraph (j) requires hazardous waste
generators to manage a rejected load and
container residue shipment according to
40 CFR 262.34(a) or 262.34(d}
depending on whether the generator
was subject to the 90-day or 180-day
accumulation time provisions when the

waste shipment was retammed to the
gensrator. Generatars who are subject to
the 80-day accumulation provisions
‘have up to 90 days to send the rejected
shipment or container residue to an
alternate facility, as Jong as the
generator received the shipment in
accordance with the manifest
discrepancy provisions at § 264.72 or
265.72; however, generators who are
subject to the 180-day accurmulation
provisions have up t0180 days {or more
than 270 days if the generator must
transport this waste, or offer this waste
for transportation, over a distance of 200
miles or more) to send the rejected
shipment or container residue to an
alternate facility. I the preamble
propasal, we incorrectly explained that
the accumulation time for the returned
shipment is based on the generator's
status at the time the original shipment
was sent o the TSDF. We also
explained that generators would not be
required to obtain a RCRA permit while
the returned waste is on-site as long as
they complied with § 262.34(a} (for
generators with 1000 kg or more on-site
at the time the waste is sent] or

§ 262.34(d) (for generators with less than
1000 kg on-site).

B.1. Firial Tracking Procedures for
Bejected Waste and Residue Shipments.
EPA retained most of the manifest
discrepancy provisions we originally
proposed, including those provisions for
rejected loads and container residue
shipments. However, we are finalizing
the proposed paragraph 262.34 (j) as
new paragraph 262.34 (m) (New
paxagraph (k) and (I} Were added to
§262.34 after the May 2001 proposal.)
In addition; we altered certain
provisions in response to suggestions
from commenters. x general, most .
commenters supported our proposed
tracking procedures for rejected waste
and container residue shipments.

However, several commenters
expressed concern and suggested
changes to the proposed manifest
discrepancy provisions, particularly in
the following areas: (1) Preparing a
second manifest in all rejected waste or
residue scenarios; (2} Requiring the
rejecting TSDF to sign the generafor
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rejecting a partial shipment assume the
role of offeror with respect to the wastes
being re-shipped, we conclude that
these purposes are best served by the
initiation of a new manifest for all
partial rejections.

Also, when a full Ioad is rejected, but
temporarily staged by the rejecting
facility after the delivering transporter
~has left the preinises, the original )
transportation of the waste shipment
has ended, Therefore, it will require a
new movement of the waste slupmeut to
reintrodiuce the rejected wastes in
transportation. Under today’s rule, the
rejecting facility fnitiates this new
movement by completing a new
manifest and signing it as the one
offering the wastes in fransportation.
Since several days or weeks might pass
while the materials are staged at the
rejéecting facility, it is important that the
rejecting facility certify that the
materials are properly described and in

roper condition fer transportation at

e time the new movement begins.
Also, under these facts, the iniformation
on transporters and destination facilities
maust be updated fo reflect the new
arrangements for the rejected shipment.
We conclude thrit these purposes are
hest served again hy requiring a new
manifest to be initiated by the rejecting
facility in all cases where rejected
wastes are temporarily staged at the
facility. In addressing the issues in this
section, we introduced the idea that a
rejecting TSDF may be offering these
rejected wastes in transportation when
they are re-shipped. The offeror concept
is explained in greater detail in the
following preamble section.

8. Comments Analysis and Final
Generafor Certification Block.
Commenters were divided on our
propaosal to require the rejecting facility
offering the waste in transportation fo
sign the shipper’s certification as the
party offering the wastes in
‘transportation. Generators expressed
strong support for the proposal, and
greatly preferred the proposal to the
alternative under which the rejecting
TSDF would be viewed as signing the
new manifest “on behalf of” or as the
agent of the generator. The commenters
supporting this offeror approach
encouraged EPA to adopt the proposed
regulatory langnage at § 264.72{d)(1) and
{e)(6), which would require the TSDF to
explain to the original generator its
reasons for rejecting the waste and to
consult with the generator and
determine where the rejected waste or
container residue shipments should be

sent. Affer doing so, the rejecting facility transp

would then initiate the new manifest for |
the new movement of the shipment in
transportation by signing the

Generator’s Certification in the capacity
as offeror of the shipment.

Several commenters in the TSDF
sector criticized this approach, argning
that the rejecting facility would appear
to be assuming full generator Habilities
for the waste by virtue of signing the
Generator’s Certification, Other TSDF
commenters also objected to the

~praposed approdch because it seemed to -

suggest that the rejecting TSDF acting as
“offeror” could in fact be Hable for the
proper performance of ail the pre- -
ortation acts, including those
already performed by the initial
generator. In general, these comimenters
argued that under the “offeror”™
proposal, the responsibility for properly
packaging and re-shipping the waste
would now appear to fall on the TSDF,
when the generator already may have
selected and filled the container, and
may be more aware than the rejecting
TSDF of the exact nature of the material.
Therefore, these commenters contend
that the rejecting facility carmot really
attest to the packagmg and other pre-
transportation reguirements performed

. by the generator, and so should not be

held responsible for their performance
when re-shipping rejected wastes.

I general, those TSDF commenters
that criticized the proposed approach
tended fo support the alternative
approach requiring TSDFs to sign
behalf of” the initial generator. One
TSDF commeriter, however, noted thata
TSDF rejecting and re-shipping waste
waould be Hable as offeror regardless of
the “on behalf of” langnage, since the —
TSDF is initiating the new shipment.
Amnoether frade organization (the
Environmental Technology Council}
that represents TSDFs supported the
offeror proposal, if the form were
revised to make it more explicit that the
TSDF is signing the manifest as an
offeror, not a generator.

‘While the TSDFs objecting to the
proposal tended to support the
alternative approach under which the
rejecting TSDF would sign the new
manifest “on behalf of " the generator,
the generators that commented on the
proposed rule submitted strong
comments opposing this alternative.
These commenters in the generator
sector argued that this “on behalf of”
alternative would cause generators to be
liable under DQT regulations for any
pre-transportation functions performed
improperly by the rejecting facility.
They argued further that the generator
could not peossibly supervise from a
distance the proper execution of the pre-
ortation acts that the rejecting
facility might perform before signing the
certification statement, so it would be
unfair to have the generator become

bound by the TSDF’s signing the form
as the generator’s agent. ‘

In response, we are codifying in
today’s final rule the manifest signature
requirements at § 264.72{d)(1} and (e}{6}.
As explained in section ILG.4. above,
we also are modifying the Generator’s
Certification field by rensming it the
“Generator’s/Offeror’s Certification,” in

“order taclarify that either the geperator —~

or an offeror may sign the certification.
The generator’s signature certifies to
both the waste minimization and
shipper’s certification statements, while
a rejecting facility signing as an offeror
of a shipment certifies only to the
content of the shipper’s certification
Ianguage, as it applies to information
the offeror knows or has a reason ta
know.

Today’s action also clarifies that any
rejecting facility that prepares and signs
a new manifest to re-ship a rejected
waste will be subject to liability only for
the limited “offeror” or pre-
transportation requirements. In such
cases, the rejecting facility acting as an
offeror is not considered a “generator™
of the rejected waste, and generally is
not subject to the full hazardous waste
generator requirements under 46 CFR
part 262.

We are finalizing the proposed
approach concerning rejecting facilities
signing new manifests becanse we
believe that this approach is the
outcome required under the Hazardous
Materials Regulations (HMRs), and
becanse we believe that it addresses the
rejecting facility’s responsibilities for re-
shipments more appropriately. We agree
with the generator comments to the
effect that rejecting TSDFs should not be
viewed as agents of the generators when
they re-ship rejected wastes and sign the
manifest to initiate a new movement of
the rejected materials. If a shipment, for
example, has been partially received
and partially rejected by a TSDF, it is
fitting that the TSDF rejecting a partial
load be responsible for ensiring that the

" portion of the waste to be re-shipped is

properly described on the new manifest,
and that the packages are in good
condition and properly marked and
labeled at the time the rejected waste
again moves in commerce. Also, if the
facility has rejected a full load and
staged it temporarily at its facility
pending new arrangements for re-
shipment, it is appropriate that the
rejecting facility, when it initiates the
new movement of the shipment by
signing the new manifest, verify that the
shipment is properly described and in
proper condition for transportation at
the time the new movement begins. This
is accomplished when the rejecting
facility signs as offeror of the re-shipped
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Number, name and address of the
facility; (b) The date the facility received
the waste; {c] The EPA ID Number,

we believe that a shorter time period for
temporary staging of rejected wastes is
appropriate, particnlarly given that such

additional 80/180 days to locate an
alternafe facility. First, the 96/180 day
timeframe already exists under the

wastes may be rejected because the
TSDF lacks anthorization to manage
- them nmder its RCRA permit. Second,

existing 40 CFR 262.34 accumulation
provisions, and we da not helieve we
have sufficient record to support a
shorter time frame, Second, given that
the generator will have fo make new more familiar with the waste
arrangements with a hauler to transport  management industry than are
.- -the-waste off-site and arrange with an. - -- - generators. TSDFs deal with waste
alternate facility to receive the transporters and other waste
shipment, it bas essentially begun a new management facilities as a matter of
event, Therefore, the contingencies and  course, so the logistics of arranging the
timing affecting the original fime frame  forwarding or return of temporarily
no longer applies to the returned staged wastes should not raise difficult
shipment. Based on these factors, issues for the TSDF. Finally, o most
today’s rule grants generators an
additional 90/180 days to send the
waste shipment to an alternate facility.  able to find an alternate facility. We
5. Gomment Analysis and Final have also revised the regulation to
Staging of Waste at the Rejecting clarify that the TSDF does not need
Facility. In general, commenters
supported our proposal, but some
expressed concern that the qualitative
term *timely manner” bas too hroad a
range of interpretation, since the term is
not clearly defined. EPA agrees with
these commenters and has thus revised
§ 264.72(d)(1) to include a default
timeframe of 60 days. Commenters
differed on the length of time that EPA
should grant & rejecting facility to stage
the rejécted load or container residue
shipment. Sevéral commenters
suggested that EPA grant the rejecting
facility 90 days to stage the rejected
waste or container residue so that they

could reconicile the problem shipment
with the generator, forward itto an such instances, a shorter timeframe

alternate facility or return it to the would not afford the TSDF adequate
generator. These commenters stated that  time to reconcile the rejected shipment
without adequate time, the rejecting ot residue. We believe the defanit 60-
facility wonld have no choice but to day time limit will provide rejecting
return the shipment to the generator. facilities sufficient time fo reconcile
Other commenters suggested shorter
timeframes; ranging from 10 to 30 days,
pointing out that the TSDF can rehurn
the waste to the generator if they can not
locate an alternate facility. ’
After analyzing comments, EPA
believes 60 days is sufficient time for
the rejecting TSDF to consult with the :
generator, locate an alternate facility §§264.76 for permitted facilities and
and forward the shipment or return it to  265.76 for ilteriin status facilities.
the ge'neratﬁr_ While we understand that Sections 264.76 and 265.76 currently
there is some precedent for a 80-day require TSDFs to submit an
accumulation petriod for generators unmanifested waste report td the
when they initially accumulate their Regional Administrator on EPA form
wastes on-site, we believe that there are  8700-13B within 15 days after they
distinguishing features which we
believe support a 60-day limit on
staging by a rejecting TSDF. First, there
are very few management controls an
temporary staging of rejected wastes by
TSDFs, as opposed to the detailed
technical requirements that apply to
generator accunmlation under 40 CFR
262.34{a). Since there are few

génerator.
We are aware that some siates

currently allow TSDFs to stage rejected

regalation or by permit restrict the
staging times to significantly less than

timeframe of less than 60 days (e.g., 10
ot 30 days) may be adequate time in
some instances. However, based an
comments, we believe that scheduling
difficulties, preparation of new waste
profiles, ar other unforseen
circumstances may arise that could
require TSDFs to stage a rejected waste
or residne for a number of weeks. In

alternate facility.

Requirements

In the May 2001 NPRM, EPA
proposed to revise the unmanifested
waste reporting reqizirement at

a manifest. Specifically, the proposal
nse EPA form 8700-13B fo submit its

the TSDF submit either a typed,
handwritten or electronic note. The
typed, handwritten or electronic note
must be legible, and must contain the

requirements imposed on TSDF staging, following information: {a) The EPA ID

TSDFs rejecting waste are usually much

cases, the rejecting TSDF can return the
staged waste to the generator, if it is not

permission to return the shipment fo the -

waste shipments at their facility, but by

60 days. We acknowledge that a staging

such shipments and forward them to an

V. Final Unmanifested Waste Reporting

have received a waste shipment without
removed the requirement that the TSDF

unmanifested report, and proposed that

name; and address of the generator and
the transporter, if available; {(d] A
description and the quantity of each
unmanifested hazardous waste the
facility received; {e} The method of
treatment, storage, or disposal for each

__hazardouns waste; {{} The cextification

signed hy the owner or operator of the
facility or his authorized representative;
and (g) A brief explanation of why the
waste was inmanifested, if known.

We explained in the proposal that the
unmanifested requirements the Agency
announced in the January 28, 1983 FR
that it was deleting EPA form 8700-13B
and its predecessor, EPA form 870013,
which had appeared in the May 19,
1980 FR. Although both forms were
linked to annual reporting requirements
at that time and were supposed to be
adapted for unmanifested waste
reporting, we deleted them due to the
change from annnal to biennial
reporting. We never published a new
form for unmanifested waste reporting
and the form now required for biennial
reparting, EPA form 1300-A/B,
“Hazardous Waste Report Instractions
and Forms,” is not adaptable for
unmanifested waste reporting. Although
we never published a replacement form
for reporting unmanifested waste, the
regulations still required this form
which is generally unavailable to those

seeking a capy.-

Th:%na] ll')u%e retains the proposed
unmanifested reporting requirements at
40 CFR 264.76 and 265.76. Commenters
generally supported our unmanifested
reporting approach. However, several
commenters expressed concern or raised
suggestions on the proposed procedures
for unmanifested wastes reports. A
number of comunenters suggested that
EPA revise the manifest so that an
unmsnifested report could be
“unsubmitted” using a manifest (e.g.,
using a check box}. While we appreciate
this snggestion, EPA does not believe
that it is a workable option. One
commenter expressed concern that the
proposed procedures did not offer a
standard reporting approach, which
could lead to data quality problems. The
commenter snggested that TSDFs

rovide a report using company
letterhead and signed by a company
official. We do not agree with the
suggestion and are not convinced that
data entry problems may result from the
proposed approach.

VL Administration and Enforcement of
These Regulatary Changes in the States

A. Uniform Applicability of Revised
Muanifest Requirements in All States. In
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¢ es under its state law authorities.
That is the only sigoificant or practical -
outcome that results from this one
regulatory provision being designated a
HSWA-based reguirement,

All the other parts of today’s final rule
are based on pre-HISWA authority, so
they will be implemented under RCRA
authority in anthorized States only

.. .__.___when these states revise their programs __ system must be rednced further, since

and receive authorization for the final
rule requirements. For nsers of the
manifist, the reliance on pre-HSWA
authority for most of the content of
today’s rule is lazgely a moot point,
since the new form and reguirements
will be implemenxded in all states on the
delayed compliance date (i.e., 18
months after publication} based on
Federal hazardous materials law. To
regulatory agencies, the point is
significant, since it means that the new
manifest requirements cannot be
implemented and thus enforced nnder
RCRA authority until the states have
received authorization for the necessary
revisions to their authorized hazardous
waste programs. .

D. Consistency Requires Adoption of
Bevised Manifest in All States. Under
today’s rule, authorized States will be
required to adopt the revised Uniform
Manifest formn and requirements. To
obtain and maintain anthorization,
States and territories are required to be
consistent with the federal and
other State pregrams. Although sections
3006 and 3009 of RCRA allow States to
have regnlations that are different tham
the Federal requirements, as long as
they are equivalent {o or more stringent,
section 3006(b]} also requires Statesto
have regulations that are consistent with
the federal regulations. The
requirements of this statutory provision
are codified in 40 CFR 271.4, which
specifically applies the consistency
requirement to the manifest system
under 40 CFR 271.4{c). When EPA
originally promulgated the Uniform
Manifest in 1984, we found that
consistency was exiremely important
where requirements addressing
transportation are concerned. We fonnd .
during the early years of implementing
the RCRA program that a proliferation of
many State-specifi¢c manifest forms
could hamper the movement of
hazardous waste to waste management
facilities, and that differing manifest use
and information requirements between
States caused added burdens and
confusion among those frying to comply
with the Subtitle C regulations. See 49
FR 10490 at 10481 (March 20, 1984).
Therefore, in 1984, EPA announced that
consistency in the use of the Uniform
Memifest would be required from
authorized States, and that, with the

exception of the limited State
information that was allowed then in
the optional fields, authorized States
could not require any other manifest or
information to accompany a waste
shipment. Id. Based on nearly 20 years
of experience with the Uniform
Manifest, EPA has coneluded that
variability in the current manifest

manifest within the final rule’s
transition period. However, should any
states experience delays in adopting the
program revisions torresponding to
today’s rale, we emphasize that the
revised form and requirements will

ply uniformly in all states on this
rule’s delayed complisnce date, nnder
the authority of the federal hazardous
materials laws. Thus, any delays at the

the current level of variability under the
1984 Uniform Manifest continues to
produce excessive burden, confusion,
and complisnce problems. Therefore,
EPA emphasizes that program
consistency considerations under RCRA
section 3006 and 40 CFR 271.4(c)
demand that all anthorized States must
require the use of the revised manifest
form and requirements as set out in
today’s finel rule.

Under 40 CFR 271.4{c) and 271.10(f}
and (h}, in order 16 be consistent with
the federdl prograim, aud receive
approval from EPA, States must have a
manifest system that includes a manifest
format that follows the Federal format
requived in 46 CFR 262.20(a) and
262.21. Today’s mle amends § 271.10(h)

- to correspond with the changes to the

revised manifest format and the
procedures for its use. Key among these
amendments are form revisions that
wotild eliminate all aptional fields and
establish a new procedure for obtaining
a stamdard manifest form from registered
printers or distributors. The new,
standard manifest format and the
corvesponding federal printing
specification will not provide areas of
potential variability for users and states.
The final rule thus amends § 271.10(h}
to eliminate provisions addressing
States” ability to supplement the form.
The States will, however, tetain the
authority to require the entry of state-

ecific waste codes that are not
redundant with federal codes, and the
authority to require the submission of
manifest copies to state offices for use
in their data systems.

Because the revised uniform manifest
is (except for § 262.27 as explained
above) being prommlgated pursuant to
non-HSWA anthority, it will not become
effective as a RCRA requirement in
authorized States until those States
revise their programs and receive
authorization.

EPA has involved the authorized
States, as co-implementers of the RCRA
program, in the development of today’s
rule. We believe that there is general
support among the States for these
manifest revisions that will resultin a
truly standardized manifest form. EFA
also believes that the States will
generally be able fo revise their RCRA
programs to include the revised

state Jevel in adopting state program
revisions will not impair the ability of
nsers to obtain the henefits of the new
form, nor impede the accomplishment
of a triily standardized manifest form.

VIL Statufory and Executive Order
Reviews )
A. Executive Order 12856: Regulatory
Planning and Review

Under Execntive Order No. 12866 {58
FR 51735, October 4, 1993}, Federal
agencies must determine whether a
regulatory action is “significant” and
therefore subject fo OMB review and the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may: “{1) Have
an annual effect on the economy of $100
million or more or adversely affect, in
a material way, the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal

-governments or communities; (2} create

serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients; or, (4) raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.”

Pursuant to the terms of Executive
Order 12866, we determined that this
rule is a “significant regulatory action”
because it contains novel policy issues,.
althcugh it is not economically
sipnificaiit. AS sich, this action was
submitted to the Office of Management
and Budget (OMB) for review. Changes
made in response to OMB suggestions or
recommendations are docnmented in
the docket for today’s rule.

In order to estimate the anticipated
economic effects of today’s final rule,
we conducted an evaluation of the
potential effects of this rule on
hazardous waste handlers and on State
government regulatory agencies:
“Economics Background Document:
Economic Analysis of the USEPA’s
Final Rale Revisions to the RCRA
Hazardous Waste Manifest Form,” Mark
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D. Unfunded Mandates Beform Aect

Title II of the Unfunded Mandates
Reform Act of 1995 {UMRA], Public
Law 1044, establishes requirements for
Federal Agencies to assess the effects of
thefr regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,

Federal agencies generally must prepare

" & Written analysis, iicluding a cost- -
benefit analysis, for propased and final
rules with “Federal mandates” that may
result in expenditures to State, local and
tribal governments, in the aggregate, or
to the private sector, of $100 million or
maore in any one year. Moreover, section
205 allows Federal agencies to adopt an
alternative other than the least costly,
most cost-effective or least burdensome
alternative if the Administrator
publishes with the final rale an
explanation why that aliernative was
not adopted. Before promulgating a rule
for which a written statement is needed,
section 205 of the UMRA requires
Federal agencies to identify and
consider a reasonable number of
regulafory alternatives and adopt the
least costly, most cost-effective, or least
burdensome alternative that achieves
the abjectives of the rule. The
provisions of section 205 do not apply
when they ave inconsistent with
applicable law. Before a Federal agency
establishes any regilatory requirements
that may significantly or uniquely affect
small governments, including tribal
governments, it must have developed,
under section 203 of the UMRA, a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials to have meaningful and timely
input in the development of regulatory
proposals, and irforming, educating and
advising small governments on
compliance with the regulatory
Tequirements.

This final rule does not inclide a
Federal mandate that may result in
expenditures of $100 million or more to
State, local, or tribal governments in the
aggregate, bécause the UMRA generally
exchides from the definition of “Federal
interpovernmental mandate™ duties that
arise from participation in a voluntary
federal program. States are not legally
required to have or maintain a RCRA
authorized program. Therefore, today’s
final rule is not subject to the
requirements of sections 202 or 205 of
UMRA. Furthermore, public data
sonrces we reviewed in 2003 indicate
that 12 state governments (AR, CA, CT,
DE, IL, LA, MD, MI, MO, NH, NJ, PA}
collect revenues from direct assessment
of fees during distribution of state-
printed RCRA manifests, totaling an

estimated $1.16 fo $2.44 million per
year {see “Economies Backgroumd
Document” for basis of this estimate).
However, more recently as 2004, we
estimate there may anly be seven states
collecting manifest printing and
distribution fees. Todays rule will
averride existing requirements for
hazardous waste shippers to acquire

reduce the existing direct fee assessment
mechanism in these 7 fo 12 states. In
cases where states lose revenne asa
result of this rule, they may reconfigure
their hazardous waste manifest fee
assessments to maintain these existing
anumal revenmes such as by charging
fees to process collected manifests, or by
altering waste management fee
mechanisms. In addition, this final rule
confains no regulatory requirements that
might significantly or uniquely affect
small governments under section 203 of
UMRA. Therefore, EPA does not believe
that this final rule would have a
significant or unique effect on small
governments.

E. Executive Order 13132; Federalism

Executive Order 13132, entitled
“Federalism™ (64 FR 43255, Angust 10,
1999), requires Federal agencies to
develop an accountable process to
ensure “meaningfil and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” The
Executive Order defines “policies that
have federalism implications” to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
does not have federalism implications.
It would not have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132.

The final rule would alter the
information that a State may require a
generator or transporter to submit on the
Uniform Manifest, and it would also
alter the States’ current role in
distributing manifests. However, these
changes represent relatively minor
adjustments to the current manifest
system, and they do not alter
substantially the relationship between
the Federal government and the States,
or the distribution of power and
responsibilities among the various
levels of government. The manifest
would remnain a fracking docuiment and

shippixig paper that is primarily based
on Federsl requirements foand in RCRA
and in the bazardous materials
transportation laws administered by
DOT. As with existing hazardous waste
manifest requirements, States would
retain the anthority to require generators
and treatizent, storage, and disposal
facilities to provide additional

. state-printed RCRA manifests and thus . jpfarmation related to the hazardous - - - - -

waste shipment under separate caver, so
long as such requirements are not
inconsistent with the Hazardous
Materials Transportation Act (HMTA) or
HMTA regulations.

In addition, the final rule does not
impose substantial direct costs on States
and localities. Althongh States with
manifest data tracking programs may
incur some start-np costs in converting
their tracking systenis to accept the
revised paper manifest, the final rule
does not mandate that States collect
manifests, as a part of their programs.
Thus, Executive Order 13132 does not
apply to this final rule.

Although Section Six of Executive
Order 13132 does not apply to this rule,
EPA consulied substantially with
representatives of State government in
developing this rule prior to
finalization. The Agency invited State
representatives to participate in two
public meetings during which we
presented our rulemaking objectives and
strategies, and solicited comments and
‘concerns. EPA conducted these public
meetings on December 10-11, 1997, and
on January 7—-8, 1998. Representatives of
23 States and Territories participated in
these meetings. In addition, State
representatives were invited to
participate in the meetings of the EPA
wark group which developed this rule.

. Representatives from five States (IN, MI,

NH, PA and R} were selected to
participate in the work group meefings,
and these States discussed rmle options
and draft rule language extensively with
EPA throughout the development of
both the proposed and final rules.

During our consultations with States
on this rule, the State representatives
identified several concerns about: (1}
The reductions in the optional fields
which States have used 1o require
additional information from facilities;
and (2) the changes for printing and
acquiring manifests. A summary of the
concerns raised during consultations
with the States, and EPA’s response to
those concerns, is provided elsewhere
in this preamble, as well as in our
“Response to Comments” document
{available to the public from the EPA

Docket].
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requirements of parts 270 and 124 of
this chapter;

{zi} Has received a permit {or interim
status) from a State authorized in
accordance with part 271 of this
chapter; or

(iii) Is regulated under § 261.6{ci(2} or
subpart F of part 266 of this chapter;
and -

(i) That has been designated on the.

manifest by the generator pursuant to
§262.20.

(2} Designated fucility also means a
generator site designated on the
manifest to receive its waste as a return
shipment from a facility that has
rejected the waste in accordance with
§ 264.72{f) or § 265.72(f) of this chaEter.

{3} If a waste is destined to a facility
in an authorized State which has not yet
obtained anthorization to regulate that
particular waste as hazardous, then the
designated facility must be a facility
allowed by the receiving State to accept

such waste.
* * * * *
' Manifést means: The shipping

document EPA Form 8700-22
(including, if necessary, EPA Form
8700-22A]}, originated and signed by the
generator ar offeror in accordance with
the instructions in the appendix to 40
CFR part 262 and the applicable
requirements of 40 CFR parts 262
through 265.

Manifest tracking number means: The
alphanumeric identification number
{Le., a unique three letter suffix
preceded by nine numerical digits),
‘which is pre-printed in Item 4 of the
Manifest by a registered. source.

* *

* * x*
PART 261—IDENTIFICATION AND
LISTiNG OF HAZARDOUS WASTE

m 3. The authority citation for part 261
continues to read as follows:

_ ity: 42 U.S.C. 6905, 6912(a), 6921,
6922, 6924(y) and 6938.

Subpart A—General

™ 4. Section 261.7 is amended by
revising paragraph (b}{1){iii) to read as

follows:
§261.7 Residues of hazardous waste in
empty containers.
* * * * *
(b)(a} * * *

(iii}(A} No more than 3 percent by
weight of the total capacity of the
container remains in the container or
inner liner if the container is less than
or equal to 119 gallons in size; or

{B) No more than 0.3 percent by
weight of the total capacity of the
container remains in the container or

_continues {0 read as follows: _

inner liner if the container is greater
than 119 gallons in size.
* L3 * * *

PART 262—-STANDARDS APPLICABLE
TO GENERATORS OF HAZARDOUS
WASTE

m 5. The authority citation for part 262

ity: 42 0.S.C. 6905, 6912, 6922—
6925, 6337, and 6938.

Subpart B—The Manifest

m 6. Section 262.20 {a} is revised to read
as follows:

§26220 General requirements.
{a}(1) A generator who transports, or
offers for transpert a hazardeus waste
for offsite treatment, storage, or
disposal, or a freatment, storage, and
disposal faeility who offers for transport
a rejected hazardous waste load, must
prepare a Manifest (OMB Conitrol
uumber 2056—-0039) on EPA Form 8700-
22, and, if necessary, EPA Form 8700—
22A, according to the instructions
included in the appendix to this part.
{2} The revised Manifest form and
procedures in 40’ CFR 260.10, 261.7,
262.20, 262.21, 262.27, 262.32, 262.33,
262.34, 262.54, 262.60, and the
appendix to part 262, shall not apply
until September 5, 2006. The Manifest
form and procedures in 40 CFR 260.10,
261.7, 262.20, 262.21, 262.32, 262.33,
262.34, 262.54, 262 .60, and the
appendix to part 262, confained in the
40 CFR, parts 260 to 265, edition revised
as of July 1, 2004, shall be applicable
until September 5, 20086.

*« * = * *

m 7. Section 262.21 is revised {including
the Section heading} to read as follows:
§26221 Manifest tracking numbers,
manifest printing, and obtaining manifests.

(a)(1) A registrant may not print, or
have printed, the manifest for use or
distribution unless it has received
‘approval from the EPA Director of the
Office of Solid Waste to do so under
paragraphs (c} and (e} of this section.

(2) The approved registrant is
respansible for ensuring that the
organizations identified in its
application are in compliance with the
procedures of its approved application
and the requirements of this section.’
The registrant is responsible for
assigning manifest tracking mumbers to
its manifests.

(b) A registrant must submit an initial
application to the EPA Director of the
Office of Solid Waste that contains the
following information:

(1) Name and mailing address of
regisirant;

(2) Name, telephone number and
email address of contact person;

{3) Brief description of registrant’s
government or business activity;

{4) EPA identification number of the
registrant, if applicable;

{5) Description of the scope of the
operations that the registrant plaps to
undertake in printing, distributing, and

.. ~usthg its manifests, including: - - ———

(i) A description of the printing
operation. The description should
inchude an explanation of whether the
registrant intends to print its manifests
in-house (i.e., nsing its own printing
establishments] or through a separate
(i.e., unaffiliated} printing company. If
the registrant intends to use a separate
printing company to print the manifest
on its behalf, the application must
identify this printing company and
discuss how the registrant will oversee
the company. If this includes the nse of
intermediaries (e.g., prime and
subcontractor relationships), the role of
each must be discussed. The application
must provide the name and mailing
address of each company. It also must
provide the name and telephone
vumber of the contact person at each
company.

{ii} A description of how the registrant
will ensure that its organization and
unaffiliated companies, if any, comply
with the requirements of this section.
The application must discuss how the
registrant will ensure that a unique
manifest tracking mumber will bs pre-
printed on each manifest. The
application must describe the internal
control procedures to be followed by the
registrant and unaffiliated companies to
ensure that nmombers are tightly
controlled and remain unique. _
particular, the application must describe
how the registrant will assign manifest
tracking numbers to its manifests. Iif
computer systems or other
infrastructure will be nsed to maintain,
track, or assign numbers, these should
be indicated. The application must also
indicate how the printer will pre-print
a wnique number on each form (e.g.,
crash or press numbering). The

. application also must explain the other
quality procedures to be followed hy
each establishment and printing
company to ensure that all required
print specifications are consistently
achieved and that printing violations are
identified and corrected at the earliest
practicable time.

(iii} Anr indication of whether the
registrant intends to use the manifests
{or its own business operations or to
distribute the manifests to a separate
company or {o the general public (e.g.,
for purchase]. ,
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revision. If the Agency denies the

revision, it will explain the reasons for

the denial, and it will contact the
registrant and request further
madification before approval

(2} If the registrant would like a new
tracking number suffix, the registrant
must submit a proposed suffix to the

EPA Director of the Office of Solid

- -==-—Waste, along with thereason for -
requesting it. The Agency will either

. approve the suffix or deny the suffix
and provide an explanation why it is
not acceptable.

{3) If a registrant would like fo change
the paper typs, paper weight, fuk color
of the manifest instmctions, or binding
method of its manifest or continuation
sheet subsequent to approval under
paragraph {e) of this section, then the
registrazit must submit three samples of
the revised form for EPA review and
approval. If the approved registrant
would like to tise a new printer, the
registrant mmst submit three manifest
samples printed by the new printer,

. along with a brief description of the
printer’s qualifications to print the
manifest. EPA will evaluate the
manifests and either approve the
registrant to print the forms as proposed
or request additional information or
modification to them before approval.
EPA will notify the registrant of its
decision by mail. The registrant cannot
use or distribute its revised forms wnfil
EPA approves them.

(i} If, subsequent to its approval nnder
paragraph (e} of this section, a registrant

sets its manifest or continuation
sheet instead of nsing the electronic file
of the forms provided by EPA, it must
submit three samples of the manifest or
continuation sheet to the registry for
approval, EPA will evaluate the
manifests or continuation sheets and
either approve the registrant to print
them as proposed or request additional
information or modification to them
before approval. EPA will notify the
registrant of its decision by mail. The
registrant cannot use or distribute its
typeset forms uiitil EPA approves therh.

{j) EPA may exempt a registrant from
the requirement to submit form samples
under paragraph (d) ox (h)(3) of this
section if the Agency is persuaded that
a separate revisw of the registrant’s
forms would serve little purpose in
informing an approval decision. (e.g., a
registrant certifies that it will print the
manifest using the same paper type,
paper weight, ink color of the
instructions and binding method of the
form samples approved for some other
registrant). A registrant may request an
exemption from EPA by indicating why
am exemption is warranted.

(k} An approved registrant must notify
EPA by phone or email asscon as it
becomes aware that it has duplicated
tracking numbers on any manifests that
have bheen nised or distributed to other
parties.

{1} ¥, subsequéent to approval of a
registrant under paragraph (e} of this
section, EPA becomes aware that the

~~approved paper type, paper weight, ink fransportation off-site, a generator must

color of the instmections, or binding
method of the registrant’s form is
unsatisfactory, EPA will contact the
registrant and require modifications to
the form.

{m)(1) EPA may suspend and, if
necessary, revoke printing privileges if
we find that the registrant:

(1) Has used or distributed forms that
deviate from ifs approved form samples
in regard fo paper weight, paper type.
ink color of the instructions, or binding
method; or

(1i) Bxhibits a continuing pattern of
behavier in nsing or distributing
manifests that contain duplicate
manifest fracking nombers.

(2) EPA will send a warning letter to
the registrant that specifies the date by
which it must come into compliance
with the requirements. I the registrant
does not comie in compliance by the
specified date, EPA will send a second
Ietter notifying the registrant that EPA
has suspended or revoked its printing
privileges. An approved registrant must
provide information on its printing
activities to EPA if requested.

Subpart B—[Amended]

m 8. Subpart B is amended by adding
new §262.27 to read as follows:
§26227 Waste minimization certification.

A generator who initiates a shipment
of hazardous waste must certify to one
of the following statements in Item 15
of the umiform hazardous waste
manifest:

{a) “1 am a large quantity generator. I
have a program in place to rednce the
volume and toxicity of waste generated
to the degree I have determined to be
economically practicable and 1 have
selected the practicable method of
treatment, storage, ox disposal currently
available to me which minimizes the
present and future threat to human
health and the environment;” or

(b) “f 2m a small quantity generator.
1 have made a good faith effort to
minimize miy waste generation and
select the best waste management
method that is available tome and that
1 can afford.”

Subpart C—Pre-Transport
Requirements

® 9. Section 262.32 is amended by
revising paragraph {b] to read as follows:
§26232 Marking.
x * * * x

{b) Before transporting hazardous
waste or offering hazardous waste for

mark each container of 119 gallons or
less used in such transportation with
the following words and inforination in
accordance with the requirements of 49
CFR 172.304:

HAZARDOUS WASTE—Federal Law
Prohibits hmproper Bisposal. If found,
contact the nearest police or public safety
authority or the U.S. Environmental
Protection Agency.

Generator's Name and Address .
Generator’s EPA Identification Number

Manifest Tracking Number
m 10. Section 262.33 isrevised toread as
follows:

§262.33 Placarding.
Before transporting hazardous waste
or offering hazardous waste for

 fransportation off-site, a generator must

placard or offer the initial transporter
the appropriate placards according to
Department of ortation
regulations for hazardous materials
under 49 CFR part 172, subpart F. If
placards are not required, a generator
mmst mark each motor vehicle according
to 49 CFR 171.3(b)(1).

m 11. Section 262.34 is amended by
adding new paragraph (m) to read as

follows:
§26234 Accumulation time.
* * * * *

{m} A generator who sends a
shipment of hazardous waste to a
designated facility with the
understanding that the designated
facility can accept and manage the
waste and later receives that shipment
back as a rejected load or residue in

accordance with the manifest
dis ncy provisions of § 264.72 or

crepan _
§ 265.72 of this chapter may accumiulate
the returned waste on-site in accordance
with paragraphs {a} and (b} o¥ (d}, (e)
and {f) of this section, depending on the
amount of hazardous waste on-site in
that calendar month. Upon receipt of
the returned shipment, the generator
must:

{1} Sign Item 18c of the manifest, if
the transporter returned the shipment |
using the original manifest; ar

{2) Sign Item 20 of the manifest, if the
transporter returned the shipment nsing
a new manifest.
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Ttem 10. Containers (Number and Type}

Enter the number of containers for each
waste and the appropriate abbreviation from
Table I (below} for the type of container.

TABLE L—TYPES OF CONTAINERS

BA = Burlap, clofh, papeyr, ofplasﬁc bags.
CF = Fiber or plastic boxes, cartons, cases.

numbers. Generators also may use this space
to enter additional descriptive information
about their shipped materials, such as
chemical names, constitment percentages,
physical state, or specific gravity of wastes
identified with volume units in Tem 12. |

2. This space may be used o record limited
types of federally required information for
which there is no specific space provided on
the manifest, including any alternate facility -

- CM = Melal boxes, cartons, cases (ncluding___gegionations; the manifest fracking number of

roll-offs).
CW = Wooden boxes, carfons, cases.
CY = Cylinders. |
DF = Fiberboard or plastic drums, barrels,
kegs.
DM = Metal druims, barrels, kegs.
DT = Dummp fruck.
DW = Wooden drums, barels, kegs.
HG = Hopper or gondola cars.
TC = Tank cars.
TP = Portable tanks.
TT = Cargo tanks (lank trucks).

Item 11. Total Quantity

Enter, in designated boxes, the total
quantity of weste. Round partial units to the
nearest whole unit, and do not enter
decimals or fractions. To the extent practical,
repart quantities using appropriate units of
measure that will allow you to report
quantities with precision. Waste quantities
entered should be based on actual
measurements or reasonably accurate
estimates of actual quantities shipped.
Container capacities are not acceptable as
estimates.
Hem 12. Units of Measure (Weight/Volume}

Enter, fn designated boxes, the appropriate
abbreviztion from Table I (below) for the
unit of measure.

TABLE {l.—UNITS OF MEASURE

G = Gallons (liquids only).

K = Kilograms. -

L = Liters (liquids only).

M == Metric Tons (1000 kilograms).
N = Cublc Meters.

P = Pounds,

T = Tons {2000 pounds).

Y = Cubic Yards.

Note: Tons, Metric Tons, Cubic Meters, and
Cubic Yards should only be reported in con-
riection with very large bulk shipments, such
as rail cars, tank trucks, or barges.

Hem 13. Waste:Codes

Enter up to six federal and state waste
codes to describe each waste stream
identified in Hem 9b. State waste codes that
are niot redundant with federal codes must be
entered here, in addition to the federal waste
codes which are most representative of the
properties of the waste.

Item 14. Special Handling Instructions end
Additional Information.

1. Generators may enter any special
handling or shipment-specific information
necessary for the proper management or
tracking of the materials under the
generator’s or other handler’s business
processes, such as waste profile numbers,
container codes, bar codes, or response gaide

the original manifest for rejected wastes and
residues that are re-shipped under a second
manifest; and the specification of PCB waste
descriptions and PCB out-of service dates
required under 40 CFR 761.207. Generators,
however, cannot be required to eoter
information in this space to meet state
regulatory requirements.
Htem 15. Generutor’s/Offeror’s Certifications
1. The generator must read, sign, and date
the waste minimization certification _
statement. In signing the waste minimization
certification statement, those generators who
have not been exempted by statute or
regulation from the duty fo make a waste
minimization certification under section
3002(b} of RCRA are also certifying that they
have complied with the waste minimization
requirements, The Generator's Certification
also contains the reguired attestation that the
shipment has been properly prepared and is
in proper condition for transportation (the
shipper’s certification). The content of the
shipper’s certification statement is as follows:
1 hereby declare that the contents of this
consignment ave fully and accurately
described above by proper shipping name
and are classified, packed, marked, and
Iabeled, and are in all respects in er
candition for transpart by highway according
to applicable international and national
governmental regulations. When a party
ather than the generator prepares the
shipment for transportation, this party may
also sign the shipper’s certification statement
as the afferor of the shipment.

2. Generator ar Offeror nnel may
preprint the words, “On behaif of” in the
signatire block or may hand write this
statement in the signatare block prior to
signing the generator/offeror certification, to
indicate that the individual signs as the
employee or agent of the named principal.

Nete: All of the above information except
the handwritten signature required in ftem 15
may be pre-printed.

11 Instractions for International Shipment
Block

Rtem 16. International Shipments

" For export shipments, the primary exporter
must check the expart box, and enter the
point of exit (city and state) from the United
States. For import shipments, the importer
mmst check the import box and enter the
point of entry (city and state) into the Urnited
States. For exports, the transporter must sign
and date the manifest to indicate the day the
shipment left the United States. Transporters
of hazardous waste shipments must deliver a
copy of the ranifest to the U.S. Costoms
when exporting the waste across U.S.
borders.

IIX. fnstructions for Transporters

Item 17. Transporters® Acknowledgments of
Receipt

Enter the name of the person accepting the
waste on behalf of the first transporter. That
person must acknowledge acteptance of the
waste described on the manifest by signing
and enfering the date of receipt. Only one
signature per transportation company is

__required. Signatures are notrequired fofrack

the movement of wastes in and out of iransfer
facilities, unléss there is a change of custody
between transporters.

Ifapplicable, enter the name of the person
accepting the waste on behalf of the second
transporter. That person must acknowledge
acceptance of the waste described on the
manifest by signing and entering the date of
receipt.

Note: Transporters carrying imparts, who
are acting as importers, may have
responsibilities to enter information in the
International Shipments Block. Transporters
carrying exports may also have
responsibilities to enter information in the
International Shipments Block. See above
instructions for Iem 16.

1V. Instractions for Owners and Operators of
Treatment, Storage, and Disposal Facilities
Item 18. Discrepancy

Ttem 18a. Disprepancy Indication Space

1. The authiorized representative of the
designated (or alternate) facility’s owner or
operator must pote in this space any
discrepancies between the waste described
on the Manifest and the waste actually
dis ancies are: significant differences (as
defined by §§264.72{(b) and 265.72(b))
between the quantity or type of bazardous
waste designated on the manifest or shipping
paper, and the quantity and type of
hazardous waste a facility actually receives,
rejected wastes, which may beé a full or
partisl shipment of hazardous waste that the
TSOF cannot accept, or container residues,
which are residues that exceed the quantity
limits for “empty” containers set forth in 40
CFR 261.7(b).

2. For rejected loads and residues (40 CFR
264.72{d), (e), and {f}, or 40 CFR 265.72{d),
{e), ox (f)), check the appropriate box if the
shipment is a rejected load {i.e., rejected by
the designated and/or alternate facility and is
sent to an alternate facility or returned to the
generator) or a regulated residue that cannot
be removed from a container. Enter the
reason for the rejection or the inzhility to
remove the residue and a description of the
waste. Also, reference the manifest tracking
pumber for any additional manifests being
used to track the rejected waste or residue
shipment on the original manifest. Indicate
the original manifest tracking number in Ttem’
14, the Special Handling Block and.
Additional Information Block of the
additional manifests.

3. Owners or operators of facilities located
in unauthorized States (i.e., staies in which
the U.S. EPA administers the hazardous
waste management program} who cannot
resolve significant differences in quantity or
iype within 15 days of receiving the waste
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Authority: 42 U.S.C. 6906, 6912, 6922~
6925, 6937, and 6938.

= 16. Section 263.20 is amended by
revising paragraphs (a) and {g) to read as
follows:

§263.20 The manifest system.
{(a){1) Manifest requirement. A
transporter may not accept hazardous

transporter is also provided with a
manifest signed in accordance with the
requirements of § 262.23.

(2} Exports. In the case of exports
other than those subject to subpart H of
40 CFR part 262, a transporter may not
accept such wasté from a primary
exporter or other person if he knows the
shipment does not conform to the EPA
Acknowledgment of Consent; and
uwnless, in addition to a manifest signed
by the generator as provided in this
section, the transparter shall also be
provided with an EPA Acknowledgment
of Consent which, except for shipments
by rail, is aftached to the manifest (or
shipping paper for exports by water
{bulk shipment)). For exports of
hazardous waste subject to the
requirements of subpart H of 40 CFR
part 262, a transporter may not accept
hazardous waste without a tracking
docoment that inchades all information
required by 40 CFR 262.84.

{3) Compliance Date for Form
Revisions. The revised Manifest form
and procedures in 40 CFR 260.10, 261.7,
263.20, and 263.21, shall not apply until
September 5, 2006. The Manifest form
and procedures in 40 CFR 260.10, 261.7,
263.20, and 263.21, contained in the 40
CFR, parts 260 to 265, edition revised as
of July 1, 2004, shall be applicable until

September 5, 20086.
* ® * * x
{g} Transporters who transport

hazardous waste out of the United
Stafes must:

{1} Sign and date the manifest in the
International Shipments block to
indicate the date that the shipment left
the United States;

{2} Retain one copy in atcordance
with § 263.22(d); -

{3) Return a signed copy of the
manifest to the generator; and

{4) Give a copy of the manifest o a
U.S. Customs official at the point of
departure from the United States.

* * * * *

u 17. Section 263.21 is amended by
revising paragraph (b) to read as follows:
§263.21 Compliance with the manifest.
* * * * *

{b){1) If the hazardous waste cannot
be delivered in accordance with
paragraph (a) of this section because of

an emergency condition other than
rejection of the waste by the designated
facility, thex the transporter must
contact the generator for further
directions and must revise the manifest
according to the generator’s
instractions.

(2) I hazardous waste is rejected by
the designated facility while the

- ---—-- —waste from a-generator unless the- - —-—transperter is-on-the facility’s premises,—

then the fransporter mnst obtain the
following:

{i) For a partial load rejection or for
regulated quantities of container
residues, a copy of the original manifest
that inchades the facility’s date and
signature, and the Manifest Tracking
Number of the new manifest that will

"accompany the shipment, and a

description of the partial rejection or
container residue in the discrepancy
block of the original manifest. The
transporter must retain a copy of this
manifest in accordance with § 263.22,
and givé the remaining copies of the
original manifest to the rejecting
designated facility. If the transporter is
forwarding the rejected part of the
shipment or a regulated container
residue to an alternafe facility or
returning it to the generator, the
transporter must obtain a new manifest
o accompany the shipment, and the
new manifest must include all of the
information required in 40 CFR
264.72{e){1) through (8} or (f(1) throngh
{6} or 40 CFR 265.72(e}{1) through (6] or
(f}(1) through (6). .

(ii} For a full load rejection that will
be taken back by the transporter, a copy

of the original manifest that includes the'

rejecting facility's signature and date
attesting to the rejection, the description
of the rejection in the discrepancy block
of the manifest, and the name, address,
phone number, and Identification
Number for the alternate facility or
generator to whom the shipment must
be delivered. The transporter must
retain a copy of the manifest in
accordance with § 263.22, and give a
copy of the manifest containing this
information fo the rajecting designated
facility. If the original manifest is not
used, then the fransporter must obtain a
new manifest for the shipment smd

y with 40 CFR 264.72{e)(1}
through (6) or 40 CFR 265.72(e}(1)
through (6).

PART 264—STANDARDS FOR
QWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES -

m 18. The authority citation for part 264
is revised to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6924,
and 6925,

Subpart E—Manifest System,
Recordkeeping, and Reporting

=m 19. Section 264.70 isrevised toread as
follows:

§264.70 Applicability.

__{a) The regulations in thissubpart

apply to owners and operatars of hoth
on-site and off-site facilities, except as

§ 264.1 provides otherwise. Sections
264.71, 264.72, and 264.76 do not apply
to owners anid operators of on-site
facilities that do not receive any
hazardons waste from off-site sources,
nor to owners and operators of off-site
facilities with respect to waste military
snunitions exempted from manifest
requirements under 40 CFR 266.203(a).
Section 264.73(b] only applies to
permittees who treat, store, or dispose of
bazardous wastes on-site where such
wastes were generafed.

(b} The revised Manifest form and
procedures in 40 CFR 260.10, 261.7,
264.70, 264.71. 264.72, and 264.786, shall
not apply until September 5, 2006. The
Manifest formo and procedures in 40 CFR
260.10, 261.7, 264.70, 264.71. 264.72,
and 264.78, contained in the 40 CFR,
parts 260 to 265, edition revised as of
July 1, 2004, shall be applicable until
September 5, 2006.

W 20. Section 264.71 is amended by
revising paragraphs (a) and (b)(4) and
adding paragraph fe) to read as follows:

§264.71 Use of manifest System.

{a)(1) K a facility receives hazardous
waste accompanied by a manifest, the
owner, operator or his/her agent must
sign and date the manifest as indicated
in paragraph (a}{2] of this section fo
certify that the hazardous waste covered
by the manifest was received, that the
hazardous waste was received except as
noted in the discrepancy space of the
manifest, or that the hazardons waste
was rejected as noted in the manifest
discrepancy space.

{2) i a facility receives a hazardous
waste shipment accompanied by a
manifest, the owner, operator or his
agent must:

{i) Sign and date, by hand, each copy
of the manifest;

(11) Note any discrepancies (as defined
in §264.72(a}) on each copy of the
manifest;

{iii) Immediately give the transporter
at least one copy of the manifest;

{iv} Within 30 days of delivery, send
a copy of the manifest to the generator;
and

v} Retain at the facility a copy of each
manifest for at least three years from the
date of delivery.
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original manifest by completing Item
18a and 18b of the manifest and
. supplying the generator’s information in
the Alternate Facility space. The facility
must retain a copy for its records and
then give the remaining copies of the
manifest to the transporter to
accompany the shipmenit. If the original
manifest is not used, then the facility
must use a new manifest and comply
= -~ witlr paragraphs (£){1); (2); (3), (4), (5),
and (6] ofglﬂ‘fig};ecﬁon.

{g) If a facility rejects a waste or
identifies a container residue that
exceeds the quantity limits for “empty”
containers set forth in 40 CFR 261.7(b)
after it has signed, dated, and returned
a copy of the manifest to the delivering
transporter or to the generator, the
facility must amend its copy of the
manifest to indicate the rejected wastes
or residues in the discrepancy space of
the amended manifest. The facility must
also copy the manifest tracking number
from Htem 4 of the new manifest to the
Discrepancy space of the amended
manifest, and must re-sign and date the
manifést to certify fo the informafion as
amended. The facility must retain the
amended manifest for at least three
years from the date of amendment, and
mist within 30 days, send a copy of the
amended manifest to the transporter and
generator that received copies prior to
their being amended.

m 22, Section 264.76 is revised to read as
follows: :

§26476 Unmanifested waste report.

{a) If a facility accepts for treatment,
storage, or disposal any hazardous waste
from an off-site source without an
accompanying manifest, or without an
accompanying shipping paper as
described by § 263.20{e) of this chapter,
and if the waste is not excluded from
the mamifest requirement by this
chapter, then the owner or operator
must prepare and submit a letter to the
Regional Administrator within 15 days
after receiving the waste. The
unmanifested waste reéport must contain
the following informafion:

(1) The EPA identification numaber,
name and address of the facility;

{2) The date the facility received the
waste;

(3) The EPA identification number,
name and address of the generator and
the transporter, if available;

(4) A deseription and the quantity of
each unmanifested hazardous waste the
facility received;

{5) The method of treatment, storage,
or disposal for each hazardous waste;

{6} The certification signed by the
owner or operator of the facility or his
authorized representative; and,

w23 The authority citation for part

(7) A brief explanation of why the
waste was nnmanifested, if known.

{b} [Reserved]

" PART 265—INTERIM STATUS

STANDARDS FOR OWNERS AND

- OPERATORS OF HAZARDOUS WASTE
TREATMENT, STORAGE, AND
DISPOSAL FACILITIES

265
is revised to read as follows:

Anﬂmﬁ‘ly: 42 U.5.C. 6905, 6806, 5912,
6922, 6923, 6924, 6325, 6935, 6936, and
6937, unless otherwise noted.

Subpart E—Manifest Sysiem,
Recordkeeping, and Reporting

» 24 Section 265.70 is revised toread as
follows:

§265.70 Applicability.
(2] The regulations in this subpart
apply to owners and eperators of both
on-site and off-site facilities, except as
§265.1 provides otherwise. Sections
265.71; 265.52, and 265.76 do not apply
to owners and operators of on-site
facilities that do not receive any
hazardous waste from off-site sorrces,
nor to ownérs and aperatars of off-site
facilities with respect to waste military
munitions exempted from manifest
requiremerts under 40 CFR 266.203(a).
{b) The revised Manifest form and
procedures in 40 CFR 260.10, 261.7,
265.70, 265.71. 265.72, and 265.786, shall
not apply until September 5, 2006. The
Manifest form and procedures in 40 CFR
260.10, 261.7, 265.70, 265.71. 265.72,
and 265.76, contained in the 40 CFR,
parts 260 to 265, edition revised as of
July 1, 2004, shall be applicable until
September 5, 2008.
M 25. Section 265.71 is amended by
revising paragraphs (a} and (b}(4) and
adding paragraph (e} to read as follows:

§26571 Use of manifest System.

{a)(1) If a facility receives bazardons
waste accompanied by a manifest, the
owner, operator or his/her agent must
sign and date the manifest as indicated
in paragraph (a}(2) of this section to
certify that the bazardous waste covered
by the manifest was received, that the
hazardous waste was received except as
noted in the discrepancy space of the
manifest, or that the hazardous waste
was rejected as noted in the manifest
discrepancy space.

(2] ¥ a facility receives a hazardous
waste shipment accompanied by a
manifest, the owner, operator or his/her
agent must;

(i) Sign and date, by hand, each copy
of the manifest;

Crby

(ii} Note any discrepancies (as defined
in §265.72fa}) on each copy of the
manifest;

(111} Immediately give the transporter
at least one copy of the manifest;

(iv} Within 30 days of delivery, send
a copy of the manifest to the generator;
and

{v) Retain at the facility a copy of each
manifest for at least three years fromthe -
date of delivery.

(3} If a facility receives hazardous
waste imported from a foreign source,
the receiving facility must mail a copy
of the manifest to the following address
within 30 days of delivery: International
Compliance Assurance Division, OFA/
OECA (22544), U.S. Environmental
Protection Agency, Ariel Rios Building,
1200 Pennsylvania Avenne, NW.,
Washington, DC 20460.

) * R K

{4) Within 30 days after the delivery,
send a copy of the signed and dated
manifest or a signed and dated copy of
the shipping paper (if the manifest has
not been received within 30 days after
delivery) to the generator; and
x * * * *

{e) A facility must determine whether
the consignment state for a shipment
regulates any additional wastes (beyond
those regulated Federally) as hazardons
wastes under its state hazardous waste
program. Facilities inust also defermine
whether the consignment state or
generator state requires the facility to
submit any copies of the manifest to
these states.

W 26. Section 265.72 is revised to read as
foHowrs:;

§265.72 Manmifest discrepancies.

(a) Manifest diserepancies are:

. {1} Significant differences (as defined
by paragraph (b) of this section) between
the quantity or type of hazardous waste
designated on the manifest or shipping
paper, and the quantity and type of
hazardous waste a facility actually
receives; :

{2] Rejected wastes, which may be a
fall or partial shipment of hazardous
waste that the TSDF cannot accept; or

(3) Container residues, which are
residues that exceed the quantity limits
for “‘empty” containers set forth in 40
CFR 261.7(b). .

(b) Significant differences in quantity
are: For bulk waste, variations greater

. than 10 percent in weight; for batch

waste, any variation in piece count,
such as a discrepancy of one drum in a
fruckload. Significant differences in
type are obvions differences which can
be discovered by inspection or waste
analysis, such as waste solvent
substituted for waste acid, or toxic
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{6) The certification signed by the
owner or operator of the facility or his
autherized representative; and

(7) A brief explanation of why the
waste was anmanifested, if known.

(b} [Reserved]

PART 271—REQUIREMENTS FOR
AUTHORIZATION OF STATE
HAZARDOUS WASTE PROGRAMS

. % 28. The authority citation for part 271
contines fo read as follows:

Authority: 42 U.5.C. 6905, 6312(a), and
6926.

™ 28. Section 271.1(j) is amended by
adding the following entries to Table 1
In chronelogical order by date of
publication in the Federal Register, to
read as follows:

§271.1 Purpose and scape,

» * ® ® *

(i}* L

Promulgation date

Title of regulation

Federal Register reference

Effective date

Mar. 4, 2005 Waste Minimization Ceriification in the [Insert FR page numbers] ... Sept. 6, 2005.
Revised Manifest Rule.

W 30. Section 271.10 is amended hy
revising paragraphs (£)(1), (B(2), ((3),
and (h) introductory text, (h){1), and
(h)(2) to read as follows:

wastes that are regulated as hazardous
‘wastes by the state, if the state codes are
not redundant with a federally required
code for the saine waste. No state,
however, may impose enforcement

§271.10 Requireménts for genecators of sanctions on a transporter duri
' TIng
itazanious u:astes; * ortation of the shipment for
(ﬂ .. s failure of the form to include a state-
A . ‘ required waste code.
(1) Use a manifest system that ensures (2} Either the State to which a

that interstate and intrastate shipments

of hazardous waste are designated for
delivery and, in the case of intrastate
shipments, are delivered to facilities

that are authorized to operate mider an

approved State program or the federal
program. The manifest system moust

require the use of the manifest format as

required by § 262.20(a). No other
manifest form, shipping docuinent, or

Information, other than that required by

federal law, may be required by the
State to travel with the shipment.

2] Initiste the manifest and designate
on the manifest the freatment, storage or
disposal facility to which the waste is to

be shipped.

(3} Ensure that all wastes offered for
transportation are accompanied by a
manifest, except:

(i) Shipments subject to 40 CFR
262.20(e] or (f);

(if} Shipments by rail or water, as
specified in 40 CFR 262.23(c} and (d).

* * * *

(h) The State must follow the Federal

manifest format for the form and
instructions (40 CFR 262.20 and the
appendix to part 262).

(1) A state may require the entry of
waste codes associated with particular

shipment is manifested {consignment
State) or the State in which the
generator is located {generator State), or
both, may require that copies of the
manifest form be submitted to the State.

* * * % E

® 31. Section 271.11 is amended by
revising paragraph (e} to read as follows:

§271.11 Requirements for ransporters of
hazardous waste.
3 x * * *

(c)(1) The State mmst Teqnire
transporters to carry the manifest during
transport, except in the case of
shipments by rail or water, transporters
may carry & shipping paper, as specified
in 40 CFR 263.20{c} and (fJ;

(2) The State must require the
transporter to deliver waste anly to the
facility designated on the manifest,
which in the case of return shipments
of rejected wastes or regulated container
residues, may also include the original
generator of the waste shipment.

(3) The State program must provide
requirements for shipments by rail or
water equivalent to those under 40 CFR
263.20(e) and (f).

(4) For exports of hazardous waste,
the state must require the fransporter to
refuse to accept hazardous waste for
export if the transporter knows the
shipment does not conform to the EPA
Acknowledgment of Consent, to carry
an EPA Acknowledgiment of Consenf to
the shipment, to sign and date the
International Shipments Black of the
manifest to indicate the date the -
shipment leaves the U.S., and to provide
a copy of the manifest to the U.5. -. ¥
Customs official at the point the wasté
leaves the United States.

* * * * *

- 32. Section 27‘:1._12 is amended by
revising paragraph (i) to read as follows:

§271.12 Requirements for hazardous
* x = * E]

(i) Compliance with the manifest
system including the requirement that
facility owners or operators return a
signed copy of the manifest: )

(1) To the generator to certify delivery
of the hazardous waste shipment or to
identify discrepancies; and

{2) To EPA’s International
Compliance Assurance Division
program, at the address referenced in 40
CFR 264.71(a)(3) and 265.71(a}(3), to
indicate the receipt of a shipment of
hazardous waste imparted into the U.S.
from a foreign source,

» x E 3 * *
[FR Doc. 05-1968 Filed 3-3-05; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 148, 261, 268, 271, and
302

[RCRA-2003-0001; FRL-7875-8]
RIN 2050-AD80

Hazardous Waste Management
System; Identification and Listing of

- Hazavrdous Waste; Dyes and/or
Pigments Production Wastes; Land
Disposal Restrictions for Newly
Identified Wastes; CERCLA Hazardous
Substance Designation and Reportable
Quantities; Designation of Five
Chemicals as Appendix VIl
Constituents; Addition of Four
Chemicals to the Treatment Standards
of F039 and the Universal Treatment
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is today listing as
hazardous nonwastewaters generated
from the production of certain dyés,
pigments, and FD&C colorants. EPA is
promuligating this regulation under the
Resource Conservation and Recovery
Act (RCRA), which directs EPA to
determine whether these wastes pose a
substantial present or potential hazard
to human health or the environment
when they are improperly treated,
stored, transported, disposed of or
otherwise managed. This listing sets
annual mass loadings for constituents of
concern, such that wastes would not be
hazardous if the constituents are helow
the regulatory thresholds. If the wastes
meet or exceed the regulatory levels for
any constituents of concern, the wastes
must be managed as listed hazardous

wastes, unless the wastes are either
disposed in a landfill unit that meets
certain liner design criteria, or treated in
a combustion unit as specified in the
listing description. This rule also adds
five toxic constituents to the list of
hazardous constituents that serves as
the basis for classifying wastes as
hazardous. In addition, this rule
establishes Land Disposal Restrictions

. (LDR] treatment standards for the

wastes, and designates these wastes as
hazardous substances subject to the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA). This rule does not adjust
the one pound statutory reportable
quantity (RQ) for the waste.

DATES: This final rule is effective on
August 23, 2005.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. RCRA-2003-0001. All documents
in the docket are listed in the EDOCKET
index at hitp://www.epa.gov/edocket.
Although listed in the index, some
information may not be publicly
available, e.g., Confidential Business
Information (CBI} or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available decket materials are
available either elecironically in
EDQCKET or in hard copy at the RCRA
Daocket, EPA/DC, EPA West, Room

'B102, 1301 Constitution Ave., NW,

Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p-m., Manday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the RCRA Docket is (202) 566--0270.

ACRONYMS USED IN THE RULE

This Docket Facility is opeﬁ from 8:30
2.1n.~4:30 p.m., Monday through Friday,
excluding legal holidays.

FOR FURTHER INFORMATION CONTACT: For
general information, review our wehsite
at hitp://www.epa.gov/epaoswer/
hazwaste/id/dyes/index.htm. For
information on specific aspects of the
tule, contact Robert Kayser, Hazardous
Waste Identification Division, Office of
Solid Waste (5304W), Environmental
Protection Agency, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460;
telephone number: (703) 308-7304; fax
number: (703) 308-0514; e-mail address:
kayser.robert@epa.gov. For technical
information on the CERCLA aspects of
this rule, contact Ms. Lynn Beasley,
Office of Emergency Prevention,
Preparedness, and Response, Emergency
Response Center (5204G), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460; telephone
number: {703) 603-9086; e-mail address;
beasley.lynn@epa.gov.

SUPPLEMENTARY INFORMATION:
Readable Regnlations

Today's preamble and regulations are
written in “readable regulations”
format. The authors tried to use active
rather than passive voice, plain
language, a question-and-answer format,
the pronouns “we” for EPA and “yon”
for the owner/generatoar, and other
techniques to make the information in
today’s rule easier to read and
understand. This format is part of our
efforts toward regulatory improvement.
We believe this format helps readers
understand the regulations, which
should then increass compliance, make
enforcement easier, and foster better
relationships between EPA and the
regulated community.

Definition

. | Compacted clay liner.

Comprehensive
Code of Federal Ry

ive Environsnentat

ggst Demonstrated Available Technology.

. | Contidential Business Information.
Response Compensation and Liability Act.

. Chemiea!orelaclrolyﬁcoxidaﬁon.

.. | Combustion.
Constituent of concem.
.. | Colour Index,

. . Color Pigments Manufacturers Association.

Clean Water Act

Executive Order.
Extraction Procedure.

... | Centralized wastewater treatment plant.
. | Environmental Defense (previously the Environmental Defense Fund or EDF).
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AcrRONYMS USED IN THE RuLe—Continued

Definition

Environmental Protection Agency.
EPA’s Composite Model for Leachate Migration with Transformation Products.
Emergency Planning and Community Right-To-Know Act.

European Union.
Followed by.

“Federal | Register.
Geosynthetic clay liner.

.. | Geomembrane.

Hydrogeologic Database.
: Hazard Quotient,

. | Kilogram/year,

Land Disposal Restriction.

. | Milligram per kilogram.
Milligram per liter.

Munigipal Solid Waste.

Metric ton.

General Soil Column Model.
Hydrologic Evaluation of Landfill Performance.

Food and Drug Admimstratlon

Gas Chromatography/Mass Speclrosoopy

High Performance Liquid Chromatography.

. | Hazardous and Solid Waste Amendments.
Information Collection Request.

North American Industrial Classification System.

.. | Office of Management and Budget.

Office of Sofid Waste,

Parts per million.
Paperwork

- | Regulatory Flexibility Act.

. | Standard Industry Code.
. | Toxic Release |

Office of Solid Waste and Emergency Response.
Publicly ownied freatment works.

Small Business Regulalory Enforcement Faimess Act
Test Methods for Evaluating Solid Wastes.,

nventory.
. | Upper corfidence limit of the mean.
Unfunded Mandates Reform Act.

Ecological and Toxicological Association of Dyes and Organic Pigments Manufacturers.

8 Risk Assessment:

Contents of This Final Rule D. What Was the Proposed Status of
. Landfill Leachate From Previously Inplementation
I Overview i Wastes? 10 Exerption for Non-Municipal Landfills
A. Who Will Be Affected by This Final E. What Were the Treatment B. Final “No List” Determination for
Rule? Standards Under RCRA’s Land Dispasal Wastewaters
B. What Are the Statutory Authorities for Restrictions Standards? - G. What Is the Status of Landfill Leachate
This Final Rule? F. What Risk Assessment Approach Was Derived From Newly-hsted K181
C. How Does the EDv. Johnson Consent Used for the Rule? Wastes?
Decree Impact This Final Rule? IV. What Is the Rationale for Today’s Final D. What Are the Final Treatment Standards
IL Summary of Today's Action Rule? Under RCRA'’s Land Disposal
1lL. Summary of Rule A. Final Listing Determination Restrictions for the Newly~hsted
A. What Wastes Did EPA Propase To List 1. Toluene-2,4-diamine Hazardous Wastes?
as Hazardous? 2. Use of Clay-Lined and Composite-Lined 1. What Are EPA’s Land Disposal
Landfills Restrictions {LDRs)?

B. How Was This Proposal Different From
Prior Hazardous Waste Listing
Determinations?

C. Which Constituents Did EPA Propose To

Add to Appendix VII of 40 CFR Part
2617

3. Status of Wastes That Are Combusted

4. Scope of Listing Definition:

5. Waste Quantities

8. Prevalence of Constituents of Concern

7. Availability of Analytical Methods for
Constituents of Concem

2. How Does EPA Develop LDR Treatment
Standards?

3. What Are the Treatment Standards for
K181?

E. Is There Treatment Capacity for the
Newly Listed Wastes?
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1. Introduction
2. What Are the Capacity Analysis Resuolts
for K1817
V. When Must Regulated Entities Gomply
With the Provisions in Today’s Final
Rule?
A. Effective Date
B. Section 3010 Notification
C. Generators and
D. Facilities Subject to Permitting
1. Facilities Newly Subject to RCRA Permit
Requiremenis
- Z: Existing Interim Status Facilities
3. Permitted Facilities
4. Units
5. Closure
VI State Authority and Compliance
A. How Are States Authorized Under
RCRA?
B. How Does This Rule Affect State
Authorization? :
VII. CERCLA Designation and Reportable
Quantities
A. How Does EPA Determine Reportable
Quantities?
B. What Is the R(} for the K181 Waste?
C. When Would 1 Need To Report a Release
of These Wastes Under CERCLAY
D. How Would I Report a Release?
VIIL Statutory and Executive Order Reviews
A, Executive Order 12866: Regulatory
Planuning and Review
1. Summary of Proposed Rule Findings:
Costs, Economic fmpacts, Benefits
2. Public Comments and Agency Responses
3. Revised Findings
B. Paperwork Reduction Act

C. Regulatory Flexdhility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

. F. Executive Order 13175: Consultation

and Coordination With Indian Tribal
Goveraments

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

H. Executive Order 12898: Environmental
Justice

1 Executive Order 13211: Actions Affecting
Energy Supply, Distribution, or Use -

J. National Technalogy Transfer and
Advancement Act

K. The Congressjonal Review Act (5 U.S.C.
801 et seq., as Added by the Small
Business Regulatory Enforcement
Fairness Act of 1996)

L Overview

A. Who Will Be Affected by This Final
Rule?

Today’s final action will affect those
who handle the wastes that we are
adding to EPA’s list of hazardous wastes
under the RCRA program. This
regulation conld directly impact
businesses that generate and manage
certain organic dyes and/or pigment
production wastes. In addition,
manufacturers that do not make dyes or
pigments, but that generate wastes
containing selected constituents of

concern, may be indirectly impacted.
This is hecause we are adding new
treatment stendards for four chemicals,
and we are adding five new constituents
to the list of hazardous constituents on
Appendix VI of part 261. Thus, these
actions may result in indirect impacts
on these manufacturers. In addition,
landfill owners/operators who
previously accepted these wastes may
be indirectly impacted. This action may .
also affect entities that need to respond
to releases of these wastes as CERCLA
hazardous substances. Impacts on
potentially affected entities, divect and
indirect, are summarized in section VIII
of this Preamble. The document,
“Eeonomic Assessment for the Proposed
Loadings-Based Listing of Non-
Wastewaters from the Production of
Selected Organic Dyes, Pigments, and
Food, Drug, and Cosmetic Colorants,”
November 2003 (hereafter known as the
Economic Assessment Document)
presents a comprehensive analysis of
potentially impacted entities. Further
updated analysis is also presented in the
“Revised Impacts Assessment.” * These
documents are available in the docket
for today’s rule. A samnmary of
potentially affected businesses is
provided in the table below.

TABLE 1.~SUMMARY OF FACILITIES POTENTIALLY AFFECTED BY THE U.S. EPA'S 2005 DYES AND/OR PIGMENTS
MANUFACTURING WASTE LISTING FiNAL RULE

Estimated number of
SIC code NAICS code Industry sector name relevant faciities”
Directly Impacted:
DBES oo erareranrenen 3251321 ..... .. | Synthetic Organic Dyes 31.
Indirectly Impacted:
2800 {(except 2865) ...... | 325 (except 325132) ........ | Chemical Manufacturing Less than 50 facilities
fotal.™
4953 ... - F B62212 .eeeveicenesressanen Solagou&Waste Landfils and Disposal Sites, Nonhaz-
5169 42269 Other Chemicals and Allied Products (wholesale).
SIC—Standard Industrial Classification.
NAICS—North American Industry

Classification System.
Ncost’:e"l’heﬁgureshmlsoohmn represent individuat facifities, not companies. A total of 22 companies are expected to be impacted under this
**Estimate based on 13 expanded scope facilities plus no more than 37 separate solid waste landfills (562212) potentially receiving wastes of

concem.

. The list of potentially affected entities
in the abave table  may not be v
exhaustive. Our aim is to pmwde a
guide for readers regarding entities
likely to be regulated by this action. -
This table lists those entities that we are
aware of that potentially could be
affacted by this action. However, this
action may affect other entities not
listed in the table. To determine
whether your facility is regulated by this

Lt Memorandum from Lyn D. Luben to the RCGRA
Docket, July 21, 2004.

action, you should examine 40 CFR
parts 260 and 261 carefully in concert
with the final rules amending these
regulations that are found at the end of
this Federal Registexr docoment. if yon
have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding section entitled
FOR FURTHER INFORMATION CONTACT.

B. What Are the Statutory Authorities
for This Final Rule?

Today’s hazardons waste regualations
are promulgated under the authority of
Sections 2002(a), 3001(b), 3001(e}(2),
3004(d)~(m) and 3007(a)} of the Solid
Waste Disposal Act, 42 U.S.C. 6912(s),
6921(b) and (e}(2), 8924(d}—(m) and
6927(a), as amended several times, most
importantly by the Hazardous and Solid
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Waste Amendments of 1984 (HSWA).
These statutes commonly are referred to
as the Resource Conservation and
Recovery Act (RCRA}, are codified at
Voliume 42 of the United States Code
{0.8.G.), Sections 6801 to 6992(k} (42
U.S.C. 6901-6992(k)).

Section 102(a) of the Comprehensive
Environmental Response,
Compensation, and Lisbility Act of 1980
{CERCLA), 42 U.S.C. 9602(a) is the
" authority under which the CERCLA
aspects of this rule are promulgated.

C. How Does the EI} v. Johnson Consent
Decree Bnpact This Final Rule?

HSWA established deadlines for
completion of a number of listing
determinations, including for dyes and
pignient production wastes (see RCRA.
section 3001(e){2)}). Due to competing
demands for cy resonrces and
shifting priorities, these deadlines were
not met. As a result, in 1989, the
Environmental Defense Fund (EDF,
currently Environmental Defense or ED)
filed a lawsuit to enforce the statutory
deadlines for listing decisions in RCRA
section 300%{e)(2). (Environmental
Defense v. Johnson, D.D.C. Civ. No. 89—
0598, subzequently referred to in this
notice as the ED consent decree.) To
resolve most of the fssues in the case, in
1991 ED and EPA entered into a consent
decree which has been amended several
times to ravise the deadlines for EPA
action. Parageaph 1.h.(i) (as amended in
December 2002} of the consent decree
addresses the organic dyes and pigment
production industries:

EPA shall pronmigate final listing
determinations for azo/benzidine,
anthraquinone, and triarylmethane dye and
pigment production wastes on or before
February 16, 2005¢ * * These listing
determinations shall ba proposed for public
comment on or before November 10, 2003.

Furthemmore, paragraph 6.e. (as amended)
stipulates that: P ph

On ar before November 10, 2003, EPA’s
Administrator shall sign a notice of
rulemaking proposing land disposal
restrictions for dye and pigment wastes
proposed for listing under paragraph 1.h.{i).
EPA shall promulgate a final rale
establishing land disposal restrictions for dye
and pigment wastes listed under paragraph
1.h.() on the same date that it promulgates
a final Bsting determination for such wastes.

Today’s final rule satisfiss EPA’s duty
under paragraphs 1.h and 6.e of the ED
consent decree to finalize listing
determinations and land disposal
restrictions for the specified organic
dyes and/or pigment production wastes.
II. Summary of Today’s Action

In today’s notice, EPA is promulgating
regulations that add one waste

generated by the dyes and/or pigments
manufacturing industries to the list of
hazardous waste in 40 CFR 261.32:

K181—Nonwastewaters from the
production of dyes and/or pigments
(including nonwastewaters commingled at
the point of generation with nonwastewaters
from other processes) that, at the point of
generation, contain mass loadings of any of
the constituents identified in paragraph (c) of
this section that are equal to or greater than

- the correspondin cﬁmgraph (c} levels, as

deternxined on a 5 endar year basis. These
wastes will not be hazardous if the
nonwastewaters ave; (i) Disposed in a subtitle
D landfill nnit subject to the design criteria
in § 258.48, (ji) disposed in a subtitle C
landfill unit subject to either § 264,301 or

§ 265.301, (jii) disposed in other subtitle D
landfill units that meet the design criteria in
§258.40, § 264.301, or § 265.301, or (iv)
treated in a combustion unit that is permitted
under subtitle C, or an onsite combustion
unit that is permitted under the Clean Air
Act. For the purposes of this listing, dyes
and/or pigments production is defined in
paragraph (b)(1) of this section. Paragraph (d)
of this section describes the process for
demonstrating that a facility’s
nonwastewaters are not K181. This listing
does not apply to wastes that are otherwise
identified as hazardous under §§ 261.21-
261.24 and 261.31-261.33 at the point of
generation, Also, the listing does not apply -
to wastes generated before any annual mass
loading Himit is met.

This listing provides a flexible approach
that focuses the regulation on wastes
that present a risk to human health and
the envirormment. All quantities of
wastes generated during a calendar year
up to the mass loading limits are not
listed hazardous waste. Only wastes
subsequently generated that mest or
axceed the annual limits would
potentially become hazardous waste.
However, the listing includes a
conditional exemption for wastes that
are disposed of in a subtitle D or subtitle
C landfill unit that meet the design
standards specified in the listing
description and for wastes treated in
certain combustion units with the
specified permits. Therefore, wastes that
are below the mass loading limits, or
wastes that meet the conditional
exemption as described in the
regulation, are excluded from the listing
from their point of generation, and
would not be subject to any RCRA
subtitle C management requirements for
generation, storage, transport, treatment,
or disposal (including the land disposal
restrictions).

EPA is listing this waste as hazardous
based on the criteria set out in 40 CFR
261.11. As described in the November
25, 2003 proposed rule (68 FR 86164),
we assessed and considered these
criteria to determine whether
nonwastewaters and wastewaters from

the manufacture of dyes and/or
pigments warranted listing. We
evalnated the risks potentially posed by
these residuals using quantitative risk
assessment techniques.

After assessing public comments
submitted in response to our proposal,
we are finalizing the X181 hazardous
waste listing, with several
modifications. The final rule continues
to establish mass-loading limits for
seven of the eight proposed constituents.
of coneern {CoCs), and continues to
allow for the contingent exemption of
wastes that meet or exceed these limits
but that are managed in landfill units
that are subject to the design criteria of
either § 258.40, § 264.301, or § 265.301.
We revised the exemption to also
include wastes that are disposed in
other non-municipal landfills
(industrial landfills} that meet the liner
design requirements in § 258.40,

§ 264.301 or § 265.301. We also added
an exemption for wastes that are treated
in combustion units that are either
permitted under subtitle C, or that are
onsite units permitted under the Clean
Ajr Act (CAA). We are not, however,
finalizing the proposed mass-loading
levels for toluene-2,4-diamine; neither
are we adding this constituent to
Appendix VII of part 261 or to part
268.20 or 268.40 of the Land Disposal
Restriction (LDR) standards.

Upon the effective date of today’s
final mle, wastes meeting the K181
listing description will become
hazardouns wastes and must be managed
in accordance with RCRA subtitle C
requirements, unless the wastes are to
be managed in a manner that complies
with the contingent management
exemptions contained in the listing
description. Residuals from the
treatment, storage, or disposal of this
newly listed hazardous waste also will
be classified as hazardous waste
pursuant to the “derived-from” rule (40
CFR 261.3(c)(2){i)). Also, any mixture of
a listed hazardous waste and a solid
waste is itself a RCRA hazardous waste
(40 CFR 261.3(a)(2)(ii1) and (iv), “the
mixture rule”). We are not promulgating
any exemption for treatment residuals
from the derived-from rule for the o
reasons set out in the proposed rule (68
FR 66199). The mass-based approach
already builds in an exemption for
wastes that are generated with
constituent masses below the loading
limit, are disposed of in landfills with
liner design requirements, or are treated
in certain combustion units. Once a
waste meets the classification for K181,
any treatment residuals remain
hazardous wastes, unless delisted imder
§260.22.
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Today’s rule also takes final action on
our proposed decision not to list as
hazardous, as discussed in the proposal,
wastewaters from the production of
dyes and/or pigments.

Descriptions of wastes from the
production of dyes and/or pigments can
be found in the document entitled
“Background Doeument for
Identification and Listing of Wastes
from the Production of Organic Dyes
-and Pigments,”” November 2003 -
(hereafter referred to as the Listing
Background Document), available in the
docket for the rulemaking. Responses to
public comments submitted on the
November 25, 2003 proposal can be
found in the “Response to Comments
Background Document—Hazardous
Waste Listing Determination for Dyes
and/or Pigments Manufacturing Wastes
{Final Rule),” dated Febrnary 2005
(hereafter referred to as the “Response
ta Comments Background Document”),
also available in the docket. In addition,
a number of commenters incorporated
comments submitted in prior
rulemakings into their 2003 public
comments. Our responses to these
“incorporated™ comments are also
available in the docket for today’s final
rule in a document entitled, -
“Background Document—Responses to
Incorporated Historical Comments on
Prior Rulemakings,” dated February
2005. v

Wae are also promulgating other
changes to the RCRA regulations as a
result of this final listing determination.
These changes include adding
constituents to Appendices VIl and VIII
of part 261, and setting land disposal
restrictions for the newly listed waste.
We are adding the following seven
constituents to Appendix VII of 40 part
CFR 261 due to the fact that these
constitients serve as the basis for the
new listing: Aniline, o-anisidine, 4-
chloroaniline, p-cresidine, 2,4-
dimethylaniline, 1,2-phenylenediamine,
and 1,3-phenylenediamine. We are
adding the following five constituents to
Appendix VIII of 40 CFR part 261 as
“hazardous constituents™ becanse
scientific studies show the chemicals
have toxic, carcinogenic, mutagenic, or
teratogenic effects on humans or other
fife forms (see §261.11{(e)(3}): o-
anisidine, p-cresidine, 2,4
dimethylaniline, 1,2-phenylenediamine,
and 1,3-phenylenediamine.? Section
IV.D of today’s rule describes the
changes to the land disposal restrictions
establishing treatment standards for the

= For toxicity information, see section 7 of the
*“Risk Assessment Technical Beckground Document
for the Dye and Pigment Industries Listing
Determination,” Novembex 2008 in the docket.

specific constituents in the newly-listed
waste.

Also, as a result of this final rle, this
listed waste becomes a hazardous
substance under CERCLA. Therefore, in
today’s rule we are designating these
wastes as CERCLA hazardous
substances, These changes are described
in section VII of today’s final rule.

1iT, Summary of Proposed Rule
A, What Wastes Did EPA Propose To
List as Hazardous?

In the November 25, 2003 proposed
rule (68 FR 66164), EPA proposed to list
one waste generated by the dyes and/for
pigments manufacturing industry as
hazardous waste under RCRA:

K181: I\kxmraasted watgts from the
uction of dyes and/or pigments

g:::dluding nomgastewatetspe%];miugled at
the point of generation with nonwastewaters
from other processes} that, at the point of
generation, contain mass loadings of any of
the constitnents identified in paragraph (c)(1)
of this section that are equal to or greater
than the corresponding paragraph (c)(1)
levels, as determined on a calendar
basis. These wastes would not be hazardous
if: (i) The nonwastewaters do not contain
annual mass loadings of the constituent
identified in paragraph (c)(2) of this section
at or above the cor ding paragraph
{c)(2) level; and (ii) the nonwastewaters are
disposed in a Subtitle D landfill cell subject
to the design criteria in § 25840 orina
Subtitle C landfill cell subject to either
§264.301 or § 265.301. For the purposes of
this listing, dyes and/or pigments production
is defined in paragraph (b)(1) of this section.
Paragraph (d) of this section describes the
process for demonstrating that a facility’s
nonwastewaters are net K181. This listing
does not apply to wastes that are otherwise
identified as hazardous under §§ 261.21-24
and 261.31-33 at the point of generation.
Also, the listing does not apply to wastes
generated befare any annual mass loading
Limit is met. -

A summary of the proposed listing
determination is presented below. More
detailed discussions are ided in the
preamble to the proposed mule and in
the Background Documents included in
the docket for the sed rule.

In connection with the proposed K181
listing, EPA proposed to amend
Appendix VIl of 40 CFR part 261 fo add
o-anisidine, idine, 2,4~
dimethylaniline, 1,2-phenylenediamine,
and 1,3-phenylenediamine to the list of
hazardous constituents.

. We proposed to establish treatment
standards for K181. We also proposed to
add the following constituents to the
Universal Treatment Standards (UTS)
Table in 268.24 and to the F039
treatrient standards applicable to
hazardous waste landfill leachate: o-
anisidine, p-cresidine, 2,4-
dimethylaniline, toluene-2,4-diamine,

and 1,3-phenylenediamine. The effect of
adding these constituents to the UTS
Table {in addition to the requirements
for treatment of these constituents in
K181 wastes) would be to require all
characteristic hazardous wastes that
contain any of these constituents as
underlying hazardous constituents
above their respective UTS lovels to be
treated for those constituents prior to
land disposal. :

We also proposed to add K181 to the
list of CERCLA hazardous substances.

B. How Was This Proposal Different
From Prior Hazardous Waste Listing
Determinations?

In previous hazardous waste listings
promulgated by EPA, we typically
describe the scope of the listing in terms
of the waste material and the industry
or process generating the waste.
However, we proposed to use a newly
developed “mass loadings-based”
approach for listing dyes and/or
pigment production wastes. In a mass
loadings-based listing, a waste would be
hazardous once a determination is made
that it contains any of the constituents
of concern (CoC) at or above the
specified mass-based levels of concern.

In the proposed rule, we identified
CoCs likely to be present in :
nonwastewaters which may pose a risk
above specified mass loading levels.
Using risk assessment tools developed
to support our hazardous waste
identification program, we assessed the
potential risks associated with the CoCs
in plausible waste management
sceparios. From this analysis, we
develaped “listing loading limits™ for
each of the CoCs. ’

Wa proposed that if you generate any
dyes and/or pigment production
nonwastewaters addressed by the
proposed rule, you would be required
either to determine whether or not your
waste is hazardous or assume that it is
hazardous as generated under the
proposed K181 listing. (Note, we
proposed that if wastes are otherwise
hazardous due to an existing listing in
§§261.31-261.33 or the hazardous
waste characteristics in §§ 261.21~
261.24, the listing under K181 would
not apply.) We proposed a three-step
determination process. The first step
was a categorical determination where
you would determine whether your
waste falls within the categories of
wastes covered by the listing (e.g.,
nonwastewaters generated from the
production of dyes and/or pigments that
fall within the product classes of azo,
triarylmethane, perylene or
anthraquinone) and whether any of the
regulated constituents could be in your
waste. We proposed that if you
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determine under this first step that your
waste meets the categorical description
of K181 and that your waste may
contain any K181 constituent, yon
would then in the second step
determine whether your waste meats the
numerical standards for K181 (e.g.,
compare the mass leadings of the
regulated constifuents in your waste to
the numerical standards). Your waste
would be a listed hazardons waste if it
contains any of the CoCs at a mass
loading equal to or greater than the
annual hazardous mass limit identified
for that constituent {unless the waste is
eligible for a conditional exeraption
under step three). Under the proposed
approach, all waste handlers could
manage as nonhazardous all wastes
generated up to the mass loading limit,
even if the waste subsequently exceeds
one or more annual mass loading limits.
Finally, in the third step, we proposed
that you would be able fo determine
whether your waste is eligible for a
conditional exemption from the K181
listing. We proposed that you would
need to demonstrate that your waste
does not exceed a higher mass loading
limit for one constituent and that it is
being disposed of in a landfill subject to
design standards set out in § 258.40,

§ 264.301, or §265.301.

The 2003 proposal {and today’s final
rule) differs markedly from two prior
proposed listing determinations for the
dyes and/or pigment manufacturing
wastes. On December 22, 1994, we
previously proposed traditional listings
of five specific wastes from these
industrias (59 FR 66072). On July 23,
1999, we subsequently propesed to list
an additional two wastes using a
concentration-based listing approach
{64 FR 40192). The 2003 proposal, and
the final rule promulgated today,
completely supercede the prior 1994
and 1999 proposals. See 68 FR 66171 for
further discussion of the early
background of this listing
determination. .

C. Which Constitnents Did EPA Propose
To Add to Appendix VI of 40 GFR Port
2617

EPA proposed to add five constituents
to the list of hazardous constituents at
40 CFR part 261. These chemicals and
their Chemical Abstract Services [CAS)
numbers are:
o-anisidine (CAS No. 90-04-0),
p-cresidine (CAS No. 120-71--8),
2,4-dimethylaniline (CAS No. 95-68-1),
1,2-phenylenediamine (CAS No. 95-54—

5), and
1,3-phenylenediamine (CAS Na. 108~

45-2). o
We proposed these chemicals as CoCs
for the proposed K181 listing. Based on

our assessment of the available toxicity
data, we believed that these chemicals
met the § 261.11(a) criteria for inclusion
on Appendix VIIL Therefore, we
proposed to add them to Appendix VIII
of 40 CFR part 261.

D. What Was the Proposed Status of
Landfill Leachate From Previcusly
Disposed Wastes?

We proposed to amend the existing
exeinption from the definition of
hazardous waste for landfill leachate
generated from certain previously
disposed hazardons waste (40 CFR
261.4(b}(15)) te include leachate
collected from non-hazardous waste
landfills that previously accepted the
proposed K181 waste. We proposed to
temporarily defer the application of the
proposed new waste code to such
leachate to avoid disruption of ongoing

- leachate management activities.

The Agency proposed the deferral
because information available to EPA at
the time indicated that the wastes
proposed to be listed as hazardous have
been managed previously in non-
hazardous waste landfills. Leachate
derived from the treatment, storage, or
disposal of listed hazardous wastes is
classified as hazardous waste by the
derived-from rule in 40 CFR 261.3(c}{2).
Withont such a deferral, we were
concerned about forcing pretreatment of
leachate even though pretreatment is
neither ired by nor needed under
the Clean Water Act (CWA).

E. What Were the Proposed Treatment
Standards Under RGRA ‘s Land Disposal
Restrictions Standards?

We proposed, where possible, to
apply existing universal treatment
standards (UTS] for the proposed K181
constituents of concern (CoCs). We
proposed to apply the UTS to these
wastes becanse the waste compositions
were found to be similar to other wastes
for which applicable treatment
technologies have been demonstrated.

We found that there is significant
structural similarity among many of the
CoCs, including those for which we had
not previously set technology-specific
standards. We proposed that all CoCs
for these wastes can be treated with
equal effectiveness (i.e., destroyed or
removed so as to be no longer
detectable) by similar methods of
treatment. We proposed combustion as
the most effective BDAT treatment for
nonwastewater forms of these wastes.
For wastewaters derived from K181, we
proposed a treatment train of wet air
oxidation (WETOX) or chemical
oxidation (CHOXD) followed by carbon
adsorption {CARBN], or application of
combustion (CMBST) as BDAT for the

CoCs for which treatment standards had
not previously been developed.

We also assessed the potential of
developing numerical standards for
those constituents with current
technology-based treatment standards
and those CoCs in K181 that lack
current treatment requirements.
Commenters to the july 23, 1999 listing
proposal (64 FR 40192) suggested that
EPA establish mumerical standards,
because they allow any treatment, other
than impermissible dilution, to be used
to comply with the land disposal
restrictions. We found that there was
adequate documentation in existing
SW—-8462 methods 8270, 8315, and
8325 to calculate numerical standards
for the CoCs, with the exception of 1,3-
phenylenediamine; 1,2-
phenylenediamine; and 2,4-
dimethylaniline. For 1,3-
phenylenediamine and 2,4~
dimethylaniline, we proposed to
tramsfer the numerical standards of
similar constituents as the universal
treatment standards.

For 1,2-phenylenediamine, we found
during past method performance
evaluations that it can be difficult to
achieve reliable recovery from aqueous
matrixes and precise measurements.
‘Therefore, for this constituent, we
proposed that wastewaters be treated by
CMBST; or CGHOXD followed by BIODG
or CARBN; or BIODG followed by
CARBN, and all nonwastewaters would
be treated by CMBST. We noted that if
data adeqnate for the development of a
numerical standard were presented in
comments, the Agency might
promulgate a numerical standard as an
alternative, or as the treatment

irement.

We indicated, however, that if these |
numerical standards were shown in
comments not to be achievable or
otherwise appropriate, we would adopt
methods of treatment as the exclusive
treatment standard. Under this
technology only approach, all
nonwastewaters identified as K181
would be treated by CMBST, and all
derived from wastewaters would be
treated by either WETOX or CHOXD,
followed by CARBN or CMBST.

We also proposed to add the
constituents in K181 with numerical
treatment standards to the Universal
Treatment Standards listed at 40 CFR
268.48. As a result, characteristic wastes
that also contain these constituents
would require additional freatment
before disposal, if constituent

3Manual of test methods from EPA/OSW: “Test
Methods for Evaluating Solid Waste, Physical/
Chemical Methods,” SW-845; see http//
www.epa.goviept by ftest{sw846.him.
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concentrations exceed the proposed

levels.

We proposed to amend the GoCs in
F039 as necessary to include the
coostitnents identified in K181 not
already specified in F039. FO39 applies
to landfill leachates generated from
multiple listed wastes in lieu of the
original waste codes. F039 wastes are
subject to numerical treatment
standards equivalent to the universal

" tréafment standards listed at 40 CFR

268.48. Without this change in existing
regulations, ¥039 landfill leachates may
not receive proper treatment for the
¢onstituents of K181.

The proposed treatment standards
reflected the performance of best
demonstrated treatment technologies,
and were not based on the listing levels
of concern derived from the risk
assessment for dyes and/or pigments
wastes, In that risk assessment, our
analysis focused on the plausible
management practices for only the dyes
and pigment industries. As a result, our
madels did not attempt to assess all
possible pathways, because the
plausible management practice
(disposal {n a municipal subtitle D
landfill} provides a certain level of
control over some potential release
pathways. In addition, our assessment
of potential releases modeled
engineered barriers in the form of
various types of liner systems.

As discussed in the propesal, it was
not appropriate to use the mass loading
levels derived from these risk
assessments as levels at which threats to
human health and te the environment
are minimized. Because there remained
significant uncertainties as to what
levels of hazardous constituents in these
wastes would minimize threats to ‘
human heailth and to the environment
posed by these wastes’ land disposal,
we chose to develop treatment
standards for these wastes based on
performance of the Best Demonstrated
Available Technology for these wastes.
HWTC IIf, 886 F. 2d at 361-363
(accepting this approach). For the same
reason, we found that these techoology-
based treatment standards were not
1ore stringent than the risk-based levels
at which we could find that threats to
human health and to the environment
are minimized.

F. What Risk Assessment Approach Was
Used for the Proposed Rule?

For the proposed rule, we conducted
a risk assessment to calculate the
maximum mass loading of individual
constituents that could be present in
dye and pigment waste and remain
below a specified level of risk to both
huinans and the environment.

To establish these listing levels, we:
(1) Selected constituents of potential
concern in waste from dye and/or
pigment production, {2) evaluated
plansible waste management scenarios,
{3) calculated exposure concentrations
by modeling the release and transport of
the constituents from the waste
management unit to the point of
exposure, and (4) calculated waste

. constituent loadings that are likely to
pose an unacceptable risk. In addition,

we conducted a screening level
ecological risk assessment fo ensyre that
the mass loading limits were protective
of the environment.

The risk analysis for the dyes and/far
pigment production wastes estimated
the mass loading of individual
constituents that can be present in each
waste without exceading a specified
level of protection to human health and
the environment. The risk assessment
evaluated waste nanagement scenarios
that may occur pationwide. We selected
a national analysis that captures
variability in meteorological and
hydrogeological conditions for this
listing determination because facilities
that manage these wastes are found in
many areds of the country.

For this listing determination, we
defined the target level of protection for
human health to be an incremental
lifetime cancer risk of no greater than
one in 100,000 (10-5) for carcinogenic
chemicals and a hazard quotient (HQ) of
1.0 for non-carcinogenic chemicals. The
hazard guotient is the ratio of an
individual’s daily dose of a constituent
to the reference dose for that
counstituent, where the reference dose is
an estimate of the daily dose that is
likely to be without appreciable risk of
harmful effects over a lifetime.

To determine the allowable mass
loadings for CoCs, we used a
probabilistic analysis to calculate the
exposure to nearby residents from
dispasal of those constituents in the

of waste management units that
could be used by the dyes and pigments
industries. We then established the
allowable mass loading level such that
the exposure to each constituent wonld
not exceed the target level of protection
for 90 percent of the nearby residents
including both adults and children.
Thus, the allowable mass loadings met
a target cancer risk level of 10-5 or
hazard quotient of one for 90 percent of
the tor scenarios we evaluated.

In this probabilistic analysis, we

. varied sensitive parameters for the

distributions of data that were available.
The parameters varied for this analysis
include waste management unit size,
parameters related to the location of the
waste management unit such as climate

and hydrogeologic data, location of the
receptors relative to the waste
management units, and exposure factors
such as intake rates and residence times.

The preamble to the proposed rule
{see 68 FR 66181, November 25, 2003}
and the Risk Assessment Technical
Background Document for the Dye and
Pigment Industries Listing
Determination (hereafter known as the
Risk Assessment Background
Document) provide more detail on this
tisk assessment.

IV. What Is the Rationale for Today’s
Final Rule?
A. Final Listing Determination

We are promulgating today a final
listing for nonwastewaters generated
from the production of dyes and/or
pigments. As explained below, we are
revising the listing language slightly
from the proposal in response to
comments. The final listing description
follows:

K181: Nonwastewaters fromt the
production of dyes and/or pigments
(including nonwastewaters commingled at
the point of generation with nonwastewaters
from other processes) that, at the point of
generation, contain mass Joadings of any of
the constituents identified in paragraph (¢} of
this section that are equal to or than
the corresponding paragraph (c) levels, as
determined on a calendar year basis. These
wastes will not be hazardous if the
nonwastewaters are: (i) Disposed in a Subtitle
D landfilt unit subject to the design criteria

.in § 258.40, (ii) disposed in a Subtitle C

landfill nnit subject to either § 264.301 or
§265.301, (iii) disposed in other Subtitle D
landfill units that meet the design criteria in
§258.40, § 264.301, ar § 265.201, or (iv)
treated in a combustion unit that is permitted
under Subtitle G, or an onsite combustion
unit that is permitted undér the Clean Air
Act. For the purposes of this Jisting, dyes
and/or pigments production is defined in
paragraph (b){(1) of this section. Paragraph (d)
of this section describes the process for
demonstrating that a facility’s
nonwastewaters are not K181. This listing
does not apply to wastes that are otherwise
identified as hazardous under §§261.21-24
and 261.31-33 at the point of generation.
Also, the listing does not apply to wastes
generated before any annual mass loading
limait is met.

EPA is listing nonwastewaters from
the production of dyes and/or pigments
as hazardous because this wastestream
meets the criteria set out at 40 CFR
261.11(a}(3) for listing a waste as
hazardous. As described in the proposal
(68 FR 66179), the criteria provided in
40 CFR 261.11(a)(3) include eleven
factors for determining “‘substantial
present or potential hazard to human
health or the environment.” Most of
these factors were incorporated into
EPA’s risk assessment, as discussed
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further below. The risk analyses
conducted in support of our proposed
listing determination are presented in
detail in the Risk Assessment
Backgraund Dacument, which is in the
docket for today’s mle.

We considered the toxicity of the
chemicals potentially present in these
wastes (§ 261.11{a}(3)(i)). We found that
the CoCs are toxic chemicals with
established health-based benchmarks for
cancer and noncancer endpoints.* We
considered constituent ¢oncentrations
(§ 261.11(a)(3)(ii}) and the guantities of
waste generated (§ 261.11(a) (3}){viif)} in
establishing mass loading limits for
specific CoCs. Thus, the listing
description for K181 includes mass
loading limits for specific GoCs that
present risk to consumers of
groundwater. In setting the mass loading
limits, we used fate and transport
models to determine the potential for
migration, persistence, and degradation
of the hazardous constituents and any
degradation produets (§§ 261(a)(3)(iii),
261.11{a)(3)(iv}), and 261.11(a)(3){v]}.5
Bioaccumulation of the constituents
{§ 261.11(a){(3)(vi)} is not relevant to the
key exposnre pathway EPA assessed
{consumption of groundwater).

As discussed in the proposal (68 FR
66178}, we considered two other factors,
plausible mismanagement and other
regulatory actions ((§§ 261.11(a)(3)(vii)
and 261.11(a)(3){x)) in establishing the
waste manadgement scenario(s) modeled
in the risk assessnent. We considered
mass loading limits based on two
plausible waste management scenarios,
clay-lined and composite-lined
landfills. We are promulgating a final
listing with mass loading limits for
wastes in a clay-lined landfill, and a
conditionsal exemption for wastes
managed in landfills that are subject to
{or otherwise meet) the liner design
requirements specified in the listing
description for municipal landfills
{§ 258.40) or hazardous waste landfills
(§ 264.301 or § 265.301). We are also
adding an exemption for wastes treated
in certain permitted combustion units.
Thus, if generators of wastes potentially
subject to the K181 listing use landfills
meeting these design standards, or treat
the waste in the specified combustion
units, then the loading limits set forth
in K181 would not apply and the waste
would not be hazardous,

We also cansidered one factar beyond
the risk assessment, that is, whether
damage cases indicate impacts on
human health or the environment from

4Risk Assessment Background Document,
Section7.

SRisk Assessment Background Document,
Sections 4 and 5.

improper management of the wastes of
concern (§ 261.11(a)(3)(ix]}).s We
concluded that the wastes in the damage
cases may include wastes not in the
scope of today’s rule, and that the cases
reflect management scenarios that are
not currently common or plansible (see
68 FR 66189). Thus, while the damage
cases indicated that some dyes and/or
pigment production wastes may
sometimes pose risks, EPA relied on its
guantitative risk assessment in
formulating today’s final rule.

Significant comments submitted on
this proposal and the supporting
analyses are summarized below. The
Response fo Comment Background
Document provides all of the comments
and our respanses to them.

1. Toluene-2,4-diamine

Toluene-2,4-diamine was one of the
eight constituents of concern (CoC) for
which EPA proposed a § 261.31{c){1)
mass loading limits. We also proposed
a higher mass loading limit for toluene-
2,4-diamine under § (c)(2) that wonld
have identified a mass loading limit
above which wastes would no longer be
eligible for a contingent management
exemption and would have been a
hazardous waste. Toluene-2,4-diamine
was the only CoC for which we
propased a § 261.32(c)(2) level.

Commenters argued that it is
inappropriate to use toluene-2,4-
diamine as a CoC because it is “not
typically or frequently used in dyes
production” (Bcological and
Toxicological Association of Dyes and
Organic Pigments Manufacturers or
ETAD) and is “not used in any color
pigment facility for the production of
color pigments”™ (Color Pigments
Manufacturing Association or CPMA).
In the proposal, we described data
collected from the Toxic Release
Inventory (TR1), the Colour Index (CIJ,
and two facilities’ websites that
potentially link use of toluene-2,4-
diamine to facilities known to
manufacture dyes and/or pigments. The
commenters have addressed these
potential links. Based on these
arguments, we believe the commenters
have successfully demonstrated that
toluene-2,4-diamine is rarely nsed. Only
one dya manufacturer reported using
this constituent, and this use does not
generate any waste containing this CoG;
it is not used at all by any pigment
manufacturers. {See Response to
Comments B nd Document for
more detailed discussion regarding the
use, or lack of nse of toluene-2,4-

6 The final facter allows EPA to consider other
factors s appropriate (§261.11(2){3){xi}), however
we did not consider snch factors.

diamine.} As a result, we do not believe
it is appropriate to include toluene-2.4-
diamine as a basis for listing K181 in
today’s final rule. Accordingly, we have
removed this constituent from the
proposed §261.31(c}(1) standards, and
have deleted entirely the proposed

§ 261.32{(c)(2) standard in this action.

2. Use of Clay-Lined and Composite-
Lined Landfills

We proposed to list nonwastewaters
from dye and/or pigment manufacturing
that met or exceeded mass loading
limits for eight constituents of concern.
These “baseline” loading limits were
based on our risk assessment of
management of the waste in a clay-lined
landfill. We also proposed to
conditionally exempt wastes managed
in landfills subject to liner regulations
for municipal or hazardous waste
landfills, if the mass of one constituent
of concern (toluene-2,4-diamine} was
below a specified mass loading limit.
‘The basis for this conditional exemption
wasg a risk assessment of wastes
managed in a compasite-lined landfll.

A number of dye and pigment
manufacturers submitted comments
stating that they da not use unlined or
clay-lined landfills, and most indicated
that their waste is managed in landfills
that have *“synthetic liners.” The trade
association for the dye manufacturers
(ETAD) surveyed their members and
stated that there is “no use of
unregulated clay-lined landfills ox
unlined landfills” and that “all known
landfills currently in use are subtitle C
or subtitle D landfills that incorporate a
synthetic liner into their liner system.”
The association further noted that the
design standards for mumicipal solid
waste landfills promulgated in 1991 call
for use of a composite liner {§ 258.40).
The association also resubmitted a
survey it originally submitted in 1899 in
commnients on the prior July 23, 1989

pasal, claiming that this showed all
identified liner systems included a
synthetic liner. The trade association for
pigment manufacturers (CPMA) also
surveyed their members and stated that
their mernbers do not use unlined or
clay-lined landfills, but rather use
“synthetic lined industrial landfills”
and “synthetic lined municipal
landfills” for their nonwastewaters.
Based on this information, commenters
argued that the risk assessment EPA
used to establish mass loading limits for
K181 should have been based on
composite-lined landfills with a
synthetic liner.

We continue to believe that the clay-
lined landfill is an appropriate scenario
for the baseline mass loading limits for
K181 for several reasons. First, as noted
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in the proposal, our data show that the
industries use municipal solid waste
{(MSW]} landfills, and the liner
requirements in § 258.40 are not
applicable to existing units in operation
since before October 9, 1993, or certain
exempf units (§ 258.1(fj(1)). Thus, our
data indicate that dispasal of dye and
pigment wastes into older clay-lined
MSW landfills in operation is a

. plausible management scenario (see
proposal at 68 FR 66191). In-addition,
the information provided by the
commenters is insufficient to rebut this
finding for these industries. In fact, the
information provided by the
commenters shows that industrial
landfills are in use by some pigment
mamifacturers. There are no Federal
liner requirements that are in place for
such units. While many states have
regulations for these type of industrial
landfills, the requirements for liners
appear variable and do not necessarily
provide the same level of protection as
the standards for municipal solid waste
landfills in § 258.40. Finally, while
commenters claimed that the landfills
currently in use by respondents to their
surveys have “synthetic” liners, they
did not confirm that all Jandfills in use
had composite liners that met the
standards set out in § 258.40.

The specific landfill information
resubmitted by ETAD was for seventeen
landfills relevant ta dye manufacturers
only, and thus not representative of the
landfills that could be used throughout
the dye and pigment industries. (EPA
estimated that there were about 2,300
MSW landfills in operation in 2000.)
Furthermore, ETAD originally
submitted this information in response
to the proposed listing decision in 1999
for only three wastestreams generated
by the dye and pigment industries; as
such, ETAD did not clarify if other
landfills may have been in use for other
wastestreams. Finally, the limited
information provided in this submission
shows that the type of liner system was
not specified for some landfills, and
thus, it is not clear if the liner systems
are composite liners that would meet
the § 258.40 requirements.

Wo proposed mass loading limits
based on two specific types of lined and
fills, clay-lined and composite-lined
landfills. We are promulgating a final
listing with a conditional exemption for
wastes managed in landfill nnits that
meet the liner design requirements
specified in the listing description
(§ 258.40, 264.301 or 265.301).7 Unlike

7 Nots that in the final rule ws have replaced the
term “landfill cell” with “landfill unit.” We made
this change so that the ferminalogy tised in this rule
is 1nore consistent with the use of the term “omit™

the proposal, the final rule no longer
sets a mass loading limit for toluene-2.4-
diamine, and thus there are no testing
requirements associated with this
exemption. If generators of wastes
potentially subject to the K181 listing
use composite-lined municipal or
subtitle C landfills, then the mass
loading limits set forth in K181 would
not apply and the waste would nat be
hazardous. {The final listing also
includes an exeraption for combustion,
as discussed in the following section).
Therefore, given the nncertainties in the
types of liner systems that may be in
place in landfills used by dye and
pigment manufacturers, and based on
the information available that indicates
this is a plausible management scenario,
we believe that it is appropriate to base
the mass-loading limits on a clay-lined
landfill.

3. Status of Wastes That Are Combusted

While we propused a conditional
exemption for wastes mansged in vnits
meeting the liner design criteria for
municipal or hazardous waste landfills,
we proposed that wastes that met or
exceeded the baseline listing levels
would be hazardous if treated by
combustion. However, we solicited
comment in the preamble on the option
to exempt wastes going to combustion,
provided the units are permitted under
subtitle C or have other relevant permits
under the Clean Air Act {CAA).

The comments generally supported
the option of exempting wastes destined
for combustion. Commenters stated that
EPA should exempt wastes being
combusted or include combustion in the
contingent management practices
qualifying for an exemption from the
listing. Surveys submitted by the trade
associations (ETAD and CPMA)
confirmed that some facilities treated
nonwastewaters by combustion, and
other comments by specific companies
stated they want to have the option of
incineration in the future. Commenters
pointed out that the propesed approach
would mean that wastes that met or
exceeded the baseline listing levels and
are incinerated wonld be hazardous,
while the same waste would be
nonhazardons if it is managed ina
landfill meeting appropriate criteria.
Commenters, contended that this would
encourage facilities to shift from
combustion to disposal in landfills,
even for wastes with high organic
content. Commenters suggested that
wastes going to “permitted” combustion
units should be exempt, because
permitting autharities consider input

in the RCRA regulations for landfills {Part 258 and
in §§ 264.301 and 265.301).

fuels for commercial boilers and
combustion units.

Commenters stated that regulating
incineration in the absence of a risk
assessment or data is not warranted, and
that combustion provides at least as
much protection for the environment as
a synthetic-lined landfill. Comnienters
cited the preamble discussion in the
proposal, which stated that previous
analyses for other wastes defermined
that potential risks from the release of
constituents throngh incineration would
be several orders of magnitude below
potential air risks from releases from
tanks or impoundments. Commenters
also noted that EPA had concluded that
combustion was effective and protective
in setting BDAT standards for K181.
One commenter submitted a risk
assessment for combustion of their
waste, which was previously submitted
in their comments on the 1994 proposal,
and indicated that the risks are below
levels of concern,

After reviewing the comments and the
available information, we have decided
to exempt wastes treated in certain
combustion units from the K181 listing.
As we noted in the proposed mle, we
expect risks from combustion of the key
constitnents of concern to be relatively
lIow, based on the relatively low air risks
exhibited by these constitnents from
treatment in tanks and surface
impoundments. Analyses in previous
listing determinations have shown that
air risks arising from releases of
constituents not destroyed in
combustion are much lower than risks
from releases of constituents from tanks
and surface impoundments (68 FR
66196). Thus, while we did not modal
the ific dye and pigment wastes at
issuipi‘:xmﬂﬂs :r?l‘l)e, we believe that risks
from combustion would be relatively
low.

As commenters pointed out, by
exempting wastes going to cerfain
landfills, but not wastes treated by
combustion, we would effectively be
ehcouraging landfill disposal over
combustion. The exemption for landfill
disposal may therefofe canse some
facilities with organic waste having
significant fuel (BTU) value to change
from combustion (either offsite or
onsite) to disposal in Jandfills, to take
advantage of the landfill exemption.
Exempting wastes treated in appropriate
combustion units would avoid this
unintended ontcome of the listing.

As noted in the proposal, we found
ten facilities reporting in the TRI that
they send wastes off site for combustion
{e.g., incineration, energy recovery). All
of the treatment facilities are RCRA
Subtitle C facilities. Becanse thisis a
management practice we believe is
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especially appropriate for waste with
high organic content, we have decided
to include an exemption for wastes
freated in Subtitle C combustion units.
Ta the extent that these wastes are
already managed as hazardous because
they exhibit a hazardous waste
characteristic or meet another hazardous
waste listing description, today’s final
rule will have no impact on them,
~ because the K181 listing does not apply
fo wastes that are hazardous for other
reasons (see the listing description).

We are more concerned about the
combustion of dye and pigment wastes
in units that are not subject to Subtitle
C regulations. We know of anly two
facilities that use onsite thermal
treatment of dye or pigment production
wastes. One of these facilities indicated
that it does not produce any in-scope
wastes containing any of the CoCs. The
other facility generates a still bottom
that may exceed the mass loading limit
for aniline. This facility resubmitted a
risk assessment previously included in
comments on the 1994 proposal in an
attempt to show no significant risk for
its onsite boiler. The risk assessment,
while specific to this one combustion
umit, provides information on the unit
that indicates that it has relatively high
destruction and removal efficiency
(>99% in this case for the CoC known
to be present, aniline). This particular
unit is also permitted by the state under
the CAA, and the permit contains
specific limitations on the release of the
key CoC (40 kg/year).8 Therefore, in this
specific case, the state regulatory
authority has evaluated and controlled
the releases of this CoC through this
permit. We find the comments
submitted by the company compelling,
given that the waste has high organic
content (98.7%) and a high fuel value.
Therefore, we have also decided to
include an exemption for onsite
combustion units {units that are located
at the site of generation) that are
permitted under the CAA. We are
limiting the exemption to onsite
combustion units because: (1) Currently
we have no information that offsite
comhbustion is eccurring in non-subtitle
C units, and (2} we lack information on
whether any permits for non-subtitle C
offsite units wonld necessarily address
all potential CoCs. Offsite combustion
units are likely to accept a wide variety
of other wastes, and seem less likely to
address the specific constituents of
concern for dye and pigment production
wastes. We have less information on the
various kinds of existing or potential
permits relevant to offsite combustion

® See the air permit for BASF in the dockst for
this rule.

units that may be used for dye and
pigment wastes. Permits for offsite units
under the CAA would not necessarily
consider the CoCs for the dye and
pigment wastes {(e.g., of the seven CoCs,
only aniline and o-anisidine are
Hazardons Air Pollutants under the
CAA), whereas permits for onsite unifs
are likely to be more specific for the dye
and pigment industries.

4. Scope of Listing Definition

Cominenters identified several issues
related to the scope of the proposed
listing, as summarized below, and
discussed in more detail in the
Response to Comments Background
Document.

a. Perylenes and Anthraquinones. One
trade association commented that EPA
erred in including perylenes in the
Foposed listing becanse Paragraph

.h.6i) of the ED consent decree (as
amended in December 2002} states that
“EPA shall promulgate final listing
determinations for azo/benzidine,
anthraquinone, and triarylmethane dye
and pigment production wastes.” The
commenter argued that perylenes are
1ot a snbclass of the anthragninone
category, and that none of the eight
CoCs are used as raw materials in the
manufacture of perylene color pigments.

We note, as discussed previously in
the proposal, that the ED consent decres
funder which today’s listing
determination is mandated) further
specifies that “The anthraquinone
listing determination shall include the
following anthraquinone dye and
pigment classes: anthraquinone and
perylene” (68 FR 66173). Therefore, we
must make listing determinations that
cover any corresponding wastes,
regardless of whether or not perylenes
are properly classified as
anthraquinones. Furthermore, as
discussed in the proposal and in the
Response to Comments Background
Document, we are not differentiating
between dye manufacture and pigment
manufacture. While the pigments
industry may not use the K181 CoCs for
manufacturing perylene pigments as
contended by the commenter, it is
possible that the dyes industry may still
use some of them for perylene dyes.
Note that ETAD and its member dye
manufacturers did not provide
comments in this respect. Finally, we
note that the consent decree does not
limit EPA’s authority to list wastes, but
merely identifies those wastes for which
EPA must make a listing determination.

Another commenter argued that none
of the eight CoCs are used to produce

! uinone dyes or pigments and,
therefore, EPA shonld remave
anthraquinone dyes and pigments from

the proposed rule. The commenter
further pointed out that in the 1994
proposal (59 FR 66072}, EPA proposed
a no-list decision for wastewater from
the production of anthraquinone dyes
and pigments, and in the 1999 proposal
{64 FR 40192), EPA proposed a no-list
decision for wastewater treatment
sludge from the production of
anthraquinone dyes and pigments. As
discussed in the proposal, EPA
ideutified the constituents by
developing a list of chemicals that could
reasonably be expected to be assaciated
with wastes from the production of
various classes of dyes and pigments,
including anthraquinone dyes and
pigments. See 68 FR at 6618066182,
and “Background Document:
Development of Constituents of Concern
for Dyes and Pigments Listing
Determination” in the docket. This
commenter did not provide any
docnmentation to support its argument
that none of the eight CoCs are used to
produce anthraquinone dyes or
pigments, or otherwise specifically
address the information and findings
presented in the proposal. In addition,
none of the other companies or trade
associations made similer claims.
Finally, we note that, as discussed in
the 2003 propasal (68 FR 66171-2), our
2003 proposed rule completely
supercedes the 1994 and 1999
proposals. In any case, unlike the 1999
concentration-based listing in which we
evaluated specific waste types from the
production of individual dyes/pigments
classes,? the 2003 proposal grouped all
of the wastes that are identified in the
ED consent decres into wastewaters and
nonwastewaters.

Moreover, some of the listing
constituents might be present in the
dyes and/or pigments production
nonwastewaters as a result of reaction
byproducts, impurities in raw materials,
or as a result of degradation of raw
materials or praducts, Therefore, we
beliave it is appropriate to retain both
perylene and anthraquinone production
within the scope of this final K181
listing. If, however, as the commenter
suggests, the CoCs are not present in the
generators’ wastes, then the wastes
would not be considered the K181 listed
waste. o .

b. Post-Production. Two commenters
stated that the proposed rule does not
adequately define “production” of dyes
and/or pigments, and that some wastes
coverec; by the ED consent decree could

*Spent filter aids, triarylmethans sludges and
anthraguinene shudges were deferred from the 1994
proposed Hsting decisions for 11 of the wastes
covered in the ED consent decree (59 FR 66072,
December 22, 1994). EPA did not take final action

on either of the 1994 and 1999 proposals.
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be generated from certain fypes of “post-
production” activities. They contended
that the listing should not apply to
“post-production” activities, in
reference to 68 FR 66173 in which the
Agency stated that the proposed rule
does not apply to the end-users of dyes
and/or pigments and similarly dees not
apply to post-production formulation
and packaging. One commenter

]anguage that defines the scope of the
proposed listing.

In response to the commenters’
request for clarification, we are adding
the following language to the final rule
at the end of the Listing Specific
Definitions in § 261.32(b){1): *“Wastes
that are not generated at a dyes and/or
pigments manufacturing site, snch as
wastes from the off-site use,
formulation, and packaging of dyes and/
or pigments, are not included in the
K181 listing.” Thus, we are specifically
including this in the regulatory language
to clarify that we are not including in
K181 those wastes that are not generated
at a dyes and/or pigments
manufacturing site. However, wastes
resulting from the blending,
formulation, preparation, processing
{grinding, dispersing, drying, finishing,
filtering, purification, product
standardization, etc.}, dust collection,
packaging and any other operations
related to in-scope dyes and/or
pigments that occur on site at the
covered dyes and/or pigments
manufacturers are potentially within the
scope of today’s final listing, if they
meet the relevant criteria. Note that, as
required under the ED consent decree,
we addressed a variety of dyes and/or
pigment waste streams in this listing
determination. The ED consent decree
states that “Listing determinations
under paragraph 1({h) of this Decree
shall include the following wastes,
where EPA finds such wastes are
generated: spent catalysts, reactor still
overhead, vacuum system condensate,
process waters, spent adsorbent,
equipment cleaning shndge, product
mother liqguor, product standardization
filter cake, dust collector fines, recovery
still bottoms, treated wastewater
effluent, and wastewater treatment
shudge.” Some of the wastes identified
in the ED consent decree {such as
product standardization filter cake and
dust collector fines) can be generated
from various “post-production”
activities at the dyes and/or pigments
facilities.

c. Commingling. We described in the
proposal {68 FR 66195} that the scope of
the listing covers commingled wastes
with mass coptributions from other

processes (i.e., that other process wastes
commingled with in-scope process
wastes would be covered by the
proposed K181 listing). We requested
comment, however, on an alternative
approach which would allow facilities
to count only those mass loadings
associated with azo/triaryImethane/
perylene/anthraquinone dyes and/for
pigments manufacture when assessing
whether their wastes meet or exceed the
K181 listing levels. One commenter, a
trade association, favored this
alternative approach. This commenter
reasoned that not allowing facilities to
count only those mass loadings
associated with covered production will
result in “an artificial incentive to
inefficiently segregate wastes,
potentially increasing risks associated
with their management.” However, this
commenter did not elaborate or provide
any specifics.

We have carefully considered the
commenter’s argnment, but we have
decided to retain the proposed
approach. The dye and pigment
industries use batch processes and
mumerous raw materials to produce a
wide variety of products, thereby
generating various nonwastewaters.’®
Therefore, we believe it would not only
be more difficult for the facilities to
implement the proposed alternative
approach (i.e., tracking and keeping
adequate documentation of all the mass
contributions prior to commingling], but
it would also be very difficult for the
regulating anthorities to make their own
determinations for oversight and
enforcement purposes. For this reason
and the reasons stated at 68 FR 66195,
we have decided to take the more
straightforward approach of structuring
the mass-based K181 listing as
proposed, and not to adopt the
alternative approach. Therefore, the
K181 listing covers mass contributions
from other processes when in-scope and
out-of-scope waste sources are
commxingled, and the entire commingled
volume is included in the waste
quantity and mass loading calculations.
On the other hand, if the in-scope waste
sources contain none of the K181 listing
constituents, the commingled volume is
not subject to the K181 listing even

its mass loadings may meet or
exceed the K181 listing levels.

As discussed in the proposal, a
facility might choose to segregate K181
sources from non-K181 sources, so that
nonwastewaters from noncovered

19ETAD also indicated in its comment that “Dyes
production involves batch processes, numerous
distinct and highly varisble waste strearas
* * *" and that “The production mix and scale is
entirely subject to somewhat anpredictable
customer demand.”

processes would not be subject to the
K181 listing. One trade association felt
that the general concept of segregating
waste which has no in-scope K181
contribution is reasonable.*

Ta help clarify these concepts, we
present below several examples of how
wastes might be conmmingled. (See also
the examples previously presented in
the proposal at.68 FR 66205-66207.}

Example 1:In-scope wastes without CeCs,
commingled with out-of-scope wastes.

Facility A produces numerous chemical

roducts including a small amount of azo

es. This facility uses none of the K181
CoCs in the manufacture of azo dyes, and it
finds no CoCs in the dye manunfacturing
process wastewaters based on recent
analytical results. Thus, according to the
procedure in § 261.32(d){1), the facility
determines that any resulting treatment
sludge is not X'181. The in-scope azo dye
process wastewaters are commingled and co-
treated with a much larger volume of
nonhazardous wastewaters generated from
the production of various out-of-scope
chemicals in a centralized wastewater
treatment plant {CWTP) prior to discharge to
a publicly owned ireatment works (POTW).
The facility uses aniline in some of the other
out-af-scope chemical production processes.
The facility determines that the resultant
wastewater treatment sludges, though found
to contain aniline above the listing level, are
not subject to K181 because the azo dye
process wastewaters treated in the plant do
not contain any of the CoCs. The facility also
determines that other nonwastewaters
{including filtration sludges, spent filter aids,
and other process solids) generated from dye
manufacturing also do not contain any CoCs,
hased on its knowledge of the feed raw
materials (including major and minor
ingredients, and impurities) and the
mamafacturing processes {reaction, chemical
degradation, waste generation, efc.). The
facility documents its findings, and
appropriately manages all the CWTP sludges
and dye process nonwastewaters (also
determined to be not characteristically
hazardous and not meeting any other listing
descriptions) as nonhazardous.

Example 2: In-scope wastes with traces of
CoCs, co—mna@d with out-of-scope wasies.

Facility B is an arganic pigment
manufacturer operating a number of in-scope
and out-of-scope production process lines.
The facility generates a total of 450 metric
tons per year (MT/yr) of nonwastewaters,
consisting of 350 MT/yr of sludge from the
facility’s onsite wastewater treatment system
and as much as 100 MT/yr of production
waste solids generated from all onsite
processes combined. Historically, all the
nonwastewaters were stored in dampsters
and periodically shipped off site for disposal
in a Subtitle D landfill. Following the
promulgation of the K181 listing, the facility
carefully examines the matarial safety data

11 Facilities might also choose to treat the K181
listing levels as valuable pellution prevention goals
and engage in process modifications designed to
reduce mass loadings (irrespective of their source)
below the K181 loading limits.
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shests and finds traces of p-cresidine in some
of the raw materials used. Based on the
material purity information, the facility nses
its knowledge and, based on mass balance
{see § 261.32(d)(2) for generated quantities
less than 1,000 MT/yr), determines thata
oaximom of 30 kg/yr of p-cresidine could be
released to and contained in the combined
volume of nonwastewaters generated for the
year. Since the annual mass loading of p-
cresidine is less than the K181 listing level
of 660 kg/yr, the facility concludes that its in-
nonwastewaters are not a K181 waste.
The facility thus documents its findings, and
appropriately continues to ship the
conmmingled wastes to a subtitle D landfill.
Example 3: Segregation of wastes destined
for disposal in 2 municipal landfill; total in-
scope waste quantities over 1,000 MT/yr.

Facility C uses some of the CoCs in its
production of various organic dyes and
pigments covered by the K181 listing,. It
commingles and co-treats all the
manufacturing process wastewaters on site,
generating 1,200 MT/yr of wastewater
treatment sludge. In addition, it generates 50
MT/yr of process wastes with high organic
content (still bottoms). Therefore, this
facility’s man and treatment
processes yield a total of 1,250 MT/yr of in-
scope nopwastewaters. Given that the K131
listing allows nonwastewaters to be disposed
in a municipal landfill subject to the § 258.40
design criteria regardless of constituent levels
in the wastes, the facility decides to send all
the wastewater treatment sludges to a
municipal landfill subject to §258.40. The
still bottoms, however, wonld not be
managed in the same manner due to their
high ligquid content.

The still bottoms do not exhibit any of the
hazardous waste characteristics nor meet any
other listing descriptions. Because the total
annual waste guantity of dyes/pigments
nonwastewaters generated by all the
processes would exceed 1,000 MT/yr, the
facility considers the options of either: (1)
Complying with the annnal testing
requirements of § 261.32(d}{3) and, if the
CoCs are below the mass-loading levels,
sending the still bottom waste offsite for
combustion in a nonhazardous combustion
unit, or (2) sending the waste offsite toa
subtitle C combustion vmit. The facility

that the still bottom waste will
exceed the mass loading limits for several
constituents. Rather than going to the
expense of confirming this through testing
representative samples of the waste, the
facility decides to send the waste off site for
treatment at a subtitle G combustion facility.
Thus, this waste is also exe.mptﬁ-om the
K181 listing because it is treated ina
combustion unit permitted under Subtitle C.

5. Waste Quantities

As described in the proposal at 68 FR
6617666177, we estimated facility by
facility nonwastewater quantities {for 37
active organic dyes and/or pigment
production facilities known fo the
Agency at the time) by using
engineering estimates of wastewater
treatment slodge generation rates and,
wherever possible, facility-specific

information provided in portions of
RCRA Section 3007 surveys and public
comments that were not claimed as
confidential business information (CBI).
We then nsed the average of the
estimated annual waste quantities
{1,894 MT/yr) and a high-end waste
constituent concentration of 5,000 parts
per million {ppm) to calculate a mass
loading cutoff of 10,000 kilograms per
year (kg/yr); that is, we assumed it
would be highly mnnlikely to find the
CoC ahovas this level in typical dyes
and/or pigment production
nonwastewaters {see discussion at 68 FR
66186).32 In addition, we used the
estimated waste quantities for cost and
economic analyses of the potential
impacts of the proposed listing, and for
waste treatment and management
capacity analyses. Below we address the
public comments on our use of the
estimated waste quantities for
establishiug the proposed mass leading
levels. Camments on our use of the
estimated waste quantities for economic
iropacts and waste management
capacity analyses are addressed
separately in section VIII and section
IV.E, respectively.

Two trade associations and several
dyes/pigments manufacturers submitted
comments on the Agency’s estimates of
waste quanﬁtms generated by the
organic dyes aud pigments industries.
They argued that our waste quantity
estimates were overstated, and thus our
estimates of possible amounts of CoCs
present in the wastes were too high.

Subsequent to the November 25, 2003
proposal, ETAD conducted a
confidential survey of 15 organic dye
production facilities, and submitted as
part of their comments masked waste
quantity data from the survey.13 Based
on its survey results, ETAD contended
that the proposed rule greatly
exaggerates the guantity of proposed
K181 wastes generated at dyes
production facilities and therefore, the
proposed mass loading cirtoff of 10,000
kg/yr should be revised. ETAD also
indicated in its survey summary that
two dye production facilities use none
of the proposed K181 listing
constituents in dyes production.
Furthermore, ETAD confirmed that two

32That is, a constituent of concern was
eliminated if the calenlated allowable loading from
risk modeling exceeds 10,000 kg/yr.

33The survey waste quantity results initially
included in ETAD's February 23, 2004 comments
and attachments are anmual quantities of
nonwastewaters relating to the manufactoring of in-
scope dyes (Le., specifically covered by the
})mposedmle) In response to our inquiry, ETAD
ater submitted an amended snmmary of waste
quantities that include the other wastestreams
commingled with the in-scope wastes.

dye manufacturers ceased operation

during the past year.

CPMA sxmﬂar]y conducted a
confidential survey of 21 organic
pigment mamufactarers following the
proposal, and provided masked waste
quantity summary data for both total
and in-scope nonwastewaters as part of
their comments. CPMA commented
that, based on its survey, EPA’s
estimates of nonwastewater quantities
overestimate the amount of
nanwastewater generated by the
pigments industry by at least 400
percent, and that the actual amount of
nonwastewaters generated by the dyes
and pigments production industries is
much less than one-half the amount
estimated by the Agency.

Six organic dyes and/or pigments
manufacturers also presented their
waste quantities and disputed the
Agency’s estimates for their facilities.
Several other pigment manufacturers
mirrored CPMA's comment that the
Agency overestimated the waste
quantities generated by the industries by
at least 400 percent, although they did
not specifically provide their own waste
quantities, Several manufacturers
informed us that their in-scope
manufacturing processes do not
contribute any of the proposed K181
constituents to their wastes.

We reviewed the waste quantity
information and data provided by the
commenters, but found some data
discrepancies and deficiencies that limit
use of the data. Our findings are
summarized below:

—Two dye manufacturers have closed.

—The organic pigment mannfacturing
operation of one dye and pigment
pmducuon facility was recently sold
to a pigments manufacturer.

~—Two facilities use none of the
% posed K181 listing constituents.

hree facilities do not generate any
nonwastewater.

—CPMA'’s survey encompassed wastes
generated in 2002, while ETAD did
not specify the time period covered by
its survey. As such, these two sets of
survey quantity data may not be fully
compatible.

—Three facilities making both dyes and
pigments products responded to both
ETAD and CPMA surveys. However,
for the reported waste quantities
possibly associated with these
facilities, there appears to be some
discrepancies between ETAD’s and
CPMA’s masked annual quantity data.

~—Three known Food, Drug and

Cosmetic (FD&C]) colorant prodnction

facilities were not covered by either

the ETAD or CPMA survey.

We removed from the database the
two facilities using none of the
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proposed K181 listing constituents, as
well as the three facilities generating
zero waste quantities, because they
would not be impacted by the proposed
rule. Next, we made assumptions in
trying to match the masked data points
for the three facilities that responded to
both the ETAD and CPMA surveys in
order to account for the overlap, nsing
publicly available data and our best
judgement. To revise our previous
estimates of facility-specific waste
quantities, we adopted the specifie
waste quantity data provided by the
commenting dyes/pigments
inanunfacturers, made assumptions based
on certain comments, and applied the
estimated annual revenues to match the
masked waste quantities with facilities.
Finally, we added the three facilities not
covered by either the CPMA or ETAD
survey, using waste quantities we
estimated for these facilities. The
consolidated data points created a set of
annual waste gquantities with high
uncertainties for the potentially
impacted dyes/pigment facilities.

In any case, we have analyzed the
commenters’ data and concluded that
the average estimated waste quantity we
used for the proposed rule (i.e., 1,894
MT/yr) is well within the distributions
of values reported in comments; the
estimated value of 1,894 MT/yr is
eomparable to the 80th percentile value
{1,815 MT/yr) of the consclidated data
set described above. For a detailed
analysis of the commenters’ data, sea
the Response to Comments Background
Document, available in the public
docket for today’s final rule.

Based on our analysis of the
commenters’ waste quantity data, and in
view of the data uncertainty in the
ETAD and CPMA surveys, we continue
to believe that it is reasonsble to retain
the proposed mass loading cutoff of
10,000 kg/yr for eliminating
constituents from consideration.

6. Prevalence of Constituents of Concern

Commenters submitted critiques of
each of the CoCs, arguing that they do
not warrant inclusion in the final
listing. With the exception of the
arguments submitted for tolnene-2,4-
diamine (as discussed in a prior section
of this notice), EPA has concInded that
our basis for setting standards for the
seven CoCs is valid. The comments for
these seven CoCs and our responses are
summmarized below, and provided in
more detail in the Response to
Comments Ba d Document in the

daocket for today’s final rule.

a. Aniline. We proposed to include
aniline as a CoC because it is widely
reported to be used in the manufacture
of dyes and/or pigments. We detected

aniline in a variety of wastes in our
analysis of waste samples, it is reported
to be an intermediate in the production
of various products reported by U.S.
mamufacturers in the Colour Index, it is
reported in the TRI by varions known
dye and/or pigment manufacturers, it
was reported to be a waste component
in the RCRA §3007 survey and in
comments on onr 1994 proposal, and is
a known intermediate for various
products reported as available on the
Web sites of various U.S. dye and/or
pigment manufacturers (see the Listing
Background Document).

In addition, ETAD and CPMA
comments on the November 2003
proposal provided recent survey data
indicating that seven dye manufacturers
use aniline in their processes, and that
four pigment manufacturers use this
CoC. Twelve pigment suxrvey
respondents also indicated that it is
present in their wastes. Further,
although CPMA stated that less than 25
percent of U.S. pigment manufacturers
use aniline, nine pigment manufacturers
individually commented that aniline is
actually used or is likely present in their
production of pigments. These data
confirm our position at proposal that
aniline is used widely in the
manufacture of dyes and pigments.

ETAD argued that the available
analytical data does not support a
conclusion that aniline is likely to be
present in dye wastes at levels
exceeding the proposed listing level.
One commenter (BASF] noted that the
maximum concentration of aniline in
wastewater treatment shudges reported
in the proposal {31,000 ppm]} was from
their process, and reflects a process
waste that was eliminated from their
manufacturing process in 1996.

While we agree with ETAD and BASF
that the available analytical data (as
described in the proposal) are older,
these data do provide a snapshot in time
of the composition of wastes from the
manufacture of dyes and/or pigments.
BASF did not provide a profile of their
currently generated wastes, so it is not
possible to ascertain whether other
wastes generated from their process{es)
are as contaminated as the stream that
was eliminated in 1996. BASF did,
however, provide in their comments a
risk assessment of releases from their
onsite boiler.2¢ This risk assessment
contains limited waste characterization
data which depicts aniline
concenirations in their boiler feed even
higher than the levels observed in most
of the available analytical data (1.45%
aniline). We note also that the
commenters focused solely on the

14 See Comment RCRA-2003-0001-0258.

analytical data available for wastewater
treatment sludges; we reported in the
proposal three additional samples of
“other nonwastewaters” that contain
aniline, with a meximum value of
180,000 ppm.15

ETAD also argued that if EPA’s
estimated average waste quantity is
adjusted to reflect the results of their
survey, the 10,000 kilograms/year (kg/
yr) screening level would be lower,
eliminating aniline as a potential CoC.
As discussed more fully in section
IV.A.5, we believe that the waste
quantity that we used in the
development of the proposal is well
within the distribution of waste
quantities reported by commenters, and
we accordingly have not adjusted it.

After considering the commenters’
concerns, we believe that itis
appropriate fo retain the mass-loading
levels for aniline in today's final rule.

b. 0-Anisidine. We proposed to
include o-anisidine as a CoC because it
is widely reported to be used in the
manufacture of dyes and/or pigments.
We detected o-anisidine in several
wastes in our analysis of waste samples,
it is reported to be an intermediate in
the production of various products
reported by U.S. manufacturers in the
Colour Index, it is reported in the TRI
by known dye and/or pigment
manufacturers, azo dyes derived from it
are subject to regulation by the
Eurapean Union (EU), and it is a known
intermediate for products reported as
available on the Web sites of several
U.S. dye and/or pigment manunfacturers
{see the Listing Background Document):

In addition, ETAD and CPMA
comments on the November 2003
proposal provided recent survey data
indicating that three dye menufacturers
and two pigment manufacturers use o-
anisidine in their processes. Further,
five CPMA survey respondents reported
this CoC being present in their wastes as
a contaminant. Six pigment
manufacturers (which represent 11
facilities manufacturing in-scope
pigments) also indicated in their
individual comments that o-anisidine is
actually used or likely to be present in
their K}ngent processes.

ETAD argued that o-anisidine is only
used or generated at 3 of 15 dye
production facilities. CPMA stated that
it is only used in the production of
pigments by less than 25 percent of U.S.
pigment mannfacturers. We helieve,
however, that these usage rates are not
insignificant, particularly for an

15 See the aggregated EPA data in Appendix 1 of
the Ba d Document for 1dentification and
Listing of Wastes from the Production of Organic
Dyes and Pigments, which is in the docket for
today’s rule.
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industry known to manufacture a wide
variety of products over time and
between companies using batch
operations. Further, as noted abave, six
pigment manufacturers alsa reported
using or generating this CoC. Therefore,
the available information indicates that
o-anisidine is likely to be present in
dye/pigment wastes, and it is reasonable
to keep this as a constituent of concern.
Moreover, even if o-anisidine were
considered infrequently nsed, EPA
would still consider that o-anisidine
met the listing criteria set out in
§261.11.

ETAD noted that o-anisidine was only
detected in one sample, and that the
sample is outdated and of limited value
as it was qualified as a “J”” value 3¢ and
difficult to differentiate from 2-/4-
aminoaniline. We agree that the
particular analytical result noted is an
insufficient basis by itself to include o-
anisidine in the X181 listing. However,
we hdve other sources that confirm that
this constituent is used by a number of

- generators in the manufacture of
relevant colorants. We note that o-
anisidine was also tentatively identified
in four wastewater samples in the data
suminary presented in the proposal’s
Listing Background Decument, amd that
the ETAD and CPMA surveys confirm
that this constituent is still in vse at a
number of their members’ facilities.

ETAD noted that o-anisidine was not
reported in the RCRA § 3007 survey. We
note that the survey data used to
suppart the proposal represented a
limited subset of the census survey {i.e.,
those surveys without CBI claims), and
may not be fully indicative of waste
composition.

ETAD also argued that there is no
evidence that either the calculated
theoretical average concentration of o-
anisidine (58 ppm) or the average waste
volume of 1,894 MT/yr {described in the
proposal’s Listing Background
Document) occurs in dyes production
twastes. We agree that the data available
to the Agency do not identify specific
wastes that would exceed the listing
levels. Nevertheless, given the format of
the proposed rule (i.e., a mass loadings-
based listing), we believe that such data
are not critical. Instead, we have
demonstrated that the range of both
expected waste quantities and organic
waste constituent concentrations are
broad enough that GoC levels in real

2647 yatues are chemical concentrations that
were detected below the analytical reporting Himit,
but above the Limit of detection for the methad
used. See OSW's methods manual, especially
Chapter 1, Quality Contral; “Test Methods for
Evaluating Solid Waste, Physical/Chemical
Meuthods, SW~846."

wastes could potentially exceed the
K’lBl loading limits.

er asserts that their newly
collected data show that the median
volume of o-anisidine is zero, and the
maximuin reported volume is less than
one percent of the proposed mass
loading. We do not believe these
statistics ave particunlarly meaningful.
First, the commenter provided very
little information about the nature of its
data. For example, it is unclear what
year the data reflect, or even if they
represent the same calendar year among
ETAD’s survey respondents. Also,
ETAD provided no information
regarding the variability of these data
over time (e.g., were the data
representative of typical operations? Are
there relevant trends in the use of raw
materials?). ln an industry that produces
a very diverse range of products from
plant to plant and from year to year, we
would not expect that the majority of
manufacturers wonld ntilize any one of
the K181 constituents at any given time.
Thus, the commenter’s findings of a
median valae of zero is not surprising
or relevant. Similarly, the commenter
did not provide sufficient information
regarding their assertion that there are
no dye mannfacturers whose mass
loading of o-anisidine in their wastes
exceed 1 percent of the K181 limit for
us to remove this constituent from the
listing, given all the information
supporting this constituent. The
commenter did not provide any
information on how the survey
respondents determined mass loadings
of o-anisidine or other constituents in
their waste, so we have no way of
judging the validity of such claims. We
also expect that any given facility’s raw
material slate will change over time in
response to market demands for
different colors and product
characteristics. Retaining this
constituent in the listing provides a -
clear incentive for generators to make
choices in their manufacturing
processes to avoid excessive levels of o-
anisidine in their wastes. We note that
there are three facilities that reported o-
anisidine in Form A under TRI. Form A
is used for chemicals with releases
below 500 pounds per year {as well as
other restrictions related to usage
volume). The K181 mass loading level
for o-anisidine is 110 kg, or 242 pounds,
thus it is possible that these three
facilities are abave or near the K181
level. g
Finally, ETAD also argued that
because the groundwater modeling
results indicated that the time-to-impact
is more than 250 years for c-anisidine,
this constitnent should be exclhuded
from the listing. As discussed later with

respect to the comments on the risk -
assessment, we do not believe this is an
unreascnahle time frame.

In conclusion, we have determined
that our basis for including o-anisidine
in the listing is sound, and we are
finalizing the o-anisidine level as
proposed..

¢. 4-Chloroaniline. We proposed to
inchade 4-chloroaniline as a CoC _
becanse it is reported to be used in the
manufacture of dyes and/or pigments.
We detected 4-chloroaniline in a variety
of wastes in onr analysis of waste
samples, it is reported in the TRIby a
known dye and/or pigment
manufacturer, and azo dyes derived
from it are subject to regulation by the
EU (see the Listing Background
Document).

In addition, ETAD and CPMA
comments on the November 2003
proposal provided recent survey data
indicating that two dye manufacturers
use 4-chloroaniline in their processes,
and that one pigment manufacturer also
uses this CoC, although not in a process
covered by the scope of the proposed
K181 listing.

ETAD argued that 4chloroaniline is
only used or generated at 2 of 15 dye
production facilities. We believe that
this is not an insignificant response,
particularly for an industry known to
manufacture a wide variety of products
over time at companies using batch
operations. Therefore, the available
information indicates that 4-
chloroaniline is likely to be present in
dye/pigment wastes, and it is reasonable
to keep this as a constituent of concern.
Moreaver, even if 4-chloroaniline were
considered infrequently used, EPA
would still consider that 4-chloreaniline
met the listing criteria set ontin
§261.11. -

ETAD noted that 4-chloroaniline was
only detected in two samples. We point
out, however, that 4-chloroaniline was
also identified in two wastewater
samples and one “cther nonwastewater™
sample in the data summary presented
in the proposal’s Listing Background
Document, and that CPMA had reported
the presence of this constitnent in three
split samples of the noted data. In
addition, several commenters on prior
proposals for these wastes described the
presence of this CoC in their wastes.
Further, the ETAD survey confirms that
this constituent is currently in use at
several of their members’ facilities.

ETAD also pointed out that the
referenced TRI data are limited to a
single report in a single year. Bayer, the
company that reported this TRI release,
explained in their comments that 4-
chiloroaniline is not nsed by any covered
dyes process and was never present in
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the wastewater or wastewater treatment
shidge generated at the facility of
interest {(Bushy Park, SC). While this
may be the case, it is not clear whether
4-chloroaniline is nsed in pigment
preduction at this site as the pigment
operations were sold to Sun Chemical in
January 2003.17

I addition, ETAD argued that the
Agency’s basis for regulating this
constituent is weak because there are no
references to the use of this chemical in
the Colour Index, or in the RCRA § 3007
survey. We acknowledge both points,
but note that the Colour Index, while
very useful, provides an incomplete
compendinm of intermediates used in
the production of dyes and pigments,
particularly for those products that have
only recently been brought to market.
Furthermore, the information presented
in the Colonr Index is limited by certain
confidentiality concerns manufacturers
may have for colorants produced. In our
research of products reported by
manufacturers on theic Web sites and
those listed in the Colour Index, there
were many products for which no
intermediate information was available.
Further, the Colour Index does in fact
identify a mumber of mamsfactarers that
produce colorants derived from 4-
chloroaniline {(e.g., CI 37510, 37610},
although none of them appear to be
based in the U.S. This information
implies that a market exists for these
products, and U.S. manufacturers might
produce these colorants. With respect to
the lack of § 3607 survey data, we have
previously described the incomplete
nature of the survey data available for
use in the proposed mle.

Furthermore, ETAD argued that there
is no evidence that either the calcnlated
theoretical average concentration of 4-
chloroaniline (2,534 ppm) or the average
waste volume of 1,894 MT/yr (described
in the proposal’s Listing Background
Document) occurs in dyes production
wastes. ETAD asserts that their newly
collected data show that the median
volmme of 4-chloroaniline is zero, and
the maximum reported volume is less
than one percent of the proposed mass
loading. We refer the reader to our
earlier responses to similar comments
on o-anisidine. -

Finally, ETAD also argued that if
EPA’s estimated average waste quantity
is adjusted to reflect the results of their
survey and the assumed plausible
maximum constituent concentration
(5,000 ppm) were more reasonsable, the
10,000 kg/yr screening level would be
lower, eliminating 4-chloroaniline as a
potential CoC. As discussed more fully

fmdd/tin Loacyrdowd

17 htip:/fwww.timeslead:
5122083 .htm.

in section [V.A.5, we believe that the
waste quantify that we used in the
development of the proposal is well
within the distribution of waste
quantities reported by commenters, and
we accordingly have not adjusted it.
Similarly, we believe that the assumed
plausible maximum constituent
concentration is appropriate, noting that
we considered analytical data for both
“wastewater treatment sludge™ and
“other-nonwastewaters,” while the
commenter appears to be focused only
on the wastewater treatment sindge
data. The data for “other
nonwastewaters™ show several
constituents with concentrations in the
thousands of parts per million.

. In conclusion, we have determined
that our hasis for including 4- -
chloroaniline in the listing is sound,
and we are finalizing the 4-
chloroaniline level as proposed.

d. p-Cresidine. We proposed to
inchlude p-cresidine as a CoG because it

. is reported to. be used in the

manufacture of dyes and/or pigments. p-
Cresidine is reported to be an
intermediate in the production of
various products reported by U.S.
manufacturers in the Colour Index, it is
reported in the TRI by a known dye
and/or pigment manufacturer, azo dyes
derived from it are subject to regulation
by the EU, and it is a known
intermediate for several products
reported as available on the website of
a U.S. dye and/or pigment manufacturer
{see the Listing Background Document).

In addition, ETAD and CPMA
comments on the November 2003
propasal provided recent survey data
indicating that four dye manufacturers
use p-cresidine in their processes, and
that two pigment manufacturers also use
this CoC (although these uses may be
from onsite dye manufacture).

ETAD arguned that p-cresidine is only
used or generated at 4 of 15 dye
production facilities. As noted
previously, we believe that this is not
insignificant, particularly for an
industry known to manufacture a wide
variety of products over time at
companies using batch operations. Two
pigment facilities were reported by
CPMA to also use or generate this CoC.
Therefore, the available information
indicates that p-cresidine is likely to be
present in dye/pigment wastes, and it is
reasonable to keep this as a constituent
of concern. Moreover, even if p-
cresidine were considered infrequently
used, EPA would still consider that p-
cresidine met the listing criteria set out
in § 261.11. -

ETAD also argned that p-cresidine
should be removed as a basis for the
listing in part becanse there are no

sampling and analysis data or RCRA
section 3007 survey data demonstrating
its presence in wastes. We acknowledge
that p-cresidine was not detected in any
of the samples collected in support of
the 1994 rulemaking. However, the
sampling was conducted at a subset of
the manufacturing sites in operation at
that time, and thus it is likely that these
data are an incomplete profile of
potential waste composition. In fact, the
commenter’s own data indicate that four
dye manufacturers currently use p-
cresidine as an intermediate, and thus
the likelihood that this CoC exists in
wastes at these sites is high. As
mentioned previously, the § 3007 data
presented in the proposal represents
that portion of the data which were not
subject to any confidentiality claims
and, therefore, does not represent a
complete profile of reported waste
constituents.

In addition, ETAD argued that the TRI
data does not support inclusion of p-
cresidine because only one Form R and
one Form A were submitted. However,
we believe that it is significant that the
TRI data confirm that current
manufacturers of impacted colorants do
use and release this CoC, supporting our
basis for including p-cresidine in the
K181 listing.

Further, ETAD argued that there is no
evidence that either the calculated
theoretical average concentration of p-
cresidine (348 ppm) or the average
waste volume of 1,894 MT/yr (described
in the proposal’s Listing Background
Document) occurs in dyes production
wastes. ETAD asserts that their newly
collected data show that the median
volume of p-cresidine is zero, and the
maximum reported volume is less than
one percent of the proposed mass
loading. We refer the reader to our
earlier responses to similar comments
on c-anisidine.

Moreover, ETAD also argued that if
EPA’s estimated average waste quantity
is adjusted to reflect the results of their
survey and the assuined plausible
maximum constituent concentration
{5,000 ppm) were more reasonable, the
10,000 kg/yr screening level wounld be
lower, eliminating p-cresidine as a
potential CoC. We refer the reader to our
earlier response to a similar comment
on 4-chloroaniline.

Finally, ETAD argued that because the
groundwater modeling results indicated
that the time-to-impact is more than 250
years for idine, this constituent
should be excluded from the listing. As
discussed later with respect to the
comments on the risk assessment, we do
not believe this is an unreasonable time
frame.




Federal Register/Vol. 70, No. 36/ Thursday, February 24, 2005/Rules and Regulations

9153

In conclusion, we have determined
that our basis for including p-cresidine
in the listing is sound, and we are
finalizing the p-cresidine level as
proposed.

e. 2,4-Dimethylaniline. We proposed
to include 2,4-dimethylaniline as a CoG
because it is reported to be used in the
manufacture of dyes and/or pigments.
We detected 2,4-dimethylaniline in
several wastes, it was reported to be a
waste component in the RCRA § 3007
survey, and it is a known intermediate
for several praducts reported as
available on the websites of several U.S.
dye and/or pigiment manufacturers (see
the Listing Background Document).

In addition, ETAD and CPMA
comments on the November 2003
proposed rule provided recent survey
data that two dye manufactoring
facilities report the use of this CoC, and
confirming the presence of 2,4-
dimethylaniline in wastes at two
pigment manufacturing facilities. Six
pigment manufacturers indicated in
their individual comments that this
constituent is actually used or likely
present in their production of pigments.

ETAD argued that 2,4-dime y%::xiline
is only used or generated at 2 of 15 dye
production facilities. CPMA stated that
it is only used in the production of
pigments by Tess than 25 percent of U.S.
pigment manufacturers. We believe,
however, that these usage rates are not
insignificant, particularly for an
industry known to manufacture a wide
variety of products over time and at
companies using batch operations.
Further, we note that CPMA has
confirmed that this CoC is a waste
component at two pigment facilities,
and that six pigment manufacturers
have specifically confirmed that 2,4-
dimethylaniline is relevant to their
processes and/or wastes, Therefore, the
availablé information indicates that 2,4~
dimethylaniline is likely to he present
in dye/pigment wastes, and it is
reasonable fo keep this as a constituent
of concern. Moreover, even if 2,4-
dimethylaniline were considered
infrequently used, EPA would still
consider that 2,4-dimethylaniline met
the listing criteria set out in §261.11.

ETAD argued that our basis for
inchuding this constituent is weakened
because this CoC was not detected in
nonwastewaters. While we confirm this
specific observation, we note that 2,4-
dimethylaniline was detected in
wastewaters by EPA, and CPMA
reported this chemical in split sample
analyses. These data support EPA’s
finding that this constituent may
reasonably be expected to be present in
some wastes from the production of
dyes and/or pigments.

ETAD also suggests that our basis for
including this constituent as a basis for
the listing is weakened because we
presented no linkages to the TRJ, the
Colour Index (or similar sources), or the
EU ban for this constihient. First, we
would note that 2,4-dimethylaniline is
not listed in section 313 of the
Emergency Planning and Community
Right-to-Know Act (EPCRA), and thus is
not subject to TRI reporting. With
respect to the Colour Index, this source
does in fact identify a number of
manufacturers that produce azo
colorants derived from 2,4~
dimethylaniline (e.g., CI 14900, 16150,
29105), although none of them appear to
be based in the U.S.18 This information
implies that a market exists for these
products, and U.S. manufacturers might
in the future choose to produce these
colorants. Finally, with respect to the
EU ban [Directive for a Community Ban
on Azocolourants {76/769/EEC, Annex 1,
point 43)], as discussed in the proposal,
this constituent has been studied for
possible inclusion in a related ban of
certain compounds in cosmetics and is
regulated as a class 2 carcinogen in
Germany.1?

In addition, ETAD argued that there is
no evidence that either the calculated
theoretical average concentration of 2,4~
dimethylaniline (53 ppm) or the average
waste volume of 1,894 MT/yr (described
in the proposal’s Listing Background
Document) occurs in dyes production
wastes. We refer the reader to our earlier
response to a similar comment on o
anisidine.

Furthermore, ETAD asserts that their
newly collected data show that the
median volume of 2,4-dimethylaniline
is zero, and the maximum reported
volume is less than one percent of the
proposed mass loading. We refer the
reader to our earlier response fo a
similar comment on o-anisidine.

Finally, ETAD argued that because the
groundwater modeling results indicated
that the time-to-impact is more than 250
years for 2,4-dimethylaniline, this
constituent should be excluded from the
listing. As discussed later with respect
to the comments on the risk assessment,
we do not believe this is an
unreasonable time frame.

18 One U.S. company, Bernscolor {Poughkeepsie,
NY), is listed in the Colour Index as marketing CI
16150, howsver, neither trade association identified
this facility as manufacturing in-scope dyes and/or
pigments.

9 Smdied by EU in the context of Directive 76/
768/EEC: SCCNFP/0495/01, Opinion of the
Scientific Committee on Cosmetic Products and
Non-Food Products Intended for Consumers
concering “The Safety Review of the Use of
Certain Azo-Dyes in Cosmetic Products,” 2/27/02.
hitp://europa.cu.int/comm/ifood/fslsc/sccp/
out155_en.pdf.

In conclusion, we have determined
that our basis for including 2,4-
dimethylaniline in the listing is sound,
and we are finalizing the 2.4~
dimethylaniline level as proposed.

f. 1,2-Phenylenediamine. We
proposed to include 1,2-
phenylenediamine as a CoG because it
is reported to be used in the
manufacture of dyes and/or pigments.
We detected 1,2-phenylenediamine in
several wastes in our analysis of waste
samples, it is reported to ba an
intermediate in the production of
various products reported by U.S.
manufacturers in the Colour Index, it
was reporied in the TRI by known dye
and/or pigment manufacturers, and it is
a known intermediate for several
products reported as available on the
websites of several U.S. dye and/or
pigment manufacturers (see the Listing
Background Document).

In addition, ETAD and CPMA
comments on the November 2003
proposal provided recent survey data
indicating that two dye manufacturers
use 1,2-phenylenediamine in their
processes, and that two pigment
manufacturers also use this CoC. Two
pigment manufacturers also indicated in
their individoual comments that it is
present in their wastes (althongh
possibly not from in-scope pigment
processes).

ETAD argued that 1,2-
phenylenediamine is only used or
generated at 2 of 15 dye production
facilities. We believe that this is not
insignificant, particularly for an
industry known to manufacture a wide
variety of products over time at
companties using batch operations. In
addition, CPMA has confirmed that this
CoC is a waste component at two
pigment facilities, and that it is used in
the production of pigments at two
facilities. Therefore, the available
information indicates that 1,2-
phenylenediamine is likely to be
present in dye/pigment wastes, and it is
reasonable to keep this as a constituent
of concern. Moreover, even if 1,2-
phenylenediamine were considered
infrequently used, EPA would still
consider that 1,2-phenylenediamine met
the listing criteria set out in § 261.11.

ETAD also argued that the TRI data
does not support inclusion of 1,2-
phenylenediamine because only one
Form A was submitted for one year.
While it is true that only one Form A
was reported, the TRI data confirm that
there is current use and release of this
CoC; supporting our basis for inchading
1,2-phenylenediamine in the K181
listing. - '
In addition, ETAD argued that 1,2-
phenylenediamine should not be
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included as a basis for this listing in
part becanse there are no RCRA § 3007
survey data demonstrating its presence
in wastes. As mentioned previously, the
§ 3007 data presented in the proposal
represent that portion of the data which
were not subject to any confidentiality
claims and, therefore, does not represent
a complete profile of reported waste
constituents. In fact, ETAD’s (and
CPMA’s) awn data indicate that a
number of dye and/or pigment
manufacturers cirrently use 1,2-
phenylenediamine as an intermediate,
providing further confirmation that this
CoG exists in wastes at these sites.

Furthermore, ETAD noted that 1,2-
phenylenediamine was only detected in
one sample, and that the sample is
outdated and of limited value as it was
qualified as a “J”” valune, and difficult to
differentiate from 1,4-phenylenediamine
and o-anisidine. We agree that the
particular analytical result noted is
insufficient by itself to be a basis to
include 1,2-phenylenediamine in the
K181 listing. However, we have other
sources of information that confirm that
this constituent is nsed by a number of
generators in the mantfacture of
relevant colorants. We note that 1,2-
phenylenediamine was also tentatively
identified in four wastewater samples in
the data summary presented in the
propasal’s Listing Background
Document. Two comments on the
earlier proposed listing determination
for these wastes also refer to the use or
presence of this constituent in the
wastes of concern. In addition, the
ETAD and CPMA surveys confirm that
this constituent is currently in use ata
numbeér of their members’ facilities.

Moreover, ETAD argued that there is
no evidence that either the calculated
theoretical average concentration of 1,2~
phenylenediamine (375 ppm) or the
average waste volume of 1,894 MT/yr
{described in the proposal’s Listing
Background Document) occurs in dyes
production wastes. We refer the reader
to our earlier response to a similar
comment on o-anisidine.

ETAD also asserts that their newly
collected data show that the median
volume of 1,2-phenylenediamine is
zero, and the maximum reported
volume is less than one percent of the
proposed mass loading. We refer the
reader to our earlier response to a
similar comment on o-anisidine.

Finally, ETAD argued that if EPA’s
estimated average waste quantity is
adjusted to reflect the results of their
survey and the assumed plansible
maximum constituent concentration
{5,000 ppm) were more reasonable, the
10,000 kg/yr screening level would be
lower, eliminating 1,2-

phenylenediamine as a potential CoC.
We refer the reader to our earlier
response o a similar comment on 4-
chloroaniline.

In conclusion, we have determined
that our basis for including 1.2-
phenylenediamine in the listing is
sound, and we are finalizing the 1,2-
phenylenediamine level as proposed.

g. 1,3-Phenylenediamine. We
proposed to include 1,3- .
plienylenediainine as a CoC because it
is reported to be used in the
manufacture of dyes and/or pigments.
Specifically, 1,3-phenylenediamine is
reported to be an intermediate in the
production of various products reported
by U.S. manufacturers in the Colour
Index, it was reported in the TRIby a
known dye and/or pigment
manufacturer, it was reported tobe a
waste component in the RCRA §3007
survey, and it is a known intermediate
for several products reported as
available on the websites of several U.5.
dye and/or pigment manufacturers (see
the Listing Backgronnd Document).

In addition, ETAD and CPMA
comments on the November 2003
proposal provided recent survey data
indicating that three dye manufacturers
use 1,3-phenylenediamine in their
processes, and that one pigment
mannfacturer indicated that it is present
in their wastes (although not from in-
scape pigment processes).

ETAD argued that 1,3-
phenylenediamine is only used or
generated at three of 15 dye production
facilities. We believe that this is not
insignificant, particularly for an
industry known to manufacture a wide
variety of products over time at
companies using batch operations. In
addition, the available RCRA § 3007
survey results indicate that this
constituent was reparted by industry in
at least 17 in-scope discrete
wastestreams. Therefore, the available
information indicates that 1,3-
phenylenediamine is likely to be
present in dye/pigment wastes, and it is
reasonable to keep this as a constituent
of concern. Moreover, even if 1,3-
phenylenediamine were considered
infrequently used, EPA would still
consider that 1,3-phenylenediamine met
the listing criteria set out in § 261.11.

ETAD also argued that 1,3-
phenylenediamine should not be
included as a basis for the listing in part
because there are no samplingand
analysis data demonstrating its presence
in wastes. We acknowledge that 1,3-
phenylenediamine was not detected in
any of the samples collected in support
of the 1994 rulemaking. However, the
sampling was conducted at a subset of-
the manufactaring sites in operation at

that time, and thus it is likely that these
data are an incomplete profile of
potential waste composition. The
commenter’s own data indicate that
three dye manmfacturers currently nse
1,3-phenylenediamine as an
intermediate, providing further
confirmation that this CaC exists in
wastes at these sites.

In addition, ETAD also argued that
there is no evidence that either the
calculated theoretical average
concentration of 1,3-phenylenediamine
(634 ppm) or the average waste volume
of 1,894 MT/yr (described in the
proposal’s Listing Background
Document} occurs in dyes production
wastes. Wae refer the reader to our earlier
response to a similar conment on o-
anisidine.

Furthermore, ETAD asserts that their
newly collected data show that the
median volume of 1,3-
phenylenediamine is zero, and the
maximum reported volumne is less than
10 percent of the proposed mass
loading. We refer the reader to our
earlier response to a similar comment
on o-anisidine, and note that *“10
percent” is not insignificant—process
changes or stepped up production
volumes might increase this maximum
value to exceed the K181 loading limit.

Finally, ETAD argued that if EPA’s
estimated average waste quantity is
adjusted to reflect the results of their
survey and the assumed plausible
maximum constifuent concentration
{5,000 ppm) were more reasonable, the
10,000 kg/yr screening level would be
lower, eliminating 1,3-
phenylenediamine as a potential CoC.
We refer the reader to our earlier
response to a similar comment on 4-
chloroaniline.

In conclusion, we have determined
that our basis for including 1,3-
phenylenediamine in the listing is
sound, and we are finalizing the 1,3-
phenylenediamine level as propased.

7. Availability of Analytical Methods for
Constituents of Concern

Commenters contend that EPA did
not adequately address the availability
of analytical methods necessary to
implement the proposed rule. The
cammenters pointed out that EPA’s
economic analysis suggested that four
proposed constituents (toluene-2,4-
diamine, 1,2-phenylenediamine, 1,3-
phenylenediamine, and 2,4~
dimethylaniline) lack established
analytical methods. Most commenters
were especially concerned with the lack
of a verified method for one of the four
constituents, toluene-2,4-diamine. One
comienter also expressed concern
specifically over the lack of methods for
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1,2-phenylenediamine. Commenters
questioned the adequacy of the methods
for analyzing another proposed
constituent (aniline). They referred to
previons studies that indicated gas
chromatography methods may cause
false positive readings for aniline,
because another chemical sometimes
present {acetoacetanilide) often breaks
down into aniline in the analysis.

We continue to believe that adequate
analytical methods exist for most CoCs.
However, as described previously, we
have decided ta no longer include
toluene-2,4-diamine as a constituent of
concern for K181. Therefore, analysis of
this chemical will not be necessary.
Concerning 1,2-phenylenediamine, we
noted the problems with this
constituent in the proposed rule {68 FR
66194). We have reexamined the
available EPA methods and determined
that, while some methods {e.g., SW-846
method 8321B) show promise, the
recoveries remain low. Thus, we have
decided to allow generators to use their
knowledge of the waste instead of
determining the level of this constituent
through festing. We have revised the
final K181 regulatory language to reflect
this changs in the testing requirements
by inserting (d)(3)(ii), which reads:

(d}(3)i) If 1 2-phenylenediamine is
present in the wastes, the generator can use
either knowledge or sampling and analysis
procedures to determine the level of this
constituent in the wastes. For determinations
based on use of knowledge, the generator
must comply with the procedures for using
know]edge described in paragraph {d)}(2) and

the records described in paragraph
(d) 2)(iv) of this section. For determinations
based on sampling and analysis, the
generator must comply with the sampling
and analysis and recordkeeping requirements
described below in this section.

We believe that the other coustituents
have adequate methods. While 2,4-
dimethylaniline is not included as an
analyte in EPA’s SW—846 manual of
methods, the chemical has been
measured in dye and pigment waste
samples by both EPA 2¢ and by
industry.?1 As the 2003 BDAT
background docoment indicated, the
standard EPA gas chromatography/mass
spectrum method (GC/MS methed 8270)
shonld be effective for this constituent.
We are also confident that this GC/MS

20 See the aggregated EPA data in Appendix I of
the Background Document for Identification and
Listing of Wastes from the Production of Organic
Dyes and Pigments, which is in the docket for
today’s rule.

21 See final table in the industry data attached to
the Letter from J. Lawrence Robinson, President of
the CPMA, to Ed Ahrams of EPA, regarding
aggregated test data resulting from analyses of the
split samples, April 20, 1994, in the docket for
today’s rule.

method is adequate for 1,3-
phenylenediamine. This is further
supported by an EPA technical paper
showing that 1,3-phenylenediamine can
be determined using GC/MS methods. 2>
Asnoted by the commenters, this same
technical paper describes the
breakdown of the chemical
acetoacetanilide to aniline during GC/
MS analysis. While this could
theoretically present difficuliies in
determining a precise concentration of
aniline in wastes that also contain
acétoacetanilide, generators may deal

~ with this potential problem in several
. ways. The technical paper cited above

shows that aniline may also be
determined by other methods, i.e., High

Performance Liquid Chromatography

{HPLC) methods. HPLC methods do not
require the high temperatures needed
for GG/MS analysis; thus, the presence
of acetoacetanilide should not present
any problems. Alternatively, a generator
could conduct the GC/MS analysis,
recognizing that some of the aniline
detected may arise from the breakdown
of acetoacetanilide. If the measured
aniline in the waste is still below the
aniline loading limit for K181, then the
waste would not be a hazardous waste
due to aniline. Because the loading limit
for aniline is rather high (9,300 kg/yr),
there would have to be a high level of
acetoacetanilide present in the waste to
cause any significant problem. In any
case, the generators have the option of
using the HPLC method if they believe
that aniline levels would approach the
mass loading limit, and if they know
that the waste contains acetoacetanilide.

8. Risk Assessment

The Agency received comments on a
number of issnes that focused on the
risk analysis that EPA conducted for the
proposed K181 listing determination.
The most significant of these comments,
summarized below, pertain to the
General Soil Column Model,
biodegradation rates, infiltration rates,
well distance, hydraulic conductivity,
simulation durations and exposure
parameters. We have developed
responses for all of the public comments
received on the proposed rule. The
verbatim comments and our responses
are provided in the Response to
Comments Background Document in the
docket for today’s rule.

a. General Soil Column Model
{GSCM). The landfill model that we
used approximates the dynamic effects
of the gradual filling of active landfills.

32 5ee the technical paper attached to the Letter
from }. Lawrence Robinson, President of the CPMA,
to Ed Abwams of EPA, regarding aggregated test data
es! from analyses of the split samples, April
20, 1994, in the docket for today’s rule.

The Generic Soil Column Model
{GSCM] is a critical submodel or
algorithm that predicts the fate and
transport of constituents within the
landfill and partitions contaminants to
three phases: adsorbed (solid}, dissolved
801d) and gaseous.

mmenters contended that the
GSCM is under review by the EPA’s
Science Advisory Board (SAB) and that
the SAB panel identified significant
errors that are expected to producs
erroneous resulis. The commenters
expected that the SAB panel would
recommend that EPA not use the GSCM
to make any regulatory decisions until
a more thorough evaluation, including
reanalysis of the nnderlying model code
is completed. As a result, the
commenters argued that it is
unacceptable for EPA to use the GSCM
to make regulatory decisions for the
dyes manufacturing industry. The
commenters noted that EPA has
performed limited comparison
simulations between the GSCM and
another model (IMODFLOW-SURFACT).
While the results from this cornparison
indicated that the two simulations yield
similar results, the commenters stated
that the tests completed by EPA
represent only a simple and potential
worst-case scenario that does not test
soil zone complexity. Although uniform
soil zone properties are expected to
result in maximum leaching, the
commenters argned that EPA should
also complete an evaluation of the
GSCM under conditions with significant
heterogensity.

Woe continne to believe that the use of
the GSCM is appropriate and does not
produce erroneous results. In the final
SAB report,z3 the SAB acknowledged
that 3MRA—in its current state—could
be used to support regulatory decisions
for national exit concentrations.
However, the SAB also recoguized that
3MRA is the product of a collection of
submodels (which includes the GSCM)
and that any regulatory decisions that
rely on 3MRA will reflect the
uncertainty and the limitations of these
models. The SAB panelists conduncted a
thorough evaluation of the GSCM and
agreed with the EPA’s thoughts on the
strengths and limitations of the GSCM.
The SAB pointed out that the GSCM—
as compared to some of the legacy
models in 3MRA—*“is relatively
untested and has some potential (italics
added) theorstical inadequacies.” The
SAB review goes on te report on several
model evaluation studies (e.g.,

= Report of the U.S. EPA Scisnse Advisory Board
Review Panel; EPA's Multimedia, Multipathway,
and Multireceptar Risk Assessment (3MRA)
Modeling System; EPA-SAB-05-003, November
2004 (hitp:/fwww.epa.govisablfiscalos Iim).
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conducting model-to-model studies and
comparing estimated and experimental
dataj conducted by EPA, suggesting that
these types of studies ave important
steps in building confidence in the
model and increasing our inderstanding
of the limitations of the GSCM.

One of the major theoretical issues
raised by the SAB was the concern with
the GSCM’s ability to produce reliable
- leachate profiles for short time scales;
that is, less-than-annual chemical
concentration profiles for leachate.
However, the Agency's risk assessment
of waste from dye and/or pigment
manufacture is based on long-term
chronic exposures and, therefore, the
concentrations at the point of exposure
are averaged according to the exposure
duration for each receptor. In particular,
the comparison between the GSCM and
MODFLOW/SURFACT (a widely used
flow and transport simulator)}
demonsirated that long-term, average
leachate concentration profiles
generated by the GSCM were similar to
those generated by the more robust
solution technique used in MODFLOW-
SURFACT. Thus, the comparison
between the GSCM and MODFLOW-
SURFACT demonstrated that the
theoretical limitations in the GSCM do
ot appear to be significant when
generating annual averages for the
purposes of estimating long-term
petential risks to humans and ecological
receptors for the dyes and pigments
assessment,

b. Biodegredation. Within the landfill,
we simulated losses of mass through
anaerobic biodegradation (i.e.,
degradation processes that occur in an
oxygen-frce environment). In the
absence of biodegradation data for seven
organic chemicals, we used surrogate
information for similar compounds.
Commenters generally supported the
use of surrogates and the
appropriateness of considering
biodegradation in anaerobic landfill
conditions. However, commentets
believed that EPA overestimated
coucentrations at receptor wells,
because EPA used the maximum half-
life from the available data (i.e., we used
the slowest degradation rates).
Commenters snggested that it would be
more appropriate to use average values
for the half-life.

We continue to believe that our use of
the maximum half-life for
biodegradation is appropriate to ensure
that the mass-loading levels are
protective to compensate for the
uncertainties inherent in the data. We
used anaercbic degradation rates that
were available in our primary

reference,?t and when degradation data
were not available, we used degradation
rates based on surrogate chemicals. This
reference provides ranges of half lives in
environmental media and the Agency
acknowledges there is considerable
uncertainty associated with these data.
Where available, the authors use
preferred data from experimental
valnes. However, in cases where
rimental values were not available,
scientific judgements were made in
order to estimate a value. The amount
of biodegradation that ocenrs will also
vary depending on various site-specific
environmental parameters, including
temperature, pH, and available biomass.
In light of these uncertainties, we
believe that it is prudent to use the high
vahue in the range of values presented
rather than te nse an average value as
suggested by the commenters.
c. L«mdﬁg Infiltration Rates. Our
maodeling for landfills included analyses
for both clay liner and composite liner
scenarios. For the clay-liner scenario,
we used the existing databases of
landfill infiltration rates and ambient
regional recharge rates calculated nsing
the Hydrologic Evaluation of Landfill
Performance (HELP) water-balance
model. For the composite liner scenario,
we used empirical distributions of
infiltration rates for composite-lined
landfills compiled in a recent report
{TetraTech report).2s -

The commenters stated that they
identified several errors and
inconsistencies with the infiltration
estimates used to predict downgradient
concentrations. The commenters
indicated that the composite liner
infiltration rates EPA used in the
modeling analysis were not consistent
with the infiltration rates shown in the
TetraTech report. The commenters
claimed that EPA incorrectly used
infiltration rates for the single synthetic
liner instead of the infiltration rates for
the composite liner. One commenter
noted that the Risk Assessment
Background Document provides a Jeak
density variable, as well as an
infiltration rate for landfills, suggesting
that infiltration rates through the liner
are calculated. Thus, the commenter
suggested that EPA clarify exactly how
leachate curves are estimated. The
commenter also stated that the HELP
model is not an appropriate tool to
determine liner percolation rates
because {1) the HELP model is intended

24Howard, P.H., R.S. Boethling, W.F. Jarvis, WM.
Meylan, E.M. Mmhaleuko and H.T. Printup {ed.).
1991. Handbook of Environmental Degradation
Rates. Lewis Poblishers.

25 “Characterization of Infiltration Rate Data to
Support Groundwater Modeling Efforts,™ Draft
Final. TetraTech, Inc. September 28, 2001.

to be used as a landfill design tool to
evaluate the merits of different design
alternatives, and (2} the HELP model
has been found to overestimate
infiltration rates at landfills and ta
erroneously predict the timing of events.

As we deseribed in the proposal, we
based the compasite liner scenario on
infiliration rates extracted from the
TetraTech report for composite lined
landfill units, i.e., units witha
combination of geomembrane (GM)} and
clay liners {compacted clay, CCL, or
geasynthetic clay, GCL}). We screened
the data to yield a data set of forty
infiltration rates. The composite liner
scenario represented only those rates
from the screened set of rates and, thus,
we did not use rates from single
synthetic liners in this analysis. We
then generated the specific values used
for modeling the composite liner
scenario through interpolation using the
available forty infiltration rates. Thms,
the interpolated values are a
tepresentative distribution of the forty
rates and do not reflect single synthetic
finers. Finally, we also note that we are
not using the composite liner results to
set mass-loading levels since we have
decided tono longer include toluene-
2,4-diamine as a constituent of concern
for K181.

Regarding the HELP model, the
Agency used the model to determine
infiltration rates through capped
uniined and clay lined landiills
hypothetically sited at each of the 102
climate stations available in the model.
Neither permeability nor Jeak density
were included as parameters in these
simulations. EPA used the HELP model,
in conjunction with data from climate
stations across the United States, to
develop recharge and infiltration rate
distributions for different liner
designs.26 Further, the landfills
modeled in this analysis were consistent
with standard design practices, and
similar to the type of landfill HELP was
designed to simulate. The Agency used
the HELP model to estimate long-term
infiltration rates based on the historical
data available with the model. Recent
evaluations of actual leachate generation
rates have shown that the HELP model
can also be a very good appraximation
of actnal conditions.

d. Well Distance. The commenters
contended that the information on well
distance from EPA’s National Survey of
Municipal Landfills is not
representative of disposal practices in
the dye industry. The commenters’

6 See Appeadix A of the EPA’s Composite Model
for Leachate Migration with Transfarmation
Products (EPACMTP}—Paameters/Date
Background Documents (2003).
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review of the survey used to estimate
well distance indicated that EPA only.
collected well distance information if a
well was lacated within one mile of the
landfill. The commenters contended
that the survey results used by EPA are
significantly skewed and any
distribution calculated from these
resuits will not be representative of
municipal landfills, but only thase
municipal landfills with well distances
Tess than one mile. The commenters
suggested that EPA should have limited
the well distance information to those
facilities currently used by dye
manufacturers, and resubmitted a
survey of landfilis originally submitted
in comments on the previous 1999
proposed rule. According to the data
supplied, seven of sixteen landfills have
no nearby wells or have wells greater
than one mile from the landfill
boundary. Based on this information,
the commenters argued that the
Agency’s well distance distribution was
irrelevant for the dye industry and
thereby overestimated potential
migration of constituents from the
landfill to the receptor well.

We believe that the use of a national
distribution of landfill characteristics is
appropriate. The populations of concern
to EPA are those with private wells near
landfills, and the selected distribution
covers that population. The data
supplied by the commenters are
incomplete with respect to coverage of
all facilities in the dyes and/or pigments
industries and, therefore, may not be
representative of disposal facility
characteristics that conld be used. The
Agency adopted an approach fo use a
nationwide risk assessment
methodology that has been applied in
previous listing determinations, and this
approach has been subject to peer
review. As noted in our response to
comments on landfill liners in section
IV.A.2, the specific landfill information
submitted by the commenters was fora
small number of landfills relevant to
dye manufacturers only, and would not
be representative of the landfills that
could be used (EPA estimated that there
are about 2,300 MSW landfills in
operation in 2000). Moreover, disposal
locations, in addition to well locations,
can change over time. Therefore, we
used probabilistic analyses in an
attempt to incorporate the variability
and uncertainty in the data.

e. Hydraulie Conductivity Values. The
commenters questioned a number of
hydraulic conductivity values nsed in
the regional hydrogeologic database.
The commenters believed that these
“extremely high” hydraulic
conductivity values are implansible and
skewed the model results. The

commenters contended that this would
over predict concentrations at the
teceptor well, and significantly under
predict the travel time to the receptor
well. Moreaver, they helieved that these
high hydraulic permeabilities are not
representative of any shallow or deep
zone aquifer system in the United
States.

It is the Agency’s position that the
hydrogeologic database (HGDB] is the
best data source available to
characterize subsurface parameters for
conducting nationwide, probabilistic,
groumdwater pathway analyses. The
hydraulic conductivity values used in
this analysis were compiled nnder the
auspices of the American Petroleum
Institute and the National Well Water
Association.2” The objective of the data
compilation was to provide the Agency
an up-to-date, screened datasource for
probabilistic modeling. Hydraulic
conductivity values fram site
investigations at 400 hazardous waste
sites were collected, subjected to
internal review, and were subsequently
published in a peer-reviewed journal.

The groundwater velocity at a specific
location, such as a receptor well, has
regional and local contributions.
Regional groundwater velocities are
proportional to hydraunlic conductivity,
while local velacities are governed by
areal recharge and are almaost
independent of hydraulic conductivity.
Of the entire hydraulic conductivity
database, there are only two values
equal to 2.21 x 107 m/yr. These values
are relatively high but not implausible
for fractured sedimentary rocks (Region
2). Regions 4, 5, and 6 {Sand and Gravel;
Alluvial Basins, Valleys, and Fans; and
River Valleys and Flood Plains,
respectively) have four hydraulic
conductivity values which are in excess
of 10° m/yr. These values, although
relatively high, are also not implausible.
For example, literature reforences
indicate that values of hydraulic
condnctivities for gravelly deposits may
range from 10* to 107 m/yr.28 We also
note that these values make up an
extremely small fraction of the values in
the data base, thereby reflecting the
likelihood of their eccurrence
nationally. This is consistent with the

27 Newsll, CJ., L.P. Hopkins, and P.B. Bedient.
1988, Hydrogeologic Databass for Ground Water
Modeling. American Petroleum Institute,
‘Washington, DC; and Newell, C.J., L.P. Hopkins,
and PB. Bedient. 1990. A hydrogeolopic databese
for ground water randeling. Ground Water
28{5):703-714.

3 See Freeze, RA., J.A. Cherry. 1979,
Groundwalee; Prentice Hall, Englowood Cliffs, New
Jersey, and Driscoll, F.G. 1986. Groundwater and
Wells, Second Edition; Johusan Sereens, Publisher,
St. Paul, Minnesata.

nationwide probabilistic approach we
used in the risk evaluation.

£ Simulation Durations. The
cominenters pointed out that for several
chemicals (o-anisidine, p-cresidine, and
2 4-dimethylaniline}, the groundwater
time to impact is more than 250 years.
The commenters stated that simulations
over this time period are
computationally intensive and generate
results that are unrealistic and not
interpretable, because we cannot predict
human behaviors that influence
exposure or land uses so far in the
future. Commenters snggested that EPA
should limit the results to the maximum
concentration within the next 100 years.

As a matter of policy, the Agency has
adopted long time frames for assessing
risks in the hazardous waste listing
program because it allows peak
concentrations to be observed at most
receptor locations. This time frame is
consistent with other listing
determinations.z? The EPACMTP
computer model, developed by the
Agency, can perform the simulation
over these time frames in a
computationally efficient manmer on
modern computers. It is well
documented in the scientific literature
that groundwater travel can span
hundreds to thousands of years.

Therefore, we do not agree that
simulations over a 250-year time period
will generate results that are unrealistic
and not interpretable. Furthermore, the
commenter did not provide any reason
why arbitrarily restricting the modeling
to a 100~year time frame would be more
appropriate. The Agency agrees that
future changes in human behavior and
environments are sabject to uncertainty.
However, the Agency’s probabilistic
approach in conjunction with relatively
conservative assumptions is designed to
provide a reasonable level of protection
for future generations.

g. Exposure Parameters. Commenters
stated that EPA has selected maximmim
values for several exposure parameters
for the probabilistic analyses, and that
use of maximum values overestimates
potential risk.

Ingestion and inhalation rates:
Commenters argned that EPA’s current
ranges for groundwater ingestion rates
are gverly conservative and that EPA
overestimated the amount of water
ingested by potential adult receptors.
The commenters noted that the
maximuwm values used by EPA are
higher than the 99th percentile value
presented in EPA’s Exposure Factors

29 Paints Listing Determination; Pebruary 13,
2001; 66 FR 10093; Inarganic Chemical
Man Listing Determination; September
14, 2000; 65 FR 55697.
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Handbook {(EPA 1997a).3¢ The
commenters also argued that EPA
overestimates maximum inhalation rates
for adult and child residents, noting that
the maximum rate nsed by EPA exceeds
the 99th percentile inhalation rates for
men and women given in EPA gnidance
(EPA (2000), Options for Development
of Parametric Probability Distributions
for Exposure Factors).

We do not agree that the water
ingestion and inhalation rates we nsed
are overly conservative. The maximnm
values were used to truncate the
distribution during sampling using a
statistical software package. A large
range was used in order to prevent the
shape of the data distributions from
being distorted. For groundwater
ingestion, the mean, 50th, 90th, 95th,
and 99th percentiles from the sampled
data were verified by comparing them
against the data provided in EPA’s
Exposure Factors Handbook. Similarly
for inhalation, the simulated 99th
percentile value for the adult inhalation
rate we used was consistent with the
values cited in the above document. In
addition, the probabilistic analyses use
values thronghout the distribution of
parameter values. The maximum value
is only one point on the distribution
curve, and thus, has a minor impact on
the overall modeling results.

: sure Duration: The commenters
contended that EPA used exposure
durations that are inappropriate for the
receptors identified. The commenters
argued that EPA overestimated the
period of exposure, thereby arbitrarily
increasing the risk estimates calculated.
The commenters pointed out that the
exposure duration for a child varied
between one and 50 years, even though
the greatest length of potential exposure
is five years for a one-to five-year-old.
Commenters stated that EPA comrectly
holds all other inputs within the one-to
five-year age bracket; therefore, EPA’s
‘methodology counld resuit in modeling a
22-year-old that has the body weight
and ingestion rate of a five-year-old.

EPA does not agree that the exposure
duration is inappropriate for the
receptors identified. The exposure
duration used in the analysis is selected
once for each receptor at the beginning
of each iteration. As we described in the
proposal (68 FR 66182—-66183), we
evaluated a child whose exposure
begins at a random age between one and
six years old. We then aged the child for
the number of years defined by the
randomly selected exposure duration.
As children mature, their physical

30 1J.8, EPA Exposure Factors Handbook, August
1997; EPA/600/P-95/002Fa. http//www.epa.gov/
necea/pdfs/eft/front.pdf.

characteristics and behavior patterns
change. Depending on the exposure
duration selected, a receptor (e.g., 2 1-
to 5-year-old) ages through successive
age groups (also known as cohorts).
Other exposure parameters {(i.e., body
weight, inhalation rate, drinking rate}
are held constant while a receptor is in
a given age cohort, but are selected
again as a receptor euters the successive
age cohort. For example, a receptor
initiated at age three would have a
constant 1- to 5-year-old body weight at
ages 3, 4, and 5. At age 6, a new body
weight would be selected from the 6- to
11-year-old body weight distribution to
be used for the duration spent in this
cohort {and so on). A 22-year-old would
have a body weight selected from the
adult body weight distribution, not that
of a 1- to 5-year-old.

Indoor air exposures: The
commenters believe that the shower
model used by EPA overestimates
potential exposure and risk. The
commenters claim that EPA used
several overly conservative exposure
parameters, including the time in the
bathroom. Commenters contended that
it is highly unlikely that individuals
regularly spend four hours in the
bathroom showering and in related
activities, and suggested that the total
duration should not exceed a plausible
value (e.g.. one hour total). The
commenters also argued that EPA
assumed that the entire constituent
concentration is available for uptake
and did not consider that only a fraction
of that inhaled may be available and
absorbed.

EPA does not believe that the indoor
air exposure parameters are overly
conservative. During the Monte Carlo
simulation, the distributions for the
time spent in showering and related
activities are sampled independently,
such that the combined shower
exposure used in the Monte Carlo
simulation is significantly lower than
four hours. For example, the 50th
percentile value of the combined
shower exposures results in a duration
of 32 minutes in the bathroom; the 99th
percentile value of the combined
shower exposures results in a total
duration of 83 minutes in the bathroom.
These are not implausible values. The
commenters did not suggest any
alternative exposure periods for the
showering scenario, so we cannot-
compare any suggested values to those
we used in onr analysis. We note,
however, that the mean, 50th, 90th,
95th, and 99th percentiles were verified
by y comparing them against the data
provided in EPA’s Exposure Factors
Handhook. In addition, shower
inhalation exposure was a determining

exposure pathway for only two
constituents (naphthalene and
dichlorobenzene} and neither of these
two constituents served as a basis for
listing K181. Drinking water ingestion
was the determining pathway for all
other constituents.

In order to be protective of haman
health, EPA asstmes that the entire
constituent concentration in indoor and
ambient air is available for respiratory
upfake, unless chemical-specific data
indicate otherwise. Data on the fraction
absorbed from inhalation are not
frequently available, and the commenter
did not provide any such data.
However, when data are available, the
fraction absorbed is incorporated into
the cancer and noncancer inhalation
benchmarks.

Monte Carle Distributions: In the
Monte Carlo analysis, the Agency used
distributions to describe several
exposure parameters, including body
weight, exposure duration, and drinking
water intake. The cornmenters
contended that EPA failed to follow its
own guidance when developing these
distributions, noting that the document
Guiding Principles for Monte Carlo
Analysis (EPA 1997c]) stated “risk
assessors should never depend solely on
goodness-of-fit tests to select the
analytic form for a distribution.” The
commenters pointed out that for the
distributions used in the exposure
assessment, the Agency did not
complete any graphical analyses of the
data to ensure that the distributions
selected were consistent with the results
of the statistical analyses. The
commenters also stated that EPA did not
provide enough information to support
the distribution selected for drinking
water ingestion (a gammau distribution)
instead of a lognormal distribution, as
described in EPA’s Exposure Factors
Handbook.

We agree that graphical
representations are often useful and we
have provided such graphical
representations for key exposure
parameters in the Response to Comment
document. However, as part of our
analysis for the proposal, EPA
conducted a thorough review of
sampled data to ensure that the selected
percentiles were representative of the
data. Regarding the specific distribution
selected for drinking water ingestion,
the gamoma model provided a better fit.
T any case, we found no significant
difference between using the gamma
versus the log normal distributions for
this data set. For example, using a ‘

ima distribution for drinking water
intake of adults, the 50th and 90th
percentile simulated values are 1,272
mL/day and 2,302 mL/day, compared to
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1,252 mL/day and 2,268 mL/day for the
log normal distribution.

9. Implementation

EPA received comuments on a number
of issues concerning the proposed
implementation approach for the K181
listing determination. The most
significant issues include: (1) EPA’s
alternative to consider all wastes
generated during the year to be
hazardous if the mass loading limit for
a CoC in the wastes is met or exceeded
at any time during the year; (2) not
allowing higher quantity waste
generators the option of using
knowledge of their wastes to
demeonstrate that the wastes are
nonhazardous; (3] use of the maximum
detected concentration or a
concentration based on the 95th
percentile npper confidence limit of the
mean to determine the mass of a CoC;
{4) EPA’s onsite recordkeeping
requirements to support a nonhazardous
determination for the wastes; and (5)
EPA’s annual follow-up testing
requirements to verify that wastes
remain nonhazardous. The Agency’s
responses to these comments are
summarized below. The verbatim
comments and our responses to all
comments are provided in the Response
to Comments Background Document.

a. Alternative Option for Wastes
Which Meet or Exceed Muoss Loading
Limit. EPA took comment on an
alternative option that would consider
all wastes generated during the year to
be hazardous if the mass loading limit
for a CoC in the wastes is met or
exceeded at any time during the year.
Commenters on the proposed rule did
not support this option. They argued
that this alternative is not necessary or
practical for several reasons. First, waste
quantities determined to be
nonhazardous based on the resulis of
the risk assessment would be subject to
hazardous waste regulation. Second, it
would require the waste generators to
accurately forecast customer demand for
products and the amount of constituents
in wastes over a one year period from
highly variable waste streams that often
result from batch manufacturing
processes. Third, customers may have to
be turned away and potential new
products put on hold if & company’s
forecast for the mass of any CoC in its
wastes is approached before the end of
the calendar year and the wastes have
been disposed in a nonhazardous
landfill. Finally, waste management
facilities (for nonhazardous wastes) may
not accept such nonhazardous wastes if
the wastes may later be declared
hazardous.

EPA generally agrees with the
concerns stated by the commenters on
the alternative option. We noted some of
these concerns in the proposed rule as -
part of our request for comment on this
option. Specifically, we agree that the
alternative approach would cause
significant difficulties for waste
management facilities that might accept
initial batches of wastes as
nonhazardous, but later find that these
wastes are declared hazardous. As a
result, the generators may have
difficulty tn finding waste management
facilities that would accept wastes as
nonhazardous under this approach.
Therefore, we are finalizing the
proposed approach, which considers all
K181 potential wastes generated up to
the mass loading limits of the CoCs to
be nonhazardous and allows these
wastes to be managed as nonhazardous.
In other words, the K181 listing would
apply to only the portion of wastes that
meets or exceeds the mass loading
limits for any of the K181 CoCs in a
calendar year.

While the K181 listing only applies to
wastes that meet or exceed the mass
loading limits, the Agency notes that the
annual mass loading limits, the landfill
design requirements, and treatment in
specified combustion nnits are
conditions of the listing. Dyes and/or
pigments nonwastewaters become K181
wastes unless a generator fulfills one of
these conditions. If one or more of these
conditions are not met, EPA or
anthorized states could bring
enforcement actions for violations of
hazardouns waste requirements against
anyone who has not managed the waste
in compliance with applicable Subtitle
C requirements. Furthermore, EPA can
take action under section 7003 of RCRA
if the management of dyes and/or
pigment nonwastewaters may pose an
imminent and substantial endangerment
1o hhoman health or the enviconment.
Thus, we advise generators to properly
store nonwastewaters that are
potentially hazardous under the K181
listing. At a minimum, we encourage
generators to store all wastes in praper
containers {i.e., such that wastes are not
placed directly on the ground) prior to
disposal. -

b. Using Knowledge of Wastes To
Demonstrate that Wastes are
Nonhazardous. EPA proposed that
waste generators whe generate or expect
to generate 1,000 metric tons per year or
less of K181 eategorized wastes would
have the option of using knowledge of
their wastes to demonstrate that their
wastes are nonhazardous. On the other
hand, we proposed that generators who
generate more than 1,000 metric tons
per year (MT/yr] of K181 would be

required to use the more extensive -
procedures in § 261.32(d}(3}, which
include a requirement to test for
constituents reasonably expected to be
present. Cornmenters objected fo EPA’s
proposal that would limit who could
use knowledge of their wastes to
demonstrate that their wastes are
nonhazardous. They stated that all
waste generators should have the option
of using knowledge to demonstrate that
their wastes are nonhazardons,
irrespective of how much waste they
generate. This is becanse, in most cases,
commenters believe that testing of
wastes by generators is unnecessary and
burdensome. They pointed out that
waste generators have sufficient
knowledge about their wastes to make
appropriate determinations for any
quantity of wastes that they generate.
They also noted that the wastes do not
contain many of the propased CoCs for
K181 and, when present, they are not
likely to exceed threshold quantities.
Finally, the commenters emphasized
that, if toluene-2,4-diamine is not
present in the wastes and the wastes are
being disposed in lined landfills, then
the testing requirements are irrelevant
and should be deleted.

We proposed and are finalizing that
all manufacturers can use knowledge of
their wastes to determine which X181
constituents of concern are reasonably
expected fo be present in their wastes.
However, we do not agree that
manufacturers who generate more than
1,000 MT/yr should have the option to
use knowledge to determine the level of
K181 CoCs present in their wastes. This
is in part because, as stated in the
propesal, we believe that the larger
quantities of wastes have the potential
for posing greater environmental risks
than smaller quantities of wastes if a
nonhazardons determination based on
knowledge turns out to be inaccurate
{see 68 FR 66202). In addition, as
discussed previously (section IV.A.6),
we believe that the information
available indicates that the constituents
of concern are present in dye/pigment
praduction wastes, and that the levels of
the constituents have the potential to
exceed the annual mass loading limits.
Therefore, we believe that it is
reasonable to require larger quantity
waste generators to test their wastes.
Test data represent the best information
that can be obtained on the
concentrations of CoCs present in the
waste and for use in determining the
mass loading levels for CoCs, because
waste testing provides a direct
indication of constituent levels. it
should aiso be noted that, based on the
conditional nature of the final listing
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determination, the generators who
generate more than 1,000 mefric tons
per year of K181 would only have fo test
their wastes if they are managing them
in a landfll that does not meet the liner
standards identified in the listing. That
is, if such generators are managing their
wasfes in lined landfills that are subject
to {or otherwise meet] § 258.40, 264.301
or 265.301, there is no need to
determine the levels of K181 CoCs and
thus no need to test: Finally, we note
that if facilities generating 1,000 MT/yr
or less use some level of waste analysis
data to determine the levels of CoCs

To ensure protection of human health
and the environment, we want to be
reasonably conservative and see that
generators use the most appropriate
concentrations of CoCs to calculate the
mass of each CoC in the wastes.
Therefore, the use of rolling averages,
average concenirations, or median
concentrations wonld not be
appropriate. Rolling averages and
average concentrations are based on the
simple average of the measured
concentrations, with no statistical
measure of the confidence limit
associated with these concentrations.

present, they are still only subject to the
requirements in § 261.32(d}{2}, and not
the more extensive testing requirements
in §261.32(d)(3}.

‘We are adding further language in the
regulations to clarify when the
generators are required to evaluate their
wastes and to demonstrate their wastes
are not hazardous. We have revised the
beginning of § 261.32(d) to make it clear
that only generators that do not dispose
of the wastes in landfill units that meet
the design reguirements in the listing
description are required to evaluate
their wastes for CoCs nnder
§ 261.32(d){1) through § 261.32(d}{(3).
Generators that dispose of their wastes
in landfills meeting the specified design
requirements do not have to evaluate
their wastes, however they must
document the disposal in an appropriate
landfill {§ 261.32{d}(4)). Furthermore,
we added language to the beginning of
§ 261.32(d){3) to clarify that all steps in
this subparagraph must be completed.

c. Use of the Maximum Detecied
Concentration or a Concentration Based
on the 95th Percentile Upper
Confidence Limit of the Mean. EPA.
proposed that waste generators nse the .
maximum detected concentration or, if
multiple samples are collected, use
either the maximum concentration or a
concentration based on the 95th
percentile upper confidence limit of the
mean (UCLM) in order to determine the
mass of a CoC in the waste. Commenters
did not support the use of the maximum
concentration, since they believe it is
overly conservative and would overstate
the mass loading generated by a facility.
The commenters also considered the use
of a concentration based on the 95th
percentile UCLM as complicated and
open to interpretation. Instead of
requiring the nse of the maximom
concentration or a concentration based
on the 95th percentile UCLM,
commenters suggested that waste
generators should be allowed to use
rolling averages, or average
concentrations, or median
concentrations.

Therefore, the use of simple averages
would not account for the possibility of
a wide variability in the levels of CoCs
in the waste. The median is simply the
middle value in the data {i.e., one-half
of the values are above the median, and
one-half are below it) and may not be
representative of the average
concentration of a CoC in the waste.

The use of maximmm sample
concentration is appropriate when the
waste generator takes insufficient
samples of a particular amount of waste.
In general, because potential K181
wastes are likely to be highly variable,
waste generators should be taking
mutltiple samples to properly
characterize the wastes. For multiple
samples, the waste generator may use
the maximum detected concentration or
a concentration based on the 95th
percentile upper confidence limit of the
mean for a CoC. The upper confidence
limit approach takes into account the
variability of the waste and provides a
measure of confidence that the mesn
concentration is below the upper bound
of the confidences limit. Thus, using the
95th percentile npper confidence limit
of the mean for a CoC gives a greater
degree of confidence that its mass in the
waste is below the mass loading limit.
The 95th percentile upper confidence
limit calculation, although it requires
same statistical analysis, is relatively
simple to calculate and has been used
in other parts of the RCRA program {e.g.,
ses the implementation of the
Comparable/Syngas Fuel Exclusion
under 40 CFR 261.38(c}{8}(iii}{A)). [Use
of the 95th percentile upper confidence
level provides assurance that the mass
loadings established in the regulation
will be protective of human health and
the environment.}

d. Onsite Recordkeeping
Reguirements. EPA proposed onsite
recordkeeping requirements to support a
nonhazardous determination. These
included keeping records on waste
sampling and analysis. Commenters
questioned the need for waste analysis
and onsite recordkeeping requirements
associated with waste analysis if

toluene-2,4-diamine is not present in
the waste and the wastes are being
disposed in a lined landfill. The
commenters stated that EPA, at most,
sheuld require records of wastes limited
to proof of transportation to the
appropriate landfill.

As described previausly, the Agency
has reviewed the comments on toluene-
2 A-diamine and has decided to no
longer include toluene-2,4-diamine as a
constituent of concern for K181. As a
result of this decision, one of the two
conditions that were proposed for the
dyes and/or pigment nonwastewaters to
be considered nonhazardous under the
landfill exemption has been eliminated.
The only remaining condition for these
wastes to be considered nonhazardous
in the final listing is for the wastes to
be disposed in a landfill unit that meets
the liner design standards specified in
the listing description. (As disenssed in
section IV.A_3, the listing also includes
an exemption for combustion.)
‘Therefore, as lang as the wastes are
being disposed in these types of
landfills, the waste generators do not
have to test or maintain records
associated with waste sampling or
testing. The Agency agrees that records
demonstrating that each shipment of
waste was received hy an acceptable
type of landfill must be maintained.

A generator claiming that it is not
subject to the listing would have to
maintain sufficient documentation to
demonstrate that it has not exceeded the
relevant annual mass loading limits,
that it has sent its waste to a landfill
meeting the liner design standards
specified under the conditional
exemption, or that the waste was treated
in a permitted combustion unit as
specified in the listing description. EPA
believes that it is critical for generators
to have documentation demonstrating
that the waste is below the mass loading
limits, or that shipments of waste have
been {or will be] sent to landfills
meeting the specified design
requirements or combustion units as
specified in the listing. Paragraphs
(d)(1), (d)(2), (d)(3) and (d}(4]} of § 261.32
of the rule require generators of dyes
and/or pigment nonwastewaters from
the listed product classes to keep
records under the authority of sections
2002 and 3007 of RCRA. Failure to
comply with the recordkeeping
requirements could result in an
enforcement action by EPA under
section 3008 of RCRA or by an
authorized State under similar State
authorities. Without adequate
dacumentation, the regulating agency
may presume that the generator is not
complying with the requirements for
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demonstrating that the wastes are
nonhazardous.

Note that in the final rule, we are also
clarifying that the requirement for
keeping records on site for three years
under paragraphs {d)(2) and {d}{3) refers
to the three most recent calendar years
by including mare specific text in
§261.32(d}{2)(iv) and § 261.32(d)}(3)}(x)
{i.e., “Keep the following records on site
in which the hazardous waste
determinations are made’’}. We believe
this clarification makes the
recordkeeping requirement more
consistent with the calendar year basis
of the ammual loading limits.

Below we provide examples to
illustrate the types of records that need
to be kept on site for two facilities, one
that sends all wastes to a municipal
landfill, and another that tests their
waste.

Example 1: Facility D is a producer of a
variety of in-scope organic dyes and
pigments, generating 2,000 metric tons per
year of wastewater treatment sludges. The
generated wastes do not exhibit any
hazardous waste characteristic nor meet any
ather listing descriptions. While the total
?uanﬁty of wastes exceeds 1,000 MT/yr, the
acility decides to send all of the wastes to
a municipal landfill where the receiving
units meet the liner design criteria of .

§ 258.40. Therefore, the facility has no
obligation to test for the presence of CoGCs. To
comply with the recordkesping requirements
of § 261.32(d){4), the facility keeps records on
site for three years to show that shipments of
the wastes received by the landfill ave
disposed of properly. These records include
documentation of the types of wastes
shipped, shipping records from the
transporter and the landfill documenting
receipt of the waste shipment, and
documentation from the landfill or state
indicating that the lemdfill units mest the
§258.40 design standards,

Example 2: Facility E is a producer of in-
scope organic dyes and pigments generating
3,500 MT/yr of process sludges. Facility E
would like to manage as much as possible of
the 3,500 MT as nonhazardous {e.g., dispose
of the waste in an industrial landfill that does
not meet the liner criteria specified in the
listing description), as long as the wastes are
below the mass-loading Hmits in § 263.32(c).
Sinee the total volume of nonwastewaters
exceeds 1,000 MT/yr, the facility nvost follow
the procedures set forth in § 263.32(d)(3) to
determine the status of its nonwastewaters.

Therefore, the facility first determines
that one of the K181 listing constituents
is expected to be present in the facility’s
wastes (4-chloroaniline). This
determination is based on the raw
materials used for manufacturing, the
impurities likely present in the process
feeds, and the production chemistry
involved. The facility documents this
finding using the MSDS sheets for the
materials nsed, the process reaction

information reviewed, and the results of
t analyses performed.

The facility develops a sampling and
analysis plam that includes the
requirements of § 263.32(d)(3}(ii) for
characterizing the levels of the K181
constituents present in the wastes
destined for disposal in an industrial
landfill that does not meet the liner
requirements. The facility collects and
analyzes representative waste samples
according to the developed sampling
and analysis plan and the
§ 263.32(d)(3)(iv] testing requirements.
The analytical results show that the
annual amount of waste contains up to
6,800 kg/yr of 4-chloroaniline. The
facility maintains on site the sampling
and analysis plan, docoments showing
the analytical results and the
accompanying quality assurance/quality
control (QA/QC) data, and records
showing the waste batches and
quantities represented by the test
results. -

The facility keeps a running total of
the 4-chloroaniline mass loadings
determined thronghout the year and
docunients the calculations performed.
The facility manages thaose batches with
cumulative mass loadings of less than
4,800 kg/yr of 4-chloroaniline as
nonhazardons waste, and ships them to
an industrial }andfill that does not mest
the design requirements of § 258.40,
§264.301, or §265.301. The facility is
careful to document the mass loadings
in those batches. The facility ships the
remaining waste to a municipal landfill
subject to the § 258.40 design criteria.
The facility keeps all of the above waste
determination and management records
on site for three years.

e. Annual Follow-up Testing
Requirements. EPA proposed that waste
generators continue to perform waste
analysis annunally after the wastes have
been determined to be nonhazardous for
the purpase of verifying that the wastes
remain nenhazardous. However, we also
proposed that the annual festing
requirements for the wastes could be
suspended if the annual running total
mass levels for the CoCs during any
thren consecutive years based on the
sampling and analysis results for the
CoCs in the wastes are determined to be
nonhazardous. We also proposed that
following a significant process change
(i.e., if it could result in significantly
higher levels of the CoCs for K181 in the
wastes and greatly increase the potential
for the wastes to become hazardous), the
annual testing requirements for the
wastes would be reinstituted.
Commenters questioned the need for
annmal testing requirements over a
period of at least three years. They
believe that, after a demonstration that

the wastes are nonhazardous for one
year, annual follow-up testing
requirements are not necessary, unless
there is a significant change in the
process. Alsa, if there is a significant
process change, the commenters helieve
that a one year repeat demonstration
should be considered sufficient to
demonstrate that the wastes remain
nonhazardous. In addition, commenters
believe that there is no reason for
annual testing of wastes disposed in
lined landfills, if they do not contain
toluene-2,4-diamine or if the
concentration of toluene-2,4-diamine in
the wastes does not change. Finally,
commenters pointed out that EPA, in
other hazardous waste exclusions,
requived am initial demonstration and
repeat demonstration only when there is
a significant change in the process that
generates the wastes.

The Agency notes that toluene-2,4-
diamine is no longer a constituent of
concern for the K181 waste listing.
Therefore, any waste generator that is
disposing of these wastes in a landfill
unit subject to the liner design criteria
specified in the listing description, is
not required to test or conduct repeat
testing under the conditional final
listing for the dyes and/or pigments
nonwastewaters. However, any large
waste generator that tests their wastes
and is not disposing of them in this type
of landfill {or treating the waste by
combnustion as specified in the listing} is
subject to the testing requirements {as
proposed) in today’s final rule at
§ 261.32{d)(3). This is because the
wastes produced by the dyes and/or
pigments industries using batch
processes can be highly variable.31 As a
result, we do not believe that testing for
one year is sufficient to demonstrate
that the waste wonld remain
nonhazardous over a sufficiently long
period of time. Thus, the Agency is
requiring test data to show that the dyes
and/or pigment wastes are
nonhazardous for three consecutive
years to provide a greater degree of
confidence in the waste determination. -
‘The follow-up testing can only be
suspended if it is demonstrated that the
wastes are nonhazardous for three
consecutive yeéars.

10. Exemption for Non-Municipal
Landfills

The proposed rule included an
exemption for wastes disposed in
landfill units that are subject to the liner
design requirements in § 258.40. This

3t As ETAD indicated in its comment that “Dyes
production involves batch processes, numerous
distinct products and highly variable waste streams

* k&
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was based on our risk analysis that
demonstrated that wastes disposed in
landfills with composite Hners did not
present significant risks for K181 dye
snd pigment wastes. (In the proposal,
we also inchuded a mass-loading limit
for toluene-2,4-diamine for composite-
lined units, but as noted previously, we
are dropping this constituent in the final
mle.} We also songht comment on the
option of including in the exemption
wastes that are disposed in other non-
municipal landfills (industrial landfills)
that meet the liner design requirements
in § 258.40 or Subtitle C landfills. One
commenter indicated that, since lined
landfills do not pose a significant risk
for disposal of the waste, manufacturers
generating potential K181 waste should
have the option of utilizing synthetic
membrane lined industrial landfills
which are as protective as lined
municipal landfills. The commenter
suggested that the generators could be
responsible for assuring that a landfill is
designed with an appropriate synthetic
liner system.

After considering this issue fully, we
agree that it would be appropriate to
include industrial landfill units (e.g.,
non-municipal landfill units) in the
landfill exemption for the K181 listing,
provided the units meet the specified
liner design standards. While the
available information indicates that
generators are using primarily
municipal landfills for disposal of dyes
and pigment manufacturing wastes,
comments submitted {see CPMA
comments, Appendix B} indicate that
industrial landfills are in nse to some
extent. We do not wish to preclude use
of commercial industrial landfills that
meet the liner standards for municipal
landfills in § 258.40 (or for subtitle C
landfills). As the commenter suggested,
the generator wonld be responsible for
documenting that the landfill meets the
specified liner standards. States have
regulations governing the design of non-
municipal non-hazardous landfills.32
Thus landfill operators are Iikely to
have certifications or permit conditions
available to provide to generators who
wish to use snch landfills instead of
municipal landfill units. As described
previously in the disenssion on
recordkeeping requirements, generators
wishing to qualify for the exemption are
required to maintain records to show
that they are using an appropriate
landfill unit, whether the unit is a
municipal landfill, subtitle C landfiil, or
an industrial landfill. Therefore, we are
finalizing the listing to include an

32 Association of State and Territarial Solid Waste
Manasgement Officials (“ASTSWMO™), Non-
Municipal, Subtitle D Waste Survey.

exemption for wastes disposed in
subtitle D landfills that meet the design
requirements in § 258.40, § 264.301, or

§ 265.301. The landfill exemption in the
K181 listing now reads as follows (the
final rule also includes an exemption for
certain combustion units, as well):

These wastes will not be hazardous if the
nonwastewaters are: (i) Disposed in a subtitle
D Jandfill unit subject to the design eriteria
in § 258.40, (ii) disposed in a subtitle C
landfill unit subject to either § 264.301 or
§ 265.301, (iii) disposed in other subtitle D
landfill units that meet the design criteria in
§ 258.40, § 264.301, or § 265.301, or (iv)
treated in a combustion unit that is permitted
under subtitle C, or an onsite combustion
unit that is permitted under the Clean Air
Act.

B. Final “No List” Determination for
Wastewuaters

The Agency propased not to list as
hazardous wastewaters from the
production of dyes and/or pigments. We
received numerous comments
supporting this proposal, and no
adverse comments on this proposed
decision. We have not independently
learned of any new information
requiring us to change our position on
these wastes. Therefore, we are making
a final decision not to list wastewaters
from the production of dyes and/or

- pigments.

C. What Is the Status of Landfill
Leachate Derived From Newly-Listed
K181Wastes?

As noted in the proposed rule,
actively managed landfill leachate and
gas condensate generated at non-
hazardous waste landfills derived from
previously-disposed and newly-listed
wastes could be classified as K181. We
proposed to temporarily defer the
application of the new waste code to
such leachate to avoid disruption of
ongoing leachate management activities
while the Agency decides if any further
integration is needed of the RCRA and
CWA regulations consistent with RCRA
section 1006(b}(1).

‘We are finalizing the revisions to the
temporary deforral in § 261.4(b}{15) with
no change from the proposed rule.
Commenters generally supported the
proposed deferral. However, two
commenters stated that EPA should
make the deferral permanent. One of the
commenters stated that the various
approaches used by EPA in listings,
including the mass loadings approach
proposed for the cwirent dyes and
pigments waste listing, creates
wncertainty for the municipal landfill
operator regarding leachate
management. The other commenter also
urged EPA to expand this deferral to

include leachate that is derived from a
surface impoundment.

As we poted in the proposal, we
believe a temporary deferral is
warranted. We believe that it is
appropriate to defer regulation on a
case-by-case basis to avoid disrupting
leachate management activities, and to
allow us to decide whether any further
integration of the two programs is
needed.32 While the commenter
suggested there were *“uncertainties” in
leachate management requirements, nio
specific problems were identified. In
any case, a broader exemption for
lamdfill leachate is beyond the scope of
the cwrrent rulemaking. Similarly, we
see no need to expand the deferral to
include leachate from surface
impoundments, as well as landfills. The
issues raised by this commenter relate to
the management of leachate from closed
surface impoundments located on site.
We believe that these issnes are site-
specific and are best left to the local
regulatory agency. Therefors, we are not
expanding the deferral to include
impoundment leachate.

One commenter sought clarification
on our use of the term “active
management,” in the context of our
statement in the proposal that “The
Agency often uses the term ‘active
management” as a catch-all term to
describe the types of activities that may
trigger RCRA subtitle C permitting
requirements.” {See 68 FR 66199,
Footnote 57). The commenter noted that
actions not requiring a permit may be
active management and wanted to
clarify that active management would
include situations like 80-day storage of
excavated K181 waste, which does not
require a permit. The commenter is
correct. We did not mean to imply that
active management can only ocenr for
actions requiring a RCRA subtitle C
permit. In the case of a typical listed
waste, excavated wastes stored in 90-
day containers (e.g., roll-off bins) would
indeed be considered “active
management” smd carry the hazardous
waste code designation. For the K181
listing, however, the only excavated
wastes that could carry the K181
designation would be wastes that meet
or exceed the mass loadings of any of
the specified constituents. Furthermore,
if the excavated waste is disposed in a
suitable landfill that is subject to or

33 EPA’s Office of Water examined the need for
national effluent limitations guidelines and
pretrestment stemdards for wastewater discharges
{including leachate) fram certain types of landfills
(see proposed rule at 63 FR 64286, February 6, 1998).
EPA decided such standards were not required and
did not issue pretreatment standards for Subtitle D
Tendfill wastewaters sent to POTWs {see 65 FR
3008, Janary 19, 2000).
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meets the specified design criteria, or
treated by combustion as specified in
the listing description, then the waste
would be exempt from the listing.

D. What Are the Final Treatment
Standards Under RCRA’s Land Disposal
Restrictions for the Newly-Listed
Hazardons Wastes?

1. What are EPA’s Land Disposal

The RCRA statute requires EPAto
establish treatment standards for all
wastes destined for land disposal. These
are the so called “land dispaosal
restrictions” or LDRs. For any
hazardous waste identified or listed
after November 8, 1984, EPA must
promulgate LDR treatment standards
within six months of the date of
identification or final listing {(RCRA
section 3004(g}{4], 42 U.S. C 6924(g}{4)).
RCRA also requires EPA to set as these
treatment standards *“* * * levels or
methods of treatment, if any, which
substantially diminish the toxicity of
the waste or substantially reduce the
likelihood of migration of hazardous
constituents from the waste so that
short-term and long-term threats to
human health and the environment are
minimized.” RCRA section 3004{m){1),
42 U.5.C. 6924(m)(1}. Once a hazardous
waste is prohibited, the statute provides
only two options for legal land disposal:
Meet the treatment standard for the
waste prior to land disposal, or dispose
of the waste in a land disposal unit that
satisfies the statutory no migration test.
A 1o migration unit is one from which
there will be no migration of hazardous
constituents for as long as the waste
remains hazardous. RCRA sections 3004
(d), (e), (), and (g)(5).

We are finalizing the prohibitions and
treatient standards for the K181 wastes
which we are listing as hazardous. The
date of the prohibition and treatment
standard is Aungust 23, 2005.

2. How Does EPA Develop LDR
Treatment Standards?

In an effort to make treatment
stamdards as uniform as possible, while
adhering to the fundamental
requirement that the standards must
minimize threats to human health and
the environment, EPA developed the so
called Universal Treatment Standards
{codified at 40 CFR 268.48). Under the
UTS, whenever technically and legally
possible, the Agency adopts the same
technology-based numerical limit for a
hazardous constituent, regardless of the
type of hazardous waste in which the
constituent is present. See 63 FR 28560
{May 26, 1998}); 59 FR 47982 (September
19, 1994). The UTS, in turn, reflects the

performance of Best Demonstrated
Available Treatment (BDAT)
technologies of the constituents in
question. EPA is also authorized in
section 3004(m] to establish methods of
treatment as a freatment standard. Doing
so involves specifying an actual method
by which the waste must be treated
(omless a variance or determination of
equivalency is obtained). Given this
constraint, EPA prefers to establish
numerical treatment standards, which
leaves the option of nsing any method
of treatmsnt (other than impermissible
dilution) to achieve the treatment

standard.
EPA also finds that the treatment

standards established in today’s rule are
not established below levels at which
threats ta human health and the
environment are minimized. See

‘Hazardous Waste Treatment Council v.

EPA, 888 F. 2d 355, 362 (D.C. Cir. 1990).
That case held that the statute can be
read to allow either technology-based or
risk-based standards, and further held
that technology-based LDR treatment
standards are permissible so long as
they are not established “beyond the
point at which there is no “threat’ to
human health or the environment.” Id.
at 362. EPA’s finding that today’s
standards are not below a “minimize
threat” level is based on the Agency’s
inability at the present time to estahlish
concenfration levels for hazardons
constituents which represent levels at
which threats to human health and the
environment are minimized. See 63 FR
at 28560 (May 26, 1998) explaining at
greater length why these difficulties
remain. Thus, the Agency continues to
find that technology-based standards
remain the best approach for the
national treatment standards for these
wastes since such standards eliminate
as much of the inherent uncertainty of
hazardons waste land disposal and so
fulfill the Congressional intent in
promulgating the land disposal
resirictions provisions. 55 FR at 6642
(Feb. 26, 1990).

3. What Are the Treatment Standards for
K1817?

Of the seven CoCs that form the basis
of the final listing, two of them—aniline
and 4-chloroaniline—have an existing
UTS. For two of the other CoCs—o-
anisidine, p-cresidine—there is
adequate documentation in existing
SW-846 methods 8270, 8315, and 8325
to calculate numerical standards.
Finally, for two other constituents—2,4-
dimethylaniline and 1.3-
phenylenediamine—we are transferring
the numerical standards of similar
constituents as the universal treahment
standards.

In the proposal, we had stated that if
the numerical standards for these
constituents were shown in comments
not to be achievable or otherwise
appropriate, we might adopt methods of
treatiment as the exclusive treatment
standard. We did not receive any such
commients suggesting that these
numerical standards were not
achievable or otherwise appropriate.
Therefore, we are finalizing the
proposed numerical treatment standards
for these six CoCs.

For the remaining constituent of
concern, 1,2-phenylenediamine, we
stated in the proposed rule that in past
method performance evaluations, we
have found it difficult to achieve
reliable recovery from agueous matrixes
and precise measurements. Therefore,
we proposed technology-specific LDR
treatment standards for this constituent.
We also noted that if commenters
submitted data adeqnate for us to
develop a numerical standard, then we
might promulgate a numerical standard
in addition to, or in lieu of, the
technology standard.

Because we did not receive data on
1,2-phenylenediamine, we are
maintaining the technology-specific
standard as the LDR treatinent standard,
with ene change. We are expanding the
treatment options for K181
nonwastewaters to include, in addition
to combustion {CMBST), a freatment
train of chemical oxidation (CHOXD)
followed by BIODG (biodegradation} or
CARBN (carbon adsorption) and a
treatment frain of BIODG followed by
CARBN. We are making this change
based on a comment we received on the
proposed rule. The commenter asserted
that the proposed LDR standard of
CMBST has the potential to significantly
disrupt the company’s on-site biosolids
disposal. More specifically, because of
the mixture and derived-from rule, if the
facility were to accept into its
wastewaler treatment facility wastes
that meet the nonwastewater definition
of K181, and it contains 1,2-
phenylenedmmme, the biosolids
resulting from treatment would have to
be combusted.

In the above scenario, we do not
believe it makes sense to establish a
treatment standard that would require
the wastewater treatment biosolids to be
combusted. As the commenter points
out, and with which we agres, ifa
facility were to introduce a
nonwastewater into its wastewater
treatment system, the nonwastewater
would immediately become a
wastewater (by LDR definition} and
would be amenable to treatment by a
wastewater treatment system. Therefors,
we are adding to the LDR treatment
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standard for 1,2-phenylenediamine a
treatment train of CHOXD followed by
BIODG or CARBN and a treatinent train
of BIODG followed by CARBN. Note
that the treatment standard for K181

wastes containing 1,2-
phenylenediamine now is identical for
wastewaters and nonwastewaters, We
have revised the BDAT Backgroumd

Document to reflect this change and
placed it in the docket for today’s rule.

The following table summarizes the
fina) treatment standards for the
counstituents of concern.

TABLE [V-1.—TREATMENT STANDARDS FOR GONSTITUENTS IN K181

Wastewater
Constituents of concem CAS No. (mglL) (mg/kg)
Aniline 62-53-3 081 14
o-Anisidine (2-methoxyaniline) - 90-04-0 0.010 0.66
4-Chioroaniline 106-47-8 0.46 16
p-Cresidine 120-71-8 0.010 066
2,4-Dimethyianiline (2,4-xylidine) 95-68-1 0.010 0.66
1,2-Phenylenediamine 95-54-5 CMBST; or CHOXD b CMBST; or CHOXD fb
(BIODG or CARBN); or | (BIODG or CARBN); or
BIODG fb CARBN BIODG b CARBN

1,3-Phenylenediamine 108-45-2 0.010 0.66

Note: “f” means “followed by.”

In this final rule, we are also families of debris treatment Rule), Febrnary 2005 (i.e., the Capacity

finalizing the following provisions, all

of which are consistent with the

proposed rule. See the Response to

Comments Background Document for

other LDR-specific issues raised in

comments.

—We are adding the CoCs in K181 with
numerical treatment standards to the
Universal Treatment Standards listed
at 40 CFR 268.48, which results in the
addition of four new chemicals to the
list: o-anisidine, p-cresidine, 2,4-
dimethylaniline, and 1,3-
phenylenediamine. Adding these
constituents to the UTS list will
ensure that, if they are present in a
characteristic waste, they willbe
treated prior to land disposal, which
in turn will minimize any risks they
present to human health and the
environment. {Note: Because toluene-
2,4-diamine is not being included as
a constituent of concern for this
waste, it will no longer be added to
the UTS list at 40 CFR 268.48.)

—We are adding to F039 those
constituents identified in K181 not
already specified in F039 (the same
constituents named above for addition
to the UTS list). F039 applies to
landfill leachates generated from
multiple listed wastes in Heu of the
original waste codes. FO39 wastes are
subject to numerical treatment
standards equivalent to the universal
treatment standards listed at 40 CFR
268.48. Making this change ensures
F039 landfill leachates receive proper
treatment for the CoCs in K181.

—For debris contaminated with K181
waste, the provisions in § 268.45
apply. This means debris
contaminated with K181 would be
required to be treated prior to land
disposal, using specific technologies
from one or more of the following

technologies: extraction, destruction,
or immobilization. If such debris is
treated by immobilization, it remains
a hazardous waste and must be
managed in a hazardous waste
facility. Residuals generated from the
treatment of debris contaminated with
K181 would remain subject to the
treatment standards being finalized
today.

—We are prohihiting K181 wastes from
underground injection. Therefore,
K181 wastes may not be injected
underground, unless they meet the
LDR treatment standards or are
injected into a Class 1 well from
which it has been determined that
there will be no migration of
hazardous constitnents for as long as
the wastes remain hazardous.

E. Is There Treatment Capacity for the
Newly Listed Wastes?

1. Infroduction

Under the land disposal restrictions
{LDR) determinations, the Agency must
demonstrate that adequate commercial
capacity exists to manage listed
hazardous wastes in compliance with
the LDR treatment standards before the
Agency can restrict the listed waste
from further land disposal. The Agency
performs capacity analyses to determine
the effective date of the LDR treatment
standards for the proposed listed
wastes. This section summarizes the
results of EPA’s capacity analysis for the
wastes covered by today’s rule. For a
detailed discussion of capacity analysis-
related data sources, methodology, and
analysis results for the wastes covered
in this mle, see “Background Deocument
for Capacity Analysis for Land Disposal
Restrictions: Newly Identified Dye and
Pigment Manufacturing Wastes (Final

Background Document], available in the
RCRA docket established for today’s
final rule.

EPA’s decisions on whether to grant
a national capacity variance are based
on the availability of alternative
treatment or recovery technologies
capable of achieving the prescribed
treatment standards. Consequently, the
methodology focuses on deriving
estimates of the quantities of newly-
listed hazardous waste that will require
either commercial treatment or the
construction of new onsite treatment or
recovery technology as a result of the
LDRs. The resulting estimates of
required commercial capacity are then
compared to estimates of available
commercial capacity. If adequate
commercial capacity exists, the waste is
prohibited from further land disposal,
unless it meets the LDR treatment
standards prior to disposal. If adequate
capacity does not exist, RCRA Section
3004(h)(2) authorizes EPA to granta
national capacity variance for the waste
for up to two years or until adequate
alternative treatment capacity becomes
availahle, whichever is sooner.

2. What Are the Capacity Analysis
Results for K181?

In the proposed rule, EPA estimated
nonwastewater quantities applying
engineering estimates of wastewater
treatment sludge generation rates and,
wherever possible, using information
provided in non-CBI portions of the
RCRA section 3007 surveys and public
comments in response to the 1994 and
1999 proposed rules for dyes and
pigments production wastes. EPA
received comments in response to the
November 25, 2003 proposed rule (68 .
FR 66164}, which stated that the Agency
overestimated the amount of
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nonwastewaters generated by the dyes
and pigments production industry. We
reviewed the information snbmitted by
commenters on waste characteristics,
quantities, and management practices.
EPA found some data discrepancies and
deficiencies that limit the use of the
snbmitted data (see discussion on waste
guantities in section IV.A.5). However,
we believe the additional data from the
commenters provide useful information
on the likely waste quantities generated.
Therefore, we have analyzed the
commenters’ data and revised our
estimated waste quantities affected by
this rule. We recognize that the actual
quantity of waste requiring commercial
treatment will probably be smaller due
to waste-specific assessments of actual
K181 CoC loadings, use of the
coutingent management exemptions,
facility closures, changes in product
formulations, or waste management
practices. We also recognize the batch
process nature of this industry and the
speed at which facilities may change
product formulations. Even relying on
the larger quantities estimated for the
proposed rule, we find more than
adequate waste management capacity
exists to accommodate wastes that
would be treated or dispased as a result
of today’srule.

As described in section IV.D.3 above,
EPA is finalizing numerical treatment
stendards or methods of treatment as the
treatinent standards for the CoCs of the
newly listed K181 waste. We expect that
the CoCs in the nonwastewater or
wastewater (if K181-derived wastewater
is generated) forms of K181 are
amenable to the treatinent by
combustion or other technologies in a
treatment train. EPA estimates that, at
most, approximately 36,000 metric tons
per year of nonwastewater forms of
K181 may require alternative
commercial treatment and be managed
off site at a commercial hazardous waste
treatment facility. Furthermore, EPA
anticipates that much less than 36,000
metric tons per year of the wastes may
require combustion capacity because
nat all of these wastes are expected io
exceed the mass loading limits.
Furthermore, these wastes would not be
hazardous if the nonwastewaters are
disposed in a landfill unit that meets
liner design criteria specified in the
listing description, or are treated in
cerfain combustion units. Therefore,
these wastes will not require freatment
to meet LDR treatment standards. In any
case, we estimate that the commercially
available combustion capacity for
shadge, solid, and mixed media/debris/
devices is approximately 0.5 million
tons per year and, therefore, sufficient to

treat the newly listed waste which may
require treatment. We also expect that
adequate landfill capacity exists for
managing residuals from treating these
wastes. Also, there is adequate
wastewater treatment capacity available
should the need for treatiment of the
wastewater form of K181 wastes arise.
In addition, we are not listing
wastewaters generated at these facilities,
so there is no need for additional

. treatment of wastewater from the

production of dyes and/or pigments
{other than K181-derived wastewaters).
No commenters challenged either the
variance determination or available
treatment or dispaosal capacity for
nonwastewater or wastewater forms of
K181 wastes. Therefore, we conclude

" that sufficient treatment or disposal

capacity is available to manage newly-
Iisted K181 wastes.

'As discussed in section IV.D, we are
also finalizing the addition of the CoCs
in K181 with pumerical standards to the
constituent listed in F039 and the
universal treatment standards, EPA does
not anticipate that waste volumes
subject to the treatment standards for
F039 or characteristic wastes would
increase because of the addition of these
organic constituents to F039 and the
UTS lists. Based on available data,
waste generators already appear to be
required to camply with the treatment
requirements for other organic
constituents in F039 and characteristic
wastes. We received no comments, data,
or information to warrant any change of
this conclusion. Therefore, we expect

. that additional treatment due to the

addition of the constituents to the F039
and UTS lists will not be required.
‘When changing the treatinent
requirements for wastes already subject
to LDR (including F039 wastes), EPA no
longer has authority to use RCRA
§ 3004(h}{2) to grant a capacity variance
to these wastes. However, EPA is gnided
by the overall objective of section
3004(h), namely that treatment
standards which best accomplish the
goa] of RCRA § 3004{m) (to minimize
osed by land disposal) should
take effgct as soon as possible,
consistent with availability of treatment
capacity.

For s0il and debris contaminated with
K181, as indicated in the proposed rule,
wae believe that the vast majority of
contaminated soil and debris, if any,
will be managed on site and, therefore,
would not require substantial
commercial freatment capacity. Thus,
we proposed not fo grant a national
capacity variance for hazardous soil and
debris contaminated with this newly
listed waste. EPA received no comments
regarding this issue. There also were no

data showing mixed radioactive wastes
or underground injected wastes
associated with the newly listed K181
based on the public information used in
the proposed rule. Thus, we also
proposed not to grant a national
capacity variance for mixed radioactive
waste {i.e., radioactive wastes mixed
with K1 81) or waste being injected
underground. EPA did not receive
comments indicating that the newly
listed wastes are underground injected
ar that they are mixed with radicactive
wastes or with both radioactive wastes
and soil or debris.

Therefore, EPA is finalizing its
decision not to grant a national capacity
variance for wastewater and
nonwastewater forms of K181 wastes.
We also are finalizing our decision not
to grant a national capacity variance for
hazardous soil and debris contaminated
with the newly listed wastes,
radioactive wastes mixed with K181 or
contaminated soil or debris of K181, or
K181 wastes being injected
underground The customary time
period of six months is sufficient to
allow facilities to determine whether
their wastes are affected by this rule, to
identify onsite or commercial treatment
and disposal options, and to arrange for
treatment or disposal capacity, if
necessary. Therefore, LDR treatment
standards for the affected wastes
covered under today’s rule become
effective when the listing
determinations become effective—the
earliest possible date. This conforms to
RCRA § 3004(h)(1}, which indicates that
land disposal prohibitions must take
effect immediately when there is
sufficient protective treatment capacity
available for the waste.

Finally, EPA may consider a case-
case extension to the effective date
based on the requirements outlined in
40 CFR 268.5, which includes a
demonstration that adequate alternative
treatment, recovery, or disposal capacity
for the petitioner’s waste cannot
reasonably be made available by the
effective date due to circumstances
beyond the applicants’ control, and that
the petitioner has entered into a binding
contractual commitment to construct or
otherwise provide such capacity.

V. When Must Regulated Entities
Comply With the Provisions in Today s
Final Rule?

A. Effective Date

-+ The effective date of today’s ruleis
August 23, 2005. These provisions,
promulgated under HSWA authorities,
will take effect in both the federal
regulations and authorized state
programs at that time.
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B. Section 3010 Notification

Under RCRA § 3010, the
Administrator may require all persons
who handle hazardous wastes to notify
EPA of their hazardous waste
management activities within 90 days
after the wastes are identified or listed
as hazardous. This requirement may be
applied even to those generators,
transporters, and treatment, storage, and
disposal facilities (T SDFs) that have
previocusly notified EPA with respect to
the management of other hazardous
wastes. The Agency has decided to
waive this notification requirement for
persons who handle wastes that are
covered by today’s hazardous waste
listing and already have (1} notified EPA
that they manage other hazardous
wastes, and (2] received an EPA
identification number. The Agenicy has
waived the notification requirement in
this case because it helieves that most,
if not all, persons whe manage the
wastes listed as hazardous in today’s
rule already have netified the Agency
and received an EPA identification
number. However, any person who
generates, transports, treats, stores, or
disposes of this newly listed waste and
has not previously received an EPA
identification number must obtain an
identification number pursuant to 40
CFR 262.12 to generate, transport, treat,
store, or chspose of these hazardous
wastes by May 25, 2005, for K181.

Note that nonwastewaters would not
become newly listed K181 wastes if the
constituent mass loadings do not meet
the levels in § 261.32{c}. If the wastes
meet or exceed the mass loading limits,
the wastes would also not be listed
K181, provided the nonwastewaters are
disposed in a landfill unit or treated in
combustion unit as specified in the
listing description. Persons who
generate only wastes that meet one of
these conditions need not notify EPA or
obtain an identifieation number,
because the waste would not be K181.

C. Generators and Transporters

Persons who generate newly

identified hazardous wastes may be
ired to obtain an EPA identification

number if they do not already have one
{as discussed in section V.B abave). If
person(s) generate these wastes after the
effective date of this rule, they will be
subject to the generator requirements set
forth in 40 CFR part 262. These
requirements include standards for
hazardous waste determination (46 CFR
262.11), compliance with the manifest
(40 CFR 262.20 through 262.23}, pre-
transport procedures {40 CFR 262.30
through 262.34), generator accumulation
(40 CFR 262.34), record keeping and

reporting (40 CFR 262.40 to 262.44), and
import/export procedures (40 CFR
262.50 through 262.60). The geperator
accumulation provisions of 40 CFR
262.34 allow generators to accumulate
hazardous wastes without obtaining
interim status or a permit only in certain
specified units (container storage units,
tank systems, drip pads, or containment
buildings). These regulanons also place
a limit on the maximum amount of time
that wastes can be accumulated in these
units. If K181 wastes are managed in
units that are not tank systems,
containers, drip pads, or containment
buildings as described in 40 CFR
262.34, accuntnlation of these wastes is
subject to the requirements of 40 CFR
parts 264 and 265, and the generator is
required to obtain interim status and
seek a permit (or modify interim status
or a permit, as appropriate). Also,
persons who transport newly identified
hazardous wastes will be required to
obtain an EPA identification number {if
they do not already have one) as
described above and will be subject to
the transporter requirements set forth in
40 CFR part 263.

Nonwastewaters that do not meet the
mass loading levels in § 261.32(c} are
not listed K181. Furthermore, in cases
where the wastes meet or exceed the
mass loading limits, the wastes would
also not be listed K181, provided the
nonwastewaters are disposed in a
landfill unit or treated in a combustion
unit as specified in the listing
description. Therefore, persons who
generate or transport wastes that meet
either of these conditions are not subject
to the regulations governing hazardous
waste generation and transport in part
262 and 263.

D. Facilities Subject to Permitting

The listing for dyes and/or pigment
wastes, K181, in today’s rule is issned
pursnant to HSWA aunthority. Therefore,
EPA will regulate the management of
the newly listed hazardouns waste nntil
states are authorized to regulate these

1. Facilities Newly Subject to RCRA
Permit Requirements

Facilities that tveat, stare, or dispose
of K181 wastes that are subject to RCRA
regulation for the first time by this rule
(that is, facilities that have not
previously received a permit pursuant
to section 3005 of RCRA and are not
currently operating pursuant to interim
status), might be eligible for interim
status (see section 3005{e}(1}{A)(ii} of
RCRA). To obtain interim stafus based
on treatment, storage, or disposal of
such newly identified wastes, eligible
facilities are required fo comply with 40

CFR 270.70(a} and 270.10(e) by
providing notice under section 3010 and
submitting a Part A permit application
no later than August 23, 2005. Such
facilities are subject to regnlation nnder
40 CFR Jlart 265 until a permit is issued.

In addition, under section 3005{g}{3)
and 40 CFR 270.73{d), not later than
Angust 24, 2006, land disposal facilities
newly qualifying for inferim status
under section 3005(e)(1)(A)(ii) also must
submit a part B permit application and
certify that the facility is in compliance
with all applicable groundwater
monitoring and financial responsibility
requirements. If the facility fails to
submit these certifications and a permit
application, interim status will
terminate on that date.

2. Existing Interim Status Facilities

Pursuant to 40 CFR 270.72(a){1), all
existing hazardous waste management
facilities (as defined in 40 CFR 270.2)
that treat, store, or dispose of the newly
listed K181 wastes and are currently
operating pursuant to interim status
nnder section 3005(e) of RCRA, must
file an amended part A permit
application with EPA no later than the
effective date of today’s mile, (ie.,
August 23, 2005). By doing this, the
facility may continue managing the
newly listed wastes, pending final
disposition of the permit application. If
the facility fails to file an amended part
A application hy that date, the facility
will not receive interim status for
management of the newly listed
hazardous wastes and may not manage
those wastes umtil the famhty receives
either a permit or a change in interim
status allowing such activity {40 CFR
270.10(g).

3. Permitted Facilities

Facilities that already have RCRA
permits must request permit
modifications if they want to continne
managing newly listed K181 wastes {see
40 CFR 270.42(g)). This provision states
that a permittee may continue managing
the newly listed waste by following
certain requirements, including
submitting a Class 1 permit
modification request by the date on
which the waste or unit becomes subject
to the new regulatory requirements (i.e.,
the effective date of today’s rule},
complying with the applicable
standards of 40 CFR parts 265 and 266
and submitting a Class 2 or 3 permit
modification request within 180 days of
the effective date.

- Generally, a Class 2 modification is
appropriate if the newly listed wastes
will be managed in existing permitted
units or in newly regulated tanks,
container units, or containment
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buildings, and will not require
additional or different management
practices than these authorized in the
permit. A Class 2 modification requires
ths facility owner to provide public
notice of the modification request, a 60-
day public comment period, and an
informal meeting between the owner
and the public within the 60-day period.
The Class 2 process includes a “default
provision,” which provides that if the

- Agency does not reach a decision within
120 days, the modification is
antomatically anthorized for 180 days. If
the Agency does not reach a decision by
the end of that period, the modification
is anthorized for the life of the permit
{see 40 CFR 270.42(b)).

A Class 3 modification is generally
appropriate if management of the newly
listed wastes requires additional or
different management practices than
those authorized in the permit or if
newly regulated land-based units are
involved. The initial public netification
and public meeting requirements are the
same as for Class 2 modifications.
Howevar, after the end of the 60-day -
public comment period, the Agency will
grant or deny the permit modification
request according to the more extensive
procedures of 40 CFR Part 124. There is
no default provision for Class 3
modifications {see 40 CFR 270.42(c)).

Under 40 CFR 270.42(g}(1)(v), for
newly regulated land disposal units,
permitted facilities must certify that the
facility is in compliance with all
applicable 40 CFR part 265 gronndwater
monitoring and financial responsibility
requirements no later than Angust 24,
2006. If the facility fails to submit these
certifications, anthority to manage the
newly listed wastes under 40 CFR
270.42(g) will terminate on that date.

4. Units v

Units in which newly listed
hazardouns wastes are generated or
managed will be subject to all
applicable requirements of 40 CFR part
264 for permitted facilities or 40 CFR
part 265 for interim status facilities,
unless the unit is excluded from such
permitting by other provisions, such as
the wastewater treatment tank exclusion
{40 CFR 264.1(g){6) and 265.1(c}{10))
and the product storage tank exclusion
(40 CFR 261.4(c}). Examples of units to
which these exclusions could never
apply include landfills, land treatment
units, waste piles, incinerators, and any
other miscellaneous units in which
these wastes may be generated or
managed.

5. Closure

All units in which newly listed
hazardous wastes are treated, stored, or

disposed after the effective date of this
regulation that are not excluded from
the requirements of 40 CFR parts 264
and 265 are subject to both the general
closore and post-closure requirements
of subpart G of 40 CFR 264 and 265 and
the unit-specific closure requirements
set forth in the applicable umit technical
standards subpart of 40 CFR part 264 or
265 (e.g., Subpart N for landfill units}.
In addition, EPA promulgated a final
rile that allows, nnder limited
circumstances, regulated landfills,
surface impoundments, or land
treatment units to cease managing
hazardous waste, but to delay subtitle C
closure to allow the unii to continue to
manage nonhazardous waste for a
period of time prior o closure of the
unit {see 54 FR 33376, August 14, 1989).
Units for which closure is delayed
continue to be subject to all applicable
40 CFR parts 264 and 265 requirements.
Dates and procedures for submittal of
necessary demonstrations, permit
applications, and revised apyplications
are detailed in 40 CFR 264.113(c)
through (e} and 265.113(c) through (e).

VL. State Authority and Compliance

* A. How Are States Authorized Under

RCRA?

Under section 3006 of RCRA, EPA
may authorize qualified States to
administer their own hazardous waste
programs in lieu of the federal program
within the State. Following
authorization, EPA retains enforcement
authority under sections 3008, 3013,
and 7003 of RCRA, although authorized
states have primary enforcement
respensibility. The standards and
requirements for State authorization are

* found at 40 CFR part 271.

Prior to enactment of the Hazardous
and Solid Waste Amendments of 1984
(HSWA), a State with final RCRA
autharization administered its
hazardons waste program entirely in
lieu of EPA administering the federal
program in that State. The federal

_requirements no longer applied in the

authorized State, and EPA could not
issue permits for any facilities in that
state, since only the state was
authorized to issue RCRA permits.
When new, more stringent federal
requirements were promulgated, the
State was obligated to enact equivalent
authorities within specified time frames.
However, the new federal requirements
did not take effect in an anthorized State
until the State adopted the federal
requirements as State law.

n contrast, under RCRA section
3006(g) (42 U.S.C. 6926(g)), which was
added by HSWA, new irements and

prohihitions imposed under HSWA

authority take effect in authorized States
at the same time that they take effect in
unauthorized States. EPA is directed by
the statute to implement these
reguirements and prohibitions in
authorized States, including the
issuance of permits, until the State is
granted authorization to do so. While
States mmst still adopt HSWA-related
provisions as State law to retain final
authorization, EPA implements the
HSWA provisions in authorized States
until the States do so.

Authorized States are required to
modify their programs only when EPA
enacts federal requirements that are
more stringent or broader in scope than
existing federal requirements. RCRA
section 3009 allows the States to impose
standards more stringent than those in
the federal program (see also 40 CFR
271.1). Therefore, authorized States
may, but are not required to, adopt
federal regulations, both HSWA and
non-HSWA, that are considered less
stringent than previous federal
regulations.

B. How Does This Rule Affect State
Authorization?

We are finalizing today’s rule
pursuant to HSWA authority. The
listing of the new K-waste is
promulgated pursuant to RCRA section
3001{e}(2), a HSWA provision.
Therefore, we are adding this rule to
Table 1 in 40 CFR 271.1(j), which
identifies the Federal program
requirements that are promulgated
pursuant to HSWA and take effect in all
States, regardless of their authorization
status. The land disposal restrictions for
these wastes are promulgated pursnant
to RCRA section 3004(g] and {m), also
HSWA provisions. Table 2 in 40 CFR
271.1(j} is modified to indicate that
these requirements are self-
iméﬂementing.

tates may apply for final
authorization for the HSWA provisions
in 40 CFR 271.1(j), as discussed below.
Until the States receive authorization for
these more stringent HSWA provisions,
EPA would implement them. The
procedures and schedule for final
authorization of State program
maodifications are described in 40 CFR
271.21. . -

Section 271.21{e)(2) of EPA’s State
authorization regulations (40 CFR part
271) requires that States with final
aunthorization modify their programs to
reflect Federal program changes and
submit the madifications to EPA for
approval. The deadline by which the
States would need to modify their
programs to adopt this regulation is
determined by the date of promulgation
of a final rule in accordance with
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§ 271.21{e){2). Once EPA approves the
modification, the State requirements
would become RCRA Suhtitle C
requirements.

States with anthorized RCRA
programs already may have regulations
similar to those in this final rule. These
State regulations have not been assessed
against the Federal regulations finalized
today to determine whether they meet
the tests for authorization. Thus, a State
would not be anthorized to implement
these regulations as RCRA. requirements
until State program modifications are
submitted to EPA and approved,
pursuant to 40 CFR 271.21. Of course,
States with existing regulations that are
more stringent than or broader in scope
than current Federal regulations may
continue to administer and enforce their
regulations as a matter of State law. In
implementing the HSWA requirements,
EPA will work with the States under
agreements to avaid duplication of
effort.

VIL CERCLA Designation and
Reportable Quantities

CERCLA (Comprehensive
Environmental Response,
Compensation, and Liahility Act of
1980} defines the term “hazardons
substance’™ to inclnde RCRA listed smd
characteristic hazardous wastes. When
EPA adds a hazardous waste under
RCRA, the Agency also will add the
waste to its list of CERCLA hazardous
substances. EPA establishes a reportable
quantity, or RQ, for each CERCLA~
hazardous substance. EPA provides a
list of the CERCLA hazardous
substances along with their RQs in
Table 302.4 at 40 CFR 302.4. If you are
the person in charge of a vessel or
facility that releases a CERCLA
hazardous substance in an amount that
equals or exceeds its RQ, then you must
report that release to the National
Response Center (NRC) pursuant to
CERCLA section 103. You also may
have to notify State and local
authorities.
A. How Does EPA Determine Reportable
Quantities?

Under CERCLA section 102{(b){(1),
hazardons substances are assigned a
reportable quantity of one pound, unless
and until EPA changes the RQ by
regulation. EPA has wide discretion to
adjust the RQ of the hazardous
substance(s}). The Agency’s methodology
involves an evaluation of the intrinsic
physical, chemical, and toxic properties.
The infrinsic properties, called -
“primary criteria,” are aquatic toxicity,
mammalian toxicity (oral, dermal, and
inhalation}, ignitability, reactivity,
chronic toxicity, and potential

carcinogenicity. EPA evaluates the data
for a hazardous substance for each
primary criterion. To adjust the RQs,
EPA ranks each criterion on a scale that
corresponds to an RQ value of 1, 10,
100, 1,000, or 5,000 pounds. For
hazardous substances evaluated for
potential carcinogenicity, each
substance is assigned a hazard ranking
of “high,” “medium,” or “low,”

corresponding to RQ levels 0f 1,10, and

100 pounds, respectively. For each
criterion, EPA establishes a tentative
RQ. A bhazardous substance may receive
several tentative R() values based on its
particular intrinsic properties. The
lowest of the tentative RQs becomes the
“primary criteria RQ)” for that
substance.

After the primary criteria RQs are
assigned, EPA further evaluates
substances for their snsceptibility to
certain degradative processes. These are
secondary adjustment criteria. The
natural degradative processes are
biodegradation, hydrolysis, and
photolysis (BHP). If a hazerdons
substance, when released into the
environment, degrades rapidly to a less
hazardous form by one or more of the
BHP processes, EPA generally raises its
RQ (as determined by the primary RQ
adjustment criteria) by one level.
Conversely, if a hazardons substance
degrades to a more hazardous product
after its release, EPA assigns an RQ) to
the original substance equal to the RQ
for the more hazardous substance.

The standard methodology used to
adjust the RQs for RCRA hazardous
waste streams differs from the
methodelogy applied to individual
hazardous substances. The procedure
for assigning RQs to RCRA waste
streams is based on the resnlts of an
analysis of the hazardous constitnents of
the waste streams. The constituents of
each RCRA hazardous waste stream are
identified in 40 CFR part 261, Appendix
VH. EPA first determines an R() for each
hazardous constituent within the waste
stream using the methodology described
ahove. The lowest R(Q value of these
constituents hecomes the adjusted RQ
for the waste stream. When there are
hazardous constitunents of a RCRA
‘hazardous waste stream that are not
CERCLA hazardous substances, the
Agency develops an RQ, called a
“reference RQ,” for these constituents in
order to assign an appropriate RQ to the
waste stream (see 48 FR 23565, May 25,
1983). In other words, the Agency
derives the RQ for wasts streams based
on the lowest RQ of all the hazardous
constitnents, regardless of whether they
are CERCLA hazardous substances.

B. What Is the B(Q) for the K181 Waste?
In today’s final rale, EPA is assigning
a one-pound RQ to the K181 waste. The
RQ for each constituent contained in the
waste is presented in the table below.

TABLE VHH1.—RQs FOR CONSTITU-
ENTS IDENTIFIED IN K181 WASTE

Constituents in K181 waste Cmstzté:ge)nt RQ
Stream {40 CFR 302.4)
ANING —oereoe oo | 5000 (2270)
O-ANISIANE :.coaeeeemrerneanneneanns 100 (45.4)
4-Chloroaniiing ... 1000 (454)
pCresidine ........ -1 17 (0.454)
2 A-Dimethylaniine - 11 (0.454)
1.2-Phenylenediamine ........ | 1* (0.454)
1,3-Phenylenediamine ......... 1* (0.454)

*RQ of 1 pound assigned to this constituent
because we have not vet developed a “waste
constituent RQ™ for this substance.

As noted in the proposed rule (68 FR

" 66213}, we are not adjusting the RQ for

K181 at this time becanse we have not
yet developed a “reference RQ” for the
following CoCs in this waste: p-
cresidine; 2,4-dimethylaniline; 1,2-
phenylenediamine; and 1,3-
phenylenediamine. Therefors, the RQ
for K181 will be one pound. As noted
elsewhere in this notice, we have
dropped tolnene-2,4-diamine as a
constituent of concern for K181. While
this chemical has an existing RQ, EPA
does not expect that its R(} will be
considered should the Agency decide to
propose any further adjustment to the
RQ for K181 wastes.

Note, however, that all quantities of
wastes generated during a calendar year
up to the mass loading limits are not
listed K181 waste; only wastes

" subsequently generated that meet or

exceed the annual limits would be
hazardous waste. Wastes that are below
the mass loading limits are excluded
from the listing from their point of
generation, and would not be subject to
the CERCLA repaorting irements.

Commenters I1)11'ge1d Emm to adopt
the statutory R(}, but rather to adjust the
RQ for K181 waste. They noted that
EPA’s risk analysis for the proposal
indicates that a higher RQ is warranted.
Commenters stated that it is
counterintuitive for a company to be
able to dispose of tons of dyes and/or
pigment production wastes as
nonhazardous in a landfill, yet have to
report a release of just one pound of
K181 waste to the environment. They
noted that EPA conceded that it would
be unreasonable to expect the CoCs to
be present at concentrations higher than
5,000 parts per million.

While we agree with the commenters
that an adjusiment of the RQ may be
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warranted based on the mass loading
limits and the landfill disposal
exclusion established in the final rule,
until we develop waste constituent RQs
for p-cresiding; 2,4-dimethyleniline; 1,2-
phenylenediamine; and 1,3-
phenylenediamine the RQ} for K181 will
remain at the statutory one-pound level,
We will consider adjusting the RQ) for
K181 after we develop these constituent
remain one pound until such an
adjustment is made.

C. When Would I Need To Reporta
Release of These Wastes Under
CERCLA?

Today’s final hazardous waste listing
is based on the mass loadings of the
hazardous constituents in the wastes.
An RQ of one-pound is assigned for the
waste based on the lowest R(} of the
hazardous constituents in the waste.
Notification is required under CERCLA
when a waste meeting the listing
description and threshold for that
hazardous waste is released into the
environment in a quantity that equals or
exceeds the RQ for the waste.

For CERCLA reporting purposes, the
Clean Water Act mixture rale (40 CFR
302.6) may be adapted to apply to
releases of this waste when the quantity
{or mass limit} of all of the K181
hazardous constituents in the waste are
known and the waste meets the K181
listing description (i.e., any of the K181
mass loading levels are met or
exceeded). In such a case, notification is
required where an amount of waste is
released that contains an RQ or more of
any hazardous substance contained in
the waste. When the guantity (or mass
limit) of one or more of the K181
hazardous counstituents is not known,
notification is required when the
quantity of K181 waste released equals
or exceeds the RQ for the waste stream.

D. How Would I Report a Release?

To report a release of K181 (or any
other CERCLA hazardous substance)
that equals or exceeds its RQ), you must
immediately notify the National
Response Center (NRC) as soon as yon
have knowledge of that release. The toll-
free telephone number of the NRC is 1-
800-424-8802; in the Washington, DG,
metropolitan area, the number is {202}
267~2675.

You may also need to notify State and
local authorities. The Emergency
Planning and Community Right-to-
Kuow Act (EPCRA) requires that owners
and operators of certain facilities report
releases of CERCLA hazardous
substances and EPCRA extremely
hazardous substances {see the list in 40
CFR part 355, Appendix A} to State and

local authorities. After the release of an
RQ or mare of any of those substances,

-you must report immediately to the

community emergency coordinator of
the local emergency planning committee
for any avea likely to be affected by the
release, and to the State emergency
response commission of any State likely
to be affected by the release.

VIIL Statatory and Executive Order
A. Executive Order 12866: Regulatory
Planning and Beview

Under Executive Order 12866 [58 FR
51735 (October 4, 1993}}, the Agency, in
conjunction with the Office of
Minagement and Budget (OMB), must
determine whether a regulatory action is
“significant” and therefore subject to
OMB review and the requirements of
the Executive Order. The Order defines
“significant regulatory action™ as one
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or

. otherwise interfere with an action taken

or planmed by another agency;
(3) Materially alter the budgetary

impact of entitlements, grants, user fees, '

or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issnes
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of this
Executive Order, we have found that
this final action does not represent an
economically significant regnlatory
action, as defined under point number
one above. The total nationwide costs
associated with this final action are
estimated to be less than $3 million per
year. Furthermore, this final rule is not
expected to adversely effect, in a
material way, the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities. The
annualized benefits associated with
today’s rule have not been monetized,
but are believed to be less than $100
millien. However, this final rule has
been determined to potentially raise
novel legal or policy issues due to the
unigue mass loading-based approach
used in the risk assessment modeling.
As aresult, it has been determined that
this rule is a “significant regulatory

action,” as identified under point
number four above. Therefore, this
action was submitted to OMB for
review. Any substantive changes made
in response to OMB review have been
documented in the public record. The
following paragraphs briefly summarize
findings presented in the Economic
Assessment 3 conducted for the
Proposed Rule, substantive economic
related issues brought up in stakeholder
comments and Agency responses, and
revised findings in support of the final
action.

1. Summary of Proposed Rule Findings:
Costs, Economic Impacts, Benefits

The impacts of our proposed action
were presented in two supporting
documents: Economic Assessment for
the Proposed Loadings-Based Listing of
Non-Wastewaters from the Production
of Selected Organic Dyes, Pigments, and
Food, Drug, and Cosmetic Colorants,
Final Report, November 2003, and
Regulatory Flexibility Screening
Analysis for the Proposed Loadings-
Based Listing of Non-Wastewaters from
the Production of Selected Organic
Dyes, Pigments, and Food, Drg, and
Cosmetic Colorants, Final Report,
November 2003.

We identified a total of 37 facilities in
the November 2003 Economic
Assessment that were expected to be
impacted by the proposed action. These
facilities were found to be operated by
29 different companies. Of these
companies, 15 were categorized as
“small businesses” under the Small
Business Administration size
definition.3 We estimated the total
quantity of potentially affected waste to
range from 44,215 to 68,368 metric tons
per year. Aggregate nationwide
compliance costs were estimated to
range from $0.6 million/year to $4.3
million/year, depending upon
assumptions regarding total waste
quantity affected and presence of
targeted constituents. Corporate level
economic impacts were negligible,
ranging from virtually zero to 0.52
percent of gross annual revenmes, We
determined that there were no
significant economic impacts on any
small entities.

Benefits of the proposed action were
presented in a general qualitative
assessment. Types of benefits included
the potential for reduced or avoided
human health damage cases, avoided or

3 Economic Assessment for the Proposed
Loadings-Based Listing of Non-wastewaters from
the Production of Selected Organic Dyes, Pigments,
and Food, Dirag, and Cosmetic Colarants, Final
Report, November 2003.

35 Less than 750 total employees at the corporate
level. :
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reduced acute events, avoided or in the textile industry, coupled with presented in the EA were based only on
reduced resource damage, and avoided  pressure from inexpensive imports.3” information that was punblically

or reduced response costs. Depending However, we have no reliable source of  available at the time.

upon actual or future exposure patterns, information that would indicate that We accept, with modifications, the
the primary benefits identified in the product production gnantities (as waste quantity information provided by
preamble to the proposed rule were apposed to gross revemmes) for affected  the manufacturers/associations. Facility-
associated reductions in buman health  dye manufacturers are substantially specific quantities, where available by

and environmental effects from targeted  different from estimates presented in the facility name, are generally accepted, as
releases. Increased waste minimization  Economic Assessment. Thus, we expect  identified. For the other facilities, we

practices were disecussed as npstream waste quantities generated from this have derived waste quantity estimates
benefits potentially stimu]ated by the production, and corresponding waste hased on the survey response
proposed action. management cosis to be relatively information correlated to facility
unaffected. As discnssed in section revenne rankings. These derived waste
2. Public Comments and Agency VIILA.2.c below (see also the July 21, quantities are based only on the
Responses 2004 Revised Impacts Assessment publicly available data, and reflect our
a. Summary of Substantive Cost, memo}, we believe that our low-end best attempt to assign the available
Economic, and Benefits Issues, and estimate of waste quantity generated per quantity data from the comments with
Responses. The Agency received 25 year reflects a reasonable approximation  specific facilities (applying our revenue
public comments on the proposed male.  of adjusted quantities based on ranking estimates, as needed). Revised
Nearly all of these addressed some comments. Thus, economic impacts cost, economic impact, and benefit
aspect related to cost of compliance, estimated under this scenario may be estimates have been developed based on
economic impacts, and/or benefit of the  considered a reasonable worst case this new waste quantity information
rale, as proposed. Related to these estimate when unadjusted for revenue  (see below under Revised Findings).
issues, there were four categories of projections. We also developed d. Analytical Costs. Commenters
crucial concern presented by the economic impact estimates based ona  expressed concern relating to some of
commenters: industry profile/ linear reduction in compliance costs our assumptions and determinations
characterization, waste quantities, comresponding to adjusted waste regarding analytical costs, especially as

they related to waste characterization, -

al 1 cost d benefits d uantities, and assumin S8 revenues
anatytical costs, an efits (F., nee . L ¢ process knowledge, and new method -

for the rule). A summary of these issues  Were 100 percent (2-fold) overstated.

and the Agency’s responses are Economic impacts under this scenaric ~ development. Commenters indicated a
presented%aelg{v’. Stalgeholder comments were found to still be less than 1 percent Pperceived need fo take a large number
are addressed in more detail in the of annual gross revenues (see section of samples due to the hatch operations.
Agency’s response-to-comment VIILA. 3; more details are provided in There was also concern that processor
document,® available in the docket the July 21, 2004 Revised Impacts knowledge would have fo be buttressed
established for today’s action. Assessment memo). by at least limited sampling in order to
b. Industry Profile/Characterization. c. Waste Quantities. Commenters have adequate proof that wastes
generated were eligible for the

Numerous commenters indicated that ~ indicated that waste quantities
presented in the November 2003 exclusion. For wastes that are

the profiles presented in the Economic :

Assg:;memgvm overly optimistic Economic Assessment were determined by the generator to be
concerning the projected growth and substantially overestimated. New nonhazardous, commenters raised the
general health of the dyes and pigment  information was provided regarding concern that lgndﬁl]g may refuse the
industries. Additional plant closures potentially affected quantities of waste, or require certification to track
were noted. In addition, several nonwastewaters. Some of this the annual mass loadings. Commenters
commenters noted that products information was facility-specific. Most also raised technical issues relating to
affected by the proposed rulemaking, information, however, was derived from ?.?fizelﬁpm&?g&nﬂygfiﬁﬁz?ﬁ
e.g., azo dyes and pigments, tendtobe  association survey responses. These CFR Pall-)t zr:g Appendix VIIL

experiencing lower growth rates and new survey data were linked to Speci
pecifically, there were concerns that
profitability margins than other product individual facilities by number only. the development of appropriate

lines from the dyes and ents None of the waste quantity information h

industries. v pig provided in comments was claimed as analyimal methods would be mare
Our determination of average annual  confidential business information. g?g)me;oasl;;l costly than estimated in

growth and industry health, as The November 2003 Econamic Py November 2003 mic

Assessment {EA) presented both high
and low estimates for potentially
affected nonwastewaters. We recognize
that the total “high estimate™ quantity,

review of the public comments, and as presented in the EA represents an STt
review of pub?lc information sources overestimation. However, our “low n::;:g:ﬂf:ﬁfi ﬁ;oia?é:gﬁ /
available after proposal, we find that our @stimate” appears to represent a good gear weregassumed t6 1us6 oDerator ns
assumption of revenues increasing by an @pproximation of total quantity, as inowledge While the rule fs rovosed
average of 3 percent per year was overly Compared to data presented by the did not require any specific ml.ljmg)et of
optimistic. This may be especially true ~ commenters. This “low estimate” is samples, szumplingypr%ce dure. or

for dye manufacturers where production 3pproximately 22 percent greater than analytical methods for waste i

presented in the Noversber 2003
Economic Assessment, was based on the
hest publicly available information at
the timeé. However, upon detailed

Assessment, we included sampling and
analysis costs for facilities assumed to
be generating greater than 1,000 metric
tous of potentially impacted

has been plagued by downward trends gm;g?a‘:a.tygﬁg :::stgmsanﬁﬁes characterization or determination of

= Response to Comments Document: Hazardous = ———— . 4 mass-loading linl‘its, the Emmfmic
Waste Listing Determination for Dyes and/ar 77 PR Newswire, 2004 (March 26), Synalloy Assessment applied conservative
Pigments Manufacturing Wastes (Final Rule), Corporation Announces Fourth Quarter Resnlts assumptions for the development of cost

February 2005. Financial Sexvices News. estimates. We assumed 15 samples per
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wastestream for initial characterization,
and an additional five samples per year
{including the first year) to assess
stream fluctuations. Annual retesting is
assumed to continue for three
consecutive years to cover variations in
processes and products. It was also
assumed that the three-year time period
would allow the generator to determine
if any process fluctuations, waste
changes, or minor process changes may
alter the waste siream characterization
from nonhazardous to hazardous.

We believe our assumptions for waste
stream characterization and annual
retesting reflect a very conservative cost
scenario for facilities generating greater
than 1,000 metric tons of potentially
affected nonwastewaters per year. For
facilities generating less than 1,000
metric tons, process knowledge may be
used. Proper documentation of the
process used to generate the waste {e.g.,
raw materials, quantities, reactions, and
typical constituent concentrations) is
expected to be adeqnate to demonstrate
full process knowledge. Facilities that
are uncomfortable with this approach
may choaose to purchase insurance or
implement a testing procedure.
However, the Agency is not requiring
such og_ions. :

We believe that the potential for
landfills to require certification to track
the annual mass loadings is highly
unlikely (and was not raised in
comments by any waste management
firm), particularly in light of our
maodification of the proposal o remove
the proposed (c)(2) regnirements that
would have prohibited subtitle D
landfilling once a waste’s mass loading
of toluene-2,4-diamine excesded the
proposed (c}(2) limit. However, if for
some reason a particular landfill were to
reject the waste outright, other subtitle
D Jandfills are prevalent. Additional
costs from switching subtitle D landfills
would be minimal due to the relatively
high number of available subtitle D
landfills within similar transportation
distances.

For the development of analytical
methods for sampling the CoCs to be
added to 40 CFR part 261 Appendix
VIII, we assumed that the industry
would utilize common laboratories to
share the costs for developing analytical
procedures. All facilities are assumed to
use one of three contracting analytical
laboratories to perform the analyses.
The development costs were spread
across all dye and pigment
manufactures generating mare than
1,000 mefric tons and selected
“expanded scope” facilities known (st
the time of the proposal) to generate
waste with constituent(s) of concern.
EPA identified three laboratories that

would independently develop the
analytical methods, for a total
development eost of $61,171 {$20,390
per laboratory). A five-year capital
recovery factor at 7 percent (0.24389)
was applied to the development cost.
Development costs were spread equally
across all facilities generating waste
with the CoCs.

The annual development cost per dye
and pigment faeility was estimated at
$1,083 (assuming the waste must be
sampled for all CoCs). In addition to this
annual development cost, the analytical
cost {assuming all eight proposed
constituents) is estimated to be $1,089
per sample. Thus, assuming five
samples per year, total annual costs
would be $1,306 per sample [this is
based on five samples at $1,089/sample,
plus $1,083 passed through
development costs, equals $6,530.
Dividing this by five samples per year
equals $1,306 per sample]. This tatal
analytical cost per sample is within the
range of $1,000 to $3,000 per sample, as
identified by commenters. With the
elimination of toluene-2,4-diamine from
the list of CoCs, analytical method
development costs will be lower
because generators can avoid all testing
requirements by certifying that their
wastes are being managed in landfill
units that meet the liner design
requirements (or treated by combustion)
as specified in the listing description.
Furthermore, the method costs would
also be reduced because we have
modified the regulations to allow use of
knowledge for the problematic analyte,
1 ,Z-Ehenylenediamine.

Therefore, the Agency believes that
the analytical costs and assumptions
applied in our propesed action, as
summarized above, represent a very
conservative (high) cost estimate and
will maintain these costs for estimating
impacts associated with the final action.
Today’s final action does not require
any specific number of samples,
sampling type, or analytical methods.
The actual number of samples necessary
to appropriately represent the waste will
be determined by the generator.

e. Benefits. Commenters expressed
concern over the lack of concrete benefit
estimates in support of the proposed
rulemaking. Several commenters
questioned the need for the regulation
duse to the lack of quantified and
monetized benefits, resulting in a
perceived unsubstantiated actual risk to
humans or the environment from the
existing management of these wastes.
Commenters noted that the wastes of
concern are currently managed in lined
landfills with little or no risk
documented by the risk assessment for
this scenario. Commenters noted that

there were few facilities that generate
wastes with the CoCs, and that the only
constituent of concern that resulted in
substantial risk to human health and the
environment under current roanagement
practices was toluene-2,4-diamine,
which they argued should be {and has
been} deleted. Furthermore, commenters
believed that the overestimation of
waste quantities, as discussed above,
results in exaggerated henefits
associated with compliance
management.

- 'The Agency believes that, to the
extent that dye, pigment and FD&C
colorant wastes are managed in landfills
that do not meet the liner requirements
in 40 CFR 258.40, 264.301, or 265.301,
waste management practices have the
potential to contaminate groundwater,
resulting in greater risk to human health
and the environment. To the extent that
all wastes are managed in compliant
landfills, there would be minimal
benefit from the listing. However, the
Agency is incertain of industry claims
that all wastes are so managed, nor is it
clear that without the regulatory action,
current waste management practices
would not change to higher risk
landfilling.

3. Revised Findings

We have revised onr cost, economic
impact, and benefits estimates for the
final rule. These revisions are based on
the new waste quantity information
presented in public comments, and mle
maodifications. The scope and impacts of
this final action do not warrant the
completion of a full revised Economic
Assessment and Regulatory Flexibility
Screening Analysis (RFSA).

The total potentially affected
nonwastewater quantity presented in
the November 2003 Economic
Assessment (EA) ranged from 44,215
metric tons/year to 68,368 metric tons/
year. Aggregate annual compliance costs
associated with these quantities ranged
from $0.5 million/year to $4.3 million/
year for the proposed regulatory
approach (Economic Assessment, Table
5-1). Corresponding economic impacts
were found to range from negligible to
0.52 percent, when measured as the
ratio of compliance costs to gross
corporate revenues {(Economic
Assessment, Table 5-7). Cost estimates
associated only with the low waste
quantity estimate (44,215 metric tons),
ranged from $0.6 million/year to $2.9
million/year, with corresponding
economic impacts ranging from
negligible to 0.29 percent.

The revised tofal waste quantity, as
derived from public comments, is
estimated at 36,142 metric tons/year.
The cost and economic impact findings
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associated with our “low estimate”
waste quantity (44,215 MT/yz), as
presented above, may be considered a
reasonable approximation of impacts
assaciated with the final rule. However,
more refined estimates may be
developed assuming a linear
relationship between total waste
quantity and cost/economic impacts.
Under this scenario, total costs and
approximately 18 percent,

" corresponding to the decline in total
waste quantity (44,215 MT/yr to 36,142
MT/yr). Under this approach, the total
tompliance costs for the final rule
would range from an estimated $0.49
million per year to $2.38 million/year,
with economic impacts ranging from
negligible to 0.238 percent of gross
corporate revenues. These findings
assume all ather cost parameters are
unchanged (e.g., analytical assumptions,
transportation costs, administrative). In
reality, the more refined cost and
economic impact estimates would be
even lower due to the elimination of
toluene-2,4-diamine as a CoC for the
final rule and the likely use by industry
of the conditional exemptions.

Some commenters have snggested that
our estimated gross annual corporate
revenue estimates may be overstated
due to overly optimistic growth
projections for the affected industries, as
derived from some of our public
sources. This issue pertains primarily to
private or privately held companies
where no independent revermie source
was identified (see Economic
Assessment, Table 5-3). An
overestimate of gross revenues would be
reflected in an artificially low economic
impact estimate. We assessed this
possibility and found that, even under
the most highly impacted scenario,
impacts would remain less than 1
percent (see July 21 memo, Revised
Impacts Assessment).

Reduced waste guantities, as
discussed above, would correspond to
reduced benefits from compliant
management. However, we continue {o
believe that, to the extent that affected
dye, pigment and FD&C colorant wastes
may be managed in landfills not
compliant with 40 CFR section 258.40,
264.301 or 265.301, these wastes have
the potential to contaminate
groundwater, resulting in unacceptable
risk to human health and the
environment.

B. Paperwork Reduction Act

The information collection
requirements in this rule have been
submitted for approval to the Office of
Management and Budget {(OMB} under
the Paperwork Reduction Act (PRA), 44

U.S.C. 3501 ef seq. The information
collection requirements are not
enforceable until OMB approves them.
The Information Collection Request
{ICR} Supporting Statement prepared by
EPA (available in the public docket for
this final rule} has been assigned EPA
ICR number 1189.13

‘The effect of listing the wastes
described earlier is to subject certain
wastes generated by the dyes and
pigments industries to management and
treatment standards under the Resonrce
Conservation and Recovery Act (RCRA).
This final rule represents an
incremental increase in burden for
generators and subsequent handlers of
the newly listed wastes, and affects the
existing RCRA information collection
requirements for the Land Disposal
Restrictions.

In addition to complying with the
existing subtitle G recordkeeping and
reporting requirements for the newly
listed waste stream, EPA is requiring
that facilities generating organic dyes
and/or pigment nonwastewaters to be
able to document their compliance with
the new K181 demonstration {through
use of knowledge or testing) and
recordkeeping requirements, as well as
the conditions provided for exemption
from the scope of the conditional
hazardous waste listing promulgated
today. This requirement is necessary to
ensure that in-scope nonwastewaters are
managed in a manner that is safe for
human health and the environment.

As a result of the final rale, EPA
estimates that up to 33 facilities may be
subject to an additional burden for
existing and new RCRA information
collection requirements for the newly
listed wastes. We have estimated the
annual hour and cost burden for these
facilities to comply with the existing
and new recordkeeping and reporting
requirements associated with generating
and managing K181 wastes. The hourly
recordkeeping burden from the new
requirements ranges between 6.5 and
20.40 hours per respondent per year.
This burden includes time for reading
the regulations, determining whether
organic dyes and/or pigment production
nonwastewaters exceed regulatory
listing levels, and keeping
documentation on site, as specified. We
estimate that these facilities would
incur an annual burden of
approximately 563 hours and $123,776
in carrying out new information
collection requirements. We also
estimated that these facilities would
incur an apnual borden of -
approximately 2 hours and $86,102 in
carrying out existing information
collection requirements. See the ICR
Supporting Statement for details.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond fo a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond fo a collection of information,
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regnlations are listed
in 40 CFR part 9. When this ICR is
approved hy OMB, the Agency will
publish a technical amendment to 40
CFR part 9 in the Federal Register to
display the OMB contro] number for the
approved information collection
requirements contained in this final
mle.

C. Regulatory Flexibility Act

The Regnlatory Flexibility Act (RFA)
of 1980, as Amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA), 6§ U.S.C.
601 et seq., generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedures
Act or any other statute. This is required
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small organizations, and
small governmental jurisdictions. The
Agency has determined that no small
organizations or smail govermmental
jurisdictions are impacted by today’s
final miemaking.

For purposes of assessing the impacts
of today’s final determination on
businesses, a small business is defined
either by the number of employees or by
the annual dollar amount of sales/
revenues. The level at which an entity
is considered small is determined for
each North American Indusiry
Classification System (NAICS) code by
the Small Business Administration
{SBA). Organic dye and pigment
manufacturers are classified under
NAICS 325132. The SBA has
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determined that manufacturers
classified under this NAICS code are
“small businesses’ if their total
corparate employment is less than 750
persons.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial mumber of small entities.
The small entities directly regulated by
this final rule are organic dye and
pigment manufacturers classified under
NAICS 325132. We have determined
that all potentially impacted small
businesses are projected to experience
compliance cost impacts of less than 1
percent of gross annual revenues. Based
on the available information, there are
ten potentially affected firms that
constifirte small entities nnder the size
definition established by the SBA.
Assuming all ten companies generate
wastes containing any of the
constitwents of concern, no company
would experience impacts greater than
0.29 percent of annual gross revenues
{sea July 21, 2004 memo: Revised
Impacts Assessment).

Although this final rule will net have
a significant economic impact on a
substantial number of small entities,
EPA nonetheless has tried to reduce the
impact of this rule on small entities.
Today’s final action was designed to
mitigate economic impacts to small
entities while, at the same time ensuring
full protection of human health and the
environment. This was accomplished
through our innovative mass-based
approach for the determination of
regulatory levels. Our waste quantity-
based implementation approach also
helped mitigate potential impacts to
small entities.

D. Unfunded Mandates Reform Act

Signed into law on March 22, 1995,
the Unfunded Mandates Reform Act
{UMRA) snpersedes Executive Order
12875, reiterating the previously
established directives while also
imposing additional requirements for
federal agencies issuing any regulation
containing an unfunded mandate.

Today’s final rule is not subject to the
requirements of sections 202, 204 and
205 of UMRA. In general, arleis
subject to the requirements of these
sections if it contains “Federal
mandates” that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. Today’s final rule does
not result in $100 million or more in
expenditures. The aggregate annualized
compliance costs for today’s rule are
projected to be less than $3 million.

Today’s rule is not subject to the
requirements of section 203 of UMRA.
Section 203 requires agencies 1o develop
a small government Agency plan before
establishing any regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments. EPA has
determined that this rle will not
significantly or uniguely affect small
govermnents.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999J, requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism iroplications” are defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Today's final rule does not have
federalism implications. No State or
local governments own or operate
potentially impacted organic dye and/or
pigment manufacturing facilities.
Furthermore, this action will not impose
excessive enforcement or review
requirements. Thus, this rule will not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in the
Order. Executive Order 13132 does not
apply to this final rule. '

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Execntive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000}, requires EPA
to develop am accountable process to
ensure “meaningful and timely input hy
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regnlations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
governinent and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

Today’s final rule does net have tribal
implications. This rule will not

significantly or uniquely affect the
communities of Indian tribal
governments, nor impose snbstantial
direct compliance costs. No tribal
governments own or operate potentially
impacted organic dye and/or pigment
manufacturing facilities. Furthermore,
this action will not impose any
enforcement or review requirements for
tribal entities. Thus, this rale will not
have substantial direct effects on tribal
governments, on the relationship
between the Federal government and
ndian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in the Order.

G. Executive Order 13045: Protection of
Children From Environimental Health
and Safety Risks

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR.19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns am
environments! health or safety risk that
EPA has reason fo believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the rule on children, and explain why
the regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency.

Today’s final rule is not subject {o the
Executive Order becanse it is not
economically significant as defined
under point one of the Order, and
because the Agency does not have
reason to believe the environmental
health or safety risks addressed by this
action present a disproportionate risk to
children. However, the Agency is
particularly concerned with
environmental threats to children.

The topic of environmental threats to
children’s health is growing in
importance as scientists, policy makers,
and comnmunity leaders recognize the
extent to which children are particalarly
vulnerable to environmental hazards.
Recent EPA actions are in the forefront
of addressing environmental threats to
the health of children. Setting
environmental standards that address
combined exposures and that are
protective of the heightened risks faced
hy children are both goals named within
EPA’s “National Agenda to Protect
Children’s Health from Environmental
Threats.” Areas for potential reductions
in risks and related health effects are all
targeted as priority issues within EPA’s
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September 1996 report, Environmental
Health Threats to Children.

A few significant physiological
characteristics are largely responsible
for children’s increased snsceptibility to
environmental hazards. First, children
eat proportionately more food, drink
proportionately more fluids, and breathe
more air per pound of body weight than
do adults. As a result, children
potentially experience greater levels of
exposure to environmental threats than
do adults. Second, because children’s
bodies are still in the process of
development, their immune systems,
nenrological systems, and other
immature organs can be more easily and
considerably affected by environmental
hazards. The connection between these
physical characteristics and children’s
susceptibility to environmental threats
was a consideration in developing the
hazardous waste listing under today’s
final action.

H. Executive Order 12898:
Environmental fustice

Executive Order 12898, “Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations” (February 11,
1994), is designed to address the
environmental and human health
conditions of minority and low-income
populations. EPA is committed to
environmental justice for all citizens
and has assumed a leadership role in
such initiatives. The Agency’s goals are
to ensure that no segment of the
population, regardless of race, color,
hational origin, income, or net worth
bears disproportionately high and
adverse human health and/or
environmental impacts as a result of
EPA’s policies, programs, and activities.
We have no data indicating that today’s
final rule would result in
disproportionately negative impacts on
minority or low income communities.

1. Executive Order 13211: Actions
Affecting Energy Supply, Distribution,
or Use »

Executive Order 13211, “Actions
Concerning Regulations That Affect
Energy Supply, Distribution, or Use™
{May 18, 2001), addresses the need for
regulatory actions to more fully consider
the potential energy impacts of the .
propased rule and resulting actions.
Under the Order, agencies are required
to prepare a Statement of Energy Effects
when a regulatory action may have
significant adverse effects on energy
supply, distribution, or use, including
impacts on price and foreign supplies.
Additionally, the requirements obligate
agencies to consider reasonable
alternatives to regulatory actions with

adverse effects and impacts the
alternatives might have upon energy
supply, distribution, or use.

This final rule is not subject to
Executive Order 13211, “Actions
Concerning Regulations That Affect
Energy Supply, Distribution, or Use™ (66
FR 28355 {May 22, 2001)) because it is
not an economically significant
regulatory action under Executive Order
12866. Furthermore, it is not expected
to have a significant adverse impact on
the supply, distribution, or use of
energy.

J. Natienal Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Pub L. 104~
113, section 12{d) {15 U.S.C. 272 note}
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
‘materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by vohmtary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This final rule does not involve the
establishment of volnntary technical
standards; thus, the requirements of
section 12{d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply.

K. The Congressional Review Act (5
U.8.C. 801 et seq., as Added by the
Small Business Regulatory Enforcement
Fairness Act of 1996}

‘The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regnlatory Enforcement
Fairness Act of 1986, generally provides
that before a rile may take effect, the
agency promulgating the rule must
submit & rule report, which inciudes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA submitted a
report containing this final rule, and
other required information, to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication in the Federal Register. A
“major rule” cannot take effect until 60
days after it is published in the Federal
Register. This action is not a “major
rule” as defined by 5 U.5.C. 804(2).

List of Subjects
40 CFR Part 148

Administrative practice and
procedure, Hazardous waste, Reporting
and record keeping requirements, Water
supply.
40 CFR Part 261

Environmental protection, Hazardous
materials, Waste treatment and disposal,
Recycling..
40 CFR Part 268

Environmental protection, Hazardous
materials, Waste management,
Reporting and record keeping
requirements, Land Disposal
Restrictions, Treatment Standards.

40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous material transportation,
Hazardous waste, Indians—lands,
Intergovernmental relations, Penalties,
Reporting and record keeping
requirements, Water pollution control,
Water supply.

40 CFR Part 302

‘Environmental protection, Air
pollution control, Chemicals,
Emergency Planning and Community
Right-to-Know Act, Extremely
hazardous sabstances, Hazardous
chemicals, Hazardous materials,
Hazardous materials transportation,
Hazardous substances, Hazardous
wastes, Intergovernmental relations,
Natural resources, Reporting and record
keeping requirements, Superfund,
Waste treatment and disposal, Water
pollution control, Water supply.

Dated: February 15, 2005.

Stephen L. Johnson,

Acting Administrator.

m For the reasons set ont in the preamble,
title 40, chapter I of the Code of Federal
Regulations is amended as follows:

PART 148—HAZARDOUS WASTE
INJECTION RESTRICTIONS

m 1. The authority citation for part 148
continues to read as follows:
Autharity: Sec. 3004, Resource
Conservation and Recovery Act, 42 U.S.C.
6901, et seq. )

m 2. Section 148.18 is amended by
revising paragraph (1) and adding
paragraph (m) to read as follows:

§148.18 Waslte-specific prohibitions—
newly listed and identified wastes.
% * * * x

(1) Effective August 23, 2005, the
waste specified in 40 CFR 261.32 as
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EPA Hazardous Waste Number K181 is
prohibited from underground injection.

{im} The requirements of paragraphs
(a) throngh (1) of this section do net

ap(ply:
1) If the wastes meet or are treated to
meet the applicable standards specified
in subpart ) of 40 CFR part 268; or
(2} I?an exemption from a prohibition
has been granted inresponsetoa
petition under subpart G of this part; or
{3} During the period of extension of
the applicable effective date, if an
extension has been granted under
§148.4.

PART 261—IDENTIFICATiON AND
LISTING OF HAZARDOUS WASTE

m 3. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, 6924(y), and 6938.

Subpart A—{Amended]

™ 4. Section 261.4 is amended by
revising paragraph (b){15) to read as
follows:

§2614 Exclusions.
® * * * *
* % X*
(15} Leachate or gas condensate
collected from landfills where certain

solid wastes have been disposed,
provided that:

{i) The solid wastes disposed would
meet one ot more of the listing
descriptions for Hazardous Waste Codes
K169, K170, K171, K172,K174, K175,
K176, K177, K178 and K181 if these
wastes had been generated after the
effective date of the listing;

{ii) The solid wastes described in
paragraph (b)('15)(1) of this section were
disposed prior fo the effective date of
the listing;

(iii) The leachate or gas condensate do
not exhibit any characteristic of
hazardous waste nor are derived from
any other listed hazardous waste;

(iv} Discharge of the leachate or gas
condensate, including leachate or gas
condensate transferred from the landfill
to a POTW by truck, rail, or dedicated
pipe, is subject to regulation under
sections 307{b) or 402 of the Clean
Water Act.

{v) As of Febroary 13, 2001, leachate
or gas condensate derived from K169~
K172 is no longer exempt if it is stored
or managed in a surface impoundment
prior to discharge. As of November 21,
2003, leachate or gas condensate
derived from K176, K177, and K178 is
no longer exempt if it is stored or
managed in a surface impoundment
prior to discharge. After February 26,

2007, leachate or gas condensate
derived from K181 will no longer be
exempt if it is stored or mpanaged in a
surface impoundment prior to
discharge. There is one exception: if the
surface impoundment is used fo
temporarily store leachate or gas
condensate in response to an emergency
situation {e.g., shutdown of wastewater
treatment system), provided the
impoundment has a double liner, and
provided the leachate or gas condensate
is removed from the impoundment and
continues to be managed in compliance
with the conditions of this paragraph
(b)(15)(v} after the emergency ends.

* * * * *

Subpart D—{Amended]

=5 Seéﬁon 261.32 is amended by:
= a. Designating the existing text and
table as paragraph (a),

m b. In the table by adding a new entry

in alphanumeric order (by first column)

under the heading “Organic Chemicals”,

® ¢. Adding paragraphs (b), {c) and (d).
The revisions and additions read as

follows:

§261.32 Hazardous wastes from specific
sources.

(a]* * X

Industry and EPA
hazardous waste No.

Hazardous waste

* * £

Organic Chemicals

- »

* * *

* *

Nonwastewaters from the production of dyes and/or pigments (including nonwastewaters commingled at  (T)
mmdmmmmmmmapm)mmmmdgmmmm

tain mass loadings of any of the constituents identified in paragraph (c} of this section that are equal to
orgreaierﬂ'aanmeoonespammg paragraph (c) levels, as determined on a calendar year basis. These

wastes will not be hazardous if the nonwastewaters are: (i) disposed

in a Subtitle D landfill unit subject

to the design criteria in §258.40, (ij) disposed in a Subtitle C landfill unit subject to either §264.301 or
§265.301, (iii} disposed in other Subtife D landfill unils that meet the design criteria In §258.40,
§264.301, or §265.301, or (iv) treated in a combustion unit that is permitted under Subtitie C, or an on-
site combustion unit that is permitted under the Clean Alr Act. For the purposes of this listing, dyes
and/or pigments production s defined in paragraph (b){1) of this section. Paragraph (d) of this section
describes the process for demonstrating that a faciiity’s nonwastewaters are not K181. This listing does
not apply to wastes that are otherwise identified as hazardous under §§261.21-261.24 and 261.31—
261.33 at the point of generation. Also, the listing does not apply to wastes generated before any an-
nual mass {oading limit is mel.

* *

* »* *

* * x * *

" {b} Listing Specific Definitions: (1) For
the purposes of the K181 listing, dyes
and/or pigments production is defined
to include manufacture of the following
product classes: dyes; pigments, or FDA
certified colors that are classified as azo,
triarylmethane, perylene or
anthraquinene classes. Azo products

include azo, monwgazo, diazo, triaze,
polyazo, azoic, benzidine, and
pyrazolone products. Triarylmethane
products inchude both friarylmethane
and triphenylmethane products. Wastes
that are not generated at a dyes and/or
pigments manufacturing site, such as
wastes from the offsite use, formulation,

and packaging of dyes and/or pigments,
are not included in the K181 listing. -

{c} X181 Listing Levels.
Nonwastewaters containing constituents
in amounts equal to or exceeding the
following levels during any calendar
year are subject to the K181 listing,
nnless the conditions in the K‘lm hstmg
are met.
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Chemical Mass
Constituent abstracts levels
No. (kg/yr)
Anilng v 9,300
o-Anisidine ................ 110
4-Chloroaniline 4,800
p-Cresiding ..c.o.oeeeee 660
2 4-Dimethylaniline ... 95-68-1 100
1,2-
Phenylenediamine 95-54-5 710
13-
. " Phenylenediamine 108-45-2 1,200

{d) Procedures for demonstrating that
dyes and/or pigment nonwastewaters
are not K181. The procedures deseribed
in paragraphs (d)(1)-(d)(3) aud (d)(5) of
this section establish when
nonwastewaters from the production of
dyes/pigments would not be hazardous
(these procedures apply to wastes that
are not disposed in landfill units or
treated in combustion units as specified
in paragraph (a) of this section). If the
nonwastewaters are disposed in landfill
units or freated in combustion units as
described in paragraph {a} of this
section, then the nonwastewaters are
not hazardous. In order to demonstrate
that it is meeting the landfill disposal or
combustion conditions contained in the
K181 listing description, the generator
must maintain documentation as
described in paragraph (d}(4) of this
section.

1) Determination based on no K181
constituents. Generators that have
knowledge (e.g., knowledge of
constituents in wastes based on prior
sarapling and analysis data and/or
information about raw materials nsed,
production processes used, and reaction
and degradation products formed) that
their wastes contain none of the K181
constituents (see paragraph (c) of this
section) can use their knowledge to
determine that their waste is not K181.
The generator must document the basis
for all such determinations on an aonual
basis and keep each annual
documentation for three years.

{2} Determination for generated
quantities of 1,000 MT/yr or less for
wastes that contain K181 constituents. If
the total annnal quentity of dyes and/or
pigment nonwastewaters generated is
1,000 metric tons or less, the generator
can use knowledge of the wastes {e.g.,
knowledge of constituents in wastes
based on prior analytical data and/or
information about raw materials used,
production processes nsed, and reaction
and degradation products formed} to
conclude that annual mass loadings for
the K181 constitients are below the
paragraph (c) of this section listing
levels of this section. To make this
determination, the generator must:

(i} Each year document the basis for
determining that the annual quantity of
nonwastewaters expected to be
generated will be Jess than 1,000 metric
tons.

{ii) Track the actual quantity of
nonwastewaters generated from Janmuary
1 through December 31 of each year. I,
at any time within the year, the actnal
waste quantity exceeds 1,000 mefric
tons, the generator must comply with
the requirements of paragraph (d}(3) of
this section for the remainder of the
year.

(iii) Keep a rnnming total of the K181
constituent mass loadings over the
course of the calendar year.

{iv]} Keep the following records on site
for the three most recent calendar years
in which the hazardous waste
determinations are made:

(A} The quantity of dyes and/ar
pigment nonwastewaters generated.

%E; The relevant process information
used.

(C) The calculations performed to
determine annual total mass loadings
for each K181 constituent in the
nonwastewaters during the year.

{3) Determination for generated
quantities greater than 1,000 MT/yr for
wastes that contain K181 constituents. If
the total annnal quantity of dyes and/or
pigment nonwastewaters generated is
greater than 1,000 metric tons, the
generator must perform all of the steps
described in paragraphs ((d){3)(i)}-
{d}{(3){xi} of this section) in order to
make a determination that its waste is
not K181.

(i) Determine which K181
constituents {see paragraph (c] of this
section) are reasonably expected to be
present in the wastes based on
knowledge of the wastes (e.g., based on
prior sampling and analysis data and/or
information about raw materials used,
production processes used, and reaction
and degradation products formed]}.

{ii) I 1,2-phenylenediamine is present -
in the wastes, the generator can use
either knowledge or sampling and
analysis procedures to determine the
level of this constituent in the wastes.
For determinations based on use of
knowledge, the generator must comply
with the procedures for usi
knowledge described in paragraph (d}(2})
of this section and keep the records
described in paragraph {d}{2)(iv) of this
section. For determinations based on
sampling and analysis, the generator
must comply with the sampling and
analysis and recordkeeping
requirernents described below in this

(iii) Develop a waste sampling and
analysis plan {or modify an existing
plan} to collect and analyze

representative waste samples for the
K181 constituents reasonably expected
to be present in the wastes. Ata
minimum, the plan must include:

{A) A discussion of the number of
samples needed to characterize the
wastes fully;

{B) The planned sample collection
method to obtain representative waste

samples;

.(C})] A discussion of how the sampling
plan accounts for potential temporal
and spatial variability of the wastes.

{D) A detailed description of the test
methods to be used, inchading sample
preparation, clean up (if necessary), and
determinative methods.

(iv) Collect and analyze samples in
accordance with the waste sampling and
analysis plan.

(A) The sampling and analysis must
be unbiased, precise, and representative
of the wastes,

(B} The analytical measurements must
be sufficiently sensitive, accurate and
precise to support any claim that the
constitnent mass loadings are below the
paragraph (c) of this section listing
levels of this section.

(v] Record the analytical results.

{vi} Record the waste gnantity
represented by the sampling and
analysis results.

{vii} Calculate constituent-specific
mass loadings (product of '
concentrations and waste quantity).

{viii) Keep a running total of the K181
constituent mass loadings over the
course of the calendar year.

{ix} Determine whether the mass of
any of the K181 constitnents listed in
paragraph {c} of this section generated
between January 1 and December 31 of
any year is below the K181 listing

- levels.

~ (x) Keep the following records on site
for the three most recent calendar years
in which the hazardous waste
determinations are made:

. {A) The sampling and analysis plan.

(B) The sampling and analysis results
{including QA/QQG data)

{C) The quantity of dyes and/or
pigment nonwastewaters generated.

(D) The calculstions performed to
determine annual mass loadings.

{xi) Nonhazardous waste
determinations must he conducted
annually to verify that the wastes
remain nonhazardous.

{A) The ammual testing requirements
are suspended after three consecutive
successiul annnal demonstrations that
the wastes are nonhazardous. The
generator can then use knowledge of the
wastes to support suhsequent annual
determinations.

{B) The annual testing requirements
are reinstated if the manufacturing or
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waste freatment processes generating
the wastes are significantly altered,
resulting in an inerease of the potential
for the wastes to exceed the listing
levels.

{C) If the annual testing requirements
are suspended, the generator must keep
records of the process knowledge
information used to support a
nonhazardons determination. H testing
is reinstated; a description of the
process change must be retained.

{4) Recordkeeping for the landfill
disposal and combustion exemptions.
For the purposes of meeting the landfill
disposal and combustion condition set
out in the K181 listing description, the
generator must maintain on site for
three years documentation
demonstrating that each shipment of
waste was received by a landfill wnit
that is subject fo or meets the landfill
design standards set out in the listing

combustion units as specified in the
listing description.

(5} Waste holding and handling.
During the interim period, from the
point of generation to completion of the
hazardous waste determination, the
generator is responsible for storing the
wastes appropriately. If the wastes are
determined to be hazardous and the
generator has not complied with the
subtitle C requirements during the
interim period, the generator could be
subjeet to an enforcement action for
improper management.

® 6. Appendix VII to part 261 is amended
by adding the following entry in
alphannmeric order (by the first column)
to read as follows.

Appendix VII to Part 261—Basis for
Listing Hazardous Waste

EPA
hazardous

Hazardous constituents for which
waste No. listed

Aniline, o-anisidine, 4-
chioroaniline, p-cresidine, 2,4~
dimethylaniline, 1,2-
phenylenediamine, 1,3-
phenylenediamine.

= * * *

* * ® * *

Appendix VI to Part 261—Hazardous
Constituents

® 7. Appendix VIl to part 261 is
amended by adding in alphabetical
sequence of common name the following
entries:

description, or was treated in * * * * *
Chemical
Common name Chemical absiracts name abstracts m
No. 3
o-Anisidine (2-methoxyanifine) Benzenamine, 2-Methoxy- 90-04-0 v
p-Cresidine 2-Methoxy-5-methylbenzenamine 120-71-8  ccvverenenenne
2,4-Dimethylaniine (2,4-xylidine) Benzenamine, 2,4-dimethyl- . 0568
1,2-Phenylenediamine 1,2-Benzenediamine 95-54-5 e
1,3-Phenylenediamine 1,3-Benzenediamine 108452 ...
+ = « x* - * *

PART 268—LAND DISPOSAL this waste, radioactive wastes mixed alternative treatment standards in
RESTRICTIONS with this waste, and soil and debris § 268.45; or

u 8. The authority citation for part 268
continues to read as follows:

Aunthority: 42 U.S.C. 6905, 6912(a), 6921,
and 6924.

Subpart C—Prohibitions on Land
Disposal

® 9. Subpart C is amended by adding
§ 268.20 and adding and reserving

§§268.21 through 268.29 to read as
follows:

§26820 Waste specific prohibitions—
Dyes and/or pigments production wastes.
(a) Effective August 23, 2005, the
waste specified in 40 CFR part 261 as
EPA Hazardous Waste Number K181,
and soil and debris contaminated with

contaminated with radicactive wastes
mixed with this waste are prohibited
from land disposal.

{b) The reqmrements of paragraph (a)
of this section do not apply if:

(1) The wastes meet the apphcab]e
treatment standards specified in subpart
D of this Part;

(2) Persons have been granted an
exemption from a prohibitien pursnant
to a petition under § 268.6, with respect
to those wastes and units covered by the
petition;

{3) The wastes meet the applicable
treatment standards established
pursuant fo a petition granted under
§268.44;

(4) Hazardous debris has met the
treatment standards in § 268.40 or the

(5) Persons have been granted an
extension to the effective date of a
prohibifion pursuant to § 268.5, with
respect to these wastes covered by the
extension.

{c) To determine whether a hazardous
waste identified in this section exceeds
the applicable treatment standards .
specified in § 268.40, the initial
generator must test a sample of the
waste extract or the entire waste,,
depending on whether the treatment
standards are expressed as
concentrations in the waste extract of
the waste, or the generator may use
knowledge of the waste. If the waste
contains regulated constitnents in
excess of the applicable subpart D
levels, the waste is prohibited from land
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dispasal, and all requirements of part
268 are applicable, except as otherwise
specified.

= 10.In § 268.40, the Table of Treatment
Standards is amended by revising the

entry for F039 to add constituents in
alphabetical sequence, and by adding in
alphanumeric order the new entry for
K181 to read as follows:

§268.40 Applicability of treatment
standards.

* *® * * *

TREATMENT STANDARDS FOR HAZARDOUS WASTES

Footnotes to Treatment Standard Table
26840

1 The waste descriptions provided
in this table do not replace waste
descriptions in 40 CFR Part 261.
Descriptions of Treatment/Regulatory
Subcategories are provided, as needed,
to distingnish between applicability of
different standards.

2 CAS means Chemical Absiract
Services. When the waste code and/or
regulated constituents are described as a
combination of a chemical with its salts
and/or esters, the CAS number is given
for the parent compound only.

3 Congcentration stand: for
wastewaters are expressed in mg/L and

samples.

4 All treatment standards expressed
as a Technology Code or combination of
Technology Codes are explained in
detail in 40 CFR 268.42 Table 1~
Technology Codes and Descriptions of
Technology-Based Standards.

5 Except for Metals (EP or TCLP)
and Cyanides {Total and Amenable) the
nonwastewater treatment standards
expressed as a conceniration were
established, in part, based npon
incineration in units operated in
accordance with the technical
requirements of 40 CFR part 264,
Subpart O or 40 CFR part 265, Subpart
O, or based upon combustion in fuel

[Note: NA means not applicable]
Regulated hazardous constituent Nonwastewater
Wastewaters Concentration in
o e aatogony et e et
e ulatory sl ol mg/L3, or noled as “m
24 gory Common name CAS2 No. nology code TCLF”, or tech-
nology code
FO39 ... Leachate (liquids that have per- * * * * *
colated through land disposed o-Anisidine (2-methoxyandine) .......... 90-04-0 0010 0.66
wastes) resulting from the disposal * * * * *
of more than one restricted waste residine 120-718 0010 0.66
classified as hazardous under * * * * * .
Subpart D of this part. {Leachate 24-Dimethylaniline (2,4-xyliding) ...... 95-68-1 0010 0.66
resufting from the disposal of one * * * * *
or more of the following EPA Haz- 1,3-Phenylenediamine ... 108452 0.010 0.66
ardous Wastes and no other Haz- * = = ~ *
ardous Waste retains its EPA Haz-
ardous Waste Number(s): F020,
Fo24, FO22, FO26, FO27, andfor
F028).
Kig1 ... Nonwastewaters from the Aniline : 62-53-3 0.81 14
of dyes and/or pigments (inclirding o-Anisidine (2-methoxyaniline) .......... 90-04-0 0010 066
nonwastewaters commingled at 106-47-8 046 16
the point of generation with p-O 120-71-8 0010 0.66
nonwastewaters from other proc- 2,4-Dimethylaniline (2,4-xylidine) ...... 95-68-1 0.010 0.66
esses) that, at the point of genera- 1,2-Phenylensdiaming .......cceeeneee 95-54-5 CMBST; or CHOXD CMBST; or CHOXD
fion, contain mass loadings of any fb (BIODG or b (BIODG or
of the constituents identified in CARBN); or - — CARBNY); or
paragraph {c) of section 261.32 BIODG b BIODG b
that are equal o or greater than CARBN CARBN
the comesponding paragraph (o)
levels, as determined on a cat
endar year basis.
1,3-Phenylenediaming .......ocuveeens 108-45-2 0.010 0.66
* 0 * * are based on analysis of composite substitation units operating in

accordance with applicable technical
requirements. A facility may comply
with these treatment standards
according to provisions in 40 CGFR
268.40(d). All concentration standards
for nonwastewaters are based on
analysis of grab samples.

* * * * x

= 11. The Table—Universal Treatment
Steandards in § 268.48 is amended by
adding in alphabetical sequence the
following entries under the heading
organic constituents:

§26848 Universal treatment standards.

(a) * %k %
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UnNIVERSAL TREATMENT STANDARDS
[Note: NA means not applicabie}

Nonwaste-
. Wastewater  water standard
Regulated constituent comimon name CAS1 number Cmm m‘g@tﬁ
inmg/it2 less noled as
“mg/L TCLP”
o-Anisidine (2-methoxyaniline) - 90-04-0 0.010 0.66
p-Cresidine 120-71-8 0.010. 0.66
2,4-Dimethylaniline (2,4-xylidine) 95-68-1 : 0.010 _ 0.66
1,3-Phenylenediamine 108-45-2 0.010 _ 0.66
* * * * o= incineration in units operated in PART 271—REQUIREMENTS FOR
1 CAS means Chemical Abstract accordance with the technical AUTHORIZATION QF STATE
Services. When the waste code and/or requirements of 40 CFR Part 264, HAZARDOUS WASTE PROGRAMS

regulated constituents are described asa  Subpart O, or Part 265, Subpart O, or
combination of a chemical with its salts  based upon combustion in fiel
and/or esters, the CAS number is given  substitution units operating in

m 12, The authority citation for Part 271
continues fo read as follows:

for the parent compound only. accordance with applicable technical Authority: 42 U.S.C. 6905, 6912(a), and
2 Concentration standards for requirements. A facility may comply 6926.
wastewaters are expressed in mg/L and  with these treatment standards Section 271.1() i
are hased on analysis of composite according to provisions in 40 CFR a.d‘:i:;;xg met?;lzlmll?g) ;ﬂ::&e%alge 1
samples. 268.40(d). All concentration standards  ang Table 2 in chronological order by
3 Except for Metals (EP or TCLP) for nonwastewaters are based on date of publication to read as follows.
and Cyanides (Total and Amenable) the analysis of grab samples. _
nonwastewater treatment standards T §271.1 Purpose and scope.
expressed as a concentration were *oox 2 ox %
established, in part, based upon G**
TASLE 1.—REGULATIONS IMPLEMENTING THE HAZARDOUS AND SOLID WASTE AMENDMENTS OF 1984
Promuigation date Title of regulation Federal Register reference Effective date
Feb. 15, 2005 ......... Listing of Hazards Waste K181 ............ [INSERT FEDERAL REGISTER PAGE Aug. 23, 2005
NUMBERS FOR FINAL RULE]

» - »* - * * *

TABLE 2. ~—SELF-IMPLEMENTING PROVISIONS OF THE SOLID WASTE AMENDMENTS OF 1984

Effective date Seit-implementing provision RCRA citation Federal Register reference
Aug. 23, 2005 ....... Prohibition on land disposal of K181 3004(g)(4)(C) and 3004(m) ........co. Feb. 24, 2005, (INSERT FEDERAL
waste, and prohibition on land dis- REGISTER PAGE NUMBERS).

of radioactive waste mixed
whh K181 wastes, including solt and
debris,

* * « * * =
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PART 302—DESIGNATION, Authority: 42 U.S.C. 9602, 9603, and 9604; alphanumeﬁé order at the end of the
REPORTABLE QUANTITIES, AND 33 U.5.C. 1321 and 1361. table to read as follows:
NOTIFICATION

®15.In §302.4, Table 302.4isamended  §3024 Designation of hazardous
substances.

m 14. The authority citation for Part 302 by adding the following new entry in
confinues to vead as follows:

TABLE 302.4.—LIST OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES
[Note: All comments/notes are located at the end of this table]

* x * * ®

ooy FCRA  Final RQ
Hazardous substance CASRN oodei:w waste pounds
number {Kg)
K181 4 K18t i

Nonwastewaters from the praduction of dyes and/or pigments (including nonwaslewaters
commingled at the point of generation with nonwastewaters from other processes)
that, at the point of generation, contain mass loadings of any of the constituents iden-
tified in paragraph {c) of section 261.32 that are equal to or greater than the cor-
responding paragraph (c) levels, as determined on a calendar year basls.

}indicates the statutory source defined by 1, 2, 3, and 4, as described in the note preceding Table 302.4.

L A A

##The Agency may adjust the statutory RQ for this hazardous substance in a future rulemaking; untit then the statutory RQ applies.

x * * * ®

[FR Doc. 05-3454 Filed 2-23-05; 8:45 am]
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