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BUREAU OF ENVIRONMENT
GASTON CAPERTON 10 McJunkin Road LAIDLEY ELI MCCOY, PH.D.
GOVERNOR Nitro, WV 25143-2506 COMMISSIONER

August 28, 1996

Ms. Judy Cooper

Director, Administrative Law Division
Office of the Secretary of State
Capitol Complex

Charleston, West Virginia 25305

RE: 33CSR20 - "Hazardous Waste Management"
Dear Ms. Cooper:

This is to advise you that I am giving approval for filing
with vour office the above-referenced rule as an Agency—Approved
Rule and submission to the Legislative Rule-Making Review
Committee.

Your cooperation in this regard is very much appreciated.
If you have any questions or reguire additional information,
please feel free to contact Mark Scott at 759-0515.

Laidley EYi McCoy, PH.D.
Commissidner

LEM:cc

Attachment




DATE: August 29, 1996
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: H. Michzel Darsey, Assistani Chief
Division of Environmental Protectlon
LEGISLATIVE RULE TITLE: Titls 3%, Sprias 20

1. Authorizing statute(s) citation W.Va, Code §22-18-6

2. a. Date filed in State Register with Notice of Hearing

July 10, 1996

b. What other notice, including advertising, did you give
of the hearing?

State wide news release

c. Date of Hearing(s)_August 13, 1996

d. Attach 1list of persons who appeared at hearing,
comments received, amendments, reasons for amendments.

Attached X : No comments received

e. Date you filed in State Reglster the agency approved
proposed Legislative Rule following public hearing:
(be exact)

August 30, 1996

f, Name and phone number(s) of agency person(s) to
contact for additional information: :

H. Michael Dorsey, Assistant Chief

Compliance Menitoring and Enforcemant

0ffige of Waste Management
1356 Hansford Street

Charleston, WV 753011401
Telephone: (30%) 558-5989




Tf the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State
Register a notice of the time and place of a hearing
for the taking of evidence and a general description
of the issues to be decided.

N/A

b. Date of hearing:

c. On what date did you file in the State Register the
findings and determinations required together with the
reasons therefor?

N/A

d. Attach findings and determinations and reasons:

Attached




BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT
Title: 33, Series 20

AUTHORITY: WV Code §22-18-6

SUMMARY OF RULKE: The proposed amendment to this rule Iis

being submitted for a technical cleanup only. The proposed
amendment to this rule is not & result of new federal
reguirements, therefore, no substantive changes ar re_proposed.

STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:
In May of 1586, the West Virginia Division of Natural
Resources (DNR) received authorization from the United States
Environmental Protection Agency (EPA) to 1mplemeP; the base
program Subtitle C of the Federal Resource Censervation and
Recovery Act (RCRA) of 1875, as amended. ~Subtitle C of RCRA
estakbhlishes the nazardous waste management program on a
national level.. .Inclusive of the program is the ability of
each State to obtain the authority to implement uhe_program _r
lieu of the EFA. )
The proposed amendment to this rule. clarifies the current rule
and satisfies federal reguirements o0Of consistency and
eguivalent stringency to allow authorization of the federal
program to the state and ensure that significant federal funds
are allotted to the West Virginia program each year. The
amendment will correct typographical errors, incorrect
references and incorporate a small npumber of grammatical
enhancements. .

FEDERAL COUNTERPART REGULATIONS INCORPORATION

BY REFERENCE/DETERMINATION OF STRINGENCY:

W.Va. Code Section $22-1-3 in conjunction with W.Va. Code
Section $22-1-3a reguires, in part, the Director’ of the
Division of Environmental Protection, to determine if a new or
amended environmental provision should be the . same in
substance as a counterpart federal regulation. If the new
rule should be the same in substance, as the counterpart
Ffederal regulation, then the Director shall incorporate by
refererice, to "the greatest extent 90551b7e, the federal
counterpart rule. _If the Director determines the rule should
not be the same in substance as the federal counterpart rule,
then the Director shall file a 'statement setting forth tde




o

federal regulation. W.Va. Code Section $22-1-3a requires the
Director to conduct the “stringency” determination and provide
specific réasons for deviation of the proposed state rule from
the federal counterpart regulation. :

gifference between the proposed .rule and the counterpart

This proposed amendment is being submitted for a ‘technical
cleanup only. It is not. being .filed as a result of new
federal reguirements. No sg@stantive changes are proposed.

CONSTITUTIONAL TAKING DETERMINATION:
In accordance with W.Va. Code $22-1-A, the Director has
determined that this rule will not result in taking of private
property within the meaning of the Constitutions of West
Virginia and the Unitéd States of America. -

CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

At their July 17 meeting, the  Environmentel Protection .
advisory Ceouncil khad no comments on this rule. (See attached
minutes of the July 17 Council meeting.) '
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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: 33 , Series 20: Hazardous Waste Management

Type of Rule: X legislative Interpretive Procedural
ivision of Environmental Protection

Agency Water Resources- Solid Waste Management

Address 1356 _Hansford Street

Charleston, WY 25201

Contact Person: H. Michael Dorsey. 558-5989

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR
, toCAL TEAR |
IXNCREASRE --| DECREASE CUPRENTD e LHEFEAPFTER
ESTIMATED TOTAL $0 %0 $ 0 $¢ $0
COST

PERSONAL SERVICES
CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

EQUIPMENT

OTHER ’ E
e —— =

2. Explanation of above estimates:
This proposed rule was submitted for technical cleanup only. This rule is
not being filed as a result of new federal requirements. No substantive

changes are proposed, therefore, no new administrative expenditures are
anticipated. o . s '

bl

3. Objectives of these rules:
To maintain consistency and stay in compliance with federal guidelines in
implementing the State program. This rule proposes technical cleanup
changes that will aid the State program in maintaining its authorization
status and, in turn, the continued receipt of federal funds.




Rule Title: _ ‘33, Series 36- Hazardous Waste Management

5. Explanation of overall Economic Impact of Proposed Rule.

A. E?bnomic Impact on State Government.
n/a - .

-

B. Economic Impact'on Political Subdivisions; Specific

I?dustries; Specific groups of Citizens.
nfa - e

I
L

C. E?onomic Impact on citizens/Public at Large.
nfa

Date: 1.46-%

Ssignatur f Agency Head or Authorizeddaepresentative

1o

B. F. Smith, P.E.
Chief - e
Office of Waste Management




TITLE 47 33
LEGISLATIVE RULES
DIVISION OF ENVIRONMENTAL PROTECTION
WATERRESOUREES—WASTEMANAGEMENT
OFFICE OF WASTE MANAGEMENT

SERIES 35 20
HAZARDOUS WASTE MANAGEMENT RULE

§ 49—35—%. 33-20-1. SCOPE AND AUTHORITY.. -

1.1. Scope and Purpose. -— The purpcse of this rule is to provide
for the regulation of the generat;OH; treatment, storage, and
disposal of hazardous waste to the extent necessary for the

protection of the public health and safety and the environment.

1.2. Authority. -- This rule is_ promulgated pursuant to Lhe West
Virginia Hazardous Waste Management Act, W. Va. Code, § 22-18-1, .
et sed. ] o - o — S - --

1.3. Filing Date. --
1.4. Effective Date. --

1.5. Amendment of Former Rule. -- This rule amends the Hazardous
Waste Management Reguratioms rule, 47—E8R—35 33 CSR 20, in effect
prior to the date this rule becomes effective.

1.6. Incorporation by Reference. -- Whenever either federal
statutes or regulations or state . statutes or rules are incorperated
by reference into this rule, the reference is to that statute or
regulation in effect on July 1, 1995, unléss otherwise noted in the
text of this rule.  This incorporation by reference is not intended
to replace or abrogate federal authorities granted the Resource
Conservation and Recovery Act cof 1976,

1.6.a. In applving the federal requirements incorporated by
reference throughout this rule, the following excepiiohs or
substitutions apply, unless the context clearly requires otherwise
or the referenced rule cannot be delegated to the.state:

l1.6.a.1. "Office of waste management, West Virginia
division . of environmental protection” shall be substituted for
"snvironmental protection agency.”




1.6.a.2. "Chief of the office of waste managemeni, West
Virginia division of environmental protection” shall be substituted
for "administrater,”™ "regional administrator,’” and "director.”" In
those sections that are not adopted by reference cr. that are not
delegable to _the state, "administrator", "regicnal administrator”
and "director" shall have the meaning defined in 40 CFR 260.10.

1.6.a.3. Whenever the regulations require publicatiocon in
the "Federal Register” compliance "shall be accomplished by
publication in the "West Virginia Register " 2 part of the "State
Reglster™ created pursuant to the provisions of W. Va. Code, 5 29A-
2-2 for those areas applicable and delegable to the state.

1.6.a.4. Whenever in the federal regulation reference is
made Lo the Resdource Conservation and Recovery Act of 1976 § 3010,
as amendéed (42 U.8.C.. § 6830), the rFeference should ke to section
4 of this rule. . The notification regulirements of, the Resource
Conservation and Recovery ACE 9f.1876 §§5 3010 refiain in effect and
will be satisfied by compliance with secticn 4 of this rule.

1.7. Cross Reference. -- Whenever a reference Is cited in a
provision incorporated by reference whzcw cCross reference was not
incorporated by reference, the provisions of the applicable state
law and rules, if any, control to the extent of any conflict or
inconsistency. Where state rules are present. and there 1is. =z

question, the state =rxules govern. Where there are no state -

regulations present, federal regulations govern. For example,
cross reference to 4Q CFR part 264 sibpart O -- Incinerators, which
was not incorporated by reference, would neéd te be referenced to
the zpplicable West Vlrgl“la le sion of environmental Drotectlon,

E

office of ailr qual1ty [=gem J.fuiu.d.l..l.b_y oerd rule, on rehreratiomr ot

hazercous was=e- 45 CSR 25, “Te Prevent and Control Air Pollution
from Hazardous Waste Treaitment, Storage, or Disposal Facilities.”

1.8. Inconsistencies with the West Virginia Cede. —-- In the

event a provision of the code of federal regulations incorporated..

by reference herein includes a section which is inconsistent with

the West Virginia Code, the West Virginia Cocde contrels to the

extent federal law does not preempt the state law. In the event a
provision . of the code of federal regulations incorporated by
referenceé herein is beyond the scope of authority granued the
division of-environmental protection pursuant to statute, or is in
excess of the statutory authority, such provisicon shall ke —and
remain effectlve only to tne extent auuhorlzed Dy the hest Vlrclnla
Code. , ] - -

1.9. Provisions Applied Prospectively. -- The provisicons of
this. rule are to . be. applied prospectively. 211 orders,

2




determinations, demonstrations, rules, permits, certificates,
1icenses, walivers, bonds, authorizations and privileges which have
been issued, made, granted, approved or allowed to beccme effective
by the chief, "and which are in effect on the date this rule becomes
effective, shall continue in effect according to their terms unless
modified, suspended or revoked in accordance with the law.

§ 47—35-2— 33-20-2. HAZARDOUS WASTE MANAGEMENT SYSTEM: GENERAL.

2.1. 40 CFR Part 260. —- The provisions cf 40 CFR part 260 are
herxeby adopted and incoxrpecrated by reference” with the
mcdifications, excepticns and additions set forth in this sesction.

2.1.a. The definitions of terms used in this rule shall have
the meaning ascribed to. them -in 40 CFR parts 260, 261, 262, 263,
264, 265, 266, 267, 268, 270, 273 and 279 with the exceptions,
modifications and additions set forth in this section.

2.1.a.1. "Major facllity™ means & disposal or treatment
facility which disposes or treats an amount of hazardous waste
exceeding or egual to cne thousand (1000) tons during a calendar
year, and any storage faciliiy having a storage capaCLty for one
thousand (1000} tons ‘of hazardous waste Or more. '

2.1.a.2. "Full regulation” means those rules applicable
to generators of greater than one thousand (1000} kilograms of non-
acutely hazardous waste, in a calendar month and/or who treat, sto*e
or dispose of hazardous waste at their facility.

2.1.a.3. "Mercury containing lamp"” means an electric
lamp in which mercury is purposely introduced by the manufacturer
for the operation of the lamp. Mercury containing lamps commonly
include fiorescernt flucgrescenit lamps.’ -

2.1.a.4. "Universal Waste" means any of the following
hazardous wastes that are managed under the universal waste
requirements of 4Q CFR_part 273: '

(1) Ratteries as described in 40 CFR § 273.2;

(2) Pesticides as descriped in 40 CFR § 273.3; and

{3) Thermostats and mercury coptalnlnd lamps as descrlbed
in 40 CFR § 273.4. .

2.2, 40 CFR § 260.2. -- The provisions of 40 CEFR & 260.2 are
excepted from 'lncd¥pd¥ation' by reference. Availability of’

information provided under “hrese—ruies this rule is controlled by
the provisions of W. Va. Code, $§22-18-1iZ2. . '




2.3. 40 CFR §§ 260.21(d) and 260.23. -- The provisions of 40
CFR § 260.21(d) and 40 CFR § 260.23 are excepted from incorporation
by referernce. LT ) :

2.4. Petitions for Waste Exclusions.

2.4.a. Persons desiring to exclude a waste at a particular
generating facility from the lists set forth in 40 CFR part 261 may
petition the chief for such an exclusion after having received
approval from the administrator of the environmental protection
agency. The petition shall include: S

2.4.a.1. A copy of the petition submitted to the
administrator of the environmental protection agency pursuant to 40
CFR § 260.22, including all demonstratiocn infermation;

3
2.4.a.2. A copy of the administrator’'s approval granting
the exclusion pursuant ta 40 CFR §.260.20(d); and- = -
2.4.a.3. Any other additional infermation which may be
required for the chief to evaluate the petition.

5 A.b. Within one hundred and twenty (120) days of the filing
of the petition the chief shall decide whether to apprcocve or Lo
deny the petition and so advise .the petitioner. Where a decision
to deny a petition is made, the chief shall notify the petitioner
of_such action in writing, setting forth the reasons therefor.

2 4.c. The chief shall not deny a petition to exclude a waste
at a particular facility that has been approved. by the

administrator unless scientifically supportable reasons for such

denial are . advanced which had nbt,_been presented to the
administrator. - : :

2 5. Petitions toc amend the regulations to include additional
wastes as universal wastes.

2.5.a. Persons desiring to include a waste as a universal
waste may petition the chief ;for such an exctuston inclusion after

naving received approval _from the administrator ©f.  the
environmental protection agency. The petition shall include: -

2.5.a.1. . A copy of the petition submitted e the
administrator of the environmental protecticn agency pursuant ToO 40
CER § 260.23, including all demonstration information;




2.5.a.2,. A copy of the administrator’'s approval granting
the exclusion pursuant to 40 CFR § 260.20 and 40 CFR part 273; and

.5.a.3. Any other additional informaticn which may be
required for the chief to evaluate the petitiocon.

2.5.b. Within one hundred and twenty (120) days of the filing
of the petition the chief shall decide .whether to approve. or to
deny the petition and so advise the pe;;;1oner. Where a decision
to deny a petition 1s made, the chief shall notify the petitioner
of such action in writing, setting forth the reasons therelfor.

2.5.c. The chief shall not deny a petition to inciude a waste
as =m a universal waste that has begn approved by the administrator
unless scisentifically supportable reasons for such denial are
advancedi! which had not been presented to the administrator.

2.5.d. Any person may petition the chief to include a waste
as a universal waste as folilowsi .00 . - )
2.5.4.1. Submit a petition to the chief demonstrating
that the regulation under the universal waste regulations of 40 CER
part 273 is appropriate for the waste cor category of waste; will
improve management practices for the waste or category of waste;
and will improve implementation of the hazardous waste program.
The petition should also include info¥mation regquired by 40 CFR §
260.20{b}, and include as many of the factors listed in 40 CFR §
273.81 as are appropriate for the waste or category of waste
addressed in the petition. :

2.5.4.2. The chief will grant or deny a petition using
the factors listed in 40 CFR § 273.81. The decision will be based

on the weight of evidence show1ng tnat regulation under 40 CFR,partr_w

273 1is approprlape for the waste or category of waste, will improve
management practices for the waste or category of waste, and will
improve implementation of the hazardous waste program.

2.5.d.3. The decision of the chief.shall be in writing.

and state the reasons to eilther grant or deny the petition. Any

petitioner aggrleved by the QEClSlon of the chief may appeal the

decision to the environmental quality beard in accordance with the
provisions of W.Va. Code § 22-18-20.




§ 49—35-3- 33-20-3. IDENTIFICATION AND LISTING OF HAZARDQOUS WASTE.

3.1. 40 CFR 261. -~ The provisions of 40 CFR part 261 are
hereby adopted and incerporated by reierence - with the
modifications, exceptions and additions set forth in this section.

3.1.a. In order for = mixture ¢f a waste and one or more
hazardous wastes identified in 40 CFR §§ 261.3(a) (2) (iv) to be
exempt from the definition of hazardous waste, the owner or-
operator must comply with the following:

3.1.a.1. Provide a certification in writing to the chief
that groundwater monitoring complying with either 40 CFR part 2653,
subpart F or which is approved by the chief, is or will be in place -
at the wastewater treatment facllity identified in 40 CFR §
261.3(a)¥2) (iv). A time schedule for the installation of such
groundwater monitoring must be included. This regulrement does not
apply to wastewater treatment units oz containers. |

3.1.a.2. . Refore <laiming an exemption, the ownsr or
operator of each wastewatex tX¥eatment facility receiving mixtures
of wastes under 40 CFR § 261.3(a) (2} (iv) shall notify the chief of
the receipt of such wastes on a form prescribed by the chief.

3.1.a.3. Annually submit to the chief a 1list of hazardous
wastes <that are expected to be present in the mixture to be
aexenmpted. : '

3.2. The provisions of 4C CFR § 261.5 (£f) (3) {iv) and (g) (3) (iv)
are excepted from incorporation by reference.. BSmall quantity
generators and conditionally exempt small guantity generators that
are in compliance with Appendix 1 of this rule. are deemed in
compliance with 40 CFR § 261.5 and other requiremernts of this rule
applicable to small gquantity and conditicdnally exempt small
quantity generators. Conditionally exempt small gquantity
generators shall notify the chief of their hazardous waste activity
in accerdance with Section 4_cof this rule.

3.3. The provisions of 40 CFR § 261.% are amended by revising 40
CFR § 261.9(cyto read as follows:

(c) Thermostats and mercury containing lamps as described
in 40 CFR § 273.4. - . ' -




§ 47-35-4— 33-20-4. NOTIFICATION OF HAZARDOUS WASTE ACTIVITY
REGULATIONS.

Applicability. Any person that engages in a hazardous waste
activity in the State of_ West Vi glnla shall notify the chief of
these actlv¢tles when e pestrs—such activity such activity begins,
unless such activities are exempted from tne reguirements oi tirgse
+ates this rule. .. | - . .

4.1.a. Any person as described in subsectiocon 4.1 of tihresse=.
wtees this rule that has notl ied the EPA or is subject to the
requirements to notify EPA as SDEleTEQ in volume 45, number 39 of
the Federal Register, dated. *eb*uary 26, 1980, pages 12746 through
12754, is sunject to tbe provision of section 4 of teserutes this
rule.

1

i

4.1.b. The purpose of section 4 of #heserures this rule is

to provide a means_for the State of West Virginia to utilize the

information provided by all who complied with the notification

reguirements. of EPA as described in subdivision 4.1l.a. of tires=

r=ies this rule or all who lHTLlaued hazardous waste activities

subseguent to the reguirements _of EZA _as reFerencec above in

subdivision 4.1.a of tirese—rutes this rule to notify Lhe chief cof
their hazardous waste activities.

4.2. Notification. Any person that notified EPA of hazardous
waste activities as_ referenced abgve in subsection 4.1 of tiese
reres this ru1e sha_ﬂ provide a copy of that notification to the
chief. - _ - : P

4.2.a. Any person involved in hazardous waste activities that
did not comply with the notification reguirements of EPA, as
referenced above in subsection 4.1 of the rules, but is subject to
those requirements shall notify the chief in writing of his
hazardous waste actiwvities within thirty (30) days of the effective
date of these—rpies this rule. Notification may be accomplished by
the use of EPA Form 8700-12 or the provision of the same
information in any other manner selected by the notifier.

4.2.b. Any person exempted from the federal -notification
requirements as specified in 40 CFR §§ 261.6(b) and 261.5, but
subject to- West Vlrglpla notification requirements, shall notify
the chief in erulng of his hazardous waste activities witirim
ety = uay.:: ot—tire c;.ﬂ:u;.;uc k.,.c.x.c of l.415357 e s—or on the )
date of initiation of such activities.: i ehever—is——atorT
Notification may be accomplished by use of EDA Form 8700-12 or the




provision of the same information in any other manner selected by
the notifier, S . : o=

4.2.c. One notification form is required for each generator.

4.2.d. A notification form is reguired for each storage,
treatment, disposal, cr other facility. However, if one facility
site includes more. than one storage, Lreatment, or disposal
acgivity, only one no;lchatlo“ form for the entire facility site
is reguired.

4.2.e. Generators that store, treat, or dispose of hazardous
waste.. on-site shall file a notification £&rm for generation
activities as well as storage, treatment, and dlsposal activities,
uniess such activities are exempted from the reguirements of tirese
+otes This rule.

4.2.£. New generators- and those initiating activities
subseguent to the EPA notl;lca::on period referenced in ‘subdivision
4.1.a. ocf 5 sfrese——utes Lhis *ule shall comply with <the EPA
identification number *eculremen;s and sheall provide a copy cof
their application  for an _EPA 1dent1f1catlon number to the
administratcr. R . _ —-

§ 47-35-5— 33-20-5. STANDARDS APPLICABLE TO GENERATORS OF EAZARDOUS
WASTE. - 7 '

5.1. 40 CFR Part 262. -- The provisions of 40 CFR part 262 are
hereby adopted and incerporated by reference with the
modifications, exceptions and additions ceontained in this saction.

5.2. 40 CFR § 26%7%6%&% 262.10{(£f). -- The provisions of 40 CFR
§—262-F0ter 262,10.(f) shall be excepted from 1ncorporatlon.

5.2.a. A person who generates a hazardous waste as defined by
40 CFR part 261 1is subject to the compliance regquirements and
penalties prescribed in W. Va. Code, $§22-18-1 et seg. if he or she
does not comply with the requirements of this rule. This rule no
way abrogates _ the enforcement authority of., the Resource

Conservation and Recovery Act of 1976 § 3008, _.

5.2.b. A1l references to 40 CFR §—262-i6{e=r 262. 10(f) shall
be deemed references to subsection 5.2 and the subdivisions herein,
as appropriate. - :

il




5.3. 40 CFR Part 262, Subpart E. -- The provisions cf 40 CER
part 262, 'Subpart E -- Exports of Hazardous Waste are excepted from
incorporation by reference .and shall remain the provenance of the
environmental protection agency and in addition to the reguirements
contained therein, any person subject to the provisions of subpart
E shall file with the chief copies of all documentation, manifests,
exception reports, annual reports or records, irnfter alia, submitted
to EPA, the administrator or the regicnal administrator as reguired
by and within the timeframes set forth in subpart E. ,

5.4. 40 CFR Part 262, Subpart F. -~ The provisions of 40 CFR.
part 262, subpart F -- Imports of Hazardous Waste are excepted from
incorporation by reference and in addition to th 1€ reguirements
contained therein, any person subject to the provisions oI subpart
F shall file with the chief copies of all documentation, manifests,
exceptioh reports, annual reports or records, inter alia, submitted
to EPA, the administrator or the regional administrator as reguired
py and within the timeframes. set Zorth in subpart F.

§ 47-35—6+ 33-20-6. STANDARDS APPLICABLE TO TRANSPORTERS OF
HAZARDCUS WASTE.

6.1. 40 CFR Part 263. ---The provisions of 40 CFR part 263 are
hereby adopted and lncorporabed, by reference insofar as saild
regulations relate [to the transportation of hazardous waste by air
and water. - , - -

6.2. Note. -- The use of railrdads for the transportation of
hazardous waste 1s regulated by the West Virginia public service
commission rules, "Rules__ and_ ngulaplons Governihg the
Tranisportation of Eazardous Waste by Raii", 150 CSR 11. The use of
the state highways for the transportation of hazardous waste 1is
regulated under the West Virginia division of highways,
"Transportatlon of Hazardous Was;es Upon the Roads and Plghways
157 CSR. 7.

§ 47F35—F~ 33-20-7. STANDARDS FOR OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT, STORAGE, AND DISPOSAL FACILITIES.

7.1. Rutesof the AtrQuatity Board 45 CSR 35 25, office of air
quality, -— The standards in Section 7 of tﬁese—*egn:attvﬁs this
rule apply to owners and operauovs OL ~all facilities which treat,
store, or -dispose of hazardous waste except a&s otherwise provided
by law. In addition to the standards in section 7 of theseruzss

this rule, ftie—rores of—tre—ardee uL.\a_...L._y fromrc, 45 CSR 25, “T,C
revent and Control Air. POllUulOﬂ f*om Hazardous Waste Treatmen;,




Storage, br Disposal Facilifties”, apply to management facilities
which may emit hazardous waste or the constituents thereof to the
atmosphere including incineration facilities except as otherxwise
provided by law. For purposes. of section 7 of +these—ruies this
rule, theé following Ppersons are ccnsidered to be incinerating
hazardous waste: B I i _ ; -

7.1.a. Owners or operators of ‘hazardous waste incinerators;
and ' - :

7.1.b. Ownhers or operators of pecilers or industrial furnaces
used to destroy wastes. - e :

7.2. 40 CFR Part 264. -- The provisions of 40 CFR part 2864 are
hereby adopted and inccrporated by reference with the

modifications, exceptions and additions set forth in this section.

7.3. 40 CFR & 264.1 -- The provisions of 40 CFR §
264.1(g) (11) (iii) are amended to read as folliows:

(iii) Thermostats and mercury containing lamps as described in
40 CER § 273.4. )

7.4. Required Receipt of Identical Notification. -- The
provisions .of 40 CFR part 264.12{(a) are retained by the
environmental protection agency; however, the chief of the office
of waste management must receive identical notification.

7.5. Releases from Solid Waste Management Unit. -- The
provisions of 40 CFR part 264, subpart F -= Releases from solid
waste management  units are incorporated by reference with the
following modifications, exceptions and additions.

7.5.a. For purposes of 40 CFR § 264.%92, reference to the
"regional administrator" shall be to the “environmental gquality
board." . The environmental quality beard establishes grourd—water
groundwater protection standards pursuant to the authority granted
the board in W. Va. Code, § 22-12-4. S

7.5.b. For purpcses ‘of 40 CER § 264.%4 and subparagraphs
thereof, the environmental gquality board rule "on groundwater
protection standards, 46 CSR 12 and the subparagraphs therein,
shall apply as reguired except as noted below pursuant toe the
authority granted the environmental quality board in W. Va. Code,
§ 22-12-4. = - - :




7.5.b.1. For the purposes of 40 CFR part 264.%94(=a) (1},
the groundwater protecticn standards at 46—-€SR—F 33 CSR 23 shall
apply. - T

7.5.c. The provisions of 40 CFR § 264.%9(g) are incorporated
by reference with the following modificatigns:

7.5.ec.1. The chief will specify in the facility permit
the freguencies for collecting samples r&quired under 40 CFR §
264.99(g). This fregquendy shall not be less.than once every five.
years. : L — — - -

7.6. Financial Regquirement. -- The provisions of 40 CFR part
264, subpart H -- - Financial Requiremepts are adopted and
incorporated by reference with the following modifications:

!
7.6.a. The provisions of 40 CFR §§5 264.148 and 264.150 zare
excepted from incorporation by reference.

7.7. Provisions Relating te Incinerators. -- The provisions of
40 CFR §§ 284,343, 264.344, 264£.345 and 264.347 relating to
incinerators are excepted from incorporation by reference.  Consult
the reguletions rules of the office of air gquality board regarding
emissions from incinerators. T ' B '

7.7.a. Consult the office of air guality boerd reguiztions
rule, 45 CSR 25, "Regulwtiowms “To Prevent and Contreol Air Pollution

frém Hazardous. Waste Treatment, Storage, or Disposal Facilities.”

7.8. 40 CFR Part 264, Subparts AA, BB, CC. -- The provisicns of -

40 CFR part 264, subparts AA, BB, and CC are excepted Ifrom
incorporation by reference. <Consult the reguisticms rules of the
office of  air gquality bosrd regarding air emissions—from
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§—4F-35-8— 33-20-8. INTERIM STATUS STANDARDS FOR OWNERS AND
OPERATORS OF EHAZARDOUS WASTE TREATMENT, STORAGE, AND DISPOSAL
FACILITIES.

8.1. 40 CFR 265. -- The profisions of 40 CFR pari 265 are adcpted
and incorporated by reference with the modifications, exceptions
and additions set forth in this section.

8.2. 40 CFR § 265.1 -- The provisions of 40 CFR §
265.1.(c) (14) (1iii) are amended to read as follows:

11




(1ii) Thermostats and mercury containing lamps as described in
40 CFR § 273.4. o

8.3. 40 CFR §§ 265.12(a), 265.149 and 265.150. -- The provisions
of 40 CFR §§ 265.12{a), 265.145, and 265.150 are excepted Ifrom
incorporation by reference. : ) '

8.4. 40 CFR S§265.345, 265.347, 265.352. -- The provisions of 40
CFR §§ 265.345, 265.347 and 265.332 relating to incinerators are
excepted from incorperatiocn by reference. Consult the rules of the
officeof air guality board regarding emissions from incinerators.

8.5. Thermal Treatment. -- The provisions of 40 CFR part 265,
subpart P -— Thermal Treatment are incorporated by reference except
for the provisions of 40 CFR § 265.383 which.s are excepted from

incorporation by reference. Consult the rules of the office of air
guality board regarding emissions from thermal treatment units.

8.6. 40 CFR Part 265 Subparts AA, BB, CC. ~- The provisions of
40 CFR paxr:i 265, subparts .BRA, BB, and CC are excepted from
incorporation by reference. Consult the rules of the office of
air gquality bos=d regarding air emission standards for process
vents and air emissions standards for equipment leaks.

§—4F—35—9- 33-20-9. STANDARDS FOR THE MANAGEMENT OF SPECIFIC
HAZARDOUS WASTES AND SPECIFIC TYPES OF HAZARDOUS WASTE MANAGEMENT
FACILITIES.

9.1. 40 CFR Part 266. -- The provisions of 40 CFR part 266 are
hereby adopted and incorpcrated by reference. .Consult the rules of
the office of air quality beerd regarding Subpart H of this part.

LT el

§ 47-35-38+ 33-20-10. LAND DISPOSAL RESTRICTIONS.

10.1. 40 CFR 268. ~- The provisions of 40 CEFR part 268 are hereby
adopted and._ incorpcrated by reference with the modifications,
exceptions and additions set forth in this.section. .

10.2. 40 CFR 268.1 -- The provisions of 40 CFR § 268.1(f} (3) are
amended to read zs follows:, .

(3) Thermostats and mercury containing lamps as described in
40 CER § 273.4.° -

10.3. 40 CFR S§S 268.5, 268.6, 268.10 - .13, 268.42(b) and
268.44. —- The provisions of 40 CFR §§ 268.5, 268.9, 263.10,

12




268.11, 268.12, 268.13, 268. 42(b} and 268.44 are excepted from
incorporation by reference.

10.4. Definitien of Administrator in 40 CFR Part 268.40(b).

The term "administrator" in 40 CFR part 268.40(b) shall retain
its meaning as defired in 26C.10. .

§ 47-35-11+ 33-20-11. THE HAZARDOUS WASTE PERMIT PROGRAM.

11.1. 40 CFR Part 270. -- The provisions of.40 CER part 270 are. .

hereby adopted and _incorporated by reference with the
modifications, excebiichs and additions set forth in this secticn.

11.2. 40 CFR § 270.1 -- The provisions of 40 CEFR §
270.1(c) {2) (viii) (C) are amended to read as follows: -

{c} Thermecstats and mercury containing lamps as described
in 40 CFR.§ 273.4. T ' =

11.3. .40 CFR 270.2 Definitions.

11.3.a. Definition of "RCRA Permit". -- For purpcses of this .
section, the term "RCRA permit" means "West Virginia hazardous

waste management permit." The following additional requirements

shall a@pply to obtain a hazardous waste management permit in West
Virginia. 211 references in 40 CFR part 24 270 to 40 CFR part 27€
124 shall be deemed to be referen ces to . the app11cacle provisions
of subsections 11.4 through T1.14 of this rule. To the extent of
any inconsistency with 40 CFR paxt 270, the specific provisions
contained herein shall control. '

11.3.b. Definition of "Major Facility". -- The term "major
facility™ shall have the meanlng ‘given at paragraph 2.l.a.l. of
this rule.

ii1.4. 2pplication Fees.

11.4.a. Any perscn who applies for a- permit for the
construction or operation of a hazardous waste management facility,
or both, shall submit as part of said application a money order or
cashier's check payable tc "The Hazardous Waste Management Fund" of
the state treasury. Persons required to obtain a permit-by-rule
pursuant toc these regLTaulons are not recuired To pay a permit
application feea. . o B : o : '




11.4.b. Such fee shall be determined. by the schedule set
forth in table F..1 . of these—rules this rule. If the cumulative
total of application fees imposed under this section equals or
exceeds fifiy thousand dollars ($50,000) then the person reguired
to pay the fees may, &t the person’s option, elect to submit the
fee payments in _instaliments over a three year period. The
installments submitted to the division of environmental protection
may not.be less fregquent than annually and the amount submitted

annually may not be less than one-third of the total amount due.

1i.4.c. The chief reserves the right to promulgate rules
establishing a permit renewal fee at a later date.

11.5. Draft Permits.

11.5.a. Once an application is complete, the chief shall
tentatively decide whether to prepare a draft permit or to deny the
application using criteria specified at 40 CFR 124.6(&) and ().

11.5.pb. If the chief decides to prepare a2 draft permit, a
draft permit shall bke preparéd that contains. the following
information:

11.5.k.1. 211 conditions under 40 CFR §§ 270.30 and
270.32; ' o o ' ’ B
11.5.b.2. A1l compliance schedules under 40 CER § 270.33;

11.5.b.3. 211 monitoring reguirements under 40 CFR §
270.31; and ' ' ' _

11.5.b.4. Standards for treatment, storage, and disposal
and other permit conditions under 40 CFR part 270.

11.5.e. A fact shest prepared in accerdance with subsection
11.6 0f these—rtTes this rule shall accompany the draft permit.

11.5.4. aZny additicnal information considered to  be
necessary Or proper. - - _- _

11.6. Fact Sheet.

11.6.a.- A fact sheet shall be prepared by the chief for
every draft permit for each hazardous waste management facility or.
activity. The fact sheet shall briefly set forth the principal
facts and the significant £factual, legal, methodological, and
policy gquestions considered in preparing the draft permit. The
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chief shall send this fact sheet to the applicant and, upon
request, to any other person.

11.6.b. The fact sheet shall include, when applicable:

11.6.b.1. A brief description of the type of faclility or
activity which is the subject of the draft permit;

11.6.b.2. The type and gquantity c¢f wastes, fluids, or
pollutants which are proposed to be oxr are being treated, stcred,
disposed of, injected, emitted, or discharged. A descriptiocn of
the type of wastes, fluids, or pollutants shall include, but not
limited to, the characteristics of the waste materials and the
potential. effects on” public health and the environment;,

11.6.b.3. A brief summery of the basis for.the draft permit
conditions including references to_applicable statutory cr rule
provisions; '

11.6.b.4. Reasons why . any  requested variances or

alternatives. to reguired standards do or do not appear Justified;

11.6.b.5. A description of the procedures for reaching a

final decision on the draft permit including:

11.6.b.5.A. The beginning and ending dates of the
comment period and the address where comments will be received;

11.6.b.5.B. Procedures for regueésting a hearing and.

the nature of that hearing; and

11.6.0.5.C. Any other procedures by which the public .

may participate in the final decision; and

11.6.b.6. Name and telephone number of a person to contact
for additional information. :

11.7. Public Access to Information.

1i1.7.a. Any records, reports, or informetion and any permit,
permit applications, and related documentation within the chief's
possession shall be available to the public for inspection and
copying; provided, however, that upon a satisfactory showing to the
chief <that such records, reports, permit documentation, or
information, or any part hereof would, if made pubklic, divulge
methods or processes_or. activities entitled to protection as trade
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secrets, the chief shall conslider, treat, and protect such records
as confidential.

11.7.b. it shall be the responsibility of the person
claiming any information as confidential under the provisicns of
subsection 11.7. of. fhese—ruies this rule to clearly mark each page

containing such information wifth the word "CONFIDENTIAL" and to.

submit an affidavit setting forth the reasons that said person
helieves that such information is entitled to protection.

11.7.¢c. Any document submitted to the chief which contains
information for which claim of confidential information is made
shall be submitted in a sealed envelope marked PCONFIDENTIAL" and

addressed_to the chief. The document shall be submitted in two (2)

separate parts. The first part shall contain all infermation which |
S P

is not deemed by the person preparing the report as confidential
and shall inciude appropriate cross-references to the seceond part
which contains data, words, phrases, paragrapns, or pages and
appropriate affidavits containing or relating to information which
is claimed to be confidential. o

11.7.4. No information shall be protected as confidential
information by the chief unless it is submitted in accordance with
the provisions of subdivision 11.7,c. of shese—rtoTes this rule and

no information which is submitted in accordance with the provisions.

of subdivision 11.7.c. of +these—rures this rule shall be afforded
protection as c¢onfidential information unless the chief finds that
such protecticn is necessary to protect trade secrets. The person
who submits information claimed to be, confidential shall receive
written notice from the chief as to whether the informaticn has
been accepted as confidential or not. ’

11.7.e. 211 infermation which meets the tests. of subdivision .

11.7.d. of #ese—rutres this rule shall be maxkedﬁwith the term
"ACCEPTED" and shall be protected as confidential information. If

said person fails to satisfactorily demonstrate to the chief that .

such information in the form presented to him meets the criteria of
subsectsor subdivision 11.7.d. of Hrese—rutes this rule, the chief

hall mark the information "REJECTED" and promptly return such

information to .the person submitting such information.

11.7.£. Nothing contained herein shall be construed so as To
restrict the release of relevant confidential information during

situations declared to be emergenCies by the chief or his designee.

11.7.g9. ‘Nothing in subsection 11.7. of theserutres this rule
may be construed as limiting the disclosure of information by the
division to any officer, employee, or authorized representative of

-
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the State. or federal government concerned with effecting the

purposes of subsection 11.7. of these—ruies this rule. -
11.7.h. Persons interested in obtaining infeormation pursuant

to subsection 11.7. of +hese—ruies this rule should submit a
reguest in accordance with Titie—46,—ater Resoarcos Soard,—Sertes

o Sl o B

~6—ET8+R—8) the environmental guality board rule 46 CSR 8.

11.7.4i. Claims of confidentiality for the name and address
of any permit applicant or permittee will be denied..

11.8. Public Participation in Permit Process.

11.8.a. Public nétice shall be given that the following
actions have cccurred:

L

11.8.a.1. A drafit permit has been prepared; or
11.8.a.2. A hearing has been scheculed.
1l.8.b. Timing. ~-— Public notice of the preparation ¢f a

draft permit required under subsection 11.8. of these rules shall
allow at least forty-five (45) days for public _comment.

11.8.c. Public notice of a public hearing shall be given at
least thirty (30) days befdre the hearing. '

11.8.4. Methods. ©Public notice of activities described in
subsection 11.8. &Ff t#kese—rules this rule shall be given by the
following metheds: T . ' )

11.8.e. By mailing & copy of the notice to the following.
persons: - - :

11.8.e.1. The applicant:;

l11.8.e.2. Any federal or state agency which the chief
knows has issued or is reguired to issue a RCRA, UIC, PSD, NPDES or
404 permit for the facllity or activity including, but not limited
to, the U.S. environmental protection agency and the U.S. army
corps of engineers; - ' '

11.8.e.3. ' Each state agency having authority under state
law with responsibility to the construction cor operation of such
facllity:
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11.8.e.4. Any unit of local government having
jurisdiction over the area where. the Fa011“ty is proposed to be
located; _

l11.8.e.5. Other appropriate federal or state agencies
including, but not limited to,_the U.S. fish and wildlife service,
the U.S. forest.service, the West Virginia aepartment of culture
and history, the West Virginia deparumenu of health, o¢ther
governmental authorities including any affected states, and the -
advisory council on historic preservaulon (Suite 430, 1522 K
Street, N.W., Washington, D.C. 20003); and i

l11.8.e.6. All persons to whom a public notice is sent;

11.8.e.7. Perscons on the mailing list developed
by: i

11.8.e.7.A. Including those who recuest in writing to be
on the list.

11.8.e.7.B. Soliciting persons for "area lists" from
participants in past permit precceedings in that area.

li1.8.e.7.C. Notifying the public of the opportunity to
be put on the mailing list through periodic publication in the
public press and in approorlate Dubllcatlons of the szate. The

chief may update the mailing list by requesting written indication

of continued interest from those listed. The chwe* may delete from
the list the name of any pérson who fails to respond to such a
reguest.

i1.8.e.8. By publishing the public notice, in the form of
a2 class I legal advertisement in a gualified daily or weekly
newspaper of general circulation and broadcasting the pubLlC notice
over local radio stations in the area in which the facility is or
is proposed to be located. A cuallfled daily or weekly newspaper
is, for the purpose. of subsection 11.8. of +£iese—rulres this rule,
any newspaper wnich meets the provisions of W. Va. Code, § 59- 3-
1(b).

11.8.e.9. By any other method reasonably calculated to
give actual notice of the action in gquestion to .the person
potentially affected by it; including press releases or any other
forum of medium to elicit public participation.
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11.8.2.10. Any person otherwise entitled.to receilve notice
under subsection 11.8. of these——utes this rule may waive the right
to receiwve notice for any <¢lasses and categories of permits.

11.9. Personal Notification by Facility COwner or Operater to
Individual Residents.

11.9.a. Following "the submittal of a Part B application
which is deemed complete by the chief, and before the public notice -
of the preparation of a draft permit as required under subsection
11.8. of +these—rmies this rule, the facility owner or operator
shall serve notice upcn the residence of all persons residing
within one-gquarter mile ¢f the boundaries of the specific hazardous
waste management faciliiy. i . h

11.9.b. Service of such notice as herein provided shall be
made by delivering a copy to the residence of each person upon whom
service must be made or by mailing it by registered mail to the
last known address of each person or by such other reasonable means
as the chief and the owner or operator agree will provide zan
effective and practical method of notification.

11.8.c. Following completion of service_of notice as set
forth herein, and no later than the date of public notice reguired
in subsection 11.8. of tirese—rur=s this rule, the owner or operator
shall certify in writing to the chief that service has been
completed, describe the method of service, and provide a copy of
the written notice emploved to the chief.

11.8.d, The personal notice .reguired herein shall be =&
written notice contalning at a minimum: :

11.9.4.1. The name and address of the permit applicant;

11.9.4.2. The name, location, and type of hazardous waste
management facility for which the applicaticn has been submitted;

11.5.4.3. A statement advising the recipients c<f the
notice that a complete application for permit has been submitted;
and = : — ]

11.9.4.4. A statement advising the motice—recipients
recipients of perscnal notice that an opportunity for public
comment -upon the application and draft permit will be made
available. to them upon completion of division review of the
application and that such notice will be published as a legal
advertisement in a local newspaper and broadcast over the radio.
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11.10. Contents.

11.10.a. All public notices issued under subsection 11.8. of
tirese—utes this rule shall contain the following information:

11.10.a.1. Name and address of the office processing the
permit action for which notice is being given;

11.10.a.2. Name and address of the permittee or permit.
applicant and, if different, of the facility or activity regulated
by the permit: A : - :

11.10.a.3. A brief description of the business conductec
_the facility descr%bea in the permit zapplication or the draft
perm_u, -

11.1i0.a.4. The name, address, and telephone number of a
verson from whom interested persons may obtain further information
including copies of the draft permit or Zfact sheet, and the
application; and

11.10.a.5. A brief description of the comment. procedures
required by subsections 11.11. and 1l.12. of tmese—ruies this rule

and the time and pvlace of any hear ing that will be held, including
a2 statement of procedures to reguest a hearing unless already
scheduled, and other procedures by which the public may participate
in the final permit decisiocn,

11.10.b. In addition to the general public notice described
in subdivision 11.10Ja.‘of‘these—ru%esfthis rule, the public notice
of a hearing shall contain the fellowing information:

11.10.b.1. Reference to the date of previous public
notices. relating to the permit;

11.10.b.2. Date, time and place cof the hearing:;

11.10.b.3. A brief description of the nature and purpose
of the hearing, including the applicable rules and procecures; and

11.10.b.4. Name and address of. the nearesf district office

where the file will beé available for inspection.

11.11. Public Comment and Request for Public Hearings. During
the public comment period provided that any interested person may
submit written comments &n the draft permit and may request a
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public hearing if no hearing has already been scheduled. A reguest

for a public hearing shall be in writing and shall state the nature

of the issues proposed to be raised in the hearing. All comments
shall be considered in.making the £f£inal decision and shall be
answered as provided in_subsections—11.13. and 11.14. of thess
zies this rule. o -

11.12. Public Hearings.

11.12.a. The chief shall heold a public hezring whenever he
or she finds, on the basis.of requests, a significant degree of

puUblic. interest in a draft permit(s). The chief may also hold a
public hearing at his discreticon whenever, for instance, such

hearing may clarify ©oné or more issues involved in the permit |

decision.
H
11.12.b. The chief shall heold a public hearing upon receiving
written notice cof opposition to a draft permit and a request for
public hearing within forty-five (45) days of the public notice.

Whenever possible the c¢hief shall schedule a hearing undexr .. ..

subsection 11.12. of theserutes this rule at a location convenient
to the nearest such proposed facility. Public notice ¢f the
hearing shall be given as specified in subsection 11.8. of tiress
»rFes this rule.

11.13. Reopening of the Public Comment Period.

11.12.a. If any date, inférmation, or arguments submitted
during the public comment pericd appear to raise substantial new
guestions concerning a permit, the chief may take one or more of
the following actions:

11.13.a.1. Prepare a new draft permit, appropriately
modified, under gubsection 11.2. cf these  rules. .

11.13.a.2. Prepare a revised fact sheet under subsecticn
11.6. of #ireserules this Tule and feopen the comment periocd.

11.13.a.3. Reopen or extend the comment period under-
subsection 11.11. of %hese—ruies this rule te give interested

persons an_opportunity to comment cn the information or arguments
submitted. -

11.13.b. Comments f£iled during the recpened comment period
shall be limited to the substantial new gquestions that caused its

reopening. The public netice under subsection 11.8. oI these—ruies -

this rule_shall define the scope ¢ the reopening. _
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11.14. Response to Comments.

11.14.a. At the time that any final permit is issued, the
chief shall issue z response to comments. This response shall be
in writing and shall:

11.14.a.1. Specify which provisions, if any, of the draft
permit have been changed in the final permit and the reasons Zfor
change; and B . -

11.14.a.2. Briefly describe and respond to all significant
comments on the draft permit raised during the public comment
pericd or hearing. -

11.14.b. The response to comments shall be delivered to any
perscn who commented or any person who regquests the same.

11.15. 40 CFR § 270.12. . The provisions of 40 CFR § 270.12 are
excepted Ifrom incorporatiow by ref erente. Availability of
information provided under <heserures this rule is. conurollea by
the provisions of W. Va. Code, § 22-18-12Z and subsection 11.7. of

these—rotes this rule.

11.16. 40 CFR § 270.24. The provisions of 40 CFR § 270.24 are
excepied from incorporation by reference. .Consult the rules of the
office of air quality boerd regarding emissions from process vents.

11.17. 40 CFR 8§ 270.60(b) and 270.64. The provision of 40
CFR §§ 270.60(b) and 270.64 are excevted from incorporation by
reference. Consult the rules of the office of water resources and
the environmental .quality board regarding the reguirements for
underground injection wells.’ ' T

§ 49—35—32+ 33-20-12. DEED AND LEASE DISCLOSURE; NOTICE IN DEED TO
PROPERTY. = - ; -

12.1. Recording Requirement. =-- The owner o©¢f the property on
which a hazardous waste management facllity is located must record,
in accordance with state law, a notation con the deed or lease to
the facility property =-- or o some other instrument that is
normally examined during title search -- that will in perpetuity
notify any potential purchaser of the property that:

12.1.a. The land has been used Lo manage hazardous .
wastes; and
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12.1.b. Its use 1is  restricted under 40 CFR S
264.117(c) . - = s s

12.2. Upon actual transfer of property which centains hazardous
wastes that have been stored, treated, ¢r dispoesed of, the previous
owner shall notify the chief in writing ©f such transfer. B

12.3. Other Requirements. -- - Nothing contained in this section
of these—ruies this rule shall relieve any person from complying
with the reguirements on deed ana lease dlsclosures set forth in W.
Va. Code, § 22~18-21. ] o

§ 47—35-%3.33-20-13. UNIVERSAL WASTE RULE.

13.1. 40 CFR Part 273. -- The provisions cf 40 CFR part 273 are
her eby ladopted abd, 1'1’1f:c>"13<:~r:ai_ed by feference with the

13.2 In =addition to . pesticides, lead acid _batteries, zand
thermostats covered by 40 CFR part 273, mercury containing lamps,
commeonly known as ITIosescent fluorescent llcht bulbs, are also

covered under part 273 as follows:’

13.3. 40 CFR § 273.1 -- The provisicns of 40 CFR § 273.1(&} (3}
are amended to read as follows: '

(3) Thermostats and mercury contalnlng lamps as described
n 40 CFR § 273.4. .

I..I-

13.4. 40 CFR § 273.4— BApplicability— mercury thermostats and
mercury ceontaining lamps -- The provisions of 40 CFR § 273.4 are
amended by adding fhereto a new subdivision designated subdivision
(d) to read as follows: - )

{d) Whenever the phrase "mercury thermostats" or "thermostats" is
used in 40 CFR part 273, the phrase is to be read to include
mercury containing lamps except where such language refers Lo
mercury containing ampules. . Mercury containing lamps shall be
managed ~as universal waste to . the same extent as mercury
thermostats if the mercury containing lamp is a hazardous waste
because it exhibits one or more of the characteriét;cs identified
in 40 CFR part 261, subpart C. Mercury containing lamps musi be -
handled to prevent breakage, leakage or spillage of the hazardous -
conrtttuwents  constituents. In  the event. that the hazardous
constituents are released, the handler must manage the material in
accordance ~with. all applicable universal waste remediation
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procedures and determine whether or not it 1is subject to. the

requirements of 40 CFR Parts 260 through 27Z.

13.5. 40 CFR § 273.6 -- Definitions -- The provisions of 40 CEFR
§ 273.6 are amerided to read as folicows:

13.5.a. "Mercury containing lamp" means an electric lamp in
which mercury is purposely introduced by the manufacturer for the
operaticn of the lamp. Mercury contalnlng lamps commonly include
flerescents flucrescent lamps.

13.5.b. “Universal Waste" means any of the following

hazardous wastes that are managed under the universal waste .

requirements of 40 CFR part 273:

(1) Battéries as described in 40 CFR § 273.2;

(2) Pesticides as described in 40 CFR § 273.3; and

(3) Thermostats and mercury con;alnvﬁg Tawps as described
in 40 CFR § 273.4.

13.6. 40 CFR 8§ 273.20, 273.40, 273.56 -- Exports are excepted
from incorporation by reference and shall remain the provenance cf
the  environmental protection agency and in addition to’ the
requirements contained therein, any person subject to the
provisions of part 273 sheall file with the chief copiles of all
documentation, manifests, exception reports, annual reports or
records, inter alia, submitted to .EPA, the aemlnleraLor or the
regiocnal administrator as required by part 273.

13.7. 40 CFR 273.70 -- The provisions of 40 CFR 273.70 Imports
are -excepted from incorporation by reference  to the extent
jurisdiction is limited to HWest Virginia. Pe*sons managing

universal waste.that is imported to West Virginia are subject to
the requirements of this rule.

13.8. 40 CFR §§ 273.80 and 273.81 -- The provisions of 40 CER
§ 273.80 and 273.81 are excepted from incorporation by reference.
Consult the provisions of subdivision 2.5.d of this rule to
petition to include a waste as a universal waste. .’

§ 47-35—34+ 33-20-14. STANDARDS FOR THE_MANAGEMENT OF USED OIL.

14.1. . 40 CFR Part 279. -- The provisions of 40 CFR pdrt 279 are
hereby adopted and incorpcorated by reference with the exception
contained in this section.




14.2. 40 CFR Part 279.82(b). -- The term EPA at 40 CFR part
279.82(b) shall have the meaning of United States environmental
protection agency.

14.3. Effective Date of Section 14. -- Notwithstanding the
effective date of. this rule, the effective date of the provisions
of this section shall be July 1, 1995,

§ 4F=-35—35- 33-20-15. MISCELLANEOUS PROVISIONS.

15.1. The provisions set forth in Appendix 1 are incorporated
as & part of these—=ules this rule. -
i
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TABLE 1

PERMIT APPLICATION FEE SCHEDULE

STORAGE
EPA CODE ACTIVITY FEE FEE
S01 Container <100 tons capacity >100 tons capacity
$2,500.00 $3,750.00
S02 Tank <100 tons capacity >100 tons capacity
$2,500.00 $3,750.00
S04 Surface Impoundment | <1,000 tons capacity >1,000 tons capacity
$10,000.00 $12,500.00
S05 Drip Pad $2,500.00
S03 Waste Pile <100 tons capacity >100 tons capacity
$5,000.00 $7,500.00.
S06 Waste Pile <100 tons capacity >100 tons capacity
(Containment Bldg.) $5,000.00 $ 7,500.00
DISPOSAL
EPA CODE ACTIVITY FEE FEE
D80 Landfill <1,000 tons/year >1,000 tons/year
$15,000.00 $25,000.00
D81 Land Application <1,000 fons/year >1,000 tonsfyear
$15,000.00 $25,000.00
D83 Surface <1,000 tons/year >1,000 tons/year
Impoundment $15,000.00 $25,000.00
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TABLE 1

PERMIT APPLICATION FEE SCHEDULE

(CONTINUED)
TREATMENT
EPA CCDE ACTIVITY FEE FEE
TO1 Tank <100 tons capacity >100 tons capacity
$2,500.00 $3,750.00
T02 Surface impoundment | <1,000 tons/year >1,000 tons/year
$10,000.00 $12,500.00
TO3 Incinerator <1,000 tons/year >1,000 tons/year
‘ $5,000.00 $7,500.00
T80 thru T893 <1,000 tons/year >1,000 tons/year
Boiler/industrial Furnace $5,000.00 $7,500.00
T04 Other $5,000.00 $7,500.00
T-94 Containment Bldg. $5,000.00 $7,500.00
Treatment
EMERGENCY PERMITS
EPA CODE ACTIVITY FEE
State and Federal Nil
Others $500.00
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TABLE {1

PERMIT APPLICATION FEE SCHEDULE

(CONTINUED)
MISCELLANEOUS
EPA CODE ACTIVITY FEE
Permit Modification under 40 CFR, 270.42 (Class |, lI, Hli}) $1,250.00 .
Modification under 40 CFR, 270.41 $2,500.00
Post-Closure Care Permit $15,000.00
Closure Plans $1,500.00
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AFFENDIX 1

The folleowing guidelines are applicakble to small quantity
generators and conditioconally exempt small gquantity generators.
Compliance with the provisions of this Appendix constitutes
compliance with this rule. .The provisions of this.Appendix are the

minimal  reguirements  for small'_ quantity generators and
conditionally exempt small quantity generators notwithstanding any
provision of the code of federal regulations or tivess—ruzes this

rule to the contrary.

1. Special reguirements for hazardous waste generated by small
quantity;generators.

1.1. A small guantity generator i1s a generator of hazardous
waste that generates more than 100 kilograms but less than 1000
kilograms of hazardous waste per calendar month.

1.2. Hazardous waste determination. A person who generates
wastes must determine if that waste is hazardous and not excluded
from regulation by one of the following methods:

1.2.a. Applying knowledge of the waste in light of the-
materials or processes used and kn owTedge of the cha*acLerlstlc and
listed hazardous wastes contained in 40 CFR part 261.

1.2.b. Testing the waste according to methods set forth in .
40 CFR part 261 or set forth in EPA Publication SW 846 as
referenced by 40 CFR Part 261.

1.2.e. Veluntarily declaring the wastes_ as hazardous and
subject to regulation.

1.2.d. Reviewing the exclusions at 40 CFR parts 261.2({e}
and 261.4 to determine if thelr waste is excluded from regulation.

1.3. The small quantity generator must tnotify the chief of
hazardous waste generation activities in accordance with the
provisions of Section 4 of this rule. 2 small guantity generator
may not treat, store or dispose of, transport or ©offer for
transportation hazardcocus waste without having received an EPA

identificatien number. In additfion, the generator must not offer -

his hazardous waste to transporters or to treatment, storage or
disposal fadilities that have not received an EPA identification
number., - : :

29




1.4. If a2 small gquantity generator treats (other than by
elementary neutralization or other excluded methods), accumulates
or stores for longer than the time frames set forth in paracraph
a5 1.5. of this Aopendlx or cisposes of hazardous waste on site,
the small quantity generator becomes subject tco the expanded
regquirements of 40 CEFR Parts 263, 264, 265, 268, 268 and 270 as

well as any other applicable parts.

1.5. The small guantity generator may accunulate and store
hazardous waste on site for 180 days from the day it is generated
unless the distance that waste must be shipped for proper
treatment, storage or disposal is more than 200 miles in which case
the small guantity generator.may accumulate hazardous waste on site
for 270 days provided that the guantity of waste accumulated on
site doeg not exceed 6,000 kiloegrams.

i.5.a,.1If due to unforeseen, temporary and uncontreocllable.

circumstances hazardous waste must remain on site for longer than

180 or -270 days, an extension of up to 30 days may be granted by

the chief. i =

1.6. Containers. The smalT guantity generator must accumulate
and stecre hazardous waste in containers or tanks that meet the

following reguirements in order to be eligible for the reduced

requirements of this Appendix.

1.6.a. Containers must be kept in good condition as defined
by the United States department of transportation regulations.

1.6.b. Containers must be kept closed except when adding or
removing waste.

1.6.c. Containers must be cpened, handled and stored in a
way which will not ¢ause them to rupture or leak.

1.6.d. The owner or operator of a small quantity generator

facility must inspect hazardous waste container storage areas at.
least weekly for lezks and/or deteriocration and must remediate

these conditions, upon detection.

1.6.e. Incompatible wastes (such as oxidizers and petroleum
based degreasers) must not be placed in the same container. Nor
shall waste be placed in an unwashed empty container which
previously held another material with which it i1s incompatible.
(Other examples of pPotentially incompatible wastes can be found at
40 CFR part 265, appendix V.}
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1.6.f. Storage containers for incompatible wastes must be
separated by means of 2 dike, berm, wall or cther device.

1.7. Tanks. Small quantity generators who accumulate or stocre
hazardous waste in tanks must comply with 40 CFR § 265.201 in order
to be eligible for the reduced requirements of this Appendix.

1.8. If a small guahtity generator closes (permanently removes
from service) a container- or tank storage area 40 CFR § 265.114
must be_ followed tb insure.that no contaminaticn exists or remains
at the storage location.

1.9. Labeling. Containers and tanks accumulating or storing
hazardous waste must comply with the fdllowing labeling
reguirements: _

1.9.a. On esach container, the date upon which each pericd
of accumulation began must be. clearly' marked and visible for
inspection.

1.9.b. Each container and tank must be c¢learly labeled or
marked with the words "hazardous waste" while in use on site.

1.10. Manifest. Small guantity generatcrs that transport or
offer for transportation, hazardous waste for off site treatment,
storage or disposal must prepare a manifest on the currently
approved EPA form acco*dlwg to the instructions that accompany that
form and in compliance with 40 CFR 262 subpart B unless the waste
is reclzimed under a ¢ontractual agreement where:

1.10.=a. The type of waste and fregquency of shipments
are specified in the agreement;

1.10.b. The vehicle. used to transport the waste to the
recycling facility and to deliver regenerated material back to the
generator is owned and operated by the reclaimer of the waste; and

1.10.c. The generator .maintains a ceopy o©f the
reclamaticon agreement on site for a period of at least three (3)
yvears after. the termination or expiration of the agreement.

1.11. Record keeping. The small guantity generator must
comply with the fellowing record keeping requirements:

1.11.a. ~ A copy of each properly completed manifest must

be kept on site for at least three (3) years from Lhe date that the
waste was accepted by the initial transporter.
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1.11.b. Any test results, waste analyses or other
record of a method used to make a hazardous waste determination
must be kept on site for at least tnree {3) vyears from the date’
that the waste was sent Lo on site ox off site treatment, storage
or disposal. _

1.11.c. The three (3) year record retention time 1is
automatically extended during the course of any unresolved
enforcement action regarding regulaued activity, or as requested by
the chief. —

1.11.d. If a copy of the manifest with the handwritten
signature of the cwner or operater of the designated facility has
not been received by the generator within 60 days of the date the
waste was accepted by the initial transporter, - the generatcr must
submit 2 legible copy of the manifest with some indication that the
generator has not_received confirmation of delivery to the chief. _

1.11.3. The chief, as he or snhe deems necessary, may
reguire generatcrs to furnish add:i tional reports congcerning the
guantities and dlSpOSﬂthﬁ of hazardous wastes.

1.12. Preparedness and prevention. Faclilities must be
maintained and cperated to minimize the possibility of a fire,
explosion or -any unplanned sudden or non-sudden release of
hazardous wastes or hazardous waste constituents to air, soil or
surface water which could ;hreaten human health orx the env*rowment
and meet the following reguiraments in order to be eligible for the
reduced reguirements of this Rppenalx.

1.12.a. Regquired equ loment. - All facilities must be
equipped with the following unless none of the hazards posed ody
the wastes hHandled at the facility could reguire a particular kind

of equipment specified below:

1.12.a.1. An internal communications or alarm system
capable of providing immediate emergen instruction (voice or
signal) to facility personnel. .

1.12.a.2. A device such as a telephone {(immediately
available at the scene of coperations) or & hand-held two-way radio,
capable of summoning emergéncy assistance from local police
departments, fire departments or state or local emergency response
teanms. -
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1.12.a.3. Portable fire extinguishers, fire control
equipment = {including _ special _.extinguishing equipment), spill
control equipment and decontamination eguipment.

1.12.a.4. Water at adeguate volumes and pressure toO
supply water hose streams, or foam producing eguipment or autcmatic
sprinklers or water spray systems. ' :

1.12.5b. All facility communications or zlarm systems,
fire protection  eguipment, spili control efuipment, and
decontamination ecuipment - where ~reguired mnust be tested and
maintazined as necessary to assure jits proper operaticn in time of
emergency. ' -

1.12.c. Whenever hazardous waste is being handled all
personnel; involved in the operation must have immediazte access Lo
an internal alarm or _an emergeﬁ&yrcommunication'device, elther
directly or through visual or volce. contact with another unless
such = device is not required by part e—i2+A=2+ 1.12.a.2. of this
Appendix. If there is just one employee on the premises while the
facility is operating,” that employee must have immediate access to

= device referenced by part aviZsA 2+ 1.12.a.2. of this Appendix.

1.12.4. _ _ The owner or operator must maintain aisle space
to allow thHe uncbstructed movement of personnel, fire protection
equipment, spill control eguipment and decontamination eguipment to
any area of facility operation in an emergency unless aisle space
is not_needed for any o©f these purposes. ] - )

i.12.e. The owner or operator must_attempt to make the
following arrangements, as appropriate, for the type of waste
handled at the facility and the potential need for the services of
these organizations.. ' o

1.12.e.1. Arrangements .to familiarize police, fire
departments, and emergency response Leams with the layout of the
facility, propertiss of hazardous waste handled at the facility and
associated hazards, places when facility personnel would normally
be working, entrances.to roads inside, the facility and possible
evacuation routes. ) ’ B

1.12.e.2. Arrangements designating primary emergency
authority to & specific policy and & specific fire department where.
more <than one police or £fire department might respond and
arrangements with any others to provide support to the primary
emergency authority.
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1.12.e.3. Arrangements with state emergency response
teams, emergency responsa contractors and equipment suppliexs.

1.12.e.4. Arrangements Lo familiarize local hospitals
with the properties of hazardous waste handled at the facility and
the types of injuries or illnesses which could result from fires,
explosions or releases at the facility.

1.12.£. Where state or local authorities decline to
enter into such arrangements, the owner or operator must decument
the. refusal in the operating record. :

1.12.¢g. At all times there must be at least c¢ne
employee either on the premises or on call (i.e., available to
respond to an emergency by reaching the facility in a short period
of time) with the responsibility for coordinating all emergency
response measures specified in these regulations. This employee is
the emergency coordinator. o -

1.12.h. The following information must be posted next
to the telephone:

1.12.h.1. The name and telephone number of the emergency
cooxrdinator. ) —- —

1.12.h.2. The location of fire extinguishers and spill
control eguipment and, if present, the fire alarm. -

1.12.h.3. The telephone number of the fire department
unless the facility has a direct alarm.

1.12.1. The generator must ensure that all employees
are thoroughly familiar with proper waste handling and emsrgency
procedures <relevant to their responsibilities during normal
facility operations and emergencies.

1.12.3. The emergency coordinator or his designee must
respond to any emergencies that arise and initiate the proper
response to the emergency including but not limited to calling the
fire department in the event of a fire or remediating a spill.

1.12 .k. In the event of a fire, exploslion or other
release that could threaten human health outside the facility or
when the generator has knowledge that a spill has reached surface
water, the generator must notify the National Response Center at 1-
800-424-8802. The report must contain the following informatior:
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1.12.k.1. The.name, address and EPA identification number
of the generator. St e ’ o : - T

1.12.k.2 The date, time and type of incident.

1=

1.12.k.3. Type and quantity of hazardous waste involved
in the incident. B ' - ' )

1.12.k.4. Extent of injuries, if any.

1.12.%k.3. Estimated quantity and disposition of recovered
materials, if any. 7 ' ' )

1.13. If 2 small duantity generator either exports or imports
hazardous waste dut ¢of or inte the United States of America, he or-
she must: comply with Subparts E and F or 40 CFR Part 262
respectively. )

1.14 A farmer disposing of waste pesticides from his own use

which are hazardous wastes is not reguired to comply with the -

standards of this rule provided he oxr _.she triple rinses sach
emptied pesticide container that has held an acute hazardous waste
with a solvent capable c¢f removing the waste and disposes the
pesticide residue on his own farm in a manner consistent with the
disposal instructions on the pesticide label.

1.15, If a small guantity generator does not meet all the
requirements set forth herein, the reduced reguirements do mnot
apply and the generator will be subject to full regulation.

2. . Special requirements for hazardous waste generated by
conditionally exempt small quantity generators.

2.1. A conditionally exempt small quantity denerator is a -

generator o©f hazardous waste that produces no more than 100

kilograms of hazardous waste per calendar month or no more than one

{1) kilogram of acute  hazardous waste and +that meets the
reguirements stipulated below. _

2.1.a. If the generator generates a total of one (1}
kilogram or more of acute hazardous waste identified in 40 CFR part
261 in a calendar month, the waste shall be subject to full
regulation. . I - N - . T

2.2. The conditionally exempt small guantity generator must

make a proper nazardous waste determination as specified in
paragraph z=2+ 1l.2. of this Appendix. When determining the amount
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of hazardous waste generated, a generator need only include those
wastes that are generated on site prior to reclamation, and are not
excluded under 40 CFR part 261. ST . . ,

2.3. The conditionally é&xempt small cuantity generatcr must
notify the chief of its hazardous waste generation activity. WNo
generator shall tredt, store or dispose of, transport or offer for
transportation hazardous waste without having received an EPA
identification number. : :

2.4. A conditicnally ‘exempt small guantity generator may
accumulate up to 1000 kilograms of hazardous waste or 1 kilogram of
acute . hazardous waste on site before becoming subject to <the
requirements of. paragraph =5— 1.5. of this Appendix with the
exception that:

2.4.a. A total of 7100 kilograms of any residue or
contaminated soil, waste or other debris resulting from the clean-
up of a spill into or on any land or-water of any acute hazardous
wastes listed in 40 CFR part 261 may be accunulated before becoming
subject to full regulation.

2.5. Record keeping. The generator nmust establish and
maintair on site a written record specifying the guantity and types
hazardous wastes disposed of, the dates the wastes were transported
cff site and the final dispositidon of the wastes., The preferred
method for this regquirement 1s via the manifest.

2.6. The generator must either treat cr dispose of hazardous
waste in an on site facility or ensure delivery to an off site
“reatment, storage or disposal facility either of which:

2.6.a. Is permitted, or under interim status, to treat,
store or dispose of hazardous waste by a state or the ZZederal
government or both; .

2.6.b. Is permitted, licensed or registered by a state
other than West Virginia to manage waste generated by conditionally
exempt small guantity facilities;

2.6.c. Beneficlally wuses or re-uses or legitimately
recycles or reclaims the waste; or, :

2.6.d. Treats the waste pricr to beneficial use or re-use
of legitimate recvcling or reclamation.
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2.7. Hazardous waste subject To the reduced requirements of
subdivision b may be mixed with non-hazardous waste and remain
subject to the reduced requirements even though the resultant
mixture exceeds the_guantity limitations in paragraph 4+ Z.4. of
this Appendix unless the mixture meets any of the characteristics
of hazardous waste identified in 40 CFR part 261 with the following
rmodifications: - : : L

2.7.a. If ahy person mixes a waste with a hazardous waste
Lhat exceeds a guantity exclusion level ¢f paragreph =4+ 2.4. of
this Appendix, the mixture is subject to full regulations. '

2.7.b. If a conditipnalily exempt small guantity generator's
wastes are mixed with used oil, the mixture is subject toc 40 CFR
part 279, ' T :

2.8. If a conditionally exempt small guantity generator does
not meet 211 of the regquirements set forth herein, the exemption
deces not  apply and the generator will be subiect to £full
regulation. : : B '
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DIVISION OF ENVIRONMENTAL PROTECTION

GASTON CAPERTON : 1356 Hansford Street LAIDLEY ELI McCOY. Ph.D.
GOVERNOR Charleston, WV 25301-1401 DIRECTOR
Transcript

Public hearing

August 13, 1996

6:30 p.m.

Waste management conference room
1356 Hansford St.

Charleston, WV 25301

Jessica Welsh, Facilitator

This is a public hearing for the Division of Environmental Protection. Office of Wasle
Management's proposed rules for legislative consideration. Public comments will be accepted
on the following proposed rules:

47CSR35- Hazardous Waste Management, and

47CSR37A- to remove the requirement that the state Board of Risk and Insurance

Management administers the Underground Storage Tank insurance fund.

The public comment period ends today, August 13, 1996, at the close of this hearing. No one is
prescht at this hearing. The record is now closed.

Public Information Office
Telephone: {304)558-4253 Fax: (304)558-4530 TDD: {800)422-5700




MINUTES
DEP ADVISORY COUNCIL

July 17, 1996

The special meeting of the DEP AdV1sory Council was held July 17,
1996, at DEP’s headquarters in Nitro, West Virginia. The meetlng
was called to order at 1:00 p.m. by Chairman Eli McCoy.

ATTENDING - Advisory Council:

Eli McCoy (Chairman) William Raney
William Samples Larry Harris

Rick Roberts Jacgqueline Hallinan
DEP: — S

Mark Scott Jerry Ray

Dick Cooke Mike Dorsey

Ken Ellison Dale Farley

Britt Ludwig _ Wendy Radcliff

Ken Politan Charlie Sturey

Ken Ward ' '

Eli McCoy began the meeting by welcoming the Council members to
the Nitro Office for a special meeting that was scheduled to
discuss the proposed amendments to DEP’s 1997 rules. Mark Scott
said that in accordance with WV Code §22-1-3(c),which requires
the Director of the Division of Environmental Protectlon to
consult with the Advisory Council prior to proposing any new rule
and that Ccouncil’s recommendations will be recorded and made part
of the rule package when it is filed with Legislative Rule-Making
and the Secretary of State’s Office the end of August.

Mark briefly reviewed the proposed rules provided to the Council.
He noted that an amendment to an ex1st1ng Environmental Quality
Board rule was filed recently regarding water guality standards.
Since this is a Board rule, and only requires the approval of the
Director for filing, it is not part of the DEP rule package the
Council has before them. He stated that a copy will be made
available to them if they would like to review it.

47C8R35 - "Hazardous Waste Management Rule"

Mike Dorsey, Office of Waste Management, gave the Council a
brief explanation of the Hazardous Waste Management Rule. He




explained that all the proposed amendments, excluding one
sentence, were made to adopt the federal hazardous waste
regulations by reference.

Bill Samples asked Mike whether someone complying with the
federal rule would also be in compliance with the state
regquirements. '

Mike replied that if you are complying with the federal
rules, you are alsc considered in compliance with the state rule.

No specific comments on the rule were made by the Council.

46C8R32 - “"Underground Storage Tank Insurance Trust Fund"

Ken Ellison, Office of Waste Management, gave a brief
summary of the changes that are being proposed for the
Underground Storage Tank Insurance Fund. General discussion was
held concerning changes in the UST rule, but no specific comments
were made by the Council.

Proposed Brownfields Legislation

Ken Ellison also explained the proposed Brownfields
Legislation.

Bill Samples asked if remediation standards are being
developed. - '

Ken answered yes, they are in the process, but they are very
preliminary at this point.

Bill Raney asked if the Brownfields rule will supersede
other existing federal or state requirements.

Ken said no - all other environmental rules have to be
adheread to.

Bill Samples asked about the time frame on the proposed rule
package.

Ken stated that the rule-drafting committee, which is
totally voluntary, has set a date of September to try to get the
first draft out. The law states that the agency only has to
propose the rule within a year of the effective date of the law.

Bill Samples said he believes it is important to get this in
place and implemented as soon as possible.




Larry Harris asked if the rule-drafting committee seems to
be working toward a consensus.

Ken stated that the Governor had reguested Dr. Mary Wimmer,
Professor of Biochemistry at WVU, and Dr. Paul Hill, Chief
Executive Officer of the National Institute for Chemical Studies,
to co-chair the rule-making committee, and he feels they are the
real strength to achieving a consensus. He believes that the
participants are taking this task seriously and trying very hard
to reach a consensus.

Jackie Hallinan asked Ken what appears to be the most
contentious issue.

Ken replied that the most contentious issues are risk
assessment and risk management. There still needs to be a
consensus on a range of scientific and technical parameters to
use in risk assessment, and there 1s a different degree of
certainty as to what the results will be depending on which
parameters are selected. Risk management decisions have to be
made within a framework that recognizes that the risk assessor
may not be able to quantify the risk for many constituents. At
that p01nt the risk management decision becomes more of a
combination of analy51s and deliberation of all the interested
and affected parties’ issues.

Since these rules are still in draft form, no specific
comments were made by the Council.

47CS8R38 - "g8¢lid Waste Management Rule"

Dick Cooke, Office of Waste Management, briefly described
the changes propeosed in the Solid Waste Management rule. To
receive EPA approval, one sentence in the state code pertaining
to the $8,000 per acre cap on bonding needs to be removed.

Bill Samples asked if EPA has a limit set per acre. Dick
said that EPA does not have a limit.

Bill Samples said that as far as the code change DEP is
51mply ellmlnatlng the $8,000 cap without substituting and noct
imposing any restriction on bonding. Dick replied that is
correct.

380SR2 - "gSurface Mining & Reclamation Rules"

Charlie Sturey, Office of Mining & Reclamation, explained
the changes in the Surface Mining and Reclamation Rule. He also
stated that all changes in the rule have a corresponding code
change.




The main concerns in the surface mining rule were as
follows: ’

11.6 - Site Specific Bonding - Removal of the 55,000 cap:
Bill Raney asked the basis for removing the cap. Director McCoy
stated that removal of the $5,000 cap was at the insistence of
OSM. OSM believes that the cap when set at $5,000 would be
insufficient to reclaim some areas, i.e., coal preparation areas
or sites we have bonded at higher costs.

14.11 - Procedures to Obtain Inactive Status - Bill Raney
said he has concerns regarding the 10-year cap on inactive status
for prep plants or load-out facilities; especially for the larger
facilities that maintain good security.

Eli stated that prior to 1988 there was a problem with
reclamation of inactive sites, and regulations were promulgated
to take care of the problem. He said it doesn’t seem to be a big
problem now. He also stated that inactive status can be renewed
and regardless of what the agency’s action may be, the decision
can be appealed before the Surface Mine Board, and they can
overrule any agency decision if they believe otherwise.

Eli asked Bill Raney if, from industry’s point of view, he
would like to see those numbers removed and propose some idea to
allow the inactive status to be extended longer.

Bill Raney stated that longer is not necessarily the
concern; going into active and back into inactive is, but feels
this is not the time to work out the details.

Larry Harris asked if we have a list of those inactive
sites. Eli said DEP does have a database list of over 200
inactive sites.

After Section 14.15 "Contemporaneous Reclamation Standards™
of the surface mining rule was explained, Bill Raney stated he
would like to go on record stating that this requirement in the
state rule is in excess of all federal requirements.

Larry Harris asked if there is a tax or fee charged on the
basis of disturbed acres. Charlie Sturey replied that the bond
is not released.

A discussion was then held on Section 28 of the Code as it
relates to special authorization for reclamation of existing
abandoned coal on 5 acres or less if they are doing a certain
type of project. ) -

The main concern with this proposed change was the removal
is limited to 5 acres. Rick Roberts asked what happens if you
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have a 40-acre development site and 20 acres of coal needs to be
removed. Director McCoy stated he did not realize there is a 5-
acre limit in the rule. He said DEP needs to look inteo that and
weigh the pros and cons of limiting the removal to 5 acres.

47C8R30 - "WV/NPDES Requlations for Coal Mining Facilities"

Ken Politan, Office of Mining and Reclamation, explained the
changes in the NPDES Regulation for Coal Mining Facilities.
There was general discussion among the Cocuncil members but no
specific comments concerning the changes.

47C8SR11A - "Wasteloadsg'

Jerry Ray, Office of Water Resources, gave a brief review of
the proposed new wasteload rule and explained the reason for the
new rule. He said the Office of Water Resources had originally
planned to file it as an Interpretative rule, but after review by
the Secretary of State’s Office, it will be filed as a
Legislative rule. ,

Rick Roberts expressed his concern with limiting the
wasteload allocation to 12 months. He believes that with
limitations on funding to construct wastewater treatment
facilities, or the time it takes to obtain other permits, the
time frame should be extended and asked if there is a waiver to
extend the permit in certain circumstances. Jerry Ray answered
no, there is no waiver.

Director McCoy stated that the problem with wasteload
allocations has only existed in the last 5 years. In the past,
anyone could obtain a wasteload allocation and continue to get it
renewed for an undetermined amount of time. There is a potential
for someone to get a wasteload allocation, never use it, and then
sell their property and believe they are selling a wasteload
allocation with it to get greater value from the property.

38C8R10 -~ “Environmental Advocate

wendy Radcliff, DEP’s Environmental Advocate, explained to
the Council the circumstances behind refiling the Advocate rule.
When the office was created in 1994, DEP was asked to promulgate
rules setting forth the duties of the advocate office. DEP filed
those rules as Interpretive rules with approval from the
Secretary of State’s office. A legislative performance audit of
the Advocate office was conducted in April of this year. ©One of
the recommendations was to refile the rules as legislative rules.
These are identical to the interpretive rules filed in 1994.

There were no comments from the Council members.




45C8R1 - "gog;idantial Informatjion'; 45CSR25 = “To Prevent
and Contro ution Fro azardous Waste Treatment,
Storage, or Disgosal Facilities': "45C2R34 - Emission Standards
for Hagardous Air Pollutants Pursuant to 40CFR Part 63":; and
45C8R16 - "“"Standards of Performance for New Stationary Sources
Pursuant to 40 CFR _Part eo"

Dale Farley, Chief of the Office of Air Quality said that
three of these rules [(45CSR25, 45CSR34, and 45CSR16) are
incorporating by reference federal requlrements that are
necessary to kKeep the program up to date under Title S. He then
went on to explain the federal requirements to the Advisory
Council.

There were no substantive comments from the Council members
on these three DEFP rules.

Dale briefed the Council members on the fourth DEP rule -
"confidential Information". Compared to the other sections in
DEP, Air Quality seems to deal more with confidential information
than any other. He said the most 51gn1f1cant change in the rule
would allow DEP to move away from the situation of 1nspect1ng the
'flles, identifying all the documents, and then reviewing them
again to determine if the files are confidential. :

Jackie Hallinan said she had read the proposed rule and
believes it is a step in the right direction to hopefully improve
the FOIA process when information requested is contained in files
that also house confidential information.

After the discussion of the Air Quality rules, Mark Scott
reminded the Council members that they could also submit written
comments on any of the proposed rules until the close of the
public hearing for that particular rule. He told the Council
that DEP will mail them a list of the public hearings that will
include the date, time, and location.

Director McCoy then adjourned the meeting at approximately
4:00 p.m.
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The‘Oﬁice of Waste Management (“OWM?), Division of Environmental Protection proposed
for promulglation revisions 1o the Hazardous Waste Management Regulations, 47 CSR 35, on July
10, 1996. The public comment period expires on August 13, 1996.

The West Virginia Manufacturers Association (“WVMA”) is an organization comprised of
approximately 250 member companies engaged in a wide variety of manufacturing activities
throughout the state. The WVMA has regularly filed comments on the Hazardous Waste
Management Rules since the inception of the program, and because WVMA members may be
affected by changes in the rules, the WVMA offers the following comments and recommendations..

A, Incorporation by Reference Date

The WVMA continues to support the incorporation of the federal rules by reference as
required by W.Va Code § 22-1-3, Incorporation by reference creates consistency between the
federal and state regulatory requirements, awl;oids duplication and unnecessarily lengthy state rules,

and provides correlative guidance from the federal programs.

- Inwhat appears to be an agency oversight, the proposed rules are not updated to incorporate




by reference the most recent federal changes. In 47 CSR 35, § 1.6, the reference date for the
incorporation of the federal regulations is July 1, 1995, Traditionally, each year the OWM has
proposed to update the reference to the most recent year that the federal regulations will be published
prior to the legislative session in which the rules will be considered. This rule package will be
presented to the 1957 Regular Session of the Legislature upon approval by the Legislative Rule-
Meking Review Committee. The date of the corresponding incorporation is also consistent with the
date of publication of the Code of Federal Regulations. Therefore, the reference date in 47 CSR 35,
§ 1.6 should Pe July 1, 1996.

B. 1' Coordination with Office of Air Quality

The WVMA remains concerned about the Office of Air Quality ("OAQ") and the OWM
coordinating regulatory jurisdiction of permit issuance and regulatory enforcement for hazardous
waste treatmenf, storage and disposal activities. The WVMA acknowledges that the provisions of
“Reg. 25,” 45 CSR 23, “To Preven: anid Control air Pollution from Hazardous Waste Treatment,
Storage and Disposal Facilities,” incorporate by reference the provisions of the OWM Hazardous
Waste Management Regulations, 47 CSR 35] 45 CSR 25, § 1~gdb} However, Reg. 25 contains
additional provisions that may result in conflicts between the federal regulations adopted by reference
in the state Hazardous Waste Management Rule.

In particular, the WVMA is concerned with duplication of the permitting requirements, The
requirements under the proposed rule are set forth in Section 11. Reg. 25 incorporates by reference
the permitting requirements of the OWM rule, 47 CSR 35,811, aswell as sev;zral sections of 40 CFR
Part 270 relating to permits for hazardous waste incinerators and permits for boilers and industrial

furnaces that burn hazardous wastes. Because both rules contain permit requirements, the WVMA




is concemed with filing duplicate infonnat-ioﬁ with two agencies for the same activity. The argument
for a single regulation and a single permit could not be more compelling. The inconsistency and
confusion flowing from regulation of hazardous waste activities under two different rules is
prominent. The WVMA will comment on the Reg. 25 provisions, but wants to point out to the
OWM that a jurisdictional dilemma and regulatory duplication persists. The WVMA stands ready
to assist in exploring the consolidation of the permitting requirements and the promulgation of a
single rule to address hazardous waste management.

C. Incorrect References

Sevéral sections of the proposed rule reference the rules of the Air Quality Board, 45 CSR
25. However, the air quality rules “To Prevent and Control Air Pollution from Hazardous Waste
Treatment, Storage, or Disposal Facilities” are promulgated by the Chief of the Office of Air Quality,
45 CSR 25, and not the Air Quality Board. The WVMA suggests these references be corrected
throughout the rule.

D. Multiple Fees

Last year, the Legislature approved the Hazardous Waste Management Rules with significant
fee increases of up to 500%. Directly related to the duplication and jurisdictional overlap, discussed
above in Section II. B., is the undesirable imposition of fees by both the OWM and the OQAQ.
Coupled with the fees also levied by the OAQ, the costs have risen significantly over the past years.
Therefore, the WVMA supports reevaluation of the fee structures of both the OAQ and OWM rules,
and urges consolidation of the fee and permii programs under the umbrella: agency of the DEP.

E. Expansion of Universal Wastes |

The WVMA recommends that the Universal Waste category include mercury-containing




gauges, switches and containerized apparatus destined for recycling in lieu of regulating these items
as hazardous waste. Currently, 40 CFR Part 273 allows for identified hazardous wastes to be
managed under a less burdensome regulatory scheme. Certain batteries, pesticides and mercury-
containing thermostats were included within the definition of “universal waste” as adopted by
reference in West Virginia. Subsequently, the OWM included mercury-containing lamps within the
definition of “universal waste,” because these wastes could not be disposed of in 2 municipal solid
waste landfili as is the case in most states.! Even though the wastes were generated by conditionally
exempt sma.ll quantity generators or small quantity generators, the OWM, citing the Scolid Waste
Management Regulations, has prohibited the disposal of low risk fluorescent bulbs in MSW landfills.?
First, the WVMA believes that there are two main categories of mercury-containing devices

that should be distinguished. Gauges and other apparatus that are broken and being repaired, which
may include transportation and removal of the mercury, are not regulated or managed as hazardous
waste because the material is not being discarded. However, gauges and other mercury containing
devices that are being discarded by the owner, because the items are no longer useful or broken, are
often characterized as hazardous waste. - Notwithstanding the classification of these materials as
hazardous wastes, these items are usually recycled by removal of the mercury for future use. The
- mercury obfained from these gauges is often very pure and not contaminated; therefore, it is
economically feasible to reuse the mercury instead of treatment and disposal. Accordingly, the

WVMA submits that mercury-containing gauges and apparatus that under the current regulatory

'The bulbs may be considered hazardous because fluorescent bulbs can fail the TCLP test for mercury.

*This is despite the fact that the liner requirements under the Solid Waste Management Act and
regulations, W.Va. Code § 22-15-1 ¢t seq. and 47 CSR 38, resemble hazardous waste facility liner systems
instead of the less stringent liner systems required under 40 CFR Part 258 for municipal solid waste facilities.
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requirements would be hazardous waste should be included as universal waste throughout the rule
and, in particular, in the universal waste provisions. 47 CSR 35, § 13.

In support of including mercury-containing apparatus as universal waste, the WVMA states:

1. Mercury-containing gauges and apparatus are not exclusive to a specific
industry or group of industries and are commonly generated by a wide variety
of types of establishments.

Numerous busmnesses throughout West Virginia use mercury-containing devices because of the
accuracy that is achieved by the use of mercury. Because of the wide variety of uses for mercury
gauges in numerous manufacturing processes, including large chemical manufacturers as well as
meaéuring devices used in small commercial establishments, such as automotive repair and similar
small businesses, the WVMA believes that gauges and other apparatus are not exclusive to a single
industry. The use of mercury containing measuring devices is widespread; it includes households,
small businesses, conditionally exempt small quantity generators, government maintenance activities,
and many other types of facilities,

2. - Mercury-containing gauges and apparatus are generated by a large number of
generators and are frequently generated in relatively small quantities by each
generator.

Both small and large businesses, households and government agencies replace gauges and other
measuring devices on a periodic basis, usually when the measuring device is no longer properly
functioning. Disposal is routine and should remain relatively constant throughout the vear.

3, Mercury-containing gauges and apparatus can be easily segregated from other
wastes, labeled appropriately and transported to a location known for proper
reclamation so that close stewardship of the waste is assured.

The WVMA envisions a labeling and packaging system that will ensure proper management practices,

Principally, at the location where the gauges or other apparatus are taken out of service and are




intended to be discarded, the generator will segregate the wastes and properly label the materials as
“universal waste.” The gauges will be containerized to prevent leakage to the environment and any
leakage would have to be cleaned up immediately upon discovery. Leaking devices would be
segregated and placed in a separate container for transport. Transportation would entail maintenance
of the universal waste labeling and retention of bills of lading documenting that the materials where
delivered to a facility authorized to reclaim the mercury. Transportation could be handled by a
commeon carrier or by the individual generator. The WVMA believes that effective storage and
transportation controls are embodied in the universal waste regulations so that the system for delivery
is adeguate.
4. The risk posed by the waste during accumulation and transport is relatively

low compared to other hazardous wastes and specific management standards

would be protective of the human health and the environment during

‘accumulation and transport.
The WVMA believes that regulation of mercury gauges and apparatus as universal waste will be
sufficient to ensure protection of human health and the environment. The risk posed would be
minimal with implementation of proper management by appropriate packaging, recordkeeping, and
transportation. With most gauges, the mercury is already containerized. So long as the gauges are
properly package& to prevent rupture, the risk of release to the environment and exposure to humans
is minimized. For gauges and apparatus that have been ruptured, the universal waste standard of
proper containerization of the gauges, or apparatus, and any leaked mercury will ensure further
exposure and release to the environment is prevented. As noted above, the replacement of gauges

is routine and occurs periodically throughout the yvear. The WVMA does not anticipate significant

accumulation of mercury-containing apparatus. However, for gauges and items taken out of service




and destined for recycling, the WVMA believes that collection in containers so as to minimize
breakage and leakage will be sufficient to prevent releases into the environment and exposure to
humans. Segregation of mercury wastes from other hazardous wastes will encourage recycling of
the mercury for future applications.

5. Regulation of the waste under the universal waste rule will increase the
likelihood that the waste will be diverted from non-hazardous industrial or
commercial waste streams, municipal sewer or stormwater systems to
recycling, treatment or disposal in compliance with Subtitle C of RCRA and
the state counterpart.

The WVMA believes that the likelihood of commingling mercury wastes with other wastes will
decline if the public is aware of the recycling alternative. Segregation of mercury gauges from the
regular waste stream, either hazardous or solid waste, will promote reuse and deter disposal, The
beneficial result will be less release of mercury to the environment. Disposal and treatment and the
incidental releases and air emnissions resulting therefrom can be avoided through proper collection,
transportation, reclamation and reuse of mercury. The WVMA is confident that an education
program coupled with classification of regulated mercury containing devices as universal waste will

divert mercury materials from the wastestream and promote reuse and recycling.

6. Regulation of the waste as a universal waste will improve implementation of
and compliance with the hazardous waste regulatory program.

Because many open questions remain about the classification of mercury gauges and the dichotomy
between regulated and nonregulated, the WVMA supports the notion that the classification as a
universal waste will provide clear guidance for people to classify mercury géuges and apparatus for

regulatory purposes. The goal of regulatory compliance is enhanced by providing 'certainty in the

regulatory program.




7. Enhanced public awareness and recycling.
Through public awareness and education, the WVMA believes that greater recycling and less disposal
will result for mercury devices. In lieu of mixing mercury devices with other wastes, categorization
as a universal waste will promote diversion fiom the waste stream, enhance collection, deter disposal
as an option, diminish the need for treatment of mercury wastes, reduce air emissions from retorting
and promote reuse. These goals and projected benefits comport with the intent of the concept of
universal waste. The WVMA, therefore, urges the OWM to consider including mercury containing
materig.ls, sx}zch as gauges, that are currently classified as hazardous waste as universal wastes for
regulatory purposes. The WVMA supports the concept of three categories for regulating mercury
contaminating devices; exempt, universal waste, and hazardous waste.
DL CONCLUSION

The WVMA is committed to ensuring reasonable regulatory standards, and in the spirit of
continued cooperation, submits these comments for OWM’s consideration.

If the OWM has any questions, or if additional information is desired, please contact the

WVMA at you earliest possible convenience.




Respectfully submitted this 13th day of August, 1996.

prere, o 5’{1’—“///7 7 71@2—{/
Karen S. Price, President
West Virginia Manufacturers Association
2001 Quarrier Street
Charleston, West Virginia 25311
(304) 342-2123

Prepared by:

Robinson & McElwee

P.O. Box 1791

Charleston, West Virginia 25326
Contact: Michael P. McThomas, Esquire
(304) 347-8339 _




RESPONSE TO COMMENTS
WEST VIRGINIA H_AZARDOUS‘? ‘r:’ASTE MANAGEMENT RULES
TITLE 33 SERIES 20

The Division of Environmental Protection, Office of Waste Management (OWM) received
written comments from the West Virginia Manufacturer’s Association (WVMA). Following are the
comments submitted and the responses thereto:
Comment: The WVMA commented that the proposed rule is not updated to incorporate by
reference the federal regulations through July 1, 1996 and suggested that OWM should do so.
Response: OWM has consulted with the EPA contractor who is assisting with the hazardous waste
program authorization, This contractor, who is a nationally recognized expert on state authorization,
has recommended against updating the incorporation by reference date to avoid the risk of
jeopardizing the authorization project. She noted that the incorporation update could potentially
cause incorrect references to the federal counterparts without a thorough comparison of the federal
codes. Therefore, the incorporation by reference date has not been changed.
Comment: The WVMA pointed out that certain provisions of 45 CSR 25, “To Prevent and Control
Air Pollution from Hazardous Waste Treatment Storage and Disposal Facilities” contains proposed
provisions that may result in conflicts with federal regulations adopted by reference by OWM.
WVMA is concerned that regulatory duplication and inconsistency will result.
Response. OWM appreciates WVMA’'s comment and agrees that the agency needs to avoid
duplication to the greatest extent possible. We believe, however, that WVMA's issue lies with the
Office of Air Quality (OAQ) Rule rather than with the Hazardous Waste Management Rule. We will
be happy to meet with WVMA and other interested parties in the future to discuss this potential

problem and to chart a course that will avoid unnecessary work and regulation for all parties.




Comment: The WVMA comments that the proposed rule references the rule of the Air Quality
Board, 45 CSR 25 when the correct reference should be to tﬁe Office of Air Quality.

Response: OWM agrees with this comment and the changes have been made.

Comment: The WVMA urges that both OAQ and OWM reevaluate fee structures and consolidate
fee and permit programs under the umbrella jurisdiction of the Division of Environmental Protection,
Response: OWM understands and appreciates WVMA’s concern about the rising costs of doing
business and is willing to discuss revised or restructured fee and permit programs as part of a
comprehensi\je agency-wide initiative. At this time, however, given the mandate of Chapter 22
Article 18 Section 6 (a)(11) of the West Virginia Code [§22-18-6 (2)(11)], OWM does not intend
to alter the rule in this respect.

Comments: The WVMA recommends that the Universal Waste category include mercury-containing
gauge, switches and containerized apparatus destined for recycling in lieu of regulating these items
as hazardous waste. --

Response: OWM is intrigued and i.mpressgd by WVMA's proposal to expand the Universal Waste
definition and scope. Given the fact that West Virginia’s Universal Waste Rule is already more
expansive than its federal counterpart and afier consultation with US EPA, OWM must decline to
adopt this suggestion at this time. This decision is based largely on the fear that adoption of the
suggested expansion would jeopardize OWM’s current effort to obtain increased authorization for

its RCRA program.




Explanation of Additional Non-Substantive Changes
Made to Rule

for
Agency Approval of Proposed Rule

As described in the following three (3) pages, this rule undertook additional non-substantive
changes as a part of the West Virginia Division of Environmental Protection-wide technical
corrections to the code of state rules.

Explanation of Additional Substantive Change
Made to Rule
i for
Agency Approval of Proposed Rule

Incorrect citation -- At §33-20-5.2, West Virginia excepts 40 CFR §252.10(e) from the
incorporation by reference and includes an equivalent analog to 40 CFR §262.10(e) at §33-20-
5.2.2and b. It is made clear that the exception does not, in any way, abrogate the enforcement
authority of RCRA §3008. However, the reference to 40 CFR $262.10(e) is incorrect. The
correct reference is §262.10(f) which addresses compliance requirements and penalties
prescribed in RCRA §3008. This error was discovered by a U. S. EPA contractor, who is aiding
the West Virginia program in authorizing the state program through July 1, 1995. This change is
necessary to ensure the authorization of the state program. '




47 CSR 35

DIVISION OF ENVIRONMENTAL PROTECTION

"Beginning on page 1, in the title, an continuing throughout
the text of the rule, by striking the title number '47’ and
- inserting in lieu therecof the title number '337;

Beginning on page 1, 1In the title, and continuing throughout
the text o¢of the rule by striking the series number '35 and
inserting in lieu thereof the series number ‘20';

Cn page 1, 1in the title, by striking the words 'WATER
RESOURCES-WASTE MANAGEMENT’ and inserting in lieu thereof the words
'‘CFFICE OF WASTE MANAGEMENT' ;

On page 1, subsection 1.7., by striking the words ‘air quality
board” in inserting in lieu thereof the words ‘division of
environmental prﬁtectiony office of air gquality’:

On page 1, subsection 1.7, by striking the words ‘on
incinératiﬁn of_hazardous waste; iﬁmédiately-éreeeding'the rule
reference 45 C3R 25, and inserting ‘“Te¢. Prevent and Control Air
Pollution from Hazardous Waste Treatment, Storage, or Disposal
Facilities”’ immediately following the rule reference 45 CSR 25;

Beginning on page 2, subsgction 2.2. and contipuing throughout
the text of the rule, by striking the words ‘'these rules’ and
inserting in lieun thereof the wozds 'this rule’;

Cn page 4, subsection 4.1., by striking the words ‘he begins
such activity’ and inserting in lieu thereof the words ‘such

activity begins’;




r————————_______________________________________________f______________________
-

On page 5, subsection 5.2. and agzin in subdivision 5.2.b., by
striking the reference '262.10{e)’ and inserting in Iieu thereof

the reference ‘262.10{(£)7;

Beginning on page 3, subdivision 5.2.a2. and continuing
throughout the text of this rule, immediately'following the word
‘he’, by inserting the words ‘or she’;

On page 6, subsecticn 7.1., by striking the words ‘Rules of
the Air Quality Board’ and inserting in lieu thereof the words -
‘office of air gquality’:;

Cn page 6, subsecticn 7.1., by striking the wérds_‘these
regulations’ and inserting in lieu thereof the words ‘this rule’;

On page 6, subsection 7.1., by striking the words ‘the rules
of the air gquality board’ immediately preceding the reference 45
C3R 25, and inserting the words ‘”Toc Prevent and Control Air - -
Pollution from Hazardous Waste Treatment, Storage, or Dispcsal
Facilities”’ immediately following the Feference 45 CSR 25;

On page 6, pafagrapnh 7.5.b.1., by striking the rule reference
‘46 CSR 7’ and inserting in lied tharecf the zule refé:encg ‘33 CSR
237 ;

On page 7, subsection 7.7., by striking the word ‘regulaticns’ .
and inserting in lieu thereof the word ‘rules’;

Beginning on page 7, subsection 7.7., and continuing in
subsections 7.8., 8.4., 8.5., 8.6., 9.1., ‘and 11.16. and
subdivision 7.7.a., by ilnsérting the words ‘office of’ immediately

preceding the words ‘air quality’;




Beginming® on “page 7, ‘subsection 7.7., and continuing in

subsections 7.8., 8.4., 8.5., 8.6., 9.1. and 11.16., by striking
the word ‘board’ immediately following the words ‘air guality’;
On page 7, subdivision 7.7.a., by striking the words ‘board
reguiatiqnsi and insezxting in lieu thereof the word ‘rule’:
On page 7, subdivision 7.7.a., by striking the word
‘“Regulations’ immediately folleowing the rule referensce ‘45 CSR

257;

-

On page 7, subsection 7.8., by striking the word
‘regulations’ and inserting in lieu thereof iﬁelﬁord-ifuies’;

On page 10, subdivision 11.7.e., by siriking the word

‘subsecticn’ and inserting in lieu thereof the word ‘subdivision’ ;

On pége 10, subdivision 11.7.h., by striking the words 'Title

46, Water Resources Board, Series 8 (46 C.S.R. 8)° ahd'inseﬁting in

lieu thereof 'the environmental quality board rule. 46 CSR §8/.°




Y818 OF PROPOSED LEGISLATIVE RULE JAA

Agency: Division of Environmental Protection- Office of Waste
Management

Subject: Hazardous Waste Management 47CSR35

PERTINENT DATES

Filed for public comment: July 10, 1996

Public comment period ended: August 13, 1996

Filed following public comment period: August 30, 1996
Filed LRMRC: August 30, 1596

Filed as emergency: n/a

Fiscal Impact: None.
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Brief Summary

The Office of Waste Management is proposing amending this
rule to correct an incorrect federal cite and make technical
changes to the rule. There are also small substantive changes in
the rule.

Summary by Section

Most changes through-out the rule are cleanup. Two sections
have substantive modifications.

Section §

Subsecticn 5.2 corrects a incorrect federal cite contained
in the current rule. The reference to CFR 262.10(f) is inserted.
Section five intends to exclude 262.10(f) from incorporation into
the rule. 262.10(f) refers to federal penalties which do noct
apply to states with enforcement primacy.

Appendix 1, Section 2 (p.36)

Conditionally exempt small gquality generators currently may
accumulate up to 1,000 kilograms of hazardous wastes on site.
The rule is amended to allow conditionally exempt small quality
generators to also accumulate up to 1 kilogram of acute hazardous

1




waste on site.

AUTHORITY
Statutory authority: W.Va. Code, §22-18~6 provides...

(a) The director has overall responsibility for the
promulgation of rules under this article.... [These rules}
shall be consistent with but no more expansive in coverage nor
more stringent in effect that the rules and regulations
promulgated by the federal environmental protection agency
pursuant to the Resource Conservation and Recovery Act.

¥YSI

I. HAS THE AGENCY EXCEEDED THE SCOPE OF ITS STATUTORY
AUTHORITY IN APPROVING THE PROPOSED LEGISLATIVE RULE?

No.

II. IS TEE PROPOSED LEGISBLATIVE RULE IN CONFORMITY WITH THE

INTENT OF THE SETATUTE WHICH THE RULE ¥S INTENDED TO IMPLEMENT,
EXTEND, APPLY, INTERPRET OR MAEKE SPECIFIC?

Yes.

ITX. DOES TEE PROPOSED LEGISLATIVE RULE CONFLTICT WITH OTHER

CODE _PROVISIONS OR WITH ANY OTHER RULE ADOPTED BY THE SAME OR A
DIFFERENT AGENCY?

No.

IVv. I8 THE PROPOEED LEGISILATIVE RULE NECESSARY TO _FULLY

ACCOMPLISH THE CBJECTIVES OF THE STATUTE UNDER WHICH THE PROPOSED
RULE WAS PROMULGATED?

Yes.

V. IS8 THE PROPOSED LEGISLATIVE RULE REASONABLE, FESPECIALLY
A8 IT AFFECTS THE CO IENCE OF THE GENERAYL PUBLTC OR OF PERSONS
AFFECTED BY IT?

Yes.



VI. CAN THE PROPOSED LEGISLATIVE RULE BE MADE LESS COMPLEX

OR MORE_ READILY UNDERSTANDABLE BY THE GENERAL PUBLIC?
No.

VII. WAZ2 THE PROPOSEDR LEGISTLATIVE RULE PROMULGATED I
COMPLIANCE WITH THE REQUIREMENTS OF CHAPTER 29A, ARTICLE 3 AND
WITH ANY REQUIREMENTS IMPOSED BY ANY OTHER PROVISION OF THE CODE?

No. WVC §28A-3-11 requires the filing of one copy of
any relevant federal statute or regulation with the legislative
rule~making and review committee. There was no copy of the
incorporated CFR cites provided with the rule.

VIII. OQTHER. - A
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HBI.’,BIZ_rI€~6

Bill1<DEP, Haz Waste

7 - By _]Selegatéts) "]50_ug1as, Hunt, Compton _
-~ Faitcloth, Linch and Riggs)

- = - - [Introduced March 3, 1997; referred to the

< wieen e e Committee on the Judiciary ]

A BILL 'to- amend and reepact section one, ar;*cle three,

= s

chapter sixty-four of fthe tode of West Virginia, ons
thousand nine hundred thirty-one, as amended, relating
to authorizing the division of environmental protection
to  promulgate a legislative rule relating to hazardous

_waste management. = _

RBe it enacted by the_Legislature_qf’West Virginia:

That section one, article three, chapter sixty-four of ™
the code of West. Virginia, gne thousand nine nundred
thirty-cne, -a2s amended, be amended and reenacted to read as

follaws: Ll

ARTICLE 3. AUTHORIZATION FOR BUREAU OF LWIROMNT TO

PROMULGATE LEGISLATIVE RULES.

§64-3-1. Division of environmental protection.




1 (a) The legislative rw¥es xule filed in the state
2 register an .t’&,e_ntyjé_f_gt;t_b___c_i@_y____.gjj%}j}}_‘.,_._y{ (re _':_hous;a"nd nine
3 hundred ninety-five, authorized under _‘_::,__he;__g_,w._l_tk_lpg:_ity of
4 section fouz,,,,article,fivé; “chapter twenty-twe of this code,
5 relating to .the division of ?_?r_ﬂ{if_rcﬁf@ézita.l; . Pratection
6 lemission standaxds foxr hazardous™8ir pollutahts pursuant to
7 40 CFR Part 63, 45 CSR 34), mve ia authorized. .
8 {b} The legislative ztrﬂ;g:,,.,;;;l;;ffi;ed-in the state
5 register on the ftwenty-eilghth day. of July,:one thousa‘nd nine
10 hundred ninety-five, authorlz_ef‘“ gnder “the authority of
11 sectien four, arti_c,ie Eive, clr__l_apter twenty-twe of this code,
12 modified by the divisidn of egvironmental protection to meet
13 the objections_ of khe legislative rule-making review
14 committee. and rafiled in the state register on the twenty-
15 seventh _day of October, one’ thousand nine hundred
16 ninety-five, | relaﬁ:i‘ng‘ to .the inigignﬁ,._@f . environmental
17 protection (to pfeve,nt ‘and _control air ﬁ?.l@";iﬁn from
18 hazardous waste__t;:aatz@ent, sta*age or di isposal facillities,
19 45 CSR 25), #re is authorizeg., = 7777 7T o ooy
20 {c) The legislative  roies. :_u,.,g filed in the state
21 register on the twenty-eighth da,y of July, orie thousand nine
22 hundred mninety-five, aui:hcrlzed under the Vaurthorl'.y of
23 secticn four, rartix:jle:flve* ch_ap_t‘g‘r twenty-two of this code,
2




18

19

20
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22

23

relating to the_ le’Slon oF enV1ronmenta‘ proteculon (a01d

rzin prowvisicns ard permits, 45 CSR 33), =re is author;bea.

(d) The legislatjve zuies gule filed

register'QnAthgftr;“ty-flrst day oF JuWy, one.

nundred . ninety-five, authcrized under the

article seveﬁtee“,

section Six,

inn the state

*housand nlne

authority of

chapte* twenty—two of this

code, modified by the division of environmental protec ction

to meet the objections of

the legisiative rule- maﬁlng ;ev1ew

cormittes. and refiled in the state rzagister on the
eighteenth. day ¢f January, ob thousand nine hundred

to the

divi slon of

ound sicrage tenxs,

atthorized..

47 CSR 38),

environmental

(e} The Llegislative re¥es Xule filed in the state

register on the &Iz

cre trousand nine hundred mimety—H

section six,

ﬁ
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under the auth

artic
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authorized
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chapter twenty-two of this code,-
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a.C\éLIJ.CXx_-.U.._-PD_l :ﬁCSR 3‘1:' 2&1 ’ a‘r'ﬂ* _,.,5_ aut..o lZEd

{2} Theriegislativei:ﬁiﬁ:m;ggg_ﬁiie@_ n . h state

register_on the thlr*y—Flrst dav of July, one thousand nine

hundred ninety-five, ,author*zed uﬂder _Lbe authOr y of

section four, article three, chapter twenty two of this

code, modified by the division Uf environpen*aT Drotection

to meet the objections of the legislative rule-making review

committee and refiled in the state register on the twenty-

third day ©f January, one thousand mnine hunﬁred ninety-six,

relating to the division of _env1ronmeuta« pro;ec;;on

{surface mining and recla@a?ionrgggplationgf 38 CSR 2}, =zre

is authorized with the following amendments:

“On page 64, section 3.27, @fter the word 'Director’ by

striking out the word 'may' snd inserting iIn lieu therect

the word 'shall';...... ..

On page 64, section 3.27, f*e* the word 'completed' by
striking -out the vemalnde*"'of the f!rst, pa*agraph and
inserting in lieu thereof the followlng words:

'and reclamation activitieg_a;e,pngciggf'

On page 156, section ;,_egiugggwagtg;;the word
'operations' by striking out the words ’within five (3]

years of the datg'of,smﬁ,apgrgiglzf;‘

On page 156, section 11.6(c} (6] ( after the word '({93-
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871" by striking ocut the words 'within five (3 Yyears of the
date of SMA, approval,';

cn page 157, section 11.6(c] (€){(C) after 'the word

'State' by strikxing out the words 'within five (3} years of

tre daze of 3MA approval,': 7

Crn "page 163, section 11.6(d) (6) (A), =after the werd

tapplicapt' by striking out. the words 'within five (3] years

0f the.date of SMA zpproval,'.

On page 164, section 11.6(d] (6} (3], after the word '953-

871 by striking out the words 'within five (3} years of the

date of SMA_ apprcval,';

d) {8)(C), after the word

P

Cn page 164, section 11.%6

"wetlands' by striking cut the words 'within five (5) vyears

of trne date cf SMA approval,’;

'Qn_page—l69,'secfioh'll.S(éj(5}{A},,after the word "85~

by

87' by striking out the words 'within five {5) years of tae

date of SMA approval, '’

On page 169, section 11.6(e) (3] (B), after the word .

'wetlands' by striking out the words 'within five (3) vears
cf the date of .SMA approval,’;

On page 175, section 11.6(f)(3)(Aa), a

St

§7', by striking out the words 'within five (5) years of the

date of 3SM2 approval,’;

Beomt e el ek et B LT R L e s i e ma3 el p e s R P P S -]

ter the word 95—
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_ .on page 175, .section. 11.8{f} (5] (B}, after the word

'enhancement' by striking cut the words ‘of wetlands wifhin
£ive [5) years of thHe date vf $MA approval,'. —  _

On page 17B, section 12.2 sibseztion (el by striking

12.2.a.ir its. entirety and inserting in lieu thereof the

Following: . Sl .oz et

'Notwithstanding any other provisions of this rule, no

hond release or. reduction will be granted if, at the time,

water discharged from or affected by the operation requires

chemical treatment_.in ordér to. comply with applicable
effluent limitations or water gquality standards: Provided,
That the Director may approve g request for Phase I but not
Phase II or III, release if the applicant demonstrates to
the satisfaction of the,Diréctgﬁ;phgt;gigpe;:7 i

. [(A)..The remaining bond is adequate to assure long term.

treatment of the drainage; oFf

(2} The operator has Jirrevocably committed other

financial resources which are adequate to assure long ternm

=

treatment of the drainage: _ Provided, That the alternate

Finapcial respurces must be. in acceptakle form, and meet the

standards set forth in Sectiom 1l.0f the Act and Section 11

=

of thnis_ rule:  Provided, however, That the alternate
financial arrangements shall provide a mechanism whereby the
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Director. .can  assume management of Ethe resources and

Aot i s R el

7

-peatment work in the event that the operator dmfau for
any reason:i - And provided Ffurther, That default on a

Y

treatment obligation  under this paragraph shall e

considered. egulvalent o 2 nd forfeiture, and the c¢perator

LR SR Al e

will be subject to penal ties and sancLlons, including permit

blocking, as if a rond forfeiture had occ u*red,

In order to make such. deronerabLOﬁ. as .referenced

above, the applicant. shall address, at = minimum, the

current and.projected guantity and quality of drainage to Dbe

treated, the anticipated duraticon of treatment, = the

”ggwfpgg;gting_ cost. of Lhe treatment

- _calculations wh1cn domonstrate the

adequacy of the réemaining bend or of tpe alLeunate flpaDCLal

on page sixteen, section 38-2-2.106, after the words

'sum of the loading' by inserting the words 'or driving';

Card by striking out the words 'in a const*;cted valwey flll,

backfill, dam, or refuse plle' and inserting in lieu thereof

the words . 'as__ debtermined by acceptanl epglneerlng

srzcticesty L

_0On _page Gtwenty-eight, sec LlOD 38-2-2.2(e}, after the

(]

words 'limited number of minor changes' Dby inserting the
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words tthat do not 51gn1F1caTt1y affect the health, safely

or welfare of the Dub iz nd‘:

On page’ Lnlrty zi¥, sectlon FELT-3:8(h) y({5), after the

words 'as defired gn‘ oY striRTFq out che werds rprticle 5D

chapter 207 and 1ﬁsertlng iﬁ 1ieu thersof the words

'arefcle 14 cf Chan;er 22 T T mrmm e

On page birty—niﬁe, ééétion"§§ _yiyTgrEy; at the end
after the wprds!_}*eaSOﬁabie iimenrfof :oﬁpliance.‘, by

inserting @ new sentence to v‘eau:i as fol lows. 1 provided;

That those eructures ard, faﬂllltwes, “yhere it can he

demonstra;ed tha rec0hstructzon or revi51on would ragult in

greater envmronmental harm d *ne cer PETMAnCE grandards set

forth in the Act and these feqﬂxaulans can otherwzse e mel,

may be‘exeﬁﬁt f*om Tev151an or reconsuraﬁtlon

on page ©onhe hund}éé severty- ight, section 38-2-

12.2 (), after the words ’untll a1 coal"'extraction

peraglonsl— by' insertlng the words " 'fer the permit OF

increment thereof‘ and af“e* “the ‘Words trhe entire

gisturbed area’ by 1nsert1ﬁg tﬁe_ﬁbfaé tFor the permit oI

increment thereof ; ETIIERAT VIS ER e -

_on  page one hundred nineinééveﬁ,” section 38-2-

14.3(c) 2y, after the words'“‘\éﬁiUﬁf 1a the best’ by

inserting the nord ‘reasonablv

8
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_best current technology,

"section four,

On page twc hundred fifteen, section 38-2-14.141{e} {4),

by striking the sentence

'Runcff from arezs .above and

addjzcent to the fill shall not ! be a‘lowed to flow onto the

dlverted intc

£i11. surface,  and shall De : stabilized

diversior channels, designed and constructed to safely pass

the peak runcff from a 100 vyear, 24 hour precipitation

and inserting in lieu thereof the sentences 'Surface

event.

water runcff from aregas above and adjacent Lo t e fl

designed,

be divertad into properly. and constructed

stabilized diversion channels which have been designed using

to safely pass tne peak *unoFf Erom

a 100 vear, 24 nour precipitatien event. The channel shall

he designed and constructed to ensure stability of the fill,

control erosion, and minimize water infiltration into the

111

lwl T -

(g} The legislative rudes Zule fl‘ea in the state

register_ on the twenty-sixtih day of July, cne thousand nine

hundred ninety-five, qu;bq:i;edl under Lae authority of

article twenty-one, chapter twenty-two of this
code, modified by the divisiocn of environmental protectlon

ro meet the objections of the legislative rule-making review

committee and refiled in the "state register on the

shall




fourteenth day o¢f December, one thousanu nine hundred

ninety-five, relating to the division =% environmental

protection (coalbed methane wells,"_§ "SR 23}, wre 1S

;f'&

authaorized. 0 T AT T rmeamEo o

(h) The legisiative rﬁ%es-;glg_fil@i *n Lne state

register on the twenty- tF Lrd day of chember, one thousand

nine hundred ninety-four, aubﬁor;zed under the authohity of
section eight, article sleven,. chanter twenty of this code,

modified by the division of. gﬁvironmgnta? prot Dctlon tc meet

[

the obliections oif the '%gglslat¢ve rule-making rev1ew

[P S N S,

a

committee znd refiled in the suate eg;ster crn the LweﬂtWetn

day of December, onemzhousggd_hine hundred nlnety-flve,

relating to the division of eﬁvl ﬂmental propectlon {waste

rire management, 47 CSR 38Gj;_a*e ;ﬁrauthovlzed

(i} The legislative ruies: ;Qle filed in tﬁe state

register on the *wenty—secoﬁd day'of uune, one thousand nine
hundred ninety-five, authorized under the aatho*lty of
section twenty,,arti:ig:fiftegpﬁighgptgr_twegty-two of this

code, mcdified'by"fhe“divisipq_of gnq;;onmental protection

ro meet the objectigns of the, 1gg}slative ruale- making rev*ew

PSP S -

committee and refiled in the state register hﬁ tne thenty~

second ,dayw,Qf_hP§§§§PEE{mﬁon?'_thousand nine hundred

ninety-five, relating to the le 5104 of environmental

10
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protection (sewage sludge management, 47 CSR 38D), are is T
authorized with the amendments set forth belcow:

__ Cn page seven, Section 3.2.2, by striking out the words - -

"Table 3 of this rile will automatically be repealed and
replaced with Table 3A of this rule on December 31, 1337,

unless this provision is modified prior to that date.”;

Cn page seven, section 3.2.2, after tne word "rule." by

inserting the_following: The director is zuthorized until
Dec. 31, 1989, to issue variances to this section to allow
land application to. soils which exceed the maximum soil

comcentrations of metals listed in Table 3 where soil

analyses demonstrate that other spil factors, including, but

not limited to, soil pH, cation exchange capacity, organic

matter content, or._ clay content, will 1limif moblility and

availabilizy of the metals. No later than June 30, 19393,

+ne director shall .propose revisions toc Table 3 1o

adequately protect ;§9;;1,gug%;gy;_”hpmanéwhgalth and the

environment',
BEnd,

.. .On page 20, by Biriking the following Zrom Table 3:

"NOTE: Table 3 of this rule will automatically be repealed

and replaced with Table 3& of this rule on December 31,

—

i1
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1997, unlB8&% rhe provizisn of paragraph 3.2.2 of this rule

is modlified pricr-to that date.”,

(i) The legislative ruies rfule f iled in 1“he state

register on the thirty-first day cnguly,,cne,thou;and nine

hundred ninety-five, authorized unde**_:@E:r%qggggity of
section four, article five, chaptegit@enty-twgqu this code,
relating to the division of environmental protection (to
prevent and control of.2ir poliution from the emission of
volatile crganic compounds, 45 CSR 21}, are is suthorized

with the following amegndment: = ..

. "0On pages 170 and 171, by striking cut sectiQﬂ 40 in

its entirety and inserting in lieu thereof 2 new section 40,

to read as_follows: .

§45-21-40._ Other Facilities that Emit Volatile Oxganic
Compound {VCC].

40.1. Applicability.

any fac1;lty that has

‘a. This section 40. applies fo

aqqreqate"maximnm.thegxgiigaé“e§i§$&9§$m9f;§ﬂ;7GE§§39ram5

{mg) (100 tons) or mere of volatile organic compounds {VOCs)

per calendar year  in the alsence of control devices;

provided that this section..40. .applies Lo ahy Source oOr

12

4
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seurces  within such facility other than_ those sources

subject to regulaticn under sec;}onsﬂggl_pygqggh 38, VoC

smissions from sources regulated under sections 1i. through

39,, but which fall below the applicability thresholds of
“nese sections, and thus are not subject to the emissions
control standards of these sections, shall be included in

tne determipation of maximum theoretical emissions for a

I
w

ility _but shall nct De spbjgggwgqrune requlvements of

nis section 40. Emissions from sources *lstﬁd in seﬁtwon

et
'

40.1.d. shall not ke included in the determination of

maximum theoretical emissicns for a facility.

operation, whose emissions are below this applicability
thresnold, shall comply with the certification,
recordkeaping, and reporting requirements of section 40.6.z2.

_©. The owner or gperator of a non-coating source, whose

emissions . are below, this applicabl L1lity tuuesnoﬁd, shall

Ccomply with the certiﬁicatioﬁ,'reéofdkeeping, and reporting

00 nggfb;

_ecu-remen:s of

4. The reqiirefents of this section 40. shall not apply

o coke ovens (including by-product recovery plants), fuel

combustion sources, bparge leoading f=c11;_*es, jet engine

rast cells, vegetable oil processing facilitzies ~ wastewater

13

h. The .owner or operater of a coating line or
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treatment facilitlies, 1iron and steel production, surface

impoundments, pits; and boilers, industrizi furnaces, and

incinerators having a destructign efficisney ¢f 95 percent

or greater. . ... .. —

e. The requirements of this section 40. shall not apply
to any facility bournd by an order or permit, enforceable by

the Director, which limits the

‘\N

ty's emissions to less

\F

than 100 <tons &f VOC parf,calenﬁgx “year without the

application of control deviges.

40,2, Definitions. =- As used in this secticn 40., all
terms not defined herein shall hiavé the meaning given them
in section 2. T

a. 'Reasonably _avallab

i
(0

_-Gentrol measures' (also
denoted as RACM! means an  gmissicn limit or limits that

reflect  the .a@pli;atiqg_;gfw’Cfnt;ol _fechnology and/or

abatement techniques or measures _that are reasonably
available, considering technological and =Yole)olwinkia

feasibility. Such enission limits may be considered on a

plant-wide basis to zchieve emission reduction requirements

[P— 4

i the mest cost effsctive manner.

_b. “Eugitive emisslons”, mgans those

e! ssions which

could not reasonably pass thro ough a stack, chimney, vent, or

other functlonally eguiv¥alent” open;ng o m

14
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40.3, Standards. —~ The owner or operator of =z

facility subject te _Lfhis section 40, shall:
z. Except as provided in section 47.3.b.,
_With respect to any existing non-fugitive
emissiocn source which has maximum Lhqugﬁ cal e;@s;%qns oﬁ
§ pounds per hour Cr more, comply with an eﬁisgion control

plan ‘estaplished on a case-by-case basis epproved by the

Director. that meets the defin

_reasonzbly available

control measures (RARCM) and achieves at least a 90 _percern t

reduction in emissions below the total (sggregate] maximum

missicons from all such nOL—ﬂggllee emLSSTOn

theoretical .

w

3

scurces suhject £o RACM reguirements; anc

2. With respect tc each process. Lnlt prouac ng &

product or products, .intermediagte or final, in excess of

1000, megagrams

wnether | k. oroduct or producis are iisted in 40 CFR
60.489, “comcly Wwith an emission control plan for fugitive

sources _using the metheds and criteria of se,b;cn 37 oxr

altarpative methods and Cri i -eria approved by the Director.

Eaid
H
O
=

The Directior may exempt & process unit fugitive
enissicn control . _  reguirements = upor. satisfactory

demconstration that emissicns are’ 0f mingcr SLgn;flcance.

». Witn respect to such sources as described in

15

tons) per year, regardless of
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sections . 40.3.a.l.._and _40.3.a.2., comply with emission

iimits and measures based uporian alternative emissicns

reduction  plan approved Ly the Directar considering
tachnical, eccnomig and alr qual ty benefit considerations

‘zrissi

that, a2t a minimur, maintain

AN

ion control measur

incorporated as.part of any federally approved maintenance

plan for the vounty or arez in which_ the source is located.

[

¢. With respect to any source at a facility subject to
. Y

this section. 40.. _which source has maximum thecretical

emissions of & pounds petr HoUr or more and is constructed,
modified or begins coperating after the effective date of

this rule, comply with a control plan develepsd on a case-

ny-case basis approved by _the Director thai meets the

definition of __reascnably available control teghnology

{RACT) im " section 2.60. fer  bofh " fugitive and non-

fugitive emission sources...

40.4. Submissions and Approval of Controcl Plans

a. Within 80 days afigr_t"e effective date of tbls

rule, the owner or operatcr of a facility subject to this

secktion 40.. . shall submit any required amencments to the

Director, that revise. such. f:;@;tm_;.gl,a_:_s _to meet the

definition ¢f reasonzbly avallable contrgl measures [(RACM).

16
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5. Notwithstanding the provisions of section 3.2.,

‘he owner cor operator of & facility subject o this rule

solely due to this section 40., that requires a major

process .change an 1d/or_major capital investment to comply

with RACM requiremenis, may petition the Director for an
additional extension  beyond December 31, 19396,  for
cempliance certification, and the Director may grant such
extensicn when warranted. Provided however, such compliance

cersification date shall be no later July 31, 1997.

_¢. The Director shall not approve 2 RACM Dlan or an

alternative emissions reduction plan under this secticn £0.

urless such plan includes: SN

1. A commitment to develcp and submit 2
compiete RACT plan to the Director within 180 days of a
finding by the Directer that a_viqlat@gn‘of the National
rmbient Air Ouality Standard for ozcne has occurred within
the coumty or maintenance area, in which the source is

loceted; end_ -

2. A commitment  to _ achlevin full
impletentation of RACT within 2 years of approval of the
2CT plan by the Director.

. ..d.»Ar finding by the Director thaf a v.ol lation of the

Na-iocnal Atbient Air Quality Standard for ozcne has occurred
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shall be made based upcon verificatlion of a monitored ozene

standard vieclation in the ceunty or mai:“e¢nance area in

which the source is located. Egg three rairntenance areas
(the Huntington area, comprising Cabell and Wayne cpunties;
the Charleston area, comprising K,@.ﬂamaﬂ@;éﬁi Putnam counties;
and the Parkersburg ._@_ggg%quap_rimﬂ@g99}332&31?@%_1_ be
treated . sgparately and .independently for any  such
findingi(s}.

e. All RACM control plans, RACT contrgl plans, and

alternative emissicns. reduction plans

approved by the

Director pursuant ta this section 40Q..shall be embodied in

a consent,orde;.gyiﬁﬁxaii_iﬁ_%EEEEQEEESLW%EEmﬁéﬁﬁﬁ%? or
45CSR30, as required. A faciIity owner or operator may at
any time pstition the Director toigpprove revisions to these
plans. The decision coneerning said petition shall be
issued by  the. Directeor _in ,a:gc;@angg%ﬁwi;h, 45C3R13 or
45CSR3D, as regulved,” or & ¢onzsent order.  Any such
revisions- shall .be subject to_ the public participation
reguirements of 45CS5R13 or ASCSR30. . . e

“f. The owner or cperater of a fa .ility subject teo
this section 40. may submit for approval by the Director an

emission ‘¢ontyrel plan  that meets the dzfinition of

reasonably available .control technology. (RACT) in section

13
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43.5. Test m:thods and procedures. —-— Tas cwner OF
operater of any ssurce subject to this section ¢, shalil

demcnstrate compliuance

applicablie test methods specifi ed in sect¢oqs 41. through 486

or by other means approved by Lne Dlvec-or. NotWLthsLardlng

the requirements of .section 41.1., EPA approval for

Y

alternate test metheds %o demonstrate complliance shall not

ne required for sources whigh are subject solely to emissi Laon

ad in. sevtlon aO.v.

-

control reguirements speci

"40,%. Reporting and Recordkeeping Requirements for
Zwxempt Non-Control Technigque Guideline (CTG) Sources.
a. An owner.or .o g;gtgg.oﬁlg_mjgﬁging line or

ssion li mltat ons in

l"

operation that is exempt from the em
section .40.3,. shall _comply with ﬁ;he"“ggg;%gicgtign,
recordkeeping, and reporting requirements in secticn 4.2.
n. An owner or operator of a non-coating source that
{5 exempt frcom the emission limitations in section 40C.3.

skall submit, upon reguest by the Director, records that

document that the source is exempt from thess reguirements.

Direc®cr witnin 30 days frem the date c¢f reguest.

~2m 0 If 'suéh recor

s are not made avallable, the

19

vith section 40.3. by using the
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scurce will bhe considered subject to the limifs in section

40.3. T o EIe T T I T I T I T

~1

40.7. Repcrting and Recordkeeping Requirements for

Subiect Nen-CTG Coating 5o1;§es.}§3ﬂ§%.g@n§;;gg, op

erator of
a coating line or pperation subject to this section 40. and

complying with secrtion 40.3. shall comply with the

'i‘

certification, recordkéeping, and reporting requiféments in
section 4. - - e
40.8. Report’in’g’,'?a"ﬁd*'?{é’c*df”?{é*eﬁfﬂg’”ReQui‘remént’s’ for
Subject Non-CTG, Hon-Coating Scurces.
— . _..&. The cwner or operator of .the subject VOC scurces

shall perform all testing and maintain the reswnlts cof all

(%)

tests and calculations reguired-under sectlions 40.3. and

40.5. Te T demonstrate. that

}J’

subject source 1is in
campliance. = 0T ITHo TLEEE S UImTomsmm ST hoTes cme=s o
bh. The owner or operator of the subiect VQC source

shall mzintain theses records 4in. a readily accessiblie

location for a nrinimum of 3. years, and shall make these

.records avallable fo the Director upon verbal or writfen

regquest. 7 o T T T T T
C. The owner c¢r operator of any facility containing
sources subject to this sectién 40, shall ceomply with the

requirementis 1o section 5.7 eXdédt Thal such regquirements; as

20
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ney apply to sources solely subject to this section 40.,

may oe modifisd by the Jlrecbc__quguggzéplv“ by the owner.

or operator. -Aay such medified reguirements shall be
embodied in. the facility’s control plan (RACH, RACT or
alternative plan) and reflected in the associated consent
crder or permit issued pursuant to 45CSR1I3 or 45CSR30.TT
(k%) The legislative veXes rule filed in the state
the twenty-seventh day cof July, one thousand

nine hundred ninety-five, authorized under the authority of

section five, article twelve, chapter twenty-two of this

to meet the objections cf the legislative rule-making review

committer . and . refiled _ in the state  register on the

seventeenth day of January, cne thousand =nine hundred

4

ninety-six, relating to the division of environmental

protectior (monitoring well design standards, 47CSRE0), are

iz authorized.. . ol IR iilimemmlaon min o smeeemmenal
{17 The legislative +wwtes rule filed in the state

register on the thirty-first day of July, one tnousand nlne

horized under the authority of

'I'“l'

nundred ninety-five, au

section five, article fifteen, chapter twenty-two of this

ccde, modified by the division of environmental protection

oo meet the obidctions of the Iegislative rule-making review

21
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committee and refiled in_ the state register on 'the twenty-

fourth day of January, one thousand nine hundred ninety-six,

relating te the division of environmental protection (solid

e ;;_ggﬁppgéiéd'with”the

waste management, 47 CSR 38},

following amendments: . ... A =

"on page 37, subdivision.3.8.4, after the words "from

the uppermost’ hy striking the word 'significant.®

On pdge 142, by striking the existing subdivision
4.11.7.c.A and inserting in lieu thereof the following:

T4.11.2.c.A

The monitoriag fregquency for all constitients iisted in

—

Appendix I of this rule, must be at least twice a vyear
during the active 1ife. of the fdpility, including closure
and the pbst-closure periods.. The director may  require
more freguent monitoring o©n A _sitejspecifi;_pas;s by
considering aguifer flow rate and existing quality of the

groundwater.’

on page 148, by striking the existing subdivision
4.11.3.i.A. and inserting in lieu thereof the following:

"4.11.3.i.A. e

The director may consider an alternative groundwaler

protection standard in consultation with the environmental

guality board pursuant to 47CSR57, for constituents for which

22

(RS
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water quality standerds have not been established.’

On page 1531,  subdivision 4.11.5., by fcllowing the
words 'any applicable . groundwater guzlity protection
standards' &y ilnserting the  words 'and/or Dbackground

groundwater quality, pursuant to. the reguirements of the

i

_Prote CA_;*QIL_;:"&C__‘_‘;; WVC §22-12-1"et seqg.’

Groundwalber
On page 152, subdivision 4.11.6.b.H., by following the

words. '3e. protective of human health and the environment'

ingerting "the words. 'and mesinfain existing groundwater

guality, pursuant to the requilrements »f the Groundwater

Protection Bob, WYL §72-12-1 i seg.'

Cn page 154, subdivisicn 4.11.6.d.B.(Z), by strikin

gere

the words 'Resource ualue 0f the aguifer' and inserting

£

lieu thereof the words 'The hydrogeologic characteristics of

4

On page 154, subdivision 4.11.6.d.B(f{). (e} by striking

out 'the words I'The hvdrogeclogi¢c characteristics of the

facility and Surrgiriding land?

.. .And, by renumbering and relettering the remaining

On page© 156, suddivisicn 4.11.7.a.2., by followirig the

words. 'Demenstrate compliance with!'! inserting the words 'the

Sroundwater PBrotection Act, WYC §22-212-I et seg., and/oxr.

23

o
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On page 173, Subdivisidén 5.4.3, by adding the following
sentence to the end of the subdivision: r-A :;aés D faclilitcy
ctfier thah a class D-1 solid waste facility shall not exceed
two (2} acres in size.*"™ 1

NOTE:. The purpose of this bill is te authorize the
Division ©f Eivitonmerital TFroteffion ~ IS promulgate a
legislative rule relating td Hazardous Waste Management.

Strike-throughs indicate -~ language that would be
stricken from the present law, and underscoring indicates
new language that wolld bhe added. . ... . A

24
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Senate Bili No. 165

(By Senator(s) Ross, Anderson, Macnaughtan,
Boley and Buckalew)

{Introduced March 3, 1997; referred to the )
Committee on Natural Resource's;-and then to the
Committee on the Judiciary.]

& BILL Zo amend and reenact section cre, article three,
chapter sixty-four of the code of West Virginia, one

housand nine hundred thirtyv-one, as amended, relating

ot

o authorizing the divisicn of environmental proteciion

e

To promulgate a legislative rule relating 2o hazardous
waste manzgement,

Be it enacted by the lLegislature of West Virginia:
That secticn one, article three, chapter sixty-four ol

—he ccde of West Virginia, one fthousand nine hundred

follows:

ARTICLE 3. AUTHORIZATION FOR BUREAU OF ENVIRONMENT TO
. PROMULGATE LEGISLATIVE RULES.

£§64-3-1. Division of environmental protection.

33-20
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(a) The lLegislative =wies ruls Tiled in the stale

register on twenty-silhth day of July, oneg thousand nine
hundred ninety-fivé, 2authorized uncer the authorikbty of
five, chepler twanty-iwo of Lthils code,

relating Tteo the division of  env_rommental. proteclion

(o) The legislative roites xule filed in the_ state

register on the lwenktyv-eighth dayv of July, one thousand nine

ithority o

4

i

nundred mninsty-filve, authcorized under the 2

o

sectnion four, article five, chaptier twenly-two <ol this code,
modified by the division of environo prozection. to meet

the "thijections. o9I _the legislative role-making review

committee and refllsd in the state register on the tLwenfy-
=

seventh day of ..Ccicber, one ._fhonsard =nine  hundred

linety-five, relating £0 the division of environmental

protecticn {ts oprevent and contrel air wpoliution from

e

azardocus wasie treaiment, shtorage or disposal facilities,

-y

£3 L8R Z5), =mre s suthorfizsd.” ol P oo
fcy The legislative rwies rule [lled in the. state

register on the twenty-eighth day of July, une fhoosand nine
nundred nins:iyv-five, authorized wunder the authoxrity of

section four, ariliclE Tivg; Thapier twenty-two of Lhis code,
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relating tec the division ¢f environmental pretection (acid
rain provisions and permits, 45 CSR 23}, == is zuthorized.
(d) Tre legislaetive +utes rule filed in the state

register on tie thirty-first day of July, one thousand nire

Fh

hundred ninety-Iive, authorized under t{he authority o

section six, article seventeen, chapter twenty-two of <hi

03]

code, modified oy the division ¢of environmental protaction
to meel the objections of the legislative rule-making review
committee and refiled in the state register on the
eighteenth day of January, one thousand nine hundred
ninety-six, relating to the "division of environmental
protection (underground stcrage tanks, 47 CSR 36}, are ig
authgrized.

{e) The legislative rutes rudle filed in the state

register on the tirrroy—~fi-st

ore” thousand nineg hundred rirety—five nlneiv-six, zuthorizesd

under the authority of seciion six, ariicle eighteen,

chapter twenty-two of this_ code, mwodifiedto—tie—tirisior—=F

. L. e . n g A o - -
| N SR N N R | R N R [ R <4 Sy mp ey g [ e - I ~ o TR e DT () iy

- - - .- 1 IS . P ) — 4 5 . -
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g}

o i . . .
oo S R ) f e L [y [SP =AY ) L= =Py e = - BT [ s

5

il - | . - ol . . * —_— e - 1 - -
Shrowsend it —omdredrirety—=st= relating to the divisicon

cf envircamental protection (hazardcus waste management,

[¥]
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regriatiewesT 4% 33 TSR 35 201, =re i3 authorized.

Th

I
U]
pos
0
te]
e
o
[t
(i
rt
4
1]
iﬂ
E

egistar on the thnirty-flxst day ©f Juliyv, cne thousand nine
hundred ninetv-five, authecrized

section four, article three, chapter twenty-two af this

code, modified by the division 0L gaViry

to mee: the phiectiicons of the legislative rule-making review

commitiee and refiled in the state fegister on Lhe Ltwentiy-
third cay of Jamuary, onerthcusand nine hundred ninety-six,
relating to the division <££ envi.ronmental protection

(surface mining arnd reclamaticn regulaiicns, 38 CSR Zi, =re

is authorized WITH the TelloWing amendzents: . o

"On page 64, section 3.27, after ihe word 'Director' by
striking-out tre word 'may' and inseriing in lieu thereof
tre word ‘shall'; . .

On page €4, section 2.27, affier the word "completed' by

stril

y‘\

ing out the remainder of the first paragraph and

inserting in lieu thereof the following words:

Tand

ﬂ
3
(D

clamation activities are ongoing.'
On page 15¢&, sectlon 1i.g{Z] &E!(A) after the word
‘operations

years oI the date of 3MA approval,:

On paye 156, sectlcon 1.€(c) ()31 alluvr Lhe word *(95-
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"within five (5) vears of the

fve)
-]
tr
W
{n
rt
H
'_l.
e
|41.
3
(1]
0O
[
ct
“
a3
]
ES
8]
(5
93
713

0On page 157, section 11.6(c) (8] (C; after the word

criking cut the words 'within five (5) years of

93]
(I
il
ot
1]
o
n
1

the date of 3SMA zpproval, ';

YA}, after the word

14

(931

On page 163, section 11.6({d){
'acplicant' by striking ocut the words "within five (%) years
of the date of SMA approval, ';

On page 164, section 11.6/(d) (8)(B), afier the word '95-
87" by striking out the words 'within five (5) years of the
date ©of SMA approval, '

On page 164, section 11.6(d) (é)1(C}, =after the word

fwetlands' by striking out the words 'within five (&) vears

of Che date of SMA approval, ';

On page 189, sectiion 11.6(e) (5) (R), after the word '&§5-
87" by striking cut the words 'within five (3} vears of the
date of SMA approwval, ':

On page 169, section 11.6{e) (5 (B}, =after the word
'wetlands' by striking cout the words 'within five (3) vears

of the date oI 3MAR zpproval,';

T
4H]
h
ct
[0
M
w3
]
0]
I
@]
H
0.
o
(s
|

Cn page 175, section 11.€(f) (5) (A
87!, by striking cut the words 'within five (5) years of the

date of SliA azpproval,':

LA
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On page 173, section 1Y.€7f) (3, (Bl, after the word
‘enhancement' oy sStrikong oubt_the words. ol e

five (5} years of the date of SME approval,’.

o

On wage 178, S&ction 12.Z. subsecilon.
12.2.e in i2s entirgty and ingerting in lieu thereci tfhe

Zollowing:

"Notwithstanding any other provisicns o this rule, no

bond release or redugtion will ke grants

water discharged from cor sffected by the ope-abtion requires
chemical treatment in, order .ig._comply with applicable

effluent limitations or water gualiiy standaxds: Frovided,
That the Director may approve a reguesi Ior Fhase I
Phase II or III, release 1f the agpiicant demonstrates Lo

the satisfacticn of the Direcior that elither:

{&) The remaining bond is adegrate to.zssure long term

tredtment ¢ he drzinage; or .

(B] The operatcr ras i1rrevecably _committbed other
financial resources which are adequate to assure leng ternm

treatment_ of the drainage: . Provided, That Lhe alternate

financial rescurces must be in_acgeptable form, and meet the

stardards setf forth in Secticen 11 of Lhe ACT,

cf this rule: Provided, _however, That

indrcial arrangoménts shall provide a mechanism wherchy Lhe
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Yirasctor can  assume management <¢f the rescurces and
~reatment work in the event that the orerator <efaults for
any reascn: And provided further, That default on a
treatment obligation under this paragraph shall be
censidered eguivalent Co a bond forfeliture, and the opera
will be subject to penalties and sanctions, including permit
blocking, as if a bond forfeiture had cccurred.

In order %o make such demeonstration as referenced
zbove, the =zpplicant shall address, at a minimum, the

current and projected quantity and guallity of drainage To Dbe

on  of  treatment, the

treated, +the anticipated durat
estimated capital . and operating cost of the treatment
facility, afid the calculations which demonstrate the
adequacy of the remaining bond or of the alternate financial
réscurces. ' : i L

On page sixteen, secticn 38-2-2.108&, after the Words

‘sum cf the loading' by inserting the words 'or driving';

and by strixing out the words 'in a constructed valley Iill,

-

1

backfiil, dam, or refuse pile’ and inserting in lieu thereo:

che  words 'as determined by acceptabkl engineering
practices';
"On page twenty-eight, section 38-2-3.2(e], after the

woras "limited number of minor changes' by inserting ths
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words 'that do nou s;gx*;*uarblw atfect the nealtn, safety

or welfare of LRE public and’;

Crapter 207 and inserting in lieu hhe*eof the words

£

GL
vprricle 14 of Chapter 22'7

on page thi irty-nine, secticn 38-2~3@3{C§Q at the end
after the words 'voasonable vime for compliance.', by
inserting a new ;entence Lo _.J.f-e_ad-as_ _fol;pw_s: _ ' provided,
That those structures and fa "iiiﬁieé;' where it can be

demonshr=bed uhat refoﬁstructLOﬁ or *evision would result in

greater envircnmental havm anc the rerLovmance standards set

fartn in the Act and Luese regLLa;_ons ca“J'théfwise he met,

may L& exenpt from revisic“ qr re#onsnructwon

on page one hundred seventy-e g;t[' sechion 38-2-
12.211d), after the words runtil  ail coal extraction
Operations’ by ipserting -the words 'for the pernit oF

1

increment thereof®, a?d after the words  'the entir

[}

urbed area’ Dy 1nse*;1ng the words véor the permit. OF

or

dis
increment ~hereoi';

on  page  One rundred ninety-seven, section 38-Z-

1a.3(c) (2), after ¢the words ‘'medium is the “pest' by
inserting the word !

*eaSUnanlv ;
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on page two nundred fifteen, section 38-2-14.14(e) (4),
by striking the sentence 'Runoff from areas above and
adjacent to the £ill shall not be alleowed to Zlow onto the
£:71 " surfzce, and shall be diverted inte stabilized
diversion channels, designed and constructed to safely pass
the peak runoff from a 100 vyear, 24 hour precipitation
event.' and inserting in lieu thereof the sentences 'Surface
water runcff from areds above and adjacent to the fill shall
be ~diverted into properi designed and constructed
stabilized diversion channels which have besen designed using

best current technology to safely pass the peak zunoff Ifrom

L]

a 100 year, 24 nour precipitation event. The channel shall

w

he designed and constructed to ensure stability of the fill,

control erosion, and minimize water infiltration into the

(g) The legislative w=ares ryule filed in the state
register on the twenty-sixth day of July, c¢cne thousand nine

nundred ninety-five, authorized under the authority of

w

section four, article twenty-one, chapter twenty-two cof thi
code, modified by the division of anvircrmental protecticn
to Feet the objections of the legislative rule-making review .

committee and refiled in the state register on the
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fourteenth day 2f Decenber, one thousand nine hundred

-ty

ninety~five, relating to the divisicn ocf environmental
protection {coailbed methane wells, 3% C3R 23], =re is
authorized. . e L e LT UL LTI

(h} The legislative »umres rule filed In the state
register on the Lwenty-third day of November,. one thousand
nine nundrecd ninetv~-four, authorized under the_ authority of

section eight, article eleven, chapter twenty of this cdde,

z

modified by the division of environmental protection to meet
the objecticns of the ldgisliative Tiule-making ‘re¥view
committes and refiled in the state reglster on The twentieth
day of Decenber, one thousand nine hundred ningty-five,

relating tc the division of enviiohmenial protection (waste

tire management, 47 CSR 38G), &€ 13 authcrized.

(i) The legislative ruwies rule filed in the state
ragister on the twentv-second day of Juna, one thousand nine
hundred ninety-five, authorized...undex [he  authority of

A
]

[

section twenty, article fifteen, chapter twenty-fwo cf this

1

code, modified by the divisicn of environmental proteciion

to meet the opjectlons <f the legislative rule-making review
committee and refiled in the state regisiz: on tho fwenty-

=

second day of Diecemnber, cne _, thousand  nine ' hundred

ninety-five, relating teo the diwision co¢f environmental

i0
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proteciion (sewage sludge management, 47 C3R 38D), =are is
authgrized with the amendments set forth belcow:

Cn page seven, ssction 3.2.2, by striking cut the words

o

"Table 3 cf this rule will automatically be repealed. and
replaced with Tabhle 2A of this rule on Cecember 31, 1887,

o that date.";

£
[
l.u]
(5
n
n
)
oy
[N
n
s}
H
8]
<)
[
n
IAI.
O
3
[
(6]
H
8}
Q.
-
h
[y
)
.
el
H
|J
]
B

On page seven, saction 3.2.2, after the word "rule."_by
inserting the fcllowing: The direcior 1s zsutheorized until
Dec. 31, 199%, tc issue varlances to this section te allow
land applicazion to soils which exceed the maximum soil
concentrations of metals listed in Table 3 where soil
analyses demonstrate that cther soil factors, including, but

not limited to, scoll pH, cation exchange cagacity, organic
matter content, or clay content, will limi{ mobility and
availability of the metals. No later than June 30, 1898,

the director shall »ropose revisions to Table 3 o

=

tv, human health and the

1-3-

édequately protect soil quel
environment',

And,

Tn page 20, oy striking the following frem Table 2
"NOTE: Table 3 of this rule will autcmatically be repealed

and replaced with Takle 2A of this rul:z on December 3%,
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1987, unless the provision of Paragraph 3.2.2 of this rule
is5 modified prior to that date.®,

And,

On page 21, by striking out all of Takle 3A.

~= {j7 The legislative ruZes rule filed iIn the stats
register on the thirgy-first day of July, one thousand nine
hundred ninety-five, authorized under the authority cof
section four, article five, chapter twenTy-Twd ©f this code,
relating to the division of envirgnmentazl protection (to
prevent angd control of air wmollution from the emission of
volatile arganic compounds, 45 -C3R 21}, =re is euthorized

with the following améndment:

-~ "0On pages 170 and 1

-1

1, by striking out section 40 in

its entirety and inserting in lieu thereof a new section 40,

to read as follows: . o B -

§45-21-4G. Other Facilities that Emit Velatile Organic
Compound [VOC) .

40,1, Applicability.

a. This section 40. applies to any faciiity that has
aggregate maximum theoreti
(mg) {300 tonst or mpre of volatile organic compounds {VQCs)
per” calendar vyear 1in the absence of

prov.ded that chis seciicn 40. applies tc any source or
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sources within such Zfacility other then these sources

12
12

subject to regulaticn under sections through 39. VOC

emissions Irom sources regulated under sections 11. through

32., but which £fall belcocw the applicability thresholds of
these sectiocns, and thus are not subject to the emissions

control standards of these sections, shail be included in

1

The determination of maximum theoretical emissicons for a
facility but shall nct be subject to the reguirements of
this section 40. Emissicons from sources listed in section
40.21.d. shall not be included in the determination of
maximum theoretical emissions for a facility.

b. The cowner or operator of a coating line or
operation, whose emissions are below this applicability
threshold, shall comply with the certification,
recordkeeping, and reporting requirements of saction 40.6.a.

¢. The owner or operator of 2 non-coating source, whose

it

emissions are Dpelow this applicability threshold, shail
comply with the certificaticn, recordkesping, and reporting
recgulrements of section <40.6.b.

' d. The reguirements of this secticn 47. shall not acply

p—

0 coke ovens (including by-product recovery plants), fus
compustion sources, barge loading facilities, Zet engine

-

test ceils, vegeiable oll proceszing facilizies, wastewater
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treatment facilities, iron and steel productieon, surface
impoundments, pits; and beoilers, Incdustrial furmaces, and
incinerators having a destruction efficiency of 935 percent

or greater. - e

e. The requirements of this seciion 40. shall not apply
to any facility bound by an order or permit, enforceable by
the Director, which limits the facility's emissions to less
than 100 tons of VOC per calendar vear without the

application of control Zevices. = 7 T h T

£0.2. Definitions. -- BAs UZed ix this section 40., all
terms not defined herein shall have the meaning given them
in secztion Z.

a. 'Reascnaply available control measures' {also
denoted as RACM) means an emission limit or limits that
reflect the application of control technology and/or
abatement Gtechnigues or measures that are reasonably
available, considering technological and economic
feasibility. Such emission limits mav be considered on a
plant-wide basis to achleve emission reduction reguirements
in the most cost effsctive manner.. .

b. “Fugitive emissions” means those emissions which
could not reascnably pass through a stiack, chimney, vent, or

other functicnally equividleni opening.

14
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40.3. Standards. -- The owner or operator of =a
fegcility subject to this section 40. shall:
‘a. Except as provided in section 43.3.b.,

l. With respect to any existing non-fugitive
emission source which has maximum thecoretical emissions of
¢ pounds per nour or more, comply with an emissicn control
plan esteblished on a case-by-case basis approved by the
Director that meets the definition of reascnably availzble
contral measures (RACHM) and achieves at least a 30 percent
reduction in emissions belcow the tofal (aggregate) maximun
theoretical emissions from all such non-fugitive emission
sources subject fo RACM reguirements; and

2. Wit .respect tc each process unit producing a
product or products, intermediate or finzl, in excess of
1CC0 megagrams (Mg) (1,100 tons) per year, regardless of
whether such product or products are listed in 40¢ CFR
©0.489, comply with an emission gontrol plan for fugitive
sources using the methods and criteria of secticn 37., or

alternztive methoeds and criteria approved by the Jirector.

Tne Director may exempt a process unit from fugitive
emissicn  control reguirements Loon satisfactory

demonstration that emissions are of mincr significance.

- D. With respect o such sourcss as described in

15
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sections 40.3.a.1. and 40.3.a.2., comply with emission
limi=s and measures based upon an alternative zamissions
reduction plan approved DV the Director considering
technical, economic and air guality benefit considerations
that, at a minimum, maintains emission contrel measures

incorporated as part of any federally dpproved maintenance

F-3

plan for the county or area in which the source is located,.
c. With respect to any source at 2 faciliiy subject to
this section 40., wnhich source. nas meximum thecretical

emissions of 5 peounds per hour or mo¥e and is constructed,

modified or pegins. opsrating aft

(1}

r the eifective date cf

this rule, comply with a contrcl zian developed on a case-

i)

by-case basis approved by the irector that meets the

o

definition of reasonably available control technology
(RBCT) in sectien 2.60. for! both fugitive and non-
fugitive emission sources. R
40.4. Submissions and Approval cof Control Plans

a. Withirn 90 days af:ier the effective date of this
rule, the owner or cperator of a facility subject to itinis
section 40. shall submit any reguirsad amendments Lo the
case-by—-case RACT ¢ontrel plans prEviocusly submitted to the

rector, %that rgvise such con

it

rol plans to meet the

definition of reasdhably availazble conirzcl measures (RACH].

16
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D. Notwithstanding the provisions of section 9.2.,

the owner cr operator of a facility subject te this rule
solely due to this section 40., that requires a major
process change and/or major capifal investment to comply
with RACM reguirements, may petition thke Director for an
additional extension bevond December 31, 1996, for
compliance certification, and the Director may grant such

ance

-

extensicn when warranted. Provided however, such compl
certification date shall e ne later July 31, 1997.

c. The Director shall not approve a RACM plan or an
alternative emissions reducticn plan under this section 40.
unless such plan includes: -

1. & commitment to develcp and submit a
complete RACT plan to the Director within 180 days of =
finding by the Director that a wviolation of the Naticnzl
Ambient Alr Quality Standard for ozene has occurred within
the county or malintenance area in which the source is
located; and

Z. 2 commitment

-

to achieving full
implementaticn ¢f RACT within 2 years of approval of the
ACT plan by the Director.

d. A finding by the Director that 2z violaticn of the

Mational Ambient Alr Quality Standard for -czone has occurred

17
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shall be made based upon verification cf a monitored czone
standard violation in the county or malntenance area in
which the source is located. The three maintenance areas
(t+he Buntington area, comprising Cabel. and Wayne counties;
the Charleston area, comprising Kanawhe and Putnam counties;
and the Parkerspurg area, comprising Wood county) shall be
created separately and independently for any such
finding{s).

e. A1l RACM control plans, RACT control plans, and
alterrative =missions reduction plans approved by the
Director pursuant to this section 40. zhall be embodied in
a consent order or permit in accordance with 453CSR13 or
45CSR30, as resgulired. A facility owner or operator may at
any time petition the Directocr to appreve revisions to these
plans. Tha decision concerning said petition shall be
issued by the Director in accordance with 453CSR13 or
4S5CSR30, as required, or a consent order. Any such
revisions shall he subject tc the public participation

requirements of 45CSR13 or 45CSR30.

£. The owner or operator of a facility subject tc
this section 40. may submit Icr approval kb, the Director an
emission control plan that meets the definition of

reasonably available control technelcgy (RACT) in section

18
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4C.5, Test methods and procedures. -- The owner or

cperator of any sourcde subject to this section 40, shalil
demonstrate compliznce with ssection 40.3. by using the.
appiicable test methods specified in secticns 41. through 44
or. by other means approved by the Direcktor. Notwithstandin
the reguirements of section 41.1., EPA approval for
alternate test methods to demonstrate compliznce shall not
be required for sources which are subject solely to emission
control reguirements specified in secticn £0.3.

40.6. Reporting and Recordkeeping Reguirements for

)]

Zxempt Non-Contrel Technigque Guideline (CTG) Scurces.

a. An owner or cperator of a coating line or
operation that is exempt from the emissizn limitaztions in
sectlion 40.3. shell <comply with the certification,
recordkeeping, and reporiing requirements in section 4.2,

‘b. An owner or operatocr of a non-coating source that
iz exempt from the emission limitations in section 40.3.
ghall sukbmit, upcn reguest Dy The Director, records that
document that the source is exempt from these reguirements.
Ti.cse records shall e submitted to the

Director witnin 30 days from the date of reguest.

2. If such records are nct mad. available, the

1%
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source will be considered subject fo the limits in section

40.3. . LT

40.7. Reépsrting and Recordkeeping Reguirements for
Subject Non-CTG Coating Sources. =-=:An owner or operator of
a2 coating line or operation subject te Lhis secticn 40. and
complying with section 40.3. $hzll comply with the
certification, recordkeeping, and reporting reguirements in
section 4.

40.8. Reperting and Recordkeeping Reguirements for
Subject Non-CTG, Non-Coating 3Sources.

a. The owner or cperator of Lhe subiect VOC sources
shall perform all testing and maintain the results of all
tests and calculations reguired under secticns 40.3. and
40.5. to demonstrate that +the subject socurce is in
compliance. LT T LTI T T

b. The owner or operator of the subject VOC source
snall m#maintain these records in a readily accessible
locaticn for a minimum of 3 yea¥rs, and shall make these
records available o the Director upon verbal or writben
request. s

c. The owner or coperator of any faciiity containing
scurces subiect Lo fhis section 40. shall comply with the

requirsements in secTicn 5. :wxcept that such reguircments, as

20
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they apply to sources solely subject to this secticn 40.,

he owner

rr

may be mcdified by the Directer upon pet:izicn by

“or oSperator. Any such modified reguirements shall bke

embodied in the facility’s centrol nlan ({(RACM, RAZT or
Y I

alternative plen) and reflectdd in the asscciated consent

order or permit issued pursuant to 45CSR13 or 45CSR30.'"
(¥) The legislative =utres ruls filed in the state
register on the twanty-seventh day of July, one thousand
nine hundred ninety-five, authorized under thke authority of
section Zfive, article twelve, chapter tfwenty-twoc of this
code, modified by the divisicon of environmental protection
Lo meet the objections of the legislative rule-making review
corumittee and refiled in the state register on the
seventeenth day of January, one thousand nine hundread
ninety-six, relating to the divisicn of environmental

protecticn (monitoring well design standards, 47CSRE0), are

(1) The legislative wotes rule filed in the state
register on the thirty-first day of July, one thousand nine
hundred ninetv-£five, authorized under the authority of
section five, article fifteen, chapter twenty-two of this
code, meodified by the division of environmental rrotection

0. meet the objecticns of the legislative rule-making review

21
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committee and refiled im the state register on the twenty-
fourth day of Jznuary, one thousand nine hundred ninebty-six,
relating te the division of environmental protection (solid
waste management, 47 CSR 38), =@re i3 authorized with the
following amendmenis:

"on page 37, subdivision 3.8.%4, after the words 'from
the uppermost' by striking the word 'significant.’?

on page 142, by striking the existing subdivision
4.11.2.¢c.A and insefting in 1Tisu thereof the following:

'4.11.2.¢c.A

Tre monitering freguency for all constituents iisted in

Awsendix I of this rule, must be atl leass twice a year
during the active life of the facility, including closure
and the post-closure periods. . The dirsctor may require
more freguent mnonitoring  on a2 site-specific basis by
considéring aquifer flow rate and existing quality of the

groundwater.'

on page 148, by striking the existing subdiviéion
4.11.3.1.A. and inserting in lieu thereof the following:

14.11.3.1.A.

The director may consider an alt

W

rnative groundwater
srotection standard in consultation with the environmental

quality board pursuant to 47CSR37 for constituents for which

22




=
O

11

i2

13

14

15

18

17

18

19

20

21

22

23

water guality standards have not been established.!

On page 151, subdivision 4.11.5., by following the
words ‘any applicable groundwater gualit orotecticon
standards' Dby inserting the words ‘and/cr bkackground
groundwater guality, pursuant tec the reguirements of the
Groundwater FProtectiion Act, WVC §22-12-1 et seg.'

‘On page 152, subdivision 4.11.6.b.A., by fcllowing the
words 'Be protective of human health and the environment’
inserting the words ‘'and maintain existing groundwater
gquality, pursuant to fhe regquirements of the Groundwater
Protection Act, WVC §22-12-1 et seq.'

on page 154, subdivision 4.11.8.4.B.(f), by striking

-the words 'Resource wvalue of the aquifer’ and inserting in

lieu thereof the words 'The hydrogeclogic characteristics of
the facility and the surrounding landg,’

On page 154, subdivision 4.11.6.d.3(f). (e} by striking

i

out the words "The hydrogeologic characteristics of the
facility and surrounding land;

And, by renumbering and relettering the remainin
subdivisicns of the rule,

On page 156, subdivision 4.11.7.a.A., by following the
Wwords. 'Demonstrate compliance with' inserting the words 'the

Groundwater Protection Act, WVC §22-12-1 et seqg., and/or

o]
L
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And, - -

Oon page 173, subdivisicn 5.4.3, by adding the following
sen“ence to the end of the subdivision: 'h class D facility
other than a class D-1 solid waste facility shall not exceed

two (20 acres in size, '™

NOTZ: The purpose of this bill is toc authorize the
Division of Environmental Protaction Lo promulgate a
legislative Fule relating to Hazardous Waste Management.

trike-thrcughs indicate language that would Dbe
stricken from the present law, and underscoring indicates
new language that would be added..
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