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 SEQ CHAPTER \h \r 1TITLE 33

LEGISLATIVE RULE

DEPARTMENT OF ENVIRONMENTAL PROTECTION

WASTE MANAGEMENT

SERIES 11

COVERED ELECTRONIC DEVICES TAKEBACK PROGRAM

§33-11-1.  General.


1.1.  Scope and Purpose  --  This legislative rule establishes procedures for covered electronic device manufacturers to register their brands with the state and sets out guidelines for municipalities and counties to apply for and receive grants for the purpose of conducting electronic collection events and programs.  The funding available for grants is established by the registration fee imposed on all covered electronic device manufacturers that conduct business in West Virginia.


1.2.  Authority  --  West Virginia Code §22-15A-29.


1.3.  Filing Date  --  April 15, 2010.


1.4.  Effective Date  --  April 15, 2010.

§33-11-2.  Definitions.


2.1.  “Brand” means the name, symbol, logo, trademark, or other information that identifies a product rather than the components of the product.


2.2.  “Computer” means a desktop, personal computer or laptop computer, including a computer monitor.  Computer does not include a personal digital assistant device, computer peripheral such as a mouse or other similar pointing device, a printer or a detachable keyboard.


2.3.  “Consumer” means, for the purpose of this rule, a natural person or resident, corporation, firm, partnership, agency, association, organization or society or any other entity that resides in West Virginia and has legally purchased or is in legal possession of a CED.


2.4.  “County” means any county commission or solid waste authority within the state.


2.5.  “Covered electronic device (CED)” means a television, computer or video display device with a screen that is greater than four inches measured diagonally.  “Covered electronic device” does not include a video display device that is part of a motor vehicle or that is contained within a household appliance or commercial, industrial, or medical equipment.


2.6.  “Department” means the Department of Environmental Protection.


2.7.  “Manufacturer” means a person that is the brand owner of a covered electronic device or television sold or offered for sale in West Virginia by any means, including transactions conducted through retail sales outlets, catalogs or the internet.


2.8.  “Municipality” means a community incorporated through the West Virginia Secretary of State’s Office.


2.9.  “Person” means a natural person, corporation, firm, partnership, association or society and the plural as well as the singular.


2.10.  “Recyclable Materials” means those materials that would otherwise become solid waste for disposal in a refuse disposal system and which may be collected, separated or processed and returned to the marketplace in the form of raw materials or products.


2.11.  “Television” means any telecommunication system device that is designed to receive moving pictures and sound broadcasts over a distance and includes a television tuner or a video display device peripheral to a computer in which the display contains a television tuner.


2.12.  “Secretary” means the Secretary of the Department of Environmental Protection.


2.13.  “Video display device” means an electronic device with an output surface that displays or is capable of displaying moving graphical images or visual representations of images sequences or pictures that show a number of quickly changing images on a screen to create the illusion of motion.  Video display device includes a device that is an integral part of the display and cannot easily be removed from the display by the consumer and that produces the moving images on the screen.  A “video display device” may use a cathode-ray tube (CRT), liquid crystal display (LCD), gas plasma, digital light processing, other image projection technology or imaging display technologies.


2.14.  Other definitions in West Virginia Code §22-15A-2 are adopted for use, where applicable, in this rule.

§33-11-3.  Manufacturer Registration.


3.1.  The registration and fee requirements of this rule apply to manufacturers that manufactured an average of more than one thousand covered electronic devices per year in the three-year period immediately preceding the initial registration required by this section.


3.2.  Manufacturers that sold or leased covered electronic devices in 2008, on or after June 6, 2008, shall register with the Secretary no later than January 1, 2009, using a registration form prescribed by the department.


3.3.  Manufacturers commencing the sale or lease of covered electronic devices after December 31, 2008, shall register with the Secretary prior thereto.  Registration shall be made on a form prescribed by the department.


3.4.  All registrations, regardless of the date submitted, expire on December 31 of the registration year and shall in no case be effective for more than one year.


3.5.  The registration form shall contain the following:



3.5.1.  Legal name of the manufacturer;



3.5.2.  Contact person regarding the registration;



3.5.3.  Address of manufacturer;



3.5.4.  Telephone number of manufacturer;



3.5.5.  All brand names under which the manufacturer sells, leases, or offers for sale covered electronic devices or televisions in West Virginia;



3.5.6.  Whether the manufacturer has implemented a takeback program for its covered electronic devices or televisions or both;



3.5.7.  A toll free telephone number and website that the manufacturer has established to provide detailed information about the takeback program, if any, and the procedures for returning covered electronic devices;



3.5.8.  The Secretary may request additional information necessary to further the goals of the program.


3.6.  Any changes to the registration information during the year shall be reported to the department within thirty days of its occurrence.


3.7.  Any registration that does not meet the requirements of this section will be considered incomplete.  The manufacturer shall submit a revised registration within sixty days of being notified of the deficiency.

§33-11-4.  Registration Fees.


4.1.  Annual registration fees shall be paid by manufacturers to the department. The amount of the fee shall be based on whether an approved covered electronic device takeback program has been implemented in West Virginia by the manufacturer.  The fees are structured as follows:

	Initial Registration:

Did not implement an approved  program in WV the previous year
	
$10,000

	Initial Registration:

Did implement and maintain an approved program in WV the previous year
	
$3,000

	Subsequent Registration:

Did not implement an approved program in WV the previous year
	
$5,000

	Subsequent Registration:

Did implement and maintain an approved program in WV the previous year
	
$500



4.2.  Registration fees are due to the department no later than the first day of January of the year to which they apply and shall accompany the required registration form described in section 3.5.  The registration fees shall be paid in full, are nonrefundable, and shall not be pro-rated for the year.


4.3.  A program shall be considered implemented during the year for which the manufacturer has submitted a complete performance report approved by the department.  


4.4.  Notwithstanding the lack of a complete performance report, a manufacturer that demonstrates to the satisfaction of the department that a takeback program for its brands was implemented and maintained in West Virginia during 2008 shall be subject to the initial registration fee of $3,000. 

§33-11-5.  Performance Reports.


5.1.  All manufacturers that have implemented a covered electronic device takeback or recycling program shall submit a performance report to the department on or before February 15th detailing the programs methods and results for the previous year.


5.2.  The department shall prescribe the annual performance report form to be used by manufacturers.


5.3.  The department shall review all submitted performance reports and make a determination whether the program meets the minimum requirements of a takeback program.


5.4.  The performance report shall include, at a minimum, the following information:



5.4.1.  The total weight of covered electronic devices received by the program from West Virginia during the reporting year;



5.4.2.  The total number of covered electronic devices from West Virginia that were recycled or refurbished and reused during the reporting year, either by actual count or by using average product weights;



5.4.3.  A detailed description of the processes and methods used to collect, recycle or refurbish and reuse the covered electronic devices received from West Virginia;



5.4.4. Any significant changes to the program that the manufacturer plans to make in the current year;



5.4.5.  Any additional information the Secretary deems appropriate to further the goals of the program.

§33-11-6.  Required Elements of a Manufacturer’s Takeback Program.


6.1.  A manufacturer’s takeback program must meet the following requirements to be approved by the department:



6.1.1.  The takeback program shall enable a consumer to recycle covered electronic devices without paying a separate recycling fee at the time of recycling or collection;



6.1.2.  The takeback program shall implement a method of collecting covered electronic devices that have reached the end of their useful lives and are labeled with the manufacturer’s brand;



6.1.3.  The takeback program shall implement a method of recycling, refurbishing or reusing the covered electronic devices collected or provide evidence that the recyclable materials were delivered to an electronic device recycling market;



6.1.4.  The collection process of the covered electronic devices shall be reasonable, convenient, and available to the consumers of West Virginia and designed to meet the collection needs of those consumers.  




6.1.4.a.  Convenient systems of collection include mail-in recycling at no charge to the consumer, drop off centers, or collection events;




6.1.4.b.  Manufacturers who use existing collection infrastructure for collecting covered electronic devices, such as public or private recycling centers and recycling organizations, or who establish a system of collection and recycling managed by a group of manufacturers, shall be deemed to meet the convenience requirement of this section.  



6.1.5.  The takeback program shall include information for the consumer on how and where to return the manufacturers covered electronic devices.



6.1.6.  The takeback program shall include a method of maintaining a current and accurate record of all manufacturer’s covered electronic devices collected and recycled or refurbished and reused.


6.2.  If more than one person is a manufacturer of a certain brand of covered electronic devices, any of those persons may assume responsibility for and satisfy the obligations of a manufacturer for that brand.


6.3.  A takeback program implemented with the use of state grant funds, whether wholly or in part, shall not be considered a takeback program implemented by a manufacturer.


6.4.  The department may require the takeback program to comply with any environmental management standards adopted, approved, or established by the United States Environmental Protection Agency that ensure safe and proper handling of electronic devices.

§33-11-7.  Public List of Manufacturers.


7.1.  The department shall maintain a current list of registered covered electronic device manufacturers and their brands and shall publish the list on the internet to provide retailers access to the manufacturers authorized to sell or lease their products in West Virginia.


7.2.  No manufacturer shall be considered registered that has not complied with all the requirements of this rule.


7.3.  Retailers are responsible for reviewing the public list of manufacturers periodically to ensure the brands they are selling are registered.

§33-11-8.  CED Recycling Grant Program.


8.1.  CED Recycling Grants are available to counties and municipalities for the purpose of establishing CED recycling or takeback programs, CED collection events, and CED recycling education programs.


8.2.  CED Recycling Grants are limited to a maximum amount of $40,000.


8.3.  Applications for CED Recycling Grants shall be submitted to the department on forms prescribed by the department.


8.4.  CED Recycling Grants shall be awarded on a tiered matching basis.  The first $20,000 of a grant shall not require the grantee to provide matching funds.  Any amount over the first $20,000 of a grant shall be matched by the grantee on a dollar-to-dollar basis. (Example: A grant in the amount of $32,000 would require a $12,000 match from the grantee.  The total grant of $32,000 less $20,000 equals $12,000.  The grantee would be required to match the $12,000 for a total project cost of $44,000).


8.5.  All matching funds provided by the grantee shall be actual funds expended from sources other than funds provided by the department.  In-kind costs and estimated costs shall not be considered matching costs. 


8.6.  At least fifty percent of the monies credited to the Covered Electronic Device Takeback Fund in the previous fiscal year shall be used for grants for the current year.


8.7.  Applications must be postmarked no later than August 31 for consideration in the next grant period.

§33-11-9.  General Conditions Applicable to Grant Applications.


9.1.  The following general conditions apply to all applications for funding under the CED Recycling Grant Program:



9.1.1.  The project shall be designed to affect a significant and measurable amount of covered electronic devices in the area to be served;



9.1.2.  The project shall be designed to involve all or a substantial percentage of the residents located in the project area and should include a plan to provide public education regarding CED recycling.

§33-11-10.  Authorized Uses of Grant.


10.1.  Authorized use of grant funds in an approved CED recycling program may include the following:



10.1.1.  Operational costs incurred in the implementation of the program;



10.1.2.  Costs associated with the production and distribution or placement of advertising in newspapers, radio, or elsewhere, such costs being related to the development and implementation of the program;



10.1.3.  Purchase of equipment and supplies that will specifically serve to fulfill the program objectives;



10.1.4.  Costs associated with promotional items that serve to create public awareness of the program;



10.1.5.  Public informational and educational programs that increase public awareness or solicit public support for promoting citizen responsibility toward CED recycling;



10.1.6.  Other relevant costs upon approval of the department.

§33-11-11.  Unauthorized Uses of a Grant.


11.1.  The grantee shall not use a grant to replace funds currently budgeted or used to maintain and operate a CED recycling program during the grant period.


11.2.  The grantee shall not use a grant for expenditures not substantially related to CED recycling.


11.3.  Grant funds shall not be used for the following:



11.3.1.  Land acquisitions;



11.3.2.  Office furniture or equipment, or to decorate or renovate an office;



11.3.3.  Entertainment costs;



11.3.4.  Alcoholic beverages, meals, and gratuities;



11.3.5.  Beautification costs;



11.3.6.  Any type of lobbying expenses;



11.3.7.  Landfill operations or management.

§33-11-12.  Departmental Review of Applications.


12.1.  The department may reject any and all applications that do not meet eligibility and submission requirements established by the department and this rule.


12.2.  If the total request for funding for the year exceeds the amount of funding available for grants, the department may reject applicants that received a CED recycling grant the previous year.


12.3.  The department shall review all applications and submit those applications recommended for funding to the Secretary for final approval and awarding.


12.4.  Applicants shall be notified in writing of approval or denial of a grant within a reasonable time after award recommendations have been approved by the Secretary.

§33-11-13.  Requirements of a Grant Recipient.


13.1.  All CED recycling grants are for the twelve-month period beginning the first day of October and ending the last day of September of the following year.


13.2.  Grant funds will be disbursed at the time a completed grant agreement and all required documents necessary to initiate the grant are received by the department.


13.3.  The grantee shall retain and make available upon request by the department, for a period of five years, all financial records, supporting documents, statistical records, and all other records and data as they relate to the application, acceptance and use of the grant.


13.4.  The grantee shall deposit the grant immediately upon receipt in a separate account.


13.5.  If, through any cause, the grantee fails to fulfill in a timely and proper manner the obligations imposed in the grant agreement or violates any provision of this rule, the department may terminate the grant and the grantee shall immediately return the grant, in its entirety, to the department.


13.6.  The grantee shall comply with all federal, state, and local laws, codes, ordinances, rules and regulations.


13.7.  The grantee shall solicit sealed bids, by public notice as a Class II legal advertisement in compliance with the provisions of West Virginia Code §59-3-2, for all purchases that have an estimated cost of five thousand dollars or more.  Any attempt to segregate the purchase into sections to circumvent the bidding requirement shall be cause for termination of the grant.


13.8.  The grantee shall reimburse the department any amount of the grant used for unauthorized expenditures.  Authorized expenditures are those outlined in the budget of the approved application and that have sufficient supporting documentation.


13.9.  The grantee shall return any unexpended grant funds remaining at the end of the grant period to the department.  If the grantee expends any grant funds after the grant period specified on the grant agreement, those expenditures shall be considered unauthorized.


13.10   The grantee shall submit a final report to the department within 30 days following the last day of the grant period.  The report shall contain:



13.10.1.  A complete accounting of the grant expended during the period;



13.10.2.  Documentation supporting all grant expenditures, including without limitation, invoices, checks, titles and purchase orders;



13.10.3.  All bank statements of the grant account;



13.10.4.  All bidding information for expenditures costing $5,000 or greater, including copies of the legal ads, bids received, and authorization to purchase;



13.10.5.  An evaluation of the total operating costs and community support for the project;



13.10.6.  An evaluation of successes and failures encountered in implementing the original application’s work tasks;



13.10.7.  Program information as described in section 5.4 of this rule; and



13.10.8.  An analysis of the project including: the estimated cost per ton to recycle that volume and the estimated revenue per ton of recycled material.


13.11.  The department shall return an incomplete report to the grantee for completion.  A grantee shall resubmit a completed report within thirty days of notification that the report is incomplete.

§33-11-14.  Department Site Visits.


14.1.  The department shall periodically conduct site visits with grantees.  These visits shall be conducted to provide assistance, to review progress, to discuss any problems encountered in project implementation, or to review financial compliance and clarify any discrepancies found in the final report.
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