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DEPARTMENT OF ENVIRONMENTAL PROTECTION
BRIEFING DOCUMENT

Rule Title: Recycling Assistance Grant Program

A.  AUTHORITY: West Virginia Code §22-15A-19(h)(1)

B. SUMMARY OF RULE:

This rule updates and streamlines the recycling grant requirements, clarifies the use
of grant funding, increases the maximum grant funding levels per grantee, revises
the Recycling Assistance Fund Grant Review Committee and establishes agency
review criteria. ‘

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

The proposed rule amendment is a result of Senate Bill 428, enacted Article 15A,
The A. James Manchin Rehabilitation Environmental Action Plan, which
transferred the Recycling Assistance Grant Program from the Division of Natural
Resources to the Department of Environmental Protection.

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

There is no federal counterpart regulation, thus no determination of stringency is
required.

E. CONSTITUTIONAL TAKINGS DETERMINATION:

In accordance with §22-1A-1 and 3(c), the Secretary has determined that this rule will
not result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.

F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION ADVISORY
COUNCIL:

At its meetings on May 21, 2007, and May 30, 2007, the Environmental Protection
Advisery Council discussed this rule. (See attached minutes for Council’s
discussion.)
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and biogenic sources requested by the Secretary
under subsections 5.3 and 5 4.

53. To inventory greenhouse gas
emissions reductions, the Secretary shall consult
with the citizenry and other entities such as
industry trade groups that have information
relating to greenhouse gas emissions reductions,
and sequestration. Upon request of the
Secretary, such entities é‘r_x_ali provide relevant
information relating to greenhouse gas emissions
reductions; capture and sequestration.

—

54. THe Depariment of Agriculture, the
Division of Forestry, Marshall University, West
Virginia University, West Virginia Geological
and Beonomic Survey, and the Depattment of
Transportation shall enter into interagency
agreements with the Secretary and at the
Secretary’s request provide:

5.4a Relevant information relating to
greenhouse gas emissions from area, mobile and
biogenic sources;

54 b. Relevant information relating to
greenhouse gas emissions reductions and
sequestration; and

. 5.4¢ Any assistance the Secyetary may
request during the development of the
greenhouse gas emissions mventory.

55 The Secretary shall determine the form
and format of the information submitted by the
entities under subsections 53 and 54 to ensure’
that the information is consistent as possible
with developing regional, national, or
international greenhouse gas emissions
programs.

§45-42-6.Greenhouse Gas Emissions Registry
Program.

61 The Secretary shall develop a registry
for the recordation of voluntary reductions of
greenhouse gas emissions.

Vel

62. The greenhouse gas emissions registry
program shall be as consistent as possible with
developing regional, pational, or international
programs designed to monitor, quantify and
register reductions in greenhouse gas emissions
with respect to

62.2. Development of criteria, basedona
set of standardized emissions accounting,
1eporting and verification protocols, to
determine baseline emissions and quantification
of voluntary reductions in emissions of
greenbouse gases;

6 2.b. Public recognition of such
voluntary emissions reductions; ‘

6.2.c. Consideration of voluntary
greenhouse gas emission reductions when
determining baselines and reduction
requirements under future federal greenhouse
gas emission reduction programs; and-

62 d The ability of sources to participate
in future greenhouse gas ernission trading

programs.

§45—42—7.Economic Development Potential.

71. Using information obtained, gathered
or developed under this 1ule, the Secretary will
determine whether the reduction and '
sequestration of greenhouse gas emissions can
be developed as an asset for economic
development in West Virginia.

§45—42-8..Ihconsistency Between Rules.

81. Inthe event of any inconsistency
between this rule and any other rule of the West
Virginia Department of Environmental
Protection, the inconsistency shall be resolved
by the determination of the Secretary and the
determination shall be based upon the
application of the more stringent provision,
term, condition, method or rule.

—
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hydrofluciocarbons 0.855

perfluorocarbons - . 109

sulfur hexafluoride 0.42

32. - Stationary sources which are regulated
by the anyg:x W.Va. Code §22-3-1 et
- seq. and report emissions of :egulated air
pollutants pursuant to the emissions inventory
requirements under W Va. Code §22-5-4(2)(14)
are not required to, but may voluntarily report
their gxeenhouse gas emissions under section 4.

41, ByMarch 31,2009, and March 31 of

if;/ }?0 ﬂ %5 -42-4. Reporting Requirements.
/) ¢l
50

each year thereafter, affected sources shall report
to the Secretary the quantity of all greenhouse
gases emitted in the previous calendar year.

42. Affected sources shall only be
required to report ammual quantities of
anthropogenic non-mobile source greenhouse
gas emissions at the source, and shall not be
required to report biogenic emissions of .
greenhouse gases.

43, The Secretary shall determine the form
and format of the information reported by
affected sources under subsection 4.1 to enswre
that the information is consistent as possible
with developing regional, national, or
international greenhouse gas emissions
prograrus.

44  Notwithstanding the provisions of
subsection 4 3, to satisfy the greenhouse gas
emission reporting requirements under this
section, affected sources may submit greenhouse
gas emissions inventory information from
documented greenhouse gas inventories such as
those provided to the Environmental Protection
Agency's Climate Leaders Program, Chicago
Climate Exchange Registry, the International
Organization for Standardization and the SFg

5""}\4‘ 4‘#/ /}ry"’ /
-M«VW"{

Emissions Reduction Partnership for Electric
Power Systems. Greenhouse gas emissions
inventory information from other widely
recognized and verified greenhouse gas
emissions inventory programs may be submitted
by affected sources under this subsection, but
shall be subject to approval by the Seczetary ona
case-by-case basis.

45, Reports of greenhouse gas emissions
submitted to the Secretary under this section
shall be signed by a responsible official and
shall include the following certification
statement: I, the undersigned, hereby certify
that the data transmitted to the West Virginia
Department of Environmental Protection is true,
accurate, and complete, based upon information
and belief formed after reasonable inquiry ”

§45-42-5.Greenhouse Gas Emissions
Inventory.

51. The Secretary shall periodically
compile an inventory of greenhouse gas
emaissions to: /-

5.1.a. Characterize the relative
ontributions of greenhouse gas emissions from

tationary, area, mobile and biogenic sources in
st Virginia; and

5.1 b. Determine the extent to which
greenhouse gas emissions are offset by the rate
of sequestration, and whether West Virginia is a
net sink or emitter of greenhouse gases

52  The greenhouse gas emissions
inventory shall include the emissions from
stationary sources repotted under section 4, and
other relevant tnformation regarding significant
emissions, reductions, and sequestration of
greenhouse gases from stationaty, area, mobile

/ftfi Aesﬁ SocrEe
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26. “Capture” means the collection
of greenhouse gas emissions from a stationary
source.

27. “Deminimis” means emissions
from a stationary source that are equal to or less
than ten thousand tons per year for carbon
dioxide, four hundred seventy-six tons per year
for methane, thirty-two and six tenths tons per
year for nitrous oxide, cight hundred fifty-five
thousandhs tons per year for
hydroftuorocarbons, one and nine hundredths
tons pet yeat for pet fluorocarbons and forty-two
hundiedths tons per year for sulfur hexafluoride.

28. “Emission” means the release,
escape or discharge of regulated ait pollutants or
greenhouse gases into the air.

29 «Greenhouse gas” means the
gaseous compounds: carbon dioxide, methane,
pitrous oxide, hydrofluorocarbons,
perfluorocarbons, and sulfur hexafluoride (SFe)-

210. “Mobile source” means a
variety of onroad and nonroad vehicles, engines,
locomotives, marine vessels, airplanes and other
equipment that generate air pollutants and
greenhouse gas emissions, and that move o1 can
be moved from place to place.

211. “Regulated ait pollutan ”
means, for purposes of this rule, any air
pollutant regulated under rules promulgated by
the Secretary pursuant to W.Va. Code §22-5-4.

212, “Reservoir’ means a geological
site where a greenhouse gas is securely stored.

213, “Secretary” means the Secretary
of the Department of Environmental Protection
or such other person to whom the Secretary has
delegated authority or duties pursuant to W Va
Code §§22-1-6 or 22-1-8. -

214, “Sequestration” means the
- physical process by which emissions of a
greenhouse gas are directly captused for storage

in a reservoir, or the biologic process by whicha
greenhouse gas is indirectly removed from the

" atmosphere for storage in a sink.

215 “Sink” means any process,
activity or mechanism which removes a
greenhouse gas from the atmosphere. Forests are

. eonsidered sinks because they remove carbon

dioxide through photosynthesis.

2.16. “Source” means, for purposes of this
rule, any process Or activity which releases a

_ greenhouse gas into the air.

2.17. /*Stationary source” means any
buikdifig, stucture, facility, installation,
stationary process Or Process equipment which
ermits or may emit any regulated aix pollutant or
greenhouse gas.

218 “Jon” means a shoﬁ ton, or 2000
pounds. '

719, Other words and phrases used in this
rule, untess otherwise indicated, shall have the
meaning ascribed to them in W Va. Code §22-5-
1 et seq.

§45-42-3.Applicability.

3.1. Any statiopary source that emifs one
o1 more greenhouse gases on an annual basis

" greater than the de minimis amounts listed in the

table below, and reports emissions of regulated
air pollutants ~pursuant to the emissions
inventory requirements of the Secretary under
rule or W.Va. Code §22-5-4(a)(14), shall bé an
affected source required:to yeport emissions of

all greenhouse gases 1o the Secretary under
section 4.

Greenhouse Gas Compound tons/year
carbon dioxide 10,000
methane 476
nitrous oxide 32.6
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LEGISLATIVE RULE Cd

DEPARTIMENT OF ENVIRONMENTAL PROTECTION

DIVISION OF AIR QUALITY f
ey

SERIES 42 | {U I g, |

GREENHOUSE GAS EMISSIONS INVENTORY PROGRAM ‘ e

§45-42-1.General.

11  Scope. - This rule establishes a
greenhouse gas emissions inventory program in
West Virginia which:

1.1a. Requires the reporting and
inventory of greenhouse gas emissions . by
.stationaxz sources_which emit more than a de

minimis amount of greenhouse gases on an
annual basis;

1.1b Inventories greenhouse gas
emissions from stationary, area.maobile and
biogenic sources, and accounts for reductions
and sequestration of greenhouse gas emissions;

1.1c. Provides for a periodic
compilation of a greenhouse gas emissions
inventory and a determination whether West

Virginia is a net sink or emitter of greenhouse
.gases;

1.1d Provides for
development of a registry to record voluntary
reductions of greenhouse gas emissions; and

11le Providesfora
determination whether the reduction and
sequestration of greenhouse gas emissions can
be developed as an asset for economic
development.

12 Authority - W Va. Code §22-

5-19

13.  Filing Date -

on inelest

14. Effective Date. -~ June 1, 2008..

§45-42-2. Definitions.

21, “Air pollutants” means solids,
liquids, or gases which, if discharged into the
air, may result in statutory air pollution

2.2.  “Ai pollution” or “statutory air
pollution” means and is limited to the discharge
into the air by the act of man substances (liquid,
solid, gaseous, organic or inotganic) in a
locality, manner and amount as to be injurious to
human health or welfare, animal or plant life, or
property, or which would interfere with the
enjoyment of life or property.

23.  “Anthropogenic” means a direct
result of hurnan activities or the 1esult of natural
processes that have been influenced by human
activities. '

24 “Area source” means, for
purposes of this rule, a collection of similar
sources of air pollutants within a geographic
area Area sources collectively 1epresent
individual sources that are small and numerous,
and that typically have not been inventoried as a
stationary or mobile source.

25. “Biogenic” means a natually
occuring biological source or process that is not

significantly affected by human actions or
activity

/@Eo 17 e
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the proposed revisions exceed the cotresponding federal requirements maintained
(OSM) at 30 CFR 773.6. Because the agency has

by the Office of Surface Mining
already has the authority to require re- advextisement; WVCA suggests that WV

DEP delete the proposed revision.
14.15.c.2. Areas within the confines of excess spoil disposal fills which are under
construction provided the fill is being constructed in the “gonventional” method,
ie., completed from the toc UP, or those fills which are being constructed
pregressively in lifts from the toe up OF are being progrcssiveiy completed from
the toe up by constructing benches and appropriate drainage control structures
(ditches, flumes, channels, etc.) from the to€ ap as soon as the area-is-avel
do-se; firsttwo lifts are in and are seeded and certified;

out this proposed revision and believes that it

WVCA is extremely concemned ab

will unnecessarily restrict operating flexibility and thereby discourage the
construction of “pottom-up” valley fills. WVCA strongly suggests the agency
jon. This entire section of rules already exceeds the

delete this proposed revis
but members of WVCA negotiated

corresponding federal requirements of OSM,
' he rules in good faith to ramedy an agency -percci\ied problem with valley £ill

construction. These rules have been scrutinized and approved by the West

CA is concerned as 10 why the agency

Virginia Legislature and OSM. WV

believes this change is necessary. and would be willing to discuss
remedies to the situation. .
\>< T
Regy Setfully Sub:
gy (’ t':;: R iz
ﬂ 18 4% \2‘“: :
Jaspn D. Bostic, Vice-President
Regulatory & Technical Affairs
West Virginia Coal Association
Comments—Mining & Reclamation Rule Changes

July 17, 2006




‘Department of Environmental Protection (WV DEP) regarding the proposed

revisions to the state’s mining and reclamation rule.

- Specific Comments

32.0. Notice of Technical Completeness: After the Secretary deems a Surface
Mine Application technically complete, the Secretary shall cause the applicant to
advertise stating such. The notice shall state that the application has been deemed
" technically complete by the Secretary and include a fifteen (15) day public review

period. Provided. however, Notice of Technical Completeness may not be
necessary if the application was technically complete prior to the end of the
cornment period of the oricinal advertisement and a decision is made within ninety
(90) day of the end of the comment period or informal conference.

WVCA believes this revision is unnecessary. Existing state rules provide the

agency with authority to require re-advertisement:

3.2.e. Re-advertisement. After a Surface Mine Application (SMA)
has been advertised once a week for four successive weeks, and is
determined by the Secretary to have had a limited number of minor
changes that do not significantly affect the health, safety or welfare
of the public and which do not significantly affect the method of
operation, the reclamation plan, and/or the original advertisement, he
may tequire one (1) additional advertisement to be published with a
ten (10) day public comment period.

As the above-cited provision reveals, the agency has the authority to require the
‘additional advertisement that appears to be the goal of the proposed revision. The
language of 38 CSR 2.3.¢ restricts the applicability of the provision to “a limited
number of minor changes that do not significantly affect ﬂxe health, safety or
welfare of the éublic and which do not significantly affect the method of
operation, the reclamation plan, and/or the original advertisement...” for changes
that are substantive WV DEP has always required re-advertisement. Additionally,

West Virginia Coal Association

Comments—Mining & Reclamation Rule Changes . : 2
Iuly 17 2006



West Virginia Coal Association

PO Box 3523, Charleston, WV 25338 (304) s42.4153 W Fax342-7651 W ww wveoslcom

WV

COAL/

Tuly 17,2006

M. Charles Sturey

West Virginia Department of Environmental Protection
Division of Mining & Reclamation

601 57™ Street SE

Charleston, WV 25304

Re: Comments on Proposed Revisions to 38 CSR 2
Dear Mr. Sturey:
Pursuant to the notice filed with the Secretary of State on June 15, 2006, the
West Virginia Coal Association (WVCA) offers the following comments and
observations regarding the agency's proposed revisions to 38 CSR 2, the étate’ $
Mmmg and Reclamation mles.
| WVCA is a non-profit state coal trade association representing the interests
of the West Virginia coal industty on policy and regulation issues before various
state and federal agencies that regulate coal extraction, processing, transpottation
and consumption. WVCA’s membership accounts for over 80 percent of thé
Mountain State’s underground and surface coal production. WVCA’s primary
- goal is to enhance the viability of the West Vh'ginia coal industry by supporting
efficient and environmentally responsible coal extraction and processing through
reasonable, equitable and achievable state and federal poli;y and regulation.
WVCA appreciates the opportunity to provide comments ﬁ) the West Virginia

West Virginia Coal Association
Comments—Mining & Reclamation Rule Changes
July 17, 2006




West Virginia Division of Natural Resources, with no accompanying data or

information on whether or nbt the streams actually meet the requirements to be
classified as frout watezs. Based‘ on the lack of information regarding the current
‘status of the proposed trout waters and the limited opportunity for comment
provided, the West Virginia Legislature rejected the revision.

The permitting ramifications of classifying streams as trout waters can be
significant, as different water quality standards (uniformly more stringent) apply
© to trout streams. Incorrectly classifying a water as a trout stream can have serious
economic impacts for property owners and NPDES dischargers along tha‘t. stteamé
and should not be taken lightly be WV DEP. Before the agency undertakes any
effort as part of its 2007 triennial review to list any additional streams as trout
waters, WV DEP should conduct scientific investigations of water quality and fish
populations in order to ascertain if a water body meets the criteria required of a |
trout stream. The agency should also hold hearings in the communities where
such stréams are located to take cdnnnent from the persons most familiar with the

conditions of these streams.

We appreciate the agency’s consideration of these comments

Jason D. Bostic
West Virginia Coal Association

West Vieginis Cosl Avsuciation ’ 9
Trienuial Roview Coninents '
Oeobar 14 2003




criteria. EPA is currently in the process of revising tl1e_nationaﬂy~recommended

steriad Because of the flawed nature of the current selenium criteria

te application to flowing waters in West Virginia, WVCA is
supportive of this fe initiative. However, -§ve caution WV DEP to fully
 analyze the appropriatene £ applying any federally-revised standard in West
cems to indicate that a state- specific selenium
standard for West Virginia may be Wranted, as fish pqpuiaﬁons appeartobe
healthy and diverse in streams with iden ‘ selenium concentrations..’ The
pressing nature of Sclenium also warrants that DEP invesﬁgaté a state- Spécific
criteria for West Virginia since the federal revisionNjgmains pending. The‘ agency
has recently completed draft TMDL documents that imp selenium allocations
based on the existing water quality criteria, and will continue evelop and
implement selenium TMDLs, adding urgency to this important iss
Trout Streams |

In the EQB’s last triennial review, it proposed adding some 400 streams t0
the list of Trout Waters contained m the water qua}i&:yﬂstandatdé rule. The EQB

allowed only a 3(3-—day comment period on this major expansion of the Trout

Waters list. The EQB proposal was based only on the recommendations of the B

§ gee Attachment “F, October 29, 1999 Federal TRegister Notice published by FPA regarding revision of
the vselenium criteria and Attachment »¢y°, December 17, 2004 Federal Register Notice 2nnOGHCING draft
criteria and requesting public comments.

7 See Attachment “H”, relevant pages from comments filed by the National Mining Association and
WVCA regarding the programmatic Mountaintop Mining/ Valley Fill Environmental Impact Statement and
Fish Conumunities and Their Responses 10 Environmental Factors in the Kanawha River Basin, West
Virginia, Virginia, and North Carolina. US. Geological Survey, 2001.

Wost Virghata Coel Asvociation g
Tricmial Rovien Coromepis
Grivher b3, 30035




West Virginia Coal Association

PO Box 3923 Chaﬁeston,WV 25330 ® (304) 342-4153 B Fax342-7651 R www.wvcoal.com

Ms. Gloria Shaffer
West Virginia Department of Environmental Protection
Division of Water and Waste Management-

Water Quality Standards Program
601 57 Street SE

Charleston, WV 25304

Via Electronic Mail: Gjshaffer @wvdep.org

Re: Comments on 2007 Triennial Review of Water Quality Standards

Dear Ms. Shaffer:

uant to the September 22, 2005 announcement by the West Virginia

of the West Virginia coal ind¥gry on policy and regulation issues before various

state and federal agencies that regate coal extraction, processing, transportation

and consumption. WVCA's produé' embers account for 80 percent of the

Mountain State’s wnderground and surfaceqgal production. WVCA also |

represents associate members that supply an of services to the mining

| industry in West Virginia. WVCA’s primary goal enhance the viability of the

West Virginia coal mdustry by supporting efficient and Wavironmentaily

Vst Vigginia Coal Assatiniion

Trivonial Raviaw Conunents
Qiztober 4. 2003




both permanent and temporary impacts to all impacted aquatic 1eSOUTCES;
including wetlands, and there is no need for the duphcauve stai:e provision for

monetary mitigation for weﬂand impacts.
To the extent WVDEP névertheless chooses to pursue this proposed

justification for the $30,000 replace
ount, the WVDEP has excluded any

revision, it has no cement value pr oposed. In

addition, by proposing this specific amo
monetary mitigation amount for wetlandsona case-by-

than $30,000 per acre.

to have, but

opportonity to determine a

case basis, which could be either higher or lowex
In-lieu fee payment for wetl ds jmpacts is a desirable opuon

agency will ultimately determine that wetland

we question whether the
sufficient. The WVCA cannot

replacement as already specified in the rule is
ithout additional 3nstiﬁcation and explanation, and

support this proposed revision W

agaih wrges the WVDEP to re-evaluate the need for this provisions in Tight of the
federal mitigation nOW required as part of a § 404 permit and the mandate of
W.Va.Code § 72-11-Ta(@)(2)C) to rely on and give credit for federally mandated

mitigation to satisfy any staie mitigation needs.

..__-.,_.4-—

on Bostic, Vice Presxdznt
Regulatoxy & Technical Af.faus

12

West Virginia Coal Association
401 Centification Comments
Tuly 18,2006




each year the impact occurs.

As noted in our general comments, the state § 401 certification program
has functioned for several years without the level of minutia and detail presented
here, and there appears to be no justification for adding these new provisions to
the rule at this time. In addition, becaﬁse § 404 permit mitigation plans cover both
permanent and temporary impacts, there is po meed for the duplicative state
provision for monetary mitigation. As explained in our general'conments, the |
Corps and EPA have contimiously stressed a desire for on-site, in-kind mitigation.
Using the “Central Appalachian Protocol”, coal mining operations have been
providing on-site; in-kind mitigation through the reclamation and stream
reconstruction process. These projects have been embraced by the Corps and EPA
through mining-specific regulatory gﬁidance. '

WVCA questions the need for thesé revisions, and urges WVDEP to re-
evaluate the need for this provisions in light of the federal mitigation now required
28 pait of a _§ 404 permit and the mandate of W. Va. Code § 22-11-7a(2)(2)(C) to

rely on and give credit for federally mandated mitigation to sat_isfy any state

mitigation needs.

o s Ve S b et 45

6.2.4.1.D Permanent wetland impacts for coal related monetary mitigation will be assessed
at the rate $30.000 per acre of wetland replaced based on the ratios in section 6.2.c.

Again, as noted in our general comments, the state § 401 certification
program has functioned for several years without the level of minutia and detail

presented bere, and there appears to be no justification for adding these new

provisions to the rule at this time. In addition, § 404 permit mitigation plans cover

West Virginia Coal Association il
401 Ceriification Commenis
July 18, 2006




(2) i the watershed above the toe of the farthest downstreainl
permanent structure authorized pursuant to the United States Army
Corps of Engineers permits +<sued in accordance with 33 U S.C.
§1344 and 33 CF R Parts 103 or 330 is greater than or equal to two
hundred fifty actes and all other necessary requirements are met
consistent with this section, the director shall fusther conditiona
water quality certification on a requirement that the applicant

mitigate the expected watet quality impacts undex the following
conditions...

The above-cited statufe contains Do iefexenc;e 1o “1/2 aéx-e” of stream.
Apparenﬂy, the agency is attzmpting} to further extend its jurisdiction of mefely
implementing past policies fhat exisied with respect to coal and non-coal |
mitigation. Since the statute contains no reference to Y2 acte of stxéam, WVCA |
supgests the agency delete this pfoposed revision. If the agency truly believes

that this change is necessary, it should seek a legislative revision to 22-11-7 (a)

and only then seek to modify the rule.

CRIISRes Fpad pE—eo8 alated—ponetary X '=‘='
W~W-W«WWMW ~fo-twe
andlor exceeds a2

( acre-of-loss-or-impaet- ol-stream. Monetarv compensation for stream
impa‘ctsresulﬁng from cpal related activiies shall be assessed as follows: :

activ

. 6;2d.iXi’é;;§ﬁéni zmpacts_ @g_ coal related monefary “mitigation will be_assessed at
- $200,000 per acre of impacts . ' '

e sa——"

6.2.4.LB " Temporary coal related stream imnacté resulting _from structures
{excluding stream crossings) that will be removed prior_to final bond release will_be

A

assessed at $20,000 per acre of stream impact per each five-year eriod of impact andfor

prorated for each vear the impact occurs.

ne_from stream _crossings (e

6.2.3.1.CTemporary_coal related stream impacts resulti ‘
cnlverting) and stream relocations where the stream impact is greater than or equal t0 two

hrmdred one (201) lineal feet, but less than or egual to four hundred (400) Jineal feet and is

in place for five years Or more, shall be assessed at $20.000 per acre for the first five (5) year
period and prorated for each additional year _tll_g_imgact_shall occur. A temporaxy stream
impact_resulting in_more than _four _bundred (400) Jinear feet shall be monetary

compensated at a rate of $20,000 per acre Per each five (5) vear terim apd/or protated fox

West Virginia Coal Associafion - _ 10
401 Certification Comments ’

. Taly 18,2006




WVDEP’s first and most needed step in that direction is compliance with‘W, Va.
Code § 22-11-7a(a)(2)(C). Until the WVDEP revises its mitigation rules and
policies to accept Corps-required rﬁitigation, this proposed change will sexve only
to increase the amount of in-lieu fee mitigation provided to the state; with 1io
resulting environmental benefit. Purther, the proposed change appears to be
counter to the authorizing statute which bears no mention of the “oxﬂirmy high

water mark.” The WVCA does not support this proposed revision.-

6.2.b.1, Compensatory mitigation shall be required for all permanent and

temporary stream impacts resulting from coal related activities in watersheds
greater than or equal to two hundred and fifty (250) acres and/or when the activity
results in a stream loss or impact exceeding one half (1/2) acre of siream. The -
draipage area and % acre assessments shall be measured starting from the toe of the

most downstream permanent or temporary impact {excluding stream crossmg )_m
which the activity oceur 5,

WVCA believes that this proposed revision extends the anthority of the

state beyond the aﬁthorizing, underlying statute:

1) ¥f the applicant's surface coal mining operation will not impact
waters of the state designated as national resource waters and
streamns where trout natorally reproduce and will not impact
wetlands of the state in a manner inconsistent with all apphcable
state or federal standards as the case may be, as required by the
federal Clean Water Act, and if the watershed above the toe of the
farthest downstream permanent structure authorized pursuant to the
United States Army Corps of Engineers petmits issued in accordance
with 33 U.S C. §1344 anc 33 C F.R. Parts 323 or 330 is less than
two hundred fifty acres, then the director may issue a water quality
certification pursuant to the requirements of this section. If the
watershed above the toe of the farthest downstream permanent
structure impacted is equal to or greater than two hundred fifty acres,
the director shall requue that mitigation be undenaken, Additionally,
the director may require mitigation for temporary impacts to waters
of the state as specified in subdivision (2) of this subsection.

West Virginia Coal Assaciation 9
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ctions why this Jevel of information is p& R

certification process. Mgilar information is provided to the Corp R

pe:mitting program and to . fate through the _Community Impact S

ke justification for requiring dupiiy

i information as part of the 8 4-01 R

certMgation process is lacking. Further, puzzied as to why this informagED

is TequirRgonty for mining operations. Sectio g4 and 401 of the CWA. apply D\

all rnanper ol EIng activities, not just coal mining O - If this information

is needed by the W "’i"_ to propetly implement the § )

then it should be raqu or all dredge and il activities. Ifit

chould be removed from the Wpposed revisions. Without further ex

justification, the WVCA does not support this proposed revision.

4254, A Delineation of the Stream fo be Impacted. The length, width and depth of the
stream segment tmpacted shall be measured. Width and depth measurements shall be
 made at one hundred (3100)foot intervals. The gtream delineation shall indicate the
ephemeral and intermittent!pemnnial segments to be jmpacted, The stream shall be
measured from the farthest downstream disturbance, excluding stream crossings associated
 with haul roads for surface mining operations, upstrear to the beginning of an e itten
gigenm;-as-defined- ' . CSR 223 the ordinar ’ high water mark.
The applicant shall provide a table listing the station mumbex with the corresponding
acreage, including the drainage area from the toe of the pond and the toe of the fill. :

As proposed, this revision appears 0 extend the reach of the state’s
jmisdiction and expand the WVDEP’s mitigation requirements under the § 401
‘Fication program. While this change may be motivated by a desire {0 TmOTE
sely align the state’ s mitigation requirements with fhose of the Cd:ps, the
st Virginia Coal Association | |
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and beyond that which is required by the Corps dcspité the mandate of W, Va.

Code § 22-11-7a(a)(2)(C):
‘The Director shall provide credit for any mitigation that is a
required component of the permit issued by the United States
Army Cotps of Engineers pursuant to 33 U.S.C. § 1344 to the

extent that it satisfies required mitigation pursuant to this
section. ' '

Because a comprehensive federal mitigation program is being
implemented, the WVDEP’s failure to provide credit for such miti gation as
mandated is a serious concern to the WVCA. To the extent a state program is w

| relevant at all, perhaps to address the limited circumstances where the state’s-

definition of “waters of the state” is broader than the CWA deﬁrﬁtion of “waters of
the United States,” it should be narrowly tailored to address that need. The
WVCA canmot support proposed revisions that are not so narrowly tailored.

WVCA urges WVDEP to postpone pursuit of these proposed revisions at
this time and to more fully consider the need for its separéte mitigation program in
light of (1) the federal mitigation now required as pért of a § 404 permit, (2) the
possibility of creating inconsiste’nciés with the draft federal Corps and EPA rule
férh' ﬁﬁﬁgati(;n, (3) the deletion of NWP 21 conditions relating to state miti gétion,
and (4) the mandate of W. Va. Code § 22~~i 1~--7a(a)(2)(C) to rely on and give ciedit
for federally mandated nﬁtigatidn to satisfy ahy state mitigation needs.

Sﬁecific Comments

Paged 4.2.£2.A. Economic Info
without Himitation, the estimated nu
employees who will be residents of We

operations, including,
ated proportion of
1 pavroil, the

of jobs (-:I"eated. the
oinia, the estimated
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In addition to the Corps’s above-cited guidance for mining, on-site, in-kKind
mitigation remains the preferred means of petforming mitigation for other

authorized impacts to aquatic resources:

In the interest of achieving functional replacement, in-kind
compensation of aquatic resources will often be appropriate.

Mitigation should be required, when practicable, in areas adjacent or
contignous to the discharge site. On-site mitigation generally
compensates for locally jmportant functions, €.8-, local flood control
functions or unusual wildlife habitat 3

Compensatory mitigation should generally be “in-kind”” and occur as
close to the site of the adverse jmpact as practicable in order to
minimize losses to the local aquatic ecosystem.” .

To satisfy the Corps’s preference (enunciated in previously-cited
Regulatory Guidance Letters issued by the Corps) for in-kind mitigation, or &
functional replacement of the jmpacted resources, 2 Functional Assessment
Protocol, referred to as the “Central Appalachian Protocol”, has been used for
several years now by theé Huntington District to assist in assessing and assi gning
mitigation requirements for mining-related projects X0

Unfortunately, the WVDEP has to date largely ignoreﬂ the mitigation

gnidance and requirements developed and imposed by the Corps, as well as the

functional assessment protocol. The WVDEP has contimued to implement its

~ duplicative § 401 mitigation requirements, and typically requires mitigation above

7 Regulatory Guidance Letter No 01-1. US. Army Corps of Engineers, October 31, 2001.

8 Regulatory Guidance Letier No.02-2. US Army Corps of Engineers, December 24, 2002.

? Compensatory Mitigation Guidelines- Huntington District U S Army Corps of Engineets, Huntington,
WV District. January 30, 2004

10 geg attached power point presentation--Central Appalachian Protocol.

West Vixginia Coal Association
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activities undertaken in jurisdictional waters. The steeply-sloped terrain of West

Virginia is permeated by small ephemeral and intermittent étreams that serve to
draiﬁ ﬁatural runoff into larger perenn_ial su'ea'm systems. Any development in
these areas-—-coal mining or otherwise--will result in some form of.impact to small
streams. Unlike many other activities subject to § 404 permifctmg and § 401
cextification, mining activitieé are mostly femporary in nature, withAthe
| | réclamation process providing a uniqﬁe Qppox’mnity for xeconsﬁuctién of impacted
stream segments.” The Coxps has recognized this opportunity for on-site, in-kind
replacement/restoration of impacted aquatic resources and issued guidéiace
encouraging this type of mitigatiomn:

This guidance acknowledges the uniqueness-of regional and site-
specific conditions, recognizes that features constructed in
accordance with the Surface Mining Contro] and Reclamation Act
may contribute to overall mitigation plans, and identifies several
appropriate ways to accomplish appropriate mitigation projects.
Surface mining operations can result in the creation of intermittent
and and/or perennial streams depending on the on-site hydrologic
conditions and the chosen method of dealing with groundwater

and/or runoff. Applicants are encouraged to optimize these
opportunities for on-site mitigation.

...Corps staff, Office of Surface Mining staff, and the minin,
operator should coordinate to explore options for .
incorporating, .. features required by SMCRA into compensatory
mitigation plans. If successfully implemented, channels and other
features will help maintain and potentially improve the physical,
chemical and biological integrity of waters of the United States, ®

3 See pages
rule.

. © “Mitigation for Impacts to Aquatic Resources from Surface Coal Mining” U.S. Army Corps of
Engineers. May 7, 2004

of attachment “A”, comments filed by WVCA concerning the draft federal mitigation
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West Virginia nnplemented this program thr uvh the ‘§ 401 certification pxogra.ﬁl
which imposed monetary oF in-lien fee requir ements on coal Mining related § 404
permifs.

In 200’7 the Corps revised and reissned NWP 21 adding a condition that the
Corps’ District Engineer require federal mmgatxon reviewed and appxoved by the
Corps in accordance with its joint mitigation rules and regulations maintained with
the EPA* The revised and reissued NWP 21 allowed the Corps to consider state
mitigation when determining federal mmgauon but removed the automaﬁc |
acceptance of state-required mitigation as sufficient for § 404 authorization. From
this point on, the sfate mitigation requirements as maintained in the § 401
certification process became duplicative becanse the Corps was requiring federal
mitigation plans as part of the § 404 pexmitting Process.

Federal Mitigation Requirements are Comprehenswe.

Coal mining-telated § 404 permitting and mitigation has evolved since the
Corps’s reissuance of NWP 21 in 2002. Most mining projects areé nOW permitted
‘usmg“the Corps In(hvui lPexmlt pmcess and mmvatlon plans are NOW

‘ deifelgped based on the (,orps s and EPA’S combmed pteference for on-site, It

kind mitigation to restore the impacted aquatic resource.

As you know, coal mj:tﬁng operations a1¢ typically subject to the fedeial

CWA § 404 program and the state § 401 certiﬁéation program becaunse of

e e 0 e e B 2 472 — i

4 @inal Notice of Issuance, Reissuance and Modification of Natjonwide Permits. US. Army Corps of
Engineers, Jan. 15,2002. 67 Fed Reg. 10

West Virginia Coal Association
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issuance of a federal permit does not result in a violation of state water quality

standards:

CWA section 401 provides that states certify that federal activities or
activities requiring federal approvals relative to CWA section 404
would not violate applicable effluent limitations, or other Himitations,
or other water quality requirements. !

Instead, the state has independently required mitigation as a condition of § 401

. certificatiqn. Implementation of the staté‘ s nﬁtigatioﬁ pfogram and requirements
dafes from a time when the Corps imposed no federal mitigation requirement on
mining opgr'ations authoziied by the § 404 General Permit f'or..coal mining
operations, Nationwide Permit 21(“NWP 217

[NWP] 21. Activities associated with surface coal ruining activities
provided they are authorized by the Department of the Interior,
Office of Surface Mining (OSM) or by states with approved
programs under Title V of the Susface Mining Control and
Reclamation Act of 1977 and provided the permittee notifies the
District Engineer in accordance with the “Notification” general
condition. The notification mast include an OSM or state-
approved mitigation plan (emphasis added).”

Based on the requizements of the NWP 21, a state mitigation plan was required for

a mining-related § 404 permit (usually a NWP 21) to be issued by the Corps:
Prior to reissuance of NWP 21 in January 2002, the COE [Corps]
considered mitigation adequate with the inclusion of an OSM or

state-approved SMCRA onsite mitigation plan in the permit
application. ’

! Programmatic Environmental fmpact Statement. Corps, EPA et.al. 2005 pageTL.C-42.

2 Final Notice of Issuance, Reissuance, and Modification of Nationwide Permits. U.S. Army Coxps of
Engineers, Dec 13, 1996. 61 Fed. Reg. 241.

3 Programmatic Environmental fmpact Statement. Corps, EPA etal. 2005. Page TLC-52
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General Comments

WVCA is very concerned about the WVDEP’s proposal to add detail to its
§ 401 mitigation progran, particularly at this 'ame The WVDEP has not
artlculated any problems with implementation of its existing rmngatmn pro gram
pursuant to this rule, and fhe WVCA sees 10 benefit to adding further detail and
complexity now. Evenmore importantly, the WVCA understands the history of
the WVDEP’s § 401 mitigation program, and believes that the very basxs for its
development years ago no longer exists. The WVDEP’s program has bcen fully
replaced by the federal mitigation program which has developed info 2
comprehensive program and is the .subject of new joint United States Army Corps
of Engineers (“Corps”) and the Usnited States Environmental Protection Agency
(“EPA”) rules t0 update and conform their collective mitigation gozils and
requirements. The state’s mitigation requirements, at )east as they relate to
mitigation for activities permitted by a CWA § 404 pexmit, have become obsolete
and duplicative. |
History of State § 401 Mitlgatmn Reqmrements

The state’s mitigation program as maintained by the WVDEP and
implemented through the § 401 rules is pot a required component of the federal §

404 permitting program. The § 401 certification prograt is mt»nded to insure that

West Virginta Coal Association 2
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‘wv West Virginia Coal Association

PO Box 3923, Charleston, WY 25333 R (304) 342-4153 = Fax 342-7651 R wwwwvcoal .com

Tuly 18, 2006

M. Charles Sturey

West Virginia Department of Environmental Pmtectmn
Division of Mining & Reclamauon

601 57% Street SE
Charleston, WV 25304

Re: Comments on Proposed Revisions to 47 CSR 5A
Dear Mr. Sturey:

Pursuant to the notice filed wifh the Secretary of State on June 15, 2006, the
West Virginia Coal Association (WVCA) offers the following commenté and

observations regaxdirig the‘agency’ s proposed revisions to 47 CSR 5A, “Rules for

Individual State Certification of Activities Requiring a Federal Permit”.
WVCAisa non-profit state trade association representing the hiterests of
the West Virginia-coal industry on pélicy and regulatory issﬁes before various
state and federal agencies that regulate coal éxtraction, processihg, transportation
and consumption,- WVCA’é primary goal is to eﬁh_ancé the viability of West
_Virgi,hia’s coal industry by §}i§poiﬁng efficient and environmentaily responsible
coal extraction and pzbc’:essing through réasonable, equitable and achievable state
and federal policy and regulation. WVCA appreciates the oppoxtm;ity to provide
comments regarding the West Virginia Department of Environméntal Protection’s

(WVDEP”) proposed revisions to the state’s Ciean_ Water Act (“CWA”) Section

401 certification rule.

West Virginia Coal Association 1
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Main concern relates to 14.15 ¢ 2, regarding contem

pOraneous reclamation and
valley fills:

This revision will penalize operators that are constructing “hottom-up” valley fills,
the agency’s preferred method of fill construction by unnecessarily restricting
when such fill can be counted as “reclaimed” under the state’s contemnporaneous

reclamation Tules. These rules already vastly exceed the federal requirernents and

| those of any other surrounding state, and this change will only make them Worse.

- Additionally, this proposed revision was deleted during the Legislative session in

2007.

401 Water Quality Certification Rule (47 CSR 5A)

The changes to this rule are totally un-necessary, and add further detail and
complication to a state mitigation rule when the Legislature has specifically
instructed the agency t0 better align its mitigation program with that of the Corps
of Engineers. Several years ago, the Legislature passed a bill directing WV DEP
to provide state mitigation credit for Corps mitigation. ‘While this has occurred,
we feel the revisions 10 this rule will drive the tWo programs further apart.
Additionally, we know of no state statutory revision that necessitates these

changes...the state mitigation program has functioned for years without this level
of detail, and we question why it’s needed now. '

Further, we are concerned that the rule seeks to change definitions that should only
be revised in the statute with Legislative approval. For example, the revisions

jettison the long-used references to stream types and insert reference to ordinary

high water mark. This appears to be an effort to expand the definition of “waters

of the state” to all cover evety erosional feature, regardless of whether or not it
actually functions as a stream. :



Cownncell M'Qﬁ/—h\,\s — 5‘/30/,f7
' O’vw.wv-ek\,«.ef
Sulymeitt=L
l:nﬂ (Bl'{{ fﬁtﬂ%

Here are some preliminary comments provided by the Environmental-Technical
Committee on the rules that will be reviewed by the Advisory Council:

Bill...

Water Qualitv Standards Rule (47CSR2)

Only concern relates to the Trout Stream List:

Inclusion of a stream in the codified list contained in the rule forever locks in
unrealistic WQS on that stream regardless of existing and/or future water quality.

The lower standards are very problematic for the coal industry by targeting iron
and aluminum. '

WYV CA believes the list is immaterial to protection of the existing use if it is
indeed a trout stream. '

WYV DEP, in the NPDES permitting process, will apply appropriate frout siream
effluent limitations if the agency believes a stream to have a trout population
regardless of whether or not it in on the codified list contained in the water
quality standards rule or not. The only difference is that in the permitting
process, the applicant has the opportunity to present data and sampling to refute
the agency’s assertion that a stream is a trout stream, and has a right of appeal if
they continue to disagree with agency’s assignment of trout stream limits. The
ability to dispute the trout stream designation is very important, especially since

~some of the data supporting the current initiative fo expand the codified list is
decades old. '

If a trout stream is included on the codified list approved by the legislature, the
- only option for removing that designation is to once again pursue a legislative fix.

Under those circumstances, it is easier to just challenge the entire expansion of'the
trout stream list.

The massive expansion of the trout stream list as currently proposed is much more
restrictive than the standards found in surrounding states, where the regulatory
agencies have developed different levels and categories of trout streams. West
~ Virginia continues to treat all trout streams the same as though they were native,
naturally-reproducing, cold water streams that deserve the highest levels of
protection. This is simply not true, as many streams in West Virginia are stocked
trout streams where the existing, in-stream yvater quality is lower than the
established effluent guidelines for native trout streams.

Minings & Reclamation Rule (38 CSR 2)




- DEP Response: Agency will take this under advisement.

Larry Harris: Is the nomination process adequate?

DEP Response: The agency believes the process is generally adequate and workable. If, however a

large number of streams are nominated at one time, the individual notification requirements may be
difficult and costly.

At this point in the meeting, Bill Raney submitted written comments regarding several mining rules.
(see attached)

60CSRS - Environmental Excellence Program

Greg Adolfson summarized the rule revisions. He said the changes would provide more

flexibility for the agency to approve or disapprove of incentives in the program, as well as other
flexibilities.

SUMMARY

Changes are being proposed to the Environmental Excellence Program Rule (60CSRS8) to better
align with and follow the momentum of the United States Environmental Protection Agency’s
National Environmental Performance Track Program. Additionally, the primary purpose for the
changes is to give more flexibility to the Department of Environmental Protection Cabinet Secretary
in areas such as: Eligibility Criteria for Participation (section4); Environmental Performance Record
(section 5); Environmental Management System (section- 6); Public Participation (section 8);
Incentives (section 9); Procedures for Application (section 10); and Annual Performance Report

(section 14). Language, such as “may include, but will not be limited to, the following,” has been
added to allow for this flexibility. '

COMMENT
Rick Roberts: Why is section 6.2 completely deleted? -

DEP Response: The section isnot completed deleted, just the 1996 standards. This will allow the
. agency to use the most current standards.

Bill Raney: How many companies are participating in the program?
DEP Response: There are two in the National Program, Toyota and Dow.

Jackie Hallinan: The program is a good idea.

Meeting was adjourned by Deputy Cabinet Secretary Randy Huffman.




criteria for nutrients, revisions to criteria in Appendix E and a use redesignation in the Guyandotte
River Basin.

COMMENT

Larry Harris: Does the use removal in section 7.2.d follow the federal Clean Water Act
requirements? ‘

DEP Response: Yes, the agency followed all the requirements, federal and state, and required
extensive information from the company. The agency also conducted two public meetings.
Bill Raney: Mr. Raney repeated his concern with the listing of trout waters in the rule and the fact

that the list has to be approved by the Legislature. Karen Price agreed with this comment. Jackie
Hallinan and Larry Harris did not agree with this comment.

Karen Price: Questioned the need for Appendix D, because the Category C use applies to all
state waters. :

DEP Response: Agency will consider.

Karen Price: Will the agency consider not making use removals go through the legislative
process.

DEP Response: The agency decided not to include any language pertaining to this issue at this

point in time, but will be subjecting this issue to the public participation process in the coming
months.

60CSRS — Antidegradation Implementation Procedures

SUMMARY

Antidegradation is a requirement of the federal Clean Water Act intended to preserve the existing
quality of the State’s waters and to prevent and/or minimize future degradation. The rule was first
adopted in 2001 and establishes four levels, or tiers, of protection for state waters, Tiers 1,2,2.5and
3. Each tier provides a graduated level of protection used during the NPDES permit issuance
process. The proposed revisions to the rule carry forward the agency’s antidegradation
implementation efforts, and move the Tier 2.5 streams that had been on the “presumptive” list in
Appendix C to a final proposed list in Appendix A. The agency is proposing a total of 156 streams
be included on the list. "The list of 156 waters is comprised of the 37 waters that did not receive
objections in the formal objection period, those waters that contain reproducing trout and are 100%

on public land, those waters listed as high quality on public land based on their high biological
scores, and Loop Creek.

COMMENT
Larry Harns Scientific criteria should be used to add or delete streams from.the Tier 2.5 list.

Rick Roberts: Can the SRF program give priority to facilities impacted by the Tier 2.5 list?




UST.

DEP Response: This language will give the agency a better handle on transporters and middle-men
invo‘lved in the process.

Karen Price: Section7.3 a.l.states "....the methodology for verifying attendance, the date, time and
Jocation of the course, the name of the offering organization, the credentials of the instructors, anda
certification that the technology or methods.....".

1. The portion that states "..the date, time and location of the course,...." should be deleted. For
large companies with many UST installations and locations there can be numerous individuals that
need to be trained. Training will most likely occur on multiple dates, times, and locations that may
not always be known until just prior to the training event. When new employees are hired training
might occur on short notice and for one individual. The burden of having to report the dates, time
and locations would hinder and slow down the training process and restrict a company's ability to
comply. '

2. The portion that states " _the credentials of the instructors..." should be removed. Credentials
will vary from instructor to instructor new instructors might be utilized, and a company might not
know which instructors will be used at the various training sessions until just prior to the training

session. In addition, the course content is the main issue of concern and should be the main focus in
obtaining State approval of a training program.

DEP Response: Regarding dates, times and location of the training the agency will not require the
information prior to the training. As far as the credentials of the instructor the agency needs this

information as part of its curriculum review, in this case before the training.

Karen Price: Section7.3 2.2 - This section states that a nonrefundable application fee of $280 must

 be submitted with the application. Larger comp anies may have one training program, but administer

the training on multiple dates, times and locations. Having to submit an application for approval of
the training program each time the program is administered would be cost prohibitive, burdensome,
and would hinder the training process.

DEP Response: The agency agrees and believes the rule only requires a one-time fee.

Rick Roberts: Regarding the $5.00 per ton fee, how does a source measure the tonnage? Perhaps:
the agency should consider using 2 cubic-yard approach. '

DEP Response: The agency will consider.

47CSR2 — Requirements Governing Water Qﬁality Standards

SUMMARY

The proposed revisions reflect updates identified during the federally-mandated triennial review of
the Water Quality Standards rule. These include proposed additions to the trout water list, new

6




COMMENT.-

Larry Harris: DEP made changes to this rule during the Interims process last year, and the rule now
requires a permit for both short-term and long-term applications. This is a good change. However,
we feel that most of the information required in Section 7.3. Permit Application Requirements for
long-term permits should also be required for short-term permits.

DEP Response: The requirements of section 7.3 were intended to be directed toward facilities that
proposed to land apply filtrate as the beneficial use. It was intended to be applicable to both, if land
application was the proposed method of reuse. Section 7.3 will be revised to more clearly reflect the

applicability of the requirement for both long-term and short-term, if land application is the
proposed beneficial reuse.

Rick Roberts and Larry Harris: Regarding the environmental effects of disposal of sludge are the
values in Table 1 of the rule sufficient?

DEP Response: The Table I values are the same as the sewage sludge levels in DEP s other rules,
and the agency believes they are supported by sound science.

Rick Roberts and Larry Harris: Mr. Harris expressed concern with the distinction between

“beneficial reuse” and “disposal.” Mr. Roberts believes that his concern is satisfied by the language
in section 3.1.b.1.

Rick Roberts: The rule should include general permits as proposed.

Larry Harris: Only individual permits should be allowed under the rule.
DEP Respénse: There wilZ be public notice in ihe general permit process.
33CSR30 — Underground Storag‘evTan-ks

SUMMARY

There are several new provisions to reflect the 2005 Federal Energy Act, including: secondary
containment requirements for new or replaced thanks or piping; secondary containment requirements
for new or replaced fuel dispenser systems; tank eligibility for delivery, deposit or acceptance —
enables agency to prevent deposit or delivery to a tank that is not in compliance; and training
requirements for individuals who operate, maintain or are responsible to address emergencies from
spills or releases from underground storage tank systems.

COMMENT

Karen Price: . Section 6.1. states "....including any person who accepts a delivery order, accepts
payment, delivers or deposits product into an underground storage tank.....". The portion that states
"...accepts payment..." should be removed from this section because those individuals within a
company who accept payment or make payments most often do not know anything about the
underground storage tank (UST), the operation of the UST, or the current regulatory status of the

5




Karen Price: Can the reporting requirement in section 4.1 be made consistent with the emissions
inventory requirements.

" DEP Response: The date in the rule is March 31° and is the same as the emissions inventory date.
Karen Price: Does not believe fees should be required for greenhouse gas reporting.
DEP Response: The agency will consider the issue.

Karen Price: The last sentence in section 5.3 allowing the Secretary to request information is not
authorized by statute. o o v '

DEP Response: It is authorized by the statute.
Karen Price: There should be a reasonable protocol for reporting emissions.

DEP Response: D AQ purposely wrote the rule in a manner. flexible to the Secretary, as greenhouse
gas reduction quantification protocols are still being developed at this time.

Karen Price: Is WV going to sign on to the climate registry or are we going to have our own?

DEP Response: In order to trade, we have to be consistent with other programs, but we do not want
t0 be more specific in the rule.

Bill Raney: The exemption in section 3.2 includes language referring to sources covered by chapter

22-3 as well as sources required to report emissions. We are concerned this may take the exemption
in the statute away. -

DEP Response: While the agency did not want to require mining extraction to report emissions,
thermal dryers associated with coal prep plants often have huge emissions of greenhouse gases.
That is the reason the statute and rule only exempt sources permitted under chapter 22-3.

Division of Watei‘ and Waste Management .

33CSRY — Standards for Beneficial use of Filtrate from Water Treatment Plants

SUMMARY

This legislative rule establishes a mechanism and requirements for the permitting, siting, bonding,

and use of water treatment plant siudge from water treatment plants that has beneficial properties.

This rule applies to the beneficial use of water treatment plant sludge and to any person who seeks

approval from the Secretary to beneficially use such sludge within the state. This rule is intended to

enhance the resource recovery and recycling goals of article fifteen of chapter twenty-two of the-
West Virginia Code and to encourage the beneficial use of water treatment plant filtrate. Section 22-

15-23 of the West Virginia Code and this rule, and not the provisions of W. Va. Code § 22-15-10 or

33 CSR 1, shall govern the beneficial use of water treatment plant sludge. This rule does not apply

to sewage sludge, products derived from sewage sludge, sludges regulated under 33 CSR 8, or

materials regulated as hazardous waste under W. Va. Code §§22-18-1, et seq.
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health. He also restated his question about the antidegradation language struck from the rule.

DEP Response: DEP cannot lower the NAAQS standards below that of federal levels unless the
provisions for the stringency test in §22-1-3a are fully met. 45CSR14, in its entirety, has wholly
replaced the intent of the relic anti-degradation language struck in proposed Rule §.

45CSR39 — Control of Annual Nitrogen Oxides Emissions

45CSR40 - Control of Ozone Season Nitrogen Oxides Emissions
Ozone Season CAIR NOx Rule - Incorporates revisions 40 CFR to Part 96.
Annual CAIR NOx Rule - fncorporates revisions to 40 CFR Part 96.
45CSR41 - Control of Annual Sulfur Dioxide Emissions

Annual CAIR SO, Rule - Incorporates revisions to 40 CFR Part 96.

COMMENT

Karen Price: Asked why the opt-in language was deleted from each of these rules.

DEP Response: has removed the opt-in provisions in the three CAIR rules so that West Virginia can
say that CAIR equals NOx RACT for EGUs under the PM2.5 implementation rule.

'45CSR42 - Greenhouse Gas Emissions Inventory Program

SUMMARY

The Greenhouse Gas Inventory Program Rule is authorized by SB337 passed in the 2007 legislative
session. The rule establishes a program which requires the reporting and inventory of greenhouse gas
emissions by stationary sources which emit more than a de minimis amount; inventories greenhouse
gas emissions from stationary, area, mobile and biogenic sources, and accounts for reductions,
capture and sequestration; provides for: a periodic compilation of a greenhouse gas inventory; a
determination whether WV is a net sink or emitter; development of a registry for voluntary

reductions; and a determination whether greenhouse gas can be developed as an asset for economic
development.

COMMENT

Karen Price and Larry Harris: Both asked about the definitions of “anthropogemc and “blogemc
in the rule and asked for examples of each. :

DEP Response: An example of an anthropogenic source is the coal extraction process and an
example of a biogenic source is the erosion of soil exposing a coal seam. The agency does not plan

to ask sources to report biogenic activities. In order to receive credit a source must report all of its
emissions.



comments. She also explained the agency had made several changes in therules asa result of those
comments. E '

Air Quality
45CSR6 — Control of Air Pollution from Combustion of Refuse

SUMMARY

_Proposed Rule 6 is now a basic open burning/ incinerator rule. Revised scope includes ‘statutory air
pollution,” addition of new language for posted operating instructions and open burning Or
incineration of animal or poultry carcasses during a declared state of emergency. Except for

temporary Air Curtain Incinerators for land clearing debris (DOH jobs) and incineration of animal or

poultry remains, most Air Curtain Incinerators will now be exempted under Rule 6 and placed under
Rule 18. ' :

COMMENT

Larry Harris: Had raised the issue of “low-level radioactive waste” in the last meeting.

DEP Response: DEP has removed the chemotherapeutic waste and low-level radioactive waste

provisions from the proposed rule. The proposed rule does not in any way affect current medical
waste incineration rules now on the books. '

45CSR8 — Ambient Air Quality Standards

SUMMARY

NAAQS rules 45CSR8,45CSRY & 45CSR12 havebeen combined for the 2008 legislative session.
Rule 8 is now the complete NAAQS incorporation by reference rule, and 45CSR9 & 45CSR12 will
berepealed and replaced. Revisions to SO, & PMNAAQS include correction of SOz annual primary
standard from 0.003 to 0.030 ppm, addition of annual and 24-hour PM, s standards, and addition of
measurement methods for PM, 5. Revisions to CO & Ozone NAAQS include revocation of one-hour
ozone standard except for Berkeley & J efferson counties, identification of one-hour ozoneé
maintenance areas, and addition of 8-hour primary and secondary ozone standards. Revisions to NO;
~ and Lead NAAQS include addition of primary and secondary standards for lead, and addition of

measurement methods for lead. Revisions also include general language updates, improved citing
- and consistency.

COMMENT

Karen Pricé: Section 4.2.c — PM, s Maximum 24-Hour Average Concentration. The level for the 24-

hour primary and secondary standard states 35 Ug/m3. This should be 65 ug/m3, pursuant to 40 CFR
50.7. : - o .

DEP Response: On October 17, 2006, the federal NAAOS regulation changed from 65 to 35

Larry Harris: Restated his concern that the standards may not be stringent enough to protect public
2
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Advisory Council Members:

Rick Roberts

Karen Price

Bill Raney

Larry Harris - Teleconference
Jackie Hallinan

DEP:

‘Randy Huffman, Deputy Cabinet Secretary/Director —Division of Mining & Reclamation
Karen G. Watson, Assistant General Counsel

Lisa McClung, Director — Division of Water and Waste Management

John Benedict, Director — Division of Air Quality

Jessica Greathouse, Chief Communication Officer — WVDEP — Public Information Office
Pam Nixon, Advocate
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Greg Adolfson, PIO

VISITORS:
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Randy Huffiman, Deputy Cabinet Secretary - West Virginia Department of Environmental Protection
called the meeting to order at 10:00 a.m. Advisory Council Member Larry Harris joined the meeting
via teleconference. Deputy Cabinet Secretary Huffman then turned the meeting over to Karen
Watson, Assistant General Counsel for the West Virginia Department of Environmental Protection.
Karen informed the Council that the agency had received comments from several Council members
and those comments would be appended to the minutes. (see attached) She explained the agency
had representatives from each of the programs to answer questions for the rules identified in those

1



60CSR3 — Voluntary Remediation and Redevelopment Rule

‘SUMMARY

This legislative rule establishes the eligibility, procedures, standards and legal documents required
for voluntary and brownfield cleanups and updates risk protocol standards, including updates to the
deminimis table. It also includes changes to the land use covenant section to incorporate the
components of the Uniform Covenant Act.

COMMENT

Ms. Dooley: Are there grant dollars for brownfields?

DEP Response:. Yes

The next scheduled Advisory Council Meeting will be on May 30, 2007 at 10:00 a.m. Mr. Huffman

asked the Council members to notify the DEP of which rules they want to discuss so the right agency
person can be at the meeting. He also asked them to submit comments prior to the meeting if

possible.

12




Office of Oil and Gas

35CSR3 ~ Coalbed Methang Wells Rule

SUMMARY

The WVDEP, Office of Oil and Gas is proposing to revise existing rule 35CSR3. Series 3 is a

-legislative rule in place to enforce the provisions in WV Code §22-21-1 et seq., Coalbed Methane
Wells and Units, commonly referred to at the Coalbed Methane Act. The revisions will; Address
the establishment of special field rules to promote the orderly development of coalbed methane
fields; Protect the correlative rights of all owners located within the geographic area for which
special field rules are established; Provide a process by which the Review Board may hold a hearing
on an application for special field rules and issue such rules; Insert language (Section 17) which was
inadvertently deleted from the rule during the 2006 legislative session. This language existed in the
rule prior to the revisions in 2006.

- COMMENT

Is this the same rule that went through last year?

DEP Response: Yes, except for two sections that had changes:
16.2.e — advertisement “15 days”

16.1.6.1 — “FOIA” issue that came out of the LRMRC.

Mr. Raney: Is this the product of the stakeholders group?
DEP Response: Yes.

Ms. Hallinan: What is a field rule?

DEP Response: Special spacing procedure for coalbed methane wells, It deals with pooling and
royalty issues.

Division of Land Restoration

33CSR10 - Recycling Assistance Grant Program

SUMMARY

This rule sets out guidelines and procedures for providing assistance grants to local governments and
other interested parties for the purpose of planning, initiating, expanding, or upgrading recycling

programs, provide related public education programs, and assist in recycling market procurement
efforts.

COMMENT

No questions.
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DEP Response: Rule has to be consistent with statute.
47CSR30 — WV/NPDES Rules for Coal Mining Facilities

SUMMARY

The proposed amendments 10 this rule are being made to allow. general clean-up of sections
referencing outdated names of agencies and references to the EQB governing rule making. Thisrule
addresses the Secretary as being the person as head of all actions. References to the “Director” are
changed to “Secretary” to climinate the need to distinguish between the Director of Mining and
Reclamation and the Director of Water and Waste Management when issuing a coal related
WV/NPDES permit. This rule adds provision for storm-water coverage for certain minimal activities
without the requirement for modification through application to the permit. This rule also provides
for an advanced approval of transfer of a WV/NPDES Permit to coincide with the advanced approval
of the corresponding Article 3 Permit. This rule clarifies provisions related to coal remining

operations and provides a remining water quality standard variance for any parameter of concern.

COMMENT
No questions.
199CSR1 - Surface Mining Blasting Rule

SUMMARY

The proposed amendments change the following sections: 2.27. Adds the definition of “other
structure” (structures built by the permittee); 2.38 Clarifies definition of “surface mine
operation”; 3.2.C. Plan for blasting should include seismic monitoring when within 1000 ftof a
structure, and performance specifications for blasting seismographs; 3.4. Areas of blasting that will
be regulated for shaft and slope development; 3.6.c.3. Requiring field practice guidelines for blasting
seismographs; 3.7a Request for alternate limits must have written consent of the owner; 3.9.
Minimum qualifications and continuing education requirements for surveyor; 4.1b. Allows the
agency to consider blasting experience of applicants that was gained prior to the last three years;
4.5.d. Requires applicants who have been suspended or revoked in other states to show cause as to

why should be issued a certification; 4.9.a.2 process for issuing a temporary suspension to ablaster

and appeal rights; 4.13 Clarifies blasters responsibility of training the blasting crew; 5.2.a3&4
Clarifies ‘ .

the investi gations process on a claim of blasting damage; 6.1 Requiring that any arbitrators that are
removed from the list must be done with cause; and 7.3 Detonators and initiation systems are not
considered for calculation of fees.

COMMENT

No questions.

10



38CSR2 — Surface Mining Reclamation Rule

SUMMARY

§38-2-3.2.g. Notice of Technical Completeness is new language and is to provide the public an
opportunity to review the application once technical review is completed. §38-2-5.4.¢.1 is Temoving
language that is contrary to returning the natural drainway to its original pattern, profile, and
dimensions once drainage control structure is removed. The changes in §38-2-5.6 clarify what
operations may be exempt from conducting a “Surface Water Runoff Analysis”, monitoring
requirements and removes phase-in compliance schedule that expired on June 19, 2006. Changes to
§38-2-6 removes duplication of rules for Blasting and after this change, all the requirements for
blasting will be contained in Surface Mining Blasting Rule, Title 199 Series 1. New §38-2-11.8
titled “Bond Credit for Reclamation of Bond Forfeiture Site under a No Cost Reclamation Contract”
encourages qualified operators to undertake reclamation of bond forfeiture sites for the purpose of
eliminating hazards to human health and safety, abating pollution of surface and ground waters and
the contribution of sediment to adjacent areas, and restoring land to beneficial uses. Changes in §38-
2-14.15.c.2 and 14.15.d.3 are clarifying contemporaneous reclamation rules on excess spoil disposal.
The changes in 14.15.e remove a phase-in compliance schedule that expired in 2004. The changes in

§38-2-23 are being made to make the mlmng rule consistent with the proposed changes in the State’s
NPDES Mmmg Rules.

COMMENT
No questions.

47CSRS5A - Individual State Certification of Activities Requiring a Federal Permit

SUMMARY

The proposed amendments to this rule are being made to adopt into rule requirements that have been
applied through past practices for coal related activities requiring mitigation and issuance of a 401
State Certification of a 404 Permit. Ratios for monetary compensation for temporary impacts are
detailed. Monetary compensation for permanent impacts to wetlands from coal related activities are
made the same as non-coal related. ‘Additional economic and stream measurement information is
being requested to be added to the 401 application.

COMMENT

Mr. Harris: How do we determme the “ordinary high water mark” under section 4.2. f 4 and howisit
determined on a small stream?

DEP Response: The US Army Corps of Engineers is responsible for determining “waters of the
U.S.” under the rule.

- Mr. Harris: What are the differences between coal and non-coal impacts and how are they
determined?




40 CFR Part 403.
COMMENT
No questions.

47CSR34 — Dam Safety

SUMMARY

The proposed revisions establish requirements governing the disbursement and use of moneys in the
Dam Safety Rehabilitation Revolving Fund, authorized by SB 465 in the 2007 legislative session.

'COMMENT

Ms. Hallinan: Any progress being made in reducing the number of deficient dams?
DEP Response: Not very much. The fund initiative is badly needed.
60CSRS5 — Antidegradation Implementation Procedures

SUMMARY

Antidegradation is a requirement of the federal Clean Water Act intended to preserve the existing
quality of the State’s waters and to prevent and/or minimize future degradation. The rule was first
adopted in 2001 and establishes four levels, or tiers, of protection for state waters, Tiers 1,2, 2.5and
3. Each tier provides a graduated level of protection used during the NPDES permit issuance
process. The proposed revisions to the rule cary forward the agency’s antidegradation
implementation efforts, and move the Tier 2 5 streams that had been on the “presumptive” list in
Appendix Cto a final proposed list in Appendix A. The agency is proposing a total of 156 streams
be included on the list. The list of 156 waters is comprised of the 37 waters that did not receive
objections in the formal objection period, those waters that contain reproducing trout and are 100%

on public land, those waters listed as high quality on public land based on their high biological
scores, and Loop Creek. : 4

COMMENT

Mr. Harris: Suggested we file with 309 streams instead of 156 streams because Legislature will
further reduce.

Mr. Raney: Suggested we start with 39.

Mr. Harris: Asked about section 2.11 in the definitions regarding “trading” and if it includes cross-
pollutant trading.

DEP Response: The definitions were unchanged from the ones the EOB first adopted in 2001. The
agency does not think it allows cross-pollutant trading.

Division of Mining and Reclamation




SUMMARY

There are several new provisions to reflect the 2005 Federal Energy Act, including: secondary
containment requirements for new or replaced thanks or piping; secondary containment requirements
for new or replaced fuel dispenser systems; tank eligibility for delivery, deposit or acceptance —
~ enables agency to prevent deposit or delivery to a tank that is not in compliance; and training
requirements for individuals who operate, maintain or are respon31ble to address emergencies from
spills or releases from underground storage tank systems.

COMMENT
No questions.

47CSR2 — Requirements Governing Water Quality Standards

SUMMARY

The proposed revisions reflect updates identified during the federally-mandated triennial review of
the Water Quality Standards rule. These include proposed additions to the trout water list, new

criteria for nutrients, revisions to criteria in Append1x E and a use redesignation in the Guyandotte
River Basin.

COMMENT

- Mr. Raney: Would like to have the trout water list stay within the agencj and be able to discuss
the science on a case-by-base basis before the EQB, not the Legislature.

DEP Response: The DEP believes the scientific basis for the proposed trout streams is clear and
does not need to be litigated before the EQB.

Mr. Harris: Commented on the changes in Appendix E and asked whether the formula change for
copper and cadmium resulted in a more or less stringent standard.

DEP Response: The changes in Appendix E are recommended by EPA, updating MCL’s, etc. The
revised hardness formulas represent EPA’s latest science.

47CSR10 - National Pollutant Discharge Elimination System (NPDES)

SUMMARY

The proposed revisions to the National Pollutant Discharge Elimination System Rule reflect
updates/additions made to the various federal regulations that govern the NPDES program. The
proposed changes also include specific language in section 14 of the rule relating to the Pretreatment
Program to ensure that the rule is consistent with the most recent federal pretreatment regulations in
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SUMMARY

This legislative rule establishes a mechanism and requirements for the permitting, siting, bonding,
and use of water treatment plant sludge from water treatment plants that has beneficial properties.
This rule applies to the beneficial use of water treatment plant sludge and to any person who seeks
approval from the Secretary to beneficially use such sludge within the state. Thisruleis intended to
enhance the resource recovery and recycling goals of article fifteen of chapter twenty-two of the

. West Virginia Code and to encourage the beneficial use of water treatment plant filtrate. Section 22-

15-23 of the West Virginia Code and this rule, and not the provisions of W. Va. Code § 22-15-10 or
33 CSR 1, shall govern the beneficial use of water treatment plant sludge. This rule does not apply
to sewage sludge, products derived from sewage sludge, sludges regulated under 33 CSR 8, or
materials regulated as hazardous waste under W. Va. Code §§22-18-1, et seq.

COMMENT

Lisa Dooley: Public notice of permits — who bears the cost — there has to be amore efficient way of
getting notices out than Class I legal ads. Thisisa suggestion for the future.

DEP Response: Applicant bears cost— DEP is trying other methods of getting the information out—
but not everyone has access to e-mail.

400 people on DEP’s mailing list to receive permils by e-mail and we have between 30-40 who
receive permits by US mail.

33CSR20 - Hazardous Waste Management System

SUMMARY

This amendment will adopt by reference approximately two years of changes to federal regulations
by adopting the federal regulations in effect as of June 1, 2007 consisting of changes that correct
errors in previously enacted Dye and Pigment rule and Manifest rule, allow more hazardous waste,
allow greater flexibility in SW-846 testing and monitoring, allow more mercury containing devices
to be managed as universal waste, streamline permitting process through a standardized permit,
allow additional headworks and de minimus waste exemptions, reference Clean Air Act standards
for hazardous waste combustors, allow a series of paperwork burden reductions for hazardous waste
management facilities, corrects errors in 40 CFR (federal regulations) and excludes ¢athode ray tubes

from the definition of solid waste under certain conditions. Language' corrections, updated

references and a change as the result of an EPA comment regarding annual groundwater monitoring
at corrective action sites are also sncluded in the amended rule. The rule amendment is not projected
to require additional operating expenses above current levels as the amendments are generally de-

regulatory in nature.
COMMENT

No questions.

33CSR30 — Underground Storage Tahks



45CSR40 - Control of Ozone Season Nitrogen Oxides Emissions

SUMMARY

Ozone Season CAIR NOx Rule - Incorporates revisions 40 CFR to Part 96.

~COMMENT
No questions.

45CSR41 - Control of Annual Sulfur Dioxide Emissions

SUMMARY

Annual CAIR SO; Rule - Incorporates revisions to 40 CFR Part 96.

COMMENT
No questions.

45CSR42 — Greenhouse Gas Emissions Inventory Program

SUMMARY

The Greenhouse Gas Inventory Program Rule is authorized by SB337 passed in the 2007 legislative
session. The rule establishes a program which requires the reporting and inventory of greenhouse gas
emissions by stationary sources which emit more than a de minimis amount; inventories greenhouse
gas emissions from stationary, area, mobile and biogenic sources, and accounts for reductions,
capture and sequestration; provides for: a periodic compilation of a greenhouse gas inventory; a
determination- whether WV is a net sink or emitter; development of a registry for voluntary

_ reductions; and a determination whether greenhouse gas can be developed as an asset for economic
development.

COMMENT

Mr. Raney: Is the exclusion still there for coal preparation activities?
DEP Response: Yes, section 3.2. (45CSR42)

Mr. Raney: How do we quantify sequestration?

DEP Response: Don’t think we will get down to stationary source level. Agency will lookat area
sources and biogenic activities. Once we get information, we will compile in an inventory.

Division of Water and Waste Management

33CSR9 - Standards for Beneficial use of Filtrate from Water Treatment Plants



CISWI Rule 18 combines and incorporates by reference all current federal Section 111/129
combustion regulation into one rule. Old Rule 24 will be repealed and replaced. New exemption
section is consistent with revised Rules 6, 25 and 34. Revisions also include revised scope, extensive
federal counterpart language updates, improved citing and consistency.

COMMENT
No questions.

45CSR25 — Control of Air Pollution from Hazardous Waste Treatment, Storage and Disposal
Facilities : IR : co

SUMMARY

~Revisions to the proposed rule include general annual incorporation by reference and revisions

required to maintain consistency with the DWWM’s rule 33CSR20 and federal counterpart
regulation. Addition of direct incorporation by reference of new provisions published in the Federal
Register. Language for pathological waste incinerators is revised for clarity.

COMMENT
- No questions.
45CSR34 — Emission Standards for Hazardous Air Pollutants

SUMMARY

Rule 34 now combines all NESHAP regulations previously adopted under both Rules 15 & 34. Old
Rule 15 will be repealed and replaced. Revisions to Rule 34 incorporate annual NESHAP updates
under Parts 61 & 63. Some Part 63 standards affecting non-major sources of hazardous air pollutants
are being excluded from incorporation by reference: Oil and Natural Gas; Polyvinyl Chloride and
Copolymers; Primary Copper Smelting; Secondary Copper Smelting; and Primary Nonferrous
Metals. '
COMMENT

No questions.

45CSR3§ — Control of Annual Nitrogen Oxides Emissions
SUMMARY

Annual CAIR NOx Rule - Incorporates revisions to 40 CFR Part 96.
"~ COMMENT

No questions.



Council wanted to know if the agency would accept comments in writing after the meeting (e-mail in
comments) ' ‘

DEP Response: Yes
45CSR8 — Ambient Air Quality Standards

SUMMARY

NAAQS rules 45CSR8, 45CSR9 & 45CSR12 have been combined for the 2008 legislative session.
Rule 8 is now the complete NAAQS incorporation by reference rule, and 45CSR9 & 45CSR12 will
be repealed and replaced. Revisions to SO, & PM NAAQS include correction of SO, annual primary
standard from 0.003 to 0.030 ppm, addition of annual and 24-hour PM, 5 standards, and addition of
measurement methods for PM, s. Revisions to CO & Ozone NAAQS include revocation of one-hour
ozone standard except for Berkeley & Jefferson counties, identification of one-hour ozone
maintenance areas, and addition of 8-hour primary and secondary ozone standards. Revisions to NO,
and Lead NAAQS include addition of primary and secondary standards for lead, and addition of
measurement methods for lead. Revisions also include general language updates, improved citing
and consistency.

COMMENT

Mr. Harris: Are we sure we are protecting the public’s health? We should not be lowering standards

-so that our energy being transmitted to other states doesn’t pollute our air. Are we aware of EPA’s
Science Advisory Panel?

. DEP Response: CAIR aims to lower emissions at power plants. Utility controls are helping us meet

targets earlier. EPA’s regional approach has generally been successful and we are seeing
tremendous benefits. The agency is aware of the EPA’s panel, and EPA is considering more
stringent regulations but has not done so yet.

45CSR16 — Standards of Performance for New Stationary Sources
SUMMARY
Revisions to rule incorporate annual incorporation by reference updates and exclusions.

COMMENT

No questions.

45CSR18 — Control of Air Pollution from Combustion of Solid Waste

SUMMARY
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[Patricia White - Re: May 30, 2007 Meeting , -

Page 11

From: "Charles Harris" <clharris@hsc.wvu edu>

- To: <jhallinan@hallinaniaw com>, <rick@lcpsd.com>, <braney@wvcoal.com>,
<PWHITE@wvdep.org>, <karen@wvma com>, <wvmi@wvmi org>
Date: 5/24/2007 7:54:40 PM

Subject: - Re: May 30, 2007 Meeting

Trish: | received some last minute comments on 33CSRS that | would fike to submit:

§33-9-2. Definitions — Section 2 5 defines "Beneficial Use" as "the use of a non-hazardous material for a
specific beneficial purpose where it is done in a manner that protects groundwater and surface water
quality, soil quality, air quality, human health, and the environment" We are concerned that it has not
been adequately demonstrated that this filtrate is non-hazardous, and point to the current "inter-sex” fish
issue in the Potomac River drainage which illustrates that there are unanswered questions concerning
unmonitored pollutants in sludge from both water and waste treatment facilities

§33-9-2. Definitions -~ Section 2.5 defines beneficial uses as including "use as a fertilizer substitute, soil
amendment, cover material, fill material, mulch or horticultural product, or other purpose approved by the
Secretary " However, Section 33-9-3, in sub-Section 3.1 b.1 requires that “The use proposed is a reuse,
and not a disposal " We suggest that the use of this filtrate as fill material is actually simply a disposal and

not a "reuse.” We believe this material should not be used as fill material. This would also require a
change {o Section 33-9-5, sub-Section 5 2.

§33-9-5. Standards for Beneficial Use of Filtrate - sub-Section 5.3 states, "The Secrefary may approve the
~ use of filtrate as fill material within fifty (50) feet of surface water upon submission of information sufficient
to show that the fill material will have no significant impact on the quality of runoff reaching the surface

water" Even the U.S. Forest Service has adopted stronger stream buffers for sediment runoff DEP
should develop stronger stream buffers for this rule, and there should be no discretion.

'§33-9-7. - DEP made changes to this rule during the Interims process last year, and the rule now requires
a permit for both short-term and long-term applications. This is a good change. However, we feel that

most of the information required in Section 7.3. Permit Application Requirements for long-term permits
shouid also be required for short-term permits

§33-9-8. Draft Permits and Public Comment. Section 82 a. provides for a 30-day public comment period
for long-term permits, but only a 15-day public comment period for short-term permits. We oppose the

shortened public notice provisions for short-term permits. The 30-day comment period should apply in
both instances.

§ 33-9-11. General permits. We oppose the development of a General Permit to cover the provisions of

this rule. Specific individual permits are necessary to inform potentially affected parties of the application
of this material. : S

~ Appendix A - Frequency of Monitoring. The Legislative Rule-Making Review Committee last session
accepted an amendment proposed by industry that reduced monitoring tests to once a year. While we

would prefer even more fraquent monitoring than proposed in this rule, we hope DEP will strongly oppose
any attempts to reduce the monitoring provisions provided in this rule.

Charles L. Harris
Professor of Biochemistry
West Virginia University
School of Medicine
304-293-7749

>>> "Patricia White" <PWHITE@wvdep.org> 05/21/07 4:21 PM >>>
Please be advised of the following meeting:




Comments on DEP Rules for 2007

Communicated by Larry Harris, Public Advisory Council Member

T would like to commend the staff of the DEP for the hard work and
expertise used in preparing and reviewing the rules with Council. As
promised, I include below some of the technical and other issues raised
during the May 21 meeting of the Council, omitting some questions that were

answered at the meeting. Members of the environmental community who
reviewed the rules raised some of the questions.

Some of the issues mentioned below are related to the act of valley fills and
determining compensation for this process. I have pointed out my view To
Council previously that the permitting of valley fills is essentially allowing

the destruction of upper tributaries of watersheds, As such the process
should be outlawed, in my view. '

47CSR2 Water Quality

We learned that the B2 list is essentially the same as submitted previously

and includes the definition of trout waters cited on page 2 of the rule.

Page 11: Why is the temperature regulation on Stony River being
removed?

47cSR2 (7.2.d.9)— The removal of variances, etc. on the Blackwater

seems to be a strength, but why do these rivers remain "reserved” on the
list? Why not just remove them? '

47CSR2 (7.2.d.34.1): Adds language for site-specific applicability of
water use categories and water quality criteria: "Pats Branch from its
confluence with the Guyandotte River fo a point 1000 feet upstream shall

. mot have Water Use Category A and Category D1 de_siqna‘rion."

* Ts this a use removal? Yes was the answer.

* Tf so, did this go through the appropriate public process and use
ettainability analysis to justify ause removal . Did the use and attainability



 analysis follow the federal Clean Water Act provision. (ie. how was this
decision justified)? Not sure this was fully answered.

47CSR2 {Appendix E):

Are the changes in concentrations for cadmium, copper, and
others in Appendix E consistent with EPA changes/
recommendations? Some of the changes in hardness
‘calculations are in response to comments from our groups
last year asking DEP to be consistent—so this is good.

47CSR5A

47 CSR BA (State Certification)

+#%47CSRSA (4.2.£.4): Seems fo be weakening the system for determining
stream miles (delineation). DEP inserts the language: "The stream shall be
measured from the farthest downstream disturbance, excluding stream crossings

associated with haul roads for surface mining operations, upstream to the beginning of the
ordinary high water mark.”

This will result in fewer stream miles being “delineated” as actual
- stream miles, it seems. Why would you move upstream (where there are
fewer inputs) to find a high water mark? Thus, it also seems fewer

miles of headwaters will be mitigated for impacts.

47CSR5A (6.2.b): Typo—"loses" should be "losses”

a7csmsA (6.2.d.1): IS there a discrepancy between how monetary
compensation for coal versus non-coal impacts is assessed? It may be worth
determining that coal is not getting a break, in comparison fo non-coal.

Tor example—why is it lineal miles fox coal and acreage for nonfcoal?
If they are going to assess from the high water mark—as discussed
above—will this not result in fewer stream miles and thus fewer miles

to mitigate/compensate? Also, there is no assessment for non-coal
related temporary impacts—why?

60 CSR5 Antidegradation

T made the suggestion that the list of Tier 2.5 streams (156 in the current
rule) should be returned to the same number as began the legislative
session, which is 309 streams. A scientific process that included expertise




from the WVDNR, which manugeé trout waters, arrived at the list of 309
streams. The list now submitted with the bill was reduced by the political

process. Politics should no¥ determine which streams merit protection from
pollution; science should.

Other issues:

211 Expldm‘rion of the addition of this trading section is needed. Is this

 similar to EPA rules and consistent with the Clean Water Act?

3.9 Which advisory committee is this phrase referring fo:

55b is removed. Why?

~ Ts the procedure for nomination and addition of streams to the tier 2.5 list

adequate?
Comments from Adam Webster (WVRC)

6OCSRS (2.11) : It's good that DEP provides “upstream controls” and

" mentions “for the same parameter” in the first sentence of the “trading”

definition. Overall, the definition is good, but it is important fo remember

that the intent of the definition is not fo allow cross-pollutant trading. With

this in mind, the second sentence—"More than one paramefier of concern

may be traded on a given stream”—needs to be worded more restrictively
(i e. despite what the first sentence says, the second sentence could be
interpreted as if cross-pollutant trading is allowed).

k%% GOCSR5 (5 .2 : Removes (strikes) the language: "Water segments
“that support the minimum fishable/swimmable uses and have assimilative

capacity remaining for some parameters shall generally be afforded Tier 2
protection”. -

Does this suggest the default is Tier 1 (if data does not

suggest otherwise)? If so,why?

' 0CSRS (5.6.c): The deletion is a response o lawsuit. However, the new
5 6.c suggests they cannot assess assimilative capacity when dealing with pH,




DO, temperature, and fecal coliform. We feel that they can assess these
parameters and should not treat them separately. '

4A5CSR42 Greenhouse Gases

The fact that the DEP is beginning to deal with the process of greenhouse |

gases that lead to global warming is commendable. Some questions on the
rule were raised by Dr. Kotcom

The greenhouse gases emissions inventory rule (45-42-1) needs to be
>strengthened considerably. The sections on emissions inventory

>(section 5, pages 3-4) is so vague as to be meaningless, especially

sas it deals with sequestration for area sources and sinks. I do nof

ssee how any meaningful data can be generated with this language.

How would the carbon sequestration be estimated? Has there been studies
estimating the biogenic incorporation of CO2 per acre of woodland, for
example? The rule appears fo be a vague in how if would be implemented.

Air Quality and Emission Rules (see below)

45CSR8 Ambient Air Quality Standards

Don Garvin pointed out that the the antidegradation language was removed
from this rule, and it was explained that the agency feels these provisions
are now covered in 45-CSR-14( "Prevention of Significant Deterioration.”)
However, the language that was stricken does not appear in 45-CSR-14, and
the stricken language is the ONLY statement in the rules of West Virginia's

antidegradation policy for air quality. The environmental community still
believes the stricken language should be restored.

Here is what should be reinstated:

§45-8-2. Anti-Degradation Policy.

2 1. Pursuant to the best interests of the State of West Virginia, it is the

~ objective of the Secretary to obtain and maintain the cleanest air possible,
consistent with the best available technology.




2 2 Where the present ambient air is of beﬁér quality than the
established standards, the Secretary will develop long-range plans to
protect the difference between the present quality and the established

standards. The plans will be based upon +he best available forecasts of
probable land and air uses inthese areas o

f high air quality.

2.3. The air quality of these areas will not be lowered unless it has been
clearly demonstrated Yo the Secretary that such a change is justificbleasa
result of necessary economic or. social development and will not result in
~ statutory air pollution. This will require that any industrial, public, or private

project or development which could constifute a new source of air pollutants,
within an area of such high air quality, provide the best practicable control

available under existing technology as part of the initial project or
development. ‘ ”

45CSR41 Control of Annual SO2 emissions

45CSR6 Control of Air Pollution from Refuse Combustion

45CSR39 Nitrogen Oxides

T raised the general concern whether the standards for air quality were
consistent with the EPA guidelines or not. Further, were any recognized
health authorities consulted when these levels were determined? 1 also
raised the issue that West Virginia is increasing supplying electricity to the
population east of our mountains, New transmission lines are proposed that
are o be connected with coal burning power plants. Billy J ack 6regg,
Consumer Advocate for the WV PSC has pointed out that the states

receiving our generated power will not permit generation plants in their
region. They are concerned about air pollution and its various effects. - Buf
they need power, 50 they furn to West Virginia, This helps the coal industry
and generation plants, but puts the health of West Virginians in jeopardy. I
feel that our air quality and emission limits should be even more stringent
than the EPA calls for in order to profect our cifizens. This should be
particularly true for power plants that export electricity.



Dr. Kotcon has raised the following issues:

- 45-CSR-8 Ambient Air Quality Standards

The standards for PM2.5 and Ozone are not adequately protective. T
recommend that the standards be lowered from 15 wg/m?® to 13 wg/m® in
section 4.2.b., and from 0.08 ppm to 0.07 ppm in section 4.4 b.

The air standards (45-8-1) retains the standards for PM2.5 and ozone
sthat the EPA Clean Air Scientific Advisory Council has already

>determined to be inadequate. Keeping these old standards will kill
>dozens or hundreds of West Virginians each year.,

>The rule on refuse combustion (45-6-1) attempts to revise the
>definition of low-level radioactive waste and revives the
>Below-Regulatory_Concern (BRC) issue from some years ago. It also
>creates a large number of exemptions for "temporary" pollution
>sources. I am not yet sure if this re-opens old battles over

>medical waste incineration, but this was a really hot issue a few
>years back.
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Questions/Comments on DEP’s 2007 Proposed Rules C@ wner

. 45CSR 8 Ambient Air Quality Standards / 590 ] 97

Section 4.2.c — PMas Maxmmm 24-Hour Average Concentration. The 1evel fo1 the

24 hour primary and secondary standard states 35 qu This should be 63 ug/m ,
pursuant to 40 CPR 50.7.

o 45 CSR 39,45 CSR 40,45 CSR 41

The opt-in unit language is deleted from each of these cules. What is the purpose for

the deletion of these provisions?
¢ 33CSR30, Underground Storage Tank Rules

Section 6.1. states " _.including any person who accepts a delivery ordet, accepts
payment, delivers or deposits product into an underground storage tank......"- ~The
portion that states n__accepts payment... " should be removed from this section
because those individuals within a company who accept payment OF make payments
most often do not know anything about the underground storage tank (US I’) the
operation of the UST, or the cuxrent regulatory status of the UST.

Section 73 a.1. states " ....the methodology for verifying attendance, the date, time
and location of the course, the name of the offering organization, the er edentials of

the instructors, and a certification that the technology ot methods. ...

1. The pomon that states " .the date, time and location of the course, . " should
be deleted For large companies with many UST installations and locations there
can be numerous individuals that need to be trained. Ixammv will most likely
occur on multiple dates, times, and locations that may not always be known until

just priot to the training event. When new employees are hired training might

{RO222618.13



occur on short notice and for one individual. The burden of having to repor the
dates, time and locations would hinder and slow down the training process and

restrict a company's ability to comply.

2. The portion that states ".. the credentials of the instructors..." should be
removed. Credentials will vary from instructor to instructor new instructors might
‘be utilized, and a company might not know which instructors will be used at the
various training sessions until just prior to the training session. In addition, the
course content is the main issue 6f concern and should be the main focus in

obtaining State approval of a training program.

Section 7.3.2.2 - This section states that a nonrefundable application fee of $280 must
be submitted with the application. Larget companies may have one training program,
but administer the training on multiple dates, times and locations. Having to submit an
application for approval of the training program each time the program is administered
would be cost prohibitive, burdensome, and would hinder the training process. The
State should clarify or make provision for a company to submit one application for the
training program that will be administered to all company UST facilities. This will

make the $280 application fee reasonable and the application process less burdensome.

{RO222618 1}




MEMORANDUM

To: Karen Price
FROM: David L Yaussy
DAIE: May 29, 2007

SUBJECT: DEP Advisory Council Rules’

A.  Raules for Individual State Certification of Activities Requiring a Federal Permit.

Title 47, Series SA.

No comment. _
B. National Pollutant Discharge Elimination System (NPDES) Program.
Title 47, Series 10. :
We would urge the DEP to update the rule. It still contains references to the Chief, rather
tions 513.d.1,62and 9 12) '

than the Director (See, for example, Sec
Code of Federal Regulations that

Has the DEP updated this ule to reflect changes in the
were made since it was last comprehensively updated?
C.  Antidegradation Iniplementation Procedures.
Title 60, Series 5.

We agree that the State should do away with Section 6 2. There is no need for an initial
(I counted 157, but 1 may have

presumptive listing procedure at this point. As for the 156

miscounted) streams in Appendix A, we will disagree with all those listed except the 39 to which

no objections were ever lodged.

D. Requirements Governing Wateerua'lity Standards.
Title 57, Series 2.

There are a couple of minor errors — Section 22 has a “then” that should be “than” and

Section 6.1 is missing text

tate continues to interpret its water quality standards to
d C are the only

‘We remain disappointed that the S
Section 6.1 clearly provides that B an

apply all uses in all streams at all times
default, or universal, uses

(RO223818 1}
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Section 7.1. Economic Development Potential This section should be revised to
require the DEP to also determine whether reduction and sequestration will resuit
in a deterzent to net economic development — not just whether it will be an asset.

e Additional questions/issues:
| .
|
|

o A reasonable protocol for reporting greenhouse gas emissions fiom

stationary sources should be developed. Affected sources should not be
required to report emissions from individual units within a stationary
source if such emissions are insignificant. Affected stationary sources

should have the option to report all of its greenhouse gas emissions in the
aggregate. '

Over 30 states have signed on to “The Climate Registry”. Does West
Virginia intend on signing on? The rule indicates that West Virginia will
have its own registry independent of “The Climate Registry” Does DEP
intend to rely upon any greenhouse gas registry programs, such as the
Chicago Climate Exchange Registry, in developing the registry program?



Summary of Industry’s Sugg ested Changes and Coniments on
45 CSR 42, Greenhouse Gas Emissions Inventory Program

Section23. The definition of “anthr opogenic” should be revised to state that it
is the “result of natural processes that have been influenced significantly by
human activities”. Adding the term “significantly” makes the definition consistent
with the definition of “biogenic” which means a “naturally occurring biological
source or process that is not significantly affected by human actions or activity.”

Section 3.1. Applicability. This section should be revised to clarify that only
individual greenhouse gases emitted above the de minimis amounts are required to
be reported. Otherwise, affected sources that trigger any of the de minimis
amounts could be required to report emissions of all of the greenhouse gases even
if they are below the de minimis amounts. We do not believe that this is DEP’s
intent Also, this section should be sevised to clarify that the de minimis amounts
do not include biogenic emissions.

Section 4.1. Reporting Requirements. This section should be revised to requite
teporting of greenhouse gases at the same time the air emissions inventory
reporting is required. Sources should not be required to report their emissions at
two different times  This section should also be clarified so that only greenhouse

.

gases emitted above the de minimis amounts are required to be reported.

Section 4.2 should be revised so that “mobile” emissions of greenhouse gases are
not required to be reported. This section should also be revised to clarify that
only direct emissions and not indirect greenhouse gas emissions (e.g., emissions
occurring offsite from electricity consumption) are requited to be 1eported. The
references in section 4.3 to programs like Climate Leaders could lead sources to
include indirect and direct emissions in their reporting. This would lead to double
counting of electric generation greenhouse £as emissions and to higher source
emissions compared to the de minimis amounts.

. Section 4.6 should be added so that sources will not be subject to fees for

reporting greenthouse gas emissions, as the purpose of such reporting is to create
an inventory, not to generate fees.

Section 5.3. This section should be revised to delete the requirement that certain
entities, including trade associations, must provide relevant information on
greenhouse gas emissions, reductions, capture and sequestiation to the Secretary
upon request.  This requirement is not found in the statute and could be

interpreted to require such entities to 1eport reductions, which is also not required
under the statute.



45SCSR42

§45-42-8.Inconsistency Between Rules.

8.1. In the event of any inconsistency
between this 1ule and any other rule of the West
Virginia Department of Environmental
Protection, the inconsistency shall be resolved
by the determination of the Secretary and the
determination shall be based upon the
application of the more stringent provision,
term, condition, method or rule

{R0220552.135



45CSR42

* 5.1 b. Determine the extent to which
greenhouse gas emissions are offset by the rate
of sequestration, and whether West Virginia is a
net sink or emitter of greenhouse gases.

52 The greenhouse gas emissions
inventory shall include the emissions from
stationary sources reported under section 4, and
other relevant information regarding significant
emissions, reductions, and sequestration of
greenhouse gases from stationary, area, mobile
and biogenic sources requested by the Secretary
under subsections 5.3 and 5.4.

53. Toinventory greenhouse gas
emissions reductions, the Secretary shall consult
with the citizenry and other entities such as
industry trade groups that have information
relating to greenhouse gas emissions reductions,
and sequestration:

E -’ l ; ] .

5.4. The Department of Agriculture, the
Division of Forestry, Marshall University, West
Virginia University, West Virginia Geological
and Economic Survey, and the Department of
Transportation shall enter into interagency
agreements with the Secretary and at the
Secretary’s request provide:

_ 54.a. Relevant informatios: relating to
- gieenhouse gas emissions from area, mobile and
‘biogenic sources; e

5 4 b. Relevant information relating to
greenhouse gas emissions reductions and
sequestration; and

5.4c. Any assistance the Secretary may -
request during the development of the
greenhouse gas emissions inventory.

55. The Secretary shall determine the form
and format of the information submitted by the
entities under subsections 5.3 and 5 4 to ensure

that the information is consistent as possible
with developing regional, national, or
international greenhouse gas emissions
programs.

§45-42-6.Greenhouse Gas Emissions Registry
Program.

6.1. The Secretary shall developa registry
for the recordation of voluntary reductions of
greenhouse gas emissions.

6.2. - The greenhouse gas emissions registry
program shall be as consistent as possible with
developing regional, national, or international

- programs designed to monitor, quantify and

register reductions in greenhouse gas emissions
with respect to: ’

6 2.a. Development of ¢t jteria, based ona
set of standardized emissions accounting,
reporting and verification protocols, to
determine baseline emissions and quantification
of voluntary reductions in emissions of
greenhouse gases;

6.2 b. Public recognition of such
voluntary emissions reductions;

62.c Consideration of voluntary
greenhouse gas emission reductions when
determining baselines and reduction
requirements under future federal greenhouse
gas emission reduction programs; and

62.d The ability of sources to participate
in future greenhouse gas emission trading
programs.

§45-42-7.Economic Devélopm ent Potential.

71 Using information obtained, gathered
or developed under this rule, the Secretary will
determine whether the reduction and
sequestration of greenhouse gas emissions can
be developed as an asset for net | economic
development or will result in a deterent to net
economic development in West Virginia:

RO220552.14



45CSR42

nitrous oxide - 326 hydrofluorocarbons 0.855
perfluorocatbons 1.09
sulfur hexafluoride 042

3.2. Stationary sources which are regulated
by the Secretary under W Va. Code §22-3-1 et
seq. and do not report emissions of regulated air
pollutants pursuant to the emissions inventory
requirements under W .Va. Code §22-5-4(a)(14)
are not required to, but may voluntarily report
their greenhouse gas emissions under section 4.

§45-42-4. Reporting Requirements.

4.1 ByMarch 31,2809 -and March31-of
each-year-thereafler;affected-Affected sources
shall report to the Secretary the quantity of all
greenhouse gases emitted above de minimis
amounts in the previous calendar year at the
same time such sources are to report emissions
of regulated air pollutants pursuant to the
emissions inventory requirements of the
Secretary under rule or W.Va. Code §22-5-

4(a)(14).

4.2, Affected sources shall only be
required to repoit annual quantities of .
anthropogenic non-mobile source greenhouse
gas emissions directly at the source, and shall
not be required fo report biogenic or mobile
emissions of greenhouse gases, o1 indirect
emissions of greenhouse gases, such as
emissions occurring offsite from energy
consumption.

4.3. The Secretary shall determine the form
and format of the information reported by
affected sources under subsection 4.1 to ensure
that the information is consistent as possible
with developing regional, national, or
international greenhouse gas emissions
programs

4.4. Notwithstanding the provisions of
subsection 4 3, to satisfy the greenhouse gas

emission reporting requirements under this

section, affected sources may submit greenhouse
gas emissions inventory information from
documented greenhouse gas inventories such as
those provided to the Environmental Protection
Agency’s Climate Leaders Program, Chicago
Climate Exchange Registry, the International
Organization for Standardization and the SF4
Emissions Reduction Partnership for Electric
Power Systems. Greenhouse gas emissions
inventory information fiom other widety
recognized and verified greenhouse gas
emissions inventory progtams may be submitted
by affected sources under this subsection, but
shall be subject to approval by the Secretaryon a -
case-by-case basis ‘

4.5. Reports of greenhouse gas emissions
submitted to the Secretary under this section
shall be signed by a responsible official and
shall include the following certification
statement: I, the undersigned, hereby certify
that the data transmitted to the West Virginia
Department of Envirorumental Protection is true,
accurate, and complete, based upon information
and belief formed aftet reasonable inquiry.”

4.6. _Greenhouse gases reported under this
section are not subject to fees under 45 CSR 30,
unless the sreenhouse gases are otherwise
regulated by the Secretary.

'§45-42-5.Greenhouse Gas Emissions
Inventory.

5.1. The Secretary shall periodically
compile an inventory of greenhouse gas
emissions to:

5.1.a. Characterize the relative
contributions of greenhouse gas emissions from
stationary, area, mobile and biogenic sources in
West Virginia; and

{R0220552 133




45CSR42

" 56. “Capture” means the collection

of greenhouse gas emissions from a stationary.
source

27.  “De minimis” means emissions
from a stationary source that are equal to ot less
than ten thousand tons per year for carbon

dioxide, four hundred seventy-six tons pet year

for methane, thirty-two and six tenths tons per
year for nitrous oxide, eight hundred fifty-five
thousandths tons per year for
hydroﬂuorocarbons, one and nine hundredths
tons per year for perfluorocarbons and forty-two
hundredths tons per year for sulfur hexafluoride.

28. “Emission” means the release,
escape ot discharge of regulated air pollutants or
greephouse gases into the air.

29. “Greenhouse gas” means the
gaseous compounds: carbon dioxide, methane,
nitrous oxide, hydroﬂuorocatbons,
perfluorocarbons, and sulfi hexafluoride (S¥e)

210. “Mobile source” meansa
variety of onroad and nonroad vehicles, engines,
locomotives, marine vessels, airplanes and other
equipment that generate air pollutants and
greenhouse gas emissions, and that move o1 can
be moved fiom place to place.

211. “Regulated air pollutant”
means, for purposes of this rule, any air
poliutant regulated under rules promulgated by
the Secretary pursuant to WVa. Code §22-5-4

7212, “Reservoii” meansa geological
site where a greenhouse gas is securely stored.

213. “Secretary” means the Secretary
of the Department of Environmenta)l Protection
or such other person to whom the Secretary has
delegated authority ot duties pursuant to W.Va
Code §§22-1-6 or 22-1-8

2.14. “Sequestration” means the
physical process by which emissions ofa
greenhouse gas are directly captured fort storage

in a reservoir, o the biologic process by whicha
greenhouse gas is indirectly removed from the
atmosphere for storage in a sink

215  “Sink” means any process,
activity ot mechanism which removes a
greenhouse gas from the atmosphere Forests are
considered sinks because they remove carbon
dioxide through photosynthesis.

216 “Source” means, for purposes of this
1ule, any process Ot activity which releases a
greenhouse gas into the air.

517 “Stationary source”  means any
building, structure, facility, installation,
stationary process Or process equipment which
emits or may emit any regulated air poliutant or
greenhouse gas.

21% “Ton” ir,ieans a short ton, or 2000
pounds.

719, Other words and phrases used in this
rule, unless otherwise indicated, shall have the
meaning ascribed to them in W.Va. Code §22-5-
1etseq

§45-42-3quplicability,
3.]1. Any stationary source that emits one

or more greenhouse gases on an annual basis
greater than the de minimis amounts listed in the

table below, excluding biogenic emissions, and

reports emissions of regulated air pollutants
pursuant {0 the emissions inventory
requirements of the Secretary under rule o1
W.Va. Code §22-5-4(a)(14), shall be an affected
source rtequired to report emissions of all
greenhouse gases emitted above de minimis
amounts to the Secretary under section 4:

Greenhouse Gas Compound tons/yeat
carbon dioxide 10,000
methane 476

{R0220552.1}2



INDUSTRY’S REVISIONS

45CSR42

TITLE 45
LEGISLATIVE RULE :
DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF AIR QUALITY

SERIES 42
GREENHOUSE GAS EMISSIONS INVENTORY PROGRAM

§45-42-1.General.

1.1 Scope -- This rule establishes a
greenhouse gas emissions inventory program in
West Vitginia which:

1.1.a. Requires the reporting and
- inventory of greenhouse gas emissions by
stationary ‘sources which emit more than a de

minimis amount of greenhouse gases on an
annuai basis;

11b Inventories greenhouse gas
emissions from stationary, area, mobile and
biogenic sources, and accounts for reductions
and sequestration of greenhouse gas emissions;

l.1.c. Provides for a periodic
compilation of a greenhouse gas emissions
inventory and a determination whether West

Virginia is a net sink or emitter of greenhouse
gases; '

1.1d. Provides for
developmient of a registry to record voluntary
reductions of greenhouse gas emissions; and

1.1e Providesfora
determination whether the reduction and
sequestration of greenhouse gas emissions can
be developed as an asset for economic
development.

5-19.

13.  Filing Date --

12 Authority ~ W Va Code §22-

14.  Effective Date -- June 1,2008.
§45-42-2. Definitions.

21.  “Ai pollutants” means solids,
liquids, or gases which, if discharged into the
air, may result in statutory air pollution

_ 22.  “Airpollution” ot “statutory air
poliution” means and is limited to the discharge
into the air by the act of man substances (liquid,
solid, gaseous, organic or inotganic) ina
locality, manner and amount as to be injurious to
human health or welfare, animal o1 plant life, or
property, o1 which would interfere with the
enjoyment of life or property.

23.  “Anthropogenic” means a direct

result of human activities or the result of natural
processes that have been influenced significantly |

by human activities.

24. “Area source” means, for
purposes of this rule, a collection of similar
sources of air pollutants within a geographic
area, Area sources collectively represent
individual sources that are small and numerous,
and that typically have not been inventoried as a
stationary or mobile source.

25.  “Biogenic” means a naturally
occurring biological source or process that is not
significantly affected by human actions ot
activity.

{R06220532 131



Memorandum
May 29, 2007
Page 2

Appendix D should be eliminated. Category C, Water Contact Recreation, is a default

use, and listing all streams with that use assigned to them suggests that there are streams that do
not have that designation.

Appendix A. The DEP is listing a huge number of trout streams with no justification for
their listing. If streams meet the requirements of trout waters, they qualify as such; if they do
not, there is no reason to list them. Unless the DEP can document that each stream has yeal
round, multi-age populations, they should not be listed.

DLY:shb

{R0223818 1}




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: 33CSR10 Recycling Assistance Grant Program

Type of Rule: Legislative [ |Interpretive [___] Procedural
Agency: Department of Environmental Protection

Address: 601 57th Street, S.E.

Charleston, W\._25304

Phone Number: (304) 926-0455 Email: kellison@wvdep.org

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure
~will have on costs and revenues of state government.

This proposed rule amendment makes programmatic guidance and procedural changes and will have
no impact on costs and revenues of state government.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR
Effect of Proposal Current Next Fiscal Year
Increase/Decrease Increase/Decrease (Upon Full Implementation)
(USC “'té) (use “_‘G)
1. Estimated Total Cost 0.00 0.00 0.00
Personal Services 0.00 0.00, 0.00
Current Expenses 0.00 0.00 0.00
Repairs & Alterations 0.00 0.00 0.00
Assets 0.00 0.00; 0.00
Other 0.00 0.00 0.00
2. Estimated Total 0.00 0.00l 0.00
Revenues

Rule Title:




rant Program

Rule Title: 33CSR10 Recycling Assistance G

ates (including long-range effect):

ur estimated total revenues.

3. Explanation of above estim
decrease in fees in yo

Please ioclude any increase or

ram Rule will cause no increase

The proposed amendments to the Recycling Assistance Grant Prog

or decrease in fees.

MEMORANDUM

technical defects, reasons the proposed rule would

Please identify any areas of vagueness,
s not captured elsewhere on this form.

not have a fiscal impact, and/or any special issue

government.

The proposed amendments will not have any immediate or overall fiscal impact on state

Date:

Signature of Agency Head or Authorized Representative




L EDD
2001 JUN -5 PM 3: 07

TITLE 58 33

LEGISLATIVE RULE

3GiNA

DEPARTMENT OF ENVIRONMENTAL PROTECTION
SERIES § 10
RECYCLING ASSISTANCE GRANT PROGRAM
§58-5 33-10-1. General.
1.1.  Scope and Purpose. - This rule sets out guidelines and procedures for

providing assistance grants to counties;-municipalities;-and-others local governments and

other interested parties for the purpose of planning, and—implementing initiating,

expanding, or upgrading recycling programs, provide related public education programs,

and assist in recycling market procurement efforts.
1.2.  Authority. -- West Virginia Code §20-H-5athyd)- §22-15A-19(h)(1).
1.3.  Filing date. -- April-14;2000
1.4.  Effective Date. -- May1;2000

§58-5 33-10-2. Definitions.

[13 T b 2%
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71. “Applicant” means the local government or other interested party applying

for a grant pursuant to this rule.

22.  “Bulky goods” means bulky appliances such as stoves, hot water heaters,

sinks. washers, dryers, refrigerators, and dishwashers.

2.3.  “Cure period” means the period between the submission deadline and 5:00

p.m. on the last business day in July.

24. “Department” means the West Virginia Department of Environmental

Protection.

25. “Financially benefited” means to have received a benefit from a grant,

whether by cash, purchases, use of assets, or payment of obligations, that if not received




would have caused the beneficiary to avoid the purchase/service of that benefit or o incur

and pay the costs or obligation from other financial resources.

2.6. “Grant period” means the period from January 1 to the last day in

February of the following vear. The total grant period consists of these fourteen months.

27.  “Grant Recipient” or “Grantee” means an entity to whom a grant has been

awarded.

28 “Incomplete proposal” means a proposal that does not meet Department

submission requirements.

79 “Instrumentality” means an agency authorized by state law.

2.10. “Local government” means any unit of local government within the state,

including a county, county board of education. municipality, and any other authority,

board. commission, district, office, public authority, public corporation, or other

instrumentality of a county, county board of education, or municipality or any

combination of two or more local governments.

2.11. “Municipality” means an incorporated community.

712. “Other interested party” means private business and enterprise and

nonprofit organizations, public and private schools, colleges and universities, and state

agencies and municipalities.

2.13. “Proposal” means an application, on the proper forms, requesting a grant

through the West Virginia Recycling Assistance Grant Program.

2.14. “Recyclable materials” means, for the purpose of this rule, any_source

separated material collected from the solid waste stream for the intended purpose of

reprocessing or having that material reprocessed into a useable, marketable end product.




This includes, but is not limited to, steel and bimetal cans, aluminum, glass, paper,

plastic, tires, bulky goods and yard waste. Provided, That sewage sludge processing

facilities are not considered_recycling facilities and sewage sludge compost is not

considered a recyclable material within the meaning of W.Va. Code Chapter 22, Article

15.

2.15. “Recycle” means the process by which recovered products _are

transformed into new products _and includes the collection, separation, IECOVEry.

processing and marketing, or reuse, of that new product.

2.16. “Recycling market procurement” _means developing markets for the

materials generated by recycling programs.

2.17. “Recycling program’ means any program, project, endeavor, Or facility

created for the purpose of recycling or promoting recycling.

718. “Secretary” means the Cabinet Secretary of the West Virginia Department

of Environmental Protection.

2.19. “Sewage” means water-carried human or animal wastes from residences,

buildines, industrial establishments, or other places together with such groundwater

infiltration and surface waters as may be present.

720. “Sewage sludge” means any solid, semi-solid or liquid residue generated

during the treatment of domestic sewage in a treatment works. Sewage sludge includes,

but is not limited to, domestic septic, scum Or solids removed in primary, secondary or

advanced wastewater treatment processes and a material derived from sewage sludge.




2.21. “Source separated” means materials separated from general solid waste at

the point of origin for the purpose of reuse and recycling but does not include sewage

sludge.

2.22. “Submission deadline” means the latest date and time that proposals must -

be received by the department to be considered for funding, which is 5:00 p.m. on the

first business day in July.

2.23. “Yard waste composting” means the controlled decomposition of yard

waste to produce a stable and beneficial humus-like material.

§58-5 33-10-3. Grants Available From Recycling Assistance Grant Program.
3.1 The recycling assistance grant program provides grants to assist

municipalities-counties-and-others local governments and other interested parties in:

3.1.1. implementation initiating, expanding, or upgrading ef recycling

programs;
3.1.2. public education programs which promote recycling; and
3.1.3. recycling market procurement efforts.
3.2. The Recycling Assistance Fund Grant Review Committee shall evaluate the

Recycling Assistance grant proposals that have met all department submission

requirements and eligibility requirements established by this rule and are in compliance

with one or more the criteria of section 3.1 of this rule on a competitive basis considering
each proposal’s objectives towards maximizing the following factors:
3.2.1. conservation of limited natural resources;

3.2.2. public education regarding litter control;




3.2.3. recycling of valuable materials;

3.2.4. extending the useful life of solid waste landfills; and
3.2.5. reducing the need for new landfills.
3.3. The following types of grants are available:
3.3.1. Local Government Recycling Feasibility Study and Planning
Grant - This grant is for researching the feasibility of community, county, and regional
recycling programs including market development and requires submittal of a detailed
comprehensive plan. A local government may use a professional service to assist in

planning and/or implementing a comprehensive recycling program.
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§58-5 33-10-4. Grant Program Eligibility and Priority and-Other-Criteria.

4.1. All West Virginia mm*e;palmes,—eekm&eemﬂmeﬂsreeuﬂt%and-feg*eﬂa}

private-schoeels; entities, as defined under 2.10 and 2.12 of this rule, are eligible to apply

for recycling program assistance grants as provided for in subdivisions-3-3-1—threugh
33.4: 3.3.2. of this rule, through notification of the county or regional solid waste

authority in which the applicant is located. Only local governments are eligible to apply

for grants as provided for in subdivision 3.3.1 of this rule, through notification of the

county or regional solid waste authority in which the applicant is located. The recycling
assistance fund grant review committee shall give priority to thbse municipalities,
counties, state instrumentalities, private schools, proprietorships, partnerships,
corporations, and cooperatives, required to implement-reeyeling-programs recycle as a
result of a county referendum or pursuant to the provisions of West Virginia Code §26-

11-5and-20-11-6 §22-15A-18 and §22-15A-20. If a county has adopted a recycling

ordinance by referendum vote, the ordinance shall be consistent with the provisions of

West Virginia Code §20-H-5¢¢) §22-15A-18(c) for the applicant to receive priority for a
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42.4. 42. Persons responsible for collecting, hauling or disposing of
solid waste who do not participate in the collection and payment of the solid waste

assessment fee imposed by West Virginia Code §20-+-5a §22-15A-19 in addition to all

other fees and taxes levied by law for solid waste generated in this state which is destined

for disposal, are not eligible to receive grants.



4.3 An applicant that has a current orant from the Recycling Assistance QGrant

Program is not eligible for the next cycle of grants.

44. A request for a waiver to receive consecutive funding may be submitted to

the Secretary for the following reasons:

44.1. Significant damages, through no fault of the applicant,

caused by fire, flood, or other act of nature;

442, New legislative requirements or restrictions that materially

affect program operations.

45. A grant recipient who files a delinquent final report shall be ineligible to

receive grants for a period of two years following the year in which the delinquent final

report was received. A grant recipient who has a final report outstanding and due to the

department shall not be eligible to receive a grant.

4.6. Applicants shall be in compliance with all federal, state and local laws,

codes. ordinances, rules and regulations to be eligible for a grant.

§58-5 33-10-5. Use of a Grant.
51. A recycling assistance grant shall be used for:

5.1.1. Personnel - The salary costs associated-with of a recycling manager

or coordinator, or recycling program laborers. No more than a total of $20,000 may be

used from grant funds for the combined wages and/or benefits of a recycling manager,

coordinator, and/or laborers;

10



5.1.2. Travel Conference Attendance - Educational recycling conference

expenses limited to: airfare or mileage, meals, lodging, parking and registration fees. No

more than a total of $1,500 may be used from grant funds for travel;

5.1.3. Office Supplies - allowed—for General office supplies;—and-other

reeyelables; used in the ordinary course of business. No more than $1.000 may be used

from grant funds for office supplies, such as paper, stamps, notebooks, and filing

supplies.

5.1.4. Operational Supplies — Operational supplies used in the collection,

transportation and processing of recyclable material, such as collection bags, household

bins, gaylord boxes, baling wire and gloves.

544 5.1.5. Equipment - Collection equipment, processing equipment,

material handling or storage equipment, scales, and safety equipment used in recycling

515. 5.1.6. Recycling Vehicle Expense - The lease/purchase;

maintenance, fuel, mileage and insurance for a truck or van used in approved recycling

11




activities. Collecting and Fransperting transporting materials to market using the
program’s vehicle and labor is an approved recycling activity;

516 5.1.7. Printing - Costs associated with printing educational
materials on recycling such as pamphlets, posters, flyers, eté;

517 5.1.8. Advertising - Costs associated with the production and/or
placement of recycling advertising in newspaper, radio, business cards, and other
advertising related to development and implementation of 2 recycling program;

5.1.8. 5.1.9. Promotional Items - Costs associated with promotional items
such as awards, decals, patches, buttons, magnets, and costs associated with the rental of
a fair booth and/or exhibit space for creating public awareness;

5.1.10. Utilities — Costs associated with the utilities required to operate a

recycling processing center, such as electric, gas, telephone and water. No more than a

total of $1,200 may be used for telephone costs. Rent/lease charges related to a recycling

program for a building, land, or office space are not allowable expenditures; and

519. 5.1.11. Professional Services - To assist in planning and
implementation of recycling projects including feasibility studies;

5.1A. A grant may be utilized by local and state governments or state

instrumentalities for recycling projects in which a private “for profit” business or a not-

for-profit organization is contracted to provide a service, Or services, only as long as the

bid for the services is in accordance with the appropriate local or state competitive

bidding process.

12




5.2.  Arecycling assistance grant may not be used for:

5.2.1. The purchase or long term lease of dumpsters or other containers, or
their servicing, when they are not part of an approved recycling activity;

5.2.2. Land acquisition, buildings, fences, or any permanent item to be

constructed or affixed to real property;

5.2.3. The cost for office equipment including such items as desks, chairs,
telephones, typewriters, files filing cabinets, and photocopying equipment;

5.2.4. Street sweepers or their equivalents;

5.2.5. Entertainment costs (banquets, parties, etc.);

5.2.6. Alcoholic beverages, in-state lunches, and all gratuities;

5.2.7. Beautification projects (plantings, mowing, weeding, etc.);

5.2.8. Computer hardware/software, provided that, the direeter Secretary
may waive or modify this constraint where appropriately justified by the applicant; or

5.2.9. Any type of lobbying expense.

5.3. A grant shall not be used to replace funding which is currently budgeted or

being provided by the applicant.

54. A grant shall not be used to fund an entity. program, or facility that

financially benefited from a Recycling Assistance grant the previous year. A waiver to

apply for a consecutive grant may be approved as provided in section 4.4. of this rule. A

request for a waiver shall be submitted to the Secretary in writing.

13




§58-5 33-10-6. General Conditions Applicable to Grants Proposals.

6.1. The following general conditions apply to counties,-municipalities—and
instramentalities all proposals applying for funding under the recycling assistance grant
program:
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6-13- 6.1.1. The proposed project shall be designed to affect a significant

and measurable reduction in the municipal solid waste stream. All-grant-propesals-shall
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614 6.12. All county-or-municipal proposals shall plan to involve all or
a substantial percentage of the community’s residents located in the project area and
should include a plan to provide public education regarding the recycling program;

6.1.3. The grant proposal should demonstrate the relationship to, and

support of, the hierarchy established under West Virginia Code §22C-4, i.e.. source

reduction, recycling, reuse and resource recovery. and landfilling.
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§58-5 33-10-7. Schedule of Grants-Available Funding Levels.

7.1. Scheduleforone-applicant: An applicant may receive one grant every other

vear from the Recycling Assistance Grant Program. The schedule of funding levels per

applicant by type of grant is as follows:

Type of Grant Maximum Grant

Recycling Feasibility Study and Planning Grant

Local Government $ 20,000

Recycling Program Assistance Grant
Municipality over 10,000 population. $1006;600 $150.000
CommunityMunicipality under 10,000. $-50,000 $ 75.000
County or Regional Solid Waste Authority. $+66;000 $150.000

County Commission - $150,000

State agency/state instrumentality or school.-$—-50;0600 $ 75.000

Reeye-hag—ll;eme&ea,—Gel-leeﬂeﬁ—wae

and Nffica Panar-Racavers [CAWATATAY
fregrvanw s w s T ~hy ux,lv; ANV \fl] » JU,\JVV
Dan‘ynl;nn Eano;k;‘;fxv thA‘I/D]OV‘\ 1 Q 20 000
I\VVJ Ullll& s vucuuxxu-] ULUUJI Py Awulllls W A-\I,VUV
Dan‘yn‘:nn \/fnv]lnf natln]:\nmnﬂf [ s JaWATAYA
1\\1\4, VLLLLB VIS L WY Uluylll\allho 4 h\l’\l\}\l
Non-Profit/Other Interested Party. $-50,000 $ 75.000

whichever-is-smaller: An entity, program, organization or facility shall not receive more

than $250.000 during a grant vear, regardless of the number of proposals submitted for

that entity, program, organization or facility.
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$3-8.1. The proposal for a recycling program assistance grant shall contain

the following:

83b. 8.1.1. An outline of the materials to be source separated and

recycled. The list of recyclable material may be adjusted according to whether the
generator is residential, commercial or another type of establishment;

83-¢- 8.1.2. A public information program to ensure receipt of good clean
quality materials;

83-d- 8.1.3. A description of a collection system,;

8.3-.&-——. -pfevi.SieﬁS——Whefe——feq'Hﬂeé—{e-—EﬂS' i er—-eeﬁipﬁ&ﬂee——Wiﬁ}“‘w eSE
Virginia-Code-§20-H-1 including i . ; lties:

8.3-£ 8.1.4. A projection of the cost effectiveness and self-sufficiency of

the proposed project;

19



- 8:3.g 8.1.5. Documentation of the type of in-kind services to be provided

by the grantee;

23k 8.1.6. Documentation of any other type of county, state and federal

grant assistance, loans, or other financial support received within the 36 month period

prior to the grant submission deadline date, including the dollar amount, type of project,

purpose of funding, etc., for recycling and/or solid waste management; and

834 8.1.7. Economic development aspects of the project, ie.: job

creation.

8.1.8. An analysis and projection of materials that are expected to be

diverted from the solid waste stream currently being landfilled and the cost and/or

savings that are expected to directly result from the proposed project;

8.1.9. A description of the proposed project;

8.1.10. An estimated budget with justification;

8.1.11. Attested financial documents or complete federal tax returns for

two vears prior to the year in which the proposal is submitted. Local governments that

have not had an audit or review in the vear or fiscal year prior to the year in which the

proposal is submitted shall be allowed to submit the most current two years of attested

financial documents, provided that the most recent of those documents are no older than

24 months prior to the submission deadline date. Businesses or_other entities that have

been in existence less than two years shall submit a detailed business plan to be approved

by the departnient;

20



8.1.12. A letter of receipt of proposal from the county or regional solid

waste authority in which the proposed project shall be located. as required by section 9.2.

of this rule;

8.1.13. A time line graph representing the objectives to be completed and

the approximate dates of completion;

8.1.14. A checklist in which the applicant indicates eligibility and

completion of the proposal;

8.1.15. A narrative profile demonstrating the applicant’s past and current

performance in recycling and operational methods:

8.1.16. All equipment specifications, provided by the seller and includes

the seller’s name and the price of the equipment; and

8.1.17. Identify markets able to handle the projected volumes of material

to be collected.

8.1.18. The Drug Free Workplace Act of 1988, Title V-D Public Law 100-

690. Federal Register, Volume 54, No. 19, and West Virginia Code §60A-2-201 requires

that all state governments, federal contractors, and federal and state grant recipients

maintain a drug-free workplace. The Act is implemented through additions to the

Debarment and Suspension regulations published in the Federal Register on January 31,

1989. The certification form shall be completed and accompany the grant proposal.

8.1.19. Applicants requesting funding for a recycling coordinator/manager

must include, as part of the grant proposal, a list of objectives to be achieved during the

grant period and the methods of achieving those objectives.
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§33-10-9 Submission Requirements.

9.1. All applicants shall make a proposal to the department on prescribed

forms as published by the department. All proposals shall meet submission requirements

established by the department to be eligible for funding.

92. All applicants shall submit a copy of their proposal to the county or

regional solid waste authority in which the proposed project is located.

9.3. The original and one copy of the proposal shall be received and logged in

by the department on or before 5:00 p.m. of the first business day in July. Proposals shall

be delivered or mailed to: West Virginia Department of Environmental Protection,

REAP, 601 57™ Street, SE, Charleston, WV 25304.

9.4. Proposals received by the department after the submission deadline shall

not be considered for fundiné.

§33-10-10 Departmental Reviews of Proposals.

10.1. The department reserves the right to reject any and all proposals that do

not meet eligibility and submission requirements established by the department and this

rule at the department’s discretion.

10.2. The department shall review all proposals received on or before the

submission deadline to ensure that all required forms, documents, and attachments have

been completed and included in the proposal. The department may take action to verify

that the information in the proposals is correct at the department’s discretion. If a

proposal is found to be incomplete or incorrect, the department may, at its discretion,

contact the applicant who shall be allowed to remedy the error within the cure period,
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which is 5:00 p.m. on the last business day in July. Incomplete or inaccurate proposals -

that have not been corrected by the applicant and received by the department on or before

the end of the cure period shall not be considered for funding.

10.3 The department shall present all proposals meeting eligibility and

submission requirements to the recycling assistance grant review committee for

consideration.

§58-5-9 33-10-11. Recycling Assistance Fund Grant Review Committee.

91 11.1. All-grant-propesals—will be-reviewed-by-a The recycling assistance
grant review committee, shall be composed of the following: a-member-of-a-county-or
regional-solid-waste-autherity a representative of the municipal league, a representative of

business or industry, and a representative from the solid waste industry, te-be-appeinted

by-the Director-the-Executive-Director a member or representative of the Solid Waste

Management Board, each to be appointed by the Secretary; the Director of the West

Virginia Development Office; the-Director-of-the Division-of Environmmental-Protection;

and—the—Director—ofthe—Division—of-NaturalResources; and the Secretary of the

Department of Environmental Protection or any other person to whom the agency

Director Secretary has delegated his or her authority or duties. For the purpose of
conducting business, four (4) members of the recycling assistance grant review

committee are required for a quorum. The Director Secretary or his or her designee may

only vote to break tie votes of the committee. The committee shall consider each

proposal and make a determination as to funding. The committee shall submit appreved
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proposals recommended for funding to the Secretary of the Department of Environmental

Protection for final approval and awarding.
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11.2. Applicants shall be notified in writing, by the department, of approval or

denial of a grant within a reasonable time after proposal award recommendations of the

committee have been approved by the Secretary.

§58-5-10 33-10-12.

Grant Recipients.

10.1-12.1.  All recycling assistance grants are for a ene-year fourteen month

period beginning the first of January and ending the last day in February of the following
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163-12.2.  Unless a grant .appﬁeam recipient specifically requests and can
demonstrate a need for a larger portion of the awarded grant to initiate the project, the
divisien department shall disburse all grants on the following schedule: 30% at the time

of grant award with subsequent payments of 30% to be made upon receipt of quarterly
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report. The final payment shall be 10% and shall be withheld until receipt of the third
quarterly report.

104-12.3. The grantee grant recipient shall retain and make available upon

request by the Division—of Natural-Resources Department of Environmental Protection

for a period of three five years after the grant period, all financial records, supporting

documents, statistical records, and all other records as they relate to the application
proposal, acceptance and use of the grant. The provisions of West Virginia Code §12-4-
14 apply to all recycling assistance grants. The grantee grant recipient shall provide the

divisten department with a copy of the grantees grant recipient’s independently-audited

finaneial-reecords independent audit report or sworn statement of expenditures, whichever

may apply, that cover the entire grant period.

10:5-124. The grantee grant recipient shall return any unexpended grant

funds remaining as of March 1 of the following year to the Reeyeling-Assistance-Fund

West Virginia Department of Environmental Protection. If the grantee grant recipient

expends any grant funds on or after March 1 this shall be considered an unauthorized
expenditure.

10:6-12.5.  If, through any cause, the grantee grant recipient fails to fulfill ina
timely and proper manner its obligation as proposed in the grant applieation proposal, and
as accepted and approved by the divisien department, the division department shall
terminate payment of the remaining grant funds. The grantee grant recipient shall return

any amount of the grant used for unauthorized expenditures. Authorized expenditures are

those outlined in the original budget that was approved by the grant review committee.
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10-7-12.6.  The grantee grant _recipient shall comply with all apphieable
federal, state and local laws, codes, ordinances, rules and regulations. The division

department may withdraw all funds from grantees orant recipients who fail to comply

with grant guidelinesﬁnémﬁmameem%ﬁmw .

108.127.  The grantee grant recipient shall deposit the grant immediately

upon receipt in a separate checking account. The department may waive this requirement

for grant recipients who anticipate having a minimal number of expenditures from the

grant during the entire grant period and can demonstrate a high level of accountability

through proper internal controls.

The-Grant-Review—Comittee—may MMMWW
SO TaLb I VIWTY O tC eI y TOCTTIILIv
. - . - . Te . b .
Director-of the-divisien—A-grantee whe-files MWMW
CTUT VL il (v m prepiviey E Y 51“&1&\#\# LA R Tivam & 83 L2 S

futore-grants:

10-10- 12.8. The divisien department shall grant-a consider requests for a change
in budget only if the change does not materially alter the original grant proposal approved
by the grant review committee and the adjustment is a result of conservative spending

allowing any excess to be rebudgeted. %HMWW
baler—The-baler-costs $18.000—The-extra $2Wége§ed—&pe&ﬂﬁ*%9 All

requests shall be made in writing on or before December 31 of the grant period.

12.9. The grant recipient shall solicit sealed bids for all purchases which have an

estimated value of five thousand dollars ($5.000) or more. Any attempts to segregate the

project into sections having an estimated value of less than $5.000 may be cause for

termination of the grant;
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12.9.a. The bids shall be obtained by public notice as a Class II legal

advertisement in compliance with the provision of W. Va. Code, §59-3-2. This

notice shall be published by the grant recipient in the newspaper with the largest

circulation serving the general area twice within fourteen days preceding the final

date of submitting bids. The grant recipient shall submit all bid documentation

and other evidence of compliance with these procedures for review and approval

to the Department of Environmental Protection prior to accepting a bid.

12.10. All erant recipients shall submit the title to equipment purchased with a

orant to the West Virginia Department of Environmental Protection listing the West

Virginia Department of Environmental Protection as first lienholder for the lien term.

The lien shall apply to equipment purchased with the grant, in whole or part. The title

shall be submitted to the department at the address shown in subsection 9.3 of this rule.

The grant recipient shall assume the risk of loss and maintain adequate insurance on the

equipment;

12.10.a. The department shall determine the lien period for each

individual piece of equipment purchased with grant funds using the class-life

depreciation schedules published by the Internal Revenue Service. If a piece of

equipment is in question as to which class the equipment is to be placed in, the

department shall make that determination; and

12.10.b. Public and private sector grants involving equipment shall have

subsequent on-site inspections for the term specified.

§58-5-11. Site Visits-and-R Reauired.
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11-4:12.11. Grantees Grant recipients shall submit a final report for approval

on or before March 31 ef-the-year following the end of the grant award period. The
report shall include the following:

11+ 12,111, An evaluation of successes and failures encountered in

implementing the original proposal’s work tasks;

H12- 12.11.2. An evaluation of the operating cOsts and community

support for the project;

1133 12.11.3. An analysis of the economic development achievements, -

such as job creation;

11.1:4. 12.11.4. An analysis of the project including: total volume (tons)

of waste diverted from the solid waste stream, the estimated cost per ton to recycle that
volume, the estimated revenue per ton of recycled material, and the estimated savings
from recycling in lieu of land filling; and

115 12.115. A complete accounting of the grant expended for the
entire year.

112.12.12. A progress status report and expenditure statement shall be

submitted by all grantees grant recipients to the divisien department every quarter

containing a brief narrative of accomplishments (including individual volumes of
material recycled), projections for the next report period and detailed grant expenditures
for the past three months.

1121 12.12.1. The grantee grant recipient shall attach evidence of all

grant expenditures to the quarterly reports, including but not limited to; copies of

invoices, checks, titles, bids, and bank statements.
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H-22: 12.12.2. The division department shall return an incomplete
quarterly report to the grantee grant recipient for completion. The divisien department

shall withhold any remaining grant payments until it receives a complete report as

required in section ten-(10) 12.2. of this rule.

H-3- 12.13. The division department shall periodically conduct site visits with
grant recipients. These visits will shall be conducted to provide assistance, to review
progress, and to discuss any problems encountered in project implementation:, or to

review financial compliancy and clarify discrepancies found in reports the grant recipient

has submitted to the department. Site-visits-present-impertant-opportunitiesfor-direct;-on-

§58-5-12 33-10-13. Equal Employment Opportunity.

12:-1:13.1.  To implement the recycling assistance grant, grantee shall agree:
12.33- 13.1.1. That it will not discriminate against any employee or
applicant for employment because of race, color, age, religion, sex, or national origin;
and
$2-+2: 13.1.2. That all solicitations or advertisements for employees
placed by or on behalf of grantee shall state that all qualified applicants will shall receive

consideration for employment without regard to race, color, age, religion, sex, or national

origin.
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