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DECISION NO. 1-05

Following review under W. Va. Code §29A-3-15a, it is the decision of the Secretary of
State that the above emergency rule is approved. A copy of the complete decision with

required findings is available from this office.

BETTY4RELAND
Secretary of State

Building 1, Suite 157-K
1900 Kanawha Blvd., East
Charleston, West Virginia 25305

* Fax: 304-558-0900 + www.wvsos.com

Telephone: 304-558-6000 * Toll Free: 866-SOS-VOTE « Corporations: 304-558-8000




par.

par.

par.

par.

par.

EMERGENCY RULE DECISION
(ERD 1-05)

AGENCY: OFFICE OF WASTE MANAGEMENT
RULE: Amendment, 33CSR1, Solid Waste Management Rule
FILED AS AN EMERGENCY RULE: April 20, 2005

The Office of Waste Management (OWM) has filed the above amendments to an
existing rule as an emergency rule.

W. Va. Code 29A-3-15a requires the Secretary of State to review all emergency
rules filed after March 8, 1986. This review requires the Secretary of State to
determine if the agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the scope of its statutory
authority in promulgating the emergency rule; or 3) can show that an emergency
exists justifying the promulgation of an emergency rule.

Following review, the Secretary of State shall issue a decision as to whether or not
such an emergency rule should be disapproved [§29A-3-15a].

(A) Procedural Compliance: W. Va. Code §29A-3-15 permits an agency to
adopt, amend or repeal, without hearing, any legislative rule by filing such
rule, along with a statement of the circumstances constituting the
emergency, with the Secretary of State and forthwith with the Legislative
Rule-Making Review Committee (LRMRC).

If an agency has accomplished the above two required filings with the appropriate
supporting documents by the time the emergency rule decision is issued or the
expiration of the forty-two day review period, whichever is sooner, the Secretary of
State shall rule in favor of procedural compliance.
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The OWM filed this emergency rule with supporting documents with the Secretary
of State April 20, 2005 and with the LRMRC April 20, 2005.

It is the determination of the Secretary of State that the OEM has complied with the
procedural requirements of W. Va. Code §29A-3-15 for adoption of an emergency
rule.

(B) Statutory Authority -- W. Va. Code §22-15-5 reads:

§22-15-5. Powers and duties; rules and rulemaking.

In addition to all other powers, duties, responsibilities and authority granted and assigned
to the director in this code and elsewhere described by law, the director is empowered as
Sollows:

(a) The director shall promulgate rules in compliance with the West Virginia
administrative procedures act to carry out the provisions of this article including
modifying any existing rules and establishing permit application fees up to an amount
sufficient to defray the costs of permit review. In promulgating rules the director shall
consider and establish requirements based on the quantity of solid waste to be handled,
including different requirements for solid waste facilities or approved solid waste fuacilities
which handle more than one hundred tons of solid waste per day, the environmental
impact of solid waste disposal, the nature, source or characteristics of the solid waste,
potential for contamination of ground, surface and potable waters, requirements for
public roadway standards and design for access to the facilities with approval by the
commissioner of the division of highways, the financial capability of the applicant, soil
and geological considerations, environmental and other natural resource considerations.
(b) The director, after public notice and opportunity for public hearing near the affected
community, may issue a permit with reasonable terms and conditions for installation,
establishment, modification, operation or closure of a solid waste facility: Provided, That
the director may deny the issuance of a permit on the basis of information in the
application or from other sources including public comment, if the solid waste facility is
likely to cause adverse impacts on the environment. The director may also prohibit the
installation or establishment of specific types and sizes of solid waste facilities in a
specified geographical area of the state based on the above-cited factor and may delete
such geographical area from consideration for that type and size solid waste facility.

(¢c) The director may refuse to grant any permit if he or she has reasonable cause to
believe, as indicated by documented evidence, that the applicant, or any officer, director
or manager, thereof, or person owning a five percent or more interest, beneficial or
otherwise, or other person conducting or managing the affairs of the applicant or of the
proposed licensed premises, in whole or in part:

(1) Has demonstrated, either by his or her police record or by his or her record as a
permittee under articles eleven through nineteen of this chapter or chapter twenty of this
code, a lack of respect for law and order, generally, or for the laws and rules governing
the disposal of solid wastes;

(2) Has misrepresented a material fact in applying to the director for a permit;

(3) Has been convicted of a felony or other crime involving moral turpitude;

(4) Has exhibited a pattern of violating environmental laws in any state or the United
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States or combination thereof; or

(5) Has had any permit revoked under the environmental laws of any state or the United
States.

(d) The director or any authorized representative, employee or agent of the division may,
at reasonable times, enter onto any approved solid waste facility, open dump or property
where solid waste is present for the purpose of making an inspection or investigation of
solid waste disposal,

(¢) The director or any authorized representative, employee or agent of the division may,
at reasonable times, enter any approved solid waste facility, open dump or property where
solid waste is present and take samples of the waste, soils, air or water or may, upon
issuance of an order, require any person to take and analyze samples of such waste, soil,
air or water.

() The director may also perform or require a person, by order, to perform any and all
acts necessary to carry out the provisions of this article or the rules promulgated thereunder.
(g) The director or his or her authorized representative, employee or agent shall make
periodic inspections at every approved solid waste facility to effectively implement and
enforce the requirements of this article or its rules and may, in coordination with the
commissioner of the division of highways, conduct at weigh stations or any other adequate
site or facility inspections of solid waste in transit.

(h) The director shall require and set the amount of performance bonds for persons
engaged in the practice of solid waste disposal in this state, pursuant to section twelve of
this article.

(D) The director shall require: (1) That persons disposing of solid waste at commercial
solid waste facilities within the state file with the operator of the commercial solid waste
Jacility records concerning the type, amount and ovigin of solid waste disposed of by them;
and (2) that operators of commercial solid waste facilities within the state maintain
records and file them with the director concerning the type, amount and origin of solid
waste accepted by them.

(i) Identification of interests. -- The director shall require an applicant for a solid waste
facility permit to provide the following information:

(1) The names, addresses and telephone numbers of:

(4) The permit applicant;

(B) Any other person conducting or managing the affairs of the applicant or of the
proposed permitted premises, including any contractor for gas or energy recovery from the
proposed operation, if the contractor is a person other than the applicant; and

(C) Parties related to the applicant by blood, marriage or business association, including
the relationship to the applicant;

(2) The names and addresses of the owners of record of surface and subsurface areas
within, and contiguous to, the proposed permit area;

(3) The names and addresses of the holders of record to a leasehold interest in surface or
subsurface areas within, and contiguous to, the proposed permit area;

(4) A statement of whether the applicant is an individual, corporation, partnership, limited
partnership, government agency, proprietorship, municipality, syndicate, joint venture or
other entity. For applicants other than sole proprietorships, the application shall contain
the following information, if applicable:




(4) Names and addresses of every officer, general and limited partner, director and other
persons performing a function similar to a director of the applicant;

(B) For corporations, the principal shareholders;

(C) For corporations, the names, principal places of businesses and internal revenue

service tax identification numbers of United States parent corporations of the applicant,

including ultimate parent corporations and United States subsidiary corporations of the

applicant and the applicant's parent corporations; and

(D) Names and addresses of other persons or entities having or exercising control over any
aspect of the proposed facility that is regulated by the division, including, but not limited
to, associates and agents;

(5) If the applicant or an officer, principal shareholder, general or limited partner or other
related party to the applicant, has a beneficial interest in, or otherwise manages or
controls another person or municipality engaged in the business of solid waste collection,

transportation, storage, processing, treatment or disposal, the application shall contain

the following information:

(A) The name, address and tax identification number or employer identification number
of the corporation or other person or municipality; and

(B) The nature of the relationship or participation with the corporation or other person

or municipality;

(6) An application shall list permits or licenses, issued by the division or other
environmental regulatory agency to each person or municipality identified in paragraph

(1) of this subdivision and to other related parties to the applicant, that are currently in

-effect or have been in effect in at least part of the previous ten years. This list shall include
the type of permit or license, number, location, issuance date and, when applicable, the
expiration date;

(7) An application shall identify the solid waste facilities in the state which the applicant
or a person or municipality identified in paragraph (1) of this subdivision and other
related parties to the applicant currently owns or operates, or owned or operated in the
previous ten years. For each facility, the applicant shall identify the location, type of
operation and state or federal permits under which they operate or have operated.

Facilities which are no longer permitted or which were never under permit shall also be
listed.

(k) Compliance information. —-An application shall contain the following information for
the ten-year period prior to the date on which the application is filed:

(1) A description of notices of violation, including the date, location, nature and
disposition of the violation, that were sent by the division to the applicant or a related
party, concerning any environmental law, rule, or order of the division, or a condition of
a permit or license. In lieu of a description, the applicant may provide a copy of notices
of violation;

(2) A description of administrative orders, civil penalty assessments and bond forfeiture
actions by the division, and civil penalty actions adjudicated by the state, against the
applicant or a related party concerning any environmental law, rule, or order of the
division, or a condition of a permit or license. The description shall include the date,

location, nature and disposition of the actions. In lieu of a description, the applicant may
provide a copy of the orders, assessments and actions;




(3) A description of a summary, misdemeanor or felony conviction, a plea of guilty or plea
of no contest that has been obtained in this state against the applicant or a related party
under any environmental law or rule concerning the storage, collection, treatment,
transportation, processing or disposal of solid waste. The description shall include the
date, location, nature and disposition of the actions;

(4) A description of a court proceeding concerning any environmental law or rule that was
not described under paragraph (3) of this subdivision in which the applicant or a related
party has been party. The description shall include the date, location, nature and
disposition of the proceedings;

(5) A description of a consent order, consent adjudication, consent decree or settlement
agreement involving the applicant or a related party concerning any environmental law
or rule in which the division, other governmental agencies, the United States
environmental protection agency, or a county health department was a party. The
description shall include the date, location, nature and disposition of the action. In lieu
of a description, the applicant may provide a copy of the order, adjudication, a decree or
agreement;

(6) For facilities and activities identified under paragraph (1) of this subdivision, a
statement of whether the facility or activity was the subject of an administrative order,
consent agreement, consent adjudication, consent order, settlement agreement, court
order, civil penalty, bond forfeiture proceeding, criminal conviction, guilty or no contest
Plea to a criminal charge or permit or license suspension or revocation under the act or
the environmental protection acts. If the facilities or activities were subject to these
actions, the applicant shall state the date, location, nature and disposition of the violation.
In lieu of a description, the applicant may provide a copy of the appropriate document.
The application shall also state whether the division has denied a permit application filed
by the applicant or a related party, based on compliance status;

(7) When the applicant is a corporation, a list of the principal shareholders that have also
been principal shareholders of other corporations which have committed violations of any
environmental law or rule. The list shall include the date, location, nature and disposition
of the violation, and shall explain the relationship between the principal shareholder and
both the applicant and the other corporation;

(8) A description of a misdemeanor or felony conviction, a plea of guilty and a plea of no
contest, by the applicant or a related party for violations outside of this state of any
environmental protection laws or regulations. The description shall include the date of the
convictions or pleas, and the date, location and nature of the offense;

(9) A description of final administrative orders, court orders, court decrees, consent
decrees or adjudications, consent orders, final civil penalty adjudications, final bond
Sforfeiture actions or settlement agreements involving the applicant or a related party for
violations outside of this state of any environmental protection laws or regulations. The
description shall include the date of the action and the location and nature of the
underlying violation. In lieu of a description, the applicant may provide a copy of the
appropriate document.

(1) All of the information provided by the applicant pursuant to this section is not
confidential and may be disclosed pursuant to the provisions of chapter twenty-nine-b of
this code.
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It is the determination of the Secretary of State that the OWM has not exceeded its
statutory authority in promulgating this emergency rule.

(C) Emergency -- W. Va. Code §29A-3-15(f) defines "emergency" as follows:

(f) For the purposes of this section, an emergency exists when the promulgation of a rule
is necessary for the immediate preservation of the public peace, health, safety or welfare
or is necessary to comply with a time limitation established by this code or by a federal
statute or regulation or to prevent substantial harm to the public interest.

There are essentially three classes of emergency broadly presented with the above
provision: 1) immediate preservation; 2) time limitation; and 3) substantial harm.
An agency need only document to the satisfaction of the Secretary of State that
there exists a nexus between the proposal and the circumstances creating at least
one of the above three emergency categories.

The facts and circumstances as presented by the OWM are as follows:

Section 3.16.e.2. was revised in the 2004 legislative session, effective April 14,
2004, to narrow the scope of an exemption to permitting requirements that had
previously been available to any landowner disposing of construction/demolition
material on a site one-half acre or less. Within the 2004 revision, the agency further
restricted the exemption to landowners who generate and dispose of
construction/demolition material on their own property (on-site disposal), as
opposed to disposing the material off-site. The agency's intention was to eliminate
the exemption for most commercial construction/demolition contractors whose
common practice is to small off-site disposal sites for the disposal of this kind of
waste material.

By the DEP's revising the exemption in this manner, however, it was discovered that
the State Division of Highways was no longer subject to the exemption from
permitting. Like the commercial contractors, the Division of Highways and its
contractors most commonly dispose of construction/demolition material off-site,
although usually in close proximity to their right of ways.

The emergency rule will also clarify that the beneficial reuse of clean bituminous
concrete (asphalt) is not subject to permitting requirements, just as the beneficial
reuse of Portland cement is not subject to permitting. Both bituminous and Portland
cement have the same type of benign environmental properties and should be
treated similarly. The Division of Highways commonly reuses clean asphalt in its
projects, and if it is required to obtain a permit for this activity, its costs will be
substantial, with no ensuing environmental benefit.

According to information provided by the Division of Highways, it will have more
than 900 active construction projects this year. Of these, approximately 300 are
resurfacing projects. If the Division is required to use only permitted disposal sites
for the waste material generated at these projects, its costs will increase anywhere
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between $15,000,000 and $25,000,000, this year alone. For an agency of the State
to make this kind of expenditure with no measurable environmental benefit is clearly
not within the public interest, especially considering the already scarce resources
of the State. The alternative to incurring these additional costs is for the Division of
Highways to risk substantial liability and penalties for noncompliance with the rule,
also not within the public interest.

Itis thus evident that changes to the rule are necessary to prevent substantial harm
to the public interest. The emergency rule will clarify that the Division of Highways
is exempt from permitting requirements as long as it complies with certain specified
conditions. These conditions are enforceable and will provide the same degree of
environmental protection as DEP's permitting requirements.

Itis the determination of the Secretary of State that this proposal qualifies under the

definition of an emergency as defined in §29A-3-15(f). . . "prevent substantial harm
to the public interest."

This decision shall be cited as Emergency Rule Decision 1-05 or ERD 1-05 and
may be cited as precedent. This decision is available from the Secretary of State
and has been filed with the Office of Waste Management, the Attorney General and
the Legislative Rule Making Review Committee,

¢/ BETTY {RELAND
Secretary of State
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