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45CSR33

ACID RATN PROVISIONS AND PERMITS

STATEMENT OF CIRCUMSTANCES

Under the Acid Rain Program promulgated by the United State
Envirenmental Protection Agency, pursuant to Title IV of the Clean Air Act a
amended, no 'person may construct, modify, or operate or cause o be constructed.
modified, or operated, an Acid Rain source in vielatien of 10 CFR Part 7I.
Promulgation cf this rule by the Legislature is necessary for the State zo fulsll its
responsibilities under the Clean Air Act, as amended.




45CSR33

ACID RAIN PROVISIONS AND PERMITS

Determination of Stringency

W. Va. Code §22-1-3 in conjuncticn with W. Va. Code §22-1-3a
requires, in part, the Director ¢f the Division of Environmental
Protacticn, to determine if a new or amended envirconmental
provisicon should be the same in substance as a counterpart federal -
regqulation. TIf the new rule should be the same in substance, as
the counterpart federal regulation, then the Director shall
incorporate by reference, to the greatest extant pessikble, the
fedaral counterpart rule. If the Director determines the rule
should not be the same in substance as the federal ccounterpart -
rule, then the Director shall file a statement setting forth tihe
diffarence betwesen the proeposed zrule and the counterpart federal
regulaticn. W. Va. Code §22-1-3a reguires the Director to conduct
the "stringency" determination and provide specific reasons for
deviation of the propesed state rule from the federal counterpart

regulation.

The Director has determined that this rule is no mecre or 1o
less stringent than the federal counterpart rule, 40 CFR Part 7z,
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45CSR33
ACID RATIN PROVISIONS AND PERMITS

Private Real Property Protection Act Assessment

The Division of Environmental Protection iz regquired to
perform a "consgtitutional takings determination” or assessmen: in
only limited circumstances (See "Priwvate Real Property Protection
Act", W. Va. Code §52Z-1A-1 et seg.). Under W. Va. Code §522-1a-
3(a), such an assessment is not recquired, unliess the action being
contemplated by the Divisicn is zreasonably likely to deprive a
private real property owner of his cor her property in fee simple
or to deprive an owner of all productive use of his or her
property.

W. Va. Code §22-1A-3(¢) expresszly exempts rulemaking which

simply limits uses pursuant to statute from the assessment
regquirement. In partinent part, Section 3(c) provides that Lthe

following actions do nect reguire amn assessment:

{1} Licensing or permitting conditions, recuirements or
limitations tc the use of priwvate real property pursuant to anv
applicable state or federal statutes, ules or regulations; or

{2) Rules and emergency rules of the divisiocn that are
reasonably likely fto limit the use of private real properiy
pursuant to any applicable state cor faderal statutes, rules or
ragulations;

See W, Va, Code §22-12a-23{c) (1) and (2).

Therefore, since this is a rulemaking pursuant to statuts,
an assegsment is not regquized.




45CSR33
ACID RATN PROVISIONS AND PERMITS

Consultation with the Environmental Protection Advisory Council

West Virgirnia Code Section §522-1-3(c) regquiresg, in part, the
Director of the Division of Environmental Protection to comsult
with the Envircrmmental Protection Advisory Ccocuncil prieor teo
proposing any new rule. This rule was filed prior to the
appointment of the Environmental Protecticn Advisory Council,
therefors, no consultation with the Envircnmental Protecticn

' Advisory Council has been possible.




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: 45CSR33 - Acid Rain Provisions and Permits

Tvpe of Rule: X Legislative Interpretive Procedural

Agency: Office of Air Quality

Address: 1558 Washington Street. East

Charleston, WV 25311-2599 _

| , .

[( 1. Effect of Proposed Rule Annual Fiscal Year

| There-

! Increase | Decrease | Current | Next arter

%' . i = N | - TR

. , e BT B o =g - J= N -U- h- T

|l Estimated Total Cost g 0 5 -0 ( 0 |

T n : | i

| Personal Services -0- -0- -0- | -0- | -

i T ) ‘

1 Current Expense . -D- -0- -0 | -0- P

1

! Repairs and Alterations Poo-0- | -0- boo-0- | -0- Poo--
. . ’ \ |

| Equipment \ -0- ( -0- J -0- b -0- ‘ e

X [ ' ] |

" Other P -0- ’ -0- [ -0- | -0- [ -

2. Explanation of above estimates: Costs incurred for implementation of this ruie
have been previouslv considersd and are covered under the budget estimate or
implementing Titles IV and V of the Clean Alr Act, as amended. under
45CSR30 promulgated by the Legislature during the 1994 Session. Thne
proposed rule amendments incorporate technical correcticns and updates to the
previcusly authorized rule and do not entail additional fiscal input.

3. Objectives of these rules: This rule establishes generzl provisions and the

operating permit program requirements for affected sources and affected units
under the Acid Rain Program promulgated by the United 3ra:
Environmental Protection Agency under Title IV of the Clean Air Act
amended.

U b
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Appendix B B -
Fiscal Note For Proposed Rules h

Page Two
4. Explanation of overall economic impact of proposed rule.
A. Economic impact on state government.
See Section 2.
B. Economic impact on political subdivisions; specific industries: specific
groups of citizens.
No impact above that resulting from the currently applicable federal
requirements. .
C. Economicimpact on citizens/public at large.

No impact above that resuliing from the currently applicable federal
requirements. -

Date: R{;&g S 1498

1

Signature of agency head or authorized representative:

VA

G- Dale Farley
Chief, Office of Air Quality




DATE:

TO:

FROM:

JULY 28,1995

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

~ DIVISION OF ENVIRONMENTAL PROTECTION, OFFICE OF ATR QUALITY

LEGISLATIVE RULE TITLE: 45CSR33 - “Acid Rain Provision and Permits”

L. Authorizing statute(s) citation W, Va. Code §§22-5-1 et seq.

Date filed in State Register with Notice of Hearing:

June 14, 1993

What other notice, including advertising, did you give of the hearing?

Charleston (azetie and Charleston Dailv Mail: Division of Environmental

Protection and Office of Air Quality Mailing Lists: U. S. Environmental Protection

Agencv and surroundinge affected states.

Date of hearing(s):____ _Julv 19, 1995

Attach list of persons who appeared at hearing, comments received, amendments,
reasons for amendments.

Attached X ~ No comments received

Date you filed in State Register the agency approved proposed Legislative Rule
following public hearing: (be exact)

July 28, 1995

Name and phone number(s) of agency person(s) to contact for additional
information:

(. Dale Farley, Chief, Office of Air Quality. (304) 558-2275




If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a.

Give the date upon which you filed in the State Register a notice of the time and
place of a hearing for the taking of evidence and a general description of the issues
to be decided.

N/A

Date of hearing: N/A

On what date did you file in the State Register the findings and determinations
required together with the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached N/A




BUREAU OF ENVIRONMENT
GASTON CAPERTON 10 McJdunkin Road LAIDLEY ELI MECCOY, PH.D.
GOVERNCR Nitro, WV 25143-2506 COMMISSIONER

July 21, 1995

Ms. Judy Cooper

Director, Administrative Law Division
Secretary of State’s 0Office

Building 1, Suite 157K

Charleston, West Virginia 25305

RE: 45C8R33 - "Acid Rain Provisions and Permitsg"

Dear Ms. Cooper:

This is to advise you that I am giving approval for the
filing of the above-captioned agency-approved rule with the
Secretary of State’s Cffice and Legislative Rule-Making.

Your cooperation in this regard is very much appreciated.
If you have any gquestions or regquire additiocnal informatiocn,
please feel free to contact Roger T. Hall at 759-0515. )

Laidley Eli/McCoy, Ph.D.
Commissioner

LEM;RTH:cc

Attachment




BUREAU OF ENVIRONMENT
GASTON CAPERTON 10 McJunkin Road LAIDLEY ELI MCCQY, PH.D.
GOVERNOR Nitro, WV 25143-2508 COMMISSIONIR

June 19, 19%%

Ms. Judy Cooper -

Director, Administrative Law Division
Secretary of State’s 0Office

Building 1, Suite 137K

Charleston, West Virginia 25303

RE: 4% CSR 32 - "Acld Rain Provisions and Permits®
Dear Ms. Cocper: -
This is to advise you that I am giving approval £or th

=
filing of the abeove-captioned rule as a proposed amendmant o
exlsting legislative rule.

i
g

Your cocperation in this regard i1s very much appreclated.
If you have any guestlions or reguire additional informaition,
vlease feel free to contact Roger T. Hall at 755-0315.

l -

Sin yours,

s

Eli McCov, Zh.D.

Director
LEM;RTH:cc

Attachment




45CSR33
ACID RAIN PROVISIONS AND PERMITS

SUMMARY

Title IV of the federal Clean Air Act, as amended, November 15, 1990, requires
each state to implement an operating permit system conforming to Title IV and Title
V. West Virginia complied by enacting rule 45 CSR 33 " Acid Rain Provisions and
Permits" effective May 1, 1895, The United States Environmental Protection Agency
is committed to approve West Virginia's Acid Rain Program contingent on a
commitment by the State to change specific language in 45 CSR 33. These revisions
meet that commitmen: and are in accordance with EPA's guidance. The following
summarizes the changes:

. Section 45 - 33 -5

The entire section should be deleted. All authorities that can be delegated to
West Virginia are denoted in 40 CFR Part 72 by the term "permiting
authority." All authorities that cannot be delegated to West ViAgﬂ'nia are
denoted by the term "Administrator,” Therefore, the term "Administrator” ¢zn
never mean the 'Director” or the West Virginia Division of Environmenrtal
Protection; it alwavs means the Administrator of the United Srtates
Environmental Protection Agency.

. Section 45 - 33 - 6 Permits., and 45 - 33 - 7. Tnconsis tencv Berween Rules.

40 CFR 72.70 (b} states that 40 CFR Part 72 takes precedence in the event of

idele

a conflict between a state's operating permits rule and 40 CFR 72 1 for
example, in matters pertaining to the issuance, denial, revision, recpening,
renewal, and appeal of the acid rain portion of an operating permit). Othe*
sections in Part 72 address specific points of potential conflict between Part 72
and a state's rules. For example, 72.9 (hi (1) states that the Acid Rain Program
does not exempt an affected source from complying with any other requirement
of the Clean Air Act ( for example, Title T state implementation plan
requirements). Conflicts between 40 CFR Part 72 and West Virginia's otner
rules are therefore resolved by the regulatory language in 40 CFR part 72, and
not by "the determination of the Director.” The language in previous 45 - 33 -
7 has been modified accordingly. Section 45 - 33 - 8 should be deleted since it
states that the requirements of other rules apply in full despite any coniflicts
with the requirements of the West V1rcqma acid rain rule. This contradicts the

new language of 45 - 33 - 7.




These revisions also incorporate all the rules promulgated under 40 CFR Part
72 since July 1, 1994 through June 1, 1995.




45CSR33 RECEIVED
: 06
TITLE 45 o5 Ju 28 P4 B 0
LEGISLATIVE RULE ez o WSRO
ST':E?\ pnv Fl’ AT E.

BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTICN
OFFICE OF AIR QUALITY

SERIES 33
ACID RAIN PROVISIONS AND PERMITS

§45.33-1. General.

1.1 Scope. - This rule establishes general provisions and the operating permit program
requirements for affected sources and affected units under the Acid Rain Program promulgated
by the United States Environmental Protection Agency under Title IV of the Clean Air Act, as
amended. It is the intent of the Director to adopt these standards by reference. It is also the
intent of the Director to adopt associated reference methods, performance specifications and other
test methods which are appended to these standards.

1.2.  Authority. - W. Va. Code §§22-5-1 et seq.
1.3.  Filing Date. - July 31, 1995
1.4. Effective Date. -

1.5. Incorporation by Reference - Federal Counterpart Regulation. - The Director has
determined that a federal counterpart regulation exists, and in accordance with the Director’s

recommendamon—%%ﬂa—liaaifeed—eﬁeepaeﬁs— this rule incorporates by reference £40 CFR Part 723as
in_effect on June i, 1993,

§45-33-2. Requirements.

2.1, No person may construct, modify, or operate or cause to be constructed, modified,
or operated an Acid Rain source which results or will result in a viclations of this rule.
§45-33-3. Definitions.

3.1 "Administrator” shall mean the Administrator of the United States Environmental
Protection Agency.




3.2 "Director” shall mean the Director of the West Virginia Division of Environmental
Protection_or his or her designated representative.

3.3 "Permitting Authority” shall mean the West Virginia Division of Environmental
Protection. .

§45-33-4. Adoption of Standards.

4.1 The Director hereby adopts and incorporates by reference the provisions of 40 CFR
Part 72, including associated reference methods, performance specifications and other test
methods which are appended to such standards and contained in 40 CFR Part 72 as in effect on
FulyJune 1, 19945, for the purposes of implementing an acid rain program that meets the
requirements of Title IV of the federal Clean Air Act, as amended.







shall not bc constued as exemptmc vcrsons subiect 0 this rule from compliance with any other

provisions of the Clean Air Act, including the provisions of Title I of the Clean Air Act relating
1o applicable National Ambient Air Quality Standards. the State Implementation Plan, or any
other rules of the West Virginia Division of Environmental Protection, except as expressly
provided under Title IV of the Clean Air Act; provided bowever, that in the event of anv
inconsistencv between the provisions of this rule and anv provisions of 45CSR30, the provisions
of this ruie shail take precedence and shall govern the issuance, denial, revision, reopening,
renewal. and appeal of the Acid Rain provision of an operating permit.
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Clean Air Act: Acid Rain Program
Permits; Final Rule and Proposed Rule
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ENVIRCNMENTAL PROTECTION
AGENCY

40 CFR Part 72
[FRL-5186-3]
RIN 2060-AE59

Acxd Rain Program Permits

AGEHCY* T-"-mror*me*.ral P*o‘ec*lon
Agency (EPA
ACTION: Direct ﬁnal rula

sUMMARY: Title [V of the Clean Alr Act
{the Act], as amendec by the Clean Air
Act Amendments of 1890, authorizes
the Environmental Protection Agency
(ZPA or Agency] to establish the Acid
Rain Program. The prograrm sets
emissions lirmtadons to reduce acidic
ceposiiion and i1s serious, adverse
effects on naturzl resources, ecosystems,
materials, visibility, and public health
Orn January 11, 1983, the Agency
ororulgated final rules under title IV,
Seve:-a] paries filed petivons for review

{the rules. Cu january 10, 1995, EPA
aru the pardes signed a settlement
egreemen: addressing reduced
utrlization issues,

Based on g review of the record, the
Agency concludes that the January 11
1893 regulations concetning recuced
utilization should be revised, The
overzileffec of the revisions is w0
reduce the reparting ang recordkeeping

burdan wn udlities, The regulations
reguitTe that, uniess certain requirsments
are met, the designated rapresentative of
2 unit in Phase I of the program whose
annuai nilization of fuel is less than its
average annual utilizetion in 1585~1587
must submit 2 reduced utilization plan.
The regulations aiso require designated
representayves 1o submit end-of-year
compliance reports that estimate the
sulfur dioxide emissions resulting from
any underuttiization of Phase I units
and o surrender zllowances for the
esumatec emlssmns. ._ug__é.gﬂm:_;_is

u':h ation plen must be s;_bw tted:
Where the end-ol-vear repoiting and
allowance surrender requirements are
met, sech a plan is net required.
Further, the Agency is revising the
formulas for estimating emissions
resulting fem underutilization to
colrect erTors, clarify certain provisions,
and take account of and facilitate
compliance by Phase I units with
rmultiple owners or whose owners are
required by law to purchase etectricity
from nen-utility power procducion
facilities,

The rule revision is oemb lSSdEd as a
direct final r:le because it is consistent

[ tiNps!

with the January 10, 1983 seltiement
and no adverse comment i3 expectaed.
EFFECTIVE DATE: This direct final nile
wiil be effective on May 22, 1995 unless
s*gm:zcam. adverse comments ara
received by May 11, 1995. If significant,
adverse comments are timely received
on anv porticn of the direct Anal rule,
that portion of the direct final rule will
be withdrawn through a notice in the
Federai Register. )
ADORESSES: All writlen comments must
be identified with the appropriate
docket number and mus! be submitted
in dL.pI cate 10 EPA Air Docket Section
(LE-131), Waterside Malil, Room 1500,
1st floor, 401 M St., S.W., i‘vashmgtnn
DC 20480, -
Docket No, A~93—0, conra.lmng
supporting information used 1o develop
the proposéi, copies of all comments
received, and responses Lo comments. (s
gvajiable for public inspection and
"O*ﬂ\'ing from 8'30 a.m. to 12:00 pam.
. Monday
._mm.g" —-r:ca_v exc.uamg legal
nclicavs, at ZPA's Air Docxet Section,
Waterside Mall, Room 1500, 1t floor,
"G; M St 8., Wasn*"ﬁ Ou: 20460.
A reasonable fee may be charged for
CODYINg.
FOR FURTHER INFORMATION CONTACT:
Drwight C. Alpern. Attorney-advisor, at
.202) 233-9151. Acid Rain Division
{626411, U.S. Tnvironmen:al Protection
Agency, 461 M St S.W., Washington, -
D 20460, or the Acid Rain Hetline at
[202) 233-8820. ..
SUPPLEMENTARY INFORMATION: All public
comment received on any porten of this
dizect final mele on whick significar
adverse comments are Limeiyrsc:ei’ved
wiil be addressed in a subsequent final
rale. That final rule will Se basad on the
reievant portion of the ruls ravision that
is noticed as a proposad rule in the -
Proposed Rules Section of this Federal
Register and that is identical to this
direct final rule. The contents oi the
crezmble to the direct final rule ars as
follows:
L ,afmz-ou:e Purposes of Redueced
7 Unlizatien Plans and Allewance
Surrencer for Underutilization of Phase
ITrnits
i Red.:ced Uilizstior Plan
patch Systemn

A ktﬂm. st\ern ang icen\-"cauon of -

_ Di s::»atr_'"t S VSTEIT
B. Apponiotmest of Phese | Units
V. Emissions Rate
A Non-Utility Generators
3. Dispalch System Emissioos Rate
C NTRC Emissions Rate
V. Acdmimiszative Requiremen's
A. Execuuve Order 12866
B, Unfunded Mandates Act
C. Paperwork Reduction Act
D. Regulatery Fiexibality Ac

by the second unit.

E Miscellaneous

1. Background: Purposes of Reduced
Utitization Plans and Allowance
Surrender for Underutilization of Phage
I Units

A Phase [ unit {s underutilized if, in
any vear in Phase [, the toial annual
vtilization of fuel at the unut is less than
its baseline, Le., its annual average fuei
utilization for 1985-1887. The
provisions of the Act that relate to
reduced utlization or tnderutilization
cf Phase I units are :01."1::". In sections
-OSud]anc 408[ s

In a'wang the Acid Ram Program
into two phases, { e, Phase { applicabie
only to larger, dirtier units and Phase U
apzlicable 1o virually all utiity units,
the Congress recognized the potential
for zircumvention of Phase [ emission
reduction requirements. A Phase [ unit,
which receives ailowances {or its
baseline, couid simply reduce its
utilization below baseline by shifting

_generatton of electricity to a unit that

wes not covered by Phase [ and did not
have to use allowances to authorize its
S0 emissions. The Phase [ unit would
retain the unusaed allowances but the
same amount of SO could be emitted
which would not

use up anv allowances. See 38 FR 60851
TNov. 18, 1993). It n sechian 108(cH1UB).

Congress sdopied the spludon of
requiring schmission of a reduced
utilizaticn plan by owners and cperatars
of any Phase [ unn that plans to reduce
the unit's uulizalion in order to comply
with Phase [ emissions limitations, The
plan must desigmate the units (referred
10 3s "COMpPensaung units') to which
generation wes shifted or account for
the reduced vtilization through energy
conservauon or improved unit
efficiency. 56 FR 60219 INov, 22, 1594},

Section 402(d) provides that the Acid
Rain reguiztions must permit utilities to
ContNUE t0 operate in an economic and

religble fashion (e.g., through central
dispatching that may result in shifting
generation fom Phase [units to other
uniis or generators). However, section
403{d] also provides that the Acid Rain
regulazions must require utilities to
compensate at the end of the year for
emissions resuiting from such
operations and must facilitate crderiy
and competitive funciioning of the
allowance systern, 36 FR 63019 {Dec. 3,
19910,

-In order to achieve the ohjectives of
both sectien 402(c) and section
408{c)(1}{B}, EFA acopted, in the
January 11, 1993 regulations,
requirements concerning the submission
of reduced utilizadon plans and
allowance swrender for
underutilization. The regulations
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reqlire that the des;gnated
repressniative of any Phase [ unit with
viilization bpelow heseline apply
formulas in §§72.91 and 72.92
estimating the emissions (if any)
resulting from such underutilization
and surrender allowances covering the
estimated emissions. In this way, the
emissions consequences of shifting
generation fom Phase [ units are
accounted for, and Fhase 1 SO: emission
reduction goals are preserved, without
tkhe desiznation of specific
cormpensating units.

In zddition, the January 11. 1993
regulaton s requ."e the submission of 2
reduced utilization plan for any Fhase |
unit that is pla.nnnd tc be utilized beiow
base:ine as a method of complving with
S0: emissions limjtations. However, if
the allowance surrencer requirements
are met and the unit meets criteria in
§ 72.43(e}, a plac is not required. The
criteria are broadly drawn. For example,
under these criteria, a plan need not be
submitied for enderuliiization caused
bv ecenoric dispaiching that reflected
Increases in generagon costs {e.g.
sliowance costs} at the umnit, The Agency
adopied this spproach of Lmiting the
pien submnission requirement because of
coucern Wat, (nier glia, economic
disgatah and operstion of utility
Svslems or power pogls might be
inhibiizd because utiltes might be
unaie to designate comipensating units.
56 FR 63021 -

1I. Reduced Utilization Plans

As noted above, § 72.43(e) of the
Jaruary 11, 1883 regulations sets forth
<iteria for masing retrospective
r:lererr:'dnaticns.as to whether & Phase |

unit was uncerutlized for the purpose
of comp.ving with 5O- emissions
limutztions. If underuulization was for
the purrose of compiiancs, then the
uni have a reduced ullization
1 Ifenderstitization was incidental
it:lity operations, no plan is needed.

Dar‘tf“ulcr a plan is oot required if
Lhe allowance surrender requirerments
L:"'tclc“ §$72.81 and 72.82 are met and
one of severai aemor‘s.:ai_ons are made.
The demonsuations igv o ve showing
thi : the unil's underutilization was
caused Dy & dispatch-sy stera- wxde sales
decline. a forced cuiage at the unit, or

wLonomic dispatehing, i nene of these
dernonstralions Cad be made, the
Agency determines pna case—oy ~C3se

Ogsts, considenng certaln indicators set |

forth in § 72.43(e}(2), whether a plan
skould have been submizied,

The Avency has conciuded that this
1Toac is unnecessarily complicated
burcensome. Because of concerns
Phase I units would be unable to
designuls compensating units, the

> oy

eriterdia in §72.43(ej for avoiding
submission of a reduced wtilization plan
were designed te apply broadly. In *
paricular. & plan is not required to the
extent uncerudlization is caused by
economic dispatching, Consequently,
uncer these criteria. plan submission is
iargely optional sc long a5 the allowance
surrender requirements are met.

However, cespite their broad scope,
the criteria still leave some uncentainty
as 10 whether the Agency will agree that
a recuced utlization plan is not
required even if allowances are
surrendered. Further, swners and

peraiors of Phase 1 units carry the
burden of showing that the criteria are

met. In fact, the January 11, 1993
reguiziions require Fhase 1 unit owners
and cperatlors to show in their annual
compliance certification reports the
arcounts of underutilization caused by
sales deciine, forced cutage. or
economicdis-oakcbing. 43 CTFR
T2.820a){2 {1 983, The annual rezems
must alse include specified inforrmation
en forced outages at Phase ] units. 40
CFR 72.52{a}(3) (1993). Additional
submissicns are required during the
vear i the event of a forced cutage that
w%ll sermanentlv sou! down a Phase ]

tand result in smmnq generation o
other units. 40 CFR T 2.92{b)1) (1993).
Yel. :L-.'.s uncenginty and burden serve
n¢ real purpose if the allowance
surencer requirements of §§72.92 and
72.9C are met. The allowance surrencer
procecures account for the emissions
censeguences of underutilization and
conseguernt shifiing of generation and
therefore obviate the need for a reduced
uilizztion plan under section
408k 1113} of the Act. Once
uncerutilization is accounted for under
§§72.91 and 72.62, there {$ no basis for
regeiripe anv further acoounting
throusd the designation of
COrnDensaling Lnits or energy
conservanon or vmit efficiency
measurs.

The Agency cencludes that §72.43(e)
shouid 5z revised so that the
requiremem to submit a reduced
utilizztien plan for an underutilized
Phase [ unst is elimrneted if the
ailowance surrender and reporting
requirements of §§ 72.91 and 7Z.92 are.
“e' This 15 2 reasonabie wav of
b TII0TL2ING secticns 408{c)(1)1B) and
$021d) of the Act. The other ¢Tiieria in
$r2.33(e} are therefore superﬁuous and
are removed. Sections 72,92(2}(2) and
P}and ™(1) of the Jenuary 11, 1883
regulaticns, requiring subrmission of
informaticn in annual and other reports
related to the removed eriteriz |

§ 72.43(e}, are also unnecessary and are
removed.!

. Dispatch System

The dispatch system of a unit plays an
impenant roje in the eliowance
surrender caiculations under §§72.91
ang 72.92. For example, {2 Phase [ unit
has a reduced utilizaticn plan, the
amount of reduced utilization
accounted for under the plan (by a
tompensating unit, conservation or
improved uznit eficiency measures, or
sulfur-Tee generators) must be
determninec. See 40 CFR 72.91(2}(3)
{1582} (requiring calculation of “plan
reductions’), The percentage change in
the total sales of the dispaich svstem is

a factor i calculating reduced
utilizetico accousted for by a suifur-free
generator. 40 CFR 72.91(a)(2)(:i1) (1293).
As 2 further example, the total
generztion produced by the usits and
generaiors (o a dispaich system during
a Pbase ] calendar vear mus: be used to
determine the oe-centage or total
disgatch system sales for the year that
was generated by units and generators
in the dispatch svstern. That percentage
is used (o calculating the emissions rate
that :s 0 tWT used lo determine now
many allowances must be su:*erderea
for ihe vear 40 CFR T2.33cHZiviA
(18293,

The - gency js :evising §rz.zziel )
o

toc

ancer 'ung the cetE'm_ aLor. z unit's
ispatch svstem. In addiuon, .-.f:.xe

2.23{0 allowed swmers and operators
of Phase I units to request that a fhase
Lunit ze ap:ao*-timec‘ among its owrers
and heir dispatch systems, cemtain .
revisions of the provision are needed (o
make it more warkable and 1o
coordinate it with the sliowance
surrender procedures under §§ 72,81

and TZ.52.

f‘»

g L Svsiern gnd Identification af

h Svstem

Undcer §72.23. each Phase [ unit must
be treated as part of 2 dispateh sysiem
for purposes of the allewance surrender
procedures.? and the unit's utility

‘dition. § 72910 of the janvary 11, 1993
5.5 revised 1o Take U Ciear lnalthe

: o mens io §7C.81 aspiv s !
calenddr ve&rs .o Phase | Since § 71520
10 CElEnCal vodrs cotered by §"' 9 Likls iimitation
aj:r:hes 1o repomng uncar bath sectiens, This

N Phase . whenar sy ool atiling
units are ;v-|e|:" g Acid Bain 50 ermissions
limiigituny See 56 FR 53018 and 58 FR.
*Beczuse the illowmance sumrender DYOCE‘d‘—‘-‘H are
ipund in ooth §72.97 and 872,92, §72.2%al s
revised to reler 1o bolh sections. The same change
15 made. for tne same reason, w0 §7.33{ci4] and
(eliZ)amd 722302 iviand v ) This confores
Cantinned

L 1805, R
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svsiern (as defined in §72.2} is iis
dispatch system unless a complete
identification of dispatch system
including that unit is submisted under
§72.33. e e

In the January 11. 1993 regulations,
uttlity system is defined as all
intercannecied units and generators
controlled by the same ulility operating
company, as reported in the National
Allowance Data Base ([NADB). The
difficulty with this definition is that the
NADE was published ic final form in
March 1993 and necessarily reflects
information on utility systems as of that
time. The Agency recognizes that the
owners and operators of some units
hzve charged since 1993 and,
particularly in light of increased
competition in the electric utility
indesiry, that more changes may ocgur
during Phase [. In order to clarify that
designated representatives mey submit
identifications of dispatck system to
correct the utility system in which a
unit‘or generator is listed iz the NADB
and that is used as its dispatck system,
the Agency is revising the utility-system
definition. Sectien 72.2 now defines
ati{ity system as all interconzected
units and geaerators operated by the
same wtility company and does not refer
to the NADB, Secuoen 72.33{e}{1) is
revised 1o state that unless otherwise
orovided in an ideatification of dispaich
svstem, a unit or generator included in
the NADBD retains, as its dispatch
svstern, the utility system repored in
the NADE,

The NADB lists one ut:lity operating
compary for each Phase I unit, Phase II
unit, and non-affected unit in the
dazabase. Section 72.330)(2) of the
January 11, 1883 regulations states that,
except as provided under § 72.33{f], no
Phase { unit may be listed in more than
one identification of dispatch svstem.
Although § 72.33(b} of the january 11.
1693 regulations does not state
explicitly that other units or generators
alse must be confined to & siagle
identification of dispatch system, other
provisions of the regulations reflect
suck 2 limitation. For example,

§ 72.33({f) states that, except for the
provisions fer epportioning Phase !
units under § 72.33(f), all provisicns of
the regulations “applicable to an
affected sowrce or affected unit * = -~
apply to the entire unit.” 40 CFR
72.33{f)(8) (1693). By furtherexample,
the provisions requiring calculation of
the “total” generation of the units and
generators in a dispatch system are
Dased on entire units and generators and
do not provide for division of a unit's
thess provisions with other provisions in the
Jamuary 11, 1953 regulations that cite both sectjons.

or generator’s generaticn among rmors
than one dispatch system, except for
Fhase I units apportioned under
§72.33(f. 40 CFR 72.62(c) 2] (v)[A)

(1893), See also 40 CFR

72.92(a)(3)(1i1}{A} (1993] {"attual
annual” generation of the sulfur-free
generator]. In addition, dispatch system
emissions rate. which is celcuiated
using the aciual annual emissions rate
of all Phase {I units in the dispatch
system, 1s based on the ulilization of
entire units, and there is no provision
allowing apportionment of Phase II
units. 0 CFR 72.92{c}{2](+){C) [1983).

In order 1o remove any possible
uncertainty conceriiing the treatment of
Phage I unitg, non-affected units, and
generators {including sulfur-free |
generators and. 25 discussed below,
non-utility gemerators), the Agengy is
revising § 72.23(b){2) t¢ state that, with
one exception, a unit or ganerator can be
included in only one dispatch system.?
The only exception is provided in
§72.33(i], under which 2 petition to
apportion a Phase [ unit among two or
more dispatch systems may be
submitted and approved. Section
72.23(f} provides that, i{ the petition is
approved, the portions of the Phase |
unit will be treated as separate units
under $§ 72,91 and 2,92, the allowance
surrender provisions.

Severzl oiher revisions 2m¢ made here
to the provisions concerming
identificauon of disparch sysiem. While
the lanuary 11, 1993 regulauons require
2 compiete identification of dispatch
svstern to include a list of all units and
suifur-free generators in the dispatch
svstem, the revised rule expands that
Lt to inciuce all generaiors, including
sulfur-free generators and non-utility
gererators. The January 11,1993
regulations zlso reguire that if the
submissions under §§ 72.51 and 72.82
by ail designated representatives of the
Laits in the identified dispatch system
do net conform to the system-wide data
nrovided for the dispatch svstem, the
Administator must reject the
identification of dispatek svstem and al!
the submissions and require
resubmission using the utility system of
each unit as that unit's dispatch system.
The revised regulations make such
rejection optional so that the Agency

* The units and geaesators included ina given
dispatel svstern under § 72,2305 or (2) may be
¢hanged under §72.33(d), A complete identification
of dispatch systers raflecting the changs, must be
sudbmiuzed for both the dispateh svstem fom whick
the units or generators are rercoved and the
dispalch svstem to wiich tha vnits or generators are
adced. if the sntire dispatch systems fom which the
nits or genamalors are rarmoved s (nciuded in the
disparch system to which they are idded, then an
identification of dispatch svsiam s necessary only
‘oz the latter Sisparch svstem

may instead reguire corrections of the
submissions and allow the
identification of dispatch system to
remain in effect. Sections 72.33(c)(4)
and (e}(2) are revised to implement that
change. Firally, § 72.33(b){3} is revised
so that the deadlire for providing an
identification of dispateh systemn is the
sarme as for providing 2 petition o
gppor.on a Phase [ unit under
§72.33(0){1} e, submission to EPA by
January 20 of the year that the dispatch
system is 10 take effest.
5. Apportignment of Phase I Units

The january 11, 1893 regulations enly
allow for the apporuonment of Phase |
units, and such apportionment is only
for the purpose of applying the
allowance surrender procedures of
§§72.91 and 72.92, Uncer § 72,33(f) of
the Jaruary 11, 1993 regulations, Phase
iunits with multiple owners may
petition to divide up the unit, for
ailowance surrender, into pomtions, L.e.,
one cr more individual owners” portions
representing the owners’ respective
percentage ownership interests in the
capacity of the unit and the remaining
portior of the unit. The petition
requests that each individual owner's
portion be treated as part of a dispaich
svstem different than the dispatch
system of the remaining portion. If the
petition 15 approved, the adjusted
utilization (which, if greater than zero,
is underutitization) is caiculated for the
entire unit for the Phase | vear govemned
by the epproved petition. and esach
poruon of (he unit takes itz percentage
of the adijusted utilization reflecting the
owrersiip percentage that the portion
of the unit represerts. Each portion of
the unt then uses its share of the entire
unit's adfusted utilizaton in calculating
how manv allowances [{f any] must te
surrendered for ynderutilization of the
Phase [ units in its respective dispatch
system

The Agency recetved public corament
expressing concern that requiring the
pariions af a Phase I unit to divide
among them the adjusted utilization
calculated for the entirs unit fails to
reflect differenices ammong the Phase |
unit owners' respective utilizations of
their shares of the unit. While during
the Phase ! vear one owner might take
generation representing more than its
percentage share of the baseline of the
entire unit. another owner might take
generaticn representing less than its
percentage snare. )

Section 72,33{1) is revised lo require
the separate calculation of adjusted
utilization under § 72.91 for each
porticn of the unit for which a petition
to zppottion is approved and for the
remaining portion of the unit, This
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Slizotion [s made.a uniform
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of having two
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ntheco c c::v of the Phase |
cording 1o cormmentars, unit
some cases nu en Lﬂrna i
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during 1988
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derc 1885-1587,
raxe requested that e
How ke basis forunlt

rgnt for ourposes of
aiIow; C2 surTenaar 10 be consisient
with the basis for dividing up e unit's
zilowance allecation.

The Agency is willingto

meet tiese
concernis &nd ac*o...r‘odatn underiying
private agreements amonyg unit cwners
so long as the resulting regulatory
zrovisions are not foo complex and <o
Tot 4ppear to causs ov eraII any net
ac_x.-»rs_ environmental impact. This s

:gnsistant with the Agency 's general
hp:rmc.. cravmd...cnterr ring with

]

existing relationships among owners
and auera'o*s Ses 38 FR 3588,
Consequently, the revised §72.33(f}

. allews the deésignated representative (o
éiec‘: the apportionment petition one
of two methods for apportioning the
Phase [ uﬂ". the first me*r:oct {5 based

f

.

on the avarage of the owner’s pércentage
ownership of the capacity ol the unit fcr
sagk veerin 1985-1587; and the seconc
miathod s based on the average of the
snit's snnual wtilization that is
atiripuied to the ewner for 1883-1987.

Inerdzrie avold gaming by changing
conionment method o minimize
allowsnce sumrender each vear, the
regulztions make the selection ofthe
nmisnt method a2 one-lim

v
Lot

fer which any petition ‘a
d in effec.

-
|

30p0
election for each Phase [unit. The same
spporicnment method must te dsed for
ol pertions of the units for all vears in
o

a7

3 o

rtfc 1 ig appiav ed and
r‘"xer the Agency
s apporticnment methed is

el ec:ed the baselines ana ac‘”al .
utilizaticns for the portions of the unit

: 15 concemed that.

must not doudle-count or undercount
any of the baseline and actual
utillzation for the entire unit.
Tonsecrently, the revised regulations
"erui.e that the sum oft e beselines of
the portions of the unst (including the
individual oawmers’ portions and the
remaining portion of the unit) equal
190% of the basal me of the entire vnit.
Similarlv, for each Phase [ vear, the sum
ol the actual utilizeticns of the portiens
must equai 100% of the entive unit's
acteal utilization. In erder o ensure tha
he attcibution of & unit's utilization
twhether baseline or actual utilizatcn)
:0 specifiic owners is not achitrary, the
regu:adions require that the same

scoouniing procedures usad to attribute
the unic's fuel costs amo ng the owrers
he used far antmibuting uiilization. This

is reasonable because el cos:s at 2 unis
are directly re.ated to the uait's
! the mmEBtu of fuel

v P

ctilizazion ({e
consumad).

The revised § 72.35(0) estabiishes the
requirements {or the contents eia
complete petition to apporiion and |
crovides that the Administrator may
arescribe a format. Inadditlon to the
raquirements in the fanuary 11, 1993
regulations, the petitien must include
the election of zpportionment method
znd a list of the units and generators
rnd apporticned uniis to oe included in
cispalcl system proposed for each ~
unit covered by the

an

“'!n

pernion of the

petition, The des gnaied repr ‘esentative
15 nct :eculrncl tc submit with the
petizion the documentation sepporting

i

the hasalines ‘or the pormions of “the unit
or the dispatch systems amposed {or

sach portion of the unit, The Agency
maintains that this is 2 sound approach
in light of: the centifications by the
c,sugnatnd representatives that the
information in the petiiion is true,
accurate, ang complete; the Agency's
ability to regquire submission of

additional information before acting oo
petition or atany other tme: and ths
poteniial for aftar- tne-*’ecL spot audits

The January 11, 19$3 regulations

rgquire that, wita —esa:c to the dispaieh
swstem proposed {or each owner's
oorion of the uniy, the dispatch system
must de e grovp of ali ts and
generatars Lhat arg [nterconnected and
sentrally dispaiched and that are
inciuded in the same utility sysiem,
Molding company, or pewer pool. The
diffiguly wi.h this requiremnent is that
a Poase I unitto be appox tionec has
le owners and anly cne owner
may Ge the operators. A non- ODerat.ng

wner's portion of '_ne unit canpot be in
the " tht}, systern’ ' ofthe non-
operating owner's other units and
generﬂto"s because, as defined in §72.2,
only uniis and generaters with the same

IEEa b
il

- -.;

led to sach portion 7
d itg respective

3 das'gn_a\ed

: :r.e a““or:*orec g

_r'cns ;:ﬁ\ f'?':-
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'[

nthejanuan
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ovision !

ved ’DSOu.Cu_'T: ntof a Phass

:\.gen v is concerned that
'zl of an apportioned Phass
: ci cur bta:lC“S may C.nang

50 that

po“.ar*ecl .r"
e interest {n the una
ng that portion ofthe
S cgterm that, becausse
pomonmenn

n of the unit waould
now mc-.m.c.e 2 port:cn of the unit tha:
was no ionger centrally dispatched
glong with the other uhits and
generators in tze dispatch system. That
ispect of the spproved apporticament
”and ine designaied representative’s
certification concerning the continued
central ¢ ispaicking cf the dispatch
stem) would no longer be accurate

:he apporionment shouid be
‘eml..atea Qi course, 2 new -
:ppertionmment reflecting the new
composition ofomershﬁp interests in
'he Phase I unit could be submitted for
coroval. Even without any change in

[
5

3
na

Jwnesship or dispaiching, the OWners 2
:l'e irmight determine that 2n
orricnimert is no longer desirsbie.

Ta ac:ommodate changes (a

Jircugnsiance and to provide owners
xome Hexibility, the revised regulatinns
.ciude a precedure for terminating
ipporionments. if a notice of
rermingtion is 91:_:red by the designates
representatives of 2l uniis that could e
::'fe ted by the termination {le., ofall
saits included in ail dispatch "rstam
{nclude any porton of Lhe unitj a
mitied by January 30,1
cr oamentist .;..:na:ed %or that
2zrarnd all ~amaining Phase [ vears.

N

:
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iPF

I, Emissions Rate
The January 11, 1992 regulations
reguire that t1e emissions conseguences
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of underutiiization for a dispateh system
be estimated for eack Phase { year Dy
ﬂuitipl ing that underustization
{referred 10 as “c‘iape*cb $YsiEm
zdiusted utilizaticn™) by an emissions
rats for genaration used b the dispatch
system io f'cr*lpv..sab for:
underutilication. Tie e:‘r‘.t:s:c.-s raie is
cg.“;csad :’cn emissions rate for
Compe sating generation sroduced by
n-Phase [ units and ger.err.:ors within
spateh system and ancih
jons rale for co":peasatmo
mation produced cutside the
tch system by non-Phase {
gn uniis and generaiazs and
'~=d b,r the dispatch system. To
iate the composite exmissioas rate,
missions rate ‘or generation within
5pau:n system is weighted by a

on equalto total generziian by the
s and geceratcrs in the cispatch
s;’stem divided by *ota_ dispatch system
saies (i.e.. total sales for direct use or
reszale) of the named utility system,
holding company, ar goser pocl that is

dispaich system) for the year. The
actual annual emlsmo 5 rates of the

; Al units in the t:_spa r:,. system are
proxy for e actual emissions
nop-Phase [ urnits and
5 in the dispatch system.
Similariy, the 2missions rate for
genecation outside the dispatch system
is weighted by the fTacticn of total |
dispaich systera sales that is accounted
:‘o- oy generation dutside the dispatch

.-.Le.... NERC region erssions rates or
non-Phase L non-foreign waits for 1983

2 used as 2 praxy far the zurtent
. nissions rates of non-Phase i, opn-
foreign units and generators.

In Tight of public comment concerning
COf’lr.er:sat g generabcn fom noa-
utitity generators, the calculaticn ofthe
emissions .u.e cfno*x-?‘zase funitsin
the c'.usce cx system, and 1885 NERC
emissicns rates, the Agerc" is revising
these L;ect.;c\ the January 11,1593
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AL Dlon-Utiinr Genemid
Tz Agenev received public commen?
‘it soma ntlities are recuired by

zlectricity mav result in nraduced
utitization of the utility's own Phase !
unmits. Since non- ut:‘rtv enerators may.
have a dif erent-—-apoarer‘t!v often
icwer-—emissions rate than that of the
utility's Phasa 1T units or the WERC
reglon emissions rate, the commenters
urged that the formulas in §72.92 be
revised 10 take account of this third
possible source of compensating
Zeneration,

- The zilowance surreader procedurss
in §§ ”2 51 and 72.52 are not intended
o resuil in a precise caicelation of the

emissions consequencas of
underutilizanon of Frase [ units. The
orecedirss were adopled (o provide an
administatively feasile method of
develeping Tsasonabie sstimales of the
emissions resulung fom generation
compenssting or tnaerubilization. In
light of this goal, the [zouary 11, 10832
rﬂc'ulat ons asiablish 2 composite
emissions rate based on two general
categaries of compeasating generation.
uecauu some utilities are obiigated by
law tp purchase non-utility cvaer'at.on
that may force them to reduce
generation ai their owr units and
DECILIE RO ‘u'ilt;; 5onerators tend to
mave relauvely low S0: emissions, the
Agency is revising 102 reguiations to
tare zccount of noa-ulility generation.
This change increases somewhat the
complexily of the ailowance surrender
formuizs but. as a practical matter, ondy
ylilities that must buy fom non-uu_hrv
gengraiors ars af_r'emea oy the change.
VWhiie the Agency maintains that, cn
balange, the c._ange is reasanabie, the
Azencw siresses that the aliowanc
surrender formuias are galy 'ntendea io
esuimile emissions and that any more
refinements that would further
compticate tee formuias would seem to
becounterproductive.

The provisions ano*aor‘ati.ng non-
utllity genarators [oto the allowance
surrander procedures are sremrised on
hie fact that utilities acquiring aon-
stility gensration bave very limited
informatior atout the non-utility
generators. Utilities contract to purchasge
non-uiiity generation but, as a result of
not cwiing of operating these
generators, aave litde or a9 knowledge
anout the fuels used by, and the Leat
rates and emission ratas ofl the
generatcrs. Tae Agency similarly has
iimited .alommansa ADout aon-utility
generators ,_-_usa nev are not affacted
*‘:'5 Censequenily. the revised

regriacians e tha available

oo unthese g-heﬂators N
.-A.kss cas hmitalions and Xwh
uratties) to estimate emissions
.:,..s:""g generztion acquired

srnatis

: f1o e tremtadasa non-utitity
ere*: T.a pcwe’ prodection faciiity
t be an affected unit or 2 sulfur-
ke facility must use its
mest sm’ngeat federally enforceabls or
State enforgeable 30; emissions
limitation for the Phase [ year as the
estimate of its actual emissions rate.*

‘Herr.:.ssm:*..s limatatons vary depending on the
fuel used, Loe most siringeat emuiszions l-m.:u.tm
mnst be caloviatec for zach el used. The resuliing

With one exception,ifno unit-speciﬁc
limitation that zan be exp:-essed in 1bs/
mm3 is apglimble ’o the facility for
the vear, then the facilitv cannot be
treated 2s 3 non-utility generater for that

" vear, The only excestion is where a

facility without an emissions Limitation
is autherized by law to use only natural
Zas 25 fzel; in that case the most
sizingent emlissions {mitation forthe
frcilin ¥ is deemed tc be 0.0005 Ths/
.\.1..5“1 5

A5 Giscussed 2bove, the January 11,
1893 regu.atmna ca‘m.la e a composite
erissions rate for 2 dispatcd system
refleciing compensating generation from
within or fram putside the dispatch
svstern The revised regulations
iatroduce a third category, nen-utility

gereration from non-utility generators.
which squals the tot:i Zengration
ﬁccuire" from non-urility gecerators
tha! the chspatcn system is required to
purchase by Federal or State law or
orcier of a utility regulatory commissioa
or under a contract awarded as the
resiit of a power purchase soliciiation
required ey Federal or State law or
Lit:izy regulatory commission order, To
prevens double- -counting, such
geﬂ.e—a::cﬂ is excluded in caleulating the
fractions of dispaich system sales
accounted for by generation within or
cuiside the dispaich system. Total non- -~
utility generation Fom non-utility
generzlors is used to caleulate the
fractien of dispaich system sates
zccounted for by such generators.

The non-utility gensrator average
emissions rate [s calculated using the
most sinogent erissions Lmitation (or
for natural-gas-only facilities. the
Cefaull emissions rate) for each noa-

utility geaerator fom which the
dispaich system was reguired to
purchase e’&CTI'ClT.j weighted Dy the
Aot \kwbi frequired elecmcry
purchises during the year. The fraction
cfge:e"uo" frem non-ulility generators
a-utilily generatar average

falz w2 used, ilong with the

for generziion within

ide me :uspat o sysiem. o

g 2082 amissions rate
ungan uuu:.aILD'l for
m fortae years This

number o7 showances

ml’D

Lmarancd with che & ghesi BBty mus be used
as 1he estmale (o the acTual emssons rate ol the
non-ull,iy generator,

‘This sefault emissions suie s 'he average 50,
emissions fate Tor naturzl gas and was used for
purposes of m'ioca:.ng aliswarees 1y utiliny units
under seciion 405 of 1oe Ac Sve C:mpnlm.cs of
Alr Po.lutant Emiseion Faciors [AP—42) Vol 1at
1= through 143, US EPA [-.t"* ed 1585)

s The aispatch-systam-wide cata related 1o noa-
ut:lity ganerators must be included in the dispatch
yy¥siem cala reporn under 37202030
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endered by Phase |
isp atch system.

. Dis ons Hate
The ;anuar; 11,1993 reguia ations use
neactua a:*ual emissions rate fora
dispatch system’s Phase T units to
astimate the er*..ssmrs rate ‘or the
dispatch system's noa-Phase [ units.
mber 3, 199‘ oropesed

,.
T

L R T T
=)
@ cr
L )

=
re tior Agency prs gposed to
weight the ac*ua' annua! ermissions rate
foreach Phase I vnitby the amount of
the Phase I unit's increase in utilization
for the vear cver Daseline. 36 FRB3147— .
<8 [Der; 2, 1991). The Ian._a:" 1, 1883
reguiitions adopted a simpler approach
of weighii _“g ac tal znnual emissions
rates ‘:J sach Phase ] u:m 3 total

oul 1 C Comments sm.;,gesL ng “hat
.Velsl't_:'lc by the incoease cver bageiine
orovides a more realisyc sstimate. It
seems reasonatle o Teat a ctidzation
reduclion Since 1683-15987 of one unit
in a disgatch svstem 3 bemg
com:ensa‘nd for by a ctilization
increzse since 1985-1 98 ofancther
unit in that dispatch sysiem. Further,
Fas =D"-cac‘n 1§ sumilar 1o that \aken

o suifur-free generators.
,-ensmmr_-; gererstion claimed 1o be
acquirea STom sulfur

Tee generaters
recuced uzigizaz:on oian cannet

: n Tegl

=xgeed the amoun: of electriciy
producad by the :Ll‘ur free generator (n
zxcess of e averags znnuel smount
srocuced Dy the generator in 1585~
1647, See 33 PR 3632, For'these reasons,
e Ag new Isrevising the provisions fer
calediznng dispaich --sLem amissions
rate to weight Phase U vnuts” actual
ernigsicns rates bv 22ch unit's increased
uu"-:.at.or: over Daselme Howewver, the

A cognlzes that it s possible
that ne ?1 se [l unitn 3 dissatch
system nas increased ctilization over
caseline. In that vase. non-alfected units
= providing the Ccompensating
Lewrazicﬁ but. because of the lack of
emissicns data from suen unils, the
Frage I unit emissions rate must stil b
used 2s 1 proxy for acn-affected units’
ssigns rates. The revised reguiations
iher er‘ re provide that {f no Phase IT unit
i ec sbove baseline. an average rate
e calculated using the Phase I
nual actual emissions rates
ed by each unit’s tatal vnilization,
.‘.fo:ec.er. if 2 dispaich system has no
3'“1_5& I unit ernissions rate for the vear.
ine NERC region ermissions data will be
csed imstead.

C. NEAC

O

g

is
F"S'D
[‘.:

C Hegfon Zmissions Rare

uary 11, 1993 regu J tions use
{ERC data to estaglish the non-
{. non-foreign emissic g

Thelan
1983 N
JdRe

232}

ezch NERC reglon. The 1985 emissions
rete for units in the NERC regien is
multiplied by the fractign of non-Fhase
I nonforsign urnits in the NERC region
in order to exclude ganeratmn and
resuiting emnissions rom Phase [ units
andg all forelgn vnlts and generators.
The Agency has learned | tirough
pubuc comment that the {igures in the
regulations for the fraction of non-Phase
L nen-foreign generation contained
inzdvertent errors and failed to actually
exciude foreign generation. The Agency
has recalculated the Tacticns of non-
Phase I, non-foreign generation for eacin
MNERC region. 1aa e 1 of the revised
regulations includes the correcied
figures so that foreign generaticn is

-

exciuded as intended.”

V1. Administrative Requirementls
A Zxecudive Crder 12858

Under Executive Order 12866, 58 FR
51725 (Qct 4, 28930, the Administrater
must determine whether the regulatory
action is axgn.cht and therefore
sub’ect to Cffice of Ianager"ent and
Bucdget (OMB) review and the
requirements of the Executive Order.
The Order defines "sig'xi"u.am
regulatory acticn” as one (nat is likely
1o result i a rule that may:

11y Have an a"nuzlrez‘.ec on the
gconomy of 3160 million or more or
ac’vsrsely aifect in 2 matemal way the
ecdnomy, a secior of the ecenomy,
prodaciivity, cemoetition, jobs, the
EnviTGnInent, puLl ¢ heaith or saferv, or
Stere, local, orthal gmemmen:s or
COMTUTIILES;

i<} create a serious inconsistency or
ot'.e. wise Interfere with an actian taken
T planned by apotaer agency:
| matemally alter the budgetary
T c of ent.\le...nn s, grants, u:.er fees.
* loan programs or the rights ar
oii -; t .ons of reciplents Lereof, or

147 maise novel legal or policy issues
arising out of legal mandetes, the
President’s prionties, or the principles
se: femh in the Executive Crder.

Pursuant o the terms of Execuiive
Order 12886, it has been determined
thatthis muie is 2 “significant regulatory
acuen’ tecause the rule seems Lo raise
naovel legal or policy Issues, As such.

this 2¢ticn was submitted to OMB for

ay 2

celation of "sulfur-free 5=ne¢2t 50t s
'0 maxe .t cleas lhat anlv facilitas .athe
1guous siates ik Le United States or tae
"'C--.;Ol.{f.'.'cd"la‘v’ uuai“v s sv.lfqr:'ree

o .,ere-:.. Elg .mc uging ‘o‘= gn k,ene ation
‘c.ves oo SC; emuissions; that oifset
warat:lization (s already axcluded Som
Vdwance su—:ender ‘nthe revised Table 1.
.ﬁ Dwing fereign fambiies 10 be designated as
ar-“ree ae reratars and the generation acguinrg
= 1o e use w0 offaar underutilization
4.8 Joubleezoent sugh generation,

review. Any writlen comments
OMB to ZPA, any written EPA resoom-.e
to ticse comments, and any changes
ade in response 1o OMEB suggestions g7
-ecsmmenaag.c 15 are Incleded in the
decket, The docket is available for
oubiic inspection at the ZPA's Air
Jocket Seciion, which is listed in the
ADDRESSES section of this preamble.

3 Ln‘l nded Mandates Ac:

icn 202 of the Unfunded
; atgs Reform Act of 1295
Un ﬁfxdea Mandat es Act”) (signed

law on March 22, 1993) requires
that the Agency prepare a oudgetary
Impact statement hefore promulgadr K
ule that includas a Federsl mandate
that may result in exgendityure bv Staie.
local, and triba; goverwments,
aggregate, of by the orivate secgox; of
5100 miikioner more inany one year,
S-Pct on 203 requires the %gnrcv to

establish a plan fer sotaining input from
and informing, educating, and advising
anv srall governmernts that may be

sigmifllcantly or uniquely affected by the

'f‘onaome
the obiectives

Agency explains
g ‘5 “:t:e gcted oo
ni= alzrmasive is
'1 law.

ec* Tnalmuleis
in the nx-ena“ure Iy

-
2ast gost! W ”"L’:St
25

w e

theselection Df

ficelly accreswd
: tcostly, mest ¢ :
tive, or i2ast 'amcie SCme

. Because small governmeni:
.gnmcan.l.y or .J:ﬁcueiy
this rule, the Ageacy is nct
o develap e p! lan with regard
orerments. Howe var, as

FER I AR

-1
[{ e

o
by
t

SCLib:ECJ. inhis pream bie, the rule fas

)

OU.!‘CEE C‘
Jarions an

c* Ca reducing th
12 Aci ci ?a.n re
:.‘z:es 'Mmg bSoth

-gwned and "nwxcfcal atilities

-1y
.

2oenvstk Reduciion At
che infermation cm.ect'
irements in this o ::aue been
he Paperwark
GI, et seq..
1irol numosr

: ‘ed by u\fn usn de'

_'J’
3
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This collection of information reduces
the estimated burden, as compared to
the burden under the January 11, 1982
regulations, by =n average of 35 hours
per response for about 110 responses,
Thess estimates include time for
-evlewmgmswuctzc 15, se*n:'z:ro
existing data sources. gathering and
maintaining the data reednc and
comgleting and reviewing the coi:emm
of infemmation. An In.ormadon
Coilection Reques: dotument and
- estirmnates of the public reporting burden
were prepared in connaction with the
j'.:mua r¥ 11,1993 regula.m..s. 36 FR

30938; 38 FR 3550

Send comments negar:iing this burden
anatysis or any other aspect of this
colection of information, including
sucgestions for reducing the Huedern. to
Chief, information Policy Sranch, EPA,
103 M Sireet, SW. {Mail Code 2138),
Wash:ngten, DC 20460 and o the
Cffice of Information ang Pegulatery
Atfairs, Office of Management and

Budget, .‘\-’:snmgtcn oc mﬂ:;.rﬁarkaﬁ _

atre e
Sle

ntion: Desk Clitcar Tor 22

< Aegulatory Flexipiny Ace

2 impacis of

S .snd&r po! rent
3003 on small Susinesy

'\. : ac
to

H;{-‘a.—' Under 3 O.8.C. 70T
Uy iRSaung @ niice ol rocosed
e na.'r..me, must pezuare and make

' puauc ComMELl 3
xibtlity 2naiysis. Suck an

.,.,..m
50
3
o
=
a1
i
a.
o r
r R
g
wm
JI.‘D
-4
1.2
3
En

=

rule,
Empa LB "’R 5
0

=1

t ca_v ave
ugn nificant ¢ nougl \oc._ﬂ*‘ce:j:e
nic impact addressed e

w o

be]

bH e
!

D
\u 3

,-'anuar- 11,1983 preamble. Pursuantis
the provisicns of:: U.S.C. 505(0). 1
hereby cestify that the revised rule w

act havea swch:mt. adverse .maac‘
on a substantial oumber of small

49
-}
B
v
7

& Miscefianeous

n 2stordance with section 117 of the
AL.. wssuance of this rule was preceded
by consultation with any appropriate
advisory commitiees, independent
gxperts, and lederal depariments and
igenc:es.

.
Coiembiz zrd prod - amiier-ree
vanemtion.” _

List of Subjects in 40 CFR Part 72

Saovironmental proteciion, Acid rain
program, Alr polll..tion contrel,
Compliance plans, Electric utilities,
Permits, Repor‘mg and recorckeeping
requiraments, Sulfur digxide.

Cated: March 31, 1595,

Caroi M. Browner,
Adminstretor. U8, Environmental Protection
Agency _

Forthe reasoos set forth in the
preamble, chapter T of title 40 of the
Coce of Federai Regulations is amended
2s foilows. C

PART 72— [AMENDED]

The acthority citation for pant 72

.
conilinues to *ead as loilows:
Authority: 42 US.C. 7507 and T551. et seg
Z. Bection T2.2 s amended by revising
tne definitions for “suifur-Tee
generation’ znd utility system™ t¢ read
as Intlows:

§72.2 Detnitions.

- - - * -

Sulfur-feee geruration means the
<eneration oi electrici'y by & process
THT Joes 1ot Rave any zmiss
inciug =1y

<pefusdiowela, cdroeleniric,
nitei- orosolar, or wilu tenerstion. A

4 A:“r-‘"ea generater’’ 1= 2]
st is isvared inare . fone

e nr b

,,H...\.OHS

- " " - -

Jonity systam wreans 1l
intsrcennected unils and gensrcators
cperated by the snn.e uuuty soerating
ompany
o0 72,33 is ameanded by
aracraphs fa). (b)(2), {b33),
h.uih (CA- ). and {f) to read as
follows: ~

572 Idenpficsticn of dispatch system.
(2! Swery Phase { unit shall be treated
nan ofa dispatch sysiem for purposes
§§ 7'2 81 and =292 in sccordance

his section.

* x

" f

ﬁ:]

(2] Except as provu..ed in paragraph ()
ofthis secticn, each upit or generator
maov be included in onily one dispatch
syslerml.

{3} Any identification of dispalch
system must be submittad by January 30
ol the flrst year Jor which the
dentification is to oo in effect.

\L—d -« Al -

} The list of 21l vaits and generators

2 c.‘ud_nv sulfur-ree generators) in the
‘*p".ch sysiem.

- < -

I
L=

* C..

4] The following statement: ] certify
. excEpt as otherwise reguired under
petition as approved under 0 CFR
2.330). the units and generators listed
werein are and will contunue to e
e:-:*nnec:.ed and cenua’ly

c-wa ara Wi ll be .rea(ed as a

Centification of GLSP&\C.."! s"s.e“! ;5 in
ffect During such period, all
Ecr'm,mn concerning these umits and
ge; erators and contzined ino any
submissions under 48 CFR 72.51 and
T2.92 by me and the other dESJgna:ed
represeniatives of these units shall be |
LTSS eat and shail conform with the
ne dispaich svstern data reports
inder -‘:ﬁ CFR 72.92(b}. [ am aware of,
’*. i comply with, the requirements
72.33{e1(2).”

d under 30 CF
feiil] Anv uait or generator not listed

.n 2 complete identification ¢f dispatch

SLSiem t-Lat isin er’ec‘ snall trea; i1s

Saky o

:‘u.c-x un:t or generator is {isted

e NADR, snatl treat the uniity
Lnivm o repocted under the data fleid
LTILNANME” of the NADB as its utility

£ ‘-u,f'l

2] Durmng ty e werivd that the

Sennficaton of disparch svstem s in

: niammation 1hat concermns the
L2 oZensciiers in 2 given dispatch
‘. bl is contaned in any

B NTE IR trss ﬂ> unger 38 72.91 and 7292

ted representative of these
! be consistent ang shall
whhe data int
T

Waddes ke d.':-"a(ch
4L 5iem t.ata PDOT’S unde

e
2
I

ot

§72.9%b), !
thus rguirement is not met, the
Administrater may reject alf such
submissions and require the desigrated
representatives 1o make the sutmissions
cnder 357281 2and 7292 (i:‘c‘._.f.:'ng- et
moaith system datz !

» system of each uatt or gznerator
svsiem and

'-) l:

i
£
E

as ils respeciive disgatch
tr=at g he idennfication of dispatch
3»3tem 2s no longerin nfrect

N [1.‘- Iofw*ﬁb.andi ng parz n
;=011 of this section or any sul r"t issicn

ef an ideniificatien ‘_'::'Espa:cn sysiem
_uagdarna ?"g*apr's o) or {d} of this
szenon, the designated representative of
1 Phase i unit with two or more owners
may oetition the Administrater Lo treat,
as the Jdispatch sysiern foran owner's
peTIen of the unit. the diepatch system
af another unit.

(il The owner's pertinn of the unit
inall be based o6 cne of the fotlowing
LOPSIMIUNMEN: MmeLiods:

La) Qwner's shere of the units
x'JG"C‘-TV in 10835-13987. UﬂdE""His
method, Qhe baseline of the owner's
cortion of the unit shall equel the




Federal Register / Vol. 60, No. 69 / Tuesday, April 11, 1995

/ Rules and Regulations 13469

breellneg of the unit muitiplied by the the attribution of the unit's u: 1'1 zation in
average of the cwner's percentage 1955. 1986, and 1837 among th
ownership of the capacity of the unit for  perions of the unit and the c=1cu1ar_ion
each year dur:“g 1685-1 387. The actuel  ofthe annusl averags utilizs L.on for
utilization of the owTer's ::on.on ofthe  1$83-1GA7 farths nortiens ol the unit,
unit for 2 vear in Phase I shall equal the {iii) The name of the p'oncsed
zatual utilizztion of the unit for the year  dispaich system and 2 List 5¢ 211 units
that is atiribuled to the gwner. {including porticns of units) 2nd

{B] Cwrer's shore of the unit's generators in that proposed dlspatch
Hoseline. Under this method, 0 system and, upon request,
haseline of the gwner's ponrtion of the cuocumentiation cemons::::‘..g that the
unit shall equal the average of the unit’s  owner's portion of the umit, z2long with
anngal t1!1::vcr 1,63—'&98—‘ thatis  the cther units in the crogosed dispatch
aterit he acual swstem, are a group of ail wasts and

generslors tiat are interconnected and

el sa ! 5"15 1 ecrual *_he centrall: v cispatcked by a SJ.."‘gle udlity
o the wnitferthe y company. the §ervice COMPany 0f & -
bu ‘he guwner, singe hol cany. cr singleh
e inn raciual wilizatien of  powver peal
snallbp mbLied, crider The rollowing siziement, signed
paragraoh (.‘";'(11'\1) cftais section, o 4n ‘ne cesignated represeniatives of 217
owner of the unit u,s._ng accounting in the proposad dispatch system:
procedures consistent with these used iy that the units and generators
‘g deizrmine (he awner's share of the e aispatch svstem rreposed in this
fuel costs in the operziion of the unit n.onare U—"-C‘- will cont inue to be
i : '“. eriod for which the annual  ‘nizrconnected and centraily
'-iz:,-t;‘o'* _'5 '\eJng_ atimibuted. c'ispatched a'-c*. will ne treated as 3
petition lispatck 'em L.I‘C‘."" S0 CFR728

uring the period that tkis
pmrmec:. s effact )

wing stalemant, signed by
represantazives of ail
2ms that will
S DoTHad Or the unit i the
ved: "During tke pericd
i:':;.p‘:‘»nd. isin
raaticn that concers the

| Tre setition uncer Dﬂr:.or"Dn 1) generaters In any disgatch
: ~11a'1 e suomitted oy ciuding an" pomen of the unit
0 oftha first vear for which the o under the petiticn and that
e s%stam oropessd inthe ed in an_v sLOmissions Lngder
zet. fzpproved, A 2.31 2nd 7232 by me and the
tition srma‘?:ﬂc ude the inated rep ~esentatives of thase
mensina cv'-ua\ il be consiztent and shall
: - 1o the 2atz in the dispatch
ton afth aaaor::‘cn:nen\ sv3tem data reports under 0 C. ;
rzaragranh A1) ofthis T8kl [ am awars ol and wi ‘4 comply

setion, ith, recuirements imzscsed under

(i:J The ‘Jaﬁt ‘re a! '_L"e awiler s

; ner :v...er‘s
whilh 4 perinan under
of this sect.on 14s ceen
heon submitted (and act di sao“mveaJ
and a demenstate 1 -'.Lar. he sum of

- ELEN he baszeline ofany
~e anlt ecu..aAs 104

ceorion of ! l‘eurlt for
fer paragraph 1511)
corcv.ed ar bas

;e.,...m‘. The
hg petition, as
sun approval,
feation of
T system th Srmited prios
osraval and. ‘.cJ des any

A Whire .';a.;'.‘-]--:
n;.r:c}.-z‘u”n-‘a u"uE‘
L1108 3eClion.

Thioe oo

prlitivn,

211 Setérmine, on a cass-

rnper cilcelation and
~awis 3 the reports

quired under §§72.91 and 72.92, o7
lan reductions and COJ’I".DE‘"LS&LIPg
nemklo orevided to other uni

{4)T ne designated *enaesemau»e for
the unit for which a petition is 3pproved
L."]Ce:' saragrapn [.MJ of tnis sect:¢cn

(JL "] E

and the desigrated repreae"‘au s of aii
other units inciuded in all cispateh
svst ms tkat include any portion ¢f g

ali submit an a.n.nuaI C«.WIJ.CE

e ~nase i _mt eacn ;omon of
it for which a petition is approved
(53} of this szction
g portion of the unit,
‘ffla repo-:s she.linclude all required
caic ‘.r ons ang demonstratiens,

ch su:n pon on cf the un:t zs

;:ragra.,ﬁ

IE= e...a;n,
)

reafieg
2 sep:..rate Phase [ unit. Upon request,
the designatad representatives stall
cemonsttate that the data in ati the
reperts under §§72.92 and 72,92 has
been properiy attibuted or zpporticned
amcng tne gerions of the unst and the
cispatch sysiems and tha: there is a0
uncercount! nger deuble-counting with
x..-,al'a to :L»...ﬂ cata.

i) The Daseiine of 2ack pertion of the

unit for which 2 petition ! s aocproved
snali De un*er—m.Lea under paragrach

LUl end L) of Lais section. Toe
qasm ne of meremaimung porden of
such unitshall 2cual the baseline of the
unit s hg sum of the baseiines of anv

:-Ou..or'b o4
5 .:D‘*:':-Wu.
ne ac:uaL Wil 2T sach
for which a petidien
oe cetermined under
s} and (il of this
e aciual v ‘Tu.a‘io"' oithe
g portica of such unit shall
ac'ual JLL...ahicq of tbe unit
wm of 122 actual utilizations of
Q0% 37 23wt for wiich 2
1is appw»ed Upen requast, .l‘e
» recresentadve of the unit
trate icbe annual
meication reperr that the
sneaming calculation of
Li sm under parsgmeph
puirems ...ts
under p'u'"gr"on (3 ef

ded in paragripn

: '.J:e des._naied
mercesentstive shail sirendar for

: euur“mn the nu mDer f:.llo ‘AN Cas

ited N.s..‘.g the formiuial

4ot
ol \_ID\‘HR

izanLon

: e
ema. Ny pomion ¢f the unit
i3] In the event that the designated
¥ s lai zil ik

—
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c'e monstrations under
nis section and
tﬂe dministrator

! oe reated
as par‘ of the dispat ch :.vstE'n of the unit
accerdance with p 'ag'a'ah {e){1} of
th is Daragr‘_ph and any identification of

dispatch svstem submitted under
pu‘agm'ph b) er {d) of this section;

UiyT he designa: ed representatives
make all submussions under §§72.91
and T2.82 [incluﬁing the dispatch
SvS\em data report), treating the entire

nut as a single Phase [unit. in
accordance with paragraph [el{1} of this
paragraph and anv idenufication of
dispatch svsiem submitted under
::._rﬂgvaﬂn (5} or (d) of this section: and

{1il] The designated represeniative
su..e xder for deduction the number of
ailowances calculzted, consistent with
the reports under na’agrapn (D37} of
this sect:on and $372.81 ang 72.92,
using the formula in §72.92{c) and
treating the eniire uni as a single Phase
tunit,

(8) The designated represenzative may
submit @ notification to terminate an
approved petition by January 26 of the
f':rst year for which the termination is to

tzhe effect. The notification must be
:u.E!‘.‘:?L‘i znd certified by the designated
representatives of all nits inc! Hided in
o d'spa cil systems that ingiude any
ren of the unit apportioned under
et ion. LUpon receint of the
atian mewting the requiremen:s of
n'cr two sentences 0y the
inistrater, the approved aet*t'on is
a0 longer in effect for -hat vear and the
remaining vears (n Phase [ and the
designated representatives shall make
2ll submissions under $§72.91 and
72,82 treating the petition as no longer
in eifecs for all such years.

(7} Except as exoressiy pravided in
paragrephs (71 through (6] of this
section or the Adminisirator’'s aporoval
cfthe pention, all provisions of the
Acid Rain Program applicable toan
affected source or an affected unit shall
1pply to the entire unit regardless of
whether 2 petition has been submitted
or approved, or reports have been
submitiad, under such parayraphs.
Approval of 2 petition under such
paragraphs shail not constitute 2
determination of the percentage
Dwnership i1 a unit under any other
provision of the Acid Rain Program and
shall net change the lizbility of the

3 Ll
o)

By
d"u S

A

(:4, Y

cwners and speratars of an affected unls
that has exesss emissions under
§72.80e),

4. Section T2.43 {s amended by
revising paragraph ‘el to read as 'oi‘ows

§72.43 Phase!reduced diilization plans.

(2] Foifure ro Submit @ Plan, The
designated representative of a Phase {

unit wiil be deemed not to viclate,
during a Phase [ calendar vsar, the
requirament to submit @ reduced
utilization plan'under paragraph (0)(1]
or (4] of this section if the cesignated
representative complies with the
aiiowar'c surrender and other

requina §§72.32,72.81, and
72.82 of;' s chaoter,

5. 8zcticn 72,91 js amended by
revising P‘e inweductory language of
:aarac' g) (she formmula is i

nch a..sed, to read a3 [allows:

§72. 91 f’hase lunnt adjusted utilization,

ﬁepor: The desxg“atec ‘ﬁnﬂese'ra ve
for ear:" Phase I cnit shall'incluce in the
annua co'r"ﬂ'a.r‘ce certificaton repon
the unit's adiusted utilization for the
calen vear in Phase [ covered oy the
sezor, valoulazed as fallaws:

5. S:‘L;.O" 7290 is amended by

; U"
la

CJ

revising Darﬂgmor‘s (2). byr2cis
i’ L'_,_u G BEHIDIED (el(2)v
Tazie 1, removing and Teserving
paragraph (0(1), and aamng parzgrashs
Lb} 230 sad (212005 to read as

follaws,

§72.92 Phasalunit ailowance surrender,
(2! Annue! Compiiance Certification
ferom. If 2 Phase [ univ's adjusted
uulization fcr the calendar year in Phase
[under 372,81{a) is greater than zere,
Ure C2signated representative shall
include inthe annual compliange
certiflcation repont 1‘& umber of
swances that shall be sur —ende‘ecl for
¢ utlization us.ng the formutain
o {c) of this section and the
tions that were performed o
hatnumbzer
Ciher Sublm:ss:'ons

Tenemepdl

wen

Py e
UL n. ::
=
: 03
d m

T

L9
@ n
H TF
e
(=)

pal

- - -

3

) The caloulation of "dispatch
em e*msstons rate” under paragraph
2HVB) ofthis seciion;

__m

nxf
[7:%
pam

G} T:e calculation of “fraction of
enera :ion fror"t non leht) genemtc.s
1 arag-a:n (2N HCY of this

o

2 of "non.gtiiy
—'ussmns rate L.r-der
oaragraph [c}[:! VI(F) ol this section;

(il A cerificetion that sach designated
e;fesenta:ixe will use these figures, a5
ropriate, in {is annual (:O'*'l::I :ance
tification repor and will submit
-ecmest tBe data su upporting these

ulations; and

i) The signatures of 2l the designated
representatives. ”
ot A

[ﬂ'\l ror .

L Caleuleting Emissions Rate.

“Tmissions rate” {In lbs/mmBtu) {5 the
weizhted average emissions rate for
suifor dioxide of all uniis and

ererators, within ancr. outside the
disnatch system. that cantributed o the
dispatch system’s electrical output for
the vear, caleulated as follows:

mussions rate = [frzcuon of generation
within dispaieh sysiam < dispatch
¥SLEM AMUSSIONS czlef + [Erac..on of
gensration Tom non-uliity generatorns <
asn-utility generalor average emissions
mate] o+ [faction of 3enerc:io:~. ouiside
_.Lauatc"t system « Tacion of non-Pagse
! angd non-fotenan zene-auc*: 13 \_RC
region « NIRD ragion emassions rate

WWonere:

AT vFraciteon :‘g nerat u:m within
is

us.oau... svstam” (3 the .rac ion of the
dispatch systam s total es accounted
fer by generation ffom cnits and

ESneTiiONs Wi th,n the di saalcn sysiem,
ouner than generation from non-uulity
generators. This term equals the total
generation {in Kwh) by all units and
generators within the dispatch system
for the calendsr pear minus the rc;e.:
non-gtility gﬂrer::‘.c"l from nnn-atiiy
£enerators withun the dispaten svst em
Lc- the ca‘ﬁr lar vear and divided by the
tomal sales (in Kwh) by the dispatch

svstem for the calendar vear.
{B] Cispatch system emissions rate” is
the uefg'rec average : rate (in ibs/

.T.;..Sid} for the dispatch sysitam
;

calculated zs follows:
Cispatch system emissions rale =

& i

E 2. 0= 4
SN Lo

=3 1
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Where:.
o = the difference between a Phase [Tunit's
actua; wtihzation for the calendar vear

and that Phage Il wnit’s baseline. [{ that
cifference is less than or equal to zevo,
t~en the diference shail be eated as
z o D:nj for pu’DOSeS =H Aa:agrcnﬂ

Ui ef this section eng that unld 1 will

De excl ceo Eom r.e cq wiation o

:;o:-v. ":s\an ng the pr:or sentence, :f
the actual ttilirgdon of each l="*1.ase il
umit for the year is equal toor! less than
:ne naseline, then & shai! egual a Phase
Mun: v's acteal atliization ‘or the wvear,
Notwit sLa'Jd. g any provision st 5
paragraph (e){2N¥)(B] 1o e contrary, if
the actuzl u‘mz,a ian of each Phase ]I
unit :p the discatch systern is zero or
there are Ao Phase i unils in the
dispeich svsiem, then the dispatch
svstem emissions rate spall equal the
fraction ofnen-Phese | anc non-foreign
gezeration n e NERC reglon
:r:..Ju:JL.ed by the NERC region 2messions

rate.
r = a Phase Il un:il's emussicns rate (in lbss
mmBlh :le.e.'r:ined in accardance with
par 75 of this chapier for the caiendar
vear, . I
X = number of Phase 1 uhits .o the Sispaich
rat from non-

u..lJ.y 5ene:atars' isine
dispaich system’s ! o 'sales gcceunied
-

for bv generation
IJ { -
cis:
total om nen-
uilits n oroutside e
cdispa
divic b;.‘
the r
VEear.
bel power
crod ice
the d
alfec
an
emi yaar
under s
sect] )

(B Non-utillhy gengration’ is the
generatien (in Kwhi that the ubpawn

system acq: ired From 8 nan-utlity
generaicr during the caiendar vear as
reguired by eaeral or State low oran
arder of 2 Lt Wty ‘eg:.Ia'*:'" authority ar

under a contragtawearded as the mesult
ofa pomwer p“rC"as= solic 'auan

required 5y federal ar State law or an
order of & Laility regulatory avthorily,

be reated as the facility’s

fr‘ “Non- utih’rv generator average
:-r issions rate” s the weighted average
e {in ibs/mmBiu) for the non- qt.lm«
ge rgrators caleulated as ohows
Nen-utllity genergtor averag
emissions raie =

Lty generation Som e non-unli
ge. graton

R, = noa-unlity generator emissions rase for
the calenger year for a non-utility

generator, which skzll equal the most

siringent fecleralive enforeeable or State

enforceable SO: ernissions limitation

applicable for the calendar vear o such

pawer production facility, as determined

i aecordance with paragrapns

(eI NF) (1), 12 aad 131 of this secticm

and -

numkber of poa-utdity generators fom

which the c'soat\.). system acguired nen-

vl gv"m.‘a;.or* 1z equals zero, then

the non-wtiliny generator average

2missions rate shall be reated as zero

oniv for purposes of paragrapn [N 2i[v

of tzis section,

r purpeses of determining the

: -_=er:t ernissions .rn ftation,

ab Le emissions limitatd ms shall

verted o LDSJT’].‘RB"'

Z:x 3 or' this

M

Apgen
ficanie =russicas
cannotl r~e com exed o a unit-
£ limitatien in Ibs. mm3in under
ope nc x B c:' :h;‘s pant men mn
rmitaion shallino
termining the most amncen‘
issions limiwation. Where the power
Sty is sublect tc d:‘Fferenr
a"c s dependinig on the
ses during the calendar

tringent emissicns
il b2 determined
with regard tc eack tvpe of
mitation witn
5 ...:'mtu shall

JA,O
fecerally enforceable or Siare
enicreeatle emissions imitation.

[2)1f there Is no applicatie emissions
gn that can Se used (o

m™inig the most suingen

missions limirzticn under
(e)zlviFlizy of this section

[P

L IRSLI & R F)
[T
[y
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H

q
o .
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(LW 6 e
oy u o
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&

37 I (]
|

R 4

i
m
an

@ e
E]
0 ;
wr
‘w oo 0

s

K33
0
[T
=
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seoarate:n'
fyel and ne :‘esul':ng i
the x.:gr.es\ armovnto

h

power I .'.‘h’OdJC"""".l faciliny !
H miss! ons

tstringent’

s section and the generation
facility shail be weated, for

rpo es ‘of this parzgraph {c)(2){v} as
ner tlo“ om units and generators
the dispatch system if the facilit:
‘J‘e di‘,ﬂa'cb Sysierm or as

{F) 0:':‘

v] Otwubsta:ml“c' Darag:aphs
cl(2¥ivil rT r1] and( ] fthis section. if
the power production facility is
aL.A.ouzec. Lnder faderal or ‘.a:e izw o
use only natural gas as Fuel. then the
most smngem emissions limitation far
the faciliny for the calendar year shell he
deemed 1o be 0.0006 ibs/mmBtu.

{G} "“Fraction of generalion outside
dispaich svsiem” = 1 — ZTaction of

generation witkin dis spatch
system - fraction of zzneration from

non-utility generators.

[H) "Fraction of non-Phase | ans non-
foreign gemeration ;1 NERC regicn' i3
:he poruon of the NERC regieon's tataj
szles generated by unils and generztors
other than Phase I units or foreign
sources in the unit’s NERC region 12
1983, a5 set fonth in Tadie 1 af this
secuorn.

{1} "NERC regicn emissions rate’ 2
the werghted average emission rat2 in
hsorarnste) for the unit’s NERC rewion
in 1935, zsset fomh in Tedie 2 of tms
SECILICH.

Tasle T.—NERC :i.asscv QENERA-

TION AND EMISSICNG RATE IN 228

- T
| Fraghon
| oot [T~
DPRase | l w:;:-g’*
i ard nor- [ a::-ahg
NERTZ region | foregn ) RUETEET
| spners | 2FUSSions
[ 1 orEe i lbs
| uen:n [ =1L
i WERC
| regon |
| gear | szE
0948 1 287
0.74% 35
G223 | T
0725 7
0.582 | ©e23
C.7a8 \ ' 535
1000 i
£oEag | 584
PR Ioc 83-83501 Flied 4-310=3% 843 am
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Pant72

(FRL-5186—%]

RIN 2660-AE55

Acid Rain Program: Permits

AGENCY: Epvircmimental Protection
. Apency (EPA).
ACTION: Proposed rule.

sumnanry: Titie IV of the Clean Alr Act
(the Act), as amended by the Clean Air
Act Amendments of 1990, avthorizes
the Environmental Protection Agency
(EPA or Agency) to establish the Acid
Rain Program. The program sets
emissions limitations to reduce acidic
ceposition and its serious, adverse

effects on natura!l rescurces, ecosystems,

materiels, visibility, and public health.
On January 11, 1992, the Agency
promulgated Bnal rules nuder Stle TV,

Several parties fited petitions for review

of the rutes, On January 10, 1995, EPA
and the parties signed a settiement
agreement addressing reduced
uiilization issues.

Based on a review of the record, the
Agency concludes that the Jenuary 11.
1993, reguiations concerning reduced
utilization should be revised, The
regulations require that, unless certain
requirements are met. the desicnated
representative of a unit in Phase [ of the
program whose annual utilizaton of
fue! is less than the unit's average
annual otilization in 18835-1887 submi
reduced uiilization plans.
reguladons also requwre designaied
representatives to submit end-of-vear
compitance certification reports that.,
based on specified formulas, estimate
tbe sulfur dioxdde emissions resuliing
from underuglization of Phase [ units
2ad 1o swTencer ailowances for the

The

ta ey

esuimated emissions. The Agency is
revising the regulations (o simplify the
criteriz for determining whether a
reduced viilization plan must be
submitted: where the end-of-year
reporting and allowance simrender
regquirements are met, suchl plans are not
required. Further, the Agency is revising
the formulas for estimating the
emissions resulting from
underutilizalion to correc! certain
errers. clarify certain provisions, and
take account of and facilitate _
compliznce by Phase I units that have
multipie owners or whose owners are
required by law to purchase electricity
from acn-utility power production
facilites. ’ o

Because the rule revision is consistent
with the January 30, 1995, seftiemnent
ard the Agency does not anticipate
receiving adverse comments, the
'-sv-sxo" is also bemg izsued as a direct
fina! rute in the final rules section of
this Federal Register,

DATES: Comments on ihe regulations
proposed Dy this action must be
received on or before May 11, 1995,
ADDRESSES: Commieats. All writien
COTMmMents must be identifed with the
appropriaie docket number and must be
SLbnutea in dupiicate ip: EPA Alr
Doclet Section (LE-131), Waterside
Mell, Room 1300, 15t floor, 401 M St
SW.. Washiagion., DC 20463,

Docres Docket No, A-53—40,
containing suppotting (nformation used
eiop the proposal, copies of all
Commenis received, and responses io
cemments, is available for pubiic
inspection and copyiag from 8:30 a.m.
to 12:00 p.m. and 1:00 p.m. to 3:30 p.rL..
Meaday through Friday. exciuding legal
hoiidays, a1t EPA’s Adr Docket Section,
Waterside »Lail, Room 1500, 1st floor,
401 A 54 8w, Washingion, DC 20460,
& reasonable fee may be charged for
copying

FOR FURTHER INFORMATION CONTACT:
Dwight C. Alpern, Attorney-Advisor, at
(2027 233-9151, Acid Rain Division
{62G4]}. U.S. Environmental Protection
Agency, 401 M 5L SW,, Washington, DC
20350, or the Acid Rain Hotline at (202}
‘33 9620, R

SUPPLEMENTARY INFORMATICN: If no
significan, adverse comments are
timnely received. no further activity is
comternplated in relation to this
proposed rule and the direct final rule
in the fnal rles section of this Federal
Regtster will auvtomatically go into effect
on the date specified in that rule If
sigriificant, adverse comments are
timely received on any provision, that
provision of the direct final rule will be
withdrawn and all public comment

received on that provision will be

addressed in a subsequent final rule
based on the relevan! portions of this
proposec rule. Because the Agency will
not institute & second commeant period
on this propased rule, any parties
interesied in commensing should de se
during this comment perted,

For further supplemerial information.
the detarted retionale, and the rule
prowisions, see the information
provided 1n the direct final rule m the
final rm:ies section of this Federal
Register.
List of Subjects in 30 (COR Part 72

Environmental protection, Acd rain
program, Air DD[L.: ien conirol,
CQ,.,D"a"::-e pians. Electric utilities,
Parmits, Reporting and recordkeepirg
requirements, Sulfcr dioade.

Dated. darch 21, 1992
Carol M. Browner,
Admrmsirator, Emvironmenimi Protecuen
Ageney
{TR Doc, 93~-8602 Fiied 4= 1193,
EILLING CO0E 5350=50-7

8145 am|
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FOR FURTHER INFORMATION CONTACT:
Daniel A. Meer, Chief, Rulemaking
Séction, Air and Toxics Division, U.S.
Environmental Protection Agency,
Region LY, 75 FHaw:horne Street, San
Francisco, CA S41035, Telephone: (413)

T4+—1183.
SUPPLEMENTARY INFORMATION

Background

On june 2, 1894 in 53 FR 28503 Ei
proposed to approve the following rules
into the California SIP: SCAQMD's Rule
1108.1, Pleasure Craft Coating
Cperations, and Rule 109,
?ncord_kee::i_ng for Volatile Orgeanic
Compound Emissions. Rule 1106.1 was
adopted by SCAQMD on May 1, 1852,
and Rule 108 was adopted on March 5,

19g2. Both rules ware submitted by the
California Air Resources Soard (CARE}
to EFA on September 14, 1992, These
rules were submitted in response to
EPA's 1983 SIP-C'aIl and tke CAA
section 182{zj{2){A] requirement that
“oqatnammen’ arsas fix their reasonably
availabie conwol technology (RACT)
rules forozone in accorda.nce with EPA
guidance that interpreted the
"Dctu::enents of the pre-amendment Act.
A detailed discussion of the background
{or each of the zbove rules and
nonattainment areas {s provided {n the
NPR(s) czted above.

EPA bas evaluated the above rules for

consis:ency with the requirements of
the CAA and EPA regulations and ZRA
interzretation of these reguirements as
expressed in the various EPA policy
guidance documents referenced in the
NPR(s) cited above. EPA kas found that
tbe rules meet the aps“cable EPa
requirements. A detailed discussion of
the mule provisions and evaluations has
oeen provided in [58 FR 23503 and in -~
technical support documents [TSDs)
available et EPA’s Region IX office
{T5Ds dated February 15. 1993, Pleasure
Craft Coating Operzations and February
24, 1893, Recordkeeping for Volatile
Crganic Compound Emissions).
Response to Public Comments

A 30-day public comment period was
provided in 58 FR 28303. EPA received
no comments.

EPA Acticn

EPAls ﬁnaliz*’ng action to approve
the above rules for inclusion into the
California SIP. EPA is approving the
submitta] under section 110(k)(3) as
meeting the requirements of section
110(a) and Part D of the CAA. This
appreval action will incorporate these
e ‘e:. into the federally approved SIP.
The intended effect of approving these
mles is to regulate emissions of VOCs in

accordance with the requirements of the
CAA,

Nothing in this action should be
construed as permitiing or allowing or
establishing a precedent for any future
request for revision to any state
{mplementation plan, Each request for
revision to the state implementation
plan shall be considersd separately in
light of specific technical, economic,
and envircnmental facters and in
relation to relevant statutery and
regulatory requirements.

The Oifice of Management and Sudget
(OMB) has exempted this action from
review under Executive Order 12868,

List of Subjects in 40 CFR Part 52

Environmental protection, Air
poilution contrsl, Hydrocarbens,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reoom‘qg and recordkeepiog

requirements, Volatile organic
compou.nds.

Nole: Incorporation by refereace of the
State implementation Flan or the State of
Ca:iforniz was approved by the Director of
the Federal Register on July 1, 1982

Dated: March 28, 1955,

Felicia Marcus,

- Regionsl Administrator.

Fart 32, chapter [, title 40 of the Code

L of Feceral '*legmatlons is amendec: as

'O lD’\v‘ .
PART 52—{AMENDED]

1. The authority citation for part 52

continies to reac as [oliows:
Authority: 42 U.3.C. 7401-7671q.

Subpart F—California

2. Section 32.220 is amended by
adding paragraph (c}(189)(}{A}(8) to
read as follows:

§52.220 Idendfication of plan,

':CJ' = =
{18g)* = -
ORI
FYRIA

(6} Rule 109 adopted on March 6,
1932, and Rule 1108.1 adopted on May
1, 1992,

{FR Doc. 95-9042 Filed 4-12-95; 8:43 am)]
BILUNG CODE a56—505

_ Appeals

40 CFR Part 76
[AC—FRL-5185-5)
RIN 2060-AC4S

Acid Rain Program: Nitrogen Oxides
Emission Reduction Program

AGENCY: Environmental Protection
Agency [ZPA).

ACTION: Direct final ruie; response o
court remand.

SUMMARY: The EPA s joday issulng this
final rule In response o a remand oy a
U.S. Cotirt of Appeals. The rule
reinstates emission lmitations for
altregen oxddes (NOx) Zom coal-Ared
utility units u_nder se "o +07 of the
Clean Alr Act{ Ao, Tke emission
limitatiens for .\’O,\, along with
emission limitations ‘oz sulfur dioxdice
Tom utility plants, will reduce acidic
deposition and its secious adverse
effecis on natura: resources, BCOSysters,
matzrials, visibility. _:u public healtn,
On Merch 22, 1994, ZPA Drom_ugat
arule Dstaolzsr.mg \Ox emissicn
limitztdons. Tke mle established
emission l;m_'gs generaily achievabdls
using “low NOx burner gechnolog'w and
tao"baed 2 procedure for obtaining an
alternatve emission Umitation {ATL) if
a unlt cocld not achieve the pres.:'::b-ed
Hmitusing such tecknology. On
Neverber 26, 1964, the U.S. Court of
for the District of Cc umbia

Clrcwt faled thag ths & :
NOvy bL.r“er tecanology’ in 'Llﬂ.e Marez
22,1884 role exceedeg ZF A s statutory
zuthority. The Court vacated the rile
and remmanded it o the Agency for
furtaer o "'cceec.mss Cn March 28, 1983,
EPA and environmental and usilizy-
ndustry pardes sigred an agreement
addressing the March 22, 1984
reguiations. including issues raised by
the Court's remand.

Based on the Court’s degision and
review of the record. the Agency is now
re"‘sl-g the Narch 22. 1654 regulations.
The low-NQOy-burner-technol logy
deflnition is revised to comply with the
Court's decision. Other provisions
corcsming (e compiiance date for
Phase I NOy smission timitations, AZLs,
and plans foraveraging NOx emissions
of tvwo or more units are aiso revisec, [n
generzl, the revisions reduc
carﬂpx ance requirements. exte. } the
compiiance date, and incs ease
compliance {lexibility. The rule
revisions are {ssued as a direct Anal rule
because they are consistent with the
Court’s decision and no adverse
commant is expected. The revisicns are
also consistent with the March 28, 1895
agreement.
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EFFECTIVE DATE! This direct final rule
will be effective on May 23, 1885 unless
significant, adverse conunents are
recelved by May 13,1905, If significant,
adverse comments are timely received
on any portion of the direct final rule,
that portion of the direg! final rule will
be withdrawn through a notice in the
Federal Register,

The incorporation 3y reference of
certain publications listed in the rule is
approved by the Director of the Federal
Register as of May 23, 1885,

ADDRESSES: Dacket No. A-52-13,
containing information considered
during development of the promulgated
standards and requirements, is availabie
{or public inspection and copying-
between 8:30 a.m. and 3:30 p.m.,
Manday Lnros.gq Friday,at EPA's Air
Docket Section 510"] “Waterside Mall,
Room M1500, 1st Floor, 401 M Street,
SW., Washington, DC 204680, A
reasonable fee may be charged for
copying. Additional data and
information pertaining to the rule maxy
be found in Dacket No, A-90-389.
FCR FURTHER INFORMATION CONTACT!
Peter Tsizigotis, Acid Rain Division
(8204]), U.S. Envirenmental Pratection
Agzacy, 201 M Suee S‘-{»’..X‘\'d:‘hingtm:. .
DC 20460 (for technical matters) 4t (2072)
233-962¢: or Dwight C. Alpern (same
address) [ ar .egal matters) at [202)°233~
9151 )
SUPPL:MENTARY INFORMATION: The
information in this preamble is
orgznized as foilows:
. Background =
A, Purpose of the Acid Raln NOx Program
B, Statutory Framewors
C EPA's Rulemaking
. The Cowrt’s Decision
I EPA’s Response to the Court's Dectsmn
A, Chaages 1o the March 22, 1994 Rule

1. Deflaitions :

2. Date for Compiiance with NOx

Zmission Limitatidns

3. Aliernative Emission Limnations

3, NOx Avergging Flans )

3. Phase I NOyx Comzliance Extensions

6. Miscellaneous

. Reissuance of the Smission LL"J.‘s

C. Permit Status
IV, Administrative Rezuitements

A, Executive Order 12866

B Uafunded Mandarey Az

. Paperwerk Recuntieon Agt
Regulatory Flaxibilir Act
Miscelizanaous

mo

I. Background

A, Purpose of the Acid Rain NOv . __
rogram o
The purpase of the Acid Rain NOx

emissinn reduction program is to reducs

the adverse effects of acidic deposition

Of natural "esQUICES. rCOSYELRMS,

wisibidityo materials and peblic hezlith

otherthan units apply

by substzntially redz..rmg annuz|
issioas of NOx from coal-fired
wlectric utinties. 42 USIC 763 1{aj{1}.
NQa, alo ong w with sulfur dloxide, is a
principal 'o'er stser of acidic deposition.
Altkough sulfate deposition is
consxdered to be the major contributor
to long-term aquatic acidification, nitric
acidic c'epa ftion plaxs a deminant role
in the “acid pulses’ associated with the
fish kills observed during the springtims

‘melldown of the snowpack in sensitive

watersheds. Furthermore, the
atmaspheric deposition of NOy isa
substantial source of nutrients that
damage estuaries, such as the
Chesapeake Bay, by causing algae
biooms and anoxic corditions. Nitrogen
diexide and particulate nitrate also
conwribute to pellutant haze. Mereover,
acidic deposition and ozone {formed by
the photochemical reaction of NOy and
valaille organic compounds) contribute
to the premature weathering and
corrosion of building materials such as
architectunal peints and stones,

Zlectriz utifities are 2 maler
contribuior io NOx emissions
natonwide: [n 1930, they accountsd for

O percent of total NCy emissions and,

v 15380, their contribulion rose to 28 .
pu seent el oz NOy emissions.
Azproximately 80 percent of electric
utilisy NOx emissions come from coai-
fired plants of the tynd addressed by
section 07 of the Act,

3. Storusory Framework

Secidon 207(0M1) of the A\ct tecuires
the Administy atorto establish NOx

- EmlSSth I:mltat.ons =it "‘DBE of

oal- urﬂc: utility boilers { G.c:..p 1"
potless) (1) Taﬂgenua‘w fired botlers:
and (2} dry bottom wall.fl ed boilers
cell burner
sechrology (1 ‘wall- ﬁrea uo’i ers’™), The
Act specifies the maximum emission
lj,mi;s (ofen referred o as B

“oresumptive” emission lmits or
limits) for :_l“ese Group 1 bollers 0.45 1o/
mmBte “or tangentially fired bode-s
e._.g aL b;rﬂrr'Btu Tor wall
boilers. If the Administrator finds tha:
the presumptive limits cannoet ze
achieved using “low \‘O'c' umer
recanoiogy.”
@38 suingent
8311l APhase TC
Unit with z G.o"p 1 hoiler -mst compn
with the promulgated ennauval NOy

smission limitation on the later of
lanuary 1. 1993 or the date the upit is

S

,r'ev‘"!ared to ezl $O; emission

racuctian recuirements under section

204(d) of the Act (14},

Section 2071d) provides 2 mechanism
by owilioh s undite 'un;: may receive an
TL. fess “iringent than e apeticable
it ilosn petaniis .-j uncer saction

407011 for Group 1 botlers. [n order to
recetse an AEL, the cwner or operator
of the s must demonstrate thal it
rannot meet the upplicable limitation
using properly installed “low NOx
ourner technology” designed to meset
the limitation, <2 U.5.C. 7851f(d). If the

_owner or operator makes the necessary

shkiowings, then an AEL will te
establi:shed that does not require “any
adéitionzl control technology bevond
low NOx burners.” 32 U.S.C 7851L1d),

Ssction 407(d) also provides that EPA
may grant the owner or operator of a
Phase] coal-ﬁred utility unit subject to
secticn 207(Bj(1) a 15-month extension
fram \.Le Ianuarv 1995 compliance

deadli re Such an extension mav be

grantzd ifthe iechnology necessary to
meet the promulgated NOyx emission
lim:tation is not in adequate supply to
enadle its installation andgperation at
the Lnit, consistent with system
ref:a: iy, by January 1, 1995. Section

o%(d} speci-ﬁes the process the
Administrator must use in authorizing
the Fhiase [ extension,

A more d_etailed discussion of the
amework is bE "orth at 38 FR

et OL\.«'
1 333- 3:\39 [\*arC‘l 22, 1684)
oOZPAE Rul .A,.aunc

As discussed above. the term “law
Oy turner technology” plays an

impentan: role in section 107 of the Act,
Ther= has teen substaniial con:'cversv
as o whether Congress intended “ic
NGy hurmer technology™ to te
equivaient 1o "low NOx burners” and
whether “low NOy bumer technology
inciudes all forms of combustion air
stiging or only steging at tie bumer, On
\a‘ ="wer"5 1992, EPA published 2
ased rile establishing NCx
183100 hmlta:mns for coal-fired
ity units under section 207(b¥{1) of
A and other reguirements and
racecures for a.l coal-fired units
sLbizot to P'". se { and Phase [[ofthe
¢ Rain og.um (37 FR 33832~
. In 'ecogmnon of the contoversy
surrewnding the definition of low NOW
sumner technology. the proposad rule
:ned vwo regulatory options am:l an
a2mztive epproach for c.et‘mrg ]
Cption 1 defined low NOs, burner
~stogy 33 low NG, burners
“cmtmg ove:iire air for wall-fired
3 and as loew \'Ox burners
corporating separated everfire air (e g..
L.f\CFS? and LNCFS 3) fer tangentially
fired boilers (37 FR 33842) Gotion 2
:'..‘9‘: low NO. burner :ecnnoloqv as
+ NOy burners incorporating
™ overfirs air for .:.r-gen:'allv
ets, but excluded overfire air
definition for wall-fired hotlers
wditition to the two options sut
A solicited comment on 2 third
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aporoach. This approach was endaorsec
by the Utiiity Alr Regulaiory Group
[(UARG) {a group made vp of utilities
that subsequenily challenged the March
22,1884 final rale) and the U.5.
Department of Energy {DOE). Under the
third =:nproac24, law NOx burmer
technoiogy was defined as excluding
both overfire air for wail-fired boilers
and separated overfire air for
tangentiaily fired beilers (57 FR 3584+
555—:5,‘. _

On March 22, 1992, EPA published
the firal NOx rule (59 7R 13538-13580}.
In that rule, EPA adopted the Option 1
celinition of low NOx burner
technolegy after considering the

chemical process of law NOx
combustion, tie history and application
of low NOx combustion technology,
Congress” intent in section 207 of the
Act, and the actual application of NOx
control tecanology.

II. The Ccurt’s Decision

Followingissuance of the March 22,
19¢+ rule, numercus utilities and the
Nztional Coal Association pstitioned for
judicial review of the rule. The two
melin issues raised on appeal were:
whether EPA’s definition of low NOx
burmer :echrology was lawful; and
whnether EPA was obligated to extend

Cthe January 1, 1995 compliance date
orescribed in section 107 of the Act
be"aus EPA did not issue the rules by

the May 15,1982 [ssuance date réquired
ow seciion 207, b _

Cn November 29, 1893, the U.S, Court
of Appeals for the District of Columbia
Circuit issued a decision en the
petitioners’ first issue. The Court heid
that [t he statutory text, structure, and
nistory of sectlon 407 * * * support the
unristakable conclusion’ that Congress
unambiguously intended the t2rmm low

NOx burner technology’ to encompass
on:v iow NOx burners, not overfire air™
(Alatame Power Co. v. L7.S. EPA, No.
84-1170 {DLC. Cir, 1994} slip op. at 12].
The Court explained that under the AEL
provision, “Congress did not intend to
require utilities to consider the "full
range of low NGx combustion
tec"mologle" because [t expressly
orovided that utilities not be required to
install or use any equipment bevond
low NOx bumers in their efforts to
comply with NOx emission limits” (id.
at 11). After concluding that EPA had
exceeded its statutory aur_hon':v the
Cour vacated the March 22, 1384 rule
and determinec that the petitioners’
second issue on the Lor‘*p‘w"ca
deadline was moot.

III. EPA’s Response to the Court’s
Decision

<. Changes to the March 22, 1994 Rule

_1. Definitions

Low NOy burners and fow NOx burner
technclogy. Because the Court
determined that, n defining low N’Ox
‘burner ec‘mology in the March 22,
1394 rule, the Azency exceeded its
authority under section 207 of the A
the revised rule changes the definition
of ke erms, “low \'Og burmers and low
NQx burner techs: .olo " in 878.2. The
Court determined that Io.s ‘\IO\: bumer
technol OgY encompasses “only low NOx
burners” {Alebama Power, slip op. at
12). The Agenc" is removing f'om the
Nlarch 22, 1694 ceflnition the language
that s inconsistent with the Court's
determination, in particular, the revised
rule eliminates the language stating that
low NQx burner technology includes
“any combination of coal and air
nozzies ports * ' * not ~esiricied to
locatien within the bailer, Inciuding
* " " NOx ports, overfire air ponts, or
staged combustion ports™ {59 TR 13363).
Other related language {(e.g.. “‘at points
duwrsr:eam of the Initial Zame” (id.)) in
the March 22, 1694 definition Is aiso
removed.

The removed ianguage s replaced ‘“y
new language w:na_mrg hat the new
deﬂmtmn Includes e staging of '
combustion air using air nozzles or
registers located inside any boiler
waierwill ! hols that includes a Surmer.
Adcitional new languege explains that
the deilnition exciudes e sizging of
combustion zir using air nozzles or
ponts located outside any boiler
waterwall hole that | .A.clLues a purzer.
The new language impiements, for both
wali- and rangentizlly-Sred boilers, the
Coust's nolding that low NOx burner
technology includes only low NOx
burmers.

For wx-.:I-u:ec boilers, two types of
NCx combustion controls have been
used: (1} Advenced burner retrofits for
recucing NOx formation (“burrer
retrofiis™}; ? and (2) combuston air

PWWaterwalls are panels of waler tubes running
along ihe \e-ﬂgt_. of a Doiler. These tubes carry water
or sream. Waler = these tubes s ccnae—ted inte
sieam through the hear Tansfer between
combustion gas and tlis water,

ITypical designs of bumer reofits include
spgraded air registers that 2ilow lor betier contra|
of combusiion air ane a redesigred burnertio.
Bumer relrsllls achisve controilad fuel and awr
rmx:r.g in the flame, This arrangement resulis in
rapid devolatiilzation and combustion of nlzogen-
Soniaining volal: le matter uncer conditions of 77
limitnd 3vailability ofov gen, with the result that
‘he formst Sl NOx is suppressec. Th e
arrengement also resulls on combustion of air and
coal cnar wiill @ cocler fame than the fame of

staging [Le.. Tav
bolersi (57 FR 53640‘: BL ner retrofits
must te custom-designed for each boiler
and the case of retrof :ttmg varies Tem
boller to aoilen

la some cases [of burzer rewroflts), burner
openings must D¢ enlarged viz remolding the
refractory material et the purner exit ot by
sniarging the Nole {not cutting holes ia the
toiler tubes). If enlargement of the hole
requires that tubes be cut and bent slightly
Lo accor:rnodate H DLJ"E.. HD‘VE"Q’ '}"IS
Drocedure coes not zffect the Soiler water
circulation since the fubes have been
sraviously bent, The cizeulation des! 3n taxes
oends into account durizg initiel bo:ler
desi ign. 3y contrast, cutting holes as required
for the addition of (overfice air} affects the
boller circulation. (Docker [tem Vill-a=2,
Resly Brief of Petitionars, Avgust 29, 1964,
Exnici 1)

Unlike burner retrefits, overfire air for
wall-fired boilers involves diverting
some cembusiion air from waterwall
apenings that in¢iude 2 burner and
injecting e air above the top burner
level. This generally requires the cutting
of endrely new holes in the waterwall
above the highest burmers (id; 37 FR
556401,

The new low-NOx-bumer-: schnology
definition, as ap:med o wall-fdred
bollers, encompasses all burmer ~etrofits
bat are essentially within an existing
waterwall kole. Such regofits may
involve minor modifications (e.z., of
pressuce paris or reractory materiail to
the existng waterwall 2ole as necassary
10 accommodete he recoflt esse:t'a'l_v.
wilhin ine hole. Taz new definiticn
excludes 21l overfire air as 2oplied o
wall-fired boilers. This definition meets ~
we Cowrt's Tequirerment toat only
bummers ce considered; nothing iz the
Court's decision excludes retrofit
Sumers -"ECJ:L‘;IZ'].I’.E minor waterwaii
medifications. See. e.g., slip op. at 3
sotnote 3 [d:scussmc low NOx
ourners).

For tangentially fred boilers, all
commercially avaiiable systems for
reducing NOx fermation invelve a
staged combination of coal and air (37
FR55841). Three types of contral

systems lor tangentially red bollers
were discussed in detat! in the preamble
tc proposed part 76: {1] The
replacement of the original coal and air
nezzle array in each cornar of the boiler
with a new low NOx configuration of
coal and air nozzles and the installetion
of zir norzles at the upper end of 2ach
waterwail hole that containg the new
coal and zir nozzle array (" LNCFS 177); 3

cofivéniional bu-“ers which suppresses thermal
N0y formation (59 F3 135418
‘Severzl D\hC-‘ 0w NCx Surner Sas1zns also use
Luslibn uif sluging in the wuterwail hule whers
Continued
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(2) the installation of air nozziesina
new air nozzle assembly above the
waterwall hole that contains the original
coal and air nozzle array in vach corner
{"LNCFS 2"): and {3) the replacement of
the original coz! and air nozzle array
with a new low NOx configuration in
each corner and the installation of beth
air nozzles at the upper end of each
waterwall hole containing the new array
and a new air nozzle assembly above
gach waterwall hole ("LNCFS 3"] {id.].

As iz the case with wall-fired retrofit

burners, LNCFS 1 is custom-designed
for each boiler and may require
modifications to the existing waterwall
hole {58 FR 13548-13547). Retrofit
bumners and LNCF5 1 respectively
involve the injection of air through
registers or nozzles iocated in a
waterwall hole that in€lutes the burmer:
In the case of wall-fired boilers, the air
registers are in the burner retrofit itself
while in the case of tangentially fired
boilers, the air nozzles are in the hole
with the coal and air neozzle array.

In contrast with LNCFS 1, LNCFS 2
and LNCFS 3 invelve injecting
combustion air above the coal and air
nozzle arrav in each corner through a
Lew T NOZZiE 855emD.LY requining an
entirely new watarwall hole above the
array {57 FR 55641). The new iow-NOx-
burner-technclogy definition, as'applied
to tangentially fired boilers, includes the

applications of LNCF$ 1 (and other low

NOx bumer designs} * that are
essentially within the existing waterwail
nole. The included applications may
involve minor modifications {e.g., of
pressure pants or reffactory materialj o _
the existing waterwall hole as necessary
t0 accommaodate the NOx emission
controls essentiaily within the existing
ncle. The new definition excludes ali
applications of separated overfize air,
e.g., LNCFS 2 and LNCFS 3. This is
consistent with the Court’s holding in
that, as discussed above, LNCFS 1 for
tangentially fired boflers is2nalogous to
retrofit burners for wall-fired boilers and
thus falls within the Court’s |
prescription ihat “low NOx burner

ke coal and air nozzie amay is located. Some of
these are ; Foster Wheele: s T-firediSplit Flame [TF/
SF) burrer; and lernational Combusiion Lid’s
FAM burner (Docket Item IV-D—111. Cormuments af
the Utility Alr Regulatory Group on EPA's Propased
Rules on Mitrogen Oxldes Reduction Program,
February 8. 1993, 4t 23, 30 and 115]. Botk of these
designs Incorpezate ait nozzies at the upper end of
the watsrwall hola that contains the new coai and
a:r nozzie armay o tach cormer of the Doller,
Maijther, hawever. Incorooraiés 3y staging (hat
sulizes injection of alr thrugh separate hoies (2.3,
separated ovesfire air ports} (o the warerwall and
1kat therefore is exterzal 1o the wateswall Dole
containing the burnes Ud. ar 271,

+Sae factnote 2 abowe

techaology” be limited to low NOx

burners only.

The Agency notes that its new
definition is {7 255ence the same as the
definition set forth in the preamble of
the November 25, 1992 proposed ruls as
an aiternative to Options 1 and 2 (57 FR
55534-55645). The aliernative
appreach, like the new definition
adopted today, exciuded overfire air for
waii-fired boilers and excluced LNCFS
Zzandé LNCFS 3 for tangentially fired
boilers. The utilities described the
alternative approach as involving “the
direct replacement of the original
ecuipment manufaciurer's coal burners
{with low NOx burners} without major
new waterwall penetrations or parts™
{Docket Item IV-D~111 at 74). The
utilities also noted that their definition
under the alternative approach—like the
definition in the revised rule—includes
“burnersi-lonly technologiss that have
recently begur to be oifered
commercialiy” for tangentially fired
Soilers, i.e., the iow NOx burmer designs
described in potnote 3 above {fd. at 73],
In comments on the November 23, 1892
proposai, the utilities and DOE
suppored the altarnalive approach as
being consistent with section 407 of the
A0t TDeche Tems V=-D=2 5t -2
IV=D-111 ar 3-8

Crher Zefined terms. In light of the
new low-NQx-bumer-technoiogy
definition adopted todav, two other

l.ang
22l

- definitions in §76.2 of the March 22,

1994 rule are now superflucus and are
eliminated in the revised rule.* In
particular, the new low-NQOx-burner-
technolegy definition itseif describes
what forms of air staging are included
or not inciuded {1 the definition, and,
as ciscussad beiow, references in other
sections of pa™ 76 1o 'combustion air
staping’ hawve been removed,
Consequently, there {s no need for the
definition of "combustion 2ir staging'.
Ses 59 FR 13562, Further, the dedniion
of “low NOx coal and air nozzles” is
unnacessary because :hat term is no
longer used in par: 76. See 38 FR 135835,
2. Date fer Compliance with NOx
Emission Limitations

The revised rule changes the date in
§76.5(e) onn which 2 Phase [ unit with
& Group 1 beiler begins 10 be subject to
the NOx emissior limitations. Under the
March 22, 1964 rule, such a Phase [ unit
must begin compliance with NOx

~emission lmitaticns en the later of

january 1. 1995 or the date the anit
pecomes subject to SO emission
reduction requirements under section
404(E} of the Act. Under the revised

5 A5 discussed below. the definlifon of

Tratrermaties rechnoiogs 7 is also revised,

ruig, the January 1. 1895 date is changed
to January 1, 1956, Analogous changes
in the compliance date are made iIn
§474,1(d) and 78.5(d).0

Thre change in the compliance date is
necessary because of the delay in the
repromulgation of the NOy emission
limitations. The Court vacated the
Narch 22, 1984 rule on November 23,
1994, only 32 days prior to the
compliance deadline. The Court added
tha: the reissued NOy emission
limitations “wiil undoubtedly 1ake
effect afier the statutory deadline [for
compiiance] of January 1, 1995."
Alabama Power, slip op. at 13.
Maoreover, the Court noted “'the agency's
representation at oral argument that [t
wouid 2e inclined to exercise its
enfcrecement discretion i favor of the
unlities in order to account for delay in
the rulemaking process” (id.).

As correctly predicied bythe Count,
today's revised rule reinstating NOx
emission Umitations takes effect afier
Jaruary 1, 19893, despite the Agency’s
effors to expedite the rulemaking
process. Maintaining the January 1,
1993 deadline for compliance with the
NQOv emission limitations would mean
that the limitations under the revised
Zaw would ave w be aoplied priorio

wir eifectve date,

~Net only would this approach raise
cuestions of retrcactivity. but also the
Agercy is cencerned about the lack of
arv lead time between promulgation of
NOx emission limitations and the
begianing date for compliance. Under
these circumstances, the Agency must
deiermine what Congress would have
inenced had it addressed the problem
of issuance of the NOx emission
limitations after January 1, 1983,
Secton 407 required the Agency to
issue final NOy regulations within 18
months of enactment of title IV (i.e., by
May 13, 1992] and requirdd compliance
with such regulations to begin on
January 1, 1995, Although these are
indepeadent reguirements and, the
Agency maintains, no specific lead time
berween rute promulgation and
compliance was mandated, it is
reasonabie to conclude that Congress
intgnded that there be some lead time.
Retaining a january 1. 1985 compliance
aescline would result in no lead time at
ail,

Further, the Agency recognizes that
the premulgation of the March 22, 1894
low-NOx-burner-technclogy definition
and the Court’s decision vacating the
MMareh 22, 1894 rule may have

~Tha lancuage in §76.5(d) 15 alse revised [0 make
souenstent win §TES(a) and clanfy that @ wait
76 5ud} v seek 1o use a cumpliance
S AN TRG, ML o TBR
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engenderad some Lnce T Wil
cenfusion on the part of utilities
concemning their regulatory obl igation
This further suppoerts a change in the
January 1, 1693 compliznce deadline
However, the Agency motes that Pbasel
units generally preceeded in good faith
to take the necsssary sieps to comply
with the March 22, 1994 rule. These
steps Included obtairming a permit to
operate and, where necessary, installing
NOyx control equipment. including Jow
NOx burners. Of the 173 Phase I units
with Group 1 bollers on Table A of
section 404, ail submitted NQOx
comupliance plans by May 8, 1694 and
only 31 requestad a compliance date
exiension.” Since compiving with the
revised rule will. in general, require the
same or less effort than the industry has
already undertaken, the extension until
January 1 1, 1696 is judged to be
reasonable and zpprovriate.

The establishment ofj?:lua:v 1, 1956
35 the compuance cteaa._.ne also reflects
the fact that title IV of the Act created
an annual program ';\F.E_b regard to both
30 and NOx smissions reductions.
Units must complv witk 30. emission
Hmitations by emiiting no more 50:in
a year than is authorized by the number
of zllowances "held for that unit for that
year.” 42 U.3.C. 7651b(g). Similariy,
emission iimitations for NOyx are
anpual: The generic limits established
ander sectisn 407(b) are “annual
zllowabie emission limitations™; AELs
under section -iD"(t:T_J re smission rﬂtés

natcan ce met 'on an amheal dasis”;
and emissicns avaraging plans undar
section 407 e) limi: NOx emissions
using both "aiternative
conmienporaneous annual emission
limitations” and a "Biu-weighted
average annual srmission rate.”
Adopting fanuazy 1, 1998 as the
compliznce deadline preserves the
annuel nature.of the "’.\.lc Rain Program.

The revised rule also changes
language in the March 22, 1994 rule
cencemning the dats for compliance with
any revised ou.ission funitations for
Group 1 bollers that may be acoptea
under section 07(b)(2 ) ofthe Act. The
March 22, 1993 ruie s\ates that Group 1,
Phasa Il units must comply with any
revised Group 1 emission limitations
starting on January 1, 2000. Because
ZPA has not det~=rr“1"ped whether to
sevise the Group 1 emission limitations

under section 407 [bJ[.»_], tis
uanecessary to state, in the rule at this
zime, the compliance date for such
revised limitations. If and when the

4 2 vear Phase |
et

e N

eo fur g i5 menth
ce'ext a~im under §75,7

Twenty
extensiun |
ZuUINMLtiL
exiensianl,
Frase [ NOy cimplan

_close-coupled and separatec. ov

limitations are revised, the rule will be
amended 'o add Soth the limitations
and e cumpliznce date, Sections
T8.30g) and 7R.IGIH(N f.lu are revised to
remeve that compliance date.
3. Altermative Emission Limitations

in order to eosure that §76.10 is
Gonsistent with the new definition of
the terra “'low NOx burner tecn.nologw
ail phrases 1n the section that elaborated
on that term are e=mznated Iz
particular, in §5 75, 1Ofa{ an a(z} f
the March 32. 1694 rule, the term Jow
NCx burner tecanoiogy’” is ollowed by
phrases such as: “including separated
overfire air'’; “"incorporating oth clese-
coupled and separated overfire air™ or
“incorporating combustion air staging
above the top burner level” (39 FR
13367-1 3368). The revised rule
excludes all of these phrases and is
reworded as necessary to reflect their
removal. As a result of these changes,
urits with Group 1 boilers may apply
for AELs if they are unable to meet
applicable emission limitations using
low NOx bumer :ec__rmlog-t, .mder the

new definition in §72.2.3

The revised rule also zdds that units
with tangentally fired Soilers may seek

Els where they cannot meet the
applicable emission limitations using
separated overfire air. [n order to
cum::‘v '.ﬂ't_"x the March 22, 1684 [ow-
NOx-b er-technology cefinition,
.-v}:.cn was then in effect and included

s0me 44_.Ls _.Lsxanef‘ oy separated .
Tharecord information to
date indicates that separated overfire air
alone is at least a3 effective in reducin
‘\IO»; enissions as iow NOx bumer
.ec’mo ocw zs applied to tangentially
cilers. See Docke: ltem fV-A.—IO

35iace fow MO« oumer lechnoiogy dees not
inciuce & nozzles or ports located sutside of a
wa?e'wail nole :I. : er, provisions in

Conseq' 2r1l y e ‘4.1_-fn iz, .9’9« oro
§475.10/2130 ang 14 i
59 FR 1J568-13550. The revisec rule aiso reflegtis
the removal of any relerence 10 tzese eliminated
crovisicns and the renumbering that resuits Tom
thetr elimination. See 39 FR 1356359 ind 13574,
In 3dition, the requirement in § 75,101 1)(11NC)
that ihe designared represen:eme rerise the AZL
demonsiration period plan is changed to apply only
when the owner or operaler (dentifies opearing
modifications Uwhether for the 2ciler or the NOy
emission control system) thar tmprave NOy

iong. Consistent with § 7610 20GINE). this
re revision of the plan to include
operating modifications that would prevent the
boiler or NCx contral systam from Demg operared
in z2ccordance with ne ‘bic and design

sperifications oa which the Jes:gn of the NOx

s hased. Plan revision is no longer
wsibie eqinmment mudificativas o
daperadey sinra riev conld Re auts 2o the new low.
NOx-burner technoiogy Jdefinion, Ses 59 FR
135T0-13571

rfire air,

»

Backzround Document for KI
Regm.; ions, zppendix Az
Agency therefore "Z’tﬂi"L‘.al"\

tb snou d not be ci sq' a

w0 \..um:)l itk tne .viarcr: z2, 199
Sections 75.10(2)(1 Jand {Z}H{L{A) a
revised to allow such wnits to seek
AFLs.

For similar reasons, the definition of
“alternative technology™ set forth n
§78.C isrevised. Under the revized ruis.
“alternative technology’ is NOx
emission conuol tecknology other than
low NOx bumner ecnnolog'j bu t does
not iaclude overfire air for wall-fired
boilers and separated overfire air for
tangentially fAred boilers. Under
§5768.10{a} and [2)(11), 2 urit vsing
alternative technology, in addition to or
in lieu of low NOx bumer technology,
0 reduce NOx emmissions must show an
annual average amissions reducion of
greater than 65 percent in order to
qualify for an AEL, The revision of the
al:emative-tec}‘-_ﬂo’og'v' definiticn
ex¢iudes units with tangentially dred
poilers ammvmg separzied overfire air
Eom the 83-percent reduction
requirement. This aveids putirg ata
disadvantage, for purposes of obrairing
AELs, units that may have instailed
separaied cverire air ecause of the
March 22, 1994 low-NOy-burmer-
technology defnition.

Mareover, cer:n_in da:es m

:L,H ue"c*cmscet. i zemocs,
TR 12288 zn3
rew '310'15 reflect b2
cmpliance deadline fem
i, 1993 to __m..a_.\ 1. 1996,
', cermaln provisions,
concemning information included in
setitions for AZL demonstration pariods
ind for Gnal AFLs, in §§75.14 and
78,15 o‘ :he March 22, 1994 rule ~efer
o combustion air or ah {fow through
“overfire air :nor” " or M'combuslicn air
wzging poris.” Since low \O~< Jurner
°c1-o‘og~ now exclucdes zir mozzles or

poris located outside a waterwall hole

F:
e fL
©

o s

Wy

1D

I
u

oo

that includes a burner, these references
are no longer apcropriate. The
orovisions have been modified 10 apoiy
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only to tangentially fired boilers (which
mayv uge closecoupled overfire air) and
to refer to the “distribution of
cambustion air™ within the “NOx
ernission controf system.” See 59 FR
13574 {§ 76.14{a)(2)(i)) 2and 13575
(§ 76.15(b)(3) and {d)(2)).*® ~

As a result of these changes, the
revised rule complies with the Court’s
decision. The rule provides that, in
applying for an AEL, the designated
representative for an affected Group 1
uni; must demonstrate that the unit
cannot meet the presumptive emission
limit using properly instalied and
operated low NCx burner technology as
redefined (or alternative technelogy or,
for tangentially fired boilers, separated
overiire air) that is designed to mest the
presurnptive limit. The designated
representative is not reduired to atternpt
to mest the presumptive limit using low
NOx burners plus overiire air for wall-
fired boilers or separated overfire air for
tangentially fired boilars. Rather, in
keeping with the Court's decision. the
designated representative may base the
petition for an AEL on the use of only
low NOx burners. Nothirg in the Court’s
cecision mandatés any further changes
in the AEL provisions, | N

4, NOyx Aversging Plans .

Section 78.11 is revised to change the
provisions concerning compliance on an
individual basis and on a group basis
with the emission limitations in NOx
aversging plans and to clarify language
in the formules implementing the
requitements of such plans.

Under § 76.11(d) of the March 22,
1984 rule, units governed by a NOx
aversging plan musi comply with both
individual-unit lmits “and”, where
applicable, a group emission
requirement. 59 FR 13572._

(§ 78.11{2)(11}{B}}. An averaging plan
must stateindividuai-unit limits for all
units in the glan. L.e., an aiternative
contemporanecus anaual emission
limitation and, in most cases, an annua!
heat input limit. The formula for setting
the individual-unit limits is Equation 1
in § 76.11(a}5). Each unit's actual
annual average emission rate must not
exceed tha! unit’s alternarive
contemperaneous annual emission
iimitetion. Further, if the alternative
contemporaneous annual emission
limitation is less stringent than the
eppliceble emissien limitation, the

WSections TH.15(a). 15}, and (d} are also revised
10 s1ale, consistent with §5 76,107d1(13 and
78.15[a;[23(%). that the owner or operatus My’ use
faz tesis and oroged ires wo1 nthin § 7615
Further, e langdage in § 7E 155! is clanfiad,
ang § 7B 15{d1A, Iy nvised 1o refer mere gernecally
mopnmizeien o e combasiiun process and ta
ci1g burner Bhanling 44 an axampie

unit's actual annuat heat input must not

‘exceed the unit's annual keat input

lirnit, If the alternative
contemporineous arnual smission
limitation is more stringent, the unit's
heat input must not be less than the heat
input limit.

The March 22, 1994 rule also provides
that {f one or more of the units under
the plan fail to meet the individual-unit
limits, there must be 2 showing that the

- entire group of units under the plan

compiies with a group emission
requirement. The group emission
reguirernent is met where the actual
Biu-weighted annual average emission
rate for the units in the pian does not
exceed the Btu-weighted annual average
etnission rate for these units if they bhad
operated in compliance with the
applicable emission limitation in )
§§ 76.5, 75.8, or 78.7. The formula for
determining grour compliance is
Ecuation 2 in § 76,2 1(d}{1){i)(a).
Section 76.11(d)(2} of the March 22,
1994 rule addresses liability whers units
under the NOx averaging plan fail to
meet an¥ of the requirements of the
plan, including the individual-unit
limits and the group emissicn R
reduitermnent. Under § 76.11{d](2)(1). the
owners and operaioss of sach wnit under
the plan are liable for anv violations of
the plan {or of §75.11) by any unit
under the plan, Such liability expressly
includes the excess emissions penalty
under <0 CFR part 77 and section 411
of the Act and penaities under section
113 of the Act. The only exception to
the lability provision in 76.11(d){2}(1)

“is tnat if the group showing of
grour g

compliance under 3 76.11{d)(1){ii} is
made, then ne unit under the plan is
subject to the excess emissions penaliy.
Regardless of whetber the group

-showiag of compliance {which is for

purposes of excess emissions) is made,
the March 22, 1993 rule coes not
exempt any unit nnder the plan fom
l{ability pnder section 113 for violetion
ofthe individuai-uzit limis,

{7 contrast with the March 22, 1694
ruis, the revised rule provides that if
one or more units fail 1o meeq the
individual-unit Limits but there isa
showing of group cempliance for the
vear, then all wnuts in the plan will be
deemied 'o be in compliance for the year
with the individual-uai: limits. With
regazd to their NOy emissions for the
vear, all units therefore will be in
compliance with the averaging plan and
have no potential lizbility for viglation
of the plan or part 76, Further, none of
the units will have excess emissions for
the = ¢ar vadsr part 77,

“he Ayency Das received public
ammen: tn the wffet that this revised
apurcach, which was preposed in the

s

original Novermber 25, 1992 proposed
NOy rule, is more consistent with the
purposes of section «G7 than the
approzch adopted in the Marck 22, 1994
rule. Neither section 407(e} nor the
legislative history specifically address
this matter. However, section 457{2)
states that individual units’ alternative
contemparanecus annual emission
limitations must “ensure that the units'
actual annual NOx emission rate”
averaged over the units in question does
not exceed the "Biu-weighted annual
average emission rate for the same
units” if hey had met the applicable
ermission limitations under section
407{b). 15 U.5.C7651{le). That goal is
satisfied where units fail to meet the
incdividuzl-unit limits in the NGy
averaging plaz but can show group
campliance with the plan.

Further, even though thesbarch 22,
1664 Tule reiieves units in sech
circumstances Tom liability {or excess
emissions, the units are still potentially
lieble for civil penalties, which may be
enforceable through Agency action or
citizer suits under sections 113 and 304
of the Act. This potential liability is
suffciently significant that a vtility with
a_NO« averaging plan mavw, in effect. be
farczc o comply unw-by-unut with the
individual-unit limits even if the group
em:ssien requirement could be met
without meeting all the individual-unit
lirnits. The individual-unit limits can
restrict the utility's flexioility, for
example, in dispatching the units in the
plaa. In order to minimize the
iikelihood of wiclating individual-unit
iimiis, some Cesignated representatives
nave submitted Phase ! NOx averaging
plans that set altermativ
contemporaneous emission limitations
squal to the presumptive limits n §76.3
2nd tkat specifyv no heat input limits,
However, under such plans. the
individual-unit limiss can still rescric:
the wiility's flexibility to choose which
urts in the plan will be retrofitted with
NT. emission control systems ind what
types of NOy emission control systems
will 5o used. The Agency is concemed
skt the net result of such lack of
flaxibility is thar designated
represeniatives wiil be encouraged to
s&wk AELs for mers umits, mather than
atlempling 1o average units with higher
NQa emissions with units with lower
N0y emissions, Not only is the case-by-
case process of setting AELs
admemstraiively burdensome for
wilities and the Agency, but also the
Agency is concerned that total NOx
emissions are likels to he higher the
graater the aumoer of units with AZLs,

The Agency . orcludes that femosing
the sequiremens to meet individual-unst
it ws when there i group compliance
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orovision. Consegquently.
§ 78.114d(2){ii) is revised to state that
when the uails in a NOx averaging plan
show compliance with the group
emission requirement in
§76.11(d)(1)i11){a) for & given year, the
units will be deemed to comply for that
vear with thelr individual emission
limitations and heat input limits. Since
uniis meeting group co...n]iance are
thereby in compliance with both the
individual-unit and group emissicn
requirements of the plan, there is no
need o state separately that group
compliance relieves the units of any
penalties for excess smissiogs. Section
76.11{d)2)(ii} is therefore eliminated.!!
Sec.lons .ii(a) (B) and [7) and
(1)(ii) (a) and [B) ere also revised to
cla:' v the formulas (Equations 1 and 2)
that govern the selection of individual-
unit limits and the showing of group
compliance. The language in these
secticns explaining what “appiicable
emission limitaticnio use in Squations
1 and 2 is confusing. The revised rule
clarides that the iimitation o be used in
Equations I and 2 is the applicable
emission limitation for each respective
unit in §§75.5, 75.8, or 7687, Coasistent
with that approack, a unit with an AEL
rmust use the apph‘cab’e emission
limitation in $8 78.5, 78.6, or 75.7 mather
than the AEL. The only exception is that
zn early election unit, whick siecisto |
mesl NOw emission 1..:1‘1 L&“D-J.:v in PHase
Iout Is atlewsd to participatetin a NOx
avereging plan onlv in Phase O, must
use the most sringent applicacle
Ymitatlon i1 §§7B. 5 or ” 5.7 {i.e..0.43
b/mmBtu or 2,50 [b/mm3tu depending
on whether the unit's boiler is wall-Gred
or tangentially Ired] or, if the [imitation
is revised and made more stringent for
Phase I under section 407(b)(2), the
revised limitation applicable to the
poiler type. i
In order to simplify the langusge in
§376.1102Y7) and (r:.JL‘ JiHE) in the
March 22, 1694 rule, the references to
Phase l units are rermovad. To capture
the concept in the March 22, 1094
provisions that Phase II units cannot
Danic‘oate in averaging plans before
January 1. 2000, §78.11(a}(1) is revised
to state that a unit in an averaging plan
in Phase I must be a Phase [ unit with
a2 Group 1 boilern.
£FA notes that it has received public
commets concerning the use of 2 single
NOx averaging plan for units of two or

SO :'.‘erag,inu planisa
K-

U Cusistens wurh Ih
§78. 1AL IE) s revised (D
meet either the indrvrauai-ane |
Foup emizsion requirement

ate “OAL Ml Mus]
s tor' the

MOre operaling gompm[ns {also referred
teas ulity wstprhb, that are
subsidizries of a singie holding
company. in uch a case. the operating
companies would designate the same
designated representative (probably
scmeone at the Jolding company level)
for their units in order to meet the
common designated representative
requirement for e NOx averaging plan.
Esch operating company could still
designate its own alternate designated
representative. Concern was raised that
:he designeated representative at the
holding company level may not be
readily accessible and that operating
cormpanies may need the fexibility of
having two persons at 'J'e ooorat.'ng
company level with authority fo act for
the des:g_ateu rep‘esentatr.ve_ The
Agencv is currently reviewing this
matter and, in light of the public
commernts, will propose, {2 a future
rulemaking, revisions to 40 CFR part 72
that would ailow designation of a
second alternate designated
representative for units under certain
limited circurnsiances. Such
circwmstancss could be where: The
unit’s utility system is a supsidiarv ofa
nolding company with two or more
utlity-system subsidiaries in two or
mora states; and, in order to use a NOx
averaging plan invelving usits of two or
more such subsidiaries, all the utitity-
svstem subsidiaries of that holding
company aave Llje same Cesignated
represeciative. EPA intands to consider
zis revisicn, and - o isions o
site :ﬂhre pat7i.ina e:*ra.k.:g to be
comipleted in :99::

5. Phase | NOx Complance Zxtensicns

Secion 73.12 is revised (¢ order to
reflect the new low-NOx-bumer-
technology definition. The March 22,
1984 rule provides fora Phase INCx
compliance extension where a
tangentially fired boiler was designed
and guaranteed, but fziled, to meet the
presumptive emission limit and there is
2 contract to instal! close-coupled or
separated averfire air on or before
January 1, 1996. The Marci 22, 1954
rule includes similar languages. with
regerd to wail-fired boliers, providing a
Phase I NOx compliancs extension
where there is a contract to install
additional equipment, including
overfire air. 35 FR 13572 (8 76.12(a)(1)
iti) and (iiti}. The direct fnal rule
eliminates these provisions and a

2lated provision in §76.12{b){3). No
extensions were requested under these
provisions.

The March 22. 1694 rule also provices
for 2 Phase I NOy compliance extension
fur units where low NCx burer
technology designed 1o meset the

v
'|

‘ tein

adecuatn -:u:::)*" forin
ODe ancm :w RET N 1Ery

with system reliability rhe
exiensions were due oy Or*oaﬂ" 1. 199-}.
These provisions are not chan ged in

revised rule. Extension request tsors
units under this orovision wers
submitted. and the requesis either have

already been g‘antnd or wiil be 2cted on’

consistent with the revised rule after its
effeciive date.

The Agency is aware that, in very
lirmited circumstances, an additienal
extension of Uie compiiance date for
Phase | NOy emission limitations may
be warmanted. These circemsiances are
as follows: A source has 3 or more urits
that have extensions under secti
404{c) until january i, 1997 1o \_omply
with Phase [ NOx emission lim#is and,
due to claimed operationa! problems
assaciated with the plannea NOyx
emission control svstems, ane unit may
need an additional extension to redesign
and install low NOx burner technoiogy.
Because of its extensioa under seciion
404(£], the un:t bas not et installed the
NGOy control system that was wsxgned
to comply with the low-NOx-bwmer
rechpelogy defnitien in the Maren 22,
1594 ruie. With the chenge adopieg
today in the defnition, t5e uxi: kas
flexibility to redesign the NOx conwol
system 1o meet the new definition 2nd
avoid :he claimed operztional problems,
i—Eowever, uniess an additional

:zlia:ce exXIenRSion is grantec,

1 Umme o ins

red-951g. d fow SO« nume- technalogy

without causing sysiem reiiabliity
problems.

Because the need for 21 additional
exiension appears ta result Tom the
change 1a the low-NOx-burner-
technology deﬁmt:’on. the Ageacy
maintains that an additional e'ﬂ-.‘:'on
may be appropriate in these limited
circumstances 1o order to srovide the
designated representative of the unit an
opportunity 1o demenstrais the aeed f fer
suCh sxiension. the revised muie (in
§75.12(2)) reguires the submission of &
petition for the extension within 13
days of the publication of the revised
ruie end establlshes procedures for
ac:ing on the petition. The procedures
and the provisions in the revised rule
canE:n:'ne trea'me:‘ of the unit upon
approval of the petition a-e esseniially
the same as Lne procedures and
provisions applicable to Phase | NOx
cormpliance extensions. See 55 FR
13572-13573 (§ 75.12(c) and (d)].

5. Miscellaneous

'ie:'e
L

The revised mile excludes § 78.3(e) of
the March 220 1664 cule, which pr
that each ton af excess emissions of

O
s
o
1y
v,

T
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NQx will be a separate violation. In
response to the utilities’ challenge of
§76.5(e), EP A moved before the Court
for a voluntary remand of the provision.
The Cou granted the motion and
thereiore EPA is now deleting the
provision. . .

The revised ruie also changes
provisions concerning the types of units
for which reports of cost data on low
NGO« burner iechnolagy installations
must be prepared and the date by which
the reports raust be submitted under
§76.14(c). Consistent with the new low-
NOx-burner-technology definition, the
cost reports are not required for: wall-
fired boilers using only overfirz air and
not lew NOx burners; and tangen:ially
fired boilers using only separated
overfire air and not low NOx burner
technology. Because such poilers are not
using low NQx burner technology, cost
data on their NOy amissions controls
are not relevant to setting of Group 2,
Phase H NOx emission limitations under
saction 207(bK2) of the Act. An
analogous change s made in saction 1
ofappendix B 1g pant 76.

Also excluded from cost reporting are
units that begin installing a new MOy
emission control system aster. 120,davs
{rom publicetian of the instant direct
finai rule in the Federal Register. In’
light of the statutory requirement Lhat
Group 2, Phase II emission limitadons
oe established by January 1. 1997, the
Agency maintains that cost information
on tose units would be received too
late to be useful in the rulemaking on
such emission limitations.

Finally, the date for submission of
cost reports [s revised in §76,14(€)(3) to
taxe account of the vacating of the
March 22, 1895 ruie by the Court. Asin
the March 22, 1992 rule, the cost reports
must ba submitted within 120 days after
completion of the low NOy burner
technology retroflt project. However, in
order 1o provice time for resumption
and completion of cés: data collection
that mav have bean stooped when the
tule was vacated, the revised rule
ensures that all projects will have at
least 40 days. Tom the publication of
the revised rule in the Federal Register,
to submit the cost reperts. Cost reports
on grojects combleied more than 50
days before pubiication of the direct

. fired boilerz an ted
- ovarfire air for tangentially fired boilers.

that the presumptive limits were
achievable using low NOx burners plus
owerfirn alr for wall-fired botlers and
separated overfire air for tangentially
fired boilers {38 FR 13546). In light of
ihe revised low-NOyx-bumer-technology
definition, the Adminisirator has
reviewed the record concerning the
performance of low NOx burners and
conctudes that the presumoptive {imits

-are still achievable, The revised rule

therefore rrissues the presumplive
limits of 0.50 ib/mmBtu for wall-fired
boilers and 0.45 lb/mmBtu for

- tangentially fred hoilers.

The record includes analyses
conducted by DOE in which the,
presimptive limits were examined in
light of the low-NQx-burner-technology
deflnition supported by DOE, i.e, the
third approach in the November 23,
1992 proposzl. The revised rule adopts
in essence the same definition as DOE
supported. As discussed below, DOE
concluded. and the utilities agreed, that
most units could achisve the
presuinptive limits using iow NQy
curners without overfire air for wall-

3 without geparated

2. Dochet Item (V=D 162, Fourth,
Suppiementiary Comments of ARG,
February 2. 1694 at 18-23. -

After reviewing a number of sources
cf izjormation on conirc! technology
efficiency, DOE estimated conirol
tecEnclogy performance based primerily
on £ata from ongoing demonsimation
projects and other recent instaifations of
NOx control systems. The anaivsis of
data from wall-fired and tangentially
fired boilers. tted with low NOy burner
technoiogy as defiged by DOE,
indicated tha: NOx reductions of 45 to,
50 percent would be achieved at wall-
fired boilers and of 35 to 37 percent
would be achlaved at tangantiaily fired
ooilers {37 FR 55646-35647). DOE's
NOx control techneiogy performancs
estimales were consistent with average
NOx reducilens prajecied by the
utfiities. The utilities projected averzge
NOx reductions of 47 percent with use
of burmner retofles for wall-fired boilers
and 35 1o 37 percent with the use of
LNCFS 1 fortangentially fired boilers

S22, 22

4

final rule must be submitted by the a0th  {Dockst tem [V-D-111 at 58-51).17

day after such sublication.

B. Reissuance of the Emission Limits
Section 2071 requires the

Adrministrater to edopt by regulation the

presumptive emission limits uniess she

finds that they cannoi be achieved using

low NO» bumer lechinology. In the
March 22, 1994 rule, the Adminisrator
found that the recurs evidence showed

Further, the utilities supported DOE's

. performarice estimates in'their briefto

the Court in Alabeme Power [Docket

ke compietion of DOT's aralvals, other
echnoinygy Rave peen

Ty frad bui'ers, S

5T Ly lew Do ers, S
Allnuugh

12 5inz
tvpes uf o

developaee for

fuetr a2 3 edun IP A zurrantly lachs
dataon the lofgeerm reriammance ol these N0

conti's, tne mytlack Ty their verfremaneaa s

P CEIE I Tt

Tiem VII-A-1. Briefl of Petitioners, July
i, 1994, 21 18-19},

D0%'s analvsis also showed that,
assuming 45 pereent contral efficiency
tor wall-hred boilers and 35 percent for
tangeniially fired boilers, less than 10
percent of the Group 1 units would fail
o meet the presumptive iimits {37 FR
55648}, Further, the utilities similarly
congluced that "review of the
uncontrolled emissions at wall-fired and
tangentially firec beilers, and of the
capab:lities af fow NOyx burmer
technoiogy, show that (the presumptive)
iimits are aggressive but generally
achievable by most Group 1 units with
the use of [low NOx burners) alone™
(Docket Itera TV-D~111 at 138]. The
utilities retterated this conclusion before
the Court in Alebama Power. The
utilities stated that "ali of the
tangentiaily fired bailer groupings
anaiyzed by EPA's contracidt would
comply with the final oresumptive
emission limitation using low NOx
bumers alone for tangentially fired
boilers {i.e., LNCFS 1), without the use
of separated overfire air'” {Docket liem
VT-A=%, 3rigf of Petitioners at 40},
nthe March 212, 199+ preamble, EPA
nctados; COE's analysis ind
e presented its own.analvsis of -
onwol technology performance data
available afier pramuigation of the
Novemper 23, 1852 propesal. The EPA
‘ound that the majority of wall-fired
boilers would be expected to achieve
NOx reductions of 40 o 50 percen
using low NOx burners only and no
owerfire ai~ {55 FR 13548). The EPA aiso
found that tangen:iaily Sred boilers
using LNCFS 1 would achieve reduction
of 20 10 25 percent. While EPA’s finding
or wall-fired hoilers {s consistent with
DOE's finding, the twe analyses differ
concerning tangentially fired boilers.
Hewever, upon reconsideration, the
Agency fings that the 20 tn25 percent
estimate of reductions achievable using
LNCES 1 erroneousiy exciuded the
reducticns using a form of LNCFS 1
referted (o in the March 22, 1694
preambdle as "LNCFS 1+."" 59 FR 13548~
13347, Because "LNCFS 1-" {l.e.,
Lansing Smith Unit 2) 1% emplovs the

s

.

i

e
1.

0

> aralvsieacinded Fiddlge’s Farre Unit
A< s with LNCFS 1. Since insraifation of LINCFS
1inrRet wnlt inveived major madiflcatons of the
exisiing walerwvail holes {ie., cutting outa
waleraall section having a height of J feet above
each existing watenwall nole and & width squal 1o
rhe width ofthe holel, the unif's NOx contrel
sysiem goes nat fall witun the new low-NOx
Burcer rechnology definitzen. which mncludes minur
moc Ticalions af the exasting hole Sea Deckel liom:
J-z-11 Reanrd of Telnphone Canvarsations
Ouriuer 12,1992 Hlomever, eliminating the

L tion results af that unit does net
‘Raruw e cenelusion that LNCFS (e, a0

T e Sonih Uit D can sohieve 18 10 37 prerent

Ferw TN
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wilat
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same qardware (f.e., alr nozzles in the
hoje with the burner) as LNCFS 1
applications, there is no basis of
distinguishing "LNCFS 1+". The
differences between EPA's and DOE's
data 2re eliminated by treating “LNCFS
1+ as inciuded in LNCFS 1 and
c0n51der1ng the per:ormance results of
“LNCFS 1+ as included in results for
LNCFS 1.

Upon reconsideration, EPA concurs

th the arorﬂ'nenhu ned DOE and

umlt.es analyses. EPA. therefore,
rerains [n the revised rule the _
presumptive limits for Group 1 boilers.

C. Permit Stotus

Fursuant to the Mamch 22, 1993 rule,
the designated representatives of Phase
I units with wall-fired or tangentiaily-
fired boilers submitted NOy compliaccs
plans. (See 59 FR 13557 (§ 76.9 {a)
through (c}}). For units lacking Acid
Rain permits, the NOx compliance plans
were submirted along with applicatens
for such permits. For units that already
tad Acid Rain pefrits covering 50-
emission limitations. the NGy
compliance plans were submitted as
permit revisions, Most of the plans
required NO-< compliance commenciag
on I uary 1, 1985, Twenty-five units
tad _:arevmusly been g:a_.nted 2-year
extensions for NOx compliance under
§72.42, and desg.‘atnc representatives
for & more units requested 15-month
extensions under §76.12 of the Marck
22,1994 ruls, .

The Agency foilowed tne applicatie
permit issuance and revisicn procedurss
under part 72 of the Acid Rain permits
zuie. These precedures required notice
of a proposed permit or proposed permit
revision and opportunity for public
comment prior to issusnce of a final
permit or final revised permit. Most of
the submitted NOx compiiance plans
were already approv ved and inciuded in
final 'Jer’mts or iinal revised permits *
befcre the November 26, 1994 Alabama
Power decision vacating the March 22,
1994 rule. Because of the vacating of the
rule, the Agency has defersed acticn on
those plans and extension requests that
were not yet approved when the Court
issued its decision.

Under the March 22, 1994 rule, NOy
compliance plans had to identify which
one of several possible comp!iance
options was proposed for each Phase |
unit with a Group 1 boiler. /d.

(5§ 76.5(c)(4)). In the NOx compliance
plans already submitted to the Agency,
units sought to comply either with the
presumptive limits or through NOx
emissions averaging plans, The units
that requested NOx compliance
extensions sougit to comply either with
the presumptive Himits or through NOx

emissions averaging plans after the
exiensions expire.

If. as anticipated, the revised rule
secomes fnal and thereby reinstates the
Ox emission reduction program, the
Agency sees no need for utilities to
resubrit and for EPA lo reissue,
through notice and comment
procedures, the NOx compliance plans
that have already been spproved and
issued in firal form in permits or permit
revisions. The final permits and permit
revisions set Jorth the applicable NOx
emission limitations and de not state
any definition for low NOy burner
technology. The revised rule changss
the low-NOx-burner-technology
cefinition but does not change the
presumptive limits or the formulas for
setting individueal-unit limits or
showing group compliance in averaging
olans. The revised rule preserves
without change the provisions
governing the Phase ] extensions that
were requested and either were
approved or that would have been
approved under the March 22, 1994
rule. The revised rule also does not
change the application requirernents in
§76.9 or tke permit issuance or permit
revision procedures in parts 7Zand ¥
aDD"caD’e 1o NOx compliance pla.ns‘

he only changes that the revised ruls
ma_ues in the submirted NCx
corzpliance plans are in the general
compliance date and in the ffect of
group compliance on individual-unit
its in NOx av veraging placs. The
eneral deadline for compliance by
roup I, Phase Dunit with NOx
amission limiiations is now the later of
january 1, 1896 {rather than 1695} or the
date on which 2 unit is subject to 802
emission reduction requirements under
section ¢0<ld) of the Act. The revisad
rule also mandates, for all NOx
averaging plans, that wkhere the units in
an averaging plan show thev meet the
group compliance requirement, the
units are deemed to mest their
individual-unit limits. ALl NOy
compliance plans must conform to the
revised rule,

As discussed above, the Agency has
issued, elsewhere in this Federal
Register, a notice of proposal requesting
comments on Lhe provisions of toe
revised rule. Any cemments concerning
the compiiance deadline and the group
compliance provisicns should be made
in response to that notice and would not
be appropriate in the context of permit
issuance. All other aspects of the
submitted NOx compliance plans have

Iready been subject to notice and
comment and are unchanged by the
revised rule.

The Agency concludes that, once the
revised rule becomes final as

ii

UD :'

[

anticipated, conforming changes [n the
compliiancs cdalz and group compliance
provisions i otherwise unchanged MOy
compliance olans are groperly
considered administrative amendmen:
under §72.83 of the Acid Rain permis
rule because there is no basis for
requiring notice 2nd comment con the
changes. All exdsting permits that
include NOx camp]iance plazs will be
amended unde~ $72.83 10 the extant
necessary to maks them consisiert with
the new corr::l ance datz and group
comgliance recuirements. The
administrative amendments wil}
reinstate the NOx compliance plens ag
amended and the approved Phase [ NOx
Compliarce axtensions under 8% 7'2 12
and 76.12 that ave meisrenced n the
lans.

With regarc 1o NOx compiiance plans
in permits or permit revisions issued in
dra® form for oublic ﬁomment but ot
vet issued in fnal form. Agency will

complete the issuance mOCDdU.F' in
acc::rc'.c.rce with the revised rule once
the rale becomes fdral. Since, excert for
the compilance Jate and group
compliznce provisions. neither the
substance of such plans nor the isstancs
procedures were cianged Dy the revised
rule, there is o aeed ‘0 Teopen ths
public com:—le“t ceried oo the plans,

Anv plans ttataave not vet besc
issued {a dra® fommn will 2130 be
processed by n2 Agency in cc\_o-danco .
with the revised rule a:\d mart 7 )
Similaniy, anePhase [ NOx :c:noiia:.z
extensions reguested uncder $ 712 and
not acted on tefore November 29, 1994
will be acted an consistent with the
revised rule. It should be noted that, if
significant, adverse comment is tmely
received on reievant pordons of the
instant direct dnal rule, the x\Ox
compliance plans couvid be sublect 1o
further change de“end“'ﬁé on the
outcoms of the rulemaking inftiated by
the notice of propesed rule issued
elsawhere in this Federal Register,

IV. Administrative Requirements
A, Executive Order 12568

Under Zxecutive Order 12866 (33 FR
51735 {October 4, 1853)), the Agency
must determniae whetker the reguiatory
action is s,gnmc_rt" and therefore
subiect to Oifice of ..xanage:'n ntané
Budget [OME] review and u
requirements of he :,xacutwe Order.
The Crder cermes “significant
regulatory acilion” as one that is likely
to result in & rule that maw:

(1) Have an annual effect on the
eccnomy of 3100 million or more or
adverseiy affect in a material way the
economy, a sector of the econemy,
procuctivity, competiticn, jobs, the




S

.expected to rise by O

18760

Federal Register f Voi 60 ‘\’o. 71 / Thursday

. April 13, 1895 / Rules and Regulations

gnvironment, uua! C heaitb or safety, or
State, lecal. or tribal governments or
communities:

{2] Create 2 sefious jncensistency or
ctherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the bu ge:arv
impact of entitlements, grants, user fees,
or loan programs ar the rights and
obligations of recipients thereof: or

{4] Raise novel legal or polic issues
arising out of legal mandates, the
President’s pricrities, or the Drmcmles
set forth in the Sxecutive Order,

Pursuant to the terms of Executive
Order 12866, it has been determined
that this rule is a “'significant regulatory
2ction™ because it will have an annual
efiect on the economy of approximately
5276 million starting in 2000, As such,
this zction was submitred to OMB for
review. Any written comuments rom
OMS to EPA and any written EPA
response 1o those coraments are
inclvded in the docket. The docket is .
available for public inspecticn at the
ZPA’s Alr Docket Section, which is’
lisied in the ADORESSES section of this.
oreamble. -

£PA dees not believe a revised
Regulatory Impact Anaivsis (RIA) Is'
neeced ior ihe difectfinal ruie, which,
in large part, reinstates the March 22,
1864 rule and which imposes no new
costs Bevond what cos!s were estimaied
in the RIA 1o the March 22, 1954 rule.
The EP.A does not anticipate major
increases in prices, cosis, of other
significart adverse effects cn
caompetition, investment, produciivity.
crinnovation or on the ability of U.S.
snterprises to compste with foreign
enterprises in domestic or foreign
markets due 1o the final rule,

in assessing the impacts of a
regulation, it is important to examine:
1) The costs to the I'Engﬂ..ﬁd
community, {2) the costs that are passed
on 10 custoreers of the regulated
community, and {3) the impact of these
cost increases on the financial Dealta
and competitiveness of both the
regu! fated commualty and their
customers. The costs of this rule 1o
elgctric utilities are gererally very small
relative to their annuei revenues,
iHowever, the reiative amaunt of the
costs will definitely vary In individual
cases,} Moreover, ZPA expects that most
or all utility expenses fom meeting
NOy requirements will be passed along
tc ratepavers. When NQOx requirements
are fully implemented in the yvear 2000,
consuraer electnic wtiu:v rates are
2 percent on
averzge due 10 this *"lem aking,
Consaquently. the rule is not ul\elx 10
khave an impact on L.T.ll.]d- pronfs or .
competiliveness.

" zonsulta
- repregent aI“'L es of State, local, and U.‘lba.

B. Unfurded Mandates Act

Secticn 202 of the Unfunded
Mandates Reform Act of 1595 |
{"Unfunded Mandates Act") {signed
inio law on March 22, 1995} requires
that the Agency prepare a budgetary
impact statement before promulgating a
sule that includes a Fecderal mandate
that may result in_expenditure by State,
lecal, and tribai governments, in the
aggregate, or DY tie private sector, of

- 5100 million or more in any one year.

The budgetary impact statement must
include: {i} Identification of the Federal
law under which the rule is
promuigated: {ii) 2 qualitative and
guantitative assessment of anticipated
costs and penefits of the Federal
mandate anc an analysis of the extent to
wiich such cosis (o State, local, and
tribal governments may ze paid with
Federal financial assistance; (i) if
fezsible; esiimates of the future
rompliance costs and any
cisproportionate budgetary effects of the
mandate; {iv} i xeaalble estimates of the
effect on the national economy; and (v)
ac desc_rin ‘on of the Agency’s prior

on with 2lected.

governments and a summary-and
evaluatlon of the commenis and
concerns preseniec. Seciion 2037
arovides that if any small governmenis
may be significantly or - aaige ely
impacted by the rue, the Agency must
esiablish a pian for oota"a ng input Tom

and informing, ecducating, and advising

any such petentially affected small
governments.

Under section 205 of ke Unfunded

landates Act, the Agency must identify
and consider a reasonabie number of
regulatory alternaiives before
premulating a rule {or which a
budgetary impact sitatement must de
prepared. The Agency must select from
those alternatives tae least costly, mos:
cost-effective, or least burdensome
alternative, for Stale, logzl, and tribal
governmenss and the privaie secior, that
achisves the objectives of the rule,
uniess the Agency explains why this
altesnative is not selected or urless the
selection of this aiternative is
inconsistent witn iaw

Because this dirge: Enal rule is
estimatec 10 result in the expenditure by
State, lecal, and tribal governments, in
aggregate, or the private sector of over
5100 million per year stariing in 2000,
EPA has prepared a supplement to the
Rsgulstary Impac: Statement in
compliance with the Unfunded.
Mandates Act. EPA summarizes that
supplemeant as fellows.

The direct final rule is promulgated
wnder section 07 of the Clean Air Act.

_mudnicipally-

The rule is issued in response to a
remand by the U.S. Court of Appeals for
the District of Golumbia Cireuit and, in
large gart reinsiates the remanded
Murch 22, 1994 rule. Thus, the analys:s
in the R1A developed in preparation of
the March 22, 1994 rule was
apprnpriately considersd in response to
the requirements of the Unfunded
Mandates Act.

Total expenditures resulting from the
direc: {inal rule are estimated at: 569
million {of which less than $1 miilion
is by State, local, and tribal
governments) per vear in 1985-1999;
and 8276 million {of which $21 millisn
is by State, local, and iribal
gOVEITUTENLS) per year starting in 2000
There are no federai funds available ta
assist State, local, and irikal
governments in meeting these costs.
There are important beneffits from NCx
emission reductions becauss
atmospheric emissions of NOx have
sigrnificant, adverse Impacts on human
heal:h and welfare and on the
envirgnment.

The rule does not have any
disproportionats sudgetary effects on
ans u:i-ticl_‘laf region of the nation, any
State. Toeal. oririval governmént. or
wIBan or tur ai orother type of
caormmunity, On the conha.z'v, the rule
wiil "ﬁsu't in only a minimal increase in
average electricity rates. Moreover, the
riie will not have a material eifect on
the naticrnel econemy,

Pricr to 1ssm1g the March 22, 1994
rule, EPA provided numerous
ssporiunities, 2.g., through the Acid
Rain Advisory Committee proceedings,
the pubiic comment seried, and public
hearings, for consultation with
iniurested parties, including State, lecal,
ard iribal govemnments, In general, State
and local environmental agencies
advccated that EPA adeplmare
stringent edviranmental conirols while
cwned utilities advocated
\ess sioingent controls and more
compliancs flexibility, EPA evaluated
the comments and concems expressec,
ard the direct Snal rule reflects. to the
exteni consistens with section 407 of the
Clean Air Act, those comments and
concerns, YWhile small governments are
notsigmlcanty or uniguely affected by
the rule, these procedures, as well as
additional public conferences and
meelings, gave smail gOVEITUITIENLS an
CpROnuUnily 1o give r‘ea.nmghll and
timely input and chzin information,
education, and advice on compliance.

T..e Agency considered several
“ﬁgu atary op'lons in developmg the

ule, The eption selecied m the direct
final rule is the lesst costly and least
burdensome ziternative Cu”emi:’

vailanle for achieving the objectives of
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sactinn 407, The Agency rejected _ puercent.assuming ccsts are passed onto 757 Rev.sed \Ox emission imitaticns for
another alternztive ‘ha\ was the most consurners: (2} compliance costs as a .. _Group 1, Phase i bofers. [Resered]
cost-zifectiv ve because the percentage of sales for small entities are 758 Barv el lectica ‘or Group 1, Phase [1
C.5. o the D.C at _east 10 percent more than -5 93‘3}‘::'5  soplicaticn and comaliasce
Cucun held that the latte :-.lte"zatne compliance costs as a percentage af U iape T aRpATEEER e companes

. i gen . Hries: (3 ital )
vas Sevond the Agency's siatutory sales (or large enillies; (3 r‘.“apxta_;rcosts“ 2B.10 A terrative emissioz lirmltations.
aL‘.:‘o:‘ty of compliance represent a “significant 76.11 Emissions avereging.
o portion of capital available tc small 76.12 Prase [ NOx compilance externsions
erwork Recuction Act S ST S ; SR Pe TR SRR
<. PCD © cto! entities, considering (nternal cash flow  76.13 Compilance and excess emissions.
~ The OMB! na:}apurm ed the nlus external financial capabilities; or 78.14  Moaitoring, recordkeepizg, and
l;.fO!'I‘IrlathI"l collection requirements {4) regulatory requirements are likely to  __ e2oming
contained in this rule under the result in closures of small entities, ig’{g I;;sg‘:enc;ods and procedures.

provisions of the Peperwork Reduction
Act of 1980, 4 U.5.C, 3301, ot seq., and
Las assigned GME control aumber
Z060-)2Z58.

Puplic reporting burden for this
coi.ec‘_'on of information is estimated at
27,316 hours for ail respondents
through May 15, 1895, This estimate
incluces time for reviewing
instructions, searching existing data
scurces, gathering anc maintaining the
data needed, and completing and
“evewwg the eollection of inforrmation.

The Agency notes that this burden
osnma“ was o g:na;: developed based
on the March 22, 1894 rule. Toda} s
cirect final rule includes revisions to
cocst reparting requirernents in the
March 22, 1594 rule that result in a
smail reduction in overall burden. In
order (o account ior this small
reducton, the Agency will submit an
adiustment to the cwrent Information
Collec"lo“ Repart.

Sead comiments regarding this change
in the informaiion collectzc'l
reguirements crany cther aspect of this
coliection of infermation, mc_ucung
suggesiions for reducing tke burden. to
Chier, Information Policy Branch {FM-
223Y), U.S. Environmental Protection
Agency, 401 M Street SV, Washington.
LC 204580; and to the Paperwork
Reducton Prelect, Office of Informmatien
and Regulatorv Affairs, Office of
‘da:‘agemem and Budge!, 725 Jackson
Place NW., Waskington, 2C 20503,
marked "Attention: Desk Officer for
EDA "

Seguiatery Flexibililvy Act
The Regulatory Flexibility Act (5
'.S.C. 501, el s2q.) requires EPA to
onsicer potential mpac.s of proposecd.
regw..lat:on:. on srmall business “entities.”
ifapreliminary analysis indicates that
2 proposed regulation would have a
signilicant ecoromic impact on 20
percent or more nf small entities, then
a regulatory flexibility analysis must be
prepared.
Current Reguiatory F le\ubl Hty Act
zuidelines indicate that an economic
impact should be considered significant
if it meats one of the following criteria
{1) Compliance increases annual
production casts by more than 5

ac

_ Under the Regulatory Flexibility Act,
a smalf bL.slnes‘ is any “small business
concern’” as identified by the Small
Business Administration under saction
3 of the Small Business Act. As of
Januarv 1, 1991, the Sma‘l Business
Adrministration had esiablished the size
threshold for smail electric services
companies at 4 million megawatt hours
oer vear, Because all of the utilities
affected by Phase I of the Ac¢id Rain
regulations have generating capacities
greater than ¢ milion megasvatt hours,
EPA pelieves that no small businesses
are affected by today’s revised rule. The
EPA’s initial estimates are that the
turden on srmall utilities under Phase O
is minirnal,

Pursuant io the provisions of 5 U.S.C.
505(b), I hereby certify that this rule, if
promulgazed, will not have a significant
adv erse lmpact on a substantial number
of small entities.

. Miseellaneous

In accordance with aec:ion 117 of the

i::. cublication of this ruls was
preceded by consuitation with

apprepriate advisory comimittees,

independent experts, and federal

departments and agencies.

List of Subjects in 10 CFR Part 76

Acid rain program, Air pollution
conizol, MNitrogen oxide, Incorporation
by reference, Reporting and
-ecordxeeping requirements,

Dated: March 31. 1995,

Carol M. Browner,
Adminisieion

Title 40, chapter I, of the Code of
Federal Regulations is amended as
ollows:

1. Part 78
PART TE8—ACID RAIN NITROGEN
QOXIDES EMISSION REDUCTION
PROGRAM

hj

s revised to read as follows:

Sec.

76.1  Applicability

782 Definitions.

76.3 General Acid Rain Program provisions.
T6.4 Incorporaiicon by reference.

76,5 NOg emission limltations for Group i

a0ilers.
\O‘ emission amietwns for Groep 2
boilers. [Reserved]

‘B.o

Appendix A to Part 76—Phase [ Affected
Coal-Fired Utility Units with Group 1 or Cell
Burper Boilers
Appendix B te Part 76—Procedwres And
Methods For Estimating Costs Of Nifzvgen
Uxides Controls Applied To Group 1. Phase
I Botlers

Authority: 42 1.5.C. 7801 and 7831 =2 sec.

§76.1 aApplicability.

(a) Except as provided in ::a.ragraohs
™) througn (d} of this section, the
provisions apply to each coel- Sred
utitity unit that 1z subiect to an Acid
Fzin emissicns Umitation or reduction
requirement for $C; under Phage [ or
Phase pursiant to sections 104, 403,

~or 409 of tQe Act,

o} The emissior limitatons for NOx
under this part applv to each affectad
coal-fired utlity unit subject to section
-10-=Ed‘ or 406(b) of the Act on the date
the unit is required to meet the Acid
Rainm smissions reduction requirement
‘or 3C-.

e Th e oo visions of this parizpply
e each coal-fred substitution un
compensating unit, designated and
a2pproved as a Phase [ unit pursuant o
§§72.41 or 72.43 of this chapter as
follows:

{1) A coal-iired substitution unit that
is designated in a substitution plan tiat
is aporoved and active as of January 1,
1995 shail be reated as a Phase [ coal-

red uiflity wnit for purposes of 'hls
pa_L. In the event'the desigration of
suchk unit as 2 substitution unit is
terminated aler December 31, 1995,
pursuant to §72.41 of this chapter and
the uait is no longer required to mest
Phase I 502 emissions limitations, the
provisions of this part {including these
zpplicable in Phase I) will continua to
aDDEy,
(2] A coal-fired substitution uni: that
des:gna ed in a substitution pian that
is not approved or not active as of
january i, 1893, or a coal-fired
compensating unit, shall be treated 25 a
Phase Il coal-firec utility unit for
purposes of this part.
\G] The provisions of this part for
ase [ units apply 1o each coal-firad
1::1:‘.sfe.' unit governed by a Fhase ]
extension pian. approved pursuant to
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§72.52 of this chao.er on January 1,
1997, Notwithstanding the preceding
sentence, a coal-fired transier unit shall
be subjec! to the Acid Rain emissions
limitations for nitrogen oxides
beginning on January 1, 1996 if, for that
vear, a transfer unit is allocated fewer
Phase [ exiension reserve zllowances
than the maximum amount that the
designated representative could have
requested in accordance with

§ 72.42(c)(5) oithis chapter (as adjusted
uncer §72.42(d} of this c‘iapter] Lmless
the transfer unit is the last unit allocated
Phase [ extension reserve allowances
under the plan.

§76.2 Definitions,

A terms used in this part shall have
the meaning set forth in the Act, in
§72.2 of this chapter, ,:anc: in this section
as follows;

Alternative contemparanesus annual
emission limitation means the )
maximum zllowabie NOyx emissicn rate
(on & Ib/mmBti, annual average basis)
ass1gned to an indivicdual unit in 2 NOxy
emissions averaging r.la.n pu.sz.art He!

§76,10.
Alternative *ecnnofo_y means 2

.contral technolegy for reducing NOx

2rlssions thal 1 outsice the scupe of
the definitian of low NOx burner )
technology. Aliernative lechnoiogy does
not include overfire air as applied to
wall-fired boilers or separated cverfirs
air as applied to tangentially fired
bailers. )

Approved cleen coal tech nozow
demenstration project means 2 pru]ecz
using funds approprizied uncer the
Deparimen: of Energy’s “Clean Coal
Techno! logy Demonstration Program,’

up to a tota! amount of 32,500,800,000
for comumercizl demonstration of clean
coal technology, or similar projects
funded through aporopriations for the
Envircnmental Protection Agency. The
Federal contribution [or a qualifying
project shall be at least 20 percent of the
total cost of the demonsiration project,

Cell burner Soifer means a wall-fired
boiler that utiiizes 1wo or three circular
bumers combined iato 2 single
vertically orienied assembly that results
in 2 compac, intense flame. Anv low
NO. retrofit ol @ cell burner poiler that
reuses the existing cell burner., ¢lose-
coupied weil opening configuration
would net change the designation of the
unit zs a cell burner boiler,

Coal-fired utility unit means & atility
unit in a.h ch the combustion of coal (or
any cozi-derived fuel) on a Biu basis
2xceeds 50.0 percent of its annual heat
input, for Phase I units in calendar year
1950 and, for Phase H{ units in the
calendar year 1993, For the purposes of
this part, this deflinition shall aaply

notwithstanding the definition at §72.2
ofthis ¢ha

Cyelone boiler means a hoiler with
one or more water-coolad horizantal
cylindrical chambers in which coal
cormbustion takes place. The horizontal
cvlindrical chamber(s] is (are} attached
to the bottom of the furnace. One or
more ¢ylindrical chambers are arranged
either on one furnace wall or on two
opposed furnace walls, Gaseous
combustion products exiting from the
chamber{s) ;urn 90 degrees to go up
through the boiler while coal ash exits

the bottom of the boiler as a molten slag.

Demonstration periéd means a perio
of time not less than 15 months,
approved under § 76,10, for
demonstirating that :he affected unit
cannot meet the applicable emission
limitetionincder §§76.5, 76.5. or 78.7

—and estzblishing the minimum NOx
emission rate that the unit can achieve
during long-term load digpatea
operation.

Dry bottom means the boiter has a
furnace oottom temperature below the
ash meilng peint and the cotlom ash is
removed as a solid,

Egonormizer means the lowest
) te’rae"’"!-e Reat excnange ssction ola’
Hiy Hoiler whers boller fzed, waléris
eatea by the flue gas, -'

Fiue gos means tne conmbusiion
products arising from the combustion of
fossil Fuel in & utility boller,

Group 1 boiler msans a tangenzielly
fired boiler or a dry Dattor well-fired
boiler (other thar a unit applying cell
burner Lecn:cloqv\

CGreup 2 boiler means a wet bottom
wali-fired boiler, a cycione boller, a
toiler :po[vmg cell burner ‘ec'ﬁnologv.
a vertical:y fired boiler. an arch-fired
boiler, or any ether tvpe of ut ility boiler
{Sucn as & fiuidized bed or stoker boiler!
that is not 2 Group 1 bojler.

Low NOy burners and Jow NOx burner
technology means commercially
available combustion modification NOy
conirois that minimize NGx formation
by intmoducing coal and ts associated
combustion air into 2 bailer suzh thet
initial cembustion occurs in 2 manner
that premotes ranid coal )
devolatilizationin a fuel-rich (ie.,
oxyvgern Zeficient) enviranment and
introduces additional zir to achieve a
fina! fuel-lean {i.e.. oxygen rich}
gnvironmens to complate the
corrb.zstion process. This definition
shall include the staging ofany portio
of the combustion air using air nozf_les
or registers located inside any waterwall
hole that includes 2 urmer, This
cefinition shall excivde the staging of
any pertien of the combustion air using
alr nozzles or ports located outside any
watzrwall hele that includes 2 burner

_Bain pulierized

(o "’1."'10'11“ 'emned to as NOx parts or
separated overfire air ports).

Cperat ,—;g mﬂnod means a period of
time of not less than three consecutive
months and that accurs not more than
one month prior to applying for an
aiternative emission limitation
demonstration period under § 76,10,
during which the owner or operator of
an affected unit that cannot meet the
zppliceble emission limitation:

(1) Operates the installed NOx
emission controls in accordance with
primary vender specifications and
procedures, with the unit operating
under normal conditions; and

(2) records and reparts guality-
assured continuous emissicn
monitoring {CEM) and unit operating
data according to the methods and
procedures in part 75 of this chapter.

Primery vendor means the vendor of
the NOx emission controf system who
has primary responsibility for providing
the equipment, service, and technical
#<pertise necessary for detailed design,
instaliation, and operation of the
contrels, inciuding process data,
macharical drawings, operating
manuals, or any combination thereef,

Beburning means recucing the coal
*“‘t‘ =embusiion air 'o the mam burners
and injecting 2 mebern fuel {such as gas

“aroil) te create a fuel-rich secondary

combustion zone above the main bummer
zone and final combustion air to create
1 fuzel-lean burnout zena. The formation
of NOx is inhibited ia the main burner
zone due 10 the reduced corabustion
intersity, and NQy is Cestroved in the
fuel-rich secondary combustion zene by
conversion te molecular nitregen.

Selective catalytic reduction means a
scncombusiicn contrel technology tha
destroys NOyx bv injecting a reducing
agent {2.¢, am .,.oma) into the fiue gas
that, in the presence of & catelyst [2.g..
vanadiurg, titaalum, or zeolite},
conseris NOy into molacular nitrogen
ang water,

Selective norncatalytic reduction

. M=ans a noncombusiion control

Lecb.nologv that destroys NOg by
infecting a reducing agent (2.
ammonia, urea, ar cvanuric acid) into
he flue gas. downsiream of the
~cmbustlon zone (hat converts NOy 1o
meiecular nitrogen, water, and when
urea of ¢yanuric acid are used. to carbon
dioxide {CO:l

Stoker boiler means a boiler that
turns solid fuel in 1 bed, on a stationary
or moving grate. that is located at the
ootiom of the furnace.

Tangenuaily fired boiler means a
Soiler that has cosl and air nozzies
mounted in each corner of the fumace
where the verical furnace walls meet,
roal and air are
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2 line tangeni {alto acircle [ying in
kerizoaiz! plane of the lurnace.

Turbe-fired boiler means a pulverized
coal, wai.-;lred boiler with burners
arrangec on walls so thet the individual
Rames axtend down :oward the furnace
bottom and then turn back up through
the center of the furnace.

Wall-fired botler means a boiler that
has pulverized coal burners arranged on
the wails of the furnace. The burners
have discrete, individual flames that
extend perpendicularly into the furmace
area.

Wet bortorn means the boiler has 2
furnace bottom Lempeatu.m zbove the
ash "mxt.ng Domt and the bottom ash is
removed as a iiguid.

§76.3 General Acid Raln Program
provisions.

The following provisions of part 72 of
this chapter shall apply to this part:

{a} §72.2 [(Definitions);

(o) §72.3 (Measurements,
abbreviations, aad acrooyms);
(Federal authority);
(State authority);
[Applicabiiity);
[New unit exemption);
{Retired units exemption);
[Standard requirements};

[:‘waiiability of

r()::1"'Lputatfor1 of time].
n, the procecures for
iecisions of tie
‘sirator uadaer this partare
contained in sert 78 of this hapter,

. -
97[\)
nd»-'

§75.4 Incorperation by reference.

{a) The materials listed in this section
are 1ncorporated Dy reference in the
sections noted. These incorporations by
reference (IBR's) were approved by the
Director of the Federal Register in
accerdance wwith 5 U.S.C. 552(a) and 1
CZR peart 31. These materials are
incorporzated as they existed on the date
of approval, and notice of any change in
these materials will be published in the
Federal Register. The materials are
available for purchase at the
corresponding address noted below and
are available for inspection &t the Office
of the Federal Register, 800 North
Capitol St., NW., 7th Floor, Suite 700,
Washingten, DC, at the Public
[nformetion Reference Unit, U.S. EFA,
401 M Strest, SW., Washington, DC, and
at the Library (MD-35), U.S. EPA,
Research Trizngle Park, North Carolina.

(o) The following materials are
available for purchase from at least one
of the following addresses: American
Sociery for Testing and Materials
(ASTM), 1815 Race Sueet, Philadelphia,
Pennsyvivania 18103; or the University

Zeeb Rozd. Ann Arbor. Michigan 28108,

1) ASTH D 317685, Standard
Practice for Ultimate Analvsis of Caal
and Coke, [BR approved May 23, 1995
for §78.i5.

{2) A8TxN D 3172-39, Standard
Practice for Proximate Anaiysis of Coal
and Coke, [BR epproved May 23, 1995
for § 78.15,

(c) The :'ollowing material is available
for purchase Tom the American Society
of “iechanical E Engineers {ASME], 22
Law Drive, Box 2330, Fairfield, Nj
07007-2350. ’

{1) ASME Performance Test Codea 2.2
{1891), Test Code for Coal Pulverizers,
:BR a;}p‘oved May 23, 1995 for § 75.13.

\Reserved]

La The foll owmg matena.. s availabla
{or purchase from the American
Naticnail Sta_nda.ras Institute, 11 West
42nd Street, New York, NY 106036 or
from the Internaticnal Organization for
Standardization (ISQ), Case Fostals 55,
CIT--'—l”TT Geneve 20, Switzerland.

(1) ISC 5931 [December, 1491}
) CoaL—Sa_mp.'ng of Pulverized Coal
Conveyed oy Gases [n Direct Fired Coal
S}'stes—ls, * TBR aporoved May 22, 1995
for §75.15,

(2) [Raserved]

§768.5 NOx emission Jimitations for Group
1 beilers.

(2} F‘*eg,,.n.:g Jenuary 1, 19985, or for
a unit sublect to section 204(d) of the

cl, the date an WI‘IIC”I the unit is

c* ired 1o meet Acid Rain ermilssicn

duction “&qbl‘evems' for SC:, tke
owTler or operator of 3 Phase 1 coal-fired
ctility unit with 2 tapgentially fired
botier ar a dry bottem wall-fred boiler
(#ther than units appiving cell burner
iechnology} shall not discharge. or aliow
to be discharged, emissions of NOx to
the azmosphere in excess of the
iollowing limits, except as provided 1
paragraphs (c) or (e) of this section arin
§§76.10, 76.11, or 76.12

(1) 0.+5 Ib/mmBtu of neat input on an
arnual average basis for tangentiaily
ired bollers.

(2) 0.50 lb/mmBtu of heat {nput on an
annual average basis for dry bottem
wall-fired boiters (other than units
epplying cell burner technology).

{b) The owner ar operator snall
determine the znneal average NOx
emission rate, in [b/mmBtu, using the
methods and procedures specifled in
part 75 of this chapter.

{c} Unless the unit meets the early
election requirement of § 78.8, the
owner of operator of a coal-fired
substitution unit with a tangentially
fired boiler or a drv bottam wallfis ed
boiler {other than units appiving cell
pumer technology) that satisfies the

om 3[\ with the NOx emissicon
im:tations that zpply to Group 1
T.i b oiiers.

{¢) The owmner or cperater of 2 Phase
Tunit with ¢ ceil burner boiler ihat
convens (o a coenventional wall-fired
hoiler on or before Janyary 1, 1985 or.
for 2 unit subiect to section 404(d) of the
Act, the date the unit is required (o meet
Acid Rain emissions reduction
requirements for S0z shall comply, by
such respective date or January 1. 196,
whichever is later, with the NOx
emissions limitation appliicable tc ch
bottomn weall-Sred boilers under
paragraph (a) of this section, except as
provided in paragraphs {¢) or (e) of this
section or {n §876.10, 76.11, or 76.12.

(2] The owmer of operator of 2 Phase
Iunit with a Group 1 beiler that
convens 1o a fluidized bed or other type
of utility boiler not included in Group
1 boilers on or beiore January 1, 1995 or,
for a unit subject to section +04(<d) of the
Act, the date the unit {s required ¢ meet
Actd Rain emissions reduction
requirernents for SO: is exempt Som the
NOy emissions limitations specified in
paragraph (a} of :Als section. but shall
comply with the NOy emission
limitaticns for Group 2 boilers under

nase

._.,-1 .

§78.8,
(f] Except as provided in § 78,3 end in
sgtagraph (ci of this section. sz¢h uni

subject to the recuirements of this
seciion is not subjsct to the
requirements of 376.7.
(g) Beginning January 1. 2000, (e
owner or cperater of a Grovp 1, Fhase
utl 1:” wnit with a

ofler ora wall-ired
‘-btec‘ ‘o the emission

r2 o (3} of this
sealoa_.

§76.6
2 boilers.

376.7
for Group 1, Phasa [l boliers.

NQO« emission limitations for Group
[Reservecd]

Revised NC- amission limitstions
[Reserved]

§76.8 Early elettian for Group 1, Phase |l
bailers.

{2) General prowvisions. (1) The owner
ot operator of a Phase [] coal-fired utility
ualt with a Group 1 hetler may elect to
have t_-‘*.e unit become subject to the
appliceble emissicns limitation for NOx
uncer § 78.5, starting no later than
Januarv 1, 15387,

(2) The cwner or cperator of 2 Phase
I coal-fired urility unit with a Group 1
boiler that 2lects 1o become subject to
the applicable emission limitation
under §76.5 shall not be subfect to any
revised NQOyx emissions limitation for
Group 1 boilers that the Adminisirator
may issue pursuant to section 407(H])(2)
of the Act untl January 1, 2008,
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provided the designated representative
demanstrates that the unit isin
compliance with the limitation under
§76.3, using the methods and
procedures specified In part 75 of this
chapter, for the period beginning
January 1 of the year in which the early
election takes effect (but not later than
January 1, 1987) and ending December
2007. - -

(3) The owner or operator of any
Phase I unit with a cell burner boiler
that converts to conventional bumer
technology may elect to become subject
to the applicable emissions limitation
under § 75.8 for dry bottom wall-fired
boilers, provided the owner ar operator
complies with the provisions in
paragraph {a)(2) of this section,

(4) The cwner or operaior of a Phase
If unit approved for early election shall
not submit an application for an
zlternative emissions limitation
demonstration period under §75.10
until the earlier o

{i) January 1, 2008; ot -

{il] Early election is terminated
pursuant o paragraph [e}{3) of ¢
section.

(5) The cwmner 0; onerato: ofa Phase.
H unit apnroved [or early election may
not incorporate the unit into an
averaging plan prior to January 1, 2000.
Omn cr after January 1. 2000, lor purposes
of the averaging plan, the early election
unit will be treated as subject to the
apchcanle emissions limitation for NOx
for Phase I units with Group boilers
undcer §§ 76, a[g} and if revised emission
limitations aré issuec for Group 1
beilers pursuant to sectica 407(b)(2) of
the z‘j‘Ct. §76.7.

(o) Submission recure..;enrs In order
to obtain earlv election status, the
designated representative ofa Phase I
unit with a Group 1 boiler'shall submit
an early election plan to the
Administrator by January 1 of the vear
the early election is to take gffect, but
not later then January 1, 1857
Notwithstanding § 72. -O of this chapter,
and L._n‘ess the unit is & substituticn unit
under §72.41 of this mapter ar a
cornpensating unit under §72.43 of this
chapter. 2 compiete &omp‘.iance olan
covering the unil shall not inciuce the
provisions for SOy etissions under
§72.40{2)(1) of this chapter.

{¢) Contents of an early election plan,
A complete early election plan shall
include the following elements in a
format prescribed by (e Admiaistratorn:

(1) A request for eafly election;

(2) The first yvear for which early
giention (s lo take effect. but not later
than 1967, and

{2) The speciai provisions under
paragraph le] of this section.

(d}(1) Permirtting autnorrf}' s action.
To the extent the Administrator
determines that an early election plan
complies with'the requirements of this
section, the Administrator will approve
the plan and:

{ilif a Phase I Acid Rain permit
governing the source at which the unit
is located has been issued, will revise
the permit in accordance with the
permit modification procedures in
§72.81 of this chapter to include the
early electicn plan; or

{it} If 2 Phase ] Acid Rain permit
governing the source at which the unit
s located has not been issued, will issue
a Phase I Acid Rain permit effective
from January 1, 1695 through December
31, 1999, that will include the early
election plan and a cemplete
compliance plan under § 72.40(a) of this
chapter and paragraph {b) of this
section, If the early election plan is not
effective until after January 1, 1995, the
permii will not contain any NOx
emissions limitations until the effective
aate of the plan,

{2) Segmmno January 1, 2000, the
pe"r". tting authority will approve any
-early electicn plan-previousiy apgroved
v the Administratar during PhaseI
unless tae plaz is terminaied pursuant
to r\arﬂgrapﬂ {e)(3) of this section,

" le) Special provisions—(1) Emissions
limitations.—1) Sulfur dioxide.
NGL\MI&hSLaﬂmg §72.9 of this chapter,
a urit thag is governed by an approved
sarly election plan and that isnota
substitution unit under §72.41 of this
chzpier or 2 compensating unit under
$72.43 of this chapter shall not be
subject to the following standacd
“requiterients under § 72.9 ofthis
chapter for Phase [:

{A} The permit requiremen:s under
$§72.80a)1) [.lj and {ii) of this chapter:

&=} Tbe suifur dlo\:lce 'eqm"ements
uncer § 72.8{c) of this ctepter: and

(C} The excess emissions
requirements under § 72.8(e}{1] of this
chapter ’

(i1} Nitrogen oxides. A unit that is
governed by an approved early election
otan shall o2 subject to an emissions
limitation for NOx 2s provided under
paragraph (a}{2) of this seciion except as
orov ided under parag*agn Le|[31{=nJ of

this b&CthF

{2) Liekilin:. The owners and
cperators of any unit geverned by an
aporoved early election plan shall be
lizoie for any viciation of the plan or
this section at that unit. The owners and
operators shall be lizble, beginning
January 1, 2000, for fulfilling the
obligationsspecified in part 77 of this
chapter.

(3} Termi
election plan

aticn, An a:}pre\,ed garly
shall be in effect only untis

swith Group 1

the ea.rLier of Ianuar}' 1, 2008 or January
1 of the calendar vear for which a
terminanon of the plan takes effect.

{i} If the designated representative of
the unit under an approved early
eiection plan fails 10 demonstrate
cempliance with the applicable
emissions limitaticn under §76.5 for
any vear during the periad beginning
January 1 of the first vear the early
election takes effect and ending
December 31, 2007, the permitting
authority will terminate the plan. The
term'na’uon will take effect beginning
january 1 of the year after the vear for
which there is a failure to demonstrate
compliance, and the designated
representative may not submit a new
sariv election plan

(il} The designated representative of
the unit under an approved early
election plan may terminate the plan
anv vear pricr to 2008 but mzy not
subrait a new early election plan. In
order 1o terminate the plan, the
designated representative raust submit a
notdce under § 72.40(d) of this chaprer
by January 1 of the vear for whica the
terminaten is to take effect,

[(fH)A) E an early efecuion plan s
terminatzd any ‘_rear prior to 2000, thé
unii shaif meer, beginning January 1,
2000, the applicable emissions
lmitatior for NOx for Phase I units
poilers under § 7E.5ig}
and, if revised emission liritations are
issued pursuant to section 407 (BJ(2) of
the Act, §78.7,

{B)'If an early election plan is
termicated in or after 2000, the unit
shall meet, beginning on the effective
date of the termination, the aponcaole
emissions Hmitation for INOx for Phase
T umitg with Group 1 boilers under
§76.5{g) and. if revised emission
lirmitations are issued pursuant to

. secton 407b](2 of the Acy, §758.7.

§76.2 Permit application and complianca
pians.

ral Duty io cpply. {1) The designated

z ‘ﬁ\&"t*t'&e of any source with an
af:"ected unil subject to this pam shall
subinit. by the applicable deadline
under paregraph (b} of this section, a
lete Aci€ Rain permit aoplication
ihe unit is covered by an Acid
Rain permit, a camplete permit revision)
that includes a complete compliance
pian for NOx emissions covering the
unit,

{21 The original and three copies of
the permlt dpplication and compliance
plan for NOx emissions for Phase Ishall
be submutted to the EPA regional office
the region whers the appliceble
ro2 s located. The original and three
owes of the parmil application and
compiianee olan for NOx emissions for
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Pheasa 1T shali be submitted to the §76.10 AMernatve emission limitatiens, specifications nr which the desizn of
permitting suthority. {a] Generzl provisions. {1) The the NOx emissicn cantrel svstem wwas
(o) Dend! J"FS {(1jF Phase [ unit designated s pre:sP tative of an affected  based: z2nd .
(C) Unit operating data es specilied in

with a Group bcue.. \he cxemgnatnc:
representative shall submit a complete
permit application and compliance plan
for NOx covering the unit during Phase
1to the applicable permitting authority
nct later than May 3, 1994. i

(2) For a Phase I or Phase IJ unit with
a Group 2 boiler or 2 Phase IT unit with
a Group 1 boller, the designated
~epresentative shall submit a complete
permmit application 2nd compliance plan
for NOx erissions covering the unit in
Phase [I ‘o the Administrator not later
than January 1, 1998, except that easly
election units shall also submit an
appiication not later tkan january 1,
1387,

Y Information requirements for NOx
cormmpliance plans. {1 In accordance
with § 72.40(2}{2) of this chapter, a
comD‘ete compilance plan for NOx
shall, for each affectad unit included in
the permnit applicatison and subject to
this part, either cerily that the unit wiil
comply with the applicable emissions
linitatlon under §75.5, 76.8, or 7&.7 or
specify one cr more otner Acid Rain
compliance options for NOx in
accordance with the reguirements of
this part. A complete compliance plan
for NOyx for a source sball include the
following aisments in a format
orescribed by the Administrater:

(i} Identifcation ol the source:;
! suchy 2ffected urit
subject to this

+ Ideadficaticn
s at *he source and is

il
that
part:

[iil) Identification of the boiler
gach unit:

{(iv] Identification of the compliance
option pregposed for 2ach unit {ie.,
meeling the applica czble emissions
limitation vnder §§ 75 5.78.8,78.7, 76.3
{earlv electionr 76.2 ai e*native
emission H.—ni:at;on,. TB.11 (NO,\:
emissions averagin ?, 2 (Phasel
NOyx compliance c-\tensw"u) and any
addirional information required for the
appropriate option in accordance with
this pars .

{v) Reference to }:e standard
recu"eme% in §72.5 of this chapter
\conystem l-uh_ T8.8(25(11(1)); and

The recuirements of §§72.21 (g}
a:zd [bJ af this chapter ]

(d] Duty ta reapp.’_:'. The designated
representative of any source with an
affected unit subject to this part shall
submit a complete Acid Rain permit
application, including 2 camplete
compliance plan for NOx emissicns
cover 'ng the unit, ir accardance with
the desdlines in § 72.30(¢) f this
chaprer.

type of

ernission limitation in $76.5

unit that is not an eariy election unit
parsuant 1o § 75.8 and carnot meet the
5pp licable emission limitation in
§376.5, 75.6, or 76.7 using. for Group 1
boilers, either low NCx burner
technology or an 2itemative technology
in accordance with paragraph {e){11) of
this section, or, for tangentially fired
boilers, seoa"ated overtire air, or, for
Group 2 boilers, the technolegy on
which the appliczbie emission
limitation is based rmay petition the
permitting authority for an alternative
emission limitation less str';ngent than
;be aaphc:able emisston limitation.

{2) Tn order for the umit to qualify for
an aluematlve emission limitaties, the
designated representative shall
demonsirate that the affected unit
canpnot meet the apnﬁc:eble emission
limitation in §% 78.5, 758.6. or 76.7 based
on a showing, to the satisfaciion of the
Admizseator, that:

1) {A) For a tangentially dred boiler,
the swner or operator has either
properfy installed low NOx bumes
technology or property installed
separated overtire air or

{B) Fera drv Dortom wall-fired boiler
(other thanp z unit zpplying cell bumer
technolegy), the owmer or eperator has
proverly instalied fow NOx bu_.-er
tec:mologv or :

{C) For 2 Group 1 boiler, the owner or
eperator has properly inst aﬂed an

ziterpative tectinology (nel qa...g oul
not Imited to reburning, selective
noncatalytic reduction, or selective
catalytic reduction) that achieves NOx
emission reductions demonstrated in
accordance with paragraphn {e)(11} of
this section; or

(D} For a Group 2 boiler, the owrer or
operator has properly 1astalled the
appropriate NOyx emission control
techno logw on which the apDIicable

3 is based;
nd

(i1} The [nstalled NOx emission
control system has been designed o
mest the applicable emission limitation
in §§78.5, 76.5, or 76.7: and

{lii) Tor a demonstration period of at
least 15 months or other period of time.
as provided in paragraph {N{1) of this
section:

(A) The NOx emission control system

has been properly installed and
-wrooer'v operated according to
specmcqt ons and precedures designed
to minimize the emissions of NOy to ths
atmosphere:

{8) Unit oper ating data as specified in
this seclion snaw that 1he unit and NOx
emission control sysiem were operated
in accordance with the bid and design

this secilon, coniinueous emission
meniioring data obtained pursuasnt to
part 75 of ..h's chapter, and the t2st data
specific to the NOx emission control
systera show that the unit could not
meset the 2ppiicable emission limitation
mgmka '78.8, or 7B.7.

o} Pen ioning process. The
petitioning process for an altermauy
emission L mitation shall consist

ouo\»;cg steps:

(1} Operation during a period of at
least 3 montas, foliowing the
installation of the NOx emission control
sV stem that shows that the spec:Zc unit
and the NOx emission contro! system
was L'::able to meet the applicabie
ernissicns iimitation under §§ 78,3, 766,
or 75,7 axd was operated in accordance
with the operating conditions uzen
which the design of the NOx emission
controi system was Dased and wiik
vencor ,euﬁcquans and D:'OC‘"CJ.."*“S‘ .

{2) Submission of a petidon for an
aiternative emission lmitation
deronstration perfod as specified in
paragraph (d} of tais sectian:

{3} Cpematicn during a demensTation
period of at least 13 months, or ather
period of ime as provided in paragraph
(N1 of ::..Ls section, that Zemonsates
'Llle inadbility of the specific urit :¢ meet

the applicable emissions limitad
under $§78,5. 75.5, or :5 7and L:e
mizimim NOx emissi :
speciic uniican =cileve d:r:’ng ic
term lvad dispateh operation: and
{4} Submission of a petiton for a Spal’
al :ev-r=’”-e erission Mrnta_m“ as
h (e} of this

te thar ke

eadr’:‘res —{1) Petition foran

,f' emc.::e emission limitation
demonstration period. The designated
represeniative of the unit shail submit a
petition for an alternaiive emission
itmitation demenstration peried o ta
sermitting authority afer the uni: has
besn operated for at ieast 2 months after
installation of the NOx emission control
system required under paregraph ‘a)(2)
of this section and by the following
ceadline:

1] For wnits that seek to have an

alternative emission limitation
demonstration period appiy during all
or par of czlencar vear 1986, or arv
previcus cziendar vear by the later ot

(A} 120 days after startup of the NOx
emissicn ::o-;trol system, or

(B} Mav 1, 1886, ° '

‘ti) For units that seek 2n alternative
emission himitation demonstraticn
period bezinning in a cafendar year after
1996. not later than:

L
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(A) 120 days afte J"nL.a ry 1 of that
calendar year, ot

iB} 120 davs after startep ofli:e N0
prission control system i the unit is
not operating ai the begi nnmg c{h‘xat
calendar year, -

{2} Petition for & final alternative
erussicn i:m;zarron. Not later than 90
days after the end of an spproved
alternative emission limitation
demonstration pericd for the unit, the
designated represemau‘ve of the unit
mey submit a petition for an alternative
emission limitation o the permnitting

authority.

[3) ) Rerewa] of an alternative emission
lmitction. in order Lo Tequest
ccmin uaiion of an alternative emission
limitation, the designated representative
must submit 2 petition o renew the
alternative emission Himitation on the
date that the application for renewal of
the source’s Acid Rain permit
coataining U the aiterrauvﬁ emission
limitation is due.

(d] Contents of petition foran
alterncive emission limitation -
demonstrazion period. The designated
represeniative of an affected unit that
Rag et the minimuam criteria under
paragraph {z] of this section and that bas:
peen operated for o peried of dufeast 3 -
months foliowing the installation of the
required NOx emission controi sysiem
may submit to the permitting authority
a ceution for an alternative emission
limitation demonsmetion seried. In the
petition, the designated representative
shall pravide the iollowing information
in a format prescribed b» the
Adminiscatorn

{1} Identification of the unit;

f-} The tvpe of NOx control
technology insizlled {e.g. low NOx
bumer tecinclogy, selective
noncatalytic reducion, selective
ca;al-':lc reduction, reburning);

2V If dn alternative Lechnolcgv is
instailed, the time period [nof less than
& consecutive monihs) prior 1o
instzilation of the technolegy to be used
for the demonstration requirad in
pa.ragruph (e}{i1) cf this sectzon,

[ ) Documentatian as set forth in
§ 78.14(a)(1) showing tha! the installed
NCy emission contrel sysiem has been
cesngned 10 mewt the appiicable
emission limitation in 3376.5. 78.6, ar
76.7 and that e sysiem has been
progerly instalied according to
orccedu:es and specifications deslgned
to minimize the emissions Uf\O\: to ¢

aunosahe*e' - -
{5) The date the unit cormmenced

operetion following the installation of
the NO, emission Zontral sysiem ot ihe
&' w the specific unit became subjectto

he emission limida tmqs of §87 6.5.75 8.6,
oo TF T, whichever ig! I

{5) The dates of the operating period
(w ich must be at 1east 3 months long);
{7] Certification by the designated

representative that the ownes(s) or
operator operated the unit and the NOxy

Cemission contrel svstem during the

ocerating period in accordance with:
Specifications ané precedures designed
to achieve the maximum NOx reduction
possible with the installed NOx
ermission control system or the
appliceble emission limitation in
$§78.5, 76.8, or 76.7; the operating
conditions upon which the design of the
NQyx emigsion control system was
based: and verdor specifications and
procedures;

(8} A brief statement describing the
reasea or reasons why the unit cannot

_achieve the applicable emission

lirnitation in §% 76.3, 7B.6, or 76.7:

(8) A demonstration period plan, as
sa: forth in § 78.14{2}2); ’

{10} Unit operating data and quality-
assured continucus emission
monitering data (inc ‘uding the specific
c.ata itemns listed in § 7R.12(a}{3)
collected in accordance with part 75 of
this cnapter during the operating
zeriod) and de"nonsu‘a::nc the inability
of the specific unit o meet the |
coplicable emission lmiwtlondn -
$§ 78,5, ¥B.6, or 78.7 on an annual
averzge basis while operating as
certified under paragraph (d)(7) of this
section: ’

{11} An interire aliernative emission
limitation, in Ib/mmBtu, that the unit
can achieve during a demonstration
period of at least 15 months. The

-interim alternative emission lmitation

shail be derived £om the daa specifed
in paragrapn (d}{10) of this section using
methods and precedures satisfactery to

_the Administrator;

(12) The proposed dates of the
cdemonstration period {which must be at
leas: 15 months long):

‘1;} A repornt which outlines the
tesiing and procedures Lo be taken
curing the demonstration pericd (n
order to detemmine the maximum NOx
emission reduction obtainabie with he
installed systemn. The report skall

inciude the reasons for the NOx
ernission contral svstem's Zailure to
et the applicable emission iimitation.
and :he tests and procedures that will be
fcllowed o optimize the NOyx emission
control sysiem's periormance, Such

‘tests and procedures may include those

identified in §78.15 as anamor‘a?e
13) The spacial provisions at
D..r“ET”ph fgil1} Ufi"‘ls section.

(=} Comer'ts of petitinn for a final
frﬁ.”ar::'e smission imiigtion. After
the approved demenstration peried, the

designated representaiive of the unit

_ mav prtitien the pernnitiiag authority

for an alternative emission limitation.
The petition shall include the following
eiements in a foral prescribed by the
Adininistratorn

{1) Identification of the unit;

{2) Certification that the owner(s) or
operator operated 1he affected unit and
the NOx emission coatrol system during
the demonstration period in accordance
with: specifications and procedures
Jdesigned o achleve the maximum NOx
reduction pessibie with the installed
N0y emission control system or the
applicable emissions [imitation in
§§76.5, 78.5, or 75.7: the operating
conditions {including load dispatch
conditions} upon which the design of
tne NQOx emission control system was
hased; and vendar specifications and
p ocedures,

{3} Certification that the owner{s) or
ODeLaxor nave installed in tge affected
unit all NOx emission contrdl systems,
made any cperational modificalions,
and completed any D]a.....F,‘Cl upgrades
and/or maintenance o squipment
specifad in the approved demonstration
perind plan for optimizing NOx
emission reductien performance,
consistent with the demonstration

-periad f plan and the proper operation of

the insalled NOy emission contra]
svstem. Such certification snail explain’
any differences between the installed
NOx emission contrel system and the
gcuipment configuration described in
the approved demom ration period
zlan.
714 A clear cescr: pum of each step or
modification taken curing the
dermonstration pericd to [mprove or
onur'uze the periormance oi the
installed NOx emss on gentrol system.

{31 Engireering design calcwauons

anid drawings that show the technical
specifications for instailation of any
additional operatienai or emnission
conerol modifications instziled during
the cemonstration pencd

|8) Uit operating and quality-assured
continuous emission -nomtoring data
\L—’C1JL1'IS the Sgeb-l._‘ Jdata isted in
§76.14b)) cellecteﬁ el acco-cance with
par 73 of tais chapter during th
cemonstration period and
demonstirating the inability af the
spenific vnit to meet the applicabie
emission limitation in $576.5. 768, or
TE.T on an arinual average besis while
operating in accordance with the
cert:fication under parzgragh {8)(2) of
this section.

{74 A report {basec on the paramelric
1est reguirements set forth in the
approved demonstration period plan as
identified in paragrapn (<}(13) of this

nonl, that demonsirates the unit was
;r;:.:z ad inn actordenge with the

ating condittons upon which the
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cesizn of the NOx emission conirol
systen was besed and describes the
reasc*1 or reascns ‘or the failure of the
installed NQO~ 2nussion control system
to maelihe cpplicatle emission
limitation in 5§ 76.5, 78,5, or 76.7 on an
annuai average Dasis
i8] The minimurm “ SO erussm‘t rare,

in 'b::nmgu. L:a: the affected unit can
achieve on an anrmual average t basis with
the msta..ed \on emissian control
svsterm. Th .; -'ahle which shall be the
réguested alizrmative emission
limization, sn H e demved from the
dzta specified in this section using
methods and procedures satisfaciery to
the Acdminiswratar and sheall be the
lowest annuzl emission mote the unit ca
achieve with the instzlled NOx emission
control svstant:

i9) all supporting data and
calculetions documenting the
detarmination of the requested
alternstive emission limitation and its
conformance with the methods and
orocedures satisfactory to the
A "l“i...bu.qtc;.

\10} Thae special previsicens in
Dc.rag:ap‘-L (g/(2) of tais secdion.

(1 _\ Iz adgition o the cther
requiremenis of this section, the owner
raior or an zffected unit with a

v”

or u::e
Group 1 boiler that kas wnstalied an
alternative teckrnelogy in addition to or

e oflow NQOx bummer techniology
ané zannot meet the & &0p cable
emission limitation in §78.5 shall
aﬁ...ars‘rate. to the sadsiaction of U
Vminist sotmal :r-: acieal” ‘
don in NOx ='r’u<s:c
ilbs/mm3 n an annval average besis
percent of the average
annual NOx emissions prior to the
installztion ofthe NOx emission “cl.tr-ol
system. The percentage reduction in
Oy emissions shall be determined
using coatinueous emissions monitoring
data for NCy taken durin the time
period \u.-.der Daragrap ( {3? of thi
section) prior 1o the mstanat on of th
NQOx emission control s¥siem and
during long-term load dispaich
cperziion of the specific touer

(£) Permitting cuthority’s cotion.—(1]
Altarnative emission {imitation
demoastration period. [i} The permitiing
autherity rﬁay approve an aiternative
emission limitation demonstration
period and demonstration period plan,
provided that the requirements of this
section zre met to the satisfaction of the
sermitting authority, The permitting
zuthority shall disapprove a
demonstration perigd if the
requirements of paragraph {a} of this
saction were not met during the
apegrating per! ud.
(ii} If :he derponstration period is
approved, the permitting 2uthority will

5
e

[=]3

rt of the demansiration

include, as pe
mariod, the 4 month per iod prior to
subriission of ihe zpplication in the
f;'erm astrat ion period.

i1] The alternative emission

"r“. tation aeronsxrahlon peried will
thorize i..e tto emitata rate not
gredier ther the mterl'n alternative

amission limitation during the

demonstration period on or after
a'"“ar'v 1866 for Phase [ L.nits and the
aDIe date established in §§78.5(g)
or 75 & for Prnase [ units, 2nd until the

2 that the Acministrator s approves or
:es a final eliernative emission

{iv) an alternative emiss
imitation cemonstration DE‘IOG is
oroved, [fthe designated

sentative requasts an exiension of
ae demcnstration period in accordance
with ::a_.acr_p'x f=JL1 (i}(B} of this
section, the permitting authority may
extend the demonstration pericd by
administrative amendment {under
§?‘2‘83 of this chapier) to the Acid Rain

H

permitting zuthority sha
demonstraticn peried if
ted rapresgniative’cannot
trate that the unit met _he
f of paragraph {a)(2) of this
n. [n such cases, the permitting
zuthori naT.‘oa_meLatL}:ﬂome. or
opera Ox operate o he unitin "D.A.DL lance
ith the appliceble emission limitation
iz §§78.5, 78.8, 01 7 S.T’ for the period
ececing the submission of the
‘:”'az:cn foran aitemati. 2 emission
nitation Semensiration period.
iul,lng the operaiiilg period, if such
er“ods are after the date on which the
unit is subject 10 the standard lmit
un TS§/53 TE.B, or V8.7

() Alternative emission limitetion, {1}
Ifthe permitting authoritv determines
that the requirements in this section are
met, the permitting authority will
aopprove an al:emacive emission
Hmitation and issue or revise an Acid
Rain permiz to apply the approved
limitation, in accerdance with subparts
Fand G of part 72 of this chapter, The
permit will authorize the unit to ermnit at
a rate not greater than the approved
aiternative emission limitation, stanting

:
al
the

the date the permiiting authority revises

zn Acid Rain permit o appreve an
.:-'Lm'"r':tlve smission !.ml ation.

{Ii1if a permittic
disapproves an aliemative emission
lirmitation under paragraph (a}{2] of this
section, the owner or operator shall
cperate the affected unit in compliance
with ‘He app!icab]e emission limitation
in §§76.5. 76.F. or 78.7 [uniess the unit

._a.m,.phtin_g in an approved
ave'azi'm plan under §786.11) beginning
on the date the permitting authority

ngauthority B

10 Tenew !
emission
autheonity d
have been ma
technology. it
co::ditions on

-

30 Changes

:enewed.

(i) If the permitting authori
cetermines that changes have teen
made 0 the contro! :ecmomax. its
sperzilen, the fuel quality, . rtl’e
obsrating conditions on whick =
aiternative smission [imitation was
‘“asa" the designated representztive
tsuhmit. in order to renaw the
native emission lirmi tct;c;“ oric
jn a new alternative emissicon
tatmn a pediton for 2n aliermative
5 sn demonsitation
sriad tha: Teeis Cte requirements of
ara z:'ap.. m_] of this section using 2 new

em

.. -—)—
[.)

o
o

:ﬂ

)
aze [

on sz:=L o'* caried.
crovisions—I(1
8 em ;smu‘. f:'mj:c::'cn

fL'I‘) ‘g l_'l' el o S ]

Dro*.'ec‘ a’.te:m:r. ermission
demonstration p=rod sha

with the :::ter m oami s:. on

ation: ='-'041 specifled u- the
ifatimely perition for e
ative emission limitation is
d, extending until e date cn
e permitting authorily issues or
revises an Acid Rain permit to approve

d ‘e an alternative emission”

a:mely petition is net

submitted, then the unit shalii coraply
with the standard amission limit unce:
Ss 75.5,76.5, or U5.7 .7 begi nr"ng on the
date the; petition was required to be
submizted under paragraph (¢){2) of this
section.

(8) When the owner or operaior
ideniifies. during :ke demonstration
period, Doiler operating ar NOx
ertission COanO] svstem modliiicat tions
crupgrades that would produce D

~Ox zraission reducticas, e“ablmg the

affectzd unit to comply with or bring its
em:ssxu": rate clgser to the apolicable
emissions limiiation under §§ 78.3. 76.8.
or 756.7, the designated representative
may submit a reguest and the permitting
autnority may grant, bv administrative
amendment under § 72.83 of this
cnapter, an extension of the
demonstration geriod for such period of

time {not e exceed 12 months) zs may

)
f".n i
oo

i

el

I
v 3

R T I
i
o a0+

lirnitatron. Tf
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be necessary to implement such
modifications or upgrades.

(C) {f the appruved interim alternative
emission limitation spplies to a unit for
part, but not all. of 2 calendar year, the
unit shall determine compliance for the
calendar year in accordance with the
procedures in § 78.13(a).

(ti} Operating requirements. {A) A
unit with an approved alternative
ernission limitation demonstration
periad shall be operated under load
dispatch conditions consistent with the
operating conditions upon which the
design of the NOx emission controi
system and performance guarantee were
based, and in accordance with the :
demonstration period plan.

{B} A unit with an approved
alternative emission limitation
demcnstration period shall install all
NOy emissicn controi systéms, make
any operational modifications, and
compiete any upgrades and
maintenanca to equipment specified in
the appraved demonstration period plan
for optimizing NOx emission reduction
performance,

{C} When the owner or operator
identifies boiler or NOx emissicn
control svsiem cperating modifications
that would produce higher NOx ’
eraission tecuctions, enabling the
affected unit to comply with, or bring its
emission rate closer to, the applicable
emissicn limitztion under §576.5, 75.8,
or 76.7, the designated representative
shall submit 2n administrative
arnendment under § 72.83 of this
chapter to revise the unit's Acid Rain
permit and demonstration period plan
to inglude such modifications.

{ii]) Testing requirements. A unit with
an approved aiternative emission
limitazion demonstration period shall
monitor in accordance with part 75 of

this chapter and shall conduct all tests
required under the approved
demaonstration period plan,

(2} Final alternctive emission
limitation —(i) Emission limitations. {A)
Each unit with an approved slternative
emission imitation shall comply with
the aliernative emission limitation
specified in the unit's permit beginning
on the date specified in the permit as
issued or revised by the permitting
authority te apply the final alternative
emission limitation.

(B) if the approved interim or final
alternative emission limitation applies
to & unit for part. but not ail, of a
calendar year, the unit shall determine
compliznce for the calendar vear in
accordance with the procedures in
§78.13(a).

§76.11 Emissicns averaging.

(2] General previsions. In lieu of
complying with the applicable emission
limitation in §§ 76.5, 76.6, or 78.7, any
affected units subject to such emission
limitation, under control of the same
ownerT or operator, and having the same
cesignared representative may average
their NOx emissions under an averaging
piaz approved under this secticn.

7 (1) Egch affected unit included in an
" averaging plan far Phase Ishallbea

Phase I unit with a Group 1 boiler
subject to aa emission Lmitation in
§76.5 during all vears for which the
unit is ineluded in the plan,

{I) If 2 unit witk an aperoved NOx
compliance extensicn is included in an
averaging plan for 1956, the unit shall
ke treated, for the purposes of appiving
Equation 1 in paragraph {a)[8) of this
section and Equation 2 {n paragraph
[EI1{I1)A) of tais section, as subject i
the applicable smissions limitaticn
under § 76.5 for the entire vear 1968,

n r
Z(Rh—x_}[ilj E{Rn ‘KHII\)

Where: : R

RL, = Alternative contemperaneous
annual emission lmitatien for unit
i, i/mmBtuy, as specified in the
everaging plan:

Ry = Applicable emissien limitation for
unit 1, Ib/mmB5Btu, as specified in
§§78.3, 76,8, oF 76,7 except that for
enrfy election units, which may be
included in an averaging plan only
orior after january 1, 2000, Ry, shall
vaual the most stringent applicable

Y
& - .

SHL

1=

14

- -emissian Umitation under §§78.3 or

75T
HI = Annual heat input for unit i,
mm3tu. as specified in the
aversging plan:
n = Number of units in the averaging
© plan.

(7) For units with an allernative
emission Himitation, Ry shall equal the
apprlicable emissions limiwsion uader
§§75 3, 78.6. or 5.7, not the aliernative
erussions himitation.

(Equation

{il) A Phase unit approved for early
eleczion under § 78.8 shall not he
included in an averaging plan for Phase

{2} Each affected unit included in an
averaging plan for Phase I shalibea
boiler subject to an emission limitation
in §§75.5, 76.8, ar 76.7 for all years for
which the unit is included in the pian.

(3) Ezch unit included in an averaging
plan shail have an alternative
coptemporaneous annual emission
limitation (Ib/mmBtu) and can only be
included in ore averaging plan.

{4) Each unit included in an averaging
plan shall have a'minimum allowable
annual heat input vaiue (mmBty), if it
has an alternative contemporanecus
annual emnission limitation more
stringent than that unit’s applicable
emission limitation under 8§ 76.5, 76.8,
or 76.7, and a maximum allowable
annueal heat input value, if it hasan
alternative ¢ontempsraneous anaual
emissior limitation less stringent than
that unit’s applicable emission
liznitra9om under 8§ 76.5, 75.8, or 75.7.

(5) The Biu-weighted annual average
emission rate for the wnits inap’

" aversging plan shall be less than or
" equal 1o the Btu-weighted annuat

average emission rate for the same uniis
hac they sach been operated, during the
same period of time, in comnpliance with
the epplicable emission imitations in
§§75.5, 75.8, or 76.7.

{8] [n crder to demonsirate that the
proposed nlan is consistent with
pacagraph (a)(5) of this section, the
allernative contemporanecus annual
emission limitarions and annual heat
imput velues assigned to the wunits in the
proposed averaging plan shall meer the
following requirement:

3

(81 Mo unit may be included in more
than one gveraging plan.

(bl(1} Submission requirements. The
desiynated representative of a unit
meeting the requirements of paragraphs
(21{1). {a){Z), and {2}{8} of this section
mav submil an averaging plan{ora
Tevision to an approved averaging plan)
to the permitting authority(ies) at any
time up to and iactuding January 1 {or

v ioifthe plan is resiricted o units
ioi2ted within a single pernitiing
authoray's jurisdiction) of ih# calendar
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vear for wiiich the averaging planisto

becorne effective.

(2) The designated representative
shall submit a copy of the same
averaging plan (or the same revision to
an approved averaging plan} to each
permitiing authority with jurisdiction
over a unit in the plan.

{3) When an averaging plan {ora
revision to an approved averaging plan)
is not approved, the owner or operater

of each unit in the plan shall operate the

unit in compliance with the emission
limitation that would apply ia the
absence of the averaging plan {or
revision to a plan).

(c) Contents of NCx averaging plan. A
complete NOx averaging plan shall
include the following elements in a
format prescribed by the Administ-ator:

(1) Iaentmcauon of each umt in the
plan:

(2) Each unit’s applicable emission
lirnitation in 8§ 75.5, V6.6, or 76.7;

{3) The alternative contemporanecus
annual emission limitatien for eack unit
(in lb/mmBtu). If any of the units
identified in the NOx averaging plan
utilize a c:om:mun stack pursuant o

same alternative conlemporaneous
emission limitation shall be assigned to
each such unit and different heat input
limits may be assigned;

(2) The annual heat input limit for
gach unit (in mmBiu);

(5) The calculation for Equation 1 in
paragraph {a)(6) of this section;

(6) The calendar years for which the
plan will be in effect; and

{7) The special provisicns in
paragraphn (d](1} of this section.

(d} Special ,::rovfsiors'-—(l) Emission
limitations, Each affected unit in an
approved averaging pla.n is in
compliance with the Acid Rain
ermission limitation for NOx under the
plan only if the following requirements
are met:

- (I) For each unit, the unit’s actual
annual average emissicn rate for the
calendar year, In Ib/mm3tu. is less than
or equal to its alternative .
coutemporemeous annual emission
limitation in the averaging plan; and

(A) For each unit with an alternative
contemporaneous emission Hmitation
less stringent than the applicable
smission limitation in §§75.5, 76.6, or
78.7, the actval annual heat input for

the calendar year does not exceed the
annual heat input limit in the averaging
plan:

(B) For each unlt with an aliernativs
contemporaneous annual emission
limitaton mere stringent than the
applicable emission limitation in
§§76.3, 76.6, or 76.7, the actual annual
heat input for the calendar year is not
less than the annual Geat input Hmit in
the averaging plan; or

(it} If one or more of the uniis does
not meet the requirements under
paragrapn {d)(21)(i) of this section, the
designated representative shall
dernonstrale, in accordance with
paragraph [d}{1)(ii){a) of this section
(Equaticn 2) that the aciual Beu-
weighted annual average emission rate
for the units in the plan is less chen or
equal to the Btu-welghted annval
average rate for the same units bad they
each been operated, during the same
period of time, in compliance with the
applicable emission limitatons in
§§ T8.3, 78.8, or 76.7.

A} A group showing of compliance
shaM be made based on the foliowing
equation:

§75.17{a(2 (;.;(3 of this chapter, the
a b1
Ry xHL) X (R, xHIL,
i=1! i=l R
=l < {Equation 2)
. ey
>, E,—zln
=i . i=l "
Where: (3) For unils with &n altemartive t":e otan iy to be withdzawn or
emission limitation, Ry shall equal the terminated.

Ra = Actual apnual average emission
rate jor unit i, lb/mmBtu, as
determined using the procedures in
part 75 of this chapter. For units in
an averaging plan utilizing a
commen stack pursuant to

§ 7517 (2 2MD(B) of this chapter.
use the same NQOx emission rate
value for 2ach unit utilizing the
common stack, and calculate this
value in accerdance with appendix
Fto part 75 of this chapter;

Ry, = Applicable annua! emission
limitation for unit i lb/mmBty, as
specified in §§76.3, 76.5, o7 7B.7,
except that for early election units,
which rmay be included inan

averaging plan onlv on or afer
January 1, 2000, R;, shall equal the
most stringent applicable emission
limitation under §§768.5 or 76.7;

HI., = Actual annual heat input for unit
i, mmBtu, 25 determined using the
procecures in part 75 of this
chapter;

n= N:l.xmber of urits in the averaging
slan.

applicable emission limitation under
$§75.5. 76.5, or 75.7. not the alternative
emission lhmitation.

{C) If there is a suczessful group
showing of camplzarce under paragraph
{8)(1i(1HA) of this section for a calendar
vear, then all urits in the averaging pian
snall be deemed to te in compliance for
that year with their s 'ternat*'\e
conieriporanecus emission limitatio
and annual heat input limits under
paragraph (d){1){i) of this section.

(2) Lfabilitv. The owners and
operators of a unit governed by an
approved averaging plan shall ze liable
for any violation of the plan or this
section at that unit ¢r any other umt in
the pian, including liability for “u[ﬁl]ing
the obligations specified in part 77 of
this chapter and sections 113 and 411 of
the Act.

{3) Withdrawe!l or t2rmination. The
designrated representative may submit a
notification to terminate an approved
everaging pian in accordance with
§72.40(d) of this chapter. no later than
October 1 of the calender vear for which

§75.12 Phase [ NOy comgpilance
axtension,

(a) General provisions, 1) The
designated representative of a Phasa |
unit with 2 Group 1 boiler mav apply for
and receive a+15:month extension of the
deadline for meeting the appiicable
emissions limitation under §75.5 where
it is demonstrated, 10 the satisfaction of
the Administrater, that:

(i) The low NOx Lurner technology
aes.gned te meet the applicable
emission limitation is not in adequate
supply to enable instzllation and
cperation at the unit, consistent with
sysiem reiiability, by January 1. 1883
and the reliability problems are dus
substantialiy ta NOx emission contiol
svstem installation and availabiiity; or

{ii} The unit is participating in an
approved ciean coal technology
demenstration project.

(2} In order to obtain a Phase INO«
compliance extension, the designated
representative shall submit a Phase [
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NQO. compliance extension pian by
October 1, 1894,

(0] Contents of Phase I NOx
cempliance sxtension plan. A complete
Phase | NOx compliance extension plan
shall iaclude the following elements in
a format prescribed by the
Administraten

{1) Identification of the unit,

{2} For units applying pursuant to
paragraph {2)(1)(1) of this section:

{i) A Tist of the company T names,
addresses, and telephone numbers of
vendors whe are qualified 1o provide
tha services and low NOx burner
technology designed to meet the
applicabie emission limitation wader
§786.5 and have been contacted to obtain
the required services and technolegy.
The list shall include the dates of
contact, and a copy of eachoequest for
bids shall be submitted, along with any
other information necessary to show a
good-faith effort to obtair the required
services and technology recessary to
meet the requirements of this part on or
pefore January 1, 1995.

{1} A copy of these portions of a
legally bincing contract with a qualifed
vendor that demonstrate that services
end low NOx burner technelogy
designed lo meet the apolicabds
emission limit
completion date not later than
December 31, 1895 have been
contracted for.

(iii) Scheduling information,
including justification ard test
schedules. !

{iv) Tc demonsirate, if appiicible, that
the supply of the low NOx bumer
technology designed to meet the
applicable emission limitation under
§76.5 Is inadequare to snable iis
installation and aperation at the unit,
consistent with sysiem reliability, in
time for the unit to compiy with the
applicable emission limitation on or
bezcje january 1, 1895, eithes:

(A) Certification Tom the selected
vencder{s) (by a cemi fv'ng oificial) listed
in o&ag‘e:h (0)(2){i) of tais section
stating that they cannet crovide the
necessary services and install the low
NOx ‘av_:mer technelegy on or before
January 1, 1995 and explaining the
reasons w hv the services cannot be
orovided and why the equipmen:
cannct be installed in a timely mannen

ar

{B) The following information:

{i} S1andard load forecasts, based on
standard forecasting models available
throughout the utility industry and

gpplied to the peri riod, January 1, 1983,
tAreugh December 31, 1954 )

{i1) Specific rezsons why an nutage
cannet be scheduled to enahle the unit
1o install and operate the low NOx

ation under § 76.5, with a

bumer tec'mology by January 1, 1895,
including reasons why no other units
can be used to replace tils unit's
generation during such outage.

{iii) Fuel and energy balange
summaries and power and other
censumplion requirements (including
those for air, steam, and cocling water).

(3) To demcnstrate, if applicable,
participation in an approved clean coal
tecanology demonstration project, a
description of the project, including all
sources of federal, State, and other
outside funding, amount and date for
approval of federal funding, the
duration of the project, and the
anticipated completion date of the
proiect,

{2} The special provisions in
pa:agraph (4} of this section.

{c) {1) Administrator's action. To the,
extent the Administrator determines
that a Phase [ NCx compliance
extension plan complies with the
requirements of this section, the
Administrator will appreve the plan and
revise the Acid Rain permit governing
the unit in the plan in order to
incorporate the plan by administrative
aTmencment under § 72.83 ofthis
chapter, except that the Administrater’
snall have S0 days Tom rece1pt of the
cempliance *i‘tenS,;OI‘ pian to take unal

action.

{2} The Administrator will approve or
disapprove a proposed NOx compliancs
extensicn plan within 3 months of
recelptl.

(d) Speciai provfsr’ons.

[1,‘ Emission limitations. The unii
shall compiy with the applicable
erission limitazion under §76.5
beginning April 1, 1986. Compliance
shall be deterniined as specified in parm
73 of this chapter using rueasured
values of NOx emissions and heat input
only fot the portion of the year that the

‘emission iimit is ineffect.

(2] if 3 unit with an approved NOx
compliance extension is included in an
gverzging plan under §75.11 for yeer
1956, the unit skall be treated, for
purpeses of appiviong Equation 1in -
§75. il[a][EiJ c..l‘fl Eguatiocn 21in
§78. 11NN A), as subject to the
aspiicao g emission Imitation under
§76.53 for the antize vear 1998,

(e} Extension until December 31,
1837, (1) The designated representative
of a Phase I unit that is subject to section
404{d) ol the Act, has a tangentially
fired botler, and is unable to instali iow
NOx burner technelegy by January 1,
1857 may submit 2 petition for and
receive an extension for meeting the
applicable emission limitation under

578.3 where it is demonstrated, to the

satisfaction of the Administrater, that:

v

(i) The unit is Iocated at a source with
two or more other units, all of which are
Phase | Ll"llib nat are subject to section
404(d) of the Act and have tangentially
fired boilers:

(ii] The NOx control syster at the
unit was scheduled t¢ be installed by
January 1, 1997 and, because of
ocerational problems associated with
the NOx control system, will be
redesigned; and

(1ii) installation of the redesigned low
NOx burner technology at the unit
cannct be completed by January 1, 1997
without causing system reliability
sroblems.

{2] A complete petition shall include

the ’ollomng alements and shaii be
subritted by April 28, 1585,

{i} Identification of the unit and tha
other units at the source;

{ii} A statement describing how the
requirements of paragraphs {e)(2)(ii) and
{e}(1)(iii) of this section are met;

{iii} The earliest date, not later than
December 31, 1967, by which
instzllation of the redesigned low NOx
burner technology can be completed
consistent witl system reliability; and

tiv] The provisions 1:1 paragraph (e][«i]
of ks section,

13; TG ine ex‘em ~:1:3 %dmmls..ratc'
ceterrinas that a Phase I unit meets the
requirements of ra_agap'ns {e)(1) and
{e){2} of this saction, the Administrator
will zpprove the petition within 90 days
Tom receipt of the complete petition.
The Acid Rain permit governing the
unit will be revised in order to
incorporate the approved extension,
whica shall terminate no later than
December 31, 1897, by administrative
emendrment under § 72,82 of this
chagter except that 1he Administrator
wili Dave 30 Cays to take finel action,

(4) The unit shall comply with the
ozlicable emission Umitation under

apz
§76.3 beginning on the day'immediately
{ollowing the day or which the

extension approved under paragraph
(e](3} of this section terminates.
Comeliance shell be determined as
specified in part 75 of this chapter using
measured values of NOx emissions and
heat input only for the portion of the
vear that the emission limit is in effect.
ifaunitwith an spproved extension is
included in 2n nueﬁghg plan under
§75.11 for year 1987, the unit shall be
treatzd, for the purpose of applying
Zquaton 1 in §76.11(2](8) and Equation
210 §78. 11{dN 1) A), as subject to the
appiicable emission limitation under
§75.5 for the entire year 1987,

§76.13 Compliance and excess emissions,

Zxcess emissions of nitrogen oxides
under $77.8 of thus chapter shall be
calculated as follows:
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(2} For 2 unit that i3 not inan

ed averaging p?au:
¢ each portion of
: r;u.t the unit is sub; et
10 a different L\o,\( ernission limitation:
EE {Rm—RHJXHI]
- P— - ——

L 2000
Where:

T, = Excess emissions for NOy for the
portion of the calendar vear (in
ionsh

Fa = Actual everage emission rate for
the unit (in Ib/mmBtu}, determined
according to part 75 of this chapter
for the portion of the calendaryear

(Equation 3)

ner

l} gn

= Ixcess emissions for x\O«.; forthe

yvear (in tonsh

., = Actual ennual average emission
rate for NOx forunit i, (in los
mm3tu). determined according to
part 75 of this chapten

Ry = AD:I'c=b e emission Hmitation :'or

unit i, (in ib/mmBtu), as specified

in §§z5.’3, ;BD cr rS.r,

.-‘.cn..al annual nezt input for unit

L rn“JBa.. determnined according to

'\

oar T3 oldthiszn napten:
= .\umbs; of units in the averaging
pian,

§76.14 Monitering, recordkeeping, and
reperting.

(2} A petition for an altemative
emission Hmitation demonstration
period under §76.:10(d) shall inciude
the follewing information:

{1) In accordamce with §76.10(2)(<),
the following information:

(i) Documentation that the owner or
operator solicited bids fora NOx
emission control system designed for
application to the specific boiler and
designed to achieve the applicable
emission limitation in §§76.5. 76.6, or
75.7 anan annual average basis, Tais
documentation must include a copy of
all bid specifications.

{if] A copy of the performance
guarantee suhmitted by the vendor of

the installed NOx emission control
svstern to the owner or operator
showing that such system was designed
tc meet the applicable emission
l'mitation in §§76.3, 75.6, or 76.7 on an
annual average basis.

{iii] DDLdentutloﬂ cdescribing the
operational and combustion conditians

forwhich the applicable emission
limitation 7, is in effecy;
far

R, =aAppli cao e emission limita
ified

tion
the unit, (in b7 'nttuJ._s spec
in §§75.:.>.4 B.or 787 ¢oras
determined under § 75.10¢

n

_EE=3EE,  (Equation 4)

Hl- = Act Laz heat input for the unit. (in
nmBiu), Cetermined according ts
Eiyd ‘a of tals chapter for the
ortion of the ralendar wvear for
h ich the applicable emission

imitwaucn, Ry, is in eifect.

J

b o I 8

i I:Raz < HIl )_E(}ih ><§7l‘l)
-z i=] -

000

¢ basis of the performance

r
I\"'L} Ce't' icatien by the primary
vendor of the NOx 2mission contro!
vstam that such equipment and
ssoc'ated auxiliary equipment was
: s installed according to the
ficaticns and procedures specified
bv "'xe vendor.

(v]) Certification by the designatad
:ep.eseni=tive" at the owner(s) o

perator instailed .ecbnoxog» J‘at meels
mecairements of § 76.:10(a)(2)

in _:{acm::darco with § 7,8.10{6:7][9]'.
the Tollowing information:

(1) The operatmg conditions of the
NOx emissicn control system including
!czd range. O: range. cozi volatile matter
rar:ge. and, ‘ot tangent izlly fired boilers,
distribution of combustion air within
tha NOy emission control system:

(77 Cern..c.. icr by the designated
representative that the owner(s) or
operator nave achieved and ars
following the operating conditions,
ooilér mocifications, and upgrades tha
formed the basis for the system design
ané performance guarantiee;

(i} Anv planned equipment
modifications and upgrades for the
purpoese of achieving the maximum NOx
reduction gerformance of the NOyx
emission control system that were not
included in the design specifications
and performance guarantee, but that
were achieved prior to submission of
this application and are being followed;

(iv} A list of any modifications or

'»'j oo

ne

replacements of ecLiDme..t that are to
b Jone orior to the completion of the
demenstration period for the purpose af

reducing emissions of NQOyx; and

valle for thal por:.ur. PR dar
vear shel! he equal to z5ro [e.g. ifEE,
10, chen EE = Q]

Surm all EE, values

I

cipziing in an
olan. when zli the
5

aporovnq averagin
T8.11(c)(1} arz not.

TEQ.L].I’E‘I‘JEDLE Jdnde
met,

"J
-1()0

(Equatica 5}

t The parametric tasting that will Ze
corguc:ed to deterrnine the reason or
reasons {or the Jaiiure o:‘"*'e urnit o
achieve the applicanis emission
liritatisn 208 1o verify the praper
operation of the instalied NCx emissicn
conirei system 4uring
demonstration peried.
include testsin §78.13. w-h:ca mav 5
mociiied as follows:

(A) The cwne' or opereto r:r" '_'.e unit

il su“* add .
to the faiiyre o..Lno 1:s'aIled NOy
emission conitol svstem 0 meset the
applicable smissions iimitation ia
§§78.3. 75.8.0r TA.T; or

{Bl The uv&'T‘EF or operator of the unit
may remaove tests listed in §76.15 that
are sQown, 1o the satisfaction of the
permitiing audhority, not to be relevan:
to NOx emissions from the affected unit:
and

{C} In the event the performancs
guarantee or the NOy emissicn control
system specifications require additional
tests not listed in §78.15, or spec'f'
operat...g conditions not verified by
esis listed in §78.15, the awmner or
operator of*he unit shall include such
additional tests.

[3) In 2ccordance with § 76.10(d}i10),
the following information fer the
operating peried:

{i) The average NOx emission rata [in
Io/mmBiu; of the specific unit:

(ii) The highest hourly NOx emission
rate (in Ib/mmBtu) of the specific unin

(iit) Hourly NOx emission rate (in "o/
mmbBiu), calculated in aceordance with
par 73 of this chapter;

(iv] Tota! heat input {in mmB:u) for
the unit for each hour of operation,

X2 - hod
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calculated in aceordance with the
requirernents of part 75 of this chapter;
and

(v) Total integrated hourly gross unit
load (in MWge).

§=) PN petmon for an alternative
emission limitation shall include the
foi!owing informatien in accordance
with §76. 13[33(6

(1} Total heat input {in mmBtu} for
the unit for each hour of operation,
calculated in accordance with the
requiremnents of part 75 of this chapter;

2) Howrly NOx emission rate {in 1b/
mmbBtuj, caleulated in accordance with
the requirements of part 75 of this
chapter: and

(3} Total integrated hourly gross unit
load (MWge).

ic) Beporting of the costs of low NOx
burner technology applied fo Group 1,
Phase I boilers. [1) Except as Provided
in paragraph {€)(2) of this section, the
designated representative of a Phase |
unit with a Group 1 boeiler that bas
installed or is installing any form of low
NOx burner technology shell submit to
the Administrator 2 repont containing
the capital cost, operating cost, and
baseline and post-retrafit emission data
-specified in appendix B to this part. If

any of the required equipment.cost,.and-

schedule information are not available
(e.g.. the retrofit project is still
underway), the designated
representative shall include in the
report detailed cost estimates and other
projected or estimated data in Ueu of the
information that is not avatlable.

(2) The report under paragraph (¢){1}
of this section is not required with
regard 1o the following types of Group
1. Phase T units:

(1} Units ernpioving no new NOx

emission control system after November

15. 1990:

{if) Units employing modifcations o
boiler operating parameters (e.g..
burners out of service or fuel switching)
without low NOx burners or other
emissicn reduction eguipment for
reducing NOx emissions;

(it1) Units with wall Ered boilers
employing only overfire air and units
with tangentialiy fired boilers
emploving only separated overfire air;
or

{iv]) Units beginning installaticn of a
new NCx emission control system after
August 11, 1995.

(3) The report under paragraph (c}{1}
of this section shall be subraitted to the
Administrator by:

(i) 120 days after completion of the
low NOyx burner technology retrofit
project; or

(ii) May 23, 1595, if the project was
completed on or before january 23,
1985.

£75.15 Testmethods and proceduras,

(a) The owrner or operater may use the
following tests as a basis for the report
required by § 76.10{e){7):

(1) Conduct an uitirmate analysis of
coal using ASTM D 317689
{incorporated by refersnce as specified
in §76.4%

(2] Cenduct a proximate analysis of
coz! using ASTM D 317289
(incorporated bv reference as specified
in §76.4) and

{3) Measure the.goal mass low rate to
each individue] burner using ASME. .
Dower Test Coce 4.2 11891}, “Test Code
for Coal Pulverizers™ or ISO 5931
(1991), “Coal—Sampling of Pulverized
Coal Conveved by Gases in Direct Fired
Cozl Systems’” (incorporated by
reference as specified In §78.4).

{b) The owner or oDerator may
measure and record the actual NOx
emission rate in acgordance with the
requirements of this part while varying

_the Iollewing parameters where possmle

_to determine toeir effects on the

emissions of NOx Fom the aifected
boiler;

(1} Excess air levels;

(2) Serings of bumers or coal and alr
nozzles, including tilt and vaw, or swirl;

(3] For tangendallv fired boilers,
distibution of combustion air within
the NOx emission conirol sysiem;

{4} Coal mass ﬂow rates to each
individual burmer;

{3) Ccal-to-primary air ratio (hased an
pound zer nour} for ezch bumer, the
average coai-to-primary air ratio for all
burners, and the deviations of
individual burners’ coal-to-primary air
ratios from the average value; and

{8} If the boiler uses varying types of
coal, the type of coal. Provide the results
of proximate and ultimate analyses of
each type of as-fired coal.

{c) In performing the tests specified in
paragraph {2] of this section, the owner
or operator shall begin the tests using
the equipment settings for which the
NQOx emission control system was
designed to meet the NOx emission rzte
guaranieed by the primary NOx
emissicn conirol system vendor. These
results constitute the “hasaline
controlled” conditien. .

(d) Afer establishing the baseiine
controlled condition under paragrapn
{c] of this section, the owner or cperator
may;

(1) Change excess alr levels £ 3
percent Tom the baseline controlied
cendition to determine the effects on
emissions of NOx, by providing e
minimum ofthrge readings {e.g. with a
aseline reading of 20 pércent excess
2ir, excess air leveis will be changed o
15 percent and 21 percent);

{2} For tangentially fired boilers,
change the distributicn of combustion
air within the NOyx emission control
system ‘0 determine the effects on NOx
emissions by providing a minimum of
three readings, one with the minimum,
one witd the baseline, and one with 1he
maxmum amounts of staged
combustion air and

(3) Show that the combustion precess
within the hoiler is optimized (e.g., that
the burners are balanced).

§75.16 [Reserved]

Appendix A to Part T6—Phase I Affected
Coal-Fired Utility Units With Group 1 er
Cell Burner Boﬁers

-

TaaLE 1.—PRASE | TANGENTIALLY FIRED UNITS

State ] Plant Lot ( Qperator
ALABAMA i e e | EC GASTON v 5 ALASANA PCWER CO.
GECRGIA e . .. 1 SOWEN .1 iELR GECRGIA POWER CO.
GECRGIA ... st e | BCWEN ... 2BLR GECARGIA POWER CQ.
GEORGIA ... - L] BOWEN . 3ELR ; GEORGIA POWER CO.
GECRGIA | SOWEN ... . | 4BLR GEQRCIA PCWER CO.
GECRGIA |, - . e - | JACK MCDONOL,GH .| M8 GEQRGIA BOWER CC.
GECARGHA | e et e e ermasas s nas s ceenenn e | JACK MCOQNQUGH ... | MEZ GEQRGIA POWER CO.
GECAGIA . - N - WANSLEY e virnaciens 1 GEQARGIA POWER CO.
GECRGIA - . — WANSLEY . iecverieees z GEQRGIA #OWESR CO.
GEGAGIA . UV I 7N = - S Y153 | GEQRGIA POWER CO.
GECRGIA R YATES |, YZER I GEQRGIA FOWER CO.
GEQRGIA .. YATES e eneen wigs | GEQRGIA POWER CO.
GECRGIA . - YATES .. .. | vas= GEOQRGIA POWER CO.
QECRGIA YATES oivirirserremrierrorne, | Y5383 GECRGIA POWER CO.
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TABLE 1.——PHASE | TANGENTIALLY FiRED UNITS—Centinued
SIER | Prant | nit Creraie
P — Y = 1
GEDTGIA e ses s s L YATES . . vaar , GECARGIA PCwES
| YATES yrem . GECEGIA POWE

GECARGIA
ILLNGES ...
LLINGIS .

LoiNGiS va‘i’Cq :O
ILLINGIS POWER Z0. .
hL:PTQIC ENERGY INT

SALDWIN
| HENNEPIN

ILLINGIS ... JOPPA .. 3

ILLINGIS ... I .oPPa 2 SLECTRIC ENERGY INC.

ILLINGIS ... | JOPPA .. 3 | ELECTRIC ENERGY INC

ILLINOIS .. JOPPA .. 2 | SLECTAIC ENEAGY INC.

ILL.NOIS ... L eCPPA 5 3

LLINQIS LOPRA S8

LLINCIS . MEREDOSIA o 2

PLUNGES cvvvrcennvinnas . . i | VERMILICN ... oz

INGIANA et e | CAYUGA : .

INDIANA . : P CAYUGA L. | 2 :

iINDIANA . W STOUT 1 50 |

INTIANA SW STOUT a0 : ‘

INCIANA .. S STOUT .. 7o : .cmwﬁpmb ::.w & _T.

INDIANA . HT PRITCHARD 3 L NDIANAPOLIS ZWR & L7

INDIANA PETERSBURG ... I - | INCIANABOLIS PWE 3 LT

NDIANA PETERSBURG ... P2 CINDIANAPOLIS PWS A LT,

IMDIANA HABASH RIVER ... | & :

IOWA ... { BURLINGTON v 1 ; TL

WCWA ML KAPE Pz | ERCC

WA . -7 g CIOWASILL 'JAQ a EL_

MENTUCKY R i |2 COWENSIORE ML NI
TUGKY oot ves e cesrssense s sersss s et se st s arsen s - | SN BROWN ... .2 | LCKY UTL SO, )

KENTUCKY . weas e ‘ EW BROWN ... L I KENTUCKY uT_ ,,\_,‘.

KENTUCKY . ¢ GHENT . |- P KENTUCKY UTL

MARYLAND | | MORGANTOWN ... 11 SETOMAG ZLEC PHA C“.

MARYLAND | SACRGANTOWN P 2 | POTCMAC SLES PWR CC,

2 " CCMNSUMERS RPOWER CO.

-1 JH CAMPEBELL .. ..
.| LABADIE ... Sl

MIZEIGAN ..
CLNION SLECTRIC CO.

MISSCURI ... i
MISSCURI ... P LABADIE . 12 | UNION ELECTRIC 22,
MISSCUR! ... LABADIE .. '3 | UNICM ELECTRIC CC.
MISSOURI .. LABADIE .. f - UNISN ELECTRIC T0.
MISSCURI ... i MCNTROSE . ! | MANSAS CiTY PWR 3 LT,
SBSCURI MONTROSE | P2 [ HANSAS QITY PW3R 2 LT
MISSCURIS MONTROSE . ] \F.\Js S OITY B4R 3 LT
CONERY TOBEK. L | :LNKIRK ..... 3 o CMNIACGASA MTERAWS TWRD
NEN YORK L S DUNKIRK ... 4 HAGEEA MCHAWK 2R,
W OrDRK L | GREENIDGE 5 | SLEC & 3-8,
NEW YORK .. : | MILLIKEN ., ot | MY STATE ELZS & 343,
NEW YORK .. cormees i MILLIKEN .. 2 P NY 3TATE ELEC & GaS.
CHID . | ASHTABULA .7 i CLEVELAMD
THID et s . - | SVON LAKE .. ji | CLEVELAMND
CHID mrmrererreonens S | CONESVILLE 2 | SOLLUMBUS 3T
OHIG oo ceceeveeesses s eeseeeeeeees s sree et mssreeeesrerserss | EASTLAKE , | ; CLEVELAND
CHIC et | EASTLAKE . P2 CLEVELAND
SHIO SASTLAKE woovveeoee, '3 | c -
CHID e LT P EASTLAKE e | 4
OHiO . | MIAMI FORT ... |5 i
ORI . - [ WC BECKJORD .. i e ‘Mm
u—HO | WC 3SECKJCRD ... | B | SINGING
PENNSYLVANIA | ERUNNER ISLAND ... ’ 1 | PEAINS YL/ AN
PENNSYLVANIA | | BRLNNER ISLAND ... 2 ! VAN
PENNSYLVANIA | [ BRUNNER ISLAND ... | 3 ‘ SENNSYLVANIA PN & L
PENNSYLVAMNIA ‘ CHESWICK 1 CUCLESNE LIGHT CO.
PENNSYLVANIA ... i CONEMAUGH | 1 | SENNSYLVANIA £
PENNSYLVANIA i rveseseersienaans , P CONEMAUGH ... 2 | PENNSYLVANIA
PENMNSYLVANIA .. e POATLAND ..., 7 ‘ METROFCLITAN ZCIS0ON
PEMNSYLVANIA s S e | PORTLAND ... .|z | METRCPOLITAN ED'SCY
PENNSYLVANIA reeertereen - -] SHAWVILLE .., .13 | PENNSYLVANIS SLZC S0,
PENNSYLVANIA | . cerereennssesesonnerasnssienres | SHAWVILLE o la | PENNSYLVANIA ELEC SO
TENMESSEE ... GALLATIN s, { : P TENNESSES VAL AUTH,
TENNESSEE . ! GALLATIN .2 I TENNESSEE VAL AUTH,
TENNESSEE . e | GALLATIN 3 ‘ TENNESSEE VAL ALTH,
TEMNNESSEE . - GALLATIN 14 TENMNESSES VAL AUTH,
TEN\FSSE" S | JCHNSONVILLE ‘ 1 | TENNESSEE VAL AUTH,
EMNESSEE . | SORNSONVILLE 2 | TENMMESSEE VAL ALTH,
T=‘JNESSEE - - _ - JOHNSONVILLE ..t 3 TEMMESSEE vm AUTH,
TENNESSEE T et s e JORNSONVILLE . | 3 | TENNESSEE WAL AUTH,
| UOHNSONVILLE ... '3 | TENNESSEE '-.fA_L AUTH.

YenNESsES
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TABLE 1.—PHASE | TANGENTIALLY FIRED UNITs—Continued
State o - o Plant ! Uit Cparator
TENNESSEE ........ | JOHNSONVILLE .. | B TENNESSEE VAL AUTH.
WEST VIRGINIA ALSRIGHT e | 3 MCONONGAHELA POWER
co.
WEST VIRGINIA FOART MARTIN e 1 MCNONGAHELA POWER
co.
WEST VIRGINIA S, MOUNT STORM .......... i VIRGINIA ELEC & PWHR.
WEST VIRGINIA oo evessransessesesmereeemee oo MOUNT STORM ... 2 VIRGINIA ELEC & PWR.
WEST VIRGINIA ceicvmcmmseeemeessssssssssiesemiressorsssess msssss st veseon smeesesssessessassensos MCOUNT STCRM ... 3 VIRGINIA ELEC & PWR.
WISCONSIN e et et b GENOA vieecercecissncnns 1 DAIRYLAND POWER CCOP.
WISCONSIN SOUTH OAK CREEK .. | 7 WISCONSIN ELEC POWER,
WISCONSIN —_— - -1 SOUTH CAK CREEK .. | 8 WISCONSIN ELEG POWER.
TABLE 2.—PHASE | DRY BOTTOM-FIRED UNITS
State - W Plant Unrt Operater
ALABAMA ' COLBERT oeeeemmmnereeren 1 TENNESSEE VAL AUTH.
ALASAMA forvts COLBERT .. 2 TENNESSEE VAL AUTH.
ALABAMA ... ! — COLBRERT .. 3 TENMESSEE VAL AUTH.
ALABAMA ... v COLBERT reeeerrereeerens 4 TENNESSEE VAL AUTH.
ALABAMA ... ... . COLBERT ... s TENNESSEE VAL AUTH.
ALABAMA .. | EC GASTON .. 1 ALABAMA POWES CO.
ALABAMA I EG GASTON .. 2 ; ALABAMA FOWER CO.
ALABAMA ... .1 EC GASTCN .. a2 ! ALABAMA POWER CO.
ALABAMA - | 2C GASTCON wvreenrres |2 ALABAMA POWER CO.
FLORICA s i et o et anasa e temararanessararian VCRIST i rsrerssssnsnisinns = GULF POWER CO.
FLORIDA ovceermeermrseereesrecnens eveeemeremeeme e s e eeeemeemeet aeeee e oo e | GRIST e 7 GULF POWER CO.
GEORGIA o O , gt HAMMOND . ; GECRGIA POWER CO.
GEQRGIA, : A, - - HAMMQND .. 2 GECRGIA POWER CO.
GEDRGIA » ; @ ireenniesensd : HAMMOND 1. Gac GECRGIA POWER CO. -
GEORGIA wvverreesieeens B - HAMMOND ... 2 GECRGIA POWER CO.
ILLINGIS - GAAND TOWER 3 CEN ILLINOIS PUB SER.
INCIANA e eeise ] CULLEY i .2 STHERMN [ND GAS & EL.
INCIANA P CULLEY .. L3 STHERN IND BAS & 5L,
INDIANA | GIBESON .. R PS! ENERGY INC.
INDIANA GIBSON ... Lz PSI ENZREY INC.
INDIANA . GIBSON ... L3 PSI ZNERGY INC.
INDIANA GIBSON i - PSI ENERGY INC.,
INDIANA SA GALLAGHER ... | 1 P3| ENERGY INC,
INDIANA ... - eeeeeees SA GALLAGHER ... |2 25 ENERGY INC,
INDIANA comcesrssrrsese s ssssssonsssssssassasemenses AA GALLAGHER ... 3° PS| ENERGY ING,
INDIANA ... AA GALLAGHER ... i 4 PS| SNERGY INC.
iNDIANA . o — FRANK € RATTS wuereen. S 188G HOOSIER ENERGY
REC.
INDIANA rimssssmsas s sesssmsessssssssssssssine e | FRANK E RATTS woeeee. 285G} HOQSIER ENERGY
: REC.
INDIANA . R WABASH RIVER ..o | 1 P31 ENERGY INC.
INDIANA ... WASASH RIVER ... 2 PS! ENERGY INC.
INDIAMA veviroees o cermermsansaeenesne s s | WABASH RIVER sier | 3 P3i ENERGY ING.
IEDIANA ceoeomrreeeeeereeeeeesressem ses eeeme s eeeeamsesmraranesmemee s semmse o reem e enmesermeanmesenas obive ! WASASH RIVER wees | 5 PSI ENEAGY INC,
IOWA i vvrions . eeverere | DES MOINES oo, 13 ICWaA PWR & LT CC.
[OWA v e e, | PRAIRIE CREEK v | & ICoWA ELEC LT & PWR.
KANSAS QUINDARD oo 2 KS CITY 8D PUB UTIL
KENTUCKY — COLEMAN wvreeenresnees oy 313 AIVERS ELEC
CORP,
KENTUCKY | COLEMAN . 12 8IG RIVERS ELEC
! I cosp.
KENTUCKY wrercene P COLEMAN cceraenrens [0} 3G RIVERS ELEC
CORP,
KENTUCKY EW BROWN e ceven | 1 KENTUCKY UTL CO.
KENTUCKY S GREEN RIVER crceeene 5 KENTLCKY UTL CO.
KENTUCKY ... o | HMP&L STATION 2 ... | H1 BiG AIVERS ELEC
CORP.
KENTUCKY eeeeeereeemeeesesennem e | HMP&L STATION 2 ... | H2 BIG RIVERS ELEC
CORP.
KENTUCKY HL SPURLOCK .vvviiere | EAST KY PWA CCCP.
KENTUCKY ovvevenrs — J8 CCOPER ... b EAST KY PWR CCCP,
KENTUCKY i isssesessssssssssssssssaass JS CCOPER ... 2 _ [ BAST KY PWA COCP.
MARYLAND L ricrerrmrmrrsicerreessnmrarrin siasesse e i CHALK POINT M POTOMAC ELEC PWR

CO.
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TABLE 2. —FPrASE | DRY BoTroM-FIreEn UNITs—Caoniinued
Siate ; Plant Poumt | Coeratyr
— - ; - !
MAARTLAND oot rirssssrase e ses s ve armsmrens. e | CHALK FOINT i z POTOMAS ELZC AWA
I . CC.

MINNESCTA . v . - . HIGH BRIDGE ., | 5 { NCATHERN STATES

MISSISSIFRI =48 o
MISSISSIPE! PWR CC.
SFRINGFIELD UTL.
CCLUMEUS 378N

TWE.

JACK WATSON oo £ 4
JACK WATSON ... :

JAMES BIVER .
CONESVILLE .o, i

FUSSISSIPE] s
MISSISSIPPI ...

ISSOURL ., SO

o

[T}

o =

OHIS ESISCH 2

CINCINNATI
GASRELEC.

CINCINNATI
CASRELEC.

3 CCCLUMBUS $THEEN
TWE.

ﬁ""IO ZOISCON 0.

{ EDGEWATER v | 13
MIAMI FCAT . b5

CHIC ... SO e e

MIAMI FORT ! ecernrns | 52

PICWA

CHID e e et e o v s s s

d

OHIO : - N i
| !

i

RE BURGES . .

Tolaite SN . ) !
ORIO . S ermeeesrmans .. | RE BURGER occeerme. ;3 10 EDISTN 20,
LT U O — coo [ WH SAMMIS L, ‘ 5 .: m\o ZDISCN 20,
OHIG e - _ | WH SAMMIS I'6 | OHi0 EDISCN CO. -
: ARMSTRONG o L | WEST PENN PGWER

PENNSYLVANIA N .
c2.

FENNSYLVANIA .o S - ARMSTRONG .. P2 | WEST B2MN 30WER
! ;o CO.
PENNSYLVANIA o, et e T e e e I MARTING CREEX ....... PENNSYLVANIA PWR &

LT,
MARTING CREEK ... l 2

PENNSYLVANIA PWR &
T

PEMNSYLVANIA s con T R - B j
|

PENNSYLYANIA ... SHAWVILLE o | 1 | PENNSYLVANIA SLEC
- . i ; [ eia
PEMNNSYLVANIA Lo e e e | SHAWVILLE e ] 2 I PENNSYLVANIA ELES
| - 0. .
[ SUNBURY oovvvivineenn | 3 D PENNSYLVANA 2R S

PENNSYLYANIA i P

LT

PENNSYLAN 2 PWTS 5

[¢)]
[
prad
\(’Ej
i
-
I

DENNEYLVANIA L., . , T ‘ :

TENNESSEE oerbuvnnnes e [ JOHNSONVILLE .on..e... | 7 | TENNESSEZ AL AUTE
TENNESSES . . I JOENSCONYILLE . i TEMNESSEES AL ALTR.
= | JCHNSONVILLE | TENNESSEE VAL AUTH.

TENNESSEZ s -
TENNESSEE . ererena - —
WEST VIRGINIA ................... S -

L TENNESSES AL AUTH,

MONONGAHELA
SOWER CC.

PMAONCONGAHZLA

| POWNER CQO.

MOHONGAHELA
POWER CO.

CHIO POWER CO.

CHIG POWER CO.

WISCOMNSIM 2U8 SER
co. .

WISCONSIN SLEC
FWE.

WISCONSIN ELEC
W,

WISCOMSIN ZLEC
WYR.

WISCONSIN SLEC
PINA.

WISCONSIN ELEC
PWAR.

WISCONSIN ELEC
FWR.

<

JOHNSCNWILLE (.
HARRISCN i

-x =D

HARRISON s

I

(4]

i
|
WEST VIRGINIA N (
WEST VIRGINIA oo — — ;

-

WEST VIRGINIA ... ITCHELL v
MITCHELL .

|

i

WEST VIRGINIA oo |
WISCONSIN oo — ! JP PULLIAM | O
i

\'

|

| 4

»

f

w N

-

NORTH OAK CREEK?

MISCTONSIN e,

n

"MNORTH CAK CREEK

WWISCIONSIN cveenrnens . . [
) NORTH OAK CREEK?

WISCONSIN e
NQORTH OAK CREEK?

WISCONSIN (eeceerverns
SOUTH QAK CR

WISCONSIN v ivccecerarsies s resenas

S0UTH QAK CREEK? | &

L]

WISCONSIN e i . s {

*Yerteally fired boiler.
? Arch-fired borller.
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T TABLE 3.—FHAsE | C2LL BURNER TECHNOLOGY UNITS

“exnethe degree of reducticn achievable

State Plant R LG i Operator
INOIANA L vesran . | WARRICK ..., 41 STHERN IND GAS & EL.
MICHIGAN ... i JH CAMPEELL 2 | CONSUMERS FOWER CO.
CHID e AVON LAKE | 12 | GLEVELAND ELEC ILLUM,
CHIO ..... CARDINAL .. 1 | CARDINAL CPERATING.
CHIO e I . i CARDINAL ... 2 | CARDINAL CPERATING.
CHIO ... - . - 2o | EASTLAKE corveeeerereenens 5 | CLEVELAND ELEC ILLUM,
CHIO etz - GENRL JM GAVIN ... 1| OHIO POWER CQ.
OHID ... ] - GENRL JM GAVIN ... 2 | CHIO POWER CO.
OHIT oo - N MIAMI FORT . — 7 | CINCINNATI GAS & EL.
o] < [« JU— e MUSKINGUM RIVER ... 5 | OHIO FOWER CO.
OHIO WH SAMMIS e - 7 | OHIC EDISON CO.
PENNSYLVANIA ... HATFIELDS FERRY ... 1 | WEST PENN POWER CO.
PENNSYLVANIA 1wt HATFIELDS FERRY ... 2 | WEST PENN POWER CO.
PENNSYLVANIA . HATFIELDS FERRY ... 3 | WEST PENN POWER CO.
TENNESSEE .......... i . CUMBERLAND ..ovevvenn. 1| TENNESSEE VAL AUTH.
TEMMNESSEE i —— ] s CUMBERLAND .. . 2 | TENNESSEE VAL AUTH,
WEST VIRGINIA e FORT MARTIN .o, 2 | MONONGAHELA PCWER

Co.

=

Appendix B to Part 76—Procedures and
Methods for Estimating Costs of Nitrogen
Oxides Camtrols Applied to Group 1, Phase
I Boilers

1. Purpose and Applicability

This techzical appendix specifies the
procedures, ethods, and dare that the
Adrminiscrier will use in establisaing

through bis setrof: apolinatisn of the best
svstem of continuous emission reduction,
raking into account avaiiable lechnology,
costs, and energy acd ezvironmental
impacts: aod which is comparable to the

costs of nitrogen oxides coctrols set pursuact

o subsection (){1} (of section 407 of the
Act).” 1a developing the ailowable NOx
emissions limitations for Group 2 boilers
pursuant to subsecties {(b){2) of section 207
oi the Act, the Admircisgator will coasider
oziy those systems of contruous emission
reducton that, when applied on a retrofit
basis. are comperakle in cos: to the average
cost 1o constant dollars of iow NOx Durzer
techrology epplied to Group 1. Phase |
boilers, as delermined in section 3 Deiow,
The Administator will evaiuate the capial
cost (in dollars per kilowat: elecoical {3/
kW), tze operating and maintenance cosis
{in §/wear), and the cost-effectiveness {iz
znncalized $itan NOyx removec) of instailed
low NQx burzer technology controis over 2
range of bolier sizes {as measured by the
gross electicai capacity of the 2ssociated
generalor io megawatt elecimical (MW aad
utilizanon rates (in percent gross nareplate
capacin on an annual basis) o develop
esumates of the average capital cost and cost-
effectiy eness for Group 1. Phase § boilers, The
foliowing urits wili be excluded Tom these
determiations of the average capital cost
and cost-zffectiveness of NOx controls set
puryuan: to subsectien bJ{1) of sectiea <C7
of the Acu (1) Units erzploving an alternative
technology. or only overfire airas applied to
wuil-fired boulers or only separated overfire
aiwr 35 epplied to rangentiully fired Doilers, in
liew of lew NOx burner technology for
rodeeng NOx emissions: (21 units emsloying
ne gonitels. anly controls instalied belore
Savameer 151990, preniy medificuions

beiler operating parametess {e.g., Durners out
of service or fuel switching} for reducing
NOy ernissions; and (3] units that have aot
achieved the gppiicable ermission limitation.
2. Average Capital Cost for Low NOx Burner
Technology Applied 1o Group 1, Phase !
Boilers )
The.Adminismaw: wiil use the procedures,

“mathods, and dara'spetified in this section to

wmate the average capita:'cost 1o §FKW)of
instailed low NOx burner tectnology applied
to Group 1, Phase | boilers.

2.1 Using cost data submitted pursnant o
the reporzing requirements in section 4
below, bailer-specific acreal or estimated
acrual capital 2osts will be determirced for
mach unit in the populadon specified in
section 1 above for assessing the costs of
instailed low NOx burner technology. Tte
scope of instailed low NCx burmer )
tecknology costs will include the following
capital costs for retrefit applicaticn: {1] For
the burner porien—ourners or air and coal
nozzles, burmer throat aad waterwall
modifications, and windbox modificaticns:
and, where applicable. (2] for the combustion
air staging portion—waterwall rmodifications
or paneis, windbox reodifications, and
ducrwork, and (3) scope addess er
supplemental equipment such as
replacement er add:tional fans, Zampers. or
@altors necessary for the proper operauon of
the low NOx buwmner technalogy. Capital costs
associated with Bwoiler restomation or
refurbishmmen: such as replacement of air
heaters, ashesios sbalermen’, and recasing
will not be included In ihe cost basis for
mnstalled low MOy oumer echaoiegy. The
score of instailed low NG burner
technology remafit capizal costs will include
materials, constructioz and instellation lagor,
engineering, and overkead costs.

2.2 Using gross namenlate capacity (in
MW) for each uoait as teponted inthe Natonal
Allowange Data Base {NADB), boiler-specific
capital casts will be convered to a SRV
Dasis.

2.3 Capital gost murves (8% versus
moiier size in MW or squetions for instalied
o NOw urner technology eetrofit costs will
Se dewsleped for (31 Sy Botom wail fired

boilers (excluding umts apoplying cell burner
tecinoiogy) aad (2) tangeztially fired boiless.
2.4 The capital cost curves or equations
defined above will be used to develop
weighted average cost esimates of installed
logw MOy burner tecknolegy applied to Group
<. Phase [ boilers. The weighting factor will
be toe urit gross nameplate generating
capacety {(in MW) as reported i the NADB,
J3 dveroge Cost-Effecuyveness for Low NOx
Burner Technelogy Applied to Group 1.
Phase [ Bollers
Thke Administratar will use the procedures,
raetzods, and daw specified in this section to
estissate the average cost-effectiveness (in
anavaized $/ton NOx removed) of instailed
low NOx burzer technoiogy applied to Group
1. Paase | boilers.
1.1 Boiler-specific estimates of annual

_tons NOx removed by the installad low NOx

Surcer techrnoicgy will be determined for
each unit in the population specified in
sececn 1 above.

3.1.1 The baseline NOx emissioz = {in
lb/rmmBtu, anaual average dasis) will be
estimated prior to remofinting aay low NOx
burzer techaology contols. Fof units that
zave jastalled and cenified ¢oatinuous
emiss:an monitoring sysiems for measuring
the NOx emission rate pursuaat to pan 75 of
this chapterat least 120 days prior te the low
NQCy burmer techuology revofll, an estimate
of the average annual uacsairolled NOx
ernission rate will be developed using
con<nuous emission moritoring data for the
120 days immediately tefore the low NOx
burger technolegy rexofit or anather
ceninuous 120-day or longer period as
approved by the Administrator. ([n cases
whers 120 days of certified and quality-
assured continucus emission moolitoring data
are zot available prior to the low NOx burmer
technalogy retrofiz, the Adminisiratoe may
use coniinuous emission moalioring data
over 1 shorter period or short-term test data
to estimate the unconuoiled NOx emission
mate.} Continuous emission monutering data
o nther smission rate measurements wiil be
eeireplated to one year of unit operation.

il The contmalied NOx emission rate
fin "b-mmBiu. annual average basis) will be

(‘""h
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estimated after instailation, shekedown, and/
or optimization of ail low NOx burner
iechaology conuols have been completed
and whiie the wnit is complying with the
applicabie emission limiition [or alternaie
erission limitztion]. Continucus emission
raceitoTing data submitted Du“SL.a:u to par
75 of this chapter will be used for the 120
days immediately following ‘nsiailauoa and
testing of the Sral low NOyx burner
technology, srovided the uait is complylzg
with the applicable ernission limitation {or
altespative ernission \Lmitation). or another
contiguous 120-day or storter period as
approved by the Admunistrater. Continuous
emission moziwring daw will be
extapo.ated to one year of unit operatior.

3.1.3 Tke NOx emission reduction {io 1b/
a3, arnual average hasis) achieved by
the installed low NOx busner technology wiil
be estimated by subzacting the conmolied
NOx emission mate deficec in seciion 3.1.2
Zrom the uncorntolled NQOy emission rate
defined in section 3.1.1.

3.1.4  Axnual estimates of the NOx
emission reduction achieved by the installed
low NOx burner techoolegy wiil be
cozverted 'o 2onual tozs of NOx removed by
'r’.ﬂtm’vmg t oy ‘he a.nnual heat izput Em
mmEn). Unic heat input data submitted
pursuant to part 75 of this chapter for
calendar yvear 15994 or for the year
Immecdiately following installation and
testing of the Jnal low NOy burner
tecanociogy, will be used wien such data are
available prior 1o October 30, 1995, Such data
wiil o2 adjusted 10 an annual basis whezever
a nonrecurren: 2xtended outage at the
affected unit dering the period hag aken
place,

3.2 The botler-specific capital costs of
:nstalled low NOx burner echno:cg'.r
Feveloped inssction 2.1 wiil be anzuaiin
by rultiplring them by 1 constant :oala.
tapiial recovery acior oased on a IQ-year
sconomic iife 2.z, 0.115).

3.3 Using cost data submitted pursuant
:he repotting requirements in section .
boller-specific annuai operating and
maintenance cost increases (or decreases)
will be deterzmined for eack unit in the
sopuiauen specified in section t above. Tre
scope of the operating and maintenance costs
(or savings) at'*"tn_.ta.:le to the instailed low
NOx burner techno! ogy may. but net
necessarily will, include inzremental
increases (or decreases) in: maintenance
‘abor and materials costs. operating labor
costs, operating fuel costs. and secondary alr
fan elecicity costs. .

3.+ The average annual cost-effectiveness
of instalied low MO burner :ecrnolog"
applied to Group 1, Phasge | bollers will be
zstimated as oliows: {1} The annualized
capite! cosis deflined in s2ction 3.2 and the
arnual operating and maintenance cost
increases {or decrenses) defined in section 3.3
will be summed %orall units in the
population specified in section 1 and (2]
theose :nruall.,ec costs will be divided by the
sem uf the NOv emission reductions (in tons/
vear] achieved by the units in the sopulation
specified in sectlion 1.

4 Reporring Qequirsments

4.1 The .oJlrw'wgl fo
submitted by sach designa

rmation is to be
d representative

Phase | aflectad unit sebivct to the
riing regurenents of $ 76,14[:3:
Scheduie '=nd dam:. ‘or baselire
tc:.tmg astzllaton pe"or‘m_nce testi ng
af low an numer ec:mcﬂc'gv

+.1.7 Estmates of the annual average
baseline NOx erussicn rate, as specified in
section 3.1.1.and the annual average
conrolled T\Ox armission rate, as specified iz
section 2.1.2, including the supperting
continuous emission monitoring or other test

data.

4.1.3 rofitand post-
retroflt per:o “nance test ‘epor‘s
.14 Delalled esiimates of the capial

costs pased o2 aciual contract bids for each
carmponent of ike ingtzlled low NOx burner
techno!og}' inciuding the iterns listed in
seciion 2.1, Indicate Huml:—e- of bids solicited.
Provide a copy of the actual agreement for
the instailed ..uowgv

4.1.5  Detailed estimates of the capital
cosis.of system rﬁaiacemens or upgrades
such as coal ipe c..anges fan replacements/
upgrades, or ill ‘emacemE“tSJ‘Lpg:'ades
uncertaken as parn of the low NOx burner
techoology rerollt project

4.1.6 Detatled breakdown of the actual
costs of the compieted low NOx burmer
echnolegy retroiit project where low NOx
burner tecanoclogy costs (section 4.1.4) are
disaggregated. if feasible, Fom systern
replacement or upgrace costs (section 4.1.5).

41,7 Description of the probable causes
for significact diferences between actual and
sstimated low NQOy burmer ec:mology recohft
oroject costs,

4.1.8 Detailed breakdown of the burner
and, if appiicabie, combustion air staging
system anaual o:)e:-ar_“g and 'na:ntena_nce
cos:s for the items listed in seciiorn 3.3 Lefore
and after the instailation si.axedowu and/or
‘ 2 ofthe ‘..a:... 2d lgw Ny dumer
sectpciogy. laciuce estimates 2nd a
lescription of the probable causes of the
incrermental annual operating 2ad
mazintenance costs [or sevings) at-ibutable to
the Lnstalled low NOx bummer tecknology.

4.2 All cepital cost estimates are 0 be
broken down into materials costs,
constructiorn and inswzilation labor costs, end
angineering and overiead costs. Al
operating end maintenaace cosis are o be
broxen down inlo maintenance materials
costs, maintenance l2bor costs, operating
labor casts, and fan elecmicity costs. All
caplizl and operating cosis are to be reported
in collars with the vezar of expenditure or
estimate specified for each component,

{FR Doc, 855742 Filed 4~12-93: 8:45 am]
BILLUNG QCLE 55508 md

DEPARTMENT CF THE INTERICR
Bureau of Land Management

43 CFR Pubiic Land Order 7132
[AZ-830—1420-01; AR 06248]

Revocation of Pubiic Land QOrder No.
1076; Arizona

AGENCY: Bureau of Land M
Interiorn.

fanagement,

"Coconino County.

‘Lands for Five Seed Orchards;

ACTISN: Public Land Order.

SUHHARY This order revokes 2 ouohc
and order which withdrew 240 acres of
}’JL]GAC land for use by the National Park
Service in connection with the
administration and maintenance of the
Wupatki ’\Iakmnal Monument. The land
was added to the Wupatki Naticnal
Monurment by Public Law 87-138, and
the revocation is needed o clarify the
records and give the National Park
Service total jurisdiction, The land has
been and will remain closed to surface
entry ancd miring. This is a record
clearing action only.
EFFECTIVE DATE: April 13, 1995,
FOR FURTHER INFORMATION CONTACGCT: Ion.n
Mezes, BLM Arizona State Office, P.O.
Box 16563, Phoenix, Arizona 85011,
602—650~0309.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federa] Land Policy and
Management Act of 1878, 43 U.S.C.

1714 (1988), it is ordered as foliows:

1. Public Land Order No. 1078, which
withdrew the following described
public land. is hereby revoked in its
entirety:

Gila and Salt River Meridian
T.ZENLRBE,

Fec 3. Wi, that part lving west of the was?
right-of-way line of U.S, Highway 39
‘consisting of lot 4, SWTUNW L,
N‘»'V’WS*»‘v"u‘a. ;a.r: of the wester!

XY

"‘\\. —_—— -~ - -~
12 ares dec..‘...n-:c tontains 24

Toes ln

2. The !and is locatea within the
Wuopatkd Natienal Monwmest and wiil
in closed to surface entrv and

rerma
mining.
Dated: Apnl 4, 1593,

Bob Armstrong,

Assistent Secretary of the Interior.

[FR Doc. 55-3098 Filed 4-12-95: 2:45 am]
BILLING COBE 121032

43 CFR Public Land Order 7133

[OR—3423—1430-01; GP5-038; CR-
50706(WA))

Withdrawal of Naticnal Forest System

Washington

AGENCY: Bureau of Land Management,
Interior,
AGCTION: Pubiic land order.

SUMMARY: This order withdraws 496.22
acres of National Forest System lands in
the Colville and Kaniksu Natignai
Forests from mining for 7 perind of 20
vears {or the Dﬂp._*tment of Agriculture,
Forest Service, to protect the Srown
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Mountain Seed Orchard, Pal Moore
Meadows Seed Orchard, Teepee Seed
Orchard, Cedar Creek Seed Orchard,
and Flowery Trail Seed Orchard. The
lands have been and will remain open
to such forms of disposition as may by
law be made of Naticnal Forest System
iands and to mineral leasing.
EFFECTIVE DATE: April 13, 1585,

FOR FURTHER INFCRMATICN CONTACT:
Linda Sullivan, BLM Oregon/

Washington State Office, P.0. Box 2885,
Portland, Oregon 972082965, 503—-280—

7171,

By virtue of the autharity vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1876, 43 U.5.C.
1714 (1988), it is ordered 2s follows:

1. Subject to valid exdsting rights, the

following described Natiorral Forest
System lands are hereby withdrawn
from lecation and entry under the
United States mining laws (30 U.S.C.

Ch. 2 (1988)), but not from leasing under

the mineral leasing laws, to protect the
investment in fve Forest Service seed
orchards:

Willamette Meridian
Colville Naltfond-!fc}zjesz_

Brown Mountain Sésd Orchard
T-35 N, R I3E. ’

Sec. 16, NWYNW4 and N1aSWIANW v

Sec. 17, EAEW“NEWNEY, and
EVaNEVISEVeNT Va,

Pal Moore Meadows Seed Orchard

T.33NLR 41 E.,

Sec. 1. WizE*2 and Wz of lot 4 2nd
WieSWLeN WAL

Sec. 2, 8v25%: of lot 1, 8WASEw of lot 2,
and §'ANE Ve,

Teepee Seed Orchard
T.37 N.,R. 42 E., )

Sec. 34, $228EVNWILNE %,
EvaSWIANE N, WiaSEVWNE s,
NANWIANEWSEY., and
NI NEVNWILEEW.,

Cador Cresk Seed Croherd
T.40N, R 415,

Sec. 10, SEVRNEVASW 4, WYaE 28Wha,

WiatWia, and NEWSEWMSW .
Keniksy Notional Forest
Flowery Trail $sec Orchard
T 32 NLRA3E.

Sec. 5, §1eNEASW Y, 23aSWISW ., and

SERSWYa,

The arezs described aggregate 496.22 acTes
in Ferry, Stevens, and Pead Oreille Counties,

2. The witkdrawal made by this order
does not alter the appiicability of these

public land laws governing the use of

the National Forest System lands under

lease. licanse, or permil, or governing
the disposal of their mineral or
vegetative resources othler than under
tne mining laws,

3. This withdrawal will expire 20
vears from the effective date of this
order unless. as a result of a review
conducted before the expiraticn date
purstant to Section 204({f) of the Federal
Land Policy and Managemen! Act of
1878, 43 U.S.C. 1714(f (1988, the
Secretary determines that the

_withdrawal shall be extended.
Dated: April 4, 1995.
Bob Armstrong,
Assistaat Secretary of the Interior.
[FR Doc. 95-9099 Filed +-12-95; 8:45 am)
BILLING COOE 4310-33-7

43 CFR Public Land Order 7137
[CO—830-1920-00—4357; COC-52206]

Transfer of Public Land for the Maybeil
Disposal Site; Colorado

AGENCY: Bureau of Land Management,
" Interior.
ACTION: Public land order.

- sUMMARY: Thais order permanently

trarisfers 140.49 acces of public land to
the Deparzment of Energy in accordance
with the tetms of the Urandum Mill

. . Tallings Radtatcn Conidl Act.of 1878

{22 U.S.C. 7916 {1588)), as amended.

SFFECTIVE DATE: ADFil 13, 1895, 7

FOR FURTHER INFORMATION CONTAGCT:

Doris E. Chelius, BLM Colorado State

Office, 2850 Youngfield Street,

Lekewood, Colorado 80215-70786, 303~
T229-3706.

By virtue of the authority vested in
the Secretdry of the Interior by the
Uranium M1} Tailings Radiatien
Cerntrol Actof 1878 (42 U.B.C. 7918
{1888]), as arnended, it is ordered as
follows:

1. Subject to valid existing rights, the
foilowing described public land is
herety permmanently fransierred to the
Depariment of Energy, and as a resuld of
this transfer. the lancd is no longer
subject 10 the cperation of the generzl]
lanc laws, including the mining and the
mineral leasing laws, for the Mavbell
Disposal Site:

Sixth Principal Meridian

T 7 NLOR 940

Sec. 18.lots 10, 12, 14, acd 16,

WSS WA NE Vs,
WILEL2NE aSW I NEVa,
WiaSWINE Vs, SEVaNW4,
Wi e NEWNWIASE Y., and
W 2 NWIASE Ve,

The area described contalns 140,49 acres of
public land in Moffar Courty. |

2, The iransfer af the above-described
land o the Department of Znergy vests
i that Dapariment full management,
furisdiciion, responsibiiity, and liability

for such land and sl activities
conducted therein, except as provided
i paragraph 3.

3. The Secretary of the Intertor shall
retain the authority to administer any
existing claims, rights. and interests in
this land established before the effective
date of the transfer,

Dated: April 7, 1995,

Bob Armstrong,

Assisiant Secretary of the Interior,

{FR Do 95-9045 Filed 4-12-95; 8:45 am]
BILLIHG TODE 4310-J8-7

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 2

[ET Docket No. 52-28; FQQO 95-T1]
Mobile-Satellite Sarvice at 1610—1626.5
and 2483.5-2500 MHz

AGENCY; Federal Communications
Cammission.
ACTION: Final rule,

suM#MaRY: This Second Report and
Order dznies {ive pioneer’s preference
requests submitted by Constellation
Cgmsanications, ine. {Constellaton), -
Fllimsat Corporation (Ziiipsat). Loral
Gualeomm Satellize Services, Inc.
[LQSS). Moterola Satellite
Commuzicatens. Inc. (Motoroia), and
TRW tac. (TRW). These parties
requesied a pioneer's preference for
their nroposals with regard to non-
gensiationary (low-Earth orbit, or LEC)
mobile-satellite service (MS35) systems.
In denyving the requests, the
Commission has determined that none
of these LEG MSS proponents ploneered
an inocvative new service or
tecanology.

EFFECTIVE DATE: May 13. 1685.

FOR FUATHER INFCRMATION CONTACT: Ray
LaForge. Office of Engineering and
Technology, telephone (202) 7380598,
SLUFPLEMENTARY INFORMATION: Thisisa
summary of the Commission’s
Memorzndum Opindon and Orderin ET
Deocket Ne. 92-28, adopted February 24,
1923 and reieased Maxch 20. 1995, The
compiets taxt of thus Memorandum
Qpinion and Order is availeble for
inspection and copying during normal
business hours in the FCC Public
Reference Center {Rpom 233}, 1919 M
Street, NW, Washington, DC. The
coraplete text of this Memerandwm
Opinion and Crder aisc may be
purciased frem the Commission’s
duplication contracter, International
Transcripiion Service, Inc., 2100M
Stwet. NV, Suite 1490, Washington, BC
20236, {202) 857-3800.
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Summary of Second Report and Order

1. in the Notice of Proposed Rule
Making and Tentative Decision, ET
Dochet Mg, 92-28, 7 FCC Red 6414, 57
FR 33434 (September 21, 1892), in this
oroceeding, we decided not to award =
pioneer’s preference to any of the five
appiicants proposing to establish LEQ
MSS systems. We were unable to
discern a significant innovation in any
of the five proposais that would warrant
2 preference grant. In each case, the
rechnology relied uoon to show
innovation appeared to have aiready
peen used on existing satellite systems.
Further, we found that none of the five
applicants demonstrated, at the time of
fiiing of their appiications for a
oionzer’s preference, the tschnical
‘easibility of their respeciive systems.
45 noted, the Second Report and Order
affirmed the Tentative Decision with
respect 1o each of the five applicants.
The Commission reason for not
awarding preferences to these
a..aDllf"—J" s were as fellows.

z. First. Constellation requests a
pioneer’s preference for its proposed
LED MSS system, stating that its
proposal is innovative because it wouid
use: (1) Micro-satellites that are
designed as an outgrowth of other
satellites that Constellation had
piansered for the U.S. military: (2)
dyamemic receivers; and (3] a new lauack
vahicle that enables sateilites to be
launched into orbit in a more cost-
efficient arid reliable-manner.
Censiellation proposes a nationwide
sateliite service that would, inter ciic,
serve areas and people who do not
currentiv nave access to any
ielecommunications service.

3. In the Tentative Decision, we~
concluded that Constellation’s preposal
merely combined existing technologies
and did not constitute innovative
ackievements. We also noted that
Caonstellation had neither demonstrated
that its micro-satellite and dynamic
recesiver are unicue, nor provided a
tecknical showing to demonstrate that
its design surpassed the state-of-art in
satellite communications technology.
Thus, we concluded that Constellation
did not warrant a preference. No
commenting party addressed the
tentative denial of Constellation’s
request, Accordiagly, in the Second
R&Q, we find nobasis in the record to
indicate that an award of a pioneer’s
preference is warranted and therefors,
deny Constellation’s plonger’s
preierence reguest.

4. Second, Ellipsat asserts that it was
the {irst 2ppiicant for 2 LEC system in
these bands. Specifically, Ellipsa: )
progoses to operate a nationwide mobile

Ia}

voice sad posinion cetermination
service via small iow-Ezmh orbit
satelintes. Ellipsat requesis 2 picneer's
nrer”erence Fcr its alleged nioneering

ik roposal lor & voice and position
aeterrrmat‘on LED MSS system that: (1)
Would be the first commercial use of
eliiptical orbits :'.‘at optimize coverage
aver the U.5.:{2) would provide
efficient spectrum use and facilitate
sharing and multiple entry by other
licensees by using code division
multiple access (COMA) spread
spacirum iechnology: and {3) wouid
utilize “transparent interconnections”
betweern ground and satellite stations
Jesuu:..a in a seamless communications
aetwork which will orovide low-cost,
Righ-guality voice service. In addition,
Eilipsat asser:s that it was the frst to
applv for a LEO MSS system in the 1.8
and 2.4 GHz bands.

3. In the Tentative Decision, we
concluded that zllipsat failed to mest its
purden of demc'xat.anrg that its
p*onosal {s new and innowvative. We
feund that the technicues Ellipsat
sroposed (o use already existin the
saLeii‘ e communitv and thus do aot

demaonstrate an Innevative contribution.
We stated that the =lliptical orbits relied
upon by Ellipsat to demonstraie
innovation have been used by U.S.

military satellizes anc the Russian

anj,':a sateliiie system. Further, we
found taat Ellipset had not
demonstrated that it nad pioneered the
use of “transparent inte corrections"
Betwesn ground 2nd satelll .
components or CDME (= “qo‘ogu.: lso,
we found tha Zllipsa: did net have a
significant lead over the other
preference applicants in concept aeSJgn
nor had it periormed relevant verifiable
experiments, Thus, we stated Dat it
would be inappropriate to single out
Ellipsat for 2 preference based on the
timing of its submissions.

6. In cormments to the Tentative
Decision, Eliipsat supoorts our decision
not o award any pioneer’s preferences
in this proceading. Eliipsat states thet if
any preferences are awarded, it warrants
a grant since it was the first to propose
a LEO satellite system above 1 GHz.
£llipsat did not submit additicnal
tnformation related to its own proposed
system, and ¢ other party commented
on the tentative denial of Ellipsat’s
request, Accorcingly, 11 the Second
R&0O, we find no basis in the record to
indicate that an award of a pioneer’s
preference is warranted and, therefore
deny Ellipsat’s pioneer’s preference
reqms‘

Third, HQSS requesis a picneer's
pre;erence for its proposed enhanced
satellite systern that it states can provide
data and voice transmission te hand-

held pomable ransceivers and alse
crovide position determination ser
LQS.: rgues that its propesed sy
reflects substaniial deveiopm
svsiem architscture and previc
rrump[v users and intercperabilic
the existing public telephone switched
network, Further, it claims that its
satellite system design using zizhlt
satellites per circular orbital plane, spot
beams. smooth call hand-off. and a piles
zhannel for svnchronization swith
ca:e‘-xavsna::onsis novalive Fumther,
LQSS ciaims that is hugh sysiem
capacity accommodates tholsancs of
voice and data users simultaneousiy.
LQ3S proposes to use COMA spread
specirum technology that its Quaicomm
sussidiary de‘.uooed and oatentzad.
LQSS submits that ali of these
dE"ElOpr"‘lE"T constitute innovations

that satisy the criteria for 2 pioneer's
creference.
2. In the Tentadve Decision, we Tourd

thet LQSS's proposal offers ne
cent~bution to communications
technclogy that (s significandy
innovative. No pany commeniec on i
tentative denial of ZQ3S's request.
Acear 1 the Second &0, we
find no basis in the record to indicate
that an award of a cionzer's :Jreferente
s warrented and, therefore, ¢
LQSS's pioneer's preferenr:a :f:c‘..ns:.
39, "'ou:*._":. Moterolz recuests e
piozeer’s preference for its propesed

I__.O MS8S8 system that [t centends uses
an Innovative cellular design . 5pO
22t technoitgy. Mo :o cias 3t .o
the case of conventional celln)
telephcnes, a statjc set o fce is sarve
iarge number of mobile units, wh

i" s ; ‘ooosea 5% st e-r ceils woul

while “‘100118 uni ts remain rev*tl" l '
\atlonar} Motorela claims that the
unigue aslerments of its ;.y:te:n are s
spectral e"*c::e*'l v and innovative
anslg" that inc! Ldes the use of
mersatelllw firks, a combination of
rremencn division multipie access and

time divisicn mulitiple access ,
.ech.“c_ues. and bi-directicnei
capabilities,

10. In the Tentative Decision,
conciucded that Motarola's 2ppreach
does not offer any significant
Improvements or innovations in service
or technoiogy. We found that Motorolz's
use of inter-sateilite linxs and its

we

~concept of rﬁoving cells and spot beams

have teen utilized in earlier satellite
systems and are thus not innovative. As
we stated in the Tentative Decision. the
U.S. military established inter-sateilite
tink (crossiink)} feasibility [n 1373,

Furtker. the technique of mev Lre Cells
and spot beams has been utiiized oy the
Deparntment of Defense on its satezutes

Inh
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1o Improve coverage and provide
frequency reuse. We also disagree that
Motarals was the first to conceive and
design a LEQ satellite system above 1
GHz. From the record, it appears that all
of the pioneer's preference applicants
were performing research and
developing their proposals in
approximately the same time frame.
Motorola's comments do not persuade
us that the above findings were
incorTect.

1. Further, we fnd that even if
Motorola's sysiem were inncvative, it
still would not meet our ploneer’s
preferences criteria because Motorola did:
not demonstrate the technical feasibility
of its proposed system prior to the
Nstice of Proposed Rule Making and
Tentative Decision in this proceeding,
Rather, the information submitted by
Motorola at that time related to major
spacecraf and ground segment systems
and did not relate to the subsystem
details necessary to establisk technical
feasibility.

12. Motorola also argues that we erred
when we permitied a group cf expens
from other federal agencies to advise us
on ihe merits of the requests without
V"-EW to

that this constituted peer review as
contemplated by us when we
established the pioneer’s oreference
rules in Docket 90217 (see Report and
Crder GEN Docket 90217, 6 FCC Red
3488, 56 FR 24011 {May 28, 1991)] and
that we sheould bave reieased the results
of the experts’ evaluzations to the public
for corament. However, we disagree that
the review performed by representatives
of other governimen! agencies
constituied peer review. These
represantatives are employees from
other federal government agencies who
have expertise in satellite engineering
matters. They were detailed by their

was ap mropriate,

* prefscence for deyslozing a !l

agencies to the Commission and
performed duties as Commission staff,
The Commission brought these
employees onboard using normal FCC
persennel practices. Further, we follow
this course of action routinely when we
need additional resources or expertise
in varfous matters. Here, the purpose of
the work detail was tc provide
additienal analysis by govemmem
experts of the pioneer’s preference
requests, but not to Derform
mdependent peer review as discussed
in the Report and Order in Docket 90—
217, (ses Report and Order GEN Docket
§0—217. 6 FCC Red 3488, 56 FR 24011
{May 28, 1991)}. Therein, we
contemplated scliciting assistance from
either governmert or non-government
experts who would not be functiening
as Commission staff. Thus, there was
nothing unfair in the Commission's use
of emplovees on detail from other
Government agencies to assist in the
review of the various propeosals. Forall
of these reasons, the Second R&O
concludes that Motorola is not entitled
to 2 ploneer’s preference and thatthe
procedure used to reach that decision

Ly recuesLs & monaer "3
LED MSS
system that would use higher orbits to
provide position determination, voice
communications, and data services fo
maobile users. it claims that its proposed
service is a significant anc iznovative
new Use tecause the provision of co-
primary mobile voice and data services
is not cwrently authorized in the 1.8
and 2.4 GHz bands, TRW states that {is
system combines the advantages of LZC
and geostaqor!a.w orkit {GEQ) systems
by providing low communications time
delay compared to the delay asscciated
with GSQ sy \ems. while using bigher
slevation a_ugles than other LEO
propenents to minimize oostruction :n

13. Finally, T

trees, buildings, and terrain. Finally,
TRW states that its propesed system
will provide inexpensive service to
underserved segments of saciety.
including emergency service providers,
farmers, ranchers, truckers, and
eutomobile, sea, and air travelers.

14, In the Tentatve Decisicon, we
concluded that altheugh TRW's LED
systemn would take advantage of higher
arbits, its propasal was not sufficiently
innovative to warrant a preference, We
found that TRW merely bad balanced
the relative advantages and
disadvantages of LED versus GSO
systems,

15. In comrments Lo the Tentative
Decision, TRW states that we pursued
the most prudent and reascnable course
in declining to award any of the
applizants a preference. No other party
commented on the proposed.denial of
TRW's request. Accordingly, in the
Second R&Q, we find 10 basis in the
record to indicate that an award of 2
picneer's preference is warranted and,
therefore, deny TRW's pioneer’s
preference request,

18. ; ccordmgly. it is ordered, That
the pioneer’s preference requests filed

by Censtellation Communications, Inc.,

Ellipsat Corpdration, Loral Qualcomar
Satellite Services, Inc.. Motorala
Sateilite Communications, lne., and
TRW Inc. are denied. This action s
taken pursuant to sactions 4{i), 303 {c),
(£, (g), and (7} of the Communications
Act of 1934, as amended, 47 U.5.C.
sectons 154(1), 203 {c). (f), {g], and (2.

List of Subjects in 47 CFR Part 2

Radio,
Fedenil Communicaticns Commission.
William F. Caton,
Acting Secrefary.
{FR Doc. 95-5092 Filed 4=12~ 95 8:45 am]
BILLING CODE £T12-01-M
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Opting into the Acid Rain Program; Final
Rule




17100

Federal Register / Vol. 80, No. 84 / Tuesday. April 4, 1995 / Rules and Regulations

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Pans 8,72, 73, 74, 75, 77 and
78

[FRL-5178-5]
RIN 2060-AD43
Opting Into the Acid Rain Program

AGENCY: Zavironmental Protection

Agency (EPA).

ACTION: Final mule,

SUMMARY: Under title [V o""‘e Clean Air
Act, Congress avthorized the U.S,
Environmental Protection Agency (EPA)
to establish the Acid Rain Program. The
erincipal goal of the program is to
achieve significant environmental
berefits torough reductions in suifur
dioxdde [SO:) and piroger oxide (NOx)
emissices. the primary components of

acid rain. Acid rain causes surface water

acidification. da.magﬂs trees at hign
elevations and actelerates the cecay of
building materials. In addition, air
concentradons of 50, and NOx degrade
vis:bility in large pams of the country
and acidic aeresols derived from these
erlissions may pose a risk to public
health,

The Acid Rain Program departs fom
raditionzal regulatory metheds by
inroducing an SO: allowance trading
svsiem that lowers the cost of reducing
emissions by allowing elecicic ntilities
as a group to seek out the least costly
methods of control, Udlity units
affected under title TV are allocated
alloweances based or their bisicdc
ermissions and these units may trads
allowances, provided that at the end of
gach vear, each unit holds enovgh
allowances to cover its annual 50;
emissions,

Todav's action eStaDl.lSﬂE'b an
additione] combonEat 15 168 Acld Bain
Program galled the Upt-io
Cpt-In Program 2l1ows S28s oL
required 1o participate in the Arid Rain
Program the opportunity to parucipate
a2 veluniary dasis. Such sources,
known as combustion scurces, would
include small ntility vnits and
industrial boilers. These rules detail
how combusticn sources participate in
the aliowance market by “opting in” to
the Ac:d Rain Program, as provided
under section $10 of the Act. Congress
envisioned the Opt-in Program as a
means of generating additional
allowances and tarough which the
compliance costs of acid rain coneol in
the utility sector could be reduced,
while still meeting overall emissions
reductions geals. .

o Programy. The

EFFECTIVE DATE: These rules become
effective cn May 4, 1995.

ADCRESSES: Docket. Docliet No. A—93—~
‘l 5. centalning information considered
during development of the promulgated
*'L.ie. is available for public inspection
and copving between 8 2.m. and 5:30
p m., Mondey through Friday, at EPA’s
Air Docket Secidon {6102), Waterside
Meall, rcom M1300, 1st Floor, 401 M
Street 5W., Washington, DC 20460, A
rezsonatle fee may be charged for
c:on'»'iﬁg
Saockgrovnd information document.

The background information document

containing responses to publis
¢bminsnis on the proposed standards
may be obtained from the docket. Please
refer to “Final Opt-in Rule for

Com=zustion Sources—Corfient

Resoonse Document”

FOR FURTHER INFORMATION CONTACT:
Acid Rain Hetline (202} 233~9620 or
Acam Klinger (202) 233-8122, Acid
Rain Division; maiiing address, U.S.
EPA. Acid Ra:n Division {6204]), 461 M
Street, SV, Washington, DC 20460.
SUPPLEMENTARY INFORMATION: The
contents ofthis preamble are as follows:

ac.r;grﬂuna and Summary

: Bacrc'-t:\mc

2. The Optic Program

3 SuT:nF_'v ofFiczal Rule

2 Maicr Changes Made to the Proposed Rule

I, Accepladie Datz Sowsrces

2. Adlocauoen of Opt-in Allowarnces and
Transfer Proaibition

3. Cffering Opt-in Aliowaacss oz the Acid
Rain Auctiea

4. Thernal Znergy Exceptisn

3. Defizition ofT:lEr::a= Energy

5. Emission Rate Used To Calcuiate
Traasferatle Aliowances B

c Me:todology Revision for Calzulating
the Fuel Associated with Thermal

..eu’ec C
+ Ilnzerpre auct of Shutdown,

Modification and Reconstruction i
3. Incerporation of Efficiency Measures

4 Expiration of @ Non-Efective Opr-ia
Femmat

2 Misceilaneous Issues

a Cotet n°=,...1\tir~g'

b, Clarificaiion of Eligible C\.‘nbgs
Sources

c. Mod:fication to Ulilization Caleuiatian

d. Zficieney Adjustments for an Opt-in
Source Governed by a Thermal Energy
Plan i .

e, Definiticns

f. Otkher lzems
g Display of OMB Contre: Numbers .
. Impatt Anglyses
1. Executive Crder 12865 [Regulatory
[mpacy Analysis)
2 Regulzstor; Flexibilisy Act
3. Peperwork Reduction Act

A. Background and Summary
1. Background

Acid de;osition soeurs when
ernissions of stlfur dioxide and oxides
of nitregen are chemically t~ansformed
in the stmosphere into sulfuric and
nitic acids and retien to earth as wet
deposition such as raiz, r'og, or snow, or
dry deposition such as Sae particles or
gases. Acd depositien damages lakes
and harms forests and buildings, SO
eruissions damage ecosystems and
materials, contribute 1o reduced
visibility and, at cu-rent levels, are
suspected of posing a threat to human
hea:th.

Title [V of the Clean Alr Act, as
amenced by the Clean Alr Act
Armen ‘wems ol 1980, directs EPA ip
establisk the Acid Rair Program to
reduce n.be acverse effects of acidic
deposttion. Title [V targets the electic
utilinvandusiry, whick accounts for over
twe-thirds of 80z emissions and over
one-tnird of NOx emissions In the
United States. SpeciScally. the Act
mandaies a national cap of 8,95 million
tens per vear on elecwric utility SO;
emissions by the vear 2010 (just over
zaif of the 1880 electme uulity SO;
emzss.ans], to be achieved in two
ohases. Phase [ will begin in 1885 and
meainly affects a_5e. high-emitting
ttihn clants; these plants are
spec.ﬁc._ll‘* hstec: 10 the statute. Phase
I will begin in 2000 and affects

rivally ail existing uiliy units wath
oLiput capacify greatel than 25
megawaig and mosi new uulity units,
" Tke centerprece of the Acid Ra:n
Program Is a unique racding system in
whicz allowances are bougat and sold
at pnces determired in the rtc.rLe place.
zact iliowance authorizes the emession
of up o one ton of SC; during or are*
a designated vear. The majoniy of viilin
units—ooth existing and some new
units—are allocated aliowances based
on ke hisione "uel use and the
emissions Lotitations soecified in the
Act, Lility veers are :equ::ed to limit
S0: emissions to the numper of
allpwances they aol d Sut since
allowances are fully transferrable,
uilities may meet their emissions
contro! requirements ir the most cost-
effective manner possible. For instance,
a utlity may decide to (1) switch toa
tower sulfur fuel, (2) install flue gas
desuliunzation equipment (scrubbers)
and bank urused allowances or sell
‘hem to other ut:lities/individuals, (3)
forego emissions reductons and buy
additicnal allgwances (if necessary), or
[4] implement energy elficiency

measures. OLbe" options and
co-n::u.a as of opiions are possibie,
prow.c'.ng an unesually high degree of
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flexibility {or affected units to comply
with the law. The procedures for
transferring and trackipg allowances are
codified io 40 CFR part 73,

Zach adfacxec. unit must bave a permit
in whick the affecied unit certifies that
it wil possess a sufficient number of
allowances to cover its SO» emissions
and specifies the source’s compliance
aptions. The permit regulatioa is
codified io 40 CFR part 72,

To ensure that natwonally mandated
reducdans in 50; ene NOx emissions
ars nolfeved, gech affected unit must
no. .. . olluous emissions
meziisr g sysiem and collect, record,
and repert wx.ssicns data. The
continucus emissions monitoring rule is
codif ecm-mCF?part 7S,

Ifan affected unit viclates the Ar:: by
smitiing more emissions than the
zllowances {t Lolds, the Act zequires
that the sffected unit pay penalities and
submit a plan detailing how and when
the excess SC; emisginns will be offset.
These req“'*a\:lents act es a sang
incendve for compliance with the
mandated emissions reductions of the
: ~id Rain Program, Zxcess emissions

enally requmemer.;.s are m-amea in40
C”"i part 7
Tinally, 10 R part 78 conains
acdorinisirative appeais procedures for
resalving disputes over decisions by the
Admirisizarar regarding any aspect of
Agid Rain Program.
2, The Optdn Program

Altbough the Acid Rala Fr ‘is
mancated c:..lv jor utility sgurces,
secten 410 provices o;:porm.m ies far
SO*&L"‘JLZL@ sources nct otherwise
affected by utle IV requirements (e
industrial sources] to parlicipate in the
Acid Rain Program by "opdpg in.”

T=ze Opt-in gram is a voluntary
economic ._ncentive provision. Congress
de&el"‘Dﬂ‘d st-in Program to reduce

further the l_os* of complying with the
Ac;a R;a.m Program. Combustion ar
process sources 1ot otherwise *eq:,m
1o reduce 50, emissions can opt in and
make incremertal, lowercost
reduciians. Congress envisionad section
410 as a means ol generating additional
ailowances toreduce campliance costs
for affected utilities and to encourage
cormbusicn ar mrocess sources Lo
consider costefectve emissian
recuction opportunies:

(Section 410] adds Sexibuity and can
exlarge the universe of sources for which
there are cost-efective reductons in
ermissions cf SCx ™ * *, This sectinn
provides a usefu] additional source of
reductions that can be made veluatarity by
sowwces choosing to be afectad by the
provisions of iais title. [Serate Cormmittes
Repor, Report Na. 101-228, December 20,
1989, p. 333

Tae reductions—in tne form of acid
raio allowances—cat be transferred to
mee mandatory reductios requirements
ir tke utility sector and. thus, lower the

overal cost of the Acid Rain
hown"e.. Cor.grpss also intended that
this snifting of 80; emissions between
opt-in sources and affected utility units
not compromise the gverall title IV SO,
emissions reducton goals. Section 410
“is intended to further the cbjective of
ackeeving Tue net reduchons of
80,7 * 7. {Id. 31 338.) The Opt-in
Procam has beer cesigned io take
z2vantage of lower cost reduction
coponwmties at non-affected sources
consistent with the statutory
reguirements of secion 410 of the Act
and emissions reductions goals (i.e., the
regquired 10 milizon tox reduction of
30 eftitle IV,
3. Summary of Final Aule |

The fipal opt-in reguladon for
comusion sources cetails the process
through which combustion sources can
enter tre Opt-in Program and the
reguirsments thev facs whoile
partcpating, The rule allows any
staticnary fossil fuel Gred combustion
device, La., any combustion source, 1o
cecome an affected unit and receive
zliowences. Thts rzie focuses on
comboestion sources. The Teatment of
process sources and specfcally the
appiizmtan and memiaring
reguiraments for process sources will be
addressed in a supsequent rulemaxing,
The permifing process fnalized in -
tocay’'s rule does pertain to both
CompLsian and process Sources.

Allgwance allocatians foroot-in
sources. a5 for wtilirv units, are based on
operadons during 1985, 1688, and 1937.
Like uniities in the mandatary programc.
once a comblstian source opts io, it
must ~oid allowances to coverits
emissices, Presumably, the opt-in
source will recuce its emissions fram its
baselige ievel to generate excess
allowances to sell to otaer affected
units Because opting in is voluntary,
cnlv combusdon saurces that would
prof: ov selling excess allowances are
expecied to partcpate in the program.
In accition. since all affected sources
must akso comply with the otber
appfcahle requirements of the Act,
revenue generated by selling excess
allowances cculd belp opt-in sturces o
offset costs of compliance with sther
progams.

Although EPA has attempted to treat
op* 10 sources comparably to utility
units mn the mapdatory Acid Rain
Progrem, there zre some sitvations
where restricaons on opi-in sourees are
needed te protect the emission goals of
the Azt lo secton 410(f), Congress

expressly prohibits opt-in sources from
trarsferring allowances that result when
they recuce utilizetion or skut down.
Without this prohibition, an individual
cpi-in source could increase gverall
erz.ssions oy shifting some or all of its
oroducticn Fom the opt-in source to
rew or existing nen-affected sources,
accomulatiag the opr in souwrce’s vnused
allowacces, and then selling them o
ciber affected sources. )

in order to ensure the surrender of
allowances in cases of reduced
uiization and shutdown, EPA reserves
the mght to cancel allowarnces produced
by reduced utlizztor or shutdown by
removing them fum any Allowance
Tracking System (ATS) accounts inte
whigh taev bad been trensferred. To
facilisate this prospect of cancellatian
anc to protect buyers of opt-in
allowances, EPA is resiricting the
transfer of future year allowances. In the
£1al rule, m-‘& continues to ellocate
allowances, (o perpetiity, upon
application, bu is prohisiting the
transfer of future year aliowances fom
opt-in unit accounts ia the ATS; anfy
current vear ar eerlier ellowences can be
tansiered. This policy will sliminate
the zeed to cancel furure year
allewsarces in cases where a unit shus
dowr and selis all its future vear .
ailowances. Trades invelviag Auture
veas aliowances can sull be made;
however, delivery of fanure year
allowances to e Hx«e- st wait umtil
she year for which those zllowances are
to be used for compliance.

Title IV camizins one exception to the
overzll restmicticn an opt-ia allowacces
gene?tﬂcx by red: cnc: utilizazton and
sbutdown. When 5 “replacerment unit”
repisces thermal energy formerly
supp.:ed v an opt-in source, then the
opt-ya sousce may transfer alowances to
the repiacercent unit 1o the extent of
that replacement, despite the reduction
of wtilization at the opt-in source. For
purposes of this thermal energy
exception, EPA defines 'hermal energy
to be stearm used in an industrial
process, as disdoct o seam used to
generate elecTidty, and bases the
calcuiatorn of tansferable allowances
ot the fuel associated with the thermal

energy and tke ellowable emissions mate
at the replacerment writ.

Elicible combusticn sousTes may
submit applicaticas to EPA, as the
permitting authority in the near term,
anc :o0 a State or local permitting
authority, once that permiting autbority
hasg ar Opt-in Program in place under
part 70. Upan receipt of the application,
its evalustion proceeds on two paralied
paths will commence: (1) The Dmcsdu.m
for processing an opt-in permit; and (2]
the procedure for evahuating the opt-in
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sowrce's roonitoring plan and certifving
its monitoring systems. After both of
these procedures have been successiully
completed, the combustion source raay
enter the Opt-in Prograr.

B. Major Changes Made to the Proposed
Rule

Although considerable changes have
been made lo the language and structure
of the proposed opt-ic regulation for
combustion sources, the essential
elements of the program remain
vackanged and the Snal rule is
consistent with the regulatory goals
discussed in the proposed rule, which
the Agency here reaffirms. The buik of
this preamble details the major changes
that have beer made: .

1. Acceptable Data Sources

ZPA continues io believe that there is
no single reliable data base that would
provide the Agency with quality
information or operadors and
smmissions of potential opt-in sources.
Therefore, the Agency must rely on
information supplied by the combustion
source {n an application progess. In
§74.20(a){2) of the proposed rule, EPA
estabiished a screen for ensuring tnat
reliable data is submitted to the Agency,
5y requirizg all data to have beer
previously submitted to a governent
agency. R -

Today's rude doses oot require the
previous submission of datatoa
government agency as a preconcition for
combustion sources to apoly to snter the
Opt-in Progrem. lnstead, EPA will
condugt its owna evaluation of the data
subraitted for the Opt-in Program using
its best judgment, although the burder
of proof regarding the data’s accuracy
will remain with the applying
combustion source. Regardless of
whether a siate perrmitiag program 1s'in
place and whether the State or ZPA is
the permitting authority, EPA will retain
this data review authority cousistent
with its responsibility or all allow#ce-
related activities, as discussed in the
prearnble to the proposed rule.

EFA will lead an evaluation process
that brings iv the expertise of state
oificials as well as other tecanical data
experts. EPA will retain the authority,
consistent with §72.4 of part 72, to
request any additional decumentation,
in addition to the formal opt-in permit
application, that it believes is necessary
to evaluate the combustion source's
deta. Previous submittals to government
agexncies that are in existence will be
expecied to accompany the application.
in addition, EPA may request data for
vears outside the baseline period, both
before and afler, to verify that submitted
baselne data does ot represent an

inexplicable spike in the combustion
source's operations. EPA may also
request additional supporting
documentatoa (e.g., fuel purchasing
records, production rates, throughputs,
sampiing protocols, ete.) that the
Agency believes necessary to verify the
information contained in the
combustion sourge's opt-in permit
application. EPA may, in addition, make
ipspecicns and examine records at the
combustion source applying to enter the
Opt-in Program,

Opi-in permit applications submitted
by combustion sources with entries in
the National Allowance Data Base
(NADB) will sill face scrutiny, and the
data values within the NADE wiil not be
accepted automatically. Such scrutiny
end potental revisions are consistent
with previous Agency assertions that
the NADS version 2.11 was the Snal
version 10 be used in the development
of allocations for Phase O units {see 57
FR 30034 and 38 FR 15721).
Combustien sourses, by definition,
canrot be Phase I umits and were not
automatically allocated aliowances
under section 405 of the Act. Therefore,
the NADB data {or these sources bave
rot been reviewed by EFA to the same
exzent as Phase I unit data. and such
ceview has not been precluded by
orevious Tegulatory actions,

The svaluztion of data by EPA for the
purposes of calculating allowances is

ot unprecedented. ln developing Phase

O umit dara in the NADB, EPA compiled
informador Eom & number of sources
that included tte Energy Inforrmation
Administration (ELA], the Norh
American Eleceric Reliability Council
{NERC), the alfected sowurces, and. to a
lesser extent, states. EPA expects the
stales to play a larger role io evaluating
industrial operating and emissions data,
because the siates are ofzen the best
repository of suck information and are
aware of the detailed operadons of such
sourzes.

Both the applying combustion source
and third parues will kave access to and
te able tc assess the information ZPA
vitimately accepts in its allowance
calculation. Both the combustion source
anc third pardes will be able to
scrutinize the baseline data and the
number of allocated allowances during
the public comment pericd associated
with the draft op1-iz permirn
Fu-thermore, the combustion source has
the opportunity to declice to opt ik at
any tune prior to the effective date of
the opt-in permit. The combustion
source caa also appeal its allowance
zllocation consistent with the
procedures prescribed in part 78.

Whiie the information fgr industrial
opt-in sources will te less readily

avaliiable, EPA sees no other workable
eiternative than to assume the
responsibility of examining subraitted
data o7 a case-Dy-case basis, The
Agency recognizes that some incentives
will remain for the combusticn source
to oversiate its baseline for the purposes
of increasing its allowance allecation,
but believes tkat such risks will be offset
by Agency review of the dats and
supporiing doctments, the rejection of
insuificiertly supported data, and the
tkreat of enforcement actions and
penaities for falsely submitted data,
Toward these ends, EPA will enhance
the certification statements that
designated representatives sign when
submitting an opt-in permit application
to agsure that such submittals (1) are
believed to be true, accurzte, and
complete; {2} are accompanied by all
avaliable documentation that the
combustion source and its state
regulatery agencies possess that are
reipvant to the acruracy of suchk date;
and {3) are not adjusted in any way.

2. Allpcation of Opt-in Alloweonces and
Transfer Profidition

{n the proposed rule. EPA plaaned to
alipcate allowances on a one-time, iz
persetuity basis acd allowed for the
rransier of current and futere-yvear opt-
ir aliowances from ¢pl-in accounts iate
other aceoun's in the Allowaznce
Tracking System [ATS). This policy was
proposed to promeoete Longibility of opte
i ailewances and provide combusticn
sowrces fexdbility 1o the:r compilance
planning. However, in order o upacid
the requirements of section 410(f] of the
Act, ZPA also proposed :n §74.50 of the
propesad ruie to reserve the right to
cancel, uader cerair cirsumstances,
any allowances that were initially
allocated to an opt-in source by
removing allowances Tom any ATS
accounis iato which they had been
sransierred.

Uncder section 2101, the Act restricts
opt-in sources Fom Tansfersing or
banking allowances produced as a resui
of redused utilization or shutdown,
excep! as discussed in the proposed rule
(58 FR 50103) and later in this preamble
under the thermal energy exception. To
uphold this restriction, EPA fs requiring
opi-in spusces to surrencer allowances
generated by reduced utlization or
shuidown. In the proposad rule, EPA
maintained that in the case where an
cpt-in source has shut down, reduced
its utilizztion or has excess emissions,
and iails 1o supply the equivalent
numboer of aliowances owed to EPA
(presumabiy because the opt-in source
has sold all of its future-vear
silowances), EPA must recover and
cancel the opl-in source's allowances in
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the required pumber from olber ATS
accounts inty which they were
ransferred. Canceling opt-in allowances
held in other accounts 11 the ATS was
cozsidered the only wey to ensure that
su:_l: ailowances cid not result in
dditional emissicas and that the $0O;
ermissions reduction goals of the Acid
Ralin Program were preserved, EPA
maintained in the proposed rule that the
a:lowance market would account far the
sk of caneellation by asking lower
rrices for opi-in aillowances and writing
pr otec_we c.LaL.ses m-o saies cantracts,
In the Sral rule. ZPA Is choosing to
alloca*e allowances, iz perpetuity, at the
tigre the combaston sourde becumes an
affected wit, but, besed on dre
cormrents received, ig prchlbzt:.ng the
cransfer of fature-vear opt-ir allowances
2o opt-in source accounts in the
Allowance Trecking System (ATS).
Transiers of current-year opt-in
aliowznces will only be recorded by
EPA following the completion of the
enc-oFyeer reconciiaton process for
t.._.e Trevioas cotmpliance vear, as set
orth in § 73.34{e} of 20 CFR part 73. If
an opt-ic seuree is foumd to have excess
ernissions for a given year, that opt-in
sourre will be prohitited fom
rransierriog the filowing vear's
szl owances until an offset plan is
goproved and allowances have been
czcucied to offse [tz excess emissions.
When ag opt-in scauce permanently
snuts down, ft 4y oo kooger retan
aliocated atlowancss and must
surrendcer to EPA all of itsopi-in
&l owances stavting with the yearin
w‘:_-Lc.‘:z the om-in seurce shuts down. In
‘ ecas!cfmminm-cethmhas
szl Jown, as opDosed to an opt-in
source that is still operanng, EPA
camnot draw upon future-year
allowances to offsel excess emissians
een.mzrendered. Thereiore, ZFA
reserves the right 10 canoel opt-in
aliowances (specifically, allowances for
the vear for wich the opt-in source has
excess emissions and the vear in which
tbe opt-in soures shuss down} fom any
ATS account into which soeh
allowances have been tramsferred.
Previous vear opt-in ziiowancss thmt
fad subsequentiy been transfered to
otzer ATS aczoents would oot be
canceles becauss suck allowances were
i excess of the pumber of allowances
needed for compliance in previcus
vears.
EPA rewins r_‘ae opuon of aliewance
cancellation 10 efisure that opt-in
sources through their Cperalians Gannot
J__"'"'CaSE emissions 1o the environrment.
T7A believes that the Opt-in Program
must be sellenfordng and should not
; on possible future regulstion w

TelYy

implement the 5.5 million tem cap for
industirial sources breause of the
rezsens discussed in the proposed rule:
[:, The incomplete coverage of the Opt-
o Program redative to the industrial
sector; (2] the importance of achieving
titie I'¥ emission reducdon goals by
rmarataining the emissions nevirality of
tbe Opt-in Program relative to historic
emission levels {rather then future
emission ‘mventory levels) and (3) the
ag, Teoit .ATUTR Of emission inventanes
ano eir wack of speci oty to address
emissicns and allowance allocations of
indivigual opt-iz sources.
Furnhermore, EPA agrees with
commenters who believe that most
trades of future-vear opt-in alicwances
wili take the form of "opden comtracts,”
e.g., tse buyer and seller arrangs today
for the optien to buy allowances at a
farere time et 2 guantiry, price, and date
set 1oday. Supers are mare likely o
enter Nto opiions contracts for future-
vear opt-in ablowances because, if
allowances are canceled. the buvar only
ioses the cptien to buy allowances and
not the allowances thersseves, as
would De the case with other types of
contmacss. I these coanmenters are
carrec, then EPA's prokibition of the
transfer of Jinure-veer opt-m allawances
skou.d oot gdgnificantiy alter expected
Imarker behavior and its Teatment of
opt-ut aliowances, In [act, ciurent
a!lowancemarket bebavior in the uthity
secior saggests that. in many cases, a
portiun of the full price s paid now for
future-vear aliowances, »ul toe actual
wansier of such allowances and
payment of the remainicg purchase
price will not oo und) g allowances
became usahie for compliancs. Buvers
are reiuctant to pay full price now for -
aliowances that cannod be used untifa
fm"s.:-e date.
fthough EPA is restricting the
tamsier of fure-vear opt-n
lcwmcs,n.saﬂcwmgtbe*'mlsferof
currem- -yezr opi-in allowances as soon
as thz erd-ef-year reconciliation rocess
for the previoes vear is compieted. {(ETA
will allow, for the &rst curtent vear, the
transfer of corrent-year opi-in
allowances upon entry into the Opt-in
Program}. EPA beleves that corent-vear
opt-iz allowances may play a valuable
rore = essisdng with compliance for the
utility sector and mus: be availabla for
trazster before the end of the current
vear. However, in order to uphold the
requirements of section 410{%) of the
Act EPA reserves the right to cancel
CuiTEnRt-year opt-in allowances that bave
been 2Hocated to the opta sOurca in
the event that zn op!-in source Las

- gxc@ss emissions and has shut dowrn,

been reconstructed, or become affected
under § 72.6. EFA believes hat

resiacting opt-in allowsnce transfers to
clurreni-vear aliowances will raduce the
likelikood of baving to cance!
purchased cpt-in allowance—s Buyers of
curren'-vear cpt-in aliowances have a
much bett r chance of accurately
assessing the integrity, ficancial heakth,
and Rrfure statos of an opt-in source in
a short Bme frame (e, within the
current vear! than Lhe_v' would i3 making
&7 27777 e 255ESSIEnt OVer 2 Ionger
time Zame {i.e.. one exiznding as Jong
as 21 vears ito the future]. EPA
consicered not canceling current-year
allowances, but icstead using
enforcement actons to trv to recover
excess opt-in allowances. EPA refected
this approack because of the concern
tha: ! enforcement actions weare
vnsuccessful in the recovery of excess
opt-ic alivwancges. the clear direction of
section $10{0 of the Act would he
viclated, and the emission reduction
goals of iitle IV would be campromisad.

3. Offering Opt-in Allowonces on the
*'& 12 Rain Auction

[n the propesed ruie, EF4 prokibited

the mading of opt-in 1 allovwantes in the
—\c.ld Rain auction. EPA is allowing, &

the 3nal rule. the offering cT oot -

allowarces in the spot auction,
crovided the compiianes vse date of the
ailowances offered is for a prior year.
Prior vear allowances are aligwances
dated’a vear or more prier 10 the spot
auclion veer. Prior year opt-in
allowances *.-»111 have cieared the end-of-
vear compliance process incuding sy
possitie ailowance cancellations for
reduced wtilizatior, as discassed above.
EP.—\ is stil! probibiting the subrission
ol effers of current-vear opt-inn
allowances in the Acid Rain aucticns
Decause these allowamces have 2
possibility of being canceled by EPA in
the Zutvre. Buyers of cuorent-vesr opt-in
alldwances sold in the aucticrs have no
protecion against canceliation as they
woud if purchasing opt-in allewances
through a private contract. EPA believes
that il there {s derand for an aucdon
that includes correnti-year opt-in
allowences, the p"'vzle sector will
develop suck an outlet.

5. Therma! Znergy Exception

Secton 416{7 limits the transier of
opt-1n ali—owances wiren opt-in socurces
reduce uiilizaton or shutdown except
when the reduced utiization or
shuidown results fom the replacernent
of thermal enemry. EPA received
numerous comments on ;n:ueﬁenting
tats thermal energy exception. This
section discusses the three maid issues
associated with the thermal e-:.é':gy
excention:

(2) The definition of thermal energy:
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(») The calculation of transferrable
allowances: and

{c) The methodology used to calculate
tire fuel associated with thermal energy.
a, Definitior of Thermal Energy

In §72.2 of the proposed rule, EPA
cdefined thermal energy as the thermal
output produced by a combustion
source used cdirectly as partofa
rmanufacturing process but oot used to
produce electncity, EPA received 28
comments on the definition of thermal
energy.

Seventeen comunenters diszgreed with
the proposed definitior and argued that
the thermal epergy definition should
include elecirical output in addition to
steam outputi Severzl commenters
argued that EPA has no statutery basis
in secdon 410(f) to define thermal
energy to [nclude only steam output
becavse the statute does not speciScally
cite the Public Utility Regulatory
Policies Act [PURPA] definition of
thermal energy used by the Agency in
the proposed rule. Commenters also
maintained that the legisiative history
does not support & Limited definition.
Lastly, commenters pointed out that
becanse section $10(f refers to the term
“wit” that by definition dees not
distinguish between facilivies that
procuce steam for generating electrical
energy aod those that procduce steam for
cirect sals, the defaition of thermal
ecergy soould oot make such a
distinction.

Cne commeénter argued that thermal
energy means “heat” apd that the
facilities affected bv the Act are
combustion units that produce heat,
which sometimes is used w0 drive a
turbize to create elecmicity and
sometimes is used o create steam,
Severzal other commenters zoted that the
propesed definitior fails to take into
accouxnt the integrated pature of many
indusirial facilities and does not
consider how difficult it may be to
determine how the thermal energy is
zllocated between steam and electricity.

In acddition, a umber of commenters
believed that i developing the thermal
energy defaition, EPA ignored the
intent of Congress 1o allow small .
glectric generating 1nits the opportunity
to opt in, retire their older uxits, and
transier allowances 1o replacement

sources, =
Four cormraenters stated that EPA's
proposed opt-ic Tule is inconsistent
with the views stated iz the "Dover
Letter,” sent to SFT, Inc. oz March 7,
1891, The commenters contended that a
representative from EPA's Ofce of
Atmospheric and Indoar Air Pr
stated that the City of Dover would be
ailowed to opt in its exernpt boilers

used to generate elecuricity under
section 410 of dtle IV and thex transfer
the allowances received 10 a new,
replacernent boiler. The commenters
argued that EPA should uphoid its
onginal views and allow electric units
to opt in, One cooiraenter, 1owever,
recognized thar this “"Dover Latter” was
net a legally enforceable, binding
staternent of law,

Taree cormmenters supported EPA’s
definition of thermal energy based on
the argumens: that if electncity is
included in the definition. the total
number of pertnanent allowances and
associated emissions would increase
above what is permnitted under title IV,
These commenters also argue that the
Actdrews a clea~ distinction between
thermal energy and the ecergy used for
the generation of electic power and
taus, smalil electricity generators should
not be considered beneficiaries of the
thermal replacement energy exemption.

Response: As stated in iBe preambie
to the proposed rule (58 FR 30087}, EPA
believes delining thermai energy as the
steam output used directly as part of a
manufacturing process but pot used o
produce eiectncity is consistent with
the Congressiornal intent and goals of
title IV and section 410. For the reasons
set forth io the preambie o the
propesed Tule, tne Snal ruie retains the
celinition of thermeal energy as proposed
and Lumits thermal energy to the steam

_ouiput used directly ia 2 manufacturing
‘process Dut oot used t

oroduce
elgciricity.

ZPA contrues to believe that
Congress selected the term thermai
erergy precisely to disungrush between
electmc energy and thermal energy used
inmanufzctuning processes. f Congress
had intended thermal energy to mean
total energy, which includes elecmicity,
then it would have had no need to use
the term “thermal” at all. Furthermore.
EPA dissgrees with those commenters
wko claimed that because Congress did
not specilically cite the PURPA
defnition of thermal energy in title IV
it is inappropriate to use that defnitien,
With no definition specifically provided
in the statute, Limited legislative history,
and oo evidence that Congress intended
ctherwise, EPA believes that using the
PURPA defipition is appropriate since it
provides a long standing, accepted
meaning of the term within the federal
regulatory framework goveraing
industrial steam producticn and
electrical generation.

Some commenters argued that
becanse section 410(f} uses the term
“unit”, Congress did oot intend to
distinguish between sources that
produce steam for generating electricity
ard those that produce steam for direct

saie. However, EPA believes that the
term "Aundt” 23 used in saction 215()
provides nc basis for defining “thermal
energy’’, but rather the term “unit™ is
used 10 section 410(f] only to limit the
transfer of allowances under the thermal
energy excegtion to affected units {ie.,
“any other Unit or units subject to the
regu:rements of this title.”}

EPA stated in the so called "Daover
Letier’” that its response to the City of
Dover was besed on preliminary
assessments of the language in title IV
ard was subject to modiScation in tke
final EPA regulations:

Below are EPA’s comrents based oa the
langueage ia Title [V of the Act You shouid
be awars, however, that the views expressed
in this letter are based on our preliminary
assessments axd couid be mod:fied in the
Fnel £PA regulations. {(March 7, 1991 letter
Foro Eileen Claussen to Torm Flizpatrick),

v i3 own terms, the March 7, 1991
letier ¢id not provide guidance, much
less 2 statutory interprefation oran
applicability determunation for the units
ic quesdon, that could be relied upon,
In fac:, the Marck 7, 1891 letter
indicated that this was a preliminary
views based ooly on the statutory
language itself and did not indicate that
any oiher material relevazt to statctory
interpretaton {suck as legisiative
historyvi kad beec considered. Several
moznths thersafier, EPA sent g retraction
lexter on januwary 7, 1992 to the City of
Dover reiterating that EPA's response in
the March 7, 1991 letter was
oreliminarvy and that the Agency was
reconsidering the legal and anealytic
basis of the posidor it had taken in the
Marcz T, 1991 letter,

Lastiy, EPA recognizes the integrated
nature of some industrial cogeneration
fagilites bt maiataing, as confirmed by
historiz industrial reporiizg, that steam
and electrical outputs are observable

‘and measurable gquantities.

®. Emission Rate Used To Celculate
Transferable Allowances

To zalculate the number of
allowances that can be tansferred fom
the opt-in source to a replacement unit
urder the thermal energy exception,
EPA propesed, under § 74.47(b)(4), to
use the lesser of the federally
ecforceable allowable emission rate at
the replacement unit or 1.2 lbs/mmBtu.
EPA received eighteen comments on
this issue with no commenters
supporting the 1.2 lba/mmBiu emission
rate cap as proposed. and six
comreniers supporting the use of the
repiscement unit’s emission rate. Two
commenters contended that the
proposed 1.2 lbs/mmBtu ermission rate
is excessively high given that emission
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os at replacement units are Hkely to
e much lower.
Fifteen commeénters objecied 10 EPA’s
roposal of & 1.2 1bs/ mma:u emission
te limit as too restrictive. These
mmenters argued that the use of the
Ibs/mmBtu emission rate Is arbitrary
:d ot supported by the statute where
‘he replacement unit's emission rete is
Zigher. They also pointed out that the

i
nw

U'

Lo H-”
t w
3 [‘)D

proposed resTiction does not recognize

all possible replacement units (e.g.,
existing units) and would unjustifably
restrict allowance transfer during Phase
I when the emission rate could be 2.5
InssmmBru.

Response: Afer further corsideraticn,
EFPA is ehm_.aung the 1.2 [bs/mmBiu
emission rate restriction used to
calculate the number of allowances that
can be wansiered to the replacement
unit under the thermal energy
exception. Tocay's rule uses tae
federziiv enforceable emission rate at
=2 rep.acement unit 1o calculate the
number ¢f rarsierable allowancss,

The ruie was changed because P A
agrees wilh 1de cormments that the use
of tze 1.2 [bs/mm3Btu does not recogaiz
{ze different emuission rztes at '.'}O!ED-JE.].
replacement units, some of which may
oe exsung untts, In the preamble to the
oroposed ridle, ZPA argued that
applving a 1.2 lbs/mm3tu rate is
congistent with W0e requirercents for
Phase I uniws. However since a
replacemen: unit can be any affected
unit, the universe o.‘:‘eplaceme“t units
would lnclude Phase T units with 2.3
I5s ' mm3Biu mates and other opt-in
sources with emission mates that could
be even bigher. Given that these
potenilal replacement units could have
nigterrates and that the statute does not
set & limit for the emission rate, EPA
believes there is 2o basis for restrictng
1De emission rate to 1.2 lbs/mmBiu.

o Mehodology Revision for Caleulating
Fuel Associated with Thermal

the
Energy -
n§7s. 47‘{”o| of the proposed rule,
EPA required that reniacement units
calzulate the fuel associzted with
thermeal energy by dividiag the amount
of qualifying thermal energy (that is, the
replecement tiermal energy) by the
efficiency essociated with the
procuction ol thermral energy. EPA
received severa: cormments related to

ce
his issue,

One comamenter suggestad ‘_bat ail
units of fuel used should be zttributable
‘oa Us steam output because it is not
D ac:ical s} if‘ent;’fj: a thermal energy
fuel incement (used to determmine the
allowance tansfer] and because there is
7o estzblisied method for doing so.

Several commmenters offered
aiternative formulas for calculating the
translerable allowances. One suggested
that ZPA calculate the number of
trensferable allowances as the prcduct
of the "useful thermal energv output” of
the regiacement unit, as ceﬁned under
DURPA, and the difference betwesn the
op!-I1 source’s emission factor and the
repiacement unit's emission factor. This
commenter contended that this will
encourage more efficient cogeneration
apcl;cauons. Anetaer suggested that
ZPA compute the nurmber of transferable

allowances by evaivating the portion of |

an opt-in source’s histonc thermal
energy that is replaced bv a

oqaqurauo: facility, rather than the
poriion of the cogeneration facility's
energy outpul that is thermal er nergy.
Other commernters recommended that
EPA include provisions that provide an
incentive to undertake energy eficiency
gains at the replacement unit. Tke
sumber of transferable allowances
shouid be based on the replacement
unit's emicaion rate aic_"a into
corsideration anv efficiency differences
in sieam producden at U:e out-_n source
ang zl the replacement unit,

Aesponse: Bzsed on the COMITeEnts
recerved, EFA 15 changing the
methodology for calculating the fuel
assocated with gqual:fving thermal
enercy as discussed wncer §74.47. 10
\oc:a}‘ s rle, ZPA allows opt-in sources
to usean eiZciency constan: wken
caicu.ating fuel input Fom themmal
oulput to give them an incentive to
male their production processes more
eflicien:,

EFA baschesen :o maxe the
czleulation of transferred allowances
based on & constaat vaiue rather than
nawving replacemernt wmis calculate fuel
ctil:zation each year be-"duse relyicg on
actual fuel etilizaton w o" c u.sc:ou_rage
improvements in eificiency. By using a
consant, e -emaceme.,. uni that
increases its efficiency will use less fuel
to produce the same amouvnt of thermal
ouiput, but will still have wansferred o
it the same nurmber of allowances as
before the eificiency improvement. In
conrast, caleulating the fuel utilization
each year would recuce the iocentives
for efSciency improvements, This will
be true for either boilers or cogenera1os.

The e.d.c:~em:v constants sel ec‘ed
represent the flel ntilization of th
boiler or cogenerator supplying the
replacement steam. Fuel “‘ilizaiion
represents the quotient of ali energy
ouipuls and the energy content of 1otal
fuel input. The Age..c:' distinguishes
between bolers and cogenerators in
estabiisaing these consiants to recognize
the greater energy reguirements
necessary o p"f‘:d electricity as

epposed to preduding steam. It would
b2 unfair to compare the efficiency of
cogenerators preducing elecmicity and/
or steam with the effciency of beilers
producing only steam, because the
production of elecoicity inherently
reguires riore feel In todev's rule, the
Agency sets.the efficiency constant for
beiiers to be 0.85 and the efficizncy
consiant for cogenerators o be 0,80,
These constacis represent industy
averages for rnodern equiprzent (see
memorandurm in the docket antitled,
“Ehvaivetion of ©PA's Revised
Methodoiogy for Caleulating the
'I‘ra:smr‘eu_ Allowances under the
Thermal Znergy Exception”).

Far :ouers serving es repiacemant
units, toe attributon of fuel associated
with tbermal energy is s’macuo ward,
However for cogeneraiors, it is very

difficuitto czlsungu_sa between the Zuel
guing towa:cs sleam or electricity,
be:apse ‘2¢ production of the two is
dghtly linked, Using fuel udlizadon
imrolies the! otk the fuel nput end the
elfciency losses associated with the
production of each srocuct is
proporional o the amournt ¢f each
procuct srocuged.
EFA specificeliy defines thermal
enesgy 1o consist of onlv steam and this
definition Soes a0t ingiude e'ec"acit}

(see previous discussion of therma!l
energy definitonl. Inca “wlaJ_g
a'-‘o ‘ances ansierred wnder the

rmea! gnerzy exceplion, ZFA must
als:'"zm;n between the fuel used 1o
proguce siectricity and U Le fuel used 12
pracuce enmal ouipul. Thae [ommer
Coes not count toward the thermal
enerfy excephiorn, wille the latter does,
Therefore. EPA deoes not telieve itis
BDDTODNEe or consisten! with the
statuiory provisions in section 41800 o
attipuie all fue! npurie steam
producticn. where. ir {zct, both steam
and e! et tv are being procucec,

EPA believes its revised methodciogy
addresses the concerns of commenters
seeling to instill inceniives for
cogeneration and specifically relying on
the amount of thermal snergv reclaced.
The alternative suggestion of basiz
zlicwance ceiculations on energy cuiput
is irconsistent with all otzer allcwance
calcuiadons found in the Acid Rain
Program. Allowances for utility umitsin

. the Ac:c Rain Program are generally

calculated as a product of a fuel input
baseline. expressec ia - .::::stu, and an
emission rate, e*c'::ressnc' in lbs, per
mmBtu of fuel input. An zllowance
calculation where emission rates,
refleciing energy input, are multiphied
by the thermal energy replaced,
reflecting energy output. would e
imiernal l'; inconsistent. The revised
meu:ocolog'_u therelore, rermains
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consistent with ailowance ca}cu}ahons
in the cors utility program.

C. Cther Significant Changes Made to
the Proposed Ruie

1. Ineligbility of Non-operating and
Retired Units )

ZPA continues to reguwire that
combustion sources seekizg to enter the
Opi-in Program be operating at the time’
of application. Combusticn sources
opting in under the therms] energy
exceptioz are also required to be in
operation, although they can shut down

upon entry into the program.

"EPA seexs to restrict the allocation

and use of opt-in allowarnces to
instances in which real emissions
reductions will take place, and oot to
award allowances in situations of
reduced utilizanon and shut down. EPA
belleves that this requirement o be
operating at the tice of application is
consistent witk this principle, The
nrovision establishing such a
requirement provides a clear criteria for
assessiag whether a combustion source
bas reduced its utilization or shut down
[i.e. is mol oparating) Tor the purposes of
accepting the combustion source into
tbe program and =locating allowances.

in the final rule, EPA establishes a
defnition cfoaerau.mg swicdy for the
purposes of the Gpi-in beill

Progra.m
Operating is defined 10 mean the
docurnented consumption of fuel input
for more than 875 hours in the 6 morths
mmediately preceding application.
This level of operating hours was
seiected because it serves as the upper
bound of a peaking unit, that is, 20
percent capacity lactor in any calendar
vear as defined 1o § 722, The Agency
kept the 20 percent operating level, but
snorened the period of time from one
vear to six months sa that a combustion
source could be idle at most
eporoximately four and ore half
moaths, rather than twice that amount
of trme and sl be eligible to opt ir.
EPA expects that combustion sources
operating below the 20 percent tevel
wouwld have littie interest in
pariicipating in the Opt-in Program
because the number of allowances freed
up from emission reductions would be
small and unlikely to cover the costs of
opi-in pamcana;lo':. ] T
Weether or not they were operating at
the time of application, combusticn
sources that operated in the 1985-1887
time period would have the necessary
data 1o determine an allecation of opt-
in allowances, However, a combustion
source that was not operating at the time
i auohc.anon would have all or
virtually 8l of its allowances deducted
under the recuced utitization and

sh stdown provisions. EPA does not
believe it is reasonabie ov
administratively practical to grant these
cpl-in sources rces atlowances and then,
from the first vear on, take virtually 211
of them away.

If a combuston source s shut down
5ut plans to restart its operations, EPA
believes that the combustion source
should 2pply to opt in upon restart, that
is where there is proof that the
compuston source is now cperating
consistent with the above definidon.
Furthermore, the allowance allocation
for opt-in sources that restart would be
based on any current allowable S04
emissicns rate ic effect at the time of
application.

As discussed uncer the thermeal
energy excepilon, son-opersting opt-ln
sources may transier allowancss to
replacement uzits, 0 the extent that
such units can document the
repiacement of thermal egergy. In
allowing nor-operating sources to
participate in the thermal energy
excepton. but excludiog non-operating
sources fom applyving to opt ik, the
Agency requires that even combustion
scurces planring io shut down upon

eniry be oper 'et:ng upoxn 2ppiicaton.
The Agency believes 2 valid distinction
exisis between replacement
arTangements made in response to the
Oot-iz Program and those that preceded
tEe spplization 1o enter the progrem,

"The reason why the combustion
source is 0ot operatng at the ime of
applicatior is not relevant to the
Ageacy’s deterreination of whether a

_retired pr pon-operating source should

be permitted {0 opt into the Acid Rain
Program. Allecatng eliowencestoa
retired or non-operaiing combustien
source and allowing <he source to trade
such aliowznces would, in effect, allow
arcther sowse 1o emit what the retired
or non-operating combustion source was
emitfing before it ceasec cperations.
Thess allowances would thus result in
rwore pelluticn being released into the
enviroament As discussed in the
prezmbols 1o the proposed ~ule, Congress
expected the SO; emissions rom non-
uzliy seusces to remain at 2 constant
level and 1o reflect a dynamic balancing
of ernissicns caused by flucniations in
economic activity, shutdowns, facility
modernization, fuel switching, and
cleacup. By granting sowrces 2ot
operating at the time of applicaton the
ability to opt-in anc receive allowances,
EPA would increase emissions above
the presumed constant level of non-
utilitv emissions.

2. Interpretation of Shutdoum,
Modification end Reconstruction

In the proposed mule, EPA sought to
distinguish the modifScatior of an opt-
in source from its outright replaceraent.
EPA recognizes that opt-in sources may

need to make c.t:a:'ges “to their facilities
iz order 1o reduce emissicns. Here, EPA
attempts to address the extreme case in
which such changes represent the
construction of an essentially “aew™
facilitv. ZPA proposed o consider an
opi-ic source “'shut down'” in the
circumstance in which the opt-in source
had been modified to such a large extent
that the opt-in seurce no longer exdsted
and a new one had beer put in its place
(ir the exceme, the construction of a
new facility within the shell of the old
cne). EPA chose as its test for
repizcement the reconszucticn stancard
estabiisked in 40 CFR 60,15, as
discussec ic the preamble to the
proposed rule.

ErA meinteins that a new facility
constucted in the shel! of an older one
saould net retam the allowances
ailpcated to the original opt-in spurce
and shouid be removed fom the Cpt-in
Program, Such restrictions are
consistent with section 410/} of the Act
in implementing both the reduced
utilization provisions as well as the
thermal energy exception. The Agency
believes its use of the reguiatory term
“reconstruction” and its thresnoeid of 50
percen! of what would be required to
COnstruct a new corzparabie facility is
enireiy appropriate 1n this context, and
therefore the Agency applies this
standerd for reconsuction from 40 CFR
8C 15 to opt-in sources, Tne cogunenter
correctly acknowledged that the 50
percent criterion would apply to
iprovements to the facility 2s 2 whotle:
however, EPA disputes the noton that
the level of invesument would prohibit
facility improvements to reduce
emissions or wouid resuics alternatives
to sinctly end-of-pipe eptions. EFPA
betieves that this level of expenditure is
sufficientiv high to eliow sources gresat
flexibility in their choice of control
out.oqs

EPA rredifies in the final rule the
h s-guiatcu v language that would exciude
reconstructed units from maiotaining
their status as opt-in sources, Instead of
coasiderizg such units as “shutdown™,
the rute expiicitly dismisses suck units
frorn the program in cases of
reconstruction. The effect on sources
undergoing modifications qualifying as
reconsiruction remains the same.

To exclude Som consideration the
reconsruciion of any equipment with
equipment that perforros tae same or
similar function would circumvent the
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need o remove allowances from sources
that are no longer in operation. As
discussed previously, emissions from
these sources are assimed to disappéar,
corsistent with the Conc"essio“alh
assurmed constant level of industrial
ernissions, and opt-in allowances are
assumed 1o be generated Zom emission
recuctions at the opt-ia source. The
Opt-in Program should not perpetuate
ermissions Tom ald to new sources, or
Iz “his case, om old to reconstucted
soUTCes.

Trheincrease in D"OddC ive capacity at
opi-in sounrces is reievan! only to the
extent that such investments wouid ‘
‘miggera deter:.inar_ibn of
reconstructon. Finally, tte use of the
cerr-.:uon of maior moc_ﬁcau'on to L
cistinguisk hetweer s rmacted unit
and exisdng opt- ir squrces is also not
approprizie. I a modification is a major
modifcation because a source achieves
& significant increase in a regulated
peliutant, the source’s permitting leve:
may change, but suck changes would
oot aZect its opt-iz permit orits
allowance levels, provided that such
modidcadons do 29t 2lso exceed the
trmeshold for reconstrucdsn
ntext of the Opt-in Program,
z reconsucted opt-n seurce will not be
Dermitied 1o enter ar remain 1a the Op-
e 9-og_ram atiis pre-recoastruction

mthec

baseline and allowance aliccation,
Should the reconsirucied and former
opt-LT soUrce wisk to e::e" the Om in
Program. after modiZfcations have been
completed, it may do s0. once it
estabilshes a thres-year alternative
baseline. Other regulatory programs,
ncluding the non-attainment and
Preventicz of Significant Deterioradsn’
(PSD) programs, may or may not
coosider the reconstucted opt-in source
as a "new’ source; Dévertaeless, uniis
uncergoing reconstructon will have
tbeir allowances decucted and their opt-
in permits termirated, Units that do got
exceed tae level of reconstruction and
remain iz the Opt-in Program may or
may ot be subject 10 New Source
Review [NSR) or the New Scurce
Performance Standards {NSPS) but
applicabiity under these programs is
independent from participation in the
Opt-in Program
corporation of Efffciency Measures

Under § 74.44 of the proposed
regulation, tke only efficiency
improvaments Lhat would be'credited
toward utilization wers lmprovermmernts

that reduced the demand for electricity
or that made electricity generation more
efficient. Improveme=zts o the efficiency
of steam production, measures to reduce
steam load (i.e., steamn conservation

-
7

“generation. Such skift

measures), and sulfur-free generaton as
defined in § 72.2 wers not (ncluded.

Tke final rule aliows lor efficiency
Improvements to be incorporated in an
opw.n source's annual utlization.
Eificrency improverzents include any
erpec‘ed reduction in the heat rate at
the opt-in source, any expected
improvement in the efficiency of steam
producticn at the opt-in source, and any
Kilewait bour savings ar steam savings

demand side measures.

EPA agrees that improvements in the
" effciency of steam generation should be
encouraged. EPA believes that some
restrictions are necessary, 2owever,
because cogeneration facilities could
st their output 1o steam whije
decreasing the efficiency of eleciricty
_om electricity
{0 steam should notresuitinoan
adjusted increase in vtilizatdon and
hence im allowances retzined.

in order to preven! sucn shifis from
occurring, today's rule recwires that the
heat rate at an Opt-in S0UrCe not increase
in order to clair an efficiency
improvement io steam production. [ the
deatl rate increases, that is, if electzicity
gereraton becomes iess efficient, o
credit for gains in the efficlency of
sieam o producton will be given towards
utilzauon, The methodology for
quandiying this ac;;:s:ne... 10
utiiizaton From efficiency increases in
steam production wili be developed by
EPA, working with interested opt-in
soLrces,

EFA also agrees that reducdons in
steam lcad created Dy demand side
measures that improve the elficiency of
steam coasumpion skould be
encouraged. EPA is concerned about the
{decufcadon of such measures and
inewr verndable contnbution towards
using stearmm more eificiently, The
burder for docwmentag such measuses
is or =e opi-in sowece, w.ucb_ must be
zble io demonsirate t=at the reduction
inutlization from & steam conservation
measure is different than reductions in
utiiizztion not reiated to conservation
szrc-u'ernents.

Fizallv, EPA also belleves that opt-in
souces should be encouraged 1o pussue
oppottanites to increase their use of
suifiz-iree technologies at their
faciliues. However, EPA maintains that
suck technologies are already included
in the P‘O' visions providing credit for
derand-side measures [see Appendix
A, Sec or 1 of part 73 ol this chapter
wiich includes sulfur-free technelogies
ina st of examples of demand-side
mezsures).

EPA does not incluce, bowever, a
separale provision for “sulfur-free
generstion” in the vtlization
adjustment, because the term, as defined

Bom 2

in §72.2 of this chapter and used in
inct ‘des al l sUfu:

*improved
¥ {0 rmeasyures pe::ormed at the
source itseif or by the
“customers” of the opt-in source {i.e.,
eiec ricitv or steam users of the opt-in
source). The Agency caes oot include
"sulfL: "ee generation’, because of
concemns of replacing J:e opt-ln source’s
utl.m.-or_: withou! any thermal energy
tansier, as required by section 410().

nofa Nen-Effective Cpt-in

> rule created an effective
date for an o“‘ {n permit to be Qe later
ofthe issuance of ““e out in permit by
the permitting sutherity or tne
completion of the certification of the
¢embustion source’s moniteriag
evsizmy. However, no-time period was
speailied regarding the ! ea.g-th of Zme
between the issuance of the opt-in
cermil and these certifcations. One
cormrmenter requested clarification about
tbis ime period and whether or 2ot the
cpl-in permit would expire before
bef‘cmmg effective.

Aespomse: ;P.—‘\ es:ab‘.:‘shes. n‘the
final rule,
"

expiration date sssociatad
=2 nqcn- f-‘fI—C‘ ve opt-iz peroiil. Az
n permit will expire 180 cavs afier
acce, {f it nas not vet become
e ‘_ Tke lengt: of 180 davs was
3 e:ec tecause the dme penod
incorporates tae curation of ZPA's
eview of :::or.:ton_:-.g certification for
the combusden e's CEM systerms
anc two months for the cambustion
scurze 1o arrange lesung, shouid the
combustion source wish to wait to
certfy its monitars vatil the end of the
DerTLIiling process.

EPA believes t9at an expiration date
is Imperant o srevent combustion
sources from seeking a permit witk 2o
immediate intezdon to opt izte the Acid
Pain program. A combustion source
rzight applv early to enter the Opt-in
Program, but wa! to make 15 permit
ef‘"‘we in arder to secure aq allowance
ailocetion based on its current

rmissions rale al the tme of applicadon.
If the combustion saurce faced the
possibility of an impending emission
lim:rthat would lower its allowable
erissiorns rate, the combustion scurce
could apply and then wall to instail its
monitors and undertzke its emission
recuctions. In effect, the combuston
source would be seelkdng ta capitalize on
emission reductions it would be
recuired to make based on other
regulatory requirements.

ErF A sees 00 reason to aliow foran
extended period of ime dusing which s

ber,

G

-
-

O
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combustion source can secure ifs
allowance allocation and keep its
application pending. EPA wan!s its
applicants 1o be serious abou! entering
the Opt-iz Program and is congerned
about bebavior that would lead
combustion ssurces to seek an opt-in
permmit and secure an allowance
zllocation because of the prospect of
fiture, more stringent emission
limiations. In addition, EPA does not
want to waste administrative resources
in reviewing applications and
processing permits for combustion
sources that are not ready 1o participate
in the program and may or ey not
actually opt in. The Agency believes
that the time period for the 2ntire permit
process plus the 180 days added here,
a totz! of up to 24 moniks, is sufficiently
iong for the combpustion source 1o install
and certify its meniters cozsidering that
the combuston source must submit
upon application 2 menitoring plax,
detailing both the monitors’
confguration and equipmest. EPA may
exiend this time period of 180 days, if
the applying combustion source can
show that despits good feith effort
towards certifving its menitors, it was
vrable (o complete such certifications
within tris tme fame,
5 Miscellaneous [ssues
2, Opt-in Permining

As discussed in the preamble to the
proposed rule (58 FR 500967, the
permitting procedures for opt-in sources
had been designed to follow the
approaches sef forth at parts 70 and 72,

FA has found it necessary, however, 10
modify the permitting procedures in the
proposed opt-in regulation to aandle
incorsistendes between the proposal
21d parts 70 and 72, some of which
waere noted by commenters of Decarme
eviden? in permitting Phase [ units anc
establishing part 70 permitting
programs. These relatively minor
changes iz the faal rule make the
permitiing process conform better with
the process used to permit utlity units
affected under the Acid Rain Program.

Of the changes made o improve the
regulaiory language implementng the
cpt-in permitting process, a few are
worthy of further explanation. Fisst, the
roles of the Administrator and the
oermitting authority have been clarified.
Although the Administrator retains an
important ole in developing an opt-in
source's allowance aliocation for the
combustion source’s opt-in permit, the
permitting authority has a greater rele in
the fnel rule in daveloping the opt-in
permit than was suggested in the ,
proposed regulatory language. Secondly,
the time fame uader which the State as

permitting authority has to process an
opt-in permit has been made consistent
with part 70. In the fnal rule, the State
has 18 months fom the receipt of a
complete opt-in permit application or
such lesser time as approved under pant
70. The proposed regulatory language
couid have besr interpreted to require
a permitting decision within 12 menths.

There are severa! other specific
changes that relate to Opt-in permitting,

ne concerns the submission of a
cornpliance plan as provided under
§72.40. The opt-in compliance pian
must include an explicit commitment
on the part of the designated
represeniative to hold allowances in the
opt-in source’s compliance subaccount
equal to or greater than the amount of
sulfur dioxide emissions emitted during
that vear. Another concerns the term of
an opt-in permit. Opt-in permits issued
prior o january 1, 2000 will expire on
December 31, 1998. Opt-in permits
issued after January 1, 2000 will have a
term of 5 vears. Furtber, a provision has
been added to § 74,40 to facilitete the
opering of opt-in unit accounts. The
Cesignated representative of an opt-in
source shall request the opening of such
&n accoln! in the Alipwance Tracking
Svstem once its permit is Snaland
effective. In gddition, the muie language
is clarfied conceming the deduction of
allowances in the cicumstances of
withdrawal, shuidown, reconstruction,
or changs inl source’s status 2s
unaffesied under the mandatory porton
of the Acid Ra:n Program. -

ZPA neglected to explicitly discuss
‘he permil revision and renewal
sroceduses i the oroposed opt-in
reguiztions and includes such languege
i tae fnal ruie. Permit revision
procedures follow procedures set forth
1n subpart H of part 72, The ont-in
regulation, part 74, reserves for the
permitting authonty the dreparation of
perm:t revisiens and the
imalementaton of such revisions.

pt-le sourges may renew their opt-

in permits through the same progcess in
which the opi-in permits were initially
issued, except that the permitting
zuthority shall noe! alter an opt-in
source's aliowance allocation when
igsuing a renewal of an opt-in permit,
EPA believes that assurance of a
consistent stream of opt-in allowances is
essendal to a viable Opt-in Program.
Without 3 ¢consistent stream of
allcwances, opt-in sources are unable to
plan for future-vear compliance, and
purchasers of opt-in allowances will be
Destiant te enter into forward or futures
contracts because of the risk that the
allowances mav not be available,

EPA aisp seeks to clarify the
reiationship of titie V and a combustion

source's ability (o enter the Opt-in
Program. Specifically, commenters
inguired whether a combustion source
rmust hold a title V permit to be an opt-
in sourcs. Ansther commenter explored
the possibiiity for a mobile source, ie,

2 locomotive, to be eligible to opt into
the Ac:d Rain Prograr,

Consistent with title V of the 1590
Clean Air Act Amendments and
regulatiars promuigated in part 70. all
z{fected sources are considered part 70
sources anc therefore are required to
meet the permitting requirements under
title V. The statute, under section
302{a), makes uniawful “the operation
of an affected source (as provided in
title IV] * * ~ excepiin compliance
with a permil {ssued by a permitting
autheonty under (tide V],” Opt-in
scuress are elecuing 1o become affected
u=its and, thersfore, are included as
affacied sources uoder the Acid Rain
Program anc in title V {see 42 U.S.C.
T851al1,). Therefore, all opi-io sources
rmust obtala tile V perms.

Parisularly in gkt of the obligaticn
for an alfecied unit to hold a title V
permit. orstalionary sources are
excludec Tox estenng the Opt-in
Program. Tiile V expressly applies ozly
10 stationary sources see 52 U.S.C.
T402(a)}). Consistent with :kis statutory
prowvision, the Acgia Rain regulations
define “source’ in a way ithat refers only
o siatipnary sources: "Source roeans
any * = T strwciice, installation, plant.
building or facility =~ 7.7
Consequerntiy, effected units, which
wmust be located at affected sources, also
must be stationary. Locomotives,
trerefere, will not be accepted as
potentizl opt-in sources. EPA bas
modifed the definition of the term
“remousiion sowee” to include the
explicit requirement that combustion
saurces be Slalisnary saurces,

b. Clarification of Ebgible Combustion
Sources

The EPA will not require an official
applicability determination, as
discussed under § T2.6[¢), for 2
combustion source 2pplving to opt into
the Acid Rain Program. but the Agency
wiil affirmm as part of its review of the
opt-in permit application that the
combusticn source is indeed unafifected
and therefore eligivle to opt in,
Combusticn sources should be aware, as
detaiied in the recently published
appiicability guidance, “Do the Acid
Rain 50: Regulations Apply 1o You?”
{EPA 430~R—54-002), that units may be
required to provide documentation
supportng thelr unaffected status.
Furthermore, that status may, in fact,
change over tima as certain unaff
va:ts pecome affected under particular




Federal Register / Vol. 60, No. 64 / Tuesday, April 4, 1995 / Ruies and Regulations

17108

QD&“‘BL.ng or co“srqcaon conditions. As
s'aaec'. in the final ruie under
§ 74.50{a)(3). should an opi-in source
become an afected unit, the
Admiristrator will terminate the opt-in
source’s opt-in permit and deduct all of
the allowances allocated under the Opt-
in Pregram for current and future yesrs.
ZL is the duty of the combustion
sowrta's owner and operater to meet the
rec_u.:ements of the Acid Ra.- 7 sgram
{ithe combustion source bec m-s
ffected. For purposas of keeg.~g
ca:nm...suon sources aware of their
regulatory status, EPA will add
cemnuabou statements both 10 the opt-
in penmt application and 1o an opt-in
souresE's am:ual cormpifance certifcation
repor that will state that the opt-in
scurce is only considered an affected
unit under part 74 and no! an affected
utility uait under §70.6. -
Finally, coMImenters r=*q1..es~ed
cizr Scatdon on the ellgibllity of certain
yoes of sources and sources located
oirsice of the continental U.S. Although
the proposed nile was ambiguous
regarding the eligibliity of unaffected
:nur_cnual wasie combustors, the Snal
mule allows such combustors to be
eligible to apply for the Cpt-In P*
orovided that they qua.._t"« 25 a “unlt”
and burn some amount of fossil frel.
Combuston and process sources that
are lpcated outside the continenta]l U.S.
fe.g., in Alaska or Hawail) are not
e._l'z::de to opt in ard the applicability
provisions in § 74.2 kave been modified
1o refiect this proaibition.
o. ModiZeadorn to Utilizaticn
Calclation
As discussed in the proposed rule
under § 74.44, EPA seiected an average
vidlization to compare against the
baseline for making determinations of
recuced utlizatioz, This average
uitiizauon was celculated as a rolling
average of fuel input over three years.
Four commenters agreed with EPA’s
proposal 1o use a three-year rolling
average for determining reduced
utiliration because such an approach
would smeoth cut the peaks and valleys
that may cccur i steam generabon from
vear to year. Two commeniers disagreed
with EPA's proposal One suggests that
EPA use 2 five- lo eight-year averaging
seriod in order to sccourt for pormal
sconomic cycles. The secord
coramenter believed that an average
over multiple years would bias the
derermination of reduced utilization,
awszarding unnecessary allowances in
individual years when emissions could
be low or near zero. The comrmenter
suggested that EPA should vse annual
data because anzual 50 emisgions are
propordoral to annual fuel use,

Aesponse: EPA wiil keep its
calculstion of averase utibization
o*.-e:all, but will modify its calculation
for the first and second years in which
the opt-iz scw:ce participates in the
Droszram and for the first and second
vears in whichk the opt-in source is
governed by a thermal energy plan.
Average utilization for the first vear will
equal the fuel input of that vear.
Average utilizaton for the secend year
wiil equal the average of the frst two
vears. Thereafter, average utilization
will be as proposed and egua!l a rolling
average of three vears.

EPA believes the purpose of using a
three-year rolling average to determine
wheiher an opt-iz source has reduced
its utilization remains the same and
remains vaiid: namely, as the
commenters recognize, o smooth out
smali fucruations in the operation of
opt-ic sources. The three-year interval is
consisten: with the beseline period and
orovides for a more accurate

compariscn wita the baseline as a
measuwre of utlizavon than would
longer int ervals.

EPA modifies its caTC‘dia*"cn of
average utilizaticn for the Arst two years
descrioed above 1o acc:ess possible
blas. Witk regard to the ca’c.ladcn of
average utilization outside the context
of & thermal energy plan, the Agency
notes that in the proposed rule (38 FR
50124), tke average for the frst two
vears wzs based on the baseline level.of
utilizavon rather than actual utilization
of the opt-in sovrpe. With such a
metacdoiegy, an opt-in source that
consistently gperates below its baseline
ievel could calculate an artifcially high
average utilization for its Srst two years
2s ar opt-in sowree and thereby aveoid
allgwance surrender. EPA feels that
such & windfall would be inappropriate
and that the methodelogy could create
tze potertial for abuse. Therefore, EPA
bases average utilization in these frst
two years on actual uglization for the
opt-in source in the first year and then
tae Hrst two years.

With regard to the caleulation of
average uLlization once an opi-in source
becomes govemed bv a thermal energy
plan, EPA believes that the use of a
contauing three-vear average for the
first two years under the plan would
distort the nuwmber of allowances
retained by the opt-in source. The
reascning for modifving the average
utilization calculation is sirrilar. Rather
than reﬂecti_ng normal fuctuations in
the operation of the opt-in source whose
thermal energy has been replaced, the
three-year average utilizanon calculated
for the first two years under the plan
would award alicwances based on the
opt-in source's prereplacernent levels of

vtilization and could resuitinan
allowance windfall. Therefore, EPA
“ases average utilization fur the fvo
vears immediately after the thermal
energy plas takes effect on the actual
uthzauen for the first year and then th
averzge for the Arst two years.

d‘ £ "*clemr:'r Adjustments for an Opt-in
ce Governed by a Thermal Energy
Pla:l

IPA clarifes an ambiguity in the
roposed rule regarding allowance
;dings apong an opt-in source and its
,plnce-nen. units if the opt-in sowrce
claims efficiency i.mprovements as part
of its annual utilization. If the opt-in
source has estimeted efficiency
improvements in its annual utiljzation
and toese estimates prove io be
incorrect, EPA could be placed in the
position of adiusting not only the
aliowance holdings of the opt-in source.
tut also the heldings of all replacement
units after the reconciliadon process has
ended {recall that annual compliance
repors are submirtted in March, while
conirration of energy efficiency
estirgates are not submitted untdl July).
ln order to avoid reassessing the
compliance of perhaps multiple
Teplacement units, EPA will consider
the number of allowances transferred 1o
replacement units Gxed after the
reconciliation process has ended and
reiv on ihe opt-in source to suTender
eny additional allowances needed to
make the accountng coasistent with the
confrmed eficency estimates. EPA
maintains that it is reasonable for the
opi-in scurce, which macde the initial
eilciency estimates, to bear the
ﬁ”Dw ance consequences of correcting
those estimates.

g Delrn

6[1 l‘J

tons

EPA has found it useful to modify
certa:n definitions and to explain
cerizin terms applicable to the Cpt-in
Progra® to make its provisions clearer.
Corsistent with the precedures
established in part 72 subpart Band
referenced in §74.4, the owrers and
cperaicss of a combustion or process
s:u_rce seexing to opt into tke Acd Rain

Program roust seie#t a cesignated
representative. Thus designated
representative is cnargeu with
representing the combustion or process
solrce witk regards to all maters under
the Acid Rain Program. However, ]
curing ne gsi-in permit application
p*ocess. the combusticn OF process
scurce s not yet an affecied unit nor an
affecied source, and stictly speaking,

may not have 2 desigrated

:‘epr%entadv e under the exdsiing
definition in §72 2.
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The Agenm ame"ds J:-.e defirition of
designated representative in § 72.2 to
include a responsible person authorized
by the owners and operators of 2
combustion or process sourcs as a
designated representative. This
individual has the same roie and
responsibilities a5 desigrated
representatives for units affected under
the other provisions of title TV and must
complete a Certification of
Representation as specified in §72.24.
The Certification of Representation
should be submitted pricr to or
concurrent with the opt-in permit
application. Further, the definitions of
vwrer and owner or aperator have been
modified to include the appropriate
md_l'nauals at comnusuon and process
spurces.

In addition, the definition of affected
unit bas been clarified to include units
covered under § 72.5 and part 74 of this
chapter ta be subject to the Agid Rain
emissions reduction requirements or the
Acid Rain emissions limitations. EPA
also has clarified the usage of the terms
"sombustion source’ and “opt-in
source"” because of confusion expressed
by individual commenters on the
proposed rule. Prior o entering the Opt-
in Program, the entity wishing to opt-in
is referred to. in the Znal rule, as a
combustion SOUTCe oT 2 Progess SOUTCE,
as appropriate. Once in the Opt-in
Program, the combustion sowce
becomes an opt-in sowee and is referred
1o as such throvgnout the remainder of
the rule. An opt-in source is ar affected
unit under the Acid Rain Program.

Fioally, in the preamble o the
proposed rile, Table 2 was in ertar
regarding toe dednition of the opt-in
source in various circumstances. The
revised Table 2 is as follows:

TABLE 2.~{PT-N SOURCE
- DEFINITIONS

Typa of con- Single dis- What is the
ﬁg;%?gr;ha; 3| o 2™ | opt-in source?
Indandual boik | Y5 e Boiler and

er amiling stack,
to single
slack.

Individual beil- | Yes, to the | Boiler, ductto
er a5 part of extent the stack,
muliple boik frat mon=
ers shanng donng s
smngle stack. spacic

o the
opt-n
source,

Hutiple boilers | No e .. | Each bailer
shanng sin- ard its ap-
gie stack. propnate

ducl”

TABLE 2.—0OPT-iN SOURCE

DEFINITIONS
Tyoe of cor- Single di ;
ﬁg{ﬁgﬂon ata cPeg:e eri- \.v':f}}at Ny the'?
Slﬁg]e sita Ufy7 | OpRi-in Source’

Individual Doik | Yes ... | Boier and all
&r mithng stacxs.

0 multiple
stagks.

Muttiple boilers | No ... | E3CH Dojler
sharnng Mk and its ap-
tipre stacks. prophate

ducts.”

Muluple boilers | NO ... | EaCH unal-
and affected fecied boiter
unts sharing and its ap-
sinQie/mui- propriate
Tpie slacks. | ducts.*

—if the combustion sources wish to armoioy
comman stack montoring ey may do so ac-
corcing 1o the provisions of pat 75 generalty
and §75.18 in paracuiar of the Acid Rain Pro-
gram.

L Other ltems

Taree ctker miscellanecus charges
warragt mentiog. First, EPA has decided
to allow submission of anpual dataas an
aiternadve to ronthly data for baseline
calculations. The rule has been aitered
in several places accordingly. Second,
EPA bas modified a provision in part 77
to incorporaie adjustments to allowance
deductzons cue to differences between
estimated and veriSed reductions in
beat lnput due to ¢conservation,
improved elecwric efEciency, axd
improved steam producdoen effciency,
Thurd, Appendix A, containing a draft
opi-in permit application form, has been
removed Fom the regulation. Forms wxll
be issued during program
implementation and wil® reflect, where
aporopriale. comments submitted.

EPA has also made revisions 1o parts
74 and 75 to Deiter integrate the Opt-in
Program with the rest of the Acid Rain
Program, The buik of the regulatory
langeage relating to the monitoring of
combusdon sources has been moved
Emm Subpart F in part 7% and integrated

into part 75 to coasolidare all
monitoring requirernents for all affected
umits in part 75,

EPA has retained general references to
part 78, which is reserved [or NO;
reguiation, but removed specific
references to sections within part 76 in
the nal rule. This reflects the recent
decision of the U.S, Cowrt of Appeals for
the District of Columpia Circuit vacating
pant 7B

Fizaily. the proposed amendments to
part 7& involving the exkaustion of
administratve appeals as 2 necessary
prerequisite to judicial review will not
be finalized in this »ulemaking. Final

Dprovisions concerning the exhaustion of
administrative remedies will be
adcressed in a subsequent rulemaking.
g Display of OME Centrel Numbers

EPA is also ammending the table of
currently approved information
colleciion reguest (ICR] control nurabers
issued by OMB for various regulations.
This amendment cpdates the table to
accurately display those information
requirernents contained in this final
rile. This display of the OM3B control
nurngers and their subsequent
cocdification in the Code of Federal
Regulations satisfies the requirements of
the Paperwork Reduction Act (44 U.5.C.
3501 et seqg.) and OMB's implementing
regulations at 5 CFR part 1320,

The ICR was previously subject to

public notice and comment prorto

OMB approval, As e resuit, EPA fiads
that there :s “good cause” under section
553()(33RB) of the Adminismative
Procedure Act {5 U.5.C. 353(0)(3)(B)) to
amecd this table without prier notice
and commext. Due to the technical
nature of the table, further notice and
cornmernt would be unnecessary. For the
same reasons, ZPA also Ands that there
Is good cause under 5 U.5.C. 553(dj(3)
o make the amendments effective
immed:iately,

D. Impact Anaiyses

1. Executive Order 12685 (Hegz..c‘ot,
Impeer Analisis)

Under Executive Order 12868 (S8 FR
531723 (Ouiober 4, 1993)) the Agency
mus: cetermie whether a regulatory
ac:ior i3 “signiBcant” and therefore
subject to OM3B review and the
reguirements of the executive order, The
Order defines “'signifcant regulatary
action' as one that is likelv to resultin
2 Tule that may:

{1) Have an anrua! effect or the
econcmy of 3100 million or mors or
adwversely affect In a material way tke
eccnomy, & sector of the economy.
procuctivity, competition, jobs. the
environment, public health or safety, or
State, local, or tribal governments or
communites,

(2] Create a serious inconsistency or
stherwise interfere with an action taken
or piaaned by another agency:

(3} Materi allv aiter the budgetary
impact of entitiements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

{3) Raise novel legal or policy issues
arising out of legal mandates, the
President's priorities, or the principies
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, OM3 h bas notifizd EPA
that it considers this a “significant
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regulatory action” within the meaning
of the Executve Order. EPA has

submitted this action to OMB far
review. Any changes made in response
10 OME suggestions or ’
recommendations are be docwmented in
tse public record.

EPA estimated the total cost savings
of the opt-in regulations for the tme
period fom 18994 through 2010. Cost
savings are expected to accrué to both
affecied utilities and opt-in sources. The
cost savings depend on the number of

alicwances soid by opt-in sources and
the price of allowances. The estimates
assume the use of 1985-27 baseline
data, the use of the lesser of 21985 actual
or aliowable rate, or the curren! rate at
the time the combustion scurce applies
to opt in, reduced allowance allocations
for reduced uti_liz.a:_ion. the mansler of
a:lowances as aresultof the
repiacemesnt of thermal energy at the
aliowsable emissjon rate at the
replacement source, the installation and
cperator of centinuous emissions
—onitoring systems, and opt-in sources
z-e allowed to withdraw Jom the
crogram. Given these assumptions, an
estimated 408 combuston sources
would opt iz resulting in anmual net
cost savings of approximately 510
millicz, The anaiysis is contained in the
Zconomic Impact Analysis [EIA) of the
Opt-iz Reguiztions, September, 1994,
ZPA, Office of Ammespheric Programs.

. Beguloiory Flexsbilin: Act
Regulatory Flexdbility Act of 1880
requires each Federal agency to perform
a Regulatory Flexibility Anelysis for all
-ums that are likely to have a

‘st g:::."cam impact on 3 substeptial
aumber of srnall entties.” Because the
Cpi-im Program is a voluntary cost
reducing companent of the Acid Rain
Program. it will not affect smell entities
adversely. Sources that will not benefit
from their partdcipetion will choose not
‘o particpate, Based on this analysis -
and pursuant t¢ the provisions of 3
U.5.C.605{0), EPA hereby certifies that
his artached nue, if promulgated, will
not hzve g signifcan! economic impac?
or 2 substantial mumber of smaj
entties.

Ll

3. Peperwaork Reguction Act

The information collecticon.
requirements in this rule have been
zzproved by the Office of Management
and Budget {OMB) under the Paperwork
Feducton Act, 44 U.8.C. 2501 et sag
and nhave Deen essigned cantrol number
20600258,

This collection of tnforrmation has an
estimated reporting burden averaging 80
tours perresponse and ag estimated -
annuszl recordkeeping burden aversging

2 howurs per respondent. These estimnates
include time for reviewing instructions,
searching existing data sources,
gathering and mainteining the data -
needed. and completing and reviewing

the collection of information.

Send comments regarding the burden
estimate or any other aspect of this
coliection of information, including
suggestions for reducing this burden fo
Crief, informadon Policy Branch; EPA;
301 M St., SW. (Mail Code 2128);
Washington, DC 20460; and to the
Office of Information and Regulatory
Alfarrs, Office of Management and
Budget, Washington, DC 20503, marked
“Auenton: Desk Gificer for EPAL

List of Subjects
40 CFR Part
Reporming and recardkeeping
requiremnents.
<0 CFR Part 72
Ervircnmental protection, Acid rein,

Administrative practice and procedure,
Alr peollution control, Elecoic utilities,

.Ictergovernmental relations, Nitrogen

cxades, Repordng and recordkeeping

reguirements, Sulfur oxides.
L0 OFR Port 73

Environmental protection, Add rain,
Aur pollution contrel, Electric utilities,
Reporung ang recordkeeping
requirements, Sulfur oxides.

40 CFR Part 74

Envirenmental protection, Add rain,
Air polluton contol, Repordng and
recorckeeping requirersents, Suifur
oxides,

#0 CFA Part 75

Environmental protection, Acid ain, -
Air poiluiion control, Carbon diexdde,
Elecoic utilities, M..rogen axides,
Reporting and recerdkeeping
requirements, Sulfur axddes.

10 (FA Part 77

Environmental protection, Acd rain, .

Adminisradve pracice and procedurs,

Alr pelludon centrol, ElecTic utilities,

Nitrogen oxides, Penalties, Reporting
and recordkeepicg requirements, Sulfur
oxices,

40 (FR Parz 78 .

nvirommental protection, Acid rain,
Amm.usr:abve practice and procedure,
Alrpolludon control, Elactric utilities,
INitrogen oxides, Reporting and
recordxesping mm*ements, Selfur -
oxides: —_

Dated: March 20, 1985.
Carol M. Browner,
Acministrator, U.S. Environmentael Protection
Agency.

For the reasons set out in the
preambie, chapter ] of ile <0 of the
Code of Federal Regulations is amendad
as [cliows:

PART —JAMENDED]

1. o opart i
The authority citation for par 9
cor'.;m.es to read as foliows:

Awbority: 7 U.5.C. 135 et seq., 136-13€y;
US4 2001, 2003, 2005, 2606, 2601~ 2671,
.5.C 331, 3464, 348; 31 U.S.LC 9701; 3
S8.C 1251 et seq. 1311, 1313d 314, 1322,
6, 1330, 1344, 1345 {d) and ( ).”51.30
35, 3B FR 21243, 3 CFR, 1871=-1975
mp. p. 972; 42 U.S.C 241, 242b, 243, 248,
oo 300g< 200g-1, 30082, 3 :,:OC-&-&
5, 300g-6, 3005-1, 300}-2, 3603, 30C]-3,
"DO, 9. 1357 et seq., BF01=6982K, T401~
7871g. TH4L, 9601-9637, 11023, 11048.

b. Section 9.1 is amended by zdding
4 new heading arnd entries in cumerical
order to the table to road as follows:
§9.1 OMB approvais under the Paperwork
Reducdon Act,

x * L] L] x

50
I

e s

— Ly

~
ot
B

9

TMB com-

= + -
40 CFR citaton roi NO.
+ - . » *
Suifur Dicxide Cpi-Hns:

7a.n2 e rvrerp i S02 58
T4 12 e 2000258
7415 20800258
7448 . 20800258
74,240

Ta2

T4

T

74

74,

T4,

.
.
.

PART 72—PERMITS REGULATION

2. The authority citation for pam 72 is

revised (o read as follows:
-Aotherityr 42 U.S.C..7801, 7651, et seq.
3. Section 72.2 is armended as folows:
a. 3y revising the m::‘oduc:or- texy;
b. By rensu:g the term for "Add Rain
compliance option™;
c.S\ *ev'lsmg paragrapn IJuJ of Lbe
term adRamemzssmns lirmitation™
d. Bv revising the terms “Add Rain

-Drogra_m" A fected unit”, " Allowable

SC» emissions rate”, “Allowancs
deducdon”, “Compensating unit”,
“Comoliznce certiScation”,
“Compliatce plan; Designated
Represertative”, “Owner”, “Cramer or
Operzior”, “Poase [ unit”, “Phase H
uzit; end Reduced vtilization™: an
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e. By addmg the following terms in
alpkabetical order, "Combustion
spurce’’, 'Operating”, “Opt-ia”, *Optin
per:nit", “Opt-in souree”, “Re::'zacemem
unit”, and “"Thermal energy”.

§722 Dellnltions.

The terms used in this part, in parts
73,74, 75,78, 77 and 78 of this chapter
shall have the meanings set forth in the
Act, including sections 302 and 402 of
the Act, and in this section as follows:

Acid Rain compliance option means
one of the methods of compliance used
by an affectes unit under the Acid Rain
Program as described in a comphance
plan submitted and approved in
accordance with subpart D of this part,
part 74 of this chapter or part 76 of this

cbame‘
Acid Rain emissions limitation

means:

{1) For the purposes of sulfur dioxide

emissions: )

{i) The tonnage equivalent of the
allowances authorized to be allocated to
an affected unit for use in a calendar

vear under section 404{2)(1) and (a)(3) of

the Act, the basic Phase II allowance
allocations authorized to be aliscated to
an affected unit for use in a calendar
vear, or the allowances authorized to be
zllocated o 2n opt-in source under
sector 410 of the Act foruse ina
calendar year:

Acid Rain Program means tae
cational sulfur dioxdide and nitrogen
oxides air pollurion control and
emissions reduction program
established in accordance with title [V
of the Act, this pars, and parts 73, 74,
75,78, 77, and 78 of this chapter, |

Affected unit means a unit that is
subject to any Acid Rain emissions
recuction requiremeat or Acid Rain
Ermssmns limitation under § 72.5 or part

7% of this chapter,

Allowable SO» emissions rdfe means
the mos: stringent federally enforceable
emissions limitation for sulfur dioxide
(in Ib/mmBta) applicable to the unit or
combustion source for the specified
calendar year, or for such subsequent
vear as determined by the Administrator
where such a limitation does not exdst
for the specified year; provided that, if
a Phase I or Phass [ unit is l#sted in the
NADB, the 1985 allowable SO;
emissions rate” for the Phase [ or Phase
11 unit shall be the rate speciSed by the
Administrator in the NADB under tha
data Seld 1985 annualized boiler G-
emission LBmit”

- x L} = x

Aliowance deduction, or deduct when
referring to allowances, means the
permanent withdrawal cof allowances by
the Administrator from an Allowance
Tracking System compliance
subaccount, or Future year subacgount,
10 accourt for the number of tons of SO-
emissions from an affected unit for the
calendar vear, for tonnage emissions
estimates calculated for periods of
missing data as provided in part 75 of
this chapter, ar for any other allowance
surreacder obiigations of the Acid Rain
- £l L3 L3 o

Combustion source means 2 staticnary
fossil fuel fred boiller, turbine, or
internal combustion engine that has
stbmitted or intends to submmit an opt-
in permit application under §74.14 of
tais chapter 1o enter the Opt-in Program.
E 4 = » - L4

CompeHiating uriit means an affected
ucit that is not otherwise subject to
Acid Relp emissiozs limitation or Acid
Rain emissions reduction requirements

dumng Phase ! and that is designated as
a Phase [ wnit in a reduced utilization
plan under § 72.43; provided that an
opt-ic spurce shall not be a
compensaling unit.
Ll * L3 * o

Compiicnce certification means a
subrmussion o the Administoator or
permuitting autlority, as appropriate,
tzat is required by this part, by part 73,
74, 75,76, 77, or 78 of this chapter, to
repon an affecied source or an affected
unit’s compliance or non-compliance
witn a provision of the Acid Rain
Program and :hat is signed and verifed
bv the desigraied representative i
accordance with subparts 3 and I of this
part and the Acid Rain Program
reg..a toos generally.

Campliance plen, for the purpoeses of
tae Acid Rain Programm, means the
document submitted for an affected
sciurce o accordance with subpart Cof
this par or subpart E of part 74 of this

" chapter, or pazt 76 of this chapter,

specifying the method(s) (including one
or more Acid Rain compliance options
as provided ucder subpart D of this part
or subpart E of part 74 of this chapter,
or pant 75 of this chapter by which each
affected unit ai the source will meet the
aoplrcaole Acid Rain emissions
timitation and Acid Rain emissions
recuction reguirements.
* x L L L

Designated representative means a
responsible natural person authorized
by the owners and operators of an
affected sowrce and of all affected units

- at the source of by the owners and

operators of a combustion source or

process source, as evideaced by a
certficate of representation submitted
in accordance with subpart B of this
pari, to represent and legally bind each
owmer aad operator, as a matter of
federal law, in matters pertaining to the
Acid Rair Program. Whenever the term
"“responsible official" is used in part 70
ol this chapter, in ary other reguiations
implementing title Vofthe Act, orina
State operating pertnit program, it shall
be deemed to refer to the “designated
Tepresentative” with regard to all
matters under toe Acic Rain Program.

= = - W -

Cperating whexn referring to a
combustion or process source seeking
ent-y into the Opt-in Program, means
tzer the source had documented
consumpton of fuel input for more than
875 hours in the 6 months tnmediately
preceding the submissicn of 2
corabustipr source's opt-in application
under § 74.18[a) of this chapter.

Opt [n or opt into mears to elect to
become az afected unit under the Acid
Rain Pm_g:-am througe the issuance of
the Brnal effective opr-in permit under

§74.14clithis "E:Lapter

Opi-in permit means the legally
binding wnitten documer: that is
contained within the Acid Rain permit
znd sets fonk the requirerments under
part T4 ol this ckapler for 2 combustion
SOLTCe OF & process sousce thal opts into
the Acid Rain Program,

Opt-in source meens a combusieon
source of process source tnat has elecled
to become ar affected unn under the
Acid Rain Program and whose apt-in
perm:t has beer issued and is in effect

Crvner means any of the following
persons

{1] Any kolder of any portion of tke
legai or equitable title 10 an affected unit
Or i a cOmbUSLiOn source or process
source: or

(2) Any hoider o7 a leasenold interest
in an affected unit or in a combustion
SOUTCEe OF ProCess Souree; of

(3) Aoy purchaser of power from an
affested unit or from a combustion
source of srocess source under a life-of
the-urit, firm power contactual
arrangement 2s the term is defined
berein and used in section 408{i) of tae
Act, However, unless expressly
provided forin a leasehoid agreement,
owner shall not include a passive lessor,
oT 2 merson who has an equitable
interest tarough such lessor, whose
rectal payments are not based, eitker
directly or indirectly, upon the revenues
or income from the affected unit; or

{4} With respect to any Allowance
Tracking Svstem general account, any
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person identHed in the submission
recu*re; by § 73.31{c) of this chapter
tis subject 1o the b'nmnc agreement
for toe authorized account
representzlive 10 represent that person's
CwTiersnip interest witk respect to
aliowanges.
v - L - -

Cwmer or cperator means any person
who 's an owner or who operales,
controls, or supervises an affacted vnit,
affected source, combustion souvrce, or
process source and shall inciude, but
not be imited to, any holding company,
at'litv sysiem, or plant manager of aa

Hected unit, affec‘ed source,
comousuon SOUICE, OT Drocess source
. - - . x

Phase [ unit means any affected unit,
excep! an affected unit under part 74 of
this chaster, that is subject to an Acid
Rain emiss:ons reduction requiftement
or Acid Rain emissions Umitations
ceginning ip Phase I

- x - - =

—y
Il

Phase [J unit means any affected unit,
excep! an affected unit under part 74 of
this chapter, that is subject to an Acid
Rain emissicas recduction regquirergent
or Ac:d Rair emissions lmitation
during Phase [T only,

. . . . .

Reduced unfization means 2
reductdon, _L.;_..g any calendar year in
Prase [, In the heat input (expressed in
mmEtu for the caiendar vear) at 2 Phase
Tunit below the unit's bassline, where
suck reduction subjects the unit to the
requirement to submit a ~==c veed
utihization plan under §72.43: or, in the
case ¢f an opt-in source, means a

cuction in the average utlization, as
specified in § 74.44 of this chapter, of an
opt-in source below the opi-in source's
haseline,

. . . . .
Replacemen: 'm‘ means an affected

aalt replacing the thermal energy .

proviged by an opt-in sourte, where

5oth the affected unit ar.d the opt-in
source are governed by = thermal energy
plan,

. - . . -

Thermel energy means the thermal
cuiput produced by a combustion
source used directly as partofa
manufaciuring process but not used to
produce electricity.

. . . - .
-4 is amended by revising
) fal(2) to read as

Federal authority.

[E‘_\ « ¥ ¥

"] Secure information needed for the
purpose of developing, revising, or

implementing, or of determining
wrhether any person is in violation of,
any standard, method. Fe::”‘"'*eme*‘t or
prohib:tion of the Act. this part, parts
13,;1,43,/5.:1,5..11d 80f1....J.SCD.SD er,
{2) Make Lnspecuons conduct tests,

ex,__;.re_“eco-ds, and require an owner
or operator of an affected unit to submit
izformatisn reasonably required for the
purpese of developing, revising, or
irmplementing, or of aeter:m_.mg
whether anv person is in viclation of,
any standard, method, requirement, or
prebibiion ol Act, this part, parts
73,74, 75,76, 77, and 78 of this chapter.
* k4 - L *

5. Section72.9 s a:ﬂended 3% *ev:smg
paragrashs (g)(8] and (g)(7) to read as
‘ollows:

§72.9 Standard requirements.

* L - ” l_
lfg] ar - = o ) ] - ‘
{67 Anv provision of the Acid Rain

%m.. that applies to an aifected unit
uncl"d_.:g a provision applicable to the
designzted rearese:tawe of an zffected
" unit) shall a 50 aDDr' tc the owrners and
cperators of such unit. Except as
oroviced under § 2.41 1subst_. ution
plans), §72.42 ’P_La.se lextension plans).
§72.43 (reduced utilization Dians),
§72.44 (Phase [ repowering extansion
plans), §74.47 of this zhapter thermal
energy plans), and part 76 of this
chapter (NOx averagiog plans), and
except with regard to the requirernents
applicazle to units with a common stack
under part 75 of this chapter (including
:: T5.18,75.17 and 75.18 of tais
chapter]. the owmners and operaters and
the designated representadve of ane
aifected unit shail not be liable for any
vioiadon by any other affected unit of
‘tich they are not owners or operators
or the designated ‘e.,resenta'we ard
that is located at a soursce of which they
are Dot owmers or operatoers or the
designated representative,
[7) Each violation of a provision of
this part, pa:‘s 73,74,.75,76,77, and
78 ol thls chapter, by an zffected source
or affected Lrit, or v an gwrer or
aperzior of aesmgnatec representative of
stck source or unit, shall be 2 separate
viclation of the .—‘*.CL
- r - - -
B. Section T2.21 {s amended by
revising paranraph (el o read 2s foil

O @

WS

Submissions.

. » - *

§72.21

{e] The provisions of this section shall
apply io 2 submission made under pars
73.74.75, 78,77, and 78 of this chapter
only ([t is mmade or signed or required
1o be made or s*gnect in accordance
wilh pans 73,74, 75,76, 77, and 78 of
this chapter, by:

{1} The designated representative; or
(2) Tte authorized acocount
represen\ dve or alternate authorized
accoun: representative of a unit account,
7. Section T2.30 {s amended by
revising paragmaph (c) to read as follows:

§72.30 Requirement to apply.
- - L » -

(c) Duty to reappiy. The dwg:ated
-e'aresentauve snall submit a comapieta
Acid Rain permit application for each

source with an affected unit at leas: 6
meniks pricr to the expiration of an
@xisting Acid Rain permit governing the
unit during Phase Il or an opt-in permit

gover-ung N opi-in source or such
longer time as mav be approved under

part 70 of this chapter that enstres that
the term of the exusting permit will not
expire before the effective date of the
vermit for wiich the aonhcacon is
sumitted.

8 Section 7I.40 is amended by
vising paragraph [b)(1) tntreduciory
X1 to read as fellows:

re
te

§72.40 General,
.

Lb 3 ._ncﬂer, or an
2o :o“ta.l_ned inpam T8
inciudes units at

femad sourse shall be

[
5
9
o -Pr”

(-“.],
bj{1}{xdv]; the first sentence of (b)(3)({],
é‘.:ld paragrankh (bl{3){vi) to read as
ollows:

m][.,h J{A) and [foREe-31¢

§72.72 State permut program approvai
crtersa.
r‘D\ Ll - L3

{1} Acid Rain Permut Issucncs.
issuance or denial of Acid Rain permits
sazi: follew the procedures under this
par, patt 7C of this ¢chapter, and, for
combuston or process sources, part T4,
including:

(i) Permit & on—

(A) Requirernent to comply

(1) Tke cwners and ope-atov-s and the
designated representative for sach
affected source, except for combustion
OT process sources, uader jurisdiction of
the State permitting avthority shali be
recuirec to comply with subpanis B, C..
anc D of this part,

{2} The owmers and operators and the
des:gnated representative for each
coribustion or process source under
jurisciction of the State permitting

—_r

Auisatio
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authority stall be required o comply
with subpan B of this part and subparts
B, C.D, and E oI part 73 ofthis chapter.

{(B) Effec of an Acid Rain Permit
Apphicetion. A complele Acid Rain
per:nit application, except for a-permit
application for 2 cornbustian or process
souree, skall be binding or the owmers
znd opezators and the desizmated
representative-af the sifscted sonrze, all
affecied umits azahesnumandany
other unit governed by the permit
eprlicaionand shall be eniarceable as
an Acid Rain permit, Tam the date of
submission of the permit application
until the issuance or derial of the Acid
Rain p.ermu under ..':La..a,g.aun (b}( i)
oftbis sectinn,

() D':ﬂ,parm
(A Tl:sz:emmmgmm
sha‘l prepere the draflt Acid Rain permit
'n accozdmnes with smbpart E ofthis part
or, for 2 coxenimrsiion or pexes So0TCe,
subpart B of part 74 of Sxes chapter, o
denyv a draft Acid Rain permit.

for a combustion or P.:DCESS sourre, t_*'ve
State permitting autnority shall provide
the designated represemative of 2
combustiom or process source an
opperiamity to confirm iisdintentiont
opt-iz.'ia accordance with §74.13% of
this &apte‘
ul Proposed Permit. Following the
pubiic xolice E,Ln,-d,commeg: pericd oz a
draf: Acid Raia pemmil, the permifting
autborhy shall iccorparate all changes
necessary.and issue 2 preposed Add
Rain permit in accordance with subpam
E of this part or, Tor combustor or
2rocess sources, in accordance with
subpast B el past :4-Gftia:isdzapiernr
deny a proposed Acid Rain permit
{xiv) Except as provided in §72.72(b)
and, with »epard o comdbnstion or
DIocess sorrres, i §7 5. 4c)iB ol this
chapter, The St permitting guthority
shall $ss0m ordeny an Acid Bain permn
within t8 waresths of veced ving &
complete Add Rain permit appicaton
submitted in eccocdance waith § 7220 or
such lesser fme aporowed aoderpart 70
ofthis chapter,
¥5] Acid Bain :pc:dﬂmc:-&ms
ffﬂ Appeaks oithe A Rain porton
of an vperating permit fsswed by e
Stzteo s Fxtheritythat do =ot
challerge or invelve decisionsor
actorss of e A dmirismator wrder this
part, paxts 73, 74, 75,76, 77 and 78 ot
this cxaprer, siell be pondrcted
accordimgo precedures estebiistred by

the State mnder § 70.4F3{Hx) vithis
chapier. = * =

[21} A [aluze of the State permitiing
auttmily 15 issie an Acid Rain perTnit
ir a::cc..ca.n..ew;&h{"zd:ifpl(ljm or,
witk regard to sombustian or process
souzces, § 7a.14{c)ie] of this chapter
shall be greund for Sling anappeal.

10. Section 728148 amerded by
removing He word Vand ' from theend
of paragraeh (8383 ], bF replecing the
panod with s and ™ at the amd af
paragraph (b)(¢) anc by addiag
paragrapa (bHS) in cead a5 fokows:

§72231 Permit modificatons.

T ow
J

faJ Cbangesina thermel energvplan
that result in 2nv addition or subtacion
o7 2 replacemnant mnit or any change
aﬁe:crtng the arenderof alaowances
Lm.::nai-ea:rgm

"“J

Sec_m‘iﬂs.samzm:mﬂiﬁ
m":mg ;mg:a#h{aﬁ‘sa,mt‘nl.mtry
addmg parspraps (212 toread a5
follows:

§733 Adoinistrative permit amendment
laj = =~

(8] Temnunation ol a oo
opuon in the pecmiy peoviced that 8l
meguitements {or termarRiicn under
siopar: O of this pat} gve oot and this
proceduse shall pot 0e wsed toterminae
a repoweriag plan afer Decamsber 31,
1999 ar aPhase { exianaion plas:

{ii} For opt-in SouT0es, IErmRation &f
a compilance Jpliom o the pemoits
poovided that all fegluizernects far
termsiraticn Loder §Ceal ol this
chapterare et
- - - L L]

{11) Changes in a themnal enezgy plan
s .at do not result In Sre addtion or
subtra.c'_‘run of 2 replacemen s m A oo zmy

Cmmge riecing the numser
a;.owa:us rarsiemed for The
Tepsasemerd of thermuai snergy.

112} moorpargtion of chanses tha! the
Administrator nas determiaed &o be
similar to those im paregrapos {2)(1)
tarough {13) ol this secrorL

- - L] - -

PART 73—SULFURDIOTE
ALLOWANCE SYSTEM
12 Theautherity ciiation for part 73

is revised 1o mead as Jollews:

Axthacty: 7 1150 7861 ang P551 & <2y
13, Sertion 73.34 35 mrended by

revisig paragraghs ol X ad 1) o
read as .ollcws

§73.38 Recordationin accoonts,

* - - - -

[C}- * o«

(2] All afieavances allocated or
deducred pursuzol to §8 72,41, 72.42,
7243, 2and 72.42 and pan 74 of tiis

chapter;

- - - - -

{6] Adi allmavances feducted or
retirn a-cipl:s.\.am.o §§43~5£d3 7251
and 72.82, part 74.and part 77 ol s
ckapar,

- " - - -

14. SectionT3.35%s wnended by
revising paragraphs b711) and TOT2) 10

read as ‘ollows:

§783% Complance.

- - L] - L]

(b? Deductions for compliance, 1)
Except as provided in paragragh {d) of
this sestion, following fhe recordation of
aansizrs submitled corectly for
recardation in the compTiance
suTaccount pursuamt to peragrapn Ja) of
this sectior and subpant D ofrhis part,
the Admicksimater will deduct
a:lowarnces Fom sack affected unit's
comoliance sehazcouniin accordance

witk e allewance decdusuon formuls
ir §72.95 of this chapter, or, for apt-in
sowrces, the ellowance deduction
formudz in §74.99 of t&kis chapter, azd
any commection made under § 7296 of
thrschapter. (23 The Administragor will
maxe deductians urtl either the
aumnber of aliowareces dedected is poual
to the amcunt calmilated in accardance
with § 7285 af this shanter, or, for opt-
in soutres, i accorrance with §ré-9.af
ib¥s chaprer, as madiSed roder §72.56
of this chapter or U.:z.il nom ore
allowances rema:n i1 the comp
subacosunt.

- - - Ed -

liaace

15. JBectior ¥3.52 is amendsed by
revising parsgrephs{a3) 1o read as
dnliows,

§73.52 EPA recomdaton.

- = = - -

g7 = =

{3) U the 20owances Idan:ifed by
seria} number specified pursuant io
§73.30(B){1)(ii} aze subject to the
limitation an wansfer impased pussuant
+o FTT-34[R{ 1Y o thls chapter, §73.42
of tris chapter, or §74 47(c) ofthis
ckapter, the transfer is in accordance
with such limilather: amd

- - - - -

75 Tide 4D 45 zmented Ty adding
part 73 te ead as Tollsws:
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PART 74—SULFUR DIOXIDE CPT-INS
Subpart A—3ackground and Summary

F4.1  Purpose and sgope.

.2 A.ppl cabllity.

-3 Relationship o the A
recuireroents,

%4 ODesigrated represeriative.

Subpart B—Permitting Procedures

-

cid Rain program

s

-t

7+ 10 Roles—EPA and permining authority,

74.22 Opt-in permit contents.

T414 Opt-i.—. permit process.

73.18 Application requirements for
zombustion sources.

-

F3.17  Apvilcation requiremects for process
sotrces [Reserved]

7418 Withdrawal. B

74.16 Revision and renewzl of op

P it

tin

Subpart C—Allowance Calculation for

Corbustion Sources

T2.20 Data for baseiize arnd alternative
EBaseline,

22 Actual 80 exissions rate.

+.22
4.22 1985 Aliowsabie SO- emissions rate.

-
75 Current promuigated S0 erissions
Ll

74,25 Allccation formula.

T4.28 Allowance Aliocat:on for combustion
sources oecorm_ug ODI-ID SCUICes 83 &
date other than jeouary 1.

Subpant D—Allowance Calculation for
Process Sources [Reserved)

Subpar E—Allowance Tracking and
Transter and End ¢f Year Compliance
T4 30 Zstablisnment of opi-iz soure
lewance aceounts.

a.
1 Idezufving allowances.
? FProkibitlon of Juture vear transiers.,
z Anpual co:npl‘a::ce certification
resor.

T1 43 Recduced utilization for combusid
saurces,

Te 35 R c:r_ ced.utilizauor for process
sources |Reserved].

7346 Opt-in souree shutdown,

reconstruction ar coange in affecied
status,

7527 Transier of allowances Tom the
replacement of thermmal energy—
COmMDUSHCR Sourtes.,

7138 Transferof atlowances Tom the
replacement of thermal energy—process
saurces [Reserved],

29 Caleuladon of deducting allowances.

30 DTeducting opt-in source aliowancess
frora ATS aczounts.

s |
KN

o

Subpant F—Mconitoring Emissions:
Combusticn Sources
7260 Monitericg -eqx_._“.en:s‘
74,61 Monntaring plan.
Subpart G—Monitoring Emissions: Process
Sources [Reserved)

Authority: 42 US.C. 7801 and

d 7831 et seq.

1 Current aliowable S0, emissions rmate,

Subpart A—Background and Summary

§74.1 Purpose and scope.

The purpose ¢f this part is 1o establish
the requirements and procedures for:

{a) Tae election of a combustion or
process source that ermits sulfur dioxide
to becorme an affected unit under the
Acid Fein Program, pursuant to section
21C oftie IV of the Clean Alr Act, 42
U.S.C. 7201, et seq., as amended by
Pusiic Law 101-349 (November 13,
1990;; and )

{5) issuing and modifying operating
permits; cerdiving monitors; and
allocating, tracking, transferring,
swrencenng and decucting allowances
for combustion or process sources
electng tc become affected units.

§742 Applicability.

Combustion or process sources that
are not affected units under §72.6 of
this cbapter and 15at ars operating and
are iocated in the 48 contiguous States
ot tze Distdct of Celumbia may submit
an opt-in permit apolication to become
Gpt-in sources upen issuance of an op
o permiit, Units Jor waick a written
oxer:mio:: under §72.7 or §72.5 of this
chepter is.in effect and combustion or

rocess sources that are not operating
a_e zot zhigible t0 submit an opt-in
permut applicalion o become op;-‘.n

Reladonship to the Acid Rain
program requirements.
(2 General. (1) For purposes of

zpriving pans 72, 73. 73,77 and T8,
each ¢pi-in source saal! be weated as an
affecied unit

(2) Subpart A, B, G.end Holpart 72
is chapier, iocluding §§72.2

aiticzs), 72.3 f:neass.:emems
bbre fations, aad acm—n‘ms), To.4
{federal authority], 72.5 {State
aL_:o:'.L_,J. 72.6 [applicability}, 72.7
(New units exempucz), 72.8 (Retired
unils exemption], 72.5 (Standard
Reguirements], 72.10 ’ava.i"abi.ity of
infermaiiozn), andé 72,11 {computation of
Umel. stall apply to thais part.

{%) Permits. The ::e.."ni::.':tg authorty
stall act in accordance witk this part
and parts 70 and T2 of this chapter in
isswing or denying an opt-in permit and
incorporating it into a combustion o.
process source's operating permit.

e exteat that any requirerments of thls
Par, patt 72, and part 78 of this chapter
are mcons*stent with the requirements
Ofpe:t 70 of this chapter, the
requirements of this pam, part 72, and
pan 78 ol this chapter shail take
prececence and shail govern the
issuance, denijals, revision, recpening,
renewal, and eppeal of the opt-in
permit.

V]
=0
J,

—

(c) Appeals. The procedures for
appeais of decisicns of the
Acministrator under this part are
contained in part 78 of this chapter.

{d) Allowances. A commbustion or
Drocess source that becomes an affected
uriiunder this patt shall be subject to
all the requ.“mems of subparts C and
D of part 73 of this chapter

(e) Excess emissions. A combustion or
process source that becomes 2n affected
unit under this pa-t snall be subject to
the requirements of part 77 of this
capier applicable 10 excess smissions
af sulfur di omde and shall not be
subjec! to the 'eou:emems of part 77 of
(his cha apter appiicable 1o excess
emissions of aittogen oxides.

(] Men! c-rs A cambustion or
process source that becomes an affected
uni: under this pert skall be subject to
all toe mc_ui*e.'“_ms of pant i,
consistent with surpants F and G of this
pa- :

§724 Designated representative,

L’a”l The provisioas of subpan B of part
72 ol tals chepter shall au::'\. 1o the
designated representative of ax opi-in
source,

2} Ifa combustion ar orocess source
islocated at the same source 23 one or
more effected units, the combustion or
process sourte shall have the same
designzted representative as h2 other
aflected units at the source,

Subpart B—Permitting Procedures

§7410 Roies—EPA and permitting
authorty.

&) Administrator respensiziiities. The
Administrator stall e resporsible for
tne loligwing acuvides under (e opt-:n
prowisions of the Acic Rain Program:

{1} Coiculenng the uaseure or
alternative ba.se"'1= and aliowsance
aliocaticn, and allocaling allowances 7or
combusiion or progess sowrces that
beceme aifecied units under this part:

(2] Cerdfying orrecertifyicg
rmornitoring syvstems for combuston or
process sources as provided vader
22:

] Zstablishing allowance zceo unis,
rack i“a aliowances. assessing en f
mpilance, determining - edu

L.cn approving Laerma_ eno‘g}

r and accouzning for b .
.ac me=nt of thermal en erg'.‘ closing
o;u:is {ar oot-In sources tha! shut
¥7, are recoastructad, becoxm

12d u.:m'er §72.8 of tiis chaptler, or
© rengw ¢ their ¢pt-in permit, and
fucting allowances as provided under
pa:" E of this par?; and

[+ Ensuring that the opt-in source
meets ell withdrawal conditions prier to
withdrawal fom 5-.3 Ac*’d Raic Program
provided under §74.18; and

[#/2 18

4.
&)

o 1:‘;’6' i
[ mh~|
'::1’2
()

5
U1

=1
m
O

e n.
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{5] Approving and disapproving the
request to withdraw from the Acid Rain
Program.

(o) } Pecomitting omthertr
responsibilities. The peowiting

authorizy shall be respoasible forthe
toLaw:.ng acHTities:

{1) Issmimg the dradt and faal opt-in
Dem,t e .

(2} Revising and resewing the DI
peit; and

{2) Termmimmaiing ke opi-in et for
2N Opi-in SouITeas pProvided m§74,18
{withdrawall § 74 465 fdhmidown,
reconsirnction ar::mma_mcmﬂ
stam.s] awd § 75 [:Le:hmmg
atlow anrest
§7+.12 Qpt-io permilt conteats,

(a] T5e opt-ia permit shallbe
inciuded in the Acid Rain =Bemmil.

o} Sccpe The ept-in pemmit
nrovisions s2allioply anly 1o the opt-
in source and Dot 1o any other affectad
units.

(¢} Cormemrs. Exrn n‘*—m -;:e:-n:ut
tncluding any doxdt or propesed opt-in
Deroit. kel cenrain the mb'mg
elemanis &n & larmat speciiad bytoe
Admnistraton

{13 Ail elemerts regiored dara
complete Apin permit apriication as
oroveded wnder § 74,16 for cemmbnston
sources or ubder § 73.17 far =rocess
sources or, if applicable, el elements
regured fo- acer.nple'ee epi-in permit
rere»xa. applicadon as provided ia

1,19 {nr cormbugtion sosees.orunder
+17 fc:_p'ocess soLscas:
{2} The allowance allocazon for the
opi-in source as determmined oy the
Admimstater under suhret € ofthis
part for combrostion somses or sohpert
Dof this part for rrocess sowrces;

{31 The stendard perr=t 're'-tz,rcmen'cs
as provided wder §72.5 of'*sr:"'a
excepltbat e provisiens T §72 *:‘J{u} rr"
this coaptershall ot de inciaded in the
opi-in 9efm:t erxd

(3} Tiermination. The prevision tha

articipatiem of a combustion or process
sour‘*e in the AcE Rair Pregram moey be
terminated oniy in sccordance with
§7%.18 {W'}L..d:EV-‘?_J, §74.45
{sputdown, reconstroction, orchange in
effected status), =g §72.50 tdedacting
allowsrced.

(d) Tach-opi-m perri is Seemed 10
incorporate the xbeiions of terms
under §722 ol 'thes chapter,

|e) Perogt shield. Each opi-a source
operated in.accosdance with I o pt-in
perTni That govems the opt-in source
and that was isszed in compliznes wvith
tifle IV of the Act as proviced fnthis
part and pans 72, 73,75, 77, and B8 of
this chapter shatl He desmed o e
OpeTRUng in cormplinnee with the Acid
Rain Progmm, 2xcept as pravided in
372.9(g)(6) F this chamer,

e
-

{f) Term oF 9pt-in permit, Am-opt3n
permit shall be issued for ap&md af 3
yeats and may Be renewed in
accordznce w*ﬂ: §74.19; provided

(1) If ar: opt-int permit is tesued prior
to Jamumary 1, 2000, thes the omtin
permit may. =t the optior oithe
pe.. Tring muthority, expire on
reber 31, 1998 and.

(‘2-1 Ifam affected it with an Acid
Rain pereit is loveted =1 the same
source as the combustion seurce, the

gmbustien source's opt-ic perrot mav,
2! the opton of the permitting aufnerny,
exa‘re on ihe sevpe date a5 the affected
Acid Rain perm® swpires,

§74.14 Qpbih petmil process.

(a} Subrussion. The desigaved
representative of a gombustion or
DIOCess SoUrce may subwdt anopl-in
permit epplication mad a'mem'termg
plan to the Admrristrator gt sy time Tor
any sombushon o7 process sewroe that
iswperattng,

bl Issunnceor denialwfozt4n
Fermacs. The permitttiog aurbority shall
19508 0T GenT Jpi-in perm ¥ STrevistons
of om-mm im mzoordance with the
Tozadures 1o part 70 of tas chagter
aLC sObpacts ¥ and G af Darty TIoftess
chamer exveqt as provided in this
secticn.

(1 Sooolemenial rromTozion.
negan]ess of whelher the opt-in pemn
zppiication is compleie, tae

- Adriaisoetor orihe permitting

autnonty may reques: susmission ofany
" addivionel iniormation tat e
Adrministretor or the DTG
auz}*o..-‘.'-dete:-:::-:ws o e TreTessary o
orderio review the apt-in perrmit
appiicmtion or 1o issue ar U;r* m‘pe—'n_.i
(2) Interim review *:r’momang-?
Tie Admimsretor will deterrine, on
an inferim Sesis, “he suBciencyof the
mmonitoring plan, eecomteying the opt-
in permit apphication. A monitoring
piar is-smfhcrent, for purposes of
internm resiew, 1] the plar appears to
r;c rtain Infermation demenstrating that
1 505 emissions, NQ; emissions, TO:
emissions, end opecity uithe
combustion or Drocess domuTe are
menitored and reported inwcurdancs
with pamt 75 of teds chapter. This
imrerim review of suffictency-shall mot
be congtrusd =s+he approval or
disepprovel af the combusten or
process soure smcnlto'.':ng-svste*ﬂ.
{37 fsstrance cﬁcmf' opt-in permit.
After the Admimistraler determines
whether the tombustion-or process
source’s momitoing plan issuitcent
uncer paragraph 2] o ikis section,
the permitting wutherity sheil servethe
draft opt-in permit or tre dendal ol a
draft » or the draft optAn perari
revisions or the denial of drakt opt-in

et

permif revisienson the &esignated
representaiive of the combustion.or
process source sub:mtcng an apt-in
permit application. A draft permit or
draft opt-in permit revision <vaf notde
served or issued if the monierin ngplm
s geaternined 1ot 10 besufficient,

{4) Confirmazion &» so:':-:eoj’
fatention to opfdn. YWihin T calende
cays from ibe date of sarvice afthe dmft
opt-in permit or the den:al of the draft
oot-in permit, ke designated
representat:ve of 2 combusiicn ar
process scurce sUbmiting en opt-in
permit application must submit zozae
Adminisirazer, lnwnitag, a
corfirmatfion or recision of the source’s
internton to become 2n api-imsource
uncer this part. The Administrator shall
treat the failure to make a timely
stbmission as 2 *ecision of the sousce’s
intenon totecome @ opt-in source
anc as a withdrawal of the opt<in permit
aopiicatiom.

[3) Issuence of drcft opt-inpermkt, If
the cemgr..nsd msemﬁmue-cam:ms
the COMDUSLION BT Process SHUroe’™s
Imenson 1o ©pt in wnaer paragraph
{oM) of :is seotion, the De"-ma‘r-.-rg
autkonity well g:ve aonce cf the &:

gi-in permit or-derdal of the d-aft opt-
in maremitand an oppertunity for oUblic
comment, gsprovided mméer § 72.85 of
this chapter with regard to a draft
perm or dernal of & £rad perR if e

Administrator is the permrtoey
aqtnoni..v O a5 2ros ded .0 accardanse
u:'.:. pant 7o of is chaozer with ragas3

o adraf permit or "-e denual ofa drak

GreTt

permut AT the Bote is the perriiing
aurhant
{5] De.., it decision ceedimes. [1) H+he

AcTTinisTator is 2 peranTting
authoritr. zn optan permnt will § ‘ae
issued or denied withiz 12 manths of
receipt of a complete opt-in pemmill
applicauon,

{1 IF Gre State is the :e::.a.:ug

authority, an opt-:= permit will be

issued ardenied wrtain 18 :r,a::ﬂasm'
receapt of a complete opt-in permit
applicalion o suth jesser Wme
aporoved undar paz —Oc:t:zsnu.qner

(7) iWithdrawal of oo nezzt
cpplicatizn. A TorEmEinn o TEDcess
souce mav withdraw (15 oTt-in permit
applicalinn at any trme oristiothe
issuance of tee Hnziopt-in permit. Once
¢ vombustion-or p‘:acass seurce
withdraws its applicaton. iz order to re-

apoi‘ it s sUbIDL 8 cew opidn
perm a*ph::aL.o:: in sccordante with
§ 7‘-;15 for combusiing sources or
§74.17 for process sourees,

(¢} Entr'into Ac:d Rain FProgram.—I{1]

Effectie date. The effoctive date 6fthe
opt-in permit skall be the jmreery 1,
April 1, faiy 1. or Ocrebar 1 dere
combust:nn or process soutce providing
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monthiy data urder §74. 20 or Jaouary
1 for a combrisEOn O process source
sroviding annuai data under §74.20,
following the later of +he issuance of the
opt-in perm:lt by the permitting
avthonty or the compietion of
monilcring system certification, as
pro vided in su::i:a.rt F of this pant for
com".lst.on SOWNCES ar S..lD‘.'Ja..‘T. G of this
a:' far nrocess sources. .
corabustion or p*ocnss 56 ...IC&S«.L&L
bec‘emeanop{—msot:ceancam cted
unit as of the effective date of the opt-
in oermit.

(21 Aliowance aliccation. After the
opt-in permit becomes efective. the
Administrator will silocate allowances
to the opt- iz source as provided in

§7420.L I she effective date of the opt-

in pomt (s not Jaruary i, allowances
‘he firs: year snall ke pro-rated as

or cn e iz 5 74.28.

el E'x,,._.;mr of apt-in permit. Ar
o:nt-i:l permit that is issued before 13e
cempizmion el menitoring system
cer=fcetion mmder subpart F of this pant
for combTston sources or under subpa:‘
G of this part for process somroes shall
sxpire 130 davs after the permitting
authority serves the opt-in permzt cn th
ziad -=D.esent::~ ecithe

v e opt-in per::l: Lun.ess sut:..’.l
svsiem ceruiicaldon is

te. The ces: igrated represeciative
titon the Adminisrator 1o
uxtend tais dmepertod in whick an cpt-
12 permit expiTes and must explain in
‘he pelition why such an exiansion
should be granted. The designated
representative of 2 combustion source
zovermed by an expired o2t!-in permit
2nd that seexs 1o become an 2pt-ia
source musi submit 2 new oDt-in permit
ron.

ot

]
ccmp.s
e

aoo.ca

574.18 Applicaticn requirements for
combistion SOUrces.
ia] Oﬂf -in pe:.-r:_.. oppiicmion. Each
compieie opti-in permit application for 2
combuston source shall conlain the
fullowing eterments i a format
"'Ps ribed 0¥ the Administcator:
11) Icentfication of the combustion
vree. including company name. plan!
samo, piant site address. mailing
acddress. cescription of tne combustion
uree. and information and dizgrams
comcustion source's

of the designzted
ziive. in udm_.aa:'le.adu.re:s.
ne r.'_':'r.ber. and fzcsimile

(3] The vear and month ths
cumbLslca soLsce commented
operation:

(2T me rumber of hours nv
combusiion source operaied 0 the six

months praceding thie opt-in permit
applicetion and supporting
documentation;

(5) Tke baseline or alternative
baseline data under § 74.20;

EE] The actual 50 emlsszops rate
“"lx..u. § T -2.

171 The allowable 1585 5C; emnissions
rate under § 74.23;

{8) The current ailowable SC:
erissions rate under § 74.24;

{§) The currest :ramu‘gated 50:
er“..sszm_s rate under :

[1c)iithe comb:.snun source seeks to
quali®y for a wransfer of allowances Tom
the replacemert of thermal energy, a
thermal energy plan as provided in
§74.47 for corn.:m“*on sources; and

[11) A statement whether the
combusticn source was previously an
affected unit upder this part;

{12] A stzalement that the combustion
source is ot an aZected urnit under

$72.8 of this chapter;
[13) A complete compliance plan for
SC: under §72.40 of this chapter: and
{14} The lollowing statement signed
by the cesignated representative of the
sowrce: I cerdfy that the

combusdon
c.a:.a submitted under s»baart C of pasrt

=3 reflects actual operaticns of the
combusion source and Dies not been
agjusted o any way. "

(t} Acsomponing cocuments. The
r;nmgr_atec representative of the
“bustion sowree shall submita

com
rmok:ioning plan in aceordance with
; . -.;Dx‘

§74.17 Appliczvon requirernents for

orocess sources [Reserved),

§74.18 Withdrawai.

{a} Withdrowad through administrative
cmendment An ¢pt-ic source may
recuest to withdraw Tom the Acid Rain
?r:g.m:n by submitting an
admi :‘5'.:?'-'.'3 amendment under
§ 3 ofthis chapter provided that the
amendment will be treated as received
o the permitiing authority upen
issuance of the notificazion of toe
accapiance of the reques: (o withdraw
Wrder paragraph IJ(IJ of this sec‘r_ion.

(b) Aeguesting withdrzwal
withdraw fom the Acid Ra.n E .ogram
tne 095131aiec regreseniative of an opn
{n source shall submit o the
Adminisirator and the permiiting
authoriiy 2 reguesi 1w witadraw efiective
Jenuam 1 of he year after te year in
whilh the submiss:on is made. The
subrmissicn shall be made no !ater then
Decemter 1 of the calendar »ear
precading tne effective date of
wothdrawal,

‘el Londitions for withcrowal In
erder for an opt-in scurce o withdraw,
the fullowing conditions must be met’

{1} Bvno atertha_n January 30D of the
firs ca.endar}' in which the
withdrawal is tobe effective, the
designated representative must submit
te the Administrator an apnual
col’.‘:p,;;a.r.ce certfication report pursuant
10 §74.43.

{2} Ifthe opt-in 1 source has excess
emissions it the calendar vear b.i'o
tae vear for whick ke withdrawal is ta
be in efect, the designated
representative rmust submit an offset
rlan for gxcess emissions, pursuant to
part 77 of this chapter, that provides for
immediate deduction of allowances.

i'c'] ﬁdmim’sm:er’s actsn on
's"'ﬂ.:mn . Afer the :;pt -in source
meets Se Fec:u_"er:le:r:ts ‘or withdrawa!
uncer paragraphs (o) and i¢) of this
section. the Administrator will deduet

lowances reguired 1o be deducted
under $73.35 of this chaptler and part 77
ofthis chapter and allowances equal in
nwrberto and with the same or earlier
comp‘:iau:e use cate as those allocated

undsr §74.40 for the frst year for which
tre withdrawal is 1o be effective and all
subsequent vears. The Adminisirator
wiil close the opt-in scurce’s urit
account and transler any rem ining
allowsances to z new ¥ ger ral accoun: as
specided under 57 2EL

‘el Ogtin source‘a o=

An c::—i
1 e 2 Rain Program 5ha.; ca:-*:_:u_»

W ali —eguirements under the Agd
I—‘{e'.r. Program congceming all vears for
valch e op{-i.—. souree was &5 allected
ren i such requirements arise.

5 N
(D

it ey or
mus c cornpiied with afier ths
withgras a akec eflect. The witadrawal

2 defense az-":st anw
ISLLC_'I r&aurements of the

\_.Crawa. akes e.iec..
;:“J .‘Jo:;'ﬁ'ca:;‘on. {1} Afer the

Swrements o.r withdrawal ynder
pa_:ag:at:_s {o] and (<) of dus section are
et and afer Lﬂe Admipistrator’s acuen
an withdrawal under paragrapb idj of
this seciion is comzlate, tae
Arim:’r.isua‘m wiil 1ssue 2 nofication
to the permittn g 2uthoriry and tae
deuana ed representative of the cpt-in
sourse of the accentance of the opi-in
SOLTIE S MRGURS 10 »‘*'":i""‘.

{2, 1f the recuirements for
:}‘:. ojencicici
SECLIOM are § 01 met ar the

11'1”9’ "a_":-‘)

the Ac is:_:a:or -.v~1‘ issue a

notficatios to the permitting author! :.

and e designated represantative of !

opi-in sourse thel the opt-in source's

request Lo withsraw is de el ] f._ho
Ti-iT sOUrce’s request 1o wl

PN e
ut‘ el ine ani NS

e
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. r
in the Opt-in Program and skall remain
subject to the requirements for opt-in_
scurces contained in this part.

(g] Permit amendrnent. (1) After the
Admirnistrator issues a notification
under paragraph (f}{1) of this section
that the requirements for withdrawal
have been met {including the deduction
of the full amoun! of allowances as
required vnder paragraph (d) of tis
section}, the permitting authority shall
amend, in accordance with §§72.80 and.
72.83 (administrative amendment) of -
this chapter, the opt-in source's Acid
Rain permit to terminate the apt-in
permit, not later than 60 days from the
issuance of the notification under
parzgrapa ({ of this section,

{2)The termaination 6f the opt-in
permit under paragraph (g)(1)'of this
section will be effective on January 1 of
the year for which the witkdrawal is
requested, An opt-iz source shail
continue to be 2n alfected unit until the
effective date of the termination.

{(h) Reapplication upon failure to meet
conditions of withdrawal, If the

Administrator denies the opt-in source's
request to withdraw, the desigrated
representative [may sudmit another
request 10 withdraw in accordance wita
paragraphs {b) and (¢} of this section.

{1} Abiliny to return to the Acid Rain
Program. Once a cormbustion or process
source withdraws Tom the Agid Rein
Program ang {ts opi-in ¥ Der.':it is
terminated, & new opl-in permit
application for the combusiicn ar
Process source may not be submitted
prior to the date !l:at is four years after
the date on which the oot-in permit
became effective.

§74.19 Revision and renewal of opt in
permit. -

[a} The designated representa:we of
&n opi-in source may submit revisions
1o its opt-in permit in accerdance with
subpart H of part 72 of this chapter,

) The designated represenzaive of
an opt-in source may renew its opt-in
permit by meeting the followin
reguirements:

{1)(1) Ln order to renew an opt-in
permit if the Administrator is the

where,
(1} for a combu. 2lion source submitting
monthly daa,

permitiing authority for the renewed
pemait, the des: gnaied representative of
an opi-in source must submit to the
Administrator an opi-in permit
application at least § months prior to
the expiration of an existing opt-in.
permit.

(ii} In order 1o renew an opt-in permit
if the State is the permitting authority
for the renewed permit, the designated
representative of an opt-in source must
submit to the permiting authority an
opt-in permit applicadon at least 18
months prior to the expiration ofan
exdsting opt-in permit or such shorter
time as may be approved for operating
permits under part 70 of tzis c:;apte"

{2) Each complete opt-in permi
application submizted to renaw a.n oot
in permit stall contain the ‘ollowing
elements in a format prescribed by the
Administratorn:

(i} Elements contained in the opt-in
source’s initial opt-iz pe.‘m:t aDDLca ion
as specified under § 71.16(2)(1), ¢ 2h (o),
{11). [12). and (13}

{ii) An updated Toonitoring plan,if
applicable ‘wader §75.537) of this
cnapter,

lc,"‘ Upon receipt of an comn permit
appiication submitied to renew an cpt-
in perm:t, the permittizg autkority shall
issue or deny an opt-in permit in
accordance with the requirerments under
subpart B of this pasi, except as
provided in paragraph (c)(2) of this
seclion, :

{2) When issuing a renewed opt-in
permit, the permitting auttority shall

1ot ailer an opt-ic source’s allowa_npe
allocation as established, under subpar
B ard subpart Cof this part for
combusion sources and under subpan
B and suopan D of tkis part for process
sources, in the opt-ln permit that is
De:ng renawed, :

Sutpart C—Allowance Calculations for
Combustion Sources

§74.20 Data for baseline and alternaglive
baseline.

"Ta'mceo.cb!e deta. {1} The

desi gnatec represeptative ofa
cornbustion source shail submit either

{97 -
Z annual fuel consumprion
Year= |98

baseline =

3

the data specified in this paregreph or
aliernative data under paragraph () of
this section. The designated
representative shall also submit the
calculations under this section based an
suck data.

{2} Tke foilowing data shall be
subitted for the combustion source for
the calendar year{s] under paragraph
(a)(2) of this section:

{1) Moznthly or annual quantity of each
type of fuel consumed, expressed in
thousands of tons for coal, thousands of
barrels for oil, and millicn standard
cubic feet {scf) for natural gas. If other
fuels are used, the combustion source
must specify units of measure.

{t:) Monthiv or annual beat content of
fuel cozmsumed for each type of fusl
consumed, expressed Lo Britigh therma!
unis [Bt 1] per pound for coal, Biu per
barrel for oil. and 3tu per standard
cubic foot (scf) for patural gas. If other
faels are used, the combustion source
mus: specify units of measure,

{iii) Montzly or apnual suifur content
of fuel consumed for each tyvpe of fuel
conswmad, expressed as a percentage b
werght,

(21 Calendar Years. (i) For combusiien
sources that commenced operating prior
to January 1, 1985, data wnderthis
section shall be submuitted for 1983,
1886 2nd 1987,

[i1} For combuston sousges that
commenced operadon afer january 1,
1983, the data under tis secion shail
be suzmuited for the first three
consecutive calendar years during
which the combusticn source operatec
af‘te' Zecember 21, 1885,

o) Coleuliction of baseiine
a;’.e.'_".c:.we baselne.

{1} Tor combusion sources that
commenced opemton prior to January
1, 2983, the baseline is the average
arnual guantity of fuel consumed
ciur'rg 1985, 1986, and 1987, exoressad
in mm3tu. Toe baseline shall be
calculaied as foliows:

and
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annuul fuel consempuion =

aned wn conversion
=2 {or coal
=0 001 feroil

annual fuet ¢

and ;.._. il coaversiog
for coal
O;CJJ‘ for oil =
: iorgas . n
Dur oiker ”ue 5, the combusion source
st specily anit conversion,

Inu

{ consumpuon’ is as
der ca.r:ug:a'__‘:n (B33 or i)

AJ.ema::ve daic. N
: ‘ ; For combustion sources for which
=Gy of ihe data under paragraph (B of
this section {5 oot avaiiable due solely
tc & natral catasTophe, data as set forth
1n paragraph (8}{2] of thds section for the
first taree consecutive calendar years fo:
whiich data is available after December
31, 1883, may be submitied The
altemanive basedine for these
combustion sources shail be calculated
using the equation for akemative
neseline in paragraph [B)(2) of this
saction and the definidon of annual fuei
consumptien in paragraphs (b/{1){(i} or
(i"] of this section.

(2) ...xcep: as provided in paragrapo
feli 1 of this section, no alternative data
may be submitted. A combustion sourcs
that cannod submit ail required data, in

accorcance with this secticn, shall not
be eligitle to submit an opt-in permit
GUDLLC&LJ.G{?.

{d} Administrotor's acticn. The
Administrator may accept in whole or
in part or with changes as appropriate.
raquest additional information. or reject

Annual 3G, Emiss

April 4. 1895 / Rules and Regulations
[
= < 1 gu antity of fue! consumed |
I i
“= X heatconient x unu conversion

montrss)an Fagl Tepes =

[i1) for 2 combustion source

=1 forgas
submining annual data,

For other fuels, the combusticn source
must spec:fy unit conversion: or

Ze i hearcontent X unil coaversion |
Fuel Tapes ~ h

T guantins of fuel const med
ORI = S : |

combustion source oBerated afier

{2) For combusiion sources that
December 31, 1985, expressed in

commenced operation after Jaquary 1.
1983. the aiternative baseline is the
average annual quantity of fuel
consumed in the frst three consecutive
calendar vears during which the

be caiculated as foliows:

wi

cala oraliernative data submitted lora
u.or*‘bL.ski.,n source’s taseline or
zliernative baseline, f

.-._.

U
'|
w
;T
n
Q
-1
9
=
o
s}
D
w
3]
o
—
1

b s feet gscﬂ for gas, s*all ba
calcm.sa‘ea as follows:

l

§74.22 Acical SO emissions rate.
{a) Dcza requirements. The desigrated
represeniative sl a combustion source

mm3tu. The alternative baseline shail

of fuel cunsumed dunng the speciled
‘ear, expressec in pounds per thousand
coal, pou::as per mc-t_sana

- 50; Tmissions Factor
shall submit the calculations under this = (average percent of sulfus b w
" poYaye] N

section oaspcl on cata submitted under (k.
§74.20 for the following calendar vear L,,hehe ’

(1) Fos : )
o combustion sources et LT, e of sty g

PR s ‘p. A e T = annu a‘ave"age..c.af'-c bl_suon
1. 1985, tae calendar year for caiculaticg brnithno 2l
the acnzal SO; eruissions rate shall e sourre Submitting annual data

- = monthly average, for a combusticn

1983,

2] For combusidon sources that
com:ne 1ced operation after january 1,
1985, (he calendar year for calewd auno
the actual SO, emissicns rate shail be
the {irst vear of the three consecutive.
caiendar years of the alternative
baseline imder §74.200)(21

(2) For combustion sources meetin
t2e requirgments of §74.20(¢), the
calendar year for caleulating the actual
50; emissions rate shall be the Jrst vear

{ the taree consecunve calendar years
10 be used as alternauve daja under
§ 71.20{z).

(o] 5C; emissicns fastor calculation

Thne 8G-; emissions facior foreach tvpe

soarce submitting monthiy 4
= 39,000 for bituminous coal
anthracite

o

II

20.000 fer lignit

= 5,964 for distillate (tight} oit

5554 for residual [heavy; oll
= 0.% for natural gas

For other fuels, the combustion sourc

specify the SO:; emissions factor

anuz SG- E
calendar vear, expressed in pous
sball be caleulated as fallows:

[1] Fora combustion sourcs
submitting monthly date,

guantity of fuel consumed 7
) E{: <~ - x 80, emissions factor }
ons = 2, <L 1 x [1-control system efficiency] ’

H
memns=lan Fezl Tepas |
» .»vsLx {1 - fuel pre - meatment efficiency)

ata
or

35.000 for subblruminous zod.

cinust

{c} Anauc! SC; emissions caleulntion.

Emissions for the specified

ngs,
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(21 For a combustion source
submitting annual data:

-
|
|

-
4
Fuel Typas |

Annual 50, Emissions =

4

chapter, ifapplicable: and

“fuei pre-treaument efficiency” is as
defined under §60.48{a) and pact
80, Appendix A, Metkod 16 of tais
chapter, if applicebie,

w here.

“quantity of fue! consumed™ is as
defined under § 74. "'UtaJ[ HANL

“S0a2 emissions factor” is as defined
under paragraph (b) of this section:

“control system efficiency” isas

defined under §60.48(a} and part
80, Appendix A, Method 19 of this

{d} Annudl fuel consumption
cajculation. Annual fuel consumption

quantity of fuel consumes
x 80, emissions {a

lada)

» {1 —conirol system efficiency) |
. L
i [ % {1 - fuel pre - treatment efficiency) |

for the specified celendar vear,
expressed in mmBtu, shall be caicnia:ed
as defined under § 74.20(b3(1) (i) or [ii).

(e) Actual SOr emissions rate
calculation. The actual 50; emissions
rate for the specified calendar vear,
expressed in lbs, mm3tu, shall be
caicuiated as follows:

Annual SO, Emissions

Actual SO, Emissions Rate =

§74.23 1385 Allowabie S0: emissions

rate.

uncer paragraph (D) of this section
based on the submutied data:

{i} Allowable SC- emissions rate of
the combuston sousce exp?esseﬂ in7bs/
mmSte a5 dellned under §752 af ks
chaper {or t2e calendar year specifled

ta) Doto requirements. (1) Toe
designated representative of the
combustion source shail submit the
following data and the calculations

Aanual Fuel Consumption

in paragraph (a}f{2} of tais section. ! the
alipwabie SO emissions rate is nat
expressed in Ibs/mmBuw, the allowabie
emissions rate shall be converted o lbs/
mm3 by multiplying the emissions
rate ov the appropriate factor as
spenifed in Table 1 of this secien

TaBLE 1.—FACTORS 7O CONVERT EMISSION LiMITS TO POUNDS CF SO-mmBtu .

Unait measurement

2 Briumunaus
i ccal
i

| S..aortummoa_rs
1

]' Lxgnr:e o
i
H

158 SUHLHMMBIL oo reeresssenaes ! 2.5 i 20 2.0

% Sglfur in fuel . . g 155 222 . 1.37
ppm SO0; . - koo ntnstide ek = = | C.00237 4 0.00354 . GLo0mev
2o STHL N UBL L e e — oo | vvsssnsresssssnasnis b ssesrinesssrmmrennrer | ressnseesreen 00033
tons SCyhour ZxBTGGf{annuai fuel coasumphen for specified vear 10 Y
ibs SCu/hoer . remen | BTG arnual fuel consumpbon lor spectiied vear ~70"]

1 Annuai fuel consumction as defined under § 74,2003

established as applicable to the
combustion source:
(iif) Averaging time associaied with

the allowabie emissions rate under
paragrapk (a)(1) of this section.

(ii) Ci:ation of statute, regulations,
and any other authority under which
the allowable emissions rate under
paragraph {a)(1} of this section is

3 ) @ i) spec:"rec calencar v?-a: as defined uncer ] ?‘._zsga {2]

(iv) The annvalization factor for the
combustion source, based on the type of
combustion source and the associatad
averaging ime of the allowakle
emissions rate of the combustion sourze.
as se: forth in the Table 2 of this section:

TASL._ E—hwmu_ATION FHC"OPS FOR S0O: Emission Rates
. - Annualizaion | Annaalizalion
4 1

Type of combushion source ;im u;.gf,_.“r%rbgc

) und undt
Uit COMEUSHNG Oil, GAS, OF SOME COMNAUON ©.vvrvvvr.veesesosesrss s ressrrses e sss oo eerest e oo e 1.00 | 100
Coal Unit with Averaging Time <=1 cay ... oo . - 0.93 c.89
Coal Unit with Averaging Time = 1 week . 087 Q.82
Coal Unit with Averaging Time = 30 days 1.00 Q.95
Coal Unit with Averaging Time = 90 days 1.00 ; 7.00
Coal Linit with Averaging Time = 1 year | rerann s 1.00 .00
Coal Unit with Feceral Limit, but Averaging ‘r'me Not Snecr‘sed ................ 0.83 0eg
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(2) Calendar Year.

(i) For commbustion sources that
commenced operation prior to January
1, 1885, the calendar vear for the
allowable $O: emissions rate shatl be
1985, '

(ii) For combustion sources that
comunenced operation after January 1,

1985, the calendar year for the allowable

(a} Cu_r'en' allowable SOz emissions

rzte of the combustion: source, expressed

in lbs/mm3tu, whoich shall be the most
stringent federally enforceadle
emissions limit in effect as of the date

.of submission of the opt-in application.

If the allowable SO; emissions rate is
not expressed in lhs/mmBtu, the
aliowable emissions rate shall be

SO. emissions rate shall be the first year Converted to lbs/mmBtu by multiplving

of the three consecutive calendar years
of the aiternative baseline under
§74.20(b}2).

(iii) For combustion sources meeting
the requirements of §74.20(c}, the
calendar year for calculating the
zllowable SC; emissions rate shall te
the first year of the three consecutive
calendar years to be used as zlternative
data under § 74.20(c).

(b) 1585 Allowable SCs emissions rate
calculation. The allowable SO2
ermissions rate for the specified caleadar
vear shall be calculated as follows:
1985 Allowable SC; Emissions Rate =

(Allowable S0O; Emissions Rate) x
{Annualization Factor)
§74.24 Current allowabie SO, emissions
rate.

The cesignated represerntative skall

submit the following cata:

taseiina
or
aitzrnative baseling,

the allowable rate by the appropriate

" factoras specified in Table 1 in

§74.23(a)(1){1).

{b) Citaticas of statute, regulation, and
any other authority under which the
allowable emissions rate under
paragraph (a) of this secticn is
establisnec as appiicable to the
combustion source:

- [¢) Averaging time assoclated with the
allowable emissions rate under
paragraph {a} of this secton.

§7425 Current promuigated 0.
emissions limil

The designated representative shall
submit the following data:

{a] Current promulgated SO;
ernissions limit of the combusticn
source, expressed in Ibs/mmBtu, which
shall be the most stringent federally
enforceable emissions limit that has
been promulgated as of the date of

the zctual SO. emissions rate i

submission of the opt-in per mit
application and that either is iz =7t
orn that date or will take effect after that
date. If the promulgated SOz emissions
limit is not expressed in tbs/mmBtu, the
Limit sh2ll be converted to ibs/mm3tu
by multiplying the limit by the
appropriate factor as specified in Table
1 of§74.23{a}{1)(il.

(b) Citations of statute, regulation an
any other authority under which the
emissions limit under paragraph {a) o7
this section is eswablished as applicabls
to the combustion source;

{c] Averaging time assoclated with tie
emissions limit under pa.ragr pk (al of
this section.

{d} Effective date of the emissicns
limit under paragrapt (a} of this szction,

§74.26 Allocation formula.

{a) The Admiristrator wiil calculzte
the annual allowance allocation ‘or 2
combustion source based oo the data,
corrected as necessary, under § 74.20
through §74.25 as follows:

(1) For combuston sources for which
the current promuigated SO2 emissions
lmit under § 74.25 is greater thaz or
equal to the current allowable SO;
ermissions rate under § 74.24, thke
number of allowances aliocates ‘or each
vear eguals:

or

j x e lesser of e 1985 aliowable 50, emissions rate

or

| the current allowable SO, emissions rateJ'

Allowances =

(2} For combustion sources in wiaich
the curtent promulgated SO, ernissions
mit under §74.25 13 less than the

or

( - baseline
| altzmative baseline |

ZOO-O

owable 830, emissions rate

i
a e
T 8

current aii
vnder §T

-

I the current ailowable SO, emissions rate

{{) The number of aligwances {o
vear ending prier to the ef‘ec*iw g
the nromulgated SO emissions |

ecual:.

¢ acrual SO, emissions rate |

or

D x the lesserof | the 1985 allowable SO, emissions mate |

or

Allowances =

(i1} The number of allowances for the
vear that includes the effective date of

2000

the prorulgated SCs emissions limnit
and for each year thereafter ecuals:
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: the actna) SO2 emissions rate T

baseline '] : or
or ; xthe kesserof | the 2985 allowable 5O, emissions rate

aitermative baseiine | or

A . { the current promulgated SO, emissions Taie

2000
57422 Alinwance siocgion for of a calendar quarter as of famuary 1, permit becormes effective an April 1,

combostion sxrces bacoming opt-in .
sources on a date othor thar January 1.

[z] Dtes of entry. {I}quﬁ-m
source provided monthly dets under
§74.20, the cri:r!—mm:z’som—zrpmm!
may begcome effective af the begimring

April 1, july 1, or October 1.
(2} if an opt-in source 3

‘annual data under § 74.20, the opt-m

source’s opt-in permit mrust become
effective on January i.

(o) Proratmg by Calender Quarter.
Where a combustion souree's opt-ie

"L: {Trst year partial baseline

Yaseline or altermmagve baselme /-

{12} For combuostron sonrrey that
commbe’cm}anmr
1985,

first year perual baseling =

{2} For combustion sources that
commenced operations after fmeary 1,
1885. .

First year pastial bassiine =

2} Under paragrazphs (bl i1} and (2] of
this secthon,

B

2

july 1. or Ociober 1 of a given year, the
Adminisivator will procete the
allowance allocation for that Frxt vear
by tke calendar guariers renaining in
the vear as felows:

Allowances for the Erst year

\, x zrmuat afocrsion of altowances for the forst vear

o
Y. foel conmummption for remamng catenidar quarers

Yezr= MRS

3

fuel consumption for the remavung calendar quarzers

>

First 1 Joastuitve wems

(i} “Remeining calendar quarters®™”

" shall be the calendar guarters mn the Srst

3

)

momtn= A, dob, or Qi Fac Tepes

where vnit converdon
= Z for coatl
= 0.007 for oil
=1 for ges

For other fuels, the combustion source
must specify unil conversion;
and-where sterdog month
= April, if efective date is April 1;
= July, if effective date is July 1; and
= October, if effective date is October
1.

Subpart bD—Abowance Calcuiateons for
Process Sources—{Reserved]

Subpart E—Allowance Tracking and
Transfer and End of Year Compiiance

§74.40 Establishment of opt-in source
allowance actounts.

{a) Establishing accounts. Not earlier
than the daie on which a combustion or
process source becomes an affected unit
urnder this part and upon receipt of a
request for an opt-in account under
paragraph fb) of this section, zhe

1

vear for wirich the opt-in porort will be
effective. ’

(i1} Foel consumpfion for remanmmng
caiendar quarners =

quantity of fust consumed x heat contemt X unit conversion

Administrater will establish an aceonnt
and allocate allowances in accordance
with subparnt C of this part for
combustion sources of subpart U of thes
part for process sources. A separale uait
account will be estabiished for each opt-
in source.

{b} Request for opt-in account. The
designated representative of the apl-in
source shall, on or after the effective
date of the opt-in permit as specified in
§ 74.14(d), submit a letter reqqe5dng Lhe
opening ofan allowance account in &
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Allowance Tracking Svsteri'to the
Administrator.

§74.41 |dentifying aliowances.

(a) Identifsing allowvances.
Allgwances allocated 1o 22 opt-in
source will be assigned a serial number
that identifies them as being allocated
under an opt-in permit.

{b! Suorrmaf of opt-in allowances for
cu::JCH (1} Az authorized account

representative may offer for sale in the
s:ﬂm auction under §73.70 of this
cnazter allowances that are allocated o
opt-in sources. if the allowances have a
compliance use date eariier than the
vear in which the spot auc‘*’on is to be
heid and if the Administraior has
compieted the deductions for
compliance under § 73.25{5) for the
compliance vear corresponding to the
compliance use date of the offered
zilowances.

(2) Authorized aczount
representatives may not offer for sale in
the sdvance auctions _1:1c.e‘ §73.70 of
this chapter allowances al: ocatea to opt-
1n SoUTrCes. ~ oo

§74.42 Prohibition on future year
transfers,

{a) The Adminstrator »wili not record
z ransfer of opt-in a.Nowa"f-os aliccated
{0 05in sources Tom a Ruture vear
subaccount into anv other fuiture year
SLbaccou:.t in the Allowance Trackiag
Swsiem.

T4.43 Apnual ccmpi;ance cerifficaton
reDOrL
i2) Applicability and decdiine. Far
szchk calendar vear in whick an opt-in
source is subject to the Acid Rain
emissions Ll_'n tatons, the designated
represeniative of the opt-in source shall
submit to the Administrator. oo later
than 60 days after the end of the
calendar year, an annual compliance
cert:fication report for the opt-in soursce
in liev of any anauval compliance
cerification report required under
suw:}&:" Iof part 72 of this chaprer.
b| Contants of repo“ The designated
Peprese..tat.ves allinclude in tze
annual compliance certification report
the following elements, in a format
prescribed by the Administ=ator,
concemg the opi-in sou:ce and the
caxe ndar vear coversd by the report:
) Idectificaton of the opt-int source:
[ ) AR opt-in utilization report in
accordance vr..h § 74.<4 for combusdon
sources and § 74.45 for Process sources:
(3] A L‘:Lerma. energy corapliance
repont in accordance with §74.47 for
combustion sources and §74.48 for
process sousces, if anfhcd:'e
{2) Shutdown orreconstuction
informetion [n accordance with § 74,46,

if applicanis;

" opion.t

(5] & statement that the opt-in source
hzs not become an affected unit under
§ 72.5 of this chapter;

(8} Al Lhe designated representative’s
the total number of allowances
‘0 be ceductad for the vear, using the
formulain §73.49, and the serial
numbsers of L‘:Le allowances that are to be
dea“"ted and

{77 Atthe designated representative's
opuen, for opt-io sources that share a
commeon stack and whose emissions of
sulfur dioxide are not monitored
separaiely or apportenss in acce-dance
with patt 75 of this cnapter, e
percentage of the total number of
allowances under pa:azrauh di(B) o
this section for all sucz affected L_D_..tS
that is 10 be deducted from each affected
unuit's compliacce subsccount: and

(8] Tke compliance ceriZcation
under paragraph (c) of this section.

[c] Annual compiiance ¢ mﬂca.mn.
In ‘he anr-ual compiiance certiScation
report under paragrapt (a) of this
section, the cesignated representative
shall cerifv, based on rzasocnabie
inguiry of .bose sersons with primary
responsibiliny for operating the opt-in

surce n compiiance the Acid
Rzin Program, whether the opt-in source
was operated durng the calendar vear
coversd by the report iz compliance
“he requirements of tte Add Rain
Program appiicable 10 the oDt-in source,
-:J.».-JGL_E

(1) Whetser the opt-in source was
operated in compliance with applicable
Acig Fain eraissions limizations,
inciuvding whether tke opt-in source
held allowances, 2s of the aliowance
wransgier deacdline, in its compliance
subaccoun: {after accounting forany
ailowance deductions or other
adjustments under § 73.34{c) of this
chapter; not less thar the opt-in source’s
total suliur dioxdde emissions during
t=e calendar year coversd oy the annual
report;

{2) Wrether the monitenng plan that
goi2rms the opt-in source 2as been
mainta:ned to refiect the aciual
operat:on and monitoring of the opt-in
scurse and contains all infermation
necessary to attribute mocitored
emissions to the cpt-:n source;

(3) Whaetker gl tae erissions from the
opt-in source or group of affected units
finclucding the opt in source; using a
commoen stack were mornitored or
accounted for through the missing data
procedures and reported in the guarterly
monitoring repors in accordance with
part 75 of this chapten

() Whetber the facts that form the
basis for certification of each monitor at
te opt-iz source or group of affected
units {tecluding the opt-ic source] using
& comrmon stack or of an opt-in source's

s
o

with the

qualifications for using an Acid Rzin
Program excepted monitoring method or
appr roved alternative € monitoring
method, il any, bave changed;

(5) If a change is l“E'OLll"‘eC to be
reported under paragrabh (c7 4) of this
sectiorn, specify the nature of the
change, tae reason for the ckarnge, whnen
the change occwred, and how the unit's
comp.dance status was deterrnined
subsequent o the change, including
what method was Lsed to determine
erissions when a change mandated the
nes . -~rCitering ‘ecert.ncat.ton and

(5; When applicable, whether the opt-
in scurce was operating iz campliance
with its thermal energy plan as provided
§72.47 {or combustion sources and
74.48 for process sources.

=1

§ 74,44 Requced utilization for combustion
sources.
fon of Utilization.

[a: C\:.‘:"Ja
L Annual urlization. () Except as
providedin pa.mcrraph {a)(1}(i) oftkis
secion. ancual utilization for the
_a.e.‘ca: vear shall be calculated as
Bllow
Annual L““szou = Acrual heat input
~ Reductdon Tem improved
elficiency

where,

CActual neat:

ac: L.:.l annual heay “._’JJ.‘ ‘
the opt-on source for:
L.euem.._ed o acgoraa_ace wi L..

Appendix F of part 7§ of this chap

1Bl “ncucum. from improved
efficiency” shall be the sum of the
foliowing four elements: Reducion Fom
demand side measures :hat improve e
efficiency of electmicity coasumption:
reduction bom demand side measures
that improve the efSciency of steam
consumption: reducion Fom

morovements (n the heat rae at the
optl-in source: and reducton Zrom
improvement i the efficieqcy of steam
producton at the opt-in source.
Quaiifed demand side measurss
apolicable to the calculation of
utiiizetion for opt-in sources are listsd
in Appendix &, Secdon 1 of part 73 of
this chapter,

(C} "Heduction Tom demand side
measures that impreve the eficieacy of
electricity consu.m::tou" skall be a good
faith esurnate of the expected kilowatt
bour savings during the calendar yesr
for suck measures and the
corresponding reduction in heat input
(in mmBtu) restlting Fom those
measures. The demand stde measures
shall be implemented at the opt-in
source, in the residence or facility to
which the opt-in spurce celivers
electricltv for consumption orin the
residence or facility of a customer to
wiom the opt-in source’s utility system
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sells electricity. The '-'-e.nﬁed amount of
such reducton shall be subrpitted in
accordance with paragraph (cj(2) of this
section.

{D) "Reduction from demard side
measures that improve the efficiency of
steam cozsumption” shall be a good
faith estimate of the expected steam

savings (in mmBiu) from such measures

during the calendar year and the
corresponding reduction in keat input
{in 'nt{u] at the opt-in source as a
result of those measures. The dernand
side measuares shall be implemented ai
the opi-in saurce or in the facility 10
which the opt-in s;umce delivers steam
for consumption. The verifled amount
of such reduction shall be submitted in
aczordance with paragraph {cH2} of this
sectinz. a -
(E} “Reductior fromr mprovements in
heat sate'” shall be a good [zith esdmate
of the expected reducton ir beat rete
during the catendur year and the
coresponding reducton i heat mpet
(iz mmBtu) at the opt-in sonree as &
result of 2] imrproved wxit efficiency
measures 2t the opt-in souwrce and mavy

Annual Utlizaton =

wkere "“actz} beat mpot™ and
“redocoon e improved efficiency”™
areae...nedasse(‘onh.apﬂ?gﬁvh
{al{1)(i} of this sectiom but are resticted
to data or estireates for the “remaining
talendx quecters”, wirich e the
calendar quarters that begin oo or alfter
the dete the opt-in pezmit becomes
effectve.

for the remamme calendar quurtery *

include supply-side measures listed in
Appendix A, section 2.3 of part 73 of
this chanter. The verified amaunt of
such reduction shail be submifted in
accordance with paragraph (¢){2) of this
secuon,

(F} "Reducton from improvement in
the efficiency of steam production at the
opt-in source” shail be a good faith
estimate of the expected improvement
in the efficiency of steam production at
the opt-in source during the calendar
year and the caresponding reduction in
Deat inpuar (in mmBtu) st the opt-in
source as 3 result of all improved steam
productian efficiency measures. In order
to claim improvements in the siiciency
of steamn production. the designated
rerresentative of the opt-in sowrce must

- dernonstrate {o the satisfaction of the

Administator that the heat rate of the
oD!-in source has not increased. The
verified amount of such reducteon shall
be submitted i accordarce with
paragTaph {cH2) of this section.

e \lormtbstandm‘g DRragraph
[a}{1)(1)(B)] of this secticn. where two or

" more OUi-!'n SoUTCES, OF WO OF TeoTe oDi-

Acmial beat tnpd

(2) Avercge vtlization, Average
utilizaton for the calendar vear skall be
cefined as the averaee of the apmuat
utilization cakenleted as follows:

1Y For the Arst two calepdar years
after the eHective date of an opt-in
permit taking afect an Jaruary 1 or far
the Srst two calendar vears after the
effective date of a thermal energy plan
governing an opi-in source iz

~ anmual ntilization , .

in sources and Phase | units, include in
their annual compliance cenlification
Tepors thewr g::od faith estimate of
kilewatt hour savings or steam savings
from the same demand side measures
that unprove the efficiency of electnicity
Or steam copsumption:

{1} The designated represeniatives of
all such opt-in sources and Phese | units
shail submit with their annual
compliance certificetion reports a
certification signed by all swch
designated represemtatives. The
centification shall appertion the total
kilowatt hour savings or steam savings
among such opt-in sverces and Phase |
units. )

(27 Each desigpated representative
shall mciude in its appual compliance
cenrification report only its share af
kilewatt hour savings or steam savirgs,

{ii) For an opt-in source whose opt-in
perarit becormes efective on a date other
than fenuary 1, arcreal cilzation for
the Srst vear shall be calenlated as

fotlows:

Redoctan from unproved afficiency
for e remaining calendar quartars

572

§ 7447 of this chapter,
will be calculated as

.

accoraance with

average utilization

fodomes: -

{A} Average utibizalidh for the’first year

= anrual gHbeaS R, 1

where ~annual utilization ., ¢~ 15 85

calculated under paragmaph €a]{101) of

this secdcn.

(B} Average utifization for the second
vear

where,

“revised annual W20y 1
submitted for the ye.a: uwnder pa:-a.g:'aph
{CU2MTUE} of this section and adjusted
under pamagraph (cl{2]{5} of this
sectian;

“annual U UZIBOO0 e 2" s 25 calenlated
under paragrzph {a}1){i} of this section.

[rcvi.sed arnuai wilizaton, .,

-

(i} For the Erst three calendar years
after the efHective date of ithe opt-In
permit takdrg efect on & date other than
January 1, average wiization will be
calenfated as ollows:

(A) Ava—a@e wilizatton for Ve first yeas
after opt-4in = anouad W Beal OX e

where Cannudl illzalion . .7 Is as

calculated under paragraph. (@} 1}{is} of

this section.

{B] A verage ntihization & the secrmd
yeer after opt-in

where,
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revised

annual UIﬂlJUODyw! -

annual viilization

wrur 2 2

"revised annual vtilization, .7 s as
submitted for the year under paregrach

2M23B) of this section and adiusted

Loy

| revised annual utilization, .

/ Number of months \l
in vear | and vear 2 for which |
. the optin permit is effective

(c)(Z}[iLi} of thds

under paragrapn
seciion; and

., + revised annual utiiization, .

~ <+ iy

“annpual uu’imt.-m,.,, 2" s as calculated
under paragraph fa){1 )i} of ‘Ja.is section.

T
\
|

where,
revised annual velization ., 15 as
submitted for the year under paragraph
f=}{2Hi)(B) of this section and adjustec
under paregraph (c}{2){iii} of this
section; and
“revised znnual utilization, s 27 15 28
s:bmi::ed for the vear under Darag"a:h
c}{2)ii){B] of this sectien and adfusted
_L.,c:e- ‘Dal"&E"‘EDD {e)(23fiii) of this
section: and
“amnual velization.., + is as czloulated
under paragraph (al{1}{ii) of 12is section.
(11} Except as provided in paragraphs
iz ] it and [a}2)ii}, average vilization

I\-J\l
nall be the sum of a_rmL.al utilization

Number o7 ailowaness allocarad

{ii; The allowances deducted shall
hzve the seme or an eariier complianece
use date as those allocated under
subpart C of this part for the calendar
vear for which the cpt-in source bas
reduced utlizaton

(¢} Complienee.—{1) Opt-in
L'tilization Report. The designated
representative for eack opt-in source
shzll subrmit an opt-ic ulilization report
for the calendar year, as part of its
annua! compliance certiAcaton repor
under § 74,42, that shall include the
following elements in a format
prescribed by the Administaton

(i} The name. avtherized account
representative identiBcation number.

- end telepoone number of the designated
representative of the opi-in souree;

"' Number of months
i in year 1, year 2, and vear 3

!
 for which the opin permit is effectve |

fur the calendar vear and the revisad
arinual urilizetion, submitted under
paragraph (¢)(2}(I}B) of this section and
sdiusted by the Administrator under
paregraph [c)(2){i1i) of this section. for
ihe two immediately preceding calenday
vegrs divided by 3

1) Determination of recuced
uifiization and calcicuon of
cliowances,—

11} Detercination of rec‘_rceﬂ‘
wirlizaiion. For a vear during which its
opt-in permut is effective, an opt-in
source bas reduced utilizagen if the opt-
in scurce's average uriiizadon for the
calendar vear. as calculated under

© faverage

{C) Average utilizstion for the third yvear
after opt-m
)
al uulimtionﬁcﬂ_ L
— ;X 2
- i
1
!
parrgraph fa) of this section, is less than

:is Taseiine,

2] Cofevletion of clioweances
'reaul..eﬂjorrecuced uiilzation. :':e
Adminisirator determines that an op:
source nas reduced ublization for a
calencar vear during which the opt-in
source s 0pi-Lk permii is in effect, toe
Adminisirator will deduct allowances.
as calculated under paragraph B2}
of this section, from the compliance
subaccoi.nt of the opt-in source’s
Allowance Tracking Svstem account,

ces deducied for reduce

i

Y Allowan

N

ar
‘[‘n‘c_leru npar

sure =

for the culendar s

11} The opt-in source's account
icderntification numberin the Allowance
Tracking Svstem:

(i eal

ii#) The opt -"1 source’s enn
viilizetion for the calendar vear, as
c' firned under par&grcrph {a¥1) of this
ection, and the revised annual
utidization, submitted under paragraph
(c )[2 {i)(B) of this section and adjusted
under paragraph (e} 2)fiii} of this

section, for the two immediztely
preceding calendar years:

{iv] The opt-iz source’s average
utilization for the calendar vear, as
defined under paragraph (2)(2) of this
section;

(v} The differsnce benveen the op
source’s average utilization and its
baseline:

vil The number of 2llowances that
shall e ceducted. if any. using the
formuia in paragraph (SH2K1) of this
secticn and the supporting calzulations;

(2% Cenfirmation report. (i} 1f the
annval compliance cenification reper
for an opt-in source includes estimates
of any reduction in hest input resulting
frorm improved efficiency as defined
under paragraph fa){1)i) of this section.
he designaied representative shall

vbmit, b} Jwiv 1 of the vear in which
the annual compliance centification
repor was submitted, a confirmation
report. concerning the calendar vear
covered by the annual cor".:ﬂiaa ce
certification report. The Adminisirator
may grant, for good CEL.SE’ s..c..“, an
extension of the time to file the
confirmation repert. The confirmesi
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report shall inciude the following
elements 1¢ a format prescribed by the
Administrator:

(A) Verified reduction in heat input,
Any verified kwh savings or any
venified stearn savings from demand
side measures that improve the
effciency of electicity or steam
consumption, any verified reducticn in
the heat rate at the opt-in source, or anv
verified improvement in the efSciency
of steam production at the opt-in source
achieved and the verified corresponding
reducton in heat input for the calendar
vear that resulted.

[B} Asvised annual utiiization. The
opt-in source’s annual uslization for the
calendar vear as provided under
peragraph (¢){1}(iii] of this section,
recalculated using the verified reduction
in hest input for the calendar year under
paragraph {c)(2}{i}{A] of this section.

[C] Révised cvergge utilization. The
opt-in source's average unlization as
srovided under paragraph {el(1){iv]) of
this section, recaleulated using the
verified reduction in'heat input for the
ca‘end& year under paragraph

{e 21N A} of this section.

D) Peca!c.z!czn‘on of reduced
utilization. The diference between tha
not-in source s"eca.icu.lafed average
unlization and its baselire.

(E] Allowance adjustment. The
number of allowances that should be
credited or decducted using the formmulas
in paragrapas {c}(2)(1i)(C) and (D) of

s seclion aad e supporting:
{:a'culaunns ard the gumber of
adjusted aliowances remaining using
the formmula in paregranh (e}{2)({(Z) of

~Number of allowances aliocated for the calendar vear =

where,
Averzge Lilizationgimae=
the average utilization of the opt-in
source as defined under paragraph (a)(2}
of this section, calculated using the
estimated reduction in the opt-in
source’s feat input under {a}{1) of this
section, and submitied in the annual
compliance certification repor: for tke
catendar vesr
Average Utilizatiohvennice=
the average utilization of the opt-in
source as defined under paragraph [a](2)
of this section, calculatec using the
verified reduction in the opt-in source's
heat input as submitted under

Adjusted amount of allow

this section 2nd the supporting
calculations.

(i} Documentation. (A) For all Bpures
under paaganns {e)(2M1(A) of this
section. the opt-in sovrce must pravide
as part of the confirmation report,
documentaton {(which may fellow the
EPA Conservation Verification Protocol)
ve*zr} ing the fgures to the satisfaction
of the Acm! -us:ator.

(3} Notm*"ﬂsnarc.u*g paragraph
{€)(2](1){A) ol this section, where two or
mere ¢pt-ln sources, or two or more opt-
in sources and Phase ! units include in
the confirmation report under paragraph
(c)(2) of this section or § 72.91{b) of this
chapter the verifled kKilowatt hour
savings or steam savings defined under
paragrapa (c}{2){i)(A] of tnis section, for
the calerdar vear, Tom the same
specific rmeasures: B

(1) The designated representatives of
all such opt-in sources and Phase ] units
shall submit with their confrmation
reporis a cerdficaton s*gned by ail such
CL"Sl;J;atEG representatives. I The
certification shall apportion the total
ki:gwatt hour sevings or steam savings
as defined uader paragraph {¢](2)(i}{A)
of this section for the calendar year
ameng suca opi-in sources,

{2) Zach des:grated representative
shall incluce in the opt-in source's
confirmation repor only its share of the
verifled reduction in heat input as
defined under paragrapl (cH2}i}(A) of
s secton Tor the caiendar vear under
the certification under paragravh
{e)(2MIIHBH 1 of this section.

1) Retermmination of reduced

uilization besed on confirmation

repor:, [A] if an opt-in sotrce must
sutmit a confirmation report as
spec&ﬁec’. under paragraph [¢](2) of this
section, the Administrator, upon such

submittal, will adjust his or her
determination of reduced utilization for
the calerdar year for the opt-in source,
Such adjustment will inclide the
recalculation of both annual wilization
anc aversge utilization, using verified
recuction in heal input as defined under
paragraph (c)(2)(I){A) of t‘:_us section for
toe calendar vear instead of the
previously estimated values,

(B} Estimates confirmed, If the total,
included in the confrmadon repast. of
the amounts of verified reduction in the
Opt-ic source’s heat imput equals the
total estimated in the opt-in source's
annual cormpliance certification report
for tke calendar vear, then the
designated representative shall include
in the confirmation report a slatement
indicating hat is true,

(C} Underestimate. 1f the totai.
incluced in the coufirmation report, of
the amounts of verified reduction in the
opt-in source’s heat input is greater than
toe totai estimated in the opt-in source's
annual compitance vertification report
for the calendar vear, then the
designaied representative shail incfude
i the confimation report the number o
allowances o be credited to the optan
source's compliance subaccount
calculsted vsing the following formula:

Allowances credied for the calendar
vear iz which the reduced utilization
occurreds

paragraps {c)(21({{A) of thus section by
the designated representative (n the
confirmation report.

(0) Overestimote. [[ the total of the
amecunts of verified reducton in the
oot-in sousce’s Leal input included in
the confirmation repori is less than the
total estimated ia the opt-in source's
annual compliance cert!Bcation report
for the calendar vear, then the
designated representetive shall include

in the conBrmation report the number of

aliowances (o be deducted Fam the opt-
in source's compiiance subaccount,
which equals the absciute value of the
resul: of the formula for allowances

Alowances held after deduction — Excs
~Allowances credited — Allowances deducted

anceas =

| Average utlizaliony,qy = Averene stlizaton ey e |
: haseline |
credited under paragraph [cl[2HHT) of

this sectdon,

(2] Adfusted cjio-mnces remcx'r‘mg

Unless paragraph {clf2)(HI)(B) of tus
section applies, the des*gnatec
recresentab:ve shall incivde in the
confirmation report the adjusted amount
of allowances that would have been
neld in the apt-in source’s compliance
subaccount if the deductions mede
undcer §73.33(b) of this chapter bad
been based on the verifed, rather than
the esuimated, reducticn in the opt-in
source's heat input, calculated as
follows:

253 amissions
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where:

“Allowances beld afler deduction™
shall be the amount of allowances held
i1 the opt-in source’s compliance
subaccount after deducton of
zllowances was made under § 73.35(b)
of this chapter based on the annual
compliance certification report.

"Excess emissions™ shall be the
amount (if any} of excess emissions
determined under § 73.35{d) for the
calendar year based on the annual
compliance certification repott.

v Allowances credited” shall be the
ount of allowances calcuiated under
paragraph {c)(ZYIHNHC) of this section,

“Allowances deducted’” shall be the
amount of allowances ezlculated under
paragraph (c}{(2)(HIHD] of this section,

{1]1f the result of the foomule for
“adiusted amount of allowances™ is
negetive, the absclute value of the result
constitutes excess emissions of sulfur
dioxide. If the resuit is positive, there
are no excess earssions of sulfur
\:io‘dde,

/21 1f the amount of excess emissions
ul su_!‘u: dioxide calculated vnder
"zdjusied amount of alowamces™ differs
ircm the amount of excess envissions of
sulfur dioxdde determined under §73.35
ofthis chapter based on the annual
vermpi:ance certification repon. then the

= ahowances allee

woere,

“Allowances 2liceated ' shall ke the
originzal pumber of allowances allocated
under section § 74.40 for the calendar
vear,

“Tens efiitted” shall be the total tons
of sulfur diexice emitted by the opt-in
source during the calendar vear. as
reporied {n accordance with subpart
of this part for combustion sources.

“Allowances transferred o al
replacementunits” shall be J:e sum of
aliowances tragsfered o a2l
replacersent units under an approved
Lb_ermal energy plan in accordance with
447 and adjusted by the
A c::m.m_stmtor in accordance with
§re.47(d)(2}

‘-‘&Lowances deducted far reduced
utliization” shail be the total number of
atlowances deducted for reduced

utilization as calculated in accordance
ma_‘: this section {ncluding any

Jiustmenss reguired undar paragrepn

)mleEJ of this section.

w7y

designated representative shell inciude
n the confirmation repoert a
dermronstration of:

(1} The number ¢f allowances that
should be deducted to offset any
increase in excess emissions or returned

0 the account for any decrease in excess
ermnissions; and

{{il Tae amount of the excass
emissicns penalty {excluding interest)
that skould be paid or returned to the
account for the change in excess
emissions.

{3) The Admicistrator will deduct
immediately fram the opt-in source's
compliance subacsount the amoun! of
elioiwances necessary to offset any
increase in excess emissians or will
return :':nmediateiy to the opt-in
source’s compiiznce subacconnt the
amount of ellowances that he or she
determines is necessary to account for
any decrease It excess ermissions.
Toe designated representative may
icentfy the se.r:.ai numbers of the

zllowances to be deducied or returmed.
E_n. the absence of such identification, the
Zeducuon will be on a Srst-in, Brst-out
Sasis under § 73.35(c){2) of this chapter
ang the identification of aliowances
reiuroed will be st the Admunistrator’s
discretian.

r2

i aliowances trz
o all repiacem

ztzd — tons emited — the farger of !

§74.45 Reduced utifization for process
sources. [Resarved]

§74.46 Op+in source permanent
shundown, reconstruction, of change in
aflected status.

ta} NMotiffcarion. (1} When an opt-in
source has permanently shutdown
during the czlendar year, the designated
representative shail ooufy the
Admrnistrator of the date of shutdews,
withir 30 days of such shutdown.

{Z2] Wher an opt-in source has
undergone 8 modification that gualifies
2s a reconstruciion s cefived in §60.13
of this chapter, the designated
representative shail notify the
Admiristretor of the date of completion
of the reconstruction, within 20 days of
such completion.

(3) When an opt-in source becomes an
affected unit under § 72.6 of this
maprer. the designated representative
shali notify the Administrator of such
change in the opt-in source’s affected
stalus within 30 davs of such change.

|
_‘ allowanceas d
! for reduced uniization |

(3] If the designated representatve of
an opt-in source fajls to submit on a
timmely b2sis a confirmation report, in
accordance with paragraph (e)(2) of this
section, with regard to the estimate of
recuctions in beat input as defined
under paragraph (c)(2}(i)(A) of this
sectian, then the Administrator will
Teject such ssthimate and correct it to
egua: zero in the opt-in source's annual
comphance certication report that
inctudes thar estimate, The
Adminisoator will deduct immediately,
on a first-in, Brst-out basis under
$ 73.35{c){2} of this chapter, the amoun!
of allowapces that he or she determines
:s necessary to offset any increase in
excess emmissions of sulfur dioxide that
resulls From the correction and wiil
reguire the owners and operators of the
opt-in s2urce to pey an excess ermission
penaltv io accomance with part 77 of

s chiprer.

(F] If the opt-in spurce is governed by
a5 approved thermal energy plan under
§74.47 and if the opt-in source mus:
submit 2 confBrmation report as
specified under paragraph [¢}2) of this
section, the adjusted amount of
allowances that shoudd remain in the
opi-in splurce’s compliance subsccount
shail be calculated as follows:

Adfusted amount of allowances =

ansferred
e Units
or

Hdirmra
LS =

(4]
5y
5
:.:.'.
&
n.
o8
m
=9
[
i

ces 2s provided belaw inthe
foho.» nE circumstances:

(1) Wheo an opt-in source has
vermanently shutdown. The
Adminisirator shall deduct allowances
equal io cumber to and with the same
or earlier compliance use date as those
ailocated to the opt-in source under
§ 74,40 for the calendar year in which
the shu! down ocours and for all future

vears followlng the year in which the
shut down occurss; or

lil} When an opt-in source has
undergone a modifcation that qualifes
2s a reconsguction as defined in §80.15
citnis cdapter. The Administrator shall
deduct allowances equal in number to
and with the sams or earlier compliance
use date as those alioczted to the ppt-in
source under § 74.40 for the calendar
vear :n which the reconstruction is
comnpeted and ail future vears following
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the vear in which the reconstruction is
completed: or

{111} When an opt-in source becomes
an affected unit under § 72.6 of this
chapter, The Administrater shall deduct
allowances equal in number to and with
the same or earlier compliance use date
as those allocated to the opt-in source
under § 7&.40 for the calendar year in
which the opt-in source becomes
affected under § 72.6 of this chapter and
all future vears following the calendar |
vezr in which the opt-in source becornes
affected under §72.5; or

(iv) When an opt-in source does not
renew its opt-in permit The
Administrator shall deduct allowances
equal in number (o and with the same
or eariier compliance use date as those
allocated to the opt-in source under
§ 72,40 for the calepdar year in which
the opt-iz source’s opt-in permit expires
and all future years following the vear
10 which the opt-in source's opt-in
permit expires. =

(2] Afier the ailowance deductions
under paragrapi (b){1} of tkis section
are made, the Administrator will close
the opt-in source's unit account in the
Allowance Tracking System. fany
allowances remain in the opt-in source’s
unit account after allowance daductions
are made under paragraph [5)(1) of this
secuon. and anv decductioss made under
par 7 ol this chapter, the
Adminisuretor will esiablish a general
accoun: for the npt-1a source, and
transior any remaining allowances Lo
this genera! account. The designated
representative for the opt-in source shall
becorme the autherized accoun:
representative for the general account.

§7a.47 Transier of allowances from the
repiacemen:! of thermai enargy—
combustion sources.

{e) Thermal energy slan~—1) Generzl
provisions. The designated
represeatative of an opt-in sourck that
seeks to gualify for the ansfer of
allowances based on the replacement of
thermal energy by a replacement unit
shall submit a thermal energy plan
subiect to the requirements of § 72.4000)
of this chapter for mutti-unit
cempliance options and this section.
The effective period of the thermal
energy olan shall begn from January 1
ofthe first full calendar vear for which
the plan is epproved and end December
31 of the iast full caiendar year for
which the opt-ln permit containing the
plan is in effect.

{2} Applicability. This section shall
apply o any desigrnated representative
of az opt-in source and any designated
represeniative of each replacement unit
seeking to transfer allowances based on
the repiacement of thermal energy.

(3} Contents. Tach thermal energy
plan shall contain the Ipliowing
elements in a formay prescnbed by the
Administratorn:

(i) The calendar year that the thermal
energy plan takes eifect, which shall be
the TIrst vear the replacement uzit(s)
will repiace thermal energy of the opt-
ia source;

{ii) The name, avthorized aczount
representative identification aumber,
and ielephone zumber of the designated
represeniative of the opt-in source;

(iii} The name, authorized account
representative identification number,
and teiephone number of the designated
representative of each replacement unit;

{ivj The cpt-in scurce's account
ideniification number in the Allowance
Tracking Svstern:

[v] Sach replacement unit’s account
identification number in the Allowance
Tracking System (ATS)

{vi) The tvpe of fuel used by each
replacement unit;

{vii; The allowabdle SCz emissions
rate, expressed in lbsimmBiu, of each
replacernent unii for the calendar year
for which the plan will take effect.
When a thermal energy plan is renewed
i accordance with paragraph (a)(9) of
this section. the allewable 50- emission
rate at each replacement unit wiil be the
most stringent federally enlorceabie
aiigwable 50 emissicns rate epplicable
at the time of renewal for the zalendar
vear {or wiich the repewal will take
effect. This rate will not be annualized:

{vii] The estimeted amount of total
thermal energy 10 be reduced at the opt-
in source, including all energy flows
Istearn, gas, or kol water) used for anv
process or in anv heating or cooling
appiication:

{ix]) The estimated 1otal tyermal
energy at eack replacement unit for the
¥ear prior to the vear for which the plan
is to take effect, including &1l energy
flows [steam, gas. or hot water) used for
any process or in an¥ heating or cooling
anplicationy

{x) The estimated amount of total
thermal energy 2t each replacement unit
afier replacing thermal energy at the
opt-in sovrce, including ail erergy flows
(sieam, gas, or hot water) used for any
Drocess or iz any heating or cooling
zppiication;

{~xz) The estimated amount of thermal
energy at each replacement unit,
including ail energy flows (steam, gas,
or hot water) used for any orocess or in
any keating or cooling application,
replacing the thermal energy at the opt-
in source;

{xii} Estimated total annuai tuel input
a! aach replacement uzit after replacing
thermal energy at the opt-in source;

fx:1) The number of allowances
caiculzted urder paragraph (b) of this
sectuon that the opt-in souree will
wansfer 1o each replacement unit
represenied ia the thermal energy plan

(xiv] The estumated aumber o
aliowances 10 be deductad for reduced
i zation under §74.44;

ixv] Certification that each
reziacement unit has entered into a
legal.y binding steam sales agreemen: to

rovide the thermal energy, as
caiculated under paragraph {a}3)(x} of
tkis section, that it is replacing for the
opt-in source. The designated
representative of eack replacement uni:
shall maintain and make available 1o the
Administrator, at the Administrator’s
reguest. copies of documents )
dermonsiraiing that the replacement unn
is replacing e thermal energy at the
opt-in source.

{2} Submission. The designated
representative of the opt-im source
seeking to qualify for the transfer of
allewances based on the replacement of
thermal energy shall submuit a thermal
energy plan to the permitting authornity
by no later than july 1 of the calendar
vear pnior io the first calendar year for
whica the zizn is to be ia effect, The
thermzl energy plan shall be signed and
cermiiled by t=e des:gaated
representative of the op™in source and
each repiacemant un:t covered by the
olan
" I3} Retirement of opt-in source upan
enactiment of pian. (1) 1 the vpi-in
source wili be permanantly retired asg of
2e eifecuve cate of the thermal energy
rlan. the oot-in source shall not be
requirec o monitor its emissions upon
retirement, consistent with § 75,67 of
this chagier, provided that the following
TeqUIremen!s are mal

{A) The designated reprasentative of
the opt-in source shail include in the
piar a request for an exemption from

‘the requirements of pant 75 in

accordance with § 75.67 of this chapter
and shall submit the ollowing
statement. "'T cerdfy that :Be opt-in
source ['is" or “will be”, as applicable}
permanentiy redred orn the date
spec:fied in this plan and will not erut
any sulfir dioxdde or nitrogen oxides
after such date.”

(B] T=e opt-in sorrce shall not emit
any suiiur dioxide or nitrogen oxides
after the date specified in the plan,

{ii) Notwithstanding the meonitoring
exempt:on discussed in paragrapil
(a}{5){i) of this section, the designated
representative for the opt-in source shall
sudmit the annual compliance
ceTification report provided under
paragraph {d) of this secticn.

{8} Admunistrator’s action. i the
perrtiing autherity approves a thermal




Federal Register / Vol. 60, No. 64 / Tuesday, April 4, 1995 / Rules and Regulations -

17129

energy pian, the Administator will
annually cansfer alowances to the
Allowance Tracking System account of
each replecement unit, as provided in
the approved plan.

(7) Incorporation, meodification and
renewal of a thermal energy pian. (i) An
approved thermal energy plan,
including any revised or renewed plan -
that is approved, shall be incorporated
tato both the opt-in permit for the opt-
in source and the Acid Rain permit for
gach replacement unit governed by the
plan. Upen approval, tuc thermal energy
plan shall be inceorporated into the Acid
Rzin permit for each replacement unit
pursuant to the requirements for
administrative permit amendments
under § 72.83 of this chapter.

{ii) In crder torevise an opt-in permit
1o add an approved themmal energy plan
orto change an approved thermal
energy plan, the designated
representative of the opt-in sovrce shall
submit a plan or a revised plan under

Qualifying thermal energy =

{2) Fuel associated with qualifiing
thermel energy. The fuel associated witk
the quelifving thermal energy at each

Fuel associated with
Qualifying thermal energy =

waere,

“Quealifying thermnal energy™” for the
replacement unit i§ as defined in
paragraph (b){1) of this section;

“Effclency constant” for the
replacement unit

transferable allowances
for the replacementunit ~
where, E

*Allowable 80; émission rate” for the
replacement unit’is as defined in
paragraph {(a)(3){vii) of tids section;

“Fuel associated with qualifying
thermnal energy” is as defized in
paragraph {b}(2) of this section;

{c) Transfer prohibition. The
allowances transferred from the opt-in
source to each replacement unit shal]
2ot be transferred from the unit account
ofthe replacement unit to any other

paragraph {a)(4) of this section and meet
the requirements for parmit revisions
under §72.80 and either § 72,81 or
§72.82 of this chapter.

i8) Termination of plan. (i) A thermal
erergy plan skall be in effect until the
earlier of the expiration of the opt-in
permit for the opt-in scurce or the year
for which a termination of the plan
takes effect under paragrapk {(a)(8)(i) of
this section

(4) Termination of plan by opi-in
source and replacement units, A
cetification to terminets a thermal
energy plan in accordance with
§72.40{d) of this chapter shall be
submitted no later than December 1 of

-the calendar year for which the

termination is to take effzct,

(1) I the requirernents of paragraph
(a)(8)fii} of this section are met and
upon revision of the opt-in permit of the
opt-in source and the Acid Rain permit
of each replacement unit governed by
the thermai energy plan to terminate the

the estimated thermal energy
at (e replacement unit
under parzgreph (2)(33(x1) of this section

replacement unit shall be czlculated as
follows:

_ Qualifying thermal energy

plazn pursuant to §72.83 of this chapter,
the Administrator will adjust the
allowances for the opt-in source znd the
replacement units to reflect the gansfer
back to the opt-in scufce of the
allowances transferred from the opt-in
source under the plan for the year for
which the termination of the plan takes
effect.

{9] Renewel of thermal energy plan.
The designated representative of zn opt-
in source may renew the thermal energy
plan as part of its opt-in permit renewal
in accordance with §74.19.

(o) Calculation of transferable
allowances—{1) Qualifying thermal
energy. The amount of thermal energy
credited towards the transfer of
allowances based on the replacement of
thermal energy shall equal the
gualifiing thermal energy and shall be
calculated for each replacement unit as
foilows: )

"= 0.B3, wkere the replacement uzit s a

boiler
= 0.80. where the replacemens unitis a
cogeneralor

(3) Aliowances transferable from the
opt-in source to each repiacement unit.

Fuel Asseciated with
Qualifying thermal energy

Efficlency constant

allowable SO, emissionrate oo
(in lb'mmBru)

The number of allowances wazsiarable
from the opt-in source to each
replacermment urnit for the replacement of
thermal energy is caleulated as foliows:

2000

account in the Allowance Tracking
Swstem.

(&) Compliance—(1) Annuad
compliznce certification report. {i) As
required for all opt-in sources, the
desigrated representative of the opt-in
source covered by a therrzal energy plan
must submit an opt-in utilization report
for the calendar year as part of its
ancual compliance certification repornt
under § 74.544(c){1).

(i) The designated representative of
an opt-in source must submit 2 thermal

enerTgy compliance report for the
calendar year as part of the annual
compliance certification repors, whick
must include the following elemzzis in
a format prescribed by the
Administraton

(A) The name, autherized acoount
representative identifcation number,
and telephone number of the designated
representative of the opt-in source:

{E} The name, authorized account
representative identification number,
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and telephone number of the designated
representative of each replacement unit;

{C) Tha opl-in source’s account
identiScution number in the Allowance
Tracking System (ATS),

(D) TBe account identification number
in the Allowance Tracking System
{ATS] for each replacement unity

(E} The actual amount of total thermal
energy reduced a! the opt-in source
during the calendar year, inchuding all
energy Hows (steam, gas, or hot water)
used for any process a:manyhe:mng
or cooling application:

(F) The actual amount of therrmal
energy at each replacement unit,
including all energy Sows {steam gas,
or bhot water] wsed for any process or in
any heating or cooling application,
replacing the thermal energy at the opt-
in source;

{G} The actual armount of tatal thermal
energy at each replacement urit afler
replacing thermai energy at the opt-in
source, including all eaergy Jows
{steam, gas, or hot water} used for any
process or in any heating or cooling
application;

{H) Acmual total fuel ioput at sach
replacement unit as deter"*aeq in
accordance with pa:t 5 of this chapter;

1) Calculadons of al‘ou. ance
adjustments to be periormed 5y the
Acmunistator .n accordance with —
Ua.:zg*-ann (d}2) of tuis sectior,

(2] r'u.{owcnce adjustments 5y
Administrator. (I} Toe Admimstmator
will adjust the number of ellowances in

the Ailowapce Tracking Svstem a

accounts for the opt-in source and for
eack replacement unit to reflect any
changes between the estimated values
subraitted in the thermal epergy plan
pursuant to paragraph (a) of this section
and the actual veines submitied in the
thermal energy compliance report .
pursuant to paragraph {d) of this |
section. The values to be considered for”
this adhustmen? include:

{4) The aumber ¢f allowances
tansferable by the opt-in soarce to each
replacemen? unit, calculated in
paragrapt (b of this secticn using the
actual, rather than estimated, thérmal
energy ai the replacement unit replaciag
thermal energy at the opt-in source. .

{B) The zumber of allowances - .
deducted from the Allowance Tracking
System account of the opt-in source, -
calculzted under § 74.44(b)(2).

(i) If the opi-in source inclndes ip the
opt-in utiization report under § 7444
estimates for reductions in heat input,
then the Administrator will adjust the
number of allowances in the Allowance
Tracking Systern accounts for the opt-in
sgurce a=d for each replacement unit to .
reflect any differenices between the
~ estimated values submitted ic the opt-

in utilization report and the actual
values subrmitted in the confirmation
report pursuant to § 72.44{c)2).

{(3) Lighility. The owners and
operators of an opt-in sourcs or a
reslacement unit governed by 2n
approved thermal energy plan shall be
liable for any violation of the plan or
this section at that opt-in sourcs or
repiacament umit that {s governed by the

ihermal energy plan, inchuding Hability
for "ulﬁ]]_u:g the obligations specified in
part 77 of this chapter and section 411
of the Act.

§74.48 Transter of allowances {rom the
replacament of thermai energy—process
sources [Reserved]

§74.45 Calculation for deducting
aitcwances,

{2) Allownnce deduction formulia. The
following formmula shall be used to
determine the total pumber of
aliowances 10 be deducted for the
calendar vear from the allowances beld
in an opt-in sowrce’s compifance
subaccount as of the allowance ransfer
deadline applicable to that yean
Total aliowances deducted = Tans

emitted + Allowances deducted for
recucec utilizalicn where:
L1}l Except 2s pmw’d.ed in paragraph
{E] I(ii} of this section, *Tons emitted”
_shali be tbe 10tal tons of suifur dioxdde
erainted by the opt-in souree dmg the
lendar vear, as reporied in accordanes
with subpart ¥ of this part for -
cormbestion sources or subpart G of this
pert for process SQurces.

(853 1f the effective cate of the opt-n
souree’s permit took effec on 2 date
other tham Jammary 1, "Tons emitted™ for
the frst calendar year shall be the total
tezs of sulfur dioxdde emitted by the
opi-in source during the calendar
quarters for which the opt-in source’s
opt-in permit is effectve, as reported in
accardance with subpart F of this part -

* for combusties sources or subpant G of

tris part {or process sources.

{23 Allowsnces deducted for reduced
utilzzation” skall bethe totzl number of
atlowances deducted for reduced
utlizadon as calculated in'accordance
with § 74.44 for combustion sources or
‘8 7445 for process sowrces. .

§74.50 Dedoctng optin source
allowances from ATS accounts.

{2} Deduction of ellowences. The
Administrater mav deduct any
allowances that were allocated to an
cpt-iz sorrce under § 74.40 by
removing, from any Allowance Tracking
System accounts in which they are held,
the allewances <0 an amount specifed
in paragrapk (d) of tois section, under
the {ollowing circumstances:

{1} Wken the opt-in source has
permanently shut dewn; or

(2} Wken the opt-mn source has been
reconstructed; or

(3] When the opt-in source becomes
an affected unit under § 72.5 of this
chapter; or
. 14} When the opt-in scurce fails to
regew its opl-in permit.

(b} Method of deduction. The
Aaministrator will deduct ailowances
beginning with those allowances with
the iatesz recorded date of Tansier cut
of the opt-in source’s unit account,

{c] Notfication of deducton. When
allowances are deducted, the
Administrator will send a written
neufication to the zuthorized account
representative of sach Allowance
Tracking System account from which
aliowances were deducted. The
notification will stalse:

{1) The serial numbers of all
ailowances deducled from the account,

_{2) The reason lor deducting the
aliowances, and

(3] The date of deduction of the
zlowances.

‘Al Amount of deduction. The
Admiaistrater way deduct aliowances
in accordance with paragraph {a} of this

-secdcr iz an amount reqgudred to offset

any excess emissions in accordance
with part 77 of this chapter and when
ac opi-in scurce does not bold
allowances egual 1o cumberto and with
the same or eaclier compliance use date
Tor the calﬂ::da: vears specifed under
T4.46(0l1 [].m-o ghliv)in an
amaouat qux..:'ea to be deducted under

§ 74 46{b)(7] {11 througk [iv).
Subgart F—Monitonng Emissions:
Combusicon Sources

§74.50 Montoring requirements.

(aj Moniftering requirements for
combustion sources. The owoer or
operator of each comhusdan souree
shaii meet ail of the requiroments
specified in part 75 of this chapter for
toe owners and operators of an affected
un: to install, cerdfy, operate, and
mainain 2 cantinveous emission
monitoring system, aa exceptad
rooiiloring system, or an approved
alternative monitoring system in
accordance with part 75 of this chapter,

(o} Monitonng requirements for opi-in

ourzes. The owner or sperater of each
ol_;t in source shall install, certfy,
operaie, and mainiaie a cootinuous
emission roonitoring system, an
excepted monitoring sysiem, an
appreved slternative moniloring system
in aceordance with part 75 of this
chapler

PELYE RN
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§74.61 Monitoring plan. g .

(a} Monitoring plan. The designated
renresentadve cfa cormbustion source
shall meet all of the requirements
specified under part 75 of this chapter
for a designated representadve of an
affected unit to submit to the
Adminisirator a monitoring plan that’
{ncludes the information required in a
meonitoring plan under § 75.53 of this
chapter. This momtonng plan shall be
subrnitied as part of the combustion
source’s opt-in permit application under
§ 74.14 of this part.

(b} [Reserved].

Subpart G—Meonitoring Emissions:
Process Sources—{Reserved]

PART T5~CONTINUOUS EMISSION
MONITORING

17. The authority citation for part ;
continues to read as follows:
Authority: 32 U.S.C. 7851. ef seq.

=
=

18, Section 75.4 is ammended by
revising paragrap: {a) introductery tex:,
nd by adding paragraph {a)(3) to read

25 foliows:

§75.4 Compliance dates,

fa) The provisions of this part apply

10 eack existing Prase I and Prase I
vnit on February 10, 1993, For

subsutution or compensating units that
are so designated under the ac;a rain
sermmit whick governs ke unit and
contains the approved substitution oo
reduced utlizaton plan, pursuant to
§ =221 or §72.43 of this ctapter, the

\."lSlC‘.‘.lS of tiis patt Secome

aDD licable uponr the issuance date of th
ac:d raia permit. For combustion
sources seexing to enter the Cpt-in
Program in accordance with part 74 of
this chapter, the provisions of this part
become aophcable upon the submission
of an opt-in permit apoication in
accordance with § 74,14 of this chapter.
I7 accordance with §75.20, the owner or
cperator of each exdsting affected uni:
sbali ersure that ai] certiJcation tests
for the reguired continuous emission
monitoring sysiems and coatizuous
opzacitv monitoring systems are
compieted not later than the following
dates [except as provided in paragrapns
and (e} of this section)

= = x

ru

mm part T4of _:r.is chapter. the
expiration date of a combustion source’s
cpi-in permit under § 74.14(2) of this
chapter.

- = = = -

19, Section 75.16 is amended by
Tevising pa.ragraon fa)(2H Al and
31 21(11 Al toread as follows:

§75.16 Special provisions for monitoring
emissiens from commen by-pass, and
multiple stacks for SO; emissions and heat
input detarminations.

a] - ® >

[9\ * F *

f:—‘} * = . *
(A} Designate the Phase [T units as
substitution units according to the
srocedure in part 72 of this chapter and
the non-affected units as opt-in sources
in accordance with part 74 of this
chapter 2ad combine emissions for
compliance purposes: or
= * » ” -

T A ox

L=
fz) x * x

l:il'] o L]

{A) Designate the non-affected units
25 opt-in sources in accordance witk
par: 74 of this chapter and combine
emissions for compliance purposes; or
" - » - -

2. Sectio_L 75.20 is amended by
~evising the first sentence after the

heac_.:g in pzragraph {2j(3) to read as
bllows:
§75.20 Certification and recertification
procediures.

(aj= = =

{3) Prvisicnal approval of
certification c"p[rcc’m 5. Upon the
sur:"essnu. compistion of the required

ertifcadion procedures for each
\..O.D.""‘L.OU.S emission or opacity
mozitonag syster or component
‘sereof and sqbsec_uen\ submittal of a
compiete cenification applica::’on i
accordarce with §73.53, eack
cootinuous emission or spacity
r:on.itor'_:g svsteIm or component

‘hereof shall be deemed :Jrov'sionai‘_.'
certiZed for use under the Acid Rain
Program for a period not {0 exceed 120
days {ollowing receipt by the
Admintsirator of the complete
certification applicatioz; pFov*c:ed ikat
mo continuous emission or opacity
conitorng systems for a combusticn
source seaiing to enter the Opt-in
Program in accordance with part 74 of
this damm shall be deemed
provisionally certified for use under the
Acid Raip Program. = * 7
L] - - * -

21. Section 73.63 is amended b '
revising paragrapb {2) and (oj{1}t
zs follows:

o read

§75.83 Certification or recertification
application.

{2) Subrissicn. The designated
representative for an af“ec ed unit or a
cerabustion source seeking to enter the

Opt-in Program in accordance with par
74 of tars chapter shall submit the
request i0 the Administrator within 30
cavs after compieting the centification
test,

(b] L ]

(1} A copy of the menitaring pian {or
any modifcations to the monitoring
plaz) for the ueit, or urits, or
combustion source seeking to enter the
Opt-in Program in accordance with part
74 of this chapter, if not previously
submitted.
L4 - L =

22, Seciion 735.87 isrevised to read as
follows:

=

§75.67 Hetred units petitions.

{2; For units that will be permaznently
retired prios to Jaguary 1, 1893, ac
exerption ffrom J:e requirernents of this
par:, _u_-Lc.;_ng the requirement to

install and certify a continuous

emissions mozni
obtzined fom the Administrato
designated representative subrnits a
complete petition, as required in § 72,

{this chapter, to the AdminisiTator
pnorto tne deadline in § 75.4 by which
the contnuclus emission or apacity
menitoring systerns must complate the
rem_::ec cerunca_lon tesis

") Tor combustion sources seeking 10

nter tae Opt-in Program = accordance
wits pam 74 of s chapler that will e
permaanenily retired and governed upon
entrv into the OD' -int ,ug:ra:r. by a
therma) enerZY pi lan ir accordanc
§ 74,47 of his chapter, an exeraplicn
frorm the recuirerments of this part,
including e requiremest to install and
certify a contnuous emissions
MmonLonng system, mey be odtained
from the Administrator if the designated
representative submits to the
Adminisralor a pet‘"cn for sued e
exempt'or poor to the ceadline in
§75.4 by wiick tze conunuous
e...:ss ot or opacity monjtorizg svstem
must co*-_:;‘nte the .-ec_l_-‘:ec certificatic
tests,
PARY

22. The autzority cilatdon
revised 1o read as follows:

Authority: 52 U.S.C. 7601 and 7631, 21 seq

24. Section 77.6 is amendec v
revising paregraph (2] o read as follows:

itoring system, may be

2 with

5
ke

—EXCESS EMISSIONS

forpant 77

&£77.5 Penalties lor excess emissions of
sulfur dioxide and nitrogen oxides,

(a) 7 excess emissions of sulfur
dioxide or zitrogen oxides ogcur at an
yffected it during any vear, the
owners 2ad operators of the affected
unis siall pay, withou: dermand, an
excess erussions penaltv. as caleulated
under parzgraph [b) of this section.
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Such payment shall be submitted to the
Administrater oo later than 60 days
after the end of any year during which
excess emissions occiurred at an affected
unit or, for any increase in excess
emissions of sulfur dioxide determined
after adjustments made under § 72.91(b)
of this chapter, or § 74.44{c}(2) of this
chapter, by July 31 of the year in which
the adjustments are made.

£ - x L =

PART 78—APPEALS PROCEDURES
FOR ACID RAIN PROGRAM

25. The authority citafion for part 78
continues to read as follows:

Authority: 42 U.S.C. 7601 and 7651, et s2q.

26. Section 78.1 is amended by
revising paragraphs (b){(2} and (b}4} and
by edding parsgraph (b){5} to read as
fallows:

§78.1 Purposs and scope.

{'b) L

{2) Under part 74 of this chapter,

i) The determination of
incompleteness of an opt-in permit
application;

{ii) The issnance or denial of an opt-
in permit and approval or disapproval

of the transfer of allowances for the
replacement of therma! energy;

{ifi] The approval or disapproval of a
permit Tevision to an opt-in permit;

{iv} The decision on the deduction or
return of allowances under subpart E of
part 74 of this chapter;

(2) Under part 75 of this chapter,

(i) The decision on a petition for
approval of an alternative monitoring
system: -

{ii) The approval or disapproval of a
monitoring system certification or
recertificaticn; .

{iii} The finalization of annual
emissicos data, including retroactive
adjustment based on audit;

{iv) The determination of the
percentage of emissions reduction
achieved by qualifving Phase 1
tecknclogy; and

{v) The determination on the
dcceptability of parametric missing data
procedures for 2 unit equipped with
add-on contrels for sulfur dicxdde and
nitregen oxides it accordance with part
75 of this chapter.

(3) Under part 77 of this chapter, the
determination of incompleteness of an
offset plan and the approval or
disapprovai of an offset plan under

§77.4 of this chapter and the deduction
of allowances under § 77.5(c) of this
chapter,

27. Secton 78.3 is amended by
revising paragraph (a}(1) intreductory
text, and paragrapk {d}{2} to read as
follows:

§78.3 Petition for administrative review
and reques! for evidentiary hearing.

fa}* * *

{1) The foilowing persons may
petition for administrative review of a
decision of the Administrator that is
made vnder parts 72, 74, 75, 75,and 77
of this chapier and that is appealadle
under § 78.1(a) of this part:

L - * ¥ L

[d] LI

(2) Any provision or requirement of
parts 72, 73, 74, 75, 76, or 77 of this
chapter, including any standard
reguirement wnder § 72,9 of this chapter
and any emissions monitoring or
Teporting requirements uader part 75 of
this chapter;

x * - - r
{FR Doc. 85-7491 Filed 4=2-85. £:45 am]
BRLLNG CODE 85£0-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 72
[FRL-510%-8]
RIN 2060—AF59

Acid Rain Pregram: Permits

AGENCY: Environmental Protection
Agency (EPA). - R
ACTION: Final rule. Z_.-

sUmMMARY: Title IV of the Clean Alr Agt,
as amended by Public Law 101-548, the
Clean Air Act Amendments of 1890 {the
Act), authorizes the Environmental
Protection Agency {EPA or Agency) to
estahlish the Acid Rzin Program. On
January 11, 1593, the Agency
promulgated Bnal rules under title TV,
Several parties fled petitions for review
of the rules. On November 18, 1993, the
Agency published a notice of proposed
revisions of those rules impiementing
sections 404(b} and (¢} (substitution
plans} and 40G8(c)(1](B) [reduced
utilization plans) of the Act. On May 4,
1894, EPA and other parties signed &
sottlement agreement addressing
substitution and reduced wiilization
issues.

After reviewing the record, ZPA
concludes that the january 11, 1893
rules can be reac to give utilitizs an
ebitity to use substitution and reduced
utilization plans to create excess, new
aliowances. These aliowances will
authorize sulfur dioxide emissions in
excess of total emissions without the
pians and will result from emission
reductions'made, or required by federal
or State law adopted, before enactment
oftitle IV, This creation of allowances
is contrary to the purpeses of sections
404(b) and (c} and £08(c}{1}{B) arnd can
compromise achievernant of the
emissions reductions intended under
title [vV. Conseguently, EPA is modifvin
sections of part 72 of the January 11,
19893 reguladong, The rule revisions will
prevent the use of subsiitution and
reduced utilization plans to create
excess, new allowances and are
consistent with the May 4, 1954
settiement, '
EFFECTIVE DATE: December 22, 1864,
ADDRESSES: Docket Ne. A-83-0,
containing supporting information used
to develop the proposal, coples of all
comrnents received. and responses to
comments, is available for public
inspection and copving from 8:30 a.m.
10 12:00 p.m. and 1:00 p.m, o 3:30 p.m.,
Monday through Friday, excluding legal
bolidays, at EPA's Air Docket Section
{LE-131), Waterside Mall, room 1500,
15 floor, 401 M Street, SV, Washingtion

DC 20480. A reaspnable fee may be

charged for copying.

FOR FURTHER INFORMATION CONTACT:
Lwight C. Alpern, Attorney-advisor, at
(2021 233-8151, Acid Rain Division
{6204]), U.S. Environmental Protection
Agency, 401 M 5t., 8W., Washington,
DL 20460, or the Acid Rain Hotline at
(202) 233-9620, T .
SUPPLEMENTARY INFORMATION: The
contents of the preamble to the final
rule are as follows:

L. Statuiory Purposes of the Substitution and

Reduced Utiliration Provisions

1L Need to Modify the Janurary 11, 1953
Regulations

A, Tbe January 11, 1993 Regulations can be
Read ig Give Utilities the Ability to Bring
Phase Il Units Into Phase I and Create
Excess, new Allowances

B. Under the January 11, 1993 Regulatioas,
Eatry of Phase [ Units Into Phase can
Signifcantly Compromise the Emissions
Reduction Goais of Title IV

il Modifications of the january 11, 1993
Regulations

A Substizution Plans -

1. Lircating ke Allowances Allocated to Each
Substitution Urit .

4. 1889 or 1990 SO» Emissions Rale

b. Most Stringent Federal or State 8Os
Zmissions Limitation

<. Baseline

2. Liumiting the Number of Substitution Units

3. Requirement That the Substitution Unit be
Under Cogtrol of the Table A Unit’s
Owner or Operatdr

4. O:her Changes

E. Reduced Uulization Plars

1. Limiureg the Catzgary of Units That can
CQualify s Compensating Uaits

2 Zod-of-Year Raview of the Need for
Compensating Urits

3. Reporting and Allowance Sumrender

IV, Aoplicability of Rule Revisioas to
Existing Permit Applications

V. Acministretive Requirements

AL Docket

Z, Sxecutve Order 12866

. Paperwork Reduction Act

D. Regulatory Flexibitiny Act

E. Muscellanscus

1. Statutery Purposes of the Substitution
and Reduced Utilization Provisions
The provisions in sections 204{b) and
(c} and 408(c)(11(B) of the Aet
concerning substitution and reduced
utilization plans have specific statutory
purpcses related to the achievermnent of
the suifur dioxide emissions reduction
goals of title IV, The Agency maintains
that Congress did not intand that these
previsions provide utilities an ability to
create excess, new allowances by
bringing Phase I units into Phase L
Because the Janvary 11, 1993 .
régulations implementing these .
previsions can be read to aliow the
creation of excess, new allowances in
Phase [, the Agency is revising todey the
reguiations to exsvre tha? thls does not

occur. See 58 FR 60951 (defining
"excess, new allowances').

As distussed in the preamble of the
November 18, 1983 proposal (58 FR
6035050951}, Congress established
substitution plans as a compliance
option to incresse units’ compliance
flexibility and reduce their overall costs
of compliance {n Phase 1 while still
achieving the emissions reductions
intended by Congress under title IV, A
substitution pian allows the owner or
operator of a ynit listed in Table A of
section 404 to reassign the unit's
emissions reduction obligations to a
designated non-Table A unit under the
owner's or operator's control. Upon
approval of the reassignment, the non-
Table A unit becomes subject to ell
reguirements for Phasa I units with
regard to sulfirr dioxide and is allocated
allowances, Emissions reductions by the
non-Table A unit may therefore free up
allowances. which may be used by the
Table A unit [or any other unit) in lisu
of making emissions recuctions.

" Section 404{b){5) of the Act expressly
states that, with a substitution plan, the
intended emissions reductions must
stiil be achieved. That secticn requires
that, in approving a substitution plan,
the Administrator ensure that the
substitution resuls in total emissions
reductions at least equal to the tatal
reductions that otherwise “would have
been achieved™ by these Table A and
non-Teble A units "without such
substitution,” 42 U.S.C. "851¢(b)(5}.
ZPA concludes that the substitution
provision is intended to provide an
alternative means of achieving Phase [
reductons, not @ mechanism for
avoiding such emission reductions.

The provision for reduced urilization
plans bas a statutory purpose that is also
aimed at ensuring realization of
emission reductions, Asexpliained n
the November 18, 1993 preamnble (38 FR
6808351], Congress recognized that the
potential for circumvention of emission
limitation requirements extsts because
in Poase I only a mingrity of all utlity
units are subject to suchk requirements.
A Phase [ unit could simply recuce its

.utilization by shifting its generation,

and the emissions that would othernwise
result, to 2 unit that was not required to
use allowances to cover its emissions.
Allowances allocated to the Phase [ unit
would be freed up for use without
achievemen?, at either unit, of the
intended emissions reductions,

in section 408[¢}(1}{B), Congress
zdopted a solution to this problem,
Owners and operaters of any Phase ]
unit that, for compliance purposes,
propose reducing utilization of the unit
below 19835-87 utilization {i.e., its
baseline) in order to corply with title
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IV are requires to subr:ua arecuced
utilization plan. In such 2 plan, the
whers and operators must designate
the units that will provide generetion to
compensate for the reduced utilization
of the Phase [ unit or must account for
the reduced utilization through energy
conservation or improved unit
efficiency. 42 U.S.C. 7651(c)(1}{B). Each
compensating unit in an approved olan
becomes subject ‘o Phase I sulfur
dioxide emissions limitations and is

zllocated aliowances eguai to that unit's

basel.‘“: wmigs the lesser of the 19835

actual or s ']O'\-cs. le emissions rate for
the unii Tne compensating unit will
Lherefore bave tc use allowances to

LR

increased emissions "esU*mE, from
compensating generation that It
provides for the Phase I unit.

The Administrator approves or
disapproves each plan (and
compensatng units proposed therein)
afier determining whether the plan
meets the requirements of title IV,
inciuding achievernent of the intended

emissions reductions under the Acid
Rain Program. 42 U.S.C. 76512g(ci(2}; see
also 38 FR 60951, Thus, like the
provisions for substitution plans, the
provisions for designati*tg compensating
units in reduced utilization plans are
intenced to allow compliance fexbility
but alse o protect the emission
reduction goals of ttle [V by requiring
that plans not result in more emissions
than would occur without the plans. In
fact, if the reduced utilizaton plan
provisions were interpreted to allow te
creation of excess, new allowances,
utiiities could simply use such plansto
circwmvent the limitation on the
creation of allowances under
substitution plans by bringing the same
Phase O uaits into Phase I as
cempensating units rather than
substitution units.? o

account for its emissions, including any

' This conclusion is not conwradiced by the
legisiative history, citad by same commentos,
discussing the compliance flexbility and porential
cost savings resulting from use of the allowancs
market. See, e.g., Senaie Rep, No. 101~228 at 3185,
Such generic discussion of toe ability of units 1o
over- or under. control emissions and to tacde
zllowances does riol address the specific issue of
t2e entry of Phase U wnits imo Prase L Although,
under the Partal Settiemient in Environmental
Defense Fund v, Corol A Browner, No, 931203
and Alabama Power Co.v. U5 EPA, No. 531611
(C.CCir. 1993) {signed May ¢ and 20, 1993}, many
comments oo the November 18, 1993 propesal were
withdrawn. the Agency [s respending—here or in
2 response-to-Comment document—1io the subsance
o. a’i comments 13t were ariginaliy suamitied,

fus seltlement Is hersafier relerred to as “Lhe May

1% setiiement™) ’

II. Need to Modify the January 11, 1993
Regulations

A. The January 11, 1982 Regulations
can £e Recd to Give Utifitias the Ability
{c Bring Phase IT Units Inta Phase I and

Creatz oxcess, New Allowances

J

.

On lanuasy 11, 1983, EPA
promuizated regulations that
impl nented the major provisions of

mcl :ding the substitution and
I‘ECLU_C od wtilization provisions, As
discussed in the November 18, 1992
preamble (38 FR 60951—6095.:,, these
prox‘*‘slans can be read to provide
utlinties two alternative methods of
bringing inte Phass [ with fw
limitziions, selected Phase 1l units and
creating excess, new zllowances. The

Agency concludes that both provisions
must be revised in order to eliminate
this pr oolem

Uncer§72.41 of the January 11, 1093
reguiztions, tne desigrated
representative for a unit on Table
include in the Phese ! permnit
applicalion a substitution plan
c:esAcnaL_ng as substtution units, one or
mare existing units that are Phase I
units and so not on Table A, 4C CFR
72.41{0) [1993]. There is no express
requirement that the substiiuton unit
make reductions bevend those that it
would have made without the plan or
actually provide allowances for the
Table A unit and no express limit on the
number of substitution units that a
Table A unit may desigrnate. Further, for
the most part, the decision whether to
designate 2 particular Phase D unitas a
substitution unit is at the discretion of
the uility, See 58 FR 60952,

. Section 72.43 of the January 11,
reguiations requires, under certain
circuimstances, that the designated
representative for a Phase [ unit submit
a reduced udlization plan designating a
compensating unit. Such a plan must be
submitted if the owners and operators of
the unit plan to reduce ntilization of the
unit below its baseline for purposes of
complving with Phase I emissions
timitations and 1o accomplish this by
shifting generation to a non-Phase I unit.
40 CFR 72.43(b) {1992}, Becausz of
concern that utilities would be unsble
designale compensating units and
therefore might engage in uneconomic
dispatching to avoid reduced utilizatien
requiring suck desigrations, the
regulation establishes broad exceptions
{0 the requirement ta submit a plan. 40
CFR 72.43(e} {21993); see also 58 FR
6085860958, There is no express
requirement that the Phase I unit
actually have any reduced utilization or
the compensating unit actually provide
any compenseting generstion to the
Fhase ! unit. There |5 also no express

A may

1883

limit on the number of compensating
units that @ Phase [ unit may designate
and no express bar on a compensating
unit! tseif desxguahno a comnensat‘ng
unit Turther, as with substitution units,
2 utilitv’s decision o designaie a
compensating unit is larfp Py
d:scretxora—v See 53 FR 60952,
Because uulmos generally have broad .
discretion and fiexibility in designating
substicticn and co"mensat_nc units, -
such units will iikely be c:.mgra;ed only
i early entry into Phase { is peneficial,
e.g, where early entry creates new
allowances because the units have lower
aciuzl emissions in Phase [ than the
aowances they will receive as
subsiiution or compensating units, Sge
58 FR 50832 and n. 2. Before the
enactment of title IV, some Phase II
urits had reduced emissions rates for
ecanionmic or olfier reaseons and some
Siates hed alreadwv adopted laws
requiring their utilities to reduce
emissione rates prier to Phase IL Such
reductions occurred, ar will occur, for
rezscns independent of the substitution
and recuced utilization provisions.
Under the ]a.m_a:v 11, 1993 regulations,
for each Phase [ year that a substitution
or reduced utilizatien plaz is in effect,
each substitution or compensating unit

under:he plan is allocated a number ¢f
gliowances equal to the unit's baseline

times e lesser ¢f tRe 1985 aciual or
allov.aoie emlssm":s rate for the it 40
] anc: {d) and

d {(d) (1982},
', some Phese T units may

compensa::ng Lnits and convert
emission rate meductions into exgess,
new zllowances: i.e., allowances that
wotld not otherwise e available and
that reflect emission rate reductions that
would occur even without plans
allow.ng early entry into Phase L

The excess, new allowances may
become avallable to affected units in
Phase [ andsor in Phase I and enable
such units to zvoid making emissions
reductions that Uile TV would stherwise
require them to make. These allowances
may thereby diminish the emissions
recLctions that Cengress intended to be
achieved by wirtue of dtle IV, In sum, as
explained in the Novernber 18, 1993
preamble, the January 11, 1993
reguistions tansform the statutory
substiiution and reduced utilization
provisions from provisions for
facililating and protectiag anticipated
emissions reductons under title TV into
poteniial means of creating excess, new
allowances that can be used to avoid
such reductions. (58 FR 60853.)

Bacause the rﬂguiadons provide :
alternative means (through substitution .
plans or reduced uylization plang) of
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creating excess, new allowances, the
reguiations are contrary to
Congressional intent and sections 404{b)
end [c} and 208(c)(1)(B} of the Act and
therefore must be modified to eliminafe
both alternatives. .

B, Under the Jonuary 11, 1993
Begulations, Entry of Phase O Units Into
Phase I can Significantly Compromise
the Emissions Reduction Goals of Title
fat

The potential number of excess, new
allowances created by substitution and
compensating units under the January
11, 1993 regulations may be suffident to
compromise significantiy the
achievement of the emissions:
reductions {ntended by Congress under
title IV. The Agency estimates thdt entry
into Phase [ of Phase I units that will
benefit from becoming substitution or
compensating units and that reduced
erissions rates between 1985 and 1991
for economic or other reasons or were
required by federal or State law as of
November 15, 1990 to reduce emissions
rates between 1985 and 1235 will create
about 200,000 allowances per yearin
Phase I iz excess of emissions without
such entrv.? See 58 FR 60953 and 0. 4;
and Calculstion of Potential I'mpacts of
Phase I Substitetion Units, ICF Inc. at 5
(Tuly 7, 1933). Thus, the current
substitudon and reduced utilization
provisicns will potentiallyresult in the
creation of excess, new allowances
authorizing additional emissions of

1,000,000 tons of sulfur disxdde in all of

Phase L.

Congress expected the emission
limitations in title IV to result in annual
S50 erzissions reductions of 2.8 to 4.4
miilion toas in Phase [ Senate Rep. No.

1 This is & conservative estimate of the polential
for creation of eutess. new allowances, Asscming
that ali 230 designatad substitution and
compensating units in axistng peceit applicarions
ere activaled as subslitutios units for all of Phass.
[, about 385,000 excess. new allowasces will be
creatad per yuar ondar the fanwary 11, 1953
regulations Assuming all exlsting Phase T uniis
{abou 2,000 units) will become sobstinction wnits
for all of Phase L almast 3.000,000 excess, Daw
sllowances will be craated par year in Phass § under
the Jameary 11, 1993 reguiations. See Estimates of
Aliowancss Impact of Proposed Permits Rula
Revizions a=d Altersative Regulatcry Scenarios at
3. 8, and 52 (O 20, 1993) {comparing tomis” for
allowance allsenions under "exsting” rule and
proposed” mele), The Agesay”™s 200,000-aliowsnce
osiimate refiects the axsumption that oniy those
units {about 200 to 300 units) with peojectsd 1995
smissions iower then their 1985 teve) will be likety
1o become substitution uzits under the cumant
regulations. See Caiculation of Potential Impacts of
Phase [ Substitution Units at B¢ [“iotal” of umits
with ""S0; decretse” uader “CATT) Quly 7, 18331
That es:lmsie a0 assomes that some sllowences
that will be created will result om reduced
uitiizauon and will be subject 1o surtender to EPA
under §§ 72,97 and T2.92 of the regulations Id at
Tané 9. c T -

101-228 at 327: Cong. Rec. $16980 [Oct.
27.1990).3 EPA estimates that the
expected reductions by Phase I units
alone curing Phase ] are about 2.4
million fons in 1995 and 1995 and abou
3.5 miliion tons in 1897, 1998, and
1925, Memoerandum from T. Larry
Montgomery to Brizn ] McLean [Oct.
15, 1593], As discussed above. the
siatutery language and legislative
kistory demenstrate that Congress did
not intend these reductions 1o be eroded
by substtution or reduced uiilization
plans. Yet, under the current
regulations, Phase [ units can avoid

. some of these reductions by offseiting

their emissio:.s in Phase [ with excess,
new allowances resuiting Tom such
plans. The use of 200,000 excess, new
allowances per year in Phase I will
negate a significant portion {i.e., 6 t0 8
percent) of estimated, expecied
reductions for Phase I units.

Alternatively, banking these new
ailowances for use in Phass I will
diminish the iniended emissions
recuction impact of the 8.5 million ton
cap established by Congress for Phase I
See 58 FR 6095480955 (explaining the
imporance of the Phase II cap). The
carrvover and usa of the excess, new
ellowances created by early eatry of
Phase T units into Phase § can result in
emissions exceeding the cap for each of
the first Bve vsars of Phase [ by as
much as 200,000 ionas.

The wagaizude of potendal erosion of
expecied emissions roductions supports
the Agency's conclusion, based on
statuiory language and legislative
history, that Congress dic not intend to
aliow substitution or compensating
1nits to create aliowances for pre-Phase *
I emissions reductons that wouid have
been achieved in the sbsence of
substitution and reduced utilization
pians.® The Agency’s conciusion is also

* Becausa, as ciscussed above, Congmass did not
Intend the substiuiicn and compensating unlt
provislons to coeate excass, new allowances,
commentess srred ix clabming that such allowances
account for the 2.8 tv 4.4 milhion wn range for
esiitTated Phass Ireductions in S0, Rather, the
range reflscied. [uar aird, URCeRInry over what
emissions deereases or incTeases would ocour at
Phase If cnits tha! would not be subisct 1o
emissions Hmitations untll Phase IL Because of the
iack of embesbons trdmbons on such unis in Phace
[, tha Phase | exissions of these units and the
impact on iotal Phasa [ reductions could anly be
projectad.’ -

*Thus. contrary to the assertion of spme
comumeniars, the Ageacy's modiScation of 1be
curren: regulations is not based on circular
reasnning. The sialutery langnage and legislative
Estory demnonsimate thay Congress did not iatend
for substitution or reduced utilizxtion plans o
resnit in fawer reduciions thas withow the plans
The analysis that such plans under the fanuary 11,
1993 regulations can resclt in about 200,900 excess,
new allowaness per vear in Phase [ shows the
patestial magaitede of the preblem and supports

supported by Congress’ approach in
sections 404(e), 405, and 410 of the Act.
As discussed in the November 18, 1983
praamble (58 FR §0954), the fact that in
those sections Congress carefully
limitec the abuity of Phase IT units to
obtain addinonal allowances for pre-
Phase O reductions stongly suggests
that sections 404(%] and [c) and
408{ci(1({B) should not be interpreted to
atlow aliowance allocations forall such
reductions.

HI. Modifications of the January 11,
1933 Regulations
A, Substitution Plans

The Agency is modifving the January
11, 1953 reguladons concemning
subsiituzon plans by Lmitiag the
atlowznces allocated to a substitution
unit to the baseline tmes the lesser of:
the 1985 actual 50; emissions rate; the
1985 allowazble 50. emissions rate; the
greater of 1985 or 1990 actual 8O-
ernissions rate; or the most stringent
federal or State allowable SO- emissions
rate for Phasa I as of November 15, 1980,
the date of enactment of dile IV of the
Act. In addition, the final regulatons
eliminate the language in the january
11, 1993 reguladons providing that a
Phase II unit that iecks any commen
OWTieT O GPeralor but 0as a CoOmIaon
designated representative with a Phasa
i unit can, without anytking mors, be
designated as a substitution unit.

1. Limiting the Alpwances Allocated to
Each Substitution Unit

The final rule limits the number of
aliowances allocated to each
suabstitutten unit by calculating the
aliocation using the lesser of the unit's
1585 80; emissions rate or an 50;
emissions rata fhat is measonably
represeniative of what would have been -
achieved without the substitution plan.
Specificaily, a substitution unit will be
aliocaied allowances equal to baseline
times the lesser of: the unit's 1985
actual 50; emissions rele; the unit’s
1685 atlowable S0 emissions rate; the
greater of the unit’s 1989 or 1980 actual
SO emissions fte; or the most stringeat
federal or State allowable SG; emissions
rate as of November 15, 1090 applicable
to the unit in 199559, The January 11,
1993 regulations consider only the
unit's 1985 actual or alloweble SO,
emissions rate.

As discussed abave, section 404(b){5)
recuires that the substitution plaa
include a detacnsiration that the
“reassigmed tonnage limits [under the
plan] will, in total, achieve the same or
greater emissions reduction than would
todey's modification af the regriations to ensum
COASISTENCY with the stature
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have been achieved by the original
aifecied unit and the substitute vnit or
units witbout such substitutidn.” 42
1.8.C. 7831c{D)(3). The Agency
interprets this uro-ns.m i¢ require that
the plen achieve total reductions equal
1o or greater thap pota {i] the Table A

uait's ."E"‘J.C lon cbligation in Phase |

nd i) the rnc.uzqors .ﬂat she
subsiitution unit would have made if it
ﬂud aot -.A:el'ad Puas-“ I. Aucluﬂaﬂg
reductions made, or marndated by |
‘eceral or State law sdopted, pricrto the
:Jasswa of ttl e Iv.

The pream 1ble of the Tenuary 11, 1993
regulations sets forth 2 mf:erenr
interpretation of section 404(h{3) thal
the %"e..cv conciudes is erToneous. As
EPA exwa_"ﬂa iz the November 18,
19293 u‘ea;_. [ F-.'Z 3085 J—OGS:D-S-;

in *’*ajan"ar' 11, 1593 prea:'*DTe.
Lgency stated *_ha: any réductions in
missicns rate that have been., or will
made at the supsttzdon unit aler
£33 without the substiudon planfeg.,
seductions for economic reascns or

quired by fecderz! or State law) “will

(q

o
0

14 37 (D
> 0

_—
not have resuited from Ytle [V and so
:".o ulé “nerbe counted as ~educiion

that would have gcoted without the
clen.” 35 FR 3601 {emphasis acdced),
The difficuity with this '1'1'5‘:-'.1r=tav:::1-~ is
thel it appears 1o read cut of section
10403 _be requirerment o ensure that
z sudstitution plan dees net gegate
recuctions “that would have been
achisved by = = = the subsurute unit

* 7 towrthout such substituton.” 42
3.C. 7851chi3). In the absence of the
slan, the subst*'.z'.c.. unit would Aot be
subiect to title IV unu! Phase 1. If only
recuctions required Sv dte [V were
considered under secticn +04(b)(3), tha
zmoun: of reductions tat would have
been zchieved by tha substitution unis
witaou: the plan [i.a.. the reducidons in
Phase I} would aiwavs he zem o
The reference tc such reductions would
he: e:’c e be meaningless. In m:e":: ating
ts..cn..‘d net :e cresumed Lhat

Some con-._.emers o—\ f:. No"ﬂmoe.
18, 1653 D"JDOS&L sugzesied a :::.'.'d
interpretation of sectian 404(%

clzimed that the oravision acdresses
oniy situations whers, as part of the
suSsiiution plan. atlowances that
would be allocated to e subsitution
unitare instead ailocated by EPA to the
Tabie A unit. Specificaiiy. the
com:r:e..ters al Iecec ¢e: e lemm

feassigned tonnegge Umits” and “such

subszizu:ion“ in section 402(DH3) are
synonymous and refer oniy to the
“allocation of a qumber of aliowances 1o
treg Table A unit in addition to thoss
that the Tabie A unit would gthervisa
receive.” Commients of UARG at 33 n,

4+ and 34. Accordingly, it is argued that

wn

section $0+(bl(5) requires only that the
number ofadd'L’c"naE allgwances that
are aligcated under the plan (o the Tabls
A unit cannot De greater than the
numberof ailcwances that are
subtracied from the allocation that the
substitution unit would otherwise
recaive under the olan,

Toe Ageacy rejemis this interpretation,
which is [nconsistent with the
sudstitution plans that the commenters
themselves have submited to :.l:e
Agency and wilca would reduc
secrion 404(bl(5) w0 2 tiviality. As the

. commenters noted. sect.r:n -:U*-:LD]

describes a substitution plan as "z
i"C‘pOS&l to "=~=ssi. €. in .v"cze or in part.
t5e affected 'Tabie A unit’s sulfer
dioxide recucticn requ‘eme..ts o any
cther unit(s)” under the control of the
wrrer or operaicr of the Tatle A upit,
42 U.S.C.7651¢h) and Comments of
L’.iRG at 33. According to the
commenters, such reassisgtumient ocours
aiv where allowances otl:e-w'se
aliccated o aaujsuruuow te:e
instead allocated to the Table A unit [¢,
t 34 and 0-1, This is aﬂe-?ed;y the
circumstance to which section
Mi5) would amﬂ".
ifthe commenters' interpretation were
cerTect. tien oncy tros2 plans that
2CTL i'v provida for such an additenal
adlocation of ailowaccss to the Table A
unlt wouilid be subsuiziion sians, as
defined bv section ,oﬁr‘m Haowaever,
slthough 3 o) of the January
11, 19493 regula:xor.s orovides tae option
1o recismibute allowancs zllecations n
this way, SLCb. "ee:.smcuuo.. is not
regurrec by § 7241, Moreover, EPA has
not receivad a s:n sgie subsiitution plan
for2ny units that incluces such a
recisimpution of allewance aliocations.
See 58 FR 22667326870 (June 17, 2993);
June 25, 1993); 58 FR
3/Tulv 16, 1963} 58 FR
[
L

|«

i!"3. 18930 58 FR

roposed plans.
an,. rec.:t"aur.o

i '“e >Losu'|_ ion clans
date are “progesals to:ﬂ :
rzduction .Eu_'remen:s for
304ib) Further, the co ..n:e...ers’

interpretation of sectlon 40
recuce that grovision o a trivial
l*éq'..ll"amﬂ"’t thar EPA cannot give mors
accitional eilowances 1o the T2 b e A
un:tthan it takes from the susstitution

1TiLE

.

’ ‘:mar::::.v EPa souids ot ~Ce"“e CDF’“-"‘-ema-s

iater: rargtion., Allowge fawer ACdinenal allowances

W' nen s,e«-'_'or‘- +04(b)(5} is sroperly
reted, thess u'-oc;le"r's Qva_;oga 2,
The em‘. “resssizmed tonnage mits”
rafers to the total al‘owence allccations
'rade in evary substitution plan, to the

Tatle A and substitution uzits under
the plan and ast simply to redistributad
allowances. Thus, section 404(bH)(5]

recuires that each substitution plan

mdst result in “the same or greater”

recuctions of sulfur dioxids smission

as would kave been made by the Lab
A and substitution units without a

subsdtudoen plan.3 42 17.5.C,
Ealc'bj\a,

Tze Agency concludes tha! section
10a(5)(5] must be {nterprated to take
:L to acgount, and av omﬂuzﬁu::
zllowances 10 the substinution vnit for,

reductons tEat would otherwisa have
tesn mace at the substitition wnit sicce
1885 in "*e absence of a substitution
oian. The Agency mainiains that there
dre Twe caizgorizg of reductions that
would otberwise have been made and
that thereicre ;;_o“'f: re excluded Zom
thezilomticn of a'_Lc)wa,_Ces o

usstiution units: 1} emissions rate
recuctions that were made veluntariiy.
icrezconemic or other reasons, :w a
,sn...t on enis after 1985 ard cefors
imant ’: :‘de Y: and (3} emissioas
3 substitudon undt
:"‘OF‘ "*at wers

e

G, [888 or 1850 5Q; smissicns rate
Wis regard to the Irst categery of
emussions reducions, EFA {s modifving
the jenuary 11, 1893 raem:r_od_s o
orowide that subsututios unis will not
te zilocated 2i! ua_m:es for voluniary
2 ns cctions made before
enz ‘ L.= ™ Lea. reductions
before il nacunent tpat were oot
mandaied b;-' 'ede;,.‘ ot Statg iaw and
tha: were mace for ecotiomic or other
reasens. To theexienraunit's 2 -m.’ssibns
ralg recuctions ae cal used by economic

ar: h: ava axisred

R SR
l

en Lnte account

ard exzluded

aan are subiracteg Tom the
3 wance al.ocaticn.
=‘."be coermmentess rallad on Senale Regert New
213 at 207 and 3 foer statement 37 Senator.
L,e.L.\_..s 126 Cong, Rec S1BSEC [Gativ #ﬁ. Gt 27,
1580, le sugpan [ne claws thal secuon s04ibils)
requ s WFJ:CET‘?.[,GE gniv af the emissions
reduChiens 1hatl wou.e e achieved ov (3¢ Table A
LAl A0 00t those Sy the substit viioz cxit, Iz the
szosarce of the 2lan, Suek rediance is mispiaced
becse secion T recuires thatite
eﬂ:ss ons reducin .s.\ Sath Sie A and the
= L2 sonsidered,
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from allowance a!locat*ons In theory,
anv reductions made by a unif between
1985 and 1939 could patentially be in
response to such factors and, if o, could
be considered as reducitions that would
have cocurred wz‘ihout the substitution
plam.
" The Agency tzins that there must
be 2 bright tine d:au {3 determine
whether 2 unit's voluntary reductions in
emissions rate would ccour even if the
Lnit were not a sybsttution unit. It
would be difficult to make acgurate
case-by-case determinations, concerning
2 large number of units, as to whether
the owners and operatorofa pa:*lcuTar
unit ::ac< sCtions afler 1885 o reduce it
emissions rate in anticipation of the unit
becoming 2 substituticn unit, Such
determinations would require analyzing
ecanamic and cther factars that may de
involved (e g fuel costs, the ‘iming for
rets ::-‘t...ﬂg of pollution conuels, and the
regulatory benefits and risks of
becommg s substitution unit), balancing
the factors favoring or disfavoring action
to reduce the emissions rate, and
judging what the cw:n‘ers and operator
woum have dore iz the past concefming
the unit's ernissions in fue absence of
substitution plans.? See Cemments of
Enw:o....‘en\ Defenge Fund and the
Maturat Resources Defense Counci:

[Sme:“ d Feh. 10, ‘99-,] S‘.:::lar
deiarminztions would “-esu_ 1shiy have
to ke :':eae foreach approve

substtution unit, and ail on»a.)cﬂ
zllocations mighi have to he adjusted,
cach time the cwners and operators of
the unit'take acuions afier approval of
the substitution plan Lha' recu:e the
unit's emissions rai2 in Phese L.

The Agenc.'_u cr:h.ces hat the bes:
approach to deve‘oping a reasonable
approximation of what a unit's
emissions rate would be in Phase Iin
the absence of a substitutiao plan is to
treat ali voluntary emissiozs m=ie
reductions after 1985 and through 1896
{the year in which title IV of the Act was
pas.secz) as *ec...ct;ons that would have
occurred in Phase | in the absence of 2
substitution plan. Prior to enactment of
the Clean Air Act Amendments of 1890,
urilities had no reasonable expectztion
that ermissians reductons would
generate nationally tradable allowances
under the Act. The reducuo“s ware not
made in response to the availability of
allowances under substitution plans.
December 31, 199C {rather than
Naovember 13, 19490, the specific date of
title IV’s enactment) is used as Lbe auts

*Thus, pa...c.-]u.v where hm area la_rge
sumber al emus involved, the Ageacy dees not
agree with those commenters that claimed that a

nowing tha! post- 1990 reductions would not nave
cecurred in the absa.nce of 2 substinton ; an
wonld pe Teesily evalyated. Jd.

at'is

off point for determining what
reductions that would have occurred
without the plan because emissions rate
data is availeble on a calendar year
basis. Even though seme reductions
after 1990 perhaps would have occurred
without the plan, it weuld be diffcult
to sert out, for a large number of units,
the [mpact of the availability of
substiiution plans for the peried atter
the substitution provision was enacted.
Further, reductions reflected in a
jxnit's 1889 or 1990 5C. e,;,.ssxons r2le
will e treated as representative of
reductions that wouid conunue to be
made up Arough 1998, In the November
18, 99;. p-op05al the n:e 2y proposad
tc use the 1990 actual . enussions
rate as the measure of e.“.ss:cns
reducticns made before passage of title
“.' The 1990 rate was proposed because,
s the emissions rate closesi to _
I‘qO‘.’E;qu- 13, 1990, it is more fikeiy to
refiect all the reductions mace prior e
passage of tirle [V, The rate for an eariier
wearis less likely to reflect all
reductions rmace before passage of tide
IV. However, several commenters
expressed concem that a unit's
smissions raie for 2 single year {ie.,
1580] might be unusually low and
thersfore uﬁrep-eseﬂ*a:we of it
emissicns raté prior 1o the passage of
title I'V. These commenters suggesiad
“.:L il post-1585 emissions rales are
d. the Agency shouid vse a formula
na a llows consideration of actual
emissions rates {or 1983, 1889, and
1990. See Commenss of Utility Alr
Fegulatory Group at 45 [submitted Feb,
10, 1954} Comments of N5hem States
Power Company at 8 [submitied Fed. 10.
19647 Oiher comrmenlers claimed that
the 1950 &mission rate may be lower
than the 1985 emission raie because of
normal variability in the sulfur content
of coal or in scrubber performance. They
5"zges\ed & case-Dy-case cetermination
ofwhether such "ananfi Iy accounis for
" the lower 990 emissicns rafe. -
Balancing these factors, the fnal ruie
uses the greater of the 1889 £r 1980
actual SO; emissions rate 1o reflect pre-
title IV emissicons rate reduciions. A
unit's 1589 or 1990 ernissions rate
{which are the most recent, actual retes
prigr to the enactment of title IV) will
be wreated as represe-n.:t:ve of its
emissions rate in Phase I in the absence
of 2 substitution nlan, This provides
some fexibility 1o aveid using a single
and perhaps unrepresentative year. All
voluntary emissions rate reductions
made aer 1980 will be treated as
reduciions that would not otherwise
heve ocourred. '
Severzl commenters oppased the use
of any posi-1885 aciual emissions rate
i limiting allowance aliocations to.

SO SRN g
w

substitution units, Commenters argued
the use of the 1990 actual emissions rate
is arbitrary, Allegedly, this approach is
arbitrary because it assumes that
emissions-reducing actions that were
taken defore 1991 for eCoOnGmIc reasons
will net necessarily centiny eto be tzken
after passage of the Clean Air A
Amendments of 1630, which Cbangec.
li,e econornics of such aciions,
Commenters stated ‘,.:at wijlities mign:
redirect low sulfur coal Zom tke
poiential subsitution unit to ancther
unit and burm higher sulfur coal at the
former unit. They alse suggested that
the lower suifer coal contract
expires, the ut lxtvm;ght contract for
hioher sulfur coa
There ars severaW problems with these
ca..‘me:tors argurnenis. A reduction in
wait’s 1989 or 16680 emissions rate
E-u. 1585 could na the result of severa!
tvoes of actions, inciuding the addition
of polluticn conroi equipment or the
use of low sulfur coal. To the exten: that
the reduction reflems z capital
investment in pollutica control
ecuipment, itis :easonable to assurie
that the equipment will p‘obabiv:emajn
in place and conlave to be used. Even
W ere _n reductices were achieved
‘mr L the use of low suifur coal, the
1se o'hJC' coal or switching i high
ulfer coal req~'"ﬂs. inomany cases,
cezilal investment in new ezuipment
This reduges e fikel ;mod Lt
em.ssw reducticons made before
gnt of title IV weuid be reversec
assazﬂ of Utie V.
Mo reover, 1 seciion G+,
Congress required EPA to ensure that
:he reduciions achleved under each
substirution plan oe the same or greater
" the recuctions that would
oiherwise be qcmm'eﬂ‘ withaut the
subsiitution pian, 42 U.S.C. 7631c.
Becausz 0 e paramcunt importange
apparently p'aced on the geal of
acnieving intended emissions
reductions, Congress reguired the
Agency to adopt an approach that
would ensure 1o fewer reductions with
sulstitution plans than withoul such
plans but that could result in more
reductions with than without the plans.
Ir light of thus statutery requirement
and the difficulty of dezermining what
reductions would have >een made
without su os irution nians the Agency
concludes that the 1$8$ or 1990 actuai
emissions rate is a reasonable proxy for
a unit's Fhase I emissions rats without
the substitution pizn. To the extent that
the ﬂ\genc} s approach of using 1989 ar
1890 emissions rate overstates the
reductions that would be achieved
without the plan, the approsch errs in

a direction thai ensures achievement ol

whan

U\

than'
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the peramount siatutory objective and is
consisten: with section 404(b)(3).

In contrest, commenters’ preferred
alternative—using only 1985 actual or
zllowable emissions rates—would
guarantee, in some cases, viclation of
the statutory objective of no fewer
reductions with, than without, the plan.
Ome particulerly graphic example of that
resiit is where a Phase T unit is
voluntarily and permanently shutdown
betweea 1585 and 1987 and is brought
into Phase I as a substitution unit.
Without a substitution plan, the unit
would emit no sulfur diexdds and
receive no allowances iz Phase [. With
the plan, the unit would still have no
ermissions but would be allocated a
significant pumber of new allowances
reflecting {ts 19835 emissions and other
units could use the newly created
allowances to authorize ermissions that
waould not otherwise have been allowed.
See, e.g., 58 FR 38375 {zoucing permit
application with plan designating, as
subsdtution units, Poston units 1, 2, and
3. whick were permanently shut down
in 1987). The Agency's use of the most
recent actual emissions rates prior to
passage of title TV {s a reasonable
approach o achleving the purposes of
section 404MI(5).

Cornmenters also argusd that the
Agency’s approach penzlizes those
utilities that were “environmentally
* 7 * progressive’” and will discourage
veluniasy emissions eductons in the
future. Comments of the Class of 85
Regulatery Response Greup at 8
(submitted Feb. 10, 1584). However,
each utility that made emissions
reductions at Phase [ ucits after 1983
and before the date (Jeruvary 1, 2000)
such reductions are required uncer 4tie
IV already berefits in Phase I of the
Acic Rein Program. during which the
uniis are allocated aliowances reflecting
in part the 1885 emissions rate. See
Comments of Northern States Power
Company at 3 {noting that allecations to
most of the udlity's units in Phass [ and
Phase I exceed 1990 emissions levels),
The igsue here {5 whether, if such 2
utilify elects to bring selected Fhase I
uniis icto Phase [ toe uiility should
receive additioral bezeft (in the form of
extre allowances for pre-tide [V
reducticns] that viclates section
4040)(5) of the Act The Agency ™ _
believes that the approach in the fnal
mule is & reasocable implementation of
section 404{p}(5).

b. Most stringent fecera) or State 50;
emissions limitation. [z acddition to
limiting 2 substitution unit's 2llowance
aliocation using the unit's 1989 or 1990
SO: emissiors rate, E24 s also
modifying tbe January 11, 1583
regulatons to provide thal a

substituiion unit will be aliocated
allowances based on an emissions rate
that does not exceed the most stringent
50; emissions iimitation imposed in
Phase I by federal or State law, as of
Nevember 15, 1990. By definition,
emissions rate reductions that were
mandated prior to Utle IV's epactment
and that are reguired regardless of
whether the unit is a substitution unit
are reductons that would have occurred
in the absencs of tha plan,

The sgency recognizes the difficulty
of deterseining whether any particular
federzl or State emissions reduction

" requirement {whether a tightening or a

loosening of emissions lmitations],
adopted after dile TV's enactment,
would have beex acopted in the absence
of substitution plans under title IV.g
This is similar to the problem of
determining whether voluntary
2missions rate reductions after 1990
would have been made without a
substitusion clan, exceot that, with
regard to feceral or State emissions
limitadans, political factors favoripg or
disfavoring Impasition of the limitations
would have to be weighed.
Consequently, the Agency maintains
that a bright line, basad on title IV's date
of enacorent, showd be established and
tha’ emissions rate reduciions that were
mandated by federal or Siate law
acopied afler November 15, 1890 should
a0t be treated as reductions that would
otherwise have occurred. As axplained
in the preambls of the November 18,
1998 proposal (58 T'R 8053586), the most
st@ingect allowable rate ‘or purposes of
subsitution-unit gliowance allocations
will be tae most stringent rate as of
Nowvember 13, 1980 after conversion o
pounds per mmBtu but without any
annuelization,

Some commenters argued that the
Agency shouid distinguisk between
federal emissions limitations and State
emissions limitations end consider only
facderal Lmitations ir zliocating
allowances to substitution units. They
alleged that it {5 unfair to "penalize”

%ln contrasy, Silate emissioms lumitations adopted
pripr 10 pessage cf title 7V do not raise the same
guestion adout whether ey would Zave beec
adopred io the absence ¢f titie [V Such emissions
limitauons. eg.. the Magsactuserts acid mgin law
passed :n 1885 ware ig fac sdepied (n the absence
cera} aaid main pregram The Massachusents

ncluded & provision staning that the
Massachusens iegislanere intended thet reduciions
mace under that statute e coedited 10
Massacnusens' share of required reductions a
faceraj acid rain program was established in tke
future. Massachusarns, Asts of 1535, Chap, 580 §&.
Some commenters challenged, as sanrary to the
intent of the Massachusens law, tne uss of the
Massachuseits emissions lirmitauons tc limit
aliowasce allocations woder Ste IV, Howsvar,
Cangressiznal izlent. 2ot the ntent of the
Massachuosens legieiaiure. (s relevast Lo interpredng

ot

tiie Iy

utilities in States “tak{ing] the lead in
controiling air emissions™ and that title
IV references federal, but not State,
emissions limitations. Comments of
Dairvland Power Cooperative at 2
(submitted Jan. 28, 1684). However,
section +04(5}{5) requires that emissicns
reductions with the substiturion plan be
no less than reductions without the plan
and does not distinguish between
reductions without the plan that are due
to State law from those due to federal
law. Thus, contrary to the commenters,
there is no basis for considering only
federal, and ignoring State, emissions
limitations in applying section
404(b){5]). Further, the Agency reiterates
that:

[Siince reliance on substituticn plazs is
opticaal and the use of the mos! stringent
atlowable rate {in conhunction with the 1885
actual or allowable rate end the (1589 or}
1990 accual rate) to aliocate ailewances under
suct plans is pecessary to meet statatory
emmissions reduction goals, it is diffeult to
sze how such use of the mnost stringent
allowebis rats could be viewed g5 unfair to
utilities jocatad in States that mandated
reductions. This 2pproach simply prevents
the creation of excess, new ellowences and
thereby ensures that redustons randsated by
such States are not vsed to {nerease
emissions elsewhere shave the levels that
title TV was intended to echieve.

55 FR 60956,

Using federal or State emissions
limitations to limit a particular
substitution uzit's allowance allocation
raises certain questens, particularly
where some emissions limitations are
not unit specific. For example, under
some Siate laws (e.g., the acid rain laws .
for Massachusetts and YWisconsin), a
utility bas @ maximum average
ernissions rate for its units in the State.
Under other State laws [a.g., for New
Harnpskire and Minnessta), a utility hes
a total tonnage emissioas cap for all its
units in the State. Maximum average
ernissions rates or maximum total
tonnage Limits allow utilities the
flexibility to exceed such maximum
rates or imits at Individual units 50
long as the maximum rates or limits are
met on a utility-wide basis. Sincs
individual units mav exceed such
maxinmum rates of Lmits, the Agency
copciudes that it should not treat the
meaximum retes or Lmits as the most
stringent limitation for each individual
unit. However, while vtility-wide
lirnitations provide some dexdbility,
such limitzliors impose bounds on the
emissions of individual upits, zlpeit
bounds that depend on the emissions
fom other wnits owned or operated by
the same utility, There is no basis for
ignoring the {act that a unit may have to
make emissions reductions because of a
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utility-wide limitation, just as it may
have to reduce emissions because of a
vnit-specific Lmitation,

Consequenily, the final revised rule
provides that the Agency will develop a
meathod for using both the unit-specific
and non-unii-specific emissions
limitations to limit the allocation of
allowances 10 a substitution unit, This
method will not treat non-uznit-specific
limitations as if they were unit specific
and will not aljow allocation of
aliowances for reductions that were-
necessary to meet non-unit-specific
limitations, Because there are significant
differences among State laws and the
manner in which they express non-unit-
specific emissions Hmitations, the fnal
revised rule gives the Agency the
authority to develop this method on a
cass+by-case basis for each proposed
substitution unit, This approach will
give the Agency the flexibility to take
account of veriations among States and
will allow interested parties an
opporiunity, €.z., in proceedings on
individual permits, to comment on the
method that the Agency proposes to use
with regard to a particular nogn-unit. ©
specific Imitation. )

Several commenters made specific
recommendadons concerning the
method that EPA should use to apply
the unit-specific iimitations under
Wisconsin's agid rain law, Under the
Wisconsin law. each meajor utility that
generates electricity in the State must
achieve an annuval averags sulfur
dioxide emissions rate that does not
excead 1.2 lbs per mmBtu starting in
15935 from ali fossil fuei-Sred boilers
under the utility’s ownership or control.
A Wisconsin utility that mests certain
requirements may trade emissions with
another Wisconsin utility. One utility
accepts—and adds to its annual
emissions—emissicns om another
utility, which subtracts those emissions
from its annual emissions and thereby
reduces its annusal average emissions
rate 1o order to meet the utility-wids
limit. Some commenters suggested that,
in initially allocsting allowances to
substitution units in Wisconsin, EPA
consider only those Fedsral and State
limitations that are expressed as unit-
specific limitations and not the utility-
wide limits under Wiscoasin's acd rain
law. Thesa commenters supporied an
end-of-year review in which ezch
Wiscensin utility will have to
demonsirate whether, if the allowances
allocated to its substitution urits in
Wisconsin are treated as emissions by
those units, the utility will still be in
compliance for that year with 1.2 Ibs per
mmEBtu limit In this demenstration, the
utility will sum the actual annual
emissions of eack boiler awned or

controlled by the vtility, except in the
case of 2 substitution unit where the
allocated allowances wril be used.
Where emissions wers taded for the
vear, traded emissions will be
subtracted by one utility fom, and
added by another utility to, the sum of
emissions and allewances. The total
will be divided by the sum of the annual
mmBtu utilization of all the boilers
involved. To the extent that the result
excesds 1.2 1bs per mmBty, théntility

. will be required to surrender, and EPA

will deduct, allowances allocated to the
substitution units for that year. No
cemmenters supported imposing limits
on the ability to transfer the substitution
unit's allowances prior to the end-of-
vear review, However, one commenter
opposed the use of any end-of-vear
review to apply the Wisconsin utility-
wide emissions limit,

The Agency is not deciding in the
instant rulemaking what particular
procedure will be used for appiying
non-specific emissions limitations and
whether to adopt an approach involving
end-of-year review, However, such
review may be the best way 10 take
acgount of the flexibility that the
Wisceonsin acid rain law and other State
provisions provide to individual units
in meeting State emissions limitations.
The fina] revised rule, therefore, allows
EPA to decide on 2 case-by-case basis,
2.g.. in individual permit proceedings
on proposed substitution units, whether
1o require end-of-year review to apply
non-unit-specfic emissicns limitaticns.
The Anal revised rule also authorizes
the Agency to require aliowance
surreader, and make allowance
deductions, by the allowazce transfer
deadline as a result of such review®

The Agency maintains that it is
unnecessary to impose, pending any
end-of-vear review, limitations on the
ability to wansfer a substitution unit’s
allowances, The risk that a substitution
unjt will not have allowances in its
Allowance Tracking System zccount to
cover the deduction is small. As of the
allowance wansfer dezdline, the unit’s
account mus! contain, in any event, _
sufficient allowances to coverits =
emissions for the prior vear, The
deduction of aliowances resulting from
the substitution unit's end-of-year
review must be made before the Agency
determines whether the unil's emissions

*ConTary I one commenter’s claim, the fact that
section 402(3) of the At defines “'ailowance™ as
“an gutborizgtion * * *toemii* * *onetencl
suifur dioxide” in no way bars the imposition of a
requirernent, consistent with other sections of the
Act tosummender allowances, 42 US.C 7553a(3).
Seciion 403{%) of the Act states thal an allowance
atlocated under title TV is 2 limited authorization
10 emit suifer diaxide in accordance with the
provisions of this titie.” 32 U.8.C. 78515(1).

1

exceeded its available allowances.
Consequently, the failure of the
subsdtttion unit to have sufficient
allowances to cover any deduction
resulling from the end-of-year review
will constitute a violation of § 72,41
{and so the Clean Alr Act itself) and will
resuit in excess emissions and trigger
excess emissions penalties. Not only are
limnitations on ransferability
unnecesssary, but also they would
reduce the compliance flexihility that
Congress intended to provide through
substitution plans. The final rule
therefore does pot imposs any limits of
transferability, pending any end-ofeyear
review,

In sum, the Agency concludes that a
substitution unit should be allocated
aliowances based oa the lesser of four
emissions rates for the unit: 1985 actual
S0: emissions rate; 1985 allowable 30,
emissions rate; the greater of 1989 or
1990 actual SO emissions rate, or the
most striagent Federal or State
allowable 80; emissions raie applicable
in 1995-95 as of November 15, 1580,
The first two smissions rates are set
forth in secticn 404(b}(2) of the Act, The
latter rates zre added in order ta snsure,
in accordance with section 404{b)(s),
that 2 substitution plen will result in at
least the sarne ameount of reductions that
would have occurred without the plan.

Tais approach requires the
submission to EPA of data on the 1989
and 1990 emissions rates and the
emissions limitaticns for 1895-589. For
the reasons set forth in the November
18, 1993 preamble (58 FR £0956), the
Agency maintains that secton 404(b)
orovides adequate sutherity to require
submission of this data and to usa the
data to calotiate the allowance
allocation under the plan,

c. Baseline. Under e final revised
rule, 2 substitution unit’s ailowance
allocation is caleulated by multiplying
the lower of the above-discussed ,
smissions rates by the baseline, which
reflects 198587 utilization, The Jenuary
11, 1953 regulations used baseline (and
only the 1685 actual orallowable SC;
emissions rate) to czlculate the
allowance allocation. in the November
18, 1993 preamble, the Agency
discussed the options of basing
allecations op utilization at the time a
permit application is submitted or
Tequiring utilities to project what future
utilization of the substitution units
would be in Phase I witbout the
substitution plan and using the
projected utilization 1o allocate
allowances, No cormenters supported
the use of projected utilizatien, and
those that specifically addressed the
matter preferred continued use of
baseline. For tie reasons set forth in the
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preamble {38 FR 50956-57), the Agency
coencludes that a substtution unit’s
baseline should continue to be used ¢o
calculate the allowance zllocation. -

2. Limiing the Number of Substitntion
Units

The Agency rejects modi?jcations of
the Januery 11, 1993 regulations making
upiront approval of the desigraton of
substitudon units and allocation of
allowances to such units contngent on
an end-of-vear review of the need for
such units for each year that the plan
was in effect. Under such an approach,
the Agercy would allow only those
designations of substitution units that
actually proved to be needed. No
commeniers supported that approach,

Beczuse allowance allocaticns for

substitution units are Limited as

discussed above, the Agency concludes
that requiring end-cf-year review of the
need for subsdtution units and thereby
limiting the number of such units is -
unnecessary. If a substitutdon unit is not
allocated allowances for emissicns mate.
recuctions that would have coeigrred.
withou! a substitution plan, then the
unit will use up all or most cf its
aliocated allowances unless the unit
made new emissions rate reductions
that would oot otherwise have been
mace. To the extent that a substituiion
unit frees up allowances by making
such new emissions rate redy ctiors.
section 404(b)(1){5] is not viclated, See
::8 FR 50957, In short, because today's
final rule prevents any substitution uni:
from creafing new, excess allowances.
there {s no nead to impose further
requirements limiting the number of
substitution units.

3. Requirement Tha! the Substitution
Uzii Be Under Control of the Table A
Unit’s Onwner or Opérator
The Jenuary 11, 1953 reguiations

provice that the statuiory requirement
tha! the substitution unit be under the
control of the Table A unit's owneror
operator is satisBed where such units
kave only a cormmon designated
reoresentative. This was bzsed on the
determination that a common
cesignated representative gualifies, in
such cases as an operator. 40 CFR
72.41(0)1}i) see also 22 U.8.C.
7651c(b). In the November 18, 1993
preamble, the Agency proposed to
reverse its interpretation that having a
corumen designated representaiive,
wi Lno_v more, meets this statutory

requirerment and to revise the
regulatons accordingly. 58 FR 808957
60958, The Agency today adopts the
rezsoning, set forth in the November 18,
1993 preembie (/) and in the preamble
of the Acid Rain regulaiions on nitrogen

. opdon

oxddes (59 FR 13554-535), that a
Geszgnated representative is not, merely
by boiding that position, also an
operator.

Iz the p'ea.mb e of the january 11,
1993 regulations, the Agency stated that,
under some circumstances, a designated
represeniative’s “duties and level of
responsibility can be equivalent to that
of an operator.”’ 58 FR 3600. One such
case, identified by the Agency, was

" where a designated representative

represents multiple sources
participatingina subsumtson plan and
otherwise lacking the same owner or
operator, [ that case, the designated
repnese-:tath e's respoasibilities are
gllegedly “broad enough to bring bim or
her within the definition of operator
Id. As discussed in the November 18,
1993 proposal and the March 22, 1984

-firal NOx rule, a designated

representative’s responsibilities ina
multi-source substitution plan are not
actually any broader or more complex
than they are under other compliance
Therefore, there is ne basis for
traa‘d.mg a designated representative in
suck 2 substitution plan any differently
tharm a designated representative under
anv other compliance option. In all such
cases, a designated representative is not
an operatsr. The final revised rule
reflects this conclusion by elimipating
*a.t_gueoe from the january 11, 1863
regulztions that provided that units with
a commen designated representative,

and nothing more, could participate in
a substitution plan.

Scme cor‘mnrte"s note that, aithough
5§72, 41{ {1}(i) requires that the
substiution and Table A un its have
" me same owmer or eperalor” (40 CFR
T2.4100}{1}1) (1993)), section 404(b)
itself siates that the substitution unit
rus: be “under the control of the owner
or operator’’ of the Table A unit. They
argue that, in implermenting section 404
(bl and {c}, the Agency sheould focus on
whether there is such control. They
suggest that the ownerskip of the units
is not necessarily determinative of
whether the control requirement is met.
They allege that, on one hand, where
the units have multiple owners only one
of which is in common, the control’
reguirement may not be met, On the
otirer band, where the units lack the
same owner or operator, the control
requirerment allegedly may be met
throuzh contractuel arrangements under
which the owner and operator of the
substitution unit commit, inter alia, to
make emissions reductions and deliver
allowances to the owner and operator of
the Phase I unit,

In this final rule, the Agency is no!
acddressing these additional issues
conceming under what circumstances g

proposed substitution unit is considered
to be under the control of the owners or
operator of a Phase T unit, EPA is
addressing these issues, and the related
comments. in & separate direct final rule
in this Federal Register. Inorderto
preserve these issues for resolution, the
Agency is adooting in today’s final rule,
the statutory language requiring that the
owner or ope*'ator of the Phase T unit

“sontroi” the substitution unit that it
designates.

4, Cther Changes

The Agency has adopted several other
minor changes to clarify the current
§72.41. For example, as discussed
above, z substitution plan may
distribute allowances between the
subsdtution unit and the Table A unit.
The Bnal rule makes it clear in
§72.41(c)(2){ii) that, where there is more
than one Table A unitin a plan, :
allowances may be distributed from a
subsdtetion unit only to the Table A
unit that designated that substitution
unit, The final rule also eliminates the
superfluous. but potentially confusing.
final sentence in that secticn of the
Janvary iz, 1993 ules because the
sentence simply repeats the llmztadon
in § 72.41(c)(3){i) on the total number of
elicwances available undera
sunsmu o“ plan. See 40 CFR
] (19920 R
B. Reduced Uniization Plans

The January 11, 1992 regulations
implementing substtution and reduced
uti:ization plans pose similar problems
concemning the crestion of excess, new
aliowances, However, because section
+08[ci{i)(B) of the Act {unlike sections
504{b) and (c]) specifies the formula for
zllocating allowances. the Agency is
adoptng a different approach in
modifving the requirements for
compensating units than the one
adopted @dax for substitution uniis. In
order to ensure that reduced utilization
plans are used as a means ofaccountmg
for emissions from load shifting from
Phase [ units and oot as a method of
creating excess, zew zllowances through
garly eniry of Phase [ units into Phase
{, the Agency roust limit the
circumstances under whick Phase 11
units can become compensating ._nns

In the November 18, 1993 notice ¢f

proposed rulemaking, the Agency
suocested two cptions for limiting the
dDS‘ngath"l of compensating units: the
first optien reguiring that the
compensating units De actually needed
to compensate for reduced u411mLo‘:
and involving an end-of-year review of
need; and the second option limiting
up-iront the category of units that can
qualifv to become compensating units,

7&.‘:1\\.
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The Agency is today rejecting the first
option and is adopting the second
gption with some modifcaticns.

1. Limiting the Category of Units That
Can Qualify as Compensagng Units

Under the optics (Opton 2 in the
November 18, 1993 propasal) adopted
today with some changes, the categery
of units that may be designated as
compensating units is limited to those
units whose cesignation cannot create
excess, new allowances. The fnal
revised rule provides that a unit can be
designated as a compensating unit only
if {1) the unit's baseline multiplied by
the lesser of the unit’s 1885 actual or
allowable SO; emissions rate does not
exceed {2) the baseline multiplied by
the lesser of {i) tha greater of the unit’s
198¢ or 1990 actual S0; emissions rate
or {ii) the unit's most stringent federally
eniorceable or State enforceabie SO2
ermissions Hmitation for SO: for 1985~
§9 as of November 15, 1950 plus {iii] the
lesser of 10 percent of the tonnage
calculaied under (1) cr 200 tons.

Consistent with its conclusions
concerning substitution units, the
Agency maintaias that excess
aliowances may pa created by the
designation, as 2 compensating unit, of
any Pbase O unit whose baseline,
multiplied by what its arnual SO-
ermisgicns rate in Phase [would be in
the absence of the designaion, is less
than the annual allowances allocated 1o
the unit as a compensating unit Even if
such a Phase [ unit increases its own
generaticn 10 provide compensating
generation, the unit may be able to use
its own allowance alloceton to cover its
cwn zmissions without making any
more emission rate reductions than it
would bave ciherwise made. In .
addiuon, 188 Unit may have extra
allowances to ansfer, sall, or bank for
future use. In order 1o prevent the
creation of excess, new allowances,
such units will not be allowed 1o be
designated a5 compensating units.

For the reasens discussed apove, the
Agency concludes that excess, new
allowanges zre coeated when Phese I
units entering Fhase I (e.g.,
compensating units) are allocated
allowarnces for emissions rate reductions
made, or mandated by ledera! or State
law adopted, before passage of titla IV,
The general approacs in the final rule
is tc%a:. fom becoming compensating
units, those units thet would otherwise
receive such allocations if they wera
compensating units. Units that qualify
as compensating units will be allocated
allowances under the formula i1 secticn

508(c}H1)(B). i.e., baseline times the 1885
actual or allowable emissions rate,1°
Contrary to some commenters, section
408{c}(1}{B] does not recuire the
Admiristratar to approve whatever
units a nility designates as
compensating for reduced utilizadon.
The Administrator must approve only
those compensating-unit designations
that are consistent with the purposes of
title IV, 42 U.8.C. 7651h{c}(2). Section
408({c)(1 (B} doas oot expressly require
the Administrator to consider a unit's
1885 or 1990 actual emissions rate or its
most stringent emssions limitation.
However, in reviewing proposed
.compensating vnits using these factors,
the Agency is impiementing secticn
408(cl{1}{E) in a way that precludes *'a
pattern or practice’’—i.e., designation of
cormpensating units that would receive
excess, new ailowances—"that is
counter to the intent of section 404 and-
* * = gtle {IV of the Act].” Senate Rep.
101-223 at 334. -
This approach is similar to tha

__adopted witk regard o substitutian

units excepl that, while the final rule
allows uniis to become substinntion
units and adjusts their aliocations, the
final rule completely bars cerain units
from becorming compensating units,
Consistent with the provisions
concerning subsdiution units, the
provisfons for compensating units use
the greater of the unit's 1989 or 1990
emissions rate s reasonably reflecting
voluntary emissions rgductions made
before passage of title IV, Similarly, the
provisions for substitution units and the
provisions for compeaseting units take
the seme appreach {including the
treatment of nop-unit-specific emissions
limitations) to using the most stringent
federal or State emissions limitations.
See secuion I{AN1){b] of this preamble.
However, because some units could
ctherwise be compietely barred from
becoming compensaling units because
of very small differences {e.g., due to
normal variability in coel quality)
betweer their 1955 emissions and their
actual or mandated emissions as of the
passage of dtle IV, the Agency is
building some extra Hextbility into the
provisions governing Compensating
units The fnal rule allows the
designation of compensating units
whose baseline times the 1985
emissions rate is greater Dy only a very
smail amount {{.e., the lesser of 10
percent or 200 tons) than their baseline
times the lesser of their 1989 {or 1990}
emissicns rate or their most stringent

9 Thus, desprie the clalm of some commenters,
Option 2 of the proposai dots not change the
allocation formulz, which applies once it is
determined that 3 unit qualifies 23 a compensating

anit - .

emissions limitation for Phase L The
flexibility band is measured in tons of
emissions in order to ensure that the
potental for creating excess, new
allowances is restncied, Further, the
fexibility band is also Imited as a
percentage of 1985 emissions because
the band must apolv 1o ell potential
compensaiing units, which can vary
significantly in size and thus in total
emissions. Using only a percentage limit
or only a specific tonnage would have
an inconsistent impact on units of
different sizes.

Because of the inberent unreliability
of projected utilization fgures
(discussed above in section MMH{A){1){c)
of this preamble), baseline, not
projected utilization, will be used to
determine whether 2 unit quelifiesas sz
compensating unit If & utilization
projection less than beseline were used
to determine that & unit qualifiedas a
compensating unit but subsequently the
unit had a higher actual utilizetion in
Phase [ that would have otherwise
cisqualified the unit, the unit could
cTeate excess, new allowances.

In order to be approved, the
designation of & compensating unit, of
course, must mesat the requirements in
the Januarv 11, 1993 reguiations for
reduced utilizagon plans as well asthe
additional requirement imposed in
today's fnal revised rule. ARer
determining that a patticular proposed
compensating unit meets all these
upfront recuirements, the Agency will
approve the designation and allocte
allowances for the unit, The Agency
will not conduct anv end-of-year review
of the need for the compensatng unit.

If 2 designated representative of a
Phase { uzit has po Phase O unit that
wit] provide compensating generation
and that meets all the upfron!
requitements for designatien, the
designated representative will notbe
required 1o submit a reduced utlization
plan desigating a compensating unit.
The ailowance surrender provisions in
§572.91 and 72.92 will continue lo
apply.

2. End-of-Vear Review of the Need {or
Compeasating Units

Urder the rejected option (Option 1 in
the November 18, 2993 proposal), units
wouid have been allowed to remais as
compensaiing units and would bave
retained aliocated ellowances only
where the compensating unils werg
actualiy needed to account for reduced
utilization. See 58 FR 6095550961, The
Agency proposad in Cption 1 to modify
the reduced utilization provisions by
grantng upfront approval of a reduced
utilization plan with compensating
units but making approval contingent
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on an end-of-year determination by the
Administrator that each compsensating
unit was needed for the vear. A unit
designated as a compensating unit
would have become a Phase [ unit and
would have been allocated allowances
upon upfront approval of the reduced
utilization plan. However, a
compensating unit would not have been

allowed to transfer allowances allocated
for any given year in Phase I unless and

until an end-of-yvear determiration of
need was made for that uni* far that
vear. [f the unit was not shown to be
needed, the unit would have been
retroactively de-designated for the year
and the allowances allocated for the
veer wounld nave been deducted,

Uncer Option 1, a unit could be
deemed, in the end-of-year review, to be
needed as a compensating unit only for
years in which: the Phase | unit actualiy
had utilization below baselins; the
Phase T units in the initial Phase I unit's
cispatch svstem actually had total net
utilization below the sum of their
beselines after taking account of all
sulfur-generation acquired by the
dlS:Jar.Cﬂ svsiem; and the o'oposed
compensating unit actually provided
compensating generanon to that
dispateh system. Further, the

Adminisuator would determine how
mucn compensating generation sach
compensating uanit propesed for any
Phase I unit patentially could have
provided. The only ccmnensatmg unit
designations that would be allowed for
any Phass I urits in the Gispatch system
would be designations of commpensating
units whose potential excess generation
would have been necessary to meet the
poienteal need for compensating
generation for the dispatch system as a
whole.

The Agency is “eyec:_znﬂ Option 1
because OUption 2 is a simpler approach
that ensures that. consistent with title IV

d Congressional intert, compensating

units cannot be used to create excess,
new aliowances. In contrast to Option 2,
Option 1 would require designated
representatives to make complicated
end-of-vear demonsmations of need, |
summarized above, and EPA to review
and evaluate those demonstrations.
Trecding of allowances allocated to
corpensating uzits would be inhibited
in that such trading would be barred
percnn" completion of the Agency's
review. ! Further, while Cption 1 wouid
reduce the number of compensating
urnits and thus the total amount of

' Because the Agency is rejecting all :ba
limitat 1ans, < s\..‘ssed in the November 18, 1993
proposal, on the r_f-a'*u:g of allowaness allocated to
eompensaiing or substitution uoits the Agancy has
decided oot to adopt any revisions (o §73.52 iz the
Allowence System rule

excess, new allowances that they could
create, that aption would not eatirely
eliminate the problem: those
compensating units meeting the
recuirements of Option 1 could stiil
create some excess, new allowances,
Finally, the vast majority of gormmenters
supperted the use of Cpticn 2 over
Option 1.

3. Reporting and Allowance Surrender

The Novernber 18, 1293 proposal
included 2 number of changes —both

- substantive and nonsubstantive

changes—to $§72.43 and 72,91
concerning reporting and allowance
surrender requirements. 58 FR 60951~
B0SB2 (describing these changes). These
changes 2re included in the final revised
rule,

Commesnters addressed only two of
these changes. Under the proposal and
toe fAnal revised ruls, where a sulfur-
free generator is designated cutside 2
unit’s dispatch system, the designated
representative must submit, as part of
the reduced utilizaticn plan, ths
contractuel agreements governing the
“acquisition” of electricity by the unit's
dispatch system from that generator. In
zcdition, where a shift of generation
from any desigpated sulfur-free
generater (whether the generator is
within or cutsicde the dispatch system)
is claimed, the designated
representative must document faat at
least the amount claized to have been
saifted was actually “acquired” by the
unit’s dispatch system from the
generator. The January 11, 19563
regulaticns referred to the contractual
agresments governing and
decumentation concerning the
“purchase’’, rather than the
“acgquisition™, of electricity from sulfur-
free generators Seg 48 FR 3672 and
3682 {§§ 72.43(c}{4)(iv] and 72.91(a)(8)
{1983]}. Commenters supported this
change adopted in the November 18,
1893 propoesal. Some sulfur-free
generators have multiple cwners and
may be cwped in part by the unit's
dispatch system. In such cases, the
unit’s dispatch syster: may niot acquire
electricity from the generator through a
“purchase’ but rather may acquirs the
el :icit_v bzsed on iis ownership share.
F ther, it is importan! to ensure that

1 iple owrers of sulfur-free

enerato-s claim only their respective
shares of the sulfur-free generation,
Conssguently, the Agency is requiring
documentation concerning th
“accuisition,”™ w‘"ich enCOImpasses not
only “purchases’” (as under the January
i1, 1993 rule} but also acquisitions
based on ownership. Furtber, the
requirement to document actual

acquisition applies to 231 designated
sulfur-ree generator

One commenter2._...0 ..z the
documentation required, under the
proposal, fer acquisition of sulfur-free
generation is more stringent than
necessary. The commmmenter noted that,
Under the proposal, the designated
representative must demonstrate that

electricity was actually acquired from “a

particular sulfur-free generator.”
Comments of Oglethorpe Power
Corporetion at 7. Allegedly, it is

“exir mely difficult to trace energy
back” to the sulfur-free generator, Id.

The commenter further alleged that
requiring that "'a unit power or similar
power sale agreemen"' govern the
acquisition will result in “'significant
regulatorv or other approvai delavs.” [d.
at 6. The commenter sugzested tat,
instead of these requirements, the
Agency require that the designated
represenative of the Phase [ unit simply
obtaln the consent of an owner of the
sulfur-free generator to claim, for
purposes of the reduced utilization
plan, some or all of that cwner's share
of generation from the sulfu--free
generator. In order to ensure that the
designated representative does not meke
suca claims without actually getting the
consen: of the generator-owner, the
commenter urged that EPA require that
a copy of any reduced utilization plan
iovoiving & sulfur-free generator be
given to all owners of the generator and
the cies:‘gnated representative of the
Phase [ urit certify to EPA that the
necessary consent was ootained. Id. at 5.
Under the cornmentar s approach, a
Phase I unit would be relieved of the
cbligation to surreader allowances
simply because it obtained the consent
of 2n cwner of a sulfur-free generator to
“claim' some of that owner's electricity
from the generator. As explained by the
cornmenter. there would not have to be
any actual acgquisition of electricity by
the dispatch system of the Phase I unit
fom the sulfur-free generator. However,
the raticnale for allowing the Phase I
unit to avoid surrendering aliowances if
it designates a sulfur-free generator is
tnat the Phase I unit is replacing the
reduction in its own generation below
its 1985-87 level with electridty fom a
source (L.e., a sulfur-free generator) that
does not emit any sulfir dioxide when
producing that electricity. To the extent
the Phase | unit ‘ep]ac:es its own
reduced generation with etecticity from
units that emit sulfur dioxide in the
process, allowances must te
surrenderad in order to gccount for the
emissions consegquences of the reduced
utilizatiocn of the Phase I unit,
Crtherwise, the Prase [ unit could bank
its unused allowances “'notwithstanding
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the fact that actual emissions reductions
hzd not been paid for or achisved” at
that unit. 36 FR 63019. .

Tha Agency recognizes that the
complexity of the moverment of
electricity through interconnected
transmission and distribution systems
make it difficult to determine precisely
the source of compensating generation.
56 FR 63023. That does not mean that
all efforts, in the allowance surrender
procedure, to reflect actual electricity
tansactions and to approximate
resulting emissions shouid be
abandoned. Under the commenter's
approach, “paper’” claims to sulfur-free
generation that may have no actual,
underlying energy transactions could be
used 1o avoid allowance surrender,
Sech an approech would nin contrary to
the rationzle for allowing the
desigrnaton of sulfur-free generators and
therefore is rejected.

Thus, the fSaal revised rule includes
the requirements that the cesignated
representative of the Phase Junit
submit: Contractual agreements that
expressly provide for the acguisition of
eieciridty by the urit's dispatch svstem
from the designated sulfur-free
generatar cutside the dispatch system,
which generator must be ideatified in
the zgreements: and documentation that
such acquisition from the identfed
gznerator actually took place. (Similarly,
to ensure that claims of compensating
generation are based on actual
trensactions, ibe same approach is taken
for compensating units outside the
dispatch system. See 58 FR 60961
{proposing paralle] treatment of suifur-
free generators and compensating
units).} )

In light of these requirements,
commenter’s concern—that Phase [
units lacking @ common owner with a
sulfur-free generator may claim to bave
acguired from the generator electricity
that is actually sulfur-free generation
retained by an owner of the generator—
is misplaced. A suifur-free generaior can
be designated only by those Phase |
units that meet certain requirements. A
Phase ] unit whose dispatch system
includes the generator may designate
that generator.? If the generator is
outside the dispatch system of a Phase
1unit, the Phese 1 unit may designate
the generator if the dispatch sysiem has
a2 contract speciiically providing for the
acquisition of electricity fom the
particular generator, A contact to

1T Ng contRet 16 aconire power froos the sulfur-
Ee generator is required if the generator is in the
Phase [ unit's dlspatch sysiemm Since 3 given sulfur
Eee generatar can be included in onty oze dispaich
svstem, Phase I units in any other dispatch systern
must bave suckh 3 contracr in order to desigate the
generlor,

purchase power from the dispatch
system of en owner of the sulfur-free

. generater, where the svlfur-free

generator is not specified as the source
of the power, is hot sufScient. If the
dispatch system of the Phase I unit has
@ contract specifically to purchase
power generated at the guifur-Fee
gernerator and the contract is with a
third party that is ot an owner of the
generater, the designated representative
must show that the third party in tumn
has 2n agreement with an owner of the
generator speciiically to purchase power
from the generator, Further, § 72.91(a)
{5} and [8) require that the designated
represenlative document the amount of
power actually acquired fom the sulfur.
free generator and that the designated
representativas of all Phase I units
ciaiming generation from the same
generator rmust agree oo appardionment
of the available generation. It is difficult
‘o see how a Fhase [ unit could lake
credit for electricity legidmately
claimed by an owner of the sulfur-free
generator. Consequently, itls
unnecsssary to impese the additional
reguirements suggested by the
commenter.

IV. Applicability of Rule Revisions to
Existing Permit Applicatons

I the November 18, 1893 proposal,
ithe Apency recuested comment on how |
to address any reliance by owners and
operators on the januamy 11, 1993
regulations, The Agency noted that it
had proposed in dral A<d Rain permils
to approve for 1885, under the January
11, 1893 reguletions, those substitution
plans and these reduced utilization
plans with compensating units that IP:
determnined to be in compliance with
those reguiations. 58 FRB2962. Ina
subseguent exiension of the period for
comments on the November 18, 1993
preposal, the Agency requested
commenis on whether any of the
allowances allocated to substitution or
compensating units under the January
11, 1983 reguiations should be returned
10 EPA at some future time. 5% FR 3680
{Jen. 28, 1994). ' :

In the November 18, 1993 proposal, it
was also noted that, in the drafl permits,
EPA bad proposed o defer action on
those compliance options with regard to
13961999 pending completion of the
instant rulemalking. 538 FR 80962-80863,
In notices of draft permits, the Agency
had stated that it intended to take this
approach for all substitution and
reduced utilization plars submitted
before July 18, 1893 but that, with
regard to such plans submitted o or
after July 18, 1993, it intended to defer
action forall of Phase I on those
compliance options until completion of

the rulemaking. 58 FR 38371 (July 16,
1963} 58 FR 39542-39543 (July 23,
1993); 58 FR 40812 {July 30, 1993): 58
FR 42085 {Aug, B, 1993); 58 FR 42107
{Aug, 13, 1593).

The Agency had explained in draft
permits. notices of draft permits, and
the Novermber 18, 1583 proposal that it
was taidng the position that it had the
authority under the January 11, 1993
regulations 1¢ defer action on
compliance options, See, e.g., 58 FR
60963, Nevertheless, the Agency
proposec, in the November 18, 1653
notice of preposed rulemaking, to add
language to §§72.52 and ~2.82 of the
jenuary 11, 1993 regulaticns “making
this authority more explicit” Id.

However, the Agency concludes that
it is 0o longer necassary to defer acuon
for any period on any substitution or
reduced utilization plans that bave been
submitted. The Agency has already
Issued direct Snal permits addressing
these plans fer all years during 1995—
1999 for which the pians were
proposec. See, e.g., 58°FR 37755 (July
25, 1994); 59 FR 38454 (July 28, 1884);
59 FR 39339 {Aug. 2, 1854); and S8 FR
39757 {Aug. 4, 1994), Most of the
permils auiometicaily became Gnai.
Significant, adverse comment was
received on several permits, which were
reproposed and bave now been issued
in final form. See 59 FR 45355—49396
(Sept. 25,199<). As provided in the May
4, 19%4 settiement, the substitutdon and
compensaiing units designated in the
plans are aliocated aliowances in Phase
[ under settlement provisions consisient
with today's Boal revised rule and
receive [or one or fwo years any
additional allowances (referred to, in
the settiement, as “'excess’ allowances)
that would be provided under the
January 11, 1863 regulaticns. Consistent
with the May 4, 1984 settlement,
allowances equal 1o tie number of
additional allowances allocated for one
oT two vears will be deducted from a
future year subaccount in the unit's
Allowance Tracking System account,

Cousequently, the Agency is

- withdrawing its positon, set fortk in

draft permits, notices of draft permits,
and the November 18, 1693 proposal,
that it has the authority under the
jenuary 11, 1993 regulations to defer
action on campliance cpHons. The
Agency is taking no pesition at this time
on whether it has such suthority.
Further, under these circumstancss, the
Agency is pot adopiing the revisions to
§§72.862 and 72.82 as proposed on
Novemzer 18, 1693. T‘ge comments that
were submitted on these proposed
revislons and on the Agency’s authority
to defer 2ction on compliance options
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are therefore no longer relevant and
require no respense at this time,

Moreover, the Agency is not
addressing, in this rulemaking,
auestions concerning whether and how
to appiy today’s final revised rule to
permit applications submitted io the
Agency prior to the effective date of the
fina! revised ndle. These matiers—
including the guestion of whether
allowancss aliocated to substituticn or
compensating units under the Japuary
11, 1993 rules should be retumned to
EPA in the Ruture—were addressed
when, as noted ebove, the final permits
were issusd with regard to these permit
applicadorns. The Agency considered, in
the individual permit application
proceedings, both the comments on this
matter subraitted in this rulemaking and
{nose comments submitted on the drafl
permits. :

V. Administrative Requirements
A. Dockst

The dockst is the arganized and
compleis fip of all the information
considerad by EPA in the development
of this rulemaking. The Agency notes
that, consistent with the May 4, 1994
setilement, several parties withdrew
comments or portions of comments that
they bad submifted concerning matters
addressed in tha November 18, 1993
proposal. Along with the preamble of
the proposal and final rule, the contents
of the docket—except for interagency
review materials and il comments or
portions of comments that were
withdrewn pricr to the date ol the
Administrator's signature on this final
rule—will constitute the recorc in case
of judicial review, See 42 U.S.C.

7807 {d)TIAL
5. Executive Order 12865%

Under Executive Order 12866, 58 FR
51735 {Oct. 4, 1983), the Administrator
must determine whether the regulatory
action is “significent” and therefore
subject to Office of Management and
Budget (OMB] review and the -
requirements of the Executive Order.
The Order defines “'significant
regulatory action™ as one that is likely
to resudl in a rule that may:

(1) Have ac annuai effect ot the
economy of $100 million or more or
adversaly affect D A materal way the
econormy, & sector of the economy.
productivity, competition, jobs, the
environzuent, public health or safety, or

tete, local, or tribal governments or
communities; ] "

(2] Create & serious incoansistency or
otharwise igterfsrethwith an sction taken
or plannsd by another a o

ig) Meterizlly alter megﬁjnﬂgetaxy
impact of sntitiements, granis, usar fees,

or loar programs or the rights and
cbligations of recipients thereof; or

{4) Raise navel legal or policy issues
arising cut of legal mandates, the
President’s priorities, or the principles
sat forth in the Executive Ordar.

Pursuant to the terms of Executive
Order 12886, it has been determinad
that this rule is a “significant regulstory
action” because the rule seems 1o raise
navel legal or policy tssues. As such,
this action was submitted to OMB for
review. Any changes made in responss’
te OMB suggestions or
recommendations are documented in
the public record. Any writlen
comments from GMB to EPA and any
wTittep EPA response to those
comments ere included in the docket.
The docket is available for public
inspection at the EPA's Air Dockat
Section, which is listed in the
ADDRESSES section of this preambie.

C. Paperaork Reduction Act

The information colleciion
requirements in this rule have been
appreved by OMB under the Paperwork
Reducton Act, 44 U.S.C, 3301, ef seq.,
and have been assigned control number
Z060-0258. S

This collection of informetion hes an
estimated burden aversging Tom 8 to 16
hours per response for about 124
responses, These esiimates include time
for reviewlng insuuctions, searching
existipg data sources, gathering and
maintainiog the date needed, and
compieting and reviewing the collection
of information.

ATD Information Collection Reguest
document and estimates of the public
reporting burden were prepared in
connection with the January 11, 1993

‘regulations. 56 FR 63098. 53 FR 2850,

The regulation modifcations contained
in todey's proposal will not significantly
change the reporting burden that was
previously estirmated.

Send comments regarcing this burden
analysis or any other espect of this
collection of information, including
suggestons for reducing the burden, to
Chief, Information Policy Branch, EPA,
401 M Street, 5.W, [Mail Code 2136],
Washingion, DC 20450; and to the

ffce of Information and Regulatory
Affairs, OfBce of Management and
Budget, Washington. DC 20503, marked
*Attention: Desk Officer for EPA.”

2. Regulatory Flaxddiliy Act

Ttke Regulatory Flexdbility Act, §
17.5.C. 601, gt ses., requires eech federal
agency to consider poteatial impacts of
its regulations oo small business - -
“entities.” Under 5 U.S.C. 604(a), an
agency issuing a notice of proposed
rulemaking rmust prepare and make

availadle for public comment a
regulatory flexibility apalysis. Such an
analysis isnot required {f the head of an
agency certifies that a rule will not have
a significant economic impact on 2
substential number of small entities,
pursuant te 5 U.5.C. 5056h).

[n the preamble of the January 11,
1993 regulations, the Administrator
certified that those reguiations,
including the provisions revisec by
today’s nal rule, would not have a
significant impact. 53 FR 3548. The
final rule revisions adopted today are
not significant enough to change the
economic impact addressed in the
preamble of the Janvary 11, 1693
regulations, which were certified as not
having a significant impact. The '
revisiens will prevent the creation of
about 200,000 excess, new allowances
and thus will have an annual impact of
apout 5318,000 per vear in Phase [, ie.,
200.000 allowances Hmes 159 {the
weighted average winning bid for 1595
allowances in the EPA 1994 Allowancs
Auction on March 28, 1994, See 58 FR
19712, 19714 {Apr. 25, 1994)). Pursuant
tc the provisions of $ U.S.C. 605G, T
hersby certify that the revised rule will
not have a signifcant, adverse lmpact
an a substantial number of smal!l
entities.

E. Misgailoneous

In accordance with section 117 ¢f the
Act, publication of this rule was
preceded by constultation with any
approyriate advisery committees,
incependent axperts, and federal
ceparomsnts and agencies.

List of Subjects in 40 CFR Part 72

Enwvironmental protection, Add rain,
Alr pollution contral, Electric utilities,
Permits, Reporting and recordkeeping
requirements, Sulfur dioxide.

Dmted. Novermber 14, 1864,

Carol M. Browner,
Administrator,

For the reasons set [orth in the
preamble, chapter [ of title 40 of the
Code of Federal Regulations is amended
as foliows.

PART 72—{AMENDED]

1. The authority citation for part 72 is
revised to read as follows:
Authority: 42 US.C 7601 and 7651, ef seq.

2. Section 72.41 is amended by
revising paragrephs (B)(1)(1), (}3)
introductory text, {cH3Mi)(B), (c}(BHIHC),
{c)(3)U1), {e)a)(if), (d)(2), and {e}{2)(})
and adding paragraphs (€)(3){i}D),
{C}{3LI), and {c}(3) to reed as follows:
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§7241 Pnase!supstitution plans,

- ] »

EHY
(i) Each unit under paregraph (a}(2) of
this section is under the control of the
owner or eperator of each unit under
peragraph (a}{1) of this section that
designates the unii under paragraph
(a}[(2] of this section as a substitution
unit: and

- - - - -

=7~ _

{3) Demonstration that the total
emissions reductions achieved under
the substitution plan will be equal to or
greater than the total emissions
reductions that would have been
achieved wilhout the plan, as follows:

f]‘} r T T

{B] Each of the following: the unit's
1985 actual $0; emissions rate; the
znit's 1955 allowzable SO; emissions
rate: the unit's 1989 actual 50z .
emissions rate; the unit’s 1890 actual
50, emissions rate; and, as of November
15, 1940, the most stringent unit-
specific federally enforceable or State
enforceable SO; &missions limitation
covering the unit for 1895~1999, For
purposes of determining the most
siringent emissions limitation,
applizabie emissions limitations shall
be converted to lbs/mmBrz in
cccordance with appendix B of this part.
Where the most stringent emissions )
limitation is not the same for every year
in 1995-1999, the most st-icgent
emissions Limitation shzll be stated
separately for each year.

(C} The lesser of: the unit's 1885
zctuzl SO; emissions rate; the vnit’s
1985 allowable SO; efhissions rate; the
greater of the urit's 1889 or 1990 actual
SC: emissions rate; or, as of November
15, 1990, the mos! stringent unit-
specific federally enforceable or State
enforceable 80; emissions limitation
covering the unit for 1995-99. Where
the most stringent emissions limitatien
is not the same for every year during
1995~1999, the lesser of the emissions
rates shall be determined separately for
each vear using the most stringent
emissions limitation for that vear, ©

{D} The product of the baseline in
paragraph {¢)(31I)A) of this section and
the emissions rate in paragraph
{c)13){1){C) of this section, divided by
2000 Ibs/ton. Where the most stringent
emissions limitation Is not the same for
gvery year during 1885~16499, the
product in the prior sentence shall be
calculated separately for each year using
the emissions rate determined for that
year in paragraph {¢)(3)({{}{C) of this
section, )

{i1)(A) Thd sum of the amounts in
paragraph (cH{3)({}(D) of this section for

all substitution units to be governed by
the plan. Except as provided in
paragraph {c)(3)(1){B] of this section,
this sum is the total number of
aligwances available each year under
the subsetitution plan.

(B) Where the most stringent unit-
specific federally enforceable or State
enforceable SO, emissions limitation is
oot the same for every year during
1995-1999, the sum in paragraph

. (2](2)61)(A) of this section shall be
calculated separately for each vear using

the amounis calcuiated for that yearin
paragrapn (c)(3)(iH{D} of this section.
Zach separate sum is the toial number
cl allowances available for the
respective year under the substitution
plan.

(iii) Where, as of Novemnber 15. 1980,
a non-unit-specific federally enforcesble
or Siate enforceable SO: emissions
limiftation covers the unit for env vear
during 1995-1598, the designaied
representative shall state each such
limitation and propose a method for
epplying the unit-specific end non-unit-
specific emissions limitetions under
paragraph (d) of this section”’

I .

(i) A list showing any annual
distribution of the allowances in
paragrzph [€)(3)(1} of this section from
g substitution unit to a unit under
paragraph {a){1) of this section that,
under the plan, designates the
suostitution unit.

4! e ’_4.7 » - -

€)==

{2) In no event shall allowances be
allocated to a substitution unit, under
an approved substitution plan, for any
vear in excess of the sum caloulated and
applicable to tha! year under paragraph
{cH3)(il) of this section, as adjusted by
the Administrator in approving the
plan,

(3) Where, as of November 15, 1930,

a non-unit-specific federally enforceable
or State enforceable SO: emissions
limitation covers the unit for any year
during 1995-1998, the Administrator
will specdiy on 2 case-by-case basis 2
rmethod for using unit-specific and non-
wnit-specific emissions Hmitations in
allocating aliowances to the substitution
unit. The specified method will not treat
a non-unit-specific emissions lirnitation
as a unit-specific emissions limitation
and will not result in substitution units
retaining allowances allocated under
peragraph {d}{3) of this section for
emissions reduciions necessary ta meet
a non-unit- specific emissions :
limitation. Such method may require an
end-of-vear review and the adjustment
of the aliowances allocated to the

substituiion unit and may reguire the
designated representative of the
substitution unit to surrender
aliowances by the ellowancs transfer
deadline of the year that is subject to the
review, Any swrendersd allowanzes
shall have the same or an eaclier
compliance use da's as the zllowances
criginally eilocated for the y=ar, and the
designated representative may identify
the serial numbers of the allowances to
be daducted. In the absence of such
identification, such allowances will be
deducted on a Erst-izn, first-out basis
under §73.35{c){2) of this chapter.

[E} * o -

{1) Emissions Limitations. (i) Each
substitution unit governed by an
approved substitution plan shall
become 2 Phasé | unit Fom january 1 of
the year for which the plan takes eifect
uniil fanuary 1 of the vear for which the
plan is no longer ineffect or is
terminated. The designatad
representative of 2 substitution unit
shall surrender allowances, and the
Administrator will deduct allowances,
in accordance with parsgraph {d}3) of
this section.

- L - L -

3. Sectioa 72.43 is amended by
revising paragraphs {a) introductory
taxt, (2){1} introduciory text, (0){(1)
introductory text, RII)INA), BIIHI)
(e}{adli), (ella}if), (M4)(iv], (d), and
[f)(1¥ii) and adding paragraph ([@}{Z] to
read as follows:

§72.43 Phase | recduced utilization plans.

{a) Applicability, This section shall
apply to the designated representative
of:

(1} Any Phase I unit, including.

- - .- {}' L

{2] Any affected unit that:

(i) Is not otherwise subject to any
Acid Rain emissicos limitation or
emissions reduction requiremments.
during Phass [; and

{ii} Meets the requirement, as set forth
in paragraphs {c}{4)({{) and (d) of this
section, that for each year for which the
unit is to be coversd by the reduced
utilization plaz, the unit’s baseline -
divided by 2,000 lbs/ton and multiplied
by the lesser of the unit's 1885 actual
SC» emissions rale or 1985 allowable
SO, emissions rate does not exceed the
sum of ‘

{A] The lesser of 10 percent of the
amount under paragraph (a)(2)(ii) of this
section or 200 tons, plus :

{B) The unit's baseiine divided by
2,000 lbs/ton and multiplied by the
iesser of: The greater of the unit’s 1984
or 1990 actual 50; emissions rate; or, a3
of November 15, 1990, the most )
stringent federally enforceable or Siate
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enforceabls SO, emissions limitaton
covering the unit for 1995-1999,

{(o}1} The designated representative of
any unit under paragraph {a}{1) of this
section shal| include in the Acid Rain
permit application for the unita
reduced utilization pian, meeting the
requirements of this secticn, when the
cwners and operators of the unit plan
to:

[il} LA

{A) Shifing generdtion of the unit to..
2 unit under paragraph (a}(2] of this
section or to a sulfur-fres generator; or

x - » -

(3){1) Improved unit efiiciency’
measures shall be impiemeanted in the
unit after December 31, 1857, Such
measures include supply-side measurss
listed in appendix A, section 2,1 of part
73 of this chapter. Co

L]

L] * -

(1) Idendfication of each
compensating unit or sulfur-free
generator, ’

{1i; For sach compensating unit,

(A} Each of the follewing: The unit's
1435 actual SO: emissions rate; the
unit's 1985 allowable emissions rate; the
unit's 1989 actee! SO. emissions rate;
toe unit's 1950 actual 80; emissions
rate: and. &s of November 13, 1890, the
mest stringent unit-specific federally

nforcesble or State enforceable S0,
erissions limitation covering the unit
for 1995-1969. For purposes of
cetermining the mos! soringent
emissions limitation, applicable
emissions limitations shall be converted
to lbs/mmBtu in accordance with
appendix 3 of this part. Where the most
simngent emissions Hmitation is not the
same for every vear in 1995-18883, the
mest siringent emissions limitation
shall be sizted separately for sach year,

(B) The unit's baseline divided by
2,000 lbs/ton and multiplied by the
lesser of the unit's 1883 aciual 8O;
ernissions rats or 1985 allowable SO,
emissicns rate. :

{C) The unit's baseline divided by
2000 ibs/ton and multinlied by the
lesser of The greater of the unit’s 1959
or 1990 ectual SO; emissions rate; or, as
cf November 15, 1690, the most
stringent unit-specific federally
enforceable or State enforceable SO;
emissions limitztion covering the unit
for 1995-1999. Where the most stingent
emissions limitation is not the same for
every vearin 1983-1989, the calculation
in the prior sentence shall be made
separately for each year

(D] The Qiffersnce between the
amount under paragrapa (e)}{4)(11)(B} of

this section and the amount under
paragraph {c)(4){ii}(C) of this section, If
the difference calculated in the pricr
sentence for any year exceeds the lesger
of 10 percent of the amount under
paragraph {c)(4){1i)(B} of this section or
200 tans, the unit shall not be
designated as a compensating unit for
the vear. Where the most stringent unit-
specific federally enforceable or State
enforceabls SO: emissions limitaten is
not the same for every year in 1995—
159¢, the difference shall be calculated
separately for each vear.”

(E) The ailowance allocation
calculated as the amount under
paragraph (c){4){ii)(B} of this section. If
the compernsating unit is a new unit, it
shail be deemed to have a baseline of
zeto and shall be allocated no
allowances. ’

(F} Where, as of November 15, 1990,
& non-unit-specific federally enforceable
or State enforceable SO; emissions
limitation covers the unit for any year
in 1995-1999, the desigzated
representative skall state sach such
Hmitaticn and propose 2 method for
applying unit-specific and non-unit-
specific emissicns limitatiors under
paragraph {d) of this section. -

{iv} For ezch compensating unit or
sulfur-free gererator not in the dispatch
svstem of the uni! reducing utilization
under the plan, the system directives or
Dower purchase zgreements or other
contractual agreements governing the
acqulisition, by the dispatch system, of
the electricai energy that is generated by
the compensating unit or sulfur-free

_generator and on which the plan relies

to accomplish reduced utilization. Such
contractual agreements shall identify
the specific compensating unis or sulfur-
free generator fom which the dispatch
svstem acguires such electrical energy.

E * - - "

[d) Administrator's Action, (1) If the
Administrator approves the recuced
utilization plan. he or she will allocate
allowances, as provided in the approved
plan, to the Allowance Trecking System
account for any designated
compensating unil upon issuance of an
Acid Rain permit containing the plan,
except tat, if the plan is conditionally
approved, the allowances will be
allocated upon revision of the permit to
activate the plan,

(2) Where, as of November 15, 1990.

a non-unit-specific federally enforceable
or State enforceable emissions
limitation covers the unit for any year
during 1895-1999, the Adminisirator
will specifv on a case-by-case basis 2
method for using urit-szecific aad non-
vnit specific emissions limitations in

approving or disapproving the
compensating unit The specified
method will not treat a nop-unit-specific
emissions limitaticn as a unit-specific
emissions limitation and will not result
in tompersating units retaining
allowances allocated under paragraph
(di(1] of this section for emissions
reductions necessary to meet 2 non-unit-
specific emissions limitaticn. Such
method mmay reguire an end-of-year
review and the disapprova! and de-
designation, and adjustnent of the
aliowancas allocated to, the
compensating unit and may require the
desigrated representative of the
compensating unit to surrender
allowances by the allowance transfer
deadiine of the year that is subject to the
review. Any surrendered allowances
sball have the same or an earlier
compliance use date 25 the allowances
originally aliocated for the vear, and the
designated representative may identify
the serial numbers of the allowanecss to
be deducted. In the absence of such
identification, such allowances will be
deducted on & first-iny, first-out basis
under § 72.25{c)(2) of thig chapier.

" - - - -
[F: r r ™
{1 =~
(il The designated ~spresemiative of

any Phese I unit including a uait
governed by a reduced utlization plan
relving on energy conservation,
improved unit eficiency, sulfur-free
generztion, ¢r 2 compensating unit)
shall surrender 2llowances, and the
Acdministrator will deduct or retumn
allowances, in 2ccordance with
peregravh (d}{2) of this section and
subpar: [ of this part.

4. Sectlon 72.91 is amended by
revising paragrapbs (2){3)(ii%
intreductory texa (formula is
unchanged). (a}(3)(iv). (2){4), (2){5).
(al(8), and (9)(2] and adding paragraph
{a)(7) to read as follows:

§72.91 Phase | unit adfusted utilization.

(i) "Shifis to designatad sulfur-free
generators” is the recuction in '
utilization (in mmBtu). for the calendar
vear, that is accounted for by &l suifur-
free generators designated under the
reduced utilization plan in effect for the
cziendar year. This term equals the sum,
for all suck generators, of the “'shift to
sulfur-free generztor,” " Shif to suifur-
free generator” shall ecual the emount,
to the extent documentad under
peragraph {2](€) of this section,
calculated for each generator using the
fsllowing formula:

- = - L *
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{iv) *'Shifts to designated
compensating units™ is the reduction in
utilization {in mmBtu} for ths calendar
year that is acceunted for by increased
generation at compensating units

- designated under the reduced .

utiiization plan in effect for the calendar

year. This termn equals the heat rate,

under parac%mph (a){3) of this section, of
U

the unit reducing utilization multiplied
by the sum, for ail such compensating
units, of the “'shift to conipensating

unit” for each compensating unit. “Shift

1o compensating unit” shall equal the
amount of compensating generation (in
Kwh), to the extent documented under
paragraph {a){8) of this section, that the
designated representatives of the unit
reducing utilizetion and the .
compensating unit have certified [in
their respective annual compliance
certification reports) as the amount that
will be converted to mmBtus and used,
in accordance with paragraph (a}{4) of
this section, in calculating the adjusted
utilization for the compensating unit.
(4) "Compensating generation

" provided to vther units™ is the total
arnount of utilization {in mmBtu}
necessary to provide the generation {if
any) that was shifted to the unitasa
designated compensating unit under
any other reduced utilization plans that
ware in effect for the unit and for the
calendar year. This term equals the heat
rate, under paregraph {a)(3) of tkis
section, of such unit multiplied by the
sum of each “shift to compensating
unit” that is attributed to the unit in the
annual compliance certification reports
submitted by the Phase I units under
such other plans and that is certified
under paragraph (a)(3)iv) of this
section.

[5) Notwithstanding paragraphs (a}{3)
{#], (i), and (1] of this secticn, where
two or more Phasae I units include in
“plan reductions™, in their annual
compliance certification reports for the
calendar vear, expected kilowatt hour
savings or reduction in heat rate from
the same specific conservetion or
improved unit efficiency measures or
increased utilization of the same sulfur-
free generaton . .-

{1) The designated representatives of
all such uaits shall submit with their

- annual reports a certification signed by

all such designated representatives. The
certification shall apportion the total
kilowatt hour saviags, reduction in heat
rate, or increased utilization among
such units. .

{ii) Each designated representative
shall include in the annual report only
the respective unit’s share of the totel
kilowatt hour savings, reduction in heat
rate, ot increased udlization, in
accordance with the certification uzder
paragraph [(a)(3)(1) of this section.

" {8)(i) Where a unit includes in “plan
reductions” under paragraph [a){3]) of
this seftion the increase in utilizetion of
any sulfur-free generater, the designated
representative of the unit shall submit,
with the aninual compliance
certificaiion report, documentation
demonstrating that an amount of
electriczl energy af least equal to the
“'shift to sulfur-free generator”
attributed to the sulfur-free generator in
the annual repont was actuaily acquired
by the unit’s dispatch svstem from the
sulfur-free generator.

(i1) Where a unit igcludes in “plan
reductions™ under paragraph (23] of
this section utilization of any

" tompensating unit, the designated

representative of the unit shall submit
with the annual compliance ‘
certification repert, decumentation
demonstrating that gn amount of
electrical energy at least equal fo the
“shift to compensating unit’” attributed
to the compensating unit in the annuaj
repox was actually acquired by the
unit's dispatch system from the
compensating unit,

{7} Notwitastanding paragraphs
{a)(3}{1), (31}, (8i1), and (iv), (2)(4), and
{a}(5} of this section, "plan reductions”
minus “compensating generation
provided to other units” shz!l not
exceed “baseline” minus “axual
utilization.”

fD] x = %

(2) Notwithstanding paragraph
{b)(1)(3) of this section, where two or
more Phase I units include in the
confirmation report the verified kilowatt
hour savings or reduction in heatrate
from: the same specific coaservation or
improved unit efficiency measures:

(i) The designated representatives of
all such units shall submit with theiz
confirmation reports a certification
signed by all such designated
representatives. The certification shall
apportion the total kilowatt hour
savings or reduction in heat rate among
such uznits.

(ii} Each designated representative
shall include in the confirmation report
only the respective unit's share of the
total savings or reducior in heat rate in
accordance with the certification under
paragraph {5}{2)(1) of this section.

{FR Doc. 9428708 Filed 131-21-94: B:45 am]
BILLING CODE $560-50-P
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ENVIRONMENTAL PROTECTION
AGENGY '

40 CFR Part 72
[FRL=5109-5]
RIN 2060-AF55

Acid Rain Program: Permits

AGENCY: Envircenmental Protection
Agency (EPA). o
ACTION: Direct final rule,

BUMMARY: Title IV of the Clean Air Act,
as amended by Public Law 101-548, the
Clean Air Act Arcendments of 1890 (the
Act), authorizes the Environimental
Protection Agency (ZPA or Agency) to
estailisk the Acid Rain Program. On
January 11, 1993, the Agency’
sromulgated firal rules under title TV,
Several parties filed petitions for review
of the rules. On August 10, 1984, EPA
and other paries signed a settlement
agreement addressing cerain
substtution plan issues.

Based on a review of the record. the
Agency concludes that the January 11,
1993 regulations concerning the
eligibility of uniis to be designated as
substitution units should be revised.
Under sections 404(b) anc {c! of the Act,
2 unit that is not listed in Table A of
section 404 as being sibiec: to Phase |
of the Acid Rain Program (.., a non-
Table A unit) and that is under the
control of the owner or operator of 2
unit listed in Table A of section 404
{i.e., a Table A unit) may be designated
as z substitutior unit. The January 11,
1983 regulations state that the Table A
urit and each non-Tabla A unit that the
Table A unit designates as a substituiion
unit must have "the same cwner or
operztor.” The Agency is revising the
regulations in order to specify more
ciearly the circumstances under which
the statutory “control” requirement for
substitution plans is met. The rule
revision is being issued a5 a direct final
rule because it is consistent with the
August 10,1994 setilerzent and no
adverse comment is expecied.
EFFECTIVE DATE: This direct fina] rule
will be effective on Jenuary 3, 1995
unless significant, adverse comments
are received by December 22, 1994, If
significant, adverse comments are
iimely received on any provision of the
direct final rule, that provision of the
direct final rule will be withdrawn
through a decument in the Federal
Register.

ADDRESSES: Docheat Mo, A-83—1D,
containing supporting information used
to develop the proposal, coples of al}
caomments recerved, and responses to

| comments, is availabie for public

inspection and copying from 8:30 a.m.
toi2 p.m. and 1 p.m. to 3:30 p.m.,
Monday through Friday; excluding legal
bolidays, at EPA’s Air Dockst Secon
(LE-131}, Waterside Mall, room 1500,

1st floor, 402 M Street, SW., Washingten-

DC 20480, A reasonable fee ' may be
charged for copying, :
FOR FURTHER INFORMATION CONTACT:
Dwight C, Alpern, Attorney-advisor, at
{202) 233~8151, Acid Rain Divisian
{8204]), U.5. Environmexstal Protection

Agency, 401 M Street, SW., Washingion,

DC 20480, or the Acid Rain Hetline at
{202} 232~9620. .
SUPPLEMENTAAY INFORMATION: All public
comment received on any provision of
tkis direct final rule on which
significant, adverse comments are
timely received will be eddressed in a
subseguent final rule based on the
relevant pontions of the rule revision
that is noticed as a propesed rule in the
Proposed Rules Section of this Federal
Register and that is [dentical to this
direct fnal rule.

The contents of the preamble to th

 final rule are as follows: :

L. Coatrol Regquirement for Designating
Subsiitution Units
i Modifications of the january 11, 1583
Regulation Concerning the Contrel
Recuirement for Substutution Units
A, Conool by Commern Owaer or Operaior
B. Coatrol by Cantract
C. Plac Terminason if Conwol
Reguirernent is no Longer Met
0. Administratve Reguirements
A. Docxet -
E. Execuiive Crder 12866
C. Paperwork Reduction act
D Regulatory Flexdbility Act
E. Miscellaneous

I. Control Requirement for Designating
Substtution Units

Sections 4040 and {c) of the Act set
forth the reguirements for submission
and approval of substitution plans,
tnder which & unit Hsted on Table A of
section 404 designates one or more non-
Table A units as substitution units and
brings them into Phase ] of the Acid.
Rzin Program. Congress established
substitution plans as a compiance
option to increase units’ compliance
flexibility and reduce their overall costs
of compilance in Phase [ while still
achieving the emissions reductions -
intended by Congress under title IV, See
58 FR 8095060951 (Nov. 18, 1933}.

A substitution plan =!lows the owner
or operatar of a Table A unit to reassign
the unit's emissions recduction
cbligations to & designated non-Table A
unit “"under the control of” that gwner
or operator. 42 U.S.C. 7651¢c(b). Upan _ -
approvel of the reassignment, the non-
Tzble A unit becomes subject 1o all
requirernents for Phase I units with

regard to sulfur dioxide and is aliocated
aliowances. Emissiors reductions by the
non-Tabie A unit may therefore free up
allowances. which may be used by the
Table A urnit (or any other unit} in liey
of making emissiors reductions.

Section ¥1.41 of the january 11, 1893
regulations provided thai the statutory
requirement of control by the Table A
unit's Gwner or operator over the non-
Tzble A unit is sausfed where such
units have "‘the same owner or
operater.” 40 CFR 72.41(bJ(1}{1) (1593,
The regulation also provided that
having the same designated
representative would be teated as
having the same operator 2nd would
thus meet the control requirement. Id.;
see also 38 FR 3500, On March 12, 1993,
petiticns for review of the January 11,
1993 regulations were filled with the
U.S. Gourt of Appeals for the District of
Celumbia Circuil. Several petitioners
chalienged the provisions implementing
the control requirement.

On November 18, 1593, the Agency
issued proposed revisions to the January
11, 1983 regulations, including the
provisions concerning the conwol
reguirement. The Agency praposed io
reverse its interpretation that having a
common designated representative
zlene meets the statutory control
requirement for substitution plans and
io revise the regulaticns accordingly. 58
IR 60557—-809358. Severe! commeniers
addressed the control requirement in
their comments orn the November 18,
1993 proposal. Some commentars
opposed any change in the January 11,
1993 provisions concerning the coniral
requirement.

ther commenters noted that,
although §72.41(b)(1){i} requires that
the substitution and Tabie A units have
“the same owmer or operator’ ($0 &R
722101111} [(1993)), section 404{D) of
the Act requires that the substitution
unit be under the control of the Table
A unit owner o operator. They argusd
:hat, in implementing section 104{D)
and {c), the Agency stould also focus on
whether there is such control, They
suggesied that commen ownership of
the units is not necessarily
determinative of whether the control
requirement is met. They alleged that
where the units have multiple owners
only one of which is in comman, the
control requirement may not be met,
e.g., where the commen owner owns
anly a very small percentage of the
proposed substingtion unit. On the other
nand, where the units lack any common
owner or operator, the centrol
requirement aliegedly may be met
through contractual arrangements under
which the owner and operator of the
substitution unit commit, inter alfa. 1o
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make emissions reductions and nelweu
allowances to the owner and operator of
the Phase I unit,

I a separate final rule in this Federal
Register, the Agency adopted the
reascning, set forth in the November 18,
199" preamble (58 FR 50957—60958)
and in the preamble of the Acid Rain
regulat.ons on nirogen oxides {38 FR
13554-13555 (Mar. 22, 1994)), that &
designated representative is not, merely
by hoiding that position, also an
operator. In that separate final rule, the
Agency revised the January 11, 1983
regulations to use the statutory language
requiring control by the Table A unit
owTeT or operator and to provide that
having & common designated
representative does not alone meet the
contral requirement for substitution
units. However, the Agency did not
address in that separate document
comments raising {ssues concerning:
uncer what circumstances the existence
of one or more cominon owners satisfies
ike control requirement; and whether
and, if so, under what circumstances
conTol can be established by contract if
there are 0o commoen SWiiers or
comurnon operators. The Agency
addresses below those issues and the
coemments on those issuss.

[O. Modifications of the Japuary 11,
1993 Regulation Concerning the Controi
Requ:.remen: for Substitution Units

A. Control by Commen Cwner or
Operator

Section 404(b} of the Aci allows that
the “owner or operator” of a Table A
unii io deaga&e as 2 substitutico unit,
a non-Table & unit “under the control.
of such owner ¢r eperator,” 22 U.S.C.
7651clb]. The Agency agrees with
commenters that, like section 404fb), the
regulation implementing that section
should focus on whether such control
exisis.

Because many units bave muitiple

owrers with varying percentages of
ownership, there is a wide range of
JOSs‘bTe relationships between a Table

A unit and anon-Tabdle A unit, ranging,
for example, Fom no common
ownership to 100% cémmon cwnership
and includicg al: the possible variations
in between. 1o order to avoid
burdenscrme case-Dy-case
determinations of whether each _
particuiar set of facts meets the control
requirement and in order to provide
more certzinty for utilities and the
public concerning what units qualify for
inclusion in substitution plans, the
Agency is establishing generic criteria
for appiving the control requiremnent.
Further, the generic criteria are based on
the potential ability of owners and

i

operators {o exercise conirol, not the
actual exercise of such control potentia‘:.
Determining what entitiss actually make
decisions geverning the operation of a
umt could require the Agency to make
engthy case-by-case inquiries into the
detans of udlity operations and involve
the Agency in matters beyond its
expertisé.
in taking this approach, the Agency
maintains that section 40-4(b} should be
interpret-d !¢ require thal owners or
operaters of a Table A unit have the
ability {0 exarcise a significant degree of
ontrol over a non-Table A unit. The
simpiest case for applying this
‘eqz..Irefnem is where the Table A and
non-Table A units have enly a single
owmer or where, regardless of their
ownership, the units have a common
operatar. Under these circumstances, it
seems clear that the single cwner or the
operator of the Table A unit has the
abilitv to contre] the non-Table A wnit,
For units with multiple owners, the
application of the control requirement
becernes somewhat more complex if
thev de not have a common operator. If
one or more owners and eoperators of a
Table A unit own an aggregate share of
50% crmore of 'the capacity of a non-
Table A unit, no major decisions
concerning the unit can be made
without the concwrence of such Tabie
A unit owners and operatars. The
Agency maintains, therefore, that they
can contrel the non-Table A unittoa
significan! extent and mee! the contral
requirement, ’ L
Even wiere the aggregzie cwnership
share of the one or more swners and
coperators of 2 Table A unit in a2 non-
Table A unit is less than SD°’ the
degree of contrel may still be
significant. Such contral is evidenced
by the ability of such non-Table A uni:
owners to determine the dispatch of
their respective shares of electricity
generated by the non-Table A unit,
Decisions by such owners whether or
not to take their shares of generation’can
significantly affect the overall operation

of the unit. While the Agency recognizes

that adopting 2 mialmum level of
ownership in the non-Table A unit for
mesting the contro! requirement is
necessarily somewhat arbigary, the
Agenecy maiitains that, as a matter of
logic. there is some level of ownerskip
below which the owners lack significant
control. Further, establishing such a .
minimum level of ownership
discourages gaming through the

acquisition of minute ownership shares

simply to enable the new owner o
gualify the non-Table A unitasa
substitution unit,

The Agency beileves that
ownership interest of 10% or more, and

on aggregate

less than 5G%, of the capacity of the
non-Table A unit meets the control
requirement, provided that such owners
have the ability to determine how their ;
respective shares of the non-Table A
unit's generation are dispatchad. The
Agency notes 112, in some regions of
the country, utilities have entered into
power poo! agreements under which the
utilities agree to centralize in the power
pool the dispatch of their units. Power
peols with centrel econormic dispatch
enable member utilities to minimize
operating costs through the use of the
units in the pool that have the lowest
generation costs. In light of the
Imporant benefits of such power pools,
the Agency maintains that utilities in
power pools should not be
disadvanteged under section 404(b).
Consequently, the determination of
whether owTers of a non-Table A pnit

have, by right of contract, the ability to
mspagch their respective shares of the
unit's generatior should be made
without regard t0 whether owners that
had contractual dispatch authority have
surrendered tha! authoritv to a power
pool.

Io sum, the Agency is establishing
generic criteria far determining whether
the control requirement under section
404(b] is met. The Hrst categorv that
meets this requirement is where one or
more owners or operators ol a Table A
unit have an aggregate ownership
interest of 50% or more in the non-
Table A unit or where the two units
have z common operator. ! The segond
category that meets the control
requirermnent’is wiere: a Table A and
non-Table A urnit lack 2 common
operaior: Qe or maore OwTers or
operators of a Table A unit have an
aggregate ownership interest of 10% or
rmore and iess iban 50% in the non-
Table A unit; and suck owners or
operators have the contractual ability to
determing the dispate: of their
respective shares of the non-Teble A
unit's generation. The fnal regulation
requires the designated representatives
submitting substitution plans to state in
the submission what category is
applicable to the ynits ix the plar and
10 provide, upon request,
documentation supporting such
statements. These siatements, like all
information included in submissions by
the designated representative, are
coverad bv L‘ze cer:ificaL'on required
under the truth,

‘In summing the ownersiip shares of individual
Table A uait owner and operstors in the capacity
of a mon-Table un:l, 3 given share, and the
generation associated with suca share, obvioasly
cannot be deuble-counizd Otherwise. the sum of
the owTership shares of all parsons owning a zon-
Taie A urii couid exceed 100%.




60236 Federal Register / Vol. 59, No. 224 / Tuesday, November 22, 1994 / Rules and Regulations

accusacy, and completeness of the

stztements. i . B

B, Control &y Contract

The Agency agrees that, under certain
cirmumstances, conhtrol over a
schstitution unit by the owners and
operators of the Table A unit may be
established by contract where the above-
described criteria based on a cornmen
operator or the level of common
owmnership are not met. The contract
must be a binding agreement between
tL.2 owriers and operators of a Table A
unit and the owners and operators of the
non-Table A unit that is designated as
the Table A unit's substitution unit,
Several commenters supported an
interpretation of section 404(b) that
would allow the control requirement to
be met through a contract. The final
regulation specifies the drcurnstances
under which the Administator will find
that control is established by contract,

Severa] determinations have guided
the Agency's davelopment of the
regulation concerning contrel by
contract, First, the Agency believes that
the regulation shoule set forth detziled,
generic requirerments for establishing
contral by contract. Leaving the
specification of detailed requirernents to
case-by-case development would
increase the burden both on the owners
and operators interested (o submitting
contraci-based substntion plans and on
the Agency, whaich must review such
submissions, A comrrenter supporting
the spproval of coatract-based
substituticn plans suggested that the
Ageacy develop generic criteria.

Second, the Agency believes that the
contrel recuiremert of section 404{b) of
the Act should be interpreted in light of
the emissjons reduction goals of title IV,
The Agency maintains that a
determination of whether contral is
established by contract should focus on
whether the owners and operators of the
Table A unit have the 2bility, under the
contract, o require emissions
reductions by the non-Table A unit and
thereby to affect the overall operation of
the unit. It is not necessary in this
context for the Table A unit's owners
and operators to have contractual
authority over all facets of the non-Table
A unit's day-to-day operations. .

Third, if the conirol requirement is to
be met by simply showing that Table &
unit cwners and operators kave the
ability, by coriract, io require emissions
reductions by the non-Table A unit, the
Agency maintains that ihe contract must
require ernissions reductions that are
significan?, new reductions that would
not otherwise bave been implemented
by the non-Table A unit. It is difficudt
to see how control couid be

demanstrated if a contract with a Table
<A unit merely required a non-Table A
unit to “make” reductions that the non-
Table A unit had already implemented,
was already in the process of
implernenting, or would kave
impiemented even in the gbsence of the
contract, Further, because a unit might
be able to realize relatively minor
recuctions while making little change in
its operations, the scale of the
reductions required by contract should
be sigriificant in order to demenstrate
control of the non-Table A unit by
owners and operators that ctherwise
lack any operational respensibilities for
that unit. A comunenter suggested that
the contract between the Table A and
non-Table A units should specify a
percentage emissions rate reduction that
the non-Table A unit is required to
achieve.

To ensure that the coniract requires
significant, new reductions by the non-
Table A uxzit, the finel regulation
requires that the contact establish a
maximuem arnual average SCa
emissions rate for the urit. The
maxtmum emissions rete must be less
than or equel to 70% of the lesser of the
following emissions rates for the non-
Table A unii: the 1885 actual 5O:
emnissions rate; the 1985 allowable 50,
ermissions rate; the greater of the 1988 or
1990 actual 302 emissions rate; the
most stringent fecderally enforceable or
State enforceable 50; emissions
limitatior, as of November 15, 1890,
gpplicabie in Phase [ and the lesser of
the average actual SO. emissions rete or
the most stringent federally eniorceable
or State enforceanle S0, emissions
limitation for the four-quanier period
immediately preceding the submission

-of the contract-based substitution plan.?
The latier set of emissions rates (i.e., the
current actual and atlowable Taies) are
included to ensure that the required
reduction in the unit's emissicns rate is
at least 30% of the emissions rate
achieved, or required to be achieved, by
‘be noa-Tacle A unit around the time of
the submission of the substitution plan.
The other emissions rates (i.e., those for
1585, 1939, 1590, anid Phase ) are used
to ensure that the curreat actual or

-

18ame units are subject i a san-unii-spaciiic

pmissions limit [e.g., & utility.wide emissions
tannage or mate limit). The fnal cegulation provides

Fsuch a vt is designated as 3 substiiution
t 7 & contract-based subsiitution plas, the
Admunistrator will determise on & case-Dy-casa
Hasis how to apply the nsnanit-spacific limitiz
sefling the roeximum annval 50 emissions sate.
mit-specific Fegeral imi! was in effect and
opiicacle 10 the unit ia 1625, that Hmit 1s already
seflested in the 1685 allowable SO emissions rate
{in the Natlozal Allowance Datz Base], which will
be reated as representing the non-unit speciile
Federal limit,

allowable rate does not represent 2 spike
in the emissions rate achieved by or
required for the unit since 1985.3 A
commenter supported using all of these
emissicns rates to sel 8 maximum
emissicns rate for the non-Table A unit.

The Agency maintains that g 30%
reduction in the emissions rate that the
non-Teble A unit would otherwise
achieve represents a significant
reducticn. A comumenter supporting
approval of contract-based substitution
plans asserted that it has identified
ebout 30 Phase IT units that lack a
common owner or operator with a Table
A unit and for whica such plans would
be economically feasible. The
commenter stated that this group of
units could reduce their current
emissions rates by 50 to 70% and
indicated that a 30% recuction might be
an acceotable requirernent for approvai
of this type of substitudon pian.

As a furtber means of ensuring that
tke nop-Table A unit's reductions are
new, the final regulaton requires that
the contract-based substitution plan
include a description of the actions that
will be undertaken so that the non-Table
A unit wil compiy with the maximum
2missions rate. Such actions may

-include, for exampls, the addition or

modificadon of a scrubber or fuel
swilching. The owners and operators of
the Tabie A and non-Table A units must
show that the descrived actinns will not
be implemented in Phase I unless the
nen-Tabie A unit is approved as a
supstitution uniz, The description of the
actions that will be taxen must be
sufficiently detailed so that the Agency
can determine whether the showing has
been made. Information refevant te the
showing includss, inter glic, whether
contracts implementing these actions
were entered into before submission of
the subsitudon plan, Under the
regulation, the owners and operators
must impiement the cescribed actions
but may seek to amend the substitution
pian to change the required actions,

Ir general, the Agency maintains that
it is difficult to make determinations,
particularly in 2 large number of cases,
of whether owners and operators will
take certzin future aciicns in the
absence of 2 substitution plan, However,
the Agency must make 2 determnination
ofthis type {n reviewing the actions
described in eack contract-besed
substitution plan in order to make sure
tha! the non-Table A unit is really
obligated to make new reductions. This

A Far the reasons se! forth in 2 separate firal rule
in thiz Federsl Register, 12200 Other eTissions rates
are also usad 1o allocate allowances for oy
suastitition uait and 1o ensirs thal ailowances are
net allocated for emissions reductlons that would
have been made wathout 2 substinutlon plam
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will be a one-time determination made
when the plan is approved {or
disapproved) unless the designated
representative subsequently seeks to
medly the description of actions in the
plar. Further, the Agency does not
expect a large number of contract-based
:..bs«imtio“ plans to be submitted. s
oied above, commentars have
zdeq ified osly about 20 units for which

C:l a plan would be sconomic

surih, it s important to ensure that

e centract imposes an effective
ﬂr“issio s reduction reguirement—ie., a
requiremant that [s likely to be enforced
uw Tabie A nait cwmers and operators
claiming canire] of ine nen- ~Table A
uait. Consequently, the contract should
include a meaningfl remedy in the
eveant that the required emissions
recuctions are oot achieved. The
concep' of :equ:mc a meaningiul

remedy in the event of defawit was --
:--“pcm‘ﬂa by a commentsr.

Ifzne Teble A vnit owners and
operafars Must sumrender allowances o
:ne Administrator to the extent that the

ncn- ame A unit &ails 1o maks the
required emissions reducions, theo tae
Tanlz A owners and operators will bear
responsibility for the reducticns that
thev claim to control and will have the
‘ c&..he G take acuions 1o ensurs
achisversent of the reductions. This
ouis '_.:e T;b e A owners and apegators
g position similarto that of owners
and operators that conTol a unit divectly
5y owndng ar Cperating the uait I,
instead of such allowance surrendar by
the Table A unit, the nco-Table A wait
had to give allowances (o the Table A
unit lor to the Agency), then the Table
A unit owners and operators would bear
ng responsibility for the non-Tabke A
:nit that they claim to conmoel. Further,
witloul elaborate dmitations on the
transfer of ailowances between the
Tzbiz A and non-Tabie A units, there
wouid be no way of preventing the uaits
frem r*ang._x:g a~future retlrn to the
aun-Table A unit af any ailowances
sUrTEn deref‘ by the non-Table A unit o
the lED;eALLu;t. -

Under the final regulaiion, if the oon-
Table A unit faiis to comply with the
maximum exissions fate during the
year, the Tahie A un

_).‘

it gwners and
operatoss must surrender a number af
allowances equal to the zon-Table A
unit's baseline multiplied by the
Cliference between the actual emissions
rate ‘or the year and the maximum
emissions rate. This approach segregates
out the eifect of utilization changes and
leaves suck changes to be handled
uader ihe reduced utilizaticm and
aiig wance . s urrender provisions (e.g-
§70.3 2.91, a3d 72.52) applicable to
[ Phase I umits. The surreadered

n Wi

n

allowances raust have the same or an
earier compliance use dats 35 the
allowances allocated to the non-Table A
unit for the vear, and the sumrender mus:
be made on or before the allowance
wansier deadline. In order to encourage
ezrlv reductions at non-Table A orits
and innovative approaches to achieving
such reductions, the surrender and
deduction of allowances will be the
only remecy under the Act for failure to
meet the maximyem emissions rate. OF
course. the deduction of allowances for
failure to achieve the maximumm
emissions rate may resull in a unit
having insuificient allowances to cover
its anauai emnissions, and ths full
pancply of rernedies for excess
emissions wiil then applv.
Finally, In order to facilitate the Table
unit owners’ and operators’ exercise
of centrol and the Agency's review and
enforcement, where necessary, of the
substitution pian, the urits imveived
snould have a commen designated
representative. A commenter supperied
the need for a commen designated
representative for this type af
substitution plan. * The Jnal regulation
prevides that the reguirement to have a
common aesw*mted renresentative is
not met oy simply baving a cormmon
alternate designated representative, This
is because, 3s explaimed in the preambie
{ the Novernber 18, 1992 croposed
rule, an altercate designated
representaiive does not cary the same
levej of "esponsibiiities as, and thus is
pot equivalen: to, a designated
representative. 38 FR 60838,

C. Plan Terminction {f Contreol
Reguirement is no Longer met

The January 11,1993 reguladons
provide that whers, as a result of
ownership cr other ckanges, the units in
a substituton plan no longer meet the
COMUTICR OWREr of Operatcr requirement
in those regulations. the substitution
olin must be terminated. The final
regulation adopred here takes 2 51m lar
approach. If there are changes that result
in the control requirement o longer

ging mer, the aeﬁﬁa:ed representative
r'-u_sL termirate the plan. whether the
plzn is based oo commen owners of
OpE‘:lG s oronacentract. Th
Adrminisirater may, on bBis or her own
modon, terminate the plan uader such
circumstances. i

+The cemuzenter also sugpestes | bat the oon-
Tabl2 A gwrners and cperaios ze required to submi
quarterly and aanual regorts to the 7 Table & unit
swhiers 3nd operators 2nd to indemnify such
Qwnets and operatam o any violations at the non-
Tabie A uzit These requiremants 2re aot inthe
final rule because the Agency Selisves that these
matters are not cantral 1o (e issue of control and
are fetler ief lo the owners and operators of the wo

dnits.

The only exception to this
:em.remerﬁ is for substitudon plans
aporoved, and inchuded in final permuss
issued, under the January 11, 1993
reg‘u}a...ons and the Partisl Settlement o

Environmental Defense Fund v. Carol
M. Browner, No. 951203 (D.C. CIr.
1543} (signed May 4, 1394]. So long as
the Table A and non-Tetle A urdts
under gach plan contirmue to meet the
COmIMOn ownet, operater, ordesignated
representative requirement in the
Jenuary 11, 1993 reguletions, sach plans
will not be terminated for thy Bret year
(and. in some cases, for the second vear]
for which the substitution tmit received
a total pumber of allowances equal to
the pumber provided in those
regulations. This exception is consistent
witk both the May 4, 1593 settlement
and the Second Partial Settlement in
Ernvirenmental Defense Fund v, Carol
M. Browner, No. 83—-1203 (D.C. Cir.
1593) {signed . August 10, 1884}. The
Agzency maintaing thar both sartlernents

reasonably resclve the substitution plan
~ssmes raised in the it igation, including
the {ssues relating to the coniral
s2quiremient.

. Admimistrative Requirements
A Dockeat

The docket Is the organized and
comapiete fle of ail the 'mfo:mat.’té:x
considered by ZPA I the developrrent
of this rulemaking. -Ua*lc with the
p samble of the direct Snal rule, the

ntepts af the dockst—axcept for
Lnteragency Eview materials—will
consdtute the record in case of judicis!
rewnew. S2e 42 U.S.C TA0T(EUTIA)
3. Executive Ordar 12868

Under Execntive Order 12366, 58 FR

ulT:5 {Cet. 4,/ 1553), the Administzaicr
t determine whether the reguiatary
aciion is “signi nca_rr ' and therefore
sublect to Crice of Management and
Budgst (OMB) review and the
requirements of te Executive Order,
The Order ceﬁres ‘signifcant
regulimory actioa’” as one that is likelv
:5 resuit {n a rule that may:

1) Have an anmua] effect on the
economay of $100 million or more or
EleE‘SE’i. affect in a matertal way the
scanermy, a sector of the economy,
productivity, compertion, iobs, the
ervironment, public kealth or safety, cr
Stzte, lacal, or tribal governments or
communities:

{2) Create 2 serious inconsistency or
o"“em ise interfere with an action taken
or planned by aro her agency;

(2) Materiaily alter the budgetary |
irapact of entitlements, grants, user fees,
Crpan programs of the rrg.hts and
ohligztions of recipients thereof; or




60238 Federal Register / Vol 58, No. 224 / Tuesday, November 22, 1994 / Rules and Regulations

(4) Raise novel legal or policy issues
erising out of legal mandates, the
Presicent’s priorities, or the principles

set forth in the Executive Order.

Pursuant to the terms of Executive
Crder 128688, it has been determined
that this rule is a “significant regulatory
action” because the rule seems to raise
novel legal or policy issues. As such,
this action was submitted tc OMB for
review, Any changes made in response
to OMB suggestions or
recommendations are dccumenzed in
the public record. Any written
comments fom OMB to EPA ang any
written EPA résponss to those
comments are included in the docket.
The docket is available for public
inspection at the EPA’'s Air Docket
Section, which is iisted in the
ADDRESSES section of this preamble.

C. Paperwork Reduction Act

The information collection
requirements in this mule have been
approved by OMB under the Paperwvork
Reduction Act, ¢4 U.5.C. 3501, et seq..
and have been assignsd control number
206300258, ’

This collection of {nformation has an
esiimated burden averaging 17.5 10 28
hours ger response for about 43
responses. Taese estimates inciude time
fer reviewing instructions, searching
exzsting data sources, gathering and
maintaining the data needed. and

completing and reviewing the collection

of information,

An Information Collection Request
document and estimates of the public
reporting burden were prepared in
connection with the fanuary 11, 1683
regulations. 36 FR 63098: 58 FR 3630,
The regulation modifications contained
in this document will not significantly

change the reporting burcen that was
previously estimated,

Send comments regarding this buzden
analysis or any other aspect of this
collection of information. including
'suggesdons for reducing the burden, to
Chief. Information Policy Branch, EPA.
<01 M Street, SW., (Mail Cede 2138),
Washington. DC 20460; and to the
Cifice of [nformation and Regulatery
Affairs, Office of Management and
Budget. Washington, DC 20503, marked
“Attention: Desk Officer for ZPA

D. Reguictory Flexibility

The Regulatory Flexidility Act, 5
U.5.C 601, 2t seq ., requires eack Federal
agency to consider potential impacts of
its regulations on smali business
“entities.” Under 5 U.S.C. 604{a), an
agency issuing a notice of proposed
rulemeking must prepare and make
available forpublic comment a
regulatery flexibility analysis. Such an

X
rAact

analysis is not required if the head ofan
agency certifies that a rule will oot have
a significant economic impact on a-
substantial number of small entities,
pursuant to 5 U.S.C. 805(k].

In the preamble of the January 11,
1933 reguiations, the Administrator
certified that those regulations,
inciuding the provisions revised by
today’s final rule, would not have a
significant impact. 58 FR 3649, The
Anal rule revisions adopted today are
net significant enough to change the
economic impact addressed in the
preamble of the January 11, 1993
regulations, which wers certified as aot

baving a significant impact. Pursuant to

the provisions of § U.S.C. 865(b}, [
hereby certify that the revised rule will
not have a 51gn-.‘car~t adverse impact
on a substantial number of small
entities. -

E, Miscellaneous

In accordance svith section 117 of the
Act, publication of this nitle was
preceded by consultation with any

_ e2ppropriate advisory commitiess,

independent experts, and Fecderal
departments and agencies,

List of Subjects in 30 CFR Part 72
Environmental proteciion, Acid ra:n,

“Alr poilution coatol. Electric utilities,

Parmits, Reporting and recerdkeeping
requirements, Sulfur dioxide,

Dated: November 14, 1854,

Carpl M. Browner

Adminismaten

For the reasons sat fortk in the

- preamble. chapier I of title 40 of the

Code of Federza! Regulations is amenced
as fotlows:

PART 72—[AMENDED)]

_1. The authority citation for par 72
continues te read as follows:
Authority: 32 U.5.C. 7801 and 7851 2t seq
2. Sectian 72.41 {s amended by
revisiog paragrapis {c}(5) and (ei{3}(iv)
and adding parsgraphs (¢}(8). {c}{7}, and
fe](12{iii) to read as follows:

§72.41 Phase | substitution plans,
- - " s B ' )
ORI

(5] A demonsiration that the
substitution plan meets the requirement

that each unit under Daragraph (a){z) of
this section is under the coatrol of the
owner or operater of each unit under
paragraph (2)(1) of this section that
designates the unit under paragraph
{a)f2) of this section as a substi tution
unit. The demonsu‘adon shall be one of
the fsllowing:

{1) If the unit under paragrapn (a)(1]
of this section has cne or more owners

or operators that have an aggregate
percentage owrership interest of 50
percent or more io the capacity of the
unit under paragraph (2}{2) of this
saction or the units have a common
cperator, a statement identifing such
owners or operators and thelr aggregate
percentage owmership interest i the
cagacity of the unit under paragraph
(2}{2) of this section or identifving the
units’ common opera cr, The designated
representative shall submit supporting
decumentaticn upon reguest by the

Administmater.

(i} iIf the unit under paragraph (a}{1)
of this section has one or more owners
or operztors that have an aggregate
percentage ownership interest of at least
10 percent and less than 50 percent in
the capacity of tke unit under paragraph
(3)(2) of this section and the units o not
have 2 common operator, 2 statement
idenufying such owners or cperalors
arnd theic aggregale percentage
cwaersaip icterest i the canac'ty af the
unit uader paragrash (a}(2] of
seciton and stating that each such owTnar
or operator has the coatractual right to
direct the dispatch of the electricity
thaz, Secause of its ownership interest,
it has the fight ‘o receive from the unit
unces paragraph {aj:} of this sec‘ian
Tke fact that the eleciricity that su
OWTET OT ODETaior bas the ngj:t o
receive is cenirally dispatched through
a power pool will not be the basis for
determining that the owner or operatar
does not have tke coniraciual right to
direc: the dispatck of such electricity,
The designated representative shail
submit supporting decumentazion upon
reqeest by the Adminisator.

[t} A copy of an agreement that is
binding on the owners and operators of
she unit under paragraph {a}(2} of this
section and the owners and opemtors of
The unit uader “aragr"ph aj(1] of tiais
section, provides eack of the fol! o'.«.mg
elements, and {5 supported by
decumentation mesting the
requirements of paragraph (c}{6) of this
seclicn:

T[Aj The owness and operatots of the
untt under paragreph (a}(2) of this
section must not aliow the unit to emiy
sulfur dioxide in excess of a maxdmum
arnual avernge SC: emissions rate (in
los/mmBtul. specified in the agreement,
for each year during the pmoa that the
substiiution plan is in effeqt,

{B) The maximum znnual averege SO;
emissions rate for tbe unit under
paragraph (2){2} of this section shall not
exceed 7O percent of the iesser of: the
unit’s 19835 aciveal $0: emissions rate;
the unit’s 1885 allowable 5C; emissions
rate: the greater of the unit’s 1989 or

1840 actual SO: emissions rate; the most
stringent fecerally enforceable or State
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er:forcesble SO omissions limitation, as

{ Novernber 15, 1990, appHeable to the
urdt in PhaseT; or the lesser of the
average actual 80, gmissions rate or the
most sTingent federall enforceabie or
State enf crceaole S0O. smissions
Nmitatian for the unit for Jour
consecwtive guarters that Immediately
precede the 30-day pericd.ending on the
date the su'bsmuﬂon plan is submitted -
to the Administrator. If the unitis
coversd by a non-unit-specific fedemlly
enforceable or State enforceable SOz |
emissions Hmitation in the four
consecutive guarters or, as of November
15, 2999, in Phase I, the Admmistrator
wili determine, on a case-by-case basis,
how to applythe nor-uvnit-specific
emissions limitation for purposes of
derermining whether the maximum
annual aversge SO- emissions rate
meetsthe requirement of the prior
sentence. If ¢ nor-unit-specific federaily
enforceable S0k emissions Brmitation is
not Gifferent from 4 son-voit-specic
Jederally enforceanle 50, ernissions
lmitatdon that was effective and
applicable to the unit in 1985, the
Acminisirator will apply the non-unit-
specific 5C- emissions imitation by
using the 1983 allowable SO. emissions
rete.

{C} For each vear thai the actual 30,
emissions raie of the unit under
pe_raf*"anlz (2){2; of this section exceeds
the maximum arnual average S0;
emissions rate, the de31gnated
representative of the unit under
paragraph (&){2) of this secuon must
surrende: alit}wances ‘or deduction

om the Allowance Tracking System
.:r*co_m of the unit under para *‘aoh
(a}{1) of Jus secuon The deagna\ec
representative shall surrender
aiiowances aJL_.U*-:z:u:g emissions equal
tc the baseline ¢f Lue unit under
paragraph {8)(2) of this section
muluplied by the difference batween
the actual SO- emissions raie of the unit
under paragra'm_ (a}{2) of this section
anc tbe maximum annual average SO;
emissions rete and divided by 2006 lhs/
tan. The surrender shall be made | by the
allowance U-ansfer dead.me of the vear
of the exceedan d the surrendered
allowanzes shall have the same or an
earlier compliance use dale as the
allowances allocated 0 the unit under
parag=ph (2){Z) of this secuon for that
year, The desigrated representative may
,ceﬂtm‘ the serial numbers of Lne
ellowances (o be dedusted. In itk
absence of such identification,
allowsznces will be ded icted on 2 first-
in, first-out basis under § 73.35{c)(2) of
this chapter, .

{D; The unit under paragraph {2)(2) of
this section and the unit under
paragraph ()(1) of this section shall

{

designate a common desiznated
representative during the pariod that the
substituticn plan is in effect. Havinga
common alternate d.sxgnaled
reoresentarive shall not satisfy the

req: "'e::v,n; in the prior senience.

(=) Except as provided in paragraph
(Cj(S:‘\l) of this section, the actual 802
emissions rate for any year and the
average actual SC; emissions rate for
aoy period shall be determined in
accordance with part 75 .0f this chapter,

(8) A demoansiration under paragraph
{c)(5}{iii) of this section shall include
the [cliowing suupor:ing
documemt 2

(i) The calculation of the average
ac:ual SG- emissions rate and the most
stringent federally enforceable or State
enforceable SGs emissions limitation for
the unit for the four consecutive
quariers that immedizately precaded the
‘36-day period ending on the date the
substutution plan is submittsd to the
Administrator. To the extent that the
four consecutive guarters includea
guarier prior to January 1, 1995, the S0;
ermrissions mate for the quarter shall be
determmined applving the methodolegy
for caleulating SC- ernissions set forth
in appendix C of this part. This
metacdology shall be applied using data
submitied for the c:_ua:ter ta the
Secrstary of Energy on United States
Decarczent of .,._e*gv Formz 787 or, if
suck data has not been submitted for the
quarier, using the dataprepared for such
submission for the quarter.

(il A description of the actions that
wiil be tzken in order for the unit under
paragrapn {a}(2) of this section to
compiy with the meximur annual
average SO; emissionstete under
paragraph {¢)(5)(ill) of this section.

(ifi} A description of any contract for
implementng the actions described in
paregraph [c}i8)(i) of this section that
was executed belore the date on which
the agreement under peragraph icy{5)(iil)
ol this section is executed. The
designated representztive shall state the
execution date of ezch such contract
and state whether the contract is
expressly contingent on the agreement
under paragraph (c)(51(i) of this
secuion.

(iv) A showing that the actions
described under parsgraph {c](B){ii) of
tais section will not be imp@meﬂted
during Phase [ uniess L:le it
aD“'o‘Jed as 3 subsitution u..:t.

F,] The specia] provisions in

arag ﬂp" () of this section.

LI

(e}

(13 = »

{111) W fere an aDprover_. :u::smu ion
plan inciudes a demonstation under

paragrapns {)5)ili} and {c}] of this
section.

{A) Tke owners and operatars of the
substitution unit covered by the
demanstraticn shall imalemsnt the
acidens described under paragraph
(c}B][i) of this sectian, as adjusied bv

e Administrator in approving the plan
or in revising the perrnit. The
designaied representative may submit
prOpOSed permit revisions changing the
descTiption of the actions to be taken in
order for the suhsthmion unit 2o achieve
the maxirnum annual average S0-
ernissions rate under the approved plan
and shell includs in eny such
submission a showing that the ackons
in the changed descriptionwillnet be
implemented during Phase I unless the
urii Temainsa substiiution 4mit. The
per:mt revisien will betreated @s.an”
adminishative arnenc:.men;,except
where the Administrator determines
thet the change in the description alsers
the fundamentz] nature of the actions {0
be tzken and that public notice and
comment will coniributs to the
decision-making process, o wiich case
tre permit revision will be treated as a
permit modiicstion or, at the option of
the d»‘-slgna ed representative, a fast-
ack modificadon.

(Bi The CieSx nated representative of
the unit under paragrapa (a)(1) of this
seciicn shall surrender allowances, and
theAdministrator will deduct
allowances, in accordance with
paragraph (c}i5)(Hi}C] of this section,
*he surrencer and deduction of
allowances as required J.._de' tze prior
sentence sha'l be the onlv remedy under
the Act fora fail "etomee‘me
maximum annual average SO:
emissions raie, orovided that, if such
deductior of allowance results in excess
emissions, i ne rernedies for excess
emissions shzll be fullv applicabie,

L - * - -

s a change in the
oxwe‘sb D izt ﬂst af the owners or
operzators ofar ‘unjt uncer a
subsdtution “L_r approved as mﬂegina
the requ, sments of paragraph (c](5

or (i) of this section or 3 change in sucn
owners' or operaters’ right (o direct
dispaich of elsewicity from 2
substitudon urit under such a p:an and
the demonstration under paragrzph
(¢){33(1} or (1I) of this section cancot be
made. then the designated
represeniatives of the ualts governed by
this ples shail submit a no::ifica:ion to
ierminate the plan so that the plan wiil
terminale as of January 1 !

of the calendar

year during which the change is made.
[B) Where g su ::smuuon plan is

approvec as rieeting the requiremenis
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of paragraph (c)(5)(iii) of this section, if
there is a change in the agreemhent under
paragraph (¢)(5)(ii1) of this section and

a demonsiradon that the agreement, as
changed, meets the requirements of
paragraph (c}{53}{iii) cannot be made,
then the designated representative of the
units governed by the plan shall submit
a notification to terminate the plan so
that the plan will terminate as of
January 1 of the calendar year during
which the change is made. Where a
substitution plan is approved as meeting
the requirements of paragraph [(¢){5}(iii)
of this section, if the requirements of the
first sentence of paragraph [(e){1){iii)(A)
of this section are not met during a
calendar year, then the designated
reprasentative of the units governed by
the plan shall submit a notificetion to
terminate the plan so that the plan will
terminate as of Jaruary 1 of such
calendar year.

(C) If the plan is not lerminated in
accordance with paragraphs [e}{3)ivi{A)
or (B} of this section, the Administrator,
on his or her own motion, will
terminate the plan and deduct the

allowances required to be swrendersd
under paragraph {e}{3)(ii] of this section.
{D) Where a substitntion unit and the
Phase I unit designating the substitution
unit in an approved substitution plan
have a common owner, operator, or
designated representative during a year,
the pian shall not be terminated under
paragraphs {&)[3){ivI(A), (B), or (C) of
this section with regard to the
substitution unit if the year is as
specified In paragraph (e)(3)[iv}{DH 1} or
(2) of this section and the unit received

[from the Administrator for the year,

under the Partial Ssttlement in
Environmenta Defense Fund v. Carol
M. Browner, No. 53-1203 (D.C. Cir.
1993) {signed May 4, 1993), a total
number of allowances equal to the unit’s
baseline multiplied by the lesser of the
unit’s 1985 actual SO emissions rate or
1985 aliowable SO emissions rafe.

(1) Except as provided in paragraph
{£)(3){iv)[D}{ 2} of this section, paragraph
{2)(3)(iv)(Dj of this section shall apply to
the 8rst year in Phase I for which the
unit is and remains an active .
substitution unit. )

(2) If the unit has a Group 1 boiler
under part 76 of this chapter and is and

remains an active substitution unit
during 1993, paragraph (2)(3)(iv}(D} of
this section shall apply to 1295 and o
the second year in Phase [ for which the
unit is and remains an active
substitution unit.

{3) if there is a change in the owners,
operators, or designated representative

- of the substitution unit or the Phase I
‘unit during a year under paragraph

(eX3)(iv)[D}{1) or (2} of this section and,
with the change, the units do net have

4 COmmon owner, operator, or
designated representative, then the
designated representatives for such
units shall subrait a notification to
terminate the plan so that the plan will
terminate as of January 1 of the czlendar
vear during which the change is made.
if the plan is not terminated in
accordance with the prier sentence, the
Administrator, on his or her cwn
motion, will terminate the plan and
deduct the allowances required to be
surrendered under paragraph (2){3)ii} of
this section.

[FR Doc. 9428710 Filed 11-21-94; 8145 am]
BILLING COOE 8560-80-F
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tables. On January 6, 1969, the Office of
Man'vge"w.ent and Budget {OMB] waived
Table 2 and Tabies 3 SIP revisions {54 FR
2222) from the requirements of Section
3 of Executive Order 12291 for 2 years.
he USEPA has submitted 2 request for
z permanent waiver for Table 2 and
Tabhie 3 SIP revisions. The OMB has
agreed to continue the tempoerary walver
untii such time as it rules on USEPA's
request. This request continues in effect
under Executive Order 12866 which
superseded Executive Order 12291 on
September 30, 1983. The OMB has '
xempted this regulatory action from
Execuiire Order 12866 review.

Nothing in this action should be
construed as permitting or allewing er
establishing a precedent for any future
reguest for revision to any State
implementation Plan. Each request for
revision to any State Implementation
Plan shall be considered separately in
light of specific iechnical. economic,
and environmental factors and in
relztion to relevant statutory and
regulatorny reguirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 800 =t seq., USEPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
fina! role on small entties, 5 U.S.C. 803
and 80+%. Alternatively, USEPA may
certifv that the rule will not heve a
significant impact on a substantial
rnumber ofsma!l entites. Small entities
include smail businesses, small not-for-
profit enterprises, and government
entities with ru'*sdir:cion over
populations of less than 50,000,

SiP approvals under section 110an td
subchapier I, part D of the Act do not
creste any new re‘qu'frerﬂents but
5 mm v approve requirements that the

ste is aiready impesing. Therefore,
because the Federal SIP approva! does
nct impose any new requirements, I
certify that it does notbavea significant
impact on eny small entities affected.
Moreover, due to the nature of the
Federnl state re}a!ianship under the Act,
prepar*;'on of a regulatory flexibility
analysis would constitute Federal
inquiry into the economic
reasonadleness of State action. The Aqt
foroids USEPA to base its actions
concerning SiPs on such grounds.
Union Eleciric Co.v. US. EP.A., 427
U.S. 7486, 256-85 {3.CL. 1976); 42
U.5.C.72108a)(z).
List of Subjects in 40 CFR Part 52

Environmental protection, Afr
poliution control, Carbon mongxide,
- Incorperaticn by reference, Ozone.

Dated: June 30, 1894,
David A. Ullrich, .
Acting Regional Administrutor,

Fer the reasons stated in the
preamble, part 52, chapter 1, title 40 of
the Code of Federal Regulations is
amendeéd as follows:

PART 52—{AMENDED]
1. The suthority citation for Part 52
cantinues to read as follows:
Authority: 42 US.C 7201-767 1
Subpart P—indiana

2 Sectlon 52.770 [s amended by
adding paragraph {c}{92) to read as
follows:

§E2.770 identfication of plan.
» L w ” L4
)~ =

{82) On February 25, 1994, Indiana
submitted an employee commute option
rule intended to satisfy the requirements
ofsection 182(d){1}{B] of the Clean Air
Act Amendments 0f 1890,

(i} Incorporation by reference.

(A) Title 325 of the Indiana
Administrative Code, Article 19
MOEBEILE SOURCE RULES, Rule 1,
Emplovee Commute Options. Filed with
the Secretary of State, Cctober 23, 1993,
Effective November 22, 1883,
b4 - - - »

[FR Doc, §5-12909 Fiied 5-17-84, §:45 am]

BILLING CODE A560--50-P

40 CFR Part 75

[FRL-5040-31

Acid Rain Program: Conlinvous
Emissions Monitoring
AGENCY: Environrnental Protection
Agency (EPA).

ACTION: Direct final rule.

SUMMARY: Title IV of the Clean Air Act
[the Act), as amended November 15,
1994, requires the Environmental
Protection Agency [EPA or Agency] to
establish an Acid Rain Program to
reduce the adverse effects of acidic
deposition. On January 11, 1993, the
Agency promulgated final rules
implementing the program, including
the General Provision and Permit rule
and the Continuous Emission
Monitoring (CENM) rule (58 FR 3530—
3766). T echnir:.al corrections were
published on June 23,1993 (38 FR -
34126) and July 30, 1993 [58 FR 30746~
40752). This notice of direct final
rulemaking contains an extension 1o the
centification compliance deadline for
NG, and CO; emissions monitoring of

gas-fired units and oil-fired vaits
affected under title [V, EPA believes that
this compliance deadiine extension will
give the reguiated community more time
to meet their obligations under title IV
and will allow more thorough Agency
review of certification application
submissions, resulting in the likelihood
ofhgner quality data. EPA believes this
deadline extension is non-controversiai
and thersfore is pu bhsmngtbls aotice of
dlreu final rulemaking.

ATES: If no adverse comments are
receiveci oV September 19, 1584, the
effective date of these revisions will be
Cuicher .7 132+, I quo'effective date s
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Any written comments on
these rule revisions must be jdentifled
with the document control number “A-
94-16" and rmust be submitted in
duplicate tor ZPA Alr Docket (6102),
Environmental Protection Agency, 401
M Street, SW., Wasnington, DC 20450.
FOR FURTHER INFORMATION CONTACT:
Sharon Saiie, CEM Section Chief, Acid
Rain Division {8204]], U.S. -
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20480.
[202) 233-8180.
SUPPLEMENTARY INFORMATION: In the .
Proposed Rules Section of this Federal
Register, EPA is propoesing to revise the
Contiruous Emission Monitoring
provisions. The Agency views these
revisions as noncontroversiel and
anticipates no adverse comments.
Howser, i EPA coes receive adverse
comments, EPA wil] publish s
document in the Federal Regisier
withdrawing the direct final rule. &1
public comments received will be
treaied as comments on the proposed
rule as published in the Proposed Rules
Section of this Federal Register and wil]
be addressed in a subsequent final
rulemaking notica. The EPA will not
institute a second comment period on
the document in the Preposed Rules
Section of this Federal Register or on
any subsequent final rule addressing
withdrawn pertions of this final rule
Any paries interested in commenting
on thess revisions to Part 75 should do
s0 at this time.
1. Acid Rain Program Background

On January 11, 1993, ZPA
promulgated the “core” regulations that
implemented the mzjor provisions of
Titie IV of the Clean Air Act
Amendments of 1990 {CAAA or the
Act), inciuding the Continuous
Emission Monitordng ( {] Regulation
at 40 CFR Part 75 auvthorized under
section 412 and 821 of the Act. The
CEM rule specifivs how each affecied
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utility unit must install a system to
continuously monitor the emissions and
to coliect. record. and report emissions
data to ensure that the mandated
reductions in SO, and NO, emissions
are achieved, that opacity and COz
emissions are measured, and that 30;
emissions are accurately measured so
that the allowance system functions in
an orderly manner.

Since the CEM rule was promulgated,
the operation of Phase 1 utility units
have essentially completed the Srst
stage of implementation of the rule,
having submitted monitoring plans,
conducted certifieation testing,
submitted certification applications, and
submitted their first quarterly reports. In
addition. many Phase I utility units
have also begun implementaton. As a
result of issues arising du:mg
implementation of part 73. EPA 1s
revising part 75 io extend the
monitoring ceniification deadline for
cerzin classes of uniis for some
polivtanis,
1L Changes to Part 75—Certification
Beadlines for Gas-Fired and Oil-Fired
Linits

Affected units under title IV of the
Clean Alr Act Amendments are required
to installi and operste continuous
emission menitering systems or
alternative monitoring systems
approved by the Administrator. Part 75
specifies that 2il monitoring systems
must be tested and approved through a
certification prc»c%‘s In :ke}apua*v 11,
1993 final rule, EPA specified that
required rmonitering svsiems for units
with emission limitations beginning
Janwary 1. 1995 [P"xas-e I units} must be
installed, operated, cedified, and
maintained by November 15, 1993 140
CFR 74.4la}{1)i. Stmilarly, units with
erntssion limitations beginning January
1, 2000 (Phase II units) must be
instailed, operated, certified, and
maintained by January 1. 1985 |20 CFR
75.:{){3).

During the process of implementing
part 75, the Agency leamed that meny
utilities with Phase I units were having
chf‘icuh} plaaning and performing
certiScation testing early. Mary utilities
;'ouncf the testing procedures in
Appendix E sufficientiy confusing that
they were delaying testing for gas-fired
and oil-fired pesking units. In other
cases, software vepdors were still
assisting their Phase ] unit clients and
did not focus on the problems of Phase
11 units, cousing funther delays, In
addstion, both utilities and stack
emission testing firms expressed
cancem that there might be a shoriage
of stack testers because of the large
number of urit all recuiring stack

testing at the same time. There will be
a tota! of approximately 1000 oil-fired
and gas-f fired units sub"n"ﬂrg
certification applicatians in Phase 1,
compared to 5 oikfired units in Phase ]
and 1300 Phase [I coal-fired units
compared t¢ 263 cozl-Bred units in
Phase L. if review of all these
applications were done at the same
tirne, the review might be severely
limited because of the resources
required and the short time period for
review,

As a result of these concerns, the

"Agency is postponing the certification

deadline for two categories of
monitoring: !\'Ox and CO; mc._itorh':g af
gas-fired and oif-fired Phase I units,
Alithough these units must monitor NOx
and CD‘ emlm:ions [4{) CFR' 75.10], they
‘nc:a' Title IV oft'le Pn:L Gas fired and
cil-fired units are being monitored for
NCx and CO» to provide guality-assured
NOx and CQ; emissions dawd for
informational purposes. This data will
aiso allow the Agency to assess progress
toward :he NOx emissicn reduciion

- goais of the Act Furthermaore, the Act

requires EPA to esfablish a pubiic
database of CO; emissions c_l.:a_ta, EPA
believes that delaving the cenification
of NOx and CO2 CEMS ard nppeﬂdlx
£ and G mondtorizg for these units stili
meets these purposes, and helps to
ensute higher quaiity MOy and CO:
emission data than might be obtained if
tite January 1, 1893 deadline were still
reguired because & phased schedule for
certifications submissions will allow
more thorough and comeplets review of
ke submissions for sach tire perjod.
The revised deadline does not apply to
cozai-fired units or to menitoring of 50,
opactty, of heat input for gas-fired and
oil-fired vmits.

HPJ-‘a belies es t.‘:ak itis ’aasonab le for

missions in ozone nona‘*azr"nem areas
ana the ozone transport region of the
northeast .S, earlier than i:: other
areas. An accurate accoun’ of NOx.
emissions [s environmenitally significant
in such areas cecause NCy helps ozone
to form {see docket item “Title [V
Affected Utillty Plants in Nonatlainment
Areasor in OTR"). As a resull, EPA is
extending the certification deacline for
NOx monitoring of gas-fired and cil-
flred units in ozene nonattalnment areas
and ozone t-.‘ansport regions by six
months only, unti; Fuly 1, 19935, Other
gas-fired and ob)-Ared units that are not
in thess environmentally critical areas
may postpone their centification testing
until one vear after the original
deadline, uatil January I, 1896. By
instituling this phased-in approach, two
purposes are accomplishad—

certification applications will receive
thorough review and NQy information
will be available first for the areas with
'“e_csvrnatas‘ need for tha! infonnation.
has also included a delayed

ce.;:ﬁc.at:cm deadline for CO monitoring
from oil-fired units and gas-fired units
in today’s revision to part 75. A CO;
monitor may be used both as a CO;
diluent monitor in a NOx continuous
emnission monitoring system andasa
CO>» continuous emission monitoring
system, If the NOx monitoring deadline
were extended but the CO, monitering
deadline were not extended, then the
owner or operator of a gas-fired unit or
and oil-fired unit would stiil be required
to install the CO: monitor and stk test
it before its certification 25 pant of the
NOx mopitoring system. In effect, an
owner or operzior would need to go
through stack testing and centification
twice for the same CO5; monitor, In order
to make the NOx moritoring

rtificaiion deadline extension more
useful and to avoid unnl
duplicatior of testing and certification
activities, EPA is also extending the
certification deadline for CO;
monitoring.

Gas-firec and oil-Ared peaking tmits

) may choose ‘o use the procedures in

Appendices Zand G of part 75 10
estimeate NOy and CO: emissions using
means other than continuous emission
monitering. Appendix £ reguiresa
utility to deveion a correlation between
unit lead and NCx emission rate,
Appendix G silows any utility, not fust
peaking units, to estimate COa mass
emissigns from 2 unit using fuel
sampling and analysis and fuel usage
data. oth of these methods require the
development of software that s different
from that aiready developed ernd
implemented for use unaer Phase [ of
the program. In contrast, software
programmers have alrzady daveioped
software for units with continuous
emission moxnitoring systems and for
units using Appendix D of part 75 for
determination of $0a emissions {rom
oil-fired or gas-fired vnits. In orderto
allow seftware progremmers mere Ume
to develop software to implement
Appendices Eand Gofpant 75, EPA is
exterding the certification deadiine for
NOx monitoring and CO- monitering
from these methcds, as well as for
CEMS,

EPA is not extending the certification
deadlines for cozi-fred units. Phase [

utilities overwhelmingly were able to
meet Do statutory deadline for
monitoring with CE245—g5% of Phase
I units completed tesiing by the
deadline of November 15, 1993. There
are no class-wide issues delay irg
implementation for coai-fired units

i
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using CEMS. Therefore, EPA expects
that all Phase II coal-fired units will
meet the certificaticn deadline of 1/1/
g3. Furthermore, coal-Ered units have
emission limitations for SOz and NO,

under the Acid Rain Program. Coal-fired
units emit large amouxnts of $0; and
NO;

PA alscis not extending the
ue"’.f‘cGuan deadlines for SOz and
opeacity monitoricg for gas-fired units
and oil-Ared units. Gas-fired and oil-
fired units have 50 emission reduetion
obligations under title IV of the Act. Oil-
fired units, in particular, have '
significant 502 emissions. Many of
these units have the opporiunity to
implement Appendix D of part 75 {an
onticnal SOz emmissions estimation
protocol using fuel sampling and
analysis), thereby avoiding stack testing
for CEMS. Some Phase [ units were cil-
fired units using Appendix D. The
Agency has issued guidance to the
regulated community that allows them
to implement Appendix D. Furthermore,
soitware has already been developed to

implement Appendix D requirernents.
Opacity monitors do ot require the
services of special stack testers or new
software. Extending the deacline for
S50 and opacity menioring for gas-fired
ni:s and oll-fired units will not reduce _
competicon for stack testers or require
development of sofrware that has not
besn developed for Phase [ units.
Brrause ol these reasons, EPA expec:s
gzs-fired units and cil-fired vnits 1o
reet the January 1. 1995 certification
dezdline for SO» and opacity
monitering.

i1 Impagt Ar
Peperwork Reduction Act

nalyses

P
Pt

—FA hc'i- determined that this final
rule contains no information
: ,quireme.ﬁ s as specified by the
Reduction Act 3¢ U.S.C.

o
7‘

Executive Order 12868

Under Ixecutive Order 12886, [S8FR
51735 {October 4, 1993)) the Agency
mz.bt ce'ermme whether the regulatory
action is “significart’ zad therefore
subject ta O}J{B ravigw and the
requirements of the Executive Order,
The Order deﬁnes “significant
regulatory action” as one that is hLeW
to results in 2 rule that may:

(1) Have an annua! effect on the
economy of 8100 million of more or
adversely effect in a material way the
economy, a secter of the economy,
productivity, cor‘peution, jobs, the
envircnment, public health or safety, or

_Tepresen

State, loczl, or tribal governments ar
communities;

(2} Create a serfous inconsistency or
otherwise interfere with an action teken
or planned by another agency:

(3) Mazterially alter the budgetary
impact of entitlements. grants, user fess,
or [oan programs or the rights and
obligations of recipients thereol: or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
Presicent’s pricrities, or the principles
set forth (n the Executive Order.

It has c:-e.en determined that this rule
isnot a “'significant regulatory action™
under the tarms of Executive Order
12866 and is therefore npt stbject to
OMB review.

ity Act

C. Regulatory Flex:bll

Pursuant to section SGaLo} of the
‘%em_ atcn ~ Flexibility Act, 3 G.8.CL
805(b), the Administrator certifies on
August 4, 1994, that this rule revision
will ot have a significaat ecoromic
impact on 2 substential number of sma
erntities,

P4 performed an anaiyvsis of the
effects upon small utitities of the Acid
Rain Core Ruies {58 FR 3848, }'anLa—v
11.1863). including permitting,
zilowances, and continucus emlssion
monitoring. The earlier document

onciuded that significant coste wouid
o-_;r 1o srmall ties as a result of

slatutory reguiremnents. For example.
based upon a worst case for model
utilities, total reguiatory costs could
tas -quci as 5 ta 7 percent of
the averzge value of electricity produced
in the vear 2000. About one-third of the

f

EP4

15
il

105 small utilities currently affected
could face irfpacts of up o this
magznitude. .

Today'srevisions to par 75 have
either no impact or a beﬂe.m } impact
en small eniities by extending the time

1

e
for complving with the Acid Rain
Program moenitoring reqqme-nen:s for
approximately 800 small utility uznits,
EPA expects today’s revision to pant 73
to maintaln whe same cost of compliance
as under the promulgated rule of
jamuary 11, 1993,

IV. Supperting Information
List of Subjects in 40 CFR Part 75

Environmental protection, Alr
pollution contrel, Carbon dioxide,
Continuous emission monitors, Eleciric
utiliiles, Incorporation by reference,
\'itrogeﬂ oxides, Reporting and
recorcxeeping reguirements, Sulfur
dioxice.

Datec: August 3, 1994,
Caruol M. Browner,
Adminisiretor, U S. Environrnental
Protection Agency

For the reasons set forth in t'ne
preamble chapterIoftitle 40 of
Code of rederal Regulations is a.mended
as foilows:

PART 75—CONTINUOUS EMISSION
MONITORING

1. The zuthority citation for part 73
continues to read as follows:
Authoriny: 42 U.5.C. 7651k and aote,

Subpart A—General [Amended]

2. Section 73,4 is amended by revising
paragraph (2)(3) to read as foilows:

§75.4 Complignes dates,

(a) = = *

(3} For either a Phase 1 un't, cther
then a ges-fired unit or an oil-fired unit,
or a subsiiiution or compensating unit
that is not 2 substtution or
r:ompe 15ang umt urder paragrapi

{a}{Z} of this section: January 1, 1995.

- L ] - * -

3. Section 75,4 is amended bv ad

Da—ag—aan ‘a (eJ to read as follows:

(2] ™

{4} For 2 gas-dred Phase LI unit or an
ox] fired Phase II m::,;a ruary 1, 1885,

ot that certification tests for

coniinuous emission monitoring
svstems for NOx and CO; or excepted
monitonng systems {or NOyx under
appendix & or CO; estimztion under
Appendix G of this nan shali be
ted as I’ollows

comple
(1) For an oli-fired Phase Il unitora
gas-fired Phase [T unit ioczted in zn

czone nonatialnment srea or the ozene
transpcrt cegion, not later than julv 1,
1995; or

(i} For an oil-fired ?hase dunitora
gas-fired Phase II unit n2! loceted in an
orone nonattainment area or the ozone
transpom teglon. not later than Jaruary
1, 188E.

L > L » »

[FR Doc. 94-20367 Filed §-17-94; 8:43 amj
BILUNG CQODE 8565-556—F

40 CFR Part 180

[PP OEJESS/R20TT: FRL—3507-T)

BIN 20T0-AB73

Procyriidone; Pestcide Tolerance for
Wine Grapes

AGENCY. r_n'-'Lronr"’ema Protection
Agency (EPAY

ACTION: Final m!e.

sigblishesa
es of the

suMmMary: This document es
permanent tolerance for res.d
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fungicide procymidone. N-(3.3- I. Commments on the Proposal
dichloraphenyi]-1.2-
dimethylevclopropane-1,2-
dicarboximide, in or on the raw
agricultural cemmodity (RAC) wine
grapes at 3.0 parts per mililon (ppm.
Sumitomo Chemical Co., Ltd
petitioned EPA to establish this
regulztion setting the maximum
permlssmle level for residues of
progymidone in or on wine grapes.
EFFECTIVE DATE: This regulation
becomes eifective August 12, 1994, .
ADDRESSES: Written objections.
_identified by the document control
number. |PP 4E3838/R2077}, may be
submitted to: Hearing Clerk (1900),
Environmental Protection Agency, Rm.
M3708, 201 M St.. SW.. Was) hington. DC
20480. A copy of any chiect cns and
hearing requests fled w 'uh the Hearing
Clerk should be identified by the
docurnent control number and
submitted to: Public Respense and
Program Resources Branch, Field
Cperations Division (75660, Office of
Pesticide Prog*ams. Znvironmental
Protection Agency, 201 & 51, 8W.,
Washington, DC 204580, In person, bring
copy cfob]e cticns anc hearing requesta
to: Rm. 1132, CM =2, 1621 iefferson environment. The tolerance skhould be
Davis I—Iwy.. Avlington, VA 22202. Feds  seien the product thal can be regulated,
atcompanying objections shall he fe,thewine, '
labelud " Tolerance Petition Fees™ and " 24 Fesponse. NCAMP
forwarded to: EPA Headguarers onthe enforeeability of the
Accounting Ogeraiions Branca, OPP procymidene tolerance for wine grapes
Tolerance Fneq P.O. Box 350277M. This tolecance is fully enforceahle
B“f-’bdr“- & 15251 agalnsiwine, Wines comtaining
FOR FURTHER INFORMATICN CONTACT:ﬁ B prooyvmidone residues ot 2 ]e\re]_grea:Er
mail: Steve Rotbins, Acting Product than the 5-ppm winegrepe tolerance
Manager {(FM]) 21, Registration Division wculd be adulterated as a matier of law
(50 150), Environmenial Prose tian inderthe FFDCA. See 21 17

{n response to the Ma:ch 31, 1963
proposed rule. seven comments were
received.

1. Four comments supperted
establishing a permnanent tolerance.

2. The National Coalition Against ¢
Misuse of Pesticides (INCAMP] lodged a

 five-point comment addressing
ernforceability of the tolerance, the risk
assessment, the exposure calculation,
the Agency's tolerance-setting
procedures, and intermnational trade

“versus health concern issues. The
paraphrased commenis and the EFA
responses follow:

TNCAMP Commpnt 1 EPA is
propusing an uneniosceabie tolerance.
EPA is setting a tolerance on grapes tc
be uzsed in 1mpo-te<3 wing, ot on the
wing itsell. We believe that the EPA,
with the information it now has, is
unable to meke determinations abouws
the residues cn the grapes. At no time
do the grapes themselves enter the U.S,
or come within {ts legal arm, &
tolerance which caqnot be regu
enforced is meaningless and not
protective of pu 'blic health and the

ated or

is mistaken

Ageny, 401 M St 5W,, Washingion, $2{2)2). Any cther comnia dl v :ut_"id
DC 20480 Cifice location 2nd telephone Lo contain residues of prodymidone,
rumken Rm, 1921 Jefferson Davis EHC]uuL"g resh takie g'_ apes, grape juice.
Huwy . .-‘.rlmg‘on‘ VA 22202, {7G3)-305  and malsins. would be considered

8500, o ihe
SUFPLEMENTARY INFORMATION: In the
Yederal Register of March 31, 1924 (35
FR15143). EPA issued a proposed rulz
that gave noiice that the Sumitome i
Chetnical Co., Ltd., had zetiticned EPA | ltel;
under section 208 of the reverai Focd,  Arg
Druz. and Cosmelic Act. 21 U.5.C. 3464, some locat o'v,} wers cn..brn ec‘. for

1o gsiablish & permaneni selerance for ang were delerm m.ea oveérall to
procymidene in or on wing grapes at 3.0 tzdeguately the use patterns of -
opm. Betause ’-PA, hisadded additional procymidone ‘u\.ne grapes were treated
cducumentation te the public docket on gt 1to 2 mes the maximum label rate
the proposed tolerance under section which varl b‘;ilotauon {tyvpical 1 X
408 of the Federal Food, Drug and rate was 0.7 b al/Alyr multiple
Cosmetic Act 21 U.S.C. 34bg) for . ‘appiicaiicns), eccorcing to labe!
residues of the fungicide procymidens dirgctions. Grupe qaml. les were

on wing grapes. EPA regpened and harvesied ol Post Harvest Intervals
eiended for A0 days the commient *(PHIs) generally ranging from § 1o 24
period on the p'Opozﬂd ruie, The duvsand snalyzed for 5?3 vmnidone,

adultrrated and subject to skizure by il
FD:L

Mareover, EPA does have
grapes, Field triel data from 36
ons In France, Germany, Hungan..
.Spam BL.]M““. .J..st"aha

It
1
i
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announcement of the reczening/ gislls of ke analyses and storoge
extensicn was 'v_xb‘..s.ned inthe Federal  ~iabiln d:ta wers submilted and
Register of Junt 71, 1894 {59 FR §2727), ”':L;Esc_*.'a ey suppoer the reaidue datn

The appropsiste tolerance level for wine
grapes was determined to be 5 pom

NCAMP Comiments 2 and 3.
conducted ¢ risk assessment on winv
grapes assuming residues at less than
halfthe pmposed legal limit, It is no:
protective of the public health toset o
tolerance at 2 level at which the effeats
are unknown. EPA used averages to
calculate exposure. Procymidone
residues may concentrate when grapes
are processed into wine. Finally, EPA
should heve considered individuals and
groups who consume greater than
“average” amounts of wine and
individuals who are more sensitive to
pesticide exposures.

EFA's Responses. A residue level of
2.4 ppm was used to sstimate cHronic -
dietary end cancer risks. Singe imported
wine grapes will not be directly
consumed, and study data indicate that
residues of procymidone are
significantly recuced upon processing
to wine. use of the tolerance levei of 3.0
ppm would have produced unrealistic

“estimates. Therefore, & typical, or

anticipated, residue [evel of 2.4 ppm
suppnrrted by the field trial date on wine
grapas was used to estimate dietary
risks. Some caia on levels in wine were
submitted, but were fewer in quantity,
in comparisen to the feld trial data.
EFA routine!ly performs chronic and
vancer risk estimates using anticipated
resid.ues since tolerance levels do not
reflect acteal ortvpical residue levels
found 1n fuods. Averaging of residue
lesels {nere, an average from fleld triais
USINE Manimum application rates) is
appropriate for es1ima:ing chronic risks
bacause with chroniz nisks, EPA s
co'zcnmw with exposure overa
person’s lifetima, Over a lifetime,
exposure will likely be an average of the
renge of residue values, not the high end
resicue valye. Moreover, averaging is
ﬁwr'CL:l:rh appropriate where the food

‘arough which most exposure will occur
*]'w"e. winej resui's from the blending of
:1’.9 commodity.

In addition o the study data
gubmitied for the Agency’s
considerzion, FDA mositoring data also
suggest tha! the getual residue levels in
wine will be even lower. During ’990
w hen procy "nidcm 'ES]C!J-ES were firss

tected i wine, FDA analyzed
._pymx-.mmel\ 1,100 imported wine
saraples The highest lev el found was
0.6 zpm. The incidence of positive
samples {». emer than 0.02 ppm) was
9%, and the avemge positive finding
was 0,06 ppm A tme-limited tolerance
ol 7 pom was established on April 25,
1981 (558 TR 15318) for wine grapes
grown in 1885 or before. FDA continued
to monitor wine for p-orvmlcme
residues in 1691, A tota) of 301 samples

.
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STATE OF WEST VIRGINIA
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

The following is a transcript of proceedings
had when a public hearing was held on the 19th day of July,
1%95, beginning at 6:00 p.m., in the conference room ¢f the
Office of Air Quality, 1558 Washington Street, East,
Charleston, Kanawha County, West Virginia, with Moderator
Jeanne Chandler presiding, befere Penny L. Rerns, Notary

Public and Certified Court Reporter.
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MS. CHANDLER: 45CSR33, Acid rain provisions
and permits.

Title IV of the federal Clean Air Act, as
anended, Novenmber 15Th, 1990, regquires each state to
implement an operating permit system conforming te Title IV
and Title V. West Virginia complied by enacting Rule
45CSR33 "Acid Rain Provisions and Permits" effective May
1st, 1995. The US EPA is committed to approve West
Virginia's Acid Raln Preogram contingent on a commitment by
the State to change specific language in 45CS8R33. These
revisions meet that commitment and are in accordance with
EPA's guidance. The fecllowing summarizes the changes:

Section 45-33-5, The entire section should
be deleted. &all authorities that can be delegated to West
Virginia are denoted in 40 CFR Part 72 by the term
"permitting autherity." All authorities that cannot be
delegated to West Virginia are denoted by the term
"Administrator." Therefore, the term "aAdministrator" can
never mean the "Director" or the West Virginia Division of
Environmental Protection: it always means the Administrator
cf the United States Environmental Protection Agency.

Section 45-33-6 Permits, and 45-33-7

Inconsistency Between Rules. 40 CFR 72.70 (b) states that

Garrett Reporting Service (304) 776-5303
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40 CFR Part 72 takes precedence in the event of a conflict
between a state's operating permits rule and 40 CFR 72.
For example, in matters pertaining to the issvance, denial,
revision, reopening, renewal, and appeal of the acid rain
portion of an operating permit. Other sections in Part 72
address specific points of potential conflict between Part
72 and a state's rules. PFor example, 72.9 (h} (1) states
that the Acid Rain Program does not exempt an affected
source from complving with any other requirement of the
Clean Alr Act. For example, Title I state implementation
plan requirements. Conflicts between 40 CFR Part 72 and
Wet Virginia's other rules are therefore resolved by the
requlatory language in 40 CFR Part 72, and not by "the
determination of the Director." The language in previous
45-33-7 has been modified accordingly. Section 45-323-6
should be deleted since it states that the requirements of
other rules apply in full despite any conflicts with the
requirements of the West Virginia acid rain rule. This
contradicts the new language of 45-33-7.

These revisions also incorporate all the
rules promulgated under 40 CFR Part 72 since July 1, 1994,
through June 1, 1985.

Upon authorization and promulgaticn of

Garrett Reporting Service (304) 775-33C3
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11

revisions to 45CSR33, the rule will be submitted to the US.
Environmental Protection Agency for its approval of the
Acid Rain Permit Program under Title IV of the Clean Air
Act.

The flocr is now open for any comments on
Regulaticn 33.

(No respcnse.)

MS. CHANDLER: There being no comments, the

hearing for 45CSR33 is now concluded.
(WHEREUPON, the hearing

was adjourned.)

Garrett Reporting Service (304) 7746-5303
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do hereby certify that the foregoing is a correct verbatim
record of the proceedings had and testimony taken at the

time and place seit forth herein.

Given undexr my hand this 21st day of July,

2t

Penny . Kerns,
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AGENDA

WV DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY
CONFERENCE ROOM
1558 WASHINGTON STREET, EAST
CHARLESTON, WEST VIRGINIA

JULY 19, 1995
6:00 P.M.

I PUBLIC HEARING ON PROPOSED LEGISLATIVE RULES

1. 45CSR21 "Regulation to Prevent and Control Air Pollution From
the Emission of Volatile Organic Compounds”

2. 45CSR25 "To Prevent and Conirol Air Polluticr: From Hazardous
Waste Treatment, Storage, or Disposal Facilities”

3. ABCSR33 "Acid Rain Provisions and Permits”
4, 45CSR34 “Emission Standards for Hazardous Air Pollutants
Pursuant to 40 CFR Part 63"

II. HEARING ON PROPOSED INTERPRETIVE RULES

1. 45CSR30A "Deferral of Area Sources from Permitting Requirements”
(Interpretive Rule}

2. 45CSR30B "Identification and Counting of Fugitive Emissions in
Major Source Determinations Under WV 45CSR30"
(Interpretive Rule)




FILED

NOTICE OF PUBLIC HEARING Jo 143 51 4 155
OFFICE OF WeeT vinmre,
SEcRera v Sl SE A

On Wednesday, July 19, 1995 beginning at 6:00 p.m., the West Virginia
Division of Environmental Protection, Office of Air Quality will hold a public hearing
on the following proposed legislative and interpretive rules:

45CSR21 ,"Reg*‘ulation to Prevent and Control Air Pollution From the
' Emission of Volatile Organic Compounds”

45CSR25  "To Prevent and Control Air Pollution From Hazardous Waste
Treatment, Storage, or Disposdl Facilities”

45CS8R33 "Acid Rain Provisions and Permits"

45CSR34  "Emission Standards for Hazardous Air Pollutants Pursuant to 40
CFR Part 63"

45CER30A '"Deferral of Area Sources from Permitting Requirements”
(Interpretive Rule)

45CSR308B "Identification and Counting of Fugitive Emissions in Major
Source Determinations Under WV 45CSR30" (Interpretive Rule)

Upon authorization and promulgation of revisions to 45CSR21, the rule
will be submitted to the U, S. Environmental Protection Agency for incorporation into
the West Virginia Implementation Plan under the federal Clean Air Act.

Upon authorization and promulgation of revisions to 45CSR25, the rules
will be submitted to the U. S. Environmental Protection Agency as part of the State
Hazardous Waste Management Program.

Upon authorization and promulgation of revisions to 45CSR33, the rule
will be submitted to the U. S, Environmental Protection Agency for its approval of the
Acid Rain Permit Program under Title IV of the Clean Air Act.

Upon authorization and promulgation of revisions to 45CSR34, the Office
of Air Quality will seek federal delegation from the U. S. Environmental Protection
Agency to implement the revised standards.




The hearing will be held in the Office of Air Quality’s Conference Room
located at 1558 Washington Street East, Charleston, West Virginia. The hearing is
open to the public. Written and oral testimony by all interested parties will be
accepted and made part of the record. All questions and comments concerning the
proposed rules should be directed to G. Dale Farley, Chief of the Office of Air Quality
at the address below:

@G. Dale Farley, Chief

Office of Air Quality

1558 Washington Street East
Charleston, WV 25311-2599

Copies of the proposed legislative and interpretive rules will be available for
public review on or before June 16, 1985 at the Office of Air Quality’s Charleston
office. The proposed legislative and interpretive rules, except for 45CSR21, will be
available for public review on or before June 19, 1995 at the Office of Air Quality’s
regional offices located at 109 Adams Sireet, Room M-2, Fairmont; 1911 Warwood
Avenue, Wheeling; and New Creek, WV.
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OAQ MAILING LIST FOR PUBLIC HEARINGS/MEETINGS

Mr. Larry Myers

Allegheny Power Service Corp.
800 Cabin Hill Drive
Greenshburg, Pennsylvania 15601

Mr. Brian Broderick

BNA PLUS .
Bureau of National Affairs
1231 25th Street, N.W.
Washington, D.C. 20037

Mr. Greg Scandrett

ERM Midwest

5088 West Washington Street
Charleston, WV 25313

Ms. Becky Fleming
Charleston Daily Mail
1001 Virginia Street, East
Charleston, WV 25301

Myr. Norm Steenstra
Environmental Coordinator

West Virginia Citizen Action Group
1324 Virginia Street, East
Charleston, West Virginia 25301

Mr. Eric Niiler
Charleston Gazette

1002 Virginia Street, East
Charleston, WV 25301

Ms. Joline Brady
103 Timberlake Circle
Scott Depot, WV 25560

Ms. Mildred Holt
P. O. Boxz 367
Institute, WV 25112

Ms. Lillian Erskin
52 Bailes Drive
Nitro, WV 25143

Ms. Suzanne Tenkhoff

National Institute for Chemical Studies
Nitro/St. Albans Committee

31 Bailes Drive

Nitro, West Virginia 25143

Mr. Ray de Bolt

Fire Chief

Charieston Fire Department
808 Virginia Street, West
Charleston, WV 25302

~ The Honorable William Croye

Mayor, City of Belle

National Institute for Chemical Studies
Upper Kanawha Valley Committee
110 East DuPont Avenue

Belle, West Virginia 25015

Dr, Paul Hill, President

National Institute for Chemical Studies
University of Charleston

2300 MacCorkle Avenue, S.E.
Charleston, West Virginia 25304

" Mr. Tim Carroll

Regional Office Supervisor
Northern Panhandle Regional Office
WV Office of Air Quality

1911 Warwocd Avenue
Wheeling, West Virginia 26003

Mr. William Taylor

Regional Engineer

North Central Regional Office
WV Office of Air Quality

109 Adams Street, Room M-2
Fairmont, WV 28554-2800

Mr. Robert Parsons
Jackson & Kelly

1600 Laidley Tower
Charleston, WV 25301




Mr. Ira H. Dorfman

Vice-President, Energy & Environment
Ryan-McGinn

2300 Clarendon Blvd., Suite 610
Arlington, VA 22201

Larry G. Kopelman \
No. 9 Pennsylvania Avenue
Charleston, WV 25302 °

Ms. Kim Baker

QOhio Valley Environmental Coalition
P. O. Box 970

Proctorville, OH 45669

Ms. Helen Gibbinsg
6128 Gideon Road
Huntington, WV 25705

Ms. Missy Woolverton

WYV Citizen Action Group
1324 Virginia Street, East ~
Charleston, WV 25301

Ms. Rhonda Hooper
Monsanto

1 Monsanto Road
Nitro, WV 25143

Mr, Richard Poling

Office of Air Quality

Eastern Panhandle Regional Office
P. 0. Box 99

New Creek, WV 267143

Ms. Claudia Banner
Appalachian Power Company
P. O. Box 2021 '
Roancke, Virginia 24022-2121

Mr. Laidley Eli McCoy

Director, Division of Environmental
Protection

10 McJunkin Road

Nitro, WV 25143-2506

Act Foundation
523 Central Avenue
Charleston, WV 25302

Ms. Pamela Nizon
406 Grandview Point
Dunbar, WV 25064

Mr. Oliver A. Fick

Air Program Manager
Engineering-Science, Inec.

57 Executive Park South, N.E.
Suite 590

Atlanta, Georgia 30329-2265

Mzr. Brian Farkas

Public Information Officer

WV Division of Environmental
Protection

10 MceJunkin Road

Nitro, WV 25143-2506

Ms. Liz McMeekin

Arigstech Chemical Company
6800 Grant Strest ,
Pittsburgh, PA 15218

Ms. Liz Schiffer
128 Woodbridge Drive
Charleston, WV 25311
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Hat’l Center for Coal &
Tnergy

P.0. Box 50&4

Horgantown, WV 26506-5064

Mg. Cindy Rank

w¥ Highland Conservancy
Route 1, Box 227

Rock Cave, WV 26234

WY MRA
1624 FKanwaha Blvd.
charleston, Wv 253311

Gerald P. HMcCarthy

VA Envircnmental Endowment
Three James Canter

D.0. Box 790

Richmeond, Va 23206

. S LY

office of Water Resgurces
1201 Greenbrler Strest
Crharleston, Wv 23311

John Ailes

WYDEP

Mining & Reclamation
Nitro, WV 25143

wYDEP

Region 2

105 Socuth Railroad Streat
Philippl, WV 26416-2598

WYLEP

Reglen 5

52% Tiller Streat
Logan, WV 2S6801-3438

WVDEPR

Digtrict 3

7.0. Box 38

French Cresk, WV 28218

Harrisen Ccunty ECC
P.0. Box 2113
Clarkgburg, WV 256382

Mr. Norman Steesptra
Citizang Acticn Group

1324 virginia Strest, East
Charlesten, W¥ 25301

Cozl Cutrlock

15618 N. Fort Myer Drive
Suite 1800

Arlingteon, VA 22209

M, Larry George

Barth, Thempzcon k Szorge
P. ©. 3Box 129
Charleston, WV 25321

Pate Pitsanbarger
WYLEP

Abandoned Mine Lands
Nitro, WV 25143

Dale Farley

Offlce of Alr Quality

1558 V¥WashingteR Street, E.
Charlesten, WV 25311-2535

Jercme Ashton

Stevens Publishing

1170 National Presg Bldg.
washingten, D.C. 20045

wWVDEPR

Region 3

116 Industrial Drive
Cax Hill, wW¥ 2590Q1-3714

WYDEP

bistrict 1

1304 Goosa Run Read
Falrnens, WY 26554

WVDEP

Digtrict 4

Gansral bslivery
Hasarthur, WY 25873

xillie Schnson

Toyota Motor Slaes, USA, Inc.

1850 M Streat, NW
suilte 600
Washington, PC 20036
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Mg, Mary Wimmer

Water Quality Adviaocry
cemmittee

251 Laurel Strest
Mergantown, WV 263CS

Ceal Assaciation
13Cl Laidlay Tower
charleston, WV 25301

Brett Robinmson

Remtach

550 Industrial Drive
Lewisberry, PA 17339-5537

Max Robertson

Office ¢f Waste Managemant
1355 Aansford Streel
Charleaten, WY 25301

Ted Streit

WVDEPR

cil & Gas

Nicze, WY 25143

WVDE?

Region 1

109 adams Strest
Fairmont, WY 26554-~280C

WYDEP

Regicn 4

331 Court Streel
wWelch, WV 24801-2311

WVDEP

District 2

#1 Depot Street
Romney, WV 26757

WVDEP

District &

694 Winfield Road

St, Albang, WV 25177

John Wolmack

ISGR of WV

410 Washington Street, Fast
Charleston, WY 253D1-1522
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J¥ Press Assoclation

3422 FPennsylvania Ave.
>harleston, WY 25302

harlsston Gazette
1001 virginia Street, E,
charleston, WY 28301

*harleston Daily Mail
1001 virginia Street, €.
harlaston, WV 25307

The Register/Herald
301 N, Kanawha Street
Jeckley, WV 25801

3luefield Dalily Telegrapnh
328 Bluesfiesld Ave.
2, 0, Bpx 1399

Jluefield, WV 24701

1otning Herald
100 Summitt Avenue
jzgerstown, MD 21740

Ixponet
324-325 Hewes Ave,
Slarksburg, WY 28301

Telegram
324-326 Hewes Ave,
tlazrksburg, WV o 26301

Times -~ West Virginian
Wilncy - Ogden Ave,
“. 0. Box 2530

Tiarmont, WV 28554

The Herald Distpatch
7, Q. Bpox 2017

duntington, WYy 25720

1inerzl Daily News-Tribune

. 0. Box 8275
seyser, WV 28728
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The Legan Banner
437 Stratton Street
Logan, Wy 235801

Daominion Fost
Rt. 7 Greer Building
Morgantown, WY 26505

Parkersburg News
519 Jullana Street
Parkersburg, WY 28101

b

Parkersburg Sentinel
51% Juliarnza Street
Parkershurg, WV 28107

Point Pleasant Register
200 Mazin Strest

Feint Plezsant, WV 25550

Welrton Cally Times
114 Lee Ave,

Welrton, WY 28082

Wheeling Intellicencer
1500 Main Strset
Wheeling, WV 28003

Wheeling News Ragister
13C0 Main Street
Wheeling, Wv 28003

Willlamson Dally News
100 Bleck E. 3rd Ave.
F. 0. Box 18§90

Williamson , WV 25681

The Marning Journal
207 W. King Street
Martinsburg, WV 25401

The Inter- Mountazin
520 Railrgac Ava.
Elkins, Wy 28247

FAX NO. 3047580528 P.03

WYVA-TY
P. 0. Box 1923C

Bluefield, WV 24701

WOTV-TV
5 Ty Drive

Bridgeport, Wv 26330

WOWK - TV
7, 0. Bax 13
Huntington, WV

WS5AZ-TY
Charleston Bureau
111 Celumbia Ave.

Charlestcn, Wv 32C2
W3aY-TV

P.O0. Box 1550
Clarksburg, Wv 26302

WTAP-TY
#1 Televlsion Plaza
Parkarsburg, WY 26101

WTRF-TV
P.0. Box 8667

Wheeling, WV 28003

WABE
Box 871

Charsleston, Wy 25323

WYVN=TY
P.0. Box 2083

Martinshurg, WY 23401

WEPHM
1606 W. King Stireet
Mattinsburg, WV 23201

257C6-00Q073
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The Morgan Megsenger

104 Merger Street

P.Q. Box 567

Berkeley Springs, WV 25411

Pregten County Journal
Prestaon County News
P.0, Box 587

Kingwood, WV 28537

Peoat Report
204 ¢. W. Washington Sireet
Lewisburg, WV 24907

Guyandotte Veice
BP.,Q. Box 4508
Chapmanville, WV 25508

The Calhcun Chreonicle and
Grantsville News

P.0. Box 400

Grantsville, WV 26147

The Lincoln Journal

The Weskly News Santinel.
P.O. Bex 308 '
Hamlin, WV 25523

Thne Ritchie Gazette
F.0. Bcx 215
Harigville, WV 26362

The Clay Herald
Reute 4, Bax 5
Clay, WV 25043

Wirt County Journal
P.Q. Box 309
Ellzakbeth, WV 28143

The ¥ullens Advacate
117 HMoran Avenue
ullens, Wv 25882
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Record-Delta
7 N. Locuat Street
Buckkannon, WV 26021

Bramwell Arigtocrat
Bank Building
Bramwell, Wv 24715

The Glenville Demecrat
The Glanville Pathfinder
P.0. Box 458

Glenville, Wv 26351-04338

‘o

Coal Vallay News
P.0O, Box 5C8
Madison, WV 25130

Hometown News
7.0, Beox 597
Madison, Wv 25130

The FPocahentasg Times
?.0. Bex 117
Marlinton, WV 24554

Hinten News
P,O. Box 1000
Binton, WYy 28595l

Huzrricane Bresze
‘P.O. Box 336
Hurricane, wv 253526

Industzial Newg
P.0,. Box 180
Taager, WY 24844

Princeton Times
1101 Hercer STrest
Princetcn, WY 24740

M

FAX NO. 3047580528 P04

The Pendleton Times
P.0. Box 506
Franklin, WV 26807

The Gilbert Times
P.0. Box 1135
Gilbert, WV 25621

The Greenbrier valley
Ranger

P.O. Box 471
Lewisburg, WV 24501

The Stats Journal
P.Q. Box 28
Charleaton, WV 25321

West Virginia Beacon
P.0. Box 581

Charlesteon, WV 25224

Spirit ¢f Jefferson
advocate
P.O. Bex 9665

Charles Town, WV 25414

Cakell Reccrd
%11 2rd Avenue, Suite 2
Huntington, WV 285701

The Mentgomery Herald
FP.O. Box 240

¥entgemery, WV 25136

The Moorefield Examiner
P.©. Box 38C

Hoorefield, WV 258836

Recans County Reporter
P.O. Bex 647
Spencer, WV 25276
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Hanseck County Courier
P.C. Box 547
¥aw Cumbezland, WV 26047

The Jacksen Star News
P.0. Box 10
Ravenswood, WV 25184

The News Leader
P.O. Box 5391
Richweod, WV 26261

West Virginia Hillbilly
P.0. Box 43¢
Richwood, WV 26261

The Jackson Herald
P.C. Box 31
Ripley, WV 25271

Hampshirs Review
P.O. Box 1036
Remney, WY 268787

8&. Albane Community News
F.O. Box 1000
5t. albang, WV 23177

§t. Marys Oracle
P.C. Box 27
St. Harys, WV 2617¢

The Shinnston Newr
P.0. Box 7
Shinnston, WV 26431

Trler Star News/County
Journal

P.Q. Box 131
Sistersville, WV 26175
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Timas Record
P.0. Box 647
Spencer, WV 252786

The Nicholas Chroniclae
P.0. Box 503
Summergville, WV 26631

‘Braxton Citizan’s News
P,O. Bex 3518
Sutton, WYy 26801

Braxton Democrat-Central
P.Q. Bex 427
Sutton, WV 26801=135%

The Monros Watchman
P.C, Box 179
Unien, WY 249383

Wayne Ccounty News
Tri~State Sunday
310 Central Avenue
Wayne, Wv 25570

The wWebsater Echo
P.CO. Box 7489
Websgter Springs, WV 26288

The Webster Republican
.0, Beox 743
Webater Springs, WY 26223

The Brooks News

The Follansbes Reiview
P.Q, Box 591
Wellsburg, W¥ 26070

Weston Demogcrat
P. ©. Box 568
Westeon, WY 26452
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Wetzel Chronicle
P.0O. Box 289
New Maintinsvillie, WV

The Valley Presgs
Twin Ciky Press
P.0. Box B
Nitze, WV 25143

Favette Tirbune
P.0O. Box 135
Qakx Hill, WV 23301

Parsons Advocate
212 Hain Street
Pargonsg, WV 26287

Pennsborm Kews
P.O. Box 368
Pennsboro, WY 28415

Grant County Press
P.0O., Box 39
Peteraburg, WY 25847

Barbour Democratb
P.O., Box 45%
Philippi, WV 2084l6

The Piedmont Harald
P.O. Box &8
Piledmont, WV 26750

Independant Herald
P.O. Box 100
Pineville, WV 24874

Wegton Democrat
P.0. Box 982
Wenton, WV 26452

28155
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The Herald Racord The Catyholie Spirit The Putnam Democrat
202 E. Hain Street P.O. Box 551
West Unlon, WV 28456

P.0. Box 179
Wheeling, WV 25003 Winfield, WV 325213




Apnalachian Power Gompany
PO Box 2021

Roanoke, VA 24022-2121
703 985 2200

{0 AL ;
SFFICE OF AR CUALITY
APPALACHIAN
LIS 0L 1S A D Dy POWER
LAET T BN LI £

Mr. G. Dale Farley, Chief
West Virginia Division of Environmental Protection

Office of Air Quality

1558 Washington Street, East
Charleston, West Virginia 23311
Re: 45 CSR 33

Tuly 18, 1995

Dear Mr. Farlev:

Appalachian Power Company appreciates the opportunity to comment on the
changes to 45 CSR 33 - "Acid Rain Provisions and Permits.”

As owners and operators of four affected facilities, we support the changes
proposed to this regulation as a means of updating and clarifying the regulation,

Sincerely,

(Cobsi Yy S

Robert J. Robinson
Environmental Affairs Director

RJR:d
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G. Dale Farley, Chief L

- UNITED STATES. NMENTAL PROTECTION AGENCY
FroTm e T REGION i
... 841 Chestnut Building
Phiadelphia, Pennsylvania 19107-4431

Division of Envircnmental Protecticn
Office of Air Quality

1558 Washington Street, East
Charleston, WV 25311-2599

Dear Mr. Farley:

On June 22, 1995, the West Virginia Division of
Envircnmental Protection, Office of Air Quality (QAQ), submitted
a limited rule package to EPA, Region III (EPA) for review and
comment.
Section include 45CSR30A, 45CSR30B, 45CSR33, and 45CSR34. After
staff level review of these rules, EPA’s comments are outlined

below:

The regulations pertinent to the Permits Program

45CSR30A "Deferral of Area Scurces from Permitting Requirements"

1

Section 4.3 appears to limit deferred sources from the
ability to “opt-in" to the 45CSR30 program after the
dates in section 45CSR30.4.l1.a have passed. Part 70
does not limit the time by which deferred sources may

"opt-~in®,

Regarding Section 5.1, certain sources currently
deferred freom the obligation to obtain a permit mav be
ultimately exempted from permitting.

45CSR3I0B "Tdentification and Counting of Fugitive Emissions in

Major Source Determinations Under WV 45CSR30M

1

Sections 3.1, 3.3, and 3.5 provide that only "“affected
facilities" at a scurce in a source category regulated
by a section 111 or 112 standard need to consider
fugitives in making major scurce determinations. See
enclosed materials.

Regarding Sectiocn 4.2, EPA suggests that the provision
be medified to clarify that for purposes of determining
whether a source is a major source as defined in Part D
of Title I of the Clean Air Act (nonattainment areas),
many sources already need to consider fugitives as they
belong to scurce categories that have been designated
to do so pursuant to 302(j) (i.e. sources reguired by
section 302(j) to count fugitives must do so regardless
of the attainment status of the area).




5CS

Pursuant to 40 CFR Part 63"

i -

ilssions Standards

Regarding Sections 2.1 and 2.2 of 45CS8R34, 0AQ should
note that EPA recognizes that states need lead time to
be able to implement the modification provisions
contained in section 112(g). EPA published an
interpretive notice in February 1595 advising states
that they are not required to implement the
modification provisions until EPA issues the final
rule. EPA‘’s current plan is to issue the final rule in
early 1%96.

For administrative efficiency, EPA suggests that
Sections 3.1 and 3.2 allow for delegaticn to a
designated representative.

Section 4.1.a of 45CSR34 amends 40 C.F.R. § 63.15.

This section addresses information available to the
public and confidentiality. Does this amendment
restrict the public’s access to infeormation beyond what
490 C.F.R. § 63.15 allows?

Regarding Section 4.1.b of 45CSR34, 0QAQ should note
that Section 112(r) of the CAA must be, at a minimum,
implemented and enforced for Title V sources. EPA does
not believe that the Risk Management Plan (RMP) be
included in the permit, but the submission of the RMP
to the implementing agency should be considered a
reporting requirement. In addition, EPA believes that
the 112(r) program is best implemented at the state and
local level and encourages states to seek delegation of
the program in the future feor all sources (i.e., Title
V and ncen-Title V sources).

OAQ should note that Secticons 5.1.m and 5.1.n of
45CSR34 contain identical references to 40 C.F.R. Part
&83.

OAQ should note that the following sections of 45CSR34
appear to contain incerrect references to 40 C.F.R.
Part 63: 5.1.h; 5.1.1i; 5.1.3; 5.1.0; 5.1.z; 5.1l.acjy
5.1.ad; S5.1.af; and, 5.1l.ag.

At this time, EPA has no comments on 45C5R33. Please be
aware that with respect to the proposed 43CSR30 interpretive
rulemakings, 40CSR30A and 45CSR30B, EPA will not censider such
regulations to be part of West Virginia’s Title V program unless
they are formally submitted to EPA as such.




Thank you for the opportunity to review and comment. If you
have any questions or require additional information, please
contact Jennifer Abramson at (215) 597-2923 or James Cashel at
(215) B97-1260.

Sincerely,

Donna J. Weiss, Chief
Permit Programs Section

Enclosures




45CSR33
ACID RAIN PROVISIONS AND PERMITS
RESPONSE TO COMMENTS

At the public hearing on 45CSR33 conducted on July 19, 19985, no
oral comments were presented on the rule. One written comment was
submitted on 45CSR33 by Appalachian Power Company.

I. ~ Commenter: Appalachian Power Company

COMMENT 1. General

Comment supports the proposed rule as a means of updating and
clarifying the regulation.

RESPONSE 1. The comment supports the proposed rule.




