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BUREAU OF ENVIRONMENT i tAC
GASTON CAPERTON 10 McJunkin Road JUH M 3 L%?DLEE& E§5MCCOY, FH.D.

GOVERNOR Nitro, WV 25143-2506 COMMISSIONER

CE E5T VIRGIKIA
SECRETARY OF STATE

June 19, 1985

Ms. Judy Cooper : _
Director, Administrative Law Division
Secretary of State’s Cffice . ,
Building 1, Suite 157X . . _
Charleston, West Virginia 25305

RE: 45 CSR 33 - . MaAcid Rain Provisions and Permits"
Dear Ms. Cooper:

This is to advise you that I am giving approval for the
£iling of the above-captioned rule as a proposed amendment to an
existing legislative rule.

Your cooperation in this regard is wvery much appreciated.

If you have any guestions or reguire additional informaticn,
please feel free to contact Roger T. Hall at 752-0515.

£l1i McCoy, Ph.D.
Director

LEM;RTH:ccC

Attachment




45CSR33
ACID RAIN PROVISIONS AND PERMITS

SUMMARY

Title IV of the federal Clean Air Act, as amended, November 15, 1990, requires
each state to implement an operating permit system conforming to Title IV and Title
V. West Virginia complied by enacting rule 45 CSR 33 " Acid Rain Provisions and
Permits" effective May 1, 1995. The United States Environmental Protection Agency
is committed to approve West Virginia's Acid Rain Program contingent on a
commitment by the State to change specific language in 45 CSR 33. These revisions
meet that commitment and are in accordance with EPA's guidance. The following
summarizes the changes:

. Section 45 - 33 -5

The entire section should be deleted. All authorities that can be delegated to

West Virginia are denoted in 40 CFR Part 72 by the term "permitting
authority." All authorities that cannot be delegated to West Virginia are
denoted by the term "Adminisirator.” Therefore, the term "Administrator” ecan
never.-mezn the "Director” or the West Virginia Division of Environmental
Protection; it always means the Administrator of the United States
Environmental Protection Agency.

. Section 45 - 33 - 6 Permits., and 45 - 33 - 7. Inconsistency Between Rules.

40 CFR 72.70 (b) states that 40 CFR Part 72 takes precedence in the event of
a conflict between a state's operating permits rule and 40 CFR 72 ( for
example, in matters pertaining to the issuance, denial, revision, reopening,
renewal, and appeal of the acid rain portion of an operating permit). Other
sections in Part 72 address specific points of potential conflict between Part 72
and a state's rules. For example, 72.9 (h) (1) states that the Acid Rain Program
does not exempt an affected source from complying with any other requirement
of the Clean Air Act ( for example, Title I state implementation plan
requirements). Conflicts between 40 CFR Part 72 and West Virginia's other
rules are therefore resolved by the regulatory language in 40 CFR part 72, and
not by "the determination of the Director.” The language in previous 45 - 33 -
7 has been modified accordingly. Section 45 - 33 - 6 should be deleted since it
states that the requirements of other rules apply in full despite any conflicts
with the requirements of the West Virginia acid rain rule. This contradicts the
new language of 45-33-17.




These revisions alsgo incorporate all the rules promulgated under 40 CFR Part
72 since July 1, 1994 through June 1, 1995,




45CSR33
ACID RAIN PROVISIONS AND PERMITS

STATEMENT OF CIRCUMSTANCES

Under the Acid Rain Program promulgated by the  United States
Environmental Protection Agency, pursuant to Title IV of the Clean Air Act, as
amended, no person may construct, modify, or operate or cause to be constructed,
modified, or operated, an Acid Rain source in violation of 40 CFR Part 72.
Promulgation of this rule by the Legislature is necessary for the State to fulfill its
respongibilities under the Clean Air Act, as amended.




45CSR33
ACID RAIN PROVISIONS AND PERMITS

Determination of Stringency

W. Va. Code §22-1-3 in conjunction with W. Va. Code §22-1-3a
regquires, in part, the Director of the Division of Environmental
Protection, to determine if a new or amended environmental
provision should be the same in substance as a counterpart federal
requlation. If the new rule should be the same in substance, as
the counterpart federal regulation, then the Director shall
incorporate by reference, to the greatest extent possible, the
federal counterpart rule. If the Director determines the rula
should not be the same in substance as the federal counterpart
rule, then the Director shall file a statement setting forth the
difference between the proposed rule and the counterpart federal
regulation. W. Va. Code §22-1-3a recquires the Director to conduct
the "gtringency' determination and provide specific reasons for
deviation of the proposed state rule from the federal counterpart
regulation.

The Director has determined that this rule is no more or no
less stringent than the federal counterpart rule, 40 CFrR Part 72.




45CSR33
ACID RAIN PROVISIONS AND PERMITS

Private Real Property Protection Act Assessment

The Division of Environmental Preotection is regquired to
perform a "constitutional takings determination"” or assessment in
only limited circumstances (See "Private Real Property Protection
Act", W. Va. Code §E22-1A-1 et seg.). Under W. Va. Code §22-1A-
3(a), such an assessment is not required, unless the action being
contemplated by the Division is reasonably likely to deprive a
private real property owner of his or her property in fee simple
or to deprive an owner of all productive use of his or her
property.

W. Va. Code §522-1A-3(c) expressly exempts rulemaking which
gimply limits uses pursuant to statute from the assessment
requirement. In pertinent part, Section 3{(c) provides that the
following actions do not regquire an assessment:

(1) Licensing or permitting conditions, requirements or
limitations to the use of private real property pursuant to any
applicable state or federal statutes, rules or regulations; or

(2) Rules and emergency rules of the division that are
reasonably likely to limit the use of private real property
pursuant to any applicable state or federal statutes, rules or
regulations;

See W. Va. Code §22-1A-3{(c}{l) and (2).

Therefore, since this is a rulemaking pursuant to statute,
an assessment is not required.




45CSR33

ACID RAIN PROVISIONS AND PERMITS

Congultation with the Environmental Protection Advisory Council

West Virginia Code Section §22-1-3(¢) regquires, in part, the
Director of the Division of Environmental Protection to consult
with the Environmental Protection Advisory Council prior to
proposing any new rule. This rule was filed prior to the
appointment of the Environmental Protection Advisory Council,
theraefore, no consultation with the Environmental Protection
Advisory Council has been possible.




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: 45CSR33 - Acid Rain Provisions and Permits

Type of Rule: X ‘Legislative Interpretive ___ Procedural

Agency: ~  Officeof Air Qusality

Address: 1558 Washington Street. East

Charleston, WV 25311-2599

1. Effect of Proposed Rule Annual Fiscal Year

There-
Increase | Decrease | Current Next after

Estimated Total Cost 3 -0- 3 -0- $ -0- $ -0- $ -0-
Personal Services -0- -0- -0- -0- -0-
Current Expense . -0~ -0- -0- -0- -0-
Repairs and Alterations -(- -0- -0- -0- -0-
Equipment -0- -0- -0- -0- -0-
Other _ ] -0- -0- -0- -Q- -0-
2. Explanation of above estimates: Costs incurred for implementation of this rule

have been previously considered and are covered under the budget estimate for
implementing Titles IV and V of the Clean Air Act, as amended, under
45CSR30 promulgated by the Legislature during the 1994 Session. The . .
proposed rule amendments incorporate technical corrections and updates to the
previously authorized rule and do not entail additional fiscal input.

3. Objectives of these rules: This rule establishes general provisions and the
operating permit program requirements for affected sources and affected units
under the Acid Rain Program promulgated by the TUnited States
Environmental Protection Agency under Title IV of the Clean Air Act, as
amended.




Appendix B : .
Fiscal Note For Proposed Rules

Page Two
4, Explanation of overall economicimpact of proposed rule.
A, Economic impact on state government.
See Section 2.
B.  Economic impact on political subdivisions; specific industries; specific
groups of citizens.
No impact above that resulting from the currently applicable federal
requirements.
C. Economic impact on citizens/public at large.

No impact above that resulting from the currently applicable federal
requirements.

Date: ‘*‘}E)m \ull 1995

Signature of agency head or authorized representative:

Ay

G Dale Farley
Chief, Office of Air Quality




45CSR33

TITLE 45 w143 5y %5
LEGISLATIVE RULE

¢E b
BUREAU OF ENVIRONMENT SECRETA
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

SERIES 33
ACID RAIN PROVISIONS AND PERMITS

§45-33-1. General.

1.1

Scope. - This rule establishes general provisions and the operating permit program

requirements for affected sources and affected units under the Acid Rain Program promulgated
by the United States Environmental Protection Agency under Title IV of the Clean Air Act, as
amended. It is the intent of the Director to adopt these standards by reference. It is also the
intent of the Director to adopt associated reference methods, performance specifications and other
test methods which are appended to these standards.

1.2,

1.3.

1.4.

1.5.

Authority, - W. Va. Code §§22-5-1 et seq.

- Filing Date. - July 31, 1995

Effective Date. -

Incorporation by Reference - Federal Counterpart Regulation. - The Director has

determined that a federal counterpart regulation exists, and in accordance with the Director’s

recommendauon—w%h—h—mﬁeé—e*eep&eﬁﬁ— this rule incorporates by reference (40 CFR Part 72jas
in effect on June 1. 1995,

§45-33-2. Requirements.

2.1.

No person may construct, modify, or operate or cause 10 be constructed, modified,

or operated an Acid Rain source which results or will result in a viclations of this rule.

§45-33-3. Definitions.

3.1

"Administrator” shall mean the Administrazor of the United States Environmental

Protecton Agency.




3.2 “Director” shall mean the Director of the West Virginia Division of Environmental
Protection_or his or her designated representative.

3.3 "Permitting Authority"” shall mean the West Virginia Division of Environmental
Protection. S '

§45-33-4. Adoption of Standards.

4.1  The Director hereby adopts and incorporates by reference the provisions of 40 CFR
Part 72, including associated reference methods, performance specifications and other test
methods which are appended to such standards and contained in 40 CFR Part 72 as in effect on
FelyJune 1, 19945, for the purposes of implemenidng an acid rain program that meets the
requirements of Title IV of the federal Clean Air Act, as amended.







shall not be construed as exempting persons subiect 10 thlS rule from compliance with anv other
provisions of the Clean Air Act, including the provisions of Title I of the Clean Air Act reladng
to applicable National Ambient Air Quality Standards, the State Implementation Plan, or any
other rules of the West Virginia Division of Environmental Protection, except as expressiv
provided under Title TV of the Clean Air Act provided however, that in the event of any
inconsistencv batween the provisions of this rule and any provisions of 45CSR30, the provisions
of this rule shall :ake precedence and shall govern the issunance, denial, revision, reopening,
renewal. and appeal of the Acid Rain provision of an operating permit.
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Tuesday
April 11, 1995

Part 1V

Environmental
Protection Agency

Clean Air Act: Acid Rain Program
Permits; Final Rule and Proposed Rule
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ENVIRONMENTAL PROTECTICN
AGENCY

40 CFR Part 72
[ERL-5186-3]
RIN 2060-AESS

Acid Rain Program: Permits

AGENCY! Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: Title IV of the Clean Air Act
{the Act), as amended by the Clean Air
Act Amendments of 1980, authorizes
the Environmental Protection-Agency
(EPA or Agency) to establish the Acid
Rain Program. The program sets

. -emissions limitations to reduce acidic
deposition and its serious, adverse
effects on natural resources, ecosystens,
materiais, visibility, and public health.
On January 11, 1993, the Agency
promulgated fnal rules. under title IV,

- Several parties filed petitions for review
of the rules. Cu january 10, 1995, EPA
snd the parties signed a settiement
agreement addressing reduced
utilization issues. .

Based on a review of the récord, the
Agancy concludes that the Jannary 11,
1993 regulations concerning reduced

. utilization should be revised. Tha
overail effoct of the revisieas is to
reducethe g and recordkseping
burdez] o Tatiljzies. The regulativns
require ¢ that, unless certain reqmremams
are met, the designated representative of
2 unit in Phase 1 of {he program whose
annua} utilization of fuel is less than its
sverage annual wtilization in 18852987
thust submit a reduced atitization plaa.
The regulations also require desi
representatives to submit end-of-year
compliance reports that estimate the
sulfir dioxide emissions resulting from
any underutilizetion of Phase I units
and to swrender allowances for the

-estimated emissions. The Agency is
th i 'fy the

Where the engd-oi-year repcu-ung and
allowance surrender requirernents are
‘met, such a plan is not required.
Further, the Agency is revising the
formulas for estimating emissions
resulting from underutilization to
. Correct errors, clarify certain provisions,
_&nd take account of and facilitate.
compliance by Phase I units with
- mrultiple owners or whose owners are
requirad by law to purchase electricity
fram non-utility power production
facilities.
The rule revision is being issued as 2
direct fnal rule because it is consistent

- Agency, 401 M St 5.W., W,

I Background: Purposes of Reduced _

with the January 10, 1995 settlement
and no adverse comument is expected.
EFFECTIVE DATE: This direct final rule
will be effective on May 22, 1995 unless
signifigant, adverse comments ara
received by May 11, 1995, If significant,
adverse comments are timely received
on any portion of the direct final rule,
that portion of the direct final rule will
be withdrawn through 2 notice in the
Federa] Register.

ADDRESSES: All written comments must
be identified with the appropriate
docket number and must be submitted
in duplicate to: EPA Alir Docket Section
{LE-131}, Weaterside Mali, Room 1500,
ist floor, 401 M 8t., 8.W., Washington
DC 20480.

Docket No. A~-93—40, containing
supporting information used to develop
the proposal, copies of all comments
received, and responses to comments, is
available for public inspection and
copying fromn 8:30 a.mito 12:00 ¢.m.
and 1:00 p.m. to 3:30 p.m., Monday
through Friday, excluding lagal
holidays, at EPA's Air Docket Section, -
Waterside Mall, Room-1500, 1st floor, -
401 M St., 8.W,, Washington, DC 20460.

A reasonsble fee may be charged for

copying. _

FOR FURTHER INFORMATION OOHTJ\CT'
Dwight C. Alpern, Attorney-advisor, at
{202} 2339151, Acid Rain Division
162047}, U.S. Environmental Pretection _
DL 253460, or the Acid Rain Hotline at
{202) 233~9s520. -
SUPPLEMENTARY INFORMATION: Ail pubhc
-comment received on any portion of this
direct final rule on which significant,

- adverse comments are timelyTecaived

will be addressed in a subgequent final
rzie. That final rule will be based con the
relevant portion of the rule revision that
is noticed as a proposed rule in the -
‘Proposed Rules Section of this Federal -
Register and that is identical 10 this

. direct final ruls, The contents of the

preamble to the direct final rule are as
follows:

Utilization Plans and Allowance
Surrender for Underutilization of Phase
1 Units ’
1. Reduced Utilization Plan
11, Dispatch System ‘
A, Utility Syster and Identzﬁmﬂon of
Dispatch Systermn
B. Apportionment of Phase ] Hnits
IV. Emissions Rate -
A. Non-Utility Generators .
B. Dispatch System Emissions Rate
C. NERC Emissions Rate
V. Administrative Requirernents
. A.Executive Order 12866 :
'B. Unfunded Mandates Act --
C, Paperwork Reduction Act
D. Regulatory Fiexibility Act

E. Miscellaneous

1. Background: Purposes of Reduoced
Utilization Plans and Allowance
Surrender for Underutilization of Phase
I Units

A Phase I unit is underutilized if, in
any year in Phase ], the total annual
utilization of fuel at the unit is less than
its baseline, {.2., its annual average fuel

- utilization for 1985-1987,. The

provisions of the Act that relate to
reduced utilizaticn or underutilization
of Phase I units are found in sections
403{d} and 408(c)(1)(B).
In dividing the Acid Rain Program
intc two phases, L.e., Phase I applicable
only to larger, dirtier units and Phase I

' apphcable to virtually ali utility vnits,

the Congress recognized the potential
for circumvention of Phase I emission

_reduction requirements. A Phase I unit,

which receives allowances for its
baseline, could simply reduce its
utilization below baseline by shifting
generation of electricity to a unit that
was not covered by Phase I and did not
have to use allowances to authorize its
80, emissions. The Phase I unit would
retain the unused aliowances but the
same amount of 80; could be emitted
by the second unit, which would not
use up eny allowances. See 58 FR 60951
{Nov, 18, 1993). In section 408{c)(1)(B),
Congress adopted the solution of
Tequiring submission of a reduced
ufilization plan by owners-end.operators
of any Phase I unit that plans to reduce
the unit’s utilization in order to comply
with Phase I emissions limitations. The
plan rnust designate the units (referred
to as “compensating units”) to which
“gensration was shifted or account for
the reduced utilization through energy
conservation or improved unit
efficlency. 58 FR 60218 {Nov. 22, 1934).
Section 403(d) provides that the Acid
Rain reguletions must permit utilities to
continue to operate in an ecoromic and
reliable fashion {e.g., through central
dispatching that may resuit in shifting

~ generation from Phase I units to other

units or generators). However, section

- 403(d] also provides that the Acid Rain

reguiations must require utilities to
compensate at the end of the year for
emissions resulting from such

__pperations and must facilitate orderly

and competitive functioning cf the
allowance system. 56 FR 63019 [Dec. 3,
1991).

--In order to achieve the objectivas of
both section 403{d) and section

-~ - 408{c)(1)(B), EPA adopted, in the
- Januery 11, 1993 regulations, :
- _ requirements concerning the submission

of reduced utilization plans and
allowance swrender for
underutilization. The regulations




18463

Federal Register / Vol. 60, No. 69 / Tuesday, April 11, 1995 / Rules and Regulations

regizire that the designated

- representative.of any Phase I vnit with

utilization below baseline apply
formulas in §§ 72.91 and 72.92
estimating the emissions (if any]}
resulting from such underutilization
and swrrender eliowances covering the
‘estimated emissions. In this way, the
emissions conssquences of shifting
generation from Phase I units are

. accounted far, and Phase I S0 emission

reduction goals are preserved, without
the designation of specific
compengating units.

In addition, the January 11, 1993
tegulations require the submission of 2
reduced utilization pian for any Phase I
unit that is planned to be utilized below
baseline as a method of complying with
S0; emissions limitations. However, if
the allowance surrender requirements
are met and the unit meets criteria in
§72.43(e), 2 plan is not required. The
criterja are broadly drawn. For example,
under these criteria, a plan need not be
submitted for pnderutilization cauged

" by ecenomic dispatching thet reflected 7

increases in generation costs {e.g, .
altiowance costs) at the unit. The Agency

" -adopted this approach of limiting the

" unsble to designate

11 Reduced Utilization Plans

plan submission requirement because of-

congern that, fnter alia, economic
dispatch and operation of utitity
systems cr power pocls might be .
inhibited because utilities might be
compensating units.
58 FR 63021, - — ... ' S

—~

Asmnoted gbove, § 72.43(e) of the
January 11, 1993 regulstions sets forth
criteria for making retrospective '
determinations as to whether a Phase 1
unit was underutilized for the purpose
of complying with SO emissions :
limitzations. If urderutilization was for
the purpose of compliance, then the
unit must bave a reduced wtilization
plan. If underutilization was incidental

' to utility operations, no plan is needed.

"In particular, a plan is not required if

the allowance surrender requirements
under §872.91 and 72.52 are met and
one of several demonstrations are made.
The demonstrations involve showing’
that the unit’s underntilization was

caused by a dispatch-systemn-wide sales .

decline, a forced outage at the unit, or -
economic dispaiching. If none of these
demonstrations can be made, the
Agency determines on a case-by-case

basis, considering certain indicators set

forth in § 72.43(e)(2), whether a plan

-should have been submitted.

The Agency has concluded that this
appreach is unnecessarily complicated
and burdensome. Because of concems
that Phase I units would be unahle to

designate compensating vnits, the

o

“criterig in § 72.43(e) for avoiding

" recuired even if allowances are
" surrendered. Further, owners and

- CFR 72.92(a)(2) {1993), Additional

. utilization plan under section

§72.43(e}, are also umnecessary and ara
submfis;icrn oé a mduﬁedbuﬁlé}zation pian temoved.!
were designed to apply broadly. In * .
‘particular, a plan ifno}; required to the T, Dispatch System
extent underutilization is caused by - The dispatch system of a unit plays an
economic dispatching. Consequently, important role in the allowance
under these criteria, plan submission is*  surrender calculations under §5 72,91
largely optionzl s¢ long as the allowance angd 72.92. For example, if & Phase I unit
surrender requirements are met. bas a reduced utilization plag, the
However, despite their broad scope,  amourt of reduced utilization
the criteria still leave some uncertainty  aecounted for under the plan (by a
as to whether the Agency will agree that compensating unit, conservaticn or
a reduced utilization plan is not - improved unit efficiency measures, or
suifur-free generators) mustbe
determinad, Sze 40 CFR 72.81(2){3}
{1993] {requiring calculation of “plan
reductions'’). The percentage change in
the total salss of the dispatch system is
a factor in calculating reduced ‘
utilization accounted for by a sulfur-free
generator. 40 CFR 72.91(a){3){iii) {1993},
As e further example, the total
generation producsd by the units and -
generators in & dispatch system during
2 Phase ] calendar year must be used to
determine the percentage of total
dispatch system sales for the year that
was generated by units and generatars
in the dispatch system. That percentage
is used in calculating the emissions rate
that is in turn used to determine how
many allowances must be surrendered
for the year. 46 CFR 72.92{e)(2}[v}{A)

operators of Phase I units carry the
burden of showing that the criteria are’
met. In fact, the January 11, 1993
regulations requira Phase I unit owners
and operators to show in their annual
compliance certification repoerts the
amounts of underutilization caunsed by
sales decline, forced outage, or
eccnomic dispatching. 40 CFR
72.92(a}{2) (1993). The arnual reports
raust also include specified information
on forced outapes at Phase I units, 40

submissions are required during the
year in the event of a forced outage that -
will permanently shut down a Phase I
unit and result in shifting generation to
other units, 40 CFR 72.92(b)(1) {1583).
Yet, this uncertainty and burden serve

: (1983). . .
no real purpese if the allowance - . "
sxjrrendgf requirements of §§72.91and = 12 Agency is revising § 72.33(a), (b).
72.92 are met. The allowance surrender 204 (C) to clarify certain matters

concerning the determination of 2 unit’s
dispatch system. In addition, while

. §72.33(f) aliowed owners and operators
of Phase I units to request that a Phase
Iunit be apportioned among its owners
and their dispatch systems, certain
ravisions of the provision are needed'to -
make it more workable and to

- -coordinate it with the allowance

surrender procedures under §§ 72.91
and 72.92.

A. Utility Syste;m and Identification of
Dispatch System

Under § 72.33, each Phase I unit must
- be treated as part of & dispatch system
for purposes of the allowance surrender
procedures,? and.the unit’s utility

procedures account for the emissions
consequences of underutilization and
consequent shifting of generation and -
therefore obviate the need for a reduced

408(c}(1)(B} of the Act. Cnce
underutilization is accounted for under
§§72.91 and 72.82, there is no basis for
reguiring any further accounting”
through the designation of
compensating units or energy
conservation or unit efficiency
measures. - '

The Agency concludes that § 72.43(e)
should be revised se that the
requirement to submit a reduced
utilization plan for an underutilized
Phase I unit is eliminated if the
allowance surrender and reporting |
requirements of §§72.91 and 72.92 are
met. This is a reasonable way of .
harmonizing sections 408(¢){11B) and
403(d) of the Act. The other criteriain __
§ 72.43(e} are therefore superfluous and
are removed. Sections 72.92{a}{2} and
(3) and [(b](1) of the January 11, 1993
regulations, requiring submission of
information in annua! and other reports -
related to the removed criteriain

‘In addition. § 72.91(a} of the January 11, 1993
regulations is revised o make it clear that the
reporting *equiremernts in § 72.91 apply only to
calendar years in Phase I, Since §72:82{a) 2pplles
1o calendar vears coverad by § 72,91, this limitation
applies to reporting under bath sections. This  ~
- reflects the fact that reduced utllization isa
probiem only in Phase I, when a minority of utility
units are sobject to Acld Rain S0; emissions
iimitations. See 56 FR 63018 end 58 FR 3605,

2Because the sllowanca surrender procedures
found in both §72.91 and § 72,92, §72.33(a) is
revised to refer to both sections. The same change
is rnade, for the same teason, in § 72.33(c)4) and
{e}{2) and §72.33{IH2) {iv) and {v), This confarms

- ' " Continued

are
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system {as defined in §72.2) is its
dispatch system unless a complete
identification of dispatch system
including that unit is submitted under
§72.33. ~ )

In the January 11, 1993 regulations,
utility system is defined asall  _
interconnected units and generators
controlled by the same utility operating
company, as reporied in the National
‘Allowance Data Base (NADB). The
difficulty with this definition is that the
NADB was publisked in final form in
March 1993 and necessarily reflects
information on utility systems as of that
time, The Agency recognizes that the
owners and operators of some units
have changed since 1993 and,
particularly in light of ingreased
compsetition in the electric utility
industry, that more changes may occur
during Phase I In order to clarify that
designated representatives may subrmit
identifications of dispatch system to
correct the ublity system in which a
unit'or generator is listed in the NADB

the Agency is revising the utility-system
deﬁni%.ionciy Section J‘?z‘g;z now defines
utility system as all interconwected
units and generators operated by the
same utility company and does not refer
to the NADB, Section 72.33(ej{1) is
revised to state that unlegs otherwise
provided in an identification of dispatch
systern, 2 unit or generator included in
the NADB retains, as its dispatch
system, the utility system reported in
the NADB. ' e

The NADB lists one utility operating
company for each Phase I unit, Phase I
upit, and non-affected unit in the
database. Section 72.33{b){2) of the
Jaruary 11, 1993 regulations states that,
except as provided under §72.33(f}, no
Phase [ unit may be listed ie more than
one identification of dispatch system.
Although §72.33(b) of the January 11,
1693 regulations does not state
explicitly that other units or generators
also must be confined to a single
identification of dispatch system, other
provisions of the reguiations reflect
such s limitation. For example,
§ 72.33(f} states that, except for the
provisions Jor apportioning Phase I
units under § 72.33(f), all provisions of
the reguiations “applicable tc an
affected source or affected unit * * =
apply to the entire unit,” 40 CFR. .
72.33(f){6} (1893). By furtherexample, _
the provisions requiring calculation of
the “total” generation of the units and
generators in a dispatch system are

on entire units and generators and

do not provide for division of 2 unit's

these provisions with othier provisions in the
January 11, 1993 reguiationg that cite both sections.,

-

11, 1995 / Rules and Regulations

ot generator's generation among more
than one dispatch system, except for
Phase I units apportioned under
§72.33(f). 40 CFR 72.92(c){2}{v)(A)
{1293). See also 40 CFR ‘
72.91{(a)(3){i1) (&) (1983) (“actual
annual” generation of the suifur-free
generator). In addition, dispatch system

_ emissions rate, which is calculated

using the actual annual emissions rate
of alf Phese [ units in the dispatch
system, is based cn the utilization of
entire units, and there is no provision
allowing apportionment of Phase I
units, 40 CFR 72,92(c)(2){(v)(C) {1993).
In order to remove any possible
uncertainty concerning the treatment of
Phase I units, non-affected units, and
generators (including sulfur-free .
generators and, as discussed below,

" non-utility generaters), the Agency is

revising § 72.33(bJ(2] to state that, with

- one exception, a unit or generator can be

included in only one dispatch system.3
The only exception is provided in

. £72.33{f}, under.which a petitior to
and that is used as its dispatch systém,

apporticn & Phase [ unit among two or
more dispatch systems may be”
submitted and approved. Section :
72.33(f} provides that, if the petifion is
approved, the portions of the Phase 1 -
unit will be treated as separate units
under §§72.91 and 72.92, the ellowance
surrender provisions,

Several othey revisions are made here
to the provisions concerning :
identification of dispatch system. While
the January 11, 1993 regulations require
2 gomplete identification of dispat
system to include a list of all units and
sulfur-free generators in the dispatch
system, the revised rule sxpands that
list to include all generators, including
sulfur-free generators and non-utility
generators. The January 11, 1593
regulations also require that if the
submissions under §§72.91 and 72.82
by al} designated representatives of the
units in the identified dispatch system
do net conform to the system-wide data
provided for the dispatch system, the
Admihistrator must reject the
identification of dispatch system and all
the submissions and require
resubmission using the utility system of
each unit as that unit's dispatch system.
The revised regulations make such
rejection optional so that the Agency

* The units and generators incinded in a given
dispatch system onder §72.33(b) or {e) may be
changed under §72.33{d). A complets identification
of dispatch system, reflecting the change, must be
submittad [or both the dispalch system fom which

" the units or generators are ramoved and the

dispatch system to which the units or ganarators are
added. If the entiredispatch system from which the
units pr generators are removed is included in the

- dispatch systsm to which they are added, thenan

identiScation of dispatch system is nscessary only
for the latter dispatch system :

may instead require corractions of the
submissions and allow the
identification of dispatch systern to
remain in effect. Sections 72.33[c)(4)
‘and (e){2) are revised to implement that

“"change. Finally, § 72.33(b}(3) is revised

so that the deadline for providing an
identification of dispatch system is the
same as for providing a petition to
apportion a Phase [ unit under
§72.33{f)(1), i.e., submission to EPA by
January 30 of the year that the dispatch
system is to take effect.

B. Apportionment of Phase I Units

The January 11, 1993 regulations only
allow for the espportionment of Phase I
units, and such apportionment is only
for the purpose of applying the
allowance surrender procedures of
5§72.91 and 72.92. Under §72.33{0 of
the January 11, 1993 regulations, Phase
I units with multiple owners may
petition o divide up the unit, for
allowance surrender, into portions, i.e.,
one or more individual owners’ portions
representing the owners’ respective
percentage ownership interests in the
capacity of the unit and the remaining
portion of the unit. The patition
requests that each individual owner’s
portion be treated as part of 2 diigatch
system different than the dispatch -
system of the remaining portion. If the
petition is approved, the adjusted
utilization (which, if greater than zero,
isunderutilization) is calculated fer the
entire unit for the Phase I vear governed
by the approved petition, and each
portion of the unit takes its percentage
of the adjusted utilization reflecting the
ownership percentage that the portion
of the unit represents. Each portion of
the unit then uses its share of the entire
unit's adjusted utilization in calculating
how many allowances (if any) must be
surrendered for underutilization of the
Phase I units in its respective dispatch
systern,

The Agency received public comment
expressing concern that requiring the
portions of a Phase I unit to divide
among them the adjusted utilization
calsulated for the entire unit fails to
reflect differences among the Phase |
unit owners’ respective utilizations of
their shares of the unit. While during -
the Phase I year one owner might take

_ generation representing more than its

percentage share of the baseline of the
entirg unit, another owner might take
generation representing less than its
percentage share,

Section 72.33{f) is revised to require
the separate calculation of adjusted
utilization under § 72,91 for each
portion of the unit for which a petition
to apportion is' approved and for the
remaining portion of the unit. This
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approach meets the commenters’
concerns. The separate calculation of
adjusted utilization i{s made a uniform
requirement for all apportioned Phase |
units in order to ensurs that overall
there is no net adverse environmental
impact from apportionment and to
avoid the potential confusion and
administrative burden of baving two -
entirely different approaches for
caleulating reduced utilization of
apportioned units,

Public comment has also been
directed at the requirement that
epportionment be based exclusivelv on
the cwners’ percentage ownership
interest in the capacity of the Phase |
unit According to commenters, unit
owners in some cases have entered into
private agreements to divide up the
allowances allocated to the unit based
on percentage ownership of capacity
during 1985-1987 while owrners in
cther cases bave agreéed to divide up
allocated allowances based on each
OWNer's percentage share of utilizaion
of the unit during 1985-1887.
Commenters have requested that the
regulaiions allow the basis for unit
appertionment for purposes of
allowance surrender to be consistent
with the basis for dividing up the unit’s”
allowance allocation.

The Agency is willing to mest these
cencerns and accommodate underlving
private agreements among unit gwners
so long as the resulting regulatory
provisions are not too complex and do
not appear to cause cverall any net
adverse environmental impact. This is
consistent with the Agency’s general
approach of avoiding interfering with
existing relationships among owners
and operators. See 58 FR 3568.
Consequently, the revised § 72.33(f)

. allows the designated representative to
elect in the apportionment petition one
of two methods for apportioning the
Phase Tunit: the first method is based
on the average of the owner’s percentage

ownership of the capacity of the unit for’

each vear in 1985~1887; and the second
method is based on the average of the
unit’s annuoal utilization thatis .
attributed to the owner for 1885-1887.
In order to evoid gaming by changing
the appertionment method to minimize
allowance surrendereach year, the
regulations make the selection of the
apporticniment method & one-time
election for each Phase I unit. The same
apportionment method must be used for
all portions of the units for all years in
Phase I for which any petition to
apportion is approved and in effect.
Further, the Agency is concerned that,
whichever apportionment method is’
elected, the baselines and actual

ERAE AL N  SUNIRFS TSR - S A T

rmust not double-count er undercount
any of the baseline and actual
utilizatien for the entire unit, )
Consegquently, the revised regulations
require that the sum of the baselines of

' the portions of the unit (including the

{ndividual owners' portions and the
remaining portion of the unit) equal
103% of the baseline of the entire unit,
Similarly, for each Phase I year, the sum

_ ofthe actual utilizations of the portions

must equal 100% of the entire unit’s
actual utilization. In order to ensure that
the attribution of a unit’s vtilization
{whether baseline or actual utilization)
to specific cwners is not arbitrary, the _

‘regulations require that the same

accounting procedures used to attribute
the unit's fuel costs among the owners
be used for attributing utilization. This
is reasonable because fuel cosis at 2 unit
are directly related to the unit’s

utilization (i.e., the mmBtu of fuel

consumed), )
The revised § 72.33{f) esteblishes the

‘requirements for the contents of 2

complete petition to apportion and
provides that the Administrator may

. prescribe a format. In addition to the

requirements in the January 11, 1993
regulations, the petition must include
the election of apportionment method
and z list of the units and generators
and apportioned units to be included in
the dispatch system proposed for each ~
portion of the unit covered by the
petition. The designated representative
is not required to submit with the
petition: the docurrienitation supporting
the baselines for the portions of the unit
or the dispatch systems proposed for .
each portion of the unit. The Agency
maintains that this is a sound approach
in light of: the certifications by the
designated representatives that the
information’in the petition is true,
accurate, and complete; the Agency's
ability to require submission of
additicnal information before acting on
the petition or at any other time; and the

‘potential for after-the-fact spot audits.

The January 11, 1683 regulations
require that, with regard tc the dispatch

system proposed for each owner’s

portion of the unit, the dispatch system
must be a group of all unitsand .
generators that are interconnected and
centrally dispatched and that are
included in the same utility systern,
helding company, or power pool. The
difficulty with this requirement is that
a Phase I unit to be apportioned has
multiple owners and only one owner
may be the operator. A non-operating
owner's portion of the unit cannot be in
the “utility system” of the non-
operating owner’s other units and
generators because, as defined in §72.2,

operator comprise a “utility svstem”. Inn
arder to aveid this problem, the revised
regulations require that the proposed
dispatch system for each owner's
pertion of the unit include all units and
generalors that are interconnected and
centrally dispatched by a single utility
system, the service company of 2 single
holcll'mg company, or a single power
ool.
g Upon approval of an apportionment
petition and the proposed dispatch
systems, the allowance surrender
formulas are applied to each portion of
the Phase I unit and its respective
dispatch system. The designated
representative of the apportioned unit
must surrender all allowances required
for swrender by each porticn of the
unit.

There is no provision in the January
11, 1993 regulations for termination of
en approved apportionment of a Phage
Tunit. The Agency is concerned that
after approval of an apportioned Phase
1 unit, circumnstances may change so that
the apportionment is no longer
appropriate. For example, the owner of
one portion of the apportioned unit
could sell its entire interest in the unit
and stop dispatching that portion of the

- unit. The dispatch system that, because

of the approved apportionment,
includes that portion of the unit would
now include a portion of the unit that
was 1o longer centrally dispatched
along with the other units and
generators in the dispatch system. That
aspect of the approved apportionment
{and the designated representative’s
certification concerning the continued
central dispatching of the dispaich
system) weuld no longer be accurate
end the apportionment should be
terminated. Of course, a new
apportionment reflecting the new
composition of ownership interests in
the Phase [ unit could be submitted for
approvai. Even without any change in
ownership or dispatching, the owners of
the Phase I unit might determine that an
apportionment is no longer desirable,
To accommodate changes in
circumstance and to provide owners
mare flexibility, the revised regulations
include a procedure for terminating
apportionments. I a notice of
termination is signed by the designated
representatives of all units that could be
affected by the termination fi.e., of all
units included in al! dispatch systems
that include any portion of the unit) and
submitted by January 30, the
apportionment is terminated for that
vear and all remaining Phase I years, -

IV. Emissions Rate
The January 11, 1983 regulations




»

18466

Federal Register / Vol 60, No. 68 / Tuesday, April 11, 1995

/ Rules and Regulastions

of undenntilization for a dispatch system
be estimated for each Phase ] ysar by
multiplying that underutilization
(referred to as **dispatch system
adjusted utilizetion™) by an emissions
rate for generation used by the dispatch
systern to compensate for the
underutilization, The emissions rate is
composed of an emissions rate for
compensating generation produced by
noo-Phase ] units and generaters within
the dispatch system and anoiher
emissicns rate for compensating
generation producsd outside the
dispatch system by non-Phase I, non-
foreign units and generators and
acquired by the dispatch system. To
calculate the composite emissions rate,
the emissions rate for generation within
the dispatch system is weighted by a
fraction equal to total generation by the
urits and generators in the dispatch
system divided by total dispatch sysiem
sales (Le., total sales for direct use or
resale) of the named ntility svstem,
holding company, or power pool that is
the dispatch system) for the ysar. The
actual annuel emissions rates of the
Phase I uni:s in the dispatch system are
used as a proxy for the actual emissions
rates of all non-Fhase T units and
generators in the dispatch system.”
Similarly, the emissions rate for
generation outside the dispatch system
is welghted by the fraction of total
dispatch system sales that is accounted
for by generation putside the dispatch
systern. NERC region emissions rates for
non-Phase I, non-foreign units for 1885
are used as a proxy for the current
ernissions rates of nen-Fhase I, non-
foreign units and generators.

In Tight of public comment concerning
compensating generation from non-
utility generators, the calculation of the
emissions rate of non-Phase T units in -
the dispatch system, and 1285 NERC
emissions rates, the Agency Is revising
these aspects of the January 11, 1993
regulations. ‘ ) T
A. Non-Utility Generators

The Agency received public comment
that some utiiities are required by
Federal ot State law or by order of their
State public wtility comynission to
purchase electricity from non-utility
generatorg, This required purchase of
electrivity may resuit in reduced
utilization of the wutility’s own Phase I
units. Since pon-utility generators may
have a different—apparently often
" lower—emissions rate than that of the
utility’s Phase f anits orthe NERC
region emissions rate, the commenters
urged that the formulasin §72.52be
revised to take account of this third
possible sourceof compensating
generation. -

The allowance surrender procedures
in §§72.91 ang 72.92 are not intended
to result i a precise calculation of the
emissions consequences of
underutilization of Phase { units. The
procedures were adopied to provide an
administratively feasible method of
developing reasonable estimates of the
emissions resuiting from generation
campensating for underutilization, In
light of this goal, the Japuary 11, 1683
regulations establish a composite
emissions rate hased on two general
categories of compensating generation.
Because some utilities are obligated by
law to purchase non-utilily generation
that may force them to reduce
generation at their own units and
because non-utility generaters tend to
hawve relatively low SO emissions, the
Apgency is revising the regulaticns to
take zccount of non-utility generation.
This change increases sornewhat the
complexity of the allowance surrender
formulas but, as a practical matter, only
utilities that must buy from non-utility
generators are affectsd by the change.
Wkile the Agency maintains that, on
balance, the chavge is reasonable, the
Agency stresses that the aliowance
surrender formules are only intended to
estimate emissions and that any more
refinements that would further
complicate the forrmulas would seem to

be counterproductive,
The provisions incogorating non- .
utility generstors into the allowance

swTender procedures are premised on
the fact that utilities acquiring non-
utility generdtion have very limited
information about the non-utility
generators. Utilities contract to purchase
non-utility generation but, as a result of
not owning or operating these -
generators, have little or no knowledge
about the fuels used by, and the heat
rates and emissien rates of, the )
generaters, The Agency similarly has

limited informating ahout non-utility

generators because they are not affected
units. Consequently, the revised
regulations use the availabie
information on these gensrators (i.e.,
their emissions Hmitations and Kwh
sales to utilities] to estimate smissions
from compensating generation acquired
from them. - ’

In order to be treated as 2 non-utility
generator, 8 power production facility
cannot be an affectsd umit or & sulfur-
free generator. The facility must use its
most stringent fedsrally enforceable or
State enforceabls S0, emissions
lirmitation for the Plmse { year asthe

estimate of its ackial emissions rate®

s itions viry depeniing on the
Tupd wsad, Live anast 340 swavitsions dimitation

Strispeat
. rustba calculated for each fuel used, Thke resulting

With one exception, if no unit-specific
limitation that can be expressed in 1bs/
mmBty is applicable to the facility for
the year, then the facility cannot be
* treated as a pon-utility generator for that
" year. The only exception is where a

.. facility without an emissions limitation

is authorizad by law 1o use only natural
gas as fuel: in that case the most
stringent emissions limitation for the
facility is deemed to be 0.0006 lbsf
mmEtu.®
As discussed above, the lanuary 11,

1993 regulations calculate & composite
emissions rate for = dispatch system

" reflecting compensating gereration from
within or from outside the dispatch
systern. The revised regulations
introduce = third category, non-utility
generation from non-utility generators,
which equals the total generation
acquired From non-utility generators
that the dispatch system is required to
purchase by Federal or State law or
order of a utility regudatory commission
or under a contract awarded as the
result of m power purchase solicitation
required by Federal or State law or
utility latery commission order. To
prevent double-counting, such
generation is excluded in calculating the

- fractions of dispatch system sales

accounted for by generation within or
cutside the dispatch systern. Total non-
utility generation from non-utility
generators is used to calculate the
fraction of dispatch systern sales
accounted for by such generators.

The non-utility generator average
ernissions rate is calculated using the
most siringent emissiops limitation {or
for natural-gas-only Iacilities, the
defaull emissions mate) for each non-
utility generator from which the
dispatch system was reguired 1o
purchase electricity, weighted by the
amount {kwh) of required electricity
purchases during the year. The fraction
of generation from nop-utility generators
and the non-utility generatar average
emnissions rate are used, along with the
cornparable data for generation within
and outside the dispatch system, to
derive the composiie amissions rate
muitiplied by the underutilization for
the dispatch system,for the year.® This
yields the total number of allowances

limitation with the highsst lhsfmmBtu must be ured
as the estimate for the actual ernissions rate ol the
non-utility generstor. B

5This default emissiomns rate is the average SO,
ernissions rate lor natural gas and wasweed fr
purposes of albocating aliowsnces ta 122 Hy units
undor saction 405 #{.the Act See Cempilation of
Alr Pollutant Emission Factors JAP—42], Vol 2 at

—=<1.4~1 through 1,2-3, 115 £PA {4k ed. 1935),

& The disprich-srstemawide dataTelalad tonoa.
ulility genecatons wmust e dnciwded in the dispaich
systern data repor? under §72,92(8),
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that must be surrendered by Phase I _.
units in the dispatch svstem.

B. Dispatch System Emissions Rate

The January 11, 1993 regulations use
the actual annual emissions rate for a
dispatch system’s Phase II units to
estimnate the emissions rate for the
dispatch system’s non-Phase [ units, In
the December 3, 1991 proposed
regulations, the Agency proposed to
weight the actual annual emissions rate
for each Phase II unit by the amount of

_the Phase I unit’s increase in utilization
for the year over baseline. 56 FR 63147~
43 (Dec. 3, 1891). The January 11, 1993
regulations adepted a simpler approach
of weighting actval annual emissions
rates by each Phase I unit’s total
utilization for the year. 58 FR 3585.

However, the Agency has received
public comments suggesting that
weighting by the increase over baseline
provides a more realistic estimate, It
seems reasonable to treat a utilization
reduction since 1985-1887 of one unit,
in a dispatch system as being
compensated for by a utilization
increase since 1985-1687 of ancther
unit in that dispatch system. Further,
this appreach is similar to that taken
with regard to sulfur-free gererators.
Compensating generation claimed to be
acquired from sulfur-free generators
under a reduced utilization plan cannot
exceed the amount of electricity
produced by the sulfur-fres generator in
excess of the average annual amount
praduced by the generator in 1985—
1937. See 58 FR 3682, For these reasons,
the Agency is revising the provisions for
calculating dispatch system ernissions
rate to weight Phase II units’ actual
emissions rates by each unit's increased
utilization over baseline. However, the
Agency recognizes that it is pessible
that no Phase Il unit {n a dispatch
system has increased utilization over
baseline. In that case. non-affected units
are providing the compensating
generation but, because of the lack of
emissions data from such units, the
Phase II unit emissions rate rmust still be
used as a proxy for non-affected units’
emissions rates. The revised regulations
therefore provide that if no Phase I unit
is used above haseline, an average rate
must be calculated using the Phase II
units’ annual actual emissions rates
weighted by each unit's total utilization.
Moregver, if a dispatch system hasno
Phase I unit emissions rate for the year,
the NERC region emissions data will be
used instead. .

C. NERC Region Emissions Rate

The January 11, 1893 regulations use
1985 NERC data to establish the non-
Phase I. non-foreign emissions rate for

-—each NERC region. The 1885 emissions
rate for units in the NERC region is
muluphed by the fraction of non-Phase
I, nonforeign units in the NERC region
in order to exclude generation and
resulting emissions from Phase [ wnits
and all foreign units and generators.

The Agency has learne through
public comment that the fgures in the
regulations for the fraction of non-Phase
I, non-foreign generation centained

inadvertent errors and failed ta actually -

exclude foreign generation. The Agency
has recaleulated the fractions of non-
Phase I, non-foreign generation for each

. NERC region. Tabie 1 of the revised
regulations includes the corrected

figures so that foreign generation is
excluded as intended.”

V1. Administrative Requirements

A. Executive Order 12866

Under Executive Crder 12866, 58 FR
51735 (Oct. 4, 1993}, the Administrator
must determine whether the regulatory
action is “significant” and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive QOrder.
The QOrder defines “'significant

- regulatory action” as one that is likely

to result in a rule that may:

(1) Have an annual effect on the
economy of §100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, cornpetition, jobs, the
environment, public health or safetv, or
State, local, or tribal governments or
communities;

(2) create & serious inconsistency or
otherwise interfere with an action taken
or plannad by another agency;

[.93] materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of rec:plents thereof; or

% raise novel legal or policy issues
ansmg out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant te the terms of Executive
Qrder 12886, it has been determined
that this rule is a “significant regulatory
action” because the rule seems to raise
novel legal or pelicy issues. As such,
this action was submitted to OME for

?The definition of “sulfur-free generation™ is
revised to make it clear that only facilities in the
48 contigugus states in the United States or the
District of Columbia may qualify as sulfur-fee
generators under reduced utilization plans. All
foreign generation (including foreign generation
tha: involves no 80, emissions) that offset
underutiiization is aiready excluded Eom
allowance surrender in tha revised Tzble 1.
Allowing foreign facilities o be designated as
suliur-free generators and the generation acquired

“Tom them tn be nsed to oifset underurilization

would deuble-count such generation,

review. Any written comments from
OMB to EPA, any written EPA respcnse’
te those comments, and any changes
made in response to OMB suggestions er
recommendations are included in the
dockst. The docket is available for

_ public inspection at the EPA’s Air

Docket Section, which is listed in the
ADDRESSES section of this preamble.

B. Unfunded Mandates Act

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”) (signed
into law on March 22, 1995} requires.
that the Agency prepare a budgetary
impact statement before promulgating a
rule that includes a Federal mandate
that may result in expenditure by State,
local, and tribal governments, in
eggregate, or by the private sector, of
$100 millien or more in any one year. _
Section 203 requires the Agency to
establish a plan for obtaining input from
and informing, educating, and advising
any small governments that may be
significantly or uniquely affected by the
rule.

Under section 205 of the Unfunded-
Mandates Act, the Agency must identify
and consider a reasonable number of
regulatory alternatives before
promulgating a rule for whicha
budgetary impact statement must be
prepared. The Agency must select from
those alternatives the least costly, most
cost-effective, or least burdensome
alternative that achieves the objectives
of the rule, unless the Agency explains

why this alternative is not selected or -
the selection of this alternative is
inconsistent with law. -

Because this direct 8nal rule is
estimated to result in the expenditure by
State, local, and tribal governments or
the private sector of legs than $100
miliion in any cne year, the Agency has
not prepared a budgetary impact
statement or specifically addressed the -
selection of the least costly, most cost-
effective, or least burdensome
alternative, Because small governments
will not be significantly or uniquely
affected by this rule, the Agency is not
required to develop a plan with regard
to small governments. However, as
discussed in this preamble, the rule has
the net effect of reducing the burden cf
part 72 of the Acid Rain regulations on
regulated entities, including both
invesior-owned and municipal utilities.

C. Paperwork Reduction Act
The information collecticn

_reguirements in this rule have been

aporoved by OMB under the Paperwork
Reduction Act, 44 U.8.C. 3501, et seq.,
and have been assigned control number-
2060-0238,
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This collection of information reduces
the estimated burden, as cornpared to
the burden under the January 11, 1993
regulations, by an average of 35 hours
per response for about 110 responses.
These estimates include tme for
reviewing instructicns, searching
existing data sources, gaLberlng and
maintaining the data needed, and
completing and reviewing the collection
of informatiorn. Aa Information
Collection Reguest document azd
estimates of the public reporting burden
were prepared in connection with the
jenuary 11, 1993 regulations. 56 FR
B3048; 58 FR 3530,

Send comments regarding this burden
analysis or any cther aspect of this
cotlection of informaticn, including
suggestions for reducing the burden, to
Chief, Information Policy Branch, EPA,
401 M Street, SW, {Mail Code 2138),
Washington, DC 20460; 2nd to the
Office of Information and Regulatory
Affairs, Office of Management and
Budgst. Washington, DC 20503, marked
“Attantion: Desk Officer for EPA”

D, Regolatory Flexibility Act

The Regulatory Flexdbility Act, 5
U.8.C. 601, et 5eq., requires each feders!
zgency o coasider potential impacts of
zts regl..lauons on small business

“entities.” Under 5 U.S.C. £04(a}, an
agency issuing a notice of p"ecosed

tlemaking must prepare and make

availabie fcr public commezca
regulatory flexibility analysis. Such an
analysis is not required if the head of an
agency certifies that 2 rule will not have
a significant economic impact on &
substantial number of small entities,
pursuant to 5 U.5.C. 805{(b}.

In the preamble of the January 11,
1993 regulations, the Adminisirator
certifled that those reguiations,
including the provisions revised by
today’s finzl rule, would aot have a
significant impact, 58 FR 3649. The
final rule revisions adopted teday are
not significant encugh to change the
economic impact addressed in the
january 11, 1993 preamble. Pursuant o
the provisions of 5 U.5.C. 605(b), I
hereby certify that the revised rule will
not have a significant, adverse impact
on a substantial number of small
entities.

E. dMiscellaneous

In acoordance with section 117 of the
Act, issuancs of this rule was preceded
by consultation with any appropriate
advisory committees, independent
gxperts, and fedeml depaﬁments and
agencies.

§722 Ueﬁmﬁcns. -

T - * L *

List of Subjects in 46 CFR Part 72

Environmental protection, Acid rain
program, Air pollution control,
Compliance pians, Electric utilities,
Permits, Reporting and recardkeeping
requirements, Sulfur dicxide.

Dated: March 31, 1995.

Carel M. Browner,
Admintstretor, U.S. Environmental Protection
Agency.

For the reasons set forth in the
preamble, chapter I of titla 40 of the
Code of Federal Reauiatlons is a.mendea
as follows.

PART ?2—-{AMENDED]

1, The aunthority citation for part 72
continues o read as follows:

Authority: 42 U.S.C, 7601 and 7831, et seq. -

2. Section 72.2 is amended by revising
the definitions for “*sulfur-free
generation” and “utility system” to read
as follows: ; :

* »* = * *

Smfunf"ee genecration means the
ge"eramm o electn(n v by 2 process
that does not have any “emissions of
suifur dioxide, includine Hydroelectric,
nuclezr, solar, or wind geverﬂhcq A
“sulfur-free gonerator” is a generator

' that is located in one . {the 48

contiguous States or the District of
Columbia and produzs “sulfur-free
generation.” 7
- x L3 ” A

Leility system means all
interconnected units and generators
operated by the sauwe utility operating
company.
- -

" x *

3. Section 72,33 s amended by
revising g parog grapbs {(a}, (b}{2), (bii3l,

(2)(2), {c}{«}. &}. and {) to read as
foliows:
§72.33__dertification of dispateh system.

{a] Every Phase I unif shall be treated,
as part of a dispatch system for purpcses
of $§72.91 and 72.52 in accordance
with this section.

(b] ® &

(2} Except as provided in paragraph (D
of this sectien, each unit or generator
may be included in only one dispatch
system. . -

(3] Any identification of dispatch
system must be submitted by January 30
of the first year for which the
identification is to be in effect.

{Cj x & %

{2) The list of all units and generators
(including sulfur-free generators) in the
dispatch system.

(4] The following statement: “I certify *
that, except as otherwise required under’
a petition as approved under 40 CFR
72.33(7, the units and generators listed
herein are and wiil continue to be
interconnected and cenirally
dispatched, and will be treated asa
dispatch system under 40 CFR 72,91 |

-and 72.92, during the peried that this

L

identification of dispatch system isin ..

effect. During such period, all
information concemning these unitsand °

generators and contained in any r

submissions under 40 CFR 72.91 and
72.92 by me and the other designated

representatives of these units shaltbe .. .

consistent and shall conform with the .
data in the dispatch system data reports
under 40 CFR 72.92(b). I am aware of,
and wiill comply with, the requirements
imposed under 40 CFR 72.33(e)(2)."
L4 L3 * x* = ;
{e) (1) Any unit or generator not listed
in a complete identification of dispatch
-systermn that is {n effect shall treat its
utility system as its dispatch system

- —and, if such unit or generator is listed

in the NADB, shall Ireet the utility
system reported under the data field

“UTILNAME” of ;he NADB as its utility
system.

{2) During the pericd that the
idertification of dispatch system is in
efTeet all information that concerns the
units aad generators in a given dispatch
systern and that is contained in any
submissions under §8 72.91 and 72.92
by designated representative of these
units shall be consistent and shail
conform with the data in the dispatch
systern data reports under §72.92(b}. If -
this requirement s not mst, the -
Administrator may reject 2ll such .
submissions and require the designated
representatives to maks the submissions
under $§72.91 and 72,92 (including the
dispatch system data report) treating the
utility system of each unit or generator
as its respective dispatch system and

treating the identification cf dispatch
system as no longer in effect.

(f1{1) Notwithstanding para
(2)(1} of this section cr any su mxssmn
of an identification of dispatch system
under paragraphs (b} or (d) of this
section, the designated representative of
a Phase I unit with two or more cwners
may petition the Administrater to treat,

—as the dispaich system for an owner's
portien of the unit, the dispatch system
of another unit. .

(i) The owner's portion of the uit
shall ve based on one of the following
apporticnment methods:

(A} Owner's share of the unit's
capacity in 1§85-1987. Under this
method, the baseline of the owner's
portian of the unit shall equal the

T

e
LN

P

P

LR

.
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baseline of the unit multiplied by the
average of the cwner’s percentage
cwnership of the capacity of the unit for
each year during 1985-1987. The actuel
utifization of the owner's portion of the
unit for a vear in Phase I shall equal the
actual utilization of the unit for the year
that is attributed to the owner.

(B) Owner's share of the unit's ~
beseline, Under this method, the
haseline of the cwner's portion of the
unit shall equal the average of the unit’s
annual utilization in 1985-1987 that is
attributed to the owner. The actual
utilization of the owner’s portion of the
unit for a year in Phase I shall equal the
actual utiiization of the unit for the year
thiat is attributed to the owner.

(ii) The annua! or acteal utilization of
z unit shall be attributed, under
paragraph {f}(1)(i} of this secticn, toan
owner of the unit using accounting
procedures consistent with those used
to determine the owner’s share of the
fuel costs in the operation of the unit
during the period for which the annual
or actual utilization is being attributed.

(iii) Upon submission of the petition,
the designated representative may not
change the election of the
apportionunent method or the haseline
of the owner's portion of the unit.

The same apportionment method
must be used for all portions of the unit
for all years in Phase I for which any
petition under paragraph ({}{1) of this
section is approved and in effect.

(2) The petition under paragraph ((1)
of this section shall be submitted by
January 20 of the first year for which the
dispatch system prorosed in the
petition will take effect, ifapproved. A
complete petition skail include the
following alsments in & format
prescribed by the Administratorr

(i) The election of the apportionment
metihion under paragravh (f)(1){i) of this
section. o

{i1) The baseline of the owner’s
portion of the unit and the baseline of
any other owner's portion of the unit for
which a petition under paragraph ({1)
of this section has been approved or has
been submitted (and not disapproved}
and a demonstratica that the sum of
such bagelines and the baseline of any
remaining portion of the unit equals 100
percent of the baseline of the vnit. The
designated representative shall also
submit, upon reguest, either:

{A) Where the uniiis to be
apportioned under paragraph {f{1)(i}{A)
of this section, documentation of the
average of the owner’s parcentage
ownership of the capacity of the unit for
each vear during 1$85-1887; or

(B} Where the unit {s to be
apperticned under paragraph (N{1}{i}B)
of this section. documentation showing

the attribution of the unit’s utilization in

1985, 1986, and 1987 among the
portions of the unit and the calculation
of the annual average utilization for
1683-1887 for the portions of the unit.

(iii) The name of the proposed
dispatch systern and a list of all units
(including portions of units] end
generdtors in that proposed dispatch
system and, upon request,
documentation demonstrating that the
cwner's partdon of the unit, slong with
the other units in the proposed dispatch
systemn, are a greup of all units and -
generators that are interconnected and
centraily dé?patched by a single Lgtility
corapany, the service company of &
single hgidfng nompany. ora sin'glé‘:‘f

' power poal, "
{iv) The following statvment, signed
by the designated representatives of 2177
“unitsin the proposed dispatch system:
“'I certify that the units and generators
in the dispatch system proposed in this
petition are and will continus to be
interconnecied and centrally
dispatched, and will be treated as a
dispatch system under 40 CFR 72.91
end 72.92, during the pericd that this
petition, as approved, is in effect.”

(v] The following statement, signed by
the designaied representatives of all
units in all dispatch systems that will
include any peortion of the unit if the
patition is approved: “During the period
that this petition, if approved, is in
effect, all inforrnation that concerns the
units and generators in any dispatch
system including any portion of the unit
apportioned under the petition and that
is cerntained in any submissions under
40 CFR 72,91 and 72.92 by me and tha
other designated representatives of thess
units shall be consistent and shall
conform to the data in the dispatch
systern data reports under 40 CFR
72.92(b). I am aware of, and will comply
with, the requirements imposed under
40 CFR 72.33{f] {4} and (5).”

(3) (1) The Administrator will approve
in whole, in part, or with cfanges or .
cenditians, or deny the petition under
paragraph (1) of this section witkin 90
davs of receipt of the petniics The
Administrator will treat the petition, as
changed or conditicned upon approval,
as amending any identification of
dispatch system that is submitted prior
to the approval and includes any
portion of the unit for which the
petition s approved, Where any portion
ofa unit is not coveted by an approved

. petition, that remaining portion of the

unit shall continue to be
unit’s dispatch system.
(ii) In approving the petition, the
Acminisirator will determine, on a case-
by-case basis, the proper calculation and
treatment, for purposes of the reports

part of the

required under §§72.91 and 72.92,0f -
plan reductions and compensating
generation provided to other units.

{¢) The designated representative for
the unit for which a petition is approved.’
under paragraph {£)(3} of this section
and the designated representatives of all
other units included i all dispatch
systems that include any portion pf fhe
unit shall submit all annual compitance
certification reports, dispatch system
data reports, and other reparts required
under §§ 72,91 and 72.92 treating, as 2
separate Phase I urnit, each portion of -~
the unit for which a petition is approved
under paragraph ({3) of this section - -

~¢rd the remaining portion of the unit. ——_
The reports shell include all required. =™
calquiations and demonstrations, ~
treamng each such portion of the unit as
a separate Phase I unit. Upon request,
the designated representatives shail
demonstrate that the data in all the
reports under §§72.91 and 72,92 has -
been properly attributed or apportioned
among the portions of the unit and the
dispatch svstems and that there is no
undercounting or double-counting witk
regard to such data.

i} Tha baseline of each portien of the
unit for which a petition is approved
shall be determined under paragraphs -

{f}(1) {i) and {ii} of this section. The
baseline of the remaining portion ¢f
such unit shall equal the baseline of the
unit less the sum of the baselines of any
portions of the unit for which a petition
is approved.

(ii} The actual utilization of each
portdon of the unit for which 2 petition
is approved shall be determined under
paragraphs ({1} (i) and (i) of this.  _ ..
section. The actual utilization of the :
remaining portion of such unit shall
equal the actual utilization of the unit
less the sum of the actual utilizations of
any portions of the unit for which a
petition is approved. Upcn request, the
designated representative of the unit
z{all demohstrate imthe annual
compliance certification report that the
requirenments concerning calculation of
2 waal utilization under paragraph
{f(1)(i1) and any requirements
estaplished under paragraph (N(3) of -«
this section are met.

{iii} Except as provided in paragraph
{f}{5) of this secticn, the designated
representative shall surrender for
deduction the number of allowances
calculated using the formula in
§72.82{c) and trealng, as a separate
Fhase [ unit, each portien of unit for
which a petition is approved under
paregraph (f){3) of this sectior and the
remaining pertion of the unit.

(3} In the event that the designated
representatives fail to make all the
proper attributions, apportionments,
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calcu!ano'ls and demonstrahons under
paragraph (f}{(4] of this section and
§7'? 91 and 72.92, the Administrator
requu'e that:

( } All portions of the unit be trezted
25 part of the dispatch system of the unwt
in accordance with paragraph {s)(1) o
this paragraph and any identification of
dispatch system submitted under
para aph (b) or{d) of this section:

?Tﬂya designated representatives
'make all submissions under §§72.91
and 72.82 {including the dispatch
system data report), treating the entire
unit as a single Phase [ unit, in
aceordance with paragraph (e){1) of this
paragraph and any identification of
dispatch system submitted under
paragra h'(b) or (d) of this section: and

(iif) The designated representative
sur‘ender for deduction the number of
allewances calculated, consistent with
the reports under paragraph (A(5)(ii) of
this section and §§72.91 and 72.92, -
using the formula in § 72.92(c) and
treating the entire unit as a single Phase
T unit.

{6) The designated representative may
submit a notification to terminate an

aporoved petition by January 30 of the

first year for which the termination is to
take effect. The notification must be
signed and certified by the designated
representatives of all units included in
all dispatch systerma that include any
portion of the unit appertioned under
the petition. Upon receipt of the
notification meeting the requirements of
the prior two sentences by the
Administrator, the approved petition is
ro longer in effect for that year and the
remaining years in Phase I and the
designated representatives shall make
all submissions under §§ 72.91 and
72.62 treating the petition as no longer
in effect for all such years.

{7) Except as sxpressly provided in
paragraphs {f){1] through {6} of this
section or the Administrator’s approval
of the petition, all provisions of the
Acid Rain Program applicable to an
affected source cr an affected unit shall
apply to the entire unit regardless of
whether a petition has been submitted
or approved, or reports have been
submitted, under such paragraphs.
Approval of a petition under such
paragraphs shail not constitute a
determination of the percentage
ownersth in a unit under any cther
provision of the Acid Rain Program and
shall net change the liegbility of the

§72.51

TITIET LR

OWTIETS and operaters of an affect ed unt

that has excess emssxons under
§72.80e),

4. Section 72.43ls amended by
revising paragraph {e) to read as follows:

- §72.43 Phasel reduced utilizatlon plans.

* W * * L4

() Failure to Submit a Plan. The

~ designated !:epresentat.ve of a Phase |
 unit will be deemed not to violate,

during a Fhase [ calendar year, the
reqmrement TG submit a reduced .
utilization plan under paragraph (bj{1)
or (4] of this section if the designated
representative complies with the
allowance surrander and other

 requirements of §§ 72. 33, 72.91, and

72.92 of this chapter.

5. Section 72.91 is amended by
revising the intreducteory language of
paragraph {a) (the formula is
unchanged) to read as ollows:

Phase [ unit adjusted utilization.
() Annual Cormpliance Certification

_Hemon' The designated representative
for each Phase I unit skall'include in the )

annual comphance certification report
the unit's adjustad utilization for the

calendar year in Phase [ covered by the

report, calculated as follows:

§.Section 72.92 is amended by
revising paragraphs (2), (BAUDEF,
BI(2EIHG). (b} (2)(11}(H), (c}(2}{v) and
Table 1, removing and reserving

arag*aoh (bl(1] ), and adding paragraphs
(‘m (2)(ii)(1) and {'b){z){iij[}] to read as
follows:

§72.92 Phase }unit allowancs surrendar.

(2) Annua/ Compliance Certification
Report, If a Phase [ uait's adjusted
utilization for the calendar year in Phase
Tunder §72.91(a) is greater than zero,”
then the designated representative shall
include in the annual compliance
certification report the number of
allowances that shall be surrendered for
adjusted vtilization using the formula in
paragraph [c) of this section and the
calculations that were performed to
obtain that number.

(o} Other Submissions.

(1} [Reservad)

(2) x ® %

T

(F) The calculation of “dispatch
system emissions rate” under paragraph

cl(2){v}{B] of this section;

{G] The calcu’au o “’ractmn of
ger.eraaon from non- ut111ty genemators” -
under paragraph (c}{2X{v)(C) of this
section;

(¥) The calcuiation of “non-utiity
generator average emissions rate * under
paragraph (¢ ){2][»] F] of this section;

{1 A certification that each designated
representative will use these figures, as
appropriate, in its annual compliance
certification report and will submit
upon request the data supporting these
calculations; and

{}) The signatures of all the designated
representatives. ”

(c}= =~
. (2} * x W

{v) Calzuiating Emissions Rate.
“Emissions rate” (in lbs/mmBtu) is the

© weighted average emissions rate for

sulfur dioxide of all units and T
generatars, within and outside the

dispatch system, that contributed to the
dispatch system s electrical output for

the vear, calcui ated as follows:

Emissions rate = {Frac‘zcn of generation
within dispatch systera X dispatch
system emissions rate) + {Eaction of )
generation from non-utility gensraters x -
non-utility gene*ator average emissions
rate] + [fraction of generation cutside .
dispatch system x fraction of non-Phase .
1 and noo-foreign generation in NERC
region x NERC region emissions rate]

W ners; - &

==

{A} “"Fraction of gereration within
Gispatch system” is the fraction of the %
dispatch sysiem’'s total sales accounted
for by generation from units and ' ,
generators within the dispatch system, ; G
other than generation from nen-utdlity .3
generatm's This term eguals the total = =7
generation (in Kwh) by all units and
generators within the dispatch system "~
far the calendar year minus the total E
nen-utility generation from non-utility
generators within the dispatch system
for the calendar year and divided by the
total sales (in Kwh) by the dispatch
svsiem for the calendar year. )

(B) Dispatch system emissions rate” is
the weighted average rate {in [bs/
mmbBiv) for the dxspatch system
calculated as follows:

Dispatch systemn emissions rate =

k

=1

-

-

SEeE R
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Where: .

@ = the difference between a Phase [J unit's
actual utilization for the calendar vear
and that Phase Il unit’s baseline. If that
difference is less than or equal to zero,
then the difference shall be treated as
zero only for purpeses of paragraph

{c)(2)(v] of this section and that unvt will
be excluded Fom the calculation of
dispatch system emissions rate.
Notwithstanding the prior sentence, if

: khe zcteel utilization of each Phase 11

¢ for the year is equal to or less than

ahe basel ine, then g; shali eql_ai a Phase
II unit’s actual vtilization for the year
Notwithstanding any provision in this |
paragraph (c){2)(v)(B) to the contary, if
the actual vtilization of each Phase I
unit in the dispatch system ie zero or
there are no Phase I1 units in the
dispatch system, then the dispaich
svstem emissions rate shall equal the
fraction of non-Phese [ and non-foreign
generation in the NERC region
multiplied by the NERC region emissicns
rate,

r, = 2 Phase Il uait's emissions rate (in lbs/

ramBtu), determined in accordance with
part 75 of this chapter. for the celendar
year. )

k = number of Phase I uhits in me c.S'\atcn
s¥ster.

. {C) “Fraction of generation from non-
utility generators” is the fractien of the
dispatch system’s total sales accounted
for by generation acguired from non-
utility generators within or cutside the
dispatch systern, This terrm-equals the
total non-utility generaticn from non-

utility generators {within or outside the

dispatch system} for the calendar year
divided by the total sales {in Kwh] by
the dispatch system for the caiendar

vear.
(D} “Non-utility generator” is a power
production facility (within or outside.
the dispatch system) that is not an
affected unit or a sulfur-free generator™
and that has 2 “non-utility generator
emissions rate” for the calendar vear
under paragraph {€)}{2){+){F} of this
section. .
[E) “Non-utility generation is the
generation (in Kwh) that the dispatch
systemn acquired from a non-utility
generaior during the calendar year 2s
required by federal or State law or an
order of a utility reguliatory zuthority or
under a contract awarded as the result
of a power purchase solicitaijon
required by federal or State law or an
order of a utility regulatory authority.

{FJ “Non-utilit} generator aversge
emissions rate” is the weighted average
rate (in lbs/mmBtu) for the non-utility
generators calculated as folicws:

Non-utility generator average
emissions rate =

iNs R, +i1\",
i=1 sl

Where:
N, = nop-utility generation from a non-uiility
generator,

R, = non-utility generalor enissions rate for
the calendar year for a non-utility
generator, which shall equal the most
stringent federally enforcesble or State
enforceable SO emissions limitation
applicable for the calendar year to such
power production facility, as deterrined
in accordance w;m paragraphs
(X2 v)(F) (7). (2]. and [3) of this section;

- and

n = aumber of nea- utility generators Tom
which the dispatch syslem acquired non-
utility generation. if o equals zero, then
the non-utilify generator average
emissjons rate shall be treated as zero
only for purposes of paragrapn ){2)vy

-of this section.

(1) For purposes of aetermmmg the

" most stringent emissions limitation.

applicable emissions limitations shal
be converted to Ibs/mmBtu in

.accordance with Appendix B of this

part. If an applicable emissions

. limitation cannot be converted to 2 unit-
" specific limitation in Ibs/mmBtu under

appéndix B of this part, then the
limitation shall not be used in
determining the most stringent
emissions limitation. Where the power
production facility is subject to different
emissions limitations denending an the
type of fuel it uses during the calendar
vear, the moast stnngent emissions
Hmitation shall be determined
separately with regard to each type of

- fuel and the resulting limitation with

the highest amount of lbs/mmBtu shall

be treated as the facility's most stringent

federally enforceable or State
enforceable emissions limitation,

(2) If there is no applicable emissions
limitation that can be used in
determining the most siringent

_emissions limitation under pzragraph

(e)(2)(v}(F)(1} of this section, then the
power production facility has no non-
utility generator emissions rate for
purposes of paragraphs {c)(2}{v) (D} and

(F) of this section and the generation
fraom the facility shall be treated, for
purposes of this paragreph (c)(2)(v) as
generation from units and generators
within the dispatch system if the facility
is within the dispatch system: or as
generation from units and generators
outside the dispatch systern if the
facility is outside the dispatch system.

(3 I\'otwithsta.nding paragraphs
(€)(2)(v)(F) (1) and (2] of this section, if
the power production facility is
autherized under federal or State law to
use only natural gas as fuel, then the
most stringent emissions limitation for
the facility for the calendar vear shall be
deemed to be 0.0006 lbs/mmBiu.

[G) “Fraction of generation outside
dispatch systemn’ = 1 —fraction of
generation within dispatch
system — fraction of generation from
non-utility generators.

{(H} “Fraction of non-Phase I aind non-
foreign generation in NERC region” is
the portion of the NERC region’s total
sales generated by units and generators
other than Phase T units or foreign
sources in the unit’'s NERC region in
19835, as set forth in Tahle 1 of this
section.

(1) *NERC region emissions rate” {&
the weighted average emission rate {in
lps/mmBtu) for the unit's NERC region
in 1985, as set forth in Table 1 of this
section.

Tasle 1.—NERC REGION GENERA-
TION AND EMISSIONS RATE IN 1885

T

- Fraction

o DM | NERC

a?'lc! nom | weighted

NERC region foreign | 2verage
! emigsions
genera | SRS

NERC mmEtu}

region

0.847 0.4686
0.848 0.647
0.743 1,315
0.423 1.058
0.725 117
Q.5g2 1.495
0.750 1.588
1.000 0.491
0.548 1.564

[FR Doc. 95-8601 Filed 4~10-95: §:55 am]
BILLING CODE 6560-50—2




18472

Federa! Register / Vol. 60, No. 69 / Tuesday, April 11, 1995 / Proposed Rules

ot

ENVIRONMENTAL PROTECTION
AGERCY

40 CFR Part 72

[FRL-5186-4]

RIN 2060-AESS

Acid Rain Program: Permits.

AGENGCY: Environmental Protectien
fgency (EPA).
AGTION: Proposed rule.

sumnmary: Title IV of the Clean Ailr Act
(the Act), as amended by the Clean Air
Act Amendments of 1920, authorizes
the Environmental Protection Agency
(EPA or Agency] to establish the Acid
Rain Program. The program sets
emissions limitations to reduce acidic
deposition and its serious, adverse
effects on natural resources, ecosystems,
materials, visibility, and public health.
On January 1%, 1993, the Agency
promulgated final rules under title IV,
Severel parties filed petitions for review
of the rules. On january 10, 1995, EPA
and the parties signed & settlement
agreement addressing reduced
utilization Issues, '

Based on a review of the record, the
Agency concludes that the January 11,
1893, regulations concerning reduced
utilization should be revised. The
regulations require that, unless certain
requirements are met, the designated
representative of 2 unit in Phase I of the
program whoss annual ntilization of
fuel is less than the wmit's average
amnual utilization in 18851987 submit
reduced utilization plans, The
régulations also require designated
representatives 1o submit end-of-year
compliance certification reports that,
based cn specified formulas, estimate
the sulfur dioxide emissions resulting
from underutilization of Phase I units
and to surrender allowances for the

estimated emisstons. The Agency is
Tevising the regulatioms to simplify the
criteria for determining whethera
reduced vtilization plan must be
submitted: where the end-of-year
reporting and allowance surrender
requirerents are met, such plans are not
required. Further, the Agency is revising
the formulas for estimating the
emissions resulting from
underutilization to correct ceriain
errors, clarify certain provisions, and
take account of and facilitate
cornpliance by Phase I units that have
multigle owners or whose owners are
required by law to purchase electricity
from non-utility power production
facilites.

Because the rule revision is consistent
with the Japuary 0, 1993, settlement
and the Agency does not anticipate
receiving adverse comments, the
reviston s also being issued as a direct
final rule in the final rules section of
this Federa] Register. o
DATES: Comments on the regulations
proposed by this action must be
received on or before May 11, 1985.
ADDRESSES: Comments. Al writien

.commnients must be identified with the

appropriate docket number and must be
submitted in duplicate to: EPA Air
Daocket Section {LE~131), Waterside
Mall, Room 1500, 1st flpor, 401 M St
SW., Washington, DC 20460,

Decket. Docket No. A-93—40,
containing supporting informaiion used

. to develop the proposal, copies of all

comrments received, and responses to
cemments, is available for public
inspection and copying from 5:30 a.m.
i0 12:00 p.m. and 1:60 p.m. to 3:30 p.m.,
Meonday through Friday, excluding iegal
holidays, at EPA’s Air Docket Section.
Waterside ball, Roem 1500, 1si floor,
401 M 3t. SW., Washington, DC 20480,
A reasonable fee may be charped for

copying.

FOR FURTHER INFORMATION CONTACT: :
Dwight C. Alpern, Attorney-Advisor, at
(202} 233-9151, Acid Rain Division
(6204]]), U.S. Environmental Protection
Agency, 401 M St. SW., Washingten, DC
20460, or the Acid Rain Hetline at (202)
233-86240,

SUPPLEMENTARY INFORMATION: If o
significani, adverse comments are
timely received. no further activity is
contemplated in relation to this
propesed rule and the direct final rule
in the final rules section of this Federal
Register will automatically go into effect
on the date specified in that rule. If
significant, adverse comments are
timely received on any provision, that
provision of the direct final rule will be
withdrawn and 31} public comment
received on that provision will be
addressed in 8 subsequent final rule
besed on the retevant portions of this
proposed rule, Because the Agency will
not institute a second comment period
on this propasad rule, any parties
interested in commenting should do so

- during this comment period.

For further supplemental information,
the detatied rationale, and the rule
provisions, see the information
provided in the direct final m:le in the
firral rules section of this Federal
Register,

List of Subjects in 40 CTR Part 72

Emdironmental protection, Acid r=in
program, Air pollution control,
Compliance plans, Electric utilities,
Permits, Reporting and recordkeeping
requirements, Sulfur dioxide.

Dated: March 31, 1963,

Carol ¥. Browner,

Administrator, Environmental Protection
Agengy.

{FR Doc. 95-8602 Filed 4-10-95; §:4% am]
BILLING COOE S560-58-P
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FOR FURTHER INFCRMATION CONTACT:
Daniel A. Meer, Chief, Rulemaking
Section, Air and Toxics Divisien, U.S.
Environmental Protection Agency,
Region ¥, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (413}
744-118%.

SUPPLEMENTARY INFORMATION

Background

On June 2, 1994 in 59 FR 28503 EPA
proposed to approve the following rules
into the California SIP: SCAQMD's Rule
1106.1, Pleasure Craft Coating
Operations, and Rule 109,
Recordkeeping for Volatile Organic
Compound Emissions. Rule 1106.1 was
adopted by SCAQMD on May 1, 1832,
and Rule 109 was adopted on March 8,
1992. Both rules were submitted by the

California Air Rescurces Board (CARB)

to EPA on September 14, 1992, These
rules were submitted in response to
EPA’s 1988 SIP-Call and the CAA
section 182(a)(2}{A) requirement that
nonattainment areas fix their reasonably
available control techrology (RACT)
ruies for ozone in accordance with EPA
guidance that interpreted the

requirements of the pre-amendment Act,

A detailed discussion of the bac:kground
for each of the above rules and -

nonatiainment areas is provided in the

NPR(s) cited above.

EPA has evaluated the above rules for.

consistency with the requirements of
the CAA and EPA regulations and EPA
interpretation of these requirements as
expressed in the various EPA policy
guidance documents referenced in the
NPR(s) cited above. EPA has fourd that
the rules meet the applicable EPA
requirements. A detailed discussion of
the rule provisions and evaluations has
been provided in [58 FR 28503 and in
technical suppert docurnents (TSDs)
available at EPA’s Region IX office
(TSDs dated February 18, 1993, Pleasure
Craft Coating Operations and February
24, 1993, Recordkeeping for Volatile
Organic Compound Emissions).

Response to Public Comments

‘A 30-day public comment period was
~ provided in 59 FR 28503, EPA reczived
7o comments.

EPA Action

EPA is finalizing action to approve
the above rules for inclusion into the
California SIP. EPA is appreving the
submittal under section 110k)(3) as
meeting the requirements of section
110(2) and Part D of the CAA. This
approval action will incerporate these
rules into the federally approved SIP.
The intended effect of approving thesge
rules is to regulate emissions 0of VOCs in

accordance w1th the reqmrements of the
CAA.

Nothing in this action sheuld be

- construed as permitting or allowing or

establishing a precedent for any future
request for revision to any siate
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

The Office of Managemen! and Budget
(OMB) has exempted this action from
review under Executive Order 12865,

.- List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution centrol, Hydrocarbons,

Incorporation by reference,
- Intergovernmental relations, Ozons,

Reperting and recordkeeping
requirernents, Volatile organic
compounds.

Note: Incorporation by reference of the
State Implernentation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: March 28, 1995.

Felicia Marcus,
Regional Administrator.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
folows:

PART 52—AMENDED]

1. The autherity citation for part 52
cortinues to read as follows:

Authority; 42 U.SC 7401- ?671q

‘Subpart F—California

" 2. Section 52.220 is amended by
adding paragraph {c)(188}[i)(A)(8) o
read as follows:

§52.220 Identification of plan.
- L3 - * *

[CJ * % -*

(1sg] * k%

[i] * k%

(A) * * 0w

(6} Rule 109 adopted on March 6,
1992, and Rule 1105.1 adopted on May
1, 1892,

L) L] - L4 "
[FR Doc. 95-8042 Filed 4-12-85; 8:45 am]
BILLING CODE £580-50-—P

40 CFR Part 76
[AD—FHL-S‘IBS—S]
RIN 2060-AD45

Acid Rain Program: Nitrogen Oxides
Efrussnon Reduction Program

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule; response to
couri remand.

SUMMARY: The EPA is today issuing this
final rule in respense to a remand by a
U.S. Court of Appeals. The rule _
reinstates emission Jimnitations for
nifrogen oxides {NOx) from coal-fired
uiility vnits under section 407 of the
Clear AirAct [“the Act™). The emission
limitations for NOx, along with
emission limitations for sulfur dioxdde
from utility plants, will reduce acidic
deposition and its serious adverse
effects on naturzal resources, ecosystems,
materials, visibility, and public health.

On March 22, 1994, EPA promulgated
a rule establishing NOx emission
lirpitations. The rule established
erission limits generally achievable
using “low NOx burner technology™ and
established a procedure for obtaining an
alternative emission lmitation [AEL) if
a unit could not achieve the prescribed
limit using such technology. On
November 29, 1994, the U.S. Court of
Appeals for the Disirict of Columbia
Cirguit ruled that the definition of “low
NOx burner tecknology’” in the March
22, 1994 rule exceeded EPA’s statutory
authority. The Court vacated the rule
and remanded it to the Agency for

~ further proceedings. On March 28, 1993,

EPA and environmental and utility-
industry parties signed an agreement
zddressing the March 22, 1994
regulations, including issues raised by
the Court’s remand.

Based on the Court’s decision and &
review of the record, the Agency is now
revising the March 22, 1994 regulations.

" The low-NOx-burner-technology

definition is revised to comply with the
Court's decision. Other provisions
concerning the compliance date for
Phase I NOy emission limitations, AELs,
and plans for averaging NOx emissions
of two or more units are also revised. In
general, the revisions reduce :
compliance requirements, extend the
compliance date, and increase
compliance flexibility. The rule
revisions are issued as a direct final rule
because they are consistent with the
Court's decision and no adverse
comrment is expected, The revisions are
also consistent with the March 28, 1895
agreement.
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approach. This approach was endersed
by the Utility Air Regulatory Group
{UARG) (2 group made up of utilities
that subsequently challenged the March
22, 1994 final rule) and the U.8.
Department of Energy (DOE). Under the
third approach, low NOx burner
technology was defined a5 excluding
both overfive air for wall-fired boilers
and separated overfire air for
tangentially fired boilers (57 FR 55644~
55645},

On March 22, 1994, EPA pubiished
the final NOx rule (59 FR 13538—13580).
In that rule, EPA adopted the Option 1
definition of low NOx burner
technology after considering the
chemical process of low NOx
combustion, the history and application
of low NOx combustion technology,
Congress' intent in section 407 of the
Act, and the actue] application of NOx
control technology. '

II. The Court's Decision

Following issuance of the March 22,
1994 rule, numerous utilities and the
National Coal Association petitioned for
judicial review of the rule. The two
main issues raised on appseal were:
whether FPA's definition of low NOx
busner technology was lawiful; and
whether EPA was obligated to extend

_the January 1. 1995 compliance date
-7 prescribed in section 407 of the Act
because EPA did not issue the-rules by
the May 15, 1992 issuance date requirad
by section 407,

On November 28, 19584, the U.S. Court
of Appeals for the District of Columbia
Circuit issued a decision on the
petitioners’ first issue. The Court held

. that “*[t]he statutory text, structure, and

histery of section 407 * * * support the-

‘unmistakable conclusion’ that Congress
unambiguously intended the term ‘low
NOx burner technology” to encompass
only low NOy burners, not overfire air”
(Alabama Power Co. v. U.8. EPA, No.
94-1170 [D.C. Cir, 1994} slip op. at 12).
The Couxt explained that under the AEL
provision, “Congress did not intend to
require utilities to consider the "full
range of low NOx combustion
technologies’ because it expressly
provided that utilities not be required to
install or use any equipment beyond
low NOyx burners in their efforts to
comply with NOy emission limits™ {id.
at 11). After concluding that EPA had
exceeded its statutory authority, the
Court vacated the March 22, 1854 rule
and determined that the petitioners’
second issue on the compliance
deadline wes moot.

III. EPA's Response to the Court's
Decision

A. Changes to the March 22, 1984 Rule
1. Definitions

Low NOx burners and low NOx burner
technology. Because the Court
determmined that, in defining low NOx
burner technology in the March 22,
1994 rule, the Agency exceeded its
authority under section 407 of the Ast,
the revised rule changes the definition
of the terms, “low NOy burners end low
NOx burner technology,” in § 76.2. The
Court determined that low NOx burner
technology encompasses “only low NOx
burners” (Alabama Power, slip op. at
12). The Agency is removing fom the
March 22, 1994 definition the language
that is inconsistent with the Court’s
determination. In particulay, the revised
rule eliminates the language stating that
low NOx burner technology includes
“any combination of ceal and air
nozzles ports * * * not restricted to
location within the boiler, including
* *= = NQOyx ports, overfire air ports, or
staged combustion ports” {59 FR 13565).
Other related language {e.g., “at points
downstrearn of the initial flame™ (id.)) in
the March 22, 1894 definition is also
removed. . B

The removed language is replaced by
new language explaining that the new
definition inclndes the staging of
combustion air using air nozzles or
registers located inside any beiler
waterwall | hole that includes a burner.
Additional new language explains that
the definition excludes the staging of
combustion air using air nozzles or
ports located outside any boiler
waterwzll hole that includes a burner.
The new language implements, for both
wall- and tangentially-fired boilers, the
Court’s holding that low NOx burner
technoleogy incindes only low NOx
burners.

Far wall-fired boilers, tivo tvpes of

. NOx combustion controls have been

used: (1) Advanced burner retrofits for
reducing NOy formation (“burner
retrofits’); 2 and (2} combustion air

' Waterwalis are p;nels of water tubes rur.-;a.ing
along the length of a boller, These tubes carry water
or steam. Water in thess tubes is converted into
staam through the heat transfer between
combustion gas asd this water.

2Typical designs of burner retrofits include
upgraded air registers that allow {or better contral
of combustion air and a redesigned burmer tip.
Bumer retrofits achisve controlled fuel and air
mixing in the flame. This arrangement results in
rapid devolatilization and combustion of nitrogen-
containing volatile matter ender conditions of
limited avaiiability of oxygen, with the result that
the formetion of fuel NGy is suppressed. The
arrangement also rasulis in combustion of air and
coal char with a cooler flame than the flame of

staging (i.e., “overfire air” for wall-fired
boilers) (57 FR 55640). Burner retrofits
must be custom-designed for each boiler
and the ease of retrofitting varies from
boiler to boiler:

In some cases (of burner retrofits), burner
openings must be enlargad via remolding the
refractory materizal at the burner exit or by
enlarging the hole (not cutting holes in the
boiler tubes]. If entargement of the hole
requirss that tubes be cut and bent slightly
to accommodate the burner, however, this
procedure does not affect the beiler water
circulation since the tubes have been
previously bent, The circulation design takes
bends into account during initial boller
design. By contrast, cutting holes as required
for the addition of {overfire air) affects the
boiler circulation. (Docket ltem VII-A-2,
Reply Brief of Petitioners, August 29, 1984,
Exhibit 1.)

Unlike burnier retrofits, overfire air for
wall-fired boilers inveolves divertin
some combustion air from waterwall
openings that include a burner and
injecting the air above the top burner
level. This generally requires the cutting
of entirely new holes in the waterwall
above the highest burners {id,; 57 FR
55640). N

The new low-NOx-bumner-technology
definition, as applied to wall-fired
boilers, encompasses al! burner retrofits
that are essentially within an existing
waterwall hole, Such retrofits may
involve minor modifications (e.g., of
pressure parts or refractory material) to
the existing waterwall hole as necessary
to accommodate the retrofit essentielly
within the hole. The new definition
excludes all overfire air as applied to
wall-fired boilers. This delinition meets
the Court’s requiremnent that only
burners be considered; nothing in the
Court's decision excludes retrofit
burners requiring minor waterwall
modifications. See, e.g., slip op.at 5
footnoie 3 (discussing low NOx
burners).

For tangentially fired boilers, all
commercially available systems for
reducing NOy, formation involve a
staged combination of coal and air (87
FR 55641). Three types of control
systerns for tangentially fired boilers
were discussed in detail in the preamble
to proposed part 78: (1) The
replacement of the origical coal and air
nozzle array in each corner of the boiler
with & new low NOx configuration of
coal and air nozzles and the instaliation
of air nozzles at the upper end of sach
waterwall hole that contains the new
coal and air nozzle array {“LNCFS 17);3

convantional burners, which suppresses thermal
NOx formnation (59 FR 23541).
3 Several other low NOy bummer designs also use
combustion alr siaging in the waterwall hole where
Continued
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engendered some uncertgnty and
confusion on the part of utilities
concerning their regulstory obligations.
This further supports a change in the
January 1, 18995 compliance deadline.
However, the Agency notes that Phase I
units generally proceeded in good faith
to take the necessary steps to comply
with the March 22, 1994 tule, These
steps included obtaining a permit to
operate and, where necessary, installing
NOx control equipment, including Jow
NOyx burners. Of the 175 Phase I units
with Group 1 bollers on Table A of
section 404, all submitied NOx
.compliance plans by May 6, 1994 and
only 31 requested a compliance date
extension.? Since complving with the
revised rule will, in general, require the
same or less effort than the industry has
.already undertaken, the extension until
January 1, 1996 is judged to be
reasonabie and appropriate.
The establishmert of January 1, 1995
as the compliance deadline ziso reflects
. the fact that title IV of the Act created
an annual program with regard to both
S50, and NOx emissions reductions.
Units must comply with SO emission
limitations by emitting no more $O: in
ayear than ig authorized by the number
of allowances “held for that unit for that
vear.” 42 11.8.C. 7651b{g). Similarly,
emission limitations for NOx are )
annual: The generic limits established
. under section 407 (b} are “annual
allowable emission limitations™; AELs
under section 407(d) are emnission rates
that can be met “on an annual basis’;
and emissions averaging plans under
section 407(e] limit NOx emissions
using both “alternative
contemperaneous annual emission
limitations” and a “Btu-weighted
average annual emission rate.”
Adopting Janunary 1, 1996 as the
‘compiiance deadline preserves the
snnual nature of the Acid Rain Program,
The revised rule also changes
language in the March 22, 1984 rule_
concerning the date for compliance with
any revised emission limitations for
Group 1 boilers that may be adopted
under section 407(b)(2) of the Act, The
Magch 22, 1994 rule states that Group 1,
Phase I units must comply with any
revised Group 1 emission limitations
starting on January 1, 260C. Because
EPA has not determined whether to
revise the Group 1 emission limitations
under section 407(b}(2), it is”
unnecessary to state, in the rule gt this
time, the compliance date for such
revised limitations. If and when the

7 Twenty-five urits applied for a 2-vear Phase |
extension for 8O- under §72.42 [which
automatically granted them a 2-vear NOx
extension), anc & units applied for a 15 month
Phase I NOx complience extension under §76.12,

limitations are revised, the rule will be
amended to add both the limitations
and the compliance date, Sections
786.5{g) and 76.10{f){1){iii} are revised to
remove that compliance date.

3. Alternative Ernission Limitations

In order to ensure that §76.10 is
consistent with the new definition of
the term “low NOx burner technology,”
all phrases in the section that elaborated
on that term are eliminated. In )
particuler, in §§ 75.10(a)(1) and (2} of
the March 22, 1994 rule, the term “low
NOx burner technology” is followed by
phrases such as: “including separated
overfire air"’; “‘incorporating both close-
coupled and separated overfire air”; or
“incorporating combustion air staging
above the tep burner level” (59 FR
13567-13568). The revised rule
excludes &ll of these phrases and is
reworded as necessary to reflect their
removal. As a result of these changes,
units with Group 1 beilers may apply

_for AELs if they are unable o mest
applicable emission Hmitations using
low NOx burner technology under the
new definition in §72.2.5 . _ :

The revised rule also adds that units
with tangentially fired boilers may seek
AELs where they cannot meet the
applicable emission limitations using
separated overfire air. In order to
comply with the March 22, 1994 low-
NOx-burner-techmology definition,
which was then in effect and included
close-coupled and separated overfire air,
some units installed only separated
overfire air. The record information to
date indicates that separated overfire air
alone is at least as effective in reducing
NOyx emissions as low NOx burnar
technology as applied to tangentially
fired botlers. See Docket Item TV-A-10.

* Since low NOx burner technology does not
include air nozzles or ports loceted outside of 2
waterwall bole that inciudes a berner, provisions in
§76.10 concerning the technical faasibility of
installing such air nozzies or ports are irrelevant,
Consequently, the March 22, 1954 provisions in
§§76.10(2)(3) and [d)(4] are entirely eliminatec. See
59 FR 13568-13569. The revised rule also reflects
the removal of any reference to these eliminated
provisions and the renumbering that results from
their elimination. See 53 FR 13568~69 and 13574,
In addition, the requirement in § 76.10(g}{1){i1)(C)
that the designated representative revise the AEL
demonstration period plan is changed to apply only
when the owner ar operator idextifies eperating
modifications (whe:ter foz the boiler or the NOx
-emission conmo] system) that improve NOy
reductions. Consistent with § 76.10(a){2)({1i}B}, this
does not require revision of the plan to include
operating medifications that would prevent the
boiler or NOx conmol systern from being operated
in accordance with tie bid and design
spétifications on which the design of the NOyx
control syster is based. Plan revision is no longer
required for all possible equipment mocifications or
upgrades since they could be outsicde the new low-
NCx-burner technology definition, See 58 FR
1357013571,

Background Document for RIA of NOx
Regulations, appendix A at 21. The
Agency therefore maintains that such
units should not be disqualified from
seeking an AEL because of their efforts
to coraply with the March 22, 1994 rule.
Sections 76.10{a)(1) and (2)(i}(A) are
revised to allow such vnits to seek
AELs.

For similar reasons, the definition of
“alternative technology” set forth in
§ 76.2 is revised. Under the revised rule,
“alternative technology’ is NOx
emission control technology other than
low NQx burner technology but does
not inglude overfire air for wall-fred
boilers and separated overfire air for
tangentially fired boilers. Under
§§76.10(a) and (e}(11), a unit using
alternative technology, in addition to or
in lieu of low NOx burner technology,
to reduce NOy emissions must show an
annual average emissions reduction of
greater than 63 percent in order to
qualify for an AEL, The revision of the
alternative-technology definition
excludes units with tangentially fired
boilers applving separated overfire air
from the 65-percent reduction
requirement.® This avoids putting at a
disadvantage, for purposes of obtaining
AFELs, units that may have installed
separated overfire air because of the
March 22, 1994 low-NOx-burner-
technology definition.

Moreover, certain dates in
§ 76.10(c)(1), concerning the submission
of petitions for an AEL demonstration
period, and in § 76.10(f)(1), concerning
approved AEL demonstration periods,
are changed. See 59 FR 13568 and
13570. These revisions reflect the
change in the compliance deadline from
Januarv 1, 1895 to January 1, 1996.

Finally, certain provisions,

concerning information included in

petitions for AEL demonstration periods

-and for final AELs, in $§76.14 and

76.15 of the March 22, 1894 rule refer
to combustion air or air flow through
“overfire air ports” or “‘combustion air
staging ports,” Since low NOx burner
technology now excludes air nozzles or
ports located outside a waterwall hole
that includes a burner, these references
are no longer appropriate. The
provisions have been modified to apply

?1n order 19 avoid repeating in other sections the
NGy control technelogy requiremenss set forth in
§76.10(a){2) for gualifying for an AZL (e.g., thata
Group 1 beiler install low NCx burner technology,
alterngtive rechnology, o, for a taagentially fired
boiler, separated overfire air), the references iz
§§76.10(d}(8) and (e)(2)—4) anc 78.15(c) 1o specific
technojogies are replaced by a general reference to
the “installed NOy emission control system™ or
“NOx emission eonrol syster.” Such 2 sysiem
must. of course, meet the requirements in
§76.10(a}(2). In addition, § 78.10(e)(2) is also
revised to make il consistent with § 76.10(d)(8).
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under a NOx averaging plan is a
reasonable interpretation of section
407(e) and better implaments that
provision. Consequently,
§76.11(d){1)(ii} is revised to state that
when the units in a NOx averaging plan
show compliance with the group
emission requirement in .
§76.11(d}1)(3i}{A) for a given year, the
units will be deerned to comply for that
mr with their individual emission
imitations and heat input limits. Since
units meeting group compliance are
thereby in compliance with both the
individual-unit and group emission
requirements of the plan, there isno
need to state separately that group

~ compliance relieves the units of any
penalties for excess emissions. Section
76,11(d)(2](ii} is therefore eliminated.!!

" Sections 78.11(a) {6) and {7) ard
{d3(2)(ii) (A) exxd {B) are also revised to
clerify the formulas (Equations 1 and 2)
that govern the selection of individual-
unit limits and the showing of group
compliance. The lapguage in these
sections explaining wiat “‘applicable
emission limitation™ to use in Equations
1 and 2 is confusing. The revised rule
clarifies that the limitation to be used in
Equations T and 2 is the applicable
emission Hmitation for each respective
unit in §§76.5, 78.6, ur 76.7. Consistent
with that approach, & unit with an AEL
must uss the applicable emission
limitation in §§ 76.5, 76.8, or 76,7 rather
tham the AEL, The only exception is that
an early election unit, which elects io
rmeet NOx emission limitations in Phase
Ibut is aiowed to participate in 2 NCx
averaging plan only in Phase O, must
use the most stringent applicable

. Limitation in §§76.5 or 76.7 {Le., 0.45
Tb/mmBtu or 0.50 Ib/mmBtu depending

on whather the unit’s boiler is wall-fired

or tangentially fired) or, if the limitation |

is revised and made more stringent for
Phase I under section 407{(b}(2), the
revised limitation applicable to the
boiler tvpe,

In order to simplify the language in
§§ 76.11{2){7} and [d)(1¥ii)}(B} in the
_ March 22, 1994 rule, the references to
Phase I units are removed. To capture
the concept in the March 22, 1984
_provisions that Phase II units cannot
participate in averaging plans before
January 1, 2000, § 76.11{z){1) is revised
to state that a unit in an averaging plan
in Phase I rmust be a Phase I unit with
a Group 1 boiler.

EPA notes that it has received public
comments concerning the use of a single
NOyx averaging plan for units of two or

11 Consistent with thess charges.
§76.12(d}1)(I}B) is revised o state that units mus:
et sither the individuel-unit limits g0 the
group emission requirement.

more operating companies (also referred
to as utility systems) that are
subsidiaries of a single holding
company. In such a case, the operating
companies would designate the same
designated representative [probably
someane at the holding company level}
for their units in order to meet the
comman designated representative
requirement for a NOx averaging plan.
Each operating company could stifl
designate its own alternate designated
representative. Concern was raised that
the designated representative at the
holding company level may not be
readily accessible and that operating
companiss may need the flexibility of
having two persons at the operating
company level with authority to act for
the designated representativa. The
Agency is currentlv reviewing this
matter and, in light of the public
comments, will propose, in a fature
rulemaking, revisions to 40 CFR part 72
that would allow designation of a
second alternate designated
Tépresentative for units under certain
limited circumstances. Such
circumstances could be where: The
unit’s utility system is a subsidiary of a
holding company with two or more
utility-system subsidiaries in two or
more states; and, in order to use a NOx
averaging plan involving units of two or
meore such subsidiaries, all the utility-
system subsidiaries of that halding
company have the same designated
representative. EPA intends to consider
this revision, and other revisions to
streamline part 72, in a rulemeking to be
completed in 1995.

5. Phase I NOx Compliance Extensions

- Section 78.12 is revised in order to
reflect the new low-NOx-burner-
technology definition. The March 22,
1994 rule provides for a Phase ] NOx
cormpliance extension where a
tangentially fired boiler was designed

end guaranteed, but failed, to meset the _

presumptive smission limit and there is
a contract to install close-coupled or
separated overfire air on or before
January 1, 1996. The March 22, 1994
rule includes similar language, with
regard to wall-fired boilers, providing &
Phase I NOx compliance extension
where there is a contract to install
additional equipment, including
overfire air. 58 FR 13572 {§ 78.12{a}(1)
(ii) and (iii}). The direct final rule
eliminates these provisions and a
related provision in § 76.12{b)(3). No
extensions were requested under these
provisions. ;

~ The March 22, 1994 rule also provides
for 2 Phase I NOx compliance extension
for units where low NOx bumer
technology designed to meet the_

presumptive emission limits is not in
adequate supply for installation and
operation by Januarv 1, 19595, consistent
with system reliability, Requests for the
extensions were due by October 1, 1994,
These provisions are not changed in the
revised rule, Extension requests for 6
units under this provision were
submitted, and the requests either have
already been granted or will be acted on
consistent with the revised rule after its
effective date,

The Agency is aware that, in very
limited circumstances, an additional
extensien of the compliance date for
Phasse I NOy emission limitations may
bs warranted. These circumstances are
as follows: A source has 3 or more units
that have extensions under section

-

'404(d) until January 1, 1997 to comply

with Phase I NOx emission limits andg,
due to claimed operational problems
assoaiated with tie planned NOx
emission control systems, one unit may
need an additional extensicn to redesign
and install low NOyx burnertechnology.
Because of its extension under gaction
404(d), the unit has not yet installad the
NOsx control system that was designed
to comply with the low-NOx-burner
technology definition in the March 22,
1994 rule. With the change adopted
today in the definition, the unit has
flexibility to redesign the NOx control
system to meet the new definition and
avoid the claimed operational problems.
Howaver, unless an additicnal
compliance extension is granied, thers
will be insufficient time {o install
redesigned low NOx burner technology
without causing system reliability
problems,

Because the need for an additional
extension appears to result from the
change in the low-NOx-bumer-
technology definition, the Agency
maintains that an additional extension
may be appropriate in these limited
circumstances. In order to provide the
designated representative of the unit an
opportunity to demonstrate the need for
such extensicn, the revised rule {in
§76.12(e}} requires the submission of 2
peitition for the extension within 15
days of the publication of the revised
rule and establishes procedures for
acting on the petition. The procedures
and the provisions in the revised rule
concerning treatment of the unit upon
approval of the petition are essentially
the same as the procedures and
provisions applicable to Phase I NOx
compliance extensions, See 59 FR
13572-13573 (§ 76.12(c) and {d)).

6. Miscellaneous

The revised rule excludes §76.9{e} of
the March 22, 1994 rule, which provides
that sach ton of excess emissions of

[ =
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same hardware (i.e., air nozzles in the
hole with the burner) as LNCFS 1
applications, there is no basis of
distinguishing “LNCFS 1+". The
differences between EPA’s and DOE's.
data are eliminated by treating “LNCFS
1+" as included in LNCFS 1 and
considering the performance results of -
“LNCFS 1+" as included in results for
LNCFS 1. - ’
Upon reconsideration, EFA concurs
with the aforementioned DOE and
utilities’ analyses. EPA, therefore,
Tetains in the revised ruls the
presumptive limits for Group 1 boflers.

C. Permit Staius ~ _ -

Pursuant to the March 22, 1994 rule,
the designated reprasentatives of Phase
I units with wall-fired or tangentially-
fired boilers submitted NOx compliance
plans. (See 59 FR 13557 {§ 76.9 (a)
through (c}}}. For units lacking Acid
Rain permits, the NOx compliance plans
were submitted along with applications
for such permits. For units that already
bad Acid Rain permits covering SCa
emission limitations, the NOy
-compliance plans were submitted as
permmit revisions. Most of the plans
required NOx compliance commencing
on January 1, 1995, Twenty-five units
had previously been granted 2-year
extensions for NOx compliance under
§72.42, and designated representatives
for 6 more units requested 15-month
extensions under § 76.12 of the March
22, 19584 rule.

The Agency followed the applicable
permit issuance and revision procedures
under part 72 of the Acid Rain permits
rule. These procedures required notice
of a proposed permit or proposed permit
" revision and opportunity for public

comiment prior to issuance of a final
permit or final revised permit. Most of
- the submitted NOx compliance plans
wers aiready approved and included in
final permits or final revised permits ™
before the November 28, 1994 Alabama
_Power decision vacating the March 22,
1994 rule. Because of the vacating of the
_ tule, the Agency has deferred action on
those plans and extension requests that
were not yet approved when the Court
issued its decision. T

Under the March 22, 1994 rule, NOx
compliance plans had to identify which
one of several possible compliance
options was proposed for each Phase ]
unit with a Group 1 boiler. Id.
{§76.9(c)(4}}. In the NOx compliance
plans already submitted to the Agengcy,
units sought to comply either with the
presumptive limits or through NOx
emissions averaging plans. The units
that requested NOx compliance
extensions sought to comply either with
the presumptive limnits or through NOx

- emissions averaging plans after the

extensions expire.

If, as anticipated, the revised rule
becomes fingl and thereby reinstates the
NG emission reduction program, the
Agency sees no need for utilities to
resubmit and for EPA to reissue,
through notice and comment
procedures, the NOx compliance plans
that have already been approved and
issued in final form in permits cr permit

. revisions. The final permits and permit

revisions set forth the applicable NOx
emission limitations and do not state
any definition for low NOy burner
-technology. The revised rule changes
the low-NOy-burner-technology
definition but does not change the
presurnptive limits or the formulas for
setting individual-unit limits or
showing group compliance in averaging
plans. The revised rule preserves
_without change the provisions
governing the Phase I extensions that
were requested and sither were
approved or that would have been
approved under the March 22, 1994
rule. The revised rule also does not
change the application requirements in
§ 76.9 or the permit issuance or permit
revision procedurss in parts 72 and 78

. applicable to NOx compliance plans.

. e only changes that the revised rule
makes in the submitted NOx
compliance plans are in the general
ceompliance date and in the effect of

up compliance on individual-unit

imits in NOy averaging plans. The

general deadline for compliance by a
Group 1, Phase | unit with NOx
emission limitations is now the later of

- January 1, 1996 (rather than 1995) or'the

date o which a unit is subject to 8O-
emission reduction requirements under
section 404(d} of the Act. The revised
rule also mandates, for all NOx
averaging plans, that where the units in
an avereging plan show they meet the
group compliance requirement, the
units are deemed to meet their
individual-unit limits. A1l NOx
compliance plans must conform to the
revised rule.

As discussed above, the Agency has
issued, elsewhere in this Federal
Register, a notice of proposal requesting

~ comments on the provisions of the

revised rule, Any comments concerning
the cempliance deadline and the group
compliance provisions should be made
in response to that notice and would not
be appropriate in the context of permit
issuance. All other aspects of the
submitted NGy compliance plans have
already been subject to notice and
commen? and are unchanged by the
revised rule.

The Agency concludes that, once the
revised rule becomes final as

anticipated, conforming changes in the

compliance date and group compliance
provisions in ctherwise unchanged NQx
compliance plans are properly
considered administrative amendments
under § 72.83 of the Acid Rain permits
rule because there is no basis for
requiring notice and comment on the
changes. All existing permits that
include NOx compliance plans will be
amended under § 72.83 to the extent
necessary to make themn consistent with
the new compliance date and group
compliance requirements. The
administrative amendments will
reinstate the NOx compliance plans as
amended and the approved Phase I NOx -
compliance extensions under §§72.42
and 76.12 that ars referenced in the
plans.

With regard to NOx compliance plans
in permnits or permit revisions issued in
draft form for public comment but not
yet issued in final form, the Agency will
complete the issuance procedure in -
accordance with the revised rule once .
the rule becornes final. Since, except for
the compliance date and group
cornpliance provisions, neither the
substance of such plans nor the issuance
procedures were changed by the revised
rule, there is no need to reopen the
public comment period on the plans.

Any plans that have not yet been
issued in draft form will also be
processed by the Agency in accordance
with the revised rule and part 72.
Similerly, any Phase I NOx compliance
extensions requested under § 76.12 and
not acted on before November 29, 1994
will be acted on consistent with the
revised rule. It should be noted that, if
significant, adverse comment is timely
received on relevant portions of the
instant direct final rule, the NOx
compliance plans could be subject to
further change depending on the
outcome of the rulemaking initiated by
the notice of proposed rule issued
elsewhere in this Federal Register.

IV. Administrative Requirements
A. Executive Order 12866

Under Executive Order 12865 (58 FR
51735 (Qctober 4, 1993)), the Agency
must determine whether the regulatory
actor is “significant” and therefore
subject to Office of Management and
Budget (OMEB) review and the
requirements of the Exscutive Crder.
The Order defines “significant
regulatory action’ as one that is likely
to result in a rule that may:

{1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
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section 407. The Agency rejected
another alternative that was the most
cost-effective alternative because the
U.S. Court of Appeals for the D.C.
Circuit held that the latter alternative
was beyond the Agency’s statutory
suthority.

C. Paperwork Reduction Act

The OMB has approved the
information collection requirements
contained in this rule under the
provisions of the Paperwork Reduction
Act of 1980, 44 11.8.C. 3501, ef seg., and
has assigned OMB control number
2050-0258.

Public reporting burden for this
collection of inforrration is estimated at
27,510 hours for all respondents
through May 15, 1995. This estimate
includes tima for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

The Agency notes that this burden
estimate was originally developed based
on the March 22, 1994 rule, Today’s
direct final rule includes revisions to
cost reporting requirements in the
March 22, 1994 rule that result in a
small reduction in overall burden. In
order to account for this small
reduction, the Agency will submit an
adjustment to the current Information
Colisction Report.

Send comments regarding this change
in the information collection

Tequirements or any other aspect of this '

collection of information, including
suggestions for reducing the burden, to
Chief, Information Policy Branch {(PM- -
223Y), U.S. Enviroamental Protection
Agency, 401 M Steet 8W,, Washington,
DC 20460; and to the Paperwerk

Reduction Project, Office of Information .

and Regulatory Affairs, Office of
Managsment and Budget, 726 Jackson
Place NW., Washington, DC 20503,
marked *Attention: Desk Officer for
EPA.Y .

D. Regulatory Flexibility Act .

The Regulatory Flexdbility Act (5
U.5.C, 801, et seq.) requires EPA to
consider potential impacts of proposed.
regulations on small buginess “entities.”
If a preliminary analysis indicates that
a proposed regulation would have a
significant economic impact on 20
percent or more of small entities, then

a regulatory flexibility analysis must be

prepared.

Current Reguiatory Flexibility Act
guidelines indicate that an economic
imopact should be considered significant
if it meets one of the following criteria:
(1) Corapliance increases annual
. production costs by more than 5

76.1

percent, assuming costs are passed onto
consurners; (2) compliance Costs as a
percentage of sales for small entities are
at least 10 percent more than
compliance costs as a percentage of
sales for large entities; {3) capital costs
of compliance represent a “significant”
portion of capital available to small
entities, considering intarnal cash flow
plus external financial capabilities; or
{4) regulatory requirements are likely to
result in closures of small entitiss.
Under the Regulatory Flexibility Act,
a small business is any “small business
concern” as identified by the Small
Business Administration under section
3 of the Small Business Act. As of
January 1, 1991, the Small Business
Administration had established the size
threshold for small electric services
companies at 4 million megawatt hours
per year. Because all of the utilities
affected by Phase [ of the Acid Rain
regulations have generating capacities
greater than 4 million megawatt hours,
EPA believes that no small businesses
are affected by today’s revised rule. The
EPA’s initial estimates are that the

" burden on small utilities under Phase O

is minimal.

Purguant to the provisions of 5 U.S5.C.
805{(b], I hereby certify that this rule, if
promulgated, will »ot have a significant
adverse impact on 2 substantial number

- of small entities.

E. Miscellaneous

In accerdance with section 117 of the
Act, publication of this rule was
preceded by consultation with

.appropriate advisory committees,
-independent experts, and federal

departments and agencies.
List of Subjects in 40 CFR Part 76
Acid rain program, Air pollution
control, Nitrogen oxide, Incorporation
by reference, Reporting and
recordkeeping requirements.
Dated: March 31, 1995,
Carol M. Browner,
Administrator. ) . -
- Title 40, chapter I, of the Code of
Federal Regulations is amended as
iollows:

1. Part 75 {5 revised to read as follows:

PART 76—ACID RAIN NITROGEN
OXIDES EMISSION REDUCTION

PROGRAM

Sec. . ) _
Applicability.

76.2 Definitions.
76.3
7B.4

78.5

Incorporation by reference.

NOyx emission limitations for Group 1
boilers,
76.6 NOx emission limitations for Group 2
hotlers. [Reserved) o

"Gereral Acid Rain Program provisions.

76.7 Revised NOx emission limitations for
Group 1, Phase il boilers, |Reserved)

76.8 TEarly election for Group 1, Phase I1
boilers.

76.9 Permit application and compliance
plans.

76,10 Alternative emission limitations,

76.11 Emissions avereging,

76.12 Phase ] NOx compliance extensions.

76.13 Compliance and excess emissions.

76.14 Moritoring, recordkeeping, and
reporting.

76.15 Test methods and procedures,

76.16 [Reserved].

Appendix A to Part 76—Phase I Affected
Coal-Fired Utility Units with Group 1 or Cell
Burner Boilers

Appendix B to Part 76—Procedurss And
Methods For Estimating Cests OF Nitrogen
Oxides Controls Applied To Group 1, Phase
I Boilers

Authority: 42 U.S.C. 7601 and 7651 ef sagq.

§76.1 Applicability.

(a) Except as provided in paragraphs
{(b) through (d) of this section, the
provisions apply o each coal-Gred
utility unit that is subject to an Acid
Rain emissions limitatien or reduction
requirernent for §O; under Phase [ or
Phase 0 pursuent to sections 404, 405,
or 409 of the Act.

(b} The emission limitations for NOx

"under this part apply to each affected

coal-fired utility unit subject to section
404{d) or 409(b) of the Act on the date
the unit is required tc meet the Acid
Rain emissions reduction requirement
for 3Q..

{c) The provisions of this part apply
to each coal-fired substitution unit or
compensating unit, designated and
approved as a Phase [ unit pursuant to
§§ 72.41 or 72.43 of this chapter as
follows:

{1) A coal-fired substitution unit that
is cesignated in & substitution plan that
is approved and active as of January 1,
1995 shall be treated as a Phase I coal-
fired utility unit for purpoeses of this
part, In the event the designation of
such unit as a substitution unit is
terminated after December 31, 1955,

pursuant to § 72.41 of this chapter and
. the unit is no longer required to mest

Phase I 50 emissions limitations, the

- provisions of this part (including those

applicable in Phase I) will continue to

apFly. o )

2) A coal-Sred substitution unit that
is designated in a substitution plan that
is not approved or not active as of
January 1, 1985, or a coal-fired
compensating unit, shall be treated as a
Phase I coal-fired utility unit for
puxéc;oses of this part.

{d) The provisions of this part for
Phase I units apply to each coal-fired
transfer unit governad by a Phase 1
extension plan, approved pursuant to

"

LA
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directed from the furnace corners along
a line tangenha] to a circle Iying in a
herizontal plane of the furnace.

Turbo-fired boiler means a pulwv erized
coal, wall-fired boiler with burners
arranged on walls sc that the individual
flames extend down toward the furnace
bottom and then turn back up through
the center of the furnacs. ~

Weall-fired beiler means a boiler that
kas pulverized coal burners arranged on
the walls of the furnags. The burners
have discrete, individual fames thet

- extend perpendicularly intc the furnace
area.

Wet botiom means the boiler has a
furnace bottom temperature above the
ash melting point and the bottom ash is
rarmoved as a liguid.

§76.3 General Acid Rain Program
provisions,

The fellowing provisions of part 72 of
this chapter shall apply to this part

(a) §72.2 (Definitions);

(b)§72.3 (Measurements,
abbreviations, and acronyms);

(c) §72.4 (Federal authority};

(d)§72.5 (State authority);

{e)§72.8 (Applicability):

{f] §72.7 (New unit exemption);

{g) §72.8 (Retired units exemption);

(b) §72.9 ~ (Standard requirements);

(i) §72.10 {Availability of
information}; and

{j) §72.11 (Cormnputation of time).

In addition, the procedures for
appeals of decisions of the
Administrator under this part are
contained in part 78 of this chapter.

§76.4 Incorporation by reference.

(@) The materials listed in this section
are incorporated by reference in the
sections noted. These incorporations by
reference (IBR’s) were approved bythe
Director of the Federal Register in
accordance with 5 U.5.C. 552(a) and 1
{FR part 51. These materials are
incorporated as they exdsted con the date

- of approval, and notice of any changs in
these materials will be published in the
Federai Register. The materials are
available {or purchase at the
corresponding address noted below and
are available for ingpection at the Qffce
of the Federal Register, 800 North_
Capitol 8¢, NW,, 7th Fleor, Suite 700,
Washingion, DC, at the Public
Information Reference Unit, U.S. EPA,
401 M Street, SW., Washington, DC, and
at the Library {MD—SE] U.S. EPA,
Research Triangle Park, Nerth Careliza.

(b) Tke following materials are
available for purchase from at least one
of the following addresses: American
Society for Testing and Materials
{ASTM), 1916 Race Street, Philadelphia,
Pennsylvania 18103; or the University

Micrefilms I.ntemational, 300 Non_b

~ Zeeb Road, Ann Arbo-, Michigan 48106.

{1) ASTM D 3176-88, Standard
Practice for Ultimate Analysis of Coal
and Coke, [BR approved May 23, 1885
for § 76.15.

(2Y ASTMD 3172-8%, Standard
Practice for Proximate Analysis of Coal
and Coke, IBR approved May 23, 1995
for § 76.15.

(¢) The following material is available
for purchase from the American Society
of Mechanical Engineers (ASME), 22
Law Drive, Box 2350, Fairfield, NJ
07007-2350.

(1) ASME Perfornance Test Code 4.2
{1991}, Test Code for Ceal Pulverizers,
IBR approved May 23, 1995 for § 76.15.

{2} [Reserved]

{d} The following matenal is available
for purchase from the American
Naticnal Standards Institute, 11 West
42nd Street, New York, NY 10036 or
from the International Organizaticzn for
Standardization (IS0O), Case Postale 58,
CH-1211 Geneve 20, Switzerland.

(1) ISO 9931 (December, 1991}
“Coal—Samrpling of Pulverized Coal
Conveyed by Gases in Direct Fired Coal
Systems,” IBR approved May 23, 1895

~ for § 76.15.

(2) [Reserved]

§76.5 NOx emission limitations for Group
1 boilers.

{e) Beginning January 1, 1998, or for
a unit subject to section 404{d) of the
Act, the date on which the unit is
required to meet Acid Rain emission
reduction requirements for SO, the
owner or operator of a Phase I coal-fired
utility unit with a tangentially fired
boiler or a dry bottom wall-fired boiler
{other than units applying cell burner

technology) shall not discharge, or allow

to be discharged, emissions of NOx to
the atmosphere in excess of the
following limits, except as provided in
paragraphs (c) or (e] of this section erin
§§76.10, 76,11, or 76.12:

{1} 0.45 Ib/mmBtu of heat input on an-

annuzl average basis for tangeatially
fired boilers.

(2) €.50 Ib/mmBtu of heat input on an
annual average basis for dry bottom
wall-fired boilers {other than units
applyving cell burner technology).

" (b} The owner or operator shall
determine the annual average NOx
emission rate, in ib/mmBtu, using the
methods and procedures specified in
part 75 of this chapter.

(c) Unless the unit meets the early
electicn requirement of § 76.8, the
owner cr operator of a coal-fired
substitution unit with a tangentially
fired boiler or a dry bottom wall-fired
boiler (other than units applving cell
burner technology) that satisfies the

“for Group 1, Phase |l boilers.

requirements of § 76.1{c)(2). shall
comply with the NOx emission
lirnitations that apply te Group 1, Phase
1 boilers.

{d) The owner or operator of 2 Phase

I unit with a cell burner boiler that

converts to a conventional wall-fired
boiler on or before January 1, 1995 or,
for a unit subject to section 404(d) of the
Act, the date the unit is required to meet
Acid Rain emissicns reduction
requirements for SO; shall comply, by
such respective date or January 1, 19986,
whichever is later, with the NOx
emissions limitation applicable to dry
bottom wall-fired boilers under
paragraph (a] of this section, except as
provided in paragraphs (¢) or {a] of thig
section or in §§ 76.10, 76.11, or 76.12.
(e) The owner or operator af a Phase
I unit with a Group 1 boiler that
converts to a fluidized bed or other type
of utility boiler not included in Group
1 boilers on cr before January 1, 1985 ar,
fer a unit subject to section 404(d) of the
Act, the date the unit is required to meet
Acid Rain emissions reduction
requirements for SO. is exempt from the -
NOx emissions imitations specified in
paragraph {a) of this section, but shall
comply with the NGy emission
limitations for Group 2 boilers under

- §786.6.

(f) Except as provided in § 76.8 and in
paragraph (¢) of this section, each unit
subject to the raguirements of this
section is not subject to the

requirements of § 76.7.

Beginning January 1, 2000, the
OWRET OF operato' of a Grovp 1, Phase
1 coal-fired utility unit with a
tangentially fired boiler or a wall-fired
boiler shall be subject to the emission
limitations in paragraph (a) of this
section.

§76.6 NOy emission limitations for Group
2 boilers. [Reserved]

§76.7 Revised NO;; emission limftations
[Reserved]

§76.8 Early election for Group 1, Phase Il
beiters.

(a) General provisions. (1) The owner
or operator of a Phase II coal-fired utility
unit with a Group 1 hoiler may elect to
have the unit become subject to the
applicable emissions limitation for NOx
under § 76,5, starting no later than
January 1, 1997.

(2) The owner or operator of a Phase
I coal-fired utility unit with a Group 1
boiler that elects to become subject to
the applicable emission limitatien
under § 78,5 shall not be subject to any
revised NOy emissions limitation for
Group 1 boilers that the Administrator
may issue pursuant to section 407{b)(2)
of the Act until January 1, 2008,
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Phase I shall be submitted to the
permitting authority.

(b} Deadlines. (1) For a Phase [ unit
with 2 Group 1 boiler, the designated
representative shall submit a complete
germit application and compliance plan

or NOx covering the unit during Phase
"Tto the applicable permitting authority

not later than May 6, 1994. .

(2) For a Phase | or Phase I unit with
a Group 2 boilar or a Phase I unit with
a Group 1 bailer, the designated
representative shall submit a complete
- permit application and compliance plan
for NOx emissions covering the unit in
Phase I to the Administrator not later
than January 1, 1998, except that early
slection units shall also submit an
application not later than January 1,
1397. o

(c) Information reguirements for NOx
compliance plans. {1} In.accordance
with § 72.40{aj{2) of this chapter, a
complete compliance plan for NOx
shall, for each affected unit included in
the permit application and subject to
this part, either certify that the unit will
comply with the applicable emissions.
limitation under § 76.5, 76.6, or 76.7 or
specify one or more other Acid Rain.
compliance options for NOyx in
accordance with the requirements of
this part. A complete compliance plan.
for NOx for a source shall include the
following elements in a format
prescribed by the Administrator:

(i) Identification of the source;

- (i) Identificaton of eack affected unit
that is at the source and is subject to this
part;

(iii) Identifcation of the boiler type of
each unit;

{iv] Identification of the compliance
option proposed for each unit fi.e.,
meeting the applicable emissions
limitation under §§ 76.5, 76.8, 76.7, 75.8
(early election), 76.10 (alternative
emission limitation), 76.11 {NOx )
emissions averaging), or 76.12 {Phase I
NOx compliancs extension)) and any
additional information required for the
appropriate option in accordance with
this part:

. {v) Reference to the standard
Tequirements in § 72.9 of this chapter
[consistent with § 76.8(e)(1)(i)); and

{vi} The requirements of §§ 72.21 {a)
and (b) of this chapter.

(d) Duty to reapply. The designated
representative of any source with an
affected unit subject to this part shall
submit a complete Acid Rain permit
application, including = complete
compliance plan for NOx emissions
covering the unit, in accordance with
the deadlines in § 72.30{c) of this
chapter.
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§76.10 Altsrnative amisston limitations.

(a) General provisions. {1) The
desigrated representative of an affectad
unit that is not an early election unit
pursuant to § 76.8 and cannot mest the
applicable emission limitation in
§876.5, 76.6, ur 76.7 using, for Group 1
beilers, either low NOy bumer
technology or an alternative technology
in accordance with paragraph (e)(11) of
this section, or, for tangentialiy fired
boilers, separated overBre air, or, for
Group 2 boilers, the technology on
which the applicable emission
limitation is based may petition the
permitting authority for an alternative
emission limitation less stringent than
the applicable emission limitation,

{2) In order for the unit to qualify for
an alternative emission limitation, the
designated representative shail
demonstrate that the affected unit
cannot mest the apphicable exmission
limitation in §§ 76.5, 76.5, or 76.7 based
on a showing, to the satisfaction af the
Admirdstrator, that:

(i) (A) For a tangentially fred boiler,
the owner or operator has either
properly installed low NOx burner
technology or properiy installed
separated overfire air; or

B} For a dry bottom wall-fired botiler
{other than a unit applying cell burner
technology), the owner or operator has
properly installed low NOx burner
technology; or

(C) For 2 Group 1 boiler, the owner or.

operator has properiy installed an
alternative technology (including but
not lirnited to reburning, selective
noncatalytic reduction, or selective

‘catalytic reduction) that achieves NOx

emission reductions demonstrated in
accordance with paragraph {e}(11) of
this section; or

(D} For a Group 2 boiler, the owner or
operator has propatrly installed the
appropriate NOx emission control
technology on which the applicable
emission Hmitation in § 76.6 is based;
angd .

(ii) The installed NOx emission
control system has been designed to
meet the applicable emission limitation
in 8§ 76.5, 76.6, or 76.7; and

{iii; For a demonstration period of at
least 15 months or other peried of time,
as provided in paragraph (f)(1) of this
section:

(A) The NOx emission control system
has been properly installed and
properly operated according to
speciilcations and procedures designed
to minimize the emissions of NOx to the
atmosphere;

(B} Unit operating data as specified in
this section show that the unit and NOx
emmission control system were operated
in accordance with the bid and design

specifications on which the design of
the NOx emission control sysiem was
based; and

{C] Urit operating data as specified in
this section, continuous emission
monitoring data obtained pursuant to
part 75 of this chapter, and the test data
specific to the NOx emission control
system show that the unit couid not
meet the applicable emission limitation
in §%78.5, 76.8, or 76.7.

{b) Petitioning process, The

" petitioning process for an alternative

emission limitation shall consist of the
foliowing steps:

(1} Operaton during a period of at
least 3 months, following the
installation of the NOx emission control
system, that shows that the specific unit
and the NOx emission control system
was unable to meet the applicable

emissions limitation under §§ 76.5, 76.5,

or 76.7 and was operated in accord=nce
with the operating conditions upon
wirich the design of the NOx emission
control system was based and with
vendor specifications end procedures;

(2) Submission of 2 petifon for an
alternative emission limitation
demonstration period as specified in
peregraph (d} of this sectian;

(3) Operation during a demonstration
period of at laast 15 menths, or other
period of time as provided in paragraph
{0(1) of this section, that demonstrates
the inability of the specific unit to mest
the applicabls emissions limitation
under §§ 76.5, 76.6, or 76,7 and the
minimum NOx emissions rate that the
specilic unit can achieve during long-
term load dispatch operation; and

(4) Submission of a petition for a final
alternative emission limitation as
specified in paragraph (e} of this
section.

{c} Deadlines.—{1) Petition for an
alternative emission limitation
demenstration period. The designated
representative of the unit shall submit a
petition for an alternative emission

+ limitation demonstration period to the

permitting authority after the unit has
been operated for at least 3 months after

. Installation of the NOx emission control

system required under paragraph {a}(2)
of this section and by the following
deadline:

(i) For units that seek to have an
alternative emission limitation
demoustration period apply during all
or part of calendar year 1985, or any
previous calendar vear by the later of:

{A) 120 days after startup of the NOx
ernission control system, or

{B) May 1, 1996.

{ii} For units that seek an alternative
emission limitation demonstration
period beginning in a calendar year after
1996, not later than:




Federa! Register / Vol. 60. No. 71 / Thursday, April 13, 1985 / Ruies and Regulations

18767

design of the NOy, emission control
system was bzsed and describes the
reascn or reasons for the failure of the
instalied NOyx emission control system
to meel the applicable emission
limitation in §§ 76.5, 76.6, or 76.7 on an
annual average basis.

(83 The minimum NOy emission rate,
in Ib/mmBtu, that the affected unit can
achieve on an annual average basis with
the installed NOx emissicn control
system. This velue, which shall be the
requested alternative emission |
limitation, shall be derived from the

- data specified in this section using
methods and procedures satisfactory to
the Administrator and shall be the
lowest annual emission rate the unit can
achieve with the installed NOx emission
control system; - .

(9) All'supporting datz and
calculations documenting the
determination of the requested
alternative emission limitaticn and its
conformance with the methods and
procedures satisfactory to the
Administrator;

(30} The special provisions in -

ara b (g)(2] of this section.
P [1%?.@ adgd_ition to the cther
requirements of this section, the owner
or operator of an affected unit with a
Group 1 boiler that has installed an
alternative technology in addition to or’
in lieu of low NOx burner technology
and cannot meet the applicable
ermission limnitation in § 76.5 shall
demonstrate, to the satisfaction of the
 Administrator, that the actual
percentage reduction in NOx emissions
(Ibs/mmBtu), on an annual average basis
is greater than 85 percent of the average
annual NCx emissions pricr to the
installation of the NOx emissicn control
system. The percentage reduction in
NOx emissions shall be deterrnined
using continuous emissions monitoring
data for NOx taken during tke time
period (under paragraph (d)(3} of this
section) prior to the installation of the

. NOx emission contral system and

during iong-term load dispatch
.operation of the specific hoiler.

{f} Perznitting authority’s action.—{1)}
Alternative emission limitation
demonstration period. (i) The pernitiing

" guthority may approve an alternative
emission limitation dernonstration
pericd and demonstration period plan,
provided that the requirements of this
section are met to the satisfaction of the
permitting authority. The permitting
zuthority shall disapprove a
demonstration period if the
requirements of paregraph (a) of this
section were not met during the
operzating period.

(ii) If the demonstration peried is

. approved, the permitting authority will

include, as part of the demonstration
period, the 4 month period priorto
submission of the epplication in the

“'demonstration périod.

(iii) The alternative emission
limitation demonstration period will
aunthorize the unit to emit at 2 rate not
gréater than the interim alternative
emission limitation during the _
demonstration period on or efter
January 1, 1996 for Phase [ units and the

~ applicable date established in §§78.5{g)

or 76.6 for Phase If units, and until the
date thai the Administrator approves or
denies z final alternative emission
Umitation,

{v) After an aliernative emission
limitaticn demonstration period is
approved, if the designated
representative requests an extension of
the demcnstration peried in accordance
with paragraph {g)(13}{{}(B) of this
section, the permitting authority may
extend the demonstration period by
administrative amendment (under
§72.83 of this chapter) to the Acid Rzin
permit. ) 7

(v} The permitting autherity shall
deny the demonstration peried if the
designated representative’cannot
demonstrate that the unit met the
requirements of paragraph (a}(2) of this
section. In such cases, the permitting
authorily shall require that the owner or
operator operate the unit in compliance

-with the applicable emission limitation

in §§76.5, 76.6, or 76.7 for the period
preceding the submission of the
application for an alternative emission
limitation demonstration period,
including the operating peried, if such
periods zre after the date on which the
unit is subject to the standard lmit
under §8 76.5, 76.6, or 75.7.

{2) Alternative emission limitation. (i}
1f the permitting avthority determines
that the requirernents in this section are
met, the permitting authority will
approve an alternative emission
limitation and issue or revise an Acid
Rain permit to apply the approved
limitation, in accordance with subparts
Fand G of part 72 of this chapter. The
permit will authorize the unit to emit at
a rate not greater than the approved
alterpative emission [imitation, starting
the date the permitting suthority revises
an Acid Rain permit to approve an
alternative emission limitation.

(ii) If a permitting authority
disapproves an eiternative emissicn
lirnitation under paragraph (a}(2) of this
section, the owner or operator shall
cperate the affected unit in compliance
with the applicable emission limitation
in §§76.5, 78.5, or 76.7 (unless the unit
is perticipating in an approved
averaging plan under §76.11) beginning
on the date the permitting authority

revises an Acid Rain permit to
disapprove an alternative emission
limitation.

(3) Alternative emission limitation
renewal. (i) If, upon review of a petition
to renew an approved alternative
emission lmitation, the permitting
authority determines that no changes
have been made to the control ‘
technology, its operation, the operating
conditions on which the alternative
emission limitation was hased, or the
actual NCx emission rate, the
alternative emission limitation will be
renewed.

{ii) If the permitting suthority
deterrzines that changes have been
made to the control technology, its
operation, the fuel quality, or the
operating conditions on which the
alternative emission limitation was
based, the designated representative
shell submit, in order to renew the
alternative emission limitation or to
obtain a new alternative emission
limitation, a petition for an alternative
emission limitation demonstration
period that meets the requirements of
paragraph (d) of this section using a new
demonstration period.

{(g) Special provisions.—{1)
Alternative emission limitation
demmonstration pericd. (i) Emission -
Iimitations, [A) Each unit with an |
approved alternative emission
limitation demonstration pericd shall
comply with the interim emission
limitaticn specified in the unit’s permit
beginning on the effective date of the |
demonstration period specified in the
permit end, if a timelv petition for a
final alternative emission limitation is
submitted, extending until the date oz
which the permitting authority issues or
revises an Acid Rain permit to approve
or disapprove an zlternative emission
limjtation. If a timely petiticn is not
submitted, then the unit shall comply
with the standard emission limit under
8§ 76.5, 76.6, or 756.7 beginning on the
date the petition was required to be
submitted under paragraph (c)(2) of this
section.

(B} When the owner or operator
identifies, during the demonstration
pericd, boiler cperating or NOx
emission control system modifications
or upgrades that would produce further
NOx emission reductions, enabling the
affected unit to comply with or bring its
emnission rate closer to the applicable
emissions limitation under §8 78.5, 76.6,
or 76.7, the designated repressntative
may submit a request and the permitting
authority may grani, by administrative
amendment under § 72.83 of this
chapter, an extension of the
demonstration period for such period of
time (not to excesd 12 months) as may
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year for which the averaging plan is to
becoms effective.

{2} The designated representative
shall submit a copy of the same
averaging plan {or the same revision to
an approved averaging plan) to each
‘permitting authority with jurisdiction
‘over & unit in the plan.

{3) When an averaging plan {ora
revision to an approved averaging plan)
is not approved, the owner or operator
of each unit in the plan ghall operate the
unit in compliance with tha emission
limitation that would apply in the
absence of the averaging plan {or
revision to a plan}.

{c) Contents of NOx averaging plan. A
complete NOx averaging plan shall
include the following elementsina
format prescribed by the Administrator:

(1) Identification of each unit in the

lan;:
P {2) Each anit’s applicable emission
limitation in §§ 75.5, 76.6, 0T 76.7;

(3) The alternative contemporaneous

" annual emission limitation for sach umnit
{in Ib/mmBty), If any of the units
Adentified in the NOyx averaging plan
ntilize a common stack pursuant to
§75.17[a)(2)4)(B) of this chapter, the

i(Ra.i "H%)

izl

same alternative contemporaneous
emission limitation shall be assigned to
each such unit and different heat input
limits may be assigned;

{4) The annual heat input limit for
each unit {in mmBtu);

{5) The calculation for Equation 1 in
paragraph {a){6) of this section;

(6) The calendar years for which the
plan will be in effect; and

(7) The special provisions in
paragraph {d}(1) of this section.

(d) Special provisions.—{1] Emission
limitations, Each affected unit in an
approved averaging plan is in
compliance with the Acid Rain
emission limitation for NOx under the
plan only if the following requirements
are met: ]

(i} Foreach unit, the unit’s actuel
annual average emission rate for the
calendar vear, in Ib/mmBtu, is less than
or equal to its alternative
contemporaneous anmital emission
Hrmitation in the averaging plan; and

(A} For each unit with an alternative
contemporansous emission limitation
less stringent than the applicable
emission limftation in §8§ 76.5, 76.6, or
76.7, the actual annual heat input for

s

{Ry; xHI )

< 2=l

Whera:

Ra = Actual annual average emission
rate for unit §, lb/mmBtu, as
determined using the procedures in
part 75 of this chapter. For units in
an averaging plan utilizing a
cornmon stack pursuant to
§75.17(a}(2)(i}(B} of this chapter,
use the same NOx emission rate
value for each unit utilizing the
common stack, and calculate this
value in accordance with appendix
F to part 75 of this chapter;

Ry’ = Applicable annual emission
limitation for unit i Ib/mmBty, as
specified in §§76.5, 75.6, or 76.7,
except that for early election units,
whick may be included in an
averaging plan only on or after
Japuary 1, 2000, By, shall equal the

. Iost stringent applicable emission
limijtation under §§ 76.5 or 76.7;

Hi;; = Actual annual heat input for unit
i, mmBtu, as deterrnined using the
procedures in part 75 of this
chapter;

n = Number of units in the averaging
plan.

n
HL,
i=l

(B) For units with an alternative
emission limitation, Ry shall equal the
applicable emission Hmitation under
§§78.5, 76.6, or 76.7, not the zlternative
emission limitation.

{C}If there is a successful group
showing of compliance under paragraph
(d){13{i1)(A) of this section for 2 calendar
veer, then all units in the averaging plan
shail be deemed to be in compliance for
that year with their alternative
contemporaneous emission limitations
and annual heat input Hmits under

paragraph (d)}{1){i) of this section.

(2] Liability. The owners and
operators of a unit governed by an
approved averaging plan shall be liable
for any violation of the plan or this
section at that unit or any other unit in
the plan, including liability for fulfilling
the obligations specified in part 77 of
this chapter and sections 112 and 411 of
the Act.

{3) Withdrawal or termination, The

designated representative may submita |

notification to terminate an approved
averaging plan in accordance with
§72.40(d) of this chapter, no later than

October 1 of the calendar year for which

the calendar year doss not exceed the
annual heat input limit in the avereging
plan;

(B) For each unit with an alternative
contemporaneous annval emission
limitation more stringent than the
applicable emission limitation in
§§ 78.5, 76.8, or 76.7, the actual annual
heat input for the calendar year is not
less than the annual heat input limit in
the averaging plan; or

{if) If ooe or more of the units does
not meet the requiraments under
paragraph (d)(13{i) of this sectien, the
designated representative shall
demonstrate, in accordance with
paragraph (d)(1){ii){A) of this secticn
{Equation 2} that the actual Btu-
weighted annual average emission rate
for the units in the plan is less than or
equal to the Btu-weighted annual
average rate for the same units had they
each been operated, during the same
period of time, in compliance with the
applicable emission limitations in
§%76.5, 78.5, or 76.7.

{A) A group showing of compliance
shall be mrade based on the following
eguation:

L {Equaticn 2)

the plan is to be withdrawn or
terminated.

§76.12 Phase | NOy compliance

- axtansion.

(a) General provisions. (1) The
designated representative of a Phase {
unit with a Group 1 boiler may apply for
and receive 2 15-month extension of the
deadline for meeting the applicable
emissions limitation under §76.5 where
it is demonstrated, to the satisfaction of
the Administrator, that:

{i) The low NOx burner technology
desipned to meet the applicable
emission limitation is not in adequate
supply to enable installation and
operation af the unit, consistent with
system reliability, by January 1, 1985
and the reliability problems are due
substantially to NOx emission control
systemn installation and availability; or

{ii) The unit is participating in an
approved clear coal technology
demonstration project.

(2) In order to obtain a Phase I NOx
compliance extension, the designated
representative shall submit a Phase I

[

.
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{a) For a unit that is notin an
approved averaging plan:

{1) Calculate EE, for each portion of
the calendar year that the unit is subject
to.a different NOy emission limitation:

R..~R, |xHI .
EE, =(—“—L—i (Equation 3)
2000 . '
Where:

EE; = Excess emissions for NOQy for the
portion of the calendar year (in
tons);

-Rai = Actual average emission rate jor

the unit (in lb/mmBtu), determined
according to part 75 of this chapter
for the portion of the calendaryear

EE

. Where:

EE = Excess emissions for NOx for the
vear (in tens);

R, = Actual annual average emission
rate for NOx Jor unit i, {in Ib/
mm3Btu}, determined according to
part 75 of this chapter;

Ry= Appllcable emission limitation for
unit i, (in Iv/mmBtu). as spemﬁed
in §§76.5, 76.6, 0T 76.7;

Hi; = Actual annual heat input for unit
i, mmBtu, determined according to
part 75 of this chapter;

n = Number of units in the averaging
plan.

§76.14 Monitoring, recordkseping, and
reperting.

~ [a) A petition for an alternative
emission limitation demonstration
period urder § 76.10(d) shell include

‘the following information:

77 {1} In accordance with § 76.10{d)(4},

-the following information: .
{i) Documentation that the owneror °

aperator selicited bids for a NOg
emission control systern designed for
application to the specific boiller and
designed to achieve the applicable

emission limifation in §876.5, 76.6, or

76.7 on an annual average basis. This
documentation must include a copy of
all bid specifications.

(i3} A copy of the performance

_ guarantee submitted by the vendor of

the installed NQx emission control
system ic the cwner or operator
showing that such systern was designed
to meet the applicable emission
limitation in §§ 76.5, 76.8, or 76.7 cn an
annual average basis.

(i) Documentation describing the
operaticnal and combustion conditions

" for which the apphcable emission
limitation R, is in effect;

Ri; = Applicable emission limitation for
the unit, {in Ib/mmBtu], as specified
in §§768.5, 76.6, or 76.7 cr as
determined under § 76.10;

"E’E=iEEJ

{Equation 4)

.= -

HT = Actual heat input {or the unit, (in
mmBtu), determined according to
part 75 of this chapter for the.
portion of the calendar year for
which the applicable emission
limitaticn, Ry, is in effect.

i(Rﬂlei)-i(R“lei)

i=] i=]

2000

‘that are the basis of the performance
guarantes,

{iv) Certification by the primary
véndorof the NOx emission control

_ system that such equipment and

associated auxiliary eguipment was
properly installed according to the
modifications and procedures specified
by the vendor.

{v) Certification by the designated
representative that the owner(s) or
operator instalied technology that meets
the requirements of § 76.10{a){2).

(2) In accordance with § 75.10(d)(9),

the following information:

{i) The operating conditions of the
NOx emission control system including
load range, O; range, coal volatile matter
range, and, for tangenttally fired boilers,
distribution of combustion air within
the NOjy emission control system;

(ii) Certification by the designated
representative that the cwner{s] or
operator have achieved and are
following the operating conditions,
boiler medifications, and upgrades that

" formed the basis for the systemn design

and performance guarantee;

(iii) Any planned equipment
modifications and upgrades for the
purpose of achieving the maximum NOx
reduction performance of the NOx
emission control system that were not
incfuded in the design specifications
and performance guarantee, but that
were achieved prior to submission of
this application and are being followed;

{iv) A list of any modifications or
replacements of equipment that are to
be done prior to the completion of the
demonstration period for the purpose of
reducing emissions of NOx; and

(2) IfEE isa negam e number for any
portion of the calendar year, the EE
value for that portion of the calendar
vear shall be equal to zero (e g., If EE;
= =100, then EE; = 0).

(3} Sum all EE; values for the calendar
year:

Where:

EE = Excess emissions for NOx for the
year {in tons);

n = The oumber of time pericds during
which a unit is subject to different
emission limitations; and

-(b} For units participating in an
approved avereging plan, when all the
requirements under § 76.11(d}(1) are not
mel,

(Equation 5)

(v) The parametric testing that will be
conducted to determine the reason or
reasons for the failure of the unit to
achieve the applicable emission
limitation and to verify the proper
operation of the installed NOx emission
control svstemn during the
demonstraticn period. The tests shall
include tests in § 76.15, which mav be
rnodified as follows:

(A) The owner or operator of the unit
may add tests to those listed in §76.15,
if such additions provide data relevant
to the failure of the installed NQOx
emission control system to meet the
applicable emissions limitationin
88763, 76.6.0r 76.7; or

(B) The owner or operator of the unit
may remave tests listed in § 76.15 that
are shown, to the satisfaction of the
permitting authority, not to be relevant
to goﬁ emissions from the affected unit;
an

{C) In the event the performance
guarantee or the NGk emission control
syslem specifications require additional
tests not listed in § 76.15, or specify
operating conditions not verified by

‘tests listed in § 76.15, the owner or

operator of the unit shall inciude such
additicnal tests.

(3) In accerdance with § 76,10(d}{(10),
the following information for the
operating period:

(i} The average NOyx emission rate (in
Ib/mmBru]) of the specific unit;

. {ii) The highest hourly NOx emission
rate (in Ib/mmBtu) of the specific unit;

(ii1) Hourly NOy emission rate (in 1b/
mmBtu), calculated in accordance with
part 75 of this chapter;

_ (iv] Tetal heat input {in mmEBtu) for
the unit for each hour of operation.




by -

Federal Register / Vol. 80, No. 71 / Thursday, April 13, 1985 / Rules and Regulations 18773

TABLE 1.—PHASE | TANGENTIALLY FIRED UNITS—Continued

PENNSYLVANIA ...
PENNSYLVANIA ...

PENNSYLVANIA

- PENNSYLVANIA

PENNSYLVANIA

PENNSYLVANIA ...,

PENNSYLVANIA
PENNSYLVANIA

PENNSYLVANIA ..
PENNSYLVANIA |

TENNESSEE

TENNESSEE

TENNESSEE

TENNESSEE

TENNESSEE

TENNESSEE

TENNESSEE
TENNESSEE

TENNESSEE .

|| BRUNNER ISLAND .....

.| GALLATIN ...
| GALLATIN ...
;] JOHNSONVILLE ..,

BRUNNER ISLAND ...
BRUNNER ISLAND ...
CHESWICK .vvcciiiiienans
CONEMAUGH ... "
CONEMAUGH ...
PORTLAND ...
PORTLAND ...
SHAWVILLE ...
SHAWVILLE ..
GALLATIN ...
GALLATIN .. "

JOHNSONVILLE ..
JOHNSONVILLE .
JOHNSONVILLE ...
JOHNSONVILLE ... -

L G = BN A BN~ N A DN @B IR e R R = RN 2

State Plant Unit Operator
GEORGIA YATES ooivivinnmnienaes | YBBR GEORGIA POWER CO.
GEORGIA s YATES ..... YTBR GEORGIA POWER CO.
ILLINGIS . PR - - BALDWIN ... 3 ILLINOIS POWER CO.
[LLINCIS weemerenees § HENNEPIN .. 2 ILLINOIS POWER CO.
[LLINOIS JOPPA ... 1 ELECTRIC ENERGY INC,
ILLINDIS JOPPA ... 2 ELECTRIC ENERGY INC,
[LLINGIS JOPPA ... 3 ELECTRIC ENERGY ING.
ILLINCIS .. JOPPA ... 4 ELECTRIC ENERGY INC.
ILLINOIS . - . e ] JOPPA 5 ELECTRIC ENERGY INC,
ILLINGCIS . JOPPA criversnen 5 ELECTRIC ENERGY INC.
ILUINOIS MEREDQOSIA .. 5 CEN iLLINOIS PUB SER.
JLLINCIS - . VERMILION ... 2 ILLINOIS POWER COQ.
INDHANA ocicrisiscssrs s rmsans sesssssmsesenanesse sasese casass ra sassssnmmssanmssnssonas sarsansssans CAYUGA ... 1 PSI ENERGY INC.
INDIANA ... - .- | CAYUGA ... 2 P81 ENERGY INC.
INDIANA ... | EW STOUT . 50 INDIANAPCLIS PWR & LT.
INDIANA EW STOUT ... .| B0 INDIANAPOLIS PWR & LY.
C INDIANA L. EW STOUT .crvcrvenseinann | 70 INDIANAPCLIS PRW & LT.
INDHANA ... .j HT PRITCHARD .veeees 6 INDIANAPOLIS PWR & LT,
INDIANA ... PETERSBURG ...... 1 INDIANAPOLIS PWR & LT.
PETERSBURG ...... . | 2 INDIANAPOLIS PWR & LT,
WABASH RIVER .......... | B P81 ENERGY INC.
BURLINGTON ... 1, [OWA SOUTHERN UTL.
ML KAPE ... 2 INTERSTATE POWER CO.
RIVERSIDE ... 8 TOWA-ILL GAS & ELEC,
ELMER SMITH ... 2 OWENSBCORGC MUN UTIL.
EW BROWN ...... 2 KENTUCKY UTL CO.
EW BROWN ... 3 HKENTUCKY UTL CO.
] GHENT vivvsrns v |1 KENTUCKY UTL CO.
MORGANTOWN .......... 1 POTOMAC ELEC PWR CO.
MORGANTOWN ...oece 2 POTOMAC ELEC PWR CO,
MICHIGAN vvoee JH CAMPBELL .orivecnns CONSUMERS POWER CO.
MISSOUR! civrs ivssmsrsrissssnssnsssnissanssssssnomestosessssnisss smerines e | LABADIE L. UNION ELECTRIC CO.
MISSOURI LABADIE . UNION ELECTRIC CO.
MISSQURI - - LABADIE | UNION ELECTRIC CO.
MISSOURI e .} LABADIE ..., UNION ELECTRIC CO.
MISSOURI vovrsee . | MONTROSE ... KANSAS CITY PWR & LT.
MISSOURI ... “ 1 MONTROSE ... KANSAS CITY PWR & LT.
MISSOUR] MONTROSE .. KANSAS CITY PWR & LT.
NEW YORK - | DUNKIRK ... NIAGARA MOHAWK PWR,
NEW YORK - rrssmmmeenme | DUNKIRE ... NIAGARA MOHAWK PWR,
NEW YORK ........ = GREENIDGE .. NY STATE ELEC & GAS.
NEW YORK - * . | MILLIKEN ....... NY STATE ELEC & GAS,
NEW YORK MILLIKEN ....... NY STATE ELEC & GAS,
QRIO ASHTABULA CLEVELAND ELEC ILLUM.
CHIO AVON LAKE ... 1 CLEVELAND ELEC ILLUM,
OHIO CONESVILLE . . COLUMBUS STHERN PWR.
QRO — EASTLAKE .... . CLEVELAND ELEC ILLUM.
OHIO EASTLAKE ... . CLEVELAND ELEC ILLUM.
QHIO v | EASTLAKE ..... . CLEVELAND ELEC ILLUM.
QHIO .. EASTLAKE ... CLEVELAND ELEC ILLUM.
CHIO .. - - . | MIAMI FORT ...... CINCINNATI GAS & ELEC.
CHIO . - .| WC BECKJORD . CINCINNAT! GAS & ELEC.
(61211 R— WC BECKIORD . CINCINNATI GAS & ELEC.

PERNSYLVANIA PWR & LT.
PENNSYLVANIA PWR & LT.
PENNSYLVANIA PWR & LT.
DUQUESNE LIGHT CO. .
PENNSYLVANIA ELEC CO.
PENNSYLVANIA ELEC CO.
METROPOLITAN EDISON.
METROPOLITAN EDISON.
PENNSYLVANIA ELEC CO.
PENNSYLVANIA ELEC CO.
TENNESSEE VAL AUTH,
TENNESSEE VAL AUTH.
TENNESSEE VAL AUTH,
TENNESSEE VAL AUTH,
TEMNESSEE VAL AUTH,
TENNESSEE VAL AUTH,
TENNESSEE VAL AUTH.
TENNESSEE VAL AUTH.
TENNZSSEE VAL AUTH,

&

-

»
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TABLE 2.—PHASE | DRY BOTTOM-FIRED UniTs—Continued
T smte - ) Flant Unit Opsrator
MARYLAND 1ovvo o ossssesee s e ses e s | CHALK POINT v | 2 POTCMAC ELEC PWR
co.
MINNESCTA ..., HIGH BRIDGE oo, 5 NORTHERN STATES
PWE.
MISSISSIPPI - JACK WATSON o | 4 MISSISSIPRI PWR CO.
MISSISSIPPI . e | JACK WATSON oo 5 MISSISSIPPI PWR CO.
.................. | JAMES RIVER e | 5 SPRINGFIELD UTL.
...................... . CONESVILLE oo | 3 COLUMBUS STHERN
PWR.
o - EDEEWATER ... 13 OHIO EDISON CC.
’ : | MIAM] FORT ™ 51 CINCINNATI
GASAELEC.
" W MIAMI FORT 1 v 52 CINCINNATI
GAS&ELEC,
PICWAY oreereeserecnscsnane 9 COLUMBUS STHERN
PWR.
RE BURGER woevvrevre | 7 OHIO ERISON CO.
e RE BURGER 8 QHIO EDISON SO.
- WH SAMMIS oo | B OHIQ EDISON T0.
WH SAMMIS e | B OHIO EDISON 00.- -
ARMSTRONG wvvereeees | 1 WEST PENN POWER
co.
PENNSYLVANIA ARMSTRONG oo, 2 WEST PENN POWER
. : - co. ,
PENNSYLVANIA wovrrees MARTINS CREEK ........ 1 PENNSYLVANIA PWR &
. LT, : )
PENNSYLVANIA 1oooreeerrerererermseens — MARTINS CREEK .o | 2 PENNSYLVANIA PWR &
LT,
PENNSYLVANIA ..... SHAWVILLE e | 1 PENNSYLVANIA ELEC
co.
PENNSYLVANIA ..., .. o] SHAWVILLE oo, 2 PENNSYLVANIA ELEC
) B - co.
 PENNSYLVANIA . SUNBURY evoveeereeersome < PENNSYLVANIA PWR &
: LT
PENNSYLVANIA e SUNBURY ooereeree | 4 PENNSYLVANIA PWR &
LT.
TENNESSEE ovieres , . : JOHNSONVILLE ..o, 7 TENNESSEE VAL AUTH.
TENNESSEE e _ JOHNSONVILLE ......... | 8 TENNESSEE VAL AUTH.
TENNESSEE ¥ oot | JOHNSONVILLE ... 9 TENNESSEE VAL AUTH,
TENNESSEE o : JOHNSONVILLE |........ 10 TENNESSEE VAL AUTH.
WEST VIRGINIA ooerecees HARRISON v 1 MONONGAHELA
. POWER CO..
WEST VIRGINIA ..., - HABRISON v | 2 MONONGAHELA
POWER CO.
WEST VIRGINIA voreeeremeersiem HARRISON oo | 3 MONONGAHELA
POWER CO.
WEST VIRGINIA ..... MITCRELL wouoivvcriercosaens 1 QOHIC POWER CO.
WEST VIRGINIA ....... MITCHELL ... —| 2 OHIO POWER CO.
WISCONSIN «oovrrnee, . JP PULLIAM ... 8 WISCONSIN PUB SER
co.
WISCONSIN v ..| NORTH QAKX CREEK2 | 1 WISCONSIN ELEC
. PWR. _
 WISCONSIN weeeee | "NORTH OAK CREEKZ |2 WISCONSIN ELEC
PWR.
WISCONSIN ......... NORTH OAK CREEK? |3 WISCONSIN ELEC
PWR.
WISCONSIN | NORTH OAK CREEK2 | 4 WISCONSIN ELEC
’ PWR.
WISCONSIN oo, R .| SOUTH OAK CREEK2 | & WISCONSIN ELEC
PWR.
WISCONSIN oo, e | BOUTH OAK CREEK2 | 8 WISCONSIN ELEC
PWR.

"Wertically fired bofler.
2 Archfired boiler.
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estimated after installation, shakedown, and/
or optimization of all low NOx burner
techpology controls have been completed -
and while the unit is complying with the
applicable emission limitation (or alternative
emission limitation). Continuous emission
monitoring data submitted pursuant to part
75 of this chapter will be used for the 120
days immediately following installation and
testing of the final low NOyx burpar
technology, provided the unit is coraplying
with the applicable emission limitation (or
slternative emission limitation), or another
continucus 120-day or shorter period as
approved by the Administrator. Continuous
emission monitoring data will be
axtrapolated to one year of uait operation.

3.1.3 The NOx emission reduction {in 1b/
mmBtu, annual average basis) achieved by
the installed low NOx burner technology will
be estimated by subtracting the controlled
NOx emission rate defined in section 3.1.2
from the uncontrolied NOx emission rate

- defined in secton 3.1.1.

3.1.4 Annual estimates of the NOx
emission raduction achieved by the installed
low NOx burner technology will be
converted to annual tons of NOx removed by
multplying it by the apnual heat input (in
mmBtu). Urit heat input data submitted
pursuant to part 75 of this chapter for
calendar year 1994 or for the year
immediately following instaliation and
testing of the final low NOy burner

“technoloegy, will be nsed when such data are

available prior to October 30, 1995, Suck date
will be adjusted to an annual basis whenever
a nonrecurrent extended outage at the

. affected unit during the period has taken

place.
3.2 The boller-specific capital costs of
installed low NOx burner techaology

developed in section 2.1 will be annualized
by multiplying them by a constant dollar
capital recovery factor based on a 20-year -
economic life (e.g., 0.115).

3.3 Using cost data submitted pursuant to
the reporting requirements iz section 4,
boller-specific annual operating and
maintenance cost increases {or decreases)
will be determnined for eack unit in the
population specified in section 1 ebove. The
scope of the operating and maintenance costs
_{or savings) aitributable to the installed low
NOx burper technology may, but not
necessarily will, include incrementa]
increases (or decreases) in; maintenance
labor and materials costs. operating labor
costs, operating fue! costs, and secondary air
fan electricity costs, :

3.4 The average annual cost-eHectiveness
of instalied low NOx bumer technology
applied to Group 1, Phase | boilers will be
estimated as follows: (1) The annualized
capital costs defined in section 3.2 and the
annual operating and maintenance cost
increases {or decreases) defined in section 3.3
will be summed for 21l units in the
populetion specified in section 1: end (2)
thase annualized costs will be divided by the
sum of the NDy emission reductions (in tons/
year) achieved by the units in the population
specified io section 1.

4. Reporting Requirements

4,1 The following information is to be
submitted by each designated representative

of a Phase I affected unit subject to the
Teporting requirements of § 78.14(ch:

4.1.1 Schedule and dates {or baseline
testing, installation, and performance lesting
of low NOx burner technology.

4.1.2 Estimates of the annual average
baseline NOx emission rate, as specified in
section 3.1.1, and the annual average
controlled NOx emission rate, as specified in
secticn 3.1.2, inciuding the supportin,
continuconus erission monitoring or o
data.

4.1.3 Copies of pre-retrofit and post-
retrofit performance test reports.

_4.1.4 Detailed estimates of the capital
costs based on ectual contract bids for each
compozent of the installed low NOy burner
technology including the items listed in
section 2.1. Indicate number of bids solicited,
Provide a copy of the actual agreement for
the installed techuoology.

4.1.5 Detriled estimates of the capital
costs of system replacements or upgrades
such s coal pipe changes, fan replacernents/
upgrades, or mill replacements/upgrades
undertaken as part of the low NQOx burner
techrology retrofit project, -

4.1.6 Detailed breakdown of the actual
costs of the completed low NOx burner
technology retrofit project where low NQOx
buzner technology costs {section 4.1.4} are
disaggregated, if feasible, from systern
replacement or upgrade costs {section 4.1.5).

4.1.7 Description of the probable causes
for significant differences between actual and
estimated low NOx burner technology retrofit
project costs, ] o

4.1.8 Detailed breakdown of the burner
and, if applicable, combustion air staging
system annual operating and maintenance
costs for the items listed in section 3.3 before
and after the installation, shakedown, andfor
optmization of the instalied low NOx burner
technolegy. Include estimates and a
description of the probable causes of the
incremental ennual operating and
maintenance costs {or savings) attributable o
the installed low NOx burner technology.

4.2 All capital cost estirates are to be
broken down into materials costs,
constructior and installation laber costs, and
engineering and overhead costs. All
operating and meintenance costs are to be
broken down into maintenance materials
costs, maiatenance labor costs, operating
labor costs, and fan electicity costs. All
capital and operating cosis are to be reported
in dellars with the year of expenditure or
estimate specified for each component,

[FR Doc. 95-6742 Filed 4-12-95; 8:45 am)|
BILUNG CODE 8585-50-P

er test

DEPARTMENT OF THE INTERIOR

“Bureau of Land Managemem

4? CFR Public Land Order 7132
[AZ-530—1430~D1; AR 06443]

Revocation of Public Land Order No.
1076; Arizona

AGENCY: Bureau of Land Management,
Interior.

ACTION: Pui:iic Land Order.

SUMMARY: This arder revokes a public
land nrder which withdrew 240 ecres of
public land for use by the National Park
Service in connection with the
administration and maintenance of the
Wupatki National Monument, The land
was added to the Wupatki National
Monument by Public Law §7-136, and
the revocation is needed to clarify the
records and give the National Park
Service total jurisdiction. The land has
been and will remain closed to surface
entry and mining. This is a record
clearing action only. )

EFFECTIVE DATE; April 13, 1995,

FOR FURTHER INFORMATION CONTACT: John
Mezes, BLM Arizona State Office, P.O.
Box 16363, Phoenix, Arizona 85011,
602-6506—-0508.

By virtue of the authority vested in
the Secretary of the Interier by Section
204 of the Federal Land Policy and
Management Act of 1978, 43 U,S.C.
1714 (1988}, it {5 ordered as follows:

" 1. Public Larnd Order No. 1075, which
withdrew the following describad
public land, is hereby revoked in its
entirety:

Gila and Salt River Meridian

T.25 N.,R. 8E.,,

Sec. 3, Wz, that part lving west of the west
right-of-way line of 1.8, Highway 89
(consisting of lot 4, SWIANWIA,
NWASW 4, part of the westerly portions
of lot 3, SEVNWY, and EVeSW1A)

The area described contains 240 acres in

Coconine County, .

2. The land is located within the
Wupatki National Monurment and will
remain closed to surface entry and
mining.

Dated: April 4, 1995,

Bob Armstrong,

Assistont Secretary of the Interior,

{FR Dac. 95-9098 Filed 4-12-53; 8:45 am]
BILLMNG CODE 4310-32-P

43 CFR Public Land Qrder 7133

- {OR-843-1430-01; GP5-038; OR--

50705(WA)]

. Withdrawal of National Forest System

“Lands for Five Seed Orchards;
Washington

AGENGY: Bureau of Land Meanagement,
Interior. :
ACTION: Public land order,

SUMMARY: This order withdraws 496.22
acres of Nationel Forest System lands in
the Colville and Kaniksu National
Forests from mining for a period of 20
years for the Department of Agriculture,
Forest Service, ta protect the Brown

4
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te improve coverage and provide
frequency reuse. We also disagree that
Motorola was the first to conceive and
design a LEO sateilite system above 1
GHz. From the record, it appears that all
of the pioneer’s preference applicants
were performing research and
developing their proposals in
approximately the same time frame.
Motorola’s comments do not persuade
us that the above findings were
incerrect. :

11. Further, we find that even if
Motorola's system were innovative, it
still would not meet our pioneer’s

agencies to the Commissicn and
performed duties as Commission staff.
_ The Commission brought these
employess onboard using normal FCC
personnel practices, Further, we follow
this course of action routinely when we
need additional resources or expertise
in various matters, Here, the purpese of
the work detail was to provide
additional analysis by government
experts of the pieneer’s preference
requests, but not to perform
independent peer review as discussed
in the Report and Grder in Docket 90—
217, (see Report and Order GEN Docket

preference critaria because Motorola did® 90-217, 6 FCC Red_3488, 56 FR 24011

not demonstrate the technical feastbility
cf its proposed system pricr to the
Notice of Proposed Rule Making and
Tentative Decision in this procesding.
Rather. the information submitted by
Motorola at that time related to major
spacecraft and greund segment systiems
and did not relate to the subsystem
details necessary to establish technical
feasibility.

12. Motorola also argues that we erred
when we permitted a group cf experts
from other federal agencies to advise us
on the merits of the requests without
opening the results of this review to
public comment. Motorola contends
that this constituted peer review as
conternplated by us when we
established the picneer’s preference
rules in Deocket 90-217 {see Report and
Order GEN Docket 90-217, 5 FCC Red
3488, 56 FR 24011 (May 28, 1991)) and
that we should have released the results
of the experts’ evaluations to the public
for comment. However, we disagree that
the review performed by representatives

_of other government agencies
constituted peer review. These
representatives are employees fom
cther federal government agencies who
have expertise in satellite engineering
matters. They were detailed by their

{May 28, 19591)). Therein, we
contemplated soliciting assistance from
either government or ncn-government
axperts who would not be functioning
as Commission staff. Thus, there was
nothing unfair in the Commission’s use
of employees on detail from other
Government agencies to assist in the
review of the varicus proposals. For all
of these reasons, the Second R&O -
_concludes that Motorola is not entitled
to a pioneer’s preference and thatthe
procadure used to reach that decision

- was appropriate.

13. Finally, TRW requests a pioneer’s
preference for developing a LEQ MSS
system that would use higher orbits to
provide position determination, voice
cornmunications, and data services to
mobile users. It claims that its proposed
service is a significant and innovative
new use becauge the provision of co-
prirmnary mobile voice and data services
is not currently authoerized in the 1.6
and 2.4 GHz bands. TRW states that its
system combines the advantages of LEO
and geostationary orkit (GSC) systems
by providing low communications time
delay compared to the delay associated
with GSO systems, whils using higher
elevation angles than other LEO  ~
proponents to minimize obstruction by

trees, buildings, and terrain. Finally,
TRW states that its proposed system .
will provide inexpensive servige to
underserved segments of society,
including emergency service providers,
farmers, ranchers, truckers, and
automobile, sea, and air travelers.

14. In the Tentative Decision, we
concluded that altheugh TRW's LEO
system would take advantage of higher
orbits, iis proposal was not sufficiently
innovative to warrant a preference. We.
found that TRW merely had balanced
the relative advantages and.
disadvantages of LEQ versus GSO
systemns. ‘

15..In comments to the Tentativa
Decision, TRW states that we pursued -
the most prudent and reasonable course
in declining to award any of the L
applicants a preference. No other party -
commented on the proposed denial of * |
TRW’s request. Accordingly, in the
Second R&0, we find ao basis in the
record to indicate that an award ofa
pioneer’'s preference {s warranted and, .
therefore, deny TRW’s pioneer’'s = -
preference request. . L ited

16. Accordingly, it is ordered, That = .
the pioneer's preference requests filed
by Constellation Communications, Inc.,
Ellipsat Corporatior, Loral Qualcomm
Satellite Services, Inc., Motorola -
Satellite Communications, Inc., and -~
TRW Inc. ave denied. This action is
taken pursuant to sections 4(i}, 303 (g,

{f), (g), and (1) of the Communicaticns . -
Act of 1934, as amended, 47 U.S.C. " .
secticns 154(f], 303 (¢), (), {g), and {1}

List of Subjects in 47 CFR Part 2 __

Radio. 7 - e
Federal Communications Conumissiok.
William F. Caton,
Acting Secretary. ’
[FR Doc. §5-9092 Filed 4-12-95;,8:45 am] °
BILLING CODE 8712-01-M ’

e
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Summary of Second Report and Order

1. In the Notice of Proposed Rule
Making and Tentative Decision, ET
Decket No, 92-28, 7 FCC Red 6414, 57
FR 43434 (September 21, 1992), in this
proceeding, we decided not to award a
picneer’s preference to any of the five
applicants proposing to establish LED
MSS systems. We wers unable to
discern a significant innovation in any
of the five proposals that would warrant
a preference grant. In each case, the
technology relied upon to show '
innovation appeared to have already
been used on existing satellite systems.
Further, we found that none of the five -
applicants demonstrated, at the time of
filing of their applications for a
pioneer’s preference, the technical
feasibility of their respective systems.
As noted, the Second Repert and Order
affirmed the Tentative Decision with
" respect to each of the five applicants.
The Comrmission reason for not
awarding preferences to these
applicants were as follows.

2, First, Constellation requests a |
pioneer's preference for its proposed
LED MSS system, stating that its
proposal is innovative because it would
use: (1] Micro-satellites that are
designed ag an outgrowth of other
satellites that Constellation had
pioneared for the U.S. military; (2}
dynamic receivers; and {3) a new launch
vehicle that enables satellites to be '
launched into orbit in 2 mors cost-
efficient and reliable manner,
Constellation proposes a nationwide -
satellite service that would, inter alia,
serve areas and people who do not
currently have access to any
telecommunications service.

3. In the Tentative Decision, we
concluded that Constellation's proposal
merely combined exdsting technologies
end did not constitute fnovative
achievements. We also noted that
Constellation had neither demonstrated
that its micro-satellite and dynamic
teceiver are unique, nor provided a
technical showing to demonstrats that
its design surpassed the state-of-art in
satellite communications technology.
Thus, we concluded that Constellation
did not warrant a prefarence, No
commenting party addressed the
tentative denial of Constellation's
request. Accordingly, in the Second
R&0, we find no basis in the record to
indicate that an award of a pionear’s
preference is warranted and therefore,
deny Constelletion’s pioneer’s
preference request.

4. Second, Ellipsat asserts that it was
the first applicant for a LEQ system in
these bands. Specifically, Ellipsat
PTOposes {o operate a nationwide mobile

voice and pasition determination -
service via small low-Earth orbit
satelites. Ellipsat requests 3 pioneer’s
preference for its alleged pioneering
proposal for a voice and position
determination LEQ MSS system that: {1)
Would be the first commereial use of
elliptical orbits that optimize coverage
over the U.5.; {2) would provide
efficient spectrum use and facilitate
sharing and multiple entry by other
licensees by using code division
multiple access ({CDMA) spread
spectrum technology; and (3) would
utilize “transparent interconnections"
between ground and satellite stations
resulting in a seamless communications
network which will provide low-cost,
Ligh-quality voice service. In addition,
Ellipsat asserts that it was the first to
apply for a LEO MSS system in the 3.6
and 2.4 GHz bands.

5. In the Tentative Decision, we
concluded that Ellipsat failed to mest its
burden of demonstrating that its

ropaosal is new and innovative. We
found that the techniques Ellipsat
proposed to use already exist in the
satellite community and thus do not
demonstrate an innovative contribution.
We stated that the elliptical orbits relied
upon by Ellipsat to demonstrate
innovatien have been used by U.S.
military satellites and the Russian
Molnyia satellite system. Further, we
found that Ellipsat had not’
demonstrated that it had pioneered the
use of "“transparent interconnections”
between ground and satellite
components or COMA technology. Also,
we found that Ellipsat did not have a
significant lead over the other
preference applicants in concept design
nor had it performed relevant verifiable
experirnents, Thus, we stated that it
would be inappropsiate to single out
Ellipsat for a preference based on the
timing of its submissions.

6. In comments to the Tentative
Decision, Ellipsat supparts our decision
not to award any pioneer's preferences
in this proceeding. Ellipsat states that if
any preferences are awarded, it wagrants
a grant since it was the first to propose
a LED satellite system above 1 GHz.
Ellipsat did not submit additional
information related to its own proposed
system, and no other party commented
on the tentative denial of Ellipsat's

_Tequest. Accordingly, in the Second

R&G, we find no basis in the record to
indicate thet an award of a pioneer’s
preference is warranted and, therefore,
deny Ellipsat’s pioneer’s preferance
request.

7. Third, LQSS requests a pioneer's
preference for its proposed enhanced
satellita system that it states can provide
data and volce transmission {o hand-

held portable transceivers and also
provide position determination services.
LQSS argues that its proposed system
reflects substantial development of new
systern architecture and provides for
multiple users and interoperability with
the existing public telephone switched
network. Fusther, it claims that its
satellite system design using eight
satellites per circular orbital plane, spot
beams, smooth call hand-off, and = pilot
channel for synchronization with
gateway stations is innovative, Further,
LOSS claims that is high system
capacity accommodates thousands of
voice and data users simultaneously.
LQSS proposes to use CDMA spread
spectrum technolegy that its Quelcomm
subsidiary developed and patented.
LQSS submits that all of these
developments constitute innovations
that satisfy the eriteria for a pioneer’s
preference.

8. In the Tentative Decision, we found
that LQSS’'s propesal offers no
contributicn to communications
technology that Is significantly
innovative. No party commented on the
tentative denial of LQJSS's request.
Accordingly, in the Second R&O, we
find no basis in the record to indicate
that an award of a pioneer’s preference
is warranted and, kierefore, deny
LQSS’s pionesr's preference request.

4. Fourth, Motorola requests a
pioneer's preference for its proposed
LEQ MBS system thet it contends uses
an innovative cellular design and spot
beam technology. Motorala states that in
the case of conventional cellular
telephones, a static set of cells serves a
large number of mobile units, wheareas
in its proposed system, cells would, in
effect, move rapidly cver the Earth
while mobile units remain relatively
stationary. Motorola claims that the
unique elements of its system zre its
spectral efficiency and innovative
dasign that includes the use of
intersatellite links, a combination of -
frequency division multiple access and
time division multiple access
techmiiques, and bi-directional
capabilities.

10. In the Tentative Decision, we
concluded that Motorola’s approach
does 1ot offer any significant
improvements or inncvations in sarvice
or technology. We found that Motorola's
use of inter-satellite links and its

sConcept of moving cells and spot beams

have been utilized in earlier satellite
systems and are thus not innovative, As
we stated in the Tentative Decision, the
U.S. military established inter-satellite
link {crosslink] feasibility in 1978.
Further, the technique of moving cells
and spot beams has been utilized by the
Department of Defense on its satellites
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40 CFR Part 9, et al.
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ENVIRONMENTAL PROTECTION
AGENCY .

40 CFR Parts 9, 72, 73, 74, 75, 77 and
78 .

[FRL-5178-5]
RIN 2060-AD43
Opting Into the Acid Rain Program

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule

effective on May <, 1995. ]
ADDRESSES: Docket. Doclket No. A~43—~

SUMMARY: Under title IV of the Clean Air
Act, Congress authorized the U.S. '
Environmental Protection Agency (EPA)
to establish the Acid Rain Program. The
principal goal of the program is to
achieve significant environmental
benefits through reductions in sulfur
dioxdde (802} and nitrogen oxide [NOx)
emissions, the primary components of
acid rein. Acid rain causes surface water
acidification, damages trees at high -
elevations and accelerates the decay of
building materials. In addition, air
concentrations of S0z and NOyx degrade
visibility in large parts of the country
and acidic serosols derived from these
emissions may pose a risk to public
health, .

The Acid Rein Program departs from
traditional regulatory methods by
introducing an SG; allowance trading -
systern that lowers the cost of raducing -
emissions by allowing electric utilities
as a group to seek vut the least costly
methods of control. Utility units
affected under title IV are allocated
allowances based on their historic
emissions and these units may trade
ellowances, provided that at the end of
each year, each unit holds enough
allowances to cover its annual SO,
emissions. P :

Topday’s action establishes an
additional componeni 1o the Acid Rain
Program galled the OUpt-in Program. The
Opt-in Program allows sources oot
required to participate in the Acid Rain
Program the opportunity to participate
on & voluntary basis. Such sources,
known as combustion sources, would
include small utility units and
industrial boilers. These rules detail
how combustion sources participate in
the allowance market by “opting in" to
the Actd Rain Program, as provided
under section 410 of the Act. Congress
envisioned the Opt-in Program asa =
means of generating additional
allowances and through which the
compliance costs of acid rain control in
the utility sector could be reduced,
while still meeting overall emissions
reductions goals. - . ~ -

EFFECTIVE DATE: These rules bercio'nger

15, conteining information considered
during development of the promulgated

rule. is available for public inspection
and copying between 8 a.m. and 5:30

p.m., Mondey through Friday, at EPA’s

Air Docket Section {8102), Waterside
Mall, room M1504, 1st Floor, 201 M
. Street 8W., Washington, DC.20460. A

reasonabie fee may be charged for
copying.

The background information document
containing responses to public
comments on the proposed standards

-may be obtained from the docket. Please

refer to “Final Opt-in Rule for
Combustion Sources—Comrment
Response Document.”

FOR FURTHER INFORMATION CONTAGCT?

Acid Rain Hotline {202) 2339620 or
Adam Klinger {202) 233-9122, Agid
Rain Division; mailing address, U.3.

EPA, Acid Rain Division (6204]), 401 M

Street, SW., Washington, DC 20460,

SUPPLEMENTARY INFORMATION: The
contents of this preamble are as follows:

A. Background and Summary
1. Background
2. The Opt-in Program
3. Summary of Final Rule
B. Mejor Changes Made to the Proposed Rule
1. Acceptable Data Sources
2. Allocation of Dpt-in Allowances and
. Transfer Prohibition
3. Qffering Opt-in Allowances on the Acid
Rain Auction
4. Thermal Energy Exception
2. Definition of Thermal Energy
b. Emission Rate Used To Calculate
Transferable Allowances
¢ Methodology Revision for Calculating
the Fuel Associated with Thermal
-- Energy
C. Other Significant Changes Made to the
Proposed Ruile
1. Ineligibility of Non-operating and
Retired Units __ -
2. Interpretation of Shutdown,
Modification and Reconstruction
2. Incorperation of Efficiency Measures
4. Expiration of a Non-Effective Opt-in
Permit
5. Miscellaneous Issues
a. Opt-in Permitting
b- Clarification of Eligible Combustion
Sources
¢. Modification to Utilization Caleulatian
d. Efficiency Adjustments for an Opt-in
Spurce Governad by e Thermal Energy
Plan -
e, Definitions

f. Other Iterns L

g Display of OMB Control Numbers .
D. Irmpact Analyses
1. Executive Order 12866 {Regulatory
Impact Analysis)
2. Regulatery Flexibility Act
-3. Paperwork Reduction Act

A. Background and Summary

1. Background

Acid deposition occurs when
emissions of sulfur dioxide and oxides
of nitrogen are chemically transformed
in the atmosphere into sulfuric and
nitric acids and retumn to earth as wet
deposition such as rain, fog, or szow, or
dry deposition such as fine particles or
gases. Acid deposition damapes lakes
and harms forests and buildings. SG;
emissions damage ecosystems and
materials, contribute te reduced
visibility and, at current levels, are
suspected of posing a threat to human

eaith

Title IV of the Clean Air Act, as
amended by the Clean Air Act
Amendments of 1890, directs EPA to
establish the Acid Rain Program to
reduce the adverse effects of acidic
deposition. Title IV targets the electric
utility industry, which accounts for over
two-thirds of SO; emissions and over
one-third of NOx emissions in the
United States. Specifically, the Act
mandates a national cap of 8.95 million
tons per year on electrie utility 80, -
emissions by the year 2010 (just over
half of the 1980 electric utility SO,
emissions}, to be achieved in two
phases. Phase ! will begin in 1995 and
mainly affects large, high-emitting
utility plants; these plents are
specifically listed in the statute. Phase
IT will begin in 2000 and affscts
virtually all existing utility units with
cutput capacity greater than 25
megawatts and most new wtility units.

’I‘ghe centerpiece of the Acid ﬁain

" Program is & unique trading system in

which allowances are bought and sold

at prices determined in the marketplace,
Each allowance authorizes the emission ”
of up to one ton of SO; during or after

a designated year. The majority of utility
units—both existing and some new
units—are allocated allowances based

or their historig fuel use and the

_ emissions limitations specified in the

Act. Utility units are required to limit
S0, emissions to the number of
allowances they hold, but since

- .allowances are fully transferrable,

utilities may meet their emissions
control requirements in the most cost-
effective manner possible. For instance,
a utility may decide to (1) switch toa"
tower suliur fuel, (2} install flue gas

. desulfurization equipment (scrubbers)

and bank unused allowances or sell
them to other utilities/individuals, {3}
forego emissions reductions and buy

" additional allowances (if necessary), or

{4} implement energy efficiency
measures. Other options and
combinations of options ars possible,

_providing an vnusually high degree of
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flexibility for affected unijts to camp]y ‘
with the law, The procedures for
transferring and trac:}m:g allowances are
ccdified in 40 CFR part 73.

Each affected unit must have a pemnt
in which the aBected unit certifies that
it will possess a sufficient number of
allowances o cover its 5O emissions
and specifies the scurce’s complignce
options. The permit regulation is
codified in 4G CFR part 72.

To exxsure that nationally mandated
reductars in SO, énd NOx emissions
are achieved, each affected unit must
insiail & continuous emissions
monitoring system and collect, record,
and repart emissions data. The

The reductons—in the form of acid
rain allowances—can be transferred to
meel mandatory reduction requirements
in the utility sector and, thus, lower the
overall cost of the Acid Rain
However, Ccmgress also intended that
this shifting of 80z emissions between
opt-in sourcss and affected utility units
not compromise the overall title [V 8O,
emissions reduction goals. Section 410
“is intended to further the objective of
achieving true net reductons of
80z * * *.”{Id. at 236.) Tke Opt-in
Program has been desigred to take
advantage of lower cost reduction

. opportunities at non-affected sources

consistent with the statutery

continuous emissioks monitoring rule is  requirements of section 410 of the Act

codified in 40 CFR part 75.

"~ If an affected unit viclates L’aeAc:iby
emitting more emissions than the
allowances it holds, the Act reguires
-that the affecied unit pay pendlties and
submit a plan détailing bow and when
the axcess SO emissinns will he offset.
These Tequirements act s a srong

- incentive for coppliance with the
mandated emissions reductions of the
Acid Rain Program, Excess emissions
penalty requirenrents are codified in40
CFRpart 77. -

Firally, 40 CFR pa.rt 78 contains .

- administrafive appesls p for

resclving dispntes over decisions by the

Administrater z‘ega:dmg any aspect of

.2 ﬁre Opt—m Program :
-Although the Acid Rain Program
mandated only for utility sources,
secticn 410 provides opportunities for
3 sources nct otherwise
affected by title IV requirements Ea.g.,
industzial sources) to parhmpaiem the

Avcid Rain by in”
The Opt% is a voluntary

economic incentive provision. Cangress
develeped the Opt-in Program to reduce
further the cost of complying with the
Acid Rain Program. Combusticon ar
process sources not otherwise )
to reduce 50, emissians can ept in and
make incremenial, lower-cost .
reductions. Congress envisioned section
410 as a means of generafing additional
allowances to.reduce campliznee costs
- for affected utilides and to encourage
combustion &r process sources to
- consider cost-efactive emission
reduction opportunities:
(Section 416) adds Aexibility and com .

: enlarge the universe of sources for which
there are cost-effective reductions in
emissions of S0z* * . This section
provides a useful additional source of
reductions that can be made vquntanl-y by
sources choosing to be affected by the
provisions of this title. {Senate Committee
Report, Report No. 101228, December 29,
1589, p. 335.)

is

- &nd emissions reductions goals (i.e., the

reqguired 10 million ton reduction of
S0} of title TV.

3. Suzrimazy of Final Rule
The final opt-in regulation for

~ combustion sources details the process -

through which combustion sources can _

_ enter the Opt-in Program and the

- requirements they face while -
participating. The rule allows any

stationary fossil fuel fired combustion

- device, La., any cambustion sourcs, to
become an affected unit and receive
allowances. This ruie focuses on
combustion sources. The treatment of
process sources and specnﬁcally the
application and m

reguirerpents for process sources will be
. addressed in a subsequent rulemaling.

“The permitting process finalized in -
today’s rule d.oes pertxin to both
combustion and procsss sources.

- Allowance allocatons foropt-in
sources, as for utility units are based on
operations during 19835, 1986, and 1987.

- Like utilities in the mandatary program,

.- once a combustion source epts in, it

must hold allowances to cover its
emissions. Presirnably, the opt-in’

- source will reduce its emissions from its
baseline level to generate excess
allowances to sell to other affected
units. Because opting in is voluntary,
only combustion sanrces that would

- profit by selting excass allownnces are
expected to participate in the program.
~ In addition, sinca all affected sources
-must also comply with the other

] appi:icable requirements of the Act,
_ Tevenus generated by selling excess

allowsnces could help opt-in sources to

offset eosts of compliance with o%ber
o
P though EPA has atterpted to treat
ept-m sources comparably to utility
‘units in the mandatory Acid Rain
Program, there are some situations
‘where restrictions on opt-in sougces are
needed to protect the emission goals of
the Act. I section 41%{}, Congress

expressly prohibits opt-in sources from
transferring allowances that result when
they reduce utilization or shut dowmn.
Witkout this prohibition, an individual
opt-in source could increase overall
emissions by shifting same or all of its

 production from the opt-in source to

rnew or existing non-affected sources,
accumulating the opt-in source’s unused
allowances, and then selling them to
other affected sources.

In crder to ensure the surrender of
allowances in cases of reduced
utilization and shutdown, EPA reserves
the right to cancel allowances produced
by reduced otilization or shutdown by
removing them from ary Allowancs
Tracking System [(ATS) accounts into
which they had besn transferred. To
facilitate this prospect of cancellation
and to protect buyers of opt-in
aliowances, EPA is restricting the
transfer of future year allowances. In the
final rule, EPA continues to allocate

- allowances, in perpetuity, upon

application, but is prohibiting the
transfer of future year allowsances from

_.._opt-in unit accounts in the ATS; only

current year or earlier allowances can be
transferred. This policy will eliminate
the need to cance] future year
allowances in cases where a unit shuts
down and sells all its future year
aliowances. Trades involving future
vear allowances can still be made;
bowsever, delivery of utureyeer . .
allowances to the buyer must wait until

. 4he year for which thoss allowaness are

to be nsed for compliance.

Title IV contains one exception to the
overall restrictior on opt-in allowances
generated by reduced utilization and

. shutdown. Whan a “replacernent unit’”

replaces thermal energy formerly
supplied by an opt-in sowrce, then the
opt-jn source may traasfer allowances to
the repiacement unit to the extent of
that replacement, despite the reduction
of utilization st the opt-in sowree. For
purp of this thermal energy

iom, EPA defines thermal energy
to be steam nsed in an industrial
process, as distinct from steam used 20
generate electricity, and bases the

- - calculation of transferable allowances -~

on the fuel associated with the thermal
. energy and the afowable emissions rate
at the replacement unit.

Eligible combustion sources may
submit applcations te EPA, &s the
permiting suthority in the near term,
and tc a State or local permitting ]
authority, once that permitting authority
hasg an Opt-in Program in place ucder
part 70. Upan receipt of the application,

- its eveluation proceeds on two paraliel

paths will commence: {1} The procedure
for processing an opt-$n permit; and {2}
the procedure for evaluating the opt-in
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source’s monitoring plan and certifying
its monitoring systemmns. After both of
these procedures have been successfully
completed, the combusion source may

enter the Opt-in Program.

B. Major Changes Made to the Proposed
Rule

Although considerable changes have
been made to the language and structure
of the proposed opt-in regulation for
combustion sources, the essential
elements of the program remain
unchanged and the final rule is
consistent with the regulatory goals
discussed in the proposed rule, which-
the Agency here reatfirms. The bulk of
this preamble details the major changes
that have besn made:

1. Acceptable Data Sources

EPA continuss to believe that there is
no single reliable data base that would
provide the Agency with quality
information on operations and
emissions of potential opt-in saurces.
Therefors, the Agency must rely on
information supplied by the combustion”
sourdein'an application process. In
§74.20(2)(2) of the proposed nile, EPA
established a screen for ensuring that
reliable data is submitted to the Agency,
by requiring all data to have been :
previously submitted to a government
agen?. " )

Today’s rule does not require the
previous submission of data toa
government agency as a precendition for
combustion sources to apply to enter the
Opt-in Program. Instead, EPA will
conduct its own evaluation of the data
submitted for the Opt-in Program using
its best judgment, although the burden
of proof regaiding the date’s accuracy
will remain with the applying
combuston source. Regardless of
whether a state permitting program ig'in
place and whether the State or EPA is
the permitting authority, EPA will retain
this datareview authority consistent
with its responsibility for all allow#ce-
related actvities, as discussed in the
preamble to the proposed rule.

EPA will lead an evaluation process
that brings in the expertise of state
officials as well as other technical data
experts. EPA will retain the autharity,
consistent with §72.4 of part 72, to
request any additional documentation,”
in addition to the formal opt-in permit
application, that it believes is necessary
to evaluate the combustion souree’s
+ data. Previous submittals to ‘government
agencies that are in existence will be
expected 10 accompany the application.
In addition, EPA may request data for
years outside the baseline period, both
before and after, to verify that submitted
baseline‘d_.a;“a does not represent an

inexplicable spike in the combustion
source's operations, EPA may also
request additional supporting
documentation {e.g., fuel purchasing
records, production rates, throughputs,
sampling protocols, etc.) that the
Agency believes necessary to verify the
information contained in the
combustion source’s opt-in permit
application. EPA may, in addition, make
inspections and examine records at the
combustion source applying to enter the
Opt-in Program. : S

POpbin permit applications submitted
by combustion sources with entries in
the Nationa]l Allowance Data Base
(NADB) will still face scrutiny, and the
date values within the NADB will not be
accepted avtomatically. Such scrutiny
and potential revisions are consistent
with previous Agency assertons that -
the NADB version 2.11 was the final
version to be used in the development
of allocations for Phase I units {see 57
FE 30034 and 53 FR 15721).
Combustion sources, by definition,
cannot be Phase 11 units and were not
automatically allocated allowances .
under section 405 of the Act. Therefore,,
the NADB data for these sources have
not been reviewed by EFA to the same
extent as Phase II unit data, and such -
review has not been precluded by
previous Tegulatory actions.

The svaluation of data by EPA for the
purposes of caloulating allowances is
not unprecedented. In devaloping Phase
O unit data in the NADB, EPA compiled
information from a number of sources
that inciuded the Energy Information
Administration (EIA), the North
Axnerican Electric Reliability Council
{NERC), the affected sources, and, to a
lesser extent, states. EPA axpects the
states to play a larger role in svaluating
industrial operating and emissions data,
because the states are often the best
repository of such information and are
aware of the detailed operations of such
sources.

Both the applying combuston source
and third parfies will have access to and

" be able to assess the information EPA

ultimately accepts in its allowance
calculation. Both the combuston source
and third parties will be able to
scrutinize the baseline data and the
number of allocated allowances during
the public comment period associated
with the draft opt-in permit. :
Furthermore, the combustion source has
the opportunity to decline to opt in at
any time prior o the effective date of
the opt-in permit. The combustion
source can also appeal its allowance
allocation consistent with the
procedures prescribed in part 78, o
While the information for industrial
opt-in sources will be less readily

available, EPA sees no other workable
alternative than to assume the
responsibility of examining submitted
data on a case-by-case basis, The
Agency recognizes that somne incentives
will remain for the combustion source
to overstate its baseline for the purposes

.of increasing its allowance allocation,

but believes that such risks will be offset
by Agency review of the data and
supporting decuments, the refection of -
insufficiently supported data, and the

-threat of enforcement actions and

penalties for falsely submitted datd.
Toward these ends, EPA will enhance
the cortification statements that
designated representatives sign when
submitting an opt-in permit application
1o assure that such submittals [1) are
believed to be true, acgurate, and
complete; {2) are accompanied by all
available documentation that the
combuston source and its state
regulatory agencies possess that are
relevant to the accuracy of such data;
and (3] are not adjusted in any way.

2. Aliveation of Opt-in Allowances and
Transfer Prohibition

In the proposed rule, EPA planned to
allocate allowances on a one-time, in
perpetuity basis and allowed for the
transfer of current and future-year opt-
in allowances from opt-in accounts into
other accounts in the Allowance
Tracking System {ATS). This policy was
proposed to promote fungibility of opt- -
in allowances and provide combustion
sources flexibility in their compliance
planning, However, in order to uphold
the requirements of section 410{f) of the
Act, EPA also proposed in § 74.50 of the
propesed rule to reserve the right to
cance], under certain circumstances,
any allowances that were initially
allocated to an opt-in source by
removing allowances from any ATS
accounts into which they had been
transferred.

Under section 410[f), the Act restricts
opt-in sources from tracsferring or
banking allowances produced as a resuit
of reduced utilization or shutdowzn,
except as discussed in the proposed rule
(58 FR 50103) and later in this preamble
under the thermal energy exception, To
uphold this restriction, EPA {s requiring
opt-in sources to surrender allotvances

" generated by reduced utiization or

shutdown. In the proposed rule, EPA-
maintained that in the case whers an

- opt-in source has shut down, reduced

its utilization or has sxcess emissions,
and fails to supply the equivalent
number of allowances owed to EPA
{presumably because the opt-in source
hes sold all of its future-year
allowances), EPA must recover and
cancel the opt-in source's allowences in
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the reqm:ed numbe.r fregm other A'I‘S
accounts into whick they were
transierred. Canceling opt-in allowances
held in other accounts in the ATS was
considered the only wey to ensure that
such allowances did not result in
additdonal emissions and that the SO,
emissions reduction goals of the Acid
Rain Program were praserved. EPA
maintained in the rule that the
alipwance market would account for the
risk of cancellation by asking lower
prices for apt-in allowances and writing
protective clauses into sales contracts.
In the Bnal rule, EPA is choosing to
allocate allowances, in perpetuity, at the
timre the combustion source es an
affected unit, but, based om the
comments received, is prohibiting the
transfer of future-year opt-in allowances
from opt-in seurce sccoumnts in the
Allowance Tracking System {ATS].
Transfers of current-year opt-in
allowances will only be recorded by
EPA foBowing the cm:nplehm ofthe .
end-of-yesr reconcifiatton process for
the previces tignce year, as set -
forth In §73.34(2} of 4C CFR part 73. If
an opt-in source is foumd to have excess
emissions for g given ye:er, that cpt—m
source will T&eip‘mhfbﬂ;c Ilorw::i
transferring the year's
allowances il an offset plan is
approved and atiowances have been
deducied to offset its excess emissions.
When ait opt-in source permanently
shis down, it mey.no Jonpger retain

_allocated dlowmces and must

surrender tcEPAaHafxts—upz in -
gllowences with the yearin
which the opt-in seurce shuts down. In
the case of an opt-in source that hias

- shut down, as opposed to an opt-in

source that is st apesating, EPA

" 'reserves the right to cancel opt-in

allowances (specifically, allawances for
the year for wirich the opt-in source has

. . excess-emissions and the year o which -
. the opt-in source shuts dowe) rom. any

ATS aceoun! into which such

- aﬂmhwbeenmﬁd;

Previous year opt-in aliowances that

. had sabseguenily been transferred to

other ATS accounts would not be

. vanceled because such allowances were
__mexmscfﬂxenumba-ofaﬂom

needed for compham:e in prevmus

years. ' - S
E?ﬁre‘mns the option of a]lwance

cancellation to efisurs that opt-in

sources through their operations cannot

increase emissions to the environment.
- EPA believes that the
- must be self-enforcng and shonld not

Gpt-in Program
rely on possible futiwe regulationto .

implement the 5.5 x:m.}hcn ton cap fcu-
industrial sources bocause of the
reasons discussed in the proposed rule:
(1) The incomplete coverage of the Opt-
in Program relative to the Industrial
sector; (2} the irportance of achieving
title IV emission reduction goals by
rmaintaining the emissions neutrality of
the Opt-in relative to historic
emission levels (rather than firture
emisston inveniory levels} and (3} the
aggregale uatmrs of emission inventories
and their lack of speciBcity to address
emissions and allowance allocations of
individual opt-in sowrces.

Furthermore, EPA agrees with
cormmenters who believe that most
trades of future-year opt-in allowances
will take the form cf "opdon contracts,”
g.g., the buyer and sellar arrempgs today
for the option to buy allowances at a
fature time at & guantity, prics, and date
set today. Buyers are more likely tom
enter into options cordracts for future-

_year opt-in aHowances because, if

allowances are canceled, the uyar only
loses the optimm to bey allowances and
nci the aflowances themsetves, g
wonld be the case with other types of

© contracts. H these commenters ate -

‘correct, then EPA’s probitition of the
ul?nﬁéﬂ of fture-year opt-in allewarees
should not 15 alter ed
kot beliaviar and ity rostment of

g‘t-m ailowarnces. In fact, current

lowmncemarket behavior in the utility-

sector suggests that, in meny cases, a

portion of the full price &5 paid nowe for -
future-year atiowances, but the actual
transfer of such aliowances and
payment of the remaining purchese
price will not becur untl the allowances
become usable far compliance. Buyers
are reluctant to pay full price row for - -
allowances that can.not be used until a
future date. ’

Abhough EPA is resmcmlg the

-tramsfer of fmtnre-year opt-in e

allowsnces, it is sllowing the transfer of
current-yesr opt-in allowances as soom
as the end-cf-vear reconcitiation 53
for the ioneyear is completed. (EPA
wiil ailow, for the first current vear, the

“transfer of cxrrent-yearopt-in

allowances upon entry into the Opt-in

" Program). EPA beleves that crovent-vear

" opt-in allowances may piay a vaiuable’
role in with complisnce for the
utility secior and must be sveilahle for

.~ transfer before the end of the turrent
* year, However, in arder o upbold tha

requzrements of section 416(f} of the
Act, EPA reserves the right to cancel
current-year opt-in allowances that have
been aHocated to the opt-in source in
the event that an opt-in source has
excess emissions and has shut down,
been reconstructed, or become affecied
under §72.6.EPA believes that

resmctmg opt—m ailowemce t.rfms{ers to
current-year ellowances will reduce the
likelibcod of having to cancel
purchased opt-in ailowances. Buyers of
curren!-vear opt-in allowances have a
much better chance of accurately
assessing the integrity, financial health,
and future status of an opt-in source in

.a short ime frame {i.e., within the

current yvear) than they would in making
an acoureEte assessment over a longer
time frame (i.e., one extending as icrng
as 31 years into the future). EPA
considered not canceling current-yvear
allowances, but instead using
enforcement actions to try to recover
excess opt-in allowances. EPA rejected
this appreach becaunse of the concern
that if enforcement actions were .
unsuccessful in the recovery of excess
opt-in allowances, the clear direction of
section ¢10(f) of the Act would he
viclated, ard the emission reduction
goals of title IV would be campromsed

3. Offering Opz-m Allowances on ﬂre
Acid Aain Azction ~ -
In the propeésed rule, EPA pro‘nfbi‘le&

the u-ad.mg of opt-in allowances &1 the
Acid Rain suction. EPA is allowing, fir

- the final rule, the offering of opt-in

allowances in the spof suction,
provided the compliance usé dete ot the
allowances ofered s for a prior year.
Prior year allowances are aliowsences
dated a year of more prioe to the spot
auction yeer. Prior opt-in '

year . )
allowances will have cleared the end-of-

vear comrpliznce processinchuding =y
possible aliowance cancéllations for

reduced wilization, as discussed gbove,

EPA is still prohibiting the submission
of offers of current-year opt-in
allowances in the Acid Rain suctons™

" because these allowances have n
~ -possibility of being tanceled by EPAin

the future. Buyers of current-year.opt-in -
.alléwances sold in the suctionshave no’
protection: ageinst cancellstion as they
would if purchasing opt-in aflowances
threugh a private contract. EPA believes
tha.t:ft‘beremaemﬂfurananmnn -
that includes carrent-year opt-io ~
allowences, the private SBctor_ mH
develop such an owlet.

. 4,Inemd&ugyw .

Section 410{f} limits the transfer of
opt-in allowances when opt-in sources
reduce utilizaticn or shutdown except
wken the reduced utilzation or
shutdown resuits from the replacement
of thermal energy, EPA received
numerons comments on Imp]ementmg
this thermal energy exception. This

section discmsses the three maif issues

associated with the thermal enérgy .

excepﬁo—n S,
(a) Thedefinition of thermal energy;
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(b) The calculation of transferrable
allowances; and

{c] The methodology used to calculate
the fuel associated with thermal energy.

a. Defnition of Thermal Energy

In §72.2 of the proposed rude, EFA
defined thermal energy as the thermal
output produced by & combustion
source used directly as part ofa
manufacturing process but not used to
produce electricity. EPA received 23
comments on the definition of thermal
energy. .

Seventeen commenters disagreed with
the proposed definition and argued that
the thermal energy definition should
include electrical cutput in addition to
steamn output. Several commenters
argued that EPA has no statutory basis
in secon £10{f) to define thermal
energy to include only steam ocutput.
because the statute does not specifically
cite the Public Utility Regulatory
Policies Act [PURPA) definition of
thermal energy used by the Agancy in
the proposed rule. Commenters also
mainteined that the legislative history
- doss not support & Emited definition.
Lastly, commenters pointed out that
because section 410{f) refers to the term
“unit” that by definition does not
distinguish between facilities that
produce steam for generating electrical
energy and those that produce steam for
direct sale, the definition of thermal
energy should not make such a
distinction.

One commenter argued that thermral
© energy means “heat” and that the

facilities affected by the Act are
. combustion units that produce heat,
which sometimes is nsed to drive a
turbine to create slectricity and
sometimes is used to create steam.
Several other commenters noted that the
proposed definition fails to take into
account the integrated nature of many
industrial facilities and does not
consider how difficult it may be to
determine how the thermal energy is
allocated between steam and electricity.
In additjon, 2 number of commenters
believed that in developing the thermal
energy defnition, EPA {gnored the
intent of Congress to allow small
electric generating units the epportunity
to opt in, retire their older units, and -
transfer allowances to replacement
sources. ) - o e e
Four commenters stated that EPA's
proposed opt-in rule is inconsistent
with the views stated in the “Dover
Letter,” sent to SFT, Inc. on March 7,
13991, The commenters contended that a
iepresegtaﬁx;e from EPA’s Office of
tmospheric and Indoor Air Programs
stated that the City of Dover would be
allowed to opt in its exempt boilers

- inmanuia

used to generate electricity under
section 410 of title IV and then transfer
the allowances received to a new,
replacement boiler. The commenters
argued that EPA should uphold its
original views and allow electric writs
to opt in. One commenter, however,
recognized that this “‘Dover Letter” was
not a legally enforceabls, binding
staternent of law.,

Three commenters supported EPA’s
definition of thermal energy based on
the argument that if electricity is
included in the definition, the total
nurnber of permanent allowances and
associated emissions would ingrease
above what is permitted under title IV.
These commenters also argue that the
Act draws a clear distingtion between
thermal energy and the energy used for
the generation of electric power and
thus, small electricity generators should
not be considered beneficiaries of the
thermal replacement energy exemption.

Response: As stated in the preamble
to the proposed rule (58 FR 50087}, EPA
believes defining thermal energy as the
steamn cutput used directly as part of a
meanufacturing process but not used to -
produce electricity is consgistent with
the Cohgressional intent and goals of
title IV and section 410. For the reasons
set forth in the preamble to the
proposed rule, the final rule retains the
definitior of thermal energy as proposed
and limits thermal energy to the steam
output used directiy in a manufacturing
process but not used to produce
electricity.

EPA continues to believe that
Congress selected the term thermal
energy precisely to distinguish between
electric erergy and thermal energy used
cturing processes, If Congress
had intended thermal energy to mean
total energy, which includes electricity,
then it would have had no need to use
the term “‘thermal’ at all. Furthermore,
EPA disagrees with those commenters
who claimed that becanse Congress did
not specifically cite the PURPA’
definition of thermal energy in title IV
it is inappropriate to nse that definition.
Witk no definifon specifically provided.
in the statute, limited legislative history,
and no svidence that Congress intended
Jotherwise, EPA beligves that using the -
PURPA definition is appropriate sinee it
provides a long standing, accepted
meaning of the term within the federal
regulatory framework governing -
industrial steam production and
electrical generation.

Some commenters argued that
because section 410(1) uses the term
*unit”, Congress did not intend to
distingnish between sources that
produce steamn for generating electricity
and those that produce steam for direct
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sale. However, EPA believes that the
term “unit” as used in section 410{f}
provides no basis for defining ““thermal
energy”, but rather the term “'unit” is
used in section £10(f} only to Limit the
transfer of allowances onder the thermal
energy exception to affected units (i.e,,
“any other unit or units subject to the
requirements of this title.”)

EPA stated in the so called “Dover
Letter” that its response to the City of
Dover was basad on preliminary

.assessments of the language in title IV

and was subject to modification in the
Hnal EPA regulations: .

Below are EPA’s comments based on the
language in Titde IV of the Act. You shouid
be aware, however, that the views expressed
in this letter are based on our praliminary
assessrnents and could be modified in the
final EPA regulations, (March 7, 1651 letter
from Eileen Claussen to Tom Fitzpatrick).

By its own terms, the March 7, 1991 _
letter did not provide guidance, much
less a statutory interpretation or an
applicability determination for the units
in question, that could be relied upon.
In fact, the March 7, 1991 lstter
indicated that this was a preliminary

- views based only on thae statutory

language itself and did not indicate that

any other material relevant to statutory |

interpretation (such as jegislative
history} had been considered. Several
menths thersafter, EPA sent a retraction
latter on January 7, 19592 to the City of

Dover reiterating that EPA’s response in .

the March 7, 1991 letter was
preliminary and that the Agency was
reconsidering the legal and analytic
basis of the position it had taken in the
March 7, 1981 letter,

Lastly, EPA recognizes the integrated
nature of some industrial cogeneration
facilities but maintains, as confirmed by
historic industrial reporting, that steam
and electrical outputs are observable
and measurable quantities.

b. Emission Rate Used To Calculate
Transferable Allowances

To calculate the number of
allowances that can be trapsferred from

the opt-in source to a replacement unit -

under the thermal energy exception,
EPA proposed, under § 74.47/b)(2), to
use the lesser of the federzlly
enforceable allowable emission rate at
the replacement unit or 1.2 lbs/mumBtu,
EPA received eighteen comments on
this issue with no commenters
supporting the 1.2 lbs/mmBtu emission
rate cap as proposed, and six
commenters supporting the use of the
replacement unit's emission rate. Two
comrpentors contended that the
proposed 1.2 Ibs/mmBtu smission rate
is excessively high given that emission

e
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rates at replacement units are likely to_. |

be much lower. )

Fifteen commenters objected to EPA’s
proposal of a 1.2 Ibs/mmBtu emission
rate limit as too restrictive. These
commenters argued that the uss of the
1.2 Ihs/mmBtu emission rate is arbitrary
and not supported by the statute where
the replacement unit's emission rate is
higher. They also pointed out that the
proposed restrictién does not recognize
all possible replacernent uxnits (e.g.,
existing units} and would unjustifably
restrict allowance transfer during Phase
" I when the emission rate could be 2.5
Ibs/mmBru. o T

Response: After further consideration,
EPA is eliminating the 1.2 Iis/mmBtu
emission rate restriction used to
calculate the number of allowances that
can be transferred to the replacerment
unit under the thermal energy
exception. Today’s rule uses the
federally enforceable emission rate at
the replacement unit to.calculate the ~
number of transferable allowances,

The rule was chédnged because EPA
agrees with the comments that the uge
of the 1.2 Ths/mmBtu does not recognize
the different emission rates at potential
replacement units, some of which may
be exdsting units. In the preamble to the
proposed_rule, EPA argued that .
applying a 1,2 Ibs/mmBtu rate is
consistent with the requirernents for
Phase T units. However, since a
replacement unit can be any affected -
nit, the universe of replacement units
weuld include Phase Tunits with 2.5
lbs/mmBtu rates ang other opt-in
sources with emission rates that could
be even higher. Given that these _
potential replacement units could have
‘nigher rates and that the statute doss not
set a limit for the emission rate, EPA
believes there is no basis for restricting
the emission rate to 1.2 [bs/mmBtu.

c. Methodology Revision for Calculating
the Fuel Associated with Thermal '
“Energy T T

In §74.47{b) of thé proposed rule,
EPA required that replacement units
celculate the fuel associated with . -
thermal energy by dividing the amount
of qualifying thermal snergy (that is, the
replacement thermal energy) by the
efficiency associated with the
production of thermal energy. EFA
received several comments related to
this issue, ' -

One commenter suggested that all
units of fuel used should be attributatle
to a unit’s steam output because it is not
practical to identify a thermal energy -
fuel incement (used to determine the
allowance transfer} and because there is
no established method for doing so.

BN SS — e
Several commenters offered _
alternative formulas for calculating the

" transferable allowances. One suggested

that EPA calculate the number of
transferable allowances as the product
of the *“‘useful thermal energy cutput” of
the replacement unit, as defined under
PURPA, and the difference between the
opt-in source’s emission factor and the
replacement unit’s emission factor. This
commenter contended that this will
encourage more efficient cogeneration
applicaticns. Another suggested that
EPA compute the number of transfersble
allowances by evaluating the portion of

. an opt-in source's historic thermal

energy that is replaced by a
cogeneration facility, rather than the
portion of the cogeneration facility’s
energy output that is thermal energy.
Other commenters recommended that

‘EPA include provisiods that provide an

incentive to undertake energy efficiency
gains at the replacement unit. The - -
number of transferable allowances
should be based on the replacement
unit's emission rate taking into '
consideration any efficiency differences
in steam production at the opt-in source
and at the replacement unit. .

Response: Based on the commeants
received, EPA is changing the

- methodology for caleulating the fuel

associated with gualifying thermal
energy as discussed under § 74.47. In
today’s rule, EPA allows opt-in sousces
to use ar efficiency constant when
calculating fue!l input from thermal
output to give them an incentive to
make their production processes more
efficient. T
EFA has chosen to make the .
caleulation of transferred allowances
based on a constant value rather than
baving replacement units calculate fuel
utilization each year because relying on

-actual fuel utilization would discourage

improvements in efficiency. By using 2
constant, e replacement unit that’
increases its efficiency will use less fuel

. to produce the same amount of thermal
_output, but will still have transferred to

it the same pumber of allowances as
before the efficiency improvement. In
contrast, calculating the fuel utilizatiorn’
each year would reduce the incentives

.Tor efficlency improvements. This will

be true for either boilers or cogeneratars.
The efficiency constants selected
repiesent the fuel utilization of the
boiler or cogenerator supplying the
replacement steam. Fuel utilization
represents the quotient of all energy

.outputs and the energv content of total

fuelinput. The Agency distinguishes -
between boilers and cogeneratorsin
establishing these constants fo recagnize
the greater energy requiremants o
necessary to produce electricity as ~

—

opposed to producing steam. It would
be uniair to compare the efficiency of
cogenerators producing electricity and/
or steam with the efficiency of boilers
producing only steam, because the
production of electrieity inherently
requires more fuel. In today’s rule, the
Agency sets the efficiency constant for
boilers to be 0.83 and the efficiency
constant for cogenerators 10 be 0.80.
These constants represent industry
averages for modern equipment (see
memorandum in the docket entitled,
“Evzluation of EPA's Revised -
Methodology for Calculating the
Transferred Allowances under the
Thermal Energy Exception™), ’

For boilers serving as replacement -
units, the sttributon of fuel associated
with thermal energy is straightforward.
However, for cogenerators, it is very
difficult to distinguish between the fizel
going towards steam or électricity,
because the production of the fwo is
tightly linked. Using fuel utilization
implies that both the fuel input and the
efficiency losses associated with the -
production-of each productis =~
proportional to the amount of sach
product proeduced. "

EPA specifically defines thermal
energy to consist of only steam and this
definition does not include electricity
{see previous discussion of thermal
energy definition}. In calculating
allowances iransferred under the
thermal energy exception, EPA must
distinguish between the fusl used to
produce electricity and the fuel used to
produce thermal output. The former
does not count toward the thermal
energy exception, while the latter dees.
Therefore, EPA does not believe it is
appropriate ¢r consistent with the
statutory provisions in'secticn 410(f) to
attribute all fuel input to steam
production, where, in fact, both steam
and electricity are being produced., _

EPA believes its revised methodology
addresses the concerns of commenters-
seeking to instill incentives for !
cogeneration and specifically relying on |
the amount of thermal energy replaced.

The alternative suggestion of basing
allowance calculations on energy output
is inconsistent with sll other allowance
calculations found in the Acid Rain-
Program. Allowances for utility units in
the Acid Rain Program are generally
calculsted as a product of a fuel input
baseline, expressed in mmBty, and an
erission rate, expressed in lbs. per
mmBtu of fuel input, An allowance
calculation where emission rates,
reflecting energy input, are multiplied
by the thermal energy replaced, :
reflecting energy outpiit, would be
internally inconsistent. The revised =
methodoiogy, therefore, remains
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consistent with allowance caltulations
in the core utility program.

C. Other Significant Changes Made to
the Propased Rule

1. Ineligibility of Non-opemtmg and
Retired Units

EPA continues to require thai
combustion sources seeking to enter the
Opt-in Program be operating at the time
of application. Combustion sources
opting in under the thermal energy
exception are also required to be in
operation, although they can shut down
upon entry into the pro .

EPA seeks to restrict the allocation
and use of opt-in allowances to
instances In which real emissions
reductions will take place, and not to
award allowances in situations of
reduced utilization and shut down, EPA
believes that this requirement to be
operating at the time pf application is
consistent with this principle, The
provision establishing suck a
requirement provides a clear criteria for
assessing whether a combustion source
‘has reduced its utilization or shut down,
{i.e. is not operating) for the purposes of
accepting the combustion source into
the p and allocating allowances.

In the final rule, EPA astabhshes a
definition of operating strictly for the
purposes of the Opt-in Program,
Operating is defined to mean the
documented consumption of fuel input
for more than 876 hours in the § months
immediately preceding application.

This level of operating hours was
selected because it serves as the upper
bound of a peaking unit, that is, 20
percent capacity factor in any calenday
year as defined in §72.2. The Agency
kept the 20 percent operating level, but
shortened the period of time from one
year to six months so theta combustmn
source could be idle at most
approximately four and one half
months, rather than twice that amount
of time and stll be eligible to opt in.
EPA expects that combustion sources
operating below the 20 percent level
would have little interest in .

-participating in the Opt-in
because the number of allowances freed
up from amission reductions wonld be
small and unlikely to cover t]:ecosts of
opt-in participation.

_ Whether or not they wers operatmg at
the time of application, combustion
sources that operated in the 1985-1987
time period would have the necessary
data to determine an allocation of opi-
in allowances. However, a combustion
source that was not operating at the time
of application weuld have all or -
wirtealiyall of its allowances deduscted
under the reduced utilization and

shutdowr. provisions. EPA does not
believe it is reasonable o
administratively practical to grant these
opt-in sources allowances and then,
from the first year on, take virtually all
of them away.

I 2 combustion source is shut down
but plans to restart its operations, EPA
believes thet the combustion source
should apply to opt in upon restart, that
is where there is proof that the
combustion source is now operating
consistent with the above definition.
Furthermore, the allowance allocation
for opt-in sources that restart would be
based on any current allowable SOa
emissions rate in effect at the time of
application.

As discussed under the thermal
energy exception, non-operating opt-in
sources may transfar allowances to
replacement units, to the extent that
such units can document the
replacement of thermal energy. In
allowing non-operating sources to

- participate in the thermal energy
-exceptior, but excluding non-operating
‘sources from applying to opt in, the

Agency requires that even combustion
sources planning to shut down upon
entry be operating upon application.
The Agency believes a valid distinction
exists between replacement
arrangements made in response to the
Opt-in Program and thase that preceded
the application to enter the program,

The reasen why the combustion
source is not operating at the time of
application is not relevant to the
Agency’s determination of whether a
retired or non-operating source should
be permitied to opt into the Acid Rain
Program. Alocating allowances to a
retired or non-operating combustion
source and allowing the source to trade
such allowances would, in effect, allow
another source to emit what the retired
or non-operating combustion source was
emitting before it ceased operations,
These allowances wonld thus result In
more pellution being released into the
environment As discussed in the
predmble to the proposed rule, Congress
expected the S0, emissions from non-
utility sources to remain at & constant
level and to reflect a dynamic balancin,g
of emissions cansed by fuctuations in
economic activity, shutdowns, facility
modernization, fuel switching, and
cleanup. By granting sources not
operating at the time of application the
ability to opt-in and receive allowances,
EPA would increase emissions above
the presumed constant level of non-
unhty emissions:

2. Interpretation of Shutdown,
Modification and Reconstruction

In the proposed tule, EPA sought to
distinguish the modification ofa.u opt-

-in source from its outright replacement.

EPA recognizes that opt-in sources may
need to make changes to their facilities
in order to reduce emissions. Here, EPA
attemnpts to address the extreme case in
which such chanpes represent the
construction of an essentially “new"
facility. EPA proposed to consider an
opt-in source “shut down" in the
circumstance in which the opt-in source
had been modified to such a large extent
that the opt-in source no longer existed
and a new one had been put in its place
{in the extrems, the constructon of a
new facility within the shell of the old
one). EPA chose as is test for
replacement the raconstruction standard
established in 40 CFR 60.15, as
discussed in the preamble ¢o the
proposed rule.

EPA maintains that a new fac:ﬂ.tt}
constructed in the shell of an older one
should not retain the allowances
allocated to the original opt-in source
end should be removed from the Cpt-in
Program. Such restrictions are
consistent with section 410(f) of the Act
in implementing both the reduced
utilization provisions &s well as the
thermal energy exception. The Agency
believes its use of the regulatory term

“reconstruiction” and its threshold of 50,

percent of what would be required to
construct a new comparable facility is
entirely appropriate iz this context, and
therefore the Agency applies this
standsard for reconstTuction from 40 CFR
60.15 to opt-in sources. One commenter
correctly acknowladged that the 50
pervent criterion would apply 1o
improvements to the facility s a whole;
however, EPA disputes the notion that
the level of investment would prohibit
facility improvements to reduce
emissions or would restrict alternatives
to strictly end-of-pipe options. EPA

believes that this level of expendltu.re is

sufficiently high to allow sources great
Hexibility in their thoice of control
options.”

EPA modifiés in the final rile the
regulatory language that would exclude
reconstructed units from maintaining

- their status as opt-in sources. Instead of

considering such urits as “shutdown'.
the rule explicitly dismisses such units
from the program in cases of -
reconstruction. The effect on sources -
undergoing modifications gualifying as
reconstruction remains the same.

To exclude from consideration the
reconstruction of any equipment with
equipment that parforms tha same or
sirpilar function would circumvant the

~
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need o remove allowances from sources
that are no longer in operation, As
discussed previously, emissions from
these sources are assumed to disappéar,
consistent with the Congressionally
assumed constant level of industrial
emissions, and opt-in allowances are
assumed {0 be generated from emission
reductions at the opt-in source. The
Opt-in Program should not perpetuate
emigsions from old to mew sources, or
in this case, from o0ld to reconstructed
sources. ' _
The increase in productive capacity at

opt-in sources is relevant only to the
extent that such investments would
trigger a determination of -
reconstruction. Finally, the use of the
definition of major'maodification ta
distinguish between reconstructed units
and existing opt-in sources is also not
appropriate. If a modification is'a majer
medification because a source achieves
a significant increase in a regulated

. pollutant, the source’s permitting levels
may change, but such changes would
oot affect its opt-in permit or its
aliowance levels, provided that such
modifications do not also exceed the
threshold for reconstruction,

In the context of the Opt-in Program,

a reconstructed opt-in source will not be

. permitted to enter or remain in the Opt-
in Program st its pre-reconstruction
baseline and allowance zllocation.
Should the reconstructed and former
opt-in source wish to entéf the Opt-in
Program, after modifications have been
completed, it may do so, once it
establishes a three-year alternative
baseline. Other regulatory programs,
including the non-attainment and
Prevertion of Significant Deterioration
(PSD) programs, may or may 0ot
consider the reconstructed opt-in source
as a “new" source; nevertheless, units
undergoing reconstyuction will have
their allowances deducted and their opt-
in permits terminated. Units that do not
exceed the level of reconstruction and
remain in the Opt-in Program may or
may not be subject to New Source
Review [NSR] or the New Source .
Performance Standards [(NSPS) but
applicability under these programs is
independent from partlc:;patlon in the

Opt-in Program. - e .
3. Incorporation of_ﬁj’fﬁcz‘e;ecy‘Measures )

Under § 74.44 of the proposed.
regulation, the only efficiency
improvements that would be credited
toward utilization were improvements.
that reduced the demand for electricity
or that made electricity generation more
efficient. Improvements in the efficiency
of steam production, measures to reduce
steamn load (i.e., steam conservation

i S T — =~ e

measures), and sulﬁu free generation asﬁ

I

defined in § 72.2 were not included.

The final rule allows for efficiency
improvements to be incorporated in an .
opt-ln source’s annual utilization.
Efficiency improvements include any
expected reduction in the heat rate at
the opt-in source, any expected .
improvement in the efficiency of steam
production at the opt-in source, and any
kilowatt hour savings ar steam savings
from demand side measures.

EPA agrees that improvements in the
efficlency of steamn generation should be
encouraged. EPA believes that some
resirictions are necagsary, however,
because cogeneration facilities could
shift their output to steam while
decreasing the efficiency of electricity
generation. Such shifts from electricity
to steam should nof resuit in an :
adjusted increase in viilization and
hence in allowances retained.

In order to prevent such shifts from
occurring, today’s rule requires that the
heat rate at an opt-in source not increase
in order to claim an efficiency
improvement in steam production. If the
heat rate increases, that is, if electricity
generation becomes less efficient, no
credit for gains in the efficiency of
steam production will be given towards
utilization. The methodology for
guentifying this adjustment to

‘utilization from efficiency increases in

stearn production will be developed by
EPA, working with interested opt-in
Sources. .

EPA also agrees that reductions in
steam load created by demand side
measures that improve the efficiency of
steamn consumption should be
encouraged. EFA Is concerned about the
identification of such measures and
their verifiable contribution towards
using steam more efficiently. The
burden for documenting such measures
is on the opt-in source, which must be
able to demonstrate that the reduction
in utilization from a stearn conservation
measwre is different than reductions in
utilization not related to conservation
improvements. )

inally, EPA also believes that opt-in

- sources shonld be encouraged te pursue

opportunities to increase their use of
sulfur-free technologies at their
facilities. However, EPA maintains that
such technologies are already included
in the provisions providing credit for
demand-side measures (see Appendix
A, Section 1 of part 73 of this chapter
which includes sulfur-free technologies
in a list of examples of demand-side
measures).

EPA does not include, however, a
separate provision for “sulfur-fres
generation” in the utilization ‘
adjustment, because the term, as defined

in § 72.2 of thig chapter and used in
§72.91, inchudes all sulfur-free
generators in the utility's system. For
opt-in sources, EPA restricts
adjustments to utilization for improved
efficiency to measures performed at the
opt-in source itself or by the
“customers’” of the opt-in source [ie.,
electricity or steam users of the opt-in
source]. The Agency does not include
“sulfur-free generation”, because of
concems of replacing the opt-in source's
utilization without eny thermal energy
transfer, as required by section 410().

4. Expiration of a Non-Effective Opt-in
Permit

The proposed rule created an effective
date for an opt-in permit to be-the later
of the issuance of the opt-in permit by
the permitting authority or the
completion of the certification of the
combustion source’s monitoring |
systems. However, no time period was
specified regarding the length of ime
between the issuance of the opt-in
permit and these certifications. One . .
commenter requested clarification about
this time period and whether ornct the
opt-in permit would expire before
becoming effective. '

Response: EPA establishes, in the
final rule, an expiration date associated
with a non-effective opt-in permit. An

- optin perm;t will expire 180 days after

issuance, if it has not vet become
effective, The length of 180 days was
selected because the Hime period -+
incorporates the duration of EPA's
review of monitoring certification for
the combustion sourse’s CEM systems
and two months for the combustion
source to arrange testing, should the
combustion spurce wish to weit to
cert_ify its monitors unti the end of the
process.

EPA be%xeves that an expn&tmn date
is important to prevent combuston
sources from seeking a permit with no
immediate intention to opt into the Acid
Rain program. A combustion source
might apply early to enter the Opt-in
Program, but wait to make its permit-
effective in order to secure an allowance
allocation based on its current * - :
eriissions rate at the tme of application,
If the combustion source faced the
possibility of an impending emission
limitthat would lower its allowzble
emissions rate, the combustion source
could apply and then wait to install its
monitors and undertake its emission
reductions. In effect, the combustion
source would be seeking to cap1ta_hze on
emission reductions it would be
reauned to make based on cther

latory requirements.
PA sees no reasox to allow for.an
extended period of time during which a
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combustion scurce can secure iis
sllowance allocation and keep its
application pending. EPA wants its
applicants to be serious about entering
the Opt-in Pro and is concermed
about behavior that would lead
combustion scurces 10 seek an opt-in
permit and secure an allowance
allocation because of the prospect of
future, more stringent emission
limijtations. In addition, EPA does not
want to waste administrative resources
in reviewing applications and
processing permits for combustion
sources that are not ready to participate
in the program and may or may not .
actually opt in. The Agency believes = _
that the Hime period for the entire permit
process plus the 180 days added here,
a total of up to 24 months, is sufficiently
long for the combuston source to install
and certify its monitors considering that
the combustion sourcs must submit
upon application a monitoring plan,
detailing both the monitors’
confguration and equipment. EPA may
extend this time period of 180 days, if
the applying combustion source can
show that despite good faith effort
towards gertifying its monitors, it was
unable to complete such certifications
within this time frame.
5. Miscelluneous Issues
a. Opt-in Permitting
- As discussed in the preambie to the
proposeéd rule {58 FR 50056), the
permnitting procedures for opt-in sources
Lad been designed to follow the
approaches set forth at parts 70 and 72,
EPA has found it necessary, however, to
modify the permitting procedures in the
proposed opt-in regulation to handle
inconsistencies between the proposai
and parts 70 and 72, some of which
were noted by commenters or became
evident in permitting Phase I units and
establishing part 70 permitting -
programs. These relatively minor
changes in the fnal rule make the
permitting process conform beiter with
- the process used to permit utility units
affected undser the Acid Rain Program,
Cf the changes made to improve the
regulstory lenguage implementing the
opt-in permiting process, & few are
worthy of further axplanation, First, the
roles of the Administrator and the
permitting authority have been clarified.
Although the Administrator retains an
. important role in developing an opt-in
source’s allowance allocation for the
combusticn source’s opt-in permit, the
permitting authority has 2 greater role in
the final rule in developing the opt-in
permit than was su ed in the .
proposed regulatery language. Secondly,
the time frame under which the State as

permitting authority has to process an

. opt-in permit has been made consistent

with part 70, In the final rule, the State
has 18 months from the receipt of a
cotiiplete opt-in permit application or
such lesser time as approved under part
70. The proposed regulatory language
could have been interpreted to reguire
& permitting decision within 12 months,

There are several other specific
changes that relate to opt-in permitting.
One concerns the submission of a
compliance plan as provided under
§72.40. The upt-in compliance plan
must include an explicit commitment
on the part of the designated ‘

_representative to hold allowances in the

opt-in source’s compliance subaccount
egual to or greater than the wmount of
sulfur dioxide emissions emitted during
that year. Ancther concerns the term of
an opt-in permit. Opt-in permits issued
pricr to January 1, 2000 will expire on
December 31, 1999, Opt-in permits
issued after Jaruary 1, 2000 will have a
term of 5 years. Further, a provision has
been added to § 74.40 1o facilitate the

. opening of opt-in unit accounts. The

designated representative of an opt-in
source shall request the opening of such
an account in the Allowance Tracking
Systemn once its permit is final and
gifective. In addition, the rule language
is clarified concerning the deduction of

* aHowances in the circumstances of

withdrawal, shutdewn, reconstraction,
or change in source’s status as
unaffected under the mandatory portion
of the Acid Rain Program.

EPA neglected to explicitly discuss
the perrnit revision and renewal
procedures in the proposed opt-in
regulations and includes such language
in the final rule. Permit revision
procedures follow procedures set forth
in subpart H of part 72. The opt-in
regulation, part 74, reservesfor the
permitting authority the preparatien of
permit revisions and the
implementation of such revisions.

pt-in sources may renew their opt-
in permits through the same process in
which the opt-in permits were initially
issued, except that the permitting
authority shall not alter an opt-in
source’s allowance allocation when
issuing a renewal of an opt-in permit.
EPA believes that assurance of a
consistent stream of opt-in allowances is
essential to a viable Opt-in Program.
Without a consistent stream of
allowances, opt-in sources are unable io
plan for future-year compliance, and
purchasers of opt-in allowances will be
hesitant to enter into forward or futures
contracts because of the risk that the
allowances may not be available,

EPA alsc seeks to clarify the
relationship of title V and a combustion

source's ability to enter the Opt-in
Program. Specificelly, commenters
inguired whether a combustion source
must hold a title V permit to be an opt-
in source. Another commenter explored
the possibility for a mobile source, i.e.

a locomotive, to be eligible to opt into
the Acid Rain Program,

Consistent with title V of the 1990
Clean Air Act Amendments and
regulations promuigated in part 70, ail
affected sources are considered part 70
sources and therefore are required to
meet the parmitting requirements under
titie V. The statute, under section
50Z(a), makes unlawful “the operation
of an affected source {(as provided in
titte IV} * * * except in compliance
with a permit issued by 2 permiiting
authority under {title V])." Opt-in
sources are siecting to become affected
units and, therefore, are included as
affacted sources undaer the Acid Rain
Pro and in title V {see 42 U.S.C,
76514a(1)}. Therefore, all opt-in sources

must obtain title V permits. ‘
" Particularly in hﬁ:e: of the cbligation

for an affected unit to hold a title V_
permit, nonstationary sources are
excluded fom entering the Opt-in
Program. Title V expressly applies only
to statio sources {see 42 U.S.C.
7402(a)), Consistent with this statutory
provision, the Acid Rain regulations
define “source” in a way that refers only
to stationary sources: “Source msans
any * * * structure, installation, plant,
building or facility * * *.”
Consequently, affected units, which
must be located at affected sources, also
rmust be stationary, Locomeotives,
therefore, will not be accepted as
potential opt-in sonrcss. EPA has
modiBed the definition of the term
*‘combustion source” to include the
explicit requirement thet combustion
sources be stabonary sources.

b. Clarification of Eligible Combustion
Sources

The EPA will not require an official
applicability determination, as
discussed under § 72.6{c), fora
combuston source applying to opt into
the Acid Rain Program, but the Agency
will affirm as part of its review of the
opi-in permit application that the
cambustion source is indeed unaffected
and therefore eligible to opt in,
Combustion sources should be awere, as
detailed in the recently published
applicability guidance, *Do the Acid
Rain 80: Regulations Appiy to You?”
(EPA 430-R—-54-002), that units may be
required to provide documentation
supporting their nnaffected status.
Furthermore, that status may, in fact,
change over timne as certain unaffected
units become affected under particular
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operating or construction coneimons As
stated in the final rule under

§ 74.50{a)(3), should an opt-in source
become an affected unit, the
Administrator will terminate the opt-in
source’s opt-in permit and deduct all of
the allowancss allocated under the Opt-
in for current and future years.

It is the duty of the combustion :
source’s owner and operator to meet the
requirements of the Acid Rain ~-ogram
if the combustion source becomes |, _
affected. For purposes of keepuug

combustion sources aware of their

regulatory status, EPA will add

_certification statements"téoth to the opt-
in pemt epplication and to an opt-in
source’s anggal compliance certification
report that will state that the opt-in
source is only considered an affected
unit under part 74 and not an affecied
utility unit under § 72.6. ‘

Finally, cemmentars requested
clarification on the eligibility of certain
types of sources and sources located . -
outside of the continental 1.5, Although

" - the proposed nile was ambiguous

‘reparding the eligibility of unaffected
municipal waste combustors, the Snal
rule allows such combustors to be
eligible to 2pply for the Opt-in Program
provided that they qualify s a “unit”
and burn some amount of fossil fuel.
Combustion and process sources that
are located outside the continental 1.5,
{e.g., in Alaska or Hawait) are not
ehga'ble to opt in and the applicability
provisions in § 74.2 bave been modified
1o refiect this prohibition.

c. Modification to Uuhzau:-n
Calculation - :

- As d.lscussedmtheproposed mle .
under § 74.44, EPA selected an average
utilization to compare against the
baseline for making determinations of
reduced utilization. This average
utilization was calculated as a rolling
average of fuel input over threa years,
Four commenters agreed with EPA’s
-proposal to use a three-year rolling
average for determining reduced
utilization because such an approach
-would smooth out the peaks and valleys
that may occur in steam generation from
- year to year. Two commenters disagreed
with EPA’s proposal. One suggests that
EPA use & five- to eight-year averaging
period in order to account for normal
econamic cycles, The secand
commenter believed that an average
over multiple years would bias the
determination of rednced utilization,
awarding unnecessary alilowances in
individual years when emissions could
be low or near zero. The commenter
suggested that EPA should use annual
data because annual 80; emissions are’
proportional to annual fuel use.

Response EPA wﬂi keep its
calculation of average utilization
overall, but will modify its calculation
for the first and second years in which
the opt-in source participates in the
program and for the first and second
vears in which the opt-in source is
governed by a thermal energy plan.
Average vtilization for the first year will
equal the fuel input of that year.
Average utilization for the second year
will equal the average of the frst two
vears. Thereafter, average utilization
will be as proposed and equal a relling
average of three years,

EPA believes the purpose of using a
three-year rolling average tc determire
whether an opt-in source has reduced
itg utilization remains the sarme and
remeins valid: namely, as the
Comimenters recognize, to smooth ot
small fluctuations in the operation of
opt-in sources. The three-year interval is
consistent with the baseline period and
provides for a moere accurate
comparison with the baselineasa
measure of utilization than would |

longer intervals,
EPA modifes its calculation of

average utlization for the first two years
described above to address possible

- bias. With regard to the caleulation of

average utilization outside the context
of a thermal energy plan, the Agency
notes that in the proposed rule (58 FR
50124}, the average for the first two
yeass was based or the buseling level.of .
utilization rether than actual utilization

- of the opt-in sotxce. With suck a

methodology. an opt-in source that

consistently operates below its baseline
level could ealculate an artificially high
average nfilization for its first two years

" as an opt-in sdurce and thereby avoid

aliowance surrender. EPA feels that
such a windfell would be inappropriate
and that the methodelogy could create
the potential for abuse. Therefore, EPA
bases average utlization in these frst
two years on actual utilizetion for the
opt-in source in the first year and then
the frst two years,

Wwith regard to the calculation of
average utilization once an opt-in source
becomes governed by a thermal energy
plan, EPA beligves that the use of a
continuing three-year average for the
first two years under the plan wounld
distort the number of allowances
retained by the opt-in source. The
reascning for modifying the average
utilization caleulation is similar, Rather
than reflecting normal fluctuadons in
the operatior of the opt-in scurce whose
thermal erergy has been replaced, the
three-year average utilization calculated
for the first two years under the plan

" would award allowances based on the
©opt-in source’s prereplacement levels of

uthahon and could result in an
allowance windfall. Therefore, EPA
bases average utilization for the two
years immediately afier the thermal
energy plan takes effect on the actual
utilization for the first year and then the
average for the frst two years. ‘

d. Efficiency Adjustments for an Opt-in
Source Governed by a Thermal Energy
Plan

EPA clarifies an ambiguity in the
proposed rule regarding allowance
boldings among an opt-ip source and its
replacement units if the opt-in source
claims sfficiency improvements as part
of its annual ntilization. If the opt-in
source has estimated efficiency
improvements in its annual utilization

- and these estimates prove to be

incorrect, EPA could be placed in the
position of adjusting not only the
aliowance holdings of the opt-in source,
but also the holdings of all replacement
units after the reconciliation process has
ended {recall that annual compliance
reports are submitted in March, while
confirmation of enargy efficiency .
estimates are not submitted until Tuly}.
In order to avoid reassessing .
compliance of pechaps multiple
replacement units, EPA will consider
the number of allowances transferred to
replacement units fixed after the
reconciliation process has ended and
rely on the opt-in source to surrender
any additional aliowances neesded to

* make the sccounting consistent with the

confirmed efficiency estimates. EPA
maintains that 3t is reasonable for the
opt-in scurce, which made the initial
efficiency estimates, to bear the -
allowance consequences of correcting
those estimates. :

e. Definitions

EPA has found it useful to medify
certain definitions and to explain
certain terms applicable to the Opt-in
Program to make its provisions clearer.
Consistent with the procedures
established in part 72 subpart B and
referenced in § 74.4, the owners and
operators of & combustion or process |
source seeking to opt into the Acid Rain
Program must select a designated
representative. This designated
representative is charged with
representing the combustion or pracess
source with regards to all matters under
the Acid Rain Program. However,
during the opt-in permit application
progess, the combustien or process
source is not vat an affected unit nor an
affected source, and strictly speakmg,

- may not have a designated

representative under the existing
definition in § 72.2.
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The Agency amends the defisition of
designated reprasentative in § 72.2 to
include a responsible person authorized
by the owners and operators of a
combustion or process source as a
designated representative, This
individual has the same role and
responsibilities as designated
representatives for units affected under

the other provisions of title IV and must

complete a Certilication of
Representation as specified in §72.24.
The Certification of Representation
should be submitted prior to or
concurrent with the opt-in permit
application, Further, the definitions of
owmner and owner or operator have been
modified to include the appropriate
individuals at combustion and process
sources,

In addition, the definition of aﬁ'ected '

unit has been clarified to include units
covered under § 72.8 and part 74 of this
chaptar to be subject to the Acid Rain
emissions reduction requirements or the
Acid Rain emissions limitations. EPA
also has clarified the e of ths terms
“combustion source” and “opt-in
source” because of confusion expressed
by individual commenters on the
proposed rule. Prior to entering the Opt-
in Program, the entity wishing to opt-in
is referred to, in the final rule, asa
combustion source or a process source,
es appropriate. Cnce in the Opt-in '
Program, the combuston source
becomes an opt-in source and is referred
to-as such throughout the remainder of
the rule. An opt-in sourcs is an affected
unit under the Acid Rain Program.

Finally, in the preambie to the
proposed rule, Table 2 was in errar
regarding the definition of the opt-in -
source in various circumstances. The
revised Table 2 is-as follows:

 TABLE 2.—OPT-IN SOURCE
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-TABLE 2. —0OPT-IN SOURCE

DEFINITIONS
Type of con- Single dis- What is the

figuration at a crete en- H
gsingle site ity? optin source?

Individual boil- | Yes ....... | Boiler and all
er amitting stacks.
to multiple
stacks,

Muitipie boilers { No (e gach boiler
sharing mul- and its ap-
tiple stacks, propriate

ducts.”

Muitipte boilers | No .. | Each unaf-
and affacted fected boiler
units sharing and its ap-
single/mui- propriata
‘tipte stacks. ducts.”

=~ DEFINITIONS
Type of con- Single dis- What i
figuration ata | crate en- hat is the
gsingre site ; opt-in source?
Individual boit- | Yes ... | Boiler and-
ar amitting stack
to single -
stack. T
Individual bolk | Yes, 1o the | Bdiler, duct to
er as part of extent . the stack.
muttiple boil- that mon-
ers sharing ftoring is
singte stack spacific
1o e
o _{ optin
‘ source
Multiple boilers | No .......... .. | Each boiler”
sharing sin- ardd its ap- -
gle stack:~ - propriate
: duct.”

"—if the combustion sources wish to empioy
commoen stack monitering they may do so ac-
cording to the provisions of part 75 generally
ard §75.16 in particular of the Ackd Rain Pro-
gram,

f. Other Items

Three other miscellaneous changes
warrant mention. First, EPA has dacided
to allow submission of annnal data as an
alternative to monthly data for baseline

calculations, The rule has been altered.

in several places accordingly, Second,
EPA has modified a provision in part 77
to incorperate adjustments to allowance
deductions due to differences between
estimated and verified reductions in
heat input due to conservation,
improved elsctric efficiency, and
improved steam production efficiency.
Third, Appendix A, containing a draft
opt-in permit application form, has been
removed from the regulation. Forms will
be issued during p
implementation and will reflect, where
appropriate, comments submitted. =
EPA has also made revisions to parts
74 and 75 to befter integrate the Opt-in
Program with the rest of the Acid Rain -
Program. The bulk of the regulatory

_language relating to the monitoring of

combustion sources has been moved
from Subpart F in part 74 and inteprated

_ into part 75 to consolidete all

monitoring requirements for all affected
units in part 75. . o

. EPA has retained general references to
part 76, which is reserved far NO,
regulation, but removed specific .
refsrences to sections within part 76 in
the final rule, This reflscts the recent
decision of the U.S. Court of Appeals for
the District of Columbia Circuit vacating
part 76. . o

Finally, the proposed amendments to

. part 78 involving the exhaustion of

admipistrative appeals as a necessary
prerequisite to judicial review will not
be finalized in this rulemaking. Final

provisions concerning the exhsustion of
administrative remedies will be
addressed in a subsequent rulemaking.

g. Displav of OMB Control Numbers

EPA is also amending the table of
currently approved information
collection request [ICR) control numbers
issued by OMB for various regulations.
This amendment updates the table to
accurately display those information
requirercents contained in this final
Tule. This display of the OMB control
numpers and their subsequent
codification in the Code of Federal
Regulations satisfies the requirements of

.the Paperwork Reduction Act (44 U.S.C.

3501 et seq.) and OMB’s implementing
regulations at 5 CFR part 1320.

The ICR was previously subject to
public notice and comment priorto
OMB approval. As a result, EPA finds
that there is “good cause™ under section
553{b)(3)}{B) of the Administrative

" Procedurs Act {5 U,S.C. 553(b)(3)(B)) to

amend this table without prier notice
and comment. Due to the technical
nature of the table, further notice and
comment would be unnecessary. For the
same reasons, EPA also finds that there
is'good cause under 5 U.8.C. 5333({d}{3)
to make the amendments effective
immediately,

D. Impact Analyses

1. Executive Order 12866 (Regulatory
Impact Analysis) :

Under Executive Order 12886 (58 FR

- 51735 (October 4, 1993]} the Agency

raust determine whether a regulatory
action is "significant’ and therefore
subject to OMB review and the
requirements of the executive order. The
Order defines “significant regulatory
action” as one that {s likely to result in
a rule that may:

(1) Have an annual effect on the

-economy of $100 million or more or

adversely affect in a materdal way the
economy, a sector of the economy,
productivity, competition, jobs, the -
environment, public health or safety, or
State, local, or tribal governments or
communites;- .

{2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; -

{3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or 1oan programs or the rights angd
obligations of recipients thereof; or

(4} Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, OMB has notified EPA
that it considers this a “*significant
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regulatory actmn” w:thm the mearing

" of the Executive Order. EPA has
submitted this action to OMB for
review. Any changes made in response
to OMB suggestions or
recommendations are be documented in
the public record.

EPA estimated the total cost savings
of the opt-in regulations for the time
period from 1894 through 2010. Cost
savings are expected to accrue to both
affected utilities and opt-in sources. The
cost savings depend on the number of

. allowances sold by opt-in sources and
the price of allowances. The estirates
assume the use of 1985—87 baseline
data, the use of the lesser of 1985 aciual

-or aliowable rate, or the current rate at
the time the combustion source applies
to opt in, reduced allowance allocations
for reduced utilization, the transier of
allowances as a result of the *
replacement of thermal energy at the
allowable emission rate at the
replacement source, the installation and
operation of continuous emissions
mornitoring systems, and optiin sources
zre allowed to withdraw from the
program. Given these assumptions, an
estimated 408 combuston sources |
would opt in resulting in armual net
cost savings of approximately $10
million. The anatysis is contained in the
Economic Inpact Analysis (EIA) of the
- Opt-in Regulations, September, 1994, -
" EPA,OQffice of Atmosphenc Programs.

2. Regulatory Fle:vabzbiy.é.ct -
The Regulatory Flexibility Act 01980

requires each Federal agency to perform

a Regulatory Flexibility Analysis for all
rules that are likely to haven
“‘significant impact on a substantial
number of small entities,” Bacause the
Opt-in Program is a voluntary cost
reducing component of the ‘Acid Rain
Program, it will not affect small entities

. «adversely. Sourcesthat willnot benefit

from their participation will choose not -

to participate, Based on this analysis - -

and pursuant fo the provisions of 5

U.S.C. 605(b}, EPA hereby-certifies that

this attached rule, if promulgated, will - -

not have a significant economic impact
‘ona substannalnum‘ber of ama]!
-epntities, =
3. Paperwork Redﬁcﬁon Act” e

The information collection. .
requiremnents in this rule have been .
approved by the Office of Management
a.nd Budget (OMB) under the Paperwork
Reduction Act, 44 US.C. 3501 et seg-
and have been assigned control number
20600258, .

This collection of mformatmn hasan -
estimated reporting burden averaging 80
hours per response.and.an estimated -
annual recordkeeping burden averaging. . .

A e o s e

2 hours per respondent These estimates
include time for reviswing instructions,
searching existing data sources,
gathering and maintaining the data -
needed, and completing and reviewing
the collection of information.

Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden fo
Chiel, Information Policy Branck; EPA;
401 M St., SW. {Mail Code 2136},
Washmgton. DC 20480; and to the
Cffice of Informatien and Regulatory.
Affairs, Office of Managernent and
Budget, Washington, DC 20503, marked
“Attention: Desk Officer for EPA.”

List of Subjects
40 CFR Part 9

"Reporting and reco:d}.eepmg
requirernents, -

40 CFR Part 72 o

Environmental pmtecnon Acd raa.r.'.,
Administrative practice and procedure,
Air pollution control, Electric utilities,

-Intergovernmental rejations, Nitrogen -

oxides, Reporting and mcaordkeepmg
requuements Sulfar oxides.

40 CFR Part 73

Envircnmental protection, Acid rain,
Air pollution control, Electric utilities,
Reporting ang recordkeeping
~requirements, § Su].fnr ox:nd% . -

40 CFR Part 74

Environmental protection, Acid rain,
Air poltution control, Reporting and
recordkeeping requirements, Sulfur.

oxddes.
* 40 CFR Part 75 )

- requirements, Sulfur oxides.

Alr poilution contro]l, Carban dioxide,
Electric utilities, Nifrogen oxides,
Reporting and recordkeeping

40GFRPart77 =~ - - .+ e

Environmental protecuon, Adid’ ram,
Administrative practice and procedure, _

Alr pollution control, Electric utilities, © -

Nitrogen oxides, Penalties, Reporting .
and recordkeeping mqm.rements, Suifur’

" oxides,

40 CFRPart78 =~

Environmental protecton, Acid rain,

. Administrative practice and procedure,

Adrpolluton control, Electric utilities,
Nitrogen oxides, Reporting and
record}c.eepmg r&qmrements, Sulfur
oxides: - Wl kel I mew

Envmnxﬁental'pfotémon Acidraiz, " .

Dated: March 20, 1995. -
Carol M. Browner,
Adminfstrator, U.5. Environmental Protection
Agency.

For the reasors set outin the
preamble, chapter [ of title 40 of the
Code of Federal Regula'aons is amended
as follows:

PART -—[AMENDED]

1. In part G:
a. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136-126y:;
15 U.8.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.5.C. 331j, 346a, 348; 31 U.S.C. §701; 33
U.S.C 1251 et geq., 1311, 13134, 1314, 1321,
1326, 1330, 1344, 1345 {d) and {e}, 1361; EO.
11735, 38 FR 21243, 3 CFR, 1871-1875
Comp. p. 973; 42 U.5.C. 241, 242b, 243, 245,
3691, 300g, 300g-1, 300g-2, 300g-3, 300g-4,
300g-5, 200g-6, 300j-1, 300}-2, I00§-3, S00i4,
300j-9, 1B57 et seq,, 6501-6982k, 7401~

" 7671q, 7542, 96019657, 11023, 11048,

b. Section 9.1 is amended by adding

" a new heading and entries in numerical

order to the tab!e to read as follows:

§91 OMEB appmvalsunder!hePapemork
Reduction Act. .

* * x o= *

40 CFR crtahon_‘ ’ trol No
Suffur D:omde OpHns e
7432 e s L 208002587
- 74, 14 . - 20800258
. 74.16 . 20800258 .
74.18 . - .- 20600258 |
7420 ... o .. 2060-0258
T422 e 206002538
74287425 o iiierrereames 2060~0258
TEBT e 20600258
T8,43-74.448 . reerererans . 20600258
T4AE-T4.4T tiimvranneen - 2060-0258-
. 74 60—74.64 [ S -

R ' I T . - » R LI
. - - -

*_PART 72—PERMITS REGULATION

2. The aut.benty Citation for pa_rt 72is
. revised to read as follows: © -

- ..Authority: 42 U.S.C..7501, 7651, et seq.

- 3. Section 72.2 isamended as follows:
"a, By the introductory-text; -

'b. By revising the term for “Acid Rain . -

com liance option™;

v Tevising pa.ragraph {1)(i} of the
term “Acid Rain emissicns limitation™;
d. By revising the terms “Acid Rain
Program" “Affected unit”, “Allowable” -
© SO, emissions rate”, “Allowance ~ "0 °
deduction”, “Compensating unit”,

“Compliance certification”, -

- “Compliance plen; Designated

Representative”, “Owner”, “Owner or
- -.Operator?, *‘Phase [ unis”, “Phase I
unit; and Reduced utilization™; and
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e. By ad‘ding the following termsin ~ ~ Allowance deduction, or deduct when prézéss-;om:ce,- as evidenced bya

alphabetical order, “Combustion
source”, *'Operating”, “Opt-in”, *Opt-in
permit”, “Opt-in source”, “‘Replacement
unit™, and “Thermal energy".

§72.2 Definitons.

The terms used in this part, in paris
73,74, 75,76, 77 and 78 of this chapter
shall have the meanings set forth in the
Act, including sections 302 and 402 of
the Act, and in this section as follows:

* * L] * *

Acid Rain compliance option theans
‘one of the methods of compliance used
by an affected unit under the Acid Rain
Program as described in a compliance
plan submitted and approved in
accordance with subpart D of this part,
part 74 of this chapter or part 76 of this
chapter. - -
Acid Rain emnissions limitation
means: - -
(1) For the purposes of sulfur dioxide
emissions: .

(i) The tonnage equivalent of the
allowances authorized to be allocated to
an affected unit for use in a calendar
year under section 404(a)(1) and {a)(3} of
the Act, the basic Phase II allowance
allocations autherized to be allocated to
an affected unit for use in a calendar
vear, or the allowances authorized to be
allocated to an opt-in source under
section 410 of the Act foruseina
- calendar year:

L4 * o ”r - -

Acid Rain Program means the
natiopal sulfur dioxide and nitrogen
oxides air pollution control and
emissions reduction program
established in accordance with title IV
of the Act, this part, and parts 73, 74,
75, 76, 77, and 78 of this chapter. .

* E = ® *

Affected unit means a unit that is
sibject to any Acid Rain emissions
reduction requirement or Acid Rain
emissions limitation under § 72.6 or part
74 of this chapter.
* w * *

Allowable $0» emissions rate means
the most stringent federally enforceable
emissions limitation for sulfur dioxide
(in Ib/mmBtu} applicable to the unit or
combustion source for the specified -
calendar yaar, or for such subsequent
year as determined by the Administrator
where such a limitatiod does not exist
for the specified year; provided that, if
a Phase I or Phase [ unit is I#sted in the
NADB, tha “1985 allowable SO;
emissions rate” for the Phase T or Phase
O unit shall be the rate specified by the
Administrator in the NADB under the
data field *“1985 annualized boiler S0,
emission limit.” @ ..

" ' *

*

. * *x

- swrrender obligations of the Acid Rain

referring to allowances, means the
permanent withdrawal of allowances by
the Administrator from an Allowance
Tracking System compliance
subaccount, or fuhure year subaccount,
to account for the number of tons of 50,
emissions from an affected unit for the
calendar year, for tonnage emissions
estimates calculated for periods of
missing data as provided in part 75 of
this chapter, or for any other allowance

Program.

*

* % *

Combustion source means a statiopary.
fossil fuel fred boiler, turbine, or

*

. internal combustion engine that has

submitted or intends to submit an opt-,
in permit application under § 74.14 of
this chapter to enter the Opt-in Program.’
* * 4 * *

Compensating unit means an affected
unit that is not otherwise subject to
Acid Rain emissions limitation or Acid
Rain emissions reduction requiraments
during Phase I and that is designated as
a Phase [ unit in a reduced ntilization
plan under §72.43; provided that an
opt-in source shall notbea
compensating unit.
L]

- * *

*

Complinnce certification means a
submission to the Administrator or
permitting authority, as appropriate,
that is required by this part, by part 73,
74,75, 76, 77, or 78 of this chapter, to
report an affectad source or an affected
unit’s compliance or non-compliance
with a provision of the Acid Rain
Program and that is signed and verified
by the designated representative in
accordance with subparts B and I of this
part and the Acid Rain Program
regulations generally.

* * L4 L

Complience plan, for the purposes of
the Acid Rain Program, means the -
document submitted for an affected
source in accordance with subpart C of
this part or subpart E of part 74 of this
chapter, or part 76 of this chapter,
specifying the method(s) (including ene
or more Acid Rain compliance options
as provided under subpart D of this part
or subpart E of part 74 of this chapter,

" or part 76 of this chapter by which each

affected unit at the source will meet the
applicable Acid Rain emissions
limitation and Acid Rain emissions
reduction requirements, '

* * * * *

Designated representative means a
Tesponsible natural person authorized
by the owners and operators of an
affected source and of all affected units
at the source or by the owners and
operators of a combustion source or

certificate of reprasentation submitted
in accordance with subpart B of this
part, to represent and legally bind each
owner and operator, as a matter of
federal law, in matters pertaining to the
Acid Rain Program. Whenever the term
“responsible official” is used in part 70
of this chapter, in any other regulations
implementing title V of the Act, orin a
State operating permit program, it shall
be deemed to refer to the “designated
representative” with regard to all

- . rmatters under the Acid Rain Program.

* *

Operating when referring o a
combustion or protass source seaking
entry into the Opt-in Program, means
that the source had documented
consumption of fuel input for more than
876 hours in the 8 months Immediately

_preceding the subrmission of 2
combustion source’s opt-in application
under § 74.16[a) of this chapter.

* > * * *

Opt in or opl into means tc elect to
become an affected unit under the Acid
Rain Program through the issuance of
the final effective opt-in permit under
§ 74.14 of this chapter.

Opt-in permit means the legally
binding written document that is
contained within the Acid Rain perrnit
and sets forth the requirements under
part 74 of this chapter for a combustion
Source Or a process source that opts into
the Acid Rain Program.

Opt-in source means a combustion
source or process source that has elected
to becorne ar affected unit under the
Acid Rain Program and whese copt-in
permit has been issued and is in effect
* - - * *

Owner means any of the following
persoms: | , I

(1) Any holder of any portion of the
legal or equitable title in an affected unit
or in a combustion source or process
source; or - : - ,

{2) Any holder of a leasehold interest
in an affected unit or in a combustion
SOLYCE OF Process S$ourte; or

{3) Any purchaser of power from an
affected unit or from a combustion
source or process source under a life-of-
the-unit, frm power contractual
arrangement as the term is defined
herein and nsed in section 408(i) of the
Act. However, unlegs expressly
provided for in a leasehold agreement,
owner shall not include a passive lessor,
or a person who has an equitable
interest through such lessor, whose

* * o

" rental payments are not based, either

directiy or indirectly, upon the revenues
or income from the affected unit; or

(4} With respect to any Allowance .
Tracking System general account, any
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person identified in the subrmsszon
requlred by §73.31(c) of this chapter
that is subject to the binding ag:eement
for the authorized account
representative to represent that person s
ownership interest with respect to
allowances. . .

* * * * *

Owrer or operator mMeans any person
who is an owner or who operates,
controls, or sipervises an affected unit,
affected source, combusticn source, or
process source and shall include, but
not be limited to, any holding company,
utility system, or plant manager of an
affected unit, affected source,
combustion source, O Process Source.
x x® w* X *

P.hase I unit means any affected unit,
except an affected unit under part 74 of
this chapter, that is subject to an Acid
Rain emissions reduction requirement
or Acid Rain emissions Hmitations .
beginning in Phase I. . . .
x x= *x =" - .

Phase II unit means any affected umnit,
except an affected unit under part 74 of
this chapter, that is subject to an Acid
Rein emissions reduction requirement
or Acid Rain emissions imitation
during Phase Il only.
= x * * *x

Reduced utilization means & ‘
reduction, during any calendar vear in
Phase I, in the heat input {expressed in
mmBtu for the calendar year} at a Phase
I umit below the unit’s baseline, where
such reduction subjects the unit to the
requirément to submit a reduced
utilization plan under §72.43; or, in the
case of an opt-in source, means a
reducton in the average utilization, as
bpemﬁed in § 74.44 of this chapter,of an
opt-in source below the opt-m source’s
baseline. . B}

" = * o= *

Replacement unit means an affected
unit replacing the thermal energy
provided by an opt-in souxce, where
both the affected unit and the opt-in
source are governed by 2 thermal energy
,pIan )

* - ‘.* *

Thermal energy means the thermal
output produced by a combustion
source used directly as part ofa
manufacturing process but not used to
produce electricity.

x * * = x*

4, Section 72.4 is amended by revising
parag*apbs (a}(1) and (a}(2} to read as
tollows: . .

§72.4 Federal authority.

a] * = &

(1) Secure information nesded for the .
purpase of developmg. rev:smg. or

‘ des1

leemen._mg. orof deuerm;mnc
whether any person is in violation of,
any standard, method, requirement, or
prohibition of the Act, this part, parts

73, 74, 75, 76, 77, 2nd 78 of this chapter; -

(2) Make inspections, conduct tests,
examine records, and require an owner
or operator of ar affected unit to submit
information reasonably required for the
purpose of developing, revising, or
implementing, or of determining -
whether any person is in viclation of,
any standard, method, requirement, or
prohibition of the Act, this part, parts
738,74, 75,76, 77, and 75 of this chapter.
*” a* LS * * -

- 5. Section 72.9 is amended by revising
pa:agraphs (g){6) and {g}(7) to read as
follows:

§72.9 Standard requirements.
* * . ow * *

( ] * kX

{6) Any provision of the Acid Rain
Program that applies to an affected unit
(including a provision applicable to the
designated representative of an affected
unit) shall also apply to the owners and
operators of such unit. Except as
provided under § 72.41 {substitution
plans), § 72.42 (Phase I extension plans),
§72.43 (reduced utilization plans),
§72.44 (Phase T repowering extension
plars}, § 74.47 of this chapter (thermal
energy plans), and part 75 of this
chapter (NOyx averaging plans), and
except with regard to the requirements
applicable to units with a common stack
under part 75 of this chapter (including

- §§75.16, 75,17 and 75.18 of this

chapter}, the owners and opetators and
the designated representative of one
affected unit shall not be liable for any
viclation by any other affected unit of
which they are not owners or operators
or the designated representative and
that is located at a source of which they
are not owners or operators or the

ated representative.
7} Each violation of a prow.sxon of
t}ns part, parts 73, 74, 75, 78, 77, and
78 of this chapter, by an affected source
or affected vnit, or by an owneror
operater or designated representative of
such source or unit, shali be a separate
violation of the Act. - .
* * * * &, ,

- 8. Sectlon 72.21 is amended by
revising paragraph {e) to read as follows:

§72.21° Submissions..

i * * * *

(e) The provisions of this section shall
apply to a submission made under parts
73,74, 75,76, 77, and 78 of this chapter
only if it is made or signed or required-
to be made or signed, in accordance
with parts 73, 74, 75, 76, 77, and 73 of .
this chapter, by:

" (1} The de51g:nated representame or
(2) The authorized account
representative or altermate authorized
account representative of a unit account.
7. Section 72.30 is amended by
revising paragraph (c) to read 2s follows:

§£72.30 Reguiremant to apply.
x - - * * *

(c) Duty to reapply. The designated
representative shall submit a complete
Acid Rain permit applicatior for each
source with an affected unit at least 6
months prior to the expiration of an
existing Acid Rain permit governing the
unit during Phase II or an opt-in permit
governing an opt-in seurce or such
longertime as may be approved under
part 70 of this chapter that ersures that
the term of the existing permit will not
expire before the effective date of the. .
permit for which the apphcatmn is
submitted.

8. Section 72.40 is emended by
revising paragraph {b}{1} mtroductory :
text to read as follows: :

'§72.40 General.

= *” b * *

(b} Multi-unit compliance options. (1}
A plan for a compliance option, under
§72.41, 72,42, 72.43, or 72.44 of this
part, under § 74.47 of this chapter, or an
NOx averaging plan contained in part 78

_ of this chapter, that includes units at

more than one affected sowrce ghall be’
complete only ift .

9. Section'72.72 is amended by
revising paragraph (b)(1) intreductory
text; and paragraphs (b)(1){i) (A} and (BL
(bj(1)(11) (A} and (C), (B}1)(v),
£0)(1)(>dv}; the first sentence of (b}{5)(i),
?El? paragraph B¥M5¥Hvi)to reaci as

ollows

§72.72 State permit program appravai
criteria.
* - - - -
} x* kX N
{1} Acid Rain Permit Issucmce

Issuance or denial of Acid Rain permits
shall follow the procedures under this

“part, part 70 of this chapter, and; for
. combustion or process sources, par‘t 74

incinding:

{i} Permit application—

{A} Requirement to comply.

{1} The owners and operators and the
designated representative for each |
affected source, except for combustion
0T process sources, under jurisdiction of
the State permitting authority shall be
required to comply with subpa:ts B,C.

‘and D of this part.

72} The owners and opemtors and the
designated representative for each
combustion or process source under -
jurisdiction of the State permitting
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authority shall be Teguired to comply
_ with subpart B of fhis part and

B, C,D, 2mA E of part 74 of this chapter.

[B) Effert of on Acid Rain Permit
Appiicetion. A complete Acid Rain
permit application, except for a permit
apphcat:on far &8 combustion nrprocess
source, shall be binding on the owmners
and gperainre and the designated
representative.af the sffected sanrce, all
afferted naits gt the saneee, and any
other unit govrerned bythe permit
application and shall be as
an Acid Rain parmit, Emm the daie of
sithmission of the ion
until the issuance ar denial of the.Acid

Rain permit nunder paragrapb [B])(2}{xd1)
of thissection.
{ii) Drorf¥ iporueit. -

{A) The Ste peemMtiog suthority
shall prepare tha draft Acid Rain permit
in accomiance weith subeart Eofthis part
or, foracoodmstion pr Bomce,
subpart B of part 74 i feis chaper, or
deny a draft Acid Rain permit,

w” > T * "

[C} Prior to issuance of a draft permit
for a comrusfion or process source, the
State peouitting euthority shall provide
the designated rapresantative of 2
comibusticn or process souree an
opportumity to confirm s Fritention to
opt-in, in accordence w.rth F7an3 of
ﬂ:us chapter.

* - * * .

. .Ix.lfmposed Permit. Following the
public notice and comment perficdon a
draft Acid Rain permit, the permitting
authority shall Incorporate alt changes
necessary.and issuea propossd Add
Re'n permit in accordance with subpet
E of this par or, Yor commbuston or
process sources, in accordance with
submart B of part 74 .af this capter or
deny a proposed Acid Rain permit.

{xiv) Except as provided in § 72.73{b)
and, with egard 1 oconbustion or

summ §75.14{0) 6 of this
cb:mtez ‘Simte pErmitting anthority
shalinssmardunymﬂmd Bain permdt
within 15 semesths af secei ving »
complete Acid Rein permit apphication
submitted in aconrdmrewith § 7227 or
such Iessarﬁmaapprmdmder partvl
ofihzsd@u:. -

5% A<t ﬁnm procadures.

) Appesks ofthe Acid Rain portion
ofan Yssued by the
Statep zutherity trat 'dﬂ not
challenge or involve decisionsor, ©
Echumu‘fﬂmhﬂ.uﬁmisu-z‘mm&u g
part, pAriS 73, 72, 75, 96, 77 and T8 of
this =ioe¥] be vondiched
accorér.:g‘tn pracedures -esmbﬁsh-ed Ly

the State moder '§ 70 4Tb) {35 of this
cha:p‘ter. -~ ok W .
[¥1} A fathuze of the Stale permitting
authoity to Issue an Acid Rain persit
in accordance with 4 72.73(B)(1){i} or,
with regazd fo0 combustion or
sowces, § 74-14[0)i60 af fhis chapter
shall be greund for Bling an appeal.
= * T k.l E
10. Secion 728145 amanded by
removing ihe word “‘and "’ from theend
of paragrapn (Bi3); by replacing the
period with 4 and” at the cad of
paragraph (b}4) and byaddiag
paragraph (B}{8) 4o sead s follows:

§72:81 Permit modifications.

n E * * *
]*!l

(5) Changes in a thermal emergy -pla_n
that result in any addition or subtmaction
of agepiacemnabt it arany
affecting the npmbar nfsddowances
tm&mdk&emﬁmmd
t’mmnlem:gy -

11, Sadmn 7283 samrnhi Sy
revisizg paragranh {a18), fui(n1), moed by
additg paraprapn (a1} o mﬂas

follows:.
§7283 Mm:m:mam«epem amendment

[a] LI

(6)E) Temninatisn wfa oommpknace
optiarin fhe permit; peovided that 211

nmamsﬂ'tmmﬁm u';gaé;s
subpart Dol <¥c ant
pmcedune sha]l.n{‘:ge amed toterminate
Hlan afar Dacember 31,
1999 maPhase {-axtencion plag;

i) For ope-in sources, tarmisadiog 51
a mphaﬁ@imm thsi:emart;
téroxdnation .w:.de:é:mg? af.thxs
chapier.are reet. :

{11) Ghangesmawenag}p}aa
that donot reszlt Tn the addition o
subtmaction of a replanamerrt unit nr eey
cimpe difsctmpthe number pd
allowanres 'tran?mdforﬁm

oi thermad

12) fﬂmm%émt&e
Administrator has determined io be
similar to those in paragrapbs (a){i}
th:ough {13] i ibis sectton.

L ® ., - e

PART 73—-SULFURm

ALLOWANCE SYSTE®
312, The anthority Giation for pant 73
isrevised 4o sead as Jollews:
Authprity: 2 {15:C. #601 a0 75515:;&;
© 13 Section 7334 T mmerded by
revising paragraphs to)(2) and Tied4o

read as follows:

§73.38 Recordationin accoumts,
* - . “*x = -
(C} w = *

(2} All aBeweances aliocaiedor
deducted oursuant o ¥4 7241, 72.42,
72.43, and 72.44 and part 74 ofthis

chapter;
{8) All allsavances deducted or

returned pursaant 2o §§ 74.35/d), 72.91

. and 72.92, part 78, and part 77 el this

chapter.

* Rl - L3 -~

14. Section 73.35 Ts armended by

revising paragraphs (631) and ®12) to
read as follows:

§7835 Comghiance.

* > L] - L]

[b) DeducHons for compliangs. {1)
Except as provided io paragraph [d) of
this section, following the recordafion of
transfers subrpitted correctly far
recordation in the comptiance
stbaccount pursuantto paragraph Je) of
this section and subpart D of rhis part.
the Administrater will deduct ~
allowances from each affactsd unif's
compliance subaccount In accordence
with the allowance dedugtion formula
in § 72.95 ol this chagter, or, for uptin
_“sources, the sllowancededuction -
formaila in §74.299 of ks chapter, and
any correctinn made under 3 7255 o7
this«chapter. [2) The Administrator will
make deductions unf] gither fhe
nwmber .of allowancss deductad is.equal
to the amount calmilated In arcordance
with §72.95=f this chapter, or, Tor opi-
in sonzrees, in sceordance with § 7448 oF
this chapler, as modified under §72.95
of this chupier or until no more
allowances remain in the ccmpliance
subaccsunt.

= = * * L

15. Sedtior ¥3.52 iz amerded by
revising paragraphs {a¥ 5 4o vead ac
EDows: )

§73 52 EPA recondation

= £ * - &«

{a]RCI

. {3)1f the alovemeas ,uie.niu&ﬂ by
serial number specified pursuant to
§73.50(b)(1)(1i)} are subject to the
limitation on transfer imposed pursuant
10 §72.24ThY(14E of this chapter, §74.42
of this chapter, or§72.47{c) ofthis
chapter, the transfer is in sccordance
with such Hmitathes; and

—— ek % - * *

16, Titdn 4D ﬁmw&fxé'by mithng
" part 7i%tetead askllaws:
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PAR'I: 74—SULFUR DIOXIDE OPT-INS

Subpart A—Background and Summary

Sec, S

74.1 Purpose and scope.

74.2 Applicability.

74.3 Relatiopship to the Acid Rain program
requirements.

74.4 Designated represenative.

Subpart B—Permitting Procedures

74.10 Roles—EPA and permitting suthority,

74.12 OCpt-in permit contents.

74.14 Opt-in permnit process.

74,16 Application requirements for
combustion sources.

74.17 Application requirements for process’

sources [Reserved]

74,18 Withdrawal.

74.19 TRevision and renewal of ODt -in
permit.

Subpart C—Aliowanca Calculation for

" Combustion Sources

|
i
!

74,20 Data for baseline and alternative
baseline, ' -

74.22 Actual SO emissions rate.

74.23 1985 Allowable S0 emissions rate.

74,24 Current ellowable SO» emissions rate.

74.25 . Current promulgated SO; efmssmns

. limit,

74.26 Allocation formula

74.28 Allowance Allocation for combustion
sources becoming opt-in sources on a
date other than january 1.

Subpart D—Aliowance Calcufation for
Process Sources [Reserved]

Subpart E-~Allowance Tracking and
Transfer and End of Year Compliance

74.40 Establishment of opt-in source |
allowance accounts,

74.41 Identifving allowances,

74.42. Prohibition of future year transfers,

74,43 Annual compliance certification
report.

74.44 Reduced ntilization for combustion
sourees. '

74.45 Reduced utilization for process
sources [Reserved),

74.46 Opt-in source shutdown,
reconstructon or change in affected
status,

74.47 Transfer of allowancx frorn the
replacement of thermal energy— - - -
combustion sources.

74.48  Transfer of allowances from the
replacemer.t of thermal ene*gy—process
sources [Reserved]:

74.48 Calculation of deduc‘...ng allowa.nces

74,50 Deducting opt-in source allowances
from ATS accounts.

Subpart F—Monitoring Emissicns:
Combustion Sources

74.60 Monito:ing requirements.
74.61 Mounitoring plan,

Subpart G—Monitoring Emissions: Process
Sources [Reserved]

;. Authority: 42 U.8.C. 7601 and 7651 et séq.

Subpan A—Background and Summary

§74.1 Purpcse and scope,

_ The purpose of this part is to establish
the requirements and procedures for:

(a) The election of a combustion or
process source that emits sulfur diexide
¢ become an affected unit under the
Acid Rain Program, pursuant io seciion
410 of title IV of the Clean Air Act, 42
U.S.C. 7401, et seq., as amended by
Public Law 101-543 (November 15,
1990); and

{b} Issuing and modifying operating

" permits; certifying monitors; and
allocating, tracking, transferring,
surrendering and deducting allowances
for combustion or process sources’

" electing to become affected units.

§74.2 Applicability.

Combustion or process sources that
are not affected units under § 72.6 of
this chapter and that are operating and
are located in the 48 contiguous States
or the District of Columbia may submit
an opt-in permit application to become
opt-in sources upon issiance of an opt-
in permit. Units for which a written
exemption under § 72.7 or § 72.8 of this
chapter is in effect and combustion or
process sources that are not operating
are not eligible to submit an opt-in
permit apphc:atmn to become opt in
sources.

§74.3 Relationship to the Acid Rain
program requirements.

(2) General. (1) For purpeses of
applying parts 72,73, 73, 77 and 78,
each opt-in source shall be treated as an
affected unit.

(2) Subpart A, B, G, and Hof part 72
of this chapter, including §§72.2
(definitions), 72.3 {measurements,
abbreviations, and acronyms), 72.4
(federal authority), 72.5 (State
authority), 72.6 {applicability), 72.7
(New units exemption), 72.8 (Retired
units exemption}, 72.9 (Standard
Requirements), 72.10 (availability of
informaticn), and 72.11 {computation of
time}, shall apply to this part.

(b) Perrnits. The permitting authority
shall act in accordance with this part
and parts 70 and 72 of this chapter in
issuing or denying an opt-in permit and
incorporating it into a combustion or
process source’s operating permit. To
the extent that any reguirements of this
part, part 72, and part 78 of this chapter
are inconsistent with the requirements
of part 70 of this chapter, the
requirements of this part, part 72, and
part 78 of this chapter shall take
precedence and shall govern the
issuance, denials, revision, reopening,
renewal, and appeal of the opt-in
permit. .

(¢) Appeals. The procedures for
appeals of decisions of the
Administrator under this part are
contained in part 78 of this chapter.

(d) Allowances, A combustion or
process source that becomes an affected
unit under this part shall be subject to
all the requirements of subparts Cand
D of part 73 of this chapter.

{e) Excess emissions. A combustion or
process source that becomes an affected
unit under this part shall be subject to
the requirements of part 77 of this
chapter applicable to excess emissions
of sulfur dioxide and shall not be
subject to the requirements of part 77 of
this chapter 2pplicable to excess
ernissions of nitrogen oxides. |

{f) Monitering. A combusticn o
process source that becomes an affected
unit under this part shall be subject to
all the requirements of part 75,
consistent with subparts F and G of this
part.

§74.4 Designated representatlive.

{a) Tke provisicns of subpart E of part
72 of this chapter shall apply to the
designated representative of an opt-in
source.

(b) if a combustion or process source
is located at the same source as one or
more affected units, the combustion or
process source shall have the same
designated representativa as the other
affected units at the source, .

Subpart B—Permitting Procedures

§74.10 Roles—EPA and permitting
authority. -

{a} Adminisirator responsibilities. The
Administrator shall be responsible for
the following activities under the-opt-in
provisions of the Acid Rain Program:

(1) Calcuiating the baseline or
alternative baseline and allowance . .
allacation, and allocating allowances for
combustion or process sources that
become affected units under this part;

(2) Certifying or recertifying
rmonitoring systems for combustion or
Drocess sources as provided under
§74.62

{3) Estabhshmg atlowance accounts
tracking allowances, assessing end-of-
vear compliance, determining reduced
utilization, approving thermal energy
transfer and accounting for the .
replacement of thermal energy, closing
accounts for opt-in sources that shut
down, are reconstructed, become
affected under § 72.6 of this chapter, or
fail to renew their opt-in permit, and
deducting allowances as provaded under
subpart E of this part; and

(4) Ensuring that the opt-in source
meets all withdrawal conditions prior to
withdrawal from the Agid Rain Program
as provided under § 74.,18; and
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(5) Approving and disapproving the
request to withdraw 'from The Actd Rain

Program. :

(b) Farmriting arthardy
respomsihilities. The permmiting
authority shell be responsible forthe
foliowing artivities:

{1} dssming the dmft and Boal opt-in
perrmit;

(2 ﬂem:g and renewing the opt<in

{3} E’mnmmtmgfheaapt m’paszmﬂ for
an optin souroe as provited in § 7418
(withdrawall, § 74 45 fshoddown,
reconstmetion ar change in affectsd
status) emd § 74:55 (degyrting
allowances), )

§74.12 COpi-in paoriit contents,

{8) The opt-in parmit shall be
includedin the Acid Rain penmit.

)] Scope, "Ehe opt-ln permit
provisions shallapply onty o the opt-
in source and not to any other affected
units

{c} Comfﬂzé:upi-mpmt
imok any deaft or gropesad opt-in
permd contein the following

elemants in Eamﬂspﬁ::ﬁﬂdby'tbﬁ
Administrator:

{33 Dﬁile&amentsmqmed dara
completnapi-in permit applioation as
P?QVibdﬂd undear § 74.16 fercombmstion
sources-ar urder § 78.17 for process
souroes er,ifapplicable, all.eloments
required for anemplate spi-in perrnit
renewal application as provided in
§ 74239 for sooeyngtion santees.or ander
§74.17 far process sources; ’

(2) Theallowance allocaton Torthe
opt-in source as determined hy the
Adroiristrator wmder stibpart C ol s
part Tor-comfiastion somrces orstbpart
D of this part for processsonrces;

{3) The standard Teguirements
as provided mmder'§72.9 ol thischapter,

excep! that the istans i §7R.8{d) of
this-chaptersha¥l mwot be incuded nthe
opt-in perwit; and

2 Termingtion. “The provisiontthat
participatiem of a-combustion or process
souree inthe AGd Rain Program maybe
termingted oaly in accordance with
§74.18 (withdrawal), § 74.46
{simutdovm, reconstrocton, or thange in
affected status), 2nd §74.50 @eductmg
an[?iﬁg:g deemed

nqp'c—m permi G5 o
incorporate the defttiopsoiterms
under §7220i e er.

{e).Parmit shield. optdn source
operated in socedancs seith ¥he optin

gowerns dhe optdn source
andthat was sesned in oonrpliance with
tifle IV of fhe Act, as provided in this
part and parts 72,773,775, 77, and Z8.of
this chapter, shajl he deomed to'be
OpeTating in couaplisrre arith the fcid
Rain! mTept as ?mmdad in
§72. Q{gﬁshlfths chapier.

1} Tem oF opt-in wrmrt ﬁmapt—m
permit shall be issued for a peried of 5

" years and may be renpweadin

accordance with $74.19; provided

(133 en-opt-m permit is Igsued prior
to Janwary 1, 2000, then the optm
permit mmy, 2t the vption of the
permitiing wuthority, expire on
Devember 31, 1999; and

(2) I &n affected unit with en Ackd
Rain perssit is located ot the same
source asthe combustion seures, the
combusticn source’s opt-in perrit may,
at thesgpticn of {he permitiing avthority,
expire enthe some date-asithe affected
unit's Acd Rain mnmt'expﬁ'es.

§74.14 Qptin mﬂpma& )

{a) Submission Thedestignated
representative of a combustion or
Process source may submmt ®n opt-in
permit applicetion wed 2 moTTering
plan‘to-the Adwvinictratorut anytime for
any wombuston or precesssenros that
isoperiting.

Th) Bsenanze o denicl of opt4n
pemaits. The permitiivg aurthority shail
issne or damy opi<in permits oy Eevisions

- of opt<n parmdts in moooriamce with the

25 in part 70ofthis
and sphpatts ¥ and G o pert 72 of his
chatrer, exvept s provided in s

sectiocn. -

{1) Sappiemenial L’jomnﬁon.
Regardless-of whether the opt-in permit
application is complete, the
Administrator orthe
authority may request sibmission ofany
additional Information that tre
Adreinistrater or the perndtting
authority determines to'be mecessary in
order to review the opt-in permit

teaifion orto Issuean optin permit.

P?Dz] Interim review-of monftaring plan.
The Admirfstraterwill determane, om
an interim basis, the sufficiency of the
monitoring plan, eccompeanying the opt-
in permit application. A monitoring
plan ¥s-suffcient, for purposes-of
interim review, il the plan sppesrs to
contein infermation demenstrating Shat
all S0:-emissions, WO, exvisstons, T5:
emissions, axd opacity oitfhe
cambustion o proceas-source aTe
monitered and reperted ineccordance
with part 75 ol this chapter. This
irterisn review of suffictency-shall not
be construed as'the approvaler
disepprovel of the-combustion or

TOCESS soreets monitoring System.
P 13 ismnceo}' dmﬁ.ept-:g.a permit.
Afterthe Adinimistrator deterarines
whether the vombustion o process
source’s nerEtoring plan s sufficient
under paragraph IDH{E] -cT thissection,
the permitting suthesity sheil servethe
draft-opt-in permit-or T denial ol a
draft permit orthe draft pptsin peroit
revisions or the denial of draft opt-in

permii revisiomson fhe &emgna‘ted
representative of the combustion or
process sonrce submiting an opt-in
permit application. A draft permit or
draft opt-in permit Tevision st notbe
served or issued if the mondtoring plan
s gigtermined not 4o be-suifficient,

{(4) Confirmation by source of
intention to optin. Within 21 <alendar
days from thedats of servine of the drlt
opi-iz permait or the denial of the draft
opt-in permit, thedesignated
Tepresentative of a combustian ar
process source submitting an opt-in
permit application must subnost o the

Adwinistrator, in mriting, a
confirmation or recision of the source’s
intention to become an opt-inzeurce
under this part. The Adminisirator shall
treat the failure to make a timely
submission as a recision of the source's
intenfion to become =n opt-in source
and as & withdrawal oTthe optin permit

applicati :

FS) Issuance of draft opt-inpermit. 1f
the demgnltsdmpmmuvemnﬁnns

the vorzbustion wrprocess wource™s
Imtemtien 1o ept #n aoder paragraph
(b3(4) of this section, the permirting
authority will give notice of the-dra¥t
opt-in permit or-deegal of the drakt opt-
in peretitaed an opportunity Tor public
commment, &5 provided uoder § 72.65 of
this chapter with regard to a draft
permitwremiel of a Srafl permit 4f tee
Administrator is the permithng
authority or as prosided in.accordance
with part 70 of this chapter awvith ragard
to & draft permit or the denial ¢T a draft
permit if ﬁxe State is the permmitting
authority.

(8) Permit decision deadimes. (1) Ethe
Administrator isthe permitdng
authority, an opt-in permit-will be
issued or denied within 12 manfhs of
receipt of a complete opt-in permit
application.

ii) If the State is the permilting
authority, an apt-io permit will be
issued ordenied within 18 monthsof
receipt of 2 complete opt-in permit
applmzimn-or such lesser time

pproved ander ?m:i 70 efthiswchapter.

?J Withdrawa! of opt-+n perngt
applicating, A semimistion o process
soimee may withdrew its opt-dn permit
application at any tirae prisrte'the
issuance of fire Bnal-ept-in permmit. Gnee
a cormbuston -or process source
withdraws its application, in orderto re-
apply, it must submit 2 newoptdn
permit application in sccordanos with
§ 74.16 for combustion sources or
§74.17 for process sources,

(d) Entry’inte Acid Rain Program.—(1)
Effectize date. The effactive dxte efthe
opt-in perrait shall be the f#reary 1,
April 2, july 1, or Octebar 1dsra
combustion or process source providing
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monthly data under § 74, 213 or januan*
1 fnracemimsnonorpmcesssaume
providing apnual data under §73.29,
following the later of the issnance of the
opi-in permit by the permitting
authority or the completion of
monitoring system certificaticn, as
provided in subpart F of this part for
combustion sources or subpart G of this
part for process sources. The
combustion or process source shall
become an
unit as of the effective date of the opt-

in permil.

‘ } 23 Allowance allocation. ARer the
opt-in permit becomes effective. the
Administrator will silocate allowances
to the opt-in sgurce as provided in
§74.40. i the effective date of the opt-
in permit is not Jannary 1, allowances
for the frst year shall be pro-rated as
provided in § 74.28.

le} Expiration of opt-in perm:z An
opt-in permit that is issued before the

. completion of monitoring system
certification wnder subpart F of this part
for combustion sources or ander subpart
G of this part for process scurces shall
expira 180 days after the permitting
autiiority serves the opi-in permit on the
designated representative of the -
combustion or process sowrce governed
by the opt-in permit, unless such
monitoring system certification is
cornplste. The designated representative
may petition the Administrator to
extend this time period in which an opt-
in permit expires and must explain in
the petiion why such an extension
should be granted. The designated
representative of a combustion source
govemmed by aa expired opt-in permit
and that seeks 1o become an apt-in
source must submit a new opt-in permn
application.

§74.16 Application requiremems for
combustion sources,

{a) Opt-in permit application. Each
compilete opt-in permit appiicatinn for a
combmstion source shall contain the
fcllowing elements in a format
prescribed by the Administrator:

{1 Icienuﬁcauon of the combustion
scurce, including company name, plant
name, plant site address, mailing
address, description of the combustion
source, and information and diagrams

.on the combustion source’s
configuration; - )

(2) Idenuﬁcatwn of the d951gnated
representative, including name, address,
ielephone number. and facsimile
number;

{3) The year and month the
combusticn source commenced ..
operation;

(4) The number of hours the
combustion source operated in the six

opt-in scurce and an affected -

months preceding e opt-in p-em'm
applicaticn and supperting -
documentation;

{5} The baseline or alternative
baseline data under §74.20;

(6) The actual SO; emissions rate
under § 74.22;

- {7) The allowsable 1985 SO; emissions
rate under §74.23;

{8) The current allowable S0;
emissions rate under §74.24;

19) The current promulgated SC:
emissions rate under § 74.25;

(19} If the combustion source seeks to
qualify for a transfer of allowances from
the replacement of thermal energy, a
thermal epergy plan as provided in
§74.47 for combustion sources; and

(11} A statement whether the
combustion source was previouslyan
affected unit under this part;

{12) A statement that the combustion
source is not an affected unit under
§72.6 of this chapter:

(13) A complete compliance plan for
S0, under § 72.40 o this chapter; and

{12) The following statement signed
by the designated representative of the
combustion source: *1 certify that the
datz submitted under subpart C of part

-74 reflects actual cparations of the

combustion source and has not been
adjusted in any way.”

_[b) Accompdnying documents. The
designated representative of the
combustion source shall submit a
moaitoring plan in accordance with
§74.61.

‘§74 17 Application requiraments Tor
- process sources rﬁesefved]

§74.18 Withdrawal.

{a) Withdrawal through administrative
amendment. An opt-in source may
request to withdraw from the Acid Rain
Program by submitting an
administrative amendment under
§ 72.83 of this chapter; provided that the
amendment will be treated as received
by the permitting authority upon
issuance of the netificarion of the
acceptance of the request to withdraw
under paragraph {f](1} of this section.

{b) Requesting withdrawal. To
withdraw from the Acid Rain Program,
the designated representative of an opt-
in source shall submit to the
Administrator and the permitting

authority a request to withdraw effective .

Januarv 1 of the year after the year in
which the submissicn is made. The
submission shall be made no later than
December 1 of the calendar year
preceding the effective date of

_ withdrawal,

(c) Conditions for withdrawel. In
crder for an opt-in socurce to withdraw,
the following conditions must be met:

{1} By no later thar January 30 of the
Birst calendar year in whickh the
withdrawz! is 1o be effective, the
designated representative must submit
to the Administrator an annual
compliance certification report pursuant
to §72.43.

(2) If the opt-in source has excess
emissions in the calendar year before
the year for which the withdrawal isto
be in effect, the designated

_representative Toust submit an offset

plan for excess emissions, pursuant to
part 77 cf this chapter, that provides for

- immediate deduction of allowances.

{d) Administrator’s action on
withdrawal. Afterthe opt-in source
meets the requirements for withdrawal
under paragraphs [b} and {c} of this
section, the Administrator will deduct
allowances required 1o be deducted
under §73.35 of this chapter and part 77
of this chapter and allowances equal in
number to and with the same or earlier
compliance use date as those allocated -
under §74.40 for the Srst year for which
the withdrawal is to be effectivé and all
subseqguent years. The Administrator
will close the opt-in source’s unit
account and transfer any remaining
allowances to a new geneml account as
specified under §74. 45[c).

{€) Opt-in source’s prior violations.
An opt-in source that withdraws from
the Acid Rain Program skall comply
with all requirements under the Arid
Rain Program concerning all years for
which the opi-in source was an afected
unit, even if such requirements arise, or
must be complied with after the
withdrawal takes effect, The withdrawal
shzll not be a defense against any
violation of such requirernents of the
Acid Rain Programn whether the
viclation occurs before or after the
withdrawal takes eifect.

(f) Notification. {1} After the
requirements for withdrawal under
paragraphs (b} and {c) of this section are
met and after the Administrater's action
on withdrawal under paragraph {d; of
this section is complets, the
Administrator will issue a notification
to the permitting authorty and the
designated representative of the opt-in
source of the acceptance of the opt-in
source’s request to withdraw.

(2) If the requirements for w zi_hd"awal
under paragraphs (b} and (c) of this
section are not met or the
Administrator’s action under paragraph
{d} of this section cannot be completed,
the Administrator will issue a
notification to the permitting authority
and the designated representative of the
opt-in source that the opt-in source’s
request to withdraw is denied. If the i
opt-in source’s request to withdraw is
denied, the opt-in source shall remain
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in the Opt-in Program and shali remain
subject to the requ.irements for opt-in
sources contained in this .

(&) Permit amendment. ?1) After the
Administrator i 1}5;5{1;)3{5 ;a nfoéf;cauon
under paragrap 1} of this section
that the requireraents for withdrawal
have been met {mclud.u:g the deduction
of the full amount of allowances as
required under paragraph {d) of this
section), the permitting authority shall

amend, in accordance with §§ 72.80 and
72.83 {administrative amendment) of
this chapter, the opt-in source’s Acid -
Rain permit to terminate the opt-in
permit, not laterthan 60 days from the
issuance of the notification under
paragraph (f} of this section.

7 {27 The termination of the opt-in
permit under paragraph {g}(1) of this
section will be effective on January 1 of
the year for which the withdrawal is
requested. An opt-in source shall
continue to be an affected unit untl the
effective date of the termination.

{k) Reapplication upeon failure to meet
conditions of withdrawal. If the
Administrator denies the opt-in source's
request to withdraw, the designated
representative may submit another
request to withdraw in accordances with
paragraphs (b) and {c) of this section.

(i) Ability to return to the Acid Rain
Program. Once a combustion or process
source withdraws from the Acid Rain
Program and its opt-in permitis
terminated, a new opt-in permit
application for the cormbustion or
process source may not be submitted
prior to the date that is four years after
the date on which the opt-in pe"rmt
became effective.

§74.19 Revision 3nd renewai ofcpt in
parmit. -

'(a) The designated representanve of
an opt-in source may submit revisions
to its opt-in permit in accordance with.
subpart H of part 72 of this chapter.

(b) The designated representative of
an opt- in source may renew its opt-in
permit by meetmg the fol]owmg
requirements: )

1J{1} In order to renew an opt-*n

where,

{i) for a combustion source submitting
mont.b!} data,

baseline =

permitting authonty fm- the Tenew ed
permit, the designated Tepresentative of
an opt-in source must submit to the
Administrator an opt-in permit

_ application at least 6 months prior to

the expiration of an existing opt-in.
permit.

(ii) In order to renew an opt-in permit
if the State is the permitting authority

" for the renewed permit, the designated

representative of an opt-in source must
submit to the permitting authority an
opt-in permit application at least 18
months prior to the expiration of an
existing opt-in permit or such shorter
tizne as may be approved for operating
permits under part 70 of this chapter.

{2) Each complete opi-in permit
application submitted to renew an opt-
in permnit shall contain the following
elements in a format prescribed by the
Administrator:

{i) Elements contained in the opt-in
source’s initial opt-in permit application
as specified under § 74.16{a)(1), {2}, {10),
(11), (12}, and (13).

{if) An updated monitoring plan, if
applicable under § 75. 53(!3} of this
chapter,

{c){1) Upon receipt of an opt-in permiit
applicaticn submitted to renew an opt-
in permit, the permitting autherity shall

. issue or deny an opt-in permit in

accordance with the requirements under
subpart B of this part, except as
provided ih paragraph (c)(2) of this
section.

{2} When issuing a rerewed opt-in
permit, the permitting auihonty shall
not alter an opt-in source’s allowance
allocation as established, under subpart
B angd subpart C of this part for
combustion sources and under subpart
B and subpart D of this part for process
sources, in the opt-in penmt that is
being renewed.

Subpart C—Allowance Calculations for
Combustion Sources

§74.20 Data for baseline and alternative
haseline,

{2) Acceptable data. (1) The
designated representative of a

the data specified in this paragraph or
alternative data under paragraph {c] of
this section, The designated
representative shall also submit the
calculations under this section based on
such data.

(2} The following data shall be
submitted for the combusticn source for
the calendar year{s) under paregreph
(a){3) of this section:

{i) Monthly or annual quantity of each
type of fuel consumed, expressed in
thousands of tons for coal, thousands of
barrels for oil, and million standard

. cubic feet (sc) for natural gas. If other

fuels are used, the combustion sourcse
must specify units of measure.

(ii) Moxnthly or annual heat content of
fuel consumed for each type of fuel
consumed, expressed in British thermal
units (Btu] per pound for coal, Btu per
barrel for oil, and Btu per standard
cubic foot (scf} for natural gas. If other
fuels are used, the combustion source
must specify units of measure.

(iii) Monthly or annual sulfur content
of fuel consumed for each type of fuel
consumed, expressed as & percentage by
weight.

" (3) Calendar Years. {1) For combustion
sources that cormmenced operating prier
to January 1, 1885, data under this
section shall be submitted for 19835, -
1886, and 1887, '

{ii} For combustion sources that
commenced operation after January i,
1985, the data under this section shall
be subrmitted for the first three
consecutive calendar years during
which the combustion source operated
after December 31, 1985,

(b) Caolculation of baseline and
alternative baseline.

{1) For combustion sources that
commenced operation prior to January
1, 1885, the baseline is the average
annual quantity of fusel consumed
during 1985, 1986, and 1987, expressed
in mmBtu. The baseline shall be

. combustion source shall submit either

C 987 T ’
z annual fueI consurnpnon
Year=1985 .

calculated as follows:
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"annual fuel consumpticn =

and unit conversion
= 2 for coal
=0.001 for oil

annual fusl consumption = 3. {

and unit conversion

= 2 for coal

= 0,001 for nil

=1 for gas
For other fuels, the combustion seurce
must specify unit conversion.

alternative baseline =

where, =

“annual fuel consumphcn 'is as
defined under paragraph (b){1Hi) or fu
of this seetion.
. (€] Alternative data.

(1) For combustion sources for which
any of the data under paragraph (b} of
this section is not available due solely
to a natural catastrophe, date as set forth

- in paragraph (a}{2) of this section for the
first three consecutive calendar years for
 swhich datz is available after December
31, 1985, may be submited. The
alternative baseline for these
combustion sources shail be calculated
using the equation for alternative
baseline in paragraph (b)(2} of this
section and the definition of annual fuel
consumption in paragraphs {b{1){i) or
{ii) of this section. -

(23 Except s provided in pa.ragraph
(c)(1} of this section, o altermmative data
may be submitted. A combustion source
that cannot submit all required data, in
accordance with this section, shall not
be eligible to submit an opt-in peroit
applicatica.

4 Administrotor's action. The
Administrator may accept in whole or
in part or with changes as approprizte.
reguest additicnal information, or reject

Annual S0, Emissions =

- ==

moenths=Jan Fuel Types

=1 for gas
For other fuels, the combustion source
must specify unit cenversions or

Fuel Types

{2) For combustion sources that
commenced cperation after January 1
1985, the aiiemahve baseline is the

.average annual gquantity of fuel
. consumed in the first three consecume

calendar years during which the

=

First ® consequtive years

annuai fuel consumption

ey

chf )3 quantity of fuel consumed
x heat content X unit conversion

(ii) for a combustion source
submitting annual data,

quantity of fliel consumed . |
% heat content X unit conversion

combustion source operated after
December 31, 1985, expressad in
mmBtu. The alternative baseline shall
be calculated as fellows:

-3

data or alternative data submitted for a
combustion source’s baseline or
alternative baseline.

§74.22 Actual SO, emissions rate.

{a) Data requirements. The designated
reprasentative el a combustion source
shall submit the caleulations under this
section based on data submitted under
§ 74.20 for the following calendar vean:

(1} For combustion sources that
commenced operation prior to January
1, 1985, the calendar year for calculating
the actual 30; emissions rate shall be
1585. .

[2) For combustion sources that
commenced operation after January 1,
1985, the calendar year for calculating
the actual 80 emissions rate shail be-
the first year of the three consecutive,
calendar years of the alternstive
baselice under § 74.20(h3[2). )

(2) For combustion sources meeting

“the requirements of §74.20(c}, the

calendar year for calculating the actual

50; emissions rate shail be the Srst year -

of the three consecutive calendar years
to be used as alternative data under
§74.20{c).

(b) 80 emissions factor calculation.
The SG. emissions factor foreach type

of fuel consurmed during the specified
year, expressed in pounds per thousand
tons for coal, pounds per thousand

- barrels for oil ané pounds per million

cubic feet (scf) for gas, shall be
calculated as fellows:
50, Emissions Factor
= {average percent of sulfur by weight)
x{ki,
where,
average percent of sulfur by weight
= annuai average, for a tombustion
source submitting annual data
= monthly average, for a combustion
source submitting monthly data
k = 39,000 for bituminous coal or
anthracite
- = 35,000 for subbituminous coal
=230,000 for lignite
= 3,964 for distillate flight} ofl
= 6,594 for residual theary) ofl
= 0.6 for natural gas
For other fuels, the combustion source must
specify the 8Q; emissicns factor.

{c} Annual SO, emissions caleulation.
Annual §G; Emissions for the specified

. czlendar year, expressed in pounds, |

shall be calgulated as follows:
(1) For a2 combustion source
submitting monthly data, -

quantity of fuel consumed

S

months=Jan  Fuel Types

= 8O, emissions factor
x {1-control system efficiency}
* {1 — fuel pre - treatment efficiency)
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(2) For a2 combustion source
submitting annual data: o I : -

quantity of fuel consumed
» 30, emissjons factor

% (1= control system efficiency)
% {1 fuel pre - treatment efficiency)

Annual SO, Emissions = Z o
Fuel Types L

for the specified calendar year,
expressed io mmBtu, shall be calculated
as defined under § 74.20{(b){1) i) or {ii).
(e) Actual SO, emissions rate

" calculation. The actual SO; emissions
rate for the specified calendar year,
expressed in bhs/mmBtu, shall be
calculated as follows:

whers,
“quantity of fuel consumed™ is as

defined under § 74.20(a}{2)(A);

“S0: emissions factor” is as defined
under paragraph (b] of this section;

“‘control system efSciency” is as o
defined under § 60.438(a} and pa:t
80, Apperdix A, Method 13 of this

chapter, if applicable; and
“fuel pre-treatment efficiency” is as
defined under §60.48(a} angd part
80, Appendix A, Method 19 of this
chapter, if applicable.
{d) Annual fuel consumption
calculation. Annual fuel consumption

Annual $O, Emission
Actual SO, Emissions Rate = u o LMISSIONS
—Annual Fuel Consumption

under paragraph {b) of this section -
based on the submitted data:

(i) Allowable 50, emissions rate of
the combustion source expressed in lbs/
mmEBtu a5 defined under § 72.2 of this
chapter for the calendar year specified

1985 Aliowable SO, emissnons in paragraph (a)(2] of this section. 1T the
aliowsable S0z emissions rate is ot
expressed in lbs/mmBMy, the allowable
ermissions rate shall be converted 1o {bhs/
mmBtu by multiplying the emissions
rate by the appropriate factor as
specizied in Table 1 of this section.

§74.23
rate.

(a) Dato reqmrements {1} The
designated representative of the
combustion source shall submit the
following data and the calculations_

TABLE 1.—FACTORS 7O CONV::RT EMISSION LiMiTS TO POUNDS OF SO»/mmBtu |

Unit measurement ?:tu%rscus Subb c:oawr: aus nge 0il
lbs Sulfur/mmB 2.0 2.0 2.0 2.0
% Sulfur in fuel 1.66 222 _ 286 1.07
ppm SO2 0.00287 0.00384 | e 0.00167
PR BT TN fUB e treer e e ssmssnsrs ettt ttac S emttssaeemene | eovmoveasemascsssrars | savessarsassssassonsers §  amvsssesasmeas 0.00334
tons SOyhour .. 2x8750/lannual fuel oonsumphon for apecified year 'x104)
Ibs SOM0US v veiseeen 8780/ (annual fuel consumption for apecd;a-d year rx104)

1 Annual fue! consumpﬁon as deﬁned under §?4.213(b}{1) (1) or (u) spec:!'ed calendar year as deﬁned under §T4.23{a) (2)

et

(ii) Citation of starute, regﬂatmns.
and any other authority under which
the allowabls emissions rate under
paragraph [a](1]) of this section is

estabhshed as anplzcable el Lhe
combustion source;

fiii) Averaging time associated with
the allowable emissions rate under
paragraph (aJ{I] of th;s section.

1 P N

TABLE E—ANNUALlZATiON FACTORS FOFI SO; Emrssaon Rates _ )

{w) The annuahzauon facior for the
combustion source, based oxn the type of
- combustion source ang the associated
averaging time of the allowable
emissions rate of the combustion SOLICE,
- as set for:h inthe Table 2 of this section:

Leoa P I e - - - . - | Aonualization | Annualization
e Type of combustuon source m uggrmd
- - -~ -'fr'i; — jj - - St - - — = “ani unit

Unit Ccmbms-ang Oa-l Ga.s of some combination . o 1.00 1.00
Coal Unit with Averaging Time <= 1 day ...... — 093 g.es
Coal Unit with Averaging Timeé = 1 week 097 052
Coal Unit with Averaging Time = 30 days 1.00 .96
Coal Unit with Averaging Time = 90 days 1.00 1.00
GCoal Unit with Averaging Time = 1 year ... i 1.00 1.00
Coal Unit with Faderal Limit, but Averaging Time Not Specified ...... RS S—— . 0.83 0.89
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{2} Calendar Yea.r
{i) For combustion scurces that
" comrmenced operation prior to January
1, 1985, the caiendar vear for the
allowable SO, emissions rate shall be
198z, o

{ii) For combustmn sources that
commenced operation after January 1,
1985, the calendar year for the allowable
S0, emissions rate skall be the first vear
of the thres consecutive calendar vears
of the alternative baseline under
§74.20(b)(2). - .

(iii) For combustion sources meeting
the requirements of § 74.20(c}, the
calendar year for calculating the
allowable 8O- emissions rate shallbe
the first year of the three consecufive
calendar years to be used as altema'uve
data under § 74.20{c]. -

. (b) 1985 Allowable 5 O ernissions rafe
calculation, The allowable SOz .
emissions rate for the specified calendar
year shall be calculated as follows:

1985 Allowable SO. Emissions Rate =
- [Allowable 802 Emissions Rate] x
‘(Annualization Factor)

§74 24 Current allowable $0; emissions
rate.

The demgﬁated representanve shall
submit the following data:

or

[ baseline |
alternative base]'meJ

(a) € Cu:rent allowable 80, emissions
rate of the combustion source, expressed
in Ibs/mmBtu, which shall be the most
stringent federally enforceable
emissions limit in effect as of the date

.of subrnission of the opt-in application.

if the allowable SO, emissions rate is
1ot expressed in Ths/mmBtu, the
allowable emissions rate shall be
converted to lbs/mmBtu by multiplying
the allowabie rate by the appropriate
factor as specified in Table 1 in
§74.23(a) (1)),

{b) Citations of statuie, regulation, and
any other authority under which the -
allowable emissions rate under
paragraph {(a) of this section is
established as applicable to the
combustion source;

{c) Averaging time associated W‘lﬁl the
allowable emissions rate under |

-+ paragraph (a} oftb.gs section,

§74.25 Current promulgated SO;
emissions limit,

The designated representative shall
submit the following data:

(a) Current promulgated SO»
emissions limit of the combustion
source, expressed in lbs/mmBtu, which
shall be the most stringent federally
enforceable emissions limit that has
been promulgated as of the date of

subzmssicn of the opt-in permit
application and that either is in effect

. on that date or will take effect after that
date. If the promuigated SO, emissions
lirnit is not expressed in lbs/mmBtu, the
Limit shall be converted to lbs/mmBiu
by multiplying the limit by the
appropriate factor as specified in Table
1 of § 74.23(2)(1)(i).

{b) Citations of statute, regulation and
any other authority under which the
emissions limit under paragraph (a) of
this section is established as applicable
to the colmbustion source;

{c) Averaging time associated with the
emissions limit uader paragraph (&) of
this section.

{d} Effective date of the emissions

“limit u.nder paragraph (a] of this section.

§74.26 Anooation farmuta.

{a) The Administrator will caleulate
the annual allowance allocation for a
combustion source based on the data,
corrected as necessary, under §74.20
through § 74.25 as follows:

(1) For combustion sources for which
the current promulgated SO emissions
limit under § 74.25 is greater than or
equal to the current allowable S0,
emissions rate under § 74.24, the
number of allowances a].located for each
year equals:

- the actual SO, emissions rate

or

x the lesser of | the 1985 allowable SO, emissions rate

or

the current allowable SO, emissions rate

Allowances =

{2} For combustion sources in which

the current promulgated S0- emigsions

limit under § 74.25 i5 less than the

. Baseline
_ or
alternative baseﬁr;e

2000 .

current allowable SOz emissions rate
under §74.24..

{i} The number of allowances for each
-year ending prior to the effective date of
the promulgated SO; emissions limit ~
equals:

the actual SO, emissions rate

. OF

% the lesser of | the 1985 allowable SO, emissions rate

or

_ Allowances = —
{ii) The number of allowances for the
vear that includes the effective date of

T 200 -

the promulgated SO, emissions limif ~
and for each year thereafter equals:

| the current aliowable SO, emissions rate
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the actnal SO, emissions rate

baseline * or
or ¢ the lcsserof the 1985 aliowable SO, emissions rate
| #hernative baseline or
N T 777 the cumrent promulgated SO, emissions rate
Allowanees = =
2000 .
§7428 Allowsnce sliocasion tor ofamlemdﬁ:quarﬁerasoi)‘anuaryt, permit becomes effective ox Aprid 1,
combustios squrces bacoming opt-in April 1, jaly 1, or Octcber 1. July 1, or Goicber 1 of a given yexr, the
Sources.or a dats other than Jenuary 1. (2} U an opt-in sotiree provided N Administrator will prerate the
{a) Dates of entzy. {11.If am opt-in annual datat under § 74.20, the opt-in allowance allocation for that first year
source provided monthly dats under Seumce’s opt-in permit syust becumme by the calendar quariers resaining in

§74.20, the opt-ix source’s opt-in permit eﬂ'(eb%t:g;m}aﬂgfy:i far Q the year as follows:

ey become effective at the beghtring  yyhere 2 combustion soarce sopi-m Allowances for the first ysar

.-( first year partial baseline )xarmuaiaﬂocslimofaﬂcwamesformef‘myear

baselme or altermative baseline - . Ny
{1} For combustion sources that —_ . B .
commrenicm? operations before famuary 2, -
1885, ' . ) A S
I E fmimfam calerdar quarters ¢
ﬁrszyearpamalbasclmes"mw — .
. {2} For combustion sources that ) :
commenced operatmns :ﬁer]-mzanr 1, ) -
1985. o —- - —
_ - - . fuel consimmption for the remaining ¢
First . e e 2 e cmmum'pnon or the remaining cai_endar quarters
Firs? 3 conseculive yewrs, ’ o 3 T
ta}l}xﬁspzagraphs[b}ﬂ}m:dizld ti}ﬂemnmgcalm&arqaaﬂm o yearﬁarwhchftzeept mpcrrmtmﬂbe
this sactxn, shail be the calendar quarters in the frst eﬁec!rw :
i - “{ii) Frel consamption Eorremng
B - == =77~ = galendar quarters =
am ] . -
E E quazmt} of fue! consumed xhc.ar Conteant X unit csnvers:on
aomtle=hge Jol or Ot FactFwpes . ] L o _
* where unit conversion : -Subpart D—Hlewanceﬂam for -Administrator will esteblish an account
" =2 forcoal T - Process Sources—]HResarved] and allocate allowances in accordance
= 0.001 for o3l with subpart G of this part for
e ; —Subpart E—Allowance Tracking and combustion sources or subpart D of this
’ =1forges . ) ~ - Transfer and End of Year Compliance - _ pari for procesé sources. A separate unit
For other fuels, the combustion source  §74.40 Establishment of opt-in source  2ccount will be established for each opt-
must specify unit conversion; allowance accounts. in source.
and-where sterting month {a) Establishing accounts. Not earlier (b) Request for apt-in account. The
= April. if effect : - than the date on which a combustion or  designated representative of the opt-in
= April, i effective date is April 1; : ;
] : . A % - process source becomes an affected unit  source shall, on or after the effective
= JU_IZY- if effective dste is July 1; and under this part and upon receipt of a date of the opt-in permit as specified in
= October, if effective date is October  request for an opt-in account under §74.14(d}, submit a letter requesting the

1. . . paragraph (b} of this section,the - . .. opening ofan allowance account in the
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Allowance Tracking Systent'to the
Administrator.”

§74.41 ldentifying allowances,

(a} Identifying allowances. )
Aliowances allocated to az opt-in
source will be assigned a serial number
that identifies them as being allocated
under an opt-in permit.

(b) Submittal of opt-in allowances for _
auction. (1} An authorized account .
representative may offer for sale in the
spot auction under § 73.70 of this
chapter allowances that are allocated to
opt-in sources, if the allowances have a
compliance use date earler than the
year in which the spot aucton is to be
held and if the Administrator has
completed the deductions for
compliance under § 73:35(b) for the
compliance year corresponding to the
compliance use date of the offered
allowances.

(2) Authorized account
representatives may not offer for sale in
the advance auctions under § 73.70 of
this chapter allowances allocated to opt-
in sources. ;

§74.42 Prohibition on future year
transfers.

(a} The Ad.mx.mstrator will not record
a transfer of opt-in ellowances allocated
to opt-in sources from a future year
subaccount into any other future year
subaccount in the Allowance Trackmc: ‘
System. -

§74.43 Armual compliance certification
report .

(a) Applicability and deadline. For
each calendar year in which an opt-in
source is subject to the Acid Rain
emissions Hmitations, the designated
representative of the opt-in source shall
submit to the Administrator, nolater
than 80 days after the end of the
calendar year, an annual compliance
certification report for the opt-in source
in lieu of any annual compliance
certification report required under
subpart I of part 72 of this chapter.

(b} Contents of report. The designated
representative shall include in the
annual compliance certification report
the following elemetts, in a format
prescribed by the Administrater,
concerning the opt-in source and the
calendar year covered by the report:

(1) Identification of the opt-in source;

(2) An opt-in utilization report in
accordance with §74.44 for combustion
sources and § 74.45 for process sources;

(3) A thermal energy compliance
report in accordance with § 74.47 for
combustion sources and § 74.48 for
process sources, if applicable;

(4) Shutdown or reconstruction .
. information in accordance with § 74 46
if applicable;

(5} A staterment that the opt-in source
kas not become an affected unit under
§ 72.6 of this chapter;

{6} At the designated representative’s

" option, the total number of allowances

to be deducted for the year, using the
formula in §74.49, and the serial
numbers of the allowances that are to be

- deducted; and

{7) At the designated representative’s
option, for opt-in sources that share a
common stack and whose emissions of

—sulfur dioxide are not monitored

separately or apporticned in accordance
with part 75 of this chapter, the
percentage of the total number of
allowances under paragraph {b}{6) of
this section for all such affected units
that is to be deducted from each affected
unit’s compliance subaccount; and

{8) The compliance certification
under paragraph (¢} of this section.

(c) Annual compliance certification.
In the annual compliance certification

‘report under paragraph (a) of this

section, the designated represensative
shall certify, based on reasonable
inquiry of those persons with primary
responsibility for cperating the opt-in
source in compliance with the Acid
Rain Prograrm, whether the opt-in source
was operated during the calendar year
covered by the report in compliance
with the requirements of the Acid Rain
Program applicable to the opt-in source,
including: )

- {1) Whether the opt-in source was
operated in complianece with epplicable
Acid Rain emissions limitations,
including whether the opt-in source
held allowances, as of the allowance
transfer deadline, in its compliance
subaccount {after accounting for any
allowance deductions or other
adjustrnents under § 73.34(c) of this
chapter) not less than the opt-in source’s
total sulfur dioxide emissions during
the calendar vear covered by the annual

report:

{2) Whether the monitoring plan that
governs the opt-in scurce has been
maintained to reflect the actual
opération and monitoring of the opi-in
source and contains all information
necessary to attribute monitored
emissions to the opt-in source;

(3} Whether al! the emissions from the
opt-in source or group of affected units
(inciuding the opt-iz source) using a

" cominor stack were monitorsd or

accounted for through the missing data
procedures end reported in the quarterly
monitoring reports in accordance with
part 75 of this chapter;

{4} Whether the facts that form the
basis for certification of each monitor at
the opt-in seurce or group of affected
units (including the opt-in source) using
a cornmon stack or of an opt-in source’s

qualifications for using an Acid Rain
Program excepted monitoring method or
approved alternative monitoring
method, if any, have changed;

(5) If 2 change is reguired to be
reported under paragraph (c}(4) of this
section, specify the nature of the
change, the reason for the change, when
the change occwrred, and how the unit’s
compliance status was determined
subseguent to the change, including
what method was used to determine
emmissions when a change mandated the
neel ;.. .ionitoring recertification; and

(6) When applicable, whether the opt-
in source was operating in campliance
with its thermal energy plan as provided
in § 74.47 for combustion sources and
§ 74.48 for process sources.

' §74.44 Reduced utilization for combustion
sources.

(a) Calewdation of Utilization.

(1) Annual utilization. (i) Except as
provided in paragraph (a}{1}{ii) of this
section, annual utilization for the
calendar vear shall be calculated as
follows:

Annual Utilization = Actua.i heat input
+ Reduction from improved
eficiency

where,

(A) ““Actual heat input’ shall be the
actual ennual heat input (in mmBtu) of
the opt-in source for the calendar year
determined in accordance with
Apgenduc F of part 75 of this chapter.

(B} "Reduction from improved
efficiency” shall be the sum of the
following four elements: Reduction from
demand side measures that improve the
efficiency of electricity consumption;
rediiction from demand side measures
that improve the efficiency of steam

" consumption; reduction from

improvements in the heat rate at the
opt-in scurce; and reduction from
improvement in the efficiency of steam’
production at the opt-in source.
Quazlified demand side measures
applicable to the calculation of
‘utilization for opt-in sources are listed
in Appendix A, Section 1 of part 73 of
this chapter,

{C) “Reduction from demand side
mesasures that improve the efficiency of
electricity consumption” shall be a geod
faith estimate of the expected kilowait
bour savings during the calendar vear
for such measurss and the _
corresponding reduction in heat input -
{in mmBtu) resulting from those
measures, The demand side measures
shall be implemented at the opt-in
source, in the residence or facility to
which the opt-in source delivers
electricity for consumption or in the
residence or facility of a customer to
whom the opi-in source's utility system

17123
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sells electricity. The verified amount of
such reduction shall be subreitted in
accordance with paragraph (c){2} of this
section,

{D) “Reducton from demand side
measures that improve the efficiency of
stearn consumption” shall be a good

{aith estimate of the expected steam
Savings {in mmBtu) frowm such measures
during the calendar year and the
carrespanding reduction in heat input
{in mumBtu} at the opt-in source as a
result of those measures. The demand
side measnres shall be implemented a:
the opi-in saurce or in the facility to
which the opt-in source delivers steam
for consumption. The verified amoont
of such reduction shell be submitted in
accordance with paragraph (cf{2) of this
section.

(E} “Reduction frovr broprovements in
heat rate” shall be a good faith estimate
of the expected reduction in heat rate
during the calendar year amd the
corresponding reduction i heat fnput
{in mmTBiw) at the opt-in sowrceasa

.. result of alt proved unit efficiency

measures 2t the opt-in source and ray

‘Arnual Utilization =

where “actmal heat inpat™ and
“redoction from improved efficiency”
are defined as sot forth in '
(a){1}{i) of this sectiom dmt wre restricted
- to data or estimates for the “Temaining
calendar quarters”, which are the

__the opt-in source d

—after the efectivadate ofan opt-in ~ =~ -

include supply-side measures listed in
Appendix A, section 2.¢ of part 73 of
this chapter. The verified arnenmt of
such reduction shall be submitted in
accordance with paragraph (e)2] of this
section,

{F} “Reduction from improvement in
the efficiency of steam production at the
opt-in source” shall be a good faith
estimate of the expected improvement
in the effidency i steam production at
‘the calendar
year and the reduction in
heat mput (in mmBtu) at the opt-in
source as g result of all improved steam
production efficiency measures. In order
to claim improvements in the efficiency
of steam production, the designated
represeniative of the opt-in sourcs must
demonsirate to the satisfaction of the
Administrator that the heat rate of the
opt-in source has not increased. The
verified amount of such reduction shall
be submitted th accordance with

ara {c)i2) of this section,
P (Gﬁggvith i

(a}{1)(i}{B)] of this saction, where twe or
more opt-in scurces, or fwWo oF roTe opt-

{2) Averoge uuhzatzo.n Avera-g
utilizatton for the catendar year shall be
defined as the average of the apmual -
utilization calonleted as foltows:

(i} For the first two calendar years

in sowrces and Phase ] units, include in
their annital compliance certification
reports their good faith estimate of
kilowatt hour savings or steam savings
from the same demand side measures
that improve the efficiency of electricity
or sigam consumption:

{1) The designated representatives of .
all such _opt-in sources and Phase | units
shall submit with their annual
compliance certification reports 2
certification signed by all such
desigmated repressntatives. The
certification shall apportion the total
kilowatt hour savings or steam savings
among sach opt-in sonrces end Fhase 1
units, ]

(2] Each designaied representative
shall include in its annpal compliance
certification report only its share of
kilowatt hour savings or steam sevings.

{if) For an opt-in soarce whoss opt-in
permi? becomes effective on a date other
than fanmuary 1, anrrosl tilization for
the first year shall be caicu}ated as.
follows:

Rednmmn frorn u‘np.rosed c.fﬁmcacy
far the remaining calendar guarters

accordance with § 74.47 of this chapter,

average uullzauon will be ce.lcuiated as

foRowrs:

{A) Average uhhzalwn for the’first year
= annual otibea tl'Cl'.B,e. 1

-where “snnual Utilizalon . " isas

calculated imder paragreph {a1{13(f] of
this section.

{B] Average utilization for the se.mnd
vear

where “annual

s_batbegmonoraﬂer permit taking effect on Janwary 1 or for

the&atethgcpt-mpemztbecomes the frst twa celendar years atyer the
effective. effective date of a thermal energy plan

governing an opt-in source in

. {revised amral uiilization,,, | + annual mﬂiz'a.zion_vwz]
. 2 —

where, {#} For t}:e first thres calendar 3&:3

after the effective date of the apt-in

‘(chZJﬁ'IfB}a!'t}zmsecummdad usted
nnder paragraph, (c}{2)fH]) of th.xs
sectiom;

“annuat utJllzatmn\_z" isasc&k:nla!ed
under paz-agxaph (a},{‘;]{;} of this section.

Jamaary 1, average utiization will be
calculated as ollows: .

permit taking effect on # dats other than

[A) Average wtilization fﬂi'-:t_b; &sst.yee:
after opt-in = zumuenl wiHEalion ., -

I3

T ZRON e ™
- calculated under paragraph [a],{'}.}.iu} of

this section.

_{B} Average ntitization for the sscond

year after opt-in
where,




~
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.

( . oo ) e
revised annual utilization,, ; + annual ulilization,., »

|

L

“revised annual utilization,... " Is as
submitted for the vear under paragraph
(c){2}{i}B) of this section and adjusted

{ Number of months
in year ] and year 2 for which
the opt-in permit is effective |

under paragraph (¢}{2}{iii} of this
section; and

revised annual utilization ., + revised apnwal utilization,, ., + annual uthization, .,

x12

-

A

“annual utilizat. 20w 2’ is as calculated

under paragraph {a}(1)(ii) of this section.

{C} Average uiilization for the third year
after opt-in

1
3 1n

where, ) ﬁ

“revised annual ntilizatioBwes " i52s
submitted for the year under paragraph
(c}{2)(1}(B) of this section and adjusted
‘under paragraph {c)(2)(ii) of this
section; and : .
“revised annual utilizationye- 2" is as
submitted for the year under paragraph
(cH2H1MB) of this section and adjusted
under paragraph ()(2){iii) of this
section; and

“annual utdiizationy.. s is as calculated

under paragraph (2}(1}{ii} of this section.
(iif) Except as provided in paragraphs

(2){2)(1) and (a)(2){ii}, average utlizador

shall be the sum of annual utilization

(ii) The allowances deducted shall
have the same or 2n earlier compliance
use date as those aliocated under
subpart C of this part for the calendar

. -vear for which the opt-in source has

- reduced phitizabon.

(¢} Compliance—{1} Opt-in
Utilization Report. The designated

- representative for each opt-in source

shall submit an opt-in ntilization report
for the celendar year, a5 part of its ‘
annual compliance certification repornt
under § 74.43, that shail include the
following elements irn a format -
prescribed by the Administrator:

(i) The name, authorized acgount
representative identification number,
and telephene number of the designared
representative of the opt-in source;

{ Number of months \!
i in year 1, vear 2, and year 3 {
\ for which the opt-in permil is effective |

for the calendar year and the revised
annual utlization, submitted under
paregraph [e)(2)(F)(B; of this section and
adjusted by the Administrator under
paragraph {c}f2)(i1i} of this section, for
the two immediately preceding calendar
vears divided by 2. ‘

(b) Determination of reduced
uiilization and calewlation of
allowances.— -

{1) Determination of reduced
utilization. For a year during whick its
opt-in permit is effective, an opt-in

source has reduced utilizaton if the opt-

in source's average utilization for the
calendar year, as calculated under

!

i
)
paragreph {a) of this section, is less than
its baseline.

(2) Calculation of allowances

. deducted for reduced utilization. 1f the

Adminisirator determines that an opt-in
source has reduced utilization fora
calendar year during which the opt-in

source’s opt-in permit is in effect, the |

Administrator will deduct aliowances,
as calcuiated under paragraph {bH(2)i)
of this szction, from the compliance
subaccount of the opt-in source's
Allowance Tracking System account.

(1) Allowances deducted for reduced
utilization =

{11} The opt-in source’s account
identification nummber in the Allowance

racking System;

{iii) The opt-in source's anrual
utilization for the calendar year, 25
defined under paregraph (a1} of this
section, and the revised armual
utilization, submitted under paragraph

- (2)(2}(1)(B) of this secHon and adjusted

under paregraph (c}2)(iil) of this
section, for the two immediately
preceding calendar years:

(iv) The opt-in source's average

_utilization for the calendar year, as

defined under paragraph (2)(2} of this
sectiorn; ‘

{v) The difference between the opt-in
source’s average utilfzation and its
baseline;

% - e (average UTZAtON ., ray venr V]
Nurnber of allowances allocated for the calendar year x [1 - rk = Seendar yewr 1|
J

paseline J

_{vi) The number of allowances that
shall be deducted, if any, using the
formula in paragraph {b}{2)(i) of this
section and the supporting calculations;

{2) Confimnation réport, {1} If the
annual compliance certification report
for an opt-in source includes estimates
of any reduction in heat input resulting
from improved efficiency as defined
under paragraph fa}{1}{i} of this section,
the designated representative shall
submit, by July t of the year in which
the annual compliance eertification
report was submitted, & confirmation
report. concerning the calendar year
covered by the annual compliance
certification reporf. The Administrator
may grant, for good cause shown. an
extension of the time to file the
confirmation report. The confirmation




17126  Federal Register / Vol.

60, No. 84 / Tuésdajr, April 4, 1995 / Rules and Regulations

report shall include the following
elements in a format prescribed by the
Administraton:

(A) Verified reduction in heat irput.
Any verified kwh savings or any
verified steam savings from demand
side measures that improve the
efficiency of electricity or steam
consumption, any verified reduction in
the heat rate at the opt-in source, or any
verified improvement in the efficiency
of steam producticn at the opt-in source
achieved and the verified corresponding
reduction in heat input for the calendar
year that resulted.

{B) Revised annual vtilization. The
opt-in source’s annuel utilization for the
calendar year as provided under
paragraph (c)[l}{m) of this section,
recalculated using the verified reduction
in heat input for the calendar year under
paragraph (c){2}{i}(A) of this section.

%r evised average utilizatfon. The
opi in source’s average utilization as
provided under paragraph {c){1}{iv] of,
this secticn, recalculated using the
verified reduction in heat input for the
calendar year under paragraph
{e}(2)(i}{A) of this secion, -

(D} Hecalculation of reduced
utilization. The difference between the
opt-in source’s recalculated average
utilization and its baseline.

(E} Allowance adjustinent. The
number of allowances that should be
credited or deducted using the formulas
in paregraphs (c){2){iii}{C) and (D} of
this section and the supporting:
calculations; and the number of
adjusted allowances remaining using
the formula in paragraph (¢){2)(}1)(E) of

Number of allowances allocated for the calendar year x[

where,

Average Utilization yimue=

the average utilization of the opt-in
source as defined under paragraph (a}(2)
of this section, calenlated using the
estimated reduction in the opt-in
source’s heat input wnder {a){1) of this .
section, and submitted in the annual
compliance Cernﬁcanon report for the
calendar year. .
Average Utilizationweséee= 1.,

the average htilization of the opt in
source as defined under paragraph (2){2)
of this section, calculated using the
verified reduction in the opt-in source’s
heat znput as submitted unde:'

oo ,\1 L

" Adjusted amount of ajlowances =

this section and the suppomng
calculations.
{(ii) Documentation. {A) For all figures

“under paragraphs (c)(2){i){A) of this

section, the opt-in source must provide

_as part of the confirmation report,

documentation{which may follow the
EPA Conservation Verification Protocol)
verifying the figures to the satisfaction
of the Administrator.

{B) Notwithstanding paragraph
{c){2)(1)(A) of this section, where two or
more opt-in sources, or two or more opt-
in sources and Phase I units include In
the confirmation report under paragraph
{c){2) of this section or §72.91(b) of this
chapter the verified kilowatt hour
savings or steamn savings defined under
paragraph {c){2){i)(A) of this section, for
the calendar year, from the same
specific measures:

{1) The designated representatives of
all such opt-in sources and Phase I units
shall subrnit with their confirmation
reports a certification signed by all such
designated representatives. The
certification s}.’tlnall gpportion the total
kilowatt hour savings or steam savings
as defined under paragraph (c}(2}{i}(A)
of this section for the calendar year
grnong such opt-in sources.

{2 I%ach designated representahve
shall include in the opt-in source’s .
confirmation report only its share of the
verified reduction in heat input as
defined under paragraph (e}{2}{i}(A) of
this section for the calendar yearunder
the certification under paragraph
{€)(2)}{ti}{B](1) of this section.

(iii) Determination of reduced
utilization based on confirmation

report. (A) If an opt-in source must
submit 2 confirmation report as
specified under paragrapk (c}{2) of this
section, the Administrator, upon such
submittal, will adjust his or her
determination of rsduced utilization for
the calendar year for the opt-in source.

- Such edjustment will include the

recalculation of both annual utilization
and average utilization, using verified
reduction in heat input as defined under
paragraph {¢){2}{i}(A] of this section for
the calender year instead of the
previously estimated values.

(B} Estimates confirmed. if the total,
included in the confirmation report, of
the amounts of verified reduction in the
opt-in source’s heat input equals the
total estimated in the opt-in source's
annual compliance certification report
for the calendar year, then the
designated representative shall include
in the confirmation report a statement
indicating that is tfue.

{C) Underestimnate. If the total,
included in the confirmation report, of
the amounts of verified reduction in the
opt-in source’s heat input is greater than
the total estimated in the opt-in source’s -
annual compliancecertification report
for the calendar vear, then the
designated reprasentative shall include
in the confirmation report the number of
allowances to be credited 1o the opt-in
source’s compliance subaccount
calculated using the following formula:

Allowances credited for the calendar

.year in which the reduced utilization

oeeurred=--.

Average utilizationy, (q.q — Average utilizationg, .,

paragraph (c}{2}{(i)(A) of this section by
the designated representative in the
confirmation report. -

(D) Overestimate. If the total of the
amounts of verified reduction in the
opt-in scurce’s heat input included in
the confirmnation report is less thap the
total estimated in the opt-in source’s
annual compliance certification report
for the calendar year, then the
designated representative shall include
in the confirmation report the number of
allowances to be deducted from the opt-
in source’s compliance subaccount,
which equals the absolute vaiue of the
result of the formula for a‘Iowances

baseling T :f

credited under paragrapb {cH2MHC) of
this section. )

(E) Adjusted allowances remaining.
Unless paragraph (c){2)[iii)(B} of this
section applies, the designated
representative shall include in the
confirmation report the adjusted amount
of allowances that would have been
held in the opt-in source’s compliance
subaccount if the deductions made
under § 73.35(b) of this chapter had
been based on the verified, rather than
the estimated, reduction ir the opt-in
source's heat input, calculated as
follows:

Allowances held after deduction — Excess ernissions
+Allowances credited — Allowances deducted
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whare:

A_Uowa.nces held aﬂer deduction™
shall be the amount of allowances held
in the opt-in souree's campliance
subaccount after deduction of
allowanees was made under § 73.35(b)
of this chapter based on the annual
comblza.nce certification report.

~Excess emissions’ shali be the
amount {(if any) of excess emissions
determined under § 73.35{2) for the
calendar vear based on the annual
compua.nce certification report.

- Allowances credited” shall be the
amount of allowanges calculated under
paragraph £e)(2)EH)(C) of this section.

“Allowsances deducted” shall be the
amount of allowances calculated under
paragraph {e{z){#){D) of this section.

{1) If the result of the formula for

“adjusted amount of alowances™is
' negative, the gbsolute value of the result
constitutes excess emissions of sulfur
dioxide. If the result is positive, there
are No excess e:mssxons of sulfur
dioxide. .

(z) If the amount of excess emissions
of sulfur dioxide calculated under

“adiusted emount of allowances” differs
from the amount of excess emissions of
sulfur dioxide determined under §73.35
of this chapter based or the annual
compliance certification report, then the

= aliowances allocated — tons emitted — the farger of

o~

where, ~ e e

“Allowances allocated’ shall ke the
original number of allowances allocated
under sectton §74. 40 for the calendar
vear.

of sutfur dinxide emitted by the opt-in
- source during the, calendar year, as
reported in accordance with subpart F
ofthis part for combustion sources.

“Allowances transferred to all
replacementunits” shall be the sum of
allowances ttansferred teall . _ - -
replacernent units underan approved
thermeal energy pler in accordance with
. §74.47 and adjusted by the .
Administrator in accordance with
§7¢.47(d}(2).

“Allowances deducted for reduced
utilization’ shall be the total number of
allowances deducted for reduced
utilization as calculated in accordance
with this section including any -

. adjustments required under paragra
fc}{m}{E} of this sechon. ,.P Pl

“"Tons emitted” .shall be the total tons )

de51gnated representauve shall mc:]ude
in the confirmation réport a
cdemonstration af:

{i) The number of allowances that
should be deducted to ofiset any
increase in exéess emissions or returned
1o the account for any decrease in excess
emissions; and

(u) The amount of the excess
emissiens penalty (excluding interest}
that should be paid or returned to the
ascount for the change in excess
emissions.

(3] The Administrator will deduct
immediately fram the opt-in source’s
corepiance subaccount the amount of
allowances necessary to oifset any
incredse in excess emissions or will
retuwrn immediately to the opt-in
source’s compliance subaccount the
amount of allowances that he or she
deternines is necessary to account for
afly decrease In excess emissions,

(4) The designated repres&ma«:_we may
identify the serial numbess of the
allowances to be deducted or returned.
1n the absence of such identification, the
deduction will be on a first-in, frst-ou
basis under § 73.35{c}(2) of this chapter

-and the identification of allowances

returned w:H be at the Administrator’s
discretion.

(5} If the demgnated rapresematlve of
an opt-in source fails to submiton &
timely basis a confirmation report, in
accordance with paragraph {c}{2} of this
section, with regard to the estimate of
reductions in hest input as defined
under paragraph (c}(2)(i){A} of this

section, then the Administrator will
reject such estimate and correct it to
equal zers in the opt-in source’s annuatl
compliance certification report that
includes that estimate. The

© Administrator will deduct immedistely,

on a first-in, first-out basis under
§ 73.35(c}{2} of this chapter, the amount
of allowances that be or she determines
is necessary to offset any increase in
excess emissions of sulfur diexide that
results from the correction and will
require the owners and operators of the
opt-in source to pay an excess emission
nenaitv in-accordance with pa.rt 77 of
this chapter.

(F} i the opt-in seurce is go'uemed by
an approved thermal energy plan under
§74.47 and if the opt-in scurce must
submit a confirmation report as
specified nnder paragraph (c}{2} of this
secton, the adjusted amount of
allowances that should remain in-the
opt-in spurce’s compliance sithaccount
shall be calculated as follows:

Adiusted amount of allowarnces =

{ alowarnces transferred Y

§74.45 Reduced utifization for process
sources, [Reserved’]

§74.45 Opt-ln source permanent
shuridown, reconstruction, or chaage in
affected status,

_fa} I\bzxfxcazzon [1} When an opt-m
source has permanently shutdown
during the calendar year, thé designated
representative shall notify the -
Administrator of the date of shutdown,
within 30 days of such shutdown.

{2] When an opt-in scurce has
undergone a modification that guaiifies
as a reconstruction as defined in §60.15
of this chapter, the designated . -
representative shell potify the .
Administrater of the date of compiet:on
of the reconstruction, within 30 days of
such compietion.

(3) When ar ept-in source becomes az

affected unit under §72.6 of this

chapter. the designated representative -
shall notify the Administrator of such-
charge in the opi-in soorce’s affected

. status within 30 days of such change,

!
allowances deducted %
{ for reduced utilization /

to all replacement uaits

ar

(v} Administrator’s action. {1} The
Administrator will terminate the opt-in
source’s opt-in permit and dedudct
allowances as provided below in the
followipg circumstances:

" (i} When an cpi-in ‘source has

. permanently shutdown. The

Administrator shall deductaliowances
equal in nurnber to and with the same
or earlier compliance use date as those
allocated to the opt-in source under
§ 74.40 for the calendar year in which
the skut down pccurs and for all fature
vears following the year in which the-
shut dewn occurs; or

{ii} When ap opt-in sowrce has -
undergone a modifrcation that qualifies
as a reconsiruction as defined in § 60.15
of this chapter. The Administrator shall
deduct allowances equal in number to
and with the same or earlier compliance

use date as those allocated to the opt-in

sowrce under § 74.40 for the calendar
vear in which the reconstruction is
completed and el future years fellewing

© 17127
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the year in which the reconsiruction is
completed; or

- {113} When an opt-in source becomes
an affected unit under §72.8 of tkis
chapter. The Administrator shall deduct
allowances equal in number to and with
the sama or earlier compliance use date
as those allocated to the opt-in source
under § 74.40 Ior the calendar year in
which the opt-in source becomes
affected under § 72.6 of this chapter and
all future years following the calendar
vear In which the opt-in source becomes
affected under §72.6; or

{iv) When an opt-in source does not

rexew its opt-in permit. The
Administrator shall deduct allowances
equzal in number to and with the same
or earlier compliance use date as those
allocated to the opt-in source under

§ 74.40 for the calendar year in which

the opt-in source’s opt-in permit expires

and all future years following the year

in which the opt-in source's opt-in
ermit expires. .

(2} After the allowance deductions
under paragraph-{bj(1) of this section
are made, the Administrator will close
the opt-in source’s unit account in the
Allowance Tracking System. If any
allowances remain in the opt-in source’s
unit account after allowance deductions
are made under paragraph [b}{1} of this
section, and any deductions made under
part 77 of this chapier, the
Administrator will establish a general
account for the opt-In source, and
transfer any remaining allowances into
this general account. The designated
representative for the opt-in source shall
become the authorized account
representative for the general account.

§74.47 Transfer of aliowancas from the'
replacement of tharmal enargy— -
combustion sources.

{a} Thermal energy plan.—{1} General

provisions. The designated .

representative of an opt-in sourck that
seeks to qualify for the transfer of
allowances based on the replacement of
thermal energy by a replacement unit
shall submit a thermeal energy plan
subject to the requirements of § 72.40(h)
of this chapter for muiti-unit -~
compliance options and this section.
The effective period of the thermal

* energy plan shall begin from Janvary 1 -
of the frst full calendar year for which
the plan is approved and end December
31 of the last full calendar year for
which the opt-in permit containing the
plan is in effect. o

(2) Applicability. This section'shall

apply to any designated representative
of an opt-in source and any designated
representative of each replacerpent unit

~ seeking o transfer allowances based on
the replacement of thermal energy.

{3) Centents. Each thermal energy.
plan shall contain the following
clements in a format prescribed by the
Administrator:

(i} Tke calendar year that the thermal
energy plan takes effect, which shall be
the first year the replacernent uni(s)
will replace thermal energy of the opt-
in source;

(ii) The name, aunthorized account
representative identification number,
and telephone number of the designated
representative of the opt-in source;

{iii) The name, authorized account
representative identification number,
and telephone number of the designated
representative of each replacernent unit;
" [iv) The opt-in source’s account
identification number in the Allowance
Tracking Svstemn; T

(v) Each replacernent unit’s account
identification number in the Allowance
Tracking System (ATS) N

. [vi) The type of fuel used by each
replacement unit;

(vii) The allowable SQ: emissions
rate, expressed in lbs/mmBtu, of each
replacement unit for the calendar year
for which the plan will take effect.
When a thermal energy plan is renewed
in accordance with paragraph {2)}{9) of
this section, the allowable SO- emission
rate at each replacement unit will be the
most stringent federally enforceable
allowable SO emissions rate applicable
at the time of renewal for the-calendar
vear for which the renewal will take
-affect. This rate will not be annualized;

{viii} The estimaied amount of total
therrnal energy to be reduced at the opt-
in source, including all energy flows
(steam, gas, or hot water) used for any
process or in any heating or cooling
application; . .

{ix) The estimated totel thermal
energy at each replacement wnil for the
year prior to the year for which the plan
is to take effect, including all energy
flows {steam, gas, or hot water) used for
any process of in any heating or cooling
application; e

{x) The estimated arnount of tatal
therrnal energy at each replacement unit
after replacing thermal energy at the
opi-in source, including all energy flows
(steam, gas, or hot water) used for any
process or in any heating or cooting
application; - ~. - .- -

(i) The estimated amount of thermal
energy at each replacement unit,
including ]l enérgy flows {steam, gas,
or hot water} used for any process or in
any heating or cooling application,
replacing the thermal energy at the opt-
in source; e

(xii) EZstimated totel annual tuel input
at each replacernent unit after replacing
thermal energy at the opt-in source; -

(xiii) The number of allowances
calculated under paragraph (b) of this
section that the opt-in source will
transfer to each replacement unit
represented in the thermal energy plan.

{xiv] The estimated number EE
allowances to be deducted for reduced
utilization under § 74.44;

{xv] Certification that each
replacement unit has entered into a
legally binding steam sales agreement to
provide the thermel energy, as
calculated under paragraph (a)(3)(xi) of
this section, that it is replacing for the
opt-in source. The designated
representative of each replacement unit
shall maintain and make available to the
Administrator, at the Administrator's
request, copies of documents .
demonstrating that the replacement unit
is replacing the thermal exergy at the
opi-in sgurce. T

{4} Submission. The designated
represeniative of the opt-in source
seeking to qualify for the transfer of
allowances based on the replacement of
thermal energy shall submit a thermal
energy plan to the permitting authority
by no later than July 1 of the calendar
year prior to the first calendar year for
which the plan is to be in effect. The
thermal energy plan shall be signed and
certified by the designated
representative of the opt-in source and
each replacement unit covered by the

lan, : :

[8) Retirement of opt-in source upon
enactment of plan. (i) If the opt-in
source will be permanently retired as of
the effective date of the thermal energy
plan, the opt-in source shall not be
required to monitor its emissions upon
retirement, consistent with § 75.67 of
this chapter, provided that the following
requiremernts are met: .

A) The designated representative of
the opt-in source shall include in the
plan a request for an exemption from

-

“the requirements of part 75 in

accordance with § 75.67 of this chapter
and shall submit the following
statement: *'I certify that tHe opt-in
source (“is" or “will be", as epplicable)
permanently retired on the date
specified in this plan and will not emit
any sulfur dioxide or nitrogen oxides
after such date.” - . '

(B} The opt-in source shall not emit
any sulfur dioxide or nitrogen oxides
after the date specified in the plan.

(i1} Notwithstanding the monitoring
exemption discussed in paragraph -
{a)(3)(1) of this section, the designated
representative for the opt-in source shall
submit the annual compliance
certification report provided under
paragraph {d} of this section.

(8} Administrator’s action. If the
permitting authority approves a thermal
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energy plan, the Administrator wﬂl
annuaily transfer allowances to the
Allowanes Tracking System account of
sach replacement unit, as provided in
the approved plan.

{7} Incorporation, medification and
renewal of a thermal energy plan. (i) An
approved thermal energy plan,

including any revised or renewed plaa -

that is approved, shall be incorporated -
into both the opt-in permit for the opt-
in source and the Acid Rain permit for
each replacement unit governed by tha

paragraph (a) {4} of this section and meet
{he requirernents for permit revisions
under § 72.80 and either §72.81 or
§72.82 of this chapter.

{8) Termination of plan. () A thermal
energy plan shall be in effect until the
earlier of the expiration of the opt-in
permit for the opt-in source or the year
for which a termination of the plan
takes effect under paragraphb (2)(8)(ii) of
this section,

(ii) Termination of plan by opt-in .
source and replacement units. A

plan. Upor approval, tue thermal energy  notification to terminate a thermal

plan shall be incorporated into the Acid
Rain permit for each replacement unit
pursuant to the requirements for
administrative permit amendments
under §72.83 of this chapter.

(i1} In order to.revise an opt-in permit
tc add an approved thermal energy plan
orto change an approved thermal
enercy plan, the designated - -
representative of the opt-in source shall
subm.lt a plan or & revised plan under

Quahf) ing thermaJ energy =

(2) Fuel dssociated with gualifving

energy plan in accordance with
§ 72.40(d) of this chapter shall be -

_submitted no later than December 1 of

-the calendar year for which the
termination is to take effect.

(1i1) If the requirements of paragraph
{a){8}{ii) of this secticn are met and
upon revision of the opt-in permit of the

. opt-in source and the Acid Rain permit

of each replacement unit govermed by -
the thermal energy plan to terminate the

ﬂléiesftﬂnate-d thermal enérgy '
at the replacement unit
under paragraph (a)(3)(x1) of thxs section

" replacement unit shall be ca"culated as

thermal energy. The fuel associated with follow !

‘the quahf_ymg thermal energy at each

Fuel associated with
Qualifying thermal energy —

where, :

“Qualifying thermal energyv” for the
replacement unit is as defined in
paragraph (b)(1) of this section; -

“Efficiency constant” for the
replacement unit :

transferable allowances _
for the replacement unit ~

where,

“A].lowable SO: emission rate" for the
replacement unit is as defined in
paragrapk (a)(3){vii) of this section;

““Fuel associated with qualifying
thermal energy'” is as defined in
paregraph (b){2) of this section;-

{c) Transfer prohibition. The
allowances transferred from the opt-in
source to each replacement unit shall

. 210t be ransferred from the unit account:
" of the replacement unif to any other.

_ Qualifying thermal energy

plan pursuant to § 72.83 of this c:hapter.

the Administrator will adjust the
allowances for the opt-in source and the
replacement urits to reflect the transfer
back to the opt-in source of the
allowances transferred from the opt-in
source under the plan for the year for
which the termination of the plan takes
effect.

(9] Renewal ofthermm’ energy p]cm
The designated representative of zn opt-
in source may recew the thermal energy
plan as part of its opt-in permit renewal
in accordance with § 74.19.

{b) Calcuintion of transferable -
aliowances—{1} Qualifying thermal
energy. The amount of thermal energy
credited towards the transfer of
allowances based on the replacement of .
thermal energy shall equal the :

qualifying thermal energy and shall be
celculated for eac.h replacement umt as
follows: |

= 0.85, where the replacement unitisa °
boilar
= 0.80, where the replacement unitisa
cogenerator
(3) Allowances transferable from the
opt-in source to each replacement unit.

_Fuel Assb-cia.ted with
Qualifying thermal energy

Efficiency constant

The number of allowances transferable
from the opt-in source to sach
replacement unit for the replacement of
thermal energy is calculated as follows:

allowable SO, emission rate e uee

2000

=

* account in the Alléwance Trackmg

System.
{d) Compliance—(1) Annual
complience certification report. (1) As
required for all opt-in scurces, the
designated representative of the opt-in
source covered by a thermal energy plan

_.. mmust submit an opt-in utilization report

for the calendar year as part of its
annual compliance certification report
under § 74.44(2){1).

(i) The designated representative of
an opt-in spurce must submit a thermal

(in Ib/'mmBru}

- P . R _r

energy compliance report for the

calendar year as part of the annual
compliance certification report, which
must include the following elements i
2 format prescribed by t_he )

- Administrator:

(A) The name, authorized account
representative identification number,
and telephone number of the designated-
representative of the opt-in source;

{B) The name, autherized account
representative identification nurmber,
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and telephone number of the designated  in utilization report and the actual {1} When the opt-in source has
b resentative of each replacemnent nnit;  values submitted in the confirmation permanently shut down; or

C) The opt-in source’s account report pursuznt to § 74.44(c){(2). {2} When the opt-in source has been

identification number ;n the Allowance {3} Lighility. The owners and reconstructed; or

Tracking System [ATS}); . operators of an opt-in sowrce or a 3} When the opt-in sotree becom
(D) The account jdentification number  replacement tnit governed by en an{a.éifec}eeg unitl”u;ltd::lr §72.6 of this =

in the Allowance Tracking System spproved thermal energy plen shallbe  (hapter; or

(ATS] for each replacement unit; liable for any violation of the plan or (4) When the opt-in source fails 1o
{E) The actual amount of total thermal  gh4e saction at that opt-in source or ~ e bt P Y

energy reduced at the opt-in source replacement unit that is governed by the  "C oo | Opi-in perml

during the calendar year, including all  {hermal energy plan, including Lability (b) Method of deduction. The
energy flows (steam, gas, or hot water)  for fuifilling the obligations specified in ﬂsdrmn:st.ramfh wt;n dedﬁact a]lmvangtoﬁ
used for any process orin any heating  part 77 of this chapter and section 411 CEINNINg Wiin Lnose aliowances wi

cooling applicatian; the latest recorded date of mansier out
Or{F] The ac};ga] smﬁm of thermal of the Act of the opt-in source’s unit account,
energy at each replacement unit, §74.48 Transfer of allowances from the [c] Notification of deduction. When
including all energy flows (steam, gas,  replacemont of thermal anergy—process allowances are deducted, the
or hot water) nsed for any process arin  30Urces [Reserved] Administrator will send a written
any heating or cooling application, 74.49 Calculation for deducting notification to the suthorized accoumt
replacing the thermal energy at the opt- ﬁ...mg,m° representative of each Allowance
in soarce; ‘ : ' " "Tracking System account from which
{G) The actual amount of total thermal fé}%m;anczﬁeﬁgr ‘}:;enczl? ula. The aliowances'were deducted, The i
; g formula o . : .
energy at each replacement unit after determine the total mmber of notification will state:
replacing thermal epergy at the optin ppo o o vobo deducted forthe (1) The serial numbers of all
source, including all energy flows calendar yesr from the allowences held  allowances deducted from the account,
(steam, gas, or hot water) used f?irnany in an opt-in source’s compliance {2} The reason for deducting the
gn}?ﬁéﬁi’?—my heating or cooling ) subaccount es of the allowance transfer  allowances, and .
. F H) Actual fotel fuel input at each - Ceadineapplicableto thatyear: . (3) The date of deduction of the
replacement unit as determined in ‘Total dliowances deducted = Tons allowances.
' i 5 i nter;  emitted + Allowances deducted for {d) Amount of deduction. The
accordance with part 75 of this chapter; ALIOW: A
M Calculations of allowance reduced utilizstion where: fidm:.mstrator may geduct al!owances'
-adjustments to be pexformed by the {1){i) Except as provided in paragraph iR accordance with paragraph (a) of this
Administratar in accordance with -~ {e}{1}(ii} of this section, “Tons emitted” -3ection in.an amount required 1o offset
paragraph {d){2) of this section. shall be the total tons of sulfurdioxide ~2nY excess emissions in'asccordance
{2} Aﬁowance adjustments by . emitted by the opt-in source-during the ~ with part 77 of this chapter and when

Administrotor. (i) The Administrator - calendar-year, 25 rdéported il accordznce 2D Opt-in source does not hoid
‘will adjust the number of allowancesin - wyith subpert ¥ of this part for - -~ ailowances equel in number 1o and with -

the Allowsance Tracking System " combustion sources or subpart G of this the same or earlier compliance nse date
accounts for the opt-in source and for part for processsowces, T - : for the caland:q: years specified under
each replacement unit to reflact any- - {ii} If the effective date of the opt-in - §74.26(b)(1) {i} through {iv) ir an
changes between the estimated values souTce’s permit took effect on a date amount required to be' deducted under

submitted in the thermal energy plen . cther thean January 1, “Tons emitted” for  § 74.46(b){1) {i} through (iv).
pursuant to paragraph [a) of this section  the Erst calendar year shall be ths total s S
and the actusl values submitted in the - 1ans of sulfur dioxide emitted by the gﬂbl’a” F—Monitoring Emissions:
thermsl energy compliance report” . -” -opt-in source during the calendar mbustion Sources . . .
- pursuant to paragraph {d) of this. .. . . quartersfor which the opt-in source’s - £74.60 Monitoring requirements.
- section..The valuss to be considered for” “opt-in permit is effective, 2s reported in :

. . thisadjustment include: ~ accordance with subpart F of this part- - (a) MO{]HOTfng reguirements for -
R 7Y Tj‘ﬁ'numbar of allowances: - for combuston som?g;s or su.bpaan of =~ combustionsources. The owner or
transferable .hyﬂlﬁ op‘t—insom‘tc sach {hjsj_)&_ﬂ for Process SouICes. i - operatﬂr ofeach combust source .
- replecement unit, calculated in +- .. I - (3} Allowances deducted for reduced So2llmest all.of the requiroments -
paragraph (b] of this section using the - utilization” shall bethe total number of  SPecified in paxt 75.0f this chapter for
‘actual, rather than estimated; thermal - - aliowances deducted for reduced . -the owners and uperators of an affected

-energy &t the replacement unitreplacing | utilization &s calculated in accordance Uit to install, cestify, operate, and
.~ ‘thermal energy at the opt-insource. .~ ~~with §.7& 44 for combustion £0 or . --maintain a continuous emission
. - (B) The number of | BOCES %, -l *§ 74:45 for process sources. - . » - nopitoringsystem, an excepted

deducted from the Allowance Tracking : monitoring system, of an dpproved

System account of the opt-in soree, .~ §74.50  Deducting opt-in source o alternative MOnitoring systam in .

calculated under § 74.44[b)(2). allowmances from ATS accounts, - " accordance with part 75 of this chapter.
{1i} If the opt-in source includes in the - (a) Deduction of allowances. The (b} Monitoring requirements jor opt-in

opt-in utilization report under § 7444 --- Administrater may deduct any * sources. The owner or operator of each

sstimates for reductions in heat input, aliowances that were allocated toan  *  opt-in source shall install, certify,

then the Adminisirator willadjustthe - opt-in source inder § 74.40by operate, and maintain a contimuous

number of allowances in the Allowance -. removing, from any Allowance Tracking emission monitoring sysiem, an
Tracking System accounts for the opi-in ~ System accounts in which they ate held, excepted monitoring system,an =~ -
. source and for each replacement unitto . the allowances-n an amount specified  approved alternative monitoring system
.- reflect any differences between the - Ain paragraph {d} of this section, under in acoordance with part 75 of this

~estiomted valnes submitted in the opt~- . the following circumstances: - - . chapter, -
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§74.61 Monitonng plan

{2} Monitoring plan. The desxgnated
representative of'a combustion source
shall meet all of the requirements
specifiad under part 73 of this chapter
for a designated representative of an
affected unit to submit to the
Administrator a monitoring plan that
includes the information required in a
monitoring plan under § 75.53 of this
chapter. This monitoring plan shall be
submitted as part of the combustion
scurce’s opt-in permit application under
§ 74.1¢ of this part.

{b) [Reserved).

Subpart G—Monitoring Emissionst
Process Sources—{Reserved]

PART 75—CONTINUOUS EMISSION
MONITORING

17. The autherity citation for part 73
_ continues to read as follows: ‘
' Authority: 42 U.S.C. 7651, e seq.

. 18. Secton 75.4 is amended by |
revising paragraph (a) introductory text,
and by adding paragraph (a)(3) to read”
as follows:

. §75.4 Compiiance dates.

{a] The provisions of this part apply
0 each exdsting Phase I and Phase I
unit on February 1€, 1983, For
substitution or ccmpensating units that
are’so designated under the acid rain
permit which governs the unit and
contains the approved substitution or
. reduced utilization plan, pursuant to
§72.41 or § 72.43 of this chapter, the
provisions of this part beccme
applicable upon the issuance date of the
acid rain permit. For combustion
sources seeking to enter the Opt-in
Program in accordance with part 74 of
this chapter, the provisions of this part
become applicable upon the submission
of an opt-in permit application in
accerdance with § 74.14 of this chapter.
In accordance with § 75.20, the owner or
operator of each existing affected unit
shail ensure that all certification tests
~ for the required continuous emission
monitoring systems and continuous
opacity mornitoring systems are
completed not later than the following
dates {except as provided in pa:agraphs
{d) and {e) of this sec:tlon)

* * x * *

{5) For combustion sou.rceé seeking to

enter the Opt-in Program in accordance ~

with part 74of this chapter, the
expiration date of a combustion source’s
opt-in permit under § 74.14(e) of this
chapter.
o *

* * *

19. Section 75.15 is amended by
revising paragraph [(a)(2)(i1}(A} and
B){2)(ii}{A) to read as follows:

§75.16 Special provisions for moﬁiton‘ng

emissions from common by-pass, and
multiple stacks for SO; emissions and heat
input determinations. ‘

(a) * Kk k

{2) x k x

(u) E x *x

{A) Designate the Phase II units as
substitution units according to the
procedure in part 72 of this chapter and
the non-affected units as opi-in scurces

" in accordance with part 74 of this

chapter and combine emissions for
compliance purposes; or
* L 4 * k.1 »*
*®* * k
(2} E . *,
I.i] LI

{A) Designate the non-affected units

. a5 opt-in sources in accordance with

part 74 of this chapter and combize
emissions for compliance purposes; or
- '* ’1-:_-- E —“."-“

20. Section 75.20 is amended by
revising the first sentence after the

. heading in paragraph [a}[B} to read as

foliows:

§7520 Gerﬁﬁcation and recertification
procedures.,

a;***

[3) Provisional approval of

" cerdfication applications, Upon the
" successful completion of the required

certification procedures for each -
continuous emission cr opacity
monitoring system or component
thereof and subsequent submittal of a
complete certification application in
accordance with § 75.63, each
continuous emission or opacity
monitoring systemn or cormponent
thereof shall be deemed provisionally
certified for use under the Acid Rain
Program for a period not to exceed 120
days following receipt by the
Administrator of the complete
certification application; provided that
no continuous emission or opacity
monitoring systems for 2 combustion
source seeking to enter the Opti-in
Program in accordance with part 74 of
this chapter shall be deemed
provisionally certified for use under the
Acid Rain Program, * * *
* * x* * *

21. Section 75.63 is amnended by
revising paragraph {a) and {b)(1) to read
as follows:

§75.63 Certification or recertitication
application.

{a) Submission. The designated
representative for an affected unitor a
combustion source secking to enter the

Opt-m Program in accordance with part
74 of this chapter shall submit the
request to the Administrator within 30
days after completing the certification
test.
LI SN

{1) A copy of the monitoring plan (or
any modifications to the monitoring
plan) for the unit, or units, or
combustion source seeking to enter the
Opt-in Program in accordance with part
74 of this chapter, if not previously
submitted.
x* * - * *

22. Section 75.57 is revised to read as
follows: ‘

§75.67 Retired units petitions,

(a) For units that will be permanently
retired prior to January 1, 1995, an
exemption from the reguirements of this
part. including the requirement to
install and certify a continuous
emissions monitoring system, may be
obtained from the Administrator if the
designated representative submits a
camplete petition, as required in § 72.8
of this chapter, to the Administrator =~ -
prior to the deadline in § 75.4 by which,
the continuous emission or opacity
monitoring systems must complete the
required certification tests.

{b) For combustion sources seeking to
enter the Opt-in in accordancs
with part 74 of this chapter that will be
perrnanently retired and governed upon
entry into the Opt-in Program by a
thermal energy plan in accordance with
§74.47 of this chapter, an exemption

. from the requirements of this partt,

including the reguirement to install and
certify a continuous emissions
moritoring system, may be obtained
from the Administrator if the designated
representative submits to the
Administrator & petition for such an-
exemption prior to the deadline in
§75.4 by which the continuous
emission or opacity menitoring systems
must complete the required certification
tests,

PART 77—EXCESS EMISSIONS

23. The authonh, citation for part 77
revised to read as follows:

' Authority: 42 U.5.C. 7601 and 7651, et seq. .

24, Section 77.6 is amended by )
revising paragraph {a) to read as follows:

§77.6 Penaltles for excess emissions of
sulfur dioxide and nitrogen oxides.

(a) If excess emissions of sulfur
dioxide or nitrogen oxides oceur at an
affected unit during any vear, the
owners and operators of the affected
unit shall pay, without demand, an
excess emissions penaity, as caiculated
under paragraph () of this secticn.
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Such payment shaill be submitted to the
Administrator no later than 60 days
after the end of any year during which
excess emissions occurred at an affected
unit or, for eny increase in excess
emissions of sulfur dioxide determined
after adjustments made under § 72.91(b)
of this chapter, or § 74.44(c}{2) of this
chapter, by July 32 of the year in which
the adjustments are made.

* x| x * -

PART 73—APPEALS‘PROCEDGRES
FOR ACID RAIN PRCGRAM

25. The authority citation for part 78
continues to read as follows:

Authority: 42 U.5.C. 7601 and 7651, et saq.

26. Section 78.1 is amended by
ravising paragraphs (b){3) and {b){4) and
by adding pmzraph ®)5) toread as.
follows:

£784 Purposa and ascope.

{b * = n

{8) Under part 74 of this chapter,

(i} The determination of
incompleteness of an opt-in permit
application;

(ii) The issuance or denial of an opt-
in permit and approval or disapproval

of the mansfer of allowances for the
replacement of thermal energy;

(iii) The approval or disapproval of a
permmit revision o an opt-in permit;

{iv} Tte decision on the dednuction or
return of allowances under subpart E of
part 74 of this chapter;

(4) Under part 75 of this chapter,

(i} The decision on a pedtmn for
approval of an altemauVe mom;o*mg
syster; :

(ii) The approval or chsapproval ofa
monitoring sysiem certification or
recertification;

(i1} The finalization of f annual
emissions data, including retroactive
adjustment based on audit;

(iv) The determination of the
percentage of ernissions reduction
achieved by qualifving Phase I
technology; and

(v} The determination on the

-acceptability of parametric missing data

procedires for a umit equipped with
add-on cantrols for sutfur dioxide and -

" ' nitrogen oxides in accordance with patt

75 of this chapter.

{5) Under part 77 of this chapter, the
determination of incompleteness of an
vifset plan and the approval ar
disapprovel of an ofset plan under

§77.4 of this chapter and the deduction
of allowances under § 77.5{c) of this
chapter.
w " = L] Ed

27. Section 78.3.1s amended by
. revising paragraph {a){1) introductory
text, and pamgraph {d}(2} to read as
follows:

§78.3 Petition for administrative review

‘and request Tor avidentiary hearing.

(a} > X *

{1} The foliowing persons may
petition for administrative review of a
decision of the Administrator that is
made under parts 72, 74, 75, 76, and 77
of this chapter and that is appeaiable
under § 78.1(a} of this pari;

* - L * L

{d) * X X

(2) Any provision or requirement of
parts 72, 73, 74, 75, 76, or 77 of this
chapter, including any standard
requirement under § 72.9 of this chapter
and any emissions monitoring or
reporting reguirermnents 'u.nder part 75 of
this chapter;

* k4 L4 »

[FR Doc, 95-7491 Filed 4~-3-05, 5:45 am]
BILLING CODE 8580-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFRPart72

[FRL-5109-5]

RIN 2050--AF59

Acid Rain Pregram: Permits

AGENGY: Environmen;é} Protection
Agency (EPA). . .
ACTION: Final ruled 2.,/ _

-rule are 25 follows: -

SUMMARY: Title IV of the Clean Air Act,
as amended by Public Law 101-548, the
Clean Air Act Amendments of 1930 (the
Act), authorizes the Environmental
Protection Agency (EPA or Agency) to
establish the Acid Rain Program. On
January 11, 1993, the Agency
promulgated final rules under titls TV.
Several parties filed petitions for review
-of the rules. On November 18, 1993, the
Agency published a notice of proposed
revisions of those rules implementing
.sections 404{b} and (¢} {substitution
plans) and 408(c)(1)(B) {reduced
utilization plans) of the Act. On May 4,
1994, EPA and other parties signed a
sottlement agreement addressing
substitution and reduced utilization
issues.

After reviewing the record, EPA
conciudes that the January 11, 1983
Tules can be read to give utilities an
ability to use substitution and reduced
utilizaticn plans {o create excess, new
allowances. These allowances will
authorize sulfur dioxdde emissions in
excess of total emissiaons withont the
plans and will result from emission
reductions made, or required by federal
or State law adopted, before enactment
of title IV, This creation of allowances
is contrary to the purposes of sections
404(b) and (c} and 408(c){1){B) and can
compromise achievernent of the
emissions reductions intended under
title IV, Consequently, EPA is modifyin
sections of part 72 of the 11,
1993 repulations, The rule revisions will
prevent %e use of substitution and
reduced utilization plans to create
excess, new allowancas and are
consistent with the May 4, 1894
settlement. oo
EFFECTIVE DATE: December 22, 1994,

ADDRESSES: Docket No. A-93—40,

-zontaining supporting information used

to develop the proposal, copies of all
comments received, and responses to
comments, is available for public
inspection and copying from 8:30 a.m.
to 12:00 p.m. and 1:00 p.rn, to 3:30 p.m.,
Monday through Friday, excluding legal
bolidays, at EPA’s Air Docket Section
{LE-131), Waterside Mall, room 1300,
1st floor, 401 M Street, SW., Washington

DC 20450, A reasonable fee may be

charged for topying.

FOR FORTHER INFORMATION CONTACT:
Dwight C. Alpern, Attorney-advisor, at
(202) 233-9151, Acid Rain Divisien
{6204]}, U.S. Environmental Pretection
Agency, 401 M 5t,, SW,, Washington,

DC 20460, or the Acid Rain Hotline at
(202) 233-9520. L
SUPPLEMENTARY INFORMATION: The
contents of the preamble to the final

L Statuicry Purposes of the Substitution and
Reduced Utilization Provisions

1II. Need to Modify the Japuary 11, 1993

. Regulations o o

A. The January 11, 1953 Regulations can be
Read to Give Utilities the Ability to Bring
Phase II Units Into Phase [ and Create
Excess, new Allowances

B. Under the January 11, 1993 Regulations,
Exntry of Phase H Units Into Phass I can
Significantly Compromise the Emissions
Reduction Goals of Title IV

1. Medifications of the January 11, 1993
Regulations -

A, Substitution Plans R :

1. Limiting the Allowances Allocated to Each
Substitution Uajt . : .

a.'1989 or 1990 8O; Emissions Rate .

b. Most Stringent Federal or State SGa
Emissions Limitation

c. Baselins

2. Limiting the Number of Substitution Units

3. Requirement That the Substitution Unit be _

. Under Control of the Table A Unit's

© Owner or Operator

4. Other Changes : .

B. Reduced Utilization Placs -

1. Limiting the Category of Units That can
Qraalify as Compensating Units

2. End-of-Year Review of the Need for

- Cornpensating Units .

3. Reporting and Allowence Surrender

TV. Applicability of Ruje Revisions ta
Existing Permit Applications

V., Administrative Requirernents

B. Executive Order 12866

C. Paperwork Reduction Act

D. Regulatory Flexibility Act

E. Miscellaneous -

1. Statutory Purpuoses of the Substitution
and Reduced Utilization Provisions
The provisions in sections 404{b} and
{c) and 408{c)(1){B) of the Act
concerning substitution and reduced
utilization plans have specific statutory
purposes related to the achieverpent of
the sulfur dioxide emissions reduction
goals of title IV. The Agency majntains
that Congress did net intend that these
provisions provide utilities an ability to
create excess, new allowances by
bringing Phase Il units into Phase L
Because the January 11, 1993
regulations implementing thess
provisions can be read to allow the
creation of excess, new allowances in
Phase I, the Agency is revising today the
regulations to ensure that this does not

occur. See 58 FR 60951 {defining
“excess, new allowancas”).

As discussed in the preamble of the
November 18, 1992 pioposal [58 FR
60850-60951), Congress established
substitution plans as a compliance
option to increase units’ compliance
flexdbility and reduce their cverall costs
of compliance in Phase I while stiil
achieving the emissions reductions
intended by Congress under title IV. A
substitution plan allows the owner or
operator of a unit listed in Table A of
section 404 to reassign the unit's
emissions reduction obligations to a
designated non-Table A unit under the
owmner’s or operator’s control, Upon
apgroval of the reassignment, the non-
Table A unit becomes subject to all
requirements for Phase T units with
regard to sulfur dioxide and is allocated
allowances. Emissions reductions by tha
non-Table A vnit may therefore free up
allowances, which may be used by the
Table A unit (or any other cnit) in lisu
of making emissions reductions. :

Section 404(b)(5] of the Act expressly
states that, with a substitution plan, the
intendad emissions reductions must

- still be achieved. That section requires

that, in approving a substitution plan,
the Adm.inisu‘:t?; ensure that thep
substitution resuls in total emissions
reductions at least equal to the total
reductions that otherwise *would have
been achieved™ by these Table A and
non-Table A vnits “without such
substitution.” 42 U.8.C. 7651c(t}{5).
EPA concludes that the substitution
provision is intended to provide an
alternative means of achieving Phase 1

- reductions, not a mechanism for
‘avoiding such emission reductions,

The provision for reduced utilization

. Dlans has a statutory purpose that is also
"~ aimed at spsuring realization of

emnission reductions. As explained in
the November 18, 1993 preamble {58 FR
60951}, Congress recognized that the
otential for circumvention of emission
imitation requirements exists because
in Phase I only a minority of all utility
units are subject to such requirements.
A Phase ] unit could simply reduce its
utilization by shifting its generation,
ang the emissions that would otherwige
result, to'a unit that was not required to

" uge allowances to cover its emissions.

Allowances allocated to the Phase I unit
would be freed up for use without
achievement, at either unit, of the

_ intended emissions reductions.

In section 208{c}{1)(B), Congress
adopted a solution to this problem.
Owners and cperators of any Phase |
unit that, for compliance purposes,
gropose raducing Dtilization of the unit .

elow 1985-87 utilization {i.e,, its
baseline) in order to comply with title
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TV are required to submit a reduced
utilization plan. In such a plan, the
owners and operators must designate
the units that will provide generation to
compenszte for the reduced utilization
of the Phase 1 unit or must account for
the reduced utilization through energy
conservation or improved unit
‘efficiency. 42 U.S.C. 7651(c)(1){B). Eack
compensating unit in an approved plan
becomes subject to Phase I sulfur
dioxide emissions limitations and is
allocated ellowances equal to that unit’s
baseline times the lesser of the 1983
actual or sllowable emissions rate for
the unit. The compensating unit will
therefore have to use allowances to
account for its emissions, including any
increased emissions resulting from
compensating generation that it
provides for the Phase funit.

The Administrater approves or
disapproves each plan (and
compenssting units proposed therein)

' after determining whether the plan
mests the requirements of title IV,  _

-including achiévement of the intended
emissions reductions under the Acid
Rain . 42 U.8.C. 7651g(c)2); see

 dlso 58 FR 80951, Thus, like the
provisions for sibstitution plans, the

- provisions for designating compensating

' units in reduced utilization plans are

" intended to allow compliance flexdbility
but also to protect the emission
reduction goals of title IV by requiring
that plans not result in more emissions
than would occur without the plans. In
fact, if the reduced utilization pian
provisions were interpreted to allow the
creation of excess, new ailowances,
utilities could simply use such plans to
circumvent the lmitation on the”
creation of allowances under .
substitution plans by bringing the same
Phase I units into Phase l as
compensating units rather than -
substituion units.! o

1 This conclusion IS not coniradicted by the
legisiative histary, cited by some commenters,
discusiing the compliance flexibility end potential ™

" cost savings resnlting from use of theallowance -
market. Ses, £.2., Senate Rep, No. 101-228 a 315,
Such generic discussion of the ability of units to
ove:- o1 under- coniol emissicns and (o wade
allowances does not address the specific Issue of
the entry of Phase I units into Phase L Although,

_under the Partial Settlement in Envirenmentel

" Defense Fund v, Carol M. Browner, No, D3~1203,
and Alabama Power Co. v, U.8, EPA, No. §3-1811°
(0.C. Cir, 1993) {signed May ¢ and 20, 1993), many
comrments onthe November 18, 1993 proposal were
withdrawn, the Agency Is responding—here or in
3 response-to-comment dotument—to the substance

- of all corments that were ariginally submitted.

T (This settlement is hereafter referred 10 as “'the May,

2. 1994 séujement™) T T T T o

IL Need to Modify the January 11, 1993
Regulations

A. The January 11, 1993 Regulations
can be Read to Give Utilities the Ability
to Bring Phase II Units Into Phase I and
Create Excess, New Allowances :

On January 11, 1863, EPA
promulgsted regulations that
impiemented the major provisions of
title IV, including the substitution and
reduced utilization provisions. As
discussed in the November 18, 1893

..preamble {38 FR 6085180953}, these
provisions can be read to provide
utilities twe alternative methods of
bringing into Phase I, witk faw 7

_ limitations, selected Phase 1l units and

creating excess, new allowances. The
Agency concludes that both provisions
must be revised in order to eliminate
this problem.

~ ‘Under § 72.41 of the January 11, 1923
regulations, the designated T
representative for a unit on Table A may

- include in the Phase I permit

application a substitution plan
designating, as substitution units, one or
more &xisting units that are Phase I
units and so not on Table A, 40 CFR
72.41(b) {1953). There is po express
__reguirement that the substitution unit
make reductions beyond those that it
would have made without the plan or
actually provide allowances for the
Table A unit and no express limit on the

~ number of substitution units thata

Table A unit may designate. Further, for
the mest part, the decision whether to
designate a particular Phase I unit as a
substitution unit is at the discretion of
the utility. See 58 FR 80952, _
Section 72.43 of the Januery 11, 19893
- reégulations reguires, under certain
circumstances, that the designated
representative for a Phase I unit submit
a reduced utilization plan designating a

compensating unit. Such aplan must be

submitted if the owners and operators of
_the unit plan to reduce utilization of the

wunit below its baseline for purpcses of
“complying with Phase I emissions’

" limitations and to accomplish this by

shifting generation to a noz-Phase Iunit.
40 CFR 72.43(b] {1993). Because of
concern that utilities would be unable to
designate compensating units and
therefore might engage in unecononiic
dispatching to avoid reduced utilization
requiring such designations, the .
regulation establishes broad exceptions
1o the requirement to submit a plan. 40
CFR 72.43{e) {1693); see a/so 58 FR
6035860959, There is no express
requirement that the Phase I unit
actually bave any reduced utilization oy
the compensating unit actually provide
any compensating generdtion to the

" Phase T'unit. There is alsc no express

_limit on the number of compensating

units that a Phase I unjt may designate
and no express bar on a compensating
unit itself designating a compensating
unit, Further, as with substitution units,
a utility’s decision to designate a
compensating unit is largely
discretionary. See 58 FR 50952, .
Because utilities generally have broad
digcretion and flexibility in designating
substitution and compensating units,
such uniis will likely be designated only
if early entry into Phass I is beneficial,
e.g., where early entry creates new
allowances bacause the uniis have lower
actual emissions in FPhase I than the
allowances they will receive as
subsiitution or compensating units. See .
58 FR 60833 and 1. 2. Before the
enaciraent of title IV, some Phase I
units had reduced emissions rates for
economic or other reasons and some
States had already adopted laws
requiring their utilities to reduce
emissions rates prior to Phase I, Such
reductions occurred, or-will occur, for
reascns independent of the substitution
and reduced utilization provisions.
Under the January 11, 1993 regulations,
for each Phase I year that a substitution
or reduced utilization plan is in effect,

_each substitution or campensating unit

under the plan is allocated a number of

- allowances equal to the unit’s baseline

times the lesser of the 1285 actual or
allowable emissions rate for the undi. 40
CFR 72.41(c)(3} and () and ‘
72.43{c){4}(ii) and (d) (1993). _
Consequently, some Phase I units may
enter Phase I as substitution or
compensating units and convert.

- emission rate reductions into excess,

new allowances: 1.e., allowances tkat |
would not otherwise be availzble and
that reflect emission rate reductions that
would cecur even without plans
allowing early entry into Phase I

Tke excess, new allowances may
become available to affected units in
Phase ] and/or in Phase I and ensble
such units to avoid making emissions

reductions that title IV would otherwise.

require them to meke. These allowancss
may thereby diminish the emissions
reductions that Congress intended 1o be
achieved by virtue of title IV, In sum, as
explained ir: the November 18, 1993

' preamble, the January 11, 1993

regulations transform the statutory -
substitution and reduced utilization .
provisions from provisions for.

" facilitating and protecting anticipated

emissions reductions under title IV into
potential means of creating excess, new

-allowances that can be used to avpid__,

such reductions. {58 FR 60953.)

Because the regulations provide
alternative means (through substitution -
plans or reduced utilization plans) of
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creating excess, new allowances, the
regulations are contrary to ) -
Congressional intent and sections 404(b)
and fc} and 208(c}{1)(B) of the Act and
therefore must be modified to sliminafe
both alternatives.

B. Under the January 11, 1993
Regulations, Entry of Phase O Unjts Into
Phase I can Significantly Compromise .
the Emissions Reduction Goals of Title
v _ ) .

The potential number of excess; new
allowances created by substitution and
compensating units under the Janusry
11, 1993 regulations may be sufficient to
compromise significantly the
achievement ofthe emissions . .
reductions intended by Congress under
title IV. The Agency estimates that entry
into Phase I of Phase I units that will
benefit from becoming substitution or
compensating units and that reduced
emissions rates between 1985 and 1991
for economic or other reasons or were

‘required by federal or State law ss of
November 15, 1990 to reduce emissions
rates between 13985 arrd 1995 will create
about 200,000 allowances per yearin
Phase I in excess of emissions without
such entry.? See 58 FR 60953 and n. 4;
and Calculation of Potential Iimpacts of
Phass I Substituion Units, ICF Inc. at 5
(July 7, 1993). Thus, the current = . -
substitution sndreduced utilization
provisions will potentiallyresult in'the
creation of excess, new allowances
authorizing additiona] emissions of
1,000,000 tons of sutfur dioxide in all of
Phasel. =~ . T

Congrass expected the emission
limitations in title IV 1o result in annual
S0O; emissions reductions of 2.8 to 4.4
million tons in Phase I. Senate Rep. No.

2This is 2 couservative estimate of the potontial

for coaation of excess, new allowances, Assuming
that all 250 desiguated sobetiution znd
compensting units in existing peemit applications
are activated as subsiltution units for g}l of Phass.

L about 385,000 excazs, asw atlowances will be
mattzf pet yoar nndcr:lﬁe Janoary 11:;;993

wigtions. Assurming all existing P T units

E:gou: 2.000 units] will bacnme subetitution units -
for all of Phase I, aimnet 1,000,000 axcess, new
allowances will be crsated por year in Phasa 1 under
the Janyuary 11, 1993 reguiations, See Estlnates of
Allowances Impact of Proposed Parmits Ruls - -
Revisions and Alterpative Regulatory Scenarins at

3, B, and 52 {Oct. 20, 1993} {romparing “toteds" for
allowance alineations undar “existizp” rels and
“‘propesed” rulel. The Agency’s 200,000-alowance
ostimate reflects the 2ssumption that only those
units (about 200t 300 ealts) with proj 1985°
emissions lowes than their 1985 fevel will be likely
to become substitution units nnder the cument
tegulations. See Calaulation of Patential Impacts of
Phase I Substitetion Units at B¢ {(“total” of mits
with 50 decresss™ under “CAT7™) (uly 7, 16331
That estimate 2380 azumes that some allowences - . - -
that will be cxsated will repult from raduced
utilization and will be subject to surrender to EPA .-
u'ndzr §5§72.81 and 72.92 of the regulations. Id at
7and g, s e e

101-228 at 327; Cong. Rec. 516980 (Oct.

27, 1990).3 EPA estimates'that the |
expecied reductions by Phase I units
alone during Phase T are about 2.4
million tons in 1885 and 1956 and about

-3.5 million tons in 1997, 1998, and

1999, Memorandum from T. Larry
Montgomery to Brian J. McLean (Oct.
15,1693). As discussed above, the
statutory language and legislative
history demonstrate that Congress did
not intend these reductions 1o be eroded
by substitution or reduced utilization
plans. Yet, under the current '
regulations, Phasae [ units can aveid
some of these reductions by offsetting
their emissions in Phase 7 with excess,
new allowances resulting from such
plans. The use of 200,000 excess, new
allowances per year in Phase I will
negate a significant portion {i.e.,6t0 8
‘percent) of estimated, expected
reductions fmi Piifxsa I umé:.

Alternatively, banking these new
allowances fr.uérT use in Phase I will
diminish the intended emissions )
reduction impact of the 8.95 million ton
cap established by Congress for Phase I
See 58 FR 60854—60955 {explaining the
importance of ths Phase T cap). The
carryovar and use of the excess, new’
allowances created by sarly entry of
Phase I units into Phase I can result in
emissions exceeding the cap for each of
the first five years of Phase Dby as

_'much as 200,600 tons.

The magnitude of potential erosion of
expected emissions reductions supports
the Agency’s conclusion, based on
statutory language and legislative
history, that Congress did not intend to
allow substitution or compensating
units to create allowances for pre-Phase ©
Il emissions reductions that would have
been achieved in the absence of
substifution and reduced utilization
plans.* The Agency’s conclusion is also

.2 Bacsuss, 15 distussed above, Congress did-not
interd the subezitution and ing unit
provisions 1¢ creale sxcess, new allowances,
commentars smed in claiming that such sliowances
account for the 2.8 to-4.4 milllon ton range for
esttmated Phase [ redoctions in 504, Rather, the
range Teflecind, inter aifa, uncertainty over wiat
ormissions decreases or increases would occur at
Phaye O onits that would not be subject to
emisslons Hmitations notil Phase 1. Because of the

- lack of ecissions lisdtations on such units in Phasa

1, the Phass ! amisslons of these unitz and the

impact o totel Fhase I reductions couid aaly bo

projected. s S
+Thus, contrary to the assertion of some

-, comumenters, the Ageacy's modification of the
- current regulations is not basad on circalar .

reasoning. The statutory language and loglalative
history demonstrate that Congress did oot Intend
for substitution or reduced utilization phnas to
result in fower toductions than withont the pians.
The analysis that such plans under the Janunary 11,
1993 reguiations can resulr ln about 200,000 excess,
_mew ellowancas per vear in Phase I shows the -
petential magaitude of the problem and supports -

supperted by Congress’ approach in
sections 404{e), 405, and 410 of the Act.
As discussed in the November 18, 1993
preambie (58 FR 50954), the fact that in
those seclions Congress carefully
limited the ability of Phase I units to
obtain additional allowances for pre-
Phase I reductions strongly suggests
that sections 404(b) and (c) and
408(c){1(B) should not be interpreted to
allow allowance allocations for ali such
reductions.

TIL Modificatiens of the January 11,
1393 Regulations

A. Substitution Plans

The Agency is modifying the January
11, 1993 regulations concerning
substitution plans by limiting the
allowances allocated to a substitution
unit to the baseline times the lesser of:
the 1985 actual S0, emissions rate; the
1985 alloweble 80; emissions rate; the
greater of 1989 or 1990 actual SO-
emissions rate; or the most siringent
federal or State allowsable $0; emissions
rate for Phase I as of November 15, 1990,
the dats of enactment of Htle IV of the
Act. In addition, the final regulations
eliminate the language in the January
11, 1993 regulations providing that 2
Phase IT unit that lacks ady common
DWTeT OT operator but haga common
designated representative with a Phase
1 unit can, wigmut anything morg, bhe
designated as a substitution unit..

1. Limniting the Allowances Allocated to
Each Substitutiom Unit

The final mle imits the number of
allowdnces aliocated to each
substitution unit by calculating the
allocation using the lesser of the unit's
1885 SO» emissions rate oran SO,
emissions rata that is reasonably
reprssentative of what wouid have been -
achieved without the substitution plan.

- Specifically, a substitution unit will be
allocated allowances equal to baseline

times the lesser of: the unit's 1485
actual SO, emissions rate; the unit’s
1985 allowable 50 emissicns rate; the

' greater of the unit's 1980 or 1990 actual
80: emissions rate; or the most stringent

* federa! or State allowable SO» emissions

rate as of November 15, 1390 applicable
to the unit in 1995-89. The January 11,
1993 regulations consider only the
unit's 1985 actual or allowable 50,
emissions rate, ;

As discussed above, section 434(b}(5)
requires that the substituticn plan
includs & dermonstration that the
“reassigned 1onnege limits [under the
plan] will, in total, achieve the same or
greater emissions reduction than would

-todey's modification of the r&guia!mb.s to Bnsuze
consistency with the statnts,




Tuesday,

Federal Register / Vcl. 39, No. 224 /

J—

November 22, 1994 / Rules and Regulations 60221

have been achieved by the original |
affected unit and the substitute unit or
units without such substitution.” 42
11.5.C. 7651c{D)(5). The Agency :
interprets this provision to require that
the plan achieve total reductions equat
to or greater than boeth (i) the Table A
unit's reduction cbligation in Phase I
and {ii) the raductions that the
substitution unit weuld have made if it
had not entered Phase [, including
reductions made, or randated by
federal or State law adopted, prior to the
passage of title IV,

The preamble of the January 12, 1883
regulaticns sets forth a different
inferpretation of section 204(b)(5) that
the Agency conciudes is errorecus. Ag
EPA explained in the November 18,
1993 preambie (38 FR 6035460953

In the January 11, 1993 preamble, the
Agency stated that any reductions in
emissions rate that have been, or will
be. made at the substitution unit after
1985 without the substitution plan (e.g.,
reductions for economic reasens or
required by federal or State law) “will
not have resuited from title IV” and so
sheould “not be counted as reductions
that would have occurred without the
plan.” 58 FR 3601 (emphasis added},
The difficulty with this interpretation is
that it appears to read out of section
204(b)(5} the requirement to ensure that
a substitution plan does not negate
reductions “that would have been
achieved by * * * the substitute unit
* * * without such substitution.” 42
U.8.C. 7651c{b)(5). In the absence of the
plan, the substitution unit would not be
subject to-title IV until Phase 0. If only -
reducticns required by title IV were
considered under section 404(b)(5), the
amount of reductions that would have
been achieved by the substitution unit
without the plan (i.e., the reductions in
Phase [} would always be zera * * *,
The reference to such reductions would
therefore be meaningless. In interpreting
the Act, it should not be presumed that
Congress adopted meaningless language.

Sore commenters o the November
18, 1993 proposal suggested a third
interpretation of section 40<{bj{5). They
claimed that ths provision addresses
only situations where, as part of the
substitution plan, allowances that
would be allocated to the substitution
unit are instead allocated by EPA to the
Tabie A unit. Specifically, the
comunenters alleged that the (erms
“reassigned tonnage limits” and “such
substitution” in section 404(b)(5) are
synonymous and refer only to the
“allocation of a number of aliowances to
the Table A unit in addition to those
that the Table A unit would ctherwise
receive,” Comments of UARG at 33 n.
5% and 34¢. Accordingly, it is argued that

section 404(b){5} requires only that the
number of additicnal allowances that
are allocated under the plan to the Table
A unit cannot be greater than the
number of allowances that are
subtracted from the allocation that the
substitution unit would otherwise
receive under the plan, :

The Agency rejects this interpretation,
which is inconsistent with the
substitution pians that the commenters
themseives have submitted to the
Agency and whickh would reduce
section 404(b}(5) to a triviality. As the
commenters neted, section 404(5)
describes a substitution plan as “‘a
proposal to reassign, in whols or in part,
the affected [Table A] unit’s sulfur
dioxide reduction requirements to any
oiher unit(s}” under the control of the
owner or operztor of the Table A unit,
42 1U1.8.C. 7651c(b) and Coraments of
ARG at 33. According to the
commenters, such reassignment occurs
only where allowances otherwise
allocated to a substitution unit are
instead allocated to the Table A unit. Id.
at 34 and 40-1. This i5 allegedly the
only circumstance to which section
204(b}(5) would apply.

If the comrnenters’ interpretation were
correct, then only thase plans that
actually provide for such an additional
allocation of allowances to the Table A
unit would be substtution plans, as
defined by section £04(b}, Howaver,
although § 72.41(c}{4){ii) of the January
11, 1993 regulations provides the option
to redistributa allowance allocaHons in
this way, such redistribution is not
required by § 72.41. Morecover, EPA has
not received a single substtution plan
for any units that includes such a
redistribution of allowance allocations,
See 58 FR 32667-32670 (June 11, 1993}
58 FR 34582 (June 25, 1993); 58 FR
38373-38375 (July 18, 1993); 58 FR
39543-39544 {July 23, 1992); 58 FR
4081240813 (July 30, 1993); 58 FR
42065-42069 {Aug. 6, 1993); and 58 FR
13110 {Aug. 13, 1993) (summarizing the
allowance allogations under the .
proposed plans, none of which included
any redistribution of allowances froma ~
substitution unit te a Table A unit).
Under the commenters’ approach, none
of the substitution plans submitted to
date are “proposals to reassign * * *
reductian requirernents” under section
404(b). Furiher, the commenters’ ,
interpretation of section 404(b)(5) would
reduce that provision to a trivial
requirement that EPA cannot give more
additienal allowances to the Table A
unit than it takes from the substitution
unit.s ' ’

5 apparently, EPA could, under the conunentars’

interpratation. allocats fawer additional allowances

When section 404(b}(5) is properly
interpreted, these problems evaporate.
The term “reassigned tonnage Limits™
refers to the total allowance allocations
made, in every substitution plan, to the
Table A and substitution units under
the plan and not simply to redistributed
allowances, Thus, section 404(B)5). =~ .
requires that each substitution plan -
must resnlt in “the same or greater”
reductions of sulfur dioxide emissions
as would have been mads by the Tabis
A and substitution units without a
substitution plan.t 42 U.S.C. SRR
7651¢(h)(3). L

The Agency concludes that section
404(b)(5; must be interpreted to take
mto Jetotnt-and avosEsitocating
allowances to the substitution unit for,.
reductons that would otherwisae have
been made at the substitution unit since
1985 in the absence of a substitution
plan. The Agency maintains that thers
are two categories of reductons that
would otherwise have been made and
that therefore should be excluded from
the allocation of allowances to )
substitution units: (1} emissions rate
reductions that were made voluntarily,
for economic or other reasons, by a
substitution unit after 1985 and before
enactment of title IV; and (2) emissions
rate reductions by a substitution umit

" between 1985 and 2000 that were

mandated by federal or State law as of
the enactment of title IV,

a. 1989 or 1890 S, emissions rate.
With regard to the Arst category of |
emissions reductions, EPA is medifying
the January 11, 1993 regulations to
provide that substitution units will not
be allocated allowances for voluntary
ermissions rate reductions made before -
enactment of title IV: i.e., reductiéns’
before titla IV’s enactment that were not
mandated by federal or State law and
that were made for ecoftomic or other
reascns. To the extent a unit’s emisgions -
rate reductions ate caused by economic )
or other factors that would have existed .
in Phase ] even if the unit did not . -
become a substitutign unit, such
reductions would llive cccurred
without a substitufion plall and .
therefore must be taken into account -
under section 404(b)(5) and excluded -~

te ke Table A unit than are subtracted fom the
subdstitution unit’s allowance allecation.

8 The comnrnenters raiied on Senate Report No.
191-228 {at 207 and 2 floor staternent by Senator
Baucus (136 Cong, Rac. 516080 {daily ed. Oct. 27,
1950) to suppert the claim that section 404(bJi5}
requires consideration only of the emissions - r
reguetions that would be achieved Dy tie Table A
unit, and not those by the substittion unit, in the
absence of the plan, Such reliancs is misplaced
because saction 404{b)(5} explicitly requires that the -
ernlssions reductions at both the Table A and the -
substitution upits without the plan be considersd.
42 U:8.C 7653 1e(b){5h
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from ailowa.nce a;locatmns In theo’v,
any reductions made by 2 unit between
1985 and 1899 could potentially be in
responss to such factors and, if so, could
be considered as reductions that would
kave occurred without the substitution
lan.
P The Agency maintzins that there must
be 2 bright line drewn to determine
whether 2 unit’s voluntarv reductions in
emissions rate would occur even if the
unit were not a substituticn unit. It

-would be difficult to make sccurate
case-by-case determinations, concerning
a large number of units, as to whether

.the owners and operator of 2 particular
unit took actions afler 1985 to reduce its
emissicns rate in anticipation of the unit
becoming 2 substitution unit, Such
determinations would require analvzing
economic and other factors that may be
inveolved (e.g., fuel costs, the timing for
retrofitting ofpollunon centrols, and the
regulatory benefits and risks of
becoming a substitution unit), balancing
the factors favoring or disfavoring action
to reduce the emissions rate, and
judging what the owners and operator
would have done in the past concerning
the unit’s emissions in the absence of
substitution plans.” See Comments of
Environmeni Defense Fund and the
Natural Resources Defense Council at'16
{submittsd Feb. 10, 1894). Similar .

' determinaticns would presumahly have
to be made for each approved
substitution unit, and allowance
allocations might have to be adjusted,
each time the owners and gperators of
the unit tak's actions after approval of
the substitution plan that reduce the
unit’s ernissions rate in Phase 1. .

The Agency concludes that the best
appreach to developing a reasonable
approximation of what a unit’s
emissions rate would be in Phase 1in
the'absence of 2 substitution plar is to
treat gll voluntary emissions rate
reductions a‘ter 1985 and through 1690

[the year in which title IV of the Act was
‘passed) as reductions that would have.

" otcurred in Phase I in the absence of a
substitution plan. Prior to enactment of

“the Clean Air Act Amendments of 1650,
utilities had no reasonable expectation

. ‘that emissions reductionswould

generate nationally tradable allowanees
under the Act. The reductions were not

" made in response to the availability of
allowances under substitution plans.
December 31, 1690 (rather than
November 15, 21990, the specific date of
title IV's enactment] is used as the cut-

?Thus, particularly where :bere area la:ge

) ..umber of units mvolvei the Agency does 1ot

agree with those'commenters that claimed that a

" showing that posi-1999 reductions would not have

occurtad {othe ahsence of a subsutuuon p‘an
would be “easi ]\ exalua{ed id.

oif point for determining what
reductions that would have occurred
without the plan because emissions rate
data is available on & calendar year
basis. Even though some reductions
after 1990 perhaps would have occurred
without the plar, it would be difficult
to sort out, for a large number of units,
the impact of the availability of
substitution plans for the period after
the substitution provision was enacted.
Further, reductions reflected in a
unit's 1888 or 1890 50; emissions rate
will be treated as representative of
reductions that wouid continue to be
made up through 1999. In the November
18, 1993 proposal, the Ags-nw proposed
te use the 1990 actual SO; emissions
rate as the measure of emissions
reducticns made before passage of title

1V. The 1890 rate was proposed because,

as the emissions rate closest to
November 15, 194Q, it is more likely to
reflect al! the reductions made priorto
passage of title IV. The rate for an ea_rher
year is Jess Likely to reflect all
reductions made before passage of title
IV. However, several commenters
expressed concern that a unit’s
emissions rate for a single year (l.e.,
1950) might be unusually low and
therefore unrepresentative of its
emissions rate prior to the passage of
title IV, These commenters sugpested
that, if post-1985 emissions rates are
used,’the Agency should use a formula
that allows consideration of actual
emissions rates for 1988, 1989, and
1999. See Comments of Utility Air
Regulatory Group at 45 (submitted Feb,

. 10, 1994); Comments of Northern States

Power Company zat 8 (submitted Feb. 10,
1984}, Other commenters claimed that
the 1950 emission rate may be lower
thaxn the 1985 emission rate because of,
norma! variebility in the sulfur content
of coal or in scrubber performance. They
suggested a case-by-case determination
of whether'such variability accounts for
the lower 1990 emissions rate, ' -

Balancing these factors, the final rule
uses the greater of the 1989 or 1990

_actual 50, emissions rate to reflect pre- -
“title IV emissions rate reductions. A.
" -unit’s 1988 er 1990 emissions rate

(which are the most recent, actual rates -
pricr to the enactment of title IV} will
be treated as representative of its

“emissions rate in Phase I in the absence
-of 2 substitution plan. This prowdes
-some flexdbility to avoid using a single

and perhaps umepresentanve year. All
voluntary emissions rate reductions
made after 1890 will be {reated as
reductions that would not ctherwise
have occurred. -

Several cornmenters opposed the use
of any post-1985 actual emissions rate

. in limiting allowance arllpgart;qns te

substitution units. Commenters argued
the use of the 1990 actual emissions rate
is arbitrary, Allegedly, this approach is
arbitrary because it assumes that
emissions-reducing actions that were
taken before 1991 for economic reasons
will not necessarily continue to be taken
after passage of the Clean Air Att
Amendments of 1998, which changed
ihe economics of such actions,
Commenters stated that utilities might
redirect low sulfur coel from the
potential substitution unit 4o ahother
unit and burn higher sulfur coal at the
former unit. They also suggested that
when the lower sulfur coal contract
expires, the utility might contract for
hipher sulfur coal.

There are several problems with these
commenters’ arguments, A reduction in
A unit’s 1989 or 1950 emissions rate
from 1985 could be the result of several

- types of actions, including the addition

of poliuticn control equipment or the
use of low sulfur coal. To'the extent that
the reduction reflects a capital
investment in pollution control
equipment, it is reasonable to assume
that the equipment will probably remain
in place and continue to be used. Even
where the reductions were achieved

" through the vse of low sulfur coal, the

use of such coal or switching to high
sulfur coal Teguires, in many cases,
capital investment in new equxpment
This reduces the likelihood that
emissions reductions made before
enactment of title IV would be reve“sed
efter passage of title IV.

Moreover, in section 404{b)(5),
Congress required EPA to ensure that
the reductions ackieved under each
substitution plax be “the same or greater
than” the reductions that would
otherwise be achieved without the
substitution plan, 42 U.8.C. 7651c.
Because of the paramount importance
apparently placed on the goal of
achieving intended emissions- -
reductions, Congress required the
Agency to adopt an approach that
would ensure no fewer reductions with
substimition plans than withouf such

", plans but that could result in more
‘reductions with than without the plans.

In light of this statutory requirement .
and the difficulty of determining what
reductions would have been made .
without substitution plans, the Agency
concludes that the 1988 or 1990 actual
emissions rate is a reasonable proxy for
& unit’s Phase I emissions rate without
the substitution plan. To the extent that
the Agency’s approach of using 1989 or
1990 emissions rate overstates the
reductions that would be achigved
without the plan, the approach errs in

a d:rectlon that ensures achievement of
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the pararnount statutory objective and is
consistent with sectior 404(b)(5).
" In contrast, commenters’ preferred
. alternative—using only 1885 actual or
allowable emissions rates—would
guarantes, in some cases, violation of
the statutory objective of no fewer
reductions mth than without, the plan,
One particularly graphic example of that
result is where a Phase I unit is
voluntarily and permanently shutdewn
between 1985 and 1991 and is brought
into Phase I as a substitution unit.
Without a substitution plan, the unit
would emit no sulfur dioxide and
receive no allowances in Phase I, With
the plan, the unit would still bave ne
emissions but would be allocated a
significant number of new allowances
reflecting its 1985 emissions and other
units could use the newly created
allowances to authorize emissions that
would not otherwise kave been allowed.
See, e.g., 58 FR 38375 {noticing permit
application with plan designating, as
substitution units, Poston units 1, 2, and
3, which were permanently shut down
+ .in 1987}. The Agency's use of the most
_ recent actual emissions rates priorto
passage of Hitle IV is a reasonable
approach to achieving the purposes of
section 404(b)(5).
Commenters also argued that the

- Agency’s approach penalizes those
utilities that were “enmonmentally

= * * progressive” and will discourage
voluntary emissions reductions in the
future, Comments of the Class of "85

Re tory Response Group at 8
{supmitted Feb. 10, 1994). However,
each uflity that made emissions
reductions at Phase I units afier 1985
and before the date January 1, 2000)
“such reductions are required under title
IV already benefits in Phase I of the
- Acid Rain Program, during which the

units are allocated allowances reflecting

in part the 1885 emissions raie. See

Comments of Northern States Power
~Company at 3 {noting that allocztions to

most of the utility’s units in Phase Iand

Phase T exceed 1980 emissions levels).

The issue here is whether, if such a

utility elects to hring selected Phase I

units inte Phase i, the utlity shauld

. receive additional benefit (in the form of
extra allowances for pre-title IV.
reductons) that viclates section -
404(b)(5} of the Act. The Agency )
believes that the approach in the final
ruleisa reasonable z.mplementahon of ©
section 404m)(5),

b. Most stringeni federal or Staie S_Oz
emissions Imutatton In addifion’to
limiting a substitution unit’s allowance
aliocation usmg the unit’s 1989 or'1990
$0: emissions rate, EPA is also
modifying the Jambary 11, 1993 .

- Tregulations to prov:de that’ a

‘Conseq

“title IV, T

substitution unit will be allocated

_allowances based on an emissions rate.

that does not exceed the most stringent
S0, emissions limitation imposed in
Phase I by federal or State law, as of

November 15, 1990, By definition,

emissicns rate reductions that were
mandated prior {c title IV's enactment
and that are required regardless of
whether the unit is a substtution unit
are reductions that would have cccurred
in the absence of the plan,

The sgency recognizes the difculty
of determining whether any particular
federal or State emissions reduction
requirement (whether a tightening or a
loosening of emissions imitations),
adopted after title IV’s enactment, -
would have been adopted in ths absencs
of substitution plans under title IV.s
This is similar to the problera of
determining whether voluntary
emissions rate reductions after 1990
would have besn made without a
substitution plan, except that, with
regard to federal or State emissions
limitaions, political factors favering or
disfavoring imposition of the limitations -
would have to be weighed.
uentiy, the. cy maintains -
that a bright line, based on title IV's date
of enactment, should be established and
that emissions rate reductions that were
mandated by federal or State law
adopted after November 15, 1990 should
not be treated as reductions that would
otharwise have occurred, As explained
in the preamble of the November 18,
1993 proposal {58 FR 60956), the most
stringent eliowable rate for purposes of
substitution-unit allowznce allocations

will be the mest stringent rate as of
November 15, 1950 after conversion to
pounds per mmBtu but vnthout any
annuatizaticn.

Some commenters argued that the
Agency should distinguish between
federal emissions limitations and State
emissions limitations and consider only

, federal limitations in allocating

allowances to substitution units. They
elleged that it is unfair to “‘penalize”

8ip cp‘mrut, S;tafé’amiséiénsrh.tnitatiom a;ic;pted

-prior to pessage of title IV do not raise the sams

question abowt whether they would kave been
adopted in the absence of fitle IV, Spch emissions

- limitations, e.g., the hMassachnsetts acid rain jaw

passed in 1885, were it fact adopted in the absence
of any federal acid rain program. The Massachusatis
statute incloded & provision stating that the
Massachusetts imended that reducticns
made undar that statuta be credited to .
Maszachusetts’ share of required reduaion.s ifa |

- faderal acid Tain program was asta in the
future. Massachusatis, Acts of 1685, Chap. 550 §8.
Some commenters challenged, as contrary Lo the

- intent of the Massachusetts law, tha use of the

Massachuselts emissions Limitations to Hmit
atlowence aliocations under fitle IV, Howevar,

Congressinral intent, not tha intent of the

Massachusetts legxslatma is ‘ele'-a::.: o mierp"eung

utilities in States “tak{ing] the lead'in
controlling air-emissions' and that title
IV references federal, but not State,
emissions limitations. Comments of
Dairyland Power Cooperative at 2
{submitted Jan. 26, 1994). However, .
section 404(b}(3) requires that emissions
reductions with the substituion pian be
no less than reductions without the plan
and does not distinguish between
reductions without the plan that are due
to State law from those due to federal
law, Thus, conirary to the commenters,
there is no basis for considering only
foderal, and ignoring State, emissions
limitations in applying section
404(b)(5). Further the Agenc:y reiterates
that:

1S]ince reliance on substimtion plans is
optional and the use of the most stringent

" allowable rate (in confunction with the 1885

-

actual or allowable rate and the {1989 or]
1990 actual rate) to allocate allowances under
suck plars is necessary to meet statutory
emissions reducton it is difficultte -
see how such use of the most stringent
allowable rate could be viewed as unfair to
utilities locatad in States that mandated
reductions, This approach simply prevents
" the creation of excess, new allowances and
thereby ensures that reductions mandated by
such States are not used to increass .
emigsions elsewhere gbove the levels that
title TV was intended to achieve.
58 FR 60956. , _
Using federal or State emissions ™
limitations o limit a particular
substitution unit’s allowance allocation
raises certain questions, particularly
where some emissions limitations are -
not unit specific. For example, under
some State laws (e.g., the acid rain laws
for Massachugetts and Wisconsin), a
utility has a maximum average
emissions rate for its units in tha State.
Under othar State laws {e.g., for New
Hampshire and Mumesota] a utility bas
& total tomnage ernissions cap for all its.
units in the State. Maximum average
emissions rates or maximum toial
tonnage limits allow uslities the
flexibility to excesd such maximum

. rates or limits at individual units so

long as the maximum rates or limits are
met or a utility-wide basis. Since
individuel units may exceed such
maximum rates or limits, the Agency
concludes that it should pot treat the
maximum rates or lirits as the most
siringent limitation for each individual
unit. However, while utility-wide |
limitaticns provide some flexibility,
such limitations impose boumds an the

- emissions of individual units, albeit

bounds that depend on the emissions
from ather units owned or eperated by
the same utility. Thera is no basis far
ignoring the fact that a unit may have to

_make emissions reductions because of a
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utility-wide limitation, just as it may
bave to reduce emissions because of a
unit-specific limitation.

Conseqguently, the final revised rule
provides that the Agency will developa
method for using both the unit-specitic
and non-unit-specific emissions
limitations to imit the allocation of
allowances to 2 substitution unit, This
, method will not treat non-unit-gpecific ..
limitations as if they were unit specific.
and will not allow allocationof . -~

" allowances for reductions that were-

necessary to meet non-unit-specific .
limitations. Because there are significant .
differences among State laws and the
manner in which they express non-unit-
spacific emissions limitations, the final
revisad rule givas the Agency the
authority to develop this method cn a
case-by-case basis for each proposed .
substitution unit, This approach will
give the Agency the flexibility to take
accournt of variations among States and
" will allow interested parties an
opportunity, e.g., in proceedings on
individual permits, to comment on the
-method that the Agency proposes to use
with regard to a particular non-unit-
specific imitatien.. . . . _ ... ...
Several commenters mads specific
' recommendations concerning the -
method that EPA should use to apply
the unit-specific limitations under.
Wisconsin's acid rain law. Under the
' Wisconsin law, each major utility that
generates electricity in the Staté must ~
.achieve an annual average sulfur
dioxide emissions rate that does not
exceed 1.2 1bs per mmBtu starting in
1995 from all {ossil fuel-fired boilers
under the vtility’s ownership or control.
A Wisconsin utility that mests certain |
requirements may trads emissions with_
another Wisconsin utility. One utility
accepts——and adds to its annual
emissions—emissions from another
utility, which subtracts those emissions
from its annual emissions and thereby
reduces its annual average emissions
" fate in order {0 meet the utility-wide
limit, Some commenters suggested that,
in initially allocating allowancesto
substitution units in Wisconsin, EPA
consider only those Federal and State
limitations that are expressed as unit- -
specific limitations and not the utility-
wide imits under Wisconsin’s acid rain.
law. These commenters supported an
end-of-year review in which each ™ -
Wisconsin utility will have to '
demonstrate whether, if the allowances
allocated o its substitution unitsin
‘Wisconsin are treated as emissions by
' those units, the utility will still be in

‘compliance for that year with 1.2 Ios per
mmnBtu limit, In this demonstration, the
vtility will sum the sctual annual’,
. emissions of each boiler owned or

controiled by the utility, except in the excegded its gvailable allowances.

case of & substitution unit whkerethe ~  Consequently, the failurs ofths
allocated allowances wiil be used. substitution unit'to have sufficient
Where emissions were traded forthe - ellowances {e cover any deduction

year, traded emissions will be . resulting from the end-of-year review
subtracted by one utility from, and " will constitute a violation of § 72.41
added by another utility to, the sum of ~  (and so the Clean Air Act {tself] and will
emissions and allowances. Thetotal =~  result in excess emissions and trigger
will be divided by the sum of the annual = excess emissions penalties. Not only are
mmBtu utilization of all the boilers Limitations on transferability

involved. To the extent that theresult ' unnecasssary, but also they would
excesds 1.2 1bs per mmBty, thewtility - reduce the compliance flexibility that
will be required to surrender, and EPA  Congress intended to provide through
will deduct, allowances allocated to the  substitution plans. The finalrule
substitution units for that year. No * therefore does not impose any limits of
commerters supported imposing limits  transferability, pending any end-of-year
on the ability to transfer the substitution review,

unit’s allowances prior to the end-of- In sum, the Agency concludes thata
year review. However, cne commenter  substitution unit shouid be allocated
oppesed the nse of any end-of-year allowances based on the lesser of four
review to apply the Wisconsin utility- emissions rates for the unit: 1985 actual
wide emisgsions limit. : ~ 80; emissions rate; 1985 allowable SO; .

The Agency is not deciding inthe ~  emissions rate; the greater of 1989 or
instant rulemaking what particular 1956 actual 50, emissions rate, or the
procedure will be used for applying most siringent Faderal or State

non-specific emissions limitations and  allowable 50, emissions rate applicable
whether to adopt an approach invelving:  in 1995-83 as of November 185, 1930,

‘end-of-year review. However,such -+ The first two emissions rates are sat
" review may be the best way to'take - forth in section 404{(b)(2) of the Act. The
._account of the flexibility that the- ' -~ -latter rates are added in order to ensure,

" Wisconsin acid rein law and-other State - in sccordance with section 404(b)(5),

provisions provide to individual units  that a substitution plan will result in at
in meeting State emissions limitatiens.  laast the same amount of reductions that
The Enel revised rule, therefors, ellows  would bave occurred without the plan,

"EPA to decide on a case-by-case basis, This approach requires the

£.g., in individual permit procesdings +  submission to EPA of data on the 1989
on proposed substitution units, whether and 1960 emissions rates and the

to require end-of-year review-to apply erissions limitations for 2995-99, For .
nop-unit-specific emissions limitations.  the reasons set forth in the November-

. The final revised rule also authorizes 18, 1993 prearnbla (58 FR 80956), the

the Agency to require aljowance Agency maintains that ssction 404(b)
surrender, and make allowance: = - provides adequate autherity to require
deductions, by the allowance transfer submission of this data and to use the
deadline as a result of such review.? data to calculate the allowance

~ 'The Agency maintains that it is allocation under the plan. :
unnecessary to impose, pending any c. Baseline. Under the final revised
end-of-year revisw, limitations on the Tule, a substitution unit's allowanca

ability to transfer a substigrtion unit’s allocation is caiculated by mu‘}t*éplying
allowances, The risk that a substitution  the lower of the above-discusss :

" unit will not bave allowances in its eniissions rates by the baseline, which
-Allowancs Tracking System account to . reflects 1935-87 utilization, The January

cover the deduction is sirall, As of the 11, 1993 regulations used hageline (and
aliowance transfer deadline, the unit’s only the 1883 actual or allowabie SO

account must contain,in any event, emissions rate) to calculate the
sufficient allowances to coverits = ~ allowance allocation, In the November
emissions for the prior year. The - 18, 1993 preamble, the Agency
deduction of allowances resulting from  discussed the options of basing
the substitution unit's end-of-year allocations on utilization at the time a

review must be mede before the Agency permit application is submitted or

- determines whether the upit’s emissions requiring utilities to project what future

—_— .. e e o - utilization of the substitution units
#Contary 10 one commenter’s claim, the fact that  would be in Phase I without the

section 402(3) of the Act defines “allowance” as subsﬁtuﬁon plan md using the

“an guthorization * * *itoemit* ¥ *onetonof ; R
sulkur dioxide” In no way bers the imposition of & projected utilization te allocate

. recuirement, consistent with other sections of the~  allowences. No commenters supported

Act, 1o surender allowances. 42 US.C. 7651a{3), the use of projected utilizston, and

Section 403(f) of the Act states that an altowancs :
aBocated under title IV is “a limited authorization - those that spemﬁcally addressed the

10 emit sulfy disxdde in accordance with tha matter preferred continued use of
provisions of this title.” 42 1.S.C. 7651b({). bassline, For the reasons set forth in the
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preamble (58 FR 80956—57), the Agency
‘concludes that a substitution unit’s -
baseline should continue to be used to
calculate the allowance allocation. ™

2. Limiting the Number of Substitution
Units . 7 o L -

The Agency rejects modifications of
the January 11, 1993 regulations making
upfront epproval of the designation of
substitution units and allocation of
allowances to such units contingent on
an end-of-year review of the need for
such units for each year that the plan
was in effect. Under such an approach,
the Agency would allow only those .
designations of substitution units that
actually proved to be needed. No
cornmenters supported that approach.

Because allowance allocations for
substitution units are limited as .
discussed ebove, the Agency concludes
that requiring oad-of-year review of the

. need for substitution units and thersby
limiting {ke number of such units is -
unnecessary. If a substitution unit is not
allocated allowances for emissions rate
reductions that would have occurred..
without a substitution plan, then the
unit will use up all or most of its
sllocated allowances unless the unit
made new emissions rate reductions
that would not otherwise have been
made. To the extent that a substitution
unit frees up allowances by makirg
such new emissions rate reductions,
section 404(b){1)(5) is not violated. See
58 FR 60857. In short, because today’s
final mle prevents any substitution unit
from creating new, excess allowances,
there is ne need to impose further

-requirements limiting the number of

substitution units. e
3. Requirement That the Substitution
Unit Be Under Control of the Table A
Unit's Owner or Operater., )

The January 11, 1993 regulations
provide that the statutory requiremsnt
that the substitution unit be under the
control of the Table A unit’s owner or
operator is satisfied where such units
have only 2 common designated
representative. This was based on the
determination that a cornmon
designated representative qualifies, in

-such cases as an operator. 43 CFR

C 72.410(bH1)(1); see also 42 U.S.C.

7651c(b). In the November 18, 1992

preamble, the Agency proposed to

reverse its interpretation that having a

common designated representative,
without more, meets this statutory |
requirement and to revise the |

regulations accordingly. 58 FR 60937—

60958. The Agency todey adoptsthe

reasoning, set forth in the November 18,

1993 preamble (Id.) and in the preamble

of the Acid Rain regulations on nitrogen

oxides (69 FR 13554-55), that a
designated representstive is not, merely
by holding that position, also an -
operator. ’ -

In the preamble of the January 11, .. .

1993 regulations, the Agency stated that,
under some circumstances, a designated
representative’s “duties and level of
responsibility can be equivalent to that
of an operator.” 58 FR 3600. One such

. case, identifed by the Agency, was

where a designated representative
represents multiple sources
participating in a substitution plan and
otherwise lacking the same owmer or
operator. In that case, the designated
representative’s responsibilities are
allegedly “broad enough to bring him or
her within the definition of operator.”
Id. As discussed in the November 18,
1993 proposal and the March 22, 1994

" final NOx rule, a designated

representative’s responsibilities in a
multi-source substitution plan are not .
actually any broader or more complex
than they are under other compliance

. options. Therefore, there {5 no basis for |
- treating a designated representative in

such a substitution plan any differently
than a designated representative under
any other compliance option. In all such
cases, a designated representative is niot
an operater. The final revised rule
reflects this conclusion by eliminating

. language from the January 11,1933

regulations that provided that units with
a common désignated representative,

+ and nothing more, could participate in

a substitution plan.’

Some cemmenters note that, although
§72.41(b)(1)(i} requires that the -
substitution and Table A units have
“the same owner or operator’ (40 CFR
72.21{b)(1}{i) {21993)), section 404(b) -
itself states that the substitution unit
must be “under the control of the owner
or operator’” of the Table A unit. They
argue that, in implementing section 404
(b) and {c), the Agency should focus on
whether there is suck control. They
suggest that the ownership of the units-
is not necessarily determinative of -
whetker the control requirement is met,

"They allege that, on one hand, where.
. the units bave multiple owners only one

of which is in commen, the control’
reguirernent ruay not be met. On the

" other hand, where the units lack the

sare owner or operator, the coptrol
requirement allegedly may be met -
through contractual arrangements under
which the owner and opsrator of the -
substitution unit commit, infer alia, to

make emissions reductions and deliver

allowances to the owner and operator of
the Phase I unit.

In this final rule, the Ageney is not
addressing these additional issues
concerning under what circumstances a

proposed substitution unit is considered
to be under the control of the owners or
operator of a Phase J unit, EPA is
addressing these issues, and the related
comuments, in a separate direct final rule
in this Federal Register. In order to
preserve these issues for reselution, the -
Agency is adopting, in today's final rule,
the statutory language requiring that the

.owner or operator of the Phase [ unit

“contrel” the substitutien unit that it

" designates.

4, Other Changes

‘The Agency has adepted several other
minor changes to clarify the current
§72.41. For example, as discussed
above, a substitution planmay
distribute allowances between the-
substitution unit and the Table A unit.
The final rule makes it glesr in '

§72.41(c)(4)(ii) that, where there is more

than one Table A unit in a plan,
allowances may be distributed from a
substitution unit only to the Table A
unit that designated that substituton
unit. The final mie also eliminates the

superfluous, but potentially confusing,

final sentence In thet section of the
Januery 11, 1993 tules because the
sentence simply repeats the limitation
in § 72.41(c)(3)(ii} on the total number of
allowances available under a
substitution plan, See 40 CFR
72.41(c)(4){ii) (1893). .

B. Reduced Utilization Plans

The January 11, 1993 regulations
implementing substitution and reduced
utilization plans pose similar problems
concerning the creation of excess, new
allowances. However, because section
408(c){1){B) of the Act (uniike sections
404(b) and (c)) specifies the formula for
allocating allowances, the Agency is
adopting a different approach in~ -
modifying the requirements for
compensating units than the one -
adopted today for substitution units. In
order to ensure that reduced utilizaticn
plans are used as a means of accounting

for emissions from load shifting from =

Phase T units and not as & method of
creating excess, new allowances through
garly entry of Phase I units into Phase

I, the Agency must {imit the
cirdumstances under which Phase 8

. units can become compensating units.

In the Noverzber 18, 1993 notice of
proposed rulemaking, the Agency
suggasted-two options for limiting the
designation of compensating units: the
first option requiring that the
compensating units be actually needed
to compensate for reduced utilization
and involving an end-of-year review of

- need; and the second option limiting

up-front the category of units that can’

qualify to become compensating units, -

4
il
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The Agency is today rejecting the first
option and is addpting the second
option with some modificaticns.

1. Limiting the Category of Units That
Can Qualify 25 Compensating Units
Under the cption (Option 2 in the
Novamber 18, 1993 proposal) adopted
today with some changss, the category
of units that may be designated as
compensating units is limited to those
units whose designation cannot create
excess, new allowances. The fnal
revised rule provides that & unit can be
designated as a compensating unit only
if (1} the unit’s baseline multiplied by
the lesser of the unit's 1985 actual or
allowable SO, emissions rate does not
exceed (2} the baseline multiplied by
the lesser of (i) the greater of the unit’s
1988 or 1990 actual SO, emissions rate
or (ii] the unit’s most stringent federally
enfordeable or State enforceabls SO,
emissions limitation for SO- for 1935—
99 as of November 15, 1930 plus {iii) the
lessar of 16 percent of the tonnage
calculated under (1) or 200 tons.
Consistent with its conclusions
concerning substitution units, the
gxﬁency maintainsg that excess
aliowances may be created by the
designation, as 8 compensating unit, of
any Phass I unit whose basaline,
muitiplied by what its annual S0-
emissions rate in Phase I would be in
the absence of the designation, is less
than the annual allowsnces aliocated to
the unit as a compensating unit. Even if
such a Phase II unit increases its own
generation to provide compensating
generation, the unit may be able to use
its own allowance allocation to cover its
own emissions without making any
more emission rate reductions than it
would have otherwise made In
addition, the unit may haveextra
allowances to transfer, sell, or bank for
futvre use. In order to prevent the
creation of excess, new allowances,
Zuch umetémll not be aliowed to be
esignated as compensating units.

: Fog?the masonsﬁ'gssajabove. the
Agency concludes that excess, new
aliowances are created when Phase I
units entering Phase I {e.p., '
compensating units) ars allocated
allowances for emissions rate reductions
made, or mandated by federal or State
law adopted, bafore passage of title IV.
The general approach in the final rule
is to bar, from becoming compensating
units, those units that would otherwise
receive such allocations if they were’
compensating units. Urits that qualify
as compensating units will be allocated
allowances under the formula in section

-
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408{c)(1}(B), i.e., baseline times the 1985
actual or allowable emissions rate.10
Contrary to some commenters, section
408{c)(1)[B} does not require the
Administrator to approve whatever
units & utility designates as ’
compensating for reduced utilization.
The Administrator must approve only
those compensating-unit designations
that are consistent with the p s of
titie TV. 42 U.5.C. 7651h{c}(2). Section
408(c){1)(B} does not expressly require
the Administrator to consider a umit's
1986 or 1690 acrual emissions rate or its
most stringent emissions limitation.

.Howaver, in reviewing proposed

tompensating units using these factors,
the Agency is implementing section
408(c){1){B] in & way that precludes “a
patiern or practice”—i.e., designation of
compensating units that would receive
excess, new allowances—*"that is
counter to the intent of section 404 and-

-~ = *4itle {IV of the Act].” Senate Rep.

101-223 at 334, L :
This approach is similar to that
adopted with regard to substitution

-units except that, while the final rule

allows units to become substitution
units and adjusts their allocations, the
final rule completely bars certain urits
from becoming compensating units.
Consistent with the provisions
concerning substitution units, the
provisiens for compensating nnits use
the greater of the tmit’s 1989 or 1980
emissions rate as reasonably reflecting
voluntary emissions reductions made
before passage of title IV, Sirpilarly, the
provisions for substitution-units and the
provisions for compensating units take
the same approach {including the
treatment of non-unit-specific emisstons
limitatons) t¢ using the most stringent
federal or State emissions Hmitations.

* See section IH{A)(1}(b) of this preamble.

However, because some units could
otherwise be completely barred from
becoming-compensating units because
of very small differences (e.g., due to
normal variability in coal quality)

- between their 1985 emissions and their

aciual or maadated tgemisLsions as of the
passage of title IV, the Agency is
building some extra ﬂen'ggxliity jmto the
provisions governing compensating
units. The final rule allows the
designation of compensating units
whose baseline times the 1885
emissions rate is greater by only a very
small gmount (i.e., the lesser of 10
percent or 200 tons) than their baseline
times the lesser of their 1989 [or 1990}
emissions rate or their most strinpent

19 Thus, despite the claim of some m_mmc—nms,
tion 2 of the proposat does not chenge the

"allocatien formula, whick appliesonce it is

determined that a unit gualifies as 3 compensating
unit. _ S

" utilization plan wi

emissions Kmitation for Phase 1. The

_ flexibility band is measured in tons of

emissions in order to ensure that the
potential for creating excess, new
allowances is restricted. Further, the
flexdbility band is also limited as a
percentage of 1985 emissions because
the band must apply to all potential
compensating units, which can vary
significantly in size and thus in total
emissions, Using only a percentage limit
or only a specific tonnage would have
an inconsistent impact on units of
different sizes,

Because of the inherent unreliability
of projected utilizatien Hgures
{discussed above in secton (A} 1))
of this preambie}, baseline, not
projected utilizetion, will be used to
determine whether a unit gualifiesasa
cornpensating unit. If a utilization
projection lesg than beseline were vsed
to determine that a unit qualified as a
con’ziensating unit buat subsequently the
unit had a higher acthze] utilization in’
Phase [ that would have otherwise
disqualified the unit, the unit could
create excess, new allowances. °

In order to be approved, the
designation of & compensating unit, of
course, must meet the irements in
the January 11, 1993 ations for
reduced utilization plans as well as the
additional requirement imposed in
today’s final revised rule. After
determining that a particnlar proposed
compensating 1mit meets all these
upfront requirements, the Agency wiil
approve the designation and allocate
allowances for the unit. The Agency
will not conduct any end-of-year review
of the nead for the compensating unit.

If a designated representative of a
Phase [ unciit bas no Phase I unit that
will provide oom?ensa'dng generaiion
and that meets all the upfront
requirements for desipnation, the
designated representative will not be
required to submit a reduced utilization
plan designating & compensating unit,
The allowance swrvender provisions in
§§ 72.91 and 72.92 will continue to
apply. .

2. End-of-Year Review of the Need for
Compensating Units

Under the rejected option [Option 1 in
the November 18, 1953 proposal), units
would have been allowed to remain as
compensating units and would have
retained allocated allowances only
where the compensating units were
actually needed to account for reduced
utilization. See 58 FR 60959650961, The

- Agency proposed in Opticn 1 to modify

the reduced wtitization provisions by
ganting upiront approval of a reduced -
compensating
units but maldng approval contingent
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on an end-of-year datermination by the
Administrator that each compensating

" unit was needed for the year, A unit
designated as a compensating unit
would have become a Phase I unit and
would have been allocated allowances
‘upon upiront approval of the reduced
utilization plan. However, a
compensating unit would not have been
allowed to transfer allowances allocated
for any given year in Phase I unless and
until an end-of-year determination of
need was made for that unit for that
year. If the unit was not shown to be,
needed, the unit would have been
retroactively de-designated for the vear .
and the allowances allocated for the
vear would have been deducted.

Under Option 1, a unit could be

deemed, in the end-of-year review, to be

needed as a compensating unit only for

ears in which: the Phase I unit actually
Ead utilization below baseline; the -
Phase [ units in the initial Phase I unit's
dispatch system dctually had total net
utilization below the sum 'of their ~
baselines after taking account of all
sulfur-generation acguired by the
dispatch system; and the proposed
compensating nnit actually provided
compensating generation to that
dispatch system. Further, the
Administratorwould determine how
much compensating generation each
' compensating unit proposed for any
‘Phase I unit petentially could have
provided. The only compensating unit
designations that would be aliowed for
any Phase [ units in the dispatch system
would be designations of compensating
units whose potential excess generation

would have been necessary to meet the -

potental need for compensating
generation for the dispatch system as a
whole.. ST
‘The Agency is rejecting Option 1

because Option 2 is a simpler approach
“that ensures that, consistent with title IV
and Congressional intent, compensating
units cannot be used {o create excess,
- new allowances. Incontrast to Option 2,
Option 1 would require designated
representatives to make complicated .
end-of-year demonstrations of need,
. summarized above, and EPA to review
and syvaluate those demonstrations.
Trading of allowances allocated to
compensating units would be inhibited -
in that such trading would be barred
pendirg completion of the Agency’s
review.l! Further, while Option 1 would
reduce the number of compensating
units and thus the total amount of

11 Because the Agency is rejecting all the
limitations, discussed in the November 18, 1983
proposal, on the trading of allowances allocatad to
compensating or substitution wnits, the Agency has
- decided not to adopt any revisions to § 73.52 in the
, Allowance Systemrule... -

excess, new allowances that thev could
create, that option would not entirely
eliminate the problem:those
compensating units mesting the
requirements of Option 1 could still
create some excess, new allowances,
Finally, the vast majority of commenters
supported the use of Option 2 over
Option 1.

3. Reporting and Allowance Surrender.
The November 18, 1993 proposai

- -included a number of changes —both

substantive and nonsubstantive
changés—to §§72.43 and 72.91
concerning reporting and allowance
surrender requirements, 58 FR 60961-
- 60962 (describing thess changes}). These
rcslanges are included in the final revised
e. -
Commenters addressed only two of
these changes, Under the proposal and
* the final revised rule, where a sulfur-
free generator is designated outsids a
unit’s dispatch system, the designated
-representative must submit, as part of
the reduced utilization plan, the
contractual agreements governing the
“acquisition” of electricity by the unit’s
dispatch system from that generator. In
addition, where a shift of generation
from any designated sulfur-free
generator (whether the generator is
within or outside the dispatch system)
is claimed, the designated
representative must document that at
least the amount claimed to have been
shifted was actually “acquired” by the
unit’s dispatch system from the
generator. The January 11, 1993
regulations referred to the contractual
agreements governing and
‘documentation concerning the

" “purchase”, rather than the

_“acquisition”, of electricity from sulfur-
free generators. See 48 FR'3672 and
3582 (§§72.43(c)(4){iv) and 72.91(a)(6]
(1983}), Cominenters supported.this
change adopted in the November-18,
1593 proposal. Some sulfur-free
generators have multiple owners and
may be owned in part by the vmit's
dispatch system. In such cases, the
unit’s dispatch system may not acquire
electricity from the generator through a
“purchase’” but rather may acquire the
electricity based on its ownership share.
Further, it is important to ensure that
multiple ownars of sulfur-fres
generators claim only their respectdve
shares of the sulfur-free generation,
Conseguently, the Agency is requiring

documentation concerning the
“acquisition,” which encompasses not
enly “purchases” {as under the January

-11, 1993 rule) but also acquisitions
based bn ownership. Further, the

.. Tequirement to document actual

acquisition applies to all designated
sulfur-free generators. )

One commenter s..icd that the
documenteation required, under the
proposal, for acquisition of sulfur-free
generation is more stringent than
necessary. The commenter noted that,
under the proposal, the designated
representative must demonstrate that
electricity was actually acquired from "a
particular sulfur-free generator.”
Comments of Oglethorps Power
Corporation at 7, AHegedly, it is
“extremely difficult to trace energy
back'” to the sulfur-free generator. Id.
The commenter further alleged that
requiring that “a unit powser or similar
power sale agreement’” govern the
acquisition will result in “significant
regulatory or other approval delays.” Id.

_ at 6. The commenter suggested that,

instead of these requirements, the
Agency require that the designated
representative of the Phase I unit simply
obtain the consent of an owner of the
sulfur-free generator to claim, for
purposes of the reduced utilization
plan, some or all of that owner’s share
of generation from the sulfur-free -
generator. In order to ensure that the
designated representative does not make
such claims without actually getting the
consent of the generator-owner, the
commenter urged that EPA require that
a copy of any reduced utilization plan
involving a sulfur-free generator be
given to all owners of the generator and
the designated representative of the
Phase I unit certify to, EPA that the
necessary consent was obtained. id. at 5.
Under the commenter’s approach, a
Phase I unit would be relieved of the
obligation to surrender allowances
simply because it cbtained the consent
of an owner of a suifur-free generator to
“claim” some of that owner’s electricity
from the generator. As explained by the
commenter, there wouid not have to be
any actual acquisition of electricity by
the dispatch svstem of the Phase I unit

. from the smudfur-free generator.-However,

the raticnale for allowing the Phase 1
unit o avoid surrendering allowancas if
it designates a sulfur-free generator is
that the Phase I unit is replacing the’
reduction in its own generation below
its 198587 levelwith electricity froma
source {i.e., a sulfur-free generator) that
does not emit any sulfur dioxide when
producing that electricity. To the extent
the Phase I unit replaces its own

reduced generation with electricity from
urits that emit sulfur dioxide in the .
process, allowances must be - -
swrrendered in order to account for the
emissions consequencss of the reduced-
utilization of the Phase I unit. ’
Otherwise, the Phase [ unit could bank
its unused sllowances “‘notwithstanding
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the fact that actual emissions reductions
had not been paid for or achieved™ at
that unit. 56 FR 63018.

The Agency recognizes that the
complexity of the movement of
glectricity throuih interconnected
transmission ana distribution systems
meke it difficult to determine precisely
the source of compensating generation.
56 FR 63023. That does not mean that
all efforts, in the allowance surrender
precedurs, to reflect actual electricity
transactions and to approximate
resulting emissions should be
abandoned. Under the commenter’s
approach; “paper’’ claims o sulfur-fres
generaticn that may have no actual,
underlying enargy transactions could be
used to avoid allowance surrender.
Such en approach would run contrary to
the rationals for allowing the .
designation of sulfur-free generators and
therefore is rejected. -

Thus, the final revised rule includes
the requirements that the designated
representative of the Phase I unit
submit: Contractual agresments that
expressly provide for the acquisition of
electricity by the unit's dispatch system
from the dasignated sulfur-fres
generator outside the dispatch system,
which generator must be identified in
the agreements; and documentation that
such acquisition from the identified
generator actually tock place. (Similarly,
to ensure that claims of compensating
generation are based on actual
transacticns, the same approach is taken
for compensating units outside the -
dispatch system. See 58 FR 60961
{proposing parallel treatment of sulfur-
free generators and compensating
units).}

In light of these requirements,
commenter’s concern—that Phase 1

" units lacking 2 common owner with a
sulfur-free generater may claim to have
acquired from the generator electricity
that is actelly sulfur-free generation
retained by an owner of the generator—
is mispiaced. A sulfur-frea generator can
be designated-only by those Phasa I
units that meet cértain requirements. A
Phase I unit whose dispatch system
includes the generator mey designate
that generator.i2 If the generator is
outside the dispatch system of a Phase
Iunit, the Phase I unit may designate
the generator if the dispatch system has
2 contract specifically providing for the
acquisition of electricity from the
particular generator. A contact to

- Fa

2 No contract to acquire power from the sulfur- -
generitor is required if the generator is in the
Phase I unit's dispaich system. Since a glvan melfur-
free gemerator can be indluded in only one dispatch
sysiem, Phase I units in any other dispatch systers
must bave such a coniract in order to desigate the
generaton o .

purchase power from the dispatch
system of an owner of the sulfur-free
generator, where the srifur-free
generater is not specified as the source
of the power, is not sufficient. If the
dispatch system of the Phase I unit has
a contract specifically to purchase
power generated at the sulfur-free
generator and the contract is witha
third party that is not an owner of the
generztor, the designated representative
must show that the third party in tum
has an agreement with an owner of the
generaior specifically to purchase power

- Irom the generator. Further, §72,81{a)

(5) and [5) require that the designated
representative document the amount of
power actually acquired from the sulfur-
free generator and that the designated
representatives of all Phase I units
claiming generation from the same
generzlor must agree on apportionment
of the available generation. It is difficult
to see how a Phase I unit could take
credit for electricity legitimately
claimed by an owner of the sulfur-free
generator. Consequently, it is
unnecessary to impose the additional
requirements suggested by the
commenter. ’ :

IV. Applicability of Rule Revisions to
Existing Permit Applications

Inthe November 18, 1693 propos;ﬂ','

the Agency requested comment oo how |

to address any reliance by owners and
operators on the January 11, 1993
regulations. The Apgency noted that it
had proposed in draft Acid Rain permits
to approve for 1995, under the Japuary
11, 1993 regulations, those substitution
plans and those reduced utilization -
plans with compensating units that EPA
deterrnined to be in compliance with
those regulations. 58 FR 60862. In a
subsequent extension of the period for
comments on the November 18, 1993
proposal, the Agency requested
comments on whether any of the
allowances allocated to substitution or
compensating units under the Jan

11, 1993 ations should be retumed
to EPA at soms future ime. 58 FR 3660

-{Jan. 28, 1594). :

In the November 18,1993 proposal, it
was also nofed that, in the draft permits,
EPA had proposed to defer action on -
these compliance options with regard o
1596-1999 pending completion of the
instant rulemaking, 58 FR 60962-50963.
In notices of draft permits, the Agency
had stated that it intended to take this

-approach for all substitution and

the rulemaking. 58 FR 38371 {July 16,
1993); 58 FR 3554239543 (July 23,
1993); 58 FR 40812 {(Juty 30, 1993); 58
FR 42065 (Aug. 6, 1993}; 58 FR 43107
(Aug. 13, 1993].

The Agency had explained in draft
permits, notices of draft permits, and

- the Noversber 18, 1993 proposal that it

was taking the position that it had the
authority under the January 11, 1983
regulations to defer action on
compliance options. See, e.g., 58 FR
80863. Nevertheless, the Agency
proposed, in the November 18, 1993
notice of proposed rulemaking, to add
language to §§72.62 and 72.82 of the
January 11, 1993 regulations “making
this authority more explicit.” Id.

However, the Agency concludes that
it is no longer necassary to defer action
for any period on any substitution or
reduced utilization plans that have been
submitted. The Agency has already
issued direct final permits addressing
these plans for all years during 1995—
1999 for whicli the plans were
proposed. See, 2.2, 59FR 37755 (July
25, 1394); 55 FR 38454 (July 28, 1994);
59 FR 39339 {Aug. 2, 1554); and 59 FR
39767 [Aug. 4, 1894). Most of the

. Ppermits automaticaily became final.

Significant, adverse comment was
“received on several permits, which were
reproposed and have now boen issued
in final form. Sé¢ 59 FR 4339549396
{Sept. 28,.1984). As provided in the May
4, 1994 settlement, the substitution and
compensating vmits designated in the
plans are allocated aliowances in Phase
" Tunder settiemsnt provisicns consistent

with today’s final revisad rule and

receive for one or two yemrs any
additional aliowances (referred to, in
the settlement, as “excess"” alloweances}
that would be provided under the

" _Japuary 11, 1993 regulations. Consistent

with the May 4, 1994 settlement,
allowences equal to the number of
additional allowances aliocated for one
or two years will be deducted from a
future vear subaceount in the unit’s
Allowance Tracking System account,

Consequently, the Agency is
withdrawing its position, set forth in
draft permits, notices of draft permits,
and the November 18, 1993

propaszal,
* that it has the anthority under £:sa

January 11, 1993 regulations to defer
action on compliance options, The
Agency is taking no position at this timse
on whether it has such authority.
Further, urder these circumstances, the

reduced utilization plans submitted
before July 16, 1593 but that, with
regard to such plans submitted on or
after July 16, 1993, it intended to defer
action for el! of Phase I on those
compliance options until completion of

Agency is not adopting the revisions to
§§72.62 and 72.82 as proposed on
Novernber 18, 1893, The comments that
were submitied on these proposed
revisions and on the Agency’s authority
to defer ection on compliance options
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are therefore no longer relevant and
require no response at this time.

Moreover, the Agency is not
acddressing, in this ntlemaking,
questions concerning whether and how
to apply today's Bnal revised rule to
pernmit applications submitted to the
Agency prior to the effective date of the
final revised rule. Thess matters—
including the guestion of whether
allowsanees allocated to substitution or
compensating units under the January
11, 1993 rules should be returned to
EPA in the future—were addressed
when, as noted above, the final permits
were issued with regard to these permit
applicetions. The Agency considered, in
the individual permit application
proceedings, both the comments on this
matter submitted in this rulemaking and
those comments submitted on the draft
permits.

V. Administrative Requ.u-unents

A. Docket . ‘ _-

The docket is the orgamzed and
complete fls of all the information ~
considerad by EPA in the development.

"~ of this rulemaking. The Agency notes

that, consisient with the May 4, 1934
settlement, several parties withdrew
comments or portions of comments that
they had submitted concerning matters

" addressed in the November 18, 1893

proposal. Along with the preamble of
the proposal and final rule, the contents
of the docket—except for interagsncy
review materigls and all comments or
pertions of comments that were
withdrawn: prior to the date of the .
Adminisirator's signature on this final

rule—will constitute the record In case

of judicial review. See 42 U.S.C.

7607(A)(7FIAL .

B. Executive Order 1286?53 o o
Under Executive Order 12866, 58 FR

. 51735 {Oct. 4,1993), the Administrator

must determins whether the regulatory

action is “significant”” and therefore

-subject to Office of Manapement and
Budget (OMB] review and the

ents of the Executive Grder, -

requirem '
The Order defines “significant -
regulatory action” as cne that is likely
to resuls in g ruie that may:
(1) Have an annual effect on the
-economy of $160 million of more or |
adverssaly affoct in a2 material way the
economy, a sector of the economy,
productivity, competition, jobs, the
. environment, pubiic heaith or safety, or
State, local, or'tribal govemments or
- communites; o

{(2) Create a serious. mmmstency or .

' -‘ otherwiss interfore with an &d:mn takﬂn

or planned by another
(% Materially aiter the bn geta:y
impact of entitlements, grants, user fees,

or foan programs or the rights and
obh ations of recipients thereof; or
4} Raise novel legal or policy issues

anm.ng out of legal mandates, the
President's priorities, or the principles
set forth in the Executive Order.

FPursuant to the terms of Executive
Order 12866, it has been determined
that this rule ts a “significant regulatory
action” because the rule seems 1o maise
novel legal or policy issues. As such,
this action was submitied to OMB for
review, Any changes made in response’
to OMB suggestions or
recommendations are documented in
the public record. Any written
comiments from OMB to EPA and any
writien EPA res to those
comrnents are includad in the docket.
The docket is available for public
inspection at the EPA's Air Docket
Section, which is listed in the
ADDRESSES secton of this pnaamble.

l_C. Paperwork Reduction Act

~ “The informaticn collection

requirements in this rule have been
appiovad by OMB under the Paperwork

" Reduction Act, 44 U.S.C. 3501, et seq.,

and have been assigned control numbper
2060-0258.

This collsction of information has an
estimated burden averaging from 8 1o 16
hours per response for about 124

"These estimates include time

Tesponses,
for remewmg instructions, searching
existing data sources, gathering and -
maintaining the data needed, and
compieting and reviewing the col]ec:non
of information.

An Information Collection Regquest
document and sstimates of the public

-reporting burden were prepared in

connection with the January 11, 2993
‘regulations, 56 FR 63098; 58 FR 3650.
The reguiation modifications contained
in today's proposal will not sipniSicantly

‘change the reporting burden that was

premously estimated.

Send comuments regarding this burden
analysis or any other aspect of this
collection of information, including
suggestions for reducing the burden, to

_"Chief, information Policy Branch, EPA,

401 M Street, SW. [Maii Code 21386},
Washington, DC 20460; and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washingtor, DT 20503, marked
“Attention: Desk Officer for EPA.”

B, Regulatory Flexibility Act

The Reguiatory Flexibility Act, 5
U.S.C. 601, et seq., requires aach federal

‘2gency to consider-potential 1mpacts of
-its regulations oo small business -
- “eptitdes.” Under 5 U.S.C. 604(z2), an

-agency issuing a notive of proposed

rulemaking must prepare and meks

‘and adding 7

available for public comment a :
regulatory flexdbility analysis. Such an
analysis is not required if the head of an
agency certifies that a rule will not have
a significant economic impact on a

_ substartial number of small entities,

pursuant to 5 U.S5.C. 605(b).

I the preamble of the Japuary 11,
1993 regulations, the Administrater
certified that those regulations,
including the provisions revised by -
today's final rule, would not have a
significant impact. 58 ¥R 3649, Tke -
fical rule revisions adopted today are
not significant encugh to change the
eccnomic impact addrassed in the
preamble of the January 11, 1993
regulations, which were certified as not
having a significant impact. The *
revisions will prevent the creaticn of
about 200,000 excess, new allowances
and thus wikl have an annual impéct of

. about $318,000 peryea: in Phasel, i.c.,

200,000 allowances times $159 (the

- weighted’ average winning bid for 1995

allowances in the EPA 1992 Allowance
Auction on March 28, 1994, See 589 FR
19712,19714 (Apr. 235, 1654)). Pursuant
to the provisions of 5 U.S5.C. 605(b), 1
hereby certify that the revised rule will
not have a significant, adverse impact

on a substental numbeér of small
entities,

_E. .?vﬁsceﬂaneous

in accordance with section 117 of the
Act, publication of this rule was
preceded by consultation with any
appropriate advisory committees,
independent experts, and fedez'al
departments and agencies.

List of Subjects in 46 CFR Part 72
Environmental protection, Acid rain,
Alir poliution contrsl, Electric uglities,

Fermits, Reporting and recordkesping
requirements, Sulfur dioxide.

Dated: November 14, 1984, .
Carol M. 8rowner,
Administrator.

For the reasons set forth in the
preamnble, chapter I of title 4G of the
Code of Federal Regulations is amended
as follows,.

PART 72—{AMENDED]

1. The authority citation for part 72 is
revised to read as follows: ‘

Authority: 22 U.S.C. 7801 and 7651, et seq.

2. Section 72.41 is amended by
revising paragraphs (5)(1)(0), {2)(3)

-introductery text, (cH{3)HiNB), () (3){EHC),

{c)(3)(i1}, (c}(4)(E1), (d)(2), and (e}(1)(i)
hs {e)(3){{)(D),
{c)(3)iii), and (;!){3 i to read as follows:
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§72.41 Phase | substitition plans. all substitution units to be govemed by  substitution unit and may require the
> * > > > the plan. Except as provided in designated representative of the

b1} ~~ pa.ragraph (c}{3)(ii}{B} of this section, substitution unit to swrender

(1) BEach unit under paragraph (a}{2) of  this sum is the total number of allowances by the aliowance transfer
this section is under the control of the - allowances available each vear under deadline of the year that is subject to the
owner or operater of each unit under the substitution plan. ) review, Any swrendered allowances
peragreph {al(1] of this section that (B} Where the most stringent unit- shall have the same or an earlier -
designates the unit under paragraph specific federally enforceable or State compliance use date as the allowances
{a)(2) of this section as & substitution enforceable SO, emissions limitation is  originally allocated for the vear, and the
unit; and ‘ not the same for every year during designated representative may identify
- - » - . 1995-1999, the sum in paragraph the serial numbers of the allowances to

(G * "> . (c)(8){i}{A] of this section shall be be deducted. In the absence of such

{3) Demonstration that the total " calculated separately for each year using  identification, such allowancas will be
emissions reductions achieved under the amounis calc_ulated fozt that vearin deducted on a first-in, first-out basis
the substitution plan will be equal to or paragraph {c)(3)(i}(D} of this section. under § 73.35(c}(2] of this chapter.
greater than the total emissions Each separate sum is the tota! number fej > >*
reductions that would have been ol allowances available for the (1) Emissions Limitations. (i) Each
achieved without the pian, as follows: respective year under the substitution substitution unit governed by an

(i) *** 7 la.:}.. : : approved substitution plan shal]

(B) Each of the foliowing: the unit's (iif) W1§ere, as of November 15, 1990, become 2 Phasé I unit from January 1 of
1685 actual $0; emissions rate; the a non-unit-specific federally enforceable  the ysar for which the plan takes effect
unit's 1985 allowable SO: emissions or State enforceable SO; emissions unti! January 1 of the year for which the
rate: the unit’s 1989 actual SO, . Jlimitation covers the unit for any vear plan is no longer in effect or is
emissions rate; the unit’s 1990 agtual during 1995-1969, the designated terminated. The designated
SO, emhissions rate; and, as of November I2Presentative shall state each such mpresentatxve of a substitution unit
15, 1890, the most stringent unit- . limitatior and proposs a method for shall surrender allowances, and the
specific federally enforcesble or State applying the unit-specific and non-unit- Administrator will deduct allowances,

* enforceable SO, emissions Limitation specific emissions hmnatmns’u.uder _ in accordance wn_h paragraph (d)13) of
covering the unit for 1995-1998. For paragraph (d} of this section. © this section, ,
purposes of deterrnining the most (4) . T * o x>
stringent emissions Umitatien, U - — -—_3.Section 72.43 is amended by
applicable emissions limitations shall (ii) A list showing any annual - revising paragraphs (z) introductory
be converted to lbs/mmBtu in distribution of the allowances in text, (2)(1) introductory text, (bj{(1}
accordance with appendix B of this part. paragraph (c}{(3}(ii) of this section from  introductory text, (bY1)(i1)(A), [b)[B][i).
Where the most stringent emissions asubstitution unitto a unit under  ~ {c)(&}(i}, (c}(4)(it), (){4)(iv), (d), an
limitation is not the same for every vear  paragraph {a}(1} of this section that, {f{1)(ii) and adding paragrapk {33(2] 1o,
in 1995-1999, the most stringent unger the plan, designates the * tead as follows:

substitution unit.

:é!;)z;rs;?e:i; ?;:g;t:t;ho?es:;aii be stated. o * - .. §7243 Phassi reduced utilization plans.

(C) The lesser of: the unit’s 1985 (dy=*= {a} Applicability. This section shall
actnal SO, emissions rate; the unit's (2) In o event shall allowances be apply to the designated representative
1885 allowable SO, emissions rate; the  allocated to a substitution unit, under of: . .
greater of the unit's 1989 or 1990 actual - ‘an approved substitution plan, for any +{1) Any Phase [ unit, including.

S0, emissions rate; or, as of November  year in excess of the sum calculated and  * * 4 *

15,1980, the most stringent unit- - applicable to that year under paragraph (2) Any affected unit that:

specific federally enforceable or State (£)[3)(i1) of this section, 2s adjusted by {i) Is not otherwise subject to any

enforceable SO; emissions limitation  the Administrator in apgroving the Acid Rain emissions limitation or,

covering the unit for 1995-99. Whers p]an emissions raduction requiraments,

the most stringent emissions limitation (3} Where, as of November 15, 1990,  during Phase I; and

is not the same for every year during a non-unit-specific federally enforceable (ii) Mests the requirement, as sat forth

1995-1568, the lesser of the emissions . or State enforoaable SCeemissions. . in pa:agraphs (c)(4}{ii) and (d) of this
rates shall be determined separately for - limitation covers the unit for any year _ . section, that for each year for which ﬂle

each year using the most'stringent =~ during 1995-1599, the Administrator | unitisto be cavered by,tha reduced

emissions limitation for that yeart ’ ... willspecify ona case—by-case basis a utilization plan, the unit’s bassline -

{D) The product of the baseline in method for using unit-specific and non- - divided by 2,000 lbs/ton 2nd multiplied .
paragraph (cl[S}{;)[A} of this section and  unit-specific emissions limitationsin . by the. lesser of the unit's 1285 actual
. the emissions rate in paragraph . allocating allowances to the substitution SOz emissions rate or 1985.allowable
{e)(3)(E)(C) of this section, divided by . unit. The specified method will not treat . SO, emissions rate doas not exceed the
2G00 Jbs/ton. Where the mest stringent  a non-unit-specific emissions limitation - sum of :

- emissionslimitation is not the same for  as a unit-specific emissions limitation (A) The lesser of 16 percent of the
every year during 1995-1998, the - . and will not result in substitution units  amount under paragraph (aj(2){if) of tlns
product in the prior sentence shallbe  retaining allowances allocated under . section or 200 tons, plus
calculated sepamately for each year using  paragraph {d){1) of this sectioni for - (B) The unit’s bageline dmded by
the emissions rate determined for that . emissions reductions necessary to meet 2 000 Ihs/ton and multinlied by the-

. year ip paragraph :c][a)[ H(C) of thxs .., .anon-unit- specific emissions .. . lesser.of: The greater of the unit’s 198¢
section, | " “limitation. Such method may. reqmre an  or 1990 actual SO; emissions rate; or, as
(ii{A) The'sum of the amovihits i .. end-of- -year review ang the adjustment *.  of November i3, 1990, the most . :

paragraph {c}{SJ (1)) of this section for ~of the allowances allocated tothe stringent federally enforceable or Siate
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enforceable $0O; emissions Jimitation
covering the unit for 1995-1999.

(b)(1j The designated representative of
any unit under paragraph {a}(1) of this
section shall include in the Acid Rain
permit application for the unit a
reduced utilization plan, meeting the
© requirerzents of this section, when the

owners and operators of the unit plan
to:
- » * . E 4 R -

fif)y=*=

{A} Shifting generation of the unit to.’
a unit under paragrapa {8)(2) of this
section orto a sulfur-ﬁ'ee generator; or
* * L3 * *

(3)(}) Improved unit efﬁcxencv i
measures shali be implemented in the
unit after December31, 1887. Such
measures include supply-side measures

. listed in appendix A, sectien 2.1 of part
?3 of this chapter .

(Cl * x® .
4‘] * % %

(i) IdentiBcation of each -
compensating unit or sulmr-ﬁ-ee .
generator. ‘ o

(if) For each compensating Unit,

{A) Each of the following: The unit's

1985 actual SO: emissions rate; the

1nit’s 1985 allowabhle emissions rate; the
unit's 1989 actual SO; emissions rate;
the unit’s 18580 actual SO; emissions
Tate; and, as of November 15, 1996, the
most stringent unit-specific federally
enforceable or State enforceable 30
emissions limitatdon covering the unit
for 1995~199S. For purposes of
determmmg the most stingent
emissions limitation, epplicable
emissions limitations shall be converted
to Ibs/mmBtu in accordance with
appendix B of this part. Where the most
stringent emissions limitation is not the
same for every vear in 1985-1999, the
most stringent emissions limitation
shall be stated separately for each year,

{B) The unit’s baseline divided by

' 2,000 lbs/ton and multiplied by the
lesser of the unit's 1985 actual SQ;
emissions rate or 1985 allowable SO.
emissions rate, ‘ .

{C) The unit’s baseline divided by
2000 ibs/ton and multiplied by the
lesser of: The greater of the unit's 1988
or 1990 actual S0O: emissions rate; or, as
of November 15, 1990, the most
stringent unit-specific federally
enforceable or State enforceable SG»

' emissions limitation covering the unit
for 1895-1999. Where the most stringent
emissions limitation is not the same for -
every year in 1995-1999, the calculation

. in the prior sentence shall be made

separately for each year.

(D) The difference between the
* amount under paragraph (c){(4)(ii)(B) of

- in 1995-199%, the designated

this section and the amount under
paragraph (¢)(4){i})(C) of this section: If
the difference caiculated in the prior
sentence for any year exceeds the lesser
of 10 percent of the amount under
paragraph {¢)(4}{if)(B) of this section or
200 tons, the unit shall not be .
designated as a compensating unit for
the year. Where the most stringent unit-
specific federally enferceable or State
enforceable SO; emissions limitation is
not the same for every year in 1945~
1999, the difference shaII be calculated
se tely for each year.’

FE} The allowance allocation
calculated as the amount under
paragraph (cH4}{ii)}(B) of this section. If
the compensating unit Is a new unit, it

" shall be deemed to have a baseline of

zerc and shall be allocated no
allowances.

(F} Where, as of November 13, 199ﬂ
& non-unit-specific federally enforceable
or State enforceable 50; emissions
limitation covers the unit for any year

representative shall state each such

.+ limitation-and propose a method for
"~ applying unit-specific and non-unit-

specific ernissions limitations under
paragraph {d) of this secton.
* * £ -

(iv} For each compansatmg unit or
sulfur-free generator not in the dispaich
systemn of the unit reducing utilization

under the plan, the system directives or -

power purchase agreements or other
contractual agreements governing the
acquisition, by the dispatch system, of
the electrical energy that is generated by
the compensatng unit or sulfur-fres
generator and on whick the plan relies
to accomplish reduced utilization. Such
contractual agreements shall identify
the specific compensating unit or sulfur-
free generator from which the dispatch
system acquires such electrical energy.
(4} Administraior’s Action. (1) f the
Administrator approves the reduced

"~ utilization plan, he or she will allocate

allowances, as provided in the approved
plan, to the Allowence Tracking System
account for any designated
compensating unit vpon issuance of an
‘Acid Rain permit containing the plan,
except that, if the plan is conditionally -
approved, the allowances will be
zilocated upon revision of the permit to

. activate the plan.

(2] Where, as of November 15, 1980,
a non-unit-specific federally enforceable
or State enforceable em:ssmns

~ during 1955-1999, the Ad.rmmstrator

will specify on a case-by-case basis a
method for using unit-specific and non-
unit specific emissions limitations in

approving or disapproving the.
compensﬂ_mg unit. The specified
methed will not treat 2 non -unit-spacific
emissions limitation &s 2 unit-specific
emissions limitation and will not result
in tompensating units retaining
iiowances allocated under paragraph

" (d3(1) of this section for emissions

reductions recessary (o meet a non-unit-
specific emissions limitation. Such
method may require an end-of-year
review ang the disapproval and de-
designation, and adjustment of the
allowances allocated to, the
compensating unit and may require the
designated representative of the
compensating unit {6 surrender
allowances by the allowance transfer
deadline of the yesr that is subject to the
review. Any surtendered allowances -
shall bave the same or an earlier
compliance use date as the allowances
originally allocated for the year, and the
designated representative may identify.
the serial numbers of the alowances to
be deducted. In the absence of such

" jdentification, such allowances will be

deducted on & Erst-in, first-out basis
undar § 73.35{c}{2) of this chapter,
x X X%
{n *ow o ’ -
{ii) The d&clgnated representative of
any Phase T unit {including a unit

_governed by a reduced utilization plan

relying on energy conservation,
improved urit efficiency, sulfur-free
genereton, or 2 compensating imit)
shall surrender allowances, and the
Administretor will deduct or return
allowances, in accordance with
paragraph {d){(2) of this section and
subpart I of this part.

4. Section 72.91 is amended by
revising paragraphs {a)(3){ii8
introductory text (formula is
unchanged), (a)(3)(iv), [a)(4), {2)(5),
(a}(B), and (b)(2) and adding paragraph
{(a)(7} to read as follows:

§72.91 Phase | unit adjusted utilization.

(a} * x ¥

[ * * % ,

(iii} “Shifts to designated sulfur-free
generators” is the reduction in
utilizetion (in mm3tu), for the calendar
year, that is accounted for by all suifur-
free generators designated under the
reduced utilization plan in effect for the
calendar year, This term equals the sum,

_ for all such generators, of the “shift to

sulfur-free generafor.” “Shift to sulfur-
free generator” shall equal the amount,
to the extent documented under
paragraph {a)(6) of this section,
calculated for each generator using the
following formula:

* * * * -
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{iv} ~'Shifts to designated
compensating units™ is the reduction in
utilization {in mmBtu) for the calendar
year that is accounted for by increased
generation at compensating units

. designated undar the reduced :
utilization plan in effect for the calendar
year. This term equals the heat rate, .
under paragraph {2)(3) of this section, of
the unit reducing utilization multiplied
by the sum, for all such compensating
units, of the *'shift to conipensating
unit” for each compensating unit. “Shift

. 0 compensating unit” shall equal the
amount of compensating generation {in

,Kwh), to the extent documented under
paragraph (a)(6) of this section, that the
designated representatives of the unit
raducing utilization and the L
compensating unit have certified [in

" their respective annual compliance
certification reports) as the amount that
will be converted to mmBtus and used,
in accordance with paragraph (a)(4) of
this section, in calculating the adjusted
utilization for the compensating unit.

{4) "Compensating generation

" provided to other units" is the total
amount of utilization [in mmBw) -~
necassary to provide the generation {if

-any) that was shifted to the nnitasa

designated compensating unit under
any other reduced utilization plans that
were in effect for the unit and for the
calendar year. This term equals the heat
rate, under paragraph {a)(3) of this
section, of such umit multiplied by the
sum of each “'shift to compensating
unit” that is attributed to the unit in the
annual compliance certification reports
submitted by the Phase I units undper
such other plans and that is certified
under paragrapk {a)(3)(iv) of this
section. L

(5) Notwithstanding paragraphs (a)(3)
(i}, (i1), and (3ii) of this section, where
two or more Phase I units inciude in
“plan reductions”, in their annral
compliance certification reports for the
calendar year, expected kilowatt hour
savings or reduction in heat rate from
the same specific conservation or
improved unit efficiency measures or
increased utilization of the same sulfur-
free generator: . -

(i)sle‘he destgnated representatives of
all such uwits shall submit with their

* annual reports & certification signed by

all such designated representatives. The
certification shall apportion the total
Kilowatt hour savings, reduction in heat
rate, ar increased utilization among

_such units.

(ii) Each designated representative
shall include in the annual report only
the respective unit’s shares of the total
*ilowatt hour savings, reduction in heat
1ate, or increased utilization, in
accordance with the cartification under
paragraph (a){5}{i) of this section,

(8){1) ere a unit includes in “plan
reductions” under paragraph (a)(3) of
this seGtion the increase in utilization of

any sulfur-free generator, the designated-
_representative of the unit shall submit,

with the annual compliance
certification report, documentation
demonstrating that an amount of
electrical energy af lsast equal 1o the
“'shift to sulfur-free generator”
atiributed to the swifur-free generator in
the annual report was actueily acquired
by the unit’s dispatch system from the
sulfur-free generator.

{1} Where a unit includes in “plan
reductions” under paragraph (a){3) of
this section utilization of any
compensating unit, the designated

representative of the unit shall submit
with the annual compliance -

* certification report, documentation

demonstrating that an amount of

electrical energy at least equal tothe
“shift to compensating unit” attributed
to the compensating unit ir the annual

. report was actually acquired by the

unit’s dispatch system from the

‘compensating unit.

(7} Notwithstanding p phs
{a){3)(1), {ii}, (31}, and (iv], {a)(4}, and .
{a){5] of this section, “plan reductions™
minus “compensating generation
provided to other units” shzil not
exceed “baseline” minus "actual

- utilization.”

__“(b}* L]

-[2) Notwithstanding paragreph
(b)(1){1) of this section, whete two or
more Phase I units include in the
confirmation report the verified kilowatt
hour savings or reduction in heat rate
from the sama specific conservation or
improved unit efficiency measuras:

(i) The designated representatives of
all such units shall subniit with their’
confirmation reports a certification .
signed by all such designated = -
representatives. The certification shall
apportion the total kilowatt hour
savings or reduction in heat rate among
such units. L

(if) Each designated representative -
shal] include in the confirmation report
only the respective unit’s share df the -
total savings or reduction in heat rate in
accordance with the certification under
paragraph (b][2}(i) of this section,

L L4 o* * *
{FR Doc. 94-28708 Filed 11-21-84; 8:45 am)
BILLING CODE €580-50-P -
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" ENVIRONMENTAL PROTECTION
AGENCY s
40 CFR Part 72
[FRL-5109-5]
RIN 2060-AF55

Acid Rain Program: Permits

AGENGY: Environmental Protection
Agency {EPA).
ACTION: Direct final rule.

SUMMARY: Title IV of the Clean Air Act,
as amended by Public Law 101-549, the
Clean Air Act Amendmwents of 1990 fthe
Agctl, authorizes the Environmental
Protection Agency (EPA or Agency) to
establish the Acid Rain Program. On
January 11, 1893, the Agency
promulgated final rules under title TV,
Several parties filed petitions for review
of the rules. On Auvgust 10, 1654, EPA
and other parties signed a settlement
agreement addressing certain ’
substitution plan issues. - -~ .

Based on a review of the record, the
Agency concludes that the January 11,
1993 regulations concerning the
eligibility of units to be designated as
substitution units should be revised.
Under sections 404{b) and {c] of the Act,
a unit that is not listed in Table A of
section 404 as being subjact to Phase I
of the Acid Rain-Program {i.e., a non-
Table A unit} and that is under the
control of the owner ot operator of 2
unit listed in Table A of section 404
(i.e., a Table A unit} may be designated
as a substitution unit, The January 11,
1993 regulations state that the Table A
unit and sach non-Table A unit that the
Table A unit designates as a substitution
unit must have “the same owner or

~operator.” The Agency is revising the
regulations in order to specify more
clearly the circumstances under which
the statutory “control” requirement for
substitution plans is met. The rule
revision is being issued as a direct fina]
rule because it is consistent with the
August 10,1994 settlemsnt and no
advarse comrent is expected.
EFFECTIVE DATE: This direct final rule
will be effective on January 3, 1885
unless significant, adverse comments
are received by December 22,1994, 1f
significant, adverse comments are
timely received on any provision of the
dirgct final rule, that provision of the -
direct final rule will be withdrawn
. . through .z document in the Federal
. Register. . -
ADDRESSES: Docket No. A-93—40,
tontaining supporting information used
to develop the proposal, copies of all
comments received, and responses to
| gomments, is available for public.

inspection and copying from 8:30 a.m.
to 12 p.m. and 1 p.m. to 3;:30 p.m.,
Monday through Friday; excluding legal
holidays, at EPA’s Air Docket Section
[LE-131), Waterside Mall, room 1500,
1st floor, 401 M Street, SW., Washington-
D 204€0. A reasonable fee may be
charged for copying. -
FOR FURTHER INFORMATION CONTACT: -
Dhwight C. Alpern, Attorney-advisar, at
(202} 233-9151, Acid Rain Divisian
{5204}, U.S. Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 204860, or the Acid Rain Hotline at
(z02} 233-9620. - T Y
SUPPLEMENTARY INFORMATION: All public
comment received on any provision of
this direct final rule on which
significant, adverse comments are
timely received will be addressed in a
subsequent final rule based on the
relevant portions of the rule revisgien
that is noticed as a proposed rule in the
Proposed Rules Section of this Federal
Register and that is identical to this
direct final rule. ,
The contents of the preambie to the -
final rule are as follows: T
1. Conirol Requirement for Designating
Substitution Units .
1L Modifications of the January 11, 1993
Regulation Concerning the Control
Requirement for Substitution Units
A. Control by Common Owner or Operator
B, Contrel by Contract o
C. Plan Termination if Control  _ .
Requirement is no Longer Met | =" -
IH. Administrative Requirements -
A. Docket -
B. Executive Order 12855
C. Paperwork Reduction Act
D. Regulatory Flexibility Act
E. Miscellaneous

1. Control Reguirement for Demgnahng
Substitution Units
Sections 204(b) and (c) of the Act sat

' forth the requirernents for submission

and approval of substitution plans, -
under which a unit listed on Table A of
section 404 designates one ar more non-
Table A units as substitution units and
brings them into Phase I of the Acid
Rain Program. Congress established -
substitution plans as a complance
option to increase units’ compliance

- flexibility and reduce their overall costs

of compliance in Phase I while still
achieving the emissions reductions - ..
intended by Congress under title IV, See
58 FR 6095060951 {Nov, 18, 1893}, -

A substitution plan allows the owner
or operator of a Table A unit to reassign
the unit's emissions redection T
obligations 10 a designated nor-Table A
unit "under the control of” that owner
or operator. 42 UL5.C, 7651cbl. Upon _ -
approvel of the reassignment, the non- -
'I‘agle A unit becomes subject to all
requirements for Phase Tunits with

. — L

regard to sulfur dioxide and is allocated
allowances. Emissions reductions by the
non-Table A unit may therefore free up
aliowances, which may be used by the
Table A unit {or any other unit) in lisu
of making emissions reductions.
Section 71.41 of the January 11, 1593
regulations provided that the statutory
reguirement of control by the Table A
unit's owner or operator over the non-
Table A unit is satisBed where such

" ufiits have “'the same owner or

operator.”” 40 CFR 72.41[b){1 (i} (1993),
The regulation also provided that

- having the seme designated

representative would be treated as
having the same operator and would
thus meet the contrdl requirement. Id ;
see also 58 FR 3600, On March 12, 1993,

- petitions for review of the January 11,

1993 regulations were filed with the
U.S. Court of Appeals for the District of
Columbia Circuit. Several petitionars
challenged the provisions implementing
the control requirement.

Om November 18, 1993, the Agency
issued proposed revisions to the January
11, 1993 regulations, including the '

‘provisions concerning the control
requirement. The Agency proposed to
Teverse its interpretation that having a
comnmon designated representative
alone meets the statutory control
requirement for substitution plans and
to revise the regulations accordingly. 58
FR 60857-560958. Several commenters

-~ addressed the control requirement in

their comments on the Novarnber 18,
1993 proposal. Some commenters

' opposed any change in the January 11,

1993 provisions concerning the control
requirement.

er cornmenters nated that,
although § 72.41(b){1){i} requires that
the substitution and Table A units have
“the same owner or operator”’ (40 CFR
72.41{0)(1)(i) (1993)), section 404(b} of -
the Act requires that the substitution
unit be under the control of the Table
A unit owner or operator. They argued
that, in implementing section 404(h)

-and (c), the Agency should also focus on

whether there is such control. They
suggested that common ownership of
theunits is not necessarily
determinative of whather the control
requirement is met. Thay alleged that

. where the units have multiple owners

only one of which is in common, the
‘control requirement may not be met,
e.g., where the common owner owns
only a very small percentage of the
proposed substitution unit. On the other
hand, where the units lack any common
owner o7 operator, the control
requirement allegedly may be met
through contractual arrangemants under
which the cowner and operator of the
substitution unit commit, inter diig, to
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make emissions reductmns and dehver
allowances-to the owner and operator of

'the Phase I unit. .

In a separate final rule in this Federal
Register, the Agency adopted the
reasoning, set forth in the November 18,
1993 preamble (58 FR 60957-60958)

" and in the preamble of the Acid Rain
regulations on nitrogen oxides {59 FR.
13554-13555 {Mar. 22, 1994]} that a
designated representative is not, menely
by holding that position, also an-

- operator. In that separete final rule, the

Agency revised the January 11,71993

regulations to use the statutory langnage

requiring contro! by the Table A unit
owner.or operator and to provide that
having a common designated
representative does not alone meet the
control requirement for substitution
units. However, the Agency did not
address in that separate document

. comments raising issues concerning:
under what circumstances the existence
of one-or more common owners satisfies '
the control requirement: and whether
and, if so, nnder what circumstances”
confrol can be established by contract if

“there are no commen owners or

' common operators. The Agency
addresses below those 1ssues and the

- commments.on those issues.”

IL. Modifications of the January 11, -
1993 Regulation Concerning the Control
Reqmrement for Substitution Units

A. Control by Common Owner or
.Operator . -

Section 404{?3) of Lhe Act a]lows that
the “owner or operator’” of a Table A
unit*o designate, as a substitution unit,
a non-Table A Unit “under the control.
of such owner or operator.” 42 U.S.C..

- 7651c{b). The Agency agrees with

corairenters that, like section 404(b}, the

regulation implementing that section

* should focus on whether such control
existse T ©

Because many units have mulhple

- owners with varying percentages of ©
ownership, thers is a wide range of
possible relationships between a Table

“A unit and a non-Table A unit, ranging,
for example, from no common -

. ownership to 100% common ownership
and including all the possible variations

" in between. In order to avoid.
burdensome case-by-case,
determinastions of whether each .
particular set of facts meets the control

" requirement and in order to provide

“more certainty for utilities and the
public concerning what units qualify for
inclusion in substitution plans, the.
Agency is establishing generic criteria

- for applying the control requiremment,
Further, the generic criteria are based en -

. the potennal ability of owners and-

operators to exercise contml not the
actual exercise of suck control potential.
Determining what entities actually make
decisions governing the operation of a
unit could require the Agency to make
lengthy case~by-case inquiries into the
details of utility operations and involve
the Agency in matters beyond its
expertise.
taking this approach, the Agency

maintains thet section 404(b) should be
interpretad ic require that owners or
operators of a Table A unit have the
ability o exercise a significant degree of
contrel over a non-Tabls A unit, The
simplest case for applying this
requirement is where the Table A and
non-Table A units have only a single
owner or where, regardless of their
ownership, the units have a common
operator. Under these circumstances, it
seems clear that the single owner or the
operator, of the Table A unit has the
ability to control the non-Table A unit,

.For units with multiple owzers, the
application of the control requirement

» becomes somewhat more complex if

they do not have a common operater, If

-one or more owners.and cperators of a

Table A unit own an aggregate share of
50%. or more of'the capacity of a non-
Table A unit, no major decisions
concerning the unit can be made
without the concurrence of suck Table
A unit owners and operatcrs. The
Agency maintains, therefore, that they,
can control the non-Table A imit to a
significant extent and meet the control
uirement.
ven where the aggregate ownership

share of the one or more owners and
operators of a Table A unit in a non-
Table A unit is less than 50%, the’
degree of control may still be
significant. Such conérol is evidenced
by the ebility of such non-Table A unit
owners to determine the dispatch of
their respactive shares of electricity
generated by the non-Table A unit.
Decisions by such owners whether or
not {0 take their shares of generation'can
significantly affect the overall cperation
of the unit, While the Agency recognizes
that adopting & minimum level of -
cwnership in the non-Table A unit for
meeting the control requirement is
necessarily somewhat arbitrary, the
Apgency maintains that, as a matter of
logic, there is some level of ownership
below which the owners lack significant
control, Further, establishing such a.
minimum level of ownership
discourages gaming through the
acquisition of minute ownership shares
simply to enable the new owner to
qualify the non-Table A unit as a
_substitution unit.

The Agency believes that an aogregate
ownership interest of 10% or more, and

less than 50%, of the capacity of the
pon-Table A unit mests the control
requirement, provided that such owners
have the ability to determine how their
respective shares of the non-Table A
unit’s generation are dispatched, The
Agency notes that, in some regions of
the country, utilities have entered into
power pool agreements under which the
utilities agree to centralize in the power
pool the dispatch of their units. Power
pools with centrel economic chspatch
enable member utilities to minimize
operating costs through the use of the
units in the pool that have the lowest
generation costs. In light of the
important benefits of such power pools,
the Agency maintains that utilities in
power pools should notbe =
disadvantaged under section 404(b).
Consequently, the determination of
whether owners of a non-Table A unit
have, by right of contract, the ability to
dispatch their respective shares of the

-unit’s generation should be made - -

without regard to whether owners that
had contractual dispatch authority have
surrfendered that authority to a power
00
P In sum, the Agencv is &stabhsh.mg
generic criteria for determining whether
the control requirement under section
404(b) is met, The first category that
meets this requirement is where onre or
more owners or operators of a Table A
unit have an aggregate ownership -
interest of 50% or more in the non--
Table A unit or where the two units
have a common operator. ! The second
category that meets the control
requiremeant’is where: 2 Table A and
non-Table A unit Jack a common
cperator; one or More OWNers or
operators of a Table A urit have an
aggregate ownership interest of 10% or
more and less than 50% in the non-
Table A unit; and such owners or
operators have the contractual ability to
determine the dispatch of their
respective shares of the non-Table A
unit’s generation. The final regulation
requires the designated representatives
submitting substitution plans to state in
the submission what category is
applicable to the unitsin the pla.n and
to provide, upozn request,” -
documentation supporting such
statements. These statements, like all
information included in submissions by
the designated representative, are .
covered by the certification required -
under § 7221 (b c:oncemmg the truth,

1ln summing the ownershap shares of individual
Table A unit owners and operators in the @pac:ty
of & non-Tabie unit, a given sbare, and th
generation associated with such share, obv:crnsly
cannot be double-counted Otherwise, the sumof |
the owrnership shares of all persons owning a nen-
Table A unit could exceed 100%.
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accuracy, and completenessof the
staternents. -

B. Control by Contract

The Agency agrees that, under certain
circumstances, control over a
substitution unit by the owners and
operators of the Table A unit may be
established by contract where the above-
described criteria based on a cemmon
operator or the level of common
ownership are not met. The contract
must be a binding agreement between
the owners and operators of 2 Table A
unit and the owners and operators of the
non-Table A unit that is designated as
the Table A unit's substitution unit.
Several commenters supported an
interpretation of section 404{b] that
would aliow the contro] requirement to.
be met through a contract. The final
regulation specifies the circumnstances
under which the Administator will find
that control is established by contract,

Several determinations have guided
the Agency's development of the
regulation conceining control by
contract. First, the Agency believes that
the regulation should set forth detailed,
generic requirements for establishing
control by contract. Leaving the
specification of detailed requirements'to
case-by-case development would
increase the burden both on the owners
and operators interested in submitting
contract-based substitution plans and on
the Agency, which must review such
submissions. A commenter supporting
the approval of contract-based ‘
substitution plans snggested that the
Agency develop generic criteria.

Second, the Agency believes that the
control requiremsnt of section 404(b) of
the Act should be interpreted in light of
the emissions reduction goals of titie IV,
The Agency mainteins thata_ .
-determination of whether control is
established by contract should focus on
whether the owners and operators of the
Table A unit have the ability, under the
contract, to require emissions
reductions by the non-Table A unit and
thereby to afiect the overall operation of
the unit. It is not necessary in this
context for the Table A unit’s owners
and operators to have contractual
authority gver all facets of the non-Table
A unit’s day-to~day o tions., .

Third, if the control requirement is to
be met by simply showing that Table A
unit owners and operators-have the
ability, by contract, to require emissjons

reductions by the non-Table A unit, the -

Agency maintains that the contract must
Tequire emissions reductions that are
. significant, new reductions that would
not ptherwise have been implemented
by the non-Table A umit. It is difficult
_to see how control conld be -

_ demonstrated ifa c_oﬁn'act with a Table

A unit merely reguired a non-Table A

unit to “meke” reductions that the non- -
~ Table A unit had already implemented,

was already in the process of
implementing, or would have
implemented even in the absence of the
contract. Further, because & unit-might
be able to realize relatively minor
reductions while making little change in
its operations, the scale of the
reductions required by contract should
be significant in order {o demonstrate
control of the non-Table A unit by -
owners and operators that otherwise
lack any operational responsibilities for
that unit. A commenter suggested that
the contract between the Table A and
non-Teble A units should specify a
percentege emissions rate reduction that
the non-Table A unit is required to
achieve, - -

To ensure that the contract requires
significant, new reductions by the non-
Table A unit, the fnal Hon
requires that the contract establish a
maximum anmual average SOz
emissions rate for the unit, The )
maximum emissions rate must be less
than or equal to 70% of the lesser of the
following emissions rates for the non-
Table A unit: the 1985 actual SO;
ernissians rate; the 1985 allowable 502

-

. emissions rate; the greatey of the 1838 or

1990 actual SO2 emissions rate; the

most stringent federally enforceable or

State enforceable S0; emissions
limjtation, as of November 15, 1990,
applicable in Phasa I; and the lesser of
the average actual 50; emigsions rate or

_allowable rate does not represent a spike

in the emissions rate achieved by or
required for the unit since 1885.3 A
commenter supported using all of these
ernissions rates to set @ maximum
emissions rate for the non-Table A unit.

The Agency maintaing that a 30%
reduction in the emissions rate that the
non-Teble A unit would otherwise -
achieve represents a significant
reduction. A commenter supporting
approval of contract-based substitution
plans asserted that it has identified
about 30 Phase II units that lack a
comman owner or operator with a Table
A unit and for which such plans would
be economically feasible. The
commumenter stated that this group of
units could reduce their current

_emissions rates by 50 to 70% and,

indicated that & 30% reduction might be
an acceptable requirement for approval |
of this mof substitution plan. -

Asa er means of ensuring that
the non-Taeble A unit's reductions are
new, the final regulation requires that
the contract-based substitition plan

© inclnde a description of the actions that

will be undertaken so that the non-Table
A unit will comply with the maxdmum
emissions rate. Such actions may
include, for example, the addition or
modification of a scrubber ar fuel
switching. The owners and operators of
the Table A and non-Table A units must
show that the described actions wiil not
be implemented i Phase I unless the
non-Table A unit is approved as a

" substitution unit, The description of the

the most stringent faderally enforceable .

or State enforceable SO, emissions |
litnitation for the four-quarter period
immediately preceding the submission
of the cantract-based substituticn plan. 2
The latter set of emissians rates (i.e., the
current actual and allowable rates} ave
included to ensure that the requirad
reduction in the unit’s emissicns rate is
at least 30% of the emissions rate
achigved, or required to be achieved, by
the non-Table A unit around the time of
the submission of the substitution plan.

_ The other emissions tates (i.e., those for

1985, 1989, 1890, and Fhase [} are usad
to ensure that the current actual or

" *Some units are subject to 3 non-unit-spacific
emissions Hmit {e.g., a utility-wide erissions
tonnage or tate limit). The final regulation providas
that if such 2 unit is designated as & substitution
unit in a contract-based substihition plan, the
Adminisvator will determine on & case-by-casa |
basis how to apply the non-urit-specific limitin
satting the maxdmum annual SO» emissions rate. If
a mon-unit-spacific Federal limdt was in offect-and

" applicable to the unit in 1685, that limit is already

" reflected in the 1985 allowable S0; emissions rate

{in the Nafiona! Allowance Data Basa), which will
be treated as representing the non-uait- specific
~Federal limit. - -

actions that will be taken must be
sufficiently detailed so that the Agency
can determine whether the showing has
been made. Informeation relevant to the

"-showing includes, inter alia, whether

contracts implementing thess actions
were entered into hefore submission of
the substituton plan. Under the
regulation, the owners azd operators

. must implement the described actions

but may seek to amend the substitution
plan to change the required actions.

In general, the Agency maintains that
it is difficult to make determinations,
particularly in 2 large numbar of cases,
of whether owners and operators will
take certain future actions in the
absence of a substitution plan. However,
the Agency must make 8 determination
of this tyg)e in reviewing the actions
described in each contfract-based
substitution plan in order tc make sure
that the non-Table A wumnit is really

- obligated to make new reductions. This

3For the rsasons st forth in a s-eparaze final rule

in this Federal Regieter, thess viher emissions rates .
ar ulso used to allocate sllowances for ey
substitution unit and to ensure that 2liowances are
not allocated for emissions reductions that would
bave beoy made without & substitution plan.
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will be a cne-time deternrination made
when the plan is approved (or
disapproved) unless the designated
representative subsequently seeks to
modify the description of acticns in the
plan. Further, the Agency does not
axpect a large mumber of contract-based
substitution plans e be.submitted. As
noted gbove, commenters have
identified only absut 30 units for which
such a plan would be sconomic

F it is Important to ensure that
the contract impasas an effective
- emissions reduction requirement—i.e., a
requirerment that is likely-to be exforced
by Table A unit owners and operatars
claiming conirol of the nen-Table A
unit. Consequently, the contract should
include a meaningful remedy in the
event that.the requirad emissions
reductions are not.achieved. The
concept of requiring a meaningful
remedy in the event of default was
suffported by a commentsr,

the T A unit owness and

operators must surrender allowances 1o
the Administrator to the extent that the
nan-Table A unit fails to make the
required emissicns reductions, then the
Table A owners and operators will bear
responsibility for the reductions that
they claim to control.and will have the
incentive to take actions {0 ensure
achievement of the reductions. This
puis the Tahie A owners.and operators
in 2 position similar to that of owners
and cperators that control a unit directly
by owrdng or operating the umit. If,
instead of such allowance surrender by
the Tahle A unif, the non-Table A unit
had to give allowancesto the Table A
unit {or to the Agency), then the Table |
A unit owners.acd oparators would bear
no responsibility for the non-Table A
unitthat they claim to-control. Further,
without elaborate limitations on the
transfer of allowances betweer the
Table A and non-Table A units, there
would be no way of preventing the units
from arranging a future return to the
non-Table A umit of any allowances
surrendered by the non-Table A unit to
the Table A unit, : -

Under the Anal regulation, if the non-
Tablz A unit fails to comply with the
maximum emissions rate during the
year, the Table A unit owrers and :
operators must surrender a nixmber of
allowances equal to the non-Table A
unit’s baselina multiplied by the
difference between the actual emissions
rate for the year and the maximum
emissions rate. This approach segregates
out the effect of utilization.changes and
leaves such changes tc be handled
under the reduced usilization and
allowance surrendsr provisions (e.g.,
§§72.43, 72.91, and 72.92) apglicable to
all Phase ] units. The suzrendered

ellowsnces must have the same or an
earlier compliance wse date as the
allowances allocated tothe non-Tabie A
unit for the year, and the surrender must
be made on or before the allowancs
transfer deadlire. In arder to encourage
early reductons at mon-Tahle A umits
and innovative ap 25 to achieving
such reductions, the snrrenderand -
deduction of allowances will be the
only rernedy under the Act for-faibure to
meet the mandmum emigsions rate. Of
course, the deduction of allowances for
failure to achieve the maxdmum

- emissions rate may result in a unit

Baving insufficient allowances to cover
its'annual emissions, and the full
panoply of remedies for excess
emissions will ther apply. ‘

Finally, in order to facilitate the Table
A unit owners’ and operators’ exercise
of control and the Ageney’s review and
enforcement, where necessary, of the
substitution plan, the upits irvolved
should have a cormmon designated
representative. A commenter supported
the need for a commen designated
represeatative for this type of
substifution plan, 4 The final regulation
provides that the requirement to have a

" common designated representative is

not met by storpty having a conmon
alternate designated regresentative. This
is because, a5 explained in the preamble

. of the November 18, 1992 proposed

rule, an alternate designated
representative does ot carry. the sarme
level of responsibilities as, and thirs is
not equivalent to, a designated
representative. 58 FR 60958.

C. Plan Termination if Contrel
Bequiremend is no Longer met

The January 11, 1863 regulations
provids that where, as a result of
ownership or other changes, the units in
a substitution plan no longer meet the
CODMON CWIeT oT operator requirernent
in those reguliations, the substitution
plan must be terminated. The final
regulation adopted here takes a similar
approach. If there are changes that result
in the control requirement no longer
being met, the designated representative
must terminaze the plan, whether the
plan is based on common cwners or
operators or on a contract. The
Administrator raay, on his or her own
motion, tsrminate the plan under such
circumstances.

+The commenter alsc suggested that the non-
Table A owners and operators be reguired to submit
quarterly and ammual reports to the Table A unit
owners and oparaters and o indemnify such
owners-and operatoss {or any viclations at thenoa-
Tabls A unit. Thase requiremants are not inthe
final rule because the Agency believes that these
maters are not central to the issue of contral and
arg Detter [aft to the owmers and operatersof the two
uoits.

The only exception to this .
requiremertt is for substitution plans
approvad, and included in fival permits
issued, under the January 11,1993
regulatons and the Partial Settlement in
Envirermmental Defense Fund v. Carel
M. Browner, No. 93~1203 (DC. Cir.
1893) (sicned May 4, 1994). Solongas .
the Table A and non-Téla A wmits
under each plan confimue to meet the
Common -owner, operator, or-designated
representative requitement in the -
January 11, 19593 regulations, such plans
will not be termminated Yor the first year
{and, in some casés, for the-second year}
for which the substitution unit received
a total ramber of ellowances equal to
the number provided in those
regulaticns. This excepBon is consistent
with both the Mavy 4, 1993 settlement
and the Second Partial Settlement in
Envirenmental Defense Fund v. Carol
M. Browner, No. 93-1203 {(D.C. Cir.
1593) (sigmed.August 10, 1893}, The
Agency mmaintains that both settlements
Teasonably resolve the substitution plan
issues raised in the litigation, idcluding
the issues relating to the contral
requirement.

M._Administrative Requirements
A. Decket ' :

The docket i5 the organized and
corrplete fie of 2!l the information
considered by ZPA in the development
of this rulemaking. Along with the
preamble of the direct final mte, the
cortents of the docket—except for
intsragency review materials—will
constnrtethe record in case of jedicial
review. See 42 LLS.C. 7607{d}7)A).

B. Executive Order 12866

Under Exetntive Order 12866, 58 FR
51733 (Qct. 4,71893), the Administaier
must determine whether the regulatary

"action is “significant” and therefore —

subject {0 Office of Management and
Budget {OMB) review and the
requirements of the Executive Order.
The QOrder defines “sipnificart
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an anmuel effect.on the
econommy of $160 million or more or
adversely affect in a material way the
econonmyy, a sector of the economy,
productivity, competition, iobs, the
envirorunent, publc bealth or safety, or
State, local, or tribal governments or
comrmunites;

(2) Create a serious inconsistency or
otherwise interfere with en action taken
or plennad by amether ageuncy;

(% } Materially alter the budgetary
impact of entitlernents, grants, user fees,
or loan pregrams or the rights and
obligationg of recipients thereof; or
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{4} Raise novel legal or policy issues
arising out of legal mandates, the '
President’s priorities, or the principles
set forth in the Executive Order.

Pursuarnt to the terms of Executive
t%rdetrhjzasii, it has been determined

at this rule is 2 *“significant regulatory
action’ because the rule seems to raise
novel legal or policy issues. As such, .
this action was submitted to OMB for

review. Any changes made in response -

to OMB suggestions or :
recomnmmendations are documented in
the public record. Any written
comments Trom OMB to EPA and any
written EPA response to those |
comments are included in the docket.
The deckst is available for public
inspection at the EPA's Alr Docket.
Section, which is listed in the

" ADDRESSES section of this preamble.
(. Paperwork Reduction Act

The infermation collection
requiremexnts in this rule have been
approved by OMB under the Paperwork
Reduction Act, 44 U.5.C, 3501, et seq..
and have been assigned contrel number
2060--0258. ’

This collection of information has an
estirmnated burden averaging 17.5 to 28
hours per responsa for about 43
_ tesponses. These estimates include time
for reviewing instructions, searching
exdsting data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. '

An Information Collection Request
document and estimates of the public
reporting burden were prepared in
connectiorr with the January 11, 1993
regulations. 56 FK 63098; 58 FR 3650.
The regulation modifcations contained
in this document will not significantly
change the reporting burden that was
previously estimated.

Send comments regarding this burden
analysis or any other aspect of this
collection of information, including
‘suggestions for reducing the burden, to
Chief, Information Policy Branch, EPA,
401 M Street, SW., Mail Code 2136),
Washington, DC 20460; and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503, marked
“Aftention: Desk Officer for EPA."”

D, Regulatory Flexibility Act

The Regulatory Flexdbility Act, 5
U.S.C. 801, et seq.. requires each Federal
agency to consider potential impacts of
its regulations on smail business
“entities.” Under 5 U.5.C. 604(a}, an
agency issuing a notice of proposed
rulemaking must prepate and make.
available for public comment a -
regulatory flexibility analysis, Such an

analysis is not reguired if the head of an
agency certifies that a rule will not have
a significant economic impact on a
substantial number of small entities,

_ pursuant to 5 U.8.C. 605(b).

In the preamble of the January 11,
1893 regulations, the Administrator
certified that those regulations,
including the provisions revised by
today’s final rule, would not have a
significant impact. 58 FR 3648, The

_ final rule revisiens adepted today are
not significant enough to change the
economic impact addressed in the

. preamble of the January 11, 1993

regulations, which wers certified as not
having a significant impact. Pursuant to
the provisions of 5 U.S.C. 605(b}, I
hereby certify that the ravised rule will
not have a significant, adverse impact
on a substantial number of small
entities. ; -

E. Miscellanecus

- In accordance with section 117 of the
_Act, publication of this rule was
preceded by consultation with any
appropriate advisory committess,
independent experts, and Federal
departrnents and agencies,
List of Subjects in 20 CFR Part 72
Environmental protection, Acid rain,
Alr pollution control, Electric utilities,
Permits, Reporting and recordkeeping
rsquirements, Sulfur dioxide.
Dated: November 14, 1994,
Carol M. Browner,
Administrator.
For the reasons set forth in the
preamble, chapter I of title 40 of the
" Code of Federal Regulations is amended
as follows:

PART 72-—{AMENDED]

‘1, The euthority citation for part 72
continues te read as follows:

Authority: 42 U.S.C. 7801 and 7651 et seq.

Z. Section 72.41 is amended by
revising paregraphs (¢)(5) and (e)(3)(iv)
and adding paragraphs {(c)(6), (c)(7), and
(e){1)(iii) to read as follows:

§72.41 Phase i substitution plans.
- L " & w

(B

{5) A demonstration that the
substitution plan meets the requirement
that each unit under paragraph {2](2} of
this section is under the control of the
owner cr operator of each unit under
paragraph (a}{1) of this section that
designates the unit under paragraph
{a){2} of this section as a substitution
unit, The demonstration shall be one of
tha following: v

(i) If the unit under paragraph (a)(1)
of this section has one or more owners

or operators that have an aggregate
percentage ownership intersst of 50
percent or more iz the capacity of the
unit under paragraph {22} of this
section or the units have a common
operater, a statement ideatifying such
owners or operators and thetr aggregate
percentage ownership interest in the
capacity of the unit under paragraph
(a){2} of this section or identifying the
units’ common operator. Tha designated
representative shall submit supperting
documentation upcn request by the
Administrator. -~

{ii) If the unit under paragraph (2)(1)
of this section has one or more cwners
or operators that have an aggregate

_ percentage awnership interest of at least

10 percent and less 50 percent in
the capacity of the unit under parag,raph
(a¥2) of this section and the units do not
have a common operator, a statement
identifying such cwners or operators
and their aggregats percentage
ownership intersst in the capacity of the
unit under paragraph {a){2) of this
seciton and stating that each such ownesr
or operator has the contractual right to
direct the dispatch of the electricity

that, because of its owrnership interest,

it bas the right {o receive fom the unit
under paragraph (a)i2) of this section.
The fact that the electricity that such
owmer of operator has the right te -
receive is centrally dispatched through

a power pool will not be the basis for
determining that the cwner or operator
does not have the contractual right to
direct the dispatch of such electricity.

~ The designated representative shall
' submit supporting documentation upon

request by the Administrator.

e?iii) A coptg of an agreement that is
binding on the owners and operators of
the unit under paragraph {a}{2) of this
section and the cowners and operators of

- the unit under paragraph (2)(1) ofthis

section, provides each of the following
elements, and is supported by -
documentation meeting the
requirements of paragraph {c}{6) of this
secticn: - :

= (A} The owners and operators of the

. unit urder paragraph {a){2) of this

section must not allow the unit to emit
sulfur dioxide in excess of 2 maximum
annual average 50; emissions rate {in
Ibs/mmBtu}, specified in the agreement,
for each year during the period that the
substitution plan is in effect.

{B) The maxdmum annual average SO;
emissions rate for the unit under
paragraph {a)(2) of this secticn shall not
exceed 70 percent of the lesser of: the
unit's 1985 actual 5O; emissions rate;
the unit's 1985 allowable SO: emissions
rate; the greater of the unit's 1989 or
1990 actual SC; emissions rate; the most
stringent federally enforceable or State
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enforeeable SOzem:ssmhs lz.muatmn as
of Noverrber 15,1990, applicable tothe
unit in PhaseT; or'the lesser of the

average actual SO, emissions rate or the
rmost strmgent ‘federally enforcedble or

State enforceable SO emissions

limitation for the unit for four
consecutive quarters that immediately
precede the 30-day peried.ending on the
date the substitution plan is submitted -
to the Admiristratar, If the anit is -
covered by.a non-unit-specific fedezally

enforceable or State enforceable 30
ernissions Himitation in the Tour

- conserutive quarters or, as of November
15, 2990, in Phase 1, the Admimistrator
willdetermine, on a case-by-case basls,
how to-apply-the non-unit-specific”
emissions limitafion for purpeses of-

. determining whether:the maximum -
annual average SG» eniissions rate
mests the remapirement of the prier
sentence. Ifa non-mmiispecific fedemlly

" enforoeable $Gp emisgons Thwitaton is

netdifferent from.a sron-unit-specific
© federally enferceable S0, emissions
limitation that was efective and
applicable to the winit in 9688, the
Administrator wili apply the non-unit-
specific SO; emissions Tmitafien'by
using the 1985 allowable SOa emissions
rate.

(C) For each vear thai L':te actual 50:
ernissions rate of the wunit under

paragraph {a)(2} of this section exceeds -

the mexdmum annual average SOz
emissions rate, the designated
representative of the unit under
paragraph (a}{1)} of this secticn must
surrender allowances for deduction
from the Allowance Tracking System
account of the undt under paragraph
{2)(1) of this section. The designated
*  representative shell surrender
allowances authorizing emissions equal
1o the baseline of the uniz under
paragraph (2)(2) of this section
multiplied by the difference between
the actual §0; emissions rate of the unit
under paragraph (a){2} of this section
and the maximum annual average SO,
emissions rate and divided by 2000 Tbs/
ton. The surrender shall be made by the
allowance transfer deadline of the year
of the exceedance, and the surrendered
allowances shall have the same or an
earlier compliance use date as the
- allowances allocated to the urit under.
peragraph (a}{2} of this section for that
vear. The designated representative may
identify the serial numbers of the
allowances to be deducted. In the
_ absence of such identification,
.allowances will be deducted on a first-
- in, first-out basis under § 73. 35[(:)(2) of
this chapter,
(D) The-unit under pa:agraph (a)(2) ef
this section and the unit under
paragraph (a)(1) of this section shall

—

5e.slcrnate 2 commen demgnaied
:Ep:esentat_we duriagthe period that the
substitution plan is in effect. Eavisg=z
commoanalternate designated
representative shall not satisfy the .
requirement in the prior sentence,

(E)} Except as provided in paragraph
{c)(8}(i} of this secticn, the actual 02
ernissions rate for any year and the
average actual SOz -emissions rate for
any period shail be deternined in
acsordance with part 75 of this chapter.

{6).Ademonstration under paragraph
(e)(5)(ii1) of this secHon shall inciude
the following supporfing
documentation:

(1) The calculation of the average
actual SO, emissions rate and the most
stringent federally enforceable or State

"enforceable SC- emissions lirmitation for
the unit for the four consecutive - .
quarters that immediately preceded the
Be-day period ending on thedate the
substitution plen is submitted to the
Administrator, To zbe extent that the
four consscutive guarters includea
quarter prior te January 1, 1995, the 30;
enmssions rate for the quarter shall be
mdetermined appiying the methodolegy

_for calculating SO; emissions set forth
ir appendix C of this part, This
methodology shall be applied using data
submitted for-the quarter to the .
Secretary of Energy on United States . -
Department of Energy Form 767 or, if
such data has not been submitted for the
guarter, using the dataprepared for such
submission for the quarter.

{1i} A description of the actions that
will be taken in order for the unit under
paragraph (2}(2) of this section to
comply with the maxdmum annual
average SC; emissions rate under
paragraph (c)(5)(iii} of this section. .

{i1i) A description of any contract for
implementing the actions described in
paragraph (c}(8)(ii) of this secHon that
was executed before the date on which
the agreernent under paragraph (c}{3){iii}
of this section is executed. The
designated representative shall state the
execution date of each such contract

.and state whether the contract is
expressly contingent on the agreement
under paragraph (c)(5)(iif} of thig
saction.

{iv) A showing that the actions
described under paragraph {c}{6)(ii) of
this section will not be implemented

_ during Phase T unless the unit is

approved zs a substitution unit.

{7) The special provisions in
paragraph (e] of this section.
o L * * -

[e) % kX

{1) kx Kk *
_ (i) Where an approved substitution
plan includes a demonstration under

paragraaphs {1: (5Hii]) and-{clB) Ofib_ts
section.

(A) The owners and operators ol ihe
subsﬁtﬁtimfunji covered by the
demonstration shall implement the
actions described under paragraph
{c)e)(i) of this section, as aa;usied by
the Administrator in approving the plan
or'in revising the perrmit. The
desigmated representative may submiit
proposed permit revisions changing the
description ofthe actions to be taken in
order for the substitution unit to achieve
the meximum annual average SCa
emissions rate imderthe approved plan
and shall mcdude’in eny such
submission & -showing that fhe actions
in the changed description will ot be
implemented during Phese Iunless the
unit remains.a substitution wnit. The
permit revision will betreated.asan
administrative amendment, excep!

_ where the Administrator determines

that the change in the descripHap alters
the Tfundamentsl nature of fhe.actions to
‘be taker and that public notice.and
comment will contribute to fhe |
decision-making process, in which case
the permit revision will e treated as a
permit modification or, at the option of
the designated representative, a fast-
track modification,

(B) The designated representative of

" the unit under paragraph {a)(1) of this

section shall surrender allowances, and
theAdministrator will deduct
allowances, in accordance with .
paragraph (c)(5)(iii}{C) of this section,
The surrender and deduction of
allowances as required under the prior
sentence shall be the only remedy under

. the Act for a failure to meet the

maximum annual average SO, ‘
emissions rate, provided that, if such
deduction of allowance results in excess
emissions, the remedies for excess
emissions'shall be fully applicable.
- e - - * .

3 * > x ‘ )

{iv}(A) If there is a change in the
ownership interest of the owners cr
operators of any urit undera :
substitution vlan approved as meeting
the requirements of paragraph (c){5){i}
or {ii} of this secticn or a change in such
owners’ or operators’ right to direct
dispatch of electricity from a
substitution unit under such a plan and
the demonstration under paragraph
{c}{53(3} or (ii} of this section cannot be
made, then the designated
represen tatives of the units governed by
this plan shall submit & notification to
terminate the plan so that the plan wiil
termimate as of Jenuary 1 of the calendar
year during which the change is made.

(B) Where a substitution plan is
approved as meeting the requirements
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of paregraph (cj(5}{iii) of this section, if

ere is a change in the agreement under
paragraph {c)(5)(iif) of this section and
a demonstration that the agreement, as
changed, meats the requirements of
paragraph (¢)(5){iil) cannot be mede,
then the designated representative of the
units governed by the plan shall submit
a notification to terminate the plan so
that the plan will terminate as of
January 2 of the calendar year during
which the change is made. Where &
substitution plan is approved as mesting
the requirements of paragraph {c}{5){iii)
of this section, if the requirements of the

t sentence of paragraph (e}{1)(iii){A)

cf this section are not met during a
calender year, then the designated
representativa of the units governed by
the plan shall submit a notification to
terminate the plan so thet the plan will
terminate as of January 1 of such
calendar year,

{C)1f the plan is not terminated in
accordance with paragraphs (e)(3}{iv}{A)
or (B} of this section, the Administrator,
on his or her own motion, will
terminate the plan and deduct the

allowances required to be surrendered
under ‘garagraph (e}{3)(ii) of this section.

(D) Where a substitution unit and the
Phase T unit designating the substitution
unit in an approved substitution plan
have a common owner, operstor, or
designated representative during a year,
the plen shell not be terminated under
paragraphs (e)(3)(ivi{A), (B}, or [C) of
this section with regard to the
substitution unit if the year is as
specified in paragraph (e)(3Xiv)(D}(1} or
{2} of this section and the unit received
from the Administrator for the year,
under the Partial Settiement in
Environmental Defense Fund v. Carol
M. Browner, No. 83-1203 (D.C. Cir.
1993) (signed May 4, 1993), a total
number of allowancas egual to the unit's
baseline multiplied by the lesser of the
unit's 1985 actual 50, emissions rate or
1985 alloweable 8O, emnissions rate.

{7) Except as provided in paragraph
{e)(3)(iv){D)(2] of this section, paragraph
(e)(3)(iv}{D} of this section: shall apply to
the first year in Phase I for which the
unit is and remains an active
substitution upit,

{2) If the unit bas a Group 1 boiler
under part 75 of this chapterand is and

rernains an active substitution unit
during 1995, paragraph (e)(3)(iv)(D) of
this section shall apply to 1885 and to
the second year in Phase I for which the
unit is and remains an active
substitution unit,

{3) If there is a change in the owners,
pperators, or designated representative

- of the substitution unit or the Phase ]
unit during a year under paragraph .
(23(=)(iv)(Di(7) or [2) of this section and,
with the change, the uniis do not have
8 COMINCN OWNer, operator, or
designated representative, then the
designated representatives for such
units shall submit a notification to
terminate the plan so that the plan will
terminate as of January 1 of the calendar
year during which the change is made,

- If the plan is not terminated in
accordance with the prior sentence, the
Adrministrator, on his or her own
motion, will terminate the plan and
deduct the allowances required to be
surrendered under paragraph (8){3)(i) of -
this section. ' -
[FR Doc. 94=-28710 Filed 11~21-04; 8:45 am]
BILLING CODE 8560-50-F g
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. tables. On )’zmuar} 6, 1959, the Office of

- Management and Budget (OMB] waived
Table 2 and Table 3 SIP revisions (54 FR

" 2222} from the reguirements of Section
3 of Exaecutive Order 12291 for 2 vears.
The USEPA has submitted a request for
a permanent waiver for Table 2 and
Table 3 SIP revisions. The OMB has
agreed to continue the temporary waiver
until such time as it rules on USEPA's .

request. This request continues in effect

under Executive Order 12866 which
superseded Executive Order 12291 on
September 30, 1993. The OMB has ~
exernpted this regulatory action fram
Executive Crder 12866 review.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
reguest for revision to any State |
Imp]ementahon Plan. Each requesz for
revision to any State Implementat:on
Plan shall be considered separately in
light of specific technical, economie,
and environmental factors and in
. relation to relevant statutory and

regulatory requirements.
" Under the Regulatory Flexibijlity Act,
- 5 11.8.C. 800 ef seq., USEPA must
prepare a regulatory flexibility analysis.
assessing the impact of any proposed ar
final rule on small entities. 5 1.5.C. 603
and 604, Alternatively, USEPA may
certify that the rule will not have a
significant impact on 2 substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000,
SIP approvals undet section 110 and

‘subchapter I, patt D of the Act do not
create any new requiréments, but
simply approve requirements that the
State is already imiposing. Therefore,
because the Federai SIP approval doss
net impose any new requirements, I
certify that it'does not have a significant
‘impact on any §mall entities affected.

- Moreover, due to the nature of the

' Federal state relationship under the Act,
. preparation of a regulatory flexdbility
o ana‘ysxs would constitute Federal
inquiry into the economic
reasonableness of State action. The Act
forbids USEPA to base its actions
concerning SiPs on such greunds, |
Union Electric Co. v. US. EP.A., 427
1.8, 246, 25665 [S.CL 1975] 42 '
USC7410a32) L.

List of Subjects in 40 CFR Part 52
~ Environmental protection, Air,
‘ pollution control, Carbon monoxide,
- Incorporation by reference, Ozone,

Dated: June 30, 1994.
Pavid A. Ullrich, N
Aciing Regional Admsm:.z.rator
For the reasons stated in the .
reamble, part 52, chapter I, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 52—{AMENDED]

1. The au.‘hori’ty citation for Parl 52
continues to read as follows: .
" Anitherityr 42 US,C. 740176714,
Subpart P—Indiana

2. Section 52.770 is amended by
addmg parag*aph (cligz) toread as

Jollows:
§52.770 lﬁenﬁﬁcatfon of plan.
: * x x * -
[C) * x o=

" {92) On Pebruary 25, 1994, Indizna

-submitted an employee commute option

rule intended to satisfy the reguirements,
ofsection 182(d)(1}{B) of the Clean Air
Act Amendments of 1690.7

{i} Incorporation by reference.

{A) Title 326 of the Indiana
Administrative Code, Article 19
MOBILE SOURCE RULES, Rule 1,
Employee Commute Options. Filed with
the Secretary of Siate, October 28, 1993
Effective November 29, 1893.

e * o - L4
[FR Doc. 94-19908 Filed 8-17-94; 8:45 ar]
BILLING CODE 6568507 - i 4

40 CFR Part 75
{FRL-5040-3]

Acid Rain Prbgram: Contindous
Emissions Monitoring

AGENCY: Environmental Protection
Agency (EPA); o
ACTIONR: Direct final ruje.

SUNMARY Title IV of the Clean A‘r Act
{the Act), as amended November 15,
1998, requires the Environmental |
Protection Agency (EPA or Agencylto .-

+ establish en Acid Rain Program to

reduce the adverse effects of acidic <
deposition. On fanuary 11, 1893, the
Agency promulgated final rales
implementing the program, including
the General Provision and Permit rule
and the Continuous Emission _
Monitoring {CEM]) rule (538 FR 3590~
3766}, Technical corrections were
published on June 23, 1993 (58 FR
34126) and July 30, 1993 (58 FR 40746~
40752). This notice of direct final
rulemaking contains an'extension to the
certification compliance deadline for
NOy and €0, emissions ménitoring of

.M Street, SW.,

gas-fired units and oil-fired units
affected under title IV. EPA believes that
this compliance deadline extension will
give the regulated community more time
to mee! their obligations under title 1V
and will allow mare thorough Agency
review of certification application
submissions, resulting in the likelihood
of higher qualny data. EPA believes this , |
deadline extension is non-controversial
and therefore is publishing this notice of
direct final rulemaking.

DATES: If no adverse comments are

“received by September 19, 1994, the

effective date of these revisions will be

 Cclober 17, 1994. I the'effective date is

delayed, tlmeiv notice will be pub! zshed
in the Federal Register. ‘

ADDRESSES: Any written comments on
these rule revisions must be identified
with the doctmnent control number "A— -
94-16" and must be submitted in
duplicate to: EPA Air Docket (5102),
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20450.
FOR FURTHER INFORMATICN CONTACT:

.Sharon Saile, CEM Section Chief, Acid

Rain Division {8204]}, U.8. " wE
Environmental Protection Agency, 401
Washington, DC 20460.
202} 233-9180. .

SUPPLEMENTARY INFORMATICN: In the ‘

Proposed Rules Section of this Federal -

Register, EPA is proposing to revise the
Continuous Emission Monitoring
provisions. The Agency views these -
revisions as noncontroversial and

_anticipates no adverse comments.

However, if EPA does receive adverse
comments, EPA will publish a
document in the Federal Register

- withdrawing the direct final rule. All

public comments received will be .
treated as comments on'the proposed:
rule as published in the Proposed Rules
Section of this Federal Register and will
he addressed in a subsequent final
rulemaking notice. The EPA will not

—  institute a second comment period on

the document in the Proposed Rules
Section of this Federal Register or on

. any subsequent final rule addressing

withdrawn portions of this final rule.
Any partiss interested in commenting -
on these Tevisions to Part 75 shouid do
so at this time.

1. Acid Rain Program Background

On January 11, 1993, EPA
promulgated the “core” regulations that
irnplemented the major provisions of
Title IV of the Clean Air Act
Amendments of 1990 (CAAA orthe
‘Act), including the Continuous
Emission Monitoring (CEM) Regulation
at 40 CFR Part 75 authorized under
section 412 and 821 of the Act. The

. CEM rule specifies how each affected
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utility unit must install a system to
coatinuously moniter the emissions and
to collect, record, and report emissions
data to ensure that the maodated
reductions in S0, and NO, emissions
are achieved, that opacity and COz
emissions are measured, and that 80;
emissions are accurately measured so
that the allowance system Runciions in
an orderly manner.,

Since the CEM rule was promulgated,
the operation of Phase I utility units
have essentially cornpleted the first
stage of implementaticn of the rule,
having submitted monitoring plans,
conducted certification testing,
submitted certification applications, and
submitted their first quarteriy reports. In
addition, many Phase II utility units
have alse begun implementation. Asa
result of issues arising during
implementation of part 75, EPA is
revising part 75 to extend the
menitoring certification deadline for
certain classes of vnits for some
pollutants.

IL. Changes ta Part 75— ertification
Deadlines for Gas-Fired and Gil-Fired
Units : :

Affected units under title TV of the
Clean.Alr Act Amendments are required
to install and operate continuous
emission monitoring systems or
siternative monitoring systems
approved by the Adminisirator, Part 75
specifies that all monitoring systems
must be tested and approved through 2
certification process. In the January 11,
1993 final rule, EPA specified that
required monitoring systems {or units
with ernission limitations beginning =~
January 1, 1895 (Phase I units) must be
installed, operated, certified, and
mazintainséd by November 15, 1993 [40
CFR 74.4fa){1)]. Similariy, units with
emmission limitations beginning Janvary
1, 2000 {Phasa Il units} mmst be
installed, operated, certified, and
maintzined by January 1, 2995 {40 CFR
75.4(a)(2).

During the process of implementing
part 75, the Agency learned that many’
utilities with Phase IT units were having
diffculty planning and performing
certification testing early. Many utilities
found the testing procedures in
Appendix E sufficiently confusing that
they were delaying testing for gas-fired
and oil-fired pesking units. In other
cases, software vendors were still
assisting their Phase I unit clients and
did not focus on the problems of Phase
11 units, causing further delays. In
addition, both utilities and stack
emission testing firms expressed
concern that there might be a shortage

. of stack lesters because of the large
nurnber of unit all requiring stack

testing at the same time. There will be

a tota! of approximately 1000 ofl-fired
and gas-fired unis submitting
certification applicagicns in Fhase 4,
compared to § oil-fired units in Phase I
and 1300 Phase I coal-fired units
compared to 253 coal-fired units in
Phase I. Ifreview of all these
applications were done at the same
time, the review might be severely
limited begause of the resources
required and the short time period fer
review. :

As a result of these concerns, the
Agency is postponing the certification
deadline for two categeries of B
monitoring: NOx and CO; monitoring of
gas-fired and oil-fired Phase I units.
Although these units must monitor NOx
and CO» emissions {40 CFR 75,10, they
do not have NOx emission limitations
under Title IV of the Act. Gas-fired and
oil-fired units are being monitored for
NOx and CO; to provide guality-assured
NOy and CQ; emissions data {or
informational purpeses. This datz will
also allow the Agency to assess progress
toward the NOx emission reduction
goals of the Act. Furthermors, the Act
reguires EPA to establish a public
database of CO; emissions data. EPA.
believes that delaying the certification
of NOy and CO; CEMS and Appendix
E and G monitoring for these units still
meets these purposes, and helps to
ensure higher quality NCx ard CO:
emission date than might be obtained if
the January 1, 1985 deadline were still
required because a phased schedule for
certifications submissions will allow
more thorough and complete review of
the submissions for each time period.
The revised deadline does not apply to
coal-fired units or 16 monitoring of SO-,
opacity, or heat input for gas-Rred and
oil-fired units.

LFA believes that it is reasonable for
utilities to begin to monitor the NOx
emissions in ozone nonattainmennt areas
and the ozone transport region of the
northeast 1.5, eariier than in otker

.areas. An accuraie account of NOx

emissions is environamentally significant
in such areas because NOx helps czone
to form {see docket item *Title IV

- Affected Utility Plants in Nonattainment

Areas or in OTR"}. As a result, EPA is
extending the certification deadline for
NO monitoririg of gas-fired and oil-
fired units in ozone nonatiainment areas
and ozoue ranspor: regions by six
months only, undl July 1, 1995, Cther
gas-fired and oil-Ared units that are net
in these environmentally critical areas
may postpone their certificaion testing
until cne year after the ariginal
deadline, until January 1, 15986, By
institating this phased-in approach, two
purposes are accomplishad—-

certification applications will receive -
thorough raview and NQO information
will be available first for the areas with
the greatest need for that information.

A has also included a delayed
certification deadline for CO monitoring
from oil-fired units and gas-fired units
in today’s revision to part 75. A C0a
montior may be used both as a CO2
diluent mornitor in a NCx cortinuous
emission monitoring system and as a
€Oz contimuous emission rnonttoring
system. If the NOx monitoring deadline
were extended but the CO; monitoring
deadline were not extended, then the
owner or cperator of a gas-fired unit or
and oil-fired unit would still be required

 to install the CO; monitor and stack test

it before its certification as part of the
NOx monitoring system. In effect, an
owrner or operafor would need to go
tirrough stack testing and certification
twice for the same CO» monitor. In order
to make the NOx rmonitoring -
certification deadline extension more
useful ang to aveid unnecessary
duplication of testing and certification
activities, EPA is also extending the
certification deadliine for CO»
monitoring.

Gas~fire:gi and oil-fired peaking units
may choose te use the procedures in
Appendices E and G of part 75 to
estimate NOy and CO: emissions using
means other than continuous emission
monitoring. Appendix E requires a
utility to develep a correlation hetween
unit joad and NOx emission rate.
Appendix G allows any utility, not fust
peaking units, o estimate CO> mass
emissions from a unit using fuel
sampling and analysis and fuel usage
data. Both of these methods require the
development of software that is different
from that already develeped and
implemented for use under Phase I of
the program. In contrasi, soffware
programmers have already developad
software for units with continuous
emission monitoring systems and for
units using Appendix D of part 75 for
determinaticn of SO, emissions from
oil-fired or gas-fired units. In order to
atlow sofrware programmers more time
to develop software to implement
Appendices E and G of part 75, EPA is
extending the eertification deadline for
NOx monitoring and CO» monitering
from these methods, as well as for
CEMS.

EPA is not extending the certification
deadlines for coal-fired units. Phose I
utilities overwhelmingly were able to
mest the statutory deadline for
monitoring with CEMS—85% of Phase
Iunits completed testing by the
deadline of November 15, 1882, There
are no class-wide issues delaying
implementation for coal-fired units

|
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using CEMS, Therefore, EPA expects
that all Phase IT coal-fred units will
meet the certification deadline of 1/1/
g3, Furthermore, coal-fred units have
emission limitations for 50z and NOx
under the Acid Rain Program. Coal-fired
units ernit large amounts of SO; and
NO,.

EPA also is not extending the
certification deadlines for SCz and
opacity monitoring for gas-fired units
and oil-fired units. Gas-fired and oil-
fired units have 30, emission reduction
obligations under title IV of the Act. Gil-
fired units, in parhcula.r have
significent $O; emissions, Many of
these units have the opportunity {0
implement Append;x Dol part 75 {an
optional 502 emissions estimation -
protocol using fuel sampling and
znalysis), thereby avoiding stack testing
for CEMS. Some Phase I units were oil-
fired units using Appendix D, The
Agency has issued guidance to the
regulated community that allows them
to implement Appendix D. Furthermore,

- software has already been deveioped to
implement Appendix D requirentents.
Opacity monitors do not require the
services of special stack testers or new .
software. Extending the deadline for

Da and opacity monitoring for gas-fired
its and oil-fired units will not reduce
competmon for stack testers or require

. development of software that has not

been devefoped for Phase I units.

Because of thesereasons, EPA expects

gas-fired units and oil-fired units to
meet the January 1, 1995 certification
dead!line for SOz and opacity
mo’ntonng

O, Impact Analyses
A. Paperwork Reduction Act

EP4 Bas determined that this final
rule contains no information
requirements as specified by the
Paperwork Reduction Act 44 UL S C.
3501 &t seq.

B. Executive Oz‘de; Reguirements
Executive Order 12866

Under Executive Order 128686, (58 FR
51735 {October 4, 1993)) the Agency
must determine whether the regulatory
' getion is “'significant’ and therefore
subject to OMB review and the
reguirements of the Executive Order.
The Order defines “significant
regulatory action™ as one that is likely
toresults in 2 rule that may:

(1) Have an annual effect on the
" economy of $100 million of mare or
adversely affect in 2 material way the
gconomy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or

State, local, or tribal governnents or
communities;
a .& -
[2) Create a serious inconsistency or
otherwige interfere with an action taken
cr planned by another agency;

{3} Materially alter the budgetary
impact of entitiements, grants, user fees,
or loan programns or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of Jegdl mandates, the
President’s priorities, or the prineiples
set forth in the Executive Order.

It has been determined that this rule
isnota “signiﬁcant regulatory zction”

_ under the terms of Executive Order

12866 and is therefore npt subject to
OMB review, :

C. Regulatory Flexibility Act .

Pursuan! to section B05() of the
Regulatory Flexibility Act, 5 U.S.C.
605(b}, the Administrator certifies on
August £, 1994, that this rule revision
will not have a significant economic
impact on a substantial number of small
entities. .

EPA performed an analysis of the
effects upon small utilities of the Acid
Rain Core Rules {58 FR 3649, January
11, 1993), including permitting, ‘
allowances, and continuous emission
mornitoring. The earlier docurnent
concluded that significant costs would
occur to small utiliiies as a result of
statutory requirements. For examnple.
based upon a worst case for model
utilities, total regulatory costs could
represent as much as § to 7 percent of
the average value of electricity produced
in the year 2000. About one-third of the
105 small utilities currently affected
could face impacts of up to this
magnitude. :

Today's revisions to part 75 have
either no impact or a beneficial Impact
on small entities by extending the time

~_for complying with the Acid Rain

Program menitoring requirements for
approximately 800 small utility units.
EPA expects today's revision to part 75

to majntain the same cost of compliance

as under the promulgated rule of
January 11, 1823, .

IV. Supporting Information
List of Subjects in 40 CFR Part 75

Environmental protection, Air
polution control, Carbon dioxide,
Continuous emission monitors, Electric
utilities, lncorporation by reference,
Nitrogen oxides, Reporting and
"ecoml\eep;_ng requirements, Sulfur
dioxide.

Dated: August 4, 1994,
Carol M. Browner,
Adminfstrator, U. 5. Environmental
Protection Agency.-

For the reasons set forth in the
preamble chapter 1 of title 40 of the
Code of Federal Regulations is amended
as follows:

PART 75—CONTINUOUS EMISSION
MONITORING

1. The authaority citation for part 75
continues to read as follows:
Authority: 42 U.8.C. 7651k and note.

Subpart A—General [Amended] -

2. Section 75.4 is amended by revising
paragraph (2)(3) to read as follows:

§75.4 Compliance dates.

a) * ok A

{3) For either a Phase II unit, other
than a gas-fired unit or an oil-fired unit,
or a substitntion or compensating unit
that is not a substitution or
compensating unit under paragraph -
(2}2) of this section: January 1, 1985.
* E 4 * * w

3. Section 75.4 is amended by adding
pa{ra]graph (a){4) to read as follows:

a * X K

(4) For a gas-fired Phase II unit or an
oil-fired Phase II unit, January 1, 1985,
except that certification tests for
continuous efnission monitoring
systems for NOx and CO; or excepted
monitoring systems for NOx under
appendix E or CO: estimation under
Appendix G of this part shall be
completed as follows:

(i) For an oil-fired Phase Hunitora
gas-fired Phase I unit located in an
ozone nonatteinment area or the ozone
transport region, not later than July 1,
1985, or

(ii) For an oil-fired Phase I unit or a
gas-fired Phase IT unit not located in an
czene nonattainment area or the ozone
transport region, not later than January
1, 1996.

* - * * w L3 .
[FR Doc. 94-20167 Filed 8-17-94; 8:43 am]j
BILUNG _CODE 656G=-50-P

40 CFR Part 180
[PP DE385%/R2077; FRL-4607-3)
RIN 2070-AB78

Frocymidone; Pesr:c:de Tolerance for
Wine Grapes

AGENCY: Environmental Protecti on
Agericy (EPA).
ACTICON: Final rule.

SUMMARY: This document estabhshes a

: permanent tolerance for residues of the
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fungicide pcocwmdone, N-(3,5-
dichlorophenyl}-1.2-
dimethylcyclopropane-1.2-
dicarboximide, in or on the raw
~agricultural commodity (RAC) wine
grapes at 5.0 parts per million (ppm).
Sumitomo Chemice] Co., Ltd.,
petitioned EPA to establish this
regulation setting the maximum
permissible level for residues of
procymidone in or on wine grapes..
EFFECTIVE bATE: This regulation
becomes effective August 12, 1994, |
ADDRESSES: Writien objections,
.identified by the document control
number, [PP DE3559/R2077], may be
submitted to: Hearing Clerk {1800),
Ervironmental Protection Agency, Rm.
M3708, 401 M St., SW., Washington. DC
20460. A copy of any objections and
hearing requests Sled w 1th the Hearing
Clerk should be identified by the
document control number and
subrnitted to: Public Response and
Program: Resources Branch, Field
Operzations Divisien (75068C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M 5t., 5w,
Washington, DC 20480, In person, brmg

copy of objections and hearing requests . -

to: Rm. 1132, CM #2, 1821 Jeflerson .
Davis Hwy., Arlington, VA 22202, Feds
accompanying objections shall be
labeled “Tolerance Petition Fees™ and
forwarded to: EPA Headquarters
Acgounting Operations Branch, OFF
(Tolerance Fees), P.O. Box 360277M.
Pittsburgh, PA 15251,

FOR FURTHER INFORMATION CONTACT: By '
mail: Steve Robbins, Acting Product,
Manager (PM) 21, Registration Divisicn
{7505C], Environmental Protection
Agency, 401 M 5t., SW,, Washington,
DC 20260, Office location and telephone
numbern: Rm, 227, 1921 Jelferson Davis
Hwy., Arlington, VA 22202, {763)-305-
6500,

SUPPLEMENTARY W‘FDHMAT’ION In the
Federal Register of March 31, 1884 (58
FR 13145}, EPA issuved a proposed rule
that gave notice that the Sumitomo
Chemical Co., Ltd., had petitioned EPA
under section 408 of the Federal Food.
Drug. and Cosmetic Act, 21 U.S.C. 3462,
to establish a permanent tolerance for
procymidone in or on wine grapes at 5.0
ppm. Because EPA has added additional
documentation to the public docket on
the proposed tolerance under section
408 of the Federal Food, Drug and
Cosmetic Act (21 U.5.C. 348a) for | ..
residues of the fungicide procymidone
on wine grapes, EPA recpened end
exlended for 30 days the comment
period on the proposed rule. The
announcerment of the reopening/
extension was published in the Federal

" Register of June 30, 1994 (58 FR 33727

I Commments on the Proposal

In response 1o the March 31, 1994
propdsed rule, seven comments were
received. ‘

1. Four comments supported
establishing a permanent tolerance. |

2. The National Coalition Against the
Misuse of Pesticides (NCAMP) Todged a
five-point comment addressing
enforceability of the tolerance, the risk
assessment, the exposure calculatien,
the Agency's tolerence-setting  ~
procedures, and international trade
versus health concern issues. The
paraphrased comments and the EPA
responses follow:

NCAMP Commpgnt 1. EPA is
‘proposing an cnenforceable tolerance.
EPA is selting a tolerance on grapes to
be used in imported wine, not on the

_wine itgell. We believe that the EPA,
with the information i now has, is
unable to meake determinations abouwt
the residues on the grapes. At ne time
do the grapes themselves enter tHe U.5.
or come within its legal arm. A
tolerance which cannot be regulated or
enforted is meaningless and not
protective of public health and the
environmant. The tolerance should be

set on the product that can be regulated.

ie., the wine,

on the enfo:ceabaht} of the
procymidone tolerance for wine grapes.

. =This telerance s fully enforceable

against wine. Wine containing
procymidone residues at a level greater
‘than the 5-ppm wine grape {olerance
would be adulterated as g matter of law
under the FFDCA. Sge21 U.8.C,
342{a){2). Any other commodity found
to contain residues of procymidene,

including fresh table grapes, grape juice.

and raisins, w oulﬂ be considered
aduftgrated and subject to seizure by the
FDA. dhoreover, EPA dees have
adequate data on procymidone residues
in wine grapes. Field trial data from 38
locations in France, Germany. Hungary,
. Italy, Spain, Bulgaria, Australia,
Argentina, and Chile (multiple plots in
somie locations) were submitted for
review and were determined overall te
reflect adequately the use patterns of
procvmxdon& Wine grapes were treated

at 11o 2 times the maximum label rate,

which varied by location (typical 1 X
rate was 0.7 1b al/A/yt, multiple
applications), according to label
directions. Grape samples were
harvested at Post Harvest ln_te,n'als
* [PHIs) generally ranging from 5 {028
days end analyzed for procymidone,
Details of the analyses and storage
stability data were submilted and
adequately support the residue data

The appropriate tolerance level for wine
grapes was determined to be 5 gg'n

NCAMP Comments 2 and 3. EPA
conducted a risk assessment on wine
grapes assuming residues at less than
half the proposed legal limit, It is no!
protective of the public health to set «
tolerance at a level at which the effects
are unknown. EPA used averages to
calculate exposure. Procymideone
residues may concentrate when grapes
are processed inte wine, Finally, EPA
should have considered individuals and
groups who consume greater than

“average” amounts of wine and

individuels who are more sensitive to
pesticide exposures,

EPA's Responses. A tesidue level of

2.4 ppmn was used to estimate chronic =

dietary and cancer risks. Since impaorted
wine grapes will not be directly
consumed, and sfudy date indicate that
residues of procymidone are
significantly reduced vpon processing
to wine, use of the tolerance level of 5.0
ppm would have produced unrealistic

“estimates. Therefore, a typical, or
_anticipaied, residue level of 2.4 ppm

supported by the field trial data on wine
grapes was used to estimate dietary
risks. Some data on levels in wina were
subrnitted, but were fewer in quantity,
in comparisen to the field triai data.

- EPA routinely performs chronic and
EPA’s Response. NC“.MP is mistaken s B o s SR o

cancer risk estimates using anticipated
residues since tolerance levels do not
reflect actual or typical residue levels
found in foods. Averaging of residus
levels (here, an average from field trials
using maxirmnwm application rates) is
appropriate for estimating chronic risks
because with chronic risks, EPA is
cencerned with exposure over a
person’s lifetime, Over a lifetime,

Cexposure will likely be an average of the

range of residue values, not the high end
residue value, Moreover, averaging is
particuiarly appropriate where the food
through which most exposure will occur
{here, wine) resulis from the blending of
the commodity.

In addition to the study data

submitted for the Agency's
conmderauon, FDA monitoring deta also
suggest that the actual residue levels in
wine will be even lower. During 1990,
when procymidone residues were first
detected in wine, FDA analyzed
approximately 1,100 imported wine
samples. The highest level found was
0.6 ppm. The incidence of positive
sampies (greater than 0.02 ppm] was
§%, and the average positive finding

. was 0.08 ppm, A time-limited tolerance

of 7 ppm was established on April 26,

) 1991 {56 FR 19518) for wine grapes

‘grown in 1989 or before, FDA continued
to monitor wine for procymidone
residues in 1981, A total of 501 samples




