; Do Not Mark In this RBox
WEST VIRGINIA
SECRETARY OF STATE FILED IN THE OFFICE OF
THE SECRETARY OF STATE
REN HECHLER THis pate L7732 55}07" ‘g
ADMINISTRATIVE LAW DIVISION AOMNSTRATIVE LA BIvin
Form #3

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

AGENCY:_WV Air Polluticn Control Commission TITLE NUMBER._25CSR31

CITE AUTHORITY WY Code §16-ZG-5

AMENDMENT TO AN EXISTING RULE: YES NO_X

IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED: _ A5CSR31

TITLE OF RULE BEING PROPOSED: "Confidential Information"

+ THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR
THEIR REVIEW.

G.ZDale Fa
Secretary ) _
WY Air Pellution Control Commission
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Rule Title: 45CSR31 - "Confidential Information" ‘3."1’}"31:' pij‘?}*,gj
vidlp
Type of Rule: X Legislative Interpretive Procedural
Agency: West Virginia Air Pollution Control Commissicn
Address: 1558 Washington Street, East

FISCAL NOTE FOR PROPOSED RULES

APPENDIX B

Charleston, WV _25311-2599

1. Effect of Proposed Rule | Annual __Fiscal Yea
T . Next oL a
Increase | Daectease | Current 1553-94 | . 18%4-95 v
Estimated Total Cost | $32,250 |$ -0- [$ -0- § 32,250 | $ 32,250
Personal Services 32,250 ~0- 32,250 32,230

Current Expense

Repairs and Alteraticns

Equipment

QOther _

Explanaticn of above estimates:

Freedom of information requests regarding file information, confidential and non-
cenfidential, are currently made o this agency. This legislative rule clarifies the
definition of confidential information. One additional employee is necessary tc assist
the chief in making objective determinations regarding confidential information.

Objectives of these rules:

This legislative rule is proposed to clarify the definition of confidential materials in
accordance with the mandate of WV Code §16-20-12.




Appendix B
Fiscal Note For Proposed Rules
Page Two

4, Explanation of overall economic impact of proposed rule.
Al Economic impact on state government.

There should be a slight economic impact on state government as
cne additional employee is necessary to implement this rule.

B. Economic impact on political subdivisions; specific industries; specific groups
of citizens. '

There should be no additional econcmic impact on specific

industries and specific groups of citizens that use confidentiality
standards..

C. Economic impact on citizens/public at large.

No additional impact above current levels.

Date: September 18, 1992

Signature of agency head or authorized representative:

% M,}A
~ G Dale Ferley

Secretary
West Virginia Air Pollution Control Commission




RECEIVED

DATE: 7 Beptember 18, 1992 ' 1997 SEP 18 M © 33
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE GFFIE 6F WEST ViRoiid
FROM: G. DALE FARLEY SECRETARY (F STATE

CHIEF, OFFICE OF AIR QUALITY ' ‘ '
LEGISLATIVE RULE TITLE: 45CSR31 - "Confidential Information"
1. Authorizing statute{s) citation - WV Code §18~-20-5
2. a. Date filed in State Register with Notice of Hearing:

July 22, 1982
. . What other notice, including advertising, did you give of the hearing?

Class II legal advertisement filed in a newspaper published in each of

the ten (10) Air Quality Control Regions of West Virginia.

C. Date of hearing(s}: August 5, 1982

4. Attach list of persons who appeared at hearing, comments received,
amendments, reasons for amendments.

Attached X No comments received

e. Date you filed in State Register the agency approved proposed
Legislative Rule following public hearing: (be exact)

September 18, 1992

f. Name and phone number of agency perscn to contact for additional
information:

G. Dale Farley, Chief

Office of Air Quality {Phone: 558-2275)




If the statute under which you promuigated the submitted rules requires
certain findings and determinations tc be made as a condition precedent to
their promulgation:

a. Give the date upon which you filed in the State Register a notice of the

time and place of a hearing for the taking of evidence and a general
description of the issues to be decided.

N/A

b. Date of hearing: N/A

c. On what date did you file in the State Register the findings and
determinations required tocgether with the reasons therefor?

N/A

d. Attach findings and determinations and reasons:

Attached _ N/A_




West Virginia Department of
Commerce, Labor & Environmental Resources
Air Pollution Control Commission

1558 Washington Street, East
Charleston, West Virginia 25311

Telephone: (304)348-022
or (304)348-3286
Fax: (304)348-3287

SUMMARY

45CSR32 -~ "Serious and Minor Viclations of Applicable Rules” - is a new legislative
rule proposed by the Air Poliution Control Commission in response to the newly
enacted provisions of WV Code §16-20-8 (Effective March 7, 1982). The
aforementioned Code provision provides, "The commission shall, by rule and

regulation subject to the provisions of chapter twenty-nine-a of this Code, determine
the definjtions of serious and minor violations".

The proposed legislative rule
defines and clarifies seriousg viclations and minor viclations.
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SIR D
GASTUON, CAPERTEN .-

Governor

MMERCE, LABOR & ENVIRONMENTAL RESOURCES
OFFICE OF THE SECRETARY

}5:- . ingPARTMENT OF CO
State Capitol, Room R-181

i

- Charleston, West Virginia 25305-0310
_____ SEA Telephone: {304} 558-3255 JOHN M. RANSON
Wil ) Fax No.: (304) 558-43983 Cabinet Szcretary

June 5, 1992

L =]
_ 5 » »
G. Dale Farley, Director EE‘* - ™M :
Alr Pollution Control Commission Zw — % -
1558 Washington Street, East- s & 27
Charleston, West Virginia 25311 w= = ;g
o=
B8 o U
RE: Proposed Rules - Title 45, Series 31 (Confid&ntia
Information)
Dear Dale:
I hereby

Pursuant to West Virginia Code §BF-2-2(a)(12),
consent to the proposal of the rules specified above.

You mav attach a copy ©f this letter to your filing with the
Secretary of State as evidence of my consent.

//éiﬁferely yours,
. Cﬂﬁfi (;k7§? Caitez
ohn M. Ranson
Cabinet Secretary

JMR:cjb
B:RUL-APCC.CJB




Ken Hechler
Secretary of State
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West Virginia Department of
Commerce, Labor & Environmental Resources
Air Poliution Control Commission

1558 Washington Street, East Telephone: (304)348-4022
Charleston, West Virginia 25311 or (304)348-3286
Fax: (304)348-3287

AGENDA

WEST VIRGINIA AIR POLLUTION CONTROL COMMISSION
Conference Room

1558 Washington Street, East ol

Charleston, West Virginia 25311 =

August 5, 1992 : =

9:00 a.m. -
I. HEARINGS ON PROPOSED RULES =
1. Hearing on Proposed Rule 31 (45CSR31) - Confidential Information.

2. Hearing on Proposed Rule 32 (45CSR32) - Civil Penalties.
1I. COMMISSION MEETING

1. Further Consideration of Amendments to Regulation 5 {(45CSR5) - "To
Prevent and Control Alr Pollution from the Operation of Coal
Preparation Plants and Coal Handling Operations”.

2. Further Consideration of Amendments to Regulation 14 (45CSR14) -
"Permits for Construction and Major Modification of Major Stationary

Sources of Air Pollution For the Prevention of Significant
Deterioration™.

3. Further Consideration of Amendments to Regulation 19 (45CSR19) -
"Requirements for Pre-construction Review, Determination of Emission
Offsets for Proposed New or Modified Stationary Sources of Air
Pollutants and Emission Trading for Intrasource Pollutants".

4. Further Consideration of Proposed to Regulation 29 (45CSR29) -
"Regulation Reguiring the Submission of Emission Statements for
Volatile Organic Compound Emissions and Oxides of Nitrogen

Emisgsions".
5. ¥lection of Chairman.*
8. Election of Vice-~Chajrman.*®

7. Appointment of Secretary.*




Commission Meeting Agenda
August 5, 1992
Page -2~

8. Sueh other business as the Commission deems timely and appropriate.

*The following is guoted from the West Virginia Air Pollution Control Law of West
Virginia, 16-20-4: ) '

At its first meeting the Commission shall elect from its membership a
chairman, and at the first meeting in each fiscal year thereafter the
Commission shall elect from its membership a chairman to act during
such fiscal year. At similar times the Commission shall elect from its
membership a vice-chairman and appoint a secretary. The secretary
need not be 2 member of the Commission.




AFFIDAVIT OF PUBLICATION
BECKLEY NEWSPAPERS INC.

BECKLEY, WEST VIRGINIA 25801

June 25 -, 1922

STATE OF WEST VIRGINIA
COUNTY OF RALEIGH, to wit:

I, Robert E. Zutaut being first duly sworn upon my ocath, do depose and say
that 1 am Advertising Manager of Beckley Newspapers Ine., a corporation,
publisher of the newspaper entitled The Register-Herald, an Independent
newspaper; that I have been duly authorized by the board of directors of such
corporation to execute this affidavit of publication; that such newspaper has been
published for more than one year prior to publication of the anpexed notice
described below; that such newspaper is regularly published daily, for at least
fifty weeks during the calendar year, in the municipality of Beckley, Raleigh
County, West Virginia; that such newspaper 15 a newspaper of “gemeral
circulation,” as that term is defined in article three, chapter fifty-nine of the Code
of West Virginia, 1931, as amended, within the publication area or areas of the
aforesaid municipality and county; that such newspaper averages in length four
or more pages, exclusive of any cover, per issue; that such newspaper is circulated
to the general public at a definite price of consideration; that such newspaper
is 2 newspaper to which the general public resorts for passing events of a
political, religious, commercial and secizl nature, and for current happenings,
announcements, miscellaneous reading matters, advertisements and other notices;
that the annexed notice : - :

of Public Hearing -
{Description of notice)

was duly published in said newspaper once 2 wesk for — fwe
suceessive

_18th dayof

wesks (Class TIT ), commencing with the issue of the

June. 1992 ) , and ending with the issus

of the _ 25th_ dayof__June, 1992 (and was posted at the

on the day of == ); that said annexed

notice was published on the foliowing dates: /18, 6/25/92

and that the

aferesaid was §,

cost of publishing said annexed noui -
. =T T SN
Signed £ s , Lt ('/(_',h-a_.:/l AN
: Robert E. Zutautl,;ﬁ;}%nising Manager
Beckley Newspap

Taken, subscribed and sworn to before me in my said county this
25th_ dayof June

My commission expires

1992

NI Lo v
Notary Public of Ralc}ﬁh County, ..
West Virginia
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VS,
STATE OF WEST VIRGINIA,
COUNTY OF HARRISON
I, Debeorah_S. Veltri

Classified Office Manager of THE CLARKSBURG EXPONENT, a
newspaper of general circulation published in the City of Clarksburg, Coun-

T O et & 1502, ty and State aforesaid, do hereby certify that the annexed

beginning at $:00 a.m., the Waost Vi
gmmﬂgoau‘mcowccmm
will howd & pubhe hearing on proposed L .
m&:«eﬁ?ﬁ‘fﬁf‘?&sﬁﬁ Notice of Public Hearing
Poraities”.
Thehemwabemidnmem
© mission's Conterence Room ecated at )
1558 ¥razhogion Street, Eaxt, Charles- * g —
tor, West Viegiwa, The heating is coen ) -
- 4 the puble, Written and oral testimony 1
Ly o inesrestod pertios wil e acoepiod |

s 5 o oo wgiee | was published in said THE CLARKSBURG EXPONENT once a

et ey Do ook Trough e Ol6ce :
of Sacretary of State and are mvailable

in Vest | P
o eation Gonert % ' weelsfor 2 successive weeks, .
i aek-riatio
5174 East Park Avacwe, Famont, WA, commencing en the 17 day of __June 19 %92
® Secreay - T
ecre ; 24 June 92
mm:ﬂugf:gﬁﬂ;;" on and ending on the day of __4 19
c:ussﬁam \:Tnmm 25311 l The publisher's fee for said publication is $ 1229
 Given under my hand this _ 24 day of June 19_ 93

tassified Office Mgr. of The Clarksburg Exponent

Subscribed and sworn to before me this 24 day

of une //% 19 92

Notafy Publiz4A and for Harrison County, WV,

My commission expires on the 24th day of October 1993.
Form CA-15 E

T Ty

ey o gy
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State of West Virgimia, County of Randolph, ss.

NOTICE OF PUBLIC KEARING
On Wednesday, Auguat 5, 1

am., tho Wost Virginia Ak Pﬂ%wm
:mmm;mbmmp{mmwhm .
fuloe 4SCSRIT — “Contidaniial Information” and
45T%Saﬂh3§a:—‘cw | Ponakies.> |

g will be hald In the Commissian [
farence Room located & 1553 Washirgion %35?&‘
East, Chariosion, West Virginia. The hearing & open
1o the publie. Writian and ol tesiimony by all lntar- !
nclod Patios wil be accaed and made part o the |

fecord,

' Coples of the proposed logisiative rulas ma;
mmwhmmbeqmmdsmsyﬁ
are gvailable for public roview i the Ekins-Randoiph
County Pubfie Ly, 416 Davis Avenue, EXing, WV,

- G Db Farfey

Secrsiny
Wes! Vieginis Afr Pollytion
i, .O«msgan
¥ashiogton t, Eant
Sl Chactexion, West Vigin: )
S —17,24 o YA B t

SHIRLTY A. MEMEAR
P. G, BOX 1251
ELIING, WY 2524l
My Commission Expires April 15, 2002
W-‘I—F"-_"—-’"-_ﬂ“c—'—m

P - 2

I, James Hoffman, Publisher of THE INTER-MOUNTAIN,
paper published at Elkins, in said county, do hereby cmi-f:j}?;djé\.ti.ihg’%in\qcxledﬁ' @:?

advertisement was published on the following dates:

Subscribed and sworn {o before me this ..

I 3
Z-]J\_&‘/J_‘__’l Lo
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NOTICE OF PUBLIC HEARING

On Wednesday August 5, 1882,
beginning at 9:.00 a.m., the West

Virginia Air Pollution Centrol Com-
mission will hold a public hearing
on proposaed leglslative rules
45C5R31-"Confidential Informa-

fon” and 45CSR32-Civil Penal-

ties",

Commissian's Conlarence Room

The hearing will be held in the |

located at 1558 Washingion Strest |

East, Charleston, West Virginia
The hearing is open i tha public.
Writtan and om! testmony by all
intarested parties will be accapted
and made partof the record,

Copes of the proposed legisla-
tive rutas may be cbiained through
the Cffica of Secretary of Stale
and are avallable for public raviaw
in the Marinsburg-Berkelay Coun-
ty Public Library, 101 King Streal,
Martinsburg, WV, ;
G.Dale Farlay

Secrelary ) . :
Wast Virgin'a Alr Pollution |
Contra! Commission

1558 Washington St East

Charleston, West Virginia 253'1{“]I
i

6:18,25(24

NOTARY PUBLIC
STATE QF WEST VIRGINIA
CHERYL D. GEORGE
Box 505 JeHerson Straet
Martinsburg, W.Va, 25401

¥y Comnossior Expites Sepfenber 14, 12

|
)
1
i

33

if~3
-1

PSSR LRL)

A S aE R R

Ceutificate of- @1{;,_[ LCaf w n

This is to certify the annexed
advertisement

WV DEPT.COMM.LABOR & ENV.RES.
AIR POLLUTION CONTROL COMM

PUBLIC HEARING

appeared for 2. consecutive weeks
in The Journal Publishing Company «
newspaper published in the City of
Martinsburg, W. Va., in ifs issve
beginning

The Journal
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I, as an officer of the News-
Tribune, a daily newspaper
published at Keyser, Mineral
County, West Virginia, hereby

certify that the "oice of

WV Dept. of

in the case of
Air Pollution Contreol Comm.

Oanfignetial ifna
and civil penalties

V8.

a copy whereof is hereto an-
nexed has been published for

2 consecu-
weeks

tive
in said NEWS-TRIBUNE, the
first publication being on the

17tk day of,

June

19 _a
Given under my hand at Key-
ser this 2lth

dayof June ,
19_9%2 |

LW J@%@J

Publisher

Publisher’s Fee
$___46.23

: \,Uﬁ;;;"‘ ; :
. NOTICE OF

. 'PUBLIC HEARING
On Wednesday, August 5, 1992,

. bcgmnmg at 9 am., the West Vir-

ginia Air Poﬂuuon Control Com-
mision will hold a public hearing on
proposed legislative rules 45CSR31
" "Confidential Information™. and
45CSR31 -"Civil Penalties".

The hearing will be held in the .

Commission's Conferance Room o~

cated at 1558 Washington Street East,
Charleston, West Virginia. The hear-
ing is open to the public, Written and

- oral testimony by all interested par- |

ties will be accepted and made partof
the record, :

Copies of the proposed legislative
rules may be obtained through the
Office of Secretary of Stg. d are
available for pubhc review i thé

Keyser-Mineral County Public Li- -

brary, 105 North Mam Street, Key-
ser, WV, ‘
G. Dale Fariey, Secretary

‘West Virginia Air
. Pollution Control .

Commission
1558 Washington Street, East
Charleston, WV 25311
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County Pubfic Lbrary, 3100 Emarson Avanus, Faskers-
burg, West Viginia
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o Secretary '
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Chaddesion, West Virginia 28311

Jure 18,25 N

uuuutnumnm‘u‘:’mmﬁﬁu:‘ﬁimmumuuw

OFFICIAL SEAL
NOTARY PUBLIC, STATE OF WEST VIRGINIA
RGBIN C. COVEY
P, 0. BOX 1787 FARKERSBURG, WV 26162
MY COMMISSION EXPIRES JULY 23, 1984
STy ntnn

MARCTIA MOORE

being hrstdulyswomscrysthcrtthe e e PR AT b 3T L
notlce of public hearlng —— AUGUST 5th i

hereto attached was printed in the ﬁarhzrahurg CNBEU%

. newspaper published

(= dally e pogted

in t'na City of Pczrkershurq Wood Counfy West Virgini
at the font door of the Court House for ... ...EWO0 .. .. .
successive wesalks, the frst publicction amictsosdng thereon bemq on
the 18thdcry of ‘IUNE '

quent publication on the . 25th.

the . . ... day of. U
..................................... 19 .the. . . ...
g ... , and the day of
Printer's Fea 3. ... 2 .12.....
1 7/8 "x 103= 193.13 words & 10.9375__
Subscribed end sworn to before me th:s ...... 25th day of

LIUNE 8.

U e C G

Moty Poblic for Wood County, West
My commission expires W.Jj—ﬁé /597{

Parkersburg Printing Co. - 5/71

THATILILELEIREECRT Y




Siate of West Virginia, County of Upshur, ss:

Mark Davis
............................... e e« .. Advertising Manager

Record Delta, a newspaper published at Buckhannon in the said county, do hereby

certify that the annexed...... Ceaariarcaaaeean P4 ratatae e e
Notice Of RPublic Hearlng .. ... . .c.uiceeeriinennnn,

B I I I I B R R R T R I I B R T R

was published once a week for . .(2) WG+« + v v 0 v ot 0o successive weeks in

said Record Delta newspaper published as aforesaid, commencingonthe...... ... ...
17%th. nad. 24th days.of, June...........daysof19.92. ... .. ..

.2%kh. day,.,O,f__yungayoug,,%?,,,,,“,,,,,
. Advertising Manager

WEST VIRGINIA UPSHUR COUNTY, TOQ‘A’{"I}&AL
19

T

Buckhannon, WY 25201
wr:mmmam Maren 29, 1993 5

i O T g

- NOTICE OF PUBLIC HEARING 1558 Washington Street East, kwfm&ﬁwmj
Charkestion,

“ 4 On Wadnesday August 5, 1 Wee! Virgini. The
éw“m,}'n.ﬁdwﬁﬂ:ﬁ i opantothe puoke. Wrtea andom 108 @ oM Fatey ;
1.5 Poluian Contrel Cormmiesion wi hold 5 i
"pd:ichurhgmpmmndbgillﬂn i

. rules 45CSAM - “Contidential

, N aed 45CSR32 - 'ﬁ\!?mﬁu
- T huetring will be hakd I the Corn-

<7 mission’s Confersnce Room joczied &




R P N PR T

N
NOTICE OF PUBLIC HEARING
OnWednesday August 5, 195% beglinning 21940
2.m., the west Virginia Alr B, Hon Control
miesion wil held 1 pube anring of proposed
{epislative ruies 4 L 'Confdental Infarmation’
and 45C8R32:Civil Panalties”. R
The hur(ﬂgnrm te held In Mme Commisslon's
Conferencs Room jocaad at 1558 Washington Seet
Eagt, charleston, West Vieginla, the hearing is open
(& the public, ‘Writtan and ofsl testimeny By alt
intarast parties wiil be nccepted and made part of
the record.
coples of the proposed legisiative rules ma te
obtainad through the Otfice of
and are svalisble for ibic revelw in the office of
the Wy Alr Pollution ol Commission, nothrern
Parhancie Reglonal Otfice, 1817 Warwood Avenus,
Whaeling, Wv.
G. Dale Farley, Secretacy
Wert Virginis Alr Patiution Conwol misslon
1558 Washington Sreet East
Chariesion, WastVirginia 253N
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- NOTICEOF ~ . .I7
FPUBLIC HEARiNG

on  Wednesday * August 5,
1992, beginning at $:00 a.m..

I

‘the West Virginig Alr Pollu-

tien Control Cornmission willl

held a public hearing on ero-
posed legislative ' rules:

ASCSRS_I - ‘Com"denhcl ln

formation’ dnd

“Civil Penaclties”.

The hearing w:i! be held in!
the Commission’s Conference
Room locoted ot 1558 Wash

ington Sireet East, Chcrles'

ten, West Virainia, The hear.
ing is open to ihe. public.
Writen and eral testlmanvl
by all inferested parties willl
be accepted and made purt‘
of the record. !

Copies ‘of the pronos-ed (eg
istative ryles may. ob-~
tained throvgh the Qffice of]
the Secretary of State and
are ovcilgble for public re-
view in the Library of the
west Virginia Air Poliution
Coniro! Commission located
at the address below.

G. Dale Fartey
Secretary
West Virginia
Alr Pollution
Control Commission_ -
1558 Wcshm@fcn Street, East
Charieston,
West V"rgmm 25311
134)‘
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AFFIDAVIT OF PUBLICATION

STATE OF HEST VIRGINIA '
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THE DAILY MAILs A DAILY REPUBLICAN NEWSPAPERS

PUBLISHED IN THE CITY OF CHARLESTONes KANAWHA COUNTY,

 WEST VIRGINIAy DO SOLEMNLY SWEAR THAT THE ANNEXECD

NOTICE OF: 45CSR31

WAS DULY PUBLISHED IN SAID PAPER(S) ON THE DATES
LISTED BELOQHy AND WAS POSTED AT THE FRONT DOOR OF THE
COURT HOUSE OF SAID KANAHHA COUNTYs WEST VIRGINIAs
ON THE

18TH DAY OF JUNE v 1992 .

DATES PUBLISHED:
DAILY MAIL '06/24/92 DATILY MAITL
SUBSCRIBED AND SwWORN TO BEFORE ME THIS

26TH DAY OF JUNE y 1992
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NOTARY PUBLIC
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NOTICE OF
PUBLIC HEARING

o On Wednesdoy August 5.
11992, beginning ai 9:00
the west Virginia Air Potiu

tion Contrel Commissicn will,
hotd @ public hearing on pro-

legislative rules
45C5R:4j - “Confidential In
formation” end J45C3R32
“Civil Penalties”,

The hearing will be held in:

_the Cormmission’s Conference

Room locoted ot 1558 Wash.!

ington Street East,Charles-
ton, West Virginig, The hear.

ing is opett to the public.,

Written and oral testimony
by all interested parties will
be gecepted and mcde part
of the record.

Coples of the proposed leg.-
islative rules moy be ob-
taineg through the QOffice of
the Secrelgry of Stote and
are availgble for public re.
view in the Library of tihe
West Virginic Air Pollution
Control Commission located
¢t the address below.

G. Dale Farley
Secrefary
West Virginia
Air Pelluticn
Control Commission
1558 Washington Street, East
Charleston,
West Virginig 25311
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COURT HOUSE OF SAID KANAWHA COUNTY,
ON THE

18TH DAY OF JUNE v 1992 .
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West Virginia Department of
Commerce, Labor & Environmental Resources
Air Pollution Control Commission

1558 Washington Street, East Telephone: (304)3458-4022
Charlestan, West Virginia 25311 or (304)348-3256
Fax: (304)348-3287

NOTICE OF PUBLIC HEARING

On Wednesday August 5, 1992, beginning at 9:00 a.m., the West Virginia Air
Pollution Control Commission will hold a public hearing on proposed legislative rules
45CSR31 - "Confidential Information” and 45CSR32 ~ "Civil Penalties™.

The hearing will be held in the Commission's Conference Room located at 1558
Washington Street East, Charleston, West Virginia. The hearing is open to the
public., Written and oral testimeny by all interested parties will be accepted and
made part of the record.

Copies of the proposed legislative rules may be obtained through the Office
of Secretary of State and are available for public review in the Library of the West
Virginia Air Pollution Control Commission located at the address below.

G. Dale Farley

Secretary

West Virginia Air Pollution Control Commisgion
1558 Washington Street, East

Charleston, West Virginia 25311
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“v‘vWEST VIRGINIA SUITE 503

405 CAPITOL STREET

A“ A MANUFACTURERS ASSOCIATION NI
August 4, 18392

The Honorable L. Newton Thomas, Jr., Chairman Director
West Virginia Air Pollution Control Commissicn

1558 Washington Street, East

Charleston, West Virginta 25311

Re: Comments on Proposed Serias 31,
Confidential Information Regulations

Dear Chairman Thomas:

Attached, please find for purposes of filing the comments of the West Virginia Manufacturers
Association {("WVMA") regarding proposed Series 31, "Confidential Information Regulations.”

The WVMA commends the Commissicn for taking the initiative to develop a comprehensive
regulatory scheme regarding the protection of confidential information. ltis in the spirit of cooperation
that the WVMA files these comments. If you wish to discuss any of these comments in further detail,
please do not hesitate to contact me at 342-01861.

Very truly yours,

A LE

R. L. Foster, Chairman
Environmental, Safety and
Health Committee

RLF/blc
enc.
ce: G. Dale Farley, Chief
The Honorable Cleve Benedict, Commissioner
The Honorable Samuel Kusic, Commissioner
The Honorable Jean C. Neely, Commissioner
The Honorable William T. Wallace, M.D., M.P.H., Commissioner




August 4, 1892

Page 2

bece:

Karen T. Price, Prasident WVMA
M. Ann Bradley, Esq.

Kim Brown Poland, Esq.

John C. Cummings, Esq.

Pavid L. Yaussy, Esq.

E. L. Kropp, Esqg.
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W VW wesT virginia
AQ A VANUFACTURERS ASSOCIATION

COMMENTS OF THE

WEST VIRGINIA MANUFACTURERS ASSOCIATION
ON PROPOSED AMENDMENTS TO THE )
CONFIDENTIAL INFORMATION REGULATIONS

45 C.S.R. SERIES 31

SUITE 503

405 CAPITOL STREET
CHARLESTON, WV 25301
TELEPHONE (304) 342-2123

Prepared By:

Environmenial, Safety & Health Committes
West Virginia Manufacturers Association

and

Robinson & McElwes

600 United Center

Post Office Box 1791

Charleston, West Virginia 25326
(304) 344-5800

Counsel for
West Virginia Manufacturers Association

August 4, 1992




COMMENTS OF THE
WEST VIRGINIA MANUFACTURERS ASSOCIATION
REGARDING PROPOSED SERIES 31
"CONFIDENTIAL INFORMATION REGULATIONS"

August 4, 1992

The West Virginia Air Pollution Control Commission has proposed regulations
concerning procedures applicable to confidential information filed with the Director.

These comments on those proposed regulations are filed on behalf of the West
Virginia Manufacturers Association, a non-profit state trade organization headquartered in
Charleston which represents over 250 companies in West Virginia, including manufacturers of
chemicals, metal, glass and other wholesale and consumer products. Its membership ranges
from small family-owned businesses to large multi-national corporations.

The Manufacturers Association comments as follows:

The proposed regulations conflict with the West Virginia
Freedom of Information Act.

Subsections 3.1.b. and 3.1.c. of the proposed regulations provide that trade
secrets, unreleased financial data and classified information pertaining to national security may
be given protection as confidential information. However, although both the Air Pollution
Contro}l Act, W.Va. Code §16-20-12, and the Freedom of Information Act, W.Va. Code §29B-
1-4, provide an exemption from disclosure for trade secrets, neither provides for exempting
"unreleased financial data" or "classified information pertaining to national security."

The Freedom of Information Act does, however, contain a catch-all exemption
for "information specifically exempted from disclosure by statute," which arguably could be used

to support exemption of the classified information pertaining to national security based on federal



law. But, unless "unreleased financial data” is specifically exempted under some state or federal
statute, the regulations may be limited by the Freedom of Information Act, although they imply
broader protection which could prove to be misplaced and invalid.

We note that the definition of trade secrets, as used in the exemption to the Public
Records Act (§29B-1-4), may include, but are not limited to, "any formula, planf,] pattern,
process, tool, mechanism, compound, procedure, production data, or compilation of information
which is not patented which is known only to certain individuals within a commercial concern
who are using it to fabricate, produce or compound an article or trade or a service or to locate
minerals or other substances, having commercial value, and which gives its users an opportunity
to obtain business advantage over competitors.” And, the Air Pollution Control Act provides
at §16-20-12 that "records, reports, data or information or any particular part thereof, to which
the director has access ... [which] if made public, would divulge methods or processes entitled
to protection as trade secrets ...the director shall consider such records, reports, data or
information or such particuiar portion thereof confidential.”

We further note that the EPA regulations (40 CFR 2.201(e)) provide that
"[rleasons for business confidentiality include the concept of trace secrecy and other related legal
concepts which give (or may give) a business the right to preserve the confidentiality of business
information and to limit its use or disclosure by others in order that the business may obtain or
retain business advantages it derives from its rights in the information...." Business information
is defined as "any information which pertains to the interests of any business, which was

developed or acquired by that business..."

be -




Finally, we note that W.Va. Code §29B-1-1 provides that the Freedom of
Information Act should be liberally construed toward providing information to the public and,
therefore, courts have held the exemptions are to be strictly construed. We therefore urge
greater specificity in the rules.

Because neither of the West Virginia statutes discussed above restricts the meaning
of trade secrets, we recommend expanding the proposed regulations’ definition of "trade secrets”
in a general manner similar to the federal language and specifically including financial data and
other specific types of information which may require protection.

Unauthorized Use or Disclosure of Confidential Information By A Public Employee
Shouid Be_Grounds for Dismissal

Pursuant to §16-20-8(2), which provides that any person who knowingly violates
any provision of any rule issued pursuant to Article 20 is guilty of & misdemeanor and subject
to a fine and/or imprisonment, and pursuant to the commissions statutory authority to
"promulgate legislative rules regarding the protection of records, reports, data or information,
or trade secrets, as required by this section,"” we recommend addition of an additional section,
gither as 6.2 or 7.1, which would provide:

Knowing misuse or unauthorized disclosure of confidential information shail be
a misdemeanor as provided in §16-20-8 and, further, shall be grounds for

termination of employment of any public employee who knowingly misuses or
discloses any confidential information.

Respectiully submitted this day of , 1992,
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o WEST ViRaivia Press AssociATION
Lo ' 3422 Pennsylvania Avenue

L e e LT Charleston, West Virginia 25302

Bt ~G PRl C_ Voice: {304) 342-1011 « FAX: (304) 343-5879

July 2, 1992

Mr. G. Dale Farley, Director

West Virginia Air Pollution Control Commission
1558 Washington Street, East

Charleston, WV 25311

Dear Mr. Farley:

RE: Proposed Rule on "Confidential Information"

As proposed, this regulation would render confidential — exempt from public
disclosure requirements of the State Freedom of Information Act —reports, documents and
other material relating to air pollution conirol which certain specified types of information,

Included in the specified types of information are "trade secrets” and "unreleased
financial data.”

The major thrust of the proposed rule is toward reports, documents and other
material compiled by private industries, businesses or others who may be required to file
informaton with the commission.

The West Virginia Press Association, which represents the daily and weekly
newspapers of West Virginia, strongly recormmends that the proposed rule be amended to
provide: (1) That "confidential” information should not be included in any report or other
filing unless inclusion of that information is clearly necessary for proper completion of the
document, and (2) That documents containing “confidential” information shall be released
with the confidential portions obscured or deleted.

In a number of local situations across the state, the pubhlic clearly has demonstrated
a need for full information on the nature of air emissions.

The regulations as proposed invite abuse by those filing information before the
commission , Any party desiring to do so could render confidential any document merely
by inserting unnecessary information on production processes or "unreleased"” financial
cata, including financial data which ordinarily would never be subject to public
announcemernt.

Sincerely,

4/\(/2/&_96@\ _ N

William F. Childress '

William F., Childress, Executive Director




LAY OYTICES

CALWELL & McCORMICK

403 Capitol Street
Suite 908

cEIITIN L P. O. Box 113

Charleston, West Virginia 25321
ST Telephone: (304) 343-4323
ST . FAX: (304) 344-3684

Stuarn Calwell Toll Free: 1-800-876-5529 ' 2602 First Avenue

[} ) ra

Jeremiah F. McCormick P.O. Box 7135

John Skaggs Nitro, West Virginia 23143
Mary McQuain ) August 18, 1992 Telephone: (304) 755-8161

Andrew B. Chattin FAX: (304) 755-8739

Jacqueline A, Hallinan

Dale Farley

Chief

Office of Air Quality

1558 Washington Street East
Charleston, West Virginia 25301

Dear Dale:

Enclosed is a written version of the amendment suggested to
the Commission at the public hearing for the confidentiality
regulations on August 5, 1992. We believe that the public interest
would be served and that the decisionmaker would be guided by being
given some substantive criteria to consider when making a decision
whether to release information. As the regulations now stand, they
are vague and imprecise. The addition of a substantive standard is
within the scope of authority granted by the statute.

I hope that you will recommend that the commission adopt such
a standard.

Very truly yours,
Foedios 7 2

JACQUELINE A. HALLINAN

o




RULES '._[‘ITLE 45, SERTIES 231 CONFIDENTIAL INFORMATION).

The Affiliated Construction Trades Foundation suggests that
the proposed confidentiality regulations be amended by adding the
underscored section. This proposed section was adapted from
federal regulations now in effect at 40 CFR 1, Section 2.208.

Section 45-31-3 Confidential Information

3.1 The following information furnished toc the director from
persons subject to section twelve, article twenty, chapter sixteen
of the West Virginia Code is confidential if specifically marked as
confidential at the time such information is submitted, and shall
not be made a part of any public record unless the person expressly
agrees to its publication:

a. trade secrets,
b. unreleased financial data, and
c. classified infermaticn.

3.2. All information marked as confidential shall also be
marked by the person who furnishes the information. The person
shall state under which of the above categories confidentiality is
claimed, for example "Confidential - Trade Secret" or "Confidential
- Unreleased Financial bData."

We proposed amending section 45-31-3 of tha proposed
regulations to include the following section:

3.3  Determinations issued under this section shall hold that
business information is entitled to confidential treatment for the

benefit of a particular business if--
{a) The business has asserted a business confidentjiality claim

which has not expired by its terms, o en wajived nor withdrawng:
b} The business atisfac i at i 1as taken
reasonable measures to rotec confidentiality of the

information, and that it intends to continue to take such measgures;

ha b i ’ ¥l ,
discoverv based on a show;nq of spgg;gl ne in a judlc;al or

gquasi-judicial proceeding):

1ires disclosure of the

d o statute specifica
information: and

{e) Either--
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{1) - Ige business has satisfactorily shown that disclosure of

ol

T

the igformgtlon iz Jlikely %o cause substantial harm to the
‘business's competitive position; or

(2) The information 1 glgn;g ;lz subm i;ggg information and
its 4ai os would ‘s abilit o}

obtain necessary information in the future,
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Environmental Protection Agency

(b} A class determinzation shail clear-
ly identify the ¢lass of information to
which it pertains.

(c) A class determination may state
that all of the information in the
¢lass— -

(1) Is, or is not, voluntarily submit-
ted information under § 2.201()

(2) Is, or is not, governed by a par-
ticular section of this subpart, or by a
particular set of substantive criteria
under this sabpart; ]

(3) Fails to satisfy one or meore of
the applicakle substantive criteriz, and
is therefore ineligible for confidential
treatment;

(4) Satisfies one or more of the ap-
plicable substantive criteria; or

(5) Satisfies one or more of the ap-
plicable substantive criteria during a
certain period, but will be ineligible
for confidentizal treatment thereafter.

{d) The purpcse of a class determi-
nation is simply to make known the
Ageney’'s position regarding the
manner in which informsation within
the class will be treated under cne or
more of the provisions of this subpart.
Accordingly, the notice of opportunity
to submit comments referred to in
§ 2.204(d)(1Xii) and § 2.205(h), and the
list of materials required to be fur-
nished to the EPA legal office under
§ 2.204(d) (1)), may be meodified to
reflect the fact that the class determi-
nation hzs made unnecessary the sub-
mission ¢f materials pertinent to one
or more [ssues. Moreover, in appropri-
ate cases, action hased on the class de-

termination may be taken under.

§ 2.204¢bi(1), § 2.204(8), §2.205(4), or
§ 2.206. However, the existence of a
class determination shall not, of itself,
affect any righ. a business may have
to receive any notice under
§ 2.204(dX2) or § 2.205¢0).

§2.208 Substantive criteria for use in con-
fidentiality deferminations.

Determinations issued under §4§ 2.204
through 2.207 shall hold that business
information is entitled to confidential
treatment for the benefit of a particu-

- lar business {f—

{a) The business has asserted a busi-
ness confidentiality ciaim which has

not expired by its terms, hor been-

waived nor withdrawn;

§ 2.209

o ey mileg
ot

(b} The business has satisfactorily
shown that it has taken reasonable
measures to protect the confidential-
ity of the information, and that it in-
tends to continue to take such meas-
ures;

(c) The information is not, 2nd has
not been, reasonably obtainable with-
out the business’s consent by other
persons {(other than governmental
bodies) by use of legitimate means
(other than discovery based on a show-
ing of special need In a judicial or.
quasi-judicial proceeding);

(d) No statute specifically requires
disclosure of the information; and

(e) Either—

(1) The business has satisfzctorily i
shown that disclosure of the informa ' .
tion is iikely to cause substantial harm

to the business’s conipetitive Positio

n;
_or__ .

(2) The information is voluntarily
submitted information (see § 2,201,
and its disclosure would be likely to
impair the Government's zability to
obtzin necessary information in the
future.

§2.209 Disclosure in special circum-
stances,

(a) General, Information which,
under this subpart, is not available to
the public may nonetheless be dis-
closed to the persens, and in the cir-
cumstances, described by paragraphs
(h) threugh (g) of this section. (This
section shall not be construed to re-
striet the disclosure of information
which has heen determined to be
available to the publiec. However, busi-
ness information for which s claim of
confidentiality has been asserted shall
be treated as being entitled to confi-
dential treatment until there has been
a determination in accordance with
the procedures of this subpart that
the information is not entitled to con-
fidential treatment.)

(b) Disclosure fo Congress or the
Comptroller General (1) Upon receipt
of a written request by the Speaker of
the House, President of the Senate,
chairman of a commitiee or subcom-
mitiee, or the Compiroller General, as
appropriate, EPA will disclose business
information to either House of Con-
gress, to a committee or subcommlittee
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STAFF RESPONSES
TO COMMENTS QOF
THE WEST VIRGINIA MANUFACTURERS ASSOCIATION
REGARDING PROPOSED 45CSR31
"CONFIDENTIAL INFORMATION"

COMMENT 1. The proposed regulations conflict with the West Virginia
Freedom of Information Act.

The WVMA notes that neither the Air Pollution Controel
Act, W. Va. Code §16-20-12, nor the Freedom of
Information Act, W. Va. Code §29B-1-4, provides an
exemption from disclosure of "unreleased financial data'" or
"classified information pertaining tc national security.”
However, the WVMA does note that the WV Freedom of
Information Act does exempt "information specifically
exempted from disclosure by statute.™

The WVMA recommends expanding the proposed
regulation's definition of "trade secreis" in a general
manner to specifically include "financial data" and other
specific types of information which may require protection.

In light of the fact that Freedom of Information Act
reguesis must be liberally consirued toward providing
information to the public, this agency deces not believe that
it would be pertinent to expand upon the legislature's
definition of trade secret.

However, as the WVMA correctly indicates that other
material, specifically exempt by statute, might fall into a
confidential c¢lass, the provisions of subsection 3.1
relating to unreleased "financial data" and "classified
information" have been deleted (along with their
definitions) in favor of language whick indicates that
"information exempt from disclosure by the WV Freedom of
Information Act and other State Statutes, and "information
received from federal agencies exempt from disclosure by
federal statutes or regulations.™

COMMENT 2. Unautherized use or disclosure of confidential information
by a public employee should be grounds for dismissal.

The WVMA recommends the provision of 2 section which
would provide as follows:

"Knowing misuse or unauthorized disclosure
of confidential information shall be a
misdemeanor as provided in §186-20-8 and,
further, shall be grounds for termination of
employment of any public employee who
nowingly misuses or discloses any
confidential information.”



This agency believes that such provisions may be ouiside
the scope of the Commission's purview. If the provision of
such information is 2 misdemeanor under §16~20-8, the
inclusion of the suggested provision is redundant.

The inclusion of such additional language may prove
"ehilling" to the provision of information to the public
which is favored by the Freedom of Information Act. The
chief currently has the authority to dismiss an employee
for such misconduct. However, removing the chief's
discretion in such matters would unreasonably and
unnecessarily hamstring the chief's ability to deal with
employees.

In addition, it appears that such a provision would be
better placed in the Alr Pollution Control Act. (Note: the
legislature has previously put such provisions in the W.
Va. Code. See W. Va. Code §11-10-5d "Confidentiality
and disclosure of (tax) returns and (fax) return
information.")




PR el L)

COMMENT 1.

STAFF RESPONSES
TO COMMENTS OF JACQUELINE A HALLINAN, ESQ.

REPRESENTING THE AFFILIATED CONSTRUCTION TRADES FOUNDATION

REGARDING PROPOSED 45CSR31
"CONFIDENTIAL INFORMATION"

The commentor provided substantive criteria as used by
the U.S. EPA in determining the confidential nature of
submitted information, (40CFRZ2.208)

Such comments are considered by this agency 10 be in line
with the substantive determination of "confidential
information".

In addition, the Code of Federal Regulations 40CFR2.301
provides valuable definitions for "emission data" and
"standard or limitation" to further define what is not to be
considered as "confidential™. The term "emission data'
has been deleted in favor of the term "types and amounts
of air pollutants discharged' so as t¢ better compert with
the WV Code.

The commentor states that the chief needs substantive
criteria when making a decision on whether to release information.




STAFF RESPONSES
TO COMMENTS OF
THE WEST VIRGINIA PRESS ASSOCIATION
REGARDING PROPOSED 45CSR31
"CONFIDENTIAL INFORMATION"

COMMENT 1. That "confidential" information should not be included in
any report or other filing unless inclusion of that information is clearly necessary

for proper completion of the document.

Companies subject to regulations do not routinely submit
confidential informetion wunnecessary to a yeport or
application. Subsection §.1 was added to this rule so that
the chief shall provide, upon request, a statement
regarding the quantity and type of confidentialinformation

being withheld. :
COMMENT 2. That documents containing "confidential” information shail
be released with the confidential portions obscured or deleted.

See Comment 1. Subsection 8.2 has been added to the rule
to address this concern.




West Virginia Department of
Commerce, Labor & Environmental Resources
Air Pollution Control Commission

1558 Washingten Street, East Telephone: (30:)348-4022
Charleston, West Virginia 25311 or (304)348-3280
Fax: (304)348-3287

WVAPCC Staff Response to the Governor's
Executive Order 8-92
(Effective July 1, 1982)

As a result of the Governor's Executive Order §-92, questions have arisen as
to the proper nomenclature for administrative functions. As of the effective date of
the Executive Order (July 1, 1952):

"the name of the Division or the Director {(of DEP), as may be
appropriate, shall be deemed substituted for the name of the
predecessor office or official in the Code; in any legal instrument or
proceeding, including but not lmited to existing agency rules,
regulations or guidelines . . ." (Executive Order §~92, Secticn 7(b)}).

Revisions to rules and rules not in existence which are promulgated after the
effective date of the Executive Order need to use current terminoclogy.

Therefore, definitions of "Chief of Air Quality", "Division of Environmental
Protection", and "Director" have been added or changed to reflect the status of
operations since the implementation of the Executive Order.

In addition, in all areas where the term "Director" was previously used the
term "Chief" or "Chief of Alr Quality" is currently used. The term "Chief"” or "Chief
of Air Quality" has also been substituted for the term "Commission" in those areas
which are not part of the Commission's appellate or rule-making authority.
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43CSR31

SIGNIFICANT CHANGES MADE TO
PROPOSED "CONFIDENTIAL INFORMATION" REGULATION
AS A RESULT OF COMMENTS OR COMMISSION ACTION

See Response to Governor's Executive Order §-92 regarding changes
In nomenclature {e.g. from "director"” to "chief"). See new definitions
2.3, 2.4, 2.5.

Proposed 2.2 "Classified Information" and 2.8 "Unreleased Financial
Data" have been deleted from definitions and subsection 3.1.
Subsection 3.1 was changed to specify certain other types of
confidential information as contained in the WV Freedom of Information
Act or other State or federal statutes or reguiations.

"Types and amounts of air pollutants discharged" was defined to show
the types of emissions data not to be held confidential and provide
substantive criteria for the chief to consider in making such
determingtions.

"Standard or Limitation" was defined as necessary for the definition
outlined in number three.

The definition of "trade secret" was modified to be consistent with

- W. Va. Code §29B-1-1, et seq., regarding exemptions from Freedom of

Information Act requests.
Subsection 3.1 and 3.2 were modified as per number two.

Subsection 4.2 was added in response to comments. This section
provides substantive criteria for the chief to use in determining
whether submitted material is confidential.

Subsection 4.3 was modified to provide for judicial review of denials of
information and commission review .of any other determination.

Section 7 was modified {rom "Emissions Data" to "Types and Amounts of
Air Pollutants Discharged" to be consistent with the applicable
definition under number three.

Section 8 "Response to Request" was added in response to comments.
(See Staff Response to W. Va. Press Association.)
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PROCEZEDINGS
(11:25 A.M.)

CHAIRMAN THOMAS: Convene the hearing West
Virginia Air Pollution Control Commission. Let the record
indicate that we have commissioners in attendance with the
presence of Commissioner Cleve Benedict, Sam Kusic and Dr.
William Wallace and L. Newton Thomas, Jr. The reccrd would
also state that the court repcrter is Tracy Dunlap for
Action Court Reporting, Inc., and any of those reguesting or
wanting a transcript of the hearing will contact the court
reporter directly and make those arrangements. The first
item on the agenda for this hearing is the hearing on
proposed rule 31 related to confidential information and the
treatment thereocf. I will defer to our director or chief of
alr quality for comment.

MR. FARLEY: In the last legislative session scome
changes were made to the code and there were changes made
in reference to data reports and files and so forth, files
with the agency. 2aAnd pursuant to that the commissicn was
put in position of needing to develop a rule that would
describe how confidential information would be shared
varticularly with employees of the--this is what brought
this about anyway, but particularly with the employees of

the Federal Environmental Protection Agency. And with that

AR,
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T) Page 4
having been said, since the person who did the drafting on
this, Attorney Larry Kopelman, I‘1ll1 ask that he make some
introductory comments that he think appropriate. .
MR. KOPEIMAN: Thank you Dale. Mr. Chairman one
thing I’d like to do just before I get to this reg just in
general is a procedural matter. As you know for a number of
years, as long as I’ve been here the commission chose to
swear witnesses before theyv spoke at hearings like this or
_ .|l taking of information. And the question’s come up a couple

. of times is it reguire. And I find no requirement. fox- that

H in any state law nor is it required, to my knowledge, in the

12 miscellaneous rules. It’s just been done over the vears and

# Dale and I talked about it earlier this morning and he

M doesn’t particularly like it and I don’t think that it’s

15 . . .
necessary so I would recommend to the commission to dispense

16 . s . . . .
with swearing witnesses for purposes of taking information

7 and data as it relates to regulations.

18 CHAIRMAN THOMAS: That suits me. Of course you’re

19 in the best position to advise us relative to any additicnal

20 . . . . .
standing in court situation that we would have by virtue of

2 having sworn witnesses vou think that’s not--

22 MR. KOPEIMAN: I don’t think that it’s necessary

23 . .
because here we’rxe not necessarily debating fact.

CHAIRMAN THOMAS: Um-hum. That’s fine. No

]
(W) ]

K objection.

ALK
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MR. BENWEDICT: No problem.

MR. KOPEIMAN: Reg 31 is a very brief regulation
dealing with how the new chief will handle reguests for
inspection of information marked confidential. 1I’/11
be glad to take any guestions that you may have on this
reg. It just simply does that function.

DR. WALIACE: Where it says director or, well it
will now say chief and whereas--wherever it says--

MR. KOPELMAN: Apparently this reg has not been
worked over. Yes of course this is the hearing’stage~and
the record would stay open for 30 days, then you would come
back so we could do that in 30 days. 8o ves that would be
the recommendation, I’m sure, from Dale.

MR. FARLEY: Just to interject. This would be
filed before the change. We would not propose to change
them until after the hearing.

CHATRMAN THCMAS: Is anyone going to speak to the
West Virginia Press Association comment?

MR. KOPEIMAN: I read it and I’ll be glad to.

CHAIRMAN THOMAS: All right.

MR. KOPELMAN: Primarily down in paragraph four is
where they start getting into the meat of their comments.
They strongly recommend that the proposed rule be amended to
provide 1: coanfidential information should neot be included

in any report or other £iling unless inclusion of that

ALR
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information is clearly necessary for proper completion of
the document. That goes beyond the scope of suggesting how
confidential information would be handled in terms of
viewing it. That goes to a policy issue, so I don’t think
there’s a legal opinion. In other words, I think that the
commission could, if they want to make a policy
determination that confidential information should not be
included in a report or filing. You could add that if you
wanted te. If that became a policy issue.

MR. BENEDICT: Well I assume that the "éoﬁ"céfh" is
that wouldn’t confidential information put in that report
that would then exclude the reports probably from here. If
they don’t Tant a classification of confidential information
would a very small part of a report being used to keep the
whole report from public review.

MR. KOPELMAN: That’s correct. And that’s sort of
a method in which the chief would then determine whether or
not confidential information that’s marked confidential
would reshape confidential. In other words you’re scrt of
giving guidance up front to people who are marking things
confidential where that guidance isn’t necessarily there,
nc. It could be a good thing. It’s entirely up to
you. Then this also gives guidance to the chief to make it
clear that certain parts of a report could be

confidential and therefore the whole report is not

.
Q
8,
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confidential. So I don’t have any problem with it either.
It’s a policy decision. 1It’s your alls.

and then number 2: the documents containing
confidential information be replaced with the confidential
porticens. I don’t think you need that because there’s the
whole idea of confidential information. That and freedom of
information. If it is confidential then it’s not released.
If it’s not then it is released under freedom of the
information. So I don’t think number two needs to be
stated that’s inherent with the definition of el L
confidentiality and the previous information.

DR. WALLACE: D¢ you think perhaps the reason it’s
there is if there’s a 50 page document and 40 pages
considered confidential and then I guess it concerns
the public wants to know or needs to know or whoever, how
much is confidential that is not part of the report is if
you give a 50 page report with 40 pages blacked, you know,
it’s a 50 page report? I don’t know if that was the nature
of number two or it was only a few paragraphs or sentences.
In other words--

MR. KOPELMAN: Yeah, vou could put in a policy
statement that the director shall divulge or the chief shall
divulge the=----.

DR. WALLACE: How much confidential information?

MR. KOPEIMAN: The cuantity and the type of

ALR.
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Page 8
' confidential information that is not being allowed
2 dissemination. Yeah, you could add that.
¢ DR. WALLACE: Yeah.
: MR. KOPELMAN: That would be a requirement. I
5 don’t have any problem with that.
6 CHAIRMAN THOMAS: Say that again.
7 MR. KOPELMAN: That the chief--Upcn request the
8 chief shall state the guantity and type of confidential
%] information not being released. In other words, attached
10 tc this repecrt are four pages of confidential information
1 shewing a proprietary chemical process.
12 CHAIRMAN THOMAS: Yeah, that may be ah issue of
13 form and how the application’s submitted--the information’s
14 submitted where vou reguest the applicant te isolate all of
15 the confidential informaticon in one section s¢ that the body
18 of the application, the other information included could be
1 released. If it’s scattered through, like Dr. Wallace has
i 18 said, a 50 page application you might have the egquivalent of
1 about three paragraphs that are confidential then.
20 Mr. XOPELMAN: What we could do is then to
a follow up what yvou’re saying the documents containing--
2 shall be released, you could say shall be released with
2 the confidential portions obscured or 1f deleted the
2 chief shall state the amount of confidential information
z deleted and the type. Socmething like that.
ALCR.
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DR. WALLACE: Yeah.

MR. KOPELMAN: That way vou’re making the
statement to the public that there is more pages--

DR. WALLACE: If dealing in the guantity and
nature of the deleted material scmething like that.

MR. BENEDICT: Mr. Chairman, as I read their
letter, their concerns apparently are addressed to
information by the nature of air emissions. The public ccde
has definite need for air emissions and we have in 31-7
emission data including time effecting the--shall nptibe 
identified as confidential. So if that’s what they’re
concerned about the rules take care of their issue.

MR. KOPELMAN: That’s in the statute, toc. The
statute makes it clear the confidential--The air emission
data is not confidential under any circumstances.

MR. BENEDICT: But thal seems to be the foous of
their concern in their letter.

DR. WALLACE: Anvbody from the press association
here? Anyone here to . speak?

CHATRMAN THOMAS: Well we will get to that. I
Just want to ask Larry all the guestions procedurally
here. Does that--Did yvou have anything else Larry you
wanted to--

MR. KOPELMAN: ©No.

CHAIRMAN THOMAS: Dale d4id you have any other

ALR.
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Page 10
comment?

MR. FARLEY: Just one or two things to point out,
and I think maybe that will be expanded on a little bit
more. We’ve just had, I think, what was probably someone
here’s who's just wanted to comment on us. More likely
we’ll have a lot of discussions about with the release of
company process information. ©One of the things that as I
had discussions with Randy, and Randy more recently than
Larry, is that apparently in the state code there’s a term
"trade secrets", is that what it is? Trade secrsts i5 used
and that’s extremely broad.

MR. KOPELMAN: Ouxrs?

MR. FARLEY: Yeah.

MR. KOPELMAN: Or in the code?

MR. FARLEY: In the code it’s extremely broad.

MR. SUITOR: There’s ours and then there’s the
definition of trade secrets under the Freedom of Information
Act. - - N

MR. FARLEY: The only thing I’d like to know here.
I don’t knoew whether it’s a remedy or not, but just in
thinking through this or reconsidering the rule one of the
things we were trying to accomplish and I realize that the
state law one of the things we were trying to accomplish is
put something in place that would give us the ability to

exchange data with USEPA in a much more constructive way
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than we are now. And that’s kind of worked to our detriment
to the fact we’ve got contractors the EPA ILOE contractoers
that we call ‘em. We’ve had this glitch for two or three
years now where a lot of information comes in with
confidentiality claims and there’s no mechanism that seems
to work out whether everybody c¢an get into agreement how the
information is to ke shared. What I gather, and I‘’m just
saying this. We really haven’t figured this out vet
probably with the term trade secrets in here that I’'m not
sure as I would understand if how broad that is in-the.state
code. I don‘t know that even passing this rule will get us
in sync enough with the way in federal law in handling of
confidential data that we’re going to accomplish that
mission. Just note that. But I just don’t know. I’m just
bringing that up because I don’t know whether it’s a
solution or net but that’s really the only thing I have to
say about it.

CHATRMAN THCOMAS: We know what we have to do here.
We need something to give us guidance. Okay. Let me ask
for anyone from the audience. You don’t have to be sworn
in we’ll take your word.

MR. FOSTER: That’s a change. I’m distributing
copies of our written comments to you. Members of the
commission and director Farley I am Robert L. Foster. I'm

chairman of the West Virginia Manufacturers Assoclation

ALR.
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Environmental Safety and Health Committesa. I‘m speaking
here today on behalf of the association regarding the
proposed regqulation 31 which concern is protection of
confidential information and as I say, I‘m handing out our
written comments teo you. But I would like to make a couple
of points here verbally to yvou which are--we feel is
important. -

Our first peint concerns the--concerns proposed
reculation provisions that trade secrets unrelated financial
data and classified information pertaining to nationai.. |
security may be glven protection as confidential
infermation. Although both the West Virginia air Polliution
Control Act and the Freedom of Information Act provide an
exception from disclosure of trade secrets, neither provides
for exempting unreleased financial data or classified
information pertaining to national security. We do note,
however, that the definition of trade secrets as used in the
exception to the public records act is not exclusive and
that the Air Pollution cOnérol Act provides that records
reports, data or information or any particular part thereof
to which the director has access 1f made public would
divulge methods or processes entitled to protection of trade
secrets and they should be considered shall be considered as
confidential. Because neither of the statutes restricts the

meaning of trade secrets we recommend exXpanding the proposed
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regulation’s definition of trade secrets to specifically
include financial data and other types of information which
may require protection.

Finally we note that the Freedom of the
Information Act mandates it to be liberally construed toward
providing information tec the public and therefore courts
have held that exemptions are to be strictly construed. We
therefore urge the rules ke mere specific.

our second point concerns violation of
confidentiality provision of the regulations. Pursuant to
16-20-82 which provides that any perscn who knowingly
viclates any provision of any rule issued pursuant to
article 20. is. guilty of a nmisdemeanor and subject to a fine
and or imprisonment and pursuant to the commission’s
statutory authority to promcgate legislative rules regarding
the protecting their records, reports, data, information on
trade secrets, etc. We recommend that the addition on the
additional section designating either 6.2 or 7.1 which would
provide that knowingly misuse or unauthorized disclosure of

confidential information shall be a misdemeancr and further

shall be grounds for termination of employment of any public.

employee who knowingly misuses or discloses such

confidential.

That’s the conclusion of our--Those are all

contained by the way in the written comments. Thank you for
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the opportunity to present these compliments.

CHAIRMAN THOMAS: Thank yvou Bob. Any questions of
Mr. Foster? .

DR. WALILACE: . You’re not recommending any
particular language change for the first concern to that.
You had only for the second?

MR. FOSTER: Yeah.

CHAIRMAN THOMAS: Well I misunderstood. I thought
in the first incident you were suggesting that we include
trade secrets financial-- P

DR. WALLACE: With federal and--But you didn’t
suggest new language

MR. FOSTER: No, I 4id not.

CHAIRMAN THOMAS: Any questions of--by counsel or
director chief? No questions. Thank you Mr. Foster. Any
other persons wanting to comment on the regulation?

MS. HALLINAN: I wanted to thank the commission
for allowing me the address them here today and I can’t
refrain from observing that Mr. Foster points out this is
the Freedom of Information Act and the statute favoring
releasing information. Then he goes on to suggest a more
specific restriction of trade secrets.

CHAIRMAN THOMAS: Would you mind identifying
yourself?

MS. HALLINAN: Yes, sir. My name 1s Jackie

ALCR.
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Page 15
Hallinan and I'm an attorney with Calwell and McCormick and
I represent Affiliated Construction Trades here today. And
we intend to submit specific written revisions to the code
but I don’t have them with me today. 8o in lieu of that,
I’m distributing a section from the EPA regulations in the
United States Code that would I think give us--I wanted to
bring to your attention that the statute that’s being
interpreted says all data or emissions permit applications
should be considered available tc the public except that
upon a showing satisfactory to the director they may be’
considered confidential. Now with the present draft of the
rules the present draft of the rule, vou know, doesn’t seem
to go a little bit different way from this.

On page two, 3.1 says if the feollowing
information is confidential if strictly and specifically
marked as confidential at the time such information is
submitted and shall not ke made a part of any public record. .
What I would suggest to the commission that they might-do
for the commissjon’s protection and as guidance for the
director or the chief of this section is to provide some
standard for indicating when the information should be
released. And in this regard I looked at the EPA’s
regulations and the EPA regulation which I brought to your
attention sets out substantive criteria for use in

confidentiality determinations. And this criteria says that-
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determinations issued under 2.204 which is the control and
regulation shall hold that a business informatiocn is
entitled to confidential treatment for the benefit of a
particular business if business has asserted a business
confidentiality claim which is not expired by his it terms
nor been waived or withdrawn or B: The business’s
satisfactory has shown that it’s taken reasonable measures
to protect the confidentiality of the information. In other
words, that it really is confidential information to them
and that it tends to intend to continue to take-the measures
and see that the information is not and has not been
reasonably obtainable without the business’s consent by
other persons other than governmental bodies by use cof a
legitimate means other than discovery based on the slowing
of special need and a judicial eguate by a judicial
proceeding.

In other words, that it hasn’t been obtained in
some court case and may or may not be subject to a
protective order and D: No statlte specifically required
disclosure of the information. In other words, emissions
data wouldn’t fall under this particular provision because
emissions data is required by the statute to be revealed and
then either the business has satisfactorily shown that
disclosure of the information is likely to cause substantial

harm to the business’s competitive position or to the
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information voluntarily submitted information. In other
words, that the business doesn’t have to give it to the
comnission. They’re giving it to the commission and the
commission feels that it would be an abuse of trust or
contrary to a positive course of dealing with the business
and that the disclosure will be likely to impair the
govermment’s ability to cbtain necessary informaticn in the
future.

Gentlemen, I think this is the kind of standard
that the commission I think would do well to consider-adding
into——amending into the rules, because then it would give
the chief something to go by. Currently we’ve been walking
through the procedure. We’ve requested a copy of a permit
and what seems tc ke the current practice is that iIndustry
has been submitting their permits and marking as
confidential just about everyvthing that is in emissions
data, which under current practice they, yvou know,
apparently are within their rights to do. And in order to
get anyvthing other than emissions data cone must appeal to
the director, to the chief, which we have done, and the
chief has to make a determinaticon as to whether it is
confidential or not. And there really isn’t anything for
him to go by. There’s a broad definition of trade secrets
in the Freedom of the Information Act, but considering that

your particular statute favors disclosing information, it
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says that all information shall be public except on a
determination by the director and the Freedom of Information
Act, you know, favors discussed disclosure of information.
I don’t think he has much direction and he’s behaving very
conservatively which, you know, a reasonable person would do
in his position. But the result has been to really restrict
a flow of information and making it, you know, pretty
difficult to review permits or to review information from
the commission. So this is an opportunity for the
commission to provide guidance and to provide procedure and
to provide a method, you know, for industry to be protected
and for people to actually provide some kind of public .
comment or input into the comnission process. AaAnd I would
suggest that or I would hope that, you know, when our
written submission comes in that i1t would be viewed and
considered by the commission. Thank you.

CHAIRMAN THOMAS: Thank you. Any qguestions?

DR. WALLACE: Mr. Chairman. So you’re suggesting
that basically 3.1 be replaced by or at least somewhere in
there a reference be made to the EPA’s section relative to
criteria that you used.

MS. HALLINAN: I would suggest that it ke worded a
little bit, you know, differently, but a reference to this
additional section because it says 1t is confidential if

specifically marked confidential at some time the
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information is submitted, you know, unless determined as not
being confidential by the chief pursuant to secticen 3, you
know, whatever and to adopt the EPA regulation as an
interpretation of your statute.

CHAIRMAN THOMAS: You want proof of
confidentiality
why it should be treated confidential.

MS. HALLINAN: Yes, sir.

DR. WALLACE: And include criteria for determining
confidentiality set in our rule. R S

MS. HALLINAN: Yes, that’s very important.

DR. WALLACE: Rewriting it or whatever.

MS. HALLINAN: OCr adopting something like it ves,
sir.

DE. WALLACE: Thank you.

CHAIRMAN THOMAS: Any other gquestions? Thank vou
very much. Are there other persons that would like to
comment? Are there any further comments or questions of the
commission? If not let me state that the record will be
open for additional comment for a 30 day period after which
we will be back on this particular regqulation in a future
meeting. Let us move now to the consideration ¢f hearing on
the proposed rule 32 relative to civil penalties. Again,
let me defer to the chief of air guality for comment.

MR. FARLEY: Again this was a regulation along
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these lines civil penalties at least from the standpoint
of the finding was seriocus or minor viclations for purpose
of civil penalties is nov required by changes to the air
pollution control law made in the last legislative session,
and as the commission’s aware from a lot of discussion
relative to consent orders and various things that have been
done over the last two years since this changed last.
There’s been 2 .lot of discussion about scme kind of criteria
for assessment of penalties as well or policy statement
about that in regard to anything similar, and I-think this
rule goes, and Larry can comment on that. I’11 turn this
over to him to introduce it, but this rule goes a bit beyond
the pure definition of serious and minor, and it sort of
lays out some criteria to establish appropriate penalty
levels and ccnsent order settlements. So that said I ask
for Larry‘’s comments.

CHAIRMAN THOMAS: Mr. Kopelman.
MR. KOPELMAN: VYes. The reg comes to you as an--

It has attempted to satisfy two issues. The first one deals
with the provision in the penalties section of imposing a
monetary penalty on serious versus non-serious minor
violations. That, I think, is required by the statute to
define those-—-those things. It alsoc serves to satisfy a
second issue and that is to explain to those pecople who deal

with the DEP what the thought process is cn assessing a
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¢ivil penalty that may go into a consent order. As yvou know
we did an--I did a cne or one and a half page document some
time back just outlining 10 oxr 12 things that the office of
the attorney general and later the AG along with the
director used in reccmmending a penalty to you in a consent
order. The reg goes on to eaxpand on that and to try to give
some subjective definition to what may otherwise be a very
cbjective or discretionary area. This is--The idea of this
reg is just that idea. I’m sure that if vou put 10 people
in a room and ask for how a penalty, a civil penalty should
be reviewed and determined or apprcached you’d have 10
different opinions. 8o this is just one idea of kow it
should be, how it should be handled, and with that said I‘1l1
be glad to answer any guestions on this idea. -

CHATIRMAN THOMAS: I have several minor things and
I'm speaking from an earlier draft I’'m--Has there been any
change from this—--These drafts are not dated kut the one we
received at an earlier meeting? This reg 32? Is this a
recent revision?

MR. FARLEY: I think the first thing you received
some time ago was just a rough draft which wasn’t even in
regulatory=--regulation form. I think--

CHATIRMAN THOMAS: This wasn’t in regulatory form
after——

MR. FARLEY: I think it’s been changed at all
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since it was put in the form of regulation.

CHAIRMAN THOMAS: Then on page three subsection
was at the rottom of the page was actually under 2.7d
subparagraph B Capitcl B the second paragraph from the
bottom whether any violations caused actual harm to humans
or animals or the environment. I guess that just about any
violation would be perhaps detrimental to the envirenment is
that geing a little bit further than we need to go in that
instance by including the--I'm sure that’s our focus is
environmental prctection but, you know, you could :not.harm
humans or animals and still be considered to harm the
environment in the eves of the beholder whoever wants to
make that determination. I wonder about that determination.
I think anything that happens could be considered to be
adverse tc the environment. Simple human activity. But I
just wonder 1f that needs the environment’s language needs
to be something to think about.

MR. KOPEIMAN: Yeah. Would--Just as we’re
thinking about it.

CHATRMAN THOMAS: I don’t need a response right
now but--

MR. KOPELMAN: Okay.

CHATIRMAN THOMaS: I just think for future
consideration. Over on page four in the civil penalties

section paragraph 3.1 we refer the last line there minor

ALCR.

L e e e 8 T S Y Y R AT Y Ry e gl S A e RS L T AL FEg A s et t




E§

J—i
(V)

16

17

18

19

22

23

24

Page 23
first violation isn’t that somewhat of a redundancy? Isn‘t
a minor violation in first viclation? I realize there’s
other-—-there’s one other cause that would come under minor
viclation, but I just wondered 1f you need a wheole line of
minor violations I assume are first violations.

MR. KOPELMAN: That’s probably right.

CHAIRMAN THOMAS: .And that’s in paragraph 3.4
also.

MR. KOPELMAN: Okay.

CHAIRMAN THOMAS: And number 3.5 under paragraph
small "a" I assume that all of those three conditions must
exist although the word or is used anyone of those three
exist will trigger that.

MR. KOPELMAN: That’s right.

CHATRMAN THOMAS: Any one of those. Okay.

MR. KOPELMAN: Well I think the intent there is if
it is reckless grossly negligent or an intentional act that
it’s not a class one violatien.

CHATRMAN THOMAS: Um-hum. But if one of the
other~~0Okay. Yeah, there’s the that’s the umbrella line
reached for those three.

MR. XOPELMAN: Yeah that’s the intent. I’11 take
a lock at it and see.

CHATRMAN THOMAS: Now if any one of those

conditions exists or--No that’s one determined factor and-—-
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MR. KOPEIMAN: And--

CHAIRMAN THOMAS: One of the other thres.

MR. KOPELMAN: Right. Then it would have to be
one of the other three.

CHATRMAN THOMAS: Okay. And the same is true of
subparagraph B under class 2 violation. Any one of those
three or--Excuse me under subparagraph C class 3 violation.
Any one of those three conditions would trigger a class 3
violaticn.

MR. KOPELMAN: Right. vt e

CHAIRMAN THOMAS: Okay. And over on page six
paragraph 3.8 subparagraph D the last sentence in that
paragraph in determining economic revenue if the
director should include interest at a minimum cf 10 percent
per animal the question I raise is what’s the raticnale for
that? I mean why 10 percent that’s certainly above going
rates today and it could be below going rates in the future

DR. WALLACE: Yeah.

CHAIRMAN THOMAS: Shouldn’t it be some--

MR. KOPEIMAN: Yeah. You ceould link it to
the I.R.S’s determination of generally prevailing rate.

CHAIRMAN THOMAS: Ours has fixed penalty rates,
too.

MR. KCPELMAN: Don’t they float their interest?

think it does.

-
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BENEDICT: I thought the penalty rate changed.

KOPEIMAN: I think it does. I think their

interest changes not necessarily, but interest--

MR.

MR.

BENEDICT: Interest.

KOPEIMAN: Not on penalties but the interest

if you owe the I.R.S money their interest rate, I think,

fluctuates. According te some formula.

DR.

WALLACE: According to--
SUITOR: In the alternative.
KOPELMAN: TLet’s hope we never—-- .. >~ --

SUITOR: In the alternatives there state

statutes regarding the tax commissioner and his ability to,

I believe, on

a yearly basis determine what the rate of

interest is for taX penalties.

CHATRMAN THOMAS: I think it ought to have some

relaticnship to what’s going on in the economic environment, -

that’s all.
MR.
percent and T
this, but the
post-judgment
and if you’re

10 percent.

KOPEIMAN: Yeah it could be the reason for 10
may be wrong because I haven’t researched

legislature adopts frcm time to time pre and
interest when you’re invelved in a litigation

entitled to interest it’s set and I think it’s

CHAIRMAN THOMAS: Well this has tc de with the

economic analysis of the eccnomic benefit of the project and
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I think those interest rates ought to bear some realism
to what the economic benefit is, because that’s certainly in
that determination the benefit that they may receive--have
received for not doing something would have a relationship
to the money they could earn on their lack of investment on
what they would have invested, and sc I think it has te have
some bearing on that the economic environment.

MR. KOPELMAN: Yeah. I mean there’s of course two
ways to look at it. It’s what they could earn had they had
the money and invested it, or on the other hand;'ﬁﬁatxit
would cost them to borrow the money in the markei,

CHAIRMAN THOMAS: Well that again has to do with
it—--

MR. KOPELMAN: Yeah it fluctuates the market.

CHATRMAN THOMAS: --in both cases.

MR. KOPELMAN: I agree with you. Would you like
to tie it to the state tax department’s determination?

DR. WALLACE: Scme kind of current economic
standard that constantly relies--_

CHAIRMAN THOMAS: Not something that’s readily
accessible to the people that are implementing this, the air
guality something that’s readily available to_them.

MR. KOPELMAN: Randy does the tax commissioner
establish interest rates with a formula? Does he--—

MR. SUITOR: I believe there’s some criteriz in

ALK
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the code for that, however, vou do run into the same
arguments from time to time that you run intoc here. For
example in some of our discussions regarding the title five
program and linking it to the consumer price index you do
see from time to time when the commissioner wants to re-
establish an interest rate saying that that has pre-empted
legislative authority.

MR. KOPELMAN: But if you tie it to something--If

it’s tied to something that is a formula you can do that.

DR. WALLACE: I agree. -

MR. KOPEIMAN: So what formula would you want to
tie it to?

CHAIRMAN THOMZAS: I don’t Xnow. DMaybe Randy could
do a little research.

MR. KOPELMAN: We’ll find something to tie it to.

DR. WALLACE: T just really wanted tc make sure
that the company, by not paying, dcesn’t accrus a whole lot
of economic advantage by postpening or by going through a
process that postpones any kind of penalties.

MR. BENEDICT: Mr. Chairman, if I could comment on
this section, teco. I’m inclined to the view that this whole
calculation of eccrniomic benefit is at best a tenuous one and
we run a serious risk of killing a goose that lays payroll
eggs, and in that sort of calculation a marginal business.

I can think, for example, a saw mill at Macker Vallent. It

ALKR.
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wouldn’t be here today if this sort of propesal and the
benefit of that situation were not the owner of the mill but
the families that depended on that mill without whom there
would be no--And I really am concerned that we’re riding off
into the sunset on something that sounds good--And Chairman
this are other things here.

MR. KOPEIMAN: If.I could--If I could--Yeah,
provision 1..

MR. BENEDICT: These calculations are real
troublesome. There are other provisions in here. '~
that would mederate that.

MR. KOPELMAN: On the next page hopefully would
take care of that. ~

CHATRMAN THOMAS: If that bothers you then
paragraph E cught to bother you more. Paragraph E following
that D that we Jjust spoke to that to me is unrealistic and
to expect anyone kind of a determination of that I--

MR. KOPELMAN: What we have here, just sc you’ll
understand.

CHAIRMAN THOMAS: How can you tell what our will
cause somebpody not to do something.

MR. KOPEILMAN: Just S0 you’ll undexrstand where
these came from the majority of them are from the list that
we did a year and a half ago but they’re also--

CHATRMAN THOMAS: I didn‘t look at it as closely.

ALR.
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MR. KOPELMANWN: ©No. That wasn’t in there. Maybe
deterrence was, but it also came from a reading of the
federal penalty policy which is very extensive and they rely
heavily on deterrence. So the reason that’s in there that
was just simply taken from that.

MR. BENEDICT: I prefer that concept quite frankly
to D.

MR. KOPELMAN: ©No, but I will say--

MR. FARLEY: They rely on that, too.

MR. KCPELMAN: The feds rely foremost on-.taking
away eccnomic benefits that is their--

MR. BENEDICT: Yeah.

MR. KOPELMAN: -—-holder stock and then they come
down to some other things.

CHATIRMAN THOMAS: Yeah, that has some basis. You
can get some numbers but this other is simply a guess,
subject judgment as to how much do I have to hurt that
individual to keep ‘em--to make ’‘em aware.

MR. BENEDICT: Yeah. Yes,

CHATIRMAN THOMAS: What he has te do and not cause
him to go out of business.

MR. BENEDICT: That’s right, and it depends on the
size of the mule and the nature of the do before this--So
that calculation is appropriate to nake.

CHATIRMAN THOMAS: I just think it‘’s unrealistic to
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expect an agency to make that determination.

DR. WALLACE: Very subjective.

CHAIRMAN THOMAS: With any degree of competency.
That’s all I have. Are there any questions for the
commissiconers?

MR. KOPELMAN: Well yvou got to understand that
this is a caldron and all the little alchemy that’s poured
in and stirred up and something comes out.

CHATRMAN THOMAS: I agree. No doubt all of these
factors have informally entered into the decision making
process and establishing penalties and consent orders before
the board. When we get ‘em on paper then we’ll take a more
critical look at it. Is there anyone iﬁ;the audience that
would like to comment? .

MR. FOSTER: I can’t pass up the opporitunity
confidential and regulations especially penalty regs.

CHAIRMAN THOMAS: Right.

MR. FOSTER: There agalin are our written comments.
Again, my name is Robert L. Foster, I’m the chairman of the
West Virginia Manufacturers Association of Environmental
Safety and Health Committee, and again speaking tecday on
behalf of the association regarding propesed series 32
regulations. The West Virginia 2ir Pollutiecn Control Act
mandates that the options and regulations defining serious

and minecr viclation by the Air Pollution Control Commission.
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However, the act authorizes only the Kanawha County Circuit
Ceourt f£ix the penalties. Cecnsequently, there’s no statutory
authority for determination in position for of such
administrative penalties by the commissioner or the director
as embodied in the draft regulations.

Accordingly, these rules cannot be legally pursued
as drafted. The commission should revise their rules simply
to define serious or minor violations by the courts of law
in imposing civil not administrative penaities. Although
the asscciation objects totally to the rules as-proposed, we
none the less have submitted some written comments to you on
substantive provision as if the authority did exist.
However, such comments are nct an endorsement of the
regulations which exceed the statutory authority. The main
points in our written comments are 1: The arbitrary
classification of sericus as serious for any seccnd or
subsequent violation on the specific provision is
unreasonable, unjustified and unsupported by the act. Such
arbitrariness is unnecessary since the factors prcposed or
determine the amount of any penalty include consideration of
past claims history. Similarly subsection 2.7d4 list two
factors which result in sericus violations regarding other
circumstances. We submit that it is unnecessary and unwise
to restrict the process of effective endeorsement by

mandating a finding cf seriousness on the basis cf any
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single factor. Furthermore, to effectively lump all
vieclations into the serious category does not accomplish
what the legislature has directed.

Second, the proposed regulation that would impose
a ninimum of $1,50C fine for each day cf any viclation
other than some miner first violation. These are not
required by statute and should be deleted. Particularly
with reference to minor technical paper work viclaticns and
other violations which pose little or no risk of harm. Such
antomatic minimum penalties are unjustified to restrict.
Cver all consideration of the specific facts of each
incident will provide a more ratiocnal approach and
sufficient basis for determination cof fair effective
penalties.

Number 3: The regulations shéuld provide for an
object independent preview of the department’s information
and the inspectors findings before issuance of any noted--of
viclation or any penalties documents. This would reduce the
burden cn bketh the regulaters and the regulated by lessening
the likelihood of initiation of unjustified endorsement
actions.

Fourth issue concern is the number of factors
which the directors required to address under section 3.8
are so numerous as to ke unworkable and meanings.

Furthermore, the mandate to address so many factors many of
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which may be inappropriate in a given situation will tend to
create unnecessary controversy.

Finally, we object to the consideration of cost of
enfoercement as a factor in mitigation and aggravation,
especially since that cost would include cests incurred
after the person has been notified of the violation and may
include sampling and analysis evaluation of a person’s
property or facility preparation of and similar cests.

The assoclation objects to this concept as patently unfair
because it kills and fuels party right to contest—én-
alleged viclatiocn by placing on that party not only the cost
of its own good faith defense but alsc the cost of the state
relating to any or negoctiation or prosscution. Again, we
present thess comments. . Thank you.

MR. KOPELMAN: If I cculd ask you Just two
cguestions. I get an cpportunity just cnce in a great blue
moon. Do you think that the commission should adopt a
regulation dealing with how consent order penalties are
negetiated” B

MR. FOSTER: Yeah. We have that in other sections
of regulatory actions.

MR. KOPELMAN: You’‘re not objecting to the penalty
reg. It’s just thes way it goes about and the specifics.

MR. FOSTER: It’s done that way in hazardous waste

as well as water.
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MR. KOPELMAN: Yeah. Just on the penaltlies issue.
Your statement says that only the Kanawha County Circuit
Court fixes penalties, but that’s true once it gets to the
circuit court level. But, you know, in the last legislature
the legislature added this language. It’s new paragraph 19
receipt of any money by the commission, which 1s now the
DEP, as a result of the entry of any consent corder shall be
deposited in the state treasury to the credit of the
environment fund. And do you understand that that’s what
this reg is intended to do is to not have any effect on the
circuit court in setting penalties but simply just to
cutline how the chief director--

MR, FOSTER: I understand what you’re trying tec do
it’s just that I don’t think vou have authority to do it
the way that this is written. If I understand it right.

MR. KOPELMAN: Okay.

CHATIRMAN THOMAS: Was that cquestion referring to
what we’ve already done in establishing penalties for
consent orders?

MR, KOPELMAN: That’s a gocd question. Do you
think that the commission has the authority to enter into a
consent order penalty your not challenging that are you,

MR. FOSTER: Let me ask my legal beagle over here.

MR, XOPELMAN: All right.

MR. HOUSTON: My name’s Roland Houston. I’'m

ALR.
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with Robinscon and McElwee. Granted there is a new provision

L

in here dealind with the receipt of monies by the commission
as a result of any consent order; -however, that strictly
speaks of the money and what’s to be done with it. It does
not provide any mechanism for the commission. In going back

to the conversation you were having earlier about the

~1

commission versus the director and who owns the regulations.

s 7]

It has no authority here where the commissicn to bind the
—_— -~ directer in how the director will determine what goes into
10 .

' that consent order. - T

H MR. XOPEIMAN: Well let me go back to the questicn
12 here then. If--I think I understand what ycou’re saying. Dc
you oblect te the regulaticn in concept? In cther words,
you belleve that the penalty negotiated by the director

= should be the way it used to be with no direction from a

regulaticn. Is that what you’re saying? f

o MR. HOUSTON: I'm not familiar with the way it

used to be.

1© , , .
MR. KOPELMAN: Well this is a new regulation and

20 it’s giving some cutline and some skeleton for thought

21 process in how a consent order penalties arrived. Are you

22 objecting to that iIn concept?

=3 MR. HOUSTON: I’'m cobjecting to any regulation that

2 has no basis in statute. And this regulation has no basis
E? 2 in statute.

ALKR.




18

19

20

21

22

23

24

25

Page 36

MR. KOPELMAN: Let me back up then.

MR. HOUSTON: So to that point, ves, I’'m ocbjecting
to 1t in concept.

MR. KOPEIMAN: Well, let’s back up and see where
the basis is if there is a basis, ckay?

MR. HOUSTON: Okay.

MR. KOPELMAN: Do you believe that the old
commission and the new DEP may resolve a dispute in an
enforcement matter threough a coﬁsent order? _That’s clear to
statute I'm sort of setting you up the answer’s-ygs.

MR. HOUSTON: That’s why you’re getting a slow
answer.

MR. KOPELMAN: Then let me ask you, do you think
in a consent order that there is the ability te put in an
agreed penalty to avoid going to the circuit court to avoid
a penalty?

MR. HOUSTON: Consent corder is between the--

MR. KOPELMAN: The company and the new director of
DEP used to be the commissicon.

MR. EHOUSTON: Correct.

MR. KOPELMAN: Right. Do you believe those two
parties can come together and agree on penaltiesg?

MR. HOUSTON: "Those two parties can come together and
agree on a compronise.

MR. KCPELMaN: Okay. My gquestion to you is do you
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think that the method in which that agreement--the structure
in which those two parties can come together on a compromise
do you think that should be in writing or it should be
negotiated with without any structure.

MR. HOUSTON: No, you you’re skipping a step.

MR. KOPELMAN: All right.

MR. HOUSTON: That step is, should that writing ke
a regulation and if it is geoing to be a regulation by which
this commission intends to bind the director or chief which
ever the case may be then there’s got to be some'légiélative
authority for this commission to do that and there is none.

MR. KOPELMAN: You’'re sort of saying this
commission’s binding the director. My question then, is
suppose the director proposes the regulation then is it
appropriate for this commission to issue a regulation if
it’s proposed by the commission director?

MR. HOUSTCON: Not--The director does not have
statutory authority to adopt that regulation and there is no
statutory authority that we have found to adeopt this
regulation.

MR. KOPELMAN: OXkay. All right. Then backing
down one notch. This is being proposed as a legislative
rule okay?

MR. HOUSTON: Okay.

MR. XOPELMAN: Do vou believe the director of DEP
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would have the right to request this commission to adopt it
as a procedural rule?

MR. HOUSTON: I have not looked at that, so I
don’t know what my answer would be to that.

MR. KOPELMAN: What’s your recommendation? Do vyou
think this commission should say no Mr. Director voufve
proposed this regulation but we feel you don’t have the
statutory pasis consecuently we don’t want to consider this
ragulation. 1Is that whatigou’re suggesting this commission
do? .- .

MR. HOUSTON: Yes. I think that the thing this
commission is charged to do, the thing i1t needs to do and
the thing that it has not done is distinguish in a
neaningful way serious from minor vielatieons.

MR. KOPELMAN: Okay. But that clearly is called
for in the code--

MR, HOUSTON: That’s right.

MR. KOPELMAN: ~-in terms of the regulation to
distinguish that.

MR. HOUSTON: That’s all it’s called for.

MR. XOPELMAN: But the--Go cn and put some thought
process--mandatory thought process into how a civil penalty
would be compromised you feel the commission--It’s net an
appropriate legislative rule.

MR. HOUSTON: Correct.

ALK,




%]

]

18

17

18

19

Page 3%

MR. KOPEIMAN: And it might be an appropriate
procedural rule or interpretive rule and it might be an
appropriate precedural rule.

MR. HOUSTON: I have some difficulty with that in
that "interpretative rules" then kecome in many cases rules
that are binding on the public but are not necessarily
binding on the agency, and so I'm not ready to sign on to
ves, it would be make a great interpretive reasocn.

DR. WALLACE: I’m not sure I understand the
difference betwszen the legislative rule and the“pngcedqral
rule if the rule is promogated, but by whoever, whatever
under authority arranged to the statute by an agency that
impacts the general public. Does it not then--I mean I'm--
What are two levels there?

MR. KOPELMAN: Well there’s some statutory
definition, but to try to answer you. If the agency would
have the right to adopt a procedural rule to say things like
we will not meet on the second Tuesday of every month that
beceomes a procedural rule, and unless it viclates some
standard that would be challenged or declared for a judgment
or something like that then it holds up as how we’re going
to conduct ocurselves.

An interpretive rule gets a little grayer. The
code says that you don’t have to go through the rule making

the strict legislative rule making provisions going to the
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legislature for an interpretive rule, but then you’re still
subject to your interpretation being correct and subject to
judicial challenge on your interpretive rule. The former
director and this director have chosen never to issue an
interpretive rule because the question becomes if an
interpretive rule has an impact upon a regulated community
it should be a_legislative rule.

DR. WALLACE: Sure. Right.

MR. KOPELMaN: So that’s why I'm asking this
question of counsel here, whether or not he kelieves that
this that this should either be done away with. Any
schematic or penalty assessment should not be in writing
which is the way it’s been for years or should be an
interpretive rule or should be a legislative rule. And I
think what we’re getting here is what it shouldn’t be a
legislative rule that it might be an interpretive rule,
T/11 let him speak.

DR. WALLACE: If it’s fines then it’s binding upon
the penalties.

MR. KOPELMAN: Well we‘ve-~It’s sort of a catch-
22, you know, Bob Parsons stood up here and I can see his
face pounding the desk and saying, you guys can’t do this
it needs the be in writing. You need to set it out as to
how you’re going to assess these penalties. You’'re

arbitrary and capricious. You need a regulation. So we’ve
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got one counsel that’s been up here advising this commission
put it in writing to develop a regulation that tells the
regulated community how a penalty would be assessed, and now
we’ve got ancther counsel that’s sayving that we don’t have a
statutory basis and we recommend that you not put it in
writing.

MR. HOUSTCHN: Without the statutory bkasis.

MR. KOPELMAN: Right.

MR. HOUSTON: I would recommend that the statutory
basis be obtained if it’s to be moved--issued to move
forward on.

CHAIRMAN THOMAS: What action did the lagislature
recently take relative to the authority of the commission
dealing with--

MR. KOPELMAN: They did two things. They adjusted
the amended--the penalty section and put in a minor and
sericus vioclation step that if it’s a first violation that’s
minor there’s no penalty. So counsel has agreed that we
need that regq.

CHATIRMAN THOMAS: Okay.

MR. KOPELMAN: Not necessary in the way we’ve
done it, but it is agreed that we need a reg to distinguish
the,difference between seriocus and minor. Now prior to this
legislative change there was no mention of consent order

penalties. And the commission has gone forward to
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® says that you can or cannot collect an administrative
5 penalty in 16.20.
i CHATIRMAN THOMAS: I'm talking about civil
8 penalties in the code.
E— % MR. KOPELMAN: Yeah. An administrative penalty--
»0 CHATIRMAN THOMAS: What authority if any s given
M to the commission?
12 MR. KOPELMAN: To collect 1t?
- CHAIRMAN THOMAS: Yes. L
2 MR. KOPELMAN: You have the general authority to
15 compromise an enforcement claim or case without going to
16 the circuit court. o _
1 DR. WALLACE: Including the assessment of monetary
18 agreenent upon monetary penalties.
19 MR. KOPELMAN: Sure. Sure.
20 CHAIRMAN THOMAS: That’s in effect assessing a
21 penalty? That’s in effect giving the commission the
22 authority to assess a penalty?
23 MR. KOPEIMAN: The commission has--
24 CHAIRMAN THOMAS: Does that not speak to the
) 25 statutory authority then that he’s speaking of?
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compromise a contested case with an administrative penalty.
I think there’s basis for that and I stand clear on nmy
opinion to you that you have performed that function

legally. “Even though there’s no statute that
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MR, KOPELMAN: No. What he’s talking of there’s
no specific statutory authority.
MR, BENEDICT: Both sides agree to it’s okay.
MR. KOPELMAN: Yeah, when both sides agree to it
you don’t have to have it.
MR. BENEDICT: It’s been one of my frustrations

have been-—--

CHAIRMAN THOMAS: Authorize the commissiocn to
impose penalty.

MR. KOPELMAN: The most recent change-safs-feceipt
of any money by the commission as a result of the entry of
any consent order.

CHATRMAN THOMAS: Well that--

MR. XOPELMAN: It makes it pretty clear.

DR. WALLACE: It implies that the authority is
there already.

MR. KOPEIMAN: Correct. Shall be deposited in the
state treasury to the credit of the environment. So that’s
made 1t clear that if you receive money as the result of the
entry of a consent order you put it somewhere.

CHAIRMAN THOMAS: This turns out to be a legal
guestion not a question for this commissicon. It has to be
resolved.

DR. WALLACE: If it was in my agency, the first

thing identify themselves wanted do is you get, you know, a
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clear understanding and a legal opinion usually from--We
usually go to the attorney general’s office as to whether or
noet we have the authority to promogate a rule 1like this in
code.

CHAIRMAN THOMAS: The penalties part of this.

DR. WALLACE: VYes. The penalty, and I want to bhe
sure of that before because potentially effects cf the
actions that are taken.

MR. KOPELMAN: Well your general authority to
promegate regulations, of course it comes back -to 'the--to
ask you all to promogate legislative rules the revision of
2%8a with this code not inconsistent with this the provision
of this article goss on to say relating to the control of
alr pollution. O©f course you can read that narrowly or
broadly, vou know, broadly read a penalty is necessary if
there was ne penalty there’d be no akility to enforce.

So perscnally, I think that’s broad encugh to
include this. -You can promegate a legislative rule in the
provisions of 2¢%a that just tells the procedural
reguirements not inconsistent with the provision of this
argument. I think that establishing a penalty policy is
consistent with the provisions of this article. So--

MR. HOUSTON: Well we would beg to differ and
that’s such a broad reading of such general language

certainly vou could then say that this commission has the
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authority to do anything and everything it so desires to do
so long as it may have some impact on air pollution. And we
read the statute as a whole and we read other statutes. The
legislature grants specific authority for an awful lot of
things that this commission can do and that other bodies can
do. &And if they intended for this commission to establish
penalties then it’s cur belief they would have sc stated.
MR. KOPELMAN: But going back to--Just to beat the

dead horse cne more time. You don’t have a problem with

compromising a penalty iIn a consent order. -

MR. HOUSTON: I do rnct have a problem with an
amount-—-an agreed amount being included in a consent order.
and agreed amount between two eguals who are dealing with
an issue. That is significantly different from a mandated
penalty that someone has to face.

MR. XOPELMAN: Well just in all fairness to this
statement. That was Carl RBeard’s position for 28 vyears. He
didn’t want it in writing. So the question here is this
comes to you in this transiticn. This commissicn chese two
or three years ago, and this director wanted it in writing
there was a complete 180 degree phase shift between the old
director and the new director Dale wanted i1t in writing
because he wanted an outline so people could hHave an idea
and more of a something that’s--

MR. BENEDICT: The difficulty is this goess beyond
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being an cutline and takes con its own life is the problem we
as far as right now.

MR. KOPELMAN: And that was when Dale—--And now
Dave Callahan‘s the one wheo brings regulations to you,
technically. But before Dave Callahan, Dale wanted civil
penalties to be in writing and fairly concrete as to how you
remember some of the things we’ve gone through with consent
orders in the justifying penalties. I know you’ve asked
more gquestions than anycone else. How deo you justify this
penalty? And when you have something in writing it’s self-
justification. You can go back to it and say, I give this
welght to this weight to this and this is how I came up with
it. The industry’s now objecting te having it in writing
and are ready to go back to the caldron approach it’s a
policy issue.

CHAIRMAN THOMAS: I go back to legal. I think we
need at least I personally would need an AG opinion that we
can do that we can define penalties.

MR. KOPEIMAN: I think it really goes back a step
beyond that and the question is to Dave Callahan. Dces Dave
Callahan want this?

CHATIRMAN THOMAS: If he wanted teo do it then for
this commission to act on it I think we need an AG’'s
opinion.

MR. KOPEIMAN: I think now that this has been

LA(}QQ.
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raised that you would be well served to report back to Dave
Callahan. There’s been substantial gquestion on the
authority of the commission to promogate the penalty issue
not the seriocus versus--Right? -
MEr. HOUSTON: Right.
MR. KOPELMAN: Sericuds versus minor is, <kay.
It’s the penalty side of it to see if one if he wants it in

writing me want the regulation and two whether or not he--._

his staff feel that the law 16.20 gives the supporting basis

for this regulations. —_

MR. HOUSTON: If I may make cne more comment. The
Manufacture’s Asscciation and the comments that we’ve made
do not say that there should be no written guidelines for
penalties., They say that there should that these are not
the guidelineés to be had at this time on this lack cof
authority in so far as the caldron approach. These
guidelines give you the caldron approach, which counsel
himself used that term earlier in saying you put in these
varicus factors. If_the commission gets the autheority, we
still think these are not the proper regulations and we
weould look forward to visiting with yvou on that.

CHATIRMAN THOMAS: That covers your objection.

MR. HOUSTON: Yes, sir.

CHATIRMAN THOMAS: Thank you.

MR. KOPELMAN: Yeah. As I stated earlier though
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and I’d like to point cut te the manufacturers that this is
just an idea of how these penalties could be addressed. I’m
sure that if the commission does come back to the decision
to put it in writing that if you all can come forward with
not simply objections but suggestions, Ifm sure they would
be welcome by the commission.

MR. FOSTER: Okay, sure.

® CHATIRMAN THOMAS: Please feel free to submit that
—-- 2 determination for subject or legal position. We don’t bave

e the authority to do that you’ll help us do it. -Adfitiohal

H comments? Yes.

= MR. JACK: 1I711 be very brief. My name is Gary

1 Jack. I’m in-houss counsel for_MonongahelaﬁPoweg Company

H in FPairmohit, West Virginisa. I’'m also speaking. cn behalf

® of our sister operating company the Potomac Edison Company

1 due teo this ensuing debate my comments have changed

Y drastically, so let me just say that ouxr companies likewise

18 have gerious doubt and question as to whether there 1s ample

+ statutory authority for these rules. And we certainly

2 concur with farther review of this and an attorney gerneral’s

o oriniecn.

z And secondly, let me just say that we as companies

% I think would prefer an apprcach nct in writing an

* evaluation of the totality of. the clrcumstances this rule

25

did~-was good in that it did lock at the totality of the
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circumstances. But then it kind of deviated from that and
said well, if certain items do occur then it’s automatically
a serious violation.

We do have objection to that there are times
where, you know, certain for instance a reckless conduct
automatically made it a. serious violation a vieolation over
30 percent of the standard automatically threw it into a
seriocus viclations, you know, for instance you could have an
cpacity probklem. You know, you might not spike up 30
percent and all we’re saying is, you know, continue to .1cok
at the totality of the circumstances deon’t automatically
throw i1t into that. Sc I had further comments, but I don’t
think they’re appropriate due to what is going to occur.

But I did want the commission to know that we support the
comments made earlier.

CHAIRMAN THOMAS: Thank ycu. Any Jquestions?

MR. KOPELMAN: Yeah. The only thing I would
recommend to both of the counsel that have spoken is on the
seriocus and minor viclations issues is give us your
suggestions. Put them in writing how would you define
serious and minor and let’s all take a lcok at it.

CEHAIRMAN THOMAS: I was goling to speak to that.
Certainly we want comments in writing until we have
something definitive that we can address using this as a

draft, but how it should be changed. Please submit your
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comments in writing to us in the next 30 day period.

MR. JACK: Bes glad te. And 1£ I cou;d speak on
just very guickly on one comment you made. Certainly we
feel that the commission and the commission staff has the
power to compromise potential suits and I realize now that
that is the purpcse. When I first-~When our company first
read this, we got the impressicon that this was the
imposition of administrative penalties. In other words,
that the commission staff could unilaterally go out and
impose a penalty without due process without heayings-and a
lot of our comments addressed that. And so I think it’s
cleared that up and I do want you to realize that that’s in
there. But certainly we have no problems with compromising
potential suits. S - - - -

CHAIRMAN THOMAS: What cleared it up? Was it
interpretation of what it says? I guess what I'm hearing
vou say it cught to ke clearer in the regulation that they
haven’t avoided the due process. If that’s noct clear it
needs to be. S

MR. KOPELMAN: Well I think we can make it
clearer.

CHATRMAN THOMAS: OQOkay.

MR. KCPEILMAN: Y¥You_read 3.1 through 3.4 and it
deals with it. It comes off hitting you between the eyes

with a 2x4, so to speak. The person viglating applicakle
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recquirements are liable for so forth and so on, then it goes
on to say but you’re not really if it’s a minor violation.
Then 3.5 makes it fairly clea?® for purposes of determining
the appropriate administrative penalty to-be included in the
consent orders to compromise of potential civil penalties.
Then it goes on. I think perhaps that should be placed up
in the 3.1 to make it clear the the entire--

CHAIRMAN THOMAS: Section is covered by that.

MR. KOPELMAN: --secticon 1s covered by that. So
it’s a point well taken we can restructure that-to try 'the
add some clarity to that.

MR. JACK: Thank you.

MR. KOPELMAN: The person reading it cold isn’t
first thinking that it’s a new regulation for administration
penalties. The purpose of it is to compreomise a consent
order--in a consent order.

MR. JACK: OCkay.

CHAIRMAN THOMAS: Any other questions? If not--

MR, JACK: Thank you very much.

CHAIRMAN THOMAS: Any cther persons to comment?
Zpparently there are ncne. 2Any further comment frcm any
of the directors or the commissioners? Hearing none
then we will adjourn this hearing on proposal Rule 32 and I
will remind everybody that the record will stay open for 30

days for additional comment.
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