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45CSR31

TITLE 45
LEGISLATIVE RULE
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

SERIES 31
CCNFIDENTIAL INFCRMATION

§45-31-1. General.

1.1. Scope. -- Thig geries establisghes the recuizements for -

claiming information submitted te the Director as confidential
and the procedures for determinations of confidentiality in
accordance with the provigions of W.va. Code §822-5-10.

1.2. Authoxity., -- W. Va. Code §822-5-1 et seg.
1.3. Filing Date. --
1.4. Effective Date. -—-- ' S Z

1.5. Repeal of Former Rule. _n s legislative rule reveals
and replaces 45 CSR 31, "Confidential Iriformatiocon" which became
effective on. July 7, 1993. -

§45-31-2. Definitions.

2.1. "Director" means the Director of the Division of
Envircnmental Protection or such other person to whom the
DWIECLOT has delegated authority ox dutiss pu?suaqt to W.Va. Code
§822-1-1 et sedg. - ;

2.2. "Divisgion of Environmental Protection" or "DEZ" means
Vesgt Virginia Division of Environmental Protection created by ths
provisicns of W. Va. Code §§22-1-1 et seg.

2.3, "Trade Secrets" may include, but are not limited teo, any
formula, plan, pattern, process, tool, mechanism, compound,
procedure, production data, or compilation of information which
is not patented which i1s known only to cextain individuals within
a commercial concern whe are using i1t to fabricate, produce or
compourid an article or trade or a service or to locate minerals
or other subsLapces, having commerclal wvalue, and which glves its
users an-.opportuniity to Obualﬂ business advantage over
competitors.

2.4, "Tyvrpes and amcunts of alr poliutants discharged"” means,
with reférence to any source of emission of any substance into
the zir --
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2.4.a.

2.4.a.1. Emission data necessary to determine the
identity, amount, freguency, concentration, or other
characteristics (to fthe extent related to air gquality) of any
emisgsion which has heen emitted by the source (or of any i
pollutant resulting from any emission by the source), or any
combination of the foregoing;

2.4.a.2. Emissgion data necessary to determine the
identity, afount, Ifreguency, concentration, or other
characteristicsg {(to the extent related to air guality) of the
emigsions which, under an applicakle standard or limitation, the
source was authorized to emit (including, to the extent necessary
for such purposes, a description of the manner or rate of
operation of the source); and . , . -

Z.4.a.3. 2 general desgcription of thé lodation and/or
nature of the sSource to the exitent necdessary to identify the
source and to distinguish i1t from other scurces (including, ©o
the extent necessary for such purposes, a description <of the
device, installation, or operaticn constituting the scurce).

2.4.b., Notwithstanding paragrarh a of this subsection, the
following information shall be considered. to be emission data
only to the extent necessary to allow the Director to disclose
publicly that a source i1z (or is mot) in complizance with an
applicable standard or limitation, or teo allow the Director to
demonstrate. the feasibility, practicability, or attainability (or
lack thereof)] of an existing or proposed standard or limitation:

2.4.p.1. Information concerning ressarch, or the
results of research, on any project, method, device or
ingtallation {or any component thereof) which was produced,

developed, installed, and used only for research purposes; and

2.4.b.2. Information concerning any product, method,
device, or installation (or any component thereof) degigned and
intended to be marketed or uged commercially but not vet so
marketed or used. .

2.5. "Irifo¥rmation” means any books, papers, maps,
photogravhs, cards, tapes, recordings or other documentary
materials regardless of phvsical form or characteristics and all
air cguality data, emissicon data, and permit applications.

2.5. . "Persoh" means any and all persons, natural or
arcificial, including the state c¢of West Virginlia or any cther
gtate, ths United States of America, any municipal, statutory,
public or private corporation organized or existing undsr the
lawgs of this or anvy other sztate or country, and any firm,
partnership, ¢r association ¢f whatever nature.
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2.7. "Designes" means a natural person located in the State
of West Virginiz and identified in the cover Jdocument as the
designated representative who shall receive notice of the
Director’s determination of confidentiality in accordance with
this rule. Notice shzall be deemed sufficient 1f the Dirsctor
provides notice te the designee.

§45-31-3. Claim cf Confidentiality.

3.1. . Made When Information Submitted. A claim of
confidentiality shall be made in accordance with this rule at the
time the information claimed te ke ceonfidential 1s submitted to
the Director. If no claim of confidentizlity is made at the time
of submission or is not made in accordance with this ~ule, the
Director may make the informaticon available to the public without
further notice. :

3.2. . Information Previously Submitted. Information claimed
as confidential and submitted prior to the effective date of this
rule may be made available to the public unless the person who
gubmitted the Information establishes their claim of
confidentizlity in accordance with this rule and within one
hundred eighty (180) days of the effsctive date of this rule.

3.3. “Submission of Information Claimed Confidential.

3.3.a. Confidential Information. With the exception of
docunments of & size greater than 8 %" x 14", all information that
is claimed to be confidentizl and which is submitted in hardcony
form should be submitted on colored paper in order teo readily
identify such information. The person submitting the information
claimed as confidentizl shall mark esach page with "Claimed
Ceonfidential® with the date of such claim of conifiidentiality.

3.3.b. Justification for Confidentiality in Cover -
Document. Ezch submission of information to the Director, any
portion of which is c¢laimed to be confidential, shall be
accompanied by a cover document which shall be available for
public disclesure. The document shall, &F & minimum, identify the
parson making the submission of information claimed as
confidential, identify the reason for the submission of —
information, identify the name, an address in the state off West
Virginia, and telephone number of the designee who shall ke
contacted in accordance with this rule, identify each segment of
information within each page that is submitted as confidential,
provide the justification for each such segment of information
that is claimed confidenzizal, including tha criteria set forth in
subsection 4.1, and provide the period of time for which the
confidential treatment is desired by the business {(s.g., until a
certain date, until the occurrence of a specified event, or
permansntly.
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3.3.¢c. Cover Document as Baslis for Review. In the svent
that a wrltten request for informmaticn ig recelved in accordancs ) _
with W.Va. Code § 28B-1-1 et seqg., and which triggers a
confidentiality determination under this rule, the cover documant
Justifving the claim of confidentiality shall form the basis for
the Director’s review of the confidentiality c¢laim,

3.4. Redacted Submission of Information Claimed Confidencial
for Public Disclosure. For e€ach submission of information any
portion of which 1s claimed to be confidential, a complete set of .
the information, including the document justifyving the claim of o
confidentiality shall be submitted simultanecusliy on uncolored
vaper with the information claimed to be confidentizl blacked
out, and with the words “redacted copy - claim of
confidentiality” marked clearly on each such page, so that such a
set of information 1s suitable for public disclosure and provides
notice to the public that a claim of confidentiality has been
made. ’ ‘

3.5, Electronic Media. Informaticn that is claimed to be
confidential and which is submitted in electrcnic feorm shall be
identified as confidential in accordance with the cenventions of
the applicable software program. Such submissions shall include
a cover document meeting all of the reculrements of this section
regardless of whether that cover document is submitted in
electronic form or in hardcopy form. The subnmitter of
information in electronic form that is claimed to be confidential
shall provide notice to potential reviewers of the electronic - - -
data that information nas besen redacted from the submission.

§45-31-4. Determination of Confidentiality.

4.1, In the course of his or her revieweofo—reguest—=or
diselogure—made—determination of whether the information claimed
to be confidential is a_ trade secret in accordance with this
rule, the Director shall consider the following criteria:

4.1.a. The sersen sosewtinag = claim of confidentiality has
not expired by its terms, nor been walved cor withdrawn;

4.1.b. The person azsserting the claim of confidentiality
has szatisfadtorily shown that 1t has taken reascnable measures to
protect the confidentiality of the information, and that it
intends to continue to take such measures; :

4.1.c. The information claimed confidential is not, and
Nas not been, reasonably obtainable without the perscon’s consent
by other personsg {(&ther than governmental bodies) by use of .
legitimate means {(other than discovery based on a shoewing of
special need in a judicial or gquasi-judicial proceeding);

4.1.4. Ne¢ statute spec1flcallv requires dvsclosuve of the L
information; and '
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4.1 .e. E

4.1.e.1. The person has satisfactorily shown that
discleosure of the information i1s likely to cause substantial harm
to the businessg’'s competitive nogition; oxr

4.1.e.2. The information is voluntarily submitted
information, and its disclosure would likely to impair the
State’'s abililty to obtailn necessary information in the future.

4.2. Neotilce of Determination by the Director.

4.2.8. Upon a determination made pursusnt to reguest, tFhe
Director ghall provide written notice of his or her detesrminatiocn
of confidentiality to the designes and to the perscon reguesting:
the digclosure of confidentizl information pursuart-fe s seguest
= —Sii —Ced Ot et Sesx If the Dirsctor determines that
disclosure of information claimed confidential shall be made, the
notice shall advise the designee and the person reguasting _
disclosure of the information that will be discleosed, a time not
less than ten {10} days from the déte the notice was receilved oy
the designes, and place at which the person may inspect and copy
the documents. , }

4.2 . b. The Director mav perform a determination of -
confidentialitv without recuest, and upcrn such a determination,
the Director shall provide written notice of hig or her -
determination of confidentialityv to the desicnee.’

§45-31-5. Use of Confidential Materizl by the Director.

5.1. A claim of confidentiality shall in no way limit the
Director in the exsrciss of his or her powers or duties under the
West Virginia Code or any rule promulgated thereunder.

§45-31-6. Types and Amounts of Air Pollutants Discharged. .

6.1. No person shall claim as confidential, information
concerning the types and amounts of air pollutants discharged.




BUREAU OF ENVIRONMENT
GASTON CAPERTON 10 McJdunkin Road LAIDLEY ELI MCCOY, PH.D.
GOVERNCR Nitro, WV 25143-25068 COMMISSIONER

November 27, 1996

Ms. Judy Cooper /
Director, Administrative Law Division
Office of the Secretary of State
Capitol Complex

Charleston, West Virginia 25305

RE: 45CS5R31 - "Confidential Informaticn®
Dear Ms. Cooper:

This is to advise you that I am giving approval for filing
with your office and Legislative Rule-Making a notice of rule
modification on the zbove-referenced rule.

Your cooperation in this regard is very much appreciated.

If you have any questions or reguire additional infermation,
please feel free to contact Mark Scott at 759-051%5,

Laidley 1 McCoy, Ph.D.iiS////
Commissioner

LEM: cc
Attachment
cc: Mark Scott

Britt Ludwig
Carrie Chambers
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Agency: Division of Environmental Protection, ©Office of Air
Quality

Subject: Confidential Information 45CSR31

PERTINENT DATES .

Filed for public comment: July 10, 1996

Public comment period ended: August 29, 1996

Filed following public comment period: August 29, 1996
Filed LRMRC: August 29, 1996

Filed as emergency: n/a

Fiscal Impact: None

ARSTRACT
This rule repeals and replaces the current rule. The rule has
undergone a substantial rewrite. 01d references to the Air

Pollution Control Commission are deleted. The Office of Air
Quality contends that the refiling of the rule will aid it in
providing more timely responses to information requests, and make
the rule more closely reflect the intent o©f the authorizing
statute. This abstract addresses substantial changes in the
current rule.

Section 2 Several definitions have been amended to reflect
changes in the agency since the rule was last amended.

Section 3 has been totally rewritten. Segction 3.1 requires
that documents justifying the claim of confidentiality must be

filed when the information is originally submitted to the director.
The current rule requires no explanation of why the person filing
the protected documents believes the information is confidential.

Section 3.2 regquires that any documents filed prior to the
effective date of this amended rule will lose confidentiality
within 180 days unless the person asserting the claim submits the
necessary information meeting the new reguirements of this rule.

Section 3.3 provides that any documents that a person wishes
to be confidential must be submitted on both color paper and white
paper with the information blacked out on the white paper version.
Each document submitted as confidentjal must alse have a cover
document which will be available for public disclosure which
centains contact information, a complete 1listing of redacted

1




information, reasons for confidentiality, and the time period that
the information shall remain confidential. This document will be
the basis of the Director’s review and decision regarding whether
the information is confidential.

Section 3.4 This section provides that the version of the
information submitted with the redacted information blacked out
must state on each page of the document "redacted copy —- claim of
confidentiality."

i CAny information submitted by electronic nedia
shall include a cover document meeting the reguirements of this
section and also provide notice within the electronic information
of any information contained therein for which the confidential
privilege is claimed.

New Section 4 establishes guidelines for the director to
follow when mnmaking a determination as whether to disclose
information which is claimed confidential. Per Section 4.1 the
director shall consider the following: whether the claim of
confidentiality has expired, waived or withdrawn; whether the
person asserting the claim has shown reascnable efforts to protect
the information; if the information has not been available by
reasonable means to members of the public; whether state or federal
law requires its disclosure; whether the person has satisfactorily
shown that disclosure will cause harm to the business’s competitive
position, or, if the disclosure would inhibit the state from
cbtaining information in the future.

Section 4.2 establishes that notification of the director’s
decision regarding releasing claimed confidential documents will be
done in the time frame established in the WV Freedom of Information
Act. This section also provides that within ten days of the
directors decision regarding releasing claimed confidential
documents, that the director shall notify the person making the
request and the person asserting confidentiality of the directors
decision and provide a location to inspect the material.

Section 6 states that figures on the discharge of air
pollution cannot be claimed as confidential information.




AUTHORITY
Statutory authority: W.Va. Code, §22-5-10 provides:

The director shall promulgate legislative
rules regarding the protection of records,
reports, data or information, or trade secrets
as required by this section.

II. g PROPOSED LE LATIVE IN CO
- 5 : c E3 s Iy e A

No. The authorizing statute, WVC §22-5-10, reguires that
response to a confidential information release reguest be made
within five days. This provision should be placed in the rule in
Section 4.2 which currently requires only that the director
designate a location for inspection within ten days of the decision
regarding releasing the information. The reference to the Freedom
of Information Act should also be deleted from Section 4.2 of the
rule.

IIXI. DOES TEE PROPOSED LEGISLATIVE RULE CONFLICT WITH OTHER
R_WITH ANY OTHER E ADOPTE BY HE OR 2

AME

Iv. I8 THE PROPOSED LEGISLATIVE RULE NECESSARY TO FULLY
CCOMPLISE THE OBJECT OF THE STATUTE WHIC RQPOS

ULE 8 PROMULGATED?

Yes.
V. IS THEE PROQPOSED LEGISLATIVE RULE REASONABLE, ESPECIALLY AS
THE VENIENCE F THE GENER2 PUBLIC F_PLEREOND
AFFECTED BY IT?

BRSO

Yes.




VIi. CAN 'I'HE PQOPOBED LEGISLAT;VB RU’LE BE MADE LESS COMPLEX OR

VIII. OTHER.

Counsel has technical modifications to suggest.




West Virginia Legislature
Legislative Rule-Making Review Commilttee

Reom MB£7-State Capitol
Charleston, Wast Virginia 25305
(30£) 3474840

Senator Mike Ross, Co—Chair : Dabra A. Graham, Counsel

Delegate Vicki Douglas, Co-Chair Joe Altigzer, Associate Counsel
. Mario Rickersmon, Admr. Assistant
November 20, 1596 ) ]

NOTICE OF ACTION TAKEN 3Y LEGISLATIVE RULE-MARKING REVIEW COMMITTEE

el Ken Hechler, secretary of State, State reglster
TC: HMr. Zale Farlevy
=1

Cffice oI Air @uality
1358 Washington Street, East
Charlesten, WV 25311
FRCM: legislative Rule-Making Review Cemmittee

PRCPCSZID RULZ: Confidential Tnformation

The Legislative Rule-dMaking Review Committee recommends that the West Virginia

Legislature:
1. Authorize the agency to promulgate -he Legislative Rule

{a} as originally filed

(b) as modified by the agency X
z. Authorize the agency to promulgate rart of the Legislative

rule; a staterment o reasons for such recommencation s

attached, -
3. Authorize the agency to promulgate che Legislative rule -

with certain amendments; amendments and a statement of

reascns for such recommendaiticn is attached. —_—
4. Butherize the agency to promulgate the Lagislative rule

as mediiled with certain amendsments; amendmenis and a

sTatemsnt cI reascns for such recormendation is attached. .
3. Recommends that the rule be withdrawn; a stztement of

reasons Ior such recommendation is attached. I
Pursuant to Cede 2%A-3-11(c!, this nctice has been filed in the State
Registar znd with the agency preoposing the rule.
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Cceec

H. B. 2333

2i11-DFEP, Confidential

 (By Delegate(s) Douglas, Hunt, Compton,
Faircloth, Linch and Riggs)

S eseowzooz [Introduced March 3, 1997; referred to the

R - -Committee on the Judiciary,]

A BILL "to amend and reenact secticn cne, article three,
.Chapter sixty—-four cf the code of West Virginia, one

. thousand nine hundred thirty-cne, as amended, relating

ko | authorizing the division of environmental

crotection to promulgate a legislative rule relating

. Lc confidential informaticm.

Be it enacted by the Legislature of West Virginia:

That section ¢ne, article three, chapter sixty-four of

N

the .cocde. of _West  Virginia, one thousand nine hundred
thirtyv-cnre, as amended, e zamended and reenagied, to read

a3 follows: . —

T TR wE iy, S TUEE LIS

P TeaBfe T B - TRl IZm - R

ARTICLE 3. . AUTHORIZATION FOR BUREAU OF ENVIRONMENT TO
. PROCMULGATE LEGISLATIVE RULES.

$64-3-1. Division of envircnmental protecticn.
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. {a) The legislative ro¥es zule filed in the state

register on twenty-eighth day of July, one thousand nine

hundred ninety-five, authorized under the authority of

section four, article £iveé, “chapter &twenty-two of this
code, relating %o the divisicn of énvirornmental protection

{emission standards Zor hnazardowus alr

o

nllutants pursuant
to 4G CFR Part 63, 45 CSR 34), =re is authorized.

(b The legislative =ures Iule filed 1in~ the state
register on the twenty-eighth day of July, one thousand
nine hundred ninety-five, auvthorized under the authority of
section four, article five, chapter iwenty-two of this
code, modified by the division of envircnmental protection
toc meet the objections of the legislative rule-making
review commiitee and refiled in The stizate register on the
twenty-seventh day of October, cne thousand nine'hundred

ninety-five, relating to the division of envircanmental

protection (to prevent and gontrol air pcllution Ifrom
hazardous waste treatment, stcrage or disposal facilities,
45 CSR 25), === is authorized.

{¢) The legisiative rur=s 1ie flled in the state
register on the tweniy-eighth dav of July, one thousand
nine hundred ninety-five, atfthorized under the autherity of

section four, article five, _chapter twentiy-two of this

/

/ﬁ f
o
!
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code, relating o ﬁhe division of envircnmenzal protection
|

(acid =zain provisions apd permits, 45 CSR 33), =re 1s

atthorizsed. .

(d) The legislative rwres rule fil=d in the state

register on the thirty-first day of July, cne thousand nine

hundred ninety-five, authorized under the authority of

section six, article .seventeen, chapter twenty-twe cf this
code, mocdified by the division of environmental protection

to meet the objectigns of the legislative rule-making

review commitfes and refiled in the state register on the

glghteenth day of _ January, one thousand nine hundred
ninety-six, relating to the division of environmental

protection .(underground storage tanks, 47 CSR 36), =re is

aunthorized. . e .

(1" The legislative wures rule filed
register on the thirty-first day of July, one thousand nine
hundred ninesty-£five, authcrized under the authority of.
section six, article eighteen, chapter twenty-twe of this
coce, modified by the division of environmental protection
to.meet._the okjections of the legislative rule-making

review committee and refiled 1n the state register on the

.elghteenth dayv of January, _one thousand nine hundred
ninety-six, relating Lo the division of environmental

.in. the state
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protection (hazazrdcus waste managsment regulations, 47 CSR
35}, =re is auvthorized.

{f} The legislative =wres prule filed in the state
regilster ¢n the thirty-first day of July, ¢é¢ne thousand nine
hundred ninety-five, authorized under the authority of

section four, article three, chapter twenty-two of this
cede, medified by the division of environmental protection
te meet the cbjections ¢f the legislative rule-making
review commiitee and refiled in fthe state register on the

twenty-third day of January,

ong thousend nine hundred
ninety-six, relating to the division of envirgnmental
pretection {surface mining &rd reclamaticn regulatlions, 38
C3R 2Z), =re 1ls authorized with the fellowing amendments:
"On page 64, section 3.27, after the word 'Director?
by striking out the word 'may' and inserting in 1lisu

thereof the word 'shall';

On page B84, section 3.27, after the word 'completed’
by striking out the remainder of the first peragraph and
inserting in lieuw therecf the following words:

"and reclamation ac

tivities. are orgoing.’

On page 156, section 11.67{¢) (&) IiA) &Zter the word
'operations® by striking out the weords 'within five ({5)

yeazrs of the date of SMA zpproval,';
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On page 156,] section 11.6(c) (6) (B} =zfter the word
|

'{95-87)' by striking cut the words 'wiih‘n five (5) years

cf the date of SMA approvzl,';
On page 157, section 11.8&6(c! (6) C) zfrer the word
'State' by strixing out the words 'within five (5) vears of

the date Qf SMA approval,';

Cn page 183, section 11.6(d}18) {R), after the word
'applicant' by striking out the words 'within five (5)
years cof the cate of SMA zpprowval,';

On. page 164, section 11.£2(d) (&) (B), after the word

'38-877 by strikxing out the words 'within Zive (5] years of
the date of SMA aporoval, '’

On_page 164, sectlon 11.6(d) (6)(C), after the word

'wetlands' by striking out the words 'within five (5) vears

of the date of SMA approval,';

__On'page 169, seztion 11.6(e) (5) (A), after the wozd

'23-87" by striking oul the words 'within five (3) years of

the date of SMA approval,':

o page 183, secitipn ll.ﬁ(e}{S]{B)y after the word

Dy strikring out the words 'within fiwve

=\ (3) years
of the date oI ZMA approval,';

On. page 175, sechtlon 11.80F)(3) (A}, after the word
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of the date of 3MA appryoval,';
On page 173, sechtion 11.€{f)(5)(B}, aftsr thas word
"enhancement' by striking cut the words 'cf wet.ands within

five (3) years of the date of SMA approval,'.

- On

8

age 178, section 12.2 subsection {e) by striking

ry!

12.2.e in its entirety and inserting. in lieu thereof the
following: ' B ' T T T o o T
'Notwithstanding any cother provisicns of this ryle, no
bond release or reduction will be granted i1f, at the time,
water discharged from cr affected hy the operaticon reguires

chemical treatment in order tg gomply with applicable

effluent limitations or water quality standards: Provided,

=

That the Director may approve a reguest for Phase I Dut nct
Phase I1I or III, reléédsd I¥ the applicant demonstrates Lo
the satisfaction of the Directopr that either:

(&) The remaining bond is adequate to assure long ferm
treatment of the drainage; or

(B} The operator has irrevecably committed other

financial resolrces which are zdequate Lo assure long term
treatment ¢ tLhe drainage: Pr_ovidedL Thzt the alternate
financial resourcés must e in acceptable ZIorm, and meet
the standards set forth in Section 11 of the Act and

Section 11 of this rule: ~ Provided, hewsver, That the
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alternate financial arrangements shall provide a mechanism

whereby the Director can assume management of the rescurces

and treaiment work in the event that the operator defaults

il

cr any reascn: And provided further, That default cn a
treatment  obligaticn wunder this paragraph shall be
considered eguivalent to a bond Iforfeiture, "and the

operator will be subject Lc penalties and

sanctions,

including permit blocking, as iZ a pond forfeiture had

oscurred.. . L. LG s e
in

n_ordex to make such demonsiraticn as referenced

above, the applicant shall address, at a ninimum, &the
current and projected guantity and guality of drainage to
be .freated,”  "the anticipated duration of treatment, the

estimated capital and operating cost of the treatment

facility, and  the calculatlions which demonstrate the

adequacy _of _the remaining bond or of <the alternate

financial resources.'.

On page sixteen, section 38-2-2.106, after the words

'sum ©of the loading’ by inserting the words 'or driving':

and by strizing out the words 'in a constructed valley
£111, backiill, dam, or refuse plle' and inserting in lieu
Therecf the words 'as deterrined by acceptable engineering

praciices’;
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On page twenty-eight, section 38-2-3.Z21el, after the
words 'lim:ited number of rindr changes' by inserting the

words 'that _do o

ot significently affect the health, safety

or welfare of the public and';

On page thirty-six, section 38-2-3.61h) (2!, after the
words 'as defined in' by striking out the words 'Article 5D
of Chavter 20 nd inserting in lieu therecf the words
‘Article 14 of Chapter 22';

On payge thirty-nine, seciion 38-2-3.8(¢), at the end
afcer the words’ 'reasonable time for compliance.', by
inserting a new sentence to read as foilows: {P;ovided,
That those structures and Zfacilities, wnere it can be
demonstrated that reconstruction or revision would result
in grealter environmenta. harm and the performance standards
set forth in the Act and these regulations can otherwise be
met, may be exempt from revisioh or reconstruction.';

On page ong hundred geventy-eight, section 38-~2-
12.24{d), after "the words ‘'until all coal extracticn
cperations’ by inserting the words 'for the permit or
increment thereof', and after ¢the wcrds 'the entire
disturbed area' by,ingg:fingwtheAwq:g:,Lgpihgggwggrqét or

increment thereci':

Cn  page one hundred ninety-seven, section 3B-Z2-

o
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14.3(cy (2}, after the words 'medium -s the best' by
insercing the word 'reasonsbly';

And, T - - .

On page two hundred Zifteen, section 33-2-14.14({e) (4),

by striking the sentence 'Runoff ZIZrom areas above and

adjacent to the fill shall not be allowed to flow onto the

£ill surface, and shall- be Jdiverted intoe stabilized

diversion chennels, designed and constructed to safely pass
the peak rurncif from & 190 year,” 24 hour precipitation

evernt.' and imserting in lieu theresf the sentences

runoff from areas abeve and adiacent to the

'Surface wal

%

e s -

£ill shall  be  diverted into properly designed and

constructed stacilized diversion channels

= L,

which have Dbeen

designed using best current tecrnology tc safely pass the

veak runcif from a2 100 year, 24 heour precipitation event.

stability of the fiil, conircl erdsion, and minimize water

infiltration into the fill.'"
{g) Tne leglislative =wies rule filed .in _the state

reglster on the twenty-sixth day of July, one thousand nine

nundred ninety-five, zuthorized unde

P

- the authority of

section feur, article twenty-cne, ciaepfer twenty-two of

this code, modifiecd by the division cf environmental
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protection to meet the obpjections cf the legislative
rule-making review committee and refiied in the state
register on the fourteentih day of De;embe:, one thousand
nine hundred ninety-five, reléting o the divisicn of
envirenmental protecti;n (coalbed methane wells, 38 CSR
23y, =—e is authorized. e

(h} The legislative ruFes rule filed in the state
register on the twenty-third daympf gqyemberﬁ one thousand
nine hundred ninety-four, atthorized under the authority of
section eigni, article eleven, chapter Cweniy cf this code,
modified by the divisicn of enyi;pqpental,prgtgq;ion tc
meet the objections of the legislative rule-making review
committee and refiled in the state register on the
twentieth day of December, one thousand nine hundred
ninety-five, relating %o the division of cnvironmental
protection (waste tire management, 47 CSR 38G), =re is
authorized.

(i) The legislative ropFres _rile filed in the state
register on the twenty-second day of June, one thousand
nine hundred ninety-five, authorized under the authority of
section twenty, articie fiffeen, chapler CLwenty-twe of this

code, modified by the division of environmental protection

+*o meet the objecticons of  the

10
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review committeg and refiled o the state register on the
twenty-second day cof December, ‘one thousand nine nundred

ninety~five, Zeleting to the division <I environmental
protection. {sewage sludge management, 47 TSR 38D, =re is

vthorized with the emexdments set forth pel ow:

ﬂJ

Cn page ~seven, section 3.2.2, by striking out the
words "Table 3 of this rule will zutomaltically bz repealad
and replaced with Tszble 3B of this rule on December 31,

1887, unless this provision 1s mcdified prior to that

And, ST TITIIITTT T LoD T T e

Orrpage sevenR, sectlion 3.7.2, afier the word "rule.”
by inserting the follewing: The director is authorized
until Dec. 31, 19888, to Issue Vvariances! to this section to
allow Zand zpplication . te soils” hr;ch_eﬁceéd the maximum

soil congentrat

ticns. of mefals_listed in Takle 3 where scil
analyses demcnstrate that other scoil fzcters, including,
but not limited to, s0il._ pH, cation exchange capacity,
crgarnic matter coatent, or clay content, will ©limit
mobhility and evaillability of the metels. No later than
Jurie 30, 1888, the director "shall propcse revisions o

Takle 3 _to.adecuately protec:t scil guality, human health

11
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On page 20, by striking -the IZollcwing from Table 3:
"NOTE: Table 2 ¢I this rule will autonatically be repealsed
and replaced with Table 32 ¢f this rule on December 31,
1397, unless the provision cf paragraph 3.2.2 of this rule
is medified prior Lo that data.",

And,

Cn page 21, by striking ocut all cf Table 35,

{3} The legislative wruwiess.zule filed in the state

ragister on the thirty-first day of JTuly, cne thousznd nine

nety-five, authorized ander the authority of

-1

nundred n

[

(1

section four, article five, chagpter twenty-itwo of this
code, relating to the divisicon of environmental pretection
(vo prevent and contrel of air pollution from the emission
of volatile arganic compounds, 45 CSR 21), are authorized
with the following amendmsnti:

"On pages 170 and 171, by striking ocut section 40 in
its entirety and inserting in lleu thereof a new sectlon
40, to read as folliows:

§45-21-40. OQther  Facilities that Emit Volatile OQrganic
Compound (VOC) .
i. BAppllcabilicy.,

This secgticn 40. apslies fto any facility thait has

12




1 aggregate max__i_mum,;ﬁ_h_e_géc_e‘_pj,g_a}' Nggjsslons of 90 7 megagrams
2 (mg) (100 tons) or more oI volatile ovganic compounds
3 (VOCs) per calendar year in the absence rc‘:f centrol ol devices;
4 provided that this section 40. appiies tc .any source or
5 sources .within such facility other than those sources..
6 subject tg regulation under s_eg‘t;;onsn _l“J:_.w,_hroqgh_ 39 VocC
7 emissions.frow scurces regulated under se_i.gr_o;s 11. H’;‘rj.rough
8 39., but which fall belew the applicabil ity f_hresholds of
9 these secticrs, and thus_are nﬂt _subject cto the e_;n_@ssion_s
10 . contrei standards of these sections, shell 2e included in
11 the determinaticn of maximum 'tllep_rgtirqagl, er J.ssums for a
12 facility put shall not be subject to. the requirements of
13 this section 40.. Emissions from sources. tisted in section
14 40.1.4. shall not be included in the deatermination of
15 maximum thecretical.emissicons for & facility.

16 ~b. The owner or operator of a coating line or
17 creraticn, whose erissions are below this applicability
18 threshold, shell  comply with  the certiij:j,cation,
19 recordxeeping, and_ reporting reguirements _c_;_f_”siaction.
20 40.€.a. e . ;

21 €. The owner or cperator of a nen-ccating source,
22 . wheose emissicons are-below .this. applicability threshold,
23 shall comply with the certification, recordkeeping, and

13
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reporting requirements of section 40.6.Db.
d. The rejulrements of Lhls section 40. shall not
apply to coke ovens (including by-product recovery plants),

fuel compusticn sources, barge loading facilities, Jjet

engine test cells, vegefable oll processing facilities,

wastewater treatment facilities, ircon and steel production,
surface Impoundments, 2its; and Dbeoilers, industrial
furnaces, and incilnerators having a destructicn efficiency

of 85 percent or greagter.

-.&2. The reguirements o¢I this section 40. shall ﬁot
apply to any faciliiy bound by an order or permit,
enforceable by the Director, which limits the fagiliiy's
emissions to less thar 100 tons of VOC per calendar year
without the application of control devices.

4C.2. Definiticns. -~ 'As used in this section 40., all
terms not defined herein shall have the meaning given thenm
in secticn 2. “:_f R = -

2. 'Reasonably avallzblile control measures' (also
denoted as RACM) means an  emission limit or limits that
reflect the applicaticn of control | technology and/or
abatement technigues or measures that are reascnably
availlable, censidering . technoleglical  and  economic

feasibility. Such emissicn Llimits may be consicdered ¢on a

14
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plant~wide basls to achilieve em*ssaon redgc lon reguirements

in the most_cost effecfive manner.

! A

'ty

ugitive emissions” means those emissions which

could ngt reasonably pass *h*ou~h a stack, cnlmnej, vent,

or other functionally equl valent open‘ug

40.3. sStandards. -- The owner or operauor of a

facility subject to this section, 40. sha‘l‘

&. Except zs provided in section 40.3.b.,
1. With respect Lo any existing non-fuglitive

emission scurce which nas'@a$ mum Lqeo*e,_;al emlss1ons of

& pounds per hour or more, comply with an emission control
rlan established on a case-by-case basis approved by the

Direc “that meets. tne deFlnltlon of reasonamlv avalla le

control measures (RACM) and achieves at.1ea5u a 90 pe*cent

r&aggregafe, maxlmum

theoretical .emiskions from all ELCh non-i ugltlve em*sswon

sources sublect Lo RACM rechﬂrewents, and

2..With respect to each process unit producing a

product ¢or produchts, intermediate cr final, in excess of

~0C0 megagrams  (Mg) (2,100 tons) per year, regardless of

whether such. product cr products are listed in 40 CFR
€0.482, compiy with an emission control plan for fugitive

socurces using the mefhods a.d criteriz of sect ion 37., or

Cem ela L -

15
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alternative methods and criterxia approved by the Director.

The Direcfol may exempt a process unit from fugitive
emission control reguirerents upcn satisfactory

demonstration that emissions azre of minor significance.
"b. With respect to such sources as described in
sections 40.3.a.l. and 40.3.a.2., ;Qmplj with emissiocon
limits and measures Dbased upon an a;te;naﬁive enissions
reduction plan approved Dby the Director considering

technical, =conomic and alr gquality beneflt considerztions

.

that, at a minimum, maintains emissicn centrol nmeasures
incorporated zs part of any federally apprcved maintenance

plan for the county or ares “n &Hwﬂ Lhe source is located.

c. With respect o any source at = Iac*l y subject to

this section 40., which source nas maximum theoretical
emissions oI 6 pounds pear hour or more and is constructed,

modified or begins operating affer the effeciive date of

this rule, comply with a control plan develsped on a case-

by-case .basis approved by tne:Di:gctor that meets the

definition "of reasonably aval lable contral

technologqy

(RACT} in section 2.60., for both fugitive and non-

fugitive emission socurces. ]

40.4. 3ubnissicns and Approval of Zontrol Plans

2. Within 390 days after the efFe:Live ﬂate of this

L&
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rule, the owner or cperator oI a facility subjeqt to this

section 40. shall suomit any requlired amendments to the

case-by-case RACT conirol plans D*QVl“USlv subm**“ed to the

ot

Director, that revise such control plans To meet the

definiticn of reasonably available con_rol measures (RACM) .
b. Notwithstanding the provisions of section S.2.,
the owner or operator of a facility subject Lo this rule

solely due to this segtion-40., that requires a major

process change and/or major capital investment to combly

with RACM requiremenis; nay pretition the Dwrector for an

additional extension peyocnd Decemcer 31, 1896, for

compliance certification, &nd the Director may grant such

extensicn when _warranted. —  Providsd however, such
compliance certificatior date shall be nc later July 31
1597. e L G L T I DT

alternative emisslions reduction plan under this section 40.
unless such plan includes: .

1.

£ .commiftment to cevelop and submit a

complete BACT vlan to the Director within 180 days of a

finding by tThe Director that a violaticon of the Natlonal

Ambient Alr Quality Standard for ozons has occu*red within

the .county or maintenance area lP wh*ch tne source lS

S ama L e -
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located; and

2. A commitment o achizving full
implementation of RACT within Z years ¢I approval of the
RACT plan by the Director.

d. A finding by the Dirgctor that a violation of
the National Ambient Air Quality Standard for czone has
occurred shall be made based up&n verificaticon o¢f a
monitered ozone standard violation in the county or
maintenance area in which thHé scurce i= located. The three
maintenance areas (the Huntington area, comprising Cabell
and Wayne countles; Lhe Charlestion aresz, comprising Karawha
and Putnam counties; apd the Parkersburg area, comprising
Wwood county) shall be treated separately and independently

for anv such finding(s).

e. All RACM control plans, RACT contrcl plans, and
alternative emissions reduction plans approved by the
Directox pursuant to this section 40. shall be embodied in
a consent order or permit in accordance with 45CSR13 or
45CSR30, as requifed. A facility owner or gperator may at

any time petition the Director

Iy

o approve revisicns
these plans. The decision concerning said petition shall
be issued bv the Directcr in acccocrdance with 45CSR13 or

45CSR30, as reguired, or, @ consent order. Any such

. 18
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revisions shall be .subject tc the puplic par;icipation
regquirements of 45CSR13 oxr 43CSR3U.

£. The owner or operator of a facility subject to
this section 40. may submif for approval by the Director an
emission control plan that meets the definition of
reasonably available control technology (RACT) iIn section
2.60. T DT e i T

40.5. Test methods and procedures. —- The owner or
cperator cf any socurce subject Lo this section 40. shall

demonstrate compliance with section 40.3. by using the

.zprliceble test methods specified in sections 41. through

46 or .py _other _means_ approved Dby the Director.

Notwithstanding the_ Yegul

1irements of section 41.1., EPA

spproval. for_ alterpaZfe . fest methods Lo demonstrate

cempliance “shall not ke reguired for sources which are

subject solely te emission control reguirements specified

in section 40.3. . L _

. 40.6. Reporting  2rd Recordkeeping Reguirements for

_Exempt Noén-Czrtrol Technigue Guideline {CTG) Sources.

a. An owner or operator of 2 coating line or

is exempt from the emissicn limitations in

t

tion_ithaz

0
'a
®
H
fu
it

section 40.32. shell comply with the certificaticn,

racordkesping, and reporting regulrements in section 4.2.

16
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b. An owner or operator cf a non-coating scurce
that is exenpt fr@m'the emission limitations in section
40.3. shall submit, upon reguest by the Director, records
That document thét the source is exempt £from these
reguirements.

1. These records shall be submitted to the
Diraector within 30‘days from the date of request. -

2. If such records are not made available, the
source will be considered subject to the limits in section
40.3. ‘ . . e

40.7. Reporting and Recordkeeping Reguirements for
Subject Non-CTG Coét}ng,Sggr;gs.:;f An owner or operator of
a coating line or operation subject to this section 40. and
complying wifth éection 40.3. shall comply with the
certification, reccrdkeeping, and reporting requirements in
section 4.

40.8. Reporting and Recordkeeping Requirements for
Subject Non-CTG, Non-Ccating Sources.

2. The owner or operator of.the subject VOC scurces
shall perform all testing and maintain the results of all
tests and calculations required under sections 40.3. and

40.5. to demonstrate that  the subject scurce is in

compliance.

20,




a

10

11

12

13

14

15

16

17

18

18

20

21

22

23

b. The owner or operator of the subject VOC source
shall maintain these records in a readily accessible
locaticn for a minimum of 3 years, and snall make these

records avallable to.the Director upen verbal or written

reguest. ... UL LTI T T T LT T
c. The owner or operator of any facility containing
sources subject to this section 40. shall comply with the

requirements in section 5. except that such requirements,
as they apply to sourcas..solely subject to this section
40., may be modified by the Directeor upon petition by the
owner or cperater. .Any such modified requirements shall ke
embodied in the facility’s control plan (RACM, RACT or
alternative plan) and reflected in the asscociated consent
order or permit issued pursuant te 45CSR13 or 45CSRIN,. '™
{k} The legislative »rutes rule filed in the state
reglister on,Lhe{;wgpty:gggen;QMQQy_Qﬁ Quly,_one thousand
nine hundred ninety-five, authorized under the auvthority of
secticn five, article twelve, chapter twenty-two of this
code, modified by the division of environmental protection
Lo meet the objections of the legislative rule-making
review committeﬁmﬁnd%zgﬁilkﬂ,i&.P@?m§§?§?_§?9§§;é? on the
seventeenth day of Janudry, c¢né thousand nine hundred

ninety-six, ~ relating .to the division o¢f environmental

21




protection (monitoring well design standards, 47 CSR §0),
== 15 authorized.

(1} The legislative xures rule filed in the state
register on the :thirty~first day ¢f July, one thousand nine
hundred ninety-fiwve, authorized under the authority of
section five, article fifteen, chapter iLwenty-two of this
code, modified by the divisicn of environmental protection
to meet the objections of the legislative rule-making
review commlittee and refiled in the state register on the
twenty-fourth day of January, one thousand nine hundred
ninety-six, relating to the division c¢f envircnmental
protection (solid waste management, 47 CSR 38), =re is
autheorized with the foliowing amendments:

"On page 37, subdivision 3.8.4, affer the words 'frem
the uppermosi' by striking the word ‘significant.'

Cn page 142, by strik;ng the existing subdivision
4.11.2.2.2 and inserting in lieu therecf the folleowling:
'4.11.2.2.A
The monitoring frequericy for all censtituents listed in
Appendix I of this rule, must be at least twice a year
during the active life of the facility, including closure
and the post-ciosure periods. The director may reguire

nore frequent monitoring on a site-specific baslis by

22
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considering aquifer flow rate and existing quality of the

groundwater.' - _..__ .

On wage 148, by striking the existing subdivision
4.11.3.1.A., and inserting in lieu therecf the following:
"4.11.3.i.A. . S

The director may consider an alternative groundwater
protection standard in consultation with the environmental
quality board pursuant to ATCSRS77fQ;Nconstitpgnts for
which water quality standards have not been established.’

On pags 151, subdivisicn 4.11.5., by following the
words . 'any applicable groundwater quality protectionl

standards! by inserting the words 'and/or background

groundwater guality, pursuant to the regquirements of the

Groundwater Protection Act, WVC $§22-12-1l.ef. seq.'
I 0r page 132, svhdivision 4.11.6.b.A., by following the
words. "Be protective of human health and the environment!
inserting the words 'and maintain existing groundwater
quality, pursuant to the requirements of the Groundwater
Protection Act, WVC §22-12-1 et seq.!
On page 154, subdivision 4.11.6.d.B.(f), by striking
the words 'Resource value of the aguifer’ and inserting in
ligu therecf the words 'The hydrogeologic characteristics

of the facility and the surrournding land,'

23
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On page 154, subdivision 4.11.6.d.B(f). e} by striking
put the words "The hydrogeclogic characteristics of the
facility anq surrounding land;

And, by renumbering and relettering the remaining
subdivisions of the rule.

Cn page 156, subdivision 4.11.7.a.A., by following the
words 'Demonstrate conmpliance with' inserting the words
'the Groundwater Protection Act, WVC §22-1Z2-1 et seq.,
and/or the''

Ang,

On page 173, subdivision 5.4.3, by adding the
following sentence to the end of the subdivision: 'A class
D facility other than a class D-1 solid waste facility

shall not exceed two {2} acres in size.,'"

3 3 3 rads -

onn _the twenty-ninth dav of 2August, one thousand nipe

hundred nipetv-six, authorized under the authoriiy of

section ten, article five, chavter twentv-two, of this

to meet the obiections of the legislative rule-making

rtwenty~sixth day of November. one thousand pine hundred

ninetv-six, relating to the division of environmental

24
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NOTE: The purpese ¢ this bill is Lo authorize the
Division of Environmental Protecticn to promulgate a

legislative rule relating to Confidential Information.

Strike-throughs indicate language that would be
stricken from the present law, and uriderscering indicates
new language that would bas added. =~ = '
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Senate Bill No. 167

s) Ross, Anderson, Macnaughtan,

Senator(
(By Boley and Buckalew)

[Introduced March 3, 1997; referred to theth
Committes on Natural Resource.s;-and then to the
Committée on the Judiciary.]

A BILL to amend and reenact section one, article three,
chapter sixty-four of the code o0f West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to authorizing the division of environmental
protection to promulgate a legislative rule relating
to confidential information.

Be it enacted by the Legislature of West Virginia:

That sectioen one} article three, chapter sixty-four of
the code of West Virginia, one thousand nine hundred
thirty-one, 2s amended, be amended and reenacted, to read
as follows:

ARTICLE 3. AUTHCORIZATION FOR BUREAU OF ENVIRONMENT TO
"PROMULGATE LEGISLATIVE RULES.

§64-3~1. Division of environmental protection.

¥45-3/
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(a) The legislative »ruies rule Iiled In the state
register cn tLwenty-eighth day of July, one thousand nine
hundred ninety-five, authorized under the authority of
section four, article five, chapter twenty-two of this
cede, relating to the divisieon of environmental preotecticon
(emission standards ior hazardous air pollutant§ pursuant
to 40 CFR Part 63, 45 CSR 34}, =f= is authorized.

(b) The legislative ruZes rile filed in the state
reglster on the twenty-eighth day cf JSuly, ones thqusand
nine hundred ninety-five, authorized under the authofity of
section four, article five, chapter tCwentv-two of tThis
to meet the objections of the legisiative rule-making
review commitfiee and refiled in the state register con the
twenty-seventh day of October, one theousand nine hundred
ninecy-five, relating teo the division of Environment;l
protection (to prevent and contrel air peollution from
hazardous waste treaiment, storage or d;spOSal facilities,
45 CSR 235}, =re is authorized.

{¢) The legislative wrules rule filed in the state
register on the twenty-eighth day of July, one thousand
nine hundred ninety-five, authcrized under the authofity of

section Tour, arfticle five, chapter twenty-twe of this

2>
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ccde, relating to the division of envirormesntal protection
'acid _rain provisions and permits, {5 C3R 33), =are 1is

authorized.

o T

iled in the state

iy

{d) The legislative =wofes rule
register on the thirty-first day of July, cne theousand nine
hundred ninety-five, authorized under the autherity of
section six, article seventeen, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objecticns of the legislative rule-making
review committee and refiled in the state register on the
eighteenth day of January, one thousand nine hundred
ninety-six, relating to the division of envircnmental
protection {(underground storage tanks, 47 CSR 33}, =re is
anthorized.

(&) The legislative #otes rule filed in the state
register on the thirty-first day of July, one thousand nine
hundred ninety-five, authorized under the authority of
section six, article eighteen, chapter twenty-two of this
code, medified by the division ¢f environmental protection
to meet the cbijections of the legislative rule-making
review committes and refiled in the staie register on the
elghteenth day ¢f January, one thousand nine hundred

ninety-six, relating to the division co¢f environmental

LI
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protection (hazardous waste management regulations, 47 CSR
35), =&re is authorized.

{f} The legislative =rules rule Tiled .n the state
register on the thirty-first day of July, one thousand nine
hundred ninety-Ifive, authorized under the authority of
section four, article taree, chapter twenty-two of this
code, medifled by the division ¢f envirdhmental protection
to mest the objections o¢f the legislative :ulejmaking
review committee zand refiled in the state register on the
twenty-third day of January, one thousand nine hundred
ninety-six, relaring to the division of envirohmental
protection (surface mining and reclamation regulaticns, 38
CSR 2), =a=e is authorized with the following amendments:

"On page 64, secticn 3.27, after the word 'Director!
by sitriking out tﬁe word 'may' and inserting in lieu
therecf the word 'shall':

On page 64, secticon 3.27, after the word 'completed!
by striking out the remainder of the first paragraph and
inserting in lieu thereof the following words:

'‘and reclameifion activiiies are argoing.!'

On wpage 1536, section 11.6(ci (6! (A} after the wecrd
'operations' by striking out the words 'within five {5)

years of the date of SMA approwval,';
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On page .36, section 1I.6({(c} (6! /B) after
1(85-87) ' by striking out the words ’'within five
of the date of SMA apprcval,';

on page 157, section 1l.6(c) (6) (C) after
'State' by striking out the words 'within five (5]
the date of SMA approval, '

Or page 163, section 1I.86(d) (&} (R}, after
'applicant' by striking cut the words 'within
years of the date of SMA approval, ';

Or. rvage 164, section 11.6(d) (&) (B}, after
"85-87' by striking ocut the werds 'within Ifive (D)
the date of SMA approval, ';

On page 164, section 11.6€(d) (&) (C), after
'wetlands' by striking out the words 'within five
of the date of SMA approval,';

On page 169, section 11.&6{e) (5) (R}, alter
'55-87" by striking put the words 'within five (5)
the date of SMA apprcval,';

On page 169, section 11.6(e) (3) (B), efter
"wetlands' by striking cut the words 'within five
of the date of SMA apéroval,‘;

on page 1753, section 11.5(f) (31 (A, after

"95~87', by striking out the words 'within five

the

{5

the

vword

Years

word

years of

the word

five (5}

the word

vears of

the word

(3]

YeATrS

the word

years of

the word

(3}

years

the word

(5)

years
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of the date of SMA approval,!':;

On page 175, section 11.6(f){5)!B), after the word
‘enhancement' by striking out the words 'cf wetlands within
five (5) years of the date ¢f SMA approval,'.

On page 178, secticon 12.2 subsecticn (e) by striking
izZz.2.2 iIn its entirety and inserting in lieu thereof the
following:

"Notwithstanding any other provisions of this rule, no
bond reliease or reduction will be granted if, at the time,
water discharged from or affectied by the operation reguires
chemical treatment in order to compiy with applicable
effluent limitations or water gquality standards: FProvided,
That the Director may approve a reques: for Phase I but not
Phase II or III, relezse if the applicant demonstrates to
the satisfaction of the Directeor that either:

{A] The remaining bond is adegquate to assure long term
treatment of the drainage; or

(B} The operator has irrevocably committed other
financial resources which are adequate te assurz long term
treaiment of the drainage: Provided, Tnat the alternate
financial resources nust be in acceptable form, and meet
the standcrds set forth in Section 11 of the Act and

Section 11 of this rule: Provided, however, That the
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alternate financial arrangements shall provide a mechanism
whereby thne Director can assure management of the resources
and treatment work in the event that the cperator defaults
for any reason: And provided further, That default on a
treatment obligation under this paragraph shall be
considered eqguivalent to a bond forfeiture, and the
operator will be subject to penalties and sanctions,
including permit blocking, as if a bond forfeiture had
occurred.

In crder Lo make such demeonstration as referenced
above, the zpplicant shall address, =zt a minimum, the
current and projected guantity and gquality of drainage to
be treated, the anticipated duration of treatment, the
estimated capital and coperating cost of the treaitment
facility, and the «calculaticons which demonstrate the
acdeguacy of the remaining bond c¢r ¢f <the alternate
financial rescurces. )

On page sixteen, section 36-2-2.108, after the words
"sum cf the loading'® by inserting the words 'or driving!';
and by striking out the werds 'Iin a constructed valley
fili, backfill, dam, or refuse pile' and inserting in lisu
thereof the wnrds 'as determined by acceptable engineerinzg

practices’';
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On page twenty-eight, section 38-2-3.2(e), after the
words '"limited number of mincor chenges' by inserting the
words 'that do not significantly affec:i the health, safety
or welfere of the public and';

On page thirty-six, section 38-2-3.6(h) (5), after the
words "as defined in' by striking out the words 'Article 5D
of Chapter 20' and inserting in lieu thereof the words
'Article 14 of Chapter 227;

Cn page thirty-nine, section 38-2-3.8(c), at the end
after the wocrds 'reasonable time Zcor compliance.', Dby
inserting a new sentence Lo read as follows: 'Provided,
That those structures and facilities, where it can be
demonstrated that reconstruction or revision would result
in greater environmental harm and the performance standards
set forth in the Act and these regulations can ctherwise be
met, may be exempt from reﬁision or reconstruciilon.':

On page cone hundred seventy-elgnt, section 38-2-
12.2(d), after the words 'until all cozl axtraction
coperations' by inserting the words 'for the permit or
increment thereof', and after the words 'the entire
disturbed area' by inserting the wcrds 'for the permit or
increment thereof':

On page o©one hundred ninety-seven, section 38-2-




10

11

12

13

14

15

ls

17

18

139

20

21

22

23

iy

14,3({c) (2}, after the words 'medium 1z the best' by
iaserting the word 'reasonakly';

And,

On page two hundred fifteen, section 38-2-14.14(e) {4},
by striking the sentence 'Runcif <from =zrezs abQVe and
adjacent to the £ill shall not be allowed to flow onto the
£fi1l surface, and shall ke diverted into stabililized
diversion channels, designed and constructed to safely pass
the peak runcff from a 100 vear, 24 hour precipitation
event.' and inserting in lieu therecf the sentences
"Surface water runoff from areas above and adiacent to the
fi1l1 shall be diverted into properly designed and
constructed stabilized diversicon channels which @gve been
designed using best current fechnology to safely pass the
peax runcff frcm a 100 year, 24 hour precivitation event.
The channel shall ke designed and constructed to ensure
stakbility of the £ill, control erosion, and minimize water
infiltraticn into the f£i11.'"

{g) The legislative ruwres rule filed in ths state
register on the twenty-sixth day of July, one thousand nine
hundred ninety-five, authorized under the authority of
sgction four, article ftweniy-one, chapter twenty~tworof

this c¢ode, modified by the division of environmental
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protection fo meet the objections of the legislative
rule-making review committee and refiled in the state
register on the fcurteenth day of Decembar, one thousand
nine hundred ninety-five, relating to the division of
environmental protection (cecalped methane wells, 38 CSR
23), =re iz authorized.

(h) The legislative *»uzes zule filzed in the state
register on the twenty-third day of November, one thousand
nine nundred ninety-four, avtheorized under the zuthority of
section eight, article eleven, chapter twenty cof this code,
modified by the division of environmentzl protection to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the
twentieth dey of December, one thousand nine hundred
ninety-five, relating to the division of envircnmental
protecticn (waste _tire management, 47 CSR 38G), =re is
authorized.

(i1} The legislative +wutes rule filed irn the state
register on fthe twenty-second day of June, one thousand
nine hundred ninety-iive, authorized under the authority of
section twenty, article fifteen, chapter twenty-two of this
code, modified by the division of environmental protection

to meec the cokbjecticons of the legislacive rule-making

10
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review ccmmittee and refiled in the state register on the
twenty-second day of December, one ftlouszand nine hundred
ninety-five, relating tec the division of environmental
protection (sewage sludge management, £7 ISR 38D), =are is
authorized with the amendments set forth below:

On page seven, section 3.2.2, by strik;ng out the
words "Table 3 of this rule will automatically be repealed

and replaced with Table 3A of this rule on December 31,

1997, unless this provision 1is meodified prior to that

date.";

And,

On page seven, section 3.2.2, after the word "rule."
by inserting the following: The director is authorized

until Dec.- 31, 1889, to issue variances tc this section to
allow land applicaticn to soils which excesd the maximum
soll concentrations cof metals listed in Table 3 where soil
a2nalyses demcnstrate Lhat other soil factors, including,
but not limited to, soll pH, cation exchange capacity,
organ;c matter content, or clay content, will limit
mobility and avallability of the metals. No later than
June 30, 1985, the director shall propose revisions to
Table. 3 to adeguately protect soll gquality, human health

and the environment’',

11
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and,

On page T0, by striking the following from Tablz 3:
"NOTE: Table 3 of this rule will automatically be repealed
and replaced with Table 32 of this rule on December 31,
1897, unless the provision of paragraph 3.2.2 of this rule
is modified pricr to that date.",

And,

On page 21, oy striking out all of Table 3A.

{3) The leglslative =ulres ruls Iiled in the state
register‘on the thirty-first day of July, one thousand nine
hundred ninety-five, authorized under the authority of
section four, article £five, chapter twenty-fwo of this
code, relating te the division of environmental protecticn
{to prevent and control of air pollution from the emission
of velatile organic compounds, 45 CSR 21), are authorized
with the feollowing amendment:

"On pages 170 and 171, by striking cut section 40 in
its entirety and inserting in lieu therecf a new section
40, tc read as follows:

§45-21-40. Other Facilities that Emit Volatile Crganice
Compound {VOC)..
40.1. Applicability.

a. This section 40. zapplies to any facility that has

12
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aggregate maximum thesoretical emissions of 90.7 megagrams
{mg} (100 Llons; or more of wvolatile crganic cowmpounds
(VOCs} per calendar year in the absence of control devices;
provided that this section 40. applies to any source or
sources within such facility other than those scurces
subject to regulation under sections 11. through 3%. VOC
emissions from sources regulated under sections 11. through
32., but wWhich fall below the applicabiiity thresholds of
these sections, and thus are not subject to the emissions
control standards of these sections, shzll be included in
the determination of maximum theoretical emissions for a
facility but shall not be subject to the reguirements of
this section 40. Emissions from scurces listed in section
40.1.d. shall nect ke included in the determination of
maximum thecoretical emissicns for a2 facility.

b. The owner or operator o¢f a coating line or

operation, whose emissions are below this applicability

threshold, shall comply with the cer-ification,
recordkeeping, and reporting requirements of section
40.%.a.

c. The owner or operator of a non-ceocating source,
whos=z emissions are below this applicability threshold,

shall comply with the certification, recordkeeping, and

13
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reporting reguirements of section 40.6.0.

d. The requirements of this section 40. shall not
apply to coke ovens (including by-procduct recovery plants),
fuel combustion sources, barge .loading facilities, Jjet
engine test cells, vegetable o0il processing facilities,
wastewater treatment facilities, iron and steel production,
surface impoundrments, pits; and bolilers, industrial
furnaces, and incinerators having a destruction efficiency
of 9% percent or greater.

e. The requirements of this section 40. shall not
apply to any facility bound by an orxder or permit,
enforceable by the Directcr, which limits the facility's
emissions to less than 100 tons of VOC per calendar year
without the applicaticn of control devices.

4¢.2. Definiticons. == As used in this section 40., all
terms not definéed hérein shall have the meaning given them
in sectlion 2. =

a. 'Reascnably awvailable contrel measures' (also
denoted as RACM) means an enmission limit or limits that
reflect the application of control technology and/or
abatement technigues or measures that are reasonably
available, considering techrological and egonemic

feasibility. Such emission limits may be considered on a

14
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plant-wide basis to achleve emlssion et . .0 regu:raments

fr the most cost effscrive monrner.

L. VFugltive emissions”’ means Tllf2 emissicns which
could rnct reascnably pass througn 2 Lz, chimney, wvant,
or cther Iuncti:icnally eguivalent opening

10.3. Standards. - ?he owner or operator of =z
fzcilicy subkiect to this seczion 40. sha.l:

a. EIxcept as provided in section £7.IZ.0.,

1. With respect to any exlzting non-fuzogltive

n source which has maximum thecrz:ical emissicns zi

1]
=
Ve
0]
o0
Ja
Q

(A}

{},

S per hour gr more, comply with zn emissien control

Q

Eocun
plan establisrned on a cases-oDy-casse basis approvedrby the
Directcr that meets the definition of reascnably available
control measures (RACM) and achieves at least & 30 percenc
:edu:t;on in emissicns below the total laggregate’ max.num
theoretical emlissicns from all such rc--Iugitive emission

sgurces subject to RACM requirements; &ancs

2. With respect Lo each progess unlt producing a

¥

product or croducts, intermediate ox Iinal, o oexiess of

4

1000 megagrams (Mg) (1,100 tons) ner yesr, regard.ess of
whether such product or products =, -r3ies in &0 CFR
£0.482, compiy with an emissilon coot- L .an lor fugiiive

socurces using the methods and critsris U secticen 37., or

15
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alternative methods and criteria approved by the Director.
The Director may exempt & process unit from fugitive
emission controcl regquirements apon satisfactory
demonstration that emissions are of minor significance.

b, With respect to such scurces as described in
secticns 40.3.a.1. and 40.3.a.2., comply with emissicn
limits and measures based upon an alternative emissions
reduction plan approved by the Director considering
technical, economic and air quality beneflt considerations
that, at 2 minimum, maintains emission ccontrol measures
incorporated as part of any faderally approved maintenance
pian for the county or area in which the source is located.

c. With respect to any source at a faclility subject te
this section 40., which source has maximum theoretical
emissions of & pounds per hour or more and 1s constructed,
modified or begins opesrating after the effective date of
this rule, comply with a control plan developed on a case-
by-case basis approved by the Director that meets the
definition of reascnably available conirol technology
{RACT) in section 2.60. for hoth fugitive and non-
fugitive emission scurces.

40.4. Submissicns and Approval of Control Plans

a. Within 90 days after the effective date of this

16
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rule, the ocwnar or operaztor of a faciliiy subject to this
section 40. shall submit anv reguired amendments to the
case-by—-case RACT control plans previously submitted to the
Director, that revise such contrcl plans to meet the
definition of reasonably available control measures (RACM).

b. Notwithstanding the provisions of section S5.2.,
the owner or coperator of a facility subject to this rule
solely due to this section 40., that requires a major
process change and/or major capital investmant tc comply
with BRACM reguirements, may petiticn the Director for an
additional extension beyond December 31, 19386, for
compliance certification, and the Director may grant such
extension when warranted. Provided Thowever, such
compliance certification date shall be no later July 31,
1987,

c. The Director shall not approve az 2ACM plan or an
alternative emissions reduction plan under this section 40.
unless such plan includes:

- i. 2 commitment to develcp and subnit a
complete RACT plan to the Director within 180 days of a
finding by the Director that a viglaticn <f the Natiocnal

AZmbhient Alir Quality Standard for czone has occurred within

the county or maintenance area in which the source is

17




10

i1

12

13

14

15

16

i7

is

15

20

21

22

23

located; and

2. A commitment to. zchieving | full
implementation of RACT within 2 years of approval of the
RACT plan by the Director.

d. A finding by the Director that a violation of
the National Ambient Air Quality Standard for ozcne has
occurred shall be made based upon verification of a
monitored ozone standard violation in the county or
maintenance area in which the source is located. The three
maintenance areas {the Huntington arez, comprising Cabell
and Wayne counities; the Charleston area, comprising Kanawha
and Putnam counties; and the Parkersburg area, comprising
Wood county) shall be treated separately and independently
for any such finding(s}.

g. A1l RACM contrcl plans, RACT contral plans, and
alternative emissions reduction plans approved by the
Director pursuant to thls section 4C. shall be embodied in
a consent order or permit in zccordance with 45CSR13 or
45CSR30, as regquired. A facllity owner or operator may at
any time petiftlion the Director to approve revisions to
these plans. The decision concerning said petiticn shall

be issued by the Director in accordance with 453CSRi3 or

W

45CSR30, & Treguired, or a consent order. Any such
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revisions shall bese subiect tfo the public participation
reguirements of 45CSR13 or 435CSR30.

f. The owner or operator of a facllity subject to
this section 40. may Submit for approval by the Director an
emission control plan that meefts .the definition of
reasonably avallable control technology (RACT) in section
2.60.

40.%5. Test methods and ovrocedures, -- The owner or
operator of any source subject tc this section 40. shall
demonstrate compliance with section 40.3. by using the
zpplicable test methods specified in sectlions 41. .through
46 or by other means approved by the Director.
Notwithstandin the reguirements o¢f secticn 41,1., EPA
approval ZIor alternate test methods to demonstrate
complliance shall not be reguired for sources wnich are.
subiect solely to emission control regulrements specified
in section 40.3.

40.46. Reporting and Recordkeeping Reguirements for
Exempt Non-Control Technigue Guideline ({(CTG) Sources.

B a. An owner or operator of a coating line or
opzration that iz exempt from tThe emission limitations in
section 40.3. shall comply with the certification,

recordkeeping, and reportiing reguirements in section 4.2.
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b. An owner or operateocr of 2 non-coating source
that 1s exempT from the emission limitations in ssciion

40.3. shall sibmit, upon request by the Director, records

()

that document tha the source is exempt from these
regulrements.

1. These recocrds shall be submitted to the
Director within 30 days from the date of reguest.

2. If such records are not made available, the
source will be considered subject fo the limits in section
40.3.

-40.7. Repcrting and Recordkeeping Reguirements for
Subject Non-CTG Coating Sources. ~- AN owner or operator of
a coating line or operation subject to this secticn 40. and
complving with section 40.3. shall comply with the
certification, recordkeeping, znd reporting regquirements in
section 4. |

40.8. Repcrting and Recordkeeping Requirements for
Subject Non-CTG, Non-Coating Scurces.

a. The cowner or operztor of the subject VOC sources
shall perform all testing and maintain the results of all
tests and calculations requirsed under sectlons 40.3. and
40.53. to demonsirate that the subject source is in

compliance.
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L. The owner or operator of the subiect VL source
shall maintain these reccrds In a readlly accessible
locaticn for z minimum of 3 years, and shall make these
records available to the Director upcen verbal or written
raguest.

<. The owner or operator of any feciiity containing
sourcesLSubject tc this section 40. shall comply with the
reguirements in section 5. except that such reguirements,
as fthey apply t¢e sources solelv subject to this section
40., may be modified by the Director upon petiticn by the
owWwner or ¢perator. Any such mecdified reguirements shall be

embodied in the facility’s control plan ({RACM, RACT or

alternative plan) and reflected in the assocliated consent
crder or permit issued pursuant to 43CSR1I3 or 45CSR30.'¢
(k) The legislative rores rule filed in the state
register on the twenty-seventn day of July, one thousand
nine hundred ninety-IZive, auvthorized under the authority of
section five, article twelve, chapter twenty-twe of this
code, modified by the divisicn of environmental protectiion
o mesl the objections of the legislative rule-making
review commitiee and refiled in the state register on the
seventeenth day of January, one thousand nine hundred

ninety-six, relating to the divisieon of envircnmental
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protection (monitoring well design starndards, 47 CSR £0),
e is authorized.

{1} The leglsliative rutes rule filed in the state
register on the thirty-first day of July, one thousand nine
hundred ninety-£five, authorized under the authority of
section five, article fifteen, chapter twenty-two of this
code, modified by the division of environmental protection
tc meet the objections o¢f the legislative rule-making
review commitiee and refiled in the state register on the
twenty-fourth day of January, one thousand nine nundred
ninety-six, relating to the division of environmental
protection (solicd waste management, 47 CSR 3B}, =re 1s
authorized with tThe following amendmenis:

"On page 37, subdivisicn 3.8.4, after the words 'from
the uppermost' by striking the word 'significant.’

On page 142, by striking the existing subdivision
4.11.2.¢c.A and inserting in liel therecf the following:
'4.11.2.¢c.A
The monitoring freguency for alil constituents listed 1in
Appendix I of this rule, must be at least iIwice a year
during the active life of the facility, i1including closure
and the post-closure periods. The director may reguire

more fregquent monitoring on a site-specific basis by
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considering aguifer flow rate and existing quality of the
groundwater. ' _ __

On page 148, by siriking the existing subdivisicn
4,11.3.1.2. and inserting 1in lieu therscol the following:
'4.11.3.1.A.

The director may consider an aliernative groundwater
protection standard in consultation with the envircnmental
guality bocard pursuant to 4£7CSR57 for constituents for
which water guality standards have not been established.'

On page 151, subdivisicn 4.11.2., by following the
Words 'any applicable groundwater gquality proitection
standards' by inserting the words 'and/cr background
groundwater guality, pursuant fc the reguirzements o©f the
Groundwater Protection Act, WVC $22-12-1 et seqg.'

Tn page 13Z, subdivision 4.11.6.b.A.,, by following the
words 'Ze protective cof human health and the envirdnment’
inserting the words 'and meintain exlisting groundwater
gquality, pursuant to the reguirements ¢f the Groundwater

Protection Rct, WVC 8$22-12-1 ef seqg.’

--.2. On page 154, subdivision 4.11.4.d.E.{f}, by striking

the words 'Resource value of the aquifer' znc inserting in
lieu thereof fthe words 'The hydrogeclogic characteristics

of the facllity and the surrounding land,’

23




10

11

12

13

14

15

16

17

18

18

20

21

22

23

On page 154, subdivision 4.11.6.4.3(f).{e) by striking
cut the words "The hydrogeologic characteristics of the
facility and surrounding land;

And, by renumbering and relettering the remaining
subdivisions of the rule.

On page 156, subdivision 4.11.7.2.A., by following the
words 'Demonstrate compliance with' inserting the words
"the Groundwater Protection 2Zct, WVC §22-12-1 et Bsed.,

and/or the''’

2nd,
On page 173, subdivision 5.4.3, by adding the
following sentence to the end of the subdivision: 'L class

D facility other than a class D-1 solid waste Zfacllity
shall not exceed two (Z2) acres in size.'™

{m) The legislative rule filed in the state register

on the twenty-ninth day of August, one thousand nine

hundred ninetfv-six, authorized under the avthority of

section ften, articie five, chapter twentv-two, of this

to meei the oblections of the legislative rule-making

twenty-sixth dav of November, one thousand nine hundred

ninetv-six, relating *to the division of envircnmental
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proftection (geonfidential Iinformation, 45 CSR 31), is
authorized,

NOTE: The purpose of this bill is to auvthorize the
Division of Environmental rotection t¢ promulgate a

legislative rule relating to Confidential Information.

Strike-throughs indicate language <hat would be
stricken from the present law, and underscoring indicates
new larnguage that would be added.




