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BUREAU OF ENVIRONMENT
GASTON CAPERTON 10 McJunkin Road LAIDLEY ELI MCEOY, PH.D.
GOVERNCR Nitro, WV 25143-2506 COMMISSIONER

August 26, 1996

Ms. Judy Cooper

Director, Administrative Law Division
Office of the Secretary of State
Capitol Complex

Charleston, West Vlrglnla 25308

RE: 45CS8SR31 - "Confidential Information"

Dear Ms. Cooper:

This is to advise you that I am giving approval for filing
with your office the above-referenced rule as an Agency-Approved
Rule and submission to the Legislative Rule~Making Review
Committee.

Your ccoperation in this regard is very much appreciated.
If you have any questions or require additional information,
please feel free to contact Mark Scott at 759-0515.

Singerely yours,

Laidley Eli McCoy, Ph.D.
Commissioner

LEM:ccC

Attachment




DATE: August 29, 1996
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: G. DALE FARLEY

CHIEF, OFFICE OF AIR QUALITY

DIVISION OF ENVIRONMENTAL PROTECTION

LEGISLATIVE RULE TITLE: Series 31 - "Confidential Information”

1. Authorizing statute(s) citation W. Va. Code §§22-5-1 et seq.

2. a. Date filed in State Register with Netice of Hearing:

July 10, 1996

b. What other notice, including advertising, did you give of the hearing?

Class T legal advertisement filed in the Charleston Daily Mail
and the Charleston Gazette, The Dominion Post and the

Wheeling News Register & Intellicencer. An extensive mailing

was also sent out to the DEP and OAQ mailing lists.
c. Date of hearing(s): August 13, 1996

d. Attach list of persons who appeared at hearing, comments received,
amendments, reasons for amendments.

Attached X No comments received

e. Date you filed in State Register the agency approved proposed
Legislative Rule following public hearing: (be exact)

August 29, 1886




Name and phone number of agency person to contact for additional
information:

G. Dale Farlev, Cbéej;

QOffice of Air Quality

Phone; 558-2275

If the statute under which you promulgated the submitted rules requires
certain findings and determinations to be made as a condition precedent to
their promulgation:

a.

(Give the date upon which you filed in the State Register a notice of the
time and place of a hearing for the taking of evidence and a general
description of the issues to be decided.

N/A

Date of hearing: N/A

On what date did you file in the State Register the findings and
determinations required together with the reasons therefor?

N/A

Attach findings and determinations and resasons:

Attached N/A




BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

Rule Title: 43CS8R31 - "Confidential Information”

A, AUTHORITY: W.Va. Code §§22-5-1 et seq.
B. SUMMARY OF RULE:

45CSR31 “Confidential Information” establishes requirements for claiming
information that is submitted to the Director as confidential as well as the procedures for
requesting the disclosure of information that is claimed to be confidential. The rule is not
intended to replace procedures under the Freedom of Information Act, but rather to
determine how information that is claimed as confidential by regulated industry is to be
handled by the agency prior to any request for disclosure.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

W.Va. Code §22-5-10 requires the promulgation of a legislative rule regarding the
protection of records, reports, data or information, or trade secrets. Amendment to the rule
is sought in order t¢ make the rule administratively workable and to resolve conflicts with
existing requirements in the West Virginia Ccde.

D. _ . FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

Because this rule is mandated by the West Virginia Code, a federal counterpart does™
not exist. However, to the extent practicable, concepts found in 40 CFR 2.208 and 40 CFR
2.301 dealing with confidential information have been incorporzated in the rule.

E. CONSTITUTIONAL TAKINGS DETERMINATION:

The Director has determined that this rule will not result in taking of private property
within the meaning of the Constitutions of West Virginia and the United States of America.
The Director further finds that this rule is consistent with the requirements of chapter 22,
article 1A of the West Virginia Code.

F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

At their July 17, 1996 mesting, the Environmental Advisory Council (the “Council”)
made no comments on this rule. (See artached minutes of the July 17, 1996 Council
meeting).




MINUTES
DEP ADVISORY COUNCIL

July 17, 1996

The special meeting of the DEP Advisory Council was held July 17,
1996, at DEP’s headquarters in Nitro, West Virginia. The meeting
was called to order at 1:00 p.m. by Chairman Eli McCoy.

ATTENDING -~ Advisory Council:

Eli McCoy (Chairman) William Raney
William Samples Larry Harris

Rick Rokerts Jacgueline Hallinan
DEP:

Mark Scott Jerry Ray

Dick Cooke Mike Dorsey

Ken Ellison Dale Farley

Britt Ludwig Wendy Radcliff

Ken Politan Charlie Sturey

Ken Ward

Eli McCoy began the meeting by welcoming the Council members to
the Nitro Office for a special meeting that was scheduled to
discuss the proposed amendments to DEP’s 1997 rules. Mark Scott
said that in accordance with WV Code §22-1-3(c),which reguires
the Director of the Division of Environmental Protection to
consult with the Advisory Council prior to proposing any hew rule
and that Council’s recommendations will be recorded and made part
of the rule package when it is filed with Legislative Rule-Making
and the Secretary of State’s 0Office the end of August.

Mark briefly reviewed the proposed rules provided to the Council.
He noted that an amendment to an existing Environmental Quality
Board rule was filed recently regarding water guality standards.
Since this is a Board rule, and only requires the approval of the
Director for filing, it is not part of the DEP rule package the
Council has before them. He stated that a copy will be made
available to them if they would like to review it.

47C8R35 — “Hazardous Waste Management Rule'"

Mike Dorsey, Office of Waste Management, gave the Council a
brief explanation of the Hazardous Waste Management Rule. He




[ -

explained that all the proposed amendments, excluding one
sentence, were made to adopt the federal hazardous waste
regqulations by reference.

Bill Samples asked Mike whether someone complying with the
federal rule would alsoc be in compliance with the state
requirements.

Mike replied that if you are complying with the federal
rules, you are also considered in compliance with the state rule.

No specific comments on the rule were made by the Council.

46CSR32 = ""gnderground Storage Tank Ingurance Trust Fund"”

Ken Ellison, Office of Waste Management, gave a brief
summary of the changes that are being proposed for the
Underground Storage Tank Insurance Fund. General discussion was
held concerning changes in the UST rule, but no specific comments
were made by the Council.

Proposed Brownfields Legislation

Ken Ellison also explained the preoposed Brownfields
Legislation.

Bill Samples asked if remediation standards are being
develcoped.

Ken answered yes, they are in the precess, but they are very
preliminary at this point.

Bill Raney asked if the Brownfields rule will supersede
other existing federal or state requirements.

Ken said no -~ all other environmental rules have to be
adhered to.

Bill Samples asked about the time frame on the proposed rule
package.

RKen stated that the rule-drafting committee, which is
totally voluntary, has set a date of September to try to get the
first draft out. The law states that the agency only has to
propose the rule within a year of the effective date of the law.

Bill Samples said he believes it is important to get this in
place and implemented as soon as possible.




Larry Harris asked if the rule-drafting committee seems to
be working toward a consensus.

Ken stated that the Governor had requested Dr. Mary Wimmer,
Professor of Biochemistry at WVU, and Dr. Paul Hill, Chief
Executive Officer of the National Institute for Chemical Studies,
to co-chair the rule-making committee, and he feels they are the
real strength to achieving a consensus. He believes that the
participants are taking this task seriously and trying very hard
to reach a consensus.

Jackie Hallinan asked Ken what appears to be the most
contentious issue.

Ken replied that the most contentiocus issues are risk
assessment and risk management. There still needs to be a
consensus on a range of scientific and technical parameters to
use in risk assessment, and there is a different degree of
certainty as to what the results will be depending on which
parameters are selected. Risk management decisions have to be
made within a framework that recognizes that the risk assessor
may not be able to guantify the risk for many constituents. At
that point, the risk management decision becomes more of a
combination of analysis and deliberation of all the interested
and affected parties’ issues.

Since these rules are still in draft form, no specific
comments were made by the Council.

47CE8R38 = '"g8clid Waste Management Rule™

Dick Cooke, Office of Waste Management, briefly described
the changes proposed in the Sclid Waste Management rule. To
receive EPA approval, one sentence in the state code pertaining
to the $8,000 per acre cap on bonding needs to be removed.

Bill Samples asked if EPA has a limit set per acre. Dick
said that EPA does not have a limit.

Bill Samples said that as far as the code change DEP is
simply eliminating the $8,000 cap without substituting and not
imposing any restriction on bonding. Dick replied that is
correct. :

38C8R2 - M"gurface Mining & Reclamation Rules"

charlie Sturey, Office of Mining & Reclamation, explained
the changes in the Surface Mining and Reclamation Rule. He also
stated that all changes in the rule have a corresponding code
change.




The main concerns in the surface mining rule were as
follows: o

11.6 - Site Specific Bonding - Removal of the $5,000 cap:
Bill Raney asked the basis for removing the cap. Director McCoy
stated that removal of the $5,000 cap was at the insistence of
OSM. OSM believes that the cap when set at $5,000 would be
insufficient to reclaim some areas, i.e., coal preparation areas
or sites we have bonded at higher costs.

14.11 - Procedures to Obtain Inactive Status - Bill Raney
said he has concerns regarding the 10-year cap on inactive status
for prep plants or load-out facilities; especially for the larger
facilities that maintain good security.

Eli stated that prior to 1988 there was a problem with
reclamation of inactive sites, and regulations were promulgated
to take care of the problem. He said it doesn’t seem to be a big
problem now. He also stated that inactive status can be renewed
and regardless of what the agency’s action may ke, the decision
can be appealed before the Surface Mine Board, and they can
overrule any agency decision if they believe otherwise.

Eli asked Bill Raney if, from industry’s point of view, he
would like to see those numbers removed and propose some idea to
allow the inactive status to be extended longer.

Bill Raney stated that longer is not necessarily the
concern; going into active and back into inactive is, but feels
this is not the time to work out the details.

Larry Harris asked if we have a list of those inactive
sites. Eli said DEP does have a database list of over 200
inactive sites.

After Section 14.15 "Contemporaneous Reclamation Standards"
of the surface mining rule was explained, Bill Raney stated he
would like to go on record stating that this requirement in the
state rule is in excess of all federal reguirements.

Larry Harris asked if there is a tax or fee charged on the
basis of disturbed acres. Charlie Sturey replied that the bond
is not released.

A discussion was then held on Section 28 of the Code as it
relates to special authorization for reclamation of existing
abandoned coal on 5 acres or less if they are doing a certain
type of project.

The main concern with this proposed change was the removal
is limited to 5 acres. Rick Roberts asked what happens if you
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have a 40-acre development site and 20 acres of coal needs to be
removed. Director McCoy stated he did not realize there is a 5-
acre limit in the rule. He said DEP needs to look into that and
weigh the pros and cons of limiting the removal to 5 acres.

47CSR30_ - "WV/NPDEES Regqulations for Cocal Mining Facilities'

Ken Politan, Office of Mining and Reclamation, explained the
changes in the NPDES Regulation for Coal Mining Facilities.
There was general discussion among the Council members but no
specific comments concerning the changes.

47C8R11A = "Wasteloads

Jerry Ray, Office of Water Resources, gave a brief review of
the proposed new wasteload rule and explained the reason for the
new rule. He said the Office of Water Resources had originally
planned to file it as an Interpretative rule, but after review by
the Secretary of State’s Office, it will be filed as a
Legislative rule.

Rick Roberts expressed his concern with limiting the
wasteload allocation to 12 months. He believes that with
limitations on funding to construct wastewater treatment
facilities, or the time it takes to obtain other permits, the
time frame should be extended and asked if there is a waiver to
extend the permit in certain circumstances. Jerry Ray answered
no, there is no waiver.

Director McCoy stated that the problem with wasteload
allocations has only existed in the last 5 years. In the past,
anyone could obtain a wasteload alleocation and continue to get it
renewed for an undetermined amount of time. There is a potential
for someone to get a wasteload allocation, never use it, and then
sell their property and believe they are selling a wasteload
allocation with it to get greater value from the property.

38C8R10 ~ "Environmental Adveocate"

Wendy Radcliff, DEP‘s Environmental Advocate, explained to
the Council the circumstances behind refiling the Advocate rule.
When the office was created in 1994, DEP was asked to promulgate
rules setting forth the duties of the advocate office. DEP filed
those rules as Interpretive rules with approval from the
Secretary of State’s office. A legislative performance audit of
the Advocate office was conducted in April of this year. One of
the recommendations was to refile the rules as legislative rules.
These are identical to the interpretive rules filed in 1994.

There were no comments from the Council members.




I . formation'; 45CSR25 - "To Pravent
and Control air ntjion From Hazardous Waste Treatment.
Storage, or Disposal Facilitjies"; “45CSR34 - Emission Standards
for Hazardous Air Pollutants Pursuant to 40CFR Part 63'"; and
45CE8R16 — "gStandards of Performance for New Statiocnary Sources
Pursuant to 40 CFR Part eo"

Dale Farley, Chief of the Office of Air Quality said that
three of these rules (45CSR25, 45CSR34, and 45CSR16) are
incorporating by reference federal requirements that are
necessary to keep the program up to date under Title 5. He then
went on to explain the federal requirements to the Advisory
Council.

There were no substantive comments from the Council members
on these three DEP rules.

Dale briefed the Council members on the fourth DEP rule =
"Confidential Information". Compared to the other sectiocns in
DEP, Air Quality seems to deal more with confidential information
than any other. He said the most significant change in the rule
would allow DEP to move away from the situation of inspecting the
files, identifying all the documents, and then reviewing them
again to determine if the files are confidential.

Jackle Hallinan said she had read the proposed rule and .
believes it is a step in the right direction to hopefully inmprove
the FOIA process when information requested is contained in files
that also house confidential informatioen.

After the discussion of the Air Quality rules, Mark Scott
reminded the Council members that they could also submit written
comments on any of the proposed rules until the close of the
public hearing for that particular rule. He told the Council
that DEP will maill them a list of the public hearings that will
include the date, time, and location.

Director McCoy then adjourned the meeting at approximately
4:00 p.m. .




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: 45CS8R31 - Confidential Information

Type of Rule: X Legislative Interpretive Procedural
Agencw: Office of Air Quality _
Address: 1558 Washington Street, Fast

Charleston, WV 25311-2589

1. Effect of Proposed.Rule | .
Estimated Total Cost. | Increase:- Decrease | Current /| ~Next - after

$ -0- |8 -0- g -0- § -0- g -0-

Personal Service. -0- -0- -0- -0- -0-
Current Expense -0- -0- - -0- -0- -0-
Repairs and Alterations. -0- -0- -0- -0- -0-
Eguipment -0- -0- -0- -0- -0-
Other -0- -0- -0- -0- -0-
2. Explanation of above estimates:  The above estimates reflect the anficipation that

the amendment tc the exsting rule will not result in 2 change in the cost of
adminigtering the rule. ' '

3. Objectives of these rules: The objective of the rule is o establish requirements for
claiming as confidential information that is submitted to the Director as well as the
procedures for requesting the disclosure of information that has been claimed to be
confidential. Amendment is sought to improve implementaticn of the existing rule,
to ensure protection from public dissemination informaticn that is properly claimed
as confidential, and to provide complete disclosure of unprotected information to the
public.




Rule Title: 45 CSR 31 - "Confidential Information"

Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.

Please see section 2. . _ L , o

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

No impact other than impact of current rule.

c. Economic Impact on Citizens/Public at Large.

No impact.

Date: (Ju4éz fzj//f;f;f: o - o

Signaturé/ of Xgency Head or Authorized Reprensentative

.

<. Dale Far1%§’ -
Chief, Office of AirQuality




45CSR31

TITLE 45
LEGISTATIVE RULE
DIVISICN OF ENVIRONMENTAL PROTECTION
~ QFFICE OF AIR QUALITY

SERIES 31 o
CONFIDENTIAL INFORMATION

§45-31-1. Geheral.

1.1.  Scope. =-—- This series establishes the reguirements Ifor
claiming information submitted to the Diractor as con"'dential
and the procedures for determinations of confidentiality in

accordance with the provisions of W.Va. Code $§52zZ-5-10.

1.2. Authority. =-- W. Va. Code 882Z-2-1 =t seq.

1.3. riling Date. ——- T T

1.4. Effective Date. --

1.5, Repeal of Former Rule. This legislative rule repeals

and replaces 45 CSR 31, “Confidential Information” which became
effective on July 7, 1983. ’

§45-31-2. Definitions.

2.%. "Director™ means the Direcior of the Divisicn of
Environmental Protection or such other perscn teo whom the
Director has delegated autnorlty or dutles pursuanr tc W.vVa. Code
§§22-1-1 et seg.: ™

2.2.  "Division of Environmental Protecticn™ or "DEP" means -
West Virginia Division of Environmental Protection created Dy the
provisicons Qf W. Va, Code 58522-1-1 et sedq.

2.3. “Trade 3Secrets” may include, but are not limited to, any
formula, plan,” pattern, process, tool, mechanism, compound,
procedure, production dara, or comprlatlon of information which
is not patented which is known only to certain individuals within
a commercial concern who are using it to fabricate, produce or
compound an article or trade or a service or to locate minerals
or other substances, having commercial value, and which gives its
usgers an opportunlry To ootal business advantage over
competitors. o _ LT T ' :

2.4, "Types and amounts of air poquLants discharged" means,
with reference to any source of emrsszon of any substance intoe
the air -- .

2.4.za.




45CSR31

2.4.a.1. Emission data necessary to determine the
identity, amount, frequency, concentration, or other
characteristics (to the extent related to air cuality) of any
emission which has been emitted by the scurce (or of any
pollutant resulting from any emission by the source}, or any

combination of the foregoing; -

2.4.a.2. Emission data necessary to determine the
identity, amocunt, Ifrequency, concentration, or other
characteristics (to the extent related to alr guality) of the
emissions which, under an applicable standard or limitation, the
source was authorized f£o emit (including, to the extent necessary
for such purpcses, a description ¢f the manner or rate of
cperation of the source); and B - -

2.4.a.3. A general description of the location and/or
nature cf the source to the extent necessary to identify the
scurce and to distinguish it from other sources {including, to
the extent necessary for such purposes, a description of the
device, installation, or cperation constituting the sourcej}.

2.4.b. Notwithstanding paragraph a of this subsection, the
following information shall be conslidered to be emission data
cnly to the extent necessary to alliow the Director Lo discliose
publicly that a source is {(or is not) in compliance with an
applicable standard or limitation, or to allow the Director to
demonstrate the feasibility, practicability, or attainability (or
Lack ftherecf) of an existing or proposed standard or limitation:

2.4.p.1. Information concerning research, or the
results of research, on any preoiect, method, device or
installation (or any cemponent therecf) which was produced,

developed, installed, and used cnly for research purposes; and

2.4.0.2. Information concerning any product, method,
device, or installation (or any component thereof) designed and
intended to be marketed or used commercially but not yet so
marketed or used.

2.5. "Information" means any bocks, papers, maps,
photographs, cards, tapes, recordings or other documentary
materials regardless of physical form or characteristics and all
ailr cuality data, emission data, and permit azpplications.

2.6, "Person™ means any and all perscns, natural or
artificial, including $£He state ©of West Virginia or any other
state, the United States of America, any municipal, statutory,
public or private corporation organized or existing under the
laws of this or any other state or country, and any firm,
partnership, or assoclation of whatever nature. -

2.7. T“Designee” means a natural person located in the State
of West Virginlia and identified in the cover document as the

2




45CSR31

desxgnauea representative whe shall receive notice of the
Diractor’s determinaticn of confidentizlity in accordance with
this rule. Notice shall be deemed sufficient 1If tne Director
provides notice to the designee.

§45-31-3. C(Claim of Confidentiality.

3.1. Made When Information Submitted. A claim of }
confidentiality shall bé made in accordance with this rule at the
time the infcrmation claimed to e confidential 1s submitted to
the Director. If no cldim of confidentiality is made at the tims
of submission ¢¥ ‘is noft made in accordance with this rule, the
Director may make tha lnLormabﬁon avallable to the public without
further notice. =

3.2, Information Previously Submitted. Infermation claimed
as confidential and submitted pricor to the effective date of this
rule may ke made available to the public unless the person who
submitted the information establishes their claim of
confidentiality in atcordance with this rule and within one
hundred eighty (180) days of. the effective date of this rule..

3.3. Stbmission of Informatilion Claimed Confidentizl.

3.3.a. “Confidentiadl Information. With the exception of
documents of a size ¢greater than 8 %” x 14", z2l1i information that
is claimed to be confidential and which is submitted in hardcopy
form shounld be subnitted on colored paper in order te readily
identify such informaticon. The person submitting the information
claimed &s confidential shall mark each page with “Claimed
Confidential” with the date of such c¢laim of confidentiality.

3.3.b. Justification for Confidentilality in Cover
Document. Each submission of informaticn to the Director, any
portion of which is claimed to be confidential, shall be -
accompanied by a cover document which shall be available for
public disclosure. The document shall, at a minimum, identify the
person making the submission of information claimed as
confidential, identify the Tedscon for the submission of
information, identify the namé, an address 1in the state c¢f West
Virginia, and telephcne number of the designee who shall ke
contacted in accordance with this rule, identify each segment of
inférmaticn within each page that is submitted as confidential,
provide the Jjustification for_ &ach such segment of information
that is claimed confidential, including the criteria set forth in
subsection 4.1, and provide the periocd of time for which the
confidential treatment 1ls desired ny the business (e.g., until 2
certain date, until the occurrence of a specified event, or
rermanently. )

3.3.c. Cover Document s Basis for Review. In the event
that a2 written reguest for information is received in accordance

3




45CSR31

with W.Va. Code § 28B-1~-1 et sed., and which triggers a
confidentiality determination under this rule, the cover document
Justifyving the claim of cénfidentiality shall form the basis for
the Director’s review of the confidentiality claim.

3.4. Redacted Submission of Information Claimed Confidential
for Public Disclosure. For each submission of information any
portion of which is claimed to be confidential, a complete set of
the information, 1ncludlng the document justifying the claim of
confidentiality shall be submitted simultanecusly on uncclored
paper with the information claimed toc be confidential blacked
out, and with the words “redacted copy - claim of
confidentiality” marked clearly on each such page, so that such 2
set of information is suitfable for public disclosure and provides
notice to the publlc that a claim of confldentﬁalwuy has been
made. - . —- _

3.5. Electronic Media., Information that i1s claimed t£c be
confidential and which is submitted in electronic form shall be
identified as confidential in accordance with the conventions of
the applicable sofiware program. Such submissions shall include
a cover document meeting all of the requirements of this section
regardless of whether that gover document is submitged in
electronic form or in hardcopy form. The submitter of
informaticon in electronic form that” I &laimed to be confidential
shall provide notice to potential reviewers of the electronic
data that information has been redacted from the submissicn.

§45-31-4. Determination of Confidentiality.

4.1, In the course of his gor her review of a regquest for
discleosure made in atccrdance with thlS rule, the Directcr shall
consider the following Criteria: - C -

4.1.a, The persor asserting a claim of confidentiality
which has not explred by its terms, nor been walved or withdrawn;

4,1.b. The person asserting the claim of confidentiality
has satisfactorily shown that it has taken reasonable measures to
protect the confildentiality of the information, and that it
intends to continue to take such measures;

4,1.c. The information claimed confidential is not, and
has not been, reasconably obtainable without the person’s consent
by other persons (other than governmental bodies) by use cof
legitimate méans (other than discovery based on a showing of
special need in a judicial or guasi-judicial.proceeding);

4.1.d. Ne¢ statute specifically requires disclcsure cof the
information; and ) . } o

4.1.e. Either— - LT T -




45CSR31 -

£.1.e.1. The person has satisfactorily shown that
disclosure of the information is likely to cause substantial harm
to the business’s competitive pesition; or .

4.1.e.2. The information is voluntarily submitted
information, and its disclosure would likely to impair the
State’s ability to cobtain necessary information in the futuze.

4.2. -Notice of Determinztion by the Director. The Director
shall provide written notice of his or her determination of
confidentiality to the.designee and to the person reguesting
information pursuant to a request under W.Va, Code & 29-1-1 et
seg. If the Director determines that disclosure of informatiocn
claimed confidential shall be made, the notice shall advise the
designee and the perscn requesting disclosure of the information
that will be disclosed, a time not less than ten (10) days from
the date the notice was recelived by the designee, and place at
which the person may inspect and copy the documents.

$45-31-5. Use of Confidential Material by the Director.

5.1. A claim of confidentiality shall in no way limit the

Director in the exercise of his or her powers or duties under the
West Virginia Code or any rule promulgated thereunder.

§45-31-6. Types and Amounts of Air Polliutants Discharged.

6.1, ©No person shall claim as cenfidential information
concerning the types and amounts of air pollutants discharged.

£45-31-7. Severability.

7.1. The provisions of this legislative rule are severable
and if any provision or part thereof shall be held invalid,
unceonstitutional, or inapplicable to any person or circumstance,
such invalidity, unceonstitutionality, or inapplicability shall
not affect.cor impair any other remaining provisions, sections, or
parts of this legislative rule or thelr application to any
persons and circumstances.
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DIVISION OF ENVIRONMENTAL PROTECTION

GASTON CAPERTON 1558 Washingteon Street East LAIDLEY ELI MCCOY PHD.
GOVERNCR ' Charleston, WV 25311-2599 DIRECTOR
July 10, 1998

Charlesten Newspapers
Legal Ad Department

P. O. Box 2893
Charleston, WV 25330

Dear Emerald:

Please publish the attached "Notice of Public Hearing and Public Comment Pericd" as
scon as possible as a Class | legal advertisement in both the Gazetie and Daily Mail. The
publication must occur ne later than Sunday, July 14, 1986 and must not be published cn
Sunday as a matter of law. We would like the ad to run in the Friday, July 12th editions, if at all
possible. If you have any questions regarding this matter, please contact Tammy Mowrer at

o58-2275.

You may submit your invoice and a tear sheet to the attention of Ms. Nadine Sitton,
1558 Washington Street, East, Charleston, West Virginia 25311.

incerely yours

Daie Fariey

Chief, Office of Air Quality

DF/tlm

Enclosure

Office of Air Quality
Phone: (304) 558-4022 Fax: (304) 558-3287
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DIVISION OF ENVIRONMENTAL PROTECTION

GASTON CAPERTON 1858 Washington Street East LAIDLEY ELI MCCOY PHD,
GOVERNOR Charleston, WV 25311-259¢% DIRECTOR
July 10, 19986

Wheeling News Register & Intelligencer
Legal Ad Depariment

150C Main Street

Wheeling, WV 26062

Dear Sir:

Please publish the attached "Notice of Public Hearing and Public Comment Period" as
soon as possible as a Class | legal advertisement. The publication must occur no later than
Sunday, July 14, 1898 and must not be published on Sunday as a matter of law. We would
like the ad to run in the Friday, July 12th editicns, if at all possible. [f you have any questicns
regarding this matter, please contact Tammy Mowrer at £558-2275.

You may submit your inveice and a tear sheet to the attention of Ms. Nadine Sitton,
1558 Washington Street, East, Charleston, West Virginia 25311.

Sincerely yours,

Dol AWM

Dale Farley
Chief, Office of Air Quality

DFAIm

Enclosure

Office of Air Quality
Phone: (304) 558-4022 Fax: (304) 558-3287
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NOTICE OF Puaurm AND

PUELJC COMMENT PERICD
On Tussday, August 13, 19948 beginning at 8:00 p.rm.,
the YWest Yirginia Division of Environmental Protec:

won, Office of Alr Quailty will hold & publie heasing -

or{ proposnd ravisions {o the following isgislative

rulen;

45CSA1E "Standsrds of Performence for New Ste-

tionary Sources™

ASCSA2S "To Prevent and Control Alr Pallution From

:uﬂdou: YWaste Treatment, Storage, or Diaposal |
aciitins™

4SCSA31 "Confidantial Information

45CSR34 “Emlesion Stacerde for Hmr&cm Air Pol-

lutants Pursuant to 40 CFR Part 83"

Upon suthenzation and promulgsten of revisions to

ASCSR14 and ASCSRIL, the Oifice of Alr Quaiity will

3s¢k ladarai deegation of authority from the U.S.

Eavirenmants! Protection Agsncy to :mpiom-m nnd

anforte the vavised standards. - e

‘% n authotization and pmmutg:ﬂon ar rrm}onlw

/25, the rule will be submdted to the U.S. Emvi

renmental Protecsion Agency 4% plr‘t of the Sut.

Hazsrdous Waste Management Prog

The hesring will be held in the D’fﬁcn ni Alr Qua]lwfs

Lonferanca Room located at 1558 Washington Sireet

East, Charieston, Wast Virginia. The heating Is cpen

1o the public. Written and oral commants by tha pub-
lis will be actepted duting the hasring oh August
13th and will be made a part of the rulamaxing
rasord, The public may alss submit writen com-
manis by mail or ather dalivery to the Office of Alr
Quality through August 13th for inclunion in the rule-

rraxing recerd at the foilowing address:

Q. Cale Farlay, Chisf

Office of Air Quality

1558 Washington Street East

Chaslerton, WV 25311-2558

Copits of tha propossd legislathvs ruies will be avail-

abls for public review on or bafore July 12, 1595 at

the THice of Adr Cluamy’; Charleston office, The pro-
powad Iegisiathre rules wik alao be evail abix far pub-
lig review on or bafors July 12, 1958 &t ths Offics of
Air Quality's regicnst otfices locaind at 103 Acama
Strast. Aoom M-2, Fairmont; 1511 Warwood Avenus,
Whealing: and Naw Cresek, WY,

N.R. July 12, 1998

|
l
1

STATE QF WEST VIRGINIA.

COUNTY OF GEIQ.
I Bennis Mattern for the publisher of the

WHEELING NEWS-REGISTER
HRERING AR PR G ER
WHEELING, STATE OF WEST VIRGINIA, hereby certify thar the annexed publication
was inserzed in said newspaper o the following dates:

newspepers published in the CITY OF

July 12, 13%%
corimencing on the 12 dzy of auly . 15.9%
Given under my hand this uhe! dr:yof ‘u'I" I9_QF
r*%
L5
Sworm to and subscribed before me this /Z'/ dav of

f
(ot 9¢ at WHEELING, OHIO COUNTY, WEST

mc:{:/w"m / | A

J e

af, in dnd for OFIO COU:WQWEST VIRGIN,

A /; 2065
Y

\ -
< %M 7 N o W=
Notary Puplic

My Commission expires

OanCLA.L SEAL
NOTARY PUALIC
STATE OF wesT VIRGiNA
JEAN DIANE BARNES
515 Mawt Sroet
2, Wast Virgin
My Commission umcgs A:; 215232205




DIVISION OF ENVIRONMENTAL PROTECTION
GASTON CAPERTON 1558 Washington Street East LAICLEY ELI MCCOY PHD,
GOVERNOR Charleston, WV 25311-2599 DIRECTOR
July 10, 1988

Dominion Post

Classified Ad Department
Route 7 Greer Building
Morgantown, WV 26205

Dear Sir:

Please publish the attached "Notice of Public Hearing and Public Comment Period" as
soon as possible as a Class | legal advertisement. The publication must occur no later than
Sunday, July 14, 1986 and must not be published on Sunday as a matter of law. If you have
any questions regarding this matter, please contact Tammy Mcwrer at 558-2275.

You may submit your invoice and a tear sheet to the atiention of Ms. Nadine Sitton,
1658 Washington Street, Easi, Charleston, West Virginia 25311.

Szncere yours

Dale Farley S

Chief, Office of Air Quality

DF/tim

Enciosure

Office of Air Quality
Phone: (304) 558-4022 Fax: (304) 558-3287




FILED

NOTICE OF PUBLIC HEARING AND Jnl0 4 33Pl'%
PUBLIC COMMENT PERIOD

On Tuesday, August 13, 1996 beginning at 6:00 p.m., the West Virginia Division
of Environmental Protection, Office of Air Quality will hold a public hearing on proposed
revisions to the following legislative rules:

45CSR16 *Standards of Performance for New Stationary Sources”

45CSR25 "To Prevent and Control Air Pollution From Hazardous Waste
Treatment, Storage, or Disposal Facilities”

45C8SR31 "Confidential Information"

450SR34 = "Emission Standards for Hazardous Air Pollutants Pursuant to 40
CFR Part 63"

Upon authorization and promulgation of revisions to 45CSR16 and 45CSR34, the
Office of Air Quelity will seek federal delegation of authority from the U. 5.
Environmental Protection Agency to implement and enforce the revised standards.

Upon authorization and promulgation of revisions to 45CSR25, the rule will be
submitted to the U. 8. Environmental Protection Agency as part of the State Hazardous
Waste Management Program.. .. . . . L )

The hearing will be held in the Office of Air Quality's Conference Room located
at 1558 Washington Street East, Charleston, West Virginia. The hearing is open to the
public. Written and oral comments by the public will be accepted during the hearing on
August 13th and will be made a part of the rulemaking record. The public may also
submit written comments by mail or other delivery to the Office of Air Quality through
August 13th for inclusion in the rulemaking record at the following address:

G. Dale Farley, Chief

Office of Air Quality

1558 Washington Street East
Charleston, WV 25311-25089

Copies of the proposed legislative rules will be available for public review on or
before July 12, 1996 at the Office of Air Quality's Charleston office. The proposed
legislative rules will also be available for public review on or before July 12, 1996 at the
Office of Air Quality's regional offices located at 109 Adams Street, Room M-2, Fairmont;
1911 Warwood Avenue, Wheeling; and New Creck, WV,




OAQ MAILING LIST FOR PUBLIC HEARINGS/MEETINGS

Mr, Larry Myers

Allegheny Power Service Corp.
800 Cabin Hill Drive
Greensburg, Pennsylvania 15601

Mr. Brian Broderick

BNA PLUS
Bureau of National Affairs
1231 25th Street, NNW.
Washington, D.C. 20037

Mr. Greg Scandrett

ERM Midwest

5088 West Washington Street
Charleston, WV 25313

Ms, Becky Fleming
Charleston Daily Mail
1001 Virginia Street, East
Charleston, WV 25301

Mr. Norm Steenstra
Environmental Coordinator

West Virginia Citizen Action Group
1324 Virginia Street, East
Charleston, West Virginia 25301

Charleston Gazette
1002 Virginia Street, East
Charleston, WV 25301

Ms. Joline Brady
103 Timberlake Circle
Scott Depeot, WV 255860

Ms. Mildred Holt
P. O. Box 367
Institute, WV 25112

Ms. Lillian Erskin
52 Bailes Drive
Nitre, WV 25143

Ms. Suzanne Tenkhoff
National Institute for Chemical Studies
Nitro/St. Albans Committee

.31 Bailes Drive

Nitro, West Virginia 25143

" Mr. Ray de Bolt

Fire Chief
Charleston Fire Department
808 Virginia Street, West

Charleston, WV 25302

The Honorable William Croye

Mayor, City of Belle

National Insttute for Chemical Studies
Upper Kanawha Valley Committee

. 110 BEast DuPont Avenue

Belle, West Virginia 235015

Dr. Paul Hill, President

Nazional Institute for Chemical Studies
University of Charleston

2300 MacCorkle Avenue, S.E.

) Charleston, West Virginia 235304

Mr. Tim Carrcll

Regional Office Supervisor
Northern Parhandle Regicnal Office
WV Office of Air Quality

1911 Warwood Avenue

" Wheeling, West Virginia 26003

Mr. William Taylor

Regional Engineer

North Central Regional Cffice
WYV Office of Alr Quality

109 Adams Street, Room M-2

' Fairmont, WV 26554-2800

Mr, Robert Parsons
Jackson & Kelly

1600 Laidley Tower
Charleston, WV 25301




Mr. Ira H. Dorfman -
Vice-President, Energy & Environment
Eyan-McGinn '
2300 Clarendon Blvd., Suite 610
Arlington, VA 22201

Larry G. Kopelman
No. @ Pennsylvania Avenue
Charleston, WV 25302

MethmmBeirer 5 T ot Toufam

QOhio Valley Environmental Coalifign
P. 0. Box 870 '
Proctorville, OH 45669

Ms. Helen Gibbins
6128 Gideon Road
Huntington, WV 25705

Ms. Missy 'WOOIW

WV Citizen AcsHof Group

1324 Vi wtrﬁcgtreet, East
Mn, WV 25301

Ms. Rhonda Hooper
Monsanto )
1 Monsantc Road
Nitro, WV 25143

Mr. Richard Poling

Office of Air Quality
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AGENDA

WYV DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY
CONFERENCE ROOM
1558 WASHINGTON STREET, EAST
CHARLESTON, WEST VIRGINIA

AUGUST 13, 1996
6:00 P.M,

PUBLIC HEARING ON PROPOSED LEGISLATIVE RIUJLES
1. 45C8R16 "Standards of Performance for New Stationary Sources”

2. 45CSR25 "To Prevent and Control Air Polluticnn From Hazardous
Waste Treatment, Storage, or Disposal Facilities”

3. 45CSR31 "Confidential Information”

4, 43CSR34 "Emission Standards for Hazardous Air Pollutants
Pursuant to 40 CFR Part 63"
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BEFORE THE WEST VIRGINIA DIVISION OF

In the matter of:

ENVIRONMENTAL PROTECTION

OFFICE OF AIR QUALITY

PUBLIC HEARING CN PROPOSED LEGISLATIVE RULES

45 CSR 16

45 CSR 2%

45 CSR 31

45 CSR 34

"Standards of Performance for New
Stationary Sources”

"To Prevent and Control Air Pollution
From Hazardous Waste Treatment, Storage,
or Disposal Facilities”

"Confidentlal Information"

"Emission Standards for Hazardous Air

Pollutants Pursuant to 40 CFR Part 63"

Transcript of proceedings had at a public

hearing in the above-styled matter for the West Virginia

Division of Environmental Protection, Office of Air

Quality at the Conference Room, 1358 Washington Street,

East, Charleston, West Virginlia, 25305, cocmmencing at 6:00

p.m. on the 13th day of August 1996, pursuant to notice.

N. JOAN THAXTON COURT REPORTERS, INC.

7715 Sigsonville Drive

Charleston, West Virginia

(304) 988-3970
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PROCEETDINGS
MS. CHANDLER: Good evening. This public
hearing will now come to order on the 13th day of August,

1996 in the conference room of the West Virginia Division

~of Environmental Protection in the Office of Air Quality,

located at 1358 Washington Street, East, Charleston, West
Virginia.

The purpose of this public hearing is to
hear discussions on the proposed amendments to the four
legislative rules filed in the Secretary of State’s Office

on July 10, 1996, and noticed in the State Register on

July 12, 1996. The rules were noticed in Class I legal
advertisement in both the Charleston Daily Mail and the

Charleston Gazette. Notice was also sent to various

individuals and organizations. This public hearing is
being held pursuant-to the provisions of 292 of the West
Virginia Code, Section 110 of the Clean Air Act.

By way of intreoduction, my name is Jeanne
Chandler with the West Virginia Division of Environmental
Protection, Public Information Officer. I will be your
moderator for these proceedings.

The hearing procedure this evening will be

to intreduce each rule individually ahd allow time for

N. JOAN THAXTON COURT REPORTERS, INC. {(304) 988-3570
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oral comment and then close the hearing for each
particular rule. Written comments for any rule may be
submitted at the end of the public hearing. For those of
you wishing to make formal comments, the sign-up sheet is
here and I see everyone has pretty much signed in. I
remind you that the comment pericd will end at the end of
the hearing tonight.

After review and consideration of all the
public comments made on these rules, the O0ffice of Air
Quality will make whatever changes tc the rules it deems
appropriate.

The Court Reporter is Ms. Missy L. Young.
She’s with Thaxton Court Reporters. If anyone desires a
transcript of this proceeding, please contact Ms. Young.

The purpose of this public hearing is to
hear discussion on the propcsed amendments through repeal
and replacement of 45 CSR 31, "Confidential Information."
45 CSR 31, "Confidential information," establishes
requirements for claiming information that is submitted to
the directcocr-as confidential, as well as the procedure for
requesting the disclosure of information that is claimed
to be confidential. The rule is not intended to replace

procedures under the Freedom of Information Act, but

N. JOAN THAXTON COURT REPCRTERS, INC. (304) 988-3970
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rather to determine how information that is claimed as
confidential by reqgulated industry is to be handled by the
agency prior to any reguest for disclosure.

West Virginia Code §22-5-10 requires the
promulgation of a legislative rule regarding the
protection of records, reports, data or information or
trade secrets. Amendment to the rule is sought in order
to make the rule administratively workable and to resolve
conflicts with existing requirements in the West Virginia
Code.

The floor is now open for public comment.
Mr:—-White?

MR. WHITE: My name is Steve White. I am
Director of the Affiliated Construction Trades Foundation.
That’s construction workers in the State of West Virginia,
about 12,000. I’m here to speak in regard to this 45 CSR
31 and with some problems that we have, our group, with
these proposed regulations, particularly with the trade
secret provisions.

We feel that this rule is adding extra
burdens to our organization, to the average citizen in
order to get information in the area of trade secrets. We

have been very active in a number of instances in getting

N. JOAN THAXTON COURT REPORTERS, INC. (304) 988-3970
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permit information. We have come across existing
provisions about trade secrets and dealt with them as they
are. I have problems with them as they even currently
stand. I think they’re too broad. I think this is a
further strengthening of the ease of implemernting the
trade secret veil, if you will. I think it’s going to
really hurt in the free flow of information that’s needed
for timely and respeonsible critique of permits and such.
So I urge you to reconsider that portion that makes the
extra burden on the individual person.

I would also note that if anyone would
think in reading through scme of the regulations that
there 1s a crisis in West Virginia of trade secrets being
leaked out, that there is this big problem with trade-
secrets, I have not seen it. I’ve not heard about it. In
fact, if anything from our group’s own experience, we’'ve
had a problem with getting the documents in a timely way
that we’re after. We’ve been involved in court cases. In
one instance, in fact, we had to send and pay for out of .
our members’ hard-earned dues money a consultant to New
Jersey to a hotel room to review after signing off on all
sorts of non-disclosure statements, because a particular -

company claimed trade secrets, which we found none. You

N. JOAN THAXTON CCOURT REPORTERS, INC. (304} 988-3970
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know, we weren’t looking for trade secrets. It was a
bluff. It puts an extra burden on the individnal and an
extra cost. This iz really going to be a terrible
problem. Sc thank you very much.

MS. CHANDLER: Thank you, Mr. White. Any
other comments? There being nothing further, this public
hearing for 45 CSR 31 is concluded.

{WHEREUPON, the pubklic hearing

was concluded at 6:28 p.m.)

N. JOAN THAXTON COURT REPORTERS, INC. (304) 988-3970
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STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to-wit:

. the undersigned, Missy L. Young, a -
Court Reporter and Notary Public within and for the State
of West Virginia, duly commissionéd and gualified, do
hereby certify that the foregoing is, to the kest of my
skill and ability, a true and accurate transcript of all
the proceedings had in the aforementioned matter.
Given under my hand and official seal this

19th day cof August 1996.

Co€?é Repoﬁvﬁr -/
ar

y Fublic

My commission expires March 9, 2004.
¢

QFFISIAL SEAL :
NSTARY FUBLIC ‘
STATE OF WEST VIARI4IA

MISSY L, Youfn.

11 WHITE §5+ 20 T

CHARLESTON, Wy 23720
Wy Commicsion Exdireg Martw 9 o,

e

e ——— “v el Sy

N. JOAN THAXTCN COURT REPCRTERS, INC. (304) 988-3970




COMMENTS OF THE
WEST VIRGINIA MANUFACTURERS ASSOCIATION
REGARDING PROPOSED AMENDMENTS TO THE
RULE CONCERNING
CONFIDENTIAL INFORMATION

43 CSR 31

1. INTRODUCTION

OnJuly 10, 1996, the West Virginia Divisicn of Environmen:al Protection ("DEP"
or "Division") filad with the Secretary of State a proposad rule which would replace existing 43 CSR
Series 31 (Regulation 31), which pertains to confidential information. Accompanying the proposad
rule was a notice requesting both written and orzl commeni. Pursuant to this notice, the Wast
Virginia Manufacturers Association ("WVMA") has undentaken a review of the proposed rule, and
files these comments.

The WVNMA represents a broad cross-section of large and small industrial concerns
throughout the State of West Virginia. In keeping with the WVMA's supportive position regarding
the development of West Virginia's air pollution coatrol program, the WVMA offers these
comrnents as a means to facilitate progress toward a reasonable and protective program, consistent
with the requirements cf the Clean Air Act and regulations promulgated thersunder.

I1. COMMENTS

The Briefing Document filed with proposed Regulation 31 states that "to the extent
practicable, concepts found in 40 CrR 2.208 and 40 CFR 2.301 dealing with confidential
information have been incorporated in the [proposed] rule.” 40 CFR 2.201 through 2.215 and 2.301
establish a federal program dealing with the confidentiality of business information. Under the

federal program, a number of procedures are established regarding the confidentiality of information




submitied to U.S. EPA under the Clean Alr Act, 42 USC 7401 =i seq. The complete program
established by U.S. EPA provides a number of safeguards in dealing with the confidentiality of
business information, including requirements dealing with disclosure for special circumstances,
requirements prohibiting disclosure for reasons other than business confidentiality where disciosure
would be prohibited by other statutes, and the establishment of penalties for wrongful disclosure of
business confidential information by U.S. EPA.
The proposed Regulation 31 incorporates only portions of the federal program and
the adoption of the proposal will result in both a substantial increase in the amount of effort
necessary for businesses to claim confidentiality regarding information submitted 1o the DEP and
substantially less confidentiality protection afforded to the entity claiming confidentiality of business
information. For example, the faderal confidentiality program at 40 CFR 2.204 regardin
information previously submitted, requires U.S. EPA 10 determine, upon a reguest for disclosure of
information, whether a previcus confidentiality determination had been made and 10 reviéw whether
such prior determination of confidentiality is still valid. Proposed Regulation 31, at Section 3.2,
Information Previously Submined, allows the disciosure of information which was claimed as

confidential and submitted prior 10 the effective date of the regulation unless the person who

originally submirted the information reestablishes their claim of confidendality. This requirement
will result in a number of permitiees under the DEP air program having to affirmatively refile
confidentiality assertions with the Office of Air Quality ("OAQ™) in order to maintain the
confidentiality of information submiried which was rightfully determined 1o be confidential when
submitted even years prior to the promulgation of the new regulation rather than dealing with issues

of disclosure regarding prior information as they arise. Thus, permitiees in the air program will be

forced to engage in what could be massive resubmitals of information under the new rule which

-




should not be necessary.

Sections 3.3 and 3.4 of the proposed regulation have no federal counterpart and they
impose what WVMA believes amounis 10 a penalty on businesses attempling to assert
confidentiality with respect to information submitted to ©AQ. Under the proposed rule. information
for which business confidentiality is claimed will have to be prepared at least twice, including once
in redacted form and once in unredacted form on colored paper which is required 1o be 8 1 inches
by 11 inches. WVNMA submits that the permitting process under which DEP operates requires the
submittal, by many complex businesses, of information such as drawings and computer printouts
which, apparently, will now have 1o be reproduced on 8 Y2 inches by 11 inches colored paper. The
production of such drawings on the colored 8 ¥ x 11 inch paper could, in and of iiself, render the
information "confidential” as a result of it being unreadable in shrunken form. WVMA belleves that

the process waich would be established if the propesed regulation is adopted 1s both unnecessary

and unworkable, WVMA has no problem with requiring 2 business auempiing 1o assernt
confidentiality regarding information subminted 10 CAQ to identify the information; however, the
assertion should be aliowed to bemade ina manageable form and only one time rather than multiple
times. o

Section 4.1 of the proposed regulation deals with reguests for disclosure and, on its
face, appears 10 apoly only 10 requests for disclosure of information claimed to be confidential.

Assuming that the proposed submittal process is revised in order to eliminate the duplicative and

A, WWVMA believes that

(%)

otherwise unworkable process established in propeosed Sections 3.3 and
Section 4.1 should apply to requests for any information and, further, prefers that such requests be
dealt with under the aegis of the Freedom of Informaticn Act rather than establishing a separate

process in Regulation 31.




Section 4.2 of the proposed rule establishes a procedure by which the entity who
subinitted the confidentiality request will be advised of the determination of the Director regarding
whether the information will be deemed to be confidential. The procedure provides no opportunity
for informal discussion about the determination as is afforded in the federal program under 40 CFR
2.206. The proposed regulation would leave the entity who submitted the information with no
choice but to ihitiate'iitiga‘tion {0 preserve iis rights. WVMA suggests that a more reasonable
approach would be the establishment of a process, such as the one afforded in 40 CFR 2.206, under
which a preliminary determination could be made and under which the entity requesting
confidentiality would be allowed to provide supplementary information, answer OAQ gquestions, or
otherwise support the confidentiality claim prior to a final determination by the Direcior.

Finally, Section 3 of the proposed rule establishes criteria for confidentializy.
However, Section 3.1 states that the Director mav consider several criteria in reviewing a request

for disclosure. WVMA believes both that the criteria for confidentiality should be more objective

and that the Director should be required to consider objective criteria rather than merely being
aliowed to consider such criteria if he or she chooses 10 do so. In addition, WVMA believes that
the criteria should include some guidance regarding the definition of confidentiality. For example,
40 CFR 2.201{e) discusses business confidentiality and defines "reasons of business confidentialisy”

to include .

"the concept of trade secrecy and other related legal concepts which give (or
may give} a business the right to preserve the confidentiality of business
information and to limit its use or disclosure by others in order that the
business may obtain or retain business advantages it derives from its rights
in the informaton. The definition is meant to encompass any concept which
authorizes a federal agency to withhold business information under 5 USC
552(b)(4), as well as any concept which requires EPA to withheld
information fromthe public for the benefit of a business under 18 USC 1905
or any of the various statutes cited in 40 CFR 2.301 through 2.309."




While not endorsing the incorporation of this section of the federal rules in OAQ Regulation 31,
WVMA does believe that there should be more objective criteria for confidentiality and that the

Director must be directed to use such criteria rather than allowed discretion to use them or not in

making a confidentiality deteymination.
WVNA appreciates the cpportunity to provide comments regarding proposed 45 CSR

31 and would be pleased to provide clarifications to any of its comments if dasired by the OAQ.

Ynsr f Fea ) R Fenl
Karen S. Price, President

West Virginia Manufacturers Association
2001 Quarrier Street

Charleston, West Virginia 25311
Telephone: 342-2123

Respectfully subminted, this the 13th day of August, 192@ /,
(L -

Prepared by:

Robinson & McElwee

Post Office Box 1791
Charleston, West Virginia 25326

Contact:

Edward L. Xropp. Esq.
Telephone: 347-8342
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G. Dzale Farley, Chief
WVDEP Office of Alr Quality
1558 Washington Street, East
Charleston, WV 25311

Re: Comments ¢ Proposed Regulation - “Confidential Information”

Dear Chief Farley:

BASF Corporation submits the foilowing comments regarding the proposad reguiation 45 CSR 37 -
Confidential Information.

Firstly, BASF acknowledges that the 1980 amendments tc the Clean Air Act has increased the
paperwork burden exponentially for industry and Agencies alike. The increase in paperwork has
left everyone trying tc find ways 1o streamiing and simplify their handling of “paper’ requirements.
However, the Office of Alr Quality’s atiempt io sireamline the Agency’'s pertion through
impiementation of the proposed Confidential Infoermation regulation, will affectively burden
industry exponentially, contrary to the comments found under 4B. of the attached “Fiscal Notes
for Proposed Rules”. The proposed regulation also refiecis a considerable deviation from the

exisfing regulations. L ,

Sectiort 3.1 - Made When Information Submiited. ) L
Should be amended to remaove the “now or never” provisions, It is understood that the best
practice is to assert claims of confidential infermation at the time of submission. However. for
larger facilities and diverse organizations like BASF, recerdkeeping, tracking, reporting,
reviewing, and menitoring can be dene at many operational levels. To effectuate an
automatic and permanent waiver of such claims merely because ona person in the chain may
initially fail to claim confidentiality, seems like a very severs penalty, with no benefit to the
Agency and substantial loss to the industry. -

Section 3.2 - [nformaticn Previously Submitted
This section should be stricken. Itis an unreasonabie provision which requires anyone wio
ever submitted a reported containing confidential information o the Agency to find each and
avery one of those reports and make ancther claim to confidentiality. This provision reflects a
fundamental lack of appreciation for the importance of withholding confidential business
informaticn from public disclosure and, uocn the effective date of the regulation, would
immediately penalize industry for any infoermation it has ever claimed {o be confidential. The
Agency has the duty fo pretect confidential and proprietary information no matier how old the
information may be. All claims of confidentiality made prior to the effective date of the

regulation should be grandfathered.

24th Strest & 5ih Avenus, P. ©. Bex 2165, Huntingter, West Virginia 25722 (304) 528-23060




Chief, WVDEP Office of Water Resources
August 12, 1988
Page 2

Section 3.3 - Submission of |nformation Claimed Confidential .
This section is also particularly objectionable since it requires unnecessary, detailed, “up
front” justification for each segment of information within gach page of each submission. To
require such implicit details in a cover letter, such that the Director alone can determine what
should and should not be disclosed upon request |is irrational, notably since there appears to
be no other input allowed for industry to strengthen their claim of confidentiality.

Coupling this with the Agency’s request to “color-code” in addition to stamping and posting of
lengthy phrases such as “redacted copy - claim of confidentiality” in the public disclosure

portion, is excessive and redundani, This is tremendously overburdensome for industry to
establish vital rights of privacy they are by law entitled to. Again, minimal foreseeable benefit

{0 the Agency.

The Agency’s requirement to provide a date upon which each claim expires is presumptuous
that confidential information will always have an expiration date. Information such as plant
diagrams and process descriptions will never have an expiration date. The Agency will have
to expand on what is acceptable and unacceptable under this provision.

BASF appreciates the opportunity to comment on the propesed regulations and hope that our
input will be beneficial in revising this regulation so that all pariies can experience a sense of
security in their respective funciions,

Sincarely,
: / - . =

()
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" Angela LFerneau
Environmental Coordinator
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West Virginia Mining and

Reclamation Association

1624 Kanawha Blvd., E, Charleston, WV 25311

and the
West Virginia Coal
Association

1301 Laidley Tower, Charleston, WV 25301
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comments in response to

The Proposed 4 Sets of Legislative Rules

45 CSR Series’ 16, 25,31 & 34

Division of Environmental Protection,

August 13, 1996




The West Virginia Mining & Reclamation Association and the West Virginia Coa Association submit the following
commeﬂts ihls 13&1 day of August 1996 inresponse to me_o_u;_f_)_sg_‘ts_q_f_Emmaed
2! ve e f X

Page 1 oi2

1. ABOUT THE PUBLIC COMMENT OPPORTUNITY:

A. OUR REPRESENTATION:

The West Virginia Mining and Reclamation Association and the West
Virginia Coal Association represent over 400 coal producing companies
and associate member companies who provide products and services to
the coal industry. Our comments on these proposed rules are on behalf of
all of the members of the WVMRA and the WNVCA.

B. OUR APPRECIATION FOR THIS OPPOBTUNITY:

We are grateful for this opportunity to offer commenis on these
Legislative Rules.

. BACKGROUND ON THE IUEST UDIRGINIA COAL INDUSTRY:

The coal mining industry in West Virginia produces hundreds of millions
of tons of high quality coal for domestic and foreign use as an energy
source for the production of electricity, steel and a host of other
applications. Employment directly in West Virginia mines and indirectly in
the mining support trades and the hundreds of millions of doliars of taxes
generated by coal related sources are the economic backbone of the
Mountain State.

A recent study found that one out of every ten payroll dollars in West
Virginia comes from the coal industry. It was further revealed that one of
every three business tax dollars being collected by the State comes directly
from the coal industry.

Every influence which alters the production of West Virginia coal
changes the fragile competitive balance between coal mines here and
coal mines in other coal producing states and other nations. Therefore,
changes in the governmental regulations affecting this industry must be
made with the potential negative impacts of those changes foremost in the
minds of those considering such changes.




The West Virginia Mining & Redamation Assogiation and the West Virgnia Cod A ssociation submit the following

comments, this 15th day of August, 1996, in response to the four {4) sets of Proposed
jve E; R 18,25 & 34, Division of Environmental Protection, Office of Ai

Page2of2

111. OUR COMMENTS ABOUT THE PROPOSED LEGISLATIDE
RULE:

We have distributed copies of the proposed rule changes to members of
our associations, and our respective staffs have preliminarily reviewed the
proposed language. [t is not yet clear how the proposed rules affect the
coal mining industry, therefore we offer no specific comments during this

public comment period.

We do, however, reserve the privilege to offer comments at a later date
1o the agency or to the legislature on this matter.

Again, we are grateful to Division of Environmental Protection for
providing this opportunity for comments and amendmenis.
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COMMENT! OF THE WEST VIRGINIA CHAPTER S 0OCIETY OF PROFESSIONAL
JOURNALII TS ON PROPOSED LEGISLATIVE RULE OF THE WEST VIRGINLA
GEVISIO!N OF ENVIRONMENTAL PROTECTION, OFFICE OF AIR QUALITY
RELATING TO CONFIDENTIAL IN7ORNATION

The Wzt Virginia chapter, Sociely of Profession 1 Journalists {“Sociery”) is &
component of m unincorporated national association of 13,000 journalists having a
professional 1 d personal interest in access to informatiin in the possession of
government ¢ 2 *acies including the Yvest Virglnia Divisic 1 of Environmental Protection
{("DEP"). Th: ‘ollowing comments are offered to the DE * on its proposal to repeal 45
CSR section 3/ and replace the repealed section with a v ew section 31.

The picvisions of the proposed new section 31 apiwear to substantially track parts
of the operatis : tanguage of Title 40, Chapter I. Subcha) ter A Part 2, Subpart A of the
Code of Fade~ 1 Regulations., #0 C.F.R section 2,100 et. eg. No doubt DEP's decision
to track applicable federzal law is bused upon DEP’s aww eness-that in assuming the
primary auth> ity to enferce the federal Clean Air Act (" CAA") in West Virginia, DEP is
required by hiv to maintain a regulatery program consisrent with the CAA and the rules
and regulatics; of the United States Environmental Proizction Agsency (EPA™
promulgated : wervunder. A careful reading of the prope wed section 31 reveals that DEP
has limited puoslic access.to infermation in a manner inonsistent with applicable federal

law.

I )1 T PROPOSED RULE PLACES ADDITION L AND UNIAWFLL
BURDENS LPON WYFOIA REQ. 'ESTORS

Unlike ke federal scheme for reviewing claims th it information contained in
DEP files constitute confidential “trade secrets”, DEP pripoeses to create a process that
places the bulfden upon a Freedom of Information Act requestor to challenge a claim of
coafidentiality prior to the DEF's review of the confidenti lity ciaim. Moreover, the
proposed rul: §raft an additional unlawfu] step onte the process identifed by both
federal iaw a1l the West Virginia Freedom of Informati. b Aect.

Uaderhe DEP proposal. upen recsiving a ciaim o confidentiulity, the state
agency will oy review and make a determination whethe 7 to grant or deny the claim.
Rather, unde - the propoesed section 3.3 and 33 the DEP simply accepts the
confidentialits claim and notifies the FOIA requestor thi t such a claim has been made.
The FOILA reij 1estor then must make a second reguest [ r review of the claim of
confidentiality to the Director before the Difecror undertai es to make a decision upon the
clairm. In adi¥:ion. the FOLA reguestor is required by th 2 proposed rule to “include [in
the request] | e basis upon which the persan requesting disclosure disputes the claim of

egpfidentialiiy

WEISE MCOGINLEY Bo02 006
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Thus, t1e proposed rule places additional obstacl s and burdens upon a FOLA
requestor no: contemplated by either federal law or the Vest Virginia FOIA. There is
no requiremcen i under the CAA or the WVFOIA for a cii zen requesting information
under the FClA to make two (2) requests for the same i 1formation, nor for the FOLA
requestor to 11 we the burden of challenging a claim of t ade secret confidentiality with
legal and tecl: ical reasons prior to the regulatory agend /'s review and decision on that
claim. ' T )

It is siriply untenable to graft upen the FOLA pricess additional burdens upon
those who re:jiest information under the WVFOIA. The WVFOLA sets forth 2 simple
procedure. I 1 request falls within the statute’s specific enumerated exemption for
trade secrets, he DEP and any other agency must notify the requestor that the material
sought falls »1thin the wade secret exemption. The decis on must be made in the first
instance by thh agency--here the Director of the DEP.

By plaz ng an additional burden upon those seek 1g information under the
WVFOILA, the sroposed regujation operates to discourag: WYFOIA requests and to
unlawiully lej1 then the time allotted by the WYFOQIA for asency action upon a2 FOIA
make FOIA re juests do not have the knowledge. backer und or resources to make a
second reques’ including a written statement disputing # cerperations claim of
confidentiality Indeed, it is the responsibility of the DE P to protect the rights of
citizens makin : FOILA requests to review claims of evem ition under the FOLA.

DEP st ould have the resources and expertise (o « irry out its mandate under the
WYFOILA anc he West Virginia Aic Pollutien Conirol A t to review and make an initial
determinaticn on & company’s claim of trade secret exer, ption without imposing an
addition bur' i upon citizens that is not contemplated ¥y applicable [aw. After the
DEP makes : iecision upholding a claim of confidential ty, the WVFOLA requestor has
the right to L1 mediate judicial review under the WVFO] L

i1, THE !\ \OPOSED RULE PLACES LESS OF 4 BL IDEN U'PON BL'
CAARING 4 CONFIDENTIALITY CIAIM [ HAN REOUIRED
BY THE FEDERAL CLEAN AIR ACT

Sectic1 3.3.b of the propesed rule sets forth the 1 quirements for information to
be submitted 12 DEP in support of a claim for trade ser et confidentiality. The
information 1z guired to be submitted by the claimant, b wever is significantly less
specific than tie information required by 40 C.F.R. sect;sn 2.204 -- the comparsbie
federal reguliijon. 40 CFR section 2.204 (e)(4} which prwides in relevant part for
confidentiality claimants to provide the following inform: ition:

() ““he portiens of the information which are alleged Lo be entitled tw
v onfidential treatment;
(i} “"he pericd of time fur which confidential reatment is desired by the
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1 usiness (e.g., until a certain date, until th - occurrence of a specified
¢ vent, or permanently;

(iii}. " 'he purpose for which the information wa furnished to EPA and the
¢ pproximate date of submission, if known:

(ivi.  'vhether a business confidentiality ¢laim a companied the information
vhen it was received by EPA
(v} “ezsures taken by the business to guard ¢ rainst undesired disclosure of

112 information to others;
(vi}). 7 he extent to which the information has b:en disclosed to others, and the

| recautions taken in connection therewith:
{vii}. I'ertinent confidentiality determinations, if any, bv EPA, or other federsl

1 gencies, and a copy of any such determmin tion, or reference to it. if

i vailable;
(vit).  Yvhether the business asserts that disclosu e of the information would be
Kely 1o result in substantial harmful effev ts on the businesses’ competitive
osition, and if so what those harmful effe ts would be, why they should be
tewed as substantial, and an explanation f the cansal relationship
etween disclosure and such harmful effecis; and
Vhether the business asserts that the info mation is voluntarily submitted
Paformatien as defined in 5. 2.201(i), and [ se¢, whether and why disclosure
+f the information would tend to iessen th: availability to EPA of simtlar
i1formation in the future,

1
i
.
!
(ixj.

In coril =3t to the specific information requested f those who make trude secret
confidentiatiry ¢leims under the federal CAA the DEP [ oposes to ask the most generai
of inquiries «f clajmants under the West Virginia Air P¢ fution Control Act. The DEP
proposed rul. requires those making claims of confident ality to state anly the following:

. « . 1diy tify the person making the submission of information claimed as

confid » itiad, identify the reason for the submissic 1 of information, identify the
name, : ddress and telephone number of the desig 1ee who shall be contacted in
accerds nee with this rule, identify sach segment « [ information within sach page
that iv .ubmitied as confidential, provide the just fication for each such segment
of infvi mation that is clzimed confidential, and | -ovide the date upon which each
such ¢l dm of confidentiality expires.

There is a ver good reason for requiring those who mal e a claim of trade secret
confidentializy state with paculiarity the basis for the ¢k im. Specific detailed
Justification n soch claims will more clearly indicaie to DEP when a claim is legitimate
--- thus makisz resort to judicial review less likely. Spe ific justification will also allow
WYFOLA recuestors and DEP to more easily determine vhen a claim is not meritorious.
Finaily, specil c justifications demanded by federnl [aw ¢ reatly facilitate the judicial
review functin i if o claim of confidentiality is subsequer :ly reviewed by the




03.12. 96 15:22 T064i2929822 © 7 WEISE MCGINLEY - @oos. 008

courts. The . oposed regulation should be revised to in lude requirements that
confideatiality claimants submit at least as detailed info mation as required by the
federal rules.

1L " HE PROPOSED RULE DOES NOT EXPR iSSLY LIMIT THE
Cl 4DM OF CONFIDENTIALITY TGO BUSINE iS TRADE SECRETS

The West Virginia Al Poliution Control Act and he WYFOLA allow DEP to
withhold from WVFOIA reguestors only that informatio: which qualifies as business
rrade secrets. [hose business trade secrets which may b withheld as confidential by
DEP are limi: d by the West Virginia Air Pollution Coni rol Act to those which fall
within the par-ow category of “methods or processes”. ¥'V. Code section 22-10-10.
There are otlh<r breader types of trade secret and other information that a business
entity might v nsider confidential. The proposed rule d es not make clear that only the
narrow categny ¥ of trade secrets which inveive methods | r processes may be withheld
from the put.i: as confidential and exempt under WVF( LA, The distinction between
trade secrets 2 :nerally and other confidential business iy formation and the narrow
category of ti s de secret methods and processes should b clearly stated in the {inal
ruje. '

Iv. THE PROPOSED RULE DOES NOT EXF LICITLY PLACE
7i°E BURDEN LUPON THE PARTY CLAIMT ‘G TRADE SECRET

COMN IDENTIALITY TO PROVE ENTITLEEMEN " TO THE EXEMPTION

The WY FOLA mandates that the burden of showi. g entitlement to a trade secret
exemption is i pon those claiming the applicability of th exempiion. The instant rule
should make <plicit that both the confidentiality cluim: nt as well as DEP beur the
burden of pr e ing that specific infurmation may be with:eld as & confidential trade
secret. Such 1 otice in the rule will serve 1o educate the jyublie as to the parameters of
citizens righis to information and will clearly define whe me the burden of proof lies when
confidentiality claims are made.

V. CHE DISCRETION ALLOBED THE DIRE "TOR TN MAKING

PROPOSED RULE IS IMPERAMISSI LY BROAD

Sectic » 45-31-5 of the proposed rule grants the d rector much more discretion
than its fede-x | counterpart allows. The grant of such ¢ seretion would unlawfully
render the DI ?'s air quality program inconsistent with he federal CAA. 30 C.F.R
section 2208 1 ets forth substantive criteria for confiden: ality determinations. While the
federal rule 11 ikes satisfuction of aif the criteria in section 2.208 a necessary prerequisite
to a determir: ticn of confidentiality, the proposed rule tates only that "the Director
may consider’ the enumerated criteria. Unlike its federt ! counterpart the proposed 45-
31-5 does nol ‘learly require that the Director find z2# o the snumerated criteria as a
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conditicn pret dent to upholding a claim of confidential tv. Thus, the proposed rule

impermissibly zrants the Director broad discretion to up hold a claim of confidentiality
on grounds s :stantiatly less stringent than requirsd by rhe federal CAAL

\78 i HE PROPOSED RULE DOES NOT SET } ORTH THE TIME
;) WHICH THE DIRECTOR MUST MAKE , DETERMINATION
ON A_CLAIM FOR CONFIDEN, JALITY

The prcposed rule fails to set forth a procedure o itlining time limits within which
the Director is required to make a confidentiality defern ination, nor does the proposal
require the [ii ector to notify FOIA requestors of the Dii ectors decision and of the
requestors rijl t to sesk judicial review therzof. The prc sosed ruie should be modified
to insure con] liance with the mandate of the WVYFOIA :elating to these points.

The West Virginia Chapter, Society of Professicn| Journalisis, appreciztes the
opportunity 1y present the above comments.

s et ] ,j V L ﬂ/-} P

L,J-'——"’?‘— ; /"! ,ﬁ’! ‘4 ‘ ‘,;/J:ff
. i P eob Py sy

:\ M«’/ﬂ \\—/./ L‘rl u—/f' .

Patrick C. Mc{ inley, Esq.

For the West V rginiz Chapter,
Society of Prol ssicnal Journalists
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Division of Environmental Protaction
Wes?t Virginias .
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TO: W £ w"&’{}/
FROM: LQ&‘W%

v For your information. |

For your review and approval.

To be signed.

Please take charge of this.

. Please provide comments.

Please note and file.

Answer, send me copy of your letter.
Prepare reply for my signature.
Please see me.

Urgent!
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STATE OF WEST VIRGINTA
BUREAU OF THE ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY
RESPONSES TO PUBLIC COMMENTS

PROPOSED 45 CSR 31

Written and oral commenis were received on Propeosed 45 CSR 3! during the public
comment pericd, which began on July 12, 1996, and ended upon the close of the pubhc hearing
which took place on August 13, 1896,

Comments of the West Virginia Chapter Society of Professional Journalists (“WVCSPJ™).

The WYCSPJ comments that 45 CSR 31 is required to parallel federal reguiations on this
subject matter because “in assuming primary authority to enforce the federal Clean Air Act
(“CAA") in West Virginia, DEP is required by law to meintain a regulatory program consistent with
the CA4 and the rules and regularions of the United States Environmental Protection Agency

(“EPA").” The federal regulations thar the WVCSPJ believes the DEP should parallel are
contained in TIitle 40, Chapter I, Subchaprer A, Part 2, Subpart A of the Code of Federal
Reguiations, 40 CF.R § 2.100 g seq. , ,

Response: The authority for 40 C.FR. § 2.100 is predicated in substantial part upon the
federal Freedom of Information Act (“FOIA™), 5 U.S.C. § 552. The federal FOIA applies to federal
agencies rather than state agencies such as the Division of Environmental Protection (“DEP”).
Maintenance of government records by agencies of the State of West Virginia is governed by the
West Virginia Freedom of Information Act (“WVFQIA”), chapter 2SB, article 1 of the West
Virginia Code. Significan: differences exist between the two acts. Of practical importance is the
difference in the time each act allows an agency to respond to a public request for information. For
example, the federal FOIA allows federal agencies ten working days, while the WVFOIA allows
only five working days to respond to a request for information. In fact, the EPA regulations that this
commenzor desires the DEP fo adopt would facially violate the WVFOIA.! The Clean Air Act also
does not require acrass the board conformity of state programs with their federal counterparts. To
the contrary, several prowswns in the CAA clearly contemplate that each state program will differ
from the federal program.?

Further, 45 CSR 31'is not required to track or paraile! any federa! counterpart because it is
a requirement of state law. Specifically, W.Va. Code § 22-5-10 requires the promuigation of a
legislative rule regarding “the protection of records, reports, data or information, or trade secrets,
as required by this section.” Thus, not only is 45 CSR 31 required to conform with the WVFOLA,
but it must also meet the requirements of W.Va. Code § 22-5-10.

“For example, 40 CFR. 2.112 allows EPA ten working days to respond to a FOIA request.

“See, ez, CAA § 119,




The WV CSPJ comments that proposed 45 CSR 31 imposes an additional step on WVFOIA
requestors. Specifically, the WV CSPJ reads the proposed rule as requiring WVFQOIA requestors to
make two requests for confidential information.

Response: The proposed rule was drafted with the practical realities of WVFOLA requests
inmind. The vast majority of FOIA requests are made for the inspection of general company files,
which often span thousands of pages of information. Such requests may not be sufficiently specific
under the WVFOIA, but are nonetheless accommodated by the OAQ. In such a case, section 3.4
of the proposed rule was written to provide notice to a WVFOIA requestor that information claimed
to be confidential was redacted from the file and to put them on notice that they may wish to
challenge such claim of confidentiality for that information under 45 CSR 31. Under the version
of 45 CSR 31 currently in effect, members of the public who make non-specific WVFOIA requests
may receive inadequate notice that confidential information has been redacted from the company
file pursuant to a claim of confidentiality, and are required to make a specific request for the
confidential information in order to trigger a confidentiality determination under that rule.

The practical reality of decument handling prevents the OAQ from making a
determination of confidentiality for every submission of information claimed to be confidential.
To the contrary, such a regime would necessitate additional professional staff members dedicated
solely to such a determination process and to accommodate company intervention as is required
under the current rule. Instead, the OAQ has attempted to draft the proposed rule in order to
provide the public with a higher degree of involvement in the process of confidentiality
determinations. Specifically, CSR § 45-31-4.1 was drafted with the intent to provide members
of the public with the opportunity to rebut the justification for a claim of confidentiality made by
the submitter of information. However, because members of the public through their
representatives seem to view this opportunity as a burden, the proposed rule has been amended
to remove the provision complained of.

The WVCSEJ comments that a greater burden is placed upon businesses claiming
confidentiality by 40 CFR section 2.20-(e)(4) than by the proposed 45 CSR 31-3.3.5.

Response: Notwithstanding the response of the CAQ that the state regulation is not
required to parallel any federal counterpart, a close reading of 40 CFR 2.204{e){4) reveals that a
business which has made a claim of confidentiality is afforded a significant opportunity to
intervene in the determination process. Proposed rule 45 CSR 31 has been drafied to attempt to
require companies claiming confidentiality of information to provide an “up front” justification
for their claim to which the OAQ can furn to if an evaluation of their claim is triggered under
45 CSR 31. The “justification” envisioned in section 3.3.b was to include the criteria of section
5, which has been taken from 40 CFR 2.208, and which resides in the rule 45 CSR 31 currently
in effect. Section 3.3.b of the proposed rule will be amended to make it more clear that the
criteria set forth in section 5 should be addressed in the justification..

Thus, adoption of 40 CFR 2.204(e)(4) in the state regulation is undesirable because the
proposed state regulation will require an up-front justification for the confidentiality claim, while

2




the criteria set forth in 40 CFR 2.204(e)(4) would be asserted by the company upon notice of a
request for confidential information during a determination of confidentiality by the EPA.
Further, contrary to the assertion by the WV CSPJ, the information enumerated in

40 CF.R. 2.204(e){4) is not compulsory, rather, the business asserting the claim of
confidentiality is invited to comment on those enumerated issues. The OAQ believes that
havirg an up-front justification by companies claiming confidentiality is absolutely necessary to
the performance of any good faith effort on the part of the agency to meet the time frame
requirements for disclosure of information under the WVFOIA.

The WVCSPJ comments that the proposed rule should expressly limit the claim of
confidentiality to business trade secrets.

Response: Since W.Va. Code § 22-10-10, cited by the WVCSP] is not a section of the
West Virginia Air Pollution Control Act, W.Va. Code §§ 22-5-1 et seq., it is assumed that the
commentor intended to cite W.Va. Code § 22-5-10. W.Va. Code § 22-5-10 requires the director
to promulgate a legislative rule “regarding the protection of records, reports, data or information,
or trade secrets, as required by this section.” The proposed rule has been drafted to comply with
W.Va. Code § 22-5-10. It should also be noted that the federal regulations which are proposed
by the WVCSPJ :0 be adopted in place of 45 CSR 31 allow a category of information broader
than trade secrets to be claimed as confidential.” The criteria for determining whether
information may be protected as confidential has been adopted from 40 C.F.R. 2.208.

The WV CSPJ comments that the proposed rule should place the burden upon the party
claiming trade secret confidentiality and the DEP io prove entitlement to the exemption,

Response: The burden to prove that a business is entitled to a trade secret exemption
does not le with the DEP. The proposed rule already places the burden upon persons making a
claim of confidentiality to justify their claim at the time of submission.

The WV CSPJ comments that the Director is allowed impermissibly broad discretion in
making a decision on a confidentiality claim under the proposed rule.

Response: Again, the proposed rule is not required to parallel any federal counterpart.
However, 40 C.F.R. 2.208 was incorporated into the proposed rule as an established test for
determining claims of confidentiality. The section has been amended to require consideration by
the Director of all the enumerated criteria. :

The WVCSPJ comments that the proposed rule should set forth the time in which the
Director must make a determinarion on a claim for confidentiality.

Response: The Director is required under the WVFOIA to notify a requestor of
information of the grant or denial of the reques: within five (5) werking days. The drafters of
W.Va. Code § 22-5-10 have adopted the same time constraints and written notification
requirements as in the WVFOIA. Because the proposed rule cannot modify the time constraints
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contained in the Code, it would be redundant to reiterate those time constraints.

COMMENTS OF THE BASF CORPORATION (“BASFEF”)

Generally BASF objects to the proposed regulation because of the burdens placed upon
indusiry to protect their irade secreis.

Response: It is inconceivable to the agency that industry is willing to rely solely on the
expertise and diligence of agency personnel who are not trained in the handling of trade secrets
to protect industry’s confidential information without measures taken by industry to assist the
agency. If indeed the information claimed as confidential constitutes trade secrets, it is hard to
believe that industry would not be willing to shoulder an extra burden to ensure the proper
handling of that confidential information. Furthermore, many companies already routinely
perform some of the steps required by the proposed regulation, such as submitting information
on colored paper, because they are concerned enough to take exira measures to further protect
the information that they believe should remain confidential.

With regard to the comment directed toward the fiscal note, the OAQ does not expect the
amendments to significantly change potential costs to industry, and may slightly decrease costs
for the agency. The version of 45 CSR 31 currently in effect is a very costly rule to administer,
for both industry and the agency. Under the current rule, each time a confidential document is
requested within a WVFOIA request, the company is supposed to be called upon to review that
confidential information and provide the agency with an explanation of why the information is
entitled to confidential treatment. The proposed rule will merely shift the time frame for
industry to the time of submission rather than possibly years after submission, when the person
who stamped the document as confidential may no longer be employed with the company. Thus,
the proposed rule should be no more costly for industry.

BASF objects to a requirement that a confidentiality claim be made at the time the
information is submitted.

Response:  This requirement is not new. The version of 45 CSR 31 currently in effect
requires a claim of confidentiality to be made at the time of submission. Further, if the claim is
not made when the information is submitted, the OAQ has no practical way of preventing the
disclosure of that information that has not been claimed as confidential. Thus, the business
asserting the claim must do so at the time the information is submitted or that information must
be presumed to be discloseable pursuant to a FOIA regquest.

BASF objects to the requirement of the submitter’s review of information previously
submitted.

Response: The OAQ has no information to support a business’s claim of confidentiality
on previously submitted information. Strictly construed, the time constraints of W.Va. Code




WRITTEN COMMENTS OF HILDA MITROS SUBMITTED TO THE OAQ BY THE -
OFFICE OF THE ENVIRONMENTAL ADVOCATE

Ms. Mitros comments that confidential information should never be withheld from the
pubic.

Response: The West Virginia Legislature has exercised its judgment to protect certain
kinds of confidential information from public disciosure in its passage of the WVFOIA and
W.Va. Code § 22-5-10. Thus, the proposed rule must implement the legislative intent to ensure
proper handling of certain kinds of confidential information within the agency.




§ 22-5-10 do not permit a post-hoc submission by a confidentiality claimant to support the claim.
This reality renders the current rule practically unworkable and mandates the proposed rule
revisions for better conformance to W.Va. Code § 22-5-10 and with the WVFOIA. Thus, itisin
the business’s best interest to review information that it previously claimed as confidential (the
business does not have to review all of its files, just the confidential information) to ensure that
the confidential information will receive proper treatment in the future.

BASF objects to the submission requirements for confidential information.

Response: The prerequisites to claims of confidentiality have become necessary because
of the frequent abuse by some companies of the confidentiality claim, and because the code
mandates that the Director be capable of making informed decisions on claims of confidentiality.
Frequently, a company will claim an entire multi-page document as confidential if it anywhere
contains a description of a process protectable as a trade secret. Thus, the OAQ will require each
discrete claim of confidentiality to be justified by the company in order to eliminate spurious
ciaims and in order to allow the OAQ to determine whether disclosure of the information should
be denied upon a FOIA request. The coloring of submissions is strongly suggested in order to
further protect the company against inadvertent disclosures of their confidential information.
The redaction requirement is to provide notice to reviewers of the file that portions of the file
have not been disclosed to them pursuant to z claim of confidentiality. Finally, the requirement
to provide an expiration date is not presumptuous, but rather, many claims of confidentiality
expire by thefr own terms and in such a case, the expiration of a claim of confidentiality requires
much less burden on the agency'to perform an analysis to determine whether the information
skould be disclosed. This section of the rule has been reworded to provide better explanation of
the requirement.

WEST VIRGINIA MANUFACTURER’S ASSOCIATION (“WVMA™)

The WVALA comments that the proposed regulation does not conform with federal
counterpart. - , :

Response: Please see responses to comzments made by the WV CSPJ .

The Wi'MA comments that the proposed regulation places burdens upon indusmy to
review their existing confidentiality claims and resubmit them.

Response:” This comment is addressed above in the response to comments made by
BASF. T - -

The WVMA objects to the preparation of confidential information.

Response: This comment is addressed above in the response to comments made by
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BASF. - )

The WVMA comments that the process for requesting information under the proposed
regulation duplicates the process for requesting information under FOIA.

Response: This comment is addressed above in the response to comments made by the
WVCSPIL '

The WVAA comments that no opportunity is provided for a business asserting a
confidentiality claim to have informal contacts with the agency regarding a determination by the
agency whether to disclose informarion that has been claimed as confidential.

Response: As explained above, intervention by third parties in the process of
confidentiality determinations is impracticable under the five day time constraint allowed for
such determinations under W.Va. Code. § 22-5-10. Furthermore, the agency cannot implement
the federal regulation for confidentiality determinations because the complexity of the federal
counterpart would require a significant investment of state resources to staff the agency with
personnel dedicated to making these determinations. Thus, the agency has drafted the proposed
regulation to allow industry to argue its justification for confidentiality while still allowing the
agency to make a confidentiality determination within the time allowed by W.Va. Code
§ 22-5-10.

The WVMA comments that the criteria enumeérated in the proposed regularion should be
requisite to any determination of confidentiality by the director, and suggests additional criteria
to be considered by the director in making a determination.

Response: It was the agency’s intent to require consideration of the enumerated criteria
but not to foreclose additional considerations should they be appropriate. The section will be
amended in response to this and other comments.

COMMENTS OF STEVE WHITE OF THE AFFILIATED CONSTRUCTION TRADES
FOUNDATION MADE DURING THE PUBLIC HEARING ON AUGUST 13, 195%6.

Mr. White generally commented that the existence of the rule is unduly burdensome on
members of the public.

Response: As mentioned above, the promulgation of 45 CSR 31 is mandated by W.Va.
Code § 22-5-10. Further, in the view of the agency, the existing rule at 45 CSR 31 is more
burdensome on the public than is the proposed rule. However, proposed 45 CSR 31 has been
amended in order to address comments that the rule places too great a burden on members of the
public to offer a basis to overtumn a claim of confidentiality.




STATE OF WEST VIRGINIA
BUREAU OF THE ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

SUMMARY OF CHANGES TO 45 CSR 31

All amendments made by the Office of Air Quality (*OAQ”) to the purpose rule that
were made in response to comments received during the public comments period are more fully
discussed in the agency’s written responses to pubiic comments and are filed with this document:
in the Secretary of Stare’s office. Changes due only o renumbering are not summarized in this
decument.

SUMMARY OF CHANGES TO THE PROPQSED RULE:
Section 1. _  Subsection 1.1 of the proposed rule has been changed to more closely

reflect the scope of the rule in view of public comments.

Section 2. In response to public comments, a new subsection 2.3 has been inserted so
that the proposed rule includes a definition of trade secrets, adopted from
the West Virginia Freedom of Information Act, § 29B-1-1 gt seq.

The definition of designee in subsection 2.7 (formerly subsection 2.6} has
been amended to require that the designee be a natural person and be
located at an address within West Virginia in order to serve timely notice
in accordance with the rule.

Section3. : In response to public comments, paragraph 3.3.a has been changed to
encourage submissicn of documents of a size not greater then 8 12”7 x 14"
on colored paper. Formerly the paragraph required all submissions to be
made on colored paper.

Paragraph 3.3.b has been c¢hanged to add punctuation and to add the in-
state requirements consistent with subsection 2.7 of the proposed rule. In
response to public comuments, the language addressing the submission of
an expiration date of the claim of confidentiality has been changed in this
paragraph. The paragraph has also been changed to clearly require the
company’s confidentiality justification to inciude consideration of the
criteria for determining confidentiality contained in the propoesed rule.

Paragraph 3.3.c has been changed in order to conform with the deletion of
former subsection 4.1.

Subsection 3.5 has been added to address the submission of electronic data
in conformance with the proposed rule.




Section 4.

Although a written request is required by the rule currently in effect, in
response to public comments that the requirement to make a written
request for a confidentiality determination places a duplicative burden on
the public, subsection 4.1 has been deleted. Thus, in order to trigger a
confidentizlity determination under the proposed rule, 2 request must
made under the West Virginia Freedom of Information Act for documents
that have been claimed confidential.

Subsection 4.2 has been changed to reflect the deletion of subsection 4.1,
and to remove a potential timing conflict with the West Virginia Code.




