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1.01. Type of Regulations. -- These

SA-1-
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1.0Z2. Scope. -- These regulations establish general guide-
lines and clarification of the Corporastion Net Income Tax.‘
1.03. Authority. -- These regulations sare issued under
autherity of W. Va. Code § 11-10-3{a). -
[Taq 1%, /55
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Secticn 2.01

DEFINITIONS, IMPOSITION OF TAX AND
EMPTIONS

Section 2. Mezning of Terms.

2.01. General. ~- Any term used in the West Virginia corpora-
tion net income tax act and these rules and regulaticns shall
have the szme meaning as when used in a comparaBle cbntext in the
laws of the United States relating to corporation income taxes,

~

unless a different meaning is clearly required. Any reference in

‘the West Virginia cerporation income tax act and these regula-

tions to the laws of the United States shall mezn the prdvisions
cf the Internal Revenue Code of 1834, as emended, and such octher
provisions of the laws of the United States as relate to the
determination of incomé for fedéral corperation income tax pur-
poses. All zmendments made to the laws of the United States
pfior to Januafy 1, 1873, shall be given effect in dete*mlnlng
.the.taxes lmposed by the West Virginia corporation income tex act
for the tax period beginning July 1, 1873, 2nd thereafter. XNo
aﬁéndment zade to the laws of the United States relating to
corporation net income taxes on or zfter Jenuary 1, 1973, sheall
be given effect.

To illustrate: If on August 5, 1973,- the United States
Congress enacts a statutory provision making religicus groups

taxable under federzl income tax, the law will have no affect on !
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West Virginia's corporate income  tax; for no amendment nade to
the laws of the United States on or after January 1, 1973, shall

be given effect.

= 2.02. Definitions., -~ For erposes ¢f these regulations:

(a) The term Y“tax commissioner" means the Tax Commissioner

of the State of West Virginia or his delegate, and the term "tax

department” means the Tax Dep riment of the State of Vest
Virginiaz. Sa d_ Terms are used 1nterchangea51y herein.
(t) The term "corporation" means and includes a joint-stock

company ©r any assoclation which is taxable as a corperation

under the federal 11come tax law.

(¢} The term "domestic corperation” means any corporation

-

crganized under the laws of West Virginia.
(d} The term "foreign corporation” means zany corporation
other than a domestic corporation.

(e) The term "state" means any staté of the United States,

the Districr of COleD a,fuhe Commo weu; h gjﬁ Puerto Rico, any

‘territory or poessessicn cof the United States, and any foreign

country or political subdivis iop thereof

(£} The term "taxable year” means the taxable year for

which the taxaole income of the taxpaver is comuuted undef the
federal income tax law.
(g) The term "taxpayer" means & corporation subject to the

rax imposed by this article.
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(h) The term "tax" includes, within its meaning, interest,
additions to tax, and penalties unlg;s the intention to give it a
more limited meaning is disclosed by the context.

| (i) The term ‘"commercial domicile" means the principal
place from whichk the trade or business of the ta%payer' is
directed or managed. o

(j) The term "compensation" means wages, salaries, commis;
sicns and eany form of remunerations paid to emplovees for per-
sonal services.

(k) The.  term "West Virginia adjusted income"” means the
taxable income of a corporation as defined by the laws of the
United States for federal income tex purposes, adjusted as PrO-
vided in section 5 ¢f these regulartions.

-

(1) The term "business income"” means income arising

4

rom
Transactions and activity in the regular course of the taxpayer's
trade cr business and includes income from tangible and intan-
:gible property if the acquisition and disposition of the property
constituie integral parts of the taxpayer's regular trade or
business operaticns.
‘. (m) "Nonbusiness income" means all income other than busi-
ness income,
(n) The term "public utility means any business activity to
which the jurisdiction of the Public Service Commission of West

Virginia extends under Seec. 1, Art. 2, Ch. 2& of the Code of VWest
L.

Virginia. -
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(0) The term "this State" means the State of West Virginia.
{p) The term "West Virginiz net taxable income" shall mean

that amount o¢f income against which the tax rate is zpplied to

"
0

arrive at the zamount of income tax." West Vw nia net taxable

income” of a corporation which operates entirely within this

State is West Vzrgﬂnla adgusted income less any soeCHal ‘deduction

for aﬂr and water Dollutlon control devwces.

"West Virginia net "taxable income” of a corporation which

operaztes both within .and without this State is West Virginia

fter allocation and epportionment less any

adjusted income a
expense for air and water pollution control devices.

(q) "apportionable income” is Vest Virginia adjusted income
after zllocaticn and is that income against which the apportion-
ment percentage is applied to arrive at the zamount of business

inccme attributable to West Virginia.
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Section 3. Corporations Subiect to Tex, Imposition of Tax

-

and Rate,

3.01. Corporations Required to File.

e

(a) Domestic cerpeorations. -- A1l domestic corporations
P

(those crganized under the laws of West Virginia) are subject ro
income tax and are required to file income tax returns, except

these CO?poraulons specifically exempt froem Lhe tax under Section

4 of these rL‘es

(b) Foreign corporations. -- All foreign corporations

{those other than domestic corporations) which are registered to
=do business in this State, or which are in faet doing bu31pess in
this State, are subject to this rax ana-are required té file
income tax returns, except those corporations specifically exempt
uncer Section 4 of these rules.

(c} All corporations, -foreign and dcmestic, must file
iqcome téx refturns with the Stzte Tax Department, even though
such corporations were inactive or had no income.

3.02. Doing Business. ~- For corporation income tax Durposes,

the terms "doing business” and ”engagﬂtg in business" means the
operaticn of any business enterprise or activity in West Virginia
for direﬁt or indirect economic gain, including, but ner limited
to, the following: -

(2) The regular maintenance of an office or o;ker place of

business within this State.
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(b) The regular maintenance, within West Virginia, of an
inventory of merchandise or material for sale, distribution, or
manufacture, regardless of whether kept on the premises of the
taxpaver or in & public or rented warehouse.

(¢) The selling or distributing of merchandise to customers

in West Virginia directly from a corpecraticn-owned or operated

venﬂcle when tltTe to the merchanalse is transfer;ed f*om the

vendor or dist;ibutor o the customer &t the time of the sale or
distributicn.
{d) The regular rendering of a service to clients or cus-

tozers in Wesb Virginia by agents or employees o¢f a foreign

orporation.
{e) The owning, renting, or operating of ©business or
income-producing property (real or persenzal) in West Virginia.

3.02. Corporations with Multistate Activities. -- The fzct

3

that a foreign corporation’s activities or o¢perations in this

State zre a ':a;t. of lLS overall 1nte*sLate buszness does not

'exemat the COprLatan from West Vlrglnla 1ncoﬁe tax liabili ity.
A corporation doing business_ in _west' Virginia in _any of the
capacities enumerated in subsection 32.02. zbove, ¢f this rule, is
subject to income tax even if its onlyroperationsrin this State
are a part ©f its interstate business. A fcoreign corporatiocn not
domesticated in West Virginia whose only business activity within
this State during such taxeble year is the sclicitation o©f orders

by either a resident or nonresident representative for sales of
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tangible personal property, which orders are sent outside this
State for approval or rejection, aqd,-if approved, are filled by
shipment or delivery from a point outside this State is ‘not
réquired to file corporaticn income tax returns. However, if
such corporation maintzins an office or other place of business
in West Virginia, or if it owns any business property in this

State, it is subject to the tax.

2.04, Impesition of Tax and Rate.

&7

(a) The corporation income tax is imposed for each taxable
vear at the rate of six percent (&%) on the West Virginia net
taxable income of every foreign or domestic corporation engaging
in business in this State or deriving income from pfoperty,
activity or other sources in this State, exéept corporations
exempt under Section 4of these rules and regulations.

(b) 1In the case of a corporation operating wholly within
West Virginia, net taxable income shall .be the same as taxeble
income defined in the Internal Revenue Code in effect on December
31, 1972, subject to those adjustments and the special dedﬁctions

provided at Section 5 of these rules and regulations.
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Section 4. Corperations Exempt from Tax.

-

4.01. The follewing corporations shall be exempt from the

COTPOration income tax to the extent provided in this rule:

{a) Cofporations which By reason of their PuUrpcse or activ-
ities are exempt from federal inceme tax: Provided, that this
exemption shall net #pply to the unrelated business income, as
defined in the Intermal Revenue Co&é, of any such corporation if
such income is subject to federal income rax.

(b} Banké, banking associations, trust companies, building
and loen associations, and savings andrléan-associations.

{e¢) Insﬁrance companies which'pay this State-a Lex upon
Premiums, | .

(d) Production credis asscciations organized under the
provisions of the federsl "Farp Credit Act of 1833 Providéd,
that this exemption ‘shall net apply to corporaticns or associa-
tions organized under the provisions of. article four, chapter
nineteen of this Code.

b'(e)‘ Cofpérations electinig to be taxed under subchapter § of
the Internal Revenue Code of 1854, as amended. However, every

ubchapter S corporaticn shall, on or before the fifteenth (15ch)

n

ay of the third month following the close of the taxable year,

[a®

ile an information return for such tex year. This filing

Hh

requirement shall tazke effecr for La&X years Deginning on or after

July 1, 1872,
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{f) Trusts established pursuant tc section one

La

hundred

-

eighty-six, chapter seven, title twenty-nine of the code of the

laws of the United States {enacted &s section three nundred two

(¢) of the labor management relations act, one thousand nine

hundred {forty-seven), as amended priocr to the first day of

January, one thousand nine hundred sixty-seven.
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Section 5. Adjustments to Determine West Virginia

-

Taxzble Income.

.01. General., -- To compute Vest Vlrglnﬂa taxable income
(hereinafter referred to as adJ“SLEd lpcome) & corporation uses
its federal rtaxable income as defined in the Internal Revenue
Code in effect on December 31, 1872, as a starting point and adds

thereto or subtracts therefrom those adjustments or modifications

fe

Q-l
o

which are listed below. These adjustments to al taxable

income relate to items which are treated cifferently under this
State's corporaticn income tax act than under federal la

when the net amount of applicable ediustments is added te or
subtracted from féderzsl taxable income, the result is Lhe tax-
peyer's West Virginia adjusted income. Line 5 of the present
west Virginia corporatiocn inccme tax return is West Virginia
adjusted income, and line 1. of the return is federal taxable
incone.

5.02. Adjustments Increasing Federal Taxzble income -- There

8hall be added to federal taxable inceme, unless already included
in 'such income, the following:
(a) Int ¢rest income or dividends on obligations, securities

-

or bonds o¢f any state or politicaL subdivision or authority
thereof, unless made exempt by compact or agreemert to whﬂchi his
Stzte is a party. The amount to De added to federal taxable
income is the gross amount of such inceme or dividends, without

reduction for any expenses pertaining therero.
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(1) Interest or dividends received from obligations,

Fa

bonds or securities of this State or its political
subdivisions or authorities nsed not be added to

federal taxable income.

(2} To illustrate: The ross amount of interest
g

Tecelved by a domestic corporation on securities

of the State of TFlorida must be added to its

federal taxable income {line 1 of the"reétrﬁs tb
arrive at its West Virginiz adjusted income (line
5 of the return); for such income is subject to
West Virginia income tax but not federal income
tax., |

(b} Interest or dividend income on cbligaticns or securi-

.

ties of any euthority, commissicn or instrumentality of the
united States which the laws of the United States exeanpt Ifrem

federal income tax but not from State income taxX.

jurisdiction to the extent deductible in determining £federal

{d) Those taxes imposed by this State for which credit is

allowed against the West Virginia corporate income tax (see
Section 8 of these rules). These taxes which must be added to
federal taxable income, are the business znd occupation tax and

the annual tax on incomes cf certain carriers.

(¢) Income taxes impesed by this State or any cther taxing

!
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(1) To illustrate: If the Nerth Carolina corporation
income tax was de@%cted in computing federal
taxable income by a multistate corporation which
incurred Iiabfiity to that state, the amount of
the North Carolina tax must be added to the cor-
peration's federal taxable income a5 a modifica-
tion item, for income taxes are not deductible for
VWést Virginia income tax purposes.

(2) Also, such multistate cerporation probably
incurred a 1iability for West Virginia business
and bccupégion féx.which it deducted in arriving

federal taxable incode; therefore, the amount

rt

-~
=

o]
th

the business and occupation tax deduction must
_be added to federal taxable income. However, the
corperation will be granted a credit against its
West Virginia income tax liability for the amount

of business and occupation tax which it paid te

this Starce.

(e) 1Interest on ‘indebtedness incurred or continued to
pufchase Oor carry obligations or securities the income from which
is exempt from West Virginia corporation income tax, to the
extent deductible in determining federel texable income.

To illustrate: A domestic corporation borrowed one millien
ollers from a bank to purchase an issue of United- States

d
Treasury Certificates. In computing its federal taxable income,
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the corporation includes the interest income received from said
certificates and deducts as a business expense the interest
payable on the bank loan. However, the interest income received
from the certificates is not ;ubjebt to West Virginiz income tax

and is subtracted from federal taxable inceme in computing West

Virginia adjusted inceme. See section 5.03(z) below, Con-

versely, the interest on the bank lcan incurred to purchase these

certificates is not deductible for purposes of the West Virginia

income tax and must be added to federal taxable income in

—d

arriving at West Virginia adjusted income.

03. Adjustments Decreasing Federal Taxzble Inccme -- The

5.
fcllowing items are to be subtracted from federazl texeble income
in order teo arrive at the West Virginia adiusted income of a

corperation: - .

-

{(a) Interest wupon the direct obligations of the United

States or its possessions, to the extent included in federal

taxable incomne,

{(b) 1Interest or dividend income on obligations or securi-
ties of any authority, commission or instrumentality of the

United States teo the extent includidble in federal taxable income,

but exemprt from State incéﬁe tékeéiunéériﬁhégiAWSTgfVthe United
States.

(c) If a corporation's federal taxable income includes any
gain from a sale cr other disposition of property acquired prior

te July 1, 1967, which had a higher fair market value on such

Il
\
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date, than its adjusted‘basis at said date for federzl income tax
purposes, a modification must be made to adjust for this dif-
ference. The purpose oﬁ this adjustment is to prevent the impo-
sition of West Virginia corpgratioﬁ income tax cn the property's
appreciation in wvalue prior to the effective date (July 1, 1967)
of the West Virginia corporation income tax act. The amount of
this adjustment is limited to that porticn of any such gzin which
does not exceed the difference between the fair market value and
the adjusted basis.

(1> If a corperation realizes a gain on the sale of
property which it received by acquisition other
than one which gives is 2 substituted basis before
June 30, 1967, the adjustment explained in this
subsecticn is not allowed; for arpreciation upon
such property will have occurred after the imposi-
tion of the West Virginia- corporation income tax
act and there is no _appreciation prior to the
effeétive_déﬁé_;f suéhiact requiring exclusion.

(2) Where two or more assets are sold at a profit
during the same taxeble year, and the fair market
value ¢f each was higher than its federal adjuéted
basis on July 1, 1967, the amount to be subtracred

from federal taxeble income must be computed sepa-

rately for each asset.
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No adjustment is allowed where Property was sold

-

at a loss during the taxzable year, even though

such property had a hlgher falr market value on

July 1, 1967, %han the adius

1967, Yhan the aGJLsted bas;s for federal

income taxX purposes on that date.

Exanple 1. A corporation sold securities in 1972

and realized a gain of $3,000. However, on July
1, 1967, the fair market value of these securities

was $2,000 higher than the federal adjusted basis.

t

This being a2 long-term gzin for federal tax pur-
g P

poses, the amount te be subtracted from federal

-

taxable income is. 52,000 which is the portion of

the gain not in excess of the difference between

ir market value and federal adjusted basis.

fa
Example 2. A corperation purchased AR Stock in

1864 for $120,000. The fair market value of such
stock on July 1, 1967, was $1553,000. The corpora-

tion sold the stock on September l 1972 for

$182,000. Therefore, ignoring cepital gain treszt-

ment for this example, the ¢corporation has
realized a gain of $20,0000 on this transaction.
However, that appreciation in value from the date
of pufchasefté the effective date of the tax zet
must be excluded from the teoral gain fof West

-

Virginia tax purposes, In this case, of the total

\

.
i
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gain of $62,000 which is reflected ip federal
taxable income, $35,000 thereof must be subtracted
25 2 modification to arrive ar West Virginia
acdjusted income. To refledt this adjustmént, the

Laxpayer W1llr/;epare the following schedule,

/!w /f
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i “s¢EEpvLz e T T .
NODIFICATION FOR GAINS FROX SALT OR IXCHANGE OF SROPIRTY
€. OMcizad
2, Prost

. Total
Per
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(d) The amount of.any refund or credit for overpayment of
income taxes imposed by this State.;r any other taxing jurisdie-
tion, o the extent included in income for federal income Tax
éﬁrposes. This adjustment applies toc any refund or overpayment
of income taxes which was actually included in federal taxable
income, whether ”thé refund or overpayment represéented West
Virginia income taxes or the income taxes of another state, a
political subdivision o¢f any state or any foreign government.
However, this adjustment does not include any portion of the
refund or overpayment which represents interest received. Such
interest, whether received in connection with a state or federal
refund or overpayment, is not exempt from tax, since it is paid
on 2 claim against:érpértiéﬁiar govérnﬁent, rathef-than-paid on
an obligation arising from th'e exercise of its borrowing powers.

(e) The amocunt cf dividends received, included in federal
taxeble income, must be subtracted therefrom.

(f)‘ ThlrLy seven aTd one- half percen; (37 7/2%) cu. the
Zexcess of net 101g term capltal gains over net short-term capital

losses as defined in the laws of the United States.

5.04. Recomputation of Net Operating Loss. -- In determining

West Virginia adjusted income of a corporation entitled to 2 net
cperating loss deducticn for federal tax purposes, there shall te
added to or subtracted frem the corporation's federal taxatble
income the amount of an adjustment reflecting a recomputation of

such net operating lcss deduction which the adjustments required

/ [
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@

by sections 5.02 and 5.03 above are made for each taxable year

-

involved in the computation of such net operating loss deducrien.

5.05. Adjustmen;s for Water and Alr Pollutlon Expendltures.

{(a) A special deduc 'on is permﬂtted for expenditures of a
orporation fcr water and air pellution control facilities., Said
deduction, in the case of a corporation whose activities are

wholly within West Virginia, shall be made from West Vlfg“ﬁla

adjusted inccme to arrive at West Vlrglnla net taxable inccme,

in the case ©¢f a multistate corporation which is subject to

allocation and apportionment, said deduction will be made afrer

alloczartion and =apportionment o arrive at West Virginia net .

rtaxable income.

\

\‘«

(b} The deduction shall be equal to the total amount paid

or incurred during a taxable vear for the acquisition, construc-

‘tion or development within this State of water pellution control

-

facilities and air pollution control facilities as defined in 8§48

(h) of the Interﬁél'"Reﬁéﬁué' Code.__nowever the toral oﬁ the

amounts of any allowances for depreciation and amortlzatﬂon of
such water poliution control facilities and air pollution control
fzcilities, as so defined, to the extent deductible in determin-
ing federal taxable income, must be added as 2zn adjustment

thereto.

{¢) A polluticn contrel fzacility shall mean a new and .
identifiable treatment facility used exclusively as a means of

abzting or controlling eir and water polluticn, end such facility .
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must be approved by either the Secretary of Health, Education and
Welfare or the Secretary of Interior for federal tax purpeses in
accordance with §48 of the Internal Revenue Code.

{(d) Each corporation éiecting to take advantage of this
special deduction is required to initiare certification proce-
dures for the pollutien control facility with the appropriate
federal agency. The election for this special deduction Wlll be
on the annual *ethrn for the Lcdele year in which such amounts
were paild or incurred. The taxpayer is required to submit with
said return information indicating proocf of certification by the

. eppropriate federal agency.
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Section 6. Allocation and ADportionment.

-

6.01. General.

(a) When a taxpayer has income from sources within this
State as well as income from sources outside this State, the
division of ‘income and the resulting determination of the portion
of the taxpayer's entire income which has its source in this
State shall be determined by allocation and apportionment. In
such cases, the taxpayer must determine which portion of its
adjusted income represents business income and which portion
constitutes nonbusiness income. The various items of nonbusi-
nesss income are then directly allocated to specific jurisdic-

tions pursuant to the oprovisions of

Section 6.04 of this
regulation. The business income of a corporation is divided
between the jurisdictions in which the business is conducted

ursuant to the property and payroll factors set forth in section

[N

e,

£.05 of this regulation. The sum of the items of nenbusiness

income direcgly “zllocated to this State, plus the amount of

. business income attributable tc this State by the appertionment

formula constitutes the amount of the cerperation's Qesi Virginia
nét taxable income which is subject to tax under the income tax
laws ¢of this State.

(b) The word "apportionment" generally refers te the divi-
sion of adjusted inceme berween jurisdictions by the use of =&
formula containing apportionment factors (payroll and property),

and the word "allocation" generally refers to the assignment of['i'

adiusted income to a particular dnriedd~rian
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e

{¢c) A corporation which is taxable both within and without

-

West Virginia is required to allocate and appertion its West

Vlrg nia adjusted lncome. For purposes of_thls _rule, adjusted

income is Lederal taxable inceme adgusted as provided in Section
5 of these regulations. A taxpayer' must have income from a
business activity which is taxable by this State and at least one
other state, to alloca;e and apportion inceme. Income from

business act1v1ty includes %business or nonbusiness income.

Therefore, if a corporation has nonbusiness income taxable by one
state and business income taxable by another state, the tax-

payer's inccme shell be alloccated zand apporticned. Vhere a .

corporati;n is not taxable in ancther stazte on its business L
income but is taxable in aznother state only because of non-
business income, 2all business income shall be atrributed to West
Virginia.

£.02. Taxable in Anothe— Sta;e. -

(a) TFor Durposes 7of allocatlon add apport*oqment - of

adjusted'income, the term "taxable in another state” shall apply
to a corporation 1f: (1) in that state the corporation is subjec:

to & net income tax, a franchise tax measured by net 1ncome, a

franchise tax for the Dr1v11ege of doing business, or a corporate

stock tax, or (2) that state has jurisdiction to subject the

corperation to a net income tax, regardless of whether or nor .

that state imposes such a tax on the corporation.
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(b) 1If anocther state does not impese any of the taxes set
forth in (a) above and has no jufisq;ction te subject the corpor-
ation to a net income tax, such corporaticn dees not meet ' the
requirements of "taxable in “another state. A texXpayer is sub-
ject to one of the taxes specified in (2)(l) above oenly if it
engages in business activities in another state. If the corpeora-
tion voluntarily files and pays such tax when not required to do
so by the laws of that state orrpays & minimal fee for qualifica-
tion, registraﬁion or for the privilege of doing business in that
state, but does not actually engage in business activities inp
‘that state, or does engage in some activity;_not sufficient.for
nexus, and the minimum tax bears no relation to the corpofation's
aCEEV1t1es within such stzte, the corporztion is not subject fo
Tax within that state and is therefore not taxable in ancther
state, : -

(¢) The concent of L&thlllLy in another state is based
uﬁbn the premise that every state ln which the texpaver is
_engéged in busiwess ac;1v1t1es mey 1mpose, an income tax even
tHougb every state does not do so. Other types of texes may be
1mmosed by some states, as a subs itute for an income Tex.
Therefore, only those taxes enumerated in (&)(1) and (2) above
which mey be considered as revenue raising rather than regulatory

measures shall be considered in determining whether the corpora-

tion is taxable in another state.
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The requirement in.(a)(2) ebove has been sztisfied if the
taxpayer's business activities are‘sufficient te give the state
jurisdiction to impose a net income tax under the Constitution
and statutes of the United States. ‘JuriSdiction to tax is not

present where the state is prohibited from imposing the tax by

reason cf Public Law‘86-272, 15 U.S.C.4A., §§8381-385.

business activities of a taxpayer take place entirely within this
State, the entire income of such taxpayer 1s subject to the West
Virginia corporation income tax act..

5.04, Allocatidn.

(aj- 1f theiﬁusiness activities of a taxpaver také’place
partielly within and partially without this State and such rax-
payer i1s alsc taxable in ancther state, the folliowing items of
income are subject to allecation, to the extent that such items

constitute nonbusiness income. -

(1) Rents and royalties from real or tangible perscnal

property.
(2) Patent or copyright rovalties.
(3} 1Interest.

(b) Method 5fJAiigéé£ion{

(1) XNet Rents and Rovalties. -- Net rents and royal-

ties from real estate located in West Virginia are
allocable to this State. Rental income from real

Droperty ¢onstitutes business income when the

6.03. Activities Entirely Within ¥est Virginia, -- 1f the

.

1
N
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rental of such property is a principal business

-~

activity of the taxpayer or the rental of the
property is related to or incidental to the tax-

ayer's principal business activiry,
P I

Net Rents and Rovalties from Tangible Personal

Property. -- Net rents and royalties from tangible
personal preperty are allocable to this State if
and to the extent that the property is utilized in
wWest Virginia, or in their entirety if the cerpor-
ation's commercial domicile is in this State znd
the taxpayer is not organized under the laws of
or taxable in the stete in which the proﬁerty is
ﬁtilized.;rThehextent of'ﬁtilizéfion of tangible
perscnal property shall be determined by computing

the number of days of physical location of the

-

property within the various-jurisdictions.

Interest,

(A) Inﬁerest épqqggrreéeived by 2 corporation is
allocable to this State if the taxpayer's
commercial domicile ig in this State.

(B) Interest income is business income if the
intangible.with respect to Wwhich the interest
was received arises out of or was created by

a business activity of the taxpaver and in

those situations where the purpose for

r
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L
Vo

acquiring the intangible is directly relared

to the business activity of the taxpayer.

to this State to the extent that the patent

“or copyright is utilized by the payer in this

N

State, or to the extent that the patent or

~copyright is utilized by the paver in a state
in which the taxpever is not taxable and the
taxpayer's commercial domicile is in this

State. .

(B} & patent is utilized in 2 state to the extent {

that it is emploved in production, fabrica-
tion, manufacturing cr other processing in
the state or to the extent that a patentéd‘
preduct is produced in the state.

{C) A copy:ﬁighﬂ:r is urilized in a state to the

extent that printing or other publication

originates in the state.

6.05. Apportionment.

(a) All reﬁéiniﬁg édjusted income, after de&uctiﬁg_Ehdée

items specifically ezllocated under section ©.04(b)l through (4)

of this regulation, shall be apportioned to the State by the
employment of a two-factor Iormula, ceonsisting of pavrell and

property.
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(b) In order to determine the income atrributsble to West
Virginia, apporticnable income shall’be multiplied by a fraction,
the numerator of which is the propefty factor plus the payfoll
facter, and the dencminator of which is two. Thus, the appor-
tionment formula will appear as:

' Property percentage + payroll percentage West Virginia

= apportionment
2 percentage

6.06. Pereftv Factor.

(a) The property factor shall include all real and tangible
personal preperty owned or rented and used by the corporation to
‘produce business income during'the taxable year. The term Yreal
and tangible personal propercy® inéludes land, buildings,

-

acninery, stocks of goods, materials, equipment and other real

=]

and tangible personal property used in connection with the pro-
duction of business income.

(b) Prope;ty used in connection with the production of
- nonbusiness income, which is aliocated, shall be excluded from
‘the-factér.

(¢) The numerator of the'pfoéerty factor is the average
vélue ¢f the texpaver's real and tangible-personal property owned
or tented>and used in this State during the taxable vear.

(d) The dencminatoer c¢f the property factor is the average

value of all the taxpaver's real and tangible perscnal property

owned oT rented and used during the texable vear,
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{(e) The property, a fraction, will appear as:

"Average value cof corporation's real

and tangible perscnal property owned

or rented and used in West Virginia

during the tax perigd Property

= Percentage

Average value ¢f all the ceorporation's
real and tangible personal property
owned or rented and used during the
tax peried.

(£) The p?opérty ;actor or p*operty percentage "of the

apportionment ?ormula is then dete?mﬂned by leldlng the numera-
tor by the dencminzator.
{g) To illustrate: A taxpayer' purchased a manufacturing

‘facility on January 1, 1972 wzthln th s State, af-a cost of
SEOO,DOOi It also pugchased a wa;ehouse on the same dagé, in
Chio, at a cost of $300,000. The taxpayer owns no other pro-
perty; ner does it rent o6ther property.

(1) For purposes of the property factor, the numerator

will reflect §200,000 which is the criginal cecst

~of the West Virginia property.

(2) Thei denomlnator rof the _property Lactor w111

reflect $500,000 which is the criginal cost of all

the corporaticon's property.,

(2Y Therefore, the numerator divided by the denomina-
tor reflects a property percentage, for zthis
illustration of forty percent (40%).

{h) Valuatien of owned property. -- The wvaluaticn of owned

property is at its original cost with no adjustment made thereto
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for &any depreciation. Original cost is the basis of the property
for federal income tax purposes (prior to any federal adjust-
ments) at the time of acquisition by the taxpayer and adjusted by
sﬁbsequent cépital aﬁditionsibr impfbvements thereto and partial
disposition 'thereof, by reason of sale, exchange, abandonment,
condemnation, etc.

(1) To illustrate: On January 1, 1970, the taxpayer
purchased a factory building in this State at a2
cost of $650,000. On January 1, 1972, the coTpor-
ation expended $100,000 for remodeling of said
building. A depreciation deduction of $47,000 was
claimed by the texpaver on said building.on its
1972 return. The value of the building includible
in the numerator and denominater of the Droperty
factor is $730,000 as the depreciation deductioy
is not considered in determining the value of’ the
buildiﬁg-for purposes of the property factor but
the capital addition is taken into comsideraticn.

(2) 1f the building were located without this State,
its value ($750,000) would be includible in the
denominator only.

(i) Valuvation of rented propertv.

(1) Property rented by the taxpayer from others is

valued at eight (8) times the annuzl rental rate.
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{2) The annual rental =rate 1is the amount paid as
rental for the property for a twelve (12) month
period. Where property is rented for less tﬁan
twelve months,izhe réﬁt paid forrtheiéctual period
of rental shall constitufe the annual rental rate

for the income year.

To illustrate: X Corporation agrees in 1870

to rent a building in this State at $3,000

per month with 'the lezse to terminate on

September 30, 1872. Fer the income vyear

1872, the corporation's =znnualized rental "
rate is $27,000 (5 months X $3,000). The |
value includible in the numerator and denomi-
nator of the property féc;or is $216,000 (&
months X $3,000 rent X 8).

{3)  Annual rent does not include imcidental expenses
such as hotel and_:motel accommodaticns, daily
rental of automobiles,'équi?ﬁeﬁt,ietc;‘

(4) Leasehold improvements shall, for the purpeses of.

the property factor, be treated as property

owned
by the taxpayer regardless of whether the improve-

ments are movable or revert to the lessor wupon

expiration of the leazse. Leasehold improvements r_,.
' \
shzll be included in the ©property factor at

I
[
4

criginal cost.
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(3) Any amount pavable as additional rent or in lieu
of rent, such as tax;s, insurance, repairs or any
other items which are required te be paid under
the terms of the lease shall be included in the
property facter.

b (6} Generzlly, the average value of property shall be
determined by averaging the values at the begin-
ﬁing and ending of the taxable year.. However, the
tax commissioner may require averaging by monthly
or othgriperiodic values if such method of averag-
ing- is required  Lo properly reflect the average
value of ‘the taxpayer's property. |

(7) Averaging by monthly or other periodic values will

‘be applied if substantial fluctuations in the
values of the property exist during the income
year or where property is acquired after the
beginning of the taxable year or disposed of

beforg thg end of the taxable year.

6.07. Pavroll Factor.
| (2) The payroll factor is a fraction, the numerator of
which ig the total amount of compensation paid in this Srate
during the taxable year, znd the denocminator of which is the
total compensation paid everywhere during the taxable vear. The
payroll factor shall include the total amount paid by the rax-
paver for compensation in connection with earning business income

during the taxable year.
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(b) The rerm ”compénsation” means wages, salaries, commis-
sions and any other form of remuneration paid to employees for
personal services. Payments made to an independent contractor or
any other perscon not properly classified as an employee are to be
excluded ZIrom the payroll factor. Only amounts paid directly ro
employees are included in the payroll factor.

(¢) The payroll factor includes only compensation which is
attributable Uﬁ the business income subject te apportionment.

The compensation cof any emplovee whose activities are confined

primarily to the production of nonbusiness income shall be

‘excluded from the éé&féilrwfégtor. AlL compensation paid to

general gxécutive- foiééfé who are not employees -éﬁaii be
excluded in computing the payrell factor. General executive
cfficers shall include the chairman of the board, president, vice
president, secretary, treasurer and any other officer serving in

similar capacities. " o ‘ -

(d) Compensation paid in this State. -- Compensation is

paid in this State if any one of the following tests are met:
(1) The employee's service 1is performed entirely

within West Virginia.

(2) The employee’'s service is performed both within

and without this State, but the service performed
without the State is incidental to the employee's
service within the State. The word "incidental™

means any service which is temporary or secondary

Pao
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in nature, or which is rendered in connection with
an isolated transaction.

(3) If the emplovee's services are perfcrmed both
within and without the State, the emplovee's
compensation will be attributable to this State:
(A) ‘if ﬁi‘ze emplc;yee's base of operaztions is in

this State; or
(B) 1f there is no base of operations, the place
Irom which the services is directed or con-
T trolled is in this State; or if the base of
‘. operaticns or the place from which the
: o services is directed or controlled is mor in
any state in which some part.of the service

is performed, but the employee's residence is

in this State. .
All other compensation paid by the corporation shall be reflected
in the denominator of the payroil factor.

{(e) Computarion of payrell percentage.

(1) The payroll factor, a fraction, will appear as:

"Compensation paid in this State West Virginia
= payroll
Compensation paid everyvwhere® percentage

(2) The payroll factor or pavrell percentage of the
. apporticnment formula is then determined by divid-

ing the numerator by the dernominztor.
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(3) To illustrate: A corporation, in 1972, paid wages
to its employees within West Virginia in the

amount of §12,000. It also paid wages to

emﬁioyées iﬂnbhio form;éiém§;;r in tﬁé-amount-of

$88,000. , The taxpayer paid no other compensation

during the jégr.'  o

(A) The numerator will reflect $12,000 as compen-
saticn paid in West Virginie.

(BY The denominater will reflect $100,000 as all
compensation paid everywhere during the
taxable year.

(C) Therefore, the West Virginia payroll piercent- ;\.
age for this illustration is twelve percent ‘
(12%), the numerator divided by the denomi-

nator.

5.08. C(Ccmputation of Average of Apportionment Facrors.

(a) The corporation is required to determine and compute
the appoftionment factors applicabie to its business operations
conducted everywhere during the taxable vyear. The walue of

nonbusiness property and items of nonbusiness income, loss and

‘expense directly allocable to West Virginia and other states must

be excluded in computing the zpportionment factors.

{b) The corporation determines its apportionazble business

income {cor loss) by deducting all nonbusiness income or loss .

directly allocable to West Virginia and other states from its

Page 38
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West Virginia adjusted income or loss. West Virginia adjusted
income 1is federal taxable income plus or minus those modifica-
tions described in Section 5 of these rules.

(¢) The corporation must then determine the amount of its
income attributable to this Stare by applying the average of the
property facter and the payroll factor to the apportionable
business income.

(d> Taﬁi;iustrate;'A éorporation owns and rents property

within this State with a computed value of $17,000. From opera-

tions everywhere, the corporation has property with a value of

.3100,000. Said corperation pavs compensation to employees within

this State . in the zmount of $42,000. 1t pays'compensétion every-
where in the amount of $200,000 fér this taxable year.

(1) The corporation will determine its apportiénment
percentage by computing the twe factors (property
and payroll) and averaging the two. Therefore,
the property factor is 17% {numerator = denomina-
tor, or $17,000 =+ $100,000), and the pPavroll
factor is 21% (numerator = denominator, or $42,000
+ 8§200,000), These two percentage factors are
then averaged and reflect an apportionment percen-
tage of 19%. Said apportionment percentage npust
then be applied against the taxpayer's apportion-

able business income Lo arrive at income

sttributable to West Virginia.

=
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(2} The taxpayer, for this example, would prepare the
ra

following schedule to determine its apportionment

percentage. kféo—i§%/57fﬁf d?

5

SCEEDULE C—PERCENTAGE APPORTIONYENT OF INCOXZE -
- L Salarles, wages azd other comprnsation 2sdipmed <o Wes YVig=ia ..... $ 42,000 ,
2. Szlardes, wages a=d other compensation paid trerFwhere ..., ... 200,000
3 Payroll prreestzge (Hne jeline b BRI S S C21% 1
4. Awvcrzge Talne of wagible propesty in Vrest Virgledy L. L. .L.l... 37,000
L Avesspe valne of wagidle propeny everywhers .. e eeeriereareseans 100,000, !
" & Properry prriemtage (e d—loe - 7% {
7. Tetz! percertipe (282 Time 3 and b2y 3 PGS i 1 A ‘
& Appordozmest peremmtage {divide lne 7 by momers] 2 i beth fazors are »
Tiilred) (Exter o= = 11 p 1) ferasreaan, R P
HOTE: Beth Lamews zoowt be Siltsed woless permigies bn wriders hes becn obiiined

Freviously Trom the division elremmes, 17 ome mmar i riilized, eDter the 2D e~
CESihge O the ome Iamior ad Ube § &7 thic sehecinle
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6.09. Other Methods of Allocation and Apportionment.

(2) No corporation is allowed to use any alternative
formula or method of reporting its income to West Virginia except
uﬁon written order of the tax commissioner. Any return in which
any formula or method other than as prescribed by statute is used
without the written order of the tax commissioner is not a lawful
tax return.

(b) If the zllocation and apportionment provisions do not
fairly represent the extent of the corporation’s business activi-
ties in this State, the corporation may petition for or the tax
commissioner may require, in respect to all or any part of the
taxpayer's business activities, if reasonable: (13 éeparate
accounting; (2) the exclusion of one of the factors; (3) the
inclusion of one or more additional factors; or (4) the employ-
ment of any other method to effectuate an equitable allocatioq
and apportionment. -

(¢) A corpcraticn filing 2 petition with the tax commis-

"sioner for permission to empioy a formula of allocation and

appértionment unlike that provided by statute shall file said
petition in accordance with the following requirements:

(1) The pétitioh shall be draWn-in 2 form generally

used in legal proceedings and shall be SWorn to

and subscribed by: an officer .of the corporation

having knowledge of the facts stzted in the peti-

tion.
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(63

Section 6.09(c)

The petition shall summarize the business cpera-
tions of the corporation both within and without
West Virginia.

The petition shall contain the corporaticn's
arguments and contentions respecting the applica-
tion of the formula prescribed by statute and the
method requested, giving grounds, in detail wupon
which_;ﬁe_cdrporéﬁidnnﬁé Basingmitslérgumenté and
contentions.

The petition shall clezrly disclose the alterna-

‘tive method being requested, showing the results

of

its application and any supporting and supple-
mentary information which would enable the tax
commissioner to fully understand and consider the
method requested by the corporation.

The taxpayer shall submit "schedules showing the
computations ¢f the ratio of the value cof real and
perscnal tangible property used by the corporation
in this State to the value of like property used
by the corporation both within and without zthis
State.

The corporation shall submit schedules showing the
computations of the ratic of all compensation paid

in this State to total compensaticn paid by the

corporation everywhere.

Pago i
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(7) The petition shall be filed with the Tax Commis-

sioner no later tha; the due date of the tax
‘return for the taxable vear for which an alterna-
tive method is requested.

(d) In any proceeding brought before or against the Tax
Commissicner by a taxpayer seeking to employ a formula unlike
that provided by stature, the burden of proof shall be upon said
taXpaver. _‘ - -

(e) If the Tax Commissioner demands that = corporation

employ a formula unlike that provided by statute, the burden of

proof shall be upon the Tax Commissioner.

6.10. Summarv and Exzamples Relating to Allocation and Appor-

tionment.

(a) Corporations Entirely Within State.

(1) 4Any corporation which has its business activities
entirely within West Virginia shall report zll
income to  this State and is nort permitted to
apportion income. In order to determine its West
Vifginia net taxable inéome, said corporation will
follow the method below in the order steated.

(A It will determine its federzl taxable income
as defined in the laws of the United States

in effect before January 1, 1573. (Line 1 of

the present corporate taxX return.)

"L‘.
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It will add to and subtract from federal
taxable income ﬁ%ose adjustments set forth in
sections 5.02 and 3.03 of these rules. This
cembined addition and subiraction of modifi-
cations from federal taxable income results
in West Virginia adjusted income. {(Line 5 of
present return.)

From adjusted income the corporation will

deduct expenses incurred, if any, for zthe

purchase or comstruction of air or water

pollutlon control fac111t1es. Thls subtrac-

(D)

tion results in West Virginia mnet taxable
income against which the rate is applied to
determine the amount of tax.

The corporation will omit lines 9 through 16
of the tax return, inasmuch as these pertain
t0 Taxpayers which are required to allocate

and appo*tlon.

{23 The folTOWﬂng example. pertains te a corporatlon

which has no¢ business operaticns cutside this

State.

Example: XY Corporation coperates an auto-
mobile dealership within the State. For

federal income tax purpcses, the corporaticn
determines its federal taxzable income tgo be
$§35,000.

Page 44
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The corporation had the following modifica-
tions to federal taxable income:
(A) Interest from California bonds $1,000

(B) West Virginia business and

occupation tax 35
‘Total additions $1,350
(C) 1Interest on U. S. bonds $ 250

(D) Sale of property modification 4,000 o

Tetal subtractions $4,250

After addition and subtraction of the modifi-
caticns listed above from federal taxable‘ihcome,
adjusted income, or taxable income in this case,
amounts to $32,100 =zgainst which the tax rate is
applied. .

A completed tax return for this example

follows at—the next page herein? M‘,?%%f¢fi; C
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Completion cf Schedule E will previde
she modificaton permisted for exek kizd of
propestyrlisted by -the—txpayer, the dits
of acquisiton of which Is to be entered in
solmm=. L. . e .

" Eoter In eslumsz 7 the date
Froperty. LT
"Enter iz colomn 3 the income (withemt
the aaiculaden for long-term mpi! gaing)
sou rexlized from the sals of property as
reported o your federz? retarm,

you usold the

* Zzter iz columaz 4 the fair marke: valoe
of the property ez Juls I, 1967,

. Z=oter in colnmn 5 the desréciation znd
" other megztve adjustments in basis -
iowed for federal tmx ‘piripofes 46 Taly 1,

7, L
. " Eater im eolumn € ke erigimal cost er
] ctkzr basis of the property, plus any posi-
. ©ve adjustments in basis allowed for fed-

ezl tax purposes to July 1, 1967,

Section 6.10(a)

&

Enter in eoloma 7 the 2mowmet i eolemn 4
pius the smpunt in colomn &, =imms the zmeomt
o oolzmn & The reoimst enty expresses
the diference berwesn f2ir m=arket vaine gn
July !, 1967 2zd the adjusted basis on that
date, Le, the zppreciaiior & wvzlne to July

1, 1867, -

Columz & If the prefit on sale is reported
en the federz! retmrz 2s ordizary income,
extzr the ammouznt ia colume 3 or the zmonat
In esluma 7, whichever is less,

EXAMPLE: If yeur tomz] federz] inzome
for the salender wear 1671 lzmeludes 2 gzim
of §3.000 resultng from the sale of rez) es-
e, which oa July 1, 1967 nad 2 fair myze-
ket value of $10,000 20d 2 basis of §8,000 for
federal ineome t2x purposss on that date,
the zmommt of the gzin to be entersd ip

colema & of line § i S2,000 {since that is

the portion of the $5,000 gmin which does
not excesd the diference berweer salus and
basis).

SCEEZDULE F—MODIFICATION FOR CAPITAL CATNS

If the zmpunt of fedei! xable imcome
costzing 3 net lozg-term apital guin ovesr
et short-term cepital gzing em apy sale
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demezting medifcstion of thirty seven znd
one-nalf perocent (373 %) of the exeess for
West Virginiz ¢orperadion eet intome =x
DTrposes,

“Line I of Schedzuie F—Exter o this Hze

the ameoumt of federa! wpita] gzing showm
at LINZ & of the federe! ferm (zttach
Federa! Schedule D te soppert this modie
Sezdien),

- Lize 202) of Schedcle-F—TIrter on 4hi
ine  the amozat of allowable medifeztion

[y

. i . R . - -

for property apprecizdon em Lime 2o Sched
wle A

Lize 3 of Scheduls F—Enter or +his line
the ammoumt of LINE 1, Jass the zmowme of
LINE 2(a) or 2(b) whichever is appliczble

Line 2(b) of Schedule F—Enter on this
line 2oy zmouots which should be sobe
Tzeted rom gains within West Virginia 1o
arrive 2t West Virgicls maxable min

Line 4 of Schedule FmMulbply <he smemmt
ez LINE 3 by thimy seven znd cos-balf
percent {3730%) and smter the resuit here
wnd 3t LINZ 2{f) of Sehedule A
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(b) Multistate Corporations.

-

(1) Any corporatien which has income from sources
within this State and income from sources outside
this State must allocate and apportion its income
to arrive at the amount of tax due the State. In
order f0 determine its West Virginia net taxable
income, said cerporation will follow the method
below in the order stated. B =
(A) It will determine its federal taxable income

2s defined in the laws of the United Srtates

in effect prior to January 1, 1$73. (Line 1

of the present return.)

(B) It will addé to and subtract from federal
taxable income those adjustments described in
section 5 of these rules. This combined
addition and subtraction of modifications

from federal taxable income results in West

Virginia adjusted income to the multistate
corporation. (Line 5 of the present return.)
(C) After determination of adjusted income, the
nultistate corporation may proceed to allo-
cate particular items of inceme. {Line 9 and

Schedule B of present return.) Corporations

which allocate and appertion income omit

lines 6 through 8 of the tax return. .

Page 50
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(D) Total allocable income is entered at Line 9
©f the return and is added to or deducted
from” West Virginia adjusted income to arrive
at appertionable business income. If the

item of allocation is a positive amount, it

is subtracted from éﬁjusted‘income; and if

it

the item is a negative amount, it is added ro
adjusted income. This procedure effectively
eliminates or excludes allocable items from
adjusted income in arriving at apportionable
income (Line 10 of the return).

. (E} The corporaticn must then compure its‘ appor-

-éignment -formula (Schedule C) to find its
apportionment percentage. The apportionment
percentage (Line 11) is applied against
apportionable income -(Line 10) to determine
income attributable to West Virginia (Line

~12).

(F) The taxpayer must then add West Virginia
allocable income (Schedule 3B) to income
attributabié-t§WWest Virginia, ancd the sum is
West Virginia taxable income (Line 14).

(G) From West Virginia taxable income (Line 14),
the multistate corporation is permiﬁted to

deduct any expenses incurred for the acquisi-
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tion or construction cf air or water pollu-
tion control %atilities. This deduction
results in West Virginia net taxable 1ncome
agalnst whlch the";;;;“I;_gﬁgiléé_to deter-
mine the amount of tax.

(2) The following example pertains to a corporation
which has income from sources both within and
without the State.

Example: AB Corporation sells, services and

manufactures coal mlnﬂng equlpment and

supplzes wlthln and wlthout West Vlrglnla.

The corporatlon ccmputes 1ts federal taxable

income to be 53,800,000 which it places at
Line 1 of its West Virginia return.

(A) The corperation has the following modifica-
ticons which increase federal taxable income:
(i) 1Interest on New

Mexico bonds $ 1,11¢C

(ii) Income taxes imposed

by West Virginia,

Kentucky and North

Caroliha 128,415
{(iii) West Virginia busi-

ness and occupation

tax 82,328

{
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Total additions $212,853
(iv) Property modifica-
tions 206,687

{(v) Refund of Kentucky

income tax : : 2,032
(vi) Dividends 34
Total subtractions $208,753

After addition and subtraction of the modifi-
cations listed above, the corporation has
West Virginia adjusted income of $3,804,100.
The corperation rents tangible ﬁersonal
property and the nonbusiness income (in this
case) is subject to zllocation. A portion of
the tangible personal property is utilized by
lessees within West Virginia and a pertion is
utilized by lessees in Kentucky, a state
which subjects the corporation to a net
incoie tax. The rental income from property
utilized in kentucky is $3,685. See Schedule
B ofrthe complete&rreturn, which fellows, =as
to the proper allocation for the corporation
in this example.

The corporation must then compute the totals

and values of its payroll and property both

yiLg
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within and without West Virginia. This
computation is é;;fo;mgd on Schedule C of the
return and results in the apportiomment
percentage which is te be applied against
apportionable income. After income attribu-
———table to West Virginia has been determined,
the corporation must add back that portion of

rental income which was allocated to West

Virginia in Schedule C. A prepared sample

return follows atthe mext pese herein.
A 7 el [

(n

Page
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Section 7. Tax Years and Accounting Metheds,

-

7.01. For purposes of the West Virginia corporation income

tax, a taxpayer's taxable year and the methed of accounting shall
be the saﬁé as for federal purposes.

7.02. 1f a corporation's taxable year or method of accounting
is changéd federaii&, the same change 1is adopted for West

Virginia.
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Section 8.01

Secticn 8, Credits Azainst Tax.

-

8.01. If the corporate taxpayer is subject te the business
and occupation tax imposed by West Virginiz Code ch. 11, arz. 13,
or the annual tax on incomes of certain carriers imposed by Code

ch. 11, art. 12A, it may be entitled to a credit against its

-

¥. However, the credit may not

1
rt

corporatien income tax liabil
exceed the amount of corporazte income tax which is attributable
to the West Virginiz income derived from the business with
respect to which the business znd oCcupation or carrier tax was
imposed. . In other words, the credic s limited o that amount of
income tax which is imposed agezinst income which is subject to
both rthe cofporate-income tax-and the other tax {(either. busi-
ness and oCCUDPALion tax or carrier tax as the case may te).

8.02. The creditr shall b»a limized to the smallest of the

(a) The zmount of other tax imposed.-
(b) The =zmount of West Virginia corporate income tax

before credits.

(¢) The azamount of West Virginia corporate income tax

impesed on income from

rt

he business subject to the
Oa_he" Tax.
Limitation (¢) is placed upon the amount of the credit to pre-
clude exempting from corpo rate income tax sﬁch cf the taxpaver's

income &s is not derived from a business subject to business and

occupation rax. Stated another way, the credit for business and
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Secticn 8.03

occupation tax (and carrier tax) cannot offser or eliminate the
income tax imposed con income derived frem sources whichfare net
subject te the other tax.

8.03. To illustrate: A co¥poration pays business and occupa-
tion tax in the amount of $2,5C0 for the 1972 income year. The
taxpayer had West Virginia taxable income (Line 3 ¢f the return
fer a corporation entirely within the State, zand Line 14 for a
multistate coraogahlon) for the vyear in the amount of §20,000.
This $20,000 of dincome c¢onsisted of 315,000 werth from business
cperations which were subject to business and occupation tax.

—

The remaining §$5,000 of income was derived from nonbusciness
interest income Zfrem within this State (z2llocared tb‘ West
Virginia) and was not subject to business and occupation tax.
Thereiore, thiée-fourths (3/4) of the taxpayer's corporate
raxable income 1s subject te both the corporaie income tax and

the business and occupation tax, which -means that the credit

caﬁnot exceed three--OLrths of tbe amount ©f inccme tax 1mDosed

agalnst the wnole. The remaining one- f0Lrth {1/4) against which
n¢o business and cccupation tax is imposed cannot be utilized to

increase the credit,

(2) The taxpayer, in this illustratiom, wil Tepare the

foellowing schedule in the following manner to arrive at the

applicable ¢credizt. 5%q“f42fzwa E?

—
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F

{

SCEEDULE D—
TZATICN OF C':“'..:.D'T ROR EURIRESE A.."\'D OCC"?;’-.TIO"\ .'-‘

COL...
OR CARFIER *‘;COZ:C: TAX TATAZLE

T
okl BB L

- L Bosiness 2=d pecopaticn or el ncome =: ':.:'.le for the .a:z.h e oy L8230
Z West Vicghis Ney Ineeme Tox {I..n 17, page ) E‘,EXZCD'JD..... ..... ....:L.ZZ-D
3, Allowzbis Inzome szhiect to bneinegs zod o eompaton v . or ezrrer i

imseme mx (See i.._f.‘—.:—“c_s} P & a1 e :
4, VWesm Virginiz total incmme (Mne § or lizms 14, whichever i.s;;;: lmble) 20000 . - 5
I Lizmiuzden of cedh (e 2 multdpled br Lze 3 2xd c_: wiced Ty Hme &) ... 8K
§. Dol et (e smallest ol Ine I, 2 or S) et e e eaeat e ]

\. _T:_‘ .




State Tax Department
Leg. Reg. 11-10
Series XXIV

Section 8.03(b) .

(b} As can be seen from the above completed schedule, the

-

amount of the credit is effectively limited to that rorticn of

income tax imposed against the whole wh ch is a;trlbLtable to

West Virginia income whlch ig subject to the income fax and the
other tax. Inasmuch as three-fourths of the income is subject to
both taxes, the amount of orher tax impesed, if that large, may
offset three-fourths of the income tax.

8.04. For purpeses of the business and occupation tax credlt

the amount of business and occupatiocn tax entered a2t Line 1 of

Schedule D shall be that amount of tex liasbility computed by the

cerporaticon on its business and occupation tax return before

credit against such 1iability for industrizl expansion.
To illustrare: A taxpayer computes its business and occupa-~
tion tax liability to be $50,000 before applying any creditrs, on

its business and occupation rax form, zgainst such amount. t is

-

granted a credit against business and ocdcupation tax for indus-

trial expansion expenditures in the amount of 519, OOO whlcn, in

ffect, means that such Laxpayer pays only 831 OOO ~in business

and occupation tax. In. compuglng its credﬂt agalnst corporate

inccme tax for busvness and occupatlon tax lmposed, it may use

$50,000 as business and occupation tex imposed in the computation

of the credit. R o

Ly

SECTIONS 3 THROUGH 12 RESZRVED FCR FUTURE USE. (
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Sectien 13.01

Section 13. Returns, Time for Filipe,
=4

13.01. 4Annual Rerurn and Due Date. The WVest Virginia annual

corperation income tax return is due on or before the fifteenth
(13th) day of the third menth fellowing the close of the texable
vear. Therefore, z corporation which cperates on & calendar vear
basis must file its corporate return on or before March 13,

13.02. The responsible fisezl officer of the éorporat'on shell

he rerturn. S$aid signsture shall consri-

Yl
[ 1
-ty
B
"
E—'
n
}ot
ny
rt
o
H
(DI
rt
o
-t

-

tule a certification By the cfficer that t-he staterments contained

13.02. 4 copy of page cne of the corperation's federal income

ta&x return =must be attached to the West Virginia income tax

reLurn.

SECTICNS 14 AND 15 RESERVED FOR FUTURE US

o]
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Chapter|11-10
Series | XXIV
(1973)

Subject: Corporation Net Income Tax; Declarations of Esti-
mated Tax; IAastallment Payments of Estimated Tax;
Interest; Additicns to Tax for Failure to Timely
File Declarations or Pay Estimated Tax and For
Failure to Properly Estimate or Remit Tax; and

for Extensions of Time for Filing Returns,

Declarations and Cth Documents and for Payment

of Tax.
Section 1. CGENERAL.
1.01. Type of Regulations. -- These regulations are

"legislative rules" as defineé in W. Va. Code § 29a-1-2(4)

(1e82).

1.02. = sSccpe. =-- These regulations establish

géneral guldelines.and clarification of the Corporation Net
Income Tax. The proposed amendments relate specifically to
declarations of estimated tax (Secticn 16), instaliment

rayments of estimated tax (Sectic and
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additions to tax e to timely file declaraticns

or pay estimated tax and for, failure. to properly estimate

or remit tax (Section 17a), and extensicns of time for

filing returns, etc. and payinhg tax . -

1.03. Authority. =-- [These regulations are issued

under authority of W. Va. Code § 11-10-S(a).

1.04. Filing Date. +- These regulations were promul-

gated on November 30, 1973, aAnd filed on November 30, 1873,
in the Office of the Secretary of State and refiled in

the aforesaid office on December 29, 1582, in compliance
with W. Va. Code § 2%A-2-5 (1682). These proposed amendments
were filed in the State Register on May 8, 1984. -—— - —

1.05. . Effective Date. -- These regulations became -

effective on January 1, 1874. These proposed amendments
will take effect thirty days after their refiling in the
State Register pursuant to|l an act of the Legislature

authorizing their promulgation.

1.06. Citation. -+ These regulations may be

cited as:

W. Va. Leg.\Reg. {CNIT) 11-1C

Ser. XXIV, § , rpage {13873)

as amended.

Page 2 o
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Section 16.01(a)

Section 16. Declaration of Estimated Tax.

l

le.C1. Reguirenent of Declaration.
15.02. Definitilon of Estimated Tax.
15.03. - Contents| of Declaratiocn.

16.04. Amendment of Declaration.
16.05. Time forj Filing Declaration.
15.06. Automatilc Extension of Time for

Filing Declarations of Estimated
Tax of 800 or Less..
16.07. Return as Declaration or Amendment.
16.08. Short Taxable Year. :

16.01. Requirement of Declaration.

(a) Every corporation subject to the Wegfg Virginia
Corporation’ Net Income Tax Act is reguired to make and file
a declaration of estimated tax fcr the taxable year if its
West Virginia taxable income can reascnably be expected fo
exceed ten thousand dollars ($10,000). See W. Va. Code
§ 1ll1-24-16(a).

(b) A corporation that will owe tax of six hundred
doellars ($600) or less for the taxable year is not reguired
to file a declaration of estimated tax until the due date of
its annual return for .that taxable vear, and its annual
return shall constitute its declaration. See Section 16.06
of these regulations.

(¢) In determining whether a declaration of estimated

tax is required, the corporation shall take into account the

Page 67.1
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Section 16.01(d)

then existing facts and circumstances as well as those

reasonably to be anticipated relating to prospective gross

income,

allowable deductions, and estimated credits for the

taxable year.

(d)

When Preceding Year Was a Loss Year.

(1) In general. -- If the corporation had zero or

negative West Virginia taxable income for the
preceding taxable year, a declaration of estimated
tax is not required te be filed for the current
taxable year until such time as the .cerporation
can reasonably estimate that its West Virginia
taxable income for the current tax vyear will
exceed ten thcousand decllars ($10,000) and that its
estimated tax liability will exceed six hundred
dollars (S600).

(2) E=xceptions. -- The preceding paragraph does

not apply when the zero or negative West Virginia
taxable income in the preceding taxable year was
due to:
(A) the expensing of air or water pollution
control facilities asg provided in W. Va. Code
§ 1l-24-5(e);
(B} the carry forward cf a 1loss from a

preceding taxable year unless the loss

Page €7.2
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Section 16.01{(4d)

will alsc be carried forward to the current
taxable year with like effect.

{(C) unusual events or cccurences not
reasonably _expected to affect the current

taxable year with like effect.

- AT

Page 67.3
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Section 16.02

16.02. Definition of "Estimated Tax." -- The term “esti-

mated tax" means the amcunt which a corporation estimates to
be its incomé tax liability under W. Va. Code § 11-24-4, on
its West Virginia taxable income for the taxable year, less
the amount which the corporation estimates to be the sum of
any credits allowable against the tax for the taxable vear.
See W. Va. Code § 11-24-16(b). _ The.term "income tax" in-
cludes both the primary tax and the temporary surtax imposed
by W. Va. Ccde § 11-24-4. Allowable credits include those
allowable under W. Va. Code § 11-24-9 (relating tec credits
for business and occ¢lUpation taxes and carrier income taxes),
§ 1l-24-10 (relating to targeted credit for new jobs),
§ 11~24-11 (relating to credit for reducing electrical and
natural gas utility rates Ffor low-income residential
customers during the heating seasocon) and ~ § 11-24-12
(relating to the credit for hiring disadvantaged Vietnam era
or Korean conflict veterans or disabled veterans). Credit
may also be .claimed for overpayment of corporation net
income tax for the prededing taxable vear provided the
annual return for such year is filed on or before the date

the declaration of estimated tax is due for the succeeding

taxable year.

Page 67.4
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Section 16.03(a)

16.03. Contents of Declaration.

(a) General. -- The declaraticn of estimated tax shall
be made on Form 112-ES. The amcunt of estimated tax shail
be based on the amount of West Virginia taxable inccme which
the taxpayer expects to receive or accrue, as the case may
be, depending upon the method of accounting used for federal
income tax purposes for the taxable vear. (See W. Va. Cocde
§ 11-24-8(¢) for allowable methods of accounting. ) The
amount of estimated tax is a combination of the primary tax.
reduced by the amount of allowable credits, plus the surtax,
for the taxable year. See W. Va. Code § 11-24-15(c).

() The amount of West Virginia taxable income and
allowable credits shall be determined based upon the facts
and circumstances existing at the time prescribed by law for
filing the declaration, as well as those reascnably to be
anticipated <for the taxable .year relating to prospective
gross inceme, allowable deductions and allowable credits.

{(c) Use of Prescribed Fdérm. ~

(1) Copies of Ferm 112-ES so far as possible will
be furnished to taxpayers by the Tax
Commissioner. A taxpayer will not be excused from
making a declaraticn, however, by the fact that no
form has been furnished. Taxpayers nct supplied

with the proper forms should writé or call the
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Business Tax Division to reguest the proper fbrﬁ;
in ample time to receive the forms and te have
their declaration prebared,’ verified ' and filed
with the Tax Commissioner cn or before +he date
prescribed for filing the declaration.

(2) 1If the taxpayver does not have the prescribed
form, a statement disclosing the estimated Wwest
Virginia corporation net income tax must be filed
as a tentative declaration within the prescribed
time, accompanied by the payment of the required
installment. This tentative declaration must be
supplemented, without unnecessary delay, by a
declaration made on the proper foim.

Allowable Tax Credits. -- The amcunt ¢f a corpora-

tion's allowable tax credits for the taxable year may be

deducted

following:

in computing estimated tax. These include the

(1) West Virginia business and occupation taxes.
See W. Va.,K Code § 11-24-~%{(a), and Section ¢ of
these regulations.

(2} West Virginia annual tax on incomes of cer-
tain carriérs. See w._va{ Code § 11-24-9(b), and

Section 9.c¢f these regulations.
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(3) West Virginia targeted Jobs credit. See
W. Va. Code § 11-24-10, and Section 10 of these
regulations.

(4) West Virginia credit for reducing electrical
and natural gas utility rates for low-income
residential customers. See W. Va. Code §
11-24-11, and Section 11 of these regulzations.

(5) Overpayment of corporation net income tax
from a prior year, but ocaly if the annual return
for such prior year was filed on or before the
date the declaration or amended declaration was
filed claiming the credit.

(6) West Virginia credit for hiring disadvantaged
Vietnam era or Korean conflict veterans or
disabled veterans. See W. Va. Code § 11-24-12,

and Secticn 12 of these regulatiocns.
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16.04. Amendment of Declaration.

(a)

In general. -- An amended or revised declaration

may be filed at any time during the taxable year if the

corporation subseguently determines that its west Virginia.

taxable inceme, or its allowable credits, wiil materially

change the amount of estimated tax reported im its previecus

declaration.

(k)

Rules for Filing Amended Declaration.

(1) An amended declaration shall be made on Forim
112-Es that is clearly marked "AMENDED.! See
Secticn 16.03(b) for procedure to be followed if
the prescribed form is not available.

(2) No amended declaration may be filed until
after the date on which the declaration was due or
the date the declaration was filed, whichever is
later. )

(3) Only one amended declaration may be filed
during any interval between installment dates.

(4) If an amended declaration is filed, the

remaining installments not vyet , due, shall be

ratably increased or .decreased to reflect any

adjustment in the ameount of estimated tax by

reason of such amendment.
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(5) If the original declaraticn of estimated tax
for the taxable year is less than eighty percent
(80%) of the actual tax liability for the taxable
vear, the filing of an amended declaration of
estimated tax with remaining installment payments
being ratably increased will nct necessarily bar
application of interest and additicns to tax with
respect to any installment(s) paid prior to the
filing of the amended declaration that were too
low. See W. Va. Code § 11l-24-17a; and § 1l7a2.02 of
these regulations prescribing how an underpayment
of estimated tax 1is generally measured. If the
original declaration cf estimated tax was deter-
mined based upon the facts and circumstances

existing at the time the original declaration was

filed as well as those reasonably to be anticiw- -

rated for the takable year relating to prospective
gross income, allcwable deductions and allowable
credits, and would® have resulted ind at least
eighty percent (80%) of the tax for the year being
prepaid in installment payments, then interest and
additions tec tax will not apply to installment
payments made prior tc the filing of the amended

declaration of estimated tax for the taxable year.
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See Section 16.03(b) of these regulations relating
to determination cf estimated tax.

(6) No cldim for-refund of estimated. tax may be
filed until the day the annual return for the
taxable yvear is filed showing an overpavment of

estimated tax.
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(a)

required

of these regulations, shall be filed as follcows:

If the reguirements of :
§ 11-24-16(a) are first met

i11~10

Section 16.05(a)

Time for Filing Declaration.

In General. -- A declaration ¢f estimated tax

by W. Va. Code § 11-24-16{a) and Subsection 16.01

The declaration shall
be filed on or before

before the iét_day cf the 4th month )
cf the taxable vear.............. the 15th day of the 4th month

of the taxable vear

after the last day of the 3rd month
and before the lst day of the 6th - -
month of the taxable year........ the 15th day of the 6th month

c¢f the taxable year

after the last day of the 5th month
and before the lst day of the 9th , _
month of the taxable year........ “the 15th day of the 9th month

of the taxable year

after the last day of the 8th month
and before the lst day of the 12th
month of the taxable vear........ the 153th day of the 12tk month

of the taxable vear

See W. Va. Code § 11-24-16(e).

(b)

Exceptions. =~ A declaration of estimated tax need

not be filed for the taxable year if:

(1) The amount of tax due with the annual return

for the taxable. year will be six hundred dollars .

{$60C0) cor less. See Section 16.06 of these

regulations. T

(2) The ‘annual return is filed on or before

the fifteenth day of the second month of the
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succeeding taxakle year, and the declaration was
not reguired by law or these regulations to have
been filed during the taxable vear. See Section

16.07 of these regulations.
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le.C6. Automatic Extension c¢f Time for Filing Declara-

tion of Estimated Tax &6f $600 or Less.

(a) In General. =-- If a corporation determines that

its estimated tax, as defined in Section 16.02, for the
taxable year is six hundred dellars ($600) or less, it is
only required to file an annual return for the taxable year
and pay the amount of tax shown thereon to be due, on or
before +the fifteenth davy of the third month of the
succeeding tax year (March 15th for calendar vear

taxpayers). Fer this purpcse, all eligible taxpayers are

granted an automatic extension of time from the date when’

the declaration of estimated tax and installment payments
would ctherwise be lawfully due until the due date cf their
annual return Zfor that taxable year (determined without
regard to any extensicn of time for £f£iling the annual
return. )

(b) Interest and Additions to Tax. =

(1) TIf the amounit remitted with the annual return
is six hundred dollars (5600) or :less, or if one
of the safety =zones appliezs (See Section 17a.05)
nco interest or additions will begin to accrue on
the amount due until March léth of the succeeding
tax year (1éth day o¢f the 3rd month o¢f the

succeeding tax year).
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(2} If the amount remitted with the annual return
exceeds six hundred dollars ($600) and if none of
the safety zones apply (See. Section 17a.),
interest and additions shall be imposed and shall
be calculated from the® &ate when the declaration
of estimated tax and the first installment payment
should have been remitted. Interest and additions
to tax shall similarly be applied to any
subseguent installment pavyments that should have
been remitted, calculated from the date such
installments should have been paid.

{3) See sSections 17a.01, 17a.03, 17a.04 and
17a.05 for applicaticn and computatiocnm Sf interest
and additions tc tax and application of safety

zZones.
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16.07. Return as Declaration or Amendment.

(a) Return as Declaraticn. =-- If no declaration of

estimated tax was reqguired by W. Va. Code § 11-24-16(d) to
have -been filed during the taxable vear, but is otherwise
reguired to be filed ¢n or before the fifteenth day of the
first month ¢f the succeeding taxable year, the corporation
may elect to file its annual retutrh for the taxable vear for
which the declaration is reguired, on or before the fif-
teenth day of the second month of the succeeding taxable
yvear, and pay in full the amount of tax shown on the return
to be due, in lieu cof filing its declaraticn on or before
the fifteenth day of the preceding month.

(b} Return as_Amended Declaration. == If on cr before

the fifteenth day of the second month of the succeeding
taxable year, a corporation files its return for the taxable
year for which a declaration was filed, and pays in full the
amount of .tax shown on the return te be due, such return
shall be considered an amendment to the declaraticn per-
mitted by W. Va. Code § 11-24-16(d) and Secticn 16.04 of
these regulations, if the tax shown on the return is greater
than the estimated tax shown in a declaratioen previously

made. See W. Va. Code § 11-24-15(g)
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16.08. Short Taxable Year.

(a) Requirement of Declaration. -- A separate decla-

ration of estimated tax is required where a corpcration is
required to file a federal income tax return for a period of .
less than twelve (12) months, and its West Virginia taxable
income for the short taxable vear can be reascnably expected
to exceed ten thousand dollars ($10,000). See. W. Va..Code
§§ 11-24-8(a) and 11-24-16(a). However, no declaration is
reguired if the short taxable year is =- '

(1) A period of less than four (4) months, or

(2) A period of four (4) cr more months but less

than twelve (12) months, and the requirements of

W. Va. Code § 11-24-16(a) are not met before +the

first day of the last menth in the short taxable

vear. - - -

(3) The amount of tax remitted with the annual

return for the short tax yvear will be gix hundred

dollars ($600) or leass.”

(b) Time for Filing Declaration of Estimated Tax in

CasSe of a Short Taxable Year.

(1) In the case of a short taxable year of four
(4) or mere months but less than twelve (12)
months, the declaration of estimated tax must be

filed on or before the applicable date
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specified in Section 16.05 of these regulations.

(2}
this

Examples. Application of the provisions of

section is illustrated by the following

examples:

Example No. 1. A corporation that files on a

calendar year basis changes o a fiscal vear
beginning September 1, 1983. It will have a
short taxable year beginning January 1, 1983,
and ending August 31, 1983. If the require-
ments of W. Va. § 1ll-24-156(a) are met before
April 1, 1983 (the lst day of the 4th month),
the declaration of estimated tax must be
filed on or before April 15, 1983 (the 15%th
day of the 4th.month).

Example No. 2. If, in the above example, the

corporation first meets the rquirements of
W. Va. Code § 1l-24-16(a) during July 1923,
then the reguirements of W. Va. Code §

l1-24-lé{a) were met before. the first day of
the last month of the short taxable year, and
a declaration cf estimated tax is reguired %o
be filed on or before August 15, 1983, for

the short taxable vear.
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Example No. 3. If, however, in the above

example, the corpcraticen does not meet the
requirements of W. Va. Code § 11-24-=1%(a)
until August 1, 1983, "then. the requireménté
of W. Va. Code § 11-24-18(a) were not met
before the first dav of the last month of the
shert taxable year, and no declaration of
estimated tax is reguired to be filed for the

short taxable vear.
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Section 17. Payments of Estimated Tax.

17.01
17.02.

17.03
17.04.

17.05.
17.05.
17.07.
17.08.
17.09.

17.01. Amount

ired To Be Paid

Time for Payment of Estimated Tax;
Calendar Yéar TaXpayers.

Time for Payment of Estimated Tax;
Fiscal Ye Taxpavers.

Installment| Pavments After Amendment
of Deéclarations.

Short Taxable Years.

Credits Against Installment Payments
Installment Raid in Advance
Application Installment Payments.
Special Rule Xor 1S83 Taxes.

Recuired Tc Be Paid. -~ Every &orporation

required to file a declaraticn of estimated tax under W. Va.

Code § 11-24=16 shall pay the full amount of its estimated

tax as provided in subsection 17.02 in the case of calendar

vear taxpavers,.

vear taxXpayers.

and subsection 17.03 in the case cf fiscal
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17.02. Time for Pavment cf Estimated Tax; Calendar Year

Taxpavers.

(a) April 15th. -- A calendar vear taxpayer that files

its declaraticn of estimated tax on or before April 15th of
the taxable year, shall pay one hundred percent (100%) of
"its estimated tax in four (4) egqual installments, one at the
time cf filing the declaration. The remaining installment:
payments are due on or before June 15th, September 15th, and
December 15th, respectively, of the taxable year. ST

(b) June 15th. -~ A calendar year taxpayer that files

its declaration of estimated tax after April 15th but on or
before June 1i5th, and was THot reguired by W. Va. Code
§ 11-24-16{e) to file its declaraticn cof estimated tax on or
tefeore April 15th cf the taxable year, shall pay one hundred
percent (100%) cf its estimated . tax in three (3) egual
installments, one at the time of filing the declaraticn. The
remaining installment payments are due on or before
September .15th and December 15th, respectively, of the

taxable year.

{(c) ESeptember 15th. ~- A calendar vyear taxpayver that

files its declaration of estimated tax after June 15th but
on or before September 15th, and was not regquired by w. Va.
Code § 11-24-16(e) to file its declaration of estimated tax

on cor before April 15th or on or before June 15%th cof the
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able year, shall pay one hundred percent (100%) cf its
estimated tax in twe (2) egual installments, one at the time
of filing the declaration. The remaining installment pay-
ment is due on or before December 15th of the taxable year.

(d) After September 15th. -- A calendar year taxpayer

that files its declaration of estimated tax after September
15th of the taxable year, and was not required by W. Va.
Code § 11—24—16(8), te file its declaration 5£ estiméted taﬁ
on or before April 15th, June 15th, cr September 15th, of
the taxable year, 'shall pay one hundred percent (100%) of
its estimated tax at the time of filing its declaration of
estimated tax for the taxable vear.

(e) Late Filing of Declaration of Estimated Tax. -- If

the declaraticon of estimated tax is filed after the time
prescribed by W. Va. Ccde § 11-24-16(e) for its filing, or
after the expiration of any extension of time for filing
granted by the Tax Commissioner, the'fémainingtinstailment'
payments are due on or before Juhe 15th, September 15th and

December 15th, respectively.
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17.03. Time for Payment of Estimated Tax; Fiscal Year

Taxpayers.

(a) 15th Day of Fourth Month. -- A fiscal year tax-

payer . that files iié?%@éélgfatipn. of estimated .tax on or
before the 15th of the fourth nonth o©f the taxable yéar,

shall pay one hundred percent (100%) of its estimated tax in

four (4) egqual installments, one at the time of filing the .

declaration. The remaining installment paymenis are due on
or befeore the 15th of the sixth month, the 15th of the ninth
month, and the 15th of the twelfth month, respectively, of
the taxable vear. T

(b) 15th Pay of the Sixth Month. -- A fiscal year tax-

rayer that files its declaration cof estimated tax after the
15th of the fourth month but on or before the 15th of the
sixth month, and was not regquired by W. Va. Code §
11-24-16(e) to file its declaration of estimated tax on or
before *tThe 15th o©f the fourth month of .the taxable year,
shall pay ore hundred percent (100%) of its estimated tax in
three (3) egual installments, one at the time of filing the
declaration. The remaining installment pavments are due on
or before the 15th of the ninth month, and the 15th of the
twelfth month, respectively, cf the taxable year.

(c}y 15th Dayv of Ninth Mcnth. -- A fiscal year taxpayer

that files its declaration of estimated tax after the 15th

Page 69.4




State Tax Department ' 7
Leg. Reg. 11-10 _ -
Series XXIV ' I

Sectionm 17.03{(d4d)

of the sixth month, but on or before the 15th of the ninth
month, and was not required by W. Va. Code § 11-24-16(e) to
file 1ts declaration of estimated tax on or before the 15th
of the fourth month, or on.or before the 15th of the sixth
month of the taxable year, shall pay cne hundred percent
(100%) of its estimated tax in two (2) egqual installments,
one at the time of filing the declaration. The remaining
installment payment is due on or before the 15th of the
twelfth month of the taxable year.

(d) After 15th Day of the Ninth Month. -- A fiscal

year taxpayer that files its declaration of estimated tax
after the 15th of the ninth month of the taxable vear, and
was not reguired by W. Va. Code § 11l~24-16(e) to file its
declaration of estimated tax on or before the 15th of the
fourth meonth, the 15th of the sixth month, or the 15th of
the ninth month of the taxable year, shall pay one hundred .
percent (100%) of its estimated tax at the time of filing
its declaration of estimated tax for the taxable year.

(e) Late Filing of Declaration of Estimated Tax. -- If

the declaration of estimated tax is filed after the time
prescribed by W. Va. Code § 11-24-16(e) for its filing, or
after the expiraticon of any extension of time for filing
granted by the Tax Commissicner, the.remaining installment.
rayments are due on or before the 15th of the sixth month,
the 15th of the ninth month and the 15th of the twelfth
mdnth, respectively.
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17.04. Installment Payments After Amendment of Decla-

raticn.

(a) In General. -~ If a corpdration amends its decla-

ration of estimated tax, the remaining installment payments,
if any, must be ratably increased or decreased (as the case
may be) tc reflect "any indreasSe cor decreasé in the: amount of-
estimated tax because of the amendment.

(b) When Amendment Made After September 15th. -- . If

any amendment is made after the fifteenth day of September
(15th day of the 9th month of the fiscal vear) of the
taxable year, any increase in estimated tax by reason of the
amendment must be paid at the time of filing the amended
declaration cf estimated tax even though the amount of the
last installment payment, is nct yet due. The amount of the
last installment payment, determined pricr to the amendment,
remains due on or before the 15th day of December (15th day

of the 12th month cof the fiscal year).
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Section 17.05(a)

Short Taxable Years. =

in General.

(1) In the case of a short taxable year for which
a declaration of estimated tax is reguired to be
filed (see subsection 16.08 of these regqulations),
the amount and time for payment of each install-
ment of estimated tax is determined by subsection
17.02 or 17.03 of these regulations.

(2) Examples. =-- The application of the pro-
visions of paragraph (1), above, is illustrated by
the following examples:

Example No. 1. =-- A corporation that files on

a calendar basis, changes to a fiscal vyear
beginning °~ September 1, 1983, and ending
August 31, 1984, and is regquired to file a
declaration cf estimated tax or or kefcre
April 15, .1983, for the short taxable vear .
January 1, 1983, to 2August 31, 1983. The’
corperaticn must make two 25% installment
pavments of estimated tax, the first on or
before April 15, 1983, and the seccnd on or
before June 15, 1883, and must pay 50% (25%
for the 3rd installment plus 25% for the 4th
installiment) of the estimated tax on or

before August 15, 1983 (the 15th day cf the
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1583 (the 15th dayv of the last month of the
short taxable year), as the last installment.

Example No. 2. =-- If in the example above,

the corporation does not meet the require-
ments of W. Va. Code § 11-24-16(a) until June
15, 1883, the declaraticn is due on or before
August 15, 1983 (the 15th day of .the last

month ¢f the short taxable vear).

(3) Late Filing of Declaration of Estimated Tax. --

Where a declaration of estimated tax for a short
taxable year is filed after the date prescribed in
subsecticon 16.05 of these regulations (determined
without regard to any extension of time for filing
the declaration under subsection 18.06 c¢f these
regulations), the provisions of subsections 17.02
cr '17.03 of these regulations, must be applied in
determining the time for payment of each install-
ment. Eowever, whére any installwent or install-
ments would become due after the close of the’
short taxable year, such installment or install-
ments shall ke paid on cor before the 15th day of ~

the last month of the short taxable vear.
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(4) Amended Declarations. == Where an amended

declaration of estimated tax for . a short taxable
vyear is filed in accordance with subsection 16.04
of . these regulations, the amcunt of any increase
or decrease in estimated tax must be allocated
egually t& the remaining installment payments.
However, where any installment or installments
would Dbecome due after the close of the short
taxable vear, such installment or instzllments
shall be paid on or before the 15th day of the

last month of the short taxable year.
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17.06. Credits Against Installment Pavments

(a) General. A corporation may, in lieu of receiving
a refund of income taxes paid for the preceeding taxable
yYear, elect toapply the overpayment tcowards its estimated
tax due for the succeeding taxable year. This overpayment

credit may be deducted in full from the first installment

payment of estimated tax for the succeeding taxable year if

the annual return for the preceeding taxable year is filed =
on cor before the die date of the declaraticn of estimated
tax for <the succeeding taxable year.' Any excess credit
remaining may be deducted in full From the next succeeading
installment payment,

{b) Underpayment of prior vear's tax. -

(1) The Tax Commissioner will not offset an
ocverpayment shown on an annual return that was
applied at the taxpaver's election *o estimated
taxes for the succeeding tax year, against any
additional tax subsequently determined to be owed
for the taxable vear of the overpavment.

{(2) Tf a corporation claims a credit when it
actually made no coverpayment of the pridér vear's

tax, the result will be a deficiency for the prior
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vyear. The effect i1s the same as 1f the claimed
overpavment had been refunded when it was credited
against the estimated tax due for the succeeding
taxable year. - : -

(3) Interest is due on any deficiency determined
for the overpayment year once the overpayment has
been credited against the estimated tax due for
the succeeding taxable year notwithstanding the
fact that the annual return ‘for the succeeding
Taxable year 1s not yet due when the deficiency
for the prior year is asserted by the Tax
Cormmissioner.

Examples

(1} Taxpayer's annuzal corporation net income tax

return for 1983 was filed March 15, 19884 showing

ari  overpayment of §5,000 for that vear,  and

electing to apply the overpayment against 1984

installment payments of estimated tax. Upon audit

of the 1983 annual return, the Tax Commissioner
determines that additional tax of $3,000 is owed

for 1983. Interest and additions to tax begin to
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accrue on the deficiency on the day after the day
the annual return was due. Additicnally, interest
and additions to tax may be owed for underpayment
of estimated tax during the preceding calander
yvear. . , e

(2) Taxpayer obtains a six=month extension of time
for £filing its annual return for <the 1983 tax
vyear. When it is filed, it shows an overpavment
of tax in the amount of $2,000. Taxpaver may, in
lieu cof receiving a refund of this amount, elect
to apply it towards installment payments of
estimated tax due for the succeeding taxable vear
cn or after the date the annual return is filed

for the preceding tax vear.
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17.07. Installments Paid In Advance. A corpcration

may elect to pay any installment of its estimated tax prior

to the date prescribed by law for its payment.
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17.08. Application of Installment Payvments. - The

payient of any installment of estimated tax shall be con-
sidered to be payment on account of the corperation net
income tax for the taxable year for which the declaration
is made. The aggregate amount of the paymenis of estimated
tax should be entered upon the annual corporation net inconme
Tax return as payments to be applied against the tax shown

to be due for that taxable year. . . . . _
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17.09. Special.Rule for 1983 Taxes. Corporationsg were

given an automatic extension of tTime from April 15, 1983
until September 15, 1983, in which to file their declara-
tions or amended declarations for the 1983 calander vyear.
Upon filing, one-half of the estimated tax liability is due
and pavable. The remaining one-half was due in egual in-
stallments on September 15, 1983 and December 15, 1983,

respectively.
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Secticn 17a. Intexrest and Additions to Tax.

l7a.01. Applicability of Interest and Additicns
17a.02.
17a.03.

i7a.04.
17a.05

17a.01. Applicability. The interest and additiocns to

tax provisions of W. Va. Code §§ 11-10-17 and 11-10-18 are
specifically made applicable to underpavments of estimated
corperation net income tax by the provisions of W. Va. Code
§ 11-24-17a. They will be applicable regardless of whether
there is a failure tc pay the entire amount of any install-
ment of estimated tax on or before its due date (See W. Va.
Code § 11-24~17), or the amount of estimated tax is under
estimated by more than twenty percent (20%). Two excepitions
te this rule are as follows:
(1) Where the amcunt of tax due with the annual
return 1s.six hundred dollars ($600) or less; and,
(2) Where the taxpayer qualifies under one of the
safety zones described in Section 17a.05 of the

regulations.
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17a.02. How Underpavyvment of Estimated Tax Is Measured.

(a) In General. =-- To see whether "a corporaticn's

estimated tax pavments for the taxable vear egual at least
eighty percent (80%) of its actual liability for the primary
tax and surtax impcsed by W. Va. Code § 11-24-4, the follow-
ing procedure shall ke applied:
(1} Determine the sum of the coifpoératicn's pri=-
mary income tax shown on - its annual return for the
taxable yedr {as reéduced by the amount of allow-
able c¢credits) plus its surtax for the taxable
year. If no annual return was £filed, take one
hundred percent (1l00%) of the total tax determined
toc e due for the taxable year.
(2) Take eighty percent (80%) of the above
amcunt.
(2) Divide the amcunt from step (2), above, by
the number of installments reguired for the year.
Generally, this will regquire dividing by four, but
the number of installments may be three, twe or
one. See Section 17.02 or 17.03 cof these regula-
tions.
{4) For each installment as computed in step (3),
above, find the excess, 1f any, over the amount

actually paid or credited toward that installment
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payment. (Add in any overpayments available from
a previous installment.) If there is no excess, no
further computation is necessary for that instal-
lment.
(b) Any excess computed in step (4), above, for any
installment is the amount of underpayment of that install-

ment. If the actual payment made for the underpaid. install-

ment does nct meet at least one of the available safety zone .

tests, applicable additions to tax must be paid in addition-

to interest on the amount of that underpayment of estimated

tax. See: : ST LT T e

(1) Section l7a.03 for computing interest.
(2) B8ection l1l7a.04 for computing additicns +to
tTax.

(3) Section 17a.05 for safety zones.
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17a.03. Computing Interest.

{(a) In General. =+ Nonwaivable simple interest cal-

culated at the rate of eight percent (8%) per vear (2/3% per

menth) shall be impcsed for the number of days from the due

date of the installment payment to the earlier cf:
(1) the fifteenth dJday of the third month after
the close of the taxable vear, or
(2) the date on which the tax or the underpayment
of the installment is paid. BAn overpavment of a
subsequent installment stops the running of the
interest tc the extent that it wipes out the
previous undérpayment. For this purpose, the
fifteenth dayv of the third month after the end of
the taxable year is taken as the dav tec which the
interest is computed even through it may fall on a
Saturday, Sunday oxr legal hcliday.

(b} The due date of an installment is determined
without regard teo. any extension of time .for paying the
estimate. W. Va. Ccde -§ 11-10-17(a). TIf the amcunt re-~
mitted with the annual return for the taxable year is six
hundred dollars {($600) or less, no declaration of estimated
tax is required for the taxable year and the interest pro-
visions do not apply prior to the due date of the annual

return. See Section 17.07.
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(c) A payment that is not in excess of the amocunt due
for that installment period applies to that period, and
cannot be used to credit an earliier period.

For example, a calendar year taxpayer receilves

mest of its income during the last six months of

the taxable year. It makes only a _ timely fourth .

quarter Imstallment payment on December 15th,
egqual to 25% of 80% of its ultimaté tax-iiability
for the year. The’gbfpdrétion will not be deemed
to have underpaid the instaliment due for the
fourth guarter. However, interest and additions
will apply to the other installments.

(d) If an installment payment exceeds the amount due
for that installment, the excess 1s applied to the amount
delinguent from any earlier installment period. The excess
is applied first to satisfv the delinguent tax for the
earliest installment period and then to interest and ad-
ditions to tax for that deficiency. Any excess is applied
to the next eariiest installment period in the same fashion.
(Any excess remaining after all delinguent installments plus
interest and additions to tax are satisfied, is credited to
subsequent installments). If the next instaliment payment
also exceeds the amount due, the excess is similarly ap-
plied, first to tax and then to interest and additions to

tax. The oldest delinguency is satisfied first.
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Section 17a.03{e)

A prior year's overpayment of tax can be credited

against the current vear's estimated tax under the following

rules:

(1) 1If the overpayment is determined on an annual
return for the preceding taxable vear filed subse-
guent to the filing of the declaration of esti-
mated tax for the current taxable vear, the over-
payment may not be taken as a credit against the
first installment payment for the current taxable
vear. It may only be credited against an install-
ment of estimated tax which is due on or after the
annual return is filed and the taxpaver elects to
apply the overpayment to payment of estimated tax
for the current tax yvear.

(2) If the amount of the overpayment credit
exceeds eighty percent (80%) of the installment
payvment due on or after the coverpayment was made,
then 1t can be applied as a payment of any pre-
vicus underpavment of estimated tax.

(2) Relating to credit adjustment on annual re-
turn applied against estimated tax for subseqguent

vears, See Secticn 17.06, which is new.
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(f) &application of Safety Zone. -- 1If one of the .

safety zones in Section 172.05 applies to the under?ayment
of estimated tax, no interest will begin to accrue on the
amount of the underpayment until the day after the day the
annual return should have been filed (determined without
regard to any extension of time) and the remaining amcunt of

tax due paid. _
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17a.04. Computing Additions to Tax.

(a) In General. -- In addition to interest calculated

and applied so provided in Section 17a.03 of these regula-
tions, additions to tax shall be imposed as provided in this
subsection. : S - L

(b) Additions to Tax. =-- The additicns to tax pro-

visions of W. Va. Code § 11-10-18 apply ‘te any underpayment
cf estimated corporation net income tax, regardless of
whether such underpayment is because of a failure to pay the
entire installment payment when due (determined with regard
to any authorized extension of time}; or because of under-
estimation, by more than twenty percent (20%), of the cor-
poration net income tax (both primary and surtax) due for
the taxable year. W. Va. Code § 11-24-17a.

{1 Failure to Timely File Declaraticn of Esti-

mated Tax. ~- In the case of failure to make and

file a declaration of estimated tax {or amended
declaration) on or before the date prescribed by
law, there shall be added to fhe'amcunt of esti--
mated tax shown on tThe declaration 5% of the
amount therecf if the failure is for more than 30
days plus an additional 5% for each month or

faction thereof during which there is a failure to
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file the declaration. This addition to tax may
not exceed 25% of the estimated tax liability. It
is wailvable by the Tax Commissioner where the
taxpaver shows that its failure to timely file the
declaraticn is due to reasonable cause and not due
to willful neglect. In the case of an amended
declaration, this penalty applies cnly to the net
amount cof The additional estimated tax. The fol-
lowing examples _illustrate .applicaticn o¢f. this

pehalty.

Example (1). == X Corporation reports on a

calendar year basis. It failed to file its
declaration of 1%84 estimated tax that was
due April 15, 1984. 1If that return had been
filed, it would have showed estimated tax of
$20,000. A penalty of 25% is imposed
($5,000) for the failure to timely file the
declaration of estimated tax. This penalty
is waivable if the taxpayer presents cogent
evidence that its failure to timely file the
declaration was due to reasonable cause and
not due to willful neglect.

Example (2). =-- X Corporation reports on a

calendar year basis. 1t timely obtains from
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the Tax Commissioner an extensicn of time for
filing its declaration of 1984 estimated tax
from April 15, 1984 to June 15, 1984. X does
not file its declaration until July 20, 1984,
The estimated tax shown on the declaration is
$20,000. A penalty of .10% is imposed for
failure to file the declaration on June 15,
1984 (5% because the failure was for more
than one month plus 5% for the succeeding
month or £fraction therecf during which the
failure continued). This penalty is waivable
if the taxpayer presents cogent evidence that
its failure to timely file the declaraticn
(determined with regard t¢ any authorized
extension of +%ime) was due to reascnable
cause and not due to willful neglect.

Example (3). =-- X Corporatiocn reports on a

calendar year basis. It timely files its
declaration of estimated 1984 tax on Z&pril
15, 1984, and remits 25% of the estimated
tax. On August 20, 1984, X Ccrporation
accepts an unanticipated cffer from a pur-
chaser resulting in the sale of some capital

asseis. X's declaraticn showed estimated 1984
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Section 17a.04{b)

tax of $20,000. Capital gain from the sale
results in additional taxes of $£10,000. X
was reguired to file an amended declaration
of 1984 estimated tax on or before September
15, 1984, which it did not do. X files its
1984 annual return on March 15, 1985, A
penzlty egual to 25% of the additional tax
that should have been shown on the amended
declaration is imposed fér failure to. file
the amended declaration. "Because taxpayer's
actual 1984. tax was $30,000 and its-declar-
ation showed 820,000 of estimated tax the
renalty assessed will be 25% cf $4,000 or
51,000. The penalty computation is ($30,000
X 80% = 524,000 =-520,000 = 4,000 x 25% .=
§1,000).7

Failure to Timelyv Pav an Installment of

Estimated Tax. -- In the case of failure to pay

the entire amount of any installment payment of

estimated tax, on or before its due date, there

shall be added to the amount due 0.5% thereof if

the failure is for one month or less plus an addi-

ticnal 0.5% for each month or fraction thereof

during which there was a failure to pay the in-

stallment or any part of the installiment then due.
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This addition to tax may not exceed 25% of the
installment payment that is delinguent. This
additicn to tax 1is waivable by the Tax Commis-
sioner where the taxpayer shows that its failure
to timely pay is due to reasonable cause and not
due to willful neglect.

(3) Application of Paragraph (1) and (2). ==~ 1In

computing additions to tax, paragraph (1) applies

to any failure to file the declaration of esti-

mated tax. Paragraph (2) applies where:
(A) The declaraticn of estimated tax was
timely filed but the taxpayver failed to
remit, in whele or in part, the amount of the
installment payment which was due on the date
the declaration was required to be ﬁiled,
determined without regard to any extensiocn cf
time for filing -the declaration unless an

extension of time for paying the installment

was also granted. — R - - S

(B) Any subsequent installment payment is
not paid on oxr before its due date., The due
date of each installment payment 1s a

separate event.
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{(C) The taxpayer receives an extension of
time to file its declaraticn of estimated
tax, but does not obtain a concomitant ex-
tension of time for paving the first install-
ment payment and any subseguent installment
payment that beccmes due during the extension
periocd granted for filing the declaraticn.

(4) Neglidgence or Intentional Disregard of Rules

and Regulations. -~ In the case of any underesti-

mating of estimated tax, except as provided in
subsection 17a.05(d), which is due to negligence
or intenticnal disregard of rules and regulations,
(but without intent to defraud), there shall be
added to the amount of tax underestimated (deter-
nined by multiplying the actual tax liability for
the taxable year by 80% and dividing by the number
of installment payments due for the taxable year)
5% thereof for each month of the deficiency up to
25% of the deficiency until it is paid.

(c) Application of Safety Zone. If one of the safety

zones 1in Section 17a.05 applies tc the underpayment of
estimated tax, no interest will begin to accrue on the
amount cf the underpayment until the day after the day the
annual return shouid have been filed and the remaining
amount of the tax due paid (determined with regard teo any
extension of time for payment).
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17a.05. "safety Zones" Bar Imposition of Interest and

Additicns to Tax for Underpavment of Estimated

Tax.

(a) In General. -- Interest and additions to tax will

not be imposed for any underpayment of any installment of
estimated tax 1f, on or before the dJate prescribed for
payment. cf the instaliment (determined with regard tc any
authorized extensicn of time for .payment) the total amcunt
of all payments of estimated tax at all times equals or ex-
ceeds the installment pavment(s) that would have been due if
the estimated tax for the taxable vear equaled (or exceeaded)
at least eighty percent (80%) of the tax liability for the
taxable year determined after application of allowable
credits except the credit for installment payment(s) of.
estimated tax; or the total tax due for the taxable year is
six hundred deollars ($800) or less.

() Safety Zones. Additicnally, interest and addi-

tions to tax will not be impesed for any underpayment of any
installment of estimated tax 1f, on or before the due date
of each installment payment, one-fourth or more of the least
amount of estimated tax due under the following "Safety
Zones," 1f applicable to the taxpayer, is remitted to <the

Tax Commissioner.
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(1) safety Zone No. 1 . -- The amount of "tax

shown" on the previous year's West Virginia cor-
porate net income tax return, if such rrecedihg
year began adfter December 31, 1982, and was a
taxable year of twelve (12) months. Safety zone
noe. 1l avoids interest and additicns to tax if the
total payments of estimated tax made by the in-
stallment date are at least equal.to the amount
which would have been reguired on . that installment
date if :the estimated tax was the amount -of "tax
shown" on the previous year's West Virginia cor-:-

peraticn net income tax ‘return. In  applving

safety zone no. 1 the following rules apply:

(A) A ccrporation that did not file a West
Virginia cecrporation net income tax return:
for the preceding year cannot use safety zone
no. 1.

(B) A corpcraticn that had zero West
Virginia taXable income for  the preceding
taxable year, cannot use Safety Zone No. 1.

(C) An affiliated group electing to file a
West Virginia consolidated return for the

succeeding taxable year, that did not file a
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consolidated West Virginia corporation net
income tax return for the preceding tax vear
cannot use safely zone no. 1.

(D} Safety zone no. 1 cannot be used when
the preceding tax year was a tax year that
began prior tc January 1, 1983. )

(E) The applicable tax credits are those
allowed on the annual return for the pre-
ceding tax year.

(F) If the annual return for the preceding
year 1s not filed on or before the due date
of the declaration o¢f estimated tax for the
succeeding taxakle year, the declaration of
estimated tax for the succeeding taxable year

cannot be based on last vear's tax.

(2) Safety Zone No. 2. -- The amount of tax which

would be due 1f computed based on the facts and
law applicable to the West Virginia corporation
net income tax return f£8r the preceding year, but
using the provisions of law applicable to the cur-
rent year, or portion thereof, relating to primary
tax rate, surtax, credits and limitaticns of
credits. This safety zone avoids interest and
additicns to tax if the total payments of esti- .

mated tax already made by the installment date are
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at least egual to an amocunt which would have been
regquired cn that installment date if the estimated
tax was a tax based on the facts shown on the pre-
vious year's return and the previous year's law,
but using current year rates, (Primary and surtax)
credits and limitations con credits.
(A) Nonrecurring items of income and deduc-
tions areé not to be excluded.
(B} A coerporation that &did not. filé a wWest
Virginia corpoeraticn net income tax return
for the preceding tax year cannct use safety
zZcne no. 2.
(C)y An affiliated group electing te file a
West Virginia consolidated return for the
suceeding taxable vyear that did not file a
consolidated West Virginia corporation net
income tax return for the preceding tax vear
cannot use safety zone no. 2.

(3) Safety Zcne No. 3. .-~ An amount egual to

eighty percent (80%) of the tax determined by

placing on an annual basis the taxable income for:
{(A) the first three months of the taxable
vear, in the case c¢f the installment regquired

tc be paid in the 4th month,
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(B} either the first three months or . the
first five months of the taxable vear (which-
ever results in no addition being imposed),
in the case cf the installment required to be
raid in the &6th meonth, and R

(C} either the first six months or the first
eight menths of the taxable. year (whichever
results in no addition being imposed), in the
case o0f the installment reguired to be paid
in the 9th month, and

(D) either +the first nine months or the
first eleven months of the taxable vear
(whichever results in nec addition being
imposed), 1in the case of the installment
required Lo be paid in the 12th month.

The taxable income sc¢ determined shall be

d on an annual basis by first multiplying it

by twelve (12) and then dividing the resulting

amoun

t by the number of months in the taxable year

for which the taxable income was so determined.

{c) Safety zone requirements must be satisfied on each

installment date toc avoid the imposition of interest and

additions tc tax on an underpayment of estimated tax as of
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the installiment date. For purpdses of paragraphs (a) and
(b}, it is presumed that a taxpayer's West Virginia taxable
income 1is received in egual installmernts throughcut the
taxable year. The taxpayer bears the burden of precof to
establish that the West Virginia taxable income was received
during the taxable vear in scme other manner.

(d} If there has been an underpayment of any install~
ment and the ccecrporation believes that one of the safety
zones discussed in subsection (b), above, applies, the.
corporation must attach to its annual return a statement —
fully explaining the applicability of the safety zone..

() Return for the Preceding Taxable Year. -- The term

"return for the preceding taxable year" means the West Vir-
ginia corporation net income tax return required to be filed
for the tazable year immediately preceding the succeeding
taxable year by W. Va. Code § 11-24-13. If an amended
return was filed for the preceding taxable yvear before the
due date of the declaration of estimated tax for the suc-
ceeding taxable year (determined with regard to any exten-
sion of time for £iling), then it constitutes the return for
the preceding taxable vear, if it is a reascnable estimate

of the amount of tax due for the succeeding taxable year.
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"Facts Shown on the Preceding Year's Return.! -

The facts shown on the preceding yvear's return include:

(g}

(1) A net operating loss deduction properly
claimed on the preceding yvear's return.

(2) The facts shown on a West Virginia consoli-
dated return for the preceding taxable vyear where
2 corporation no longer qualifies to file a con-
solidated return.

(3) Tax credits c¢laimed on the return for the
previous year even though allowable credits for
the current taxable year are reasonably expected
Lo be greater than or less than those allowed for
the preceding year unless there has been a mater-
ial change in the law effecting the amount of
allowable credits or there is reasonably to be
expected a change —“n the amount of allowable
credits that will materially effect the amcunt of
tax due for the current taxable vear.

Short Tax Years.

Ceme—— e - Lo oo

(1) The additions to "tax. - for ~underbayment of
estimated tax apply equally to short tax years
where a declaration of estimated .tax is reguired

to be filed.
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Safetv zones

(A) In computing the safety zones for short
taxable years, ‘the estimated tax (whether
based on that shown on the previous year's
return or based on the previous year's facts)
is reduced by multiplying the estimated tax
for a full year by the percentage which the

number of months in the short tax year bears

to twelvel. o
(B) If- the preceding taxable vesr was ‘a
short year, estimated tax for the current
yvear (for purposes of safety zcne 2) will be
computed on an annual basis {income x 12 =
number of months in the short year). The tax
will not be reduced because of the short
year.

(C) If the tax rates for the year of under-
payment have changed from the preceding yvear,
the estimated tax must be computed using cur-

rent rates.

Safety zones for '"52-33 week" vears.

(1)

the rules on 052-53 week years are applied in-

If a taxpayer has a 52-53 week taxable vear,

determining whether a taxable yvear was a year of
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12 months, and in determining the commencement of
the 3-month pericd, or the 3- or 5-month period,
or the 6~ or 8-menth pericd, or the 9- or l1l-month
pericd, whichever is applicable.
(2) If the end of any accounting period employed
by the corperatiocn (e.g., any of either thirteen
4=week periods, or four 13-week periods) doesn't
correspond with the end of the applicable period
used in annualizing, the taxable income is deter-
mined as follows:
{(A) Determine the taxable income from the
beginning of the taxable year tc fhe close of
the accounting period ending immediately
before the end of the period used in an-
nualizing.
(B) Determine the taxable income from the
beginning of the taxable year to the close of
the accounting period which straddles the end
of the 6, 8, 9 or ll-month period.
(C) The difference in taxable income between
that in paragraphs (&) and that in (B) is
multiplied by the number of days from the
close ¢f the first accounting pericd to the

end of the period used in annualizing and
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divided by the number of days between the
termination dates of the ItTwo accounting
periods.

{D) The amount computed under paragraph (C)
iz added t¢ (or subtracted from)} paragraph
(A to determine the taxable income for the
pericd.

(3) Illustration: A 52-53 week vear corporation

has a taxable year beginning on Dezember 26, 1lgel
and uses thirteen 4-week accounting periods in .
determiniﬁg taxable ‘income. - .Taxable income from
December 26, 1981 to the clese of ithe 4-week per-
iod ending on Juhe 11, 1983 is 35200,000; to the
end of the 4-week accounting period ending on July
¢, 1882 1s £228,000. Taxable income for the
g-month period ending on June 30, 1982 is $219,000

computed as follcoWs:

Taxable income for period ending before

June 30 $200, 000
Taxable income for period stradding
June 30 ' N . | - ' 228,000

Difference . . : : o 5 28,000
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Days from end ¢f first accounting
pericd to June 30 : 19

Days from end of first accouniing
period to end of second account- -
ing period 28
13/28 of $28,000 o ' $ 19,000

Taxable income for periecd ending :
June 11 200,000

Taxable income for period ending
June 30 = £219,000
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Section 18. ExXtensions of Time.

i8.01. General.

18.02. Extension of Time for Filing Returns.

18.03. Extension of Time for Filing Declaration
of Estimated Tax :

18.04. ExXtensi

18.05. Extensi

i8.06. Extensi

n of Time feor Paying Tax.

n of Time for Paying Estimated Tax
n cof Time for Paying Amount

ed as Deficiency.

18.07 Applicafiion for Extension of Time for
18.08. Undue Haidship Required for Extensicn
18.09. Period o
18.1C. Claims in\Bankruptcy cr Receivership

18.11. Fﬁrnishing f Security

18.01 In General. The Tax Commissioner has discre-

tionary authority under W. Va. § 11-24-18(a), to grant a
reascnable éxtension of time for the payment of tax or
estimeted tax (cr any installment), or for the filing of any
return, declaration, statement, or other document regquired
to be filed pursuant to the West-Virginia Corporation Net
Income Tax Act, on such terms and ccnditions as the Tax
Commissioner may reguire. All reguests for extensions of
time shall be 1in writing and shall be filed with the
Business Tax Divisicn of the State Tax Department on or
before the due date of the return or payment for which the
reguest is made. Reguests for extension of time for payment

cf tax mtst cemply with Subsection 18.06.
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18.02. Extension of Time for Filing Returns.

(a) In General. -- EXcept in extraordinary situa-

ticns, an extension of time for filing any return, state-
ment, or other dJdocument relating to the corporaticn net
income tax which . is required by Article 11-24, or these
regulations will not be granted for more than six (6)
months.

(p) Payment of Tax. ~- An extension of time for

filing a return does not operate to extend the time for
payment of the tax or any part thereof, unless the document
authorizing the extension specifically states +that an
extension of time for payment is also granted.

(¢) Application for Extension. =-- The application

for an extension of time for filing the return must be filed
with the Director of Business Tax Division and must contain
a full recital of the causes for the delay. The application
should be filed before the date the return is due. Failure
te do so may indicate negligence and constitute sufficient
cause for denial. Whenever possible, it should ke filed
sufficiently early to permit consideration of the matter and
reply before the statutory due date of the return.

[NOTE: If extension of time for payment is re-

Juested, the application must comply with Section

18.07.]
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(d)} Automatic Extension of Time. -- A taxpayver that

received an extension of time in which to file its federal
income tax return for the taxable year autematically
receives a corresponding extension of time in which to file
its West Virginia income tax return. A copy of the letter
granting the federal extension must be attached to the West
Virginia annual return when it is filed. While an extension
cf time for filing its federal return automatically extends
the time for filing the West Virginia return, it does not
extend the time for payment of <the balance of the West

Virginia tax due. 7 ¢ T 17 T
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18.03. Extensions of Time for Filing Declaration of

Estimated Tax.

(a) In General. -- The Tax Ccmmissioner has discre-

ticnary authority under W. Va. Code § 11-24-18(a), to grant
a reascnable extensicn cf time for filing any declaration of
estimated tax regquired to be filed pursuant to the provi-
sions of W. Va. Code § 11-24-15, on such terms and condi-
tions as he may reguire. An application for an extensicn of
time for filing a declaraticn, or amended declaration, of
estimated tax must:

(1) e made in writing;

(2) be addressed to the Director of Business Tax

Division;

(3) contain a full recital of the causes for the

delay; and

(4) Dbe filed on or before the due date of the

declaration of estimated tax.

() Interest and Additions to Tax Applicable. ~- An

extension of time granted to a corporation for filing a
declaration of estimated tax does not automatically extend
the time for paying the first installment of estimated tax
for the same period, or any subsedguent installiments that
become due during the extension period for f£filing the

declaraticn.
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(c) Special Rule for Period January l-June 30,  1983. .

A corpecration required by W. Va. Code § 11-24-18, *to
file its declaration of estimated tax. for +the current
taxable year, during the period beginning Janury 1, 1583
through June 30, 1983, receivéd an autcomatic extensicn of
time until September 13, 1983 to file an amended declaration
of estimated tax and pay additional estimated tax without
either interest or additions to tax being imposed on that
portion cof the additional estimated tax attributable tc the

provisionsg of Committee._Substitute for Senate. Bill No. 310.

With respect to that portion of .any estimated tax that would. . .

have been due had Committee Substitute for Senate Bill No.
310 not keen enacted interest and additions to tax shall be

imposed.
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18.04. Extension of Time for Paving Tax.

(a) In General. == The Tax Commissicner hag discre-

tionary authority under W. Va. Code § 11-24-18(a) and () to
grant a reasdnable extension cf time for pavment of tax, on
such terms and «c¢onditions as the law and the Tax
Commissiconer may reguire.

(b} Fayment of Tax. =-- A taxpaver that is granted an

extension of time for f£iling its annual return (whether such
extension is automatically granted due to an extension of
time to file 1ts federal return or is a West Virginia exten-
sicn) is nct automatically granted a similar extension of
time for paying its West Virginia corporation nét income
tax. If the taxpaver desires an extension of time for
paying West Virginia tax, an application for extension of
such time must be timely filed with the Directcr of Business
Tax Division, as provided in Section 18.07 of <these

regulaticns. S s
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Section 18.05(a)

18.05. Extension of Time for Paying Estimated Tax.

(a) In General. -- The Tax Commissicner has discre-

Ticnary authority under W. Va. Code § 11-24-18(a) te grant a
reasonable extension of time for payment of the amount of
any installment of estimated tax, on such terms and condi-
tions as the Tax Commissioner may reguire.

{b) No Automatic Extension of Time. -- A taxpayer

that has received an extension of time in which to file its

declaration of estimated tax for the taxable year, d&oes not

automatically receive a corresponding extension of time for

making the installment payment that is due with that declar-

aticn of estimated tax. Where a-concomitant extensiom of -
EEime for payment of estimatq@tpaxmis_g;anted, the taxpayer,_ 
upéh filing the declaration of estimated tax on or before
the last day of the extension periocd, shall remit the entire
amcunt of any installment pavments that otherwise have been
due plus interest at the rate of eight percent (8%) per year
(2/3% per mornth) calculated from the date the payment‘was'
originally due until the date the payment is made.

Example No. 1. -- A corporation that iz a calendar

year taxXpayer receives an extension of time until June
15th to.file its declaration of estimated +tax for the
taxable year. Since no extension of time was granted
for paying the first installment of estimated tax, it

remains due April 15th. On June 15th the declaration is
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L filed. - The first and seécond installment payment must
accompany the declaration of estimated tax when it is
filed on June .15th. Additiocnally, the taxpaver mnust
remit the interest due on the first installiment fcr the
period April 15th through June 15th plus 10% penalty
for intentional disregard of rules and regulaticns of
the Tax Commissioner,

Example No. 2. =-- ~Same facts as above except that the

estimated declaration is filed on June 10th. wWith the
declaration is remitted the first installment plus the
interest due for the period April 15th through June
10th. Additionally, 10% penalty shall be remitted for
intenticnal disregard of rules and regulations of the
Tax Commissiocner.

Example No. 3. == B corporation is a calendar vyear

taxpayer. It recelves. an extension of time until July
15th to file its declaration of estimated tax for the
taxable year. It falls to timely remit its first two
installment payments. On July 15th the declaration is
filed. The first and second installment  payments.
accompany the d@clazatibn'élong'with interest and _15%
renalty for the period April 15th-July 15th in the case
of the first installment a&and ihterest plus 5% penalty
for the period June 15th~July 15th in the case cf the

second installment.
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18.06 Extension of Time for Pavying Amcunt Determined

as Deficiency.

{a) In General. =-- The Tax Commissioner may separ-

ately grant an extension of time for up to 18 months for the
rayment of the amcunt of tax determined as a deficiency,
upon a written reguest by the taxpayer in conformity with
subsection 18.07. If the taxpaver feels it cannot make
payment of the ¥ax due within the prescribed pericd of
extension, it may make a request for an additional extension
to the Tax Commissioner. Such additional extension may not
exceed 12 months and may be granted only if it is estab-
lished to the satisfaction of the Tax Commissioner that
exceptional cilrxcumstances exist and that to require payment
within the time prescribed by the first extension would work
an undue hardship on the coxrporatien.

(b) Exception. ~- No extension of time for payment of
taxes will be granted if any part of the deficiency is due
to intenticnal disregard of rules and regulaticns or to
fraud.

(c) Interest. -- Except where specifically provided
otherwise, 1if. the time for payment of fax i1is extended,’
interest at the rate of eight per centum per annum calcula-
ted from the original due date of the réetiurn until date paid

shall be added to such tax.
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18.07. Application for Extension of Time for Payment.

(a) In General. =~~ A taxpayer desiring an_extension

of the time for payment of the tax shown or required to be

shown on any return, or for the payment of any installment:
of estimated tax, or for the payment of any amcunt deter-
mined as a deficiency must submit a written request for such
extension accompanied by evidence of the undue hardship that
would result tc the taxpayver if the extension was refused.

(b) Supporting Data Required. =-- This written reguest

must alsc be accompanied by:
(1) a statement of the assets and liabilities of the
taxpayer; and:” " Tl L - Do I
(2) an itemized statement showing all receipts arnd dis-
bursements for each of the thré&é months immediately
preceding the due date of the amount tec which the
regquest relates.

(c) Time for Filing Application. -- The written

regquest, with the regquired supporting dJdocuments, must be
filed with the Director of Business Tax Division, on or be-
fore the date prescribed for payment of the amount for which
the extension of time is desired.

(d) Notification of Dispésition of Applications.

The written reguest will be examined and, within
thirty (3C) days, if possible, will be denied, granted or
tentatively granted subject te certain conditions of which
the taxpayer will be notified.
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(e) Additional Extensions. -— If an additicnal

extension is desired, the request therefér must be made in
writing on or before the expiration of the period for which
the prior extension is granted, accompanied by the state-
ments and evidence required by subsection (a) and (b) of

this sectien.
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18.08. Undue Hardships Regquired for Extension.

(a) In General. -- An extension of time for payment

of tax will be granted only upon a satisfactory showing that
payment of the installment on the due date for which the
extension is desired, will result in undue hardship. The
extension will not be granted upon a general statement of
hardship.

{b) "Undue Hardship'" Defined. -- The term '"undue

hardship" means more than an inconvenience +to the taxpaver.
IT must appear that substantial financial loss, for example,
loss due to the sale of property at a sacrifice price, will
result to the taxpayver from making payment on the. due date
of the amournt with respect to- which the extension is
desired. If a market exists, *he sale. of property at the
current market price is ndt ordinarily considered as result-
ing in an undue hardship.

{(c) Except in extremely unusual circumstances, an
extension of time will not be granted to a taxpayer that can
borrow the amocunt needed to make the payment from a bank or
other financial organization. Accordingly, it is presumed
that such berrowing -is possible until the taxpayer

affirmatively proves otherwise. .-
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18.09. .. Period of Extension of Time.

{(a) Period of Extension for Filing Returns, Declara-

tions, Statements or Other Documefits. -~ An extension of

time for filing any return, declaration, statement or other
doccument, will generally not be granted for more than six
months. In exceptiornal circumstances, an eXtension may be
granted for a pericd not to exceed eighteen months.

(b} Period of Extension for Paying Tax, Estimated Tax

cr Deficiency. -- The extension of time granted for payving

tax, or an installment of estimated tax, or the amount fin-
ally determined as a deficiency, will geherally not exceed
six months from the date fixed by law for its payment.
Longer periods of time will not be granted unless the need
for such an extended period is clearly shown by the tax-
payer. In no event will the extension period or periods
exceed eighteen months frem the date fixed by law for pay-
ment except that under exceptional circumstances, the exten-

sion period or periecds may aggregate thirty months.
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18.10. Claims in Bankruptcy or Receivership

Proceeding.

Extension of time for payment of any portion of a claim -
for wunpaid tax allocwed 1in bankruptcy, receivership or
similar proceedings, may be granted subject to the same
provisions and limitations as in the case of a deficiency in

such tax.
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18.11. Furnishing of Security. -- As a prereguisite to

granting an extension of time for payment of any tax or
deficiency, the Tax Commissioner may require the corporation -
to furnish a bond or cther security. sSuch bond or other
security shall be in an amount not exceeding the amount for

which the extension of time for payment is granted.
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Secticn 18. Reguirements Concerning Returns, Netices, Records

-

ané Statements.

19.01. General.
(2} Every corporation™ subject to tax under .the West
Virginia cerporation income tax act, znd any corporation reguired
io file a return of information with respect to income, shall
keep such permznent books of account or records as are sufficient

-

tc establish the amount of income, deductions, credits or Other
metters required to be shown by such corporation in any return of

such tax or information. The Tax Ceomrissioner is authorized to

‘prescribe the content and form of returns and statements and may

reguire the inclusion in & return, document, or statement of any

information he deems necessary for the proper enforcement of the

West Virginia corporation IAccme tax act.

}!h

(5) If no method of accounting has been regularly used by

-

the taxpayer, or if the method used does not clearly reflect
iﬁcome, then?the cﬁipuﬁation of taxzble income is made under such
a méthod'as, in the”oﬁinion of the Tax Commissionerf does clearly
reflect income.

(c) Bookkeeping entries of themselves are not conclusive of
the amount of ipncome. The actuél_ facts rather than the bock
entries control. Also, entries on another individuel's books zre
not conclusive 2gainst a taxpayer.

(d) The books or records required by this section shall be

I3

-

Kept at a2ll times availeble for inspection by zuthorized repre-

rt

atives of the Taw Commissioner.

SET
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(e} The records required in this regulaticn shall be kept
accurately, but no particular form is required for keeping the
records. Such metheds of a2ccounting shall be used as will enable
the Tax Commissioner to ascePtain whéthér liability for tax has
been incurred, and, if so, the correctness of the amounts

required to be reported in any return of tax or informatioen.

18.02. Notice by Tax Commissiconer Reguiring Returns; State-

ments, or the Keeping of Records.

{a}) The Tex Ccmmissioner may regquire any corpoeration, by

notice served upon it, tc make such returns, render such state-

ments, furnish such copies of federzl income tax returns and of .

federal zudit determinaticns, or keep such specific records as (

the Tax Commissioner may deem necessary to verify whether or neot

such corporation is complying or has cemplied with applicable

provisions of the West Virginia corporaticon income taxX act.

{(b) Every corporation which is required in these regula-

tioms or by instructions applicable te any form prescribed

.thereunder to keep a copy of any return, schedule, statement or

othér document, shall ﬁéép suchrboﬁffasra parﬁﬂof itswrégofé;

{c) All records prescribed by these regulation shall be
kept, by the corporation reguired to keep them at ome or more
convenient safe locations accessible to the authorized represen-

tatives of the Tax Commissioner, and shall azt all times be avail- "

zable for inspection by such representatives.
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(d) All corﬁorations'shall file a copy of bpage one of their

federzl corporatioen income tex returq with their West Vir inia
E

annuel income tax return.
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Ssection 20. Report of Change in Federzl Taxeble Inceome.

-

20.01. If the amount of 2 taxpayer's federzl taxable income

reported on his federal income tax return for any taxable yvear is

-

changed or corrected by the United States internal Revenue Ser-
vice or other competent authority or as the result of a renegoti-
ation of z contract or subcontract with the United States, the
texpayer shall report such change or correction in federal tax-
able inéome-wi;nin ninety (90} déyé after the fimzl determinaticn

ge, corfeciion__oi renegotiation, or as otherwise
required by the Tax Commissioner, and shall concede the accuracy
of such determination or state wherein it is erromecus. VWhen
meking such report, the taxpayer shall disclose to the Tax Con-
missioner the full particulars of such federzl texX change or
ccrrection.

20.02. Any taxpaver who files an amended federal income tex

"

¢turn must also file within ninety (80) days thereafter zn

[

ended West Virginia iIncome tax return, znd shall in additioen

provide the Tex Commissioner such further information as he may

require, e
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. - Section 26.01

e

Section 26. General Provisions;m ‘ _ , S

26.01. Investigations. _ZEefTax'C¢mmissioner has the power to

eXamine Or cause to be examined by any agent, any books, papers,

records, documents or memoranda for the purpose of determining
the correctness of any return or for the purpose of making aﬁ
estimate of any taxpayver's income. The Tax Commissioner alsc has

pOWer to. require the attendance of the person rendering the

return or the attendance of any other person having knowledge of

the situation.-

26.02. Returns'by'the”fax-ﬁepartment.__If & corporation fails

tc.file a return required by léé, the Tax Department will proceed
te make a return for such cerpeoration from the best information

available.
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Section 27. Assessment and Deficiency Procedure.

-

27.01. Assessment of Deficiency. -- If the Tax Department

believes that corporaztion income tax is insufficiently returned

ailed to promptly

Hh

by a taxpaver either because the texpaver hsas
remit the tax or has failed to make a return, or has made 2z

return which is incomplete, deficient or otherwise erroneocus, the

Tax Department will oproceed te investigate znd dertermine or

L]

estimate the tax liebility of the texpaver and issue a2 "notice of
assessment’” against such taxpayer. Such netice of assessment

shall be in writing. _ o
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texparer in writing, by certified mail, that it Proposes to make
such assessment and shall zfford the taxpayer an opportunity to
be heard with respect to the proposed assessment, either by the

filing of a2 written protest against the proposed assessment or by

informal conference or both.
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Section 28. Deficiencv Procedure.

-

28.01. Written Protest or Petition for Resssessment.

(a) A taxpayer that receives a proposed zssessment shall

file a written protest withi; thiréy (30) days after the receipt
by the taxpayer of the notice of the proposed assessment. If the
taxpayer fails to file such written notice within the thirty-day
time period, the proposed assessment shzall be conclusive.

(b) The pé:iticn for reasssessment shall be in writing and
shall be complete in itself so 2g to fully state the issues. No

telegram, telephone c¢ell or similar communicaticn will be recog-

statement of the eamount of the deficiency or lizbility, as the
case may De, determined by the Tax Department, the nature of the
taxX, <the period Ior which determined; (2) elegzr and concice .
assignments of each znd every error which the petitioner alleges
te have been committed‘by the Tax Department in the determination
of the deficiency. Each assignment c¢f error shall be numbered;
(3) clesr and concise statements of faects upon which the peti-
tibner relies as sustaining the assigmments of error; (&) a
prayver, setting forth the relief sought; (5) the signature of the
petiticner; (&) a verification by the petitiomer; (7) 2 copy of

the proposed zssessment shell be appended to the criginel cf the

petition.
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28.02. Time and Place for Hearing.  Hearings upon petiticns

-

for <reassessment shall be held at the State Capitol in
Charleston, West Virginia, unless good cause is shown for con-
ducting the hezring elsewhere Wwithin this State.

28.03. Determination by the Tax Commissioner.

(a) After the hearing on a proposed assessment, the Tax
Commissioner will give the taxpayer written notice of his deter-
mination. 'If the Tax Commissioner determines that any rax 1is

c¢ue, he shall make a norice of assesement against the taxpayer as

provided in section 27.01 of this rule.

rt

{b) 1f the taxpayer fails to file 2 writrten protest when

required te de so or i

or if the taxpaver having requested a hearing feils to appear,

ctice of assessment as provided
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in secrtion 27.01 of this rule.

28. Oé Hearings and Appeals., -

(a) The pet iticner may ;ep“esenb hlmse7 or be represented

by some other person or persons of his cnooszng A record of the
hearlng shall be made.

(b) Petitioner will be g*veﬁ an oppo tLﬁlty for argument

klanln tlme limizts

fixe G-Bﬁ tHe Taﬁ Depar:men; foWIOW1ng subm*s—

sion of evidence. The Tax Department will accept briefs in lieu
of argument. Briefs must be filed timely within the periocd pre-

scribed by the hearing examiner. ._. . . o ... . . .__ : -

il
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Section 28.04(¢)

» .

(¢} An appeal may be taken by the taxrayer to the circuir

- -
-

court of the county in which the activity taxed was engaged, or
in which the taupsayer resides, or in the Circuit Court of Ranawha
Countv, within ninety (90) "days aftrer he shall have received

noetice from the Tax Department of its determimnation.
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Secrion 2%.01

Secticon 29. {Lollection.

2%.01. The tex commissioner shall collect the taxes, additions
to tax, interest and penalties imposed by the ccrporaticn net

income tax statutel "Every zssessment made by the tfax commis-
sioner which has become final and 1s not subject rto appeal by the
texXpayer shall constitute 2 Judgment and will be colliected &s

Jjudgments are collecred,
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ion 32. Overpavments znd Refunds.

-

T

32.01. In the case of any overpayment cf the tax, additions to
tax¥, interest or penalties imposed by the corporation ner income
tax act, the Tax Department Shall refund the overpayment to the
taxpaver. If an overpayment is not: refunded within six months
Irom the date the claim for refund is filed by the taxpayer,
interest shall be paid Hpon the amount of such overpavment at the

F-y -

rate 'of six per centum per annum from the date of filing a clainm

32.02. A vclaiz for refund” or & “Yelainm for cverpayment® are
these claims which are reflected and filed on the =znnual West
F-

corporation income tax return. In other words, if

-
=

-t
lJ
!

n
' 1
vl
l_l
m

cerporation’s ennual return for the rtaxable year reflects an

amount due the taxpayver, said return ocperates s a claim for
overpavment.
32.03. Peritions for Refund. In the event that a2 claim for

cverpeyment {(as described in section 22.01 of this rule) is not
efunded within six months after the filing of a claim, or in the

event that such claim is denied by the Tax Department, the tax-

=

pever may file a petition for refund pursuant to West Vi rginia
Code ch., 11, art. 1, sec. 2a. Said petition shall set forth with

particularity, in writing, zll matters of fact znd lzaw on which

the claim for refund is made. The petition shall set forth e

stetement of the amount of the refund, zhe pericd for which the

refund is sought, the signature of the petitioner, & verification
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by the petitioner, 211 documents and supporiing evidences rela-
tive the petitioner's claim, et cetegé.

32.04. Notwithstanding the limitations prescribed in ch. 11,
art. 1, sec. 22, a taxpayer may file a petition for refund, at
the latest, within six months after 2 final determinarion by the

United States Internal Revenue Service or other competent

authority of an overpayment in the taxpaver's federal income tax

liability. 1In other words, a taxpayer has only six months afrer
a finzl dererminatvion by the federzl government of a federal

overpeyment in which to file a2 petition for refund with the State

©f Vest Virginia. A petition for refund which is filed after the

iy .

six-month period will not be considered by the State Tex Depart-

ment. ’ h ' . T T T T
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Secticon 33, 'Limitations on Assessmentse.

-

L)

33.01. A notice of assessment for any deficiency in corpora-
ticon income tax shall be issued by the Tax Department against‘the
taxpayer within five vyears géterihhe due date of the return. To
illustrate: A corperation on a calendar vear basis files its 1972
inceme tax return on March 13, 1973, (the due date). If the Tex
Department disagrees with such return, it has until March 15,
1978, in which to propose zan assessment ags 2inst the cofpofatiﬁn;m
The Tzx Depariment need not actuzlly issue = notice of assessment
within the Zfive-vear operiod but need onliy issue =a propesed

sessment as cescribed in §27.01 of these rules znd regulations.

=

33.02. However, in the cazse of a falece or fravdulent return

4

filed with the intent to evade the Lax OTr in ¢case no return is

o]

filed by the texpayer, the Tax Department 18y 1ssue a propesed

—-

&2ssesgsment, or & netice of assessment or b

H

ing a proceeding in
court to collect such tax &t any time.

33.03. The period of limitations on assessments shall net
expire'uhtil ninety_(9Q) days afrer the Tax Department is advised

by the <tawpaver of a finzl determination by the United States

e

nternal Revenue Service in the taxpaver's federzl income tax

lity. If & final determination is made by the Internal

}-s
H
ﬂ)
|,J

Revenue Service in the taxpayer's federal income tax liabilicy

—~—

Tax Department of such

rt

and such texpayer fzils to norify the

L4




State Tax Department
Leg. Reg. 11-10
Series XXIV

Section 33.03

{

determination, the propésed assessment ©r notice of assessmens

-

can be made at any time.

SECTION 34 RESERVED FOR FUTURE USE.




State Tax Department

Leg. Reg. 11-10
Series XXIV

Section 35.01
Section 25. Interest.

1. All corporation income taxes, if

ear interest 2t the rate of six pPer centum per annum from

not paid when due,

.0
shall b

',_..l

the due date ¢of the return. The imposition of such interest is

mandatory and the Tax Department has no authority to waive

interest,
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Series XXIV
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State Tax Department o
Leg. Reg. 11-10 _
Series XXIV

Section 36,01

Secticon 36. Additions to Tax.

36.01. If any texpayer fails to maske or file a corporation

income return or files its return but fails to remit in whole or

I

in part the proper amocun:t oF tax, there shzll be adcded to the
amount oI wufipaid tax, from the date such tax should have been
vraid, additions to tax of five per centum if the failure is not

-

for mere than thirty (30) days with an additional five Ter centum

for each additionzl thirty davs or frazction thereof during which
the fzilure shell continue not to exceed twenty-five per centunm
in the =z2ggregste. Interest will also be imposed zgzazinst the

36.02. However, the Tax Commissioner ey waive additions to
tax upon a showing of reasonable czause by the taxpaver Zor its
delinquency. " Reascnable cause must be affirmatively cleaded, in
writing, by the taxpayer and it must set forth in detail the

reasons for i1ts delinquency or failure. . The Tax Commissioner's

-

- waiver will be inm wrirting.

(2) TFinancial hardship, such 2s & lack of funds at The time
the return was due, does not qualify as reascnable czuse. Also,
“hé past Iiling history of & taxpaver is not relevant when con-
sicdering the issue of reasonzble czuse for = present delinquency.
The ZIZact that the texpaver, in the past, filed all returns and

paid all taxes timely is immaterial to the issue at hand,




State Tax Department
Leg. Reg., 11-10

Seri

Section 36.02(b)

(b} Reasonable cause does exist for late filing where the

taxpaver, because of circumstances bevond his control, is pre-
vented Irom filing timely. This results when natural disasters

such as floods and fires occur.-

i




State Tax Department :
Leg. Reg. 11-10 -
Series XXIV

Section 37.01

Section 37. Penalries.

37.01. Any person who willfullyﬁfails to truthiully account
for and pay over any tax, and any person who willfuily attempts
in any manner to evade or defeat the corporaticn income tax or
the payment thereoi, shall, in addition to cther penalties pro-
~vided ‘by law, be liable to a money penalty equal to the total

amount evaded, or nct collected, or not accounted for and paid

ver: This penzlty shall be in lieu of the additicns Tto tax ser

t O

orth in section 36. of this rulie.

(w2

7.02. The term "person” as usecd in this svbsection incliudes,
but is not-limited to, an officer or emplovee of a corporation,
who, &s such officer or employee, is under a duty to perform the

act in respect of which the violation occurred.
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The Honorable Edgar F. Heiskell, III
Secretary of State

State Capitol Building

Charleston, West Virginia 25305

Dear Mr. Heiskell:

Enclosed are two copies of regulations promulgated by the Tax Com-
missioner concerning the Corporation Net Income Tax. These regulations
are designated Series XVI of Chapter 11-24 of the West Virginia Adminis-
trative Regulations,

Please note that these regulations are being filed in Chapter 11-24
rather than in Chapter 11-12 as required by Sections 9.01 and 9.02 of the
West Virginia Administrative Regulations, Secretary of State, Chapter 5-2,
Series I (1965). The Tax Commissioner is authorized to promulgate ad-
ministrative regulations for many of the taxes he administers. To file
all such regulations in Chapter 11-12 will only serve to confuse the tax-
payers who must work with them and who are expecting the filing chapter
to correspond with the article and chapter numbers wherein the tax may
be found in the West Virginia Code.

I hereby certify that the attached regulations are true and accurate
copies of official regulations promulgated by the Tax Commissioner on
November 30, 1973,

Very) truly yours ,

Miz\/&

Rlchard L. Dailey
State Tax Commissioner

RLD/dsh
Enclosures




FOREWORD

The corporation net income tax rules and regulations contained
herein are the first to be drafted and promulgated under the corporate
income tax act which was enacted by the Legislature in 1967,

These regulations are presented in three (3) parts and attempt
to answer those problem situations most often confronted by taxpayers
when preparing corporation income tax returns. Particular emphasis has
been placed on those sections which deal with adjustments to income
and allocation and apportionment, inasmuch as the majority of inquiries
received by the Tax Department relate to such areas.

If you have any questions in regard these rules and regulations,
please direct your inquiry to the Business Tax Division of the State Tax
Department which will make every effort to provide a satisfactory solu-
tion to your inquiry.

Very truly yours,

Richard L. Dailey
State Ta_x Commissioner
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INTRODUCTION

- The West Virginia corporation net income tax act is a conformity
statuté. The statute adopts federal definitions of items of income, gain,
loss and deduction and employs federal taxable income as the starting
point for the computation of West Virginia net taxable income.

Every conformity statute must have a minimum number of modifi-
cations or adjustments to federal taxable income. Without said modifi~
cations, the statute would be violative of federal and state constitutional
provisions. Therefore, the corporation income tax act provides certain
additions to and subtractions from federal taxable income. These are
necessary to arrive at net taxable income for West Virginia purposes.

The act also provides that certain items of income are to be allocated
to those jurisdictions in which the same arose. These are items which can
be easily segregated from the corporation's total income and include items
such as interest, rents and royalties,

A corporation which is taxable both within and without West Virginia
is reé’:{uired to allocate and apportion its entire income or loss to West
Virginia in accordance with a two-factor formula, consisting of property and
payroll. A multistate taxpayer must compute the percentage of its property
within West Virginia and the percentage of its payroll that is within West
Virginia and average the two, This percentage factor is then applied against
the corporation's income to determine that portion which is attributable to
West Virginia. )

Also, it is to be noted that the corporation net income tax act pro-
vides special deductions for taxpayers which make expenditures for air
and water pollution control facilities.

The rate of corporation income tax is six percent (6%) of West Virginia
net taxable income. However, a credit is granted against the amount of
income tax for the amount of business and occupation tax imposed against
the taxpayer for the taxable year.

The annual corporation income tax return is due on or before the
fifteenth (15th) day of the third month following the close of the taxable
year. Estimated returns are due on or before the fifteenth (15th) day of the
fourth, sixth, ninth and twelfth months, Estimated payments are to be made
in four equal installments,
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
STATE TAX DEPARTMENT

Chapter 11-24

Series XVI
1973

Subject: The following regulations concern the West Virginia

corporation net income tax,.

These regulations are issued under authority of West
Virginia Code Ch. 11, Art. 24, Sec. 26. These regu-
lations are promulgated on November 30, 1973, and

become effective thirty (30) days thereafter.

These regulations were filed in the office of the Secretary
of State on November 30, 1973, and are certified authentic

by the State Tax Commissioner by certification number XVI,

PART I : '

DEFINITIONS, IMPOSITION OF TAX AND
L RATE, AND EXEMPTIONS

CNIT. §1.3 MEANING OF TERMS.

(@) General. Any term used in the West Virginia corporation

net income tax act and these rules and regulations shall have the same



Adm, Reg. 11—-24_
Series XVI _ Sec. 1.3

-

meaning as when used in a comparable context in the laws of the United
States relating to corporation income taxes, unless a different meaning
is clearly required. Any reference in the West Virginia corporation
income tax act and these regulations to the laws of the United States
shall mean the provisions of the Internal Revenue Code of 1954, as
amended, and such other provisions of the laws of the United States as
relate to the determination of income for federal corporation income tax
purposes. All amendments made to the laws of the United States prior to
January 1, 1973, shall be given effect in determining the taxes imposed
by th:a West Virginia corporation income tax act for the tax period begin-
ning July 1, 1973 . and thereafter. No amendment mad.e to the laws of the
United States relating to corporation net income taxes on or after January 1,
1973, shall be given éffect.

To illustrate: If on August 5, 1973, the United_States Congress
enacts a statutory provision making religious groups taxable under fed-
erai./income tax, the law will have no affect on West Virginia's corpor'ate

income tax; for no amendment made to the laws of the United States on

or after January 1, 1973, shall be given effect.

Page 2




Adm. Reg. 11-24
Series XVI Sec. 1.3

(b) Definitions. For purposes of these requlations:

(1) The term “"tax commissioner" means the Tax Commis~
sioner of the State of West Virginia or his delegate, and the
term "tax department" means the Tax Department of the State of

West Virgini—a".- Said terms are used interchangeably herein.

(2) The term "corporation" means and includes a joint-
stock company or any association which is taxable as a

corporation under the federal income tax law,

(3) The term "d'omeéfi:i: corpbration" means any corporation

organized under the laws of West Virginia.

(4) The term “foreign corporation” means any corporation
other than a domestic corporation.

_ (-S)A '..[‘he'te-r-'fn-' '-'-s..t:ate"--fneané .ény'state of the United States,
"the District cif Columbia, the Commonwealth of Puerto Rico, aﬁy
't:"e'i-_ri:tory or possession of the United States, and any foreign

country or political subdivision thereof.

(6) The term "taxable year" means the taxable year for

Page 3
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Series XVI : Sec, 1,3

which the taxdble income of the taxpayer is computed under the

federal income tax law.

(7) The term "taxpayer" means a corporation subject to

the tax imposed by this article.

(8) The term "tax" includes, within its meaning, interest,
additions to tax, and penalties unless the intention to give it a

more limited meaning is disclosed by the context.

(9) The term "commercial domicile" means the principal
place .from which the trade or business of the taxpayer is directed

or managed.

(10) The term "compensa‘ion" means wages, salaries,
commissions and any form of remuneration paid to employees

for personal services, e

(11) The term "West Virginia adjusted income" means the
taxable income of a corporation as defined by the laws of the
United States for federal income tax purposes, adjusted as pro-

vided in §1.6 of these regulations.

Page 4
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(12) The térm "business income" means income arising from
transactions and activity in the regular course of the taxpayer's
trade or business and includes income from tangible and intan-
gible property if the acquisition and disposition of the property
constitute integral parts of the taxpayer's regular trade or busi-

ness operations,

(13) "Nonbusiness income" means all income other than

business income,

Yy
. ‘ (14) The term "public utility" means any business activity
to which the jurisdiction of the Public Service Commission of
West Virginia extends under fec, 1, Art. 2, Ch. 24 of the Code

of West Virginia.
(15) The term "this State" means the State of West Virginia.

s (16) The term "West Virginia net taxable income" shall
mean that amount of income against which the tax rate is
applied to arrive at the amount of income tax. "West Virginia net

taxable income" of a corporation which operates entirely within

Page §
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this State is West Virginia adjusted income less any special
deduction for air and water pollution control devices.

"West Virginia net taxable income" of a corporation which
operates both within and without this State is West Virginia
adjusted income after allocation and apportionment less any

expense for air and water pollution control devices.

(17) "Apportionable income" is West Virginia adjusted
income after allocation and is that income against which the
{ apportionment percentage is applied to arrive at the amount

of business income attributable to West Virginia.

Page 6
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Series XVI

Sec._ 1.4

CNIT. §1.4 CORPORATIONS SUBJECT to TAX, IMPOSITION of

TAX and RATE.

Corporations Required to File.

1. Domestic corporations.

All domestic corporations (those organized under the
laws of West Virginia) are subject to income tax and are
required to file income tax returns, except those corporations

specifically exempt from the tax under §1.5 of these rules.

2, Foreign corporations.,

All foreign corporations (those other than domestic
corporations) which are registered to do business in this
State, or which are in fact doing business in this State,
are sdbject to this tax and are reguired to file income 12x
returns, except those corporations specifically exempt
under §1.5 of these rules,

All corporations, foreign and domestic, must file

~ income tax returns with the State Tax Department, even

though such corporations were inactive or had no net income,



Adm. Reg, 11-24
Series XVI Sec. 1.4

-~

B. Doing Business.

For corporation income tax purposes, the terms "doing
business" and "engaging in business" means the operation of
any business enterprise or activity in West Virginia for direct
or indirect economic gain, including, but not limited to, the

following:

(1) The regular maintenance of an office or other

place of business within this State.

. v (2) The regﬁlar maintenance, within West Virginia,
of an inventory of merchandise or material for
sale, distribution, or manufacture, regardless
of whether kept on the premises of the tax-

payer or-in a public or rented warehouse.

(3) The selling or distributing of merchandise to
customers in -West Virginia directly from a

corporation-owned or bperated vehicle when _ B

title to the merchandise is transferred from

the vendor or distributor to the customer at

the time of the sale or distribﬁtion.

Page 8
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Series XVI Sec, 1.4

(4) The regular rendering of a service to clients
or customers in West Virginia by agents or

employees of a foreign corporation.

(5) The owning, renting, or operating of business
or income-producing property (real or personal)

in West Virginia.

C. Corporations with Multistate Activities.

The fact that a foreign corporation's activities or operationg
in thig State are a part of its overall interstate business does not
exempt the corporation from West Virginia income tax liability.
A corporation doing business in West Virginia in any of the
capacities enumerated in subsection B. above, of this rule, is
subject to income. tax even if its only operations in this State
are a part of its interstate business. A foreign corporation not
domesticated in‘West Virginia whose only business activity within
this State during such taxable yea'r is the solicitation of orders by
either a resident or nonresident representative for sales of tangible

personal property, which orders are sent outside this State for

Page 9
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approval or rejection, and, if approved, are filled by shipment
or delivery from a point outside this State is not required to file
corporation income tax returns. However, if such corporation
maintains an office or other place of business in West Virginia,
or if it owns any business property in this State, it is subject

to the tax.

D. Imposition of Tax and Rate.

Tﬁé Coriaorat’ion income tax is impbée"d for each taxable year
at the rate of six percent (6%) on the West Virginia net taxable
income of e\./ery foreign or d'or'nestic c:&rpbration engaging in
business i_n thi's. Sfate or derivirig income- from property, activit};
or Other sources in this State, ekcébt ddi:borations exempt undsr
§l 5 of these -r'_t.ﬂe.s. and regulafiohs -. )

In the case of a corporation c')p'erati'n:g. wholly within West
Virgin{é , n.e-t taxéb—i.é“i.ncndm_é ;h.all be thé‘same as -taxable_ income
defined in the Internal Revenue Code in effect on December 31,

1972, subject to those adjustments and the special deductions

provided at §1.6 of these rules and 'f'eé'ulations.
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CNIT. §1.5 CORPORATIONS EXEMPT from TAX,

income tax to the extent provided in this rule:

(1) Corporations which by reason of their purpose or
activities are exempt from federal income tax:
Provided, that this exemption shall not apply to
the unrelated business income, as defined in the
Internal Revenue Code, df any such corporation

. : if such-income is subject to federal income tax..

(2) Banks, banking associations, trust companies,
building and loan associations, and savings

and loan associations.

(3) Insurance companies which pay this State a tax

upon premiums.

(4) Production credit associations organized under the

Provided, that this exemption shall not apply to

provisions of the federal "Farm Credit Act of 1933":

Sec, 1.5

The following corporations shall be exempt from the corporation

Page 11
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.

corporations or associations organized under the
provisions of article four, chapter nineteen of

this Code.

(5) Corporations electing to be taxed under subchapter S
of the Internal Revenue Code of 1954, as amended.
However, every subchapter 8 corporation shall on
or before the fifteenth (15th) day of the third month
following the close of the taxable year file an infor-
mation return for such tax year. This filing requirement
shall take effect for tax years beginning on or after

July 1, 1972,

(6) Trusts established pursuant to section one hundred
elghty-six, chapter seven, title twenty-nine of the
code of the laws of the United States (eﬁacted as
section three hundred two (¢} of the labor manage-
ment relations act, one thousand nine hundred
forty~seven), as amended prior to the first day of

January, one thousand nine hundred sixty-seven.
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fﬁi +

CNIT..§1.6 ADJUSTMENTS TO DETERMINE WEST VIRGINIA TAXABLE

INCOME.

To compute West Virginia taxable income (hereinafter referred to
as adjusted income) a corporation uses its federal taxable income as
defined in the Internal Revenue Code in effect on December 31, 1972, as
a starting point and adds thereto or subtracts therefrom those adjustments
or modifications which are listed below. These adjustments to federal
taxable income relate to items which are treated differently under this
State!s corporation income tax act than under .federal law.

When the net amount of applicable adjustments is added to or sub-
tracted from federal taxable income, the result is the taxpayer's West
Virginia adjusted income, Line 5 of the present West Virginia corporation
income tax return is West_' Virginia adjusted income, and line 1 of the

returmn is federal taxable income.

/A, Adjustments Increasing Federal Taxable Income.

i

There shall be added to federal taxable income, unless

already included in such income, the following:

Page 13
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o~

ﬁ;‘ (1) Interest income or dividends on obligations,
securities or bonds of any state or political
subdivision or authority thereof, unless made
exempt by compact or agreement to which this
State is a party. The amount to be added to
federal taxable income is the gross amount of
such income or dividends, without reduction
for any expenses pertaining thereto.,

Interest or dividends received from obli-

. ' gations, bonds or securities of this State or

its political subdivisions or authorities need

not be added to federal taxable income.

To illustrate: The gross amount of interest
received..by a domestic corporation on secur-
ities of the State cf Florida must be added to
its federal taxabl= 1ncbme (line 1 of the return)
to arrive at its West Virginia adjusted income
(linga 5 of the return); for such income is sub-
ject to West Virginia income tax but not federal

income tax.

Page 14
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(2)

(3)

(4)

Sec. 1.6

Interest or dividend income on obligations
or securities of any authority, commission
or instrumentality of the United States which
the laws of the United States exempt from

federal income tax but not from State income tax.

Income taxes imposed by this State or any other
taxing jurisdiction to the extent deductible in
determining federal taxable income and not

credited against federal income tax.

Those taxes imposed by this State for which
credit 1s allowed against the West Virginia
corporate income tax (see §1.9 of these rules).
These taxes which must be added to federal
taxable income, are the business and occupation -
tax and the annual tax on incomes of certain
carriers,

To illustrate: If the North Carolina corpo-

ration income tax was deducted in computing

Page 15




Adm. Reg. 11-24
Series XVI . Sec. 1.6

u,‘

.

federal taxable incomé by a multistate
corporation which incurred liability to that
state, the amount of the North Carolina tax
must be added to the corporation's federal
taxable income as a modification item, for
income taxes are not deductible for West
Virginia income tax purposes,

Also, such multistate corporation probably
incurred a liability for West Virginia business
and occupation tax which it deducted in
arriving at federal taxable income; therefore,
the amount of the business and occupation tax
deduction must be added to federal taxable
income. However, the corporation will be
granted a credit against its West Virginia income
tax liability for the amount of business and
occupation tax which it I;aid to this State.

(5) interest on indebtedness incurred or continued

to purchase or carry obligations or securities

Page 16
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.

._
# the income from which is exempt from West
Virginia corporation income tax, to the extent
deductible in determining federal taxable income.
To illustrate: A domestic corporation bor-
rowed one million dollars from a bank to purchase
an issue of United States Treasury Certificates,
In computing its federal taxable income, the
corporation includes the interest income received
from said certificates and deducts és a business
. : expense the interest payable on the bank loan.
However, the interest income received from the
certificates is not subject to West Virginia
income tax and is subtracted from federal taxablne
income in computing West Virginia adjusted
income. See subsection B. (1) belo.w. Conversely,
the interest on the bank loan incurred to purchase
these certificates is not’'deductible for purposes
of the West Virginia income tax and must be added
t.o federal taxable income in arriv‘ing at West

Virginia adjusted income.
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R

£ : .
"~ B. Adjustments Decreasing Federal Taxable Income.

The following items are to be subtracted from federal
taxable income in order to arrive at the West Virginia adjusted

income of a corporation:

(1) Interest upon the direct obligations of the United
States or its possessions, to the extent included

in federal taxable income.

(2) Interest or dividend income on obligations or
securities of any authority, commission or
instrumentality of the United States to the extent
includible in federal taxable income, but exempt
flfom State income taxes under the laws of the

United Sfates .

(3) 1If a corporation's federal taxable income includes
any gain from a sale or other disposition of
property acquired priox-‘ to July 1, 1967, which had
a higher fair market value on such date, than its

adjusted basis at said date for federal income tax

Page 18
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-

purpoées, a modification must be made to

adjust for this difference. The purpose of this

adjustment is to prevent the imposition of

West Virginia corporation income tax on the

property's app-reciation in value prior to the

effective date (July 1, 1967) of the West Virginia

corporation income tax act. The amount of this

adjustment is limited to that portion of any_suvch

gain which does not exceed the difference between

the fair market va.lue and the adjusted basis.

If a corporation realizes a gain on the sale of

property which it received by an acquisition

other than one which gives it a substituted basis

before ]uhe 30, 1967, the adjustment explained

in this subsection is not allowed; for appreciation.-

_/’ upon such property will have occurred after the
imposition of the West Virginia corporation income
tax act and there is no appreciation prior to the

effective date of such act requiring exclusion. -
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W.here two or more assets are sold at a
profit during the same taxable year, and the
fair market value of each was higher than its
federal adjusted basis on July 1, 1967, the
amount to be subtracted from federal taxable
income must be computed separately for each
asset.

No adjustment is allowed where property was
sold at a loss during the taxable year, even
théugh such property had a higher fair market
value on July 1, 1967, than the adjusted basis

for federal income tux purposes on that date.

Example-1, A corporation sold securities in

1972 and realized a gain of $3,000. waever, ,

on July 1, 1967, the féir market value of these
securities was $2,000 higher than the federal
adjusted basis. This being a long-term gain
for federal tax purposes, the amount to be sub-

tracted from federal taxable income is $2,000
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which is the portion of the gain not in excess
of the difference between fair market value

and federal adjusted basis.

Example 2. A corporation purchased AB Stock
in 1964 for $120,000. The fair market value of
such stock on July 1, 1967, was $155,000. The
corporation sold the stock on September 1, 1972,
for $182,000, Therefore, ignoring capital gain
. : x treatment for this example, the corporation has
realized a gain of $62,000 on this transaction.
Howaver, that appreciation in value from the date
of purchase to the effeciive c_iate of the tax act
must be excluded from the total gain for Wgst
Virginia tax purposes. In this case,; of the tota%___-_
gain of $62,000 which is reflected in federél
taxable income, $35,000 thereof must be sub-
tracted as a modification to arrive at West Virginia

adjusted income. To reflect this adjustment, the

taxpayer will prepare the following schedule.
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SCHEDULE E- MODIFICATION FOR GAINS FROM SALE OR EXCHANGE OF PROPERTY

6. Orig- 7. Total
3. Prof- inal Cost of Col. 4
Kind of Property it Par 4. Market 5. Depre- Or Other Plus Col, 8. Modifica-
1. Date 2. Date Fedaral Value ciation etc. Federal 5, Minus tion (see
Acquired Sold Return 7/1/67 to 7/1/67 Basis Col. 6 instructions)
1. AB Stock 1964 [91/72] $62,000.|$155,000{ -~ 0 - $120,000,) $35,000] $35,000.
2 .
3
4,
5
6
Total modification (enter here and on line 2c of Schedule A on page 2) e e e . vmeadiime &
(4) The amount of any refund or credit for over-
‘\,'
. ’ payment of income taxes imposed by this State

or any other taxing jurisdiction, to the extent |
included in income for federal income tax pur-

poses. This adjustment applies to any refund

or overpayment of inzome taxes which was

actually included in federal taxable.income,

whether the refund or overpayment represented

West Virginia income taxes or the income taxes

of another state, a political subdivision of any

state or any foreign government. However, this

adjustment does not include any portion of the
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refunc.l or overpaymen% Which -represents interest
received, Suéh interest, whether received in
connection with a state or federal refund or
dverpayment, is not exempt from tax, since it
is pai.d. on a 61aifn _agaiﬁst a particular govern-
ment, rather than pai__c_i on al}"bbligation'arising

from the exercise of its borrowing powers.

(5) The amount of dividends received, included in
' federal taxable income, must be subtracted

therefrom,

(6) Thirty-seven and one~half percent (37 1/2%)
of the excess of net long-term capital gains
over net short-term capital losses as defined

in the laws of the United States.

C. Recomputation of Net Operating Loss.
In determining West Virginia adjusted income of a corporation
entitled to a net operating loss deduction for federal tax purposes,

there shall be added to or subtracted from the corporation's federal

Lo



Adm. Reg. 11-24

-

Series XVI Sec. 1.6

taxable income the amount of an adjustment reflecting a recom-
putation of such net operating loss deduction in which the
adjustments required by subsections A. and B. above are made
for each taxable year involved in the computation of such net

operating loss deduction,

D. Adjustments for Water and Air Pollution Expenditures.,

A special deduction is permitted for expenditures of a corpo-
ration for water and air pollution control facilities. Said deduction,
in the case of a corporation whose ac‘c‘ivities are wholly within
West Virginia, shall be made from West Virginia adjusted income
to arrive at West Virginia net taxable income., In the case of a
multistate corporation which is subject to allocation an_d appoi~
tionment, said deduction will be made after allocation and
apportionment to arrive at West Virginia net taxable income,

The deduction sha_ll be equal to the total amount paid or
incurred during a taxable year for the acquisition, constrﬁction or
development within this State of water pollution control facilities

and air pollution control facilities as defined in §48 (h) of the

Internal Revenue Code. However, the total of the amounts of any

-

Page 24




Adm. Reg. 11-24
Series XVI Sec. 1.6

allowances fo;" depreciation and amortization of such water
pollution control facilities and air pollution control facilities,
as so defined, to the extent deductible in determining federal
taxable income, must _be added as an adjustment thereto.

A pollution control facility shall mean a new and identi-
ﬁable treatment facility used exclusively as a means of abating
or controllihg air and water pollution, and such facility must
be approvedl by either the Secretary of Health, Education and
Welfare or the Secretary of Interior for .federal tax purposes in

, _
. ‘ accordance with §48 of the Internal Revenue Code.

Each corporation electing to take advantage of this special
deduction is required to initiate certification procedures for the
pollution control facility with the appropriate federal agency.
The eleétion for this special deduction will be on the annual
return for the taxable year in which such amounts were pé.ia or

./ incurred. The taxpayer is required to submit with said return |
information indicating proof of certification by the appropriate

federal agency.
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CNIT% §1.7 ALLOCATION and APPORTIONMENT.

A. General,

When a taxpayer has income from sources within this State
as well as income from sources outside this State, the division
of income and the resulting determination of the portion of the
taxpayer's entire income which has its source in this State shall
be determined by allocation and apportionment. In such.cases,
the taxpayer must determine which portion of its adjusted income
represents business income and which portion constitutes non-
business income. 'i‘he various items of nonbusiness income are
then directly allocated to specific jurisdictions pursuant to the
provisions of subsection B. of this regulation. The business
income of a corporation is divided between the jurisdictions in
which the busines-s is conducted pursuant to the property and pay-
rdll factors set forth in subsection C. of this regulation. Tile '
-/ sum of the items of nonbusiness income directly allocated to fhis

State, plus the amount of businesé income attributable to this

State by the apportionmer;t formula coﬁstitutes the amoun_t of Athe

corporation's West Virginia net taxable income which is subject -
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l"

5

;to tax under the income tax law-s of this State.
The word _"apportionment" generally refers to the division
of adjusted income between jurisdictions by the use of a formula
containing apportionment factors (payroll and property), and the
word "allocation" generally refers to the assignment of adjusted
income to a particular jurisdiction
A corporation which is taxable both within and without West
Virginia is required to allocate and apportion_ its West Virginia
\ adjusted income. For purposes of this rulé, adjusted income
. l is federal taxable income adjusted as provided in §1.6 of these
regulations. A taxpayer must have income from a business activity
which is taxable by this State and at least one other state, to
allocate and apportion income. Income from business activity
includes businessl or nonbusiness income. Therefore, if a corpo-
ration has nonbusiness income taxable by one state and business
./ income taxable by another state, the taxpayer's income shall be

allocated and apportioned. Where a corporation is not taxable in
another state on its busi}less income but is taxable in another state

only because of nonbusiness income, all business income shall be

attributed to West Virginia.
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- 1. Taxable in Another State.

For purposes of allocation and apportionment of
adjusted income, the term "taxable in another state" shall
apply to a corporation if: (1) in that state the corporation
is subject to a net income tax, a franchise tax measured
by net income, a franchise tax for the privilege of doing
business, or a corporate stock tax, or (2) that state has
jurisdiction to subject the corporation to a net income tax,
regardless of whether or not that state imposes such a tax

. i on the corporation.

If another state does not impose any of the taxes
set forth in (1) above and has no jurisdiction to subject
the cqrporation to a net income tax, such corporation
does not mee;c the requirements of "taxable in. another
state". A taxpayer is subject to one of the taxes speci-

A fied in (1) above only if it engages in business ac':tivitiesl
in another state. If the corpc;ration voluntarily files and
pays such tax when ;qot required tb do so by the laws of

[

that state or pays a minimal fee for qualification, registration
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or for the privilege of doiﬁg business in that state, but does
not actually engage in business activities in that state, or
does engage in some activity, not sufficient for néxus, and
the minimum tax bears no relation to the corporation's activ~
ities within such state, the corporation is not subject to tax
within that state and is therefore not taxable in another state.

The concept of taxability in another state is based upon
the premise that every state in which the taxpayer is engaged
in business activities may impose an. income tax even though
every state does not do so. Other types of taxes may be
imposed, by some states, as a substitute for an income tax,
Therefore, only those taxes enumerated in (1) and (2) above
which may be considered as revenue raising rather than regu-
latory measures shall be considered in detef;;ining whether
the corporation is taxable in another state. -

The requirement in (2) above has been satisfied if the tax~
payer's business activities a;*e sufficient to give the state

jurisdiction to impose a net income tax under the Constitution

and statutes of the United States., Jurisdiction to tax is not
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present where the state is prohibited from imposing the tax

by reason of Public Law 86-272, 15 U, 8., C.A. §§381-385.

2. Activities Entirely Within West Virginia.

If the business activities of a taxpayer take place entirely
within this State, the entire income of such taxpayer is sub-

ject to the West Virginia corpomation income tax act,

B. Allocation.
If the business activities of a taxpayer téke place partially
) within and partially without this State and such taxpayer is also
taxablé in another state, the following items of income are subject

to allocation, to the extent that such items constitute nonbusiness

income.

(1) Rents and royalties from real or tangible personal property.
(2) Patent or copyright royalties.

. (3) Interest,

1. Net Rents and Reyalties,

Néet rents and royalties from real estate located in West

Virginia are allocable to this State. Rental income from real
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prbperty constitutes business income when the rental of such
property is a principal business activity of the taxpayer or
the rental of the property is related to or incidental to the

taxpayer's principal business activity.

2. Net Rents and Royalties from Tangible Personal Property.

Net rents and royalties from tangible personal property
are allocable to this State if and to the extent that the property
is utilized in West Virginia, or inltheir entirety if the corpo-
ration's, comrﬁercial domicile is in this State and the taxpayer
1s' not organized under the laws of or taxable in the state in
which the property is utilized. The extent of utilization of
tangible personal proper'y shall be determined by computing

the number of days of physical location of the property within

the various jurisdictions.

3. Interest.
Interest income received by a corporation is allocable
to this State if the taxpayer's commercial domicile is in this

State.
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Interést income is business income if the inta‘ngible
with respect to which the interest was received arises out of
or was created by a business activity of the taxpayer and in
those situations where the purpose for acquiring the intangible

is directly related to the business activity of the taxpayer.

4, Patent and Copyright Royalties.

Patent and copyright royalties are allocable to this
State to the extent that the patent or copyright is utilized
by the paver in this State, or to the extent that the patent
or copyright is utilized by the payer in a state in which-the
taxpayer is not taxable and the taxpayer's commercial
domicile is in this State.

A patent_'is utilized in a state to the extent that it is
employed in production, fabrication, manufacturing or other
processing in the state or to the .extent that a paten'ceci'
product is produced in the state.

A copyright is utilized in a state to the extent that

printing or other publication originates in the state.
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Apportionment.

All remaining adjusted income, after deducting those items

specifically allocated under subsection B (1) through (4) of this

regulation, shall be apportioned to the State by the employment

of a two-factor formula, consisting of payroll and property.

In order to determine the income attributable to West

Virginia, apportionable income shall be multiplied by a fraction,

the numerator of which is the property factor plus the payroll

factor, and the denominator of which is two. Thus, the apportion-

ment formula will appear as:

Property percentage + payroll percentage West Virginia
= apportionment
2 percentage

1. Properiy Factor.

The property factor shall include all real and tanggi_ble
personal property owned or rented and used by the corporation
to produce business income during the taxable year. The term
"real and tangible personal property" includes land, buildings,
machinery,. stocks of goods, materials, equipment and

other real and tangible personal property used in connection
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with the production of business income.

Property used in connection with the productioh of
nonbusiness income, which is allocated, shall be excluded
from the factor.

The numerator of the property factor is the average

- value of the taxpayer's real and tangible personal property
owned or rented and used in this State during the taxable year.

The denominator of the property factor is the average
value of all the taxpayer's real and tangible personal property
owned or rented and used during the taxable year.

The property factor, a fraction, will appear as:

"Average value of corporation's real and
tangible personal property owned or rented
and used in West Virginia during the tax

period Property

percentage

Average value of all the corporation's real
and tangible personal property owned or
, rented and used during the tax period."

The property factor or property percentage of the appor-
tionment formula is then determined by dividing the numerator

by the denominator.
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To iliustrate: A taxpayer purchased a rﬁanufaqturing
facility on January 1, 1972, within this State, at a cost of
$200,000. It also purchased a warehouse, on the same date,
in Ohio, at a cost of $300,000, The taxpayer owns no other
property; nor doeé it rent other property.

For purposes of the property factor, the numerator will
reflect $200,000 which is the original cost of the West
Virginia property.

The denominator of the property factor will reflect

. E $'500,000 which is thé original cost of all the corporation's
property. |

Therefore, the numerator divided by the denominator
reflects a property percentage, for this illustration of forty

percent (40%).

a, Valuation of owned property.

. The valuation of owned property is at its original
cost with no adjustment made thereto for any depreciation,
Original cost is the basis of the property for federal

income tax purposes (prior to any federal adjustments)
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at the time of acquisition by the taxpayer and adjusted
by subsequent capital additions or improvemeﬁts thereto
and partial disposition thereof, by reason of sale,
exchange, abandonment, condemnation, etc.

To illustrate: On January 1, 1970, the taxpayer
purchased a factory building in this State at a cost of
$650,000. On January 1, 1972, the corporation expended
$100,000 for remodeling of said building. A depreciation
deduction of $47,000 was claimed by the taxpayer on
said building on its 1972 return. The value of the
building includible in the numerator and denominator of
the property factor is $§750,000 as the depreciation
deduction is not considered in determining the value of
the building for purposes of the property factor but the
capital addition is taken intp consideration.

If the building were located.without this State, its
value (§750,000) would be includible in the denominafor

only,
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b. Valuation of rented property.

Property rented by the taxpayer from others is
valued at eight (8) times the annual rental rate.

The annual rental rate is the amount paid as rental
for the property for a twelve (12) month period. Where
property is rented for less than twelve months, the rent
paid fér the actual period of rental shall constitute
the annual rental rate for the income year.

To illustrate: X Corporation agrees in 1970 to rent
a building in .this State at $3,000 per month with the
lease to terminate on September 30, 1972, For the
income year 1972, the corporation's annualized rental
rate is $27,000 (9 months X $3,000). The value includible '
in the nuherator and denominator of the property factor
is $216,000 (9 months X $3,000 rent X 8), -

Annual rent does n.ot include incidental expenses
such as hotel and motel accommodations, daily rental of
automobiles, equipment, etc.

L.easehold improvements shall, for the purposes of

the property factor, be treated as property owned by the
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taxpe;yer regardless of whether the improvements are
movable or revert to the lessor upon expiration of the
lease. Leasehold improvements shall be included in
the property factor at original cost.

Any amount payable as additional rent or in lieu of
rent, such as taxes, insurance, repairs or any other
items which are required to be paid under the terms of
the lease shall be included in the property factor.

Generally, the average value of property shall be
determined by averaging the values at the beginniag
and ending of the taxable year. However, the tax
commissioner may require averaging by monthly or other
periodic values if such method of averaging i1s reguired
to propeﬂy reflect the average value of the taxpayer's -
property.

Averaging by monthly or other periodic values will
be applied if substantial fluctuations in the values of the
property exist during the income year or where property
is acquired after the beginning of the taxable year or

disposed of before the end of the taxable year.
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2, Payrc;ll Factor.

The payroll factor is a fraction, the numerator of which
is the total amount of compensation paid in this State during
the taxable year, and the denominator of which is the total

compensation paid everywhere during the taxable year. The

 payroll factor shall include the total amount paid by the tax-

payer for compensation in connection with earning business
income during the taxable vear.

The term "compensation' means wages, salaries, com-
mis sions and any othér form of remuneration paid to employees
for personal services. Payments made to an independen"c con-
tractor or any other person not properly classified as an
employee are to be excluded from the payroll factor. Only

amounts paidA directly to employees are included in the pay-

| roll factor.

The payroll factor includes only compensation which is
attributable to the business income subject to apportionment,
The compensation of any emplbyee whose activities are con-

fined primarily to the production of nonbusiness income shall
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be excluded from the payroll factor. All compensation paid
to general executive officers who are not employees shall be
excluded in computing the pa_yroll factor. General executive
officers shall include the chaimman of the board, president,
vice president, secretary, treasurer and any other officer

serving in similar capacities.

a. Compensation paid in this State.

Compensation is paid in this State if any one of the

following tests are met:

(1) The employee's service is performed entirely

within West Virginia.

(2) The employee's service is performed both within
-and withoutl this State, but the service performed
without the State is incidental to the employee's
Y service within the State. The word "incideﬁtal"
means any service which is temporary or secon-
dary in nature, or which Iis rendered in connection

with an isolated transaction.

e
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(3) 1If the employee's services are performed both
within and without the State, the employee's
compensation will be attributable to this State:

(a) if the employee's base of operations is in

this State; or (b) if there is no base of operations,
the place from which the services is directed or
controlled is in this State; or (¢) if the base of
operations or the place from which the services

is directed or controlled is not in any state in
which some part of the service is performed,

but the employee's residence is in this State.

All other compensation paid by the corporation chall

be reflected in the denominator of the payroll factor.

b. Computation of payroll percentage.

The payroll factor, a fraction, will appear as

"Compensation paid in this State West Virginia
payroll
percentage

]

Compensation pald everywhere"
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:I‘he payroll factor or payroll percentage of the
apportionment formula is then determined by dividing
the numerator by the denominator.

To illustrate: A corporétion, in 1972, paid wages
to its employees within West Virginia in the amount of
$12,000. It also paid wages to employees in Ohio for
said year in the amount of $88,000. The taxpayer paid
no other compensation during the year.

The numerator will reflect $12,000 as compensation
paid in West Virginia.

The denominator will reflect '$100’ 000 as all com-
pensation paid everywhere during the taxable year.

Therefore, the West Virginia payroll percentage for
this illuétration is twelve percent (12%) , the numerator

divided by the denominator,

D. Computation of Average of Apportionment Factors.

The

tionment

everywhe

corporation is required to determine and compute the appor-
factors applicable to its business operations conducted

re during the taxable year, T_he value of nonbusiness
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property and ite.ms of nonbusiness income, loss and expense

directly allocable to West Virginia and other states must be

excluded in computing the apportionment factors.,
The corporation determines its apportionable business income

(or loss) by deducting all nonbusiness income or loss directly

allocable to West Virginia and other states from its West Virginia

adjusted income or loss. West Virginia adjusted income is federal
taxable income plus or minus those modifications described in

\ §1.6 of thege rules,

‘ ‘ The corp'oration must then determine the amount of its income
attributable to this State by applying the average of the property-
factor and the payroll factor tc the apportionable business income.

To illustrate: . A corporation owns and rents property within
this State with a éomputed value of $17,000. From opera.tions
everywhere, the corporation has property with a value of $100,000.

- Said corporation p«;ays compensation to employees within this
State in the amount of $42,000. It pays compensation everywhere
in the amount of $200,000 for this taxable year.

The corporation will determine its apportionment peréentage

by computing the two factors (property and payroll) and averaging
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.the two. Therefore, the property factor is 17% (numerator —_

denominator, or $17,000 — $100,000), and the payroll factor

is 21% (numerator — denominator, or $42,000 —- $200,000).

These two percentage factors are then averaged and reflect an

apportionment percentage of 19%.

Said apportionment percentage

must then be applied against the taxpayer's apportionable business

income to arrive at income attributable to West Virginia.

The taxpayer, for this example, would prepare the following

schedule to determine its apportionment percentage.

SCHEDULE C—-PERCENTAGE APPORTIONMENT OF INCOME

1. Salaries, wages and other compensation assigned to West Virginia . . . . . . . . . . . . . feeeeeeee $.42,000,
2. Salaries, wages and other compensation paid everywhere . . . . . . . L L . Lo 0 0 0 0 0 b PR 200,000, ..
3. Payroll percentage (line 1 - line 2) . NOTE: Both factors must be utilized un- 21%

4. Average value of tangible property in West Vlrgmla e v tha ooy i eamtar 1T ome 17,000,

5. Average value of tangible property everywhere factor Is utllized, entor the full percentegeof | 00 000,
6. Property percentage (line 4-TNeB) . . o o« v v v v e e e e e e e e e e T '""7"%! """"""
7. Total percentage {add line 3 and line 6) .. 38

8. Apportionment percentage (divide line 7 by numeral 2 |f both fdcfors are utlhzed) Enter on Ime 11 2

p. 1) 19%,

Page 44




Adm. Reg., 11-24
Series XVI Sec, 1.7

-

E. Other Methods of Allocation and Apportionment,

No corporation is allowed to use any alternative formula
or method of reporting its income to West Virginia except upon
written order of the tax commissioner. Any return in which any
formula or method other than as prescribed by statute is used
without the written order of the tax commissioner is not a lawful
tax return.
'If the allocation and apportionment provisions do not fairly
represent the extent of the corporation's business activities in
y .
. " this State, the corporation may petition for or the tax commissioner
may require, in respect to all or any part of the taxpayer's busi-
geés ;ctivities, if reasonable: (1) separate accounting; (2) the
exclusion of one of the factors; (3) the inclusion of one or more
additional factors‘; or (4) the employment of any other method to
effectuate an equitable allocation and apportionment.
A corporation filiﬁg a petition with the tax commissioner for
permission to employ a formula of allocation and apportionment

unlike that provided by statute shall file said petition in accordance

with the following requirements:
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The petition shall be drawn in a form generally used in
legal proceedings and shall be sworn to and subscribed
by an officer of the corporation having knowledge of the

facts stated in the petition.

The petition shall summarize the business operations of

the corporation both within and without West Virginia.

The petition shall contain the corporation's'arguments
and contentions respecting thé application of the formula
prescribed by statute and the method requested, giving
grounds, in detail, upbn which the corporation is basing

its arguments and conteutions.

The petition shall clearly disclose the alternative method
being requested, showing the results of its application
and any supporting and supplementary information which
would enable the tax commissioner to fully understand

and consider the method requested by the corporation.

The taxpayer shall submit schedules showing the com-

putations of the ratio of the value of real and personal
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tangible property used by the corporation in this
State to the value of like property used by the

corporation both within and without this State.

The corporation shall submit schedules showing
the computations of the ratio of all compensation
paid in this State to total compensation paid by the

corporation everywhere.

The petition shall be filed with the Tax Commis~

" sioner no later than the due date of the tax return

for the taxable year for which an alternative

method is requested.

In any procee'ding brought before or against the Tax Commis-

sioner by a takpayer seeking to employ a formula unlike that

provided by statute, the burden of proof shall be upon said

taxpaver.

If the Tax Commissic_mer demands that a corporation employ

a formula unlike that provided by statute, the burden of proof

shall be upon _the Tax Commissioner,
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F. Summary and Examples Relating to Allocation and

Apportionment.

1. Corporations Entirely Within State.

Any corporation which has its business activities entirely
within West Virginia shall report all income to this State and
is not permitted to apportion income. In order to determine
its West Virginia net taxable income, said corporation will

follow the method below in the order stated.

a. It will determine its federal taxable income
as defined in the laws of the United States
in effect before January 1, 1973. (Line 1 of

the present corporate tax return.)

b. It will add to and subtract from federal tax-
able income those adjusfments set forth in
subsections A. and B. of §1.6 of these rules.
This combined addition and subtraction of
modifications from federal taxakle income
results in West Virginia adjusted income,

(Line 5 of present return.)
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c. i:'rom adjusted income the corporation will
deduct expenses incurred, if any, for the pur-
chase or construction of air or water pollution
control facilities. This subtraction results in

. West Virginia net taxable income against which

the rate is applied to determine the amount of tax.

d. The corporation will omit lines 9 through 16 of
the tax return, inasmuch as these pertain to tax-

l Y payers which are required to allocate and apportion.

The following example pertains to a corporation which has
]

no business operations outside this State.

Example: XY Corporation operates an automobile
dealership within the State. For federal income ta_x
purposes, the corporation determines its federal
taxable income to be $35,000.

The corporation had the following modifications

to federal taxable income:
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a. Interest from California bonds $1,000

b. West Virginia business and

occupation tax § 350
Total additions $1,350

¢. Interest on U, S. bonds $§ 250

d. Sale of property modification $4,000
Total subtractions $4,250

After addition and subtraction of the modifications
listed above from federal taxable income, adjusted
. ‘ income, or taxable income in this case, amounts *o
$32,100 against which the tax rate is applied.
A completed tax return for this example follows at

the next page herein.
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]

WEST VIRGIKIA

CORPORATION KET INCOLIE TAX RETURN

For the year January 1 December 31, 1972 or taxable year

beginning, 19 ending— —meee o .. 18

1

Corporation Name

XY CORPORATION

Federal tmployers tdent. Number

55-0001270

-

972

Street Addrass

37 Maple Street

Principal Place of Activity in West Virginia

Sutton, West Virginia

C

State of Incorporation

W. Va.

ity, State and Zip Code

Sutton, West Virginia 22071

Date of Incorporation

3/4/37

P

rincipal Business Activity in West Virginia Business Code No. (See Insts)

Automob_i_l__(_—z_sales and services

Type of Accounting Method

Cash

P

lace Where Books Are Kept

Same as above Same as above . __

Name and Address used on 1971 return (If none filed give reason)

Regional Service Center Where Federal Income Tax Returns Are Filed

—— . Memphis, Tenn

West Virginia Business and Occupation Tax Account Number

123-4567-892-447 N/A

West Virginia Carrier Income Tax Account Number

Q NOTE: AcCOPY OF PAGE 10F YOUR FEDERAL RETURN MUST BE ATTACHED TO THIS RETURN

AR~

Federal taxable income .

Modifications increasing federal taxable income (Sch A Ime 1(h) P 2)

Sum of line 1 and line 2

Modifications decreasing federal taxable income (Sch A Ime 2(9) p 2)

. Adjusted federal taxable income (line 3 less than 4) (IF ALL INCOME IS ATTRIBUTABLE TO
WEST VIRGINIA, COMPLETE LINES 6 THROUGH 8) . e e e e e e

West Virginia taxable income (line 5 less 6) .

. Tax (6 per cent of line 7) WHERE ALL INCOME IS FRONI WEST VIRGINIA SOURCES ENTER
THE TAX HERE AND ON LINE 17 BELOW WHERE THE ENTIRE INCOME IS NOT DERIVED
FROM SOURCES WITHIN WEST VIRGINIA COMPLETE THE FOLLOWING

. Total non-apportionable income {or loss) Sch. B, total of col. 3, line 4, p. 2)

. tncome subject to apportionment (line b plus loss or minus gain on line 9)

. Apportionment percentage (Sch C, line 8, p. 2}

. Income apportioned 1 West Virginia (line 10 multiptied by hne 11)

. Add income or deduct loss (Sch. B, total of col. 1)

. West Virginia taxable income (line 12 plus or minus line 13)

. Expense incurred for water and air pollution control facilities

West Virginia net taxable income (line 14 less line 15)

. NET INCOME TAX (6 per cent of line 16)

. (a) Estimated tax paid ..

{b) Business and occupation tax credlt (Sch D Ime 6)
(c) Carrier income tax credit (Sch. D, line 6) |

. Total eredits (sum of lines 18(a} through (c) .

. Ifline 17 is larger than line 19, enter the difference as BALANCE DUE

. Interest for late payment (see instructions, p. 4) ..

. Tota! amount due {total of lines 20 and 21}

. Ifline 19 is larger than line 17, enter the difference as OVERPAYMENT
Check either line 24 or 26. Querpayments to be either refunded in full or credited in full

Q Expense incurred for water and air poliution control (see |nstructxons)

CTTTT3R0L00 T

. Amount on line 23 to be credited to 1973 estimated tax . . . . . . . . . . . . . . .4

. Amountonline23toberefunded . . . . . . . . . . . . . .. . . .. .. ...1

$35 000.00
36,350.00

4,250.00

________________________________________

550.00

1,376.00

0~

1,376.00

sta

.Signature of Officer)

Under penalties of perjury, | declare that | have examined this return (including 'accompanying schedules and
terments) and to the best of my knowledge and belief it is true, correet, and complete.

PO NOT USE SPACE BELOW:

(Title) (Date)

(Signature of preparer other tia. taxpayer) (Addross) (Data)
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SCHEDULE A—MODIFIC

1. Modifications increasing federal.taxable income
{a) Interest or dividends from state or local bonds
(b) iInterest or dividends from U.S. Government obligations
) Income taxes imposed by this state or any other jurisdiction
‘) Business and occupation tax imposed by this state .
{e) Carrier income tax imposed by this state I
{f) Interest paid to carry securities exempt from West Virginia income tax
{g) Federal depreciation for air and water pollution control facilities
(h) Total of lines 1{af through {g) (Enter here’and on line 2, page 1)
2. Modifications decreasing federal taxable income
(a) Interest income on U.S. Government obligations .
(b} interest or dividends from any instrumentality of the U.S.
{c) Modification for the sale of property (attach Schedule E of page 3)

{d) Amount of refund or credit of income taxes imposed by this or any other jurisdiction

{e) Amount of dividends included in federal taxable income
{f) Modification for capital gains (attach Schedule F of page 3)
{g} Total of lincs 2(a) through (f) (Enter here and on line 4,p. 1)

$1,350.00

250..00

SCHEDULE B—-NON-APPORTIONABLE INCOME ALLOCATED WITHIN AND WITHOUT WEST VIRGINIA

Description (1) Within West Va.

{2) Without West Va.

(3) Total

1. Rents and royalties from tangible property
2. Interest income (nonbusiness)
3. Royalties from patents and copyrights

4, Totals

SCHEDULE C—PERCENTAGE APPORTIONMENT OF INCOME

1. Salaries, wages and other compensation assigned to West Virginia
2 ii laries, wages and other compensation paid everywhere
4,

voll percentage (line 1 - line 2) .. NOTE: Both
verage value of tangible property in West Virginia

5. Average value of tangible property everywhere

6. Property percentage (line 4 - line 5)

7. T.tal percentage (add line 3 and line 6)

- 8. Apportionment percentage (divide line 7 by numeral 2 if both factors are utilized) Enter on line 11,

less permission in writing has been obtained
previously from the division director. If one
factor is utitized, enter the full percentage of
the one factor on line 8 of this schadule,

factors must be utilized un-

p. 1)
SCHEDULE D—-COMPUTATION OF CREDIT FOR BUSINESS AND OCCUPATION OR CARRIER
INCOME TAX PAYABLE

1. Business and occupation or carrier income tax payable for the taxable year $ . 390.00
2. West Virginia Net Income Tax (line 17, page 1) R 1,926.00 .
3. Allowable income subject to business and occupation tax or carrier income tax. o

{See instructions) e e e e e e e e e e e e e $30,000,00
4. West Virginia total income (line 5 or line 14, whichever is applicable) 32,100,00 1.800.00
5. Limitation of credit (line 2 multiplied by line 3 and divided by line 4) R 4350'00 ---------
6. . B To 100010 SR

. Total credit (the smallest of lines 1, 2 or 5)
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SCHEDULE E- MODIFICATION FOR GAINS FROM SALE OR EXCHANGE OF PROPERTY

6. Orig- 7. Totat
i 3. Prof- inal Cost of Coif, 4
i ’ it Per 4, Mark et 5. Depre- Or Other Plus Col, 8. Modifica-
Kind of Propefty 4 1. Date 2. Date Federal Vatue ciation etc, Federal 5, Minus tion (see
1 Acquired Sold Return 7/1/67 t0 7/1/67 Basis Col. 6 instructions)
.Narehouse 2/1/6212/4/72 $6,000 $10,000 $1,000 | $7.,000 $4,000 $4,000
2. .
3.
4.
5.
6.
Total modification (er.ter here and on line 2¢ of Schedule A on page 2) -—-D-— 3 4 ’ 000

SCHEDULE F — MODIFICATIONS FOR CAPITAL GAINS .

1. Net Capital Gains (ATTACH FEDERAL SCHEDULE D)

2. LESS (a.) Amount shown at line 2{(c), Schedule A
(b) Other (SPECIFY) . . . . . . . .

3. Line 1, less Lines 2{a) or 2(b), whichever is applicable

4. Limitation of modification, Line 3 multiplied by 37%%. (Enter here and on

line 2{f) of Schedule A)

Subject to certain limitations, a taxpayer reporting on his
federal return, a profit from the sale or disposition of property
acquired by him prior to July 1, 1967 is allowed a modification
reducing his total income for West Virginia purposes by an
amount equal to the property’s appreciation in value prior to *hat
date. The allowable modification cannot exceed either (a) the
profit reported on the federal return or {b) the appreciation prior
to July 1, 1967, WHICHEVER [S LESS.

NO MODIFICATION ALLOWED IF PROPERTY ACQUIRED
AFTER JUNE 30, 1967, If a taxpayer realizes a gain on the sale
of property which he recejved by an acquisition other than one
which gives him a substituted basis before June 30, 1967, a
Schedule E modification is not allowed; for appreciation on such
property will have occurred after the imposition of the West
Virginia Corporation Net Income Tax Act and there is no appre-
dation prior to tha effective date of the Act requiring exclusion.

NO MODIFIC..TION ALLOWED WHERE LOSS OCCURS. No

¢ tion is uHowed where property is sold at a loss during the

xa ear, even though such property had a higher fair market

adue on July 1, 1967, than the adjusted basis for federal income
ax purposes on that date. :

L
HEDULE E—-MODIFICATIONS FOR GAINS FROM SALE OR EXCHANGE OF PROPERTY ACQUIRED
' . PRIOR TO JULY 1, 1967

YOU MUST ATTACH A COMPLETED SCHEDULE E AND TRUE COPY OF YOUR FEDERAL
SCHEDULE D(CAPITAL GAINS AND LOSSES) TO SUPPORT THIS MODIFICATION CLAIM,
FAILURE TO DO SO WILL RESULT IN THE DISALLOWANCE OF THE CLAIM.

FAIR MARKET VALUE. The fair market value of stock shall be
the closing price as listed on one of the stock exchanges at the
close of business on June 30, 1967,

SEPARATE COMPUTATION REQUIRED FOR EACH TRANS-
ACTION. Where two or more assets are sold at a profit during the
same taxable year and the fair market value of each was higher
than its federal adjusted basis on duly 1, 1967, the amount to be
subtracted from federal adjusted gross income must be computed
separately for each asset sold. '

COMPUTING THE MODIFICATION. The modification is com-
puted by subtracting from federal adjusted gross income that
portion of the gain reported for federal income tax purposes
which is not in excess of the difference between the higher fair
market value and the adjusted basis for federal income tax pur-
twnas, on July 1, 1967,
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Completion of Schedule E will provide the modification per-
mitted for each kind of property listed by the taxpayer, the date
of acquisition of which is to be entered in column 1.

. Enter in column 2 the date you sold the property.

Enter in column 3 the income {without the calculation for
long-term capital gains) you realized from the sale of property as
reported on your federal return.

Enter in column 4 the fair market value of the property on
July 1, 1967.

Enter in column 5 the depreciation and other negative adjust-
ments in basis allowed for federal tax purposes to July 1, 1967.

Enter in column 6 the original cost or other basis of the
property, plus any positive adjustments in basis allowed for
federal tax purposes to July 1, 1967.

Enter in column 7 the amount in column 4 plus the amount in
column 5, minus the amount-in column 6. The resultant entry
expresses the difference between fair market value on July 1,
1967 and the adjusted basis on that date, i.e,; the appreciation
in value to July 1, 1967.

Column 8. If the profit on sale is reported on the federal
return as ordinary income, enter the amount in column 3 or the
amount in column 7, whichever is less.

EXAMPLE: I your total federal income for the calendar year
1971 includes a gain of $5,000 resulting from the sale of real
estate, which on July 1, 1967 had a fair market value of $10,000
and a hasis of $8,000 for federal income tax purposes on that
date, the amount of the gain to be entered in column 8 of line 6
is $2,000 (since that is the portion of the $5,000 gain which does
not exceed the difference between value and basis).

SCHEDULE F — MODIFICATION FOR CAPITAL GAINS

If the amount of federal taxable income contains a net long-
Qrm capital gain over net short-term capital gains on any sale
frer June 9, 1972, there shall be allowed a decreasing modifica-
tion of thirty seven and one-half percent (37%%) of the excess for
West Virginia corporation net income tax purposes.

Line 1 of Schedule F — Enter on this line the amount of
federal capital gains shown at LINE 9 of the federal form (attach
Federal Schedule D tc support this modification).

Line 2{a) of Schedule F — Enter on this line the amount of
allowable modification for property appreciation on Line Zc,
Schedule A.

Line 3 of Schedule F — Enter on this line the amount of LINE
1, less the amount of LINE 2(a) or 2(b) whichever is applicable.

Line 2(b} of Schedule F — Enter on this line any amounts
which should be subtracted from gains within West Virginia to
arrive at West Virginia taxable gains.

Line 4 of Schedule F — Multiply the amount on LINE 3 by
thirty seven and one-half percent (37%:%) and enter the result
here and at LINE 2(f) of Schedule A.




Adm, Reg, 11-24
Series XVI

-

Sec, 1.7

2. Multistate Corporations.

Any corporation which has income from sources within

this State and income from sources outside this State must

allocate and apportion its income to arrive at the amount of

tax due the State. In order to determine its West Virginia

net taxable income, said corporation will follow the method

below in the order stated.

a.

It will determine its federal taxable income
as defined in the laws of the United States
in effect prior January 1, 1973. (Line 1 of

the present return.,)

It will add to aad subtract from federal tax-
able income those adjustments described in
subsections A. and B. of §1.,6 éf these rnules:
This combined addition and subtraction of
ﬁlodifications from federal taxable income
results in West Virginia adjusted income to the
multistate corporation, (Line 5 of the pres.ent

return.,)
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-

c. After determination of adjusted inéome, the
multistate corporation may proceed to allocate
particular items of income. (Line 9 and Schedule
B of present return.) Corporations which allocate
and apportion income omit lines 6 through 8 of

the tax retumn,

d. Total allocable income is entered at Line 9 of

the return and is added to or deducted from West

‘»_ Virginia adjusted incomé to arrive at apportionable
business income, If the item of allocation is -
a positive amount, it is subtracted from adjusted
income; and if the item is a negative amount, it
is added to adjusted income. This procedure
effectively eliminates or excludes allocable items
from adjusted income iﬁ arriving at apportion;ble

income (Line 10 of the return).

e. The corporation must then compute its apportionment

formula (Schedule C) to find its apportionment
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percentage, The apportionment percentage
(Line 11) is applied against apportionable
income (Line 10) to determine income attrib-

utable to West Virginia (Line 12).

f. The taxpayer must then add West Virginia
allocable income (Schedule B) to income
attributable to West Virginia, and the sum is

West Virginia taxable income (Line 14),

g. From West Virginia taxable income (Line 14),
the multistate corporation is permitted to
deduct any expenses .incurred for the acquisition
or construction of air or water pollution control
facilities. This deduction results in West
Virginia net taxable income against which the.

rate is applied to determine the amount of iax.

The following example pertains to a corporation which

has income from sources both within and without the State.

Page 54




Adm,. Reg. 11-24
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."‘

Sec. 1.7

Examg.le: AB Corporation sells, services and
manufactures coal mining equipment and supplies
within and without West Virginia,

The corporation computes its federal taxable income
to be $3,800,000 which it places at Line 1 of its West
Virginia retumn.

The corporation has the following modifications

which increase federal taxable income:

a. Interest on New Mexico bonds $ 1,110

b. Income taxes imposed by West
Virginia, Kentucky and North

Carolina . : 129,415
¢. ‘West Virginia business and .
occupation tax 82,32t
‘Total additions $212,853
d. Property modifications | 206,687
e. Refund of Kentucky income tax 2,032
f. Dividends ’ 34

Total subtractions $208,753

After addition and subtraction of the modifications

listed above, the corporation has West Virginia adjusted
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‘ income of $3,804,100,

The corporation rents tangible personél property and
the nonbusiness income (in this case) is subject fo allo-
cation. A portion of the tangible personal property is
utilized by lessees within West Virginia and a portion is
utilized by lessees in Kentucky, a state which subjects
the corporation to a net income tax. The rental income
from property utilized in Kentucky is $3,685. See
Schedule B of the completed return, which follows, as to

. ‘ “the proper allocation for the corporation in this example.
The corporation must then compute the totals and
values of its payroll and property both within and without
West Virginia. This computation is performed on .Schedule
C of the return and results in the apportionment percentage
which is to be applied against apportionable income. After
. income attributabie to West Virginia has been determined,
the corporation must add back that portion of rental income
which was allocated to West Virginia in Schedule C.

A brepared sample return follows at the next pagé herein.
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V/EST VIRGINIA
CORPORATION NET INCORAE TAX RETURN

FOH\I ﬁ 112 For the year January 1-Decemnber 31, 1972 or taxahle year

beginning 19, .., ending_ 19_

1972

Corporation Narme

Federal Employers ident. Number

AB CORPORATION 48-2176656
Street Address . Principal Ptace of Activity in West Virginia
102 Brooks St. Bluefield, W. Va,
City, State and Zip Code State of Incorporation Date of Incorporation
Hazard, Kentucky 73855 _ Delaware 10/3/53
Principal Business Activity in West Virginia Business Code No, {See tnsts.) Type of Accounting Method
Manufacture and repair mine equipment 5080 Accrual

Piace Whaere Books Arc Kept

Same as above . __Same

Name and Address used on 1971 return (If none filed give reason)

Regional Service Center Where Federal Income Tax Returns Are Filed

Memphis, Tenn.

West Virginia Business and Occupation Tax Account Number

48-2176656 N/A

Wast Virginia Carrier Income Tax Account Number

"5 NOTE: A coPY OF PAGE 1 OF YOUR FEDERAL RETURN MUST BE ATTACHED TO THIS RETURN

10.
11.
12.
13.
14.
15.
16.
17.
18.

19.
20.
21.
22,
23.

24,
25.

Federa! taxable income ..

Modifications increasing federal taxable income (Sch A Ilne 1(h) P 2)

Sum of line 1 and line 2

Modifications decreasing federal taxable income (Sch A Ilne 2(g) p 2) .

Adjusted federal taxable income (line 3 less than 4) (IF ALL INCOME IS ATTHIBUTABLE TO
WEST VIRGINIA, COMPLETE LINES 6 THROUGH 8) . e e e e e e e
Expense incurred for. water and air pollution control (see instructions)

West Virginia taxable income (line 5 less 6) .

Tax (6 per cent of line 7) WHERE ALL INCOME IS FROM WE'ST VIRGINIA %OURCES ENTFR
THE TAX HERE AND ON LINE 17 BELOW WHERE THE ENTIRE INCOME 1S NOT DERIVED
FROM SOURCES WITHIN WEST VIRGINIA COMPLETE THE FOLLOWING

Total non-apportionable income {or loss) Sch. B, total of col. 3, line 4, p. 2)

Income subject to apportionment (line 5 plus loss or minus gain or. line 9)

Apportionment percentage {Sch C, line 8, p. 2)

Income apportioned to West Virginia (line 16 multiplied by I|ne ‘l )

Add income or deduct loss (Sch. B, total of col, 1)

West Virginia taxable income (line 12 plus or mirtus line 13)

Expense incurred for water and air pollution control facilities

West Virginia net taxable income (line 14 less line 15)

NET INCOME TAX (6 per cent of line 16)

(a) Estimated tax paid . c e . $75:OOO;00_
(b) Business and occupation tax credit (Sch D Ime 6) e e B2,328.00 ...
(c) Carrier income tax credit (3ch. D, line 6) . Coe e e =0~

Total credits (sum of lines 18(a) through (c} . .

if line 17 is larger than line 19, enter the difference as BALANCF DUE

Interest for late payment (see instructions, p. 4) .

Total amount due (total of lines 20 and 21) ..

If line 19 is larger than line 17, enter the difference as OVERPAYMENT

Check either line 24 or 26. Overpayments 1o be either refunded in full or credited in full

Amount on line 23 to be credited to 1973 estimated tax . . . . . . « +« .« .« . . .. W]
Amounton line 23toberefunded . . . . . . . - . . i e e e e e e .0

..$3.,800,000,00.._ .

___________ 212.,853.00.......
4,012,853.00

.208,753.00
3,804,100.00

.......................................

...3.,783, _4_55_ 00. .
53.,“7_8.31..% ________

2,051, 815 00

,.--.--.'....1.2.3...lQS...QQ-.---.-

157.,328.00

34,219.00

Under penaltios of perjury, | declare that | have examined this return (including accompanying schedules and

statemants) and to the best of my knowladge and belief it is true, correct, and completo.

DO NOT USE SPACE BELOW:

(Signature of Officer) (Title) ) {Date)

(Signature of preparaer other tha., taxpayer) (Addross) (Date)
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SCHEDULE A-- MODIFICATIONS TO FEDERAL TAXABLE INCOME

1.

‘) Interest or dividends from U.S. Government obligations

. Modifications decreasing federal taxable income

Modifications increasing federal texable income
{a} Interest or Hividends from state or local honds

1, 110,00

Income taxes imposed by this state or any other ]UI’ISdICtIOI‘\

129,415,00
82,328,00

) Business and occupation tax imposed by this state

(e) Carrier income tax imposed by this state

{f) Interest paid to carry securitics exempt from West Vlrgmla income tax

{g) Federal depreciation for air and water pollution control facilities

212.,853.00

{h) Total of lines 1{a) thyough (g) (Enter here and on line 2, page 1)

{a) Interest income on U.S. Government obligations
{(b) Interest or dividends from any instrumentality of the U. S .
{c) Modification for the sale of property (attach Schedule E of page 3) B S— 206, 68700 .........
{d) Amount of refund or credit of income taxes imposed by this or any other Jurlsdmtlon 2.,032.,00
{e) Amount of dividends included in federal taxable income 34.00
() Modification for capital gains (attach Schedule Fofpaged) . . . . . . . . . . . . . . e
(g) Total of lincs 2(a) through (f) (Enter here and on line 4, p. 1) 2038,753.00
SCHEDULE B—NON-APPORTIONABLE INCOME ALLOCATED WITHIN AND WITHOUT WEST VIRGINIA
Description {1} Within West Va. {2) Without West Va. (3) Total
1. Rents and royalties from tangible property 16,950,001 . 3,685.00.....1.. . 20,635,00
2. Interest income (nonbusiness) [T
3. Rovalties from patents and copyrights |77 7T I e o s e
4. Totals 16,950,00 3,658,00 20,635,00
SCHEDULE C—-PERCENTAGE APPORTIONMENT OF INCOME
1. Salaries, wages and other compensation assigned to West Virginia $4 .368.,780,00......
2. ries, wages and other compensation paid everywhere . . . . . . . . . . . . . . . .. L] 7.728,568,00
3. roll percentage (!lne 1-1line 2) :\IOTE: Both factors must be utilized un- 56 s 5277%
4. Average value of tangible property in West Vlrgmla previously from tha divicion director 1t ane 1. 1 17,617,099.00 .
5. Average value of tangible property everywhere Izcetg:l:f:::'tlézragnelrnt:rstg? this sehaawre” O ] 34,517,265,00
6. Property percentage (line 4 - line 5) 5 1 0385%
7. Total percentage (add line 3 and line 6) . 107.5662%
8. Apportionment percentage (divide line 7 by numeral 2 sf both factors are uu!wed) Enter on Ime 11 .
p- 1 53.7831%

SCHEDULE D COMPUTATION OF CREDIT FOR BUSINESS AND OCCUPATION OR CARRIER

INCOME TAX PAYABLE

LN~

[ 0

. Business and occupation or carrier income tax payable for the taxable year
. West Virginia Net Income Tax (line 17, page 1)
. Allowable income subject to business and occupatxon tax or carriei income tax

. West Virginia total income (line 5 or I|ne 14 whlchever is apphcable)
- Limitation of credit (line 2 multiplied by line 3 and divided by line 4)
. Total credit (the smallest of lines 1, 2 or 5) e e e e

82,328.00

$2,051,815.00
2,051,815.00

(See instructions) . ., .

123,109,00
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SCHEDULE E. ‘MODIFICATION FOR GAINS FROM SALE OR EXCHANGE OF PROPERTY

6. Orig- 7. Total
- 3. Prof- inai Cost of Col. 4 .
i it Per 4. Market 5. Depre- Or Other Plus Col. 8. Modifica-
Kind of Property 1. Date 2. Date Federal Value ciation etc. Federal 5, Minus tion (see
Acquired Sold Return 7/1/67 to 7/1/67 Basis Col. 6 instructions)
Building 1951 11972] 268,070 | 250,000 72,949 |116,262 206,687 206,687

1

2
3.
4.
5
6

Total modification (enter here and on line 2¢ of Schedule A on page 2)

= ¢ 706,687

SCHEDULE F — MODIFICATIONS FOR CAPITAL GAINS

1. Net Capital Gains (ATTACH FEDERAL SCHEDULE D)

2, LESS (a.) Amount shown at line 2(c), Schedule A
(b) Other (SPECIFY) v e .

3. Line 1, less Lines 2(a) or 2(b), whichever is applicable

lme 2(f) of Schedule A}

4. Limitation of modification, Line 3 multiplied by 37%%. (Enter hereand on

y -

Subject to certain limitations, a taxpayer reporting on his
federal return, a profit from the sale or disposition of property
acquired by him prior to July 1, 1967 is allowed a modification
reducing his total income for West Virginia purposes by an
amount equal to the property’s appreciation in value prior to that
daute. The allowable mouification cannot exceed either (a) the
profit repcrted on the federal return or (b) the appreciation prior
to July 1, 1967, WHICHEVER IS LESS.

NO MODIFICATION ALLOWED IF PROPERTY ACQUIRED
AFTER JUNE 30, 1967. If a taxpayer realizes a gain on the sale
of property which he received by an acquisition other than one
which gives him a substituted basis before June 30, 1967, a
Schedule E modification is not allowed; for appreciation on such
property will have occurred after the imposition of the West
Virginia Corporation Net Income Tax Act and there is no appre-
ciation prior to tha effective date of the Act requiring exclusion.

N’)DIFIC»"TION ALLOWED WHERE LOSS OCCURS. No
m cation i+ ullowed where property is sold at a loss during the
taxable year, even though such property had a higher fair market
value on July 1, 1967, than the adjusted basis for federal income
tax purposes on that date.

.HEDULE E~MODIFICATIONS FOR GAINS FROM SALE OR EXCHANGE OF PROPERTY ACQUIRED
PRIOR TO JULY 1, 1967 |

YOU MUST ATTACH A COMPLETED SCHEDULE E AND TRUE COPY OF YOUR FEDERAL ™ — "~ -
SCHEDULE D(CAPITAL GAINS AND LOSSES) TO SUPPORT THIS MODIFICATION CLAIM,
FAILURE TO DO SO WiL.L RESULT IN THE DISALLOWANCE OF THE CLAIM. -

FAIR MARKET VALUE. The fair market value of stock shall be

" the closing price as listed on one of the stock exchanges at the

close of business on June 30, 1967. .

SEPARATE COMPUTATION REQUIRED FOR EACH TRANS-
ACTION. Where two or more assets are sold at a profit during the
same taxable year and the fair market value of each was higher
than its federal adjusted basis on July 1, 1967, the amount to be

subtracted from federal adjusted gross |ncome must be computed..

separately for each asset sold.

COMPUTING THE MODIFICATION. The modification is com-
puted by subtracting from federal adjusted gross income that
portion of the gain reported for federal income tax purposes
which is not in excess of the difference between the higher fair
market value and the adjusted basis for federal income tax pur-
poses, on July 1, 1967.
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Completion of Schedule E will provide the modification per-
mitted for each kind of property listed by the taxpayer, the date
of acquisition of which is to be entered in column 1.

Enter in column 2 the date you sold the property.

Enter in column 3 the income (without the calculation for
long-term capital gains) you realized from the sale of property as
reported on your federal return.

Enter in column 4 the fair market value of the property on
July 1, 1967.

Enter in column 5 the depreciation and other negative adjust-
ments in hasis allowed for federal tax purposes to July 1, 19G67.

Enter in column 6 the original cost or other basis of the
property, plus any positive adjustments in basis allowed for
federa! tax purposes to July 1, 1967,

Enter in column 7 the amount in column 4 plus the amount in
column 5, minus the amount in column 6. The resultant entry
expresses the difference between fair market value on July 1,
1967 and the adjusted basis on that date, i.e,; the appreciation
in value to July 1, 1967,

Column 8. If the profit on sale is reported on the federal
return as ordinary income, enter the amount in column 3 or the
amount in column 7, whichever is less.

EXAMPLE: If your total federal income for the calendur year
1971 includes a gain of $5,000 resulting from the sale of real
estate, which on July 1, 1967 had a fair market value of $10,000
and a basis of $8,000 for federal income tax purposes on that
date, the amount of the gain to be-entered in column 8 of line 6
is $2,000 {since that is the portion of the $5,000 gain which does
not exceed the difference between value and basis).

SCHEDULE F — MODIFICATION FOR CAPITAL GAINS.

I the amount of federal taxable income contains a net long-

erm capital gain over net short-term capital gains on any sale

‘rter June 8, 1972, theru shall be allowed a decreasing modifica-

tion of thirty seven and one-half percent {37%%) of the excess for
West Virginia corporation net income tax purposes.

Line 1 of Schedule F — Enter on this line the amount of
federal capital gains shown at LINE 9 of the federal form (attach
Federal Schedule D to support this modification}.

Line 2{a) of Schedule F — Enter on this line the amount of
allowable modification for property appreciation on Line 2c,
Schedule A.

Line 3 of Schedule F — Enter on this line the amount of LINE
1, less the amount of LINE 2(a) or 2(b) whichever is applicable.

Line 2(b) of Schedule F — Enter on this line any amounts
which should be subtracted from gains within West Virginia to
arrive at West Virginia taxable gains.

Line 4 of Schedule F — Multiply the amount on LINE 3 by
thirty seven and one-half percent {37%%) and enter the result
here and at LINE 2{f) of Schedule A.
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CNIT. §1.8 TAX YEARé and ACCOUNTING METHQODS.

For purposes of the West Virginia corporation income tax, a
taxpayer's taxable year and method of accounting shall be the same as

for federal purposes.

If a corporation's taxable year or method of accountiﬁg is changed

federally, the same change is adopted for West Virginia.
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CNIT. §1.9 CREDITS AGAINST TAX.

If the corporate taxpayer is subject to the business and occupation
tax imposed by West Virginia Code c¢h. 11, art, 13, or the anriual tax on
incomes of certain carriers imposed by Code ch, 11, art, 12A, it may be
entitled to a credit against its corporation income tax liability. However,
the credit may not exceed the amount of corporate income tax which is
attributable to the West Virginia income derived from the business with
respect to which the business and occupation or carrier tax was imposed.
In ottler words, the credit is limited to that amount of income tax which is
1mpoéed against income which is subject to both the corporate income tax
and the other tax (either business and occupation tax or carrier tax as the

case may be).

The credit shall be limited to the smallest of the following:

(1) The amount of other tax imposed.

(2) The amount of West Virginia corporate income
tax before credits.

(3) The amount of West Virginia corporate income
tax imposed on income from the business
subject to the other tax.
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Limitation number (3) is placed upon the amount of the credit to
preclude exempting from corporate income tax such of the taxpayer's
income as is not derived from a business subject to business and occu-~
pation tax. Stated another way, the credit for business and occupation
tax (and carrier tax) cannot offset or eliminate the income tax imposed on
income derived from sources which are not subject to the other tax.

To illustrate: A corporation pays business and occupation tax
in the amount of $2,500 for the 1972 income year. The taxpayer had West
Virginia taxable income (Line 5 of the return for a corporation entirely
vv:_ithinﬁ'the State, and Line 14 for a multistate corporation) for the year in
t}_le amount of $20,000. This $20,000 of income consisted of $15,000
wqrth frdm business operations which were subject to business and occu-
pation tax. The remaining _$5 ,000 of iacome was derived from nonbusiness
interest income from within this State (allocated to West Virginia) and was
not subject to business and occupation tax. Therefore, three-fourths
(3/4; of the taxpayer's corporate taxable income is subject to both the
corporate income tax and the business and occupation tax, which means

that the credit cannot exceed three-fourths of the amount of income tax

imposed against the whole. The remaining one-fourth (1/4) agaihst which
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no business and occui)ation tax is imposed cannot be utilized to increase
the credit.
The taxpayer, in this illustration, will prepare the following

schedule in the following manner to arrive at the applicable credit.

SCHEDULE D—-CCMPUTATION OF CREDIT FOR BUSINESS AND OCCUPATION OR CARRIER
INCOME TAX PAYABLE

1. Business and occupation or carrier income tax payable for the taxable vear . . . . . . . .. $2,500

2. West Virginia Net Income Tax (line 17, page 1) . . . 6% X 2Q,000. . . . . . . ... | . 1,200 .

3. Allowable income subject to business and occupation tax or carrier income tax. -
(Seeinstructions) . . . . . . . . . . . .. . . ... . 15,000

4. West Virginia total income (line 5 or line 14, whichever is applicable) 20,000

5. Limitation of credit (line 2 multiplied by line 3 and divided by line 4) . . . . . . . . . » . oo, 900 :

6. Total credit (the smallest of lines 1,20r5) . . . . . . . . . . .. e e sy b 900

AN

As can be seen from the above completed schedule, the amount of
the credit is effectively limited to that portion of income tax imposed
agains - the whole which is attributable to West Virginia income which is
‘subject to the incbme tax and the other tax. Inasmuch as three-fourths
of the income is subject to both taxes, the amount of other tax imposed,
C1f th/at large, may offset three-fourths of the income tax.

For purposes of the business and occupation tax credit, the amount
of business and occupation tax entered at Line 1 of Schedule -D shall be

that amount of tax liability computed by the corporation on its business
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and occupation tax return before credit against such liability for industrial

expansion.

To illustrate: A taxpayer computes its business and océupation
tax liability to be $50,000 before applying any credits, on its business
ana occupation tax forfn, against such amount. It is granted a credit
" against business and occupation tax for industrial expansion expenditures
in the amount of $19,000, which, in effect, means that such taxpayer pays
only $31,000 in business and occupation tax. I“n_computing its credit
agains\t corporate income tax for business and bccﬁpation tax imposed,

it may use $50,000 as business and occupation tax imposed in the compu-

tation of the credit.
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- PART IT

RETURNS, DECLARATIONS AND
PAYMENT OF TAX

CNIT. §2.1 RETURNS, TIME for FILING.

A. Annual Return and Due Date.

The West Virginia annual corporation income tax return is
due on or before the fifteenth (15th) day of the third month fol-
lowing the close of the taxable year. Therefore, a corporation
which operates on é calendar year basis must file its corporate
return on or before March 15.

The responsible fiscal officer of the corporation shall affix his
signature tq the return. Said signature shall constitute a c-;e rtifi-
cation by the officér that the ctatements contained therein are true.

A copy of page one of the corporation's féderal income tax

return must be attached to the West Virginia income tax return.

B. Declarations of Estimated Tax.

If a corporation can expect its taxable income to exceed
$10,000 for the year, it is required to make a declaration of esti-

mated tax. "Estimated tax" means income tax less any allowable
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“ -credits against'the tax. A corporation which expects to have
estimated tax of less than $100 for the taxable year is not
required to file a declaration of estimated tax.

An amended declaration may be made at any time during the
taxable year. Said amendment must show the amount originally
estimated and the new estimation. If an amendment of a decla-
ration is filed, the remaining installments shall be ratably
increased or decreased to reflect any adjustment in the estimated

tax by reason of such amendment,

1. Time for Filing Declaration.

The declaration of estimated tax shall be filed on or
before the fifteenth (15th) day of the fourth month of the

taxable year. _' In other words, a corporation on a calendar

year basis shall file its declaration on or before April 15,

2. Installment Payments of Estimated Tax.

Estimated payments are made in four (4) equal install~
ments. Returns and payments are due on or before the
fifteeﬁth (15th) day of the fourth, sixth, ninth and twelfth
months of the corporation's taxable year. The first install-

. ment shall be paid with the declaration of estimated tax.
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CNIT. §2.2 EXTENSIONS of TIME.

A. General.

The Tax. Commissioner may grant an extension of time for
the filing of any return, installment or document required to be
filed under the corporation income tax act or for the payment of
any tax due. All requests for extensions of time shall be in
writing and shall be filed with the Business Tax Division of the
State Tax Department on or before thé due date of the return for

which the request is made.

B. Automatic Extension of Time.

A taxpayer who has received an extension of time in which
to file its federal income tax return automatically receives a
corresponding extension of time in which to file its West Virginia
income tax return. A taxpayer upon receiving a federal extension

must make application for the West Virginia extension.

C. West Virginia Extensions of Time.

In rare cases, where an extension of time is not needed

federally, but it is felt, by the taxpayer, that it is needed for
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West Virginia ‘income tax purposes, a specific request _should

be made to the Business Tax Division. Generally, an extension
of time to file a return on an original application will be limited
to a period of time not in excess of six months. Longer periods
of time will not be granted by the Tax Commissioner unless suffi-
cient need for such extended period is clearly shown. In no event
will an extension of time to file a West Virginia return be granted

in excess of 18 months.

D. Amount Determined as Deficiency.

An extension of time for filing the return automatically
extends the time for payment of the tax. The Tax Commissioner
may separately grant an extensicn up to 18 months for the payment
of the tax, upon a written request by the taxpayer setting forth
complete information as to the reasons for its inability to make
payment of the tax due on its return. If the taxpayer feelsuit _
cannot make payment of the tax due within the prescribed per:idd
of extension, it may make a request for an additional extension
to the Tax Commissioner. Such additional extension may not

exceed 12 months and may be granted only if it is established to
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' “the gatisfaction of the Tax Commissioner that exceptional

circumstances exist and that to require payment within the
time prescribed by the first extension would work an undue
hardship on the corporation.

No extension of payment of taxes will be granted if any
part of the deficiency is due to a disregard of rules and regu-
lations or to fraud.

Except where specifically provided otherwise, if the time
for payment of tax is extended, interest at the rate of six per
centum per annum from the original due date of the return uatil
paid shall be added to such tax. The preceding sentence also
applies to the automatic extension referred to in subsection B.

of this rule,

E. Furnishing of Security.

As a prerequisite to granting an extension of time for pay—_-.
ment of any tax or deficiency, the. Tax Commissioner may require
the corporation to furnish a bond or other security. Such bond
or other security shall be in an amount not exceeding the amount

for which the extension of time for payment is granted,
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CNIT. §2.3 REQUIREMENT CONCERNING RETURNS, NOTICES,

RECORDS and STATEMENTS.

A, General,

Every corporation subject to tax under the West Virginia
corporation income tax act, and any corporation required to file
a refum of information with respect to income, shall keep such
permanent béoks of account or records as are sufficient to
establish the amount of income, deductions, credits or other
matters required to be shown by such éorporation in any return
of such tax or information. The Tax Commissioner is authorized
to prescribe the content and form of returns and statements and
may require the inclusion in a return, document, or statement of
any information he deems necessary for the proper enforcement
of the West Virginia corporation income tax act.

If 1-10. methoa of accounting has been regularly used by the

L taxpayer, or if the method used does not clearly reflect income,
then the computation of taxable income is made under such a
method as, in the opinion of the Tax Commissioner, does clearly

refle_ct income.,
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Bookkeeping entries of themselves are not conclusive of
the amount of income. The actual facts rather than the book
entries control. Also, entries on another individual's books
are not conclusive against a taxpavyer.

The books or records required by this section shall be kept
at all times available for inspection by authorized representatives
of the Tax Commissioner.

The records required in this regulation shall be kept accu-
rately, but no particular form is required for keepiﬁg the records.
~Such methods of accounting shall be used as will enable the Tax
Commissioner to ascertain whether liability for tax has been
incurred, and, if so, the correctness of the amounts required to

be reported in any return of tax or information.

B. Notice by Tax Commissioner Requiring Returns, Statements,

or the Keeping of Recouds.

The Tax Commissioner may require any corporation, by notice
served upon it, to make such returns, render such statements,

furnish such copies of federal income tax returns and of federal

audit determinations, or keep such specific records as the Tax
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Commissiouer.may deem necessary to verify whéther or not such
corporation is complying or has complied with applicable pro-
visions of the West Virginia corporation income tax act.

Every corporation which is required in these regulations or
by instructions applicable to any form prescribed thereunder to
keep a copy of any return, schedule, statement or ot_her docu~
ment, shall keep such copy as a part of its record.

All records prescribed by these regulations shall be kept,
by the corporation required to keep them at one or more con-
venient safe locations acéessible to the authorized representatives
of the Tax Commissioner, and shall at all times be availablé for
inspection by such representatives.

All cqrporations shall file a copy of page one of their federal
corporation incom-e tax return with their West Virginia annual

income tax return.
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CNIT.-§2.4 REPORT of CHANGE in FEDERAL TAXABLE INCOME.

If the amount of a taxpayer's federal taxable income reported on
his federal income tax return for any taxable year is changed or corrected
bv the United States Internal Revenue Service or other competent authority
or as the result of a renegotiation of a contract or subcontract with the
United States, the taxpayer shall report such change or correction in
federal taxable income within ninety (90) days after the final determination
of such change, correction, or renegotiation, or as otherwise required by
the Tx‘ax COmmissionelj, and shall concede the accuracy of such deter-
mination -or state wherein it is erroneous. When making such report, the
taxpayer shall disclose to the Tax Commissioner the full particulars of
such fedeizl tax'change or correction.

Any taxpayer who _.files an amended federal income tax return must
also file _within ninety (90) days thereafter aﬁ amended West Virgir};'a
income tax return, and shall_in addition provide the Tax Commissioner such

7
further information as he may require.
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PART II1

PROCEDURE AND ADMINISTRATION

CNIT. §3.1 GENERAL PROVISIONS.

A. Investigations.

The Tax Commissioner has the power to examine or cause
to be examined by any agent, any books, papers, records,
documents or memoranda for the purpose of determining the
. correctness of any return or for the purpose of making an esti-
mate of' any taxpayer's income. The Tax Commissioner also has |,
pbWér to require the attendance of the person rendering the
‘teturn or the attendance of any other person having knowledge

of the situation.

B. Returng by the Tax Department.
If a corporation fails to file a return required by law, the
Tax Department will proceed to make a return for such corpo-~

ration from the best information available.
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CNIT. §3.2 ASSESSMENT and DEFICIENCY PROCEDURE.

A. Assegsment of Deficiency.

If the Tax Department believes that corporation income tax
is insufficiently returned by a taxpayer either because the tax-
payer has failed to promptly remit the tax or has failed to make
a return, or has made a return which is incomplete, deficient or
otherwise erroneous, the Tax Department will proceed to investi-
gate and determine or estimate the tax liability of tﬁe taxpayer

’ and issue a "notice of assessment" against such taxpayer. Such
notice of assessment shall be in writing.

Prior to giving a notice of assessment as provided in the
preceding paragraph, the Tax Department will notify the taxpayer
in writing, by certified mail, that it proposes to make such
assessment and shall afford the taxpayer an opportunity to be
heard with respect to the proposed aséessment, either by the .
filing of a written protest against the .proposed assessment or by

informal conference or both.
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B. Written Protest or Petition for Reassessment,

A taxpayer that receives a proposed assessment shall file
a written protest within thirty (30) days after the receipt by the
taxpayer of the notice of the proposed assessment. If the tax-
payer fails to file such written notice within the thirty-day time
period, the proposed assessment shall be conclusive.

The petition for reassessment shall be in writing and shall
be complete in itself so as to fully state the issues._ No tele-
gram, telephone call or similar communication will be recognized
as a petition or as a written protest.

Thé petition for reassessment shall contain (a) a statemeht
of the amount of the deficiency or liability, as the case may be,
Aetermined by the Téx Department, the nature of the tax, the
period for which determined; (b) clear and concise assignments of
each and every error which the petition.er alleges to have been
cbmmited by the Tax Department in the determination of the defi-
ciency. Each assignment of error shall be numbered;‘ (¢) clear
and concise statements of facts upon which the petitioner relies

as sustaining the assignments of error; (d) a prayer, setting forth
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-'f’;"{,the relief sought; (e) the signature of the petitioner; (f) a
verification by the petitioner; (g) a copy of the proposed assess-

ment shall be appended to the original of the petition.

C. Time and Place for Hearing.

Hearings upon petitions for reassessment shall be held at
the State Capitol in Charleston, West Virginia, unless good cause

is shown for conducting the hearing elsewhere within this State.

D. Determination by the Tax Commissioner.

'”‘ After the hearing on a proposed assessment, the Tax Commis-
sioner \;vill give the taxpayer written notice of his determination.
If the Tax Commissioner determines that any tax is due, he shall
make a notice of assessment against the taxpayer as provicie.i in
subsection A, of this rule, o

If the taxpayer fails to file a written protest when required
to do so or if the taxpayer fails to request a hearing, or if the
taxpayer having requested a hearing fails to appear, the Tax

- Commissioner will make a notice of assessment as provided in

subsection A. of this rule.
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E. Hearings and Appeals.

The petitioner may represent himself or be represented by
some other person or persons of his choosing. A record of the
hearing shall be made.

Petitioner will be given an opportunity for argument within
time limits fixed by the Tax Department following submission
of evidence. The Tax Department will accept briefs in lieu of
argument. Briefs must be filed timely within the period pre-
scribed by the hearing examiner,

An appeal may be taken by the taxpayer to the circuit court
of the <.:ounty in which the activity taxed was engaged, or in
which the taxpayer resides, or in the Circuit Court of Kanawha
County, within ninety (90) day's after he shall have received

notice from the Tax Department of its determination.
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CNIT. §3.3 COLLECTION.

The tax commissioner shall collect the taxes, additions to tax,
interest and penalties imposed by the corporation net income tax statute.
Every assessment made by the tax commissioner which has become final
and is not subject to appeal by the taxpayer shall constitute a judgment

and will be collected as judgments are collected.




Adm. Reg. 11-24
Series XVI Sec. 3.4

CNIT, §3.4 OVERPAYMENTS and REFUNDS.

A. Overpayments.

In the case of any overpayment of the tax, additions to tax,
interest or penalties imposed by the corporation net income tax
act, the Tax Department shall refund the overpayment to the tax-
paver. If an overpayment is not refunded within six months from
the date the claim for refund is filed by the taxpayer, interest
shall be paid upon the amount of such overpayment at the rate of
six per centum per annum from the daté of filjng a claim for the
refund.

A "claim for refund" or a “claim for overpayment" are those
claims which are reflected and filed on the annual West Virginia
corporation income tax return. In other words, if a corporation's
annual return for the taxable year reflects an amount due the tax-

paver, said return operates as a claim for overpayment.

B. Petitions for Refund.

In the event that a claim for overpayment (as described in

subsection A. of this rule) is not refunded within six months
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" after the filing of a claim, or in the event that such claim is

denied by the Tax Department, the taxpayer may file a petition
for refund pursuant to West Virginia Code ch. 11, art, 1,

sec. Z2a. Said petition shall set forth with particularity, in
writing, all matters of fact and law on which the claim for refund
is made. The petition shall set forth a statement of the amount of
the refund, the period for which the refund is sought, the signa-
ture of the petitioner, a verification by the petitioner, all docu-

ments and supporting evidences relative the petitioner's claim,

" et cetera.

Notwithstanding the limitations prescribed in ch. 11, art. 1,

sec, 2a, a taxpayer may file a petition for refund, at the latest,

within six months after a final determination by the United States

Internal Revenue Service or othar competent authority of an over-

payment in the taxpayer's federal income tax liability. In other

/ words, a taxpayer has only six months after a final determinatibn

by the federal government of a federal overpayment in which to
file a petition for refund with the State of West Virginia. A
petition for refund which is filed after the six-month period will

not be considered by the State Tax Depaifment.
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CNIT. §3.5 LIMITATIONS on ASSESSMENT.

A. General Rule.

A notice of assessment for any deficiency in corporation
income tax shall be issued by.the Tax Department against the
taxpayer within five years after the due date of the return. To
illustrate: A corporation on a calendar year basis files its 1972
income tax return on March 15, 1973, (the due date). If the Tax
Department disagrees with such return, it has until March 15,

y 1978, in which to propose an assessmént against the corporation.
The Tax Department need not actually issue a notice of assess~
ment within the five-year period but need only issue a proposed
asscssment as described in §3.2 A. of these rules and regulations.

However, in the case of a false or fraudulent return filed
with the intent to evade the tax or in case no return is filed by
the taxpayer, the Tax Department may issue a proposed assess-
ment, or a notice of assessment or'bring a proceeding in court to

collect such tax at any time.
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B. Deficiency in Federal Tax.

The period of .limitatic-ms“on assessments shall not expire
until ninéty (90) days after the Tax Department is advised by
the taxpayer of a final determination by the United States
Internal Revenue Service in the taxpayer's federal income tax
liability. If a final determination is made by the Internal Revenue
Service in the taxpayer's federal income tax liability. and such
taxpayer fails to notify the Tax Department of such determination,
the proposed assessment or notice of assessment can be made

at any time,
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CNIT. §3.6 INTEREST, ADDITIONS to TAX and PENALTIES.

A. Interest.

All corporation income taxes, if not paid when due, shall
bear interest at the rate of six per centum per annum from the
due date of the return. The imposition of such interest is
mandatory and the Tax Department has no authority to waive

interest.

B. Additions to Tax.

If any taxpayer fails to make or file a corporation income
return or files its return but fails to remit in whole or in part the
proper amount of tax, there shall be added to the amount of unpaid
tax, from the date such tax s.ould have been paid, additions to
tax of five per centum if the failure is not for more than thirty (30)
days with an additional five pér centum for each additional thirty
days or fractien thereof during which the failure shall continue
not to exceed twenty-five per centum in the aggregate.

Of course, interest will also be imposed against the delin-

quent taxpayer.
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However ,' the Tax Commissioner may waive. additiqns to
tax upon a showing of reasonable cause by the taxpayer for its
delinquency. Reasonable cause must be affirmatively pleaded,
in writing, by the taxpayer and it must set forth in detail the
reasons for its delinquency or failure. The Tax Commissioner's
waiver will be in writing.

Financial hardship, such as a lack of funds at the time the
return was due, does not qualify as reasonable cause. Also, the
past filing history of a taxpayer is not relevant when considering
the issue of reasonable cause for a present delinquency. The
fact that the taxpayer, in the past, filed all returns and paid all
taxes timely is immaterial to the issue at hand.

Reasonable cause does exist for late-filing where the tax-
payer, because of circumstances beyond his control, is prevented
from filing timely. This results. when natural disasters such as

floods and fires occur.

C. Penalties.
Any person who willfully fails to truthfully account for and

pay over any tax, and any person who willfully attempts in any
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:Jf'-?;i'.‘.'lnlanner to evadeé or defeat the corporation income tax or the
payment thereof, shall, in addition to other penalties provided
by law, be liable to a money penalty equal to the total amount
evaded, or not collected, or not accounted for and paid over.
This penalty shall be in lieu of the additions to tax set forth in
subsection B. of this rule.

The term "person" as used in this subsection includes,
but is not limited to, an officer or employee of a corporation,
who, as such officer or employee, is under a duty to perform

. the act in respect of which the violation occurred,
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