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1. Authorizing statute(s) citation: W. Va. Code §8§ 11-10-5 and
29A-3-1 et sed. e
2. a. Date filed in State Register with Notice of Public Comment
July 7, 18839 . e '
. What other nectice, including advertising, did you give cof the
hearing? None o
c. - -Date of public comment peried: July 7. 1989 through ;
August 7, 1989 %%F_; L o
4. ~Attach list of perséns who appeared at hearing, comments
received, amendments, reasons for amendments.
Attached 7 7 __ No comments received Z
a. Date you fileéd in State Register the agency apgroved_prop@sed

Legislative Rule following public hearing: {be exact)
August L 2985
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f. Name and phone number of agency perscn to ceontact for
additional infeormation: John Montgomery - 348-5330




FISCAL NOTE FOR PROPCSED RULES

Rule Title: CORPORATION NET INCOME TAX

Type ©of Rule: X _ Legisiative _. Interpretive _ Procedural
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2. Explanaticn of above estimates:.

The fiscal impact of the rule should nol very from that envisioned
by the Legislature when it enacted the tax and amendments thereto.

3. Objectives of these rules:

The new rule governing the administration of the Corporatioi Net
Income Tax is necessary to meet the requirements cf established
Department policy, statutory amendments and court decisions.
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Filed: AugustIl, 1889

§ 110-24-1. General.

1.1 Scope. - These legislative regulations are fntended to expiain and
clarify the West Virginia Cerporation Net Income Tax as set forth in W. Va. Cede
§ 11-24-1 et seq. This rule repeals and replaces all prior Corporation Net
Income Tax regulations. : N ) '

1.2 Authority. - These Tegislative regulations are issusd under authority
of W. Va. Code § 29A-3-1 et seq. and W. Va. Code § 11-10-5.

1.3 Effective date. - These Tegislative regulations shall become effective
upon passage by the West Virginia Legisiature. '

1.4 Citation. - The legisiative regulations may be cited as 110 C.S.R. 24,
§ (1989).

§ 110-24-2. Introductory Statement. - The West Virginia Corporation Net
Income Tax became effective July 1, 1967, and is a conformity tax in that it
utilizes federal taxable income as a starting point to determine West Virginia
taxable income and in that it adopts federal definitions wherever possible.
Although the West Virginia Cerporation Net Income Tax is not a unitary tax, it
does, in many aspects resamble a modified waters edge unitary tax, with a
throwout rather than a throwback rule.

A throwout rule eliminates from the denominator of the sales factor aliv
destination sales to those states $n which the taxpayer transacts no business,
sales to those states where no business is subjsct tc a corporation income tax,
or where the destination state lacks jurisdictien to impcse a corporation net
income tax, irrespective of whether such state does or does not impose such tax.
The West Virginia Corporation Net Income Tax recently switched from a throwback
rule to a throwout rule,

West Virginia's jurisdiction to impose the Corporation Net Income Tax has
been somewhat Timited by Public Law 86-272 [15 USC § 381 la]. Under Public Law
86-272, certain activities by a corporation in this State are exempt from net
income taxation. These activities include: activity in the State by employees
soliciting orders where the employees have no authority to accept the arders;
activities by employees displaying or promoting goods in this State without
soliciting or taking orders; solicitatien activities Dby ncnemployee
representatives conducted through an office or other business location in this
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State; and mere delivery of goods in this State by company-operated vehicles.
These activities are protected regardless of how frequently they occur.

The overall scheme of the West Virginia Corporation Net Income Tax fs
predicated upon a corporaticn's federal taxable income. The Corporation Net
Income Tax begins with federal taxable income, and makes certain increasing or
decreasing adjustments, or both, as applicable. A West Virginia corporation
transacting business only fin West Virginia will have obtained West Virginia
taxable income at this point. A corperation transacting business partially
within this State and partially outside this State must take a further siep to
arrive at West Virginia taxable income: allocaticn and apporticnment.

After adjusting, allocating and apportioning federal taxable income to
obtain West Virginia taxable income, & tentative tax 1iability is computed.
Varicus tax credits are applied to this to determine ultimate tax Tiability.

§ 110-24-3. Definitions.

3.1 Meaning of terms - general rule, - Any term used in West Virginia Code
§ 11-24-1 et seq., and in these reculations have the same meaning as when used
in a comparable context in the laws of the United States of America, as those
Taws relate to federal income taxation, unless a different meaning s clearly
required by the context or by specific definition in article twenty-four, or in
these regulations.

2.1.1 Any reference in articlie twenty-four, and in these
reguiations, to the laws of the United States means the provisions of the
Interna] Revenue Code, as amended, and such cother provisions of the laws af the
United States of America as those laws relate to the determination of income for
federal income tax purposes. Refer to W. Va. Code § 11-24-3 for the most recent
updating of terms usad in article twenty-four. :

3.1.2 The term "Internal Revenue Code" means the Internal Revenue
Code of the United States of America as enacted and amended from time to time by
the Congress of these United States and signed into law by the President of
these United States, or that otherwise becomes law. A

3,1.2.1 Example. - If on September 18, 1986, the United States
Congress epacts a statutory provision making religious groups subject to the
federal income tax, the law will have no effect on the West Virginia Corporation
Nat Income Tax for the 1986 tax year, or subseguent tax years, until such time
2s the West Virginia Legislature enacts a Taw updating the terms used in the
West Virginia Corporation Net Income Tax to have the same meaning as those used
in the Internal Revenue Code through the first day of January, 1989.

2.2 Specific Terms Defined. - For purposes of these regulations and for
the purposes of the West Virginia Corporation Net Income Tax:

3.2.1 The term "business income"” means income arising from
transactions and activity in the regular course of a taxpayer's trade or
business and includes income from ‘tangibie and intangible property if the
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acquisition, management and disposition of the property constitute integral
parts of a taxpayer's regular trade or business oparations.

3.2.1.1 Example. - Alpha Corperation is in the cable television
business. In tax year 1989, Alpha Corporation Tliquidates one of its
subsidiaries. Any S$ncome recognized for federal income tax purposes. that
resulis solely from the liquidation of the subsidiary will not 'be business
income.

3.2.2 The term "commercial demicile' means the principal place
from which the trade or business of the taxpayer 1s directed or managed.

3.2.3 The term "compensaticn" means wages, salaries, commissions
and any other form of remuneration paid to employees for personal services
unless exciuded from such empioyees' taxable income under the Internal Revenue
Code, such as, certain fringe benefits. .

2.2.4 The term "corporation" includes a Joint-stock company and
any association or other organization which 1is taxable as & corporation under
foderal income tax law.

3.2.5 .. The term "delegate," as used in the phrase "or his
detegate," when used in reference to the Tax Commissioner, means any cfficer or
employee of the State Tax Department duly authorized by the Tax Commissianer
directly, or indirectly by one or more redelegations of authority, to perform
the functions menticned or described in Article twenty-four, Chapter eleven of
the West Virginia Code or in these reguiations.

3.2.8 The +term "domestic corpcration" means any corporation
organized under the Taws of the State of West Virginia, or chartered by the
Secretary of State of West Virginia, and certain corporations organized or
incerporated under the laws of the State of Virginia if, but only if, such
corporations were chartered or organized under the laws of Virginia prior to the
twentieth day of June, cne thousand eight hundrad sixty-three. Every other
corporation is a forefgn corporation. .

3.2.7 _ The term "engaging in business" or "doing business" means
any activity of a corporation which enjoys the benefits and protection of
government and laws in this State, except for merely registering with the
Secretary of State to do business in this State.

3.2.8. The term “Federal Form 1120" means the annual federal income
tax return of any corporation made pursuant to Subchapter C of the Internal
Revenue Code of 1986, as amended, or in successor provisions of the laws of the
United States, in respect to the federal taxable income of a corporation, and
filed with the Internal Revenue Service, or successor agency thereto. In the
case of a corporation that elects to file a federal income tax return as part of
an affiliated group, but files as a separate corporation under this articie,
then as to such corporation Federal Form 1120 means it pro forma Federal Form
1120. - ’ ' -
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3.2.8 The term “fiduciary" means any person or entity acting in a
fiduciary capacity for any other person or entity, and includes a guardian,
trustee, executor, administrator, receiver, conservator, but does not include
officers, - directors, attorneys, vreal estate brokers or certified public
accountants to the extent these do not act as a guardian, trustee, executer,
administrator, receiver or conservator.

3.2.10 The term "fiscal year" means an accounting perfod of
substantially twelve months ending on any day other than the last day of
December, or a short taxable year ending on any day other than the last day of
December, and on the basis of which period or shori tfaxable year a taxpayer is
requived to report for federal income tax purpcses.

3.2.11 The term "“foreign income" means fincome not derived from
sources within the United States and its territories. B

3.2.12 The term "foreign expense or axpenses' means eaxpense or
expenses incurred outside of the United States and its territories.

3.2.13 . The term "includes and including" when used within a
definition contained in Article twenty-four, Chapter eleven of the West Virginia
Code or in these regulations does not exciude things otherwise within the
meaning of the term being defined. ] T

3.2.14 The tarm "norbusiness income”" means all income other than
business fncome.

3.2.15 The term ‘“person"™ is interchangeable with the <term
"eorporation.®

3.2.16 The term "“pro forma return" means the return which the
taxpayer would have filed with the Internal Revenue Service had it not elected
to file federally as part of an affiliated group.

3.2.17 The term "public utility" means any business activity o
which the Jjurisdiction of the Public Service Commission of West Virginia{i
extends. : . - ezl el

3.2.18 The term "sales" means all gross receipts of the taxpayer
that are business income.

3.2.18 The term "state" means any state of the United States, the
District of Columbia, the Commonwealth of Puerte Rico, any territory or
possession of the United States, and any foreign country or political
subdivision thereof. o

3.2.20 The term '"short period" or "short taxable year" means any
period of less than twelve months for which the taxpayer filed a federal return.

3.2.21 The term "taxable year" means the taxable year or taxable
period for which the taxable income is computed under federal income tax Taw.
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2.2.22 The term "“"tax" includes, within its meaning, interest and
additions to tax, unless the intention to give 7t a more limited meaning is
disciosed by the context. .

3.2.23 The term "Tax Commissioner means the Tax Commissioner of
the State of West Virginia, or his or her delegate.

3.2.24 The term "taxpayer" means a corporation subject to the tax
imposed by Article twenty-four of Chapter eleven of the Code of West Virginia.

3.2.25 The term Ythis code" means the Code of West Virginia, one
thousand nine hundred thirty-one, as amended. .

3.2.26 The term "this State" means the State of West Virginia.

3,2.27 The term "West Virginia taxable income" means the taxable
income of a corporaticn as defined by the Taws of the United States for federal
income tax purposes, including all elections made under such laws, so as to be
the actua] taxable income as filed for federal income tax purposes, adjusted, as
provided in West Virginia Code § 11-24-6. In the case cf a corporation having
income from busiress .activity or activities that are taxable by another state or
states, its West Virginia taxable income shall De the portion of taxable income
as defined and adjusted and as _allocated or apportioned to this State under West
Virginia Code § 11-24-7. ] ) .

§ 110-24-4. Imposition Of Tax.

DL ke rELL . T o o

4.1 For taxable periods beginning after the first day of July, one
thousand nine hundred eighty-seven, a tax 7s imposed by W. Va. Code § 11-24-1 et
seq. for each taxable year upon the West Virginia taxable income of every
domestic or foreign corporation engaging in business in this State or deriving
income from property, activity or other sources in’ this State, except
corporations exempt under West Virginia Code § 11-24-5, at the rate of nine and
three-guarters percent. Beginning the first day of July, one thousand nine
hundred eighty-eight, and on each first day of July thersaftar for four
successive years, the rate shall be reduced by fifteen one hundredths of onex
percent per year, with such rate to be nine percent on and after the first day

of July, one thousand nine hundred ninety-two.

§ 110-24-4a. Effect Of Rate Changes During Taxable Year.

4a.1 If any rate of tax imposed in W. Va. Code_§ 11-24-1 et seg. changes to
hecome effactive before the thirty-first day of December of a calendar year, and

if the taxable year included the effective date for the change of rate, then:

4a.1.1 Tentative tax dus is computed by applying the rate for the
period bafore the effective date of_the change of rate, and the rate for the
period on and after such date, to the taxable income of the corporation for the
entire taxable year; and '
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4a.1.2 The tax for such taxable year shall be the sum of that
proporticn of each tentative tax which the number, of menths in, each period bears
to the number of months in the entire taxable year.

43.1.3 The above procedure may only be used when the date of the
rate change is other than the first day of the taxable year,.

4a.2 For purposss of this Section:

4a.z.1 If the rate changes for taxable years 'beginning after" or
erding after" a certain date, the following day shall be considered the
effective date of the change; and

4a.2.2 If a rate changes. for taxable years "beginning on or after”
a certain date, that date shall be considered the effective date fer the change
of rate. ) ' - LT

4a.3 Example. - The West Virginia lLegislature enacts a rate change for the
corporation net income tax beginning after June 30.  The corporation net income
tax liability for a calendar year taxpayer is calculated by applying the former
rate ‘or the months January through June, and the new rate for July and
succeeding months. A fiscal year taxpayer would use the former rate for those
periods of its tax year occuring before June 30. -

§ 110-24-5. Corporations Exempt From Tax.

5.1 The following corporations shall be exempt from the tax imposed by
W, Va. Code § 11-24-1 et seg. to the extent provided herein:

5.1.1 Corporations which by reason of their purposes or activities
are exempt from federal income tax.

5.1.1.1 This exemption shall not apply tc the unrelated
business fincome, as defined in the Internal Revenue Code, of any such
corporation if such income fs subject to federal income tax. -
5.1.1.2 Example. - A corperaticn exempt from federal income
taxation under IRC § 501(c)(3) receives $1,000,000 in cash donations and is
bequeathed an unrelated business during the year. The tax exempt corporation

operates the business for the remainder of its_ tax year. The income from
operating this business is deemed unrelated business taxable income by the
Internal Revenue Service. Such fincome would also be taxed under the West

Virginia Corporation Net Income Tax. However, the donatfons would be exempt.

5.1.2 Insurance companies which pay this State a tax upen
premiums, o :

5.1.2.1 This exemption is available if an fnsurance company
actually paid the premium tax set forth in W. Va. Code § 33-3-1 et seq. for any
year in which an exemption is ciaimed or would have paid the premium tax but for
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the utilization by the taxpayer of any tax credits allowed or allowable against
the premium tax.

5.1.3 Production credit associations organized under  the
provisions of the federal "Farm Credit Act of 1933." This exemption does not
apply to . any <cocperative corpgorations or associaticns organized under the
provisions of W. Va. Code § 19-4-1 et seq.

5.1.3.1 This exemption does not apply to corporations or
associaticns organized under the provisions of article four, chapter ninsteen of
the West Virginia Code.

5.1.4 Corporations having in place a valid election to be taxed
under Subchapter S of the Internal Revenue Code.

5.1.4.1 Such corporations must file the information return
required in West Virginia Code § 11-24-13b.

5.1.5 Trusts established pursuant to 29 U.S.C. § 186 (enacted as
Section three hundred two(c) of the Tabor management relations act), as amended
prior to the first day of January, 1967. ' '

5.1.6 Corporatfons otherwise exempted from <the corporation net
income tax by law, e.g. racing associations, W. Va. Code § 19-23-12; Hospital
service corporations, W. Va. Code § 33-24-4; credit unions, W. Va. Code
§ 21-10-33; farmer’'s mutual fire insurance companies, W. Va. Code § 33-22-16;
fraternal benefit sccieties, W. Va. Code § 33-23-29.

§ 110-24-6. Adjustments In Determining West Virginia Taxable Income.

6.1 Generzl. - The West Virginja corporation net income tax f1s, as the
name implies, a net income tax. Therefore, certain decreasing and increasing
adjustments are made to a corporation's gross revenues to arrive at taxable
income for the purposes of the West Virginia Corporation Net Income Tax., In
addition, the West Virginia Corporaticn Net Income Tax is a conformity statute
in that it utilizes federal taxable income as a starting point to determine West:
Virginia taxable fincome. A corporation's federal taxable income shall be
adjusted as described in West Yirginia Code § 11-24~6 and in this Section prior
to being allocated and apportioned pursuant to West Virginia Code § 11-24-7. A
corporation transacting all of its business within West Virginia for an entire
taxable year will not apportion or allocate its income. The income of such a
corporation will be adjusted under W. Va. Code § 11-24-6.

6.2 Adjustments fncreasing federal taxable income.

6.2.1 The following increasing adjustments shall be made to a
corporation's federal taxable income to the extent that any of the items are rnot
already reflectéd therein:

£.2.2 Interest or dividends on obiigations or securities of any
state or of a political subdivision therect.
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6.2.3 Tntarest or dividends on obligaticns or securities of any
authority, commission or instrumentality of the United States which the Taws of
the United States exempt from federal income tax but not from state income tax.

6.2.4 Income taxss and other taxes, inciuding franchise and excise
taxes which are based on, measured by, or computed with reference to net income,
imposed by this State or any other taxing jurisdiction, to the extent deducted
in determining federal taxable {ncome. =~ o

5.2.% Any taxes imposed by this State for which credit against the
West Virginiaz Corporation Net Income Tax 1s allowed pursuant to Article 24,
Chapter eleven of the Code of West Virginia and actuaily deducted by the
taxpayer in determining federal taxable income.

6.2.6 The amouni of any unrelated business income as defined by
Section 512 of the Internal Revenue Code of 1886, as amended, of those
carporations which by reason of its purposes is generally exempt from federal
income taxes. . - B N

6.2.7 The amount of any net operating loss deduction taken for
federal income tax purposes under Secticn 172 of the Internal Revenue Code of
1986, as amended. B

5.2.8 Example. —_A West Virginia corporation has the following
items of income: interest from bonds issued by the Commenwealth of Pennsylvania,
interest on bonds issued by the City of Parkersburg, West Virginia and a federal
net operating loss deduction of $5,000. '

The corporation, in determining its federa: taxable income, deducted
the amount of interest received from the bonds issued Dy the Commonwealth of
Pennsylvania, the interest received from. the bonds issued by the City of
Parkersburg and the net cperating loss deductior. '

The following adjustments idncreasing federal taxable dincome are
necessary to arrive at the corperation's West Virginia taxable income. Each
increasing adjustment shail be in an amount equai to the amount deducted in:
determining federal taxable fincome. There shall be added to federal taxable
income as an adjustment increasing federal taxable income, %o the extent the
same was decducted in arriving at fadera] taxable income:  the interest received
from the Commenwealth of Pennsylvania and from the City of Parkersburg, and the
amount taken as a net operating loss deduction. -

6.3 Adjustments decreasing federal taxable income.

6.3.1 The follewing decreasing adjustments shall be made to a
corporation's federal taxable income to the extent the same is included therein:

6.3.2- The gain from the sale or other dispesition of any property
having a higher fair market value on July 1, 1867, than the adjusted basis of
that property at said date for federal income tax purposes.
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6.3.2.1 The amount of this adjustment is Timited to that
portion of any such gafn which does not axceed the difference between the fair
market value of the property on July 1, 1867, and the adjusted basis of that
property on said date. . - K ,

6.3.2.2 Example. - On July 1, 1987 the fair market value of an
item of personal property owned by a “corporation is $1,000, and the
corporation's adjusted basfs in_that property as of July 1, 1967 is $500. This
property s sold by the corporation on December 31, 1989 for 3800 when the
adjusted basis on the properity s zero. The corporation fs entitied to =z
decreasing modification of $500 on its West Virginia tax return for the 1889 tax
year.

6.3.3 The amount of any refund or credit for overpayment of income
taxes and other taxes, including franchise and excise taxes, which are based on,
measured by, or computed with reference to net income, imposed by this State or
any other taxing Jurisdiction, to the extent actuzlly included in gross income

for Tederal fncome tax purposes.

6.3.3.1 The refund or credit for overpayment cf these taxes.
must have been included by the corporation in fts federal taxable income for the
taxable year.

6.3.4 The amount added to federal taxable income for the taxable
year due toc the elimination of the reserve method for computaticn of the bad
debt deductien. ' C ' o

8.3.5 The full amount of interest expense actually disallowed 1n
determining federal taxable fncome which was incurred or continued to purchase
or carry obligations or securities of any state or any political subdivision
thereof. T - T .

5.3.5.1 This decreasing modification is limited to the interes<

expense actually disallowed and is made because the income from the obligations

or securities is an increasing medification to federal taxable income. ' -

6.3.5 The zmount required to be added to federal taxable income as

a dividend received from a foreign corporation under Section 78 of the Internal

Revenue Code of 1986, as amended, by a corporation electing to take the foreign
tax credit for federal income tax purposes.

6.3.6.1 For purpcses of this decreasing modification, a foreign
corperation is a corporation not chartered in the United States or its
territories. S

6.3.7 The amount of salary expenses disallowed as a deduction for
federal income tax purposes due to claiming the federal jobs credit under
Secticn 51 of the Internal Revenue Code of 1986, as amended.

6.3.8 The amount included in federal adjusted gross income by the
operation of Section 851 of the Internal Revenue Code of 1986, as amended.
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5.3.9 Any amount included in federal adjusted gross income which
is fareign source income.

6.3.9.1 _Foreign source income includes:

5.3.9.1.a Interest and dividends not derived from sources
within the United States. .

6.3.9.1.b Rents, royalties, license and tachnical fees from
property located outside the United States or from services performed outside
the United States, or from any interest in 'such property, including rents,
royalties, or fees for the use .or the privilege of using any patents,
copyrights, secret process and formulas, goodwill, trademarks, trade Drands,
franchises and other 1ike property outside of the United States. ' :

6.32.9.1.c Gains, profits or other income from the sale of
intangible or real property Tq;qted_out$1qg pfﬂEhe United States.

£.3.9.1.d The provisions of Sections 861, 862 and 863 of the
Internal Revenue Code of 1986, as amerided, and of the applicable regulations
therato shall be applied to determine the source of "foreign source' income.

6.4 Net operating loss  deductions, - Except as otherwise provided, there
sc allowed as a deduction for the taxzble year an amount ecual to the aggregate
of the West Virginia net operating loss carvyovers to such year nlus the net
operating loss carrybacks to such year. o ' -

6.4.1 A net operating loss deduction is the loss ailowed by West
Yirginia Code § 11-24-5 as determined in accordance with Section 172 of the
Internal Revenue Code of 1986, as amerded. '

6.4.2 Special rules.

6.4.2.1 The West Yirginia net operating Toss deduction shall be
made after the allocation and apportionment, if any, of federal taxable incomgi
in accordance with West Virginia Code § 11-24-7. .

6.5 . Special adjustments for _expenditures for water and afr poilution
control facilities.

6.5.1 Taxpayer election.

Loomee L.

5.5.1.1 A corporata taxpayer may elect to make a decreasing
modification to its fedsral taxable income for certain expenditures for water
and air pollution control facilities. This election shall be made on the tax
return filed for the tax year in which the expenditures were made.

6£.5.1.1.a The elaction, once made, is irrevocable as to ali
amounts paid or incurred for any particular water polilution control facility or
air poliuticn control facility, whether paid in a single year or paid over
several years. -

10
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6.5.2. If the taxpayer makes the election under this Section, there
shall be subtracted from federal taxable income the total of the amounts paid or
incurred during the taxable year for the acquisition, censtruction or
development within this State for water poliution control facilities or air
pollution control facilities as defined in Section 169 of the Internal Revenue
Code, and added to federal taxable income the total of the amounts of any
allowances for depreciation and amortization of such water pollution control
facilities or air pollution control facilities, to the extent deducted in

determining federal taxable income.

6.5.3 If a taxpayer's federal taxable dncome 1is subject to
allocation and apportionment under West Virginia Code § 11-24-7, the adjusiments
made pursuant to the election herein shall be made to the portion of the
taxpayer's net income, computed without regard to such adjustments, ailocated
and apportioned to this State in accordance with W. Va. Code § 11-24-7, instead
of being made to the taxpayer's federal taxable income before allocation and
apportionment thereot.

6.6 Allowance for ‘certain government obligaticns and obligations secured
by residential property.

6.6.1 General. - The West Virginia faxable income of a taxpayer
subject +to the West Virginia_Corporation Net Income Tax as zedjusted in
accordance with Subsecticns (b), (<), (&) and (e) of West Virginia Code
§ 11-24-6 is to be further adjusted by multiplying the taxable income after the

above adjustments have been made by a fraction egual to on2 minus a fraction:

6.6.2. The numerator of which is the sum of the average of ‘the
monthly beginning and ending account balances during the taxable year of the
following:

6.6.2.1. O0Obligations or securities of the Unitad States, or of
any agency, authority, commission or instrumentality of the United States and
any other corporation or entity created under the authority of the United States
Congress for the purpose of implementing or furthering an objective of national

poiicy. ] B 7 ] A

6.6.2.2 Obligations of this State and any political subdivision
or authority thereof. ) :

6§.6.2.3 Investments or lcans primarily secured by mortgages or
deeds of trust on residential property located in this State and occupied by
nontransients. o

6.6.2.4 Loans primarily secured by a Tien or security agreement
on residential property in the form of a mobile honme, modular heme or
double-wide trailer or mobile home, located in this State and occupied by
noniransients. '

6.6.2.5 The account balances in any of the above types of
accounts shall be determined at cost in the same manner that such abligatiocns,
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investments and loans are revorted on Schedule L of Federal Form 1120 or its
SUCCessor. .

6§.6.3 . The denominator of which is the average of the menthly
beginning and ending account balances of the total assets of the taxpayer which
are shown for the taxable year on Schedule L of Federal Form 1120, filed by the
taxpayer with the Internal Revenue Service.

§ 110-24-7. Allocation And Apportionment.

7.1 General. = Any taxpayer having income from business activity which is
taxable both in this State and in another state shall allocate and apportion its
net income as provided herein.

7.1.1 For ~purposes of this Section and West Virginia Code
§ 11-24-~7, the term "net income" means the taxpayer's federal taxable income as
adjusted by the provisions of W. Va. Code § 11-24-6.

7.2 "Taxable in another state" defined. - For purposes of this Section and
W. Va. Code § 11-24-7, a taxpayer is taxable in another state 1f:

7.2.1 In that state the taxpayer is subject to & net income tax, &
franchise tax measured by net income, a franchise tax for the privilege.of doing
business, or a cerporation stock tax, or

7.2.2 That state has jurisdiction to subject the taxpayer to a net
income tax, regardless of whether, in fact, that state does or does not subject
the taxpayer to such tax.

7.3 Business activities entirely within West Virginia. — If the business
activitiss of a taxpayer take place entiraly within the State of West Virginia,
the entire net income of such a taxpayer is subject to the West Virginia
Corporation Net Income Tax. The business activities of a taxpayer are deemed to
have taken place entirely within this State if a taxpayer is not taxable in
another state. N R

L]
ES
7.4 Business activities partially within and partially without West
Virqinﬁa; allocation of certain specified forms of non-business income. = If a
taxpayer's business activities take place partially within this State and
partially outside of this State, and that taxpayer is also taxable in another
state, rents and royalties from real or tangible personal property, capital
gains, interest, dividends or patent or copyright royalties, to the extent that
they constitute nonbusiness income of the taxpayer, shall be allocated as

provided below.

7.4.1 "Business income" defined. = The term '"business income"
means 1ncome arising from transactiens and activity in the regular course of the
taxpayer's trade or business and inciudes income from tangible and intangible
property if the acquisition, management and disposition of <the property
constitute integral parts of the taxpayer's regular trade or business
gperations. : :
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7.4.2 "Nonbusiness income” defined. - The term nonbusiness income
maans all incomeé other than business income.

7.4.3 Net rents and royalties constituting nonbusiness income.

7.4.3.1 Net rents and royalties from real property located in
this State are aJlocable to this State.

7.4.3.1.a Ttems of income "allocable or allccated to this
state" means that particular ditem of income is fully subjected to the
corporation net income tax in this State.

7.4.3.2 Net rents and royalties from tangible perscnal property
are allocable to this State: }

7.4.3.2.a If that property is utilized in this State then
net income from tangible personal property used in this State is subject to the
West Virginia Corporation Net Income Tax.

7.4.3.2.b If the taxpayer's commercial domicile is in this
State and the taxpayer 1is not organized under the laws of or taxable in the
state Tn which the property is utilized, then net income from the utilization of
tangible personal property is subject te the West Virginia Corporaticn Net
Income Tax. - T

7.4.3.2.c Examples.

7.4.3.2.c.1 Corporation A was formed in Ohio and has
jts main offices there. Corporation A owns an apartment complex in West
Virginia and Teases computers to users located in West Virginia. The net rental
income from the rental of the apariment complex is allocated to West Virginia
for purposes of the West Virginia Corporation Net Income Tax. Likewise, the net
rental income receivad by Corporation A as a Tessor of computers in this State
is allocated teo this State. :

7.4.3.2.c.2 Corporation Z was formed in State X,ancﬁ
has its commercial domicile in the State of West Virginia. Corporation Z leases
tangible personal property to customers in State K, which has no corperation net
‘ncome tax. The net recaipts from leasing tangible parsonal property in State K
are allocated entirely to the State of West Virginia.

7.4.4 The extent of utilization of tangible personal property in &
state is determined by multiplying the rents and royalties by a fraction, the
numarator of which is the number of days of physical location of the property in
the State of West Virginia during the rental or royaity period in the taxable
year and the demominator of which is the number of days of physical location of
the property everywhere during 211 rental or royalty perieds in the taxable
year, If the physical location of the property during the rental or royalty
period is unknown or unascertainable by the taxpayer, tangible personal proparty
is deemed to be utilized in the state in which the property was located at the
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time the rental or royalty payer obtained possession. If the property is in
this State for anmy part of a day, that time shall be counted as a full day.

7.4.5 Examplss.

7.4.5.1 Corpcration Alphz, organized and headguartered n
California, leases coal mining equipment in West Virginia. Alpha began Teasing
equipment in West Virginia on April 1, and is a calendar year taxpayer. The
coal mining eguipment was not in this State until April 1, the date the lease
commenced. The property is leased in this State for 275 of the 265 days in the
year. If Alpha Corporation netted $15,000 for leasing this equipment for the
entire year, Alpha would include in West Virginia income the following amount:
275/365 x $15,000 = $11,301.37.

7.4.5.1.a If Alpha Corporation has adequate records to show
the net rental income from the equipment while the equipment was leased 1in this
State, then it may use such actual net renmtal fincome and not "apportion" its
allocation of nét rental income.

7.4.6 For purposes of allocation, the term '"net income" inciudes
"net Toss.™ -

7.5 Cazpital gains.

7.5.1 Capital gains and losses from sales of real property located
in this State are allecable to this State.

7.5.2 Capital gains and losses from sales of tangibie personal
proparty. S

7.5.2.1 Capital gains and losses from sales of tangible

personal property are aliocable to this State if the property was Jjocated or was

situated in this State at the time it was sold or the taxpayer's commercial

domicile is in this State and the taxpayer is not taxable in the state where the

property that was sold had a situs. .

7.5.3 Capital gains and losses from sales of intangible personal

property are allocable to this State if the taxpayer's commercial domicile is in
this State.

7.5.4 Gains pursuant to Section 631(a) and (b) of the Internal
Revenue Code of 1986, as amended, from sales of natural resources severed in
this State shall be allocated to this State If they ars nonbusiness income.

7.6 Interest and dividends.

7.6.1 Interest and dividends are allocable to this State if the
taxpayer's commercial domicile is in this State.

7.6.1.1  "Commercial domicile" means the principal place from
which the trade or business of the taxpayer is directed or managed.
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7.7 Patent and copyright royalties.

7.7.1 Patent and copyright royalties are allocable to this State
1f and to. the extent the patent or copyright is utilized by the taxpayer in this
State or if and to the extent that the patent or copyright is utilized in a
state in which the taxpayer is not taxabie and the taxpayer's commercial
domicile is in this State.

7.7.2 A patent is utilized in this State to the extent that it is
employed in production, fabrication, manufacturing or other processing in this
State or to the extent that a patented product is produced in this State. If
the basis of receipts from patent royalties does not permit aliocation to a
specific state or if the taxpayer's accounting procedures do not reflsct states
of utilization, the copyright is utilized in the state in which the taxpayer's
commercial domiciie fs Tocated.

7.7.3 A copyright is utilized in a state to the extent that
printing or other publication originates in the state. If the basis of receipts
from copyright royalties does not permit allocation tc specific states or if the
taxpayer's accounting procedures do. not reflect states of utilization, the
copyright is utilized in the state in which the taxpayer's commercial domicile
is located. ' :

7.8 Corporate partner's distributive share.

7.8.1 A corporaticn carrying on business through a partnership, as
defined in Section 761 of the Internal Revepue Code of 1985, as amended, is
Tiable for income tax only in its separate or findividual capacity. In this
regard, a corporate partner is treated no differently than any other partner. A
corporation may be a limited partner or a general partner and s treated ne
differently than any other 1imited partner or general partner, 3as the case may
ba.

7.8.1.1 Example. = Gomer Corpcration was organized under the
1aws of Idaho and has its commercial domicile thare. Gomer Corporaticn invests
in a royalty interest in a West Virginia o0il and gas partnership as a Timited:
partner. As a limited partner, Gomer Corporation {s mersly a passive investor,
Gomer Corporation has nc other contacts with this State, and is not engaged
anywhere else in the oil and gas business. Gomer Corporation is regquired to
£ile a West Virginia Corporation Net Income Tax Return for its taxable year for
its distributive share of gains and losses, as provided below. The entire
distributive share Gomer Corporation receives from the West Virginia oil and gas
partnership is allocated to this State. The reason for this is that the income
from the o031 and gas 1imited partnership is nonbusiness income to Gomer
Corporation and it is also a royalty interest and therefore is the type of
nonbusiness income that is allocated. The distributive share 1s treated as If
Gomer Corporation held the royalty interest directly.

7.8.2 A corpérate partner's distributive share of fncome, gain,

loss, deduction or credit of a partnership shall be modified as provided in West
Virginia Code § 11-24-6. This modification shall be made for each partnership
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in which a corporation is a partner. Such distributive share shall then be
allocated and &pportioned as provided in W. Va. Code § 11-24-7, using the
corporation's proportionate share of the partnership's property, payroll and

sales factors. The sum of that portion of the distributive share allocated and
apportionad to this State shall then be treated as distributive share allocated
to this State, That portion of distributive share allocated or apportioned

outside this State shall be treated as distributive share allocated outside this
State, unless the taxpayer requests different treatment and its request is
granted, or ths State Tax Commissioner requires different Zireatment of the
distributive share pursuant to Subsection-h of W. Va. Code § 11-24-7.

7.8.2.1  Example. = Mort-le-Tool, Inc. is a Delaware Corporation
engaged in the business of manufacturing rotund tocls. Mort-Le-Tool, Inc. has
its commercial domicile in Pennsylivania. The management of Mort-Le-Tool, Inc.
has finvested certain reserve capital in a West Virginia oil and gas limited
partnership with wells only in West Virginia and in & syndicatad real estate
Timized partnership that owns and operates shopping centers and malls in four
states, including West Virginia. Mort-Le-Tocl, Inc. does no business in West
Virginia. Both partnerships make distributicns to their respective partners.
Mori-Le-Tool, Inc. is required to file a West Virginia Cerporation Net Income
Tax Return for the taxable year in which it received the distributions. The
pass through amounis received by the corporation from its West Virginia ofl and
gas partnership interest is nonbusiness fincome. The ofl and gas partnership
will apportion its income according to its source or by the apportionment method
set forth in W. Va. Code § 11-23-8, which provides allocation and zpportionment
for partnerships for the business franchise tax. In this exampie, either method
will result in the income being allocated entirely to West Virginia since the
01l and gas wells are located in this State and the oil and gas partnership has
no income from any other state. _Since the o0il and gas_ fncome was aliccated to
this State at the partnership Tlevel, that allocation will flow through along
with the corporate pariner's distributive share which will thereby be z2llocated
entirely to the State of West Virginia as well. A1l income allocated to West
Yirginia at the partnership level will automatically be allocated to this State
by operation of W. Va. Code § 11~-24-7(d)(5)(3). The same resuli would apply to
the partners' distributive income share without vregard to whether actual
distribution of that income to the partners were made during the taxable year. %

Mort=Le-Tool, Inc.'s distributive share of the real estate partnership will
be calculated the same way. First the partnership will allocate and apportion
the fincome vreceived from the operations in the four states where it is doing
business. A1l rents received by the parinership from property located in West
Virginia will flow through to the corporation as if it held the real property
itself. Since the rents so received by Mort-le-Tool, Inc. are nonbusiness
income to that corporation, these amounts are allocated entirely to this State. .
The rental dincome flowing through to the corporation from the real estate
partnership that was derived from real property located in other states will be.
apportioned by Mort-Le-Tool, Inc., to The extent such income is not z1locable to
the state from which it was derived, as set forth in W. Va. Code § 11-24-7,
using the corporation's proporticnate share of the partnership's payroll,
property and sales factors. The sum of that part of the distributive share
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allocated and apportioned to this State is the corperation's distributive share
of income From the real estate partnership allocated to West Virginia.

7.9 Business activities partially within and partially without this State.

7.10 Where a corporation has fncome from business activities partially
within this State and partially outside of this State, all net income, after
deducting those items specifically allocated under W. Va. Code § 11-24-7(d),
shall be zpportioned to this State by multiplying such net income by a fraction,
the numerator of which is the property factor plus the payrcll factor plus two
times the sales factor, and the denominator of which is four, reduced by the
number of factofs. if any, having no denominator except if the sales factor has

a denominator cf zero, the denominator ofrtherapportﬁonment fraction shall be
reduced by two. o

7.10.1 Examg1e,=1 PrQ_Iggjﬁigzg_servige_;orporation doing husiness
in several states, including West Virginia. Pro Inc. owns no property anywhere.
In this case, the allocation formuia for Pro Inc. will be:

Wy Payroll  + 2 ( WY Sales ) + 0 WV Property _
Total Payroll __ (Total Sales} 0O total Property
e T

If, for some unusual reason, a corporation has no sales anywhere, then
since the sales factor is double weighted, the overall denominator would be
reduced by 2. '

7.10.2 "Business activities" include all activities engaged in by
the corporaticn, and includes those activities giving rise to both business
income and nonbusiness income. _ .

7.10.3 A1l income of a corporation, including both business income
and nonbusiness income, is apportioned, except those.types of rnonbusiness income
specifically set forth in W. Va. Code § 11-24-7{(d), which is allocated.

7.10.2.1 The types of nonbusiness income that are aHocated_are‘f‘L
net rents and royalties; capital gains; interest and dividends; patent and
copyright royalties; and the distributive share of a corporate partner.

7.10.3.2 A1l other nonbusiness income and all business income
shall be apportioned.

7.10.4 Where a corporaticn has business activities that are in West
Virginia and other states, its other net nonbusiness income that was not
allocated under W. Va. Code § 1I-24-7(d) and all of its net business fncome will
be apportioned through the following fraction: ' '

WV taxable _  Property factor + payroi] factor * (sales factor x 2)
income ' A
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property factor = taxpayer's WV property
all of taxpayer's property

payroll factor = taxpayer's compensation expense for WV
taxpayer's total compensation expenses

sales factor = taxpayer's WV sales
taxpayer's total sales

7.10.4.1 In performing this calculation, the following rules
shall be followed.

7.10.4.1.a Where any fraction has a numerator of zero
and a denominator of other than zero, the fraction shall be reduced to, and
shall equal zero, i.e. 0/100 = 0.

7.18.4.1.b Where any fracticn has z dencominator of zero,
further calculation fis Jimpossible. If one or mere factors has 4 Zero
denominator, the apportionment fraction denominator, which is typically four,
shall be decreased by one for each such zero denominator fraction, except that
if the sales factor derominator is zero, the apportionment fraction denominator
shall be decreased by two. :

7.10.4.2 The apportionment factor may therefore be stated as

follows:

WY taxable

apportiongble y (_WV Property . _ WV payroll , 2 [WV Sales])
(

income = income A1l Properiy  Total payroll A11 Sales)
7.10.4.3 Example. - General Con Corporation, a New York
Corporation sends agents into the State of West Virginia to sell a new process
guaranteed to make things opaque. Gereral Con Corporation has no property

located or used in this State, however, its .total property heldings are
$10,000,000. The West Virginia sales of General Con Corporation are $150,000%
ts total sales for the taxable year equal $2,500,000. The West Virginia
payroll of Gereral Con Corporation is $60,000, and Tts total annual payroil is
$875,000. The proper apportionment factor for General Con Corporation is:

0+ 60,000 + _150,000 + 150,000
10,000,000 875,000 2,500,000 2,500,000 =

0+ .0686 + .06 + .06 = 0.1886..

Z 7 = .04715

7.11 Property factor.

7.11.1 Property factor. - The property facter is a fraction, the
numerator of which is the average value of the taxpayer's real and tangible
personal property owned or rented and used by it in this State during the
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taxable year and the denominatcr of which is the average value of all the
taxpayer's rezl and tangible personal property owred or rented and used by the
taxpayer during the taxable year, which is reported on Schedule L of Federal
Form 1120, plus the average value of all real and tangible perscnal property
leasad and used by the taxpayer during the taxabie year.

7.11.1.1 The common law definition of real and personai property
will be used, i.e., real property is land and all things firmly attached
thereto, and personal property is all other property.

7.11.1.2 Oniy real and tangible perscnal property is counted in
the property factor. The common law definition of tangible personal property is
used. Examples of tangible perscnal property include, but are not limited to,
books, equipment, supplies, inventories and virtually any other form of
personalty that can be held or touched. Tangible personal property does not
include money, chooses in action, or any other intangibles.

7.11.1.3 "Average" means the amount reported on Schedule L of
Federal Form 1128, or iis successor.

7.11.2 Value of property.

7.11.2.1 Property owned by the taxpayer shall be valued at its
original cost, adjusted by subsequent capital additions or improvements thereto
and by npartial or total dispesition thereof by reason of sale, exchange,
abandonment, loss or destruction or other alienation of, or Tloss of, the
property. Where records of original cost are unavailable or cannot be obtained .
without unreasonable expense, property shall be valued at current market vaiue.
Property rented by the taxpayer from others shall be valued at eight times the
net annual rental rate. The term "net annual rental rate" is the annual rental
paid, directly or indirectly, by the taxpayer, or for its benefit in money or
other consideration for the use of the property.

7.11.2.1.a Net annual rental rate includes any amount
payable for the use of real or tangible perscnal property, or any part thereof
whether designated as a fixed sum of monsy or as a percentage of sales, profits:
or otherwise.

7.11.2.1.Db Any amount payable as additional rent or in
Tieu of rents, such as interest, taxes, insurance, repairs or any other items
which are required te¢ be paid by the terms of the Jease or other arrangement,
not including amounts paid as sarvice charges, such as utilities, Janitor
services and the 1ike are also included in the term "net znnual rental rate.”
If a payment includes rent and other charges which are not separately set forth,
the amount of rent shall be determined by censideration of the relative values
of the reni and the other items.

7.11.2.1.¢c " Real or personal property cwned by one
corporation which is used in this State by another corporation to which the
property is rented is o be included in the property factor by both corporations
unless the rental income s nonbusiness income tc the receiving corpeoration.

19




STATE TAX DEPARTMENT

TITLE 110
SERIES 24 L _

7.11.2.1.c.1 Example. = X Corporation owns certain
real property located in West Virginia, which is leased by Y Corporation for the
entire taxable year of both cerporations. Rental income received by X

Corporation is allocated to the State of West Virginia and the value of the
property is not included in the apportionment factor for X~ Corporaticn's
apporticnable income in either the numerator of the property factor (value of
taxpayer's West Virginia real and tangible personal oroperty) and in  the
dencminator of ~the property factor (value of taxpayer's real and tangible
personal property ownad or rented by the taxpayer for the taxable year). Eight
times the annual rental rate of the property will be included in both the
numerator and the denominatecr of the property factor for Y Corporation.

7.11.3 Movable property.

7.11.3.1 The value of movable tangible personal property used
both within and outside of this State shall be included §n the numerator to the
extent of its utilization in this State. The extent of utilizatien in this
State is determined by multiplying the original cost of such property by a
fraction, the numerator of which is the number of days of physical location of
the property in this State during the taxable perfod, and the denominator of
which 1s the number of days of physical Tocation of the properiy everywhere
during the taxable period. The number of days of physical lecation of the
property may be determined on a statistical basis or by such other reasonable
methed acceptable to the Tax Coemmissioner.

7.11.4 Leasshold improvements.

7.11.4.1 For purposes of the property factor, leasehold
improvements are treated as property owned by the taxpayer regardiess of whether
the taxpayer is entitled tc remove the improvements or whether the improvements
revert to the lessor upon expiration of the lease. Leasehoid improvements are
included in the property factor at thefr original cost.

7.11.4.1.2 Example. - Alpha Corporation leases . a _
building to Beta Corporation. The building is Tocated in West Virginia. Beta
Corporation makes certain leasehgld improvements to the property totaling*
$100,000 some of which the lease permits Beta Corporation to remove. The entire
yalue of the leasehold improvements is included in Beta Corporation's property
factor. The valus of the leasehold improvements is also finciuded in Alpha
Corporaticns property factor.

7.12 Average vaiue of property.

7.12.1 The average value of property is determined by averaging the
values of the property at the beginning and the ending of the taxable year.

7.12.1.1 If there are substantial fluctuations in the values of
property during the taxable year, or where property is acquired or disposed of
afier the beginning of the taxable year, or where the rental or lease contract
ceases before the end of a taxable year, the Tax Commissioner may raquire the
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averaging of monthly values of the property during the taxable year or the
pertinent part thereof.

7.13. Payroll factor.

7.13.1 The payroll factor is a fraction, the numerator of which is
the total compensation paid in this State during <the taxable year by the
taxpayer for compensation, and the denominater of which 1is the total
compensation paid by the taxpayer during the taxabie year, as shown on the
taxpayer's federal income tax return filed with the Internal Revenue Service, as
reflected in the schedule of wages and salaries and that portion of cost of
goods sold which raflects compensaticn, cr as shown on a pro forma return.

7.14.1 The term "compensation' means wages, salaries, commissions
and any other form of remuneration paid to smplioyees for personal services.
Payments made to _an independent contractor or to any other person not properly
classified as an employee shall be excluded. Only those amounts paid directly
to employees are finciuded in the payroll factor. Amounts considered as paid
directly to emplioyees include the value of board, rent, housing, lodging and
other benefits or services furnished to employees. by the taxpayer in return for
personal services, provided such amounts constitute income to the recipient for
federal income tax purposes. Compensation for each employee shall be the amount
of wages and salary shown on the Federal Feorm W~Z for the employee, in
accordance with federal income tax law. ' '

7.15 Employee. L L

7.15.1 Fer purposes of determining the payrcll factor, an employse
is any officer of a corporation or any 1individual who, under the usual
common-Taw rule applicable in determining the employer-employee relationship,
has the status of an employee.

7.15.2 An employee is a perscn in the service of another under any
contract of hire, express or impliasd, oral or written, where the emp1oyer,ha§-
the power or right to control and direct the employee in the material details of
how the work is to be performed.

7.16 When compensation is paid in this State.

7.16.1 Compensation 1is paid or accrued fin this tate if an
employee's services are performed entirely within this State or if an employee's
services are parformed both within this State and outside of this State, but the
services performed cutside of <this State are incidental to that employee's
services within this State. The converse is not true. In all circumstances,
services performed in this State are to be included in the payroll factor as
services performed in this State. "Incidental", as used herein, means any
service which s temporary or transitory in nature, or which is rendered in
connection with an isolated transaction. Compensation is also paid or accrued
in this State if some of the employee's service is performed in this State and
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the employee's base of cperation, or if there is nc base of cperation, the place
from which the service is directed or centrciled_is in this State, or the base
of operations or the place from which the service is directed or controlled is
not in any state in which some part of the service is performed, but the
employees residence is within_this State. . __

7.16.2 As used herein, the term "base of operations" is the place
of more or less permanent naturé from which the empioyes starts his work and to
which he or she customarily returns in order to receive instructions from the
taxpayer or communications from his customers or with other perscns or to
replenish stock or other materials, repair equipment, or perform any other
functions necesssary to the exarcise of his trade or profession at some other
point or points. The term Yplace from which the service s directed or
controlled" rafers to the place from which the power to direct or control 7Is
exercised by the taxpayer.

7.16.3 Example. - P Corporaticn has salesmen in sesveral states.
West Virginia customers are serviced by a salesman living in Ohio. The salesmen
are directed from a regicnal office Tlocated in Pennsylvania. Compensation

attributable to the time spent in West Virginia on employer business would be
included in the_taxpayer's West Virginia payrolil factor.

7.17 Sales factor.

7.17.1 The sales factor is a fraction, the numerator of which is
the gross receipts of the taxpayer derived from transactions and activity in the
regular course of its trade or business in this State during the taxable year,
Tess returns and allcwances attributable to the gross receipts from the West
Virginia activity. The denominator cof the fraction fs the total gross receiptis
derived by the taxpayer from transactions and activity in the regular course of
its trade or business during the taxable year, and reflected in its gross income
reported and as appearing on the taxpayer's Federal Form 1120, and consisting of
those certain pertinent portions of the elements of gross income set forth. If
either tha numeratcr or the denominator fincludes .interest or dividends from
obligations of the United States government which are exempt from taxation by,
this State, the amount of such interest and dividends, if any, shall bet
subtracted from the numerator or denominator in which it is included.

7.17.1.1 The only sales to be inciuded in the sales factor are
those which produce business income.

7.17.1. 1.z "Business income" is income arising from
transactions and activity 1in the regular course of the taxpayer's trade or
business and includes incoeme from tangible and intangible .preperty if the
acquisition, management and disposition of the property constitute integral
parts of the taxpayer's regular trade or business operations.

7.17.2 Rules for determining sales in certain circumstances.

7.17.2.1 In the case of a taxpayer engaged in manufacturing and
selling or purchasing and reseliing goods or producis, "sales" inciudes all
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gross receipts from the sales of such goods or products (or other property of a
kind which would properly be included in the inventory of the taxpayer if on
hand at the close of the tax pericd) held by the taxpayer primarily for sale to
customers in the ordinary course of its trade or business. Gross receipts for
this purpose means gross sales Tess returns and aljowances, and includes all
interest income, service charges, carrying charges, or time-price differential
charges incidental to such sales. Federal and state excise taxes (including
sales taxes) shall be included as part of such receipts if such taxes are passed
on to the buyer or included as part of the selling price of the product.

7.17.2.2 In the case of cost fixed fee contracts, such as the
operation of a government-owned plant for a fee, "sales! fncludes the entire
reimbursed cost, plus the fee. o :

7.17.2.3 _In the case of a taxpayer engaged in providing
services, such as the operation of an advertising agency, or the performance of
equipment service contracts, vresearch and develcopment contracts, 'sales'
includes the gross receipts from the performance of such services including
fees, commissions, and similar items.

7.17.2.4 In the case.of a taxpayer engaged in renting real or
tangible property, "sales" includes the gross receipts from the rental, Tease,
or iicensing the use of the property.

7.77.2.5 In the case of 'a taxpayer engaged in the sale,
assignment, or licensing of intangible personal property such as patents and
copyrights, "sales" includes the gross receipts therefrom.

7.17.3 In filing returns with this State, if the taxpayer departs
from or modifies the basis for excluding or inciuding gross receipts in the
sales factor Used in returns for prior years, the taxpayer shall disclose such
information by attaching 2 statement, setting forth the nature and effect of the
change, to the corporation net income tax return for the current year.

7.17.4 " "Sales factor denominater. |

*
3

7.17.4.1 The denominator of the sales factor includes the total
gross receipts derived by the taxpayer from transactions and activity fn the
regular course of its trade or business, unless ctherwise excluded herein.

7.17.5 Sales factor numerator. |

7.17.5.1 The numerator ¢f the sales factor shall include gross -

receipts attribytable to _this State and _derived by the taxpayer from

transactions and activity in the regular course of its trade or business. ATl N
interest income, service charges, carrying charges, or time-price differential
changes incidental %o such_gross receipts shalil be included regardless of the
place where the accounting records are maintained or the Jocatfon of the

contract or other evidence of indebiedness.

- 7.17.86 Dock sales.
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7.17.6.1 _Where tangible personal property fs scld and the terms
of the sale require the purchaser to pick up the property or otherwise receive
the property in this State, the sale is to be treated as a sale taking place in
this State for_purposes of the sajes factor. '

7.17.6.2 In the case of sales requiring by their terms delivery
of tangible personal property by common carrier, contract carrier or by other
means of transportation excluding pickup by the customer in this State, whether
directly or indirectly, the place at which the property is ultimately received
after all transportation has been completed shall be considered as the place at
which such property is received by the purchaser.

7.17.6.3 Direct delivery in this State, cther than for purposes
of transportation, to a person or firm designated by a purchaser constitutes
delivery to the purchaser in this State regardless of where title passes or
other conditions of sale. T

7.17.6.4 Direct delivery outside this State to a person or firm
designated by a purchaser dogs not constitute delivery te the purchaser in this
State, regardless of where title passes or other conditions of sale.

7.17.6.5 Exampies.

7.17.6.5.18 Baubles, Ihc. 99 lccated in Huntington, West
Virginia, and makes sales of tangible personal property to an Ohio company. The
terms of “the sale requivre the Ohio company to pickup the merchandise from the
Toading dock at Baubies. The sale is to be treated by Baubles as a sale taking
place in this State. o

7.17.8.5.b Alpha Corporation, which manufactures a
highly sophisticated device used in mining, purchases certain tangible personal
property from & company located in Virginia. Alpha Corporation, Tlocated in

Bergoo, West Virginia is reguired by the terms of the sales contract to pick up
the merchandise at the Virginia company's lcading dock in Virginia. The sale is
to be treated as not occurring in West Virginia by the Virginia company abseng

other nexus with West Virginia. . +
7.17.6.5.¢ RPS, Inc., is Tlocated in Morgantown, West
Virginia and makes sales of tangible personal property. Some of the sales

contracts reguire RPS to ship the goods to companies located outside of this
State via common carrier. The sales of the tangible personal property shipped
by the carrier are not included as West Virginia sales.

7.17.7 Specfal ruies.

7.17.7.1 Where substantial amounts of gross receipts arise from
an incidental or occasional sale of a fixed asset used in the reguiar course of
the taxpayer's trade or business, such gross receipts shall be excluded from the
sales factor. For example, gross receipts from the sale of a factory or plant
will be excluded. - - -
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7.17.7.2 Insubstantial amounts of gross receipts arising from
incidental or occasional transactions or activities may be exciuded from the
sales factor unless such exclusion would materially affect the amount of inceme
apportioned to this State. For example, the taxpayer ordinarily may include or
exclude from the sales factor gross receipts from such transactions as the sale
of office furniture, business automobiles, etc.

7.17.7.3 Where the income producing activity of a taxpayer other
than a banking or financial institution in respect to business income from
intangible persconal property can be readily identified, such income is included
in the denominator of the sales factor and, if the income producing activity
occurs in this State, the numerator of the sales factor as well. For example,
usually the income producing activity can be readily identified in respect to
interest income received on deferred payments on sales of tangible property and

income from the sale, licensing or other use of intangible personal property.

‘Where the business income from intangible property cannot readily
be attributed to.any particular income producing activity of a taxpayer other
than a banking or financial institution, such income cannot be assigned to the
numerator of the sales factor for any state and shall be excluded from the
denominator of the sales factor. For example, where business income in the form
of dividends received on stock, royalties received on patents or copyrights, or
interest received on bonds, debentures or government securities results from the
mere holding of the intangible personal preperty by the taxpayer, such dividends
and interest shail be excluded from the denominator of the sales factor.

7.18 Allocation of sales ¢f tangible personal oroperty.

7.18.1 Sales of tangible personal property are in this State if the
property is received in this State by the purchaser, other than the United
States government, regardless of the f.o.b. pofnt or other conditions of the
sale. in the case of delivery by common carrier or other means of
transportation, the place at which such property is ultimately received after
all transportation has been compieted shall be considered as the place at which
such property is received by the purchaser, regardless of where title passes or
other conditions of sale and the sales of tangible personal property are also iRt
this State if the property is shipped from an office, store, warenouse, factory
or other place of storage in this State and the purchaser is the United States
government,

7.18.2 A1l other sales of tangible personal property deliveraed or
shipped to a purchaser within a state in which the taxpayer is not taxed are
exciuded frem the denominator of the sales factor.

7.18,2.1 '"Not taxed in another state" means in that state the
taxpayer is not subject to & net income tax, a franchise tax measured by net
income, a franchise tax for the privilege of doing business, or a corporation
stock tax or that a state has no jurisdiction to subject the taxpayer to a net
ncome tax.

7.19 Allocation of other sales.

25




STATE TAX DEPARTMENT )
TITLE 110 _ : R .
SERIES 24

7.19.1 Sales, other than sales of tangible personal preperty are in
this State if the income-producing activity is performed in this State or the
income-producing activity is performed both in and outside this State and a
greater proportion of the income-producing activity is performed fn this State
than in any other state, based on costs of perfermance.

7.19.1.1 The term "“income-producing activity" applies to each
separate item of income and means the transactions and activity directly engaged
in by the taxpayer in the regular course of its trade or business for the
ultimate purpose of cbtaining gain or profit. Such activity does not include
transactions and activities performed on behalf of the taxpayer, such as those
conducted on its behalf by an independent contractor. "Income-producing

activity" includes, but is not Timited to:

(1) tendering of personal services by employees with utilization
of tangible and intangible property by the taxpayer in performing a service; (2)
the sale, rental, leasing, Ticensing or other use of real property; (3) the
sale, rental, Teasing, licensing or other use of tangible personal property; or
(4) the sale, licensing or other use of intangible personal property. The mere
holding of intangible property is not, in itself, an income-producing activity.

7.19.1.2 The term "cost of performance” means direct costs
determined in a manner consistent with generally accepted accounting principles
and in accordance with accepted conditions or practices in the trade or business
of the taxpayer.

7.19.1.3 Application and special rules.

7.19.1.3.2 Gross receipts from the sale, lease, rental
or licensing of real property are located in this State if the real property is
located in this State.

7.19.1.3.b Gross receipts from the sale, rental, Tease,
or licensing of tangible personal property are in this State i7 the property is
Tocated within this State.  The rental, Tlease, licensing or other use cof]

tangible personal property in this State is a separate income producing activity*
from the rental, lease, licensing or other use of the same property while
located in another state; consequently, if property is within and without this
State during the rental, lease or licensing pericd, gross receipts attributable
te this State shall be measurad by the ratio which the days the property was
physically present or was used in this State bears to the total days of the
physical jocation cor use of the property everywhere during such period.

7.19.1.3.¢c Exampie. - Taxpayer 1is the owner of ten
railroad cars. During the current tax year, the total of the days each raiiroad
car was present in this State was 60 days. The receipts atiributable to the use
of each of the railroad cars im this State are a separate ftem of income and
shall be determined as follows: )

10 cars X 60 days each
365 days in 1 year X 10 cars X Totzal receipts =
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Receipts attributable to this State.

7.19.1.3.d.._ Gross_ receipts for the performance of
personal services are attributable to this State to the extent such services are
performed in this State. If services relating to a single item of income are
performed partly within and partly outside of this State, the gross receipts for
the performance of such services shall be attributable to this State -only if a
greater propoertion of the services was performed in the stata, based upon costs
of performance. Usually, where services are performed partly within and partly
cutside of fhis State, the services performed in each state will constitute a
separate income preducing activity; in such case the gross receipts for the
performance of ‘services attributable to this State shall be measured by the
ratio which the time spent in performing such services in this State bears tc
the total time spent in performing such services everywhere. Time spent in
performing services inciudes the amount of time expended in the performance of a
contract or other cbligation which gives rise to such gross receipts. Personal
sarvice not directly connected with the performance of the contract or other
obligation, as for example time spent in negotiating the contract, 1s excluded
from the computations. ) : ’ :

7.19.1.3.e . Example. - Taxpayer, a vroad show, gave
theatrical performances at various lccations in State X and in this State during
the tax period. A1l gross receipts from performances. given in this State are
attributable to this State as each performance is a separate income producing
activity.

7.19.1.3.°F Example. - Taxpayer, a public opinion survey
corporation, conducted a poll by its employees in State F and in this State for
the sum of $10,000. The project required 800 man hours to obtain the basic data
and to prepare the survey report. Three hundred of the 800 man nours wers
expended in this State. The receipts attributable to this State are: . 30G/800 X
$10,000 = $3,750.

7.19.1.32.9g Example. - Boil Laboratories, Inc. performs
certain medical tests. Boil Laboratories is located in Virginia, where all
analysis is performed. Boil Labs alsc has a location in this Siate where tissues
specimen are collected, as well as a truck and routeman in this State who
collects samples from various doctor's offices and hespitals. Boil Labs has a
similar set-up in Virginia. It costs Boil Labs $18 to analyze each specimen.
A1l but $5 of the $18 of these costs are incurred in the State of Virginia.
Each sampie or spacimen is a separate income-producing activity and is not the
sale of tangible personal property. Since the income-producing activity is
performed both in and outside of this State, and a greater proportion of the
income producing activity is not performed in this State, then none of the
charges for the analysis of samples or specimens drawn in this State will be
included as sales in this State for purposes of the sales factor.

7.20 Other methods c¢f allocation anduggpgrtioqment.

7.20.1 If the allocation and apportionment provisicns of W. Va.
Code § 11-24-7(d) and (e) do not fairly represent the extent of the taxpayer's
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business activities in this State, the taxpayer may petition for, or the Tax
Commissioner may require, in respect to all or any part of the taxpayer's
business activities, if reascnable: (1) separate accounting; (2) exclusion cf
one or more of the factors; (3) inclusion of one or more additional factors
which will fairly represent the taxpayer's business activity in this State; or
(4) the employment of any other method, including a unitary basis, to effectuate
an equitable allocation or apporticnment of the taxpayer's income.

7.20.2 In order for a taxpayer to reguest an alternative method of
allocation and apportionment, or of allocation or apporticnment, a taxpayer
shall do so by filing a petition. This petition shall be filed no tater than
the due date of the annual return for the taxable year for which the alternative
method 4s requested, determined without regard to any extension of time for
filing such return, and the petition shall fInciude a statement of the
petitioner’'s objections %o the statutory method of allccation and apportionment
or of allocation or apportionment and a statement of the alternative method of
allocation or apportionment as it believes to be proper under the circumstances
with such detail and proof as the Tax Commissioner may reguire.

7.20.3 Alternative method for public utilities.

7.20.3.1 If the taxpayer is a public utility and if the
allocation and apporticnment provisions of Subsecticns (d) and {e) of West
Yirginia Cocde § 11-24-7, do not fairiy represent the taxpayer's business.
aciivities in this State, the taxpayer may petition for, or the tax commissioner
may reguire, as an alternative to the other methods provided for in paragraph
(1), Subsection (h) of W. Va. Code § 11-24-7, the allocaztion and apportionment
of the taxpayer's net fincome in accordance with any system of accounts
prascribed by the West Virginiz Public Service Commission pursuant to the
provisions of West Virginia Code § 11-24-8, ‘provided the allocation and
apportionment provisicns of such system of accounts fairly represent the extent
of the taxpayer's business activities in this State.for the purposes of the tax
imposed by W. Va. Code § 11-24-1 et seq.

7.20.4 Unitary methods.

x
7.20.4.1 A taxpayer may reguest to file on a unitary basis 1in
accordance with the rules set forth herein.

7.20.4.2 Determination of a Unitary or Separate Business.

7.20.4.2.a A corporation subject to taxation may be
engaged in more than one "trade or business." In such cases, it is necessary to

determine the business income attriputable to each separate trade or business.
The income of each business is then apportioned by a formula which takes into
consideration the instate and out-of-state factors which relate to the
respective trade or business subject Lo zpportionment.

7.20.4.2.b In addition, & corporatfon may be engaged in
a single trade or business 1in combination with ancther commonly owned and
controlled corperation or corporations, In such casss, it is necessary to
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determine the total business income of all such corporations attributable to the
single trade or business. The_combined income cof the single trade or busiress
is then apportioned by formula which takes into consideration the instate and
out-of-state factors of each corpdération which relate to that single trade or
business, : : T R :

7.20.4.2.c When business segments of a single
corporaticn or the business activities of more than one corporation constitute a
single trade or business, such single trade or business is said to constitute a
"unitary business.” o L

7.20.4.2.d A unitary business exists when the cperations
of the business segments of a corporation or group of commonly owned and
controiled corporations contribute to or depend on each other in such a way as
to result in functional 1integration between such segments. Functional
integration refers to_transfers between or pocling among business segments of
such items as products or services, technical infermation, marketing
information, distribution systems, purchasing and intangibles (such as patents,
copyrights, formulas, processes, trade secrets, and the Tike) in a manner which
substantially affects the segments' business operations related to such
activities as development, manufaciure, production, extraction, distribution or
sale of its products or services. ; -

7.20.4.2.e Evidence of functiocnally integrating factors.
- The determination of whether or not the operations of business segments are
functionally integrated will turn on the facts and circumstances of the case.
Several factors may evidence that the operations of business segments are
functionally integrated. A non-~exclusive 1ist of such factors is found below in

paragraph 7.20.4.2.f of this Subsection. Generally, several functicnally
integrating factors will exist in a unitary business, although a unitary
business may exist as a result of few factors or even one factor, if the factor
or factors involved are particularly significant. In determining whether 2
unitary business exists factors should nct be examined in isolation. Instead,
i+ should be determined whether the factors which are present, in combination,
resuit in a functionally integrated business. In addition, the presence oy
absence of _any one factor or any particular factors fis not nacessarily?
determinative as to whether a unitary business exists, although absence of all
of tha factors described by subparagraphs 7.20.4.2.f.1 through 7.20.4.2.f.5 of
paragraph 7.20.4.2.f of this Subsection will generally resuit in a finding that
a unitary business does not exist.

7.20.4.2.7F Functionally inteqrating factors. =~ A
non-exclusive listing of factors to be considered in determining whether
business segments are functionally integrated appears below.

7.20.4.2.f.1 Intercompany sales, exchanges, or
transfers. ‘ ; S ;

7.20.4,2.f.1.a Sales, exchanges, or transfers
(hereinafter "sales") of products, services, intangibles or the Tike between
business segments are important indicia of functional integration. The
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significance of intercompany sales will be a function of both the character of
the items sold and percentage of total sales or purchases represented by the
intercompany sales. Intercompany sales at a given level take on greater
significance if there is a limited sales or purchasing market for such ftems or
if valuable trade name or other intangibles are associated with such sales, or
both.

7.20.4.2.4.1.b The fact that intercompany szales
are at a readily determinable market price does not negate the importance of
such sales as a functionally integrating factor, because such sales generally
represent an assured market for the seller and a guaranteed source. of supply for
the purchaser. T

7.20.4,2.f.1.c As the percentage of intercompany
sales ‘to the total sales of the selling segment_ increases or as the percentage
of intercompany purchases of the purchasing segment's total purchases increases,
the more important such purchases and sales become as a unitary factor.

For purposes of this subparagraph, where goods,
seryices, or intangibles are transferred without charge, percentages of cost (or
cost of goods sold) may be used. in 1feu of percentage of sales or purchases.
For purposas of this subparagraph, management stewardship activities are not
considered an intercompany sale or transfer of services. Generally,
intercompany sales or purchases in excess. of 10% will be considered a
significant, although not necessarily determinative, unitary factor. Sales of
less than 10% become relatively less significant as ths percentage of sales
deciines, but a small percentage of sales fmay nevertheless be considered
significant if the sales represent goods or services which are particularly
important to the purchaser's operations.

7.20.4.2.f.1.c.l __Example. - Business
segments A and B are commonly owned and controlled. Segment A grows citrus and
other fruit. Segment B manufactures soft drinks, A sells to B oils extracted
from the skin of a special variety of fruit for use in B's soft drinks. This
oil is not significantly available from other sources. The sales represent only
a small portion of A's total sales and B's total purchases. The unusual flavors
produced by the oil is a major factor in the character of the soft drink.
Consumer taste %tests demonstrate a strong preference for the scft drink with
this oil as an ingredient. The intercompany sales between A and B would be
considered a significant unitary factor. ' o

7.20.4.2.1.1.d Sales, exchanges or  transfers
betwean business segments may be disregarded where intercompany sales are used
as a device to assert unitary combination for tax avoidance purposes.

7.20.4.2.f.2 Common marketing.

7.20.4,.2.f.2.a When business  “sagments share
substantial common marketing features, such features can be an important
characterisiic of functional integration when such marketing results fn
significant mutual advantage. For this purpose, commen marketing exists when a
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substantial portion of the business segments' products, services, intangibles,
or the 1like are distributed or sold to a common customer, or the business
segments use a common trade name or other common identification and such common
identification is a significant factor in purchasers' decisfons to purchase the
respective products or services.

7.20.4.2.7.2.a.1 Exampie. - Business
segments A and B are commonly owned and controiled. A manufactures small tools
and garden implements. B manufactures auto replacement paris and accessories.
Both A and B Jjointly sell. a substantial vportion of both segment's total
production to various hardware store chains, which then sell both preduct lines
to the public. As a result of such commen sales, both segments are able to
cbtain preference on shelf space and greater merchant participation in product
prometion of each segment. Such common sales would be considered a functionally
integrating factor.

7.20.4.2.f.2.a.2 Example. - Commonly owned
and controlled segments A, B, and C manufacture furniture, carpeting, and
household appliances, respectively. A1l three product iines are sold under the
name "Alpha which is a nationally recognized trade name. A, B and C Jointly
participate in advertising to poriray the "Alpha" name as a symbol of quality
and value. Based on consumer studies, the "Alpha" name is a significant facter
in the consumer's decision to purchase the respective products. The commen use
of the trade name "Alpha' would be considered a functionally integrating factor.

7.20.4.2.f.2.b Common use of an advertising agency
does not constitute common markeiing, absent circumstances described above. In
addition, shared use of a commonly owned and centrolied business segment which
orovides advertising services s not common marketing described by this
subparagraph, absent circumstances described above. (Se2e subparagraph
7.20.4.2.f.7 of this paragraph).

7.20.4.2.f.3 TIransfer or pooling of technical
information. - Evidence of functional integration may be indicated by transfers
or pooling of technical information, know-how, or research and development, if
such transfer or pooling vrepresents a significant economy of scale or thél
information shared is particularly important to the segments' operations.

7.20.4.2.7.4 Common distribution system. = Business
segments may demonsirate evidence of functional integration by use of a common
distribution system, under which inventory control and accounting, storage,
trafficking and transportation are controlied through a common network.

7.20.4.2.f.5 Common purchasing. - Evidence of
funciional integration may be indicated by common purchasing of substantial
quantities of products, services intangibles, or the 1ike from the same source,
where such purchasing results in a significant economy of scale, or where such
products, services, fintangibles, or the 1ike are not readily available from
other sources and are particularly important to each segment's operations or
sales. : o .

31




STATE TAX DEPARTMENT
TITLE 110
SERIES 24

7.20.4.2.f.6 Centralized management.

% 20.4.2.f.6.a Centralization of managemeni exists
when directors, officers and/or management empioyees Jjointly participate 1in
management decisions which significantly affect the respective business
segments. Transfer of officers or management employees between business

segments may also provide evidence of centralization of management.

7.20.4.2.f.6.b The mere presence of centralized
management f{s not sufficient o support a finding that the operaticns of
commonly owned and controlled business ségments are functicnally integrated.
Only those centralized management activities which contribute to the integration
of the operations under ccnsideration constitité ~a functionally fintegrating
factor. Centralized efforts to fulfiil investment stewardship responsibilities,
such as the implementation of a uniform system of dinternal controls, or
regulatory reporting reguiremants, such as the establishment of centralized
information processing, will not be determinative for this purpose.

7.20.4.2.7.6.b.1 Example. - Business
segments A, B, C, D, and E are commonly owned and parts of a large nationwide
conglomerate. Segments A, B, ¢, and D manufacture clothing, furniture, musical
instruments, and bakery products, respectively. =~ Segment E s & bock publisher.
The managers of E receive monthly financial reports from esach of the segments,
review and approve budgets of each segment, review and approve major
acquisitions and new product lines of each segment, review and approve hiring
and firing of managers of each segment, and provide for intercompany financing.
None of +the respective segments has intercompany sales, common marketing,
pooling of technical knowledge, a commen distribution 'systsm, or common
purchases with any other segment. Due to the absence of significant functional
integration among each of the respective segments, each business segment
constitutes a separate trade or business. ' oo o '

7.20.4.2.F.6.c Centralization of management s
moere significant as a unitary factor when business segments are engaged 1n the
same general Tine of business or constitute steps in a vertically integrated
anterprise than in other business contexts, because of the opportunity the*
respective segments have in making use through such central management of
readily transferable knowledge and expertise of the operations of the other
segment, and developing coordination between the business segments.

‘ 7.20.4.2.F.7 Other factors. - Functiona] integration
of business segments will generally not De evidenced by such factors (alone or
in combination with other factors described by this subparagraph) as common oY
intercompany financing {other than hetween financial institutions), advertising
(in the absence of common marketing described by subparagraph 7.20.4.2.f.2 of
this paragraph), labor relations, warshousing (in the absence of a central
distribution system described by subparagraph 7.20.4.2.f.4 of this paragraph)},
pensicon plans, insurance, and personnel recruitment.

However, where a factor or factors described by
subparagraphs 7.20.4.2.F.1 through 7.20.4.2.f.5 of this paragraph do not clearly
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demonstrate that functional integration exists, the factor or factors described
in this subparagraph may, in combination with the factors described in
subparagraphs 7.20.4.2.f.1 through 7.20.4.2.f.5 of this paragraph, demonstrate
sufficient additional evidence of functional integration to warrant a finding
that a unitary business exists.

7.20.4.2.f.8 TFactors accorded 1ittle weight. -
factors such as common legal services, accounting, tax administration, and
financial reporting will generaily Dbe accorded little weight in the
determination of whether business segments are functicnally integrated.

7.20.4.2.¢g ‘The presence of a unitary business will be
sresumptively shown by the presence of the following:

7.20.4.2.9.1 Same general Tline of business: There is
a strong presumption that a corporaticn or a commonly owned and controiled group
of corporations is engaged in a unitary business when its activities are in the
same general line. For example, & corporation which operates a chain of retafil
grocery stores will almost always be engaged in a unitary business.

7.20.4.2.g.2 Steps in a vertical process: A
corporation or a commonly owned or contrelled group of corporations is almost
always engaged in a unitary business when its various divisicns or sagments are
engaged in different steps in a vertically structured enterprise. For exampie,
a corporation which explores for and mines copper ores; concentrates, smelts and
refines the copper ores; fabricates the refined copper into consumer products
and distributes such products (whether by intercompany fee or purchase, or
without charge) is engaged in a unitary business, regardless of the fagt that
the “various steps in the process are cperated substantially findependently of
each other with only genaral supervision from the corporation's executive
offices. ' - :

7.20.4.2.h Business segments which are neither in the
same general line nor steps in a vertical process are presumptively engaged in
separate businesses, absent a determinatfon that the respesctive segments arg
functionally integrated. ot

7.20.4.2.1 In the event that a business segment is
functionally integrated with a second business segment and the second business
segment is functionally integrated with a third business segment, the first,
second and third business sagments constitute a unitary business notwithstanding
the fact fhat the first and third business segments are not functionally
integrated with each other. The preceding sentence shall not apply where the
second business segment's functional integration is not substantial viewed from
the perspective of efther the first or third business segment.

7.20.4.2.4.1 Example. - Business segments A, B, and C

are commonly owned and cgontrolled. A is_an architectural firm. B is a
construction company which builds office and apartment buildings. C is a
manufacturer of finished steel. A provides architectural services to B,

reprasenting half of the total architectural services it provides. C designs,
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fabricates, and sells the superstructures used in the construction of B's office
and apartment buildings. The steel superstructures constitute 20% of B's
construction purchases. A and C have no intercompany sazles, common marketing,
pooling of technical knowledge, commecn distribution system or common purchases.
Nevertheless, A, B, and C constitute a unitary business because B s
functionally integrated with both A and C.

7.20.4.2.1.2 Example. - Business segments A, B, and C
are commonly owned and controlled. A is in the business of oi] exploration,
extraction and refining. B is a charter air transportation company. C produces
moticn pictures. A and C have no intercompany sales, common marketing, pooling
of technical knowledge, or common distribution system. A uses B's service for
transperting oil exscutives, engineers and geolsogists to remote ofl exploration
and drilling sites. C uses B's services for flying movie executives and actors
to movie lecations and business meetings. A and C's common purchases are
Timited to the transportation services provided by B. A's use of B's service
constitute 20% of B's total charter sales. C's use of B's service constitutes
10% of B's total charter sales. However, B's service represents less than a
hundredth of a percent of A's total purchases and only twe teriths of a percent
of C's total purchases. Despite the fact that B is functionally integrated with
both A and C, A, B, and C do not constitute a unitary business.

7.20.4.2.] Where the taxpayer asserts that business
segments are unitary, the taxpayer shall have the burden of proof. Failure by
the taxpayer te produce requested evidence which 1ies within the control of the
taxpayer gives rise to a presumption that the evidence would be unfavcrable 1f
provided, . . .

7.20.5  Burden of proof.

7.20.5.1 In any proceeding before the tax commissioner or in any
court in which employment of one of the methods of allocation or appertionment
provided for in paragraph (1) or (2), Subsection (h), of W. Va. Code § 11-24-7
is sought, on the ground that the allocation and apportionment provisions of
Subsactions (d) and (e) of W. Va, Code § 11-24-7 do not fairly represent the
extant of the taxpayer's business activities in this State, the burden of proofs
shall: (1) If the tax commissioner seeks employment of one of such methods, be
on the tax commissioner, or (2) if the taxpayer seeks employment of one of such
other methods, bes on the taxpayer.

§ 110-24-7a. Special Apportionment Ruies For Motor Carriers.

7a.1 Motor carriers of property or passengers shall apportion the business
income component and the nonbusiness income component which is not allocated
pursuant to W. Va. Code § 11-24-7 of their adjusted federal taxable income of
this State by the use of the ratio which their total vehicle miles in this State
during the taxable year bDears to total vehicle miles of +the corporation
everywhere during the taxable year, except as otherwise provided.

7a.2 Definitions for purposes of this Section.
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72.2.1°  "Motor carrier" means any corporation engaging in  the
transportation of passengers or property or both, for compensation by motor
propelled vehicle over roads in this State, whether traveling on a scheduled
route or otherwise.

7a.2.2 "Yehicle mile" means the operation of a mctor carrier over a
distance of one mile, whether owned or operated by a corporation.

72.3 When special apportionment rules for motor carriers inapplicable.

7a.3.1 If a motor carrier nsither owns nor rents real or tangible
personal properiy located in this State, has made no pick-ups or deliveries in
this State, and which has traveled less than fifty thousand vehicle miles 1n
this State during the taxable year, then the speciail apporticnment rules in
W. Va. Code § 11-24-7a shall not apply.

7a.3.2 If a motor carrier refther owns nor renis any real or
tangible perscnal property Tlocated in this State, except vehicles, and which
makes no more than twelve trips into or through this State during a taxable year
the special apportionment rules shall not apply.

72,3.3 Mileage traveled under f{ifty thousand miles aor mileage
traveled in this State during the twelve trips into or through this State may
not represent more than five percent of the total motor vehicle miles traveled
in all states during the taxable year.

§ 110-24-8. Accounting Periods And Methods Of Accounting.

8.1 Peried of computation of West Virginia taxable income.

3.1.1 For opurposes of the tax fimpesed by this article, a
taxpayer's taxable year shall be the same as the taxpayer's taxable year for
federal income tax purposes. . .. __.. . 1 .. A -

8.2 Change of taxable year. =

e e e e . ; %
Y

8.2.1 If a taxpayer's year is changed for federal income tax
purposes, the taxpayer's taxable year for purposes of this article shall be
simiiarly changed.

8.3 Methods of accounting.

g8.2.1 Same as federal.

8.3.1.1 A taxpayer's method of accounting under this article
shall be the same as.the taxpayer's method of accounting for federal income tax
purpcses. In the absence of any method of accounting for federal fincome tax
purposes, West Virginia taxable income for purposes of this article shall be
computed under such method that in the cpinfon of the tax commissioner clearly
reflacts such income.
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8.3.2 Change of accounting methods.

8.3.2.1 . If a taxpayer's method of accounting is changed for
federal income tax purposes, his method of accounting for purposes of this
article shall be changed so that it conforms to the method used for federal
income tax purposes. -

8.4 Adjusiments. ] » o

8.4.1 In computing a taxpayer's West Virginia taxable income for
any taxable year under a method of accounting different from the method under
which the taxpayer's West Virginia taxable income for the previocus year was
computed, there shall be taken 1into account those adjustments which are
determined, to be necessary solely by reason of the change in oerder to prevent
amounts from being duplicated or omitted.

8.5 Limitation on additional tax.

mo am g mawgsren oo o-: s o= o=

8.5.1 _  Change cther than to installment method.

8.5.1.1 If a taxpayer's method of accounting is changed, other
than from an accrual te an installment method, any additional tax which results
Spom adjustments determined to be necessary solely by reason of the change shall
not be greater than if such adjustments were ratably allocated and inciuded for
tha taxable year of the change and the preceding taxable years, not in excess of
two, during which the taxpayer used the method of accounting from which the
change is made. : S

8.5.1.2  Procedure for determining ta¥ T1iabiTity under the
provisions of W&st Virginia Code § 11-24-8(e).

8.5.1.2.a Compute the tax for the current year using the
regular method, ncluding determination of effective tax rate.

8.5.1.2.b Multiply the dollar amount of the income
adjustment included in the West Virginia taxable income by the current year<
effective tax rate. ’

2.5.1.2.c Pro-rate the adjustments over the current tax year
and over no more than two of the preceding tax years.

§.5.1.2.d Multiply the dollar amount of the adjusiments
allocated to each of the years, to the extent the adjustments were included fn
West Virginia taxable income, by the effective tax rate azpplicable to each of
the years. . - ' ' .

8.5.1.2.4.1 Example. = Corporation ¥ reported income
adjustments on Federal Form 1120 of $100,000. The effective tax rate for the
year is 9.675%. The income tax on the adjustments is $9,875 ($100,000 x
.09675). The pro-ration over three years is:
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1/3 of Proration - Tax
Adjusiment Applicable Tax Reduction
Year 7 Amcunt ~ _Tax Rate _ Amount
19X3 $33,233.33 x .09675 = $3,225
19X¥2 33,333.33 x .082% = 22,750
19%1 33,333.33 x .0867% = ~ 2,250
£8,225

The tax T1iability reduction for the current year is
9,675 - $8,225 = 31,450, C :

8.6 Change from accrual to installment method.

8.6.1 If ‘a taxpayer's method of accounting is changed from an
accrual to an installiment method, any additional tax for the year of such change
of method and for any subseguent year which is attributable to the receiptis of
installment payments properly accrued in a prior year shall be reduced by the
portion of fax for any prior taxable year attributable to the accrual of such

installment payments.

8.7 Application of federal accounting adjustments.

8.7.1 Notwithstanding any of the other provisions of this Section,
any accounting adjustments made for federal income tax purposes for any taxable
year shall be applied in computing the taxpayer's taxable income for such
taxabie year. '

8.7 Taxpayer currently on the 1&?;51?W?”?,TEEPE§_Qf accountiﬂg.

8.7.1 If a taxpayer is using the installment method of accounting
en or bafore July 1, 1967, any tax for the year of the enactment of this article
and for any subsequent year which is attributable to the receipts of installment
payments properly accrued in a period prior to the esnactmant of this article and
which were subject to the privilege tax as imposed by article thirteen of]
chapter eleven of this Code shall, be reduced by the porticn of such privilege*
tax previously paid on such receipts.

§ 110-24-9. Reserved For Future Use.

§ 110-24-9a. Severance Tax Credit Against Qprporation Het Income Taxt

9a.1 A credit is allowed against the primary corporation net income tax
equal to. the amount of the taxpayer's 1liability for a taxable year for the
seyerance tax imposed in W. Va. Code § 11-13A-1 et seq.

9a.2 Limitations.

9z.2.1 The severance tax credit is Timited to the smallest of the
following: :
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¢a.2.1.1 The amount of tha severance tax imposed.

g3.2.1.2 Fifty percent of the amount of the Corporation Net
Income Tax before credits.

92.2.1.3 Fifty percent of the Corporation MNet Income Tax
15ability imposed upon net income derived from activity or activities subject to
the severance tax. '

9a.3 If a taxpayer elects to take the severance tax credit, it shall make
an adjustment pursuant to W. Va. Code § 11-24-6 increasing its federal taxable
income in the amount of the severance tax liability taken as a deduction for
federal income tax purposes for the taxable year.

9a.4 For purposes of the severance tax credit against the corporation net
income tax, the severance tax T1iability of a taxpayer is the severance tax
1iability computed without reduction for the tax credit for coal loading
facilities, the tax credit for industirial expansion or the revitalization cradit
allowed for such year.

9a.5 Election. L

9a.5.1 Instead of taking a severance tax credit a taxpayer may, at
its optionm, retain the deduction for saverance tax liability taken for federal
income tax purposes on its return for the taxable year.

0a.6 Example. - Company A is engaged in cocal mining and glass manufaciure
in West Virginia. Company A has a federal taxable income of $1,675,000, and a
West Virginia net income of $1,500,000 after making the adjustments prescribed
in W. Va. Code § 11-24-6. After aliocation and apportionment, the company has a
West Virginia taxable incoeme of $750,000, of which $250,000 was derived from
coal mining in this State subject to the severance tax. .Its severance tax
Tiability for the tax year is $36,000. After taking the coal lcading facilities
credit, the 9industrial expansion credit and the revitalization credit against
jts severance tax 1iability, the company actually paid $4,500 in severance tax
liability. The company may elect to forego the severance tax credit and retzin:
the $4,500 deduction taken for federal income tax purposes. If the company
clects to take the severance tax credit, it must add back as an adjusiment under
W. Va. Code § 11-24-6 the $4,500 taken as a deduction for severance taxes on its
faderal return Tor the taxable year. Next, the company must calculate the
pertinent Timitation. In this example, the corporation net income taxes on the
net income ¢iving rise to the severance tax credit is $23,625 (3$250,000 net
income from coal mining multiplied by the applicable corporation net income tax
rate of 9.45% percent.) Fifty percent of this is $11,813. Thus, if Company A
elacts to take the severance tax credit, the credit will be Timited to a maximum
of $11,813. Note that for purposes of the severance tax credit, the entire
sevarance tax l1iability without reducticn for credits is used. The credit is
Timited to the lesser of: (1) the severance tax Tiability ($£36,000.00); (2)
fifty percent of the cverall corporation net income tax 1iability ($750,000.00 X
tax rate(s) - 2); or (3) fifty percent of corporate net income tax 1iability
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attributable to the net income giving, rise to the severance tax credit
($250,000.00 X tax rate(s) - 2). '

§ 110-24-Sb. Reserved For Future Use.

§ 110-24-9c.  Research And Development Credit.

9c.1 Credit allowed.

9¢.1.1 There is allowed a ressarch and development credit against
the corporation net income tax.

Sc.2 Amgunt of credit and limftations. .

9z.2.1 For property and services purchased for an eligible research
and development project the amount of allowable credit shall be egual to ten
percent of the eligibie investment made for an eligible research and development
project. - : : S

9¢.2.2 The allowable credit shall be applied over a ten-year periocd
0F one tenth of the amount thereof per taxable year, beginning with the taxable
year in which the eligible investment is first placed in service or used in this
State, or is expensed for federal income t3x purposes.

9c.2.3 No carryover to a subsequent tax year or carryback to a
prior taxable year is allowed for the amount of any unused portion of any annual
cradit allowance. Any unused credit is forfelted.

9¢.2.4 The amount of the credit may not reduce by more than fifty
percent the amount of the net tax liability of the taxpayer for the taxable
year.

8c.2.5 No credit is allowed for any property purchased prior to
July 1, 1889. ) — N
9c.2.6 No credit is allowed for any property purchased for ane

eligible research and development project when such property is used to
determine the eligible investment for purpcses of the industrial expansion or
revitalization credit against any tax or taxes, or for purposes of the business
investment and jobs expansion credit against any tax or taxes.

8c.2.7 If a taxpayer elects the research and development credit,
one-tenth of the entire amount of the eligible investment upon which the credit
is predicated and which was taken as a deduction in determining its taxable
income for the taxable year shall be an increasing adjustment to federal taxable
income under W. Va. Code § 11-24-6.

8¢.3 Eligible investiment.

9¢.3.1 General.
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gc.3.1.1 The eligible or qualified investment in a research and
development project shall be the sum of the applicable percentage of the cost of
land and depreciable property purchased for the conduct of an eligible research
and development project, which 1s placed in service or use in this State during
the taxable year, plus the amount of qualified research expenses deducted by the
eligible taxpayer for federazl income tax purpcses. For purposes of the research
and development credit against the corporation net incoma tax, depreciable
property includes property for which an election was made to expense such
preperty under Section 179 of the Internal Revenue Code of 1986.

9c.3.2 Applicable percentage of property.

9¢.3.2.1 For purposes of the research and development credit,
the applicable percentage for 1and and depreciable property is:

Useful Life: Applicabie Percentage:
Less than & years : 33 1/3
& years to Tess than 8 years - _ 66 2/3
8 years or more ' ' 100

9c.3.2.2 The useful 1ife of any property is determined as of the
date such property is first placed in service or use within this State by the
taxpayer, determined in accordance with federal income tax Taw.

9-.3.2.3 Company X, Inc. purchased research and develapment
equipment in 1985. At that time, the equipment had a ten year useful 1ife for
federal income tax purposes. Company X paid $50,000 for the preperty in 1885,
and expensed $5,000 of the property 1in 1985, pursuant to Section 179 of the
Internal Revenue Code. Company X moves its research center to Charleston, West
Virginia in 199C. For purposes of the research and development credit, Company
¥ will use 33 1/3 as the applicable percentage, since the property had a useful
life of less than six years when the property was first placed into service in
West Virginia. The entire $50,000 would count as depreciabie property evan
though the taxpayer expensed $5,000 pursuant to IRC § 179.

?
9

9¢.3.3 Cost of property.

9c.3.3.1 The cost of each property purchased for the conduct of
an eligible research and development project shall be determined in accordance
with the following ruies: . B}

9c.3.3.1.a .  TIrade-ins. - Cost shall not include the value
of property given in trade or exchange for the property purchased for conduct of
the research and develcpment project.

%c.3.3.1.b _ Damaged, destroyed or stolen property. - If
property is damaged or destroyed by fire, flood, storm or other casualty, or is
stolen, then the cost of replacement properiy shall not include any insurance
proceeds received in compensation for the loss.
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9c.3.3.1.¢ Rental property. = The cost of property
acquired by lease for a tazrm of ten years or Tlonger shall be one hundred percent
of the rent reserved for the primary term of the Tease, not to exceesd twenty
years, : -

9c.3.3.1.d . . Property purchased for multiple use. - The
cost of property purchased for multiple business use including direct use in the
conduct of an eligible_ research and develepment project, together with some
other business or activity not eligible under this Section, shall be apportioned
between such activities. The amount apportioned tc the conduct of the eligible
research and development projec:t shall be considered to be eligible investment
subject to the conditions and Timitations of this Section.

9¢.3.3.1.e . Self-constructed property. - In the case of
self-constructed property, the cost therecf shall be the amount properly charged
to the capital account for depreciation in accordance with federzl income tax

law.

$¢.3.3.2 Qualified research expenses. - For purposes of this

Section:

9¢.3.3.2.a "Qualified research expenses” means the sum
of in-house and contract research expenses for qualified research, allocated to
this State, which are paid or fincurred by the eligibie taxpayer during the
taxable year in carrying on any trade or business taxable under W. Va. Code
§ 11-24-1 et seqa.  In no_event may "gqualified research expenses" include any
experse that must be capitaiized and depreciated for federal income tax
purposes, or any expenditure paid or fincurred for the purpose of ascertaining
the existence, location, extent or quality of any deposit of ceal, limestone cor

other natural resocurce, incliuding oil and natural gas.

9¢.3.3.3 "In-house research expenses’ means:

9c.3.3.3.a _ Wages paid or incurred to an employee for
qualified services performed in this State by such empioyes; .

9¢.3.2.3.b Amounts paid or incurred for supplies used 7n
the conduct of qualified research in this State; and

9c.3.3.3.c . Amounts paid or fincurred to another person
for the right to use personal property in the conduct of qualified research in
this State. S o o o

9c.3.3.4 "Quajified services" means services consisting of:

9c.3.3.4.a Engaging in qualified research in this State;
or

8c.3.3.4.b Engaging in the direct supervision or direct
support of research activities in this State, which constitute qualified
research.
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If substantially all of ‘the services performed by an
individual for the taxpayer during the taxable year consist of services meeting
the regquirements of subparagraph 9c.3.3.4.2 or 9c.3.3.4.b, the term "qualified
servicas™ means ail services performed by such individual for the taxable year.

9c.3.3.5 "Supplies" means any tangible property other than:
9c.3.3.5.a Land or improvements to land; and

9¢.3.3.5.b Property of a character . subject to
depreciation for federal inccme tax purposes. . .. _

8c.3.3.6 "Wages" has the meaning given to such term by Section
3401(a) of the Internal Revenue Code of 1986, as amended and as shown for each
employee on Federal Form W-2. In the case of self-employed individuals and
owner-employees (within the meaning of Sectfon 401{c)(1) of said Internal
Revanua Code), the term '"wages" includes the earned income (as defined in
Section 401(c)(2) of said Internzl Revenue Code of such empioyee. The term
wages" shall not finclude any amount taken into account in_ determining the
federal targeted jobs credit under Section 51(a) of said Internal Revenue Code.

Sc.3.3.7 '"Contract research expenses' means:

9c.3.3.7.a In general, sixty-five percent of any amount
paid or incurred by the taxpayer tc any person (other than an employee of the
taxpayer) for qualiified research.

9c.3.3.7.b If any contract research expenses paid or
incurred during any taxable year are attributable to qualified research to be
conducted after the close of the taxable year, such amount shall be treated as
paid or incurred during the taxable year during which the qualified research fs
conductad, s T _

$c.3.3.8 "Qualified research" means research and development
conducted for purposes vrelating to the technical, eccnomic, financial,
engineering or marketing aspects of expanding markets for and fincreasing salest
of this State's natural resource products or manufactured products, aor both:
Providad, That 1% shall not inciude:

9¢.3.2.8.a2 . Research or development conducted outside
this State:

9¢.3.3.8.b Research or development not directly related
to increasing the uses for and sales of this State's natural rescurce products.
and industrial products;

9¢.3.3.8.¢c Research in the social sciences oy
humanities; or
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9¢.3.3.8.d Rasearch and development to the extent funded
by any grant, contract or otherwise by ancther person (or any governmental
entity). ' .

9c.3.4 Resesarch by colleges, universities and certain reseavrch
oraanizations. - In general, sixty-five percent of the amount paid or incurred
by & corporaticn to “any nonprofit educational organization which {is an
institution of higher education, (as defined in 3ection 3304(f) of the Internal
Revenue Code of 1986, as amended), an institution of higher educaticn subject to
the jurisdiction of the West Virginfa Board of Regents or any successor or
successars thereto, or any other nonprofit organization exempt from federal
income taxes which is organized and operated primarily to conduct scientific
research and is not a private foundation for federal fincome tax purposes for
rasearch to be performed by such organization shall be treated as contract
research expenses. The preceding sentence shall apply only if the amount s
paid or dncurred pursuant to a written research agreement Dbetween the
corporation and the qualified organization.

9c.3.5 Standards for determining qualified research expenses. = In
prescribing standards for determining which research and development expenses
zre considered to be West Virginia qualified research expenses for purposes of
this Section, the tax commissioner may consider:

9c.3.5.1 The place where the services are performed;

9c.3.5.2 the residence or business Tocation of the person or
nersons performing the services;

9-.2.5.2 the place where qualified research supplies are
consumed; and .

9¢.3.5.4 other factors that the tax commissioner believes
relevant in determining whether or not the research and deveiopment expenses,
land and depreciable property were purchased and used for qualified research, as

defined in this article, during the taxable year. .

=%

§ 110-24-10. Reserved For Future Use.

§ 110-24-11. Credit For Reducing Electric And Natural Gas Utility Rates For
Low Income Residential Customers. . . : )

11.1 General.

11.1.1 A credit is allowed against the primary corporation net
income tax 1iability of a taxpayer which is a utility providing electric or
natural gas utility service to qualified customers (eTigible taxpayers) for the
cost of providing electric or natural gas service or both to qualified low
income residential customers, where such costs have not been reimbursed by any
other means. '

11.2 Definitions. - For purpose of this Section.
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11.2.1 "Eligible taxpayer" means 2 utility which has provided
electric or natural gas service, or both, to qualified Tow-income residential
customers at special reduced rates.

11.2.2 "Cost of providing electric or natural gas utiiity service,
or both, at specfal reduced rates" means the amount certified by the Pubiic
Service Commission under the provisions of W. Va. Code § 24-2A-3 as the revenue
deficiency fincurred by a public utility in providing special reduced rates for
electric or natural gas utility service, or both, as required by W. Va. Code
§ 24-2A-1 et seq. .

11.2.3 ‘"Specfal vreduced vrates" means the rates ordered by the
public service commission under W. Va. Code § 24-2A-1 et seq.

11.2.4 "Qualified Tow=income residential customers" mezans those
utility customers eligibie to receive electric or natural gas utility service,
or both, under special reduced rates.

11.3 Amount of credit. . _ _ _ _.

11.3.1 The amount of the credit avaiiable to zny eligible taxpayer
shall be equal to its cost of providing electric or natural gas service, or
both, at special reduced rates to gualified residential customers, Tess any
reimbursement of said cost which the taxpayer has recejved through any other

means,

11.4 When credit may be taken.

11.4.1 An eligible taxpayer may claim a credit for reducing
electric and natural gas utility rates for Tow-income residential customers on
its annual return for the taxable year in which 7t receives certification of the
amount of its revenue deficiency from the Public Service Commission.

11.4,2 No credit for reducing electric and natural gas utility
rates for low-incone residential customers may be claimed on any deciaration of
estimated tax filad for such taxable year prior toc the first day of July of such?
taxable year. ‘This credit may he claimed on a declaration or amended
deciaration filed on or after the first day of July of a taxable yezr only if
the amount certified will not be recovered by the business and occupation tax
credit allowed in W. Va. Code § 11-13-3f. In this event, only tha%t amount not
recovared by that credit may be considered or taken as a credit when estimating
the corporation net income tax due. In no evant may the eligible taxpayer
recovar more than one hundred percent of its revenue deficiency as certified by
the Public Service Commission. o R ’ B

11.5 Application of cradit.

11.5.1 The credit for reducing electric and natural gas utility
rates for low incomeg residential customers for a taxable year is not subject to
a fifty percent 1imitation. Any unused credit may be carried over and applied
against business and occupation taxes.
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11.6 Cepy of certification order.

11.6.1 A copy cof a certification order from the Public Service
commission shall be attached to any annual return on which this credit is taken,

§ 110-24-1la. Credit For Reducing Telephone Utility Rates For Low Income

Residential Customers.

11s.1 General.

11a.1.1 A credit is allowed against the primary corporation net
income tax for the cost of providing telephone service at special reduced rates
to qualified low-income residential customers which has not been reimbursed by

any other means,

1liz.2 Definitions for purposes of this section.

11a.2.1 "Eligible taxpayer™ is a utility which has provided
telephone service to gqualified low-income residential customers at special
reduced rates, :

112.2.2 YCost of providing telephone service at reduced rates" means
the amount certified by the Public Service Commission under the provisions of
W. Va. Code § 24-2C-2 as the revenue deficiency incurred by a telephone utility
in providing telephone service at special reduced rates, as required by W. Va.
Code § 24-2C-2. _ o - _ . ]

11a.2.3 "Special reduced rates" means the rates ordered by the
Public Service Commissicn under the authority of W. Va. Code & 24-2C-1.

11ia.2.4 "Qualified Tow-income residential customers’ means custemers
eligible to receive telephone service at special reduced rates.

1la.3 Amount of credit.

112.3.1 The amount of the credit available to any eligible taxpayeﬁ*
shall be equal to its cost of providing telesphone service at special reduced
rates to gualified low-income residential customers less any reimbursement of
such cost which the taxpayer has received through any other means.

lia. 4 When credit may be tazken.

11a.4.1  An eligible taxpayer may claim a credit allowed for reducing
telephone wutility rates for Tow-income residential customers on fits annual
return for the taxable year for which it receives certificaticn of the amount of
its revenue deficiency from the Public Service Commission.

No credit for reducing talephone utility rates for Tlow-income
residential customers may be claimed on any declaration of estimated tax filed
for a taxable year prior to the first day of July of that taxable year. This
credit may be claimed on a declaration or amended declaration filed on or after
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July 1 of a taxable year if, and only if, the amount certified will not be
recovared by application of the tax credit for reducing telephone utility rates
for certain Tow-income residential customers pursuant to W. Va. Code § 11-13G-1
et seq. In such event, only that amount not recovered by the tax credit ailowed
by W. Va. Code § 11-13G-1 =t seq. fmay be considered or taken as a credit when
estimating the tax due under this article. In no event may the eligible
taxpayer recover more than one hundred percent cf its revenue deficiency as

certified by the Public Servige Commission.

1la.5 Application of credit.

112.5,1 The credit allowabie herein for =z taxable year is not
subject to the fifiy percent limitation specified in W. Va. Code § 11-24-9. Any
unused credit may be cavried over to the subsequent year and appliied against the
eligible taxpayer's tax Tiability in the manner specified in W. Va. Code
§ 11-13G-5. - _- .

11a.6 Copy of certification ordesr.

11a.6.1 A copy of the certification order from the Public Service .
Commission shall be attached to any annual return on which a credit allowed
herein 1is taken.

§ 110-24-12. Veteran's Incentive Tax Credit.

12.1 Every employer entitled to receive a tax credit against its West
Virginia Corporation Net Income Tax 1iabiiity as provided in W. Va. Code
§ 21A-2C-1 gt seg. shall recefve the credit for the pericd and in the amount
specifiad in W. Va., Code § 21A-2C-1 et segq.

12.2 Purpgse. o . L I

12.2.1 The purpose of this credit is to encourage employment in the
private sector of veterans of the Vistnam era and of the Korean Conflict through
a tax credit program for private sesctor employers who employ econemically,
disadvantaged Vietnam era and Korean Conflict veterans and disabled veterans®

generaily. .

12.3 Definjtions for purposes of this sectieon.

12.3.1 "Active duty'" means full-time duty in the armed forces of
the United States of America, other than duty for trainfng in the reserves or
national guard. Any period of duty for training in the reserves or naticnal
guard, irncluding authorized travel, during which an individual was disabled from
a disease or injury incurred or aggravated in the Tine of duty, fs considered
"active duty."

12.3.2 "Economically disadvantaged" means a perscn who:
12.3.2.1 receives, or is a member of a family which receives,

cash welfare payments under a federal, state or JTocal welfare program, or
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12.3.2.2 has, or is a member of a family which has, received a
total family income for the six menths prior to application which, in relation
to family size, was not in excess of the higher of the poverty level determined
in accordance with criteria established by the federal Office of Management cor
Budget or seventy percent of the Tower Tiving standard income Tevel; or

12.3.2.3. is receiving food stamps pursuant to the food stamp act
of 1877; or T~ T TTT T T oo oo e

12.3.2.4 s a foster child on beghalf of whom state or local
government payments are made; or

12.3.2.5 is an adult handicapped individual whose own income
meets. the reguirements of 12. 3.2.1 and 12. 3.2.2 of this definition, but who is
a membar of a famfly whose income does not meet such requirements.

12.3.3 "Worean Conflict veteran' means a person who served in the
armed services of the United States at least cne day during the period of time
beginning June 27, 1950 and extending through January 31, 1935. .

12.3.4 "Veteran" means a member of the United States armed forces
who served on active duty for a period of more than 180 days and was discharged
or reieased therefrom with other than a dishonorable discharge or who was
discharged and released from active duty because of a service connected
disability. B

12.3.5 MYietnam era veteran" means a person who served in the armed
forces of the United States at least one day during the perfod of time beginning
August 5, 1964 and extending through May 7, 13875.

12.4 Eligibility. _ S e -

12.4.1 Each person, partnership or corporation which employs an
economically disadvantaged Vietnam era or Korean conflict veteran or a disabled
veteran for a continuous period of one year 1is entitled to the tax credit
provided herein, subject to the terms and conditions set forth herein. X

In the case of a corporation so emplioying a veteran, the tax credit
provided for in this Section shall be appiied against its corperation net income
tax 1iability. _This tax credit shall be nonassignable and may not exceed an
employer's total tax Tiability with respect to the specific tax against which
the tax credit is reguired to be applied. _

12.5 Amount of credit.

12.5.1 For each economically disadvantaged VYietnam era or Korean
conflict veteran employed for a continucus period of cne year, the amount of the
tax credit allowed is thirty percent of such employse's wage base. For the
purpeses of this Section, the employee's wage base is the first iwo thousand
dollars in wages or compensation actually paid to the employee by the employer.
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12.5.2. For each disabled veteran empioyed for a continucus period
of one year, the amount of the tax cradit allowed is a percentage of disability
suffered by the veteran multiplied by the employee's wage base. The employee's
wage base. is the same as ‘provided in Section 12.5.1. The percentage of
disability referred to in. this Section means the sercentage of compensation for
service-connected disability determined by the Veterans Administration of the
United States. - oo T rme : :

12.6 Restrictions and limitations. |

12.6.1  An employer may not claim a tax credit provided for in this
article for any veteran employed for less than a continuous period of cne year,
unless: . -G

12.6.1.1 The veteran voluntarily leaves employment with the
empicyer; or o ,

12.6.1.2 The veteran becomes +otally disabled and unable *o
continue his employment; or ' '

12.6.1.3 The veteran is terminated.for good cause shown.

In the event that the veteran iz employed for Jess than a
one-continuous-year period dus to circumstances enumerated in 12.6.1.1, 12.6.1.2
and 12.6.1.3 zbove, the employer shall be entitled to a partial tax credit in a
proportional amount corresponding to the ratio of the time veriod during which
the veteran was actually employed to the one-year pericd required for a full tax
credit.

12.6.1.4 Example. - A disadvantaged Vietnam era veteran s
employed by 2 taxpayer Tor 214 days before the veteran Teaves ‘employment with
the taxpayer for a new Jjob with a different employer. During the time of his
empioyment the veteran was paid over two thousand dollars ($2,000) in gross
wages..

The  amount of the credit for the full year would have been 30% X $2,000 or:

$600. The allowable credit for the partial year is 214/365 X $600 or $351.78.

12.8.2 An employer may not claim tax credit provided for in this
article for any. veteran who is employed and displaces a person aiready employed.
In addition, no tax credit may be claimed for the employment of any veteran for
whom the employsr is receiving job training payments from either the federal or
state government. Nothing in this Section prohibits an employer from receiving
tax credits from both the federal and state governmentis under similar targeted
jobs programs if the empicyer is otherwise qualified to receive both.

§ 110-24-13.  Returns; TEWQ.EQK Fj1jr§k‘

13.1 On or before the fifteenth day of the third month following the close
of a taxable year, an income tax return under this article shall be made and
filed by or for every corporation stbject to the tax imposed by this article.
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§ 110-24-13a. Method For Filing.

13a.1 Privilege te file,

133.1.1 An "“affiliated group" of corporaticns, as defined for
purposes of filing a consolidated faderal income tax return, s subject to the
provisions of W. Va. Code § 11-24-13a and this rule. Such an affiliated group
has the privilege of filing a consolidated return for a taxable year for
purposes of the Corporation Net Income Tax. The making of a consolidated return
shall be upon the condition that all corporations which at any time during the
taxable year have been members of the affiliated group and which are included in
such return consent to the filing of such return. The filing of a consolidated
return shall be deemed as constituting such consent. In the case of a
corporation which is a member of the affiliated group for z fracticnal part of
the year, the consolidated return ¢kall include the income of such corporation
for that part of the year it is a member of the affiliated group.

13a.2 Election binding.

13a.2.1 1f an affiliated group of corporations glects to file &
consolidated return for the West Virginia Corporation Net Income Tax for any
taxable year ending after June 30, 1387, suth election, once made, may not De
revoked by the taxpayer for any subsequent taxable year without the written
approval of the Tax Commissicner consenting to the reyocation.

133.2.2 A taxpayer shall reguest a change In such election by =&
written communicaticn,  Such communication must be received by the Tax
Commissioner no later than one hundred days prior to the time the return is due,
with regard to extensiens. T i

13a.3 " Computation and payment of tax.

13a.3.1 In any case in which a consolidated return is filed, or fis
required to be filed, the affiliated group shall be treated as the taxpayer or
in the case of parent/subsidfary consolidations, the parent shall be treated as
the taxpayer. ot

13a.4 Consclidated return reguired.

13a.4,1 If any affiliated group of corporations has not elected to
file a consolidated return, the Tax Commissioner may Trequire such corporations
to make a consolidated return in order to clearly refiect the taxable income of
such corporation. o o T ' :

13a.5 Special rule for consolidated filings where a taxable year
includes a,time_pgrjod“pijorAggrgijr;;-1987'A. SELREL - : >

By

132.5.1 Where a consolidated West Virginia Corporation Net Income
Tax return is filed for a taxable year that inciudes a time perfod prior to
July 1, 1987, and ends after that date, and the consolidated group includes a
corporation or corporations taxable for the entire period and a corperation or
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corporations that became taxable on July 1, 1987, a unique situation exists. To
fairly and equitably determine the tax Tiability for the consolidated group for
the taxable year, the following method of computation may be necessary.

13a.5.1.1 A determinaticn must be made as to the compesition of
the West Virginia taxable income, identifying, to the extent included therein,
the taxable income of the corporation or corporaticns subject to the West
Virginia Corporation Net Income tax for the entire filing period and the extent
of the dnclusion therein of the taxable {income of the corporation or
corporations that become taxable on July 1, 1987. The total of those two

amounts should equal the West Virginia taxable income of the consolidated group.

A schedule showing the method used to determine the composition of the
West Virginia taxable income must be attached to the West Virginia return filed.
For exampie, the schedule could show the federal taxable dincome of each
corporation as it was included in the consolidated federal return. The federal
taxable income of each entity should then be adjusted for filing requirements of
West Virginia Corporaticn Net Income tax law such as distribution within the
consolidated_group of increasing and decreasing modifications to each entity as
applicable. The sum of the "West Virginia taxable income" of aill entities
should equal the West Virginia taxable income on the consoclidated return.

The tax computation schadule (Schedule G) of the 1987 West Virginia
return can be used to determine the tax liability, with medification. The West
Virginia taxable income used for the computation on line 5 (A) and (B) should
only be that part of the total West Virginia taxable fincome as earlier
determined to be the West Virginia taxable income of the corporation(s) subject
to the corporate tax for the entire taxable year. "The West Virginia taxable
income used for the computation on line & (A) should be the total West Virginia
taxable income. The sum of these computations, after applicaticn of the pro
rate factor, is the tax liability for the taxable year.

§ 110-24-13b. Information Return For Corporations Electing To Be Taxed Under
Subchapter S. 7

13b.1 Every corporation electing to be taxed under subchapter S of thes
Internal Revenue Code of 1986, as amended, shall on or before the fifteenth day
of the third month following the close of the taxable year file an information
return for sach tax year, stating specifically the items of its gross income and
the deductions allowable, the names and addresses of all persons owning stock in
the corporaticn at any time during the tax year, the number of shares of stock
owned by each sharehoider at all times during the tax year, the amount of money
and other property distributed by the corperation during the tax ysar to each
shareholder, the date of each such distribution, and such other informaticon as
the Tax Commissfoner may prescribe on the tax forms. Corporations failing to
file information returns by the dus date as prescribed in this Section shall be
subject to a penalty of fifty dollars for each faflure to file, with such
penalty being collected as .other penalties are collected by the tax
commissioner.

§ 110-24-14. Time And Place For Filing Returns And Paying Tax.
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14,1 A person required to make and file a return under this article shall
pay any tax shown +to be dus by such return, without assassment, notice or
demand, to the tax commissioner on or before the date fixed for filing such
return determined without regard to any exiension of time for filing the return.
Returns, statements, or any documents required to he filed under W. Va. Code
§ 11-24-1 et seg. and any payments required pursuant to Article 24, Chapter 11
0f the Code of West Virginia, shall be mailed to the State Tax Department 1n
accordance with the instructions accempanying the returns or to the State Tax
Department; Accounting Division; Corporation Net Tncome Tax Section; Post Office
Drawer 1202; Charieston, West Virginia 25324-1202.

14.2 In circumstances where a remittance {or remittancesy of taX
accompanying, or ralating to a combined tax return for both the business
franchise tax and the corpordtion net income tax is paid to the Tax Department,
whether in the form of separate checks for each tax or in the form of a single
check or in any other form, the remittance or ramittances of tax ¢hall first be
applied against the taxpayer's corporation net income tax liability, and only
after the corporation net income tax liability has been fully satisfied will the

remainder of the said remittance or remittances then be applied against the
husiness franchise tax Tiability.

§ 110-24-15. Signing Of Returns And Other Documents.

15.1 Any return, statement or other document required to be made pursuant
Lo this article shall be filed in accordance with instructions prescribed by the
tay commissioner accompanying such return. The fact that an individual's name Ts
signed to a return, statement or other document shail be prima facie eyidence
for all purposds that the return, statement or other document was actually
signed by him. The fact that a return, statement or other document ig signed by
an officer of a corporation shall be prims facie evidence for all purposes that
such officer is authorized to sign on behalf of the corporation.

15.2 The making or filing of any return, statement or other document or
copy thereof required to be made or filed pursuant 1o this article, including 2
copy of & federal return, shall constitute a certification by the person,_
corporation or officer making or filing sych return, statement or other document®
or copy thereof that the statements contained therein are true and that any COpY
filed is a true copy. ’ '

§ 110-24-16. Declarations ingstimqtgd Tax.

16.1 Requirement of dec?ar§tiop.

[ N

16.1.1 . Every corporation subject to tax under this article shall
make a declaration of astimated tax for the taxable year if 1ts West Virginia
taxable income can De reasonably expected to exceed ten thousand dollars.

16.2 Definiticn of estimated tax.

16.2.1 The term "estimated tax" means the amount which a

corporation estimates to be its income tax under this article for the taxable
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year, less an amount which such corporation estimates tec be the sum of any
credits allowable against the tax.

16.3 Contents of declaration.

16.3.1 The declaration shall contain such pertinent information as
the tax commissioner may by forms or regulations prescribe, including, but not
Timited to, such detailed information as may be necessary to ciearly reflect the
estimated West Virginia taxable income of the corporation for the taxable year.

16.4 Amendment of declaratien.

16.4.1 A corporation may make amendments of a declaration filed
during the taxable year.

16.5 Time for filing declaration.

16.5.1 If the requirements of Subsection 16.1 are first met before
the first day of the fourth month of the taxable year a declaration of estimated
tax of a corporation shall be filed on or before the fifteenth day of the fourth
month of the taxable year, except that if the requirements of Subsection 16.1
are Tirst met

16.5.1.1 After the last day of the third month and before the
first day of the sixth month of the taxable year, the declaration shall be filed
on or before the fifteenth day of the sixth month of the taxable year, or

16.5.1.2 After the Tlast day of the fifth month and before the
first day of the ninth month of the taxable year, the declaration shall be filed
on or before the Tifteenth day of the ninth month of the taxable year, or

16.5.1.3 After the Tast day of the eighth month and bafore the
first day of the twelfth month of the taxable year, the declaration shall be
filed on or before the fifteenth day of the twelfth month of the taxable year.

16.6 Declaration of estimated tax of one hundred doilars or less. x

16.6.1 A declaration of estimated tax of a corporation having =
total estimated tax for the taxable year of ong hundred dollars or less may be
filed at any time on or before the fifteenth day of the first month of the
succeeding taxable ysar.

16.7 Return as declaration _or amendment.

16.7.1 If on or before <he fifteenth day of the second month of the
succeeding taxable year a corporation files its return for the taxable year for
which the declaration is required, and pays therewith the full amcunt of the tax
shown toc be due on the return:

16.7.1.1 Such return shall be considered as such corporation's
declaration, if no declaration was required to be filed during the taxable year,
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but is octherwise required %o he filed on cr before the fifteenth day of the
first month of the succeeding taxable year.

16.7.1.2 Such return, if filed on or before such applicable date
shall be considered an amendment permitted by subsection 16.4 if the tax shown
on the return 1is greater than the estimated tax shown in a declaration
previously made. T " - :

§ 110-24-17. Payments Of Estima@ed Tax.

17.1 Installiment payments.

-

Pt N PRI

17.1.1 The estimated tax of a corporaticn with reébect togﬁhﬁch a
declaration is reguired shall be paid as fellows:

17.1.1.1 If the declaration is filed on or before the fifteenth
day of the fourth month of the taxable year, the esstimated tax shall be paid in
four equal installments. “The first instaliment shall be paid at the time of the
filing of the declaration, and the second, third and fourth installiments shall
he paid on the following 15th day of the sixth, ninth and twelfth months of the
taxzhble year, respectively.

17.1.1.2 If the declaration Is £:7ed after the 15th day of the
fourth month and nct after the 15th day of the sixth month cf the taxable year,
and is not required to be £iled on or before the fifteenth day of the fourth
month of <%he taxable year, the estimated tax shall be paid in three equal
installments. The first installment shall be paid at the time of the filing of
the declaration, and the second and third instaliments shall be paid on the
following 15th day of the ninth and twelfth months of the taxable year,
respectively. ' :

17.1.1.3 If the declaration is filed after the fifteenth day of
the sixth month and nct after the fifteenth day of the ninth month of the
taxable year, and is not required to be filed on or hefore the fifteenth day of
the sixth month of the taxable year, the estimated tax shall be paid in two
equal instaliments. The fipst instaliment shall De paid at tha time of thet
filing of the declaration, and the second shall be paid on the following
fifteanth day of the twelfth month of the taxabls year.

17.1.1.4 If the declaration is filed after the fifteenth day of
the ninth meonth of the taxable year, and is not required to Dbe filed on or
hefore the fifteenth day of the ninth month of the taxsble year, the estimated
tax shall be paid in full 2t Ehe time of the filing of the declaration.

17.1.1.5 . If the decliaration is filed after the time prescribed
therefer, ‘or after the expiration of any extension of time therefor,
subdivisions 17.1.1.2, 17.1.1.3, and 17.1.1.4 of this Subsection shall not
apply, &nd there shall be paid at the time of such filing all installments of
estimated tax payable at or hefore such time, and the remaining installments
<hall be paid at the times at which, and in the amounts in which, they would
have been payable if the declaration had been filed when due.
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17.2 Amendments of deciaration by any corporation.

17.2.1 If any amendment 9f a declaration is {iled by a corporation,
the remaining installments, if any, shall be ratably increased or decreased (as
the case may be) to reflect any increase or decrease in the estimated tax Dy
reason of such amendment, and if any amendment is made afier the fifteenth day
of the ninth month of the taxable year, any increase in the estimated tax by
reason thereof shall be paid at the time of making such amendment.

17.3 Application tc sheri taxable year.

17.3.1 This Section shall apply to a taxable year of Tess than
twelve months.

17.4 Installment paid 7n advance. .

17.4.1 Any corporation may elect to pay any installment of its
estimated tax prior to the date prescribed for its payment.

§ 110-24-18. Extensions Of Time.

18.1 General.

18.1.1 The tax commissicner may grant a reasonable extension of
time for payment of tax or estimated tax (or any installment), or for filing any
return, declaration, statement, or other document vrequired pursuant to this
article, on such terms and conditions as he may require.

18.2 Amount determined as deficiency.

18.2.1 The tax commissioner may extend the time for paymeni of an
amount determined as a deficiency for a period not to exceed eighteen months
from the date designated for payment of the deficiency, and under excepticnal
circumstances, for a further period not to exceed twelve months., An extension
under this Subsection may be granted only where it 1is established to the
satisfaction of the tax commissioner that the payment of a deficiency upon‘thé1
date designated for payment would result in undue hardship. No extension shall
be granted if any part of the deficiency is due to fintentional disregard of
ruies and regulations or to fraud. ) '

18.3 Claims in bankruptcy or receivership proceedings.

18.3.1 Extension of time for payment of any portion of a claim for
tax allowed in bankruptcy, receivership or similar proceedings, which is unpzaid,
may be granted subject to the same provisions and limitations as in the case of
a deficiency in such tax.

18.4.1 If any extension of time is granted for payment of any tax
or deficiency, the tax commissioner may require the taxpayer to furnish a bond
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or other security in an amount not exceeding the amount for which the extension
of time for payment is granted on such terms and conditions as the tax
commissioner may reguire.

§ 110-24-19. Reguirements Concerning Returns, Notices, Records And Statements.

19.1 General.

19.1.1 The tax commissioner may sei requirements as to the keeping
of records, the contents and form of returns and statements, and the filing of
copies of federal fincome tax returns and determinations. The tax commissioner
may require any corporation, by notice sarved upon such corporation, to make
such returns, render such statements, cor keep such vrecords, as the tax
commissioner may deem sufficient to show whether or not such corporation is
Tizble under this article for tax. B

19.2 Information of source.

15.2.1 The tax commissioner may prescribe instructions requiring
returns of information to be made by any person, fncluding lessees or mortgagers
of real or personal property, fiducfaries, emplioyers, and all officers zand
employees of this State, or of any municipal corporaticn or political
subdivision of this State, having the control, receipt, custody, disposal or
payment of interest, rents, salaries, wages, premiums, annuities, compensations,
remunerations, emoluments or other fixed or determinable gains, profits or
income, except interest ccupons payable to bearer.

19.3 Notice of gualifications as recaiver, etc.

16.3.1 Every receiver, trustee in bankruptcy, assignee for benefit
of creditors, or other like fiduciary shall give notice in writing of his
qualification as such to the Tax Commissioner within 90 days of qualification,
and shali attach a copy cof his appointment as such fiduciary %o such written
notice. Notice shall be sent to: The State Tax Commissioner, P. 0. Drawer
2389, Charleston, WV 25328.

L]
1

19.4 Federal return information.

18.4.1 As part of a full and complete tax return, the taxpayer
shall provide:

15.4.1.1 A copy of pages one through four of its federal
corporaticn income tax return, as filed with the Internal Revenue Service for
the taxable year; and :

16.4.1.2 If & consclidated federal income tax return is filed
for the taxable year:

19.4,1.2.a Supporting schedules showing the
consolidation of its income statement and balance sheets, inciuding schedules
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supporting any eliminations and adjustments made %o the JTncome statement and
balance sheets;

19.4.1.2.b A copy of Federal Form 851 as filed with the
Internal Revenue Service and supporting schedules displaying any subsidiary
corporations in which the taxpayer has stock ownership and

13.4.1.2.c A statement explaining the relationship and
differences, if any, between the income statement and the balance sheet reported
for federal consolidated filing purposes and the income statement and the
balance sheet reperted to this State under the tax imposed by this article.

§ 110-24-20. Report Of Change In Federal Taxable Income.

20.1 If the amount of a taxpayer's federal taxable income reported on its
federal income tax return for any taxable year is changed or corrected by the
United States Internal Revenue Service or other competent authority, or as the
result of a reregotiation of a contract or subcontract with the United States,
the taxpayer shall file an amended West Virginia return to repori such change or
correction in federal taxable finceme within ninety days after the final
determination of such change, correction or rensgotiation, or as otherwise
reguired by the tax commissioner, and shall concede the accuracy of such
determination or state wherein it is errcnecus. Any taxpayer filing an amended
federal income tax return shall alss file within ninety days thereafier an
amended return under this article, and shall give such information as the tax
commissioner may require. The tax commissfoner may by regulation prescribe such
exceptions to the requirements of this Section as he deems appropriate.

§ 110-24-21. Change QOf Election.

21.1 General.

71.1.1 Any elections made by a ‘taxpayer in determining its
corporation net income tax liability may be revoked, unless expressly stated by

statute to be irrevocable. .
3

21.2 Net operating Tosses. .

21.2.1 Where a taxpayer elects to carryback a net operating loss
and such taxpayer had taken a business and occupatfon tax credit or severance
tax credit in a prior year to which a net operating loss is carried back, such
taxpayer may elect finstead to take z deduction for that prior year. A taxpayer
may make such an election for only those tax years for which the general statute
of limitations for filing amended returns claiming a refund as prescribed by
W. Va. Code & 11-10-14{1) has not run.

§ 110-24-22. Reserved For Future Use.

§ 110-24-23. Credit_For Consumers Sales And Service Tax And Use Tax Paid.

56




e

STATE TAX DEPARTMENT
TITLE 110
SERIES 24

23.1 The tax imposed by this article shall be subject to the credit set
forth in Section nine-b, article fifteen of this chapter, and the credit set
forth in Section thres-b, article fifteen-a of this chapter.

§ 110-24-24 through § 110-24-39. Reserved For Future Use.
§ 110-24-40. Severability.

40.1 Severability.

40.1. If any provisicn of these regulaticns or the application
thereof shall for any reason be adjudged by any court of competent jurisdiction
o be invalid, such Judgment shall nct affect, impair or invalidate the
remainder of said article, but shall Dbe confined in 1its operation to the
provision thereof directiy involved in the controversy in which such Jjudgment
shall have been rendered, and the applicability of such provision to other
persons or circumstances shail not be affected thereby.

§ 110-24-41. General Procedure And Administration.

41.1 Each and every provision of the '"West Virginia Tax Procedure and
Administration Act" set forth in article ten of this chapter shall apply to the
tax impesed by this article twenty-four with 1ike effect as if said act were
appiicable only to the tax imposed by this article twenty-four and were set
Forth in extenso in this article twenty-four.

i
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PUBLIC COMMENTS RELATING TO PROPOSED _ FILED
BUSINESS AND OCCUPATION TAX REGULATIONS L
ooy A 11 FH O SC
nr
{ |

. , . OFFILT 0F WEST YIRGINA

The following are the public comments relating to the propdsgg;bgﬁigggﬁbagd
occupation tax regulations which were originally filed as propé%é&”f‘gﬁlafféhs
on June 30, 1989. A public comment periocd was opened from the date of filing

through July 31, 1985, and public comments were received.

The public comments listed in this document are not a verbatim recitation
of comments xeceilved. This document contains & synthesis of those comments.
The comments are followed by a brief statement of the response of the Department
cf Tax and Revenue to the issue addressed by the comments.

COMMENT: Comments have been received relating to the definition of line loss
for electrical energy relating teo the 'kilowatt” tax set forth in Section
11-13-2n of the West Virginia Code. -

The comments criticize the limitation of line loss as set forth in the
regulations, both on & numerical basis (et 1.5% of net kilowatt hours generated
or produced in West Virginia) and on a geographical basis (whereby line loss is
limited to losses of electrical enmergy occurring in or attributable to
transmission lines, facilities or apparatus inm West Virginia).

Alternative language is suggested by scme commentators. Use of overall
systemic line loss and company use as represented on page 401 of the Federal
Energy Regulatory Commission Form Ne. 1 seems to be the preferred alternative

measure for line loss in the suggested alternatives received.

RESPONSE: The comments are rejected. Close analysis of the statutory language
set forth in Section 11-13-2n of the west Vvirginia Code has resulted in the
disallowance of all line loss in the measurement of the tax base under that
Section. It eppears that the statute does not contemplate any deduction or
offset for transmission losses in the tax base, and the regulations have been

amended accordingly.




Post Qffice Box 26660
Richmond, Virginia 23261
804.771.4164
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SECRE VinGIHAFOWER

July 31, 1988

The Honorable Charlaes 0. Lorensen
Secretary, Department of Tax and Revenue
State Tax Commissicner

Legal Division

P. 0. Drawer 1005 3
Charleston, West Virginia 25324-1005 ;f )
Re: Section 110 C.S.R. 13, Business and Occupation Tax : ﬁt :;
Dear Mr. Lorensen: s %

Virginia Electric and Power Company {(hereinafter "Virginia Power" orothe--
"Company") is a regulated public utility engaged in the generation,
transmission, distribution and sale of electric energy tc customers in
Virginia and Northeastern Morth Carolina. Virginia Power has one generating
facility din ‘West Virginia, at Mount Storm. Virginia Power respectfully
submits the following comments regarding the emergency legislative regulations
explaining the Business and Occupation Tax. W. Va. Code Sec. 111-13-1 et seg.

General Comments:

Virginia Power's generating facility at Mount Storm has the capacity to
generate between 1,643-1,687 megawatts, which services customers in Virginia
and North <Carclina. Accordingly, emergency legislative regulations filed on
July 1, 1889, 110 C.S.R. 13, are of great interest to the Ccmpany.

Effective March 1, 1989, W. Va. Code Sec, 11-13-Z2n imposes an alternative tax
at the rate of "iwo tenths of cne cent times the kilowatt hours of
net generation available for sale that was generated or produced in this state
by the taxpayer during the taxable vear..." {emphasis added). The statutory
Tanguage "net generation available for sale” recognizes the fact that not all
electricity generated s usable. Some electricity generated is Tost through
"Tine loss” resulting from transmission from the generation station +to
customers. The statute authorizes the state to tax the net generation

available for sale. Line loss was not intended to be taxed.

Specific Comments:

Emergency regulation Sec. 110-13-12.2.12 provides:

"l ine loss" means the amount  of Tloss of electrical energy
occurring in or attributable to transmission lines, facilities
or apparatus in West Virginia. For opurpocses of  these
regulations, line loss is Tine Toss at transmission levels at
which power is exported cut of the State of West Virginia.




.

Line loss shall in no case exceed.1.5% of net kilowatt hours
generated or produced in West Virginia.

The regulation Timits line loss in terms of geography, type of line utilized,
and percentage of net kilowatt hours generated. The enabling statute imposed
no such timitations.

Line loss <s an objective, measurable phenomenon. The longer the distance
from point of eléectrical generation to sale, the greater the 1ine Tgss. Line
Toss occurs during all sitages of transmission {(i.e., from the gsnerating plant
to transmission lines, substations, distribution Tines, and service linas).
The Timitation of 1line loss to transmission lines within West Virginia, as
well as capping Tine loss at 1.5% of net kilowati hours generated is clearly
inappropriate. Line Tloss occurs wherever eleciricity is distributed and can
be measured with reasonable accuracy. Thus, the regulation should provide
that each utility measure line loss appropriately.

Virginia Power submits the following Tanguage for Sec. 110-13-12.2.12 in place
of that filed on July 1, 1889: L .

"Line loss" means the amount of Tloss of electrical energy
required to deliver electricity from a point of generation in
West Virginia to & point of sale. For purposes of these
regulations 1ine losses will be those Tosses as shown annually
on page 401 of FERC Form No. 1 or a percentage developed from
these or similar supportabie statistics.

Virginia Power believes that this language raflects the intent of the enab1ing
- statyute. The restrictive language of the emergency regulation is unauthorized
and should be revised. '

We appreciate the opportunity to comment on the requlation. Please call John
Tunstall at (804) 771-4532 if we can be of further service.

Sincerely yours,

-

L. E. Durbin
WLR/Tmg
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Law OFFICES

Love, WisE & WOODROE

P O. BOX 951
STEVEN G, HANLEY

CHARLES M. LOVE [1502-13987) ) - - - .

CHARLES C. WISE, JR(BI-1832) CHARLESTON, WEST VIRGINIA 25323 MARK A SWARTZ

WILLIAM M, WOODARDE {1806-1985) i o 7 KEVIN A, NELSON

JOHN O. RIZER TELERHONE {304) 3243-2841 - HOWARD 5. SALISBURY, J&.
ROBERT E. MAGNUSCHN . TELESOFIZR[304)343-9833 HARRY M, RUBENSTEIN

THOMAS &. DAMEWDOD o i DINA M. MOHLER
GEORGE W. S, SROVE, JR. CHARLESTON NATIONAL PLAZA

MARIO J. PALUMZEO B
CHARLES E. BARNETT

WILLIAM W. BOOKER . ) July 31’ 1989 R = :
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|

The Hon. Charles 0. Lorensen

Secretary, Department of Tax and Revenue
State Tax Department, Legal Division

P. 0. Drawer 1005 :

Charleston, WV 25324-100

0¢ < i

Re: Business & Occupation Tax Regulations

Dear Mr. Lorensen:

On behalf of Appalachian Power Company and Ohioc Power
Company, the follewing comments are submitted concerning the
proposed business and occupation tax rules:

Rule 1a.2.12, appearing on page 3, defines line loss as
follows:

“Line loss'" means the amount of loss of

electrical energy occurring in or attribut-

able to transmission lines, facilitlies or

apparatus in West Virginia. For purposes of

these regulations, line loss 1s line loss at

transmission levels at which power is export-

ed out of the State of West Virginia. Line

loss shall in no case exceed 1.5%7 of net

kilowatt hours generated or produced in West

Virginia.
The 1.57 1limitatcion is not factually correct, and should be
eliminated. Furthermore, line loss is mnot limited to power
exported out of the state.

The purpose of administrative rules and regulations 1s

to define, explain, and clarify language appearing in the




LovEe, “Wrsﬁ & WoODROE

The Hom. Charles 0. Lorensen
July 31, 1989
Page 2 :

statute. The tax imposed by W.Va. Code § 11-13-2Zn upon persons
engaged in generating or producing electricity in this state is

imposed upon "kilowatt hours of net generation available for

sale." The clear legislative intent of the phrase '"available for

sale" is mnot to impose a tax on kilowatt hours of electricity
which are either lost between the point of generation and the
point of consumption, or which are used by the company in the
business c¢f supplying the electricity. Electricity which 1is
either lost or used by the company is not available for sale.
We, therefore, agree with the definition appearing in Section
la,2.11 that "'Kilowatt hours of net generation available for
sale that was generated or produced in this State'  means net
kilowatt hours generated or produced in West Virginia less both
company use and line loss as herein defined.", provided that the
definition of line loss in Section la.l1.12 is changed as we

suggest in this comment.

Since the new 2n KWH tax i1s an alternative tc the
existing 2m and 2d taxes, the present computation of the 2m and
2d taxes i1s relevant. The 2d tax is imposed upon gross recelpts
of utility sales to ultimate consumers, and line loss and company
usage prior toc the sale has, therefore, necessarily been elim-
inated from net generation. Furthermore, the application of the
"VEPCO formula" to the 2m tax has required the deduction of line

loss and cofipany usage in the computation of the 2m tax. It




lLove, WiseE & WOODROE

The Hon. Charles 0. Loreansgen
July 31, 1989
Page 3 .

should be noted that Secticn 11-13-2n¢a){2) utilizes a variation
of the VEPCO formula computaticn when it provides that the XKWH
sold to consumers in this state which are not generated or
produced in this state should be determined by subtracting from
the total kilowatt hours of electricity sold to consumers in the
state the net kilowatt hours of electricity generated or produced
in the state by the taxpayer during the taxable vear.

We are not aware of any factual basis for the 1-1/29%
limitation for line loss in the proposed regulations. In fact,
this figure would vary from company tc company depending upon
individual circumstances. Line losses are a part of the unac-
counted for kilowatt hours between available net generation and
the accounted for kilowatt hours consumed. Line losses and
company usage are routinely included in the figures reported by
utilities in FERC Form No. 1 on page 401, line 30, under the
heading "Total Energy Losses" and on line 21 as a percentage
under the heading "HEnergy Loss as Percentage of Total.” It is
suggested that this percentage be applied to net generation to
determine the kilowatt hours of line loss and company usage.
Accordingly, Section l1a.l.12 should be zmended to read as follows:

"Line Loss'" means the amount of loss of

electrical energy by "heat dissipation' and

"electromagnetism.”" This loss is the energy

required to transport generated energy from

the generating station tc a peint of consump-

tion, or between any two measured points.
Line losses are the unaccounted for kilowatt




Love, WisE & WOODROE

The Hon. Charles O. Lorengen
July 31, 1889
Page &4

hours between available net generation and
the accounted for kilowatt hours consumed.
For purposes of these regulations line losses
and company usage will be those losses as
shown annually on page 401 of FERC Form Ne. 1
or a percentage developed from these or
similar supportable statisties. This per-
centage would be applied to net generation to
determine the applicable kilowatt hours of
line losses and company usage.

Very truly yours,

G5 PP e

REM/mg
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The Honorable Charles 0. Lorensen Ve T A
Secretary, Department of Tax and Revenue STATE TANM
State Tax Department, Legal Division COMMISSIONER

P.
Charleston, West Virginia

Drawer 1005

Comments Regarding Proposed Amendments to

Re:
§ 116 C.S.R. 13, Business and Occupation Tax

Dear Secretary Lorensen:

Dower
Monongahela Power Company,

Potomac ndlson Company,

These c¢omments are made on behalf of the Allegheny
System. The Allegheny Power 8System is comprised of
West Penn Power Company and the

all producers o¢f electricity in West

Virginia.

Secticon la.2.11, provides as follows:

Kilowatt hours of net -generation for
sale that was produced or generated in this
state" means net kilewatt hours generated or
preduced in West Virginia less both company
use and line loss as herein defined,

in full agreement that

We concur with that definition and are
there should be an allowance for both company use and line loss.

Our main c¢eoncern, however, is with the definition of
line loss. Line loss iS defined in Section 1la.2.12 as fellows:

"Line loss" means the amount of loss of

electrical energy occurring in or attribut- r=

able to transmission lines, facilities or &=
apparatus in West Virginlia. For purposes of = o
these regulations, line loss is line loss at S
transmission levels at which power is o
exported out of the State of West Virginia. =
Line loss shall in no c¢ase exceed 1.5% of oz =
net kilowatt hours generated or produced in =3 o
West Virginia. " '

[

=



Jacrson & KerLLy

The Honorabkle Charles O. Lorensen
July 31, 1889 R o
Page 2 ' - s e e e :

We believe the definition to be incorrect, Line loss
is the loss of electrical energy caused by heat dissipation and
electromagnetisn, It is the energy reguired to transport
generated electricity from the generating station to the point
of congumption. Line losses {and company usage] are really the

unaccounted for kilowatt hours which constitute the difference -

between net electric energy generation and kilowatt hours avail-
able for sale. Line losses are merely the extra electricity
transmitted in order to get the electricity to the point of
consumption and for that reason we do not believe it would be
proper to have an artificial percentage limitation. We would
also note that each utility is required on page 401 ¢f its FERC
Form Wo. 1 to provide its line losses. We think it would be
most appropriate to refer to the FERC report since this would
give the State Tax Department's Auditing Division guidance to
insure compliance. Furthermore because the electricity 1is
metered and paid for at the point of censumption it is not
appropriate tc limit line losses to loss cccurring  in wWest
Virginia. Qur suggestion is that .line loss be defined as
follows: '

“Line Loss" means the amount of loss of
electrical energy by '"heat dissipation" and
"electromagnetism". This loss is the enargy
required to transport generated energy from
the generating station to a point of consump-
tion, or between any two measured points,
Line losses are the unaccounted for kilowatt
hours between available net gensaration and
the accounted for kilowatt hours consumed.
For purpcses of these regulations line losses
and company usage will be those losses as
reported annually on FERC Form No. 1 or a
percentage developed from these or similar
supportable statistics, This percentage
would be applied to net generation to
determine the applicable kilowat: hours of
line losses and company usage,

If you need any further information please advise.

ly yours,

. Southworth, II

LSS, II/prb




