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§ 110-24-1. General.

1.1 Scope.<These legislative regulations are intended to explain and

clarify the West Virginia Corporation Net Income Tax as.set forth in W. Va. Code

§ 11-24-1 et seq. Ihis rule repeals and replaces all prior Corporation Net
Income Tax regulations. S S Rl Adid

1.2 Authority.-These legisiative regulaticns are issued under authority of
W. Va. Code §& 29A-3-1 et seq. and W. Va. _Code § 11-10-5. .

1.3 Effective Date.-These legislative regulations shall become effective
upon passage by the West Virginia Legislature. o

1.4 Citstion.-The legislative regulations may be cited as 110 C.S.R. 24,
§ ___ (1989). FIVE TEEEISRIDNE TS MR TR -

§ 110-24-2. Introductory Statement.-The West Virginia Corperation Net Income
Tax became effective July 1, 1967, and is a conformity tax in that it utilizes
federal taxable income as a starting point to determine West Virginia taxable
income and in that it adopts federal definitions wheraver possible. Although
the West Virginia Corporation Net Income Tax is not a unitary tax, it does, in
many aspects resemble a modified waters edge unitary tax, with a throwout rather

than a throwback rule.

A throwout rule eliminates from the denominateor of the sales factor all
dastination sales to those states in which the taxpayer transacts no business,
or where the destination state lacks jurisdiction to imposz a corporation net
income tax, irrespective of whether such state does or does not impose such tax.
The West Virginia Corporation Net Income Tax recently switched from a throwback
rule to a throwout rule,

West Virginia's Jjurisdiction to impose the Corporation Net Income Tax has
been somewhat 1imited by Public Law 86-272 [15 USC § 381 la]. Under Public Law
86-272, certain activities by & corporation in this State are exempt from net
income taxation. These activities includei. activity in the State by employees
soTiciting orders where the employees have no authority to accept the arders;
activities by employees displaying or promoting goods in this State without
spliciting or taking orders; solicitation activities by nonemployee.
rapresentatives conducted through an office or other business location in this
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State; and mere delivery of goods in this State by company-operated vehicles.
These activities are protected regardless of how freguently they occur.

The overall schame of the West” Virginia Corporation Net Income Tax is
predicated upon a corporation's federal taxable income. The Corporation Net
Income Tax begins with federal taxable income, and makes certain increasing or
decreasing adjustments, or both, as applicable. A West Virginia corporation
transacting business only in West Virginia will have cbtained West Virginia
taxabie income at this point. A corporation transacting business partially
within this State and partially outside this State must take a further step to
arrive at West Virginia taxable income: alloccation and apportionment,

After adjusting, allocating and apportioning federal taxable income to
obtain West Virginia taxable income, a tentative tax Tiability s compuied.
Various tax credits are applied tc¢ thws to determine ultimate tax Tiabiliiy.

§ 110-24-3. Definitions. _ _

3.1 _Meaning Of Terms-Genera] Rule.-Any term used fn West Virginia Code
§ 11-24-1 et seq., and in thess regu?at1ons have the szme meaning as when used
in 2 comparable context in the laws of the United States of America, as those
laws relate to federal income taxation, unless a different meaning is clearly
required by the context or by spec1f1c def1n1t1on in article twenty-four, or in
these regulations.

3.1.1 ~ “Any reference in article twenty-feur, and in these
regulations, to the laws of the United States means the provisions of the
Internal Revenue Code, as amended, and such other provisions of the laws of the
United States of America as_those laws relate to the determination of income for
federal income tax purposes. Refer to W, Va. Code § 11-24-3 for the most recent
updating of terms used in article twenty-four.

3.1.2 _ _The term "Internal Revenue Code' means_the Internal Revenue
Code of the United States of America as enacted and amended freom time to time by
the Congress of  these Unﬂtedﬁuwgte§_and_smgned into law by the President of

these United States, or that_gtherwise becomes Taw.

3.1.2.1 Examplie.-If on September 18, 1986, the United States
Congress enacts”a statutory prov1swon making re11g1ous groups subject to the
federal income tax, the law will have no effect on the West Virginia Corporation
Net Income Tax Tor the 1986 tax .year, or subseguent tax years, until such time
as the West VYirginia Leg1sTature enacts a Jaw updating the terms used in the
West Virginia Corporation Net Income Tax to have the same meaning as those used
in the Internal Revenue Code through the first day of January, 1987.

3,2 Specific Terms Defined.-For purposes of these regulations and for the

purposes of the West Virgwn1u Corporation Net Tncome Tax:

3.2.1 The term '"business .income" means income arising from
transactions and activity in the regular course of taxpayer's trade or business
and includes income. from tangible and intangible property if the acquisition,




STATE TAX DEPARTMENT T ' ' -
TITLE 110 ' e — L
SERIES 24

management and  disposition of the property censtitute integral. parts of
taxpayer's regular trade or business operations. ' ‘ | ' ’

2.2.1.1 Example.-Alpha Corporation is in the cable television
business. - In “tax year 1989, Alpha Corporation 1liguidates cne of its
subsidiaries. Any income recognized for federal income tax purposes’ that
resulis solely from the liquidation of the subsidiary will not be business
income. T s SR -

3.2.2  The term_ 'commercial domicile™ means the principal place
from which the trade or business of the taxpayer is directed or managed.

3.2.3 The term "compensation” means wages, salaries, commissions
and any other form of remunsration paid to employees for personal services:
unless excluded from such employees' taxable income under the Ifternal Revenue
Code, such as, certain fringe benefits.

3.2.4 The term "corporation" includes a. joint-stock company and
any association or other organizaiion_ which is taxable as a corporation undev
federal income tax law. o B ) o

3.2.5  The term "delegate," as used in the phrase 'or his
delegate," when used in reference to_the Tax Commissioner, means any officer or
employee of the State Tax Department duly authorized by the Tax Commissioner
directly, or indirectly by one or more redelegations of authority, to nerform
the functions mentioned or described. in Article twenty-four, Chapter eleven of
the West Virginia Code or in these regutations.

3.2.6 The term '"domestic corporation" means any corporation
organized under the laws of the State of West Virginia, or chartered by the
Secretary of State of_West Virginia, and certain corporations organized or
incorporated under the laws of the State of Virginia if, but enly if, such
corporations were chartered or organized under the Taws of Virginfa prior to the
twentieth day of June, one thousand eight hundred sixty-three. Every other

corporation is a foreign corporaticn.

3.2.7°° The term "engaging in business™ or "doing business" means
any activity of a corporation which enjoys the benefits and protection of
government and Taws fin this _State, except for merely registering with the
Secretary of State to do business in this State. .

3.2.8 The term "Federal Form 1120" means the annual federal income
tax return of any corporation made pursuant to Subchapter C of the Internal
Revarue Code of 1986, as amended, or in successor provisions of the Taws of the
United States, in respect to.the federal taxable income of a corporation, and
filed with the Internal Revenue Service, or successor agency theretoc. In the
case of a corporation that elects to file a federal income tax return as part of
an affiliated group, but files as a separate corporation under this article,
then as to such corporation Federal Form 1120 means it pro forma Federai Form
1120.
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3.2.9 The term "fiduciary'" means any person or entity acting in 2
fiduciary capacity for any other person or entity, and includes a guardian,
trustee, executor, administrator, recaiver, conservator, but cdoes not include
officers, 'directors, attorneys, real estate brokers or certified public
accountants %o the extent ihese do_not _acgt as & guardian, trustee, executor,

administrator, receiver or conservator.

3.2.10 The term "fiscal year" means an accounting period of
substantially twelve months ending on _any day other than the Tast day of
December, and on the basis of which a taxpayer is required to report for federal
income tax purposes. P

3.2.11 The term "foreign income" means income not derived from
sources within the United States and its territories.

3.2.12 The term "foreign expense or expenses" means expense or
expenses incurred outside of the United States and its territories.

3.2.13 The term "inciudes and inciuding” when used within a
definition contained in Article twenty-four, Chapter eleven of the West Virginia
Code or 9in these regulations does not exclude things otherwise within the
meaning of the term being defined.

3.2.14 The term "nonbusiness income" means all income other than
business income.

3.2.15 The term  "persen™ {s interchangesable with the term
"corporation.”

3.2.18 The term '"pro forma return” means the return which the
taxpayer would have filed with the Internal Revenus Service had it not elected
to file federally zs part of an affiliated group.

3.2.17 The term "public utility" means any business activity to
which the Jjurisdiction of the Public Service Commission of West Virginia
extends. - e

3.2.18 The term "sales' means all gross receipts of the taxpayer
that are business income.

3.2.18 The term "state! means any state of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, any ferritory or
possession of the United States, and any foreign country or political
subdivision thereof,

3.2.20 The term "taxable year'" means the taxable year for which the
taxable fncome is computed under federal income tax Taw.

3.2.2L The term "tax" includes, within its meaning, interesi and
additfons to %tax, unless the intention to give it a more limited meaning is
disclosed by the context.
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3.2.22 The term "Tax Commissioner™ means ihe Tax Commissioner of
the State of West Virginia, or his or her delegate.

3.2.23 The term "taxpayer' means a corporation subject to the tax
impesed by Article twenty-four of Chapter eleven of the Code of West Virginia.

3.2.24 The term "this code" means the Code of West Virginia, one
thousand nine hundred thirty-one, as amended. L

3.2.25 The term "this State'" means the State of West Virginia.

3.2.26 The term "West Virginia taxable income” means the taxable.
income of a corporation as defined by _the laws of the United States for federal
income tax purposes, including all elections made under such Taws, sc as to be
the actual taxabls income actually as filed for fedaral income fax purposes,
adjusted, as provided in West Virginia Code § 11-24-6. In the case of a
corporation having income fraom business activity or activities that are taxable
by another state or states, its West Virginifa taxabie income shall be the
portion of taxable fdncomé 45 defined and adjusted and as allocated or
apportioned to this State under West Virginia Code § 11-24-7.

§ 110-24-4. Imposition Of Tax.

4.1 For taxable periods beginning after the first day of July, one
thousand nine hundred eighty-seven, a tax is imposed by W. Va. Code § 11-24-1 et
seq. for each taxable year upon the West Virginia taxable inceme of every
domestic or foreign corporaticn engaging in business in this State or deriving
income from property, activity or other sources in this State, except
corporations exempt under West Virginia Code § 11-24-5, at the rate of nine and
three-quarters percent. Beginning the first day of July, one thousand nine
hundred eighty-eight, and on each first day of July thereafter for four
successive calendar years, the rate shall be reduced by fifteen one hundredths
of ons percent per year, with such rate to be nine percent on and after the
first day of July, one thousand nine hundrad ninety-two.

§ 110-24-4a. Effect Of Rate Changes During Taxable Year.

4a.1l If any rate of tax imposed in W. Va. Code § 11-24-1 et seq. changes to
become effective before the thirty-first day of December of a calendar year, and
if the taxable year included the effective date for the change of rate, then:

4a.1.1 Tentative tax due is computed by applying the rate for the
period before the effective date of the change of rate, and the rate for the
period on and after such date, to the taxable income of the corporation for the
entire taxable year; and :

43,1.2 The tax for such taxable vear shail be the sum of that
proportion of each tentative tax which the number of months in each period bears
to the number of months in the entire taxable year.
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4a.1.3 The above procedure may only be used when the date of the
rate change is other than the first day of the taxable year.

4a.? For purposss of this Section:

4a.2.1  If the rate .changes for taxable years "beginning after’ or
"ending after’ a certain date, the following day shall Dbe considered the
effective date of the change;_and_ . _

4a.2:2 1f 2 rate changes ot taxable years "beginning on or after”
a certain date, that date shall be considered the effective date for the change
of rate. : '

4a.3 Example.-The West Virginia Legislature enacts a rate change for the
corporation net income tax beginning after June 30. The corporation net income
tax 1iability for a calendar year taxpayer fs calculated by applying the former
rate for the months dJanuary through June, and the new rate for July and

succeeding months. A fiscal year taxpayer would use the former rate for those
periods of its tax year occuring before June 30.

§ 110-24-5. Corporations Exempt From Tax.

5.1 The following corporations shall be exempt from the tax fmposed by
Article twenty-four, Chapter eleven of the West Virginia Code to the extent
provided herein:

5.1.1... Corporaticns which by reascn of their purposes or activities
are exempt from federal incoms tax.

5.1.1.1 ~This exemption shall not apply to the unrelated
business income, as defined in the Internal Revenue Code, of any such
corporation if such income is subject to federal income tax.

5.1.1.2  Example.~A corporation_ exempt from federal finccme
taxation under IRC 8§ 50I(c)(3) receives $1,000,000 in cash donations and is
bequeathed .an unrelated business_during the year. The tax exempt corporation

operates the business for the remainder of fts tax year. The 1income _from
operating this business .is. deemed _unrelated business taxable ‘income by the
Internal Revenue Service. Such income would also be taxed under the West

Yirginia Corporatien Net Income Tax. However, the donations would be exempt.

5.1.2 __ Insurance companies which pay this State a tax upon
premiums. - - S —

5.1.2.1 In order to avail itself of this exemption, an
insurance. company must actually pay the premium tax set forth in W. Va. Code
§ 33-3-1 et seq. for any year in which an exemption is claimed or would have
paid the premium tax but for the utilization by the taxpayer of any tax credits
allowed or allowable against the premium fax.
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5.1.3 Production  c¢redit associations organized under  the
provisions of the federal "Farm Credit Act of 1933." . This exemption does not

apply to any cooperative corporations or associations organized. under the
provisions of W. Va. Code § 19-4-1 et seg. S =

5.1.3.1 This exemption does not apply to “corporations or
associations organized under the provisions of article four, chapter nineteen of
the West Virginia Code. .

5.1.4 Corperations having in place a valid election to be taxed
under Subchapter 5 of the Internal Revenue Code.

5.1.4.1 Such corporations must file the <Jnformation return
reguired in Wast Virginia Code § 11-24-13b,

5.1.5 Trusts established pursuant to 29 U.S.C. § 186 (enacted as
Sectfon three hundred two(c) of the Tabor management relations act), as amended
prior to the first day of January, 1967.

5.1.86 Corporations otherwise exempted from the corporation net
income tax by law, e.g. racing associations, W. Va. Code § 19-23-12; Hospital
service corporations, W. Va. Code § 33-24-4; «credit unions, W. Va. Code.
§ 31-10-33; farmer's mutual fire insurance companies, W. Va. Code § 33-22-15;
fraternal benefit societies, W. Va. Code § 33-23-29.. :

§ 110-24-6. Adjustments In Determining West Virginia Taxable Income.

6.1 General.-The West Virginia corporaticn net income tax is, as the name
implies, & net fincome tax. Therefore, certain deductions and fincreasing
adjustments are made to a corporation's gross ravenues to arrive at faxable
income for the purpeses of the West Virginia Corporation Net Income Tax. In
additien, the West Virginia Corporation Net Income Tax is a conformity statute
in that it utilizes federal taxable income as a starting point to determine West
Virginia taxable income. Thus, in determining West Virginia taxable income of a
corporation, its taxable income as defined for federal income tax purposes shall
be adjusted and determined under W. Va. Code § 11-24-8 before the apportionment
provided by W. Va. Code § 11-24-7. "The starting point in determining West
Virginia +taxable income of a cerporation is the taxable income of that
corporation as defined and reported for federal dncome tax purposes. A
corperation's federal taxable fincome shall bhe adjusted as described in West
Virginia Code § 11-24-6 and in this Section prior to being allccated and
apportioned pursuant to West Virginia Code § 11-24-7. A corporation transacting
all of 1its business within West Virginia for an entire taxable year will not
apportion or allocate. its income. The income of. such a corporation will be
adjusted under W. Va. Code § 11-24-6.

6.2 The following increasing adjustments shall be made <o a corporation's
federal taxable income "to the extent that any of the items are not already
reflectad therein:
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6.2.1 Interest or dividends on obligations or securities of any
state or of a pelitical subdivision thareof.

6.2.2 Interest or dividends on obligations or securities of any
authority, commission or instrumentality of the United States which the Taws of
the United States exempt from federal income tax but not from state income tax.

£.2.3 Income taxes and other taxes, including franchise and excise
taxes which are based on, measured by, or computed with reference to net income,
imposed by this State _or any other taxing jurisdiction, to the extert deducted
in determining Tederal taxable dncome.

6.2.4 Any taxes impesed by this State for which credit against the
West Virginia Corporation Net Income Tax s allowed pursuant to Article 24,
Chapter eleven of the Code of West Virginia and actually deducted by the
taxpayer in determining fedaral taxable income.

5.2.5 The amount of any unrelated business income as defined by
Section 512 of "the Internal Revenue. Code .of 1988, as amended, of those
corporations which by reason of its purposes is generally exempt from federal
income taxes. . e ca L e o

6.2.6 ~ The amount of any net operating loss deduction taken for
federal income fax purposes under Section 172 eof the Internal Revenue Code of
1886, as amended. : o . .

6.2.77° Example.-A West Virginia corporation has the following items
of income: interest frof bonds issued by the Commonwealth of Pennsyivania,

interest con bonds issued by the City of Parkersburg, West Vqrg1n7a and z fedevral
net operating loss deduction of $5,000.

The corporation, in determining its federal taxable income, deducted
the amount of finterest received from the bonds issued by the Commonwealth of
Pennsylvania, the interest received from the bonds fssued by the City of
Parkersburg and the net operating loss deductign.

The following adjustments dncreasing federal taxable income avre

necessary to arrive at the corporation's West Virginia taxable income. Each
increasing adjusiment shall be in an amount equal o the amount deducted in
determining federal taxable fincome. There shall be added to federal taxable

fncome as an adjustment increasing federal taxable income, to the exten:t the
same was deductad in arriving at federal taxable income: the interest received
from the Commenwealth of Pennsylvania and from the City of Parkersburg, and the
amount taken as a net operating loss deduction.

6.3 The following decreasing adjusiments shall be made to a corporation's
federai taxable income to the extent the same is included therein:

6.3.1 The gain from the sale or other disposition of any property
having a higher fair market value on July 1, 1967, than the adjusted basis of
that property at said date for federal income tax purpocses.
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£.3.1.1 The amount of <this adjustment is Timited to that
portion of any such gain which does not exceed the difference between the fair
market value of the property on Ju?y 1, 1967, and the adjusted basis of that
property on said date.

6.3.1.2 . Example~On July 1, 1967 +the fair market value of an
item of personal property owned by & corporation is $1,000, and the
corporation's adjusted basis in that property as of July 1, 1967 is $500. This
property is sold by the corporatiecn on December 31, 19838 for $600 when the
adjusted basis on the property is zero. The corporation is entitled to a
dacreasing modification of 3500 on its West Virginia tax return for the 1989 tax
year.

6.3.2 The amount_of any refund or credit for overpaymeni of income
taxes and other taxss, including franchise and excise -taxes, which are based on,
measured by, or computed with reference to net income, imposed by this State or
any other taxing Jjurisdicticn, to the extent actually dincluded in gross income
for federal incomes tax purposes.

6.3.2.1 The tax must be one that is measured by, or computed
with reference to, net income.

5.3.2.2 ...The vrefund or credit for overpayment of %these taxes
must have been inciuded by the corporation in its federzl gross income for the
taxable year in which the West Virginia return is filed.

65.3.3 The amount added to federal taxable fincome for the taxable
year due %o the elimination of the reserve method for computation of the bad
debt deduction.

6.3.4 The full amount of interest expense actually disallowed in
determining federal taxable income which was incurred or continued to purchase
or carry obkligations or secur1bies of any state or any political subdivision
thereof.

6.3.4.1 This decreasing modification iz Timited to the interest
expense actually disaliowaed and s made because the income from the obligations
or securities is an increasing modification tc federal taxable income.

6.3.5 The amount required to be added to federal taxable ihcome as
a dividend received from a foreign corporation under Section 78 of the Internal
Revenue Code of 1986, as amended, by a corporation eslecting to take the foreign
tax credit for federaT income tax puUrposes..

6.3.5.1 For purposes of this decreasing modification, a foreign
corporation 1is a corporation not <chartered in the United States or fdts
territories. e _

5.3.6 The amount of salary expenses disallowed as a deduction for
federal incoms tax purposes_.due to claiming the federal Jjobs credit under
Section 51 of the Internal Ravenue Code of 1986, as amended.
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6.3.7 . The amount included in federal adjusted gross income by the
operation of Section 951 of the Internal Revenue Code of 1386,.as amended.

6.3.8 Any amount included in faederal adjusted gross income which
is foreign scurce income. o ,

6.3.8.1 _Foreign source income includes:

6.3.8.1.a Interest and dividends not derived from sources
within the United States. . .

6.3.8.1.b Rents, royalties, Ticense and technical fees from
property located outside the United States or from services performed outside
the Unfted States, or frem any interest in such properiy, including rents,
royaities, or fess _for the wuse or the privilege of using any patents,
copyrights, secret process and formulas, goodwill, trademarks, trade brands,
franchises and other like proparty outside of the United States.

5.3.8.1.c Gains, profits or other Jincome from the sale of
intangible or real property Tocated outside of the United States.

6.3.8.1.d The provisions of Sections 861, 862 and 863 of the
Internal Revenue Code of 18986, as amended, and of the applicable regulations
theretc shall be applied to determine the source of "foreign source" income.

6.4 Net operating loss deductions.-Except as otherwise provided, there is
allowed as a deduction for the taxable year azn amount egual to the aggregate of
the West Virginia net operating Toss carryovers to such year plus the net
operating lcss carrybacks to such year.

6.4.1 A net operating Toss deduction is the Toss allowed by West
Virginia Code § 11-24-6 as determined in accordance with Section 172 of the
Internzl Revenue .Code of 1386, as amended. )

65.4,2 Special Rules.

6.4.2.1_ _The West Virginia net operating loss deduction shall be
made after the allocation and apportionment, if any, of federal taxable income
in accordance with West Virginia Code § 11-24-7.

6.5 Special adjustments for expenditures for water and air pollution
control faciiities. : : '

€.5.1 . .Taxpayer Elegtion,

6.5.1.1 A corporate taxpayer may elect to make a decreasing
modification to its federal taxable income for certain expenditures for water
and air poliution control facilities. This election shall be made on the tax
return filed for the tax year in which the expenditures were made.

10
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6.5.1.1.2 The election, once made, is irrevocable as to all
amounts paid or incurred for any particular water pollution control facility or
air pollution control facility, whether paid in a single year or paid over

several years., - - - -

6.5.2 If the taxpayer makes tha election under this Section, thers
shall be subtracted from federal taxable income the total ¢f the amounts paid or
incurred during the taxable_. _year f{or the acquisition, consiruction or
development within this State for water pollution control facilities or air
pollution control facilities as defined in Section 163 cof the Internal Revenue
Code, and added to .federal taxable income the total of the amounts of any
allowances for depreciation and amortization of such water pollution control
facilities or air pollution control facilities, to the extent deducted 1in
determining federal taxable income.

6.5.3 _ I7 a taxpayer's federal taxable Jincome {s subject <o
2tlocation and apportionment under West Virginia Code & 11-24-7, the adjustments
made __pursuant to the election herein shall be made to the portion of the
taxpayer‘s net income, computed without regard to such adjustments, allocated
and apportioned ftc this State in accordance with W. Va. Code § 11-24-7, instead
of being made %o the taxpayer's federal taxable income before allocation and
apportionment thereof.

6.6 Allowance for certain governmeni obligations and obligations secured
by residential property.

6.6.1 General.~The West Virginia ~taxable income of a taxpayer
subject to the West VYirginia Corporation Net Income Tax as adjusted in
accordance with Subsections (b), (¢}, {d) and (e) of West Virginia Code
§ 11-24-% s to _be further adjusted by multiplying the taxabie income after the

above adjustments have been made by. a fraction squal to one minus a fraction:

6.8.2. The numerator of which is the sum of the average of the
monthly beginning and ending account batances during the taxable year of the
following: T T e e '

6.6.2.1. Obligations or securities of the United States, or of
any agency, autherity, commissien or fnstrumentality of the United States and
any other corporation or entity created under the authority of the United States
Co?gress for the purpose of implementing or furthering an objective of nationatl
policy.

£.6.2.2 Cbligations of this State and any political subdivision
or authority thereof,

6.6.2.3 Investments or Toans primarily secured by mortgages or
deeds of trust on residential property located in this State and cccupied by
nontransients,

£6.6.2.4 Loans primarily secured by a lien or security agreement
on vresidential oproperty in the form of a2 mobile home, modular home or

11
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double-wide trajler or mobile home Tocated in this State and occupied by
nontransients.

6.6.2.5 The account balances. in any of the above types of
accounts shall be determined at cost in the same manner that such obligations,
investments and TOams are reported on Schedu]e L of FederaT Form 1120 or fits
SUCCESSOT. S e : :

§.6.3 _ _TFRé “denominator of which is the average of the monthly
beginning and ending account balances of the total assets of the taxpayer which
are shown for the taxable year on Schedule L of Federal Form 1120, filed by the
taxpayer with the Internal Revenue Service. . :

£.6.4 ° in no avent may ithe adjustment herein exceed the amount of
interest received by the taxpayer from the qualifying obligaticns.

§ 110-24-7. Allocation And Apportionment.

7.1 General.-Any taxpayer having income from business activity which is

taxable both in this State and in another state shall allocate and apportion its
net income as provided herein.

7.1.1 . For purposes .of this.  Section and West Virginia Code
§ 11-24-7, the term "net income" means the taxpayer's federal taxable income as
adjusted by the provisions of W. Va., Code § 11-24-6.

7.2 M"Taxable in_another state' defined.-For purposes of this Section and

W. Va. Code § 11-24-7, a taxpayer i1s taxable ; in another state if:

7.2.1 In that state the taxpayer is subject to a net income tax, a
franchise tax measured by net income, & franchise tax for the privilege of doing
business, or a corporaticn stock tax, or

7.2.2 That state has Jjurisdiction to subject the taxpayer to a net
income tax, regardless of whether, in fact, that state does or does not subject
the taxpayer to such tax.

7.3 Business activities entirely within West Virginia.-If the business
activities of a taxpayer take place entirely within the State. of West Virginia,
the entire net income of such a taxpayer is subject to the West Virginia
Corporaticn Net Income Tax. The business activities of a taxpayer are deemed to
have taken place entirely within this State if a taxpayer is not taxable in

another state, o . -

7.4 Business activities partially within and partially without West
Virginia; allocation of certain specified forms of non-business income.-If a
taxpayar's business activities take place part1u11y within this State and
partially outside of this State,_and that taxpayer is also taxable in another
state, rents and royalties from real or tangible personal property, capital

gains, interest, dividends or patent or copyright royaities, to the extent that
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they constitute nonbusinessincome of _the taxpayer, shall be allocated as
provided bzlow. '

7.4.1 "Bysiness income" defined.-The term "business income' means
income ar1swng from transactions and activity in the regular course of the
taxpayer's trade or business and includes income from tangible and intangible
property if the acquisition, management and disposition of the property
constitute Jintegral paris of the taxpayer's regular trade or business
operations. - S L -

7.4.2 Nonbusiness dincome” defined.-The term nonbusiness f{ncome
means all income other than business income. '

7.4.3 Net rents and royalties.

7.4.3.1 Net rents and royalties from vreal property located fin
this State are allocable to this State,

7.4.3. 1.2 Items of income ™Mallocable or allocated to this
state means that particular dtem of dncome s fully subjected to the
corporation net income tax in this Siate.

7.4.3.2 MNet rents and royalties from tangible perscnal property
are allocable to this State:

7.4.3.2.a If that property is utilized in this State then
nat income from tangible perscnal property used in this State s subject to the
West Virginia Corporation Net Income Tax.

7.4.3.2.b If the taxpayer's commercial domicile s in this
State and the taxpayer s not organized under the laws of or taxable in the
state in which the property is utilized, then net income from the utilfzation of
tangible personal properiy is subject to the West V1rg1n1a Corporat1on Net
Income Tax. T T

7.4.3.2.c Exafmples.

7.4.3.2.c.1 Corporation A was formed in Chio and has
its main offices there. Corporation A owns an apariment complex in West
Virginia and lsases computers to users located in West Virginia. The net rental
income from the rentzl of the epartment complex is allocated toc West Virginia
for purposes of the West Virginia Corporation Net Income Tax. Likewise, the net
rental income received by Corporation A as a lessor of cemputers in_this State
is allocated to this State. .

7.4.3.2.c.2 Corporation Z was formed in State X and
has its commercial demicile in. the State of West Virginfa. Corporation Z leases
tangible personal property to customers in State X, which has no corporation net
income tax. The net receipts from leasing uang1b1e personal property in State K
are allocated entirely to the State of West Virginia.
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7.4.4 The axtant of utilization of tangible personal property in a
state is determined by multiplying the rents and royaities by a fraction, the
numerator of which is the number of days of physical location of the property in
the State of West Virginia during the rental or royalty period in the taxable
year and the denominator of which is the number of days of physical Tocation ef
the property everywhere during all rental or royalty periocds .in the taxable
year, If the physical location of the property during the rental or royalty
pericd is unknown or unascertainable by the taxpayer, tangible personal properiy
is deemed to be utilized.in_the stats ip whigh thne property was Jocated at the
time the rental or royalty payer ocbtained possession. If the property is in
this State for any part of a day, that time shall be counted as a full day.

7.4.5 Examples. . 0oL

7.4.5.1 Corporation Alpha, organized and headguartered in
California, Teases ceal mining equipment in West Virginia., Alpha began Teasing
equipment in West Virginia on April 1, and is a calendar year taxpayer. The
coal mining equipment was not in this State until April 1, the date the lease
commenced. The property is leased in this State for 275 of the 365 days in the
year. If Alpha Corporation netted $15,000 for leasing this equipment for the
entire year, Alpha would include in West Virginia income the following amount:
275/365 x $15,000 = $11,301.37. "

7.4.5.1.a If Alpha Corporation has adequate.records to show
the net renta)] income from the equipment while the egquipment was leased in this
State, then it may use such actual net rental inceme and not "apportion" its
allocation of net rental income.

7.4.6 For purposes of allecation, the term "net income" includes
"net Joss.! e e i e

7.5 Capital Gains.  ~ -~

7.5.1 Capital gains and lossas from sales of real property located
in this State are allocable to this State.

7.5.2 . . Capital gains and Tosses from sales of tangible personal
propertiy.

7.5.2,1 Capitai gains and losses from sales of tangible
perscnal property are allocable to this State i{ the property was located or was
situated in this State at the time 1%t was sold or the taxpayer's commercial
doemiciTe is in this State and the taxpayer is not taxable in the state where the
property that was sold had a situs.

7.5.3 Capital gains ‘and losses from sales of fintangible personal

property are allocable to this State if the taxpayer's commercial domicile is in
this State. ' S o :
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7.5.4 Gains pursuant to Section 631{(a) and (b) of the Internal
Revenue Code of 1886, 'as amendad, from sales of natural resources severed 1in
this State shall be allocated to.this State if they are nonbusiness income.

7.6 Interest and Dividends.

7.6.1 Interest and dividends zre allogable to this State if the
taxpayer's commercial domicile is in this State. o

7.6.1.1 "Commercial domicile" mesans the principal place from
which the trade or business of the taxpayer is directed or managed.

7.7 Patent and Copyright Rovalties.

7.7.1 Patent and copyright royalties are allocable to this State _
if and to the extent the patent or copyright is utilized by the taxpayer in this : :
State or {7 'and. to .the extent that the patent or copyright is utilized fn a
state in which the taxpayer 1is not taxable and the taxpayer's commercial
domicile is in this State. : :

7.7.2 . A patent is utilized in this State to the extent that it is
empioyed 1in production, fabrication, manufacturing or other processing in this
Stats or to the extent that a patented product fs produced in this State. If
the basis of receiptis from patent royalties does not permit ailocaticn to a
specific state or if the taxpayer's accounting procedures do not reflect states
of utilization, the copyright is utilized in the state in which the taxpayer's
commercial domicile is located.

7.7.3 A copyright f{s utilized in a state 4o the extent that
printing or other publication originates in the state. If the basis of receipts
from copyright rovalties does not permit allocation to specific states.or if the
taxpayer's accounting procedures do not reflect states of utilization, the
copyright s utilized in the state in which the taxpayer's commercial domiciie
is located. e e e e - e

7.8 Corporate Partner's Distributive Share.

7.8.1 A corporation carrying on business through a partnership, as
defined in Section 761 of the Internal Revenue Code of 1988, as amended, s
Tiable for income tax only in iis separate or individual capacity. In this

regard, a corporate partner is treated no differently than any other partnar. A
corporation may be a limited partner or 2 general partner and is treated no
differently than any other covporate partner or limited partnar, as ithe case may
be.

7.8.1.1 Example.-Gemer Corporation was organized under the laws
of Idaho and has its commercial domicile there. Gomer Corporation invests in a
royalty finterest in_ a West Virginia of1 and gas partnership as a Timited
partner. As a Timited partner, Gomer Corporation is merely a passive investor,
Gomer Corporation has nc other contacts with this State, and is nct engaged
anywhere else in the oil and gas business. Gomer Corporation fs required to
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file a West Virginia Corporation Net Income Tax Return for its taxable year for
its distributive share of gains and losses, as provided below. The entire
distributive share Gomer Corporation recsives from the West Virginia ofl and gas
partnership is allocated to this State. Tha reason for this is that the income
from the ofl and gas Ilimited partnership is nonbusiness dincome to Gomer
Corporation and it is also royalty interest and therefore is the type of
nonbusiness income that is allocated. The distributive share is %reated as if
Gomer Corporation held the royalty interest directly.

7.8.2 . A corporate partner's distributive share of income, gain,
loss, deduction or credit of a partnarship shall be medified as provided in Weast
Virginia Code § 11-24-6. This modification shall be made for each partnership
in which a corporaticn is a partnsr. Such distributive share shall then be
allocated and apporticned as provided in W. Va. Code § 11-24-7, using the
corporation's proportionate share of the partnershin's property, payroll and
sales factors. The sum of that portion of the distributive share allocated and
appertioned to this State shall then be trezted as distributive share allocated
to this State. That portion of distributive share allocated or apportioned
outside this State shall be treated as distributive shara allocated outside this
State, unless the taxpayer requests different treatment and 1its request s
granted, or the State Tax Commissioner reguires different treatment of the
distributive share pursuant to Subsection-h of W. Va. Code § 11-24-7. )

7.8.2.1 Example.-Mort-Le-Tool, Inc. is a Delaware Corporation
engaged in the business of manufacturing rotund tocis.. Mort-Le-Tool, Inc. has
its commercial domicile in Pennsylvania. The management of Mort-Le-Tool, Inc.
has invested certain reserve capital in a West Virginia o1l and gas Timited
partnership with weils only in West Virginia and in a syndicated real estate
Timited partnership that owns and operates shopping centers and malls in four
states, 7Tnciuding West Virginfa. Mort-Le-Tool, Inc. does _nc business in Wast
Virginia. = Both partnerships make distributions to their respsctive partners,
Mort-Le-Tool, Inc. 7§ reguired to file a West Virginia Corporaticn Net Income
Tax Return for the taxable year in which it received the distributions. The
pass through amounts received by the corporation from fts West Virginia oil and
gas partnership finterest is nonbusiness income. The oil and gas partnership
will apportion its income according to its source or by the apportionment method
set forth in W. Va. Ccde'§ 11-23-5, which provides allocaticn and apportionment
for partnershwps for the business franchise tax. In this example, either method
will result in the income being allocated entirely to West Virginia since the
0il and gas wells are located in this State and the ¢f1 and gas partnership has
no income from any other state. Since the oil and gas income was allocated to
this State at the partnership level, that allocation will flow through alcng
with the corporate partner's distributive share which will thereby be allocated
entirely fo the State of West Virginia as well.” ATl income allocated to West
Virginia at the partnership Tevel will automatically be allocated to this State
by operation of W. Va. Code & 11-24-7(d)(5)(3).

Mort-Le-Tool, Inc.'s distributive share of the real estate partnership will
be calculated the same way. First the partnership will allocate and apportion
the income received from the operations in the four states where it is doing
business. ATl rents received by the partnership from property lccated in West
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Virginia ww?] flow through to the corporation as if it held the real property
itself. Since .the rents_so received by Mort-Le-Tool, Inc. _are nonbusiness
income to that corporation, these amounts are allocated entire1y to this State.
The rental income flowing through to the corporation from the real estate .
partnership that was derived from real property located in other states will be
apportioned by Mort~Le-Tool, Inc., to the extent such incemes is not allocable to
the state from which it was derijved, as set forth in W. Va. Code § 11-24-7,
using the corperation’'s proportionate share of the partnership's payroll,
property and sales. factors. _ The sum of that part of the distributive share
allocated and apportioned to this State is the corporation's distributive share
of income from the real estate partnership allocated to West Virginia.

7.9 Business activities partially within and partially without this State.

7.10 Where a2 corporation has income from business activities partially
within this State and partially outside of this State, all net income, after
deducting those ftems specifically allecated under W. Va. Code § 11-24-7(d),
shall be apportioned to this State by multiplying such net income by a fractien,
the numerator of which is the property factor plus the payroll factor plus two
times the sales factor, and the denominater of which is four, reduced by the
number of factors, if any, having no denominator except if the sales factor has
a denominator of zero, the denominator of the apportionment fraction shall be
reduced by two.

7.10.1 Example.=Pro Inc. is a seérvice corporation doing business in
several stdtes, inciuding West Virginia. Pro Inc. owns no property anywhere.
In this case, the allocation formula for Pro Inc. will be:

WV Payrell + 2 (__WV Sales } + _0 WV Property S
Total Payroll (Total Sales) 0 total Property
3

If, for some unusual reason, & corporation has no sales anywhere, then
since the sales factor is double weighted, the overall denominator would be
reduced by 2.

7.10.2 "Business activities" include all aciivities engaged in by
the corporation, and includes those activities giving rise to both business
income and nonbusiness income.

7.10.3 A1l income of a corporation, including both business inceme
and nonbusiness income, is apportioned, except those types of nonbusiness income
specifically set forth in W. Va. Code & 11-24-7(d), which is allocated.

7.10.3.1 Tha types of nonbusiness income that are allocated arve
net rents and royalties; capital gains; interest and dividends; patent and
copyright rovaltias; and the distributive share of a corporaie pariner.

7.10.3.2 A1l other nonbusiness income and all business income
shall bes apportioned,
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7.10.4 Where a corporation has business activities that are in West
Virginia and other states, its net nonbusiness income that was not allocated
under W. Va., Code 8§ 11724 7(d) and all _of its net business income will be
apportioned through the following fraction:

WV taxable __ Property fagtor + payroll factor + (sales factor 2)
income i 4 N ' e o

Where: , - -

property factor = taxpayer's WV property —
ail of taxpayer s property

payroll factor = taxpayer's compensation expense for WV
taxpayer's total compernsation axpenses

sales factor = tdxpayer's WV sales .
taxpayer's totzal szles

7.10.3.1 In performing this calculation, the following rules
shall be followsd.

7.10.3.1.
and a denominator of cothar

Where any fraction has a numerator of zero
han zero, the fraction shall be reduced to, and

rl'flJ

shall equal zerc, i.e. 0/100.=_0.. ... _  _._ .. . ... ...
7.10.3.1L.b Where any fraction has a denominator of zero,
further <calculation 1is JImpossible. If one or more factors has a zere

denominator, the apportionment ~fraction denominator, which is typically four,
shal? be decreased by one for each such _zero denomwnator fraction, except that
1f the sales factor denominator §s zero, the apportfonment fraction denominator
shall be decreased by two.

7.10.3.2 The apporticnment factor may thereforebe stated as

follows:
WV taxable _ apportionabie y (_WV Property . _ WV payroll . 2 [WV Sales])
income income (A11 Property  Total payroTi A11 Sales)

7.10.3.3 Example.~General _ Con  Corporation, a New York
Corporation sends agents into the State of West Virginia to sell a new process
guaranteed to make things opaque. General Con Corporation has no property
Tocated. or used in_ this State, however, its total property holdings are
$10,000,000. The West Virginia sales of General Con Corporation are $150,000.
Tts total sales for the taxable year equal $2,500,000.  The West Virginia
payroll of General Con Corporation ¥s $60,000, and its total annual payroT] is
$875,000. The proper apportionment factor for General Con Corporation is:

g + 60,000 +,ﬁ!;.0__0=0,.j_1§qm,ooq o
10,000,000 875,000 ~ 2,500,000 2,500, 00 = s
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0 + .0686 + .06 + .06 =0.188 . .. . .
4 ) 4 =7.08715

7.11 Property factor. . . .

s G TR TERRTR T UT £ R R CoeeTEEe -t

7.11.1 Property factor,-The property factor 15 a fraction, the
numerator of which is the average value of the taxpayer's real and tangible
nersonal property owned or rented and used by it in this State during the
taxable year and the denominator of which fis the average value of all the
taxpayer's real. and tangible personal property owned or rented and used by the
taxpayer during the taxable year, which fs reported on Schedule L of Federal
Form 1120, plus the average value of all rezl and tangible personal property
Teased and used by the taxpayer during the taxable year.

7.11.1.1 The common law definition of real and personal property
will be used, i.e., real property is Tland and all things firmiy attached
theretc, and personal property is &11 other property.

7.11.1.2 Only real and tangible personal property is counted in
the property factor. The commen law definition of tangible personal property is
used. Examples of tangible personal property include, but are not Timited to,
books, equipment, supplies, finventeries and virtually any other form of
personalty that can be held or touched. Tangible personal property does not
include monrey, chooses in action, or any other intangibles.

7.11.1.3 "Average" means the amount reported on Schedule L of
Federal Form 1120, or its successor. _

7.11.2 Value of Property.

7.11.2.1 Property owned by the taxpayer shall be valued at its
original cost, adjusted by subsequent capital additions or improvements thereto
and by partial or total disposition <theredf by reason of sale, exchange,
abandonment, loss or destruction or other alienation of, or Tloss of, the
property. Where records of original cost are unavaiiable or cannot be obtained
without unreasonable expense, property shall be valued at current market value.
Property rented by the taxpayer from cthers shall be valued at eight times the
annual rental rate. The term "“net annual rental rate" s the annual rental
pafd, directly or indirectly, by the taxpayer, or for its benefit in money or
other consideration for the use of the property.

7.11.2. 1.2 Net annuzl rental rate includes any amount
payable for the use of real or tangible personal property, or any pari thereof,
whether designated as a fixed sum of money or as a percentage of sales, profits
or otherwise. L '

7.11.2.1.b Any amount payable as additional rent or in
Jieu of rents, such as interest, taxes, insurance, repairs or any other items
which are required to be paid by the terms of the Tease .or other arrangement,
not including amounts paid as service charges, such as utilities, Janitor
services and the 1ike are also ingluded in the term "net annual rental rate.”
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If a payment includes rent and other charges which are not separately set forth,
the amount of rent shall be determined by consideration of the relative values
of the rent and the other ftems.

7.11.2.1.¢c Real or personal property owned by one
corporation which 1is used in this State by another corporation to which thes
property is rented is to be included in the properiy factor by both corporations
unless the renta] income is nonbusiness ingeme to the receiving corporation.

7.11.2.1.c.1 Example.-X Corporation. owns certain real

property located in West Virginia, which is Teased by Y Corporation for the
entive taxable _year of both corporations. Rental dncome received by X
Corporation is allocated to the State of West Virginia and the value of the
property is not included .in the apportionment factor for X Corporation's
apportionable income. in either the numerator of ihe property factor (value of
taxpayer's West Virginia real and tangible personal property) and in the
denominater of the property factor (value of taxpayer's real and tangible
personal property owned or rented by the taxpayer for the taxable year)., Eight
times the annual rental rate of the property will be 1included in both the
numerator and the denominator of the property factor for Y Corporation.

7.11.3 Movable property. _

7.11.3.1 The value of movable tangible personal property used
both within and outside of this State shall be included in the numerator to the
extent of its utilization in this State._  The extent of utilization in this
State is determined by multipnlying the original cost of such property by &
fraction, the numerator of which is the number of days of physical Tocation of
the property in this State during the taxable period, and the denominator of
which is the number of days of physical location of +the property everywhere
during the taxable periocd. The number of days of physical location of the
property may be determined on a statistical basis or by such other reasonable
method acceptable to the Tax Commissioner._

7.11.4°  Leasehold Improvements. = _

7.11.4.1 For purpcses of the oproperty factor, Tleasehold
improvements are treated as property owned by the taxpayer regardless of whether
the taxpayer js entitled to remove the improvements or whether the improvements
revert to the lessor upon expiration of the Tease. Leasehoid improvements are
inciuded in the property factor at their original cost.

7.11.4.1.a Example.-Alpha Corporaticn leases a building
to Bata Corporation. The building 1s Tccated in West Virginia, Beta

Corporation makes <certain leasehold improvements to the property totaling
$100,000 some of which the lease permits Beta Corporation to remove. The entire
value of the leasehold improvements is fncluded in Beta Corporation's property
factor, The value of the leasehcld improvements is also included in Alpha
Corporaticns property factor. - ’

7.12 Average Value of Properiy.
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7.12.1 The average value of preparty is determined by averaging the
values of the property at the beginning and the ending of the taxable year.

7.12.1.1 If there is substantial fluctuations in the values of
property during the taxable year, or where property is acquired or disposed of
after the beginning of the taxable year, or where the rental or lease contract
ceases before the end of a_taxable year, the Tax Commissioner may require the
averaging of monthly values of the property during the taxable year or the
pertinent part thereof. - ' N

7.13 Payrolil facfor.

7.13.1 The payroll factor is a fraction, the numerator of which is
the total compensation paid in this State during the taxable year by the
taxpayer for compensation, and the denominator of which is the total
compensation paid by the taxpayer during the taxable year, as shown on the
taxpayer's federal income tax return_actually filed with the Internal Revenue
Service, as reflected in the schedule of wages and salaries and that portion of
cost of goods sold which reflects compensation, or as shown on a pro forma
reiurn.

7.14 Compensation. e

7.14.1 The term "compensation’ means wages, salaries, commissions
and any other form of remuneration_ paid to employees for personal services.
Payments made to an independent contractor or %o any other person not properly
classified as an employee shall be excluded. Only those amounts paid directly
to employees are included in the payroll factor. Amounts considered as paid
directly to employees 9include the value of board, rent, housing, Tlodging and
other benefits or services furnished to employeses by the taxpayer in return for
personal services, provided such amounts constitute income to the recipient for
faderal income tax purposes. Compensation does not fnclude withhaelding taxes.
Compensation alse does not include monesys earned by employees where receipt is
deferred. , o i

7.15_Employee. LoD o

7.15.1 For purposes of determining the payrell factor, an employee
is any officer of a corporation or any individual who, under the wusual
comman-law rule applicable in determining the employer-employee relationship,
has the status of an employee. .

7.15.2 An employee is a person in the service of another under any
contract of hire, express or implied, oral or written, where the employer has
the power or right to control and direct the smployee in the material details of
how the work is to be performed.

7.16 When compensation is paid in this State.

7.16.1 Compensation is paid or accrued 1in this State if an
employee's services are performed entirely within this State or if an employee's
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services are performed both within this State and outside of this State, but the
services. performed outside of this State _are dincidental to that employee's
services within this State. The converse is not true. In all circumstances,
services performed in this State are to be included in the payroll facior as
services performed in this State. "Incidental", as used herein, means any
service which fs temporary or transitory in nature, or which is rendered in
connection with an isoiated transaciion. Compensation is also paid or accrued
in this State if some of the employee's service is performed in this State and
the employee's base of operation, or if there is no base of operatien, the place
from which the service is directed or controlled fs in this-State, or the base
of operations cr the place from which the service s directed or controlled is
not in any state in which some part of the service is parformed, but the
employees residence s within this State.

7.16.2 As used herein, the term "base of operations™ is the place
of more or less permanent nature from which the employee starts his work ard to
which he oy she customarily returns in order to recefve instructions from the
taxpayer or communications from his customers or with other persons or to
replenish steck or other materiais repair eguipment, cor perform any other
functions necessary to the exercise of his trads or professicn at some other
point or points. The tarm "place from which the service is directed or
controlled" refers to the place from which the power to direct or control fis
exercised by the taxpayer. '

7.16.3. Example.=-P Corporation has saiesmen in several states. West
Virginia customers are serviced by a salesman living in Ohfo. The salesmen are
directed from a vregional office _located in Pennsylvania. Compensation

attributable to the time spent in West Virginia on empioyer business should be
inciuded in the taxpayer's West Virginia payrell factor.

7.17 Sales factor.

7.17.1 ~ The sales factor s a fraction, the numerator of which is
the gross raceipts of the taxpayer derived from transactions and activity in the
regular course of its trade. or business in this Stazte during the taxable year,
less returns and allowances _attributable to the gross receipis from the West
Virginia activity. The denominator of the fraction is the total gross receipts
derived by the taxpayer from transactions and activity in the regular course of
its trads or business during the taxable year, and reflected in its gross income
reported and as appearing cn the taxpayer's Federal Form 1120, and consisting of
those certain pertinent portions of the elements of gross income set forth. If
efther the numerator or the denominator includes interest or dividends from
obligations of the United States government which are exempt from taxation by
this State, the amount of such interest and dividends, if any, shall be
subtracted from the numerator or denominator in which it is included.

7.17.1.1 . The only sales fo be included in the sales facior are
those which produce business ncome.

7.17.1. 1.8 "Business fncome" is income arising from
transactions and activity in the regular course of the taxpayer’s trade or
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business and dincludes income from tangible and intangible property if the
acquisition, manzgement and disposition of the property constitute integral
parts_of the taxpayer's regular trade or business operatiocns.

7.17.2 Rules for Determining saies in certain circumstances.._

7.17.2.1 In the case of a taxpayer engaged in manufacturing and
selling or purchasing and reselling goods or products, "sales" includes all
gross recefpts from the sales of such goods or products (or cther property of a
kind which would properly be included in the inventory of the taxpayer 7 on
hand at the close of the tax period} held by the taxpayer primarily for sale to
customers 1in the ordinary course of its irade or business. Gross receipts for
this purpose means gress sales_ Tess returns and allowances, and includes all
interest income, service charges, carrying charges, or time-price differential
charges 1incidental to such sales. Federal _and state sxcise taxes (including
sales taxes) shall be included as part of such receipts if such taxes are passed
on to the buyer or inciuded as part of the selling price of the product.

7.17.2.2 In the case of cost fixed fee contracts, such as the
operation of a government-owned plant for a fee, "sales® dincludes the entire
reimbursed cost, plus the fee,

7.17.2.3 In the «case of a tiaxpayer engaged in providing
services, such as the operation of an advertising agency, or the performance of
squipment service contracts, research and development contracts, "sales
includes the gross receipts from the performance of such services including
fees, commissions, and similar items,.

7.17.2.4 In the case of a taxpayer engaged in renting real or
tangibie property, "sales" includes the gross receipts from the rental, lease,
or licensing the use of the property.

7.17.2.5 In the case of a taxpayer engaged 1in the sale,
assignment, or licensing of f7ntangible personal properiy such as patents and
copyrights, "sales'" includes the gross reaceipis therefrom.

7.17.2.6 If & taxpayer derives receipts from the sale of
equipment used in its business, such receipis constitute "sales." For example,
a truck express company owns a fleet of trucks and sells its trucks under a
regular veplacemant pregram. The gross receipts from the sales of the trucks
are included in the sales factor. ' '

7.17.3 . In filing returns with this State, if the taxpayer departs
from or modifies the basis for excluding or including gross receipts in the

sales factor used in returns for pricr years, the taxpayer shall disclose in thes
return for the current year the nature and extent of the modification.

7.17.4 Sales facitor denominator,
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7.17.4.1 The denominztor of the sales factor includes the total
gross receipts derived by the taxpayer from transactions and activity im the
regular course of its trade or business, unless otherwise excluded herein.

7.17.5 sales factor numevatevr. . .

7.17.5.1 The numerator of the sales factor shall include gross
receipts attributable to. this State and derived by the taxpayer from
transactions and activity in the regular course of its trade or business. Al]
interest fincome, service charges, carrying charges, or time-price differential
changes fincidental to such gross receipts shall be incliuded regardiess aof the
place where the accouniing records are maintained cr the location of the
ceniract or other evidence of indebtedness.

7.17.6 Dock sales. .. ‘ . i

7.17.6.1 VWhere tangible perscnal property is sold and the terms
of the sale require the purchaser to pick up the property or otherwise receive
the property in this State, the sale is to be treated as a_sale taking place in
this State for purposes of the sales factor.

7.17.6.2 In the case of sales requiring by their terms delivery
of tangible personal property Dby common carrier, contract carrier or by other
means of transportation excluding pickup by the customer in this State, whether
directly cr indirectly, the place at which the property is ultimately received

after all transportation has been completed shall be considered as the place at
which such property is received by the purchaser.

7.17.6.3 Direct delivery in this State, other than for purposes
of transportation, to a person or firm designated by a purchaser constitutes
delivery to the purchaser in this State regardless of where title passes or
other conditions of sale. ' B

7.17.6.4 Direct delivery outside this State to a person or firm
designated by a purchaser does not constitute delivery to the purchaser in this
State, regardless of where title passes or other conditiens of sale.

7.17.6.5 Examples.  _. . __

7.17.6.5.a Baubles, Inc. 1is leoccated in Huntington, West
Virginia, and makes sales of tangible personal properiy to an Chio company. The
terms of the sale require the Ohio company to pickup the merchandise from the
Toading dock at Baubles. The sale is to be treated by Baubles as a sale taking
place in this State. S Lol .

7.17.6.5.b Alpha Corporation, which manufactures a
highly sophisticated device used in minfng, purchases certain tangible personal
property from a company Jlocated in Virginia. Alpha Corporation, Jlocated in
Bougar, West Virginia is required by the terms of the sales contract to pickup
the merchandise at the Virginfa company's loading dock in Virginia. The sale is
to be treated as not occurring in West Virginia by the Virginia company.
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7.17.6.5.¢ RPS, 1Inc., i Tocated in Morgantown, West
Yirginia and makes “saies of tangible personal property. Some of the salses

contracts require RPS to ship the goods to companies located outside of this
State via common carrier. The sales of the tangible personal property shipped
by the carrier are not included as West Virginia sales.

7.17.7 Special rules.

7.17.7.1 Where substantial amounts of gross receipts arise frem
an incidental or occasional sale of a fixed asset used in the regular course of
the taxpayer's trade or business, such gross receipts shall be excluded from the
sales factor. For example, gross receipts from. the sale of a factory or plant
will be excluded. L

7.17.7.2 Insubstantial amounts of gross vreceipts arising from
incidental or occasiona]l transactions or activities may be excludad from the
sales factor unless such exclusion would materfally affect the amount of income
apportioned to this State. For example, the taxpayer ordinarily may include or
exclude from ths sales factor gross receipts from such transactions as the sale
of office furniture, business_automobiles, etc. .

7.17.7.3 Where the idincoma producing activity in respect to
business income from_ intangible personal property can be readily identified,
such income 1s included in the dencminator of the sales factor and, 7 the
income producing activity occurs in this State, the numerator of the sales
factor as well. For example, usually the income producing activity can be
readily identified in respect o interest income received on deferred payments
on sales of tangible property and income from the sale, licensing or other use
of intangible personal property.

Where the business income from intangible property cannot readily
be attributed to any particular income producing activity of the taxpayer, such
income cannot be assigned to the numerator of the sales factor for any state and
shall be excluded from the. denominator. of the sales factor. _For example, whers
business income in the form of dividends received on stock, royalties received
on patents or copyrights, or dinterest received on bonds, debentures or
government securities resulis from the mere holding of the intangible perscnal
property by the faxpayer, such dividends and interest shall be excluded from the
dencminateor of the sales facter. N

7.18 Allocation of sales of tangible personal property..

7.18.1 . Sales of tangible persconal property are in this State 1f the
property 7s recefved in this State by the purchaser, other than the United
States government, regardless of the f.o.b. peint or other conditions of the
sale. In the case of delivery by common carrier or other means of
transportation, the place at which such property is ultimately received after
all transportation has been completed shail be considered as the place at which
such property is received by the purchaser, regardliess of where title passes or
other conditions of sale and the sales of tangible personal property are alse in
this State if the property is shipped from an office, store, warehouse, factory
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or other place of storage in this State and the purchaser is the United States
government. _ ;

7.18.2 A1l other sales of tangible personal property delivered or
shipped to a purchaser within a state in which the taxpayer is not taxed are
excluded from the denominator of the sales fTactor.

7.18.2.1 ™Mot taxed in another state" means in that state the
taxpayer 1is not subject to a net inceme tax, a franchise tax measured by net
income, a franchise tax for the privilege of doing business, or a corporation
stock fax or that a state has no Jjurisdiction to subject the taxpayer to a netl
income tax. .. A

7.19 Allocation of other sales. .

7.19.1 Sales, other than sales of tangible personal property are in
this State if the income-producing activity is performed in this State or the
income-producing activity is performed both in and ocutside this State and a
greater proportion of the income-producing activity is performed in this State
than in any other state, based on costs of performance. ' '

7.19.1.1 The term "income-producing activity" applies to each
separate jtem of income and means the transactions and activity directly engaged
in by the taxpayer in the regular course of its trade or business for the
ultimate purpose of obtaining gain or profit. Such activity dees not include
transactions and activities performed on behalf of the taxpayer, such as those
conducted on its behalf by an independent contractor. "Income-producing
activity! includes, but 1s not limited to: .

(1) tendering of perscnal services by employees with utilization
of tangible and intangible property by the taxpayer in performing a service; (2)
the sale, rental, leasing, licensing or other use of real property; (3) the
sale, rental, leasing, Ticensing or other use of tangible personal property; cr
(4) the sale, Ticensing or other use of intangible personal property. The mere
helding of intangible property is noct, in iiself, an income-producing activity.

7.18.1.2 The term "cost of performance" means direct costs
determined in a marner consistent with generally accepted accounting principles
and in accordance with accepted conditions or practices in the trade or business
of the taxpayer.

7.19.1.3 Application and Special Rules.

7.19.1.3.a . Gross reczipts from the sale, Tease, rental
or Ticensing of real property are iocated in this State if the real property is
located in this State. e

7.19.1.3.b Gross receipts from the sale, rental, Tease,
or Ticensing of tangible personal property are in this State 1f the property is
Tocated within this State., _The rental, Tlease, licensing or other use of
tangible personal property in this State fs a separate income producing activity
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from the rental, lease, licensing or other use of the same property while
Jocated in another state; consequently, if property is within and without this
State during the rental, lease or Ticensing period, gross receipts attributable
ts this State shail be measured by the ratioc which the time the property was
shysically presént or was uged in this State bears tc the total time the or use
of the property everywhere during such period.

7.19.1.3.¢c Example.-Taxpayer is__ the owner of ten
railrocad cars. During the current tax year, the total of the days each railrcad
car was present in this State was 60 days. The receipts atiributable to the use
of each of the railrcad cars 1in_this 3tate are a separate item of fincome and
shall be determined as follows:

10 cars X 60 days each
365 days in 1 year X 10 cars _ X JTotal receipts =

Receipts attributable to this Siate.

7.189.1.3.d Gross receipts for the performance of
personal services are attributable to this State to the extent such services are
performed in this State. If services relating tc a singie ftem of income are
performed partly within and partly outside of this State, the gross receipts for
the performance of such services shall be attributable to this State only if a
greater proportion of the services was performed in the state, based upon costs
of performance. Usually, where services are performed partly within and partly
outside of this State, the services performed in each state will constitute a -
separate income producing activity; fn such case the gross receipts for the
performance of services attributable to this State shall be measured by the L
ratio which the time spent in performing such services in this State bears to
the total time spent in performing such services everywhere. Time spent in
performing services includes the amount of time expended in the performance of a
contract or other obligation which gives rise to such gross recefpts. Persaonal
searvice not directly connected with the performance of the contract or other
obTigation, as for example time spent in negotiating the contract, is excluded
from the computations. : ’ R :

7.18.1.3.e Example.-Taxpayer, & rcad.. show, gave
theatrical performances at various locations in State X and in this State during
the tax period. A1l gross receipts from performances given in this State are
attributable to this State as each performance is a separate income proaucing
activity.

7.19.1.3. 7 Example.-Taxpayer, & public opinion survey
corporation, conducted a pell by its employees in State F and in this State for
the sum of $10,000. The project required 800 man hours to obtain the basic data
and to prepare the survey report. Three hundred of the 800 man hours were
expended in this State. The receipts attributable to this State are: 300/800 X
$10,000 = $3,750. ' ‘

7.18.1.3.g Example.-Boil Laboratories, 1Inc. performs
certain medical tests. Boil Laboratories is located in Virginia, where all
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anaiysis is performed. Boil Labs aisc has a Tocaticn in this $tate where tissue
specimen are collected, as well as a truck and routeman in this State who
coilects sqmpies From var1ous doctor's offices and hospftals. Beil Labs has s
similar set-up in Virginia. It costs Bofl Labs $18 toc analyze esach specimen.
A1T but $5 of the 318 of these costs are incurred in the State of Virginia.
FEach sample or specimen is a separate Tncome-producing activity and is not the
sale of tangible personal property. Since the income-producing activity fs
performed both in and ocutside of this State, and a greater proportion of the
income producing activity is not performed in this State, then none of the
charges for the analysis of sampies or specimens drawn in this State will be
included as sales in this State for purposes of the sales factor.

7.20 Other Methods of Allocaticn and Apportionment.

7.20.1 If the allocation and appertionment provisions of W. Va.
Code § 11-24-7(d) and (e) do not fairly represent the extent of the taxpayer's
business activities in this State, the taxpayer may petition for, or the Tax
Commissioner may vrequire, 9n respect to all or any part of the taxpayer's
business activities, if reascnable: (1) separate accounting; (2) exclusion of
cne or more of the Tactors; (3} inclusion of one or more additicnal factors
which will fairly represent the taxpayer's business activity in this State; or
(4} the employment cof any other method, including & unitary basis, to effectuate
an equitable allocation or apport1onment of the taxpayer's Tncome.

7.20.2 In order for a taxpayer to reguest an zlternative method of
allocation and apportionment, or of allocation or apportionment, a taxpaysar
shall do so by filing a petition. This petition shall be filed no later than
the due date of the annual return for the taxable year for which the alternative
method is requested, determined without regard to any extension of time for
filing such return, and <the petition shall idnclude a statament of the
petitioner's objections to the statutory method of allocation and apportionment

or of aliocation cr apportionment and z statement of the alternative method of
allocation or apportionment as it believes to be proper under ths circumstances
with such detail and proof as the Tax Commissicner may require.

7.20.3 . "Alternative method for public utilities.

7.20.3.1 If the taxpayer is public utility and {f the

allocation and apport1onment provisions of Subsectnons {d} and {e) of West
Virginia Code § 11-24-~7, do not fairly represent the taxpayer's business
activities in this State, the taxpayer may petitian for, or the tax commissicner
may require, as an alternative to the other methods provided for in paragraph
(1), Subsection (h) of W. Va. Code § 11-24-7, the allocation and apportionment
ef the taxpayer's net <ncome in accordance with any system of accounts
prescribed by the West Virginia Public Service Commission pursuant to the
provisions of West Virginia Code § 11-24-8, provided the allocation and
apportionment prov1swons of such system of accounts |a1r1y represent the extant
of the taxpayer's business activities in this State for the purposes of the tax
imposed by W. Va. Code § 11-24-1 et seq. o L

7.20.¢ Unitary methods..
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7.20.4.1 A taxpayer may reguest To file on a unitary basis 1in
accordance with the rules set.forth herain.

7.20.4.2 Determinaticn of a Unitary or Separate Business.

7.20.4.2.3 A corporation subfect to taxation may be
engaged in more than one "trads or business." _.In such_cases, it is necessary to
determine the business income atiributable to each separate trade or business.
The income of each business 1s then apportioned by a formula which fakes inte
consideration the instate . and out-of-state facters which vralate to the
respective irade or business subject to apportionment.

7.20.4.2.5 In addition, a corporation may be engaged in
a single trade or business in combination with another caommonly owned and
controlled corporaticn or corporations. In such cases, it f{s necessary to

determine the tctal business income of ail such corporations attributable to the
single trade or business., The combined income of the single trade or business
is then apportioned by formula which takes into consideration the instate and
out-of-state factors of each corporation which relate to that single trade or

business. T Il —— S

7.20.4.2.¢c When business segments ~ of & single
corporation or the business activities of mere than one corporation constitute a
single trade or business, such single trade or business_fs sald to constitute a
"unitary business.” . . o _ ) .

7.20.4.2.4 A unitary business exists when the cperations
of the business segments of a corporation or group of commonly owned and
controlled corporations contribute to or depend on each other in such a way as
toe result din  functional JIntegration betwesn such segments. Functional
integration refers to transfers between or pooling among business segments of
such jtems as™ products or services, technical information, marketing
information, distribution systems, purchasing and intangibles {such as patents,
copyrights, formulas, processes, trade secrsts, and the like) in a manner which
substantially affacts the sagments’ business operations related to such
activities as development, manufacture, production, extraction, distribution or
sale of its products or services. .

7.20.4.2.2  Evidence of Functionally Integrating
Factors.-The determination of whether or not the operations of business segments
are functionally integrated will turn on the facts and circumstances of the
case. Several factors may evidence that the operations of business segments are
functionally integrated. A non-exclusive 1ist of such factors is found below in
paragraph 7.20.4.2.f of +this Subsecticn. Generally, several functionally
integrating factors will exist in a_unitary. business, although a unitary
business may exist as a result of few factors or even one Tactor, if the factor
or factors involved are pariicularly significant. In ‘determining whether a
unitary business exists factors shouid not be examined in isolation. Instead,
it should be determined whether the factors which are present, in combination,
result in a functionally integrated business. In addition, the presence or
absence of any one factor or any particular factors §s not necessarily
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determinative as to whether a unitary business exists, although abserce of 271
of the factors described by subparagraphs 7.20.4.2.7.1 through 7.20.4.2.f.5 of
paragraph 7.20.4.2.Ff of this Subsection will generally result in a finding that
a unitary business does not exist.

7.20048.2.7 Functionally Integrating Factors.-A
non-exclusive 1isting of factors to be considered in determining whether
business segments are functionally integrated appears below.

7.20.4.2.F.1 Intercompany §a1e5, Exchanges, or

Transfers. S e e _
7.26.4.2.f.1.a Sales, exchanges, or transfers

(hereinafter '"sales") of products, services, intangibles or the like between

business segments are important indicia of functional Jntegration. The

significance of intercompany sales will be a function of both the character of
the ftems sold and percentage of total sales ar purchasss represented by the
intercompany szles. Intercompany saies_ at a given Jlevel take on greater
significance if there is a lTimited sales or purchasing market for such ftems or
if valuable trade name or other intangibles are associated with such sales, or
both.

7.20.4.2.1.1.b.The fact that intercompany sales.
are at a readily determinable market price does not negate the importance of
such sales as & functionally integrating factor, because such sales generally
represent an assured market for the seller and 2 guaranteed source of supply for
the purchaser.

7.20.4.2.f.1.c As the percentage of intercompany
sales to the total sales of the selling segment increases or as the parcentage
of intercompany purchases of the purchasing segment's total purchasess increases,
the more important such purchases and sales become as a unitary factor.

For purposes of this subparagraph, where goods,
services, or intangibles are transferred without charge, percentages of cost (or
cost of goods scld) may be used in lieu of percentage of sales or purchases.

For purposes of this subparagraph management stewardship activities are not
considered an intercompany sale or transfer of services. Generally,
intercompany sales or purchases in excess. of 10% will be considered a
significant, although not necessarily determinative, unitary factor. Sales of
Tess than 10% become relatively less significant as the percentage of sales
declines, but 2 small percentage of szles may nevertheless be considered
significant if the sales represent goods or services which are particularly
important to the purchaser®s operations.

7.20.4.2.f.1.c.1 Example.-Business
segments A and B are commonly owned and controlled. Segment A grows citrus and
other fruit. Segment B manufactures scft drinks. A sells to B oils extracted
from the skin of a2 special varfety of fruit for use in B's soft drinks. This
oil is not s1gn1f1cant1y availabie from cther sources. The sales represent only
a small portion of A's total sales and B's total purchases. The unusuzl flavor
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produced by the oil is a major factor in the character of the soft drink.
Consumer taste tests demonstrate a strong preference for the soft drink with
this o011 as an ingredient. The fintercompany sales between A and B wouid he
considered a significant unitary factor.

7.20.4.2.f.1.d Sales, exchanges or  transfars
between business segments may be disregarded where intercompany sales are used
2s a device to assert unitary combination for tax avoidance purposes.

7.20.4.2.7.2 Common Marketing.

7.20.4.2.Ff.2.2 When business segments share
substantial common marketing features, such features can be an important
characteristic of functional dntegration when such marketing results in
significant mutual advantage.. For this purpose, common marketing exists when

7.20.4.2.f.2.a.1 A substantial portion of
the business segments' ©products, sarvices, intangibies, or the like or
distributed or soid tc a common customer,

or

7.20.4.2.1.2.58.2 the business segments use
a common trade name or other common identification and such common
identification 1s a significant factor in purchasers’ decisions to purchase the
respective products or services.

7.20.4.2.f.2.5.2.2 Exampnle.-Business

segments A and B are commenly owned and controlled. A manufaciures small tools
and garden implements. B manufactures aute replacement parts and accessories.
Both A and B Jointly sell a substantial portion of both segment's total
production to various hardware store chains, which then sell beth product lines
to the public. As a2 result of such common sales, both segments are able to
obtain preference on shelf space and greater merchant participation in product
promotion of each segment. Such common sales would be considered a functionally
integrating factor.

7.20.4,2.f.2.a.2.b Example.~Commonly

owned and controlied segments A, B, and C manufacture furniture, carpeting, and
household appliances, respectively. All three product lines are sold under the
name "Tradewell" which is a naticnally recognized trade name. A, B and C
Jointly participate in advertising to pertray the "Tradewell" name as a symbol
of quaiity and value. Based on consumer studies, the "Tradewell" name is a
significant factor 1in the consumer's decision to purchase the respective
preducts.  The common use of the trade name "Tradewell" would be considered a
functicnally integrating factor.

7.20.4.2,f.2.b Common use of an advertising agency
does not constitute common marketing, absent circumstances dascribed zbove. In
addition, shared use of a commonly owned and controlled business segment which
provides advertising services fis not common marketing described by this
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subparagraph, absent circumstances . described above. "(See  subparagraph
7.20.4.2.f.7 of this paragraph).

7.20.4.2.7.3 Transfer _or Pooling of Technical
Information.-Evidence of functional integration may be indicated by transfers ar

pocling of technical information, know-how, or research and development, if such
transfer ovy poaling represents a significant econemy of scale or the information
shared is particuiarly important to the segments' operations.

7.20.4.2.F.4 Common Distribution System.-Business
segments may demonstrate evidence ¢f functionail Tntegration by use of a common
distribution system, under which inventory control and accounting, storage,
trafficking and transportation are controlled through a commen network,

7.20.4,2.f.5 Common Purchasing. -Evidence of
functional 7ntegration may be indicated by common purchasing of substantial
quantities of products, services intangibles, or the 1ike from the same source,
where such purchasing results in a significant economy of scale, or where such
products, services, intangibles, or the Tike are not readily available from
other sources and are particulariy important to each segment's coperations or
sales. . R LT L o SR - :

7.20.4.2.f.¢6 Centralized Management.

7.20.4.2.7.6.a Centralization of management exists
when directors, officers and/or management employees Jointly participate in
management decisions which significantly affect +the respective business
segments.  Transfer of officers or management employees. betwesn business
segments may also provide evidence of centralization of management.

7.20.4.2.7.6.b The mere presence of centralized
management fs not sufficient to support a finding ihat the operations of
commonly owned and controlled business segments are functienally integrated.
Only those centralized management activities which contribute to the integration
of the cperations under consideration constitute a functionally fintegrating
factor. Centralized efforts to fulfill investment stewardship responsibilities,
such as _the implementation of a wuniform system of 9nternal controls, or
regulatory reporting reguirements, such as the establishment of centralized
information processinrg, will not be determinative for this purpose.

7.20.4.2.f.8.b.1 Exampie.~Business
segments A, B, C, D, and £ are commonly ocwried and parts of a Targe hationwide
conglomerate. Segments A, B, C, and D manufacture clothing, furniture, musical
instruments, and bakery products, respectively. Segment E is a bock publisher.
The managers of £ receive monthly financial reports from each of the segments,
review and approve budgets of each segment, review and approve major
acquisitions and new product Tines of each segment, review and approve hiring
and firing of managers of each segment, and provide for intercompany financing.
None of the respective segments has dintercompany sales, common marketing,
pocling of technical knowledge, & <common distribution system, or common
purchases with any other segment. Due to the absence of significant functional
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integration among each of . the respeciive segments, each busfness ..segment
constitutes a separate trade or business.

7.20.4.2.f¥.6.¢c Centralization of management is
more significant as a unitary factor when business segments are engaged in the
same general line of business or constitute steps in a vertically integrated
enterprise than in other business contexts, because of the opportunity the
respective segments have in making use through such central management of
readily transferable knowledge and expertise of the cperations of the other
segment, and developing coordination between the business segments.

7.20.4.2.F.7 Qther Factors.-Functional integration of
business segments will generally not be evidenced by such factors (alone or in
combination with other factors described by this subparagraph) as common or
intercompany financing (other than between financial institutions), advertising
(in the absence of common marketing described by subparagraph 7.20.4.2.f.2 of
this paragraph), labor relations, warehousing (in the absence of a central
distribution system described by subparagraph 7.20.4.2.f.4 of this paragraph),
pension plans, insurance, and perscnna] recruiiment.

However, where & factor or factors described by
subparagraphs 7.20.4.2.f.1 through 7.20.4.2.f.5 of this paragraph do not clearly
demonstrate that functional integration exists, the factor or factors described
in  this subparagraph may, in combination with +the facters described in
subparagraphs 7.20.4.2.f.1 through 7.20.4.2.f.5 of this paragraph, demonstrate
sufficient additional evidence of functional integration to warrant a finding
that a unitary business exists.

7.20.4.2.¥.8 Facteors Accorded Little Weight.-Factors
such as common legal services, accounting, tax administration, and financial
reporting will generally be accorded 1little weight 1in the determination of
whether business segments are functionally integrated.

7.20.4.2.¢ The presence of a unitary business will be
presumptively shown by the presence of the following:

7.20.4.2.9.1 Same g¢eneral Tine of business: There is
a strong presumption that a corporaticon or a commonly owned and controlled group
of corporations is engaged in a unitary business when its activities are in the
same general Tine. For example, a corporation which operates a chain of retail
grocery stores will almost always be engaged in a unitary business.

7.20.4.2.9.2 Steps in a vertical Dprocess: A
corporation or a commonly cwned cor controlled group of corporations is almost
always engaged n a unitary business when fts various divisions or segments are
engaged in different steps in a vertically structured enterprise. For example,
a corporation which explores for and mines copper ores; concentrates, smelts and
refines the copper ores; fabricates the refined copper inte consumer products
and distributes such products (whether by intercompany fea or purchase, or
without charge} is engaged fn a unitary business, regardless of the fact that
the various steps in the process are operated substantfally independently of
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each other with only general supervision from the corporation's executive
offices. T : e — R

7.20.4.2.h Business segments which are neither in the
same general line nor steps in a vertical process are presumptively engaged in
separate businesses, absent a determination that the respective segments are
functionally integrated. :

7.20.4.2.7 In the event that a business segment fis
functionally integrated with a second business segment and the second business
segment 1is functionally integrated with a third business segment, the first,
second and third business segments constitute 2 unitary business notwithstanding
the fact that the first and third business segments are not functicnally
integrated with each other. The preceding sentence shall nct apply where the
second business segment's functional 7ntegration is not substantial viewed from
the perspective of either the first or third business segment.

7.20.4.2.9.1 Example.-Business segments A, B, and C

are commonly owned and controlled. A is an architectural firm. B is a
construction company which builds office and apartment buildings. g is a
manufacturer of finished steel. A provides architectural services to B,

representing half of the total architectural services it provides. C designs,
Tabricates, and sells the superstructures used in the construction of B's office
and apartment bufldings.  The steel superstructures constitute 20% of B's
construction purchases. A and C have no intercompany sales, common marketing,
pooling of technical knowledge, common distribution system or common purchases.
Nevertheless, A, B, and C constitute a wunitary business because B is
functionally integrated with both A and C.

7.20.4.2.4.2 Example.-Business segments A, B, and
are commoniy owned and controlled. A is in the business of oil exploration,
extraction and refining. B is a charter air transportziion company. € produces
motion pictures. A and C have no intercompany sales, commeon marketing, pooling
of technical knowledge, or common distribution system. A uses B's service for
transporting ofl executives, engineers and geclogists to remote oil exploration
and driliing sites. C uses B's services for flying movie axecutives and actors
to movie Tocations and business meetings. A and C's common purchases are
Timited to the transportation services provided by B. A's use of B's service
constitute 20% of B's total charter szles. C's use of B's service constitutes
40% of B's total charter sales. However, B's service represents less than a
hundredth of a percent of A's total purchases and only two tenths of a percent
of C's total purchases. Despite the fact that B is functionally integrated with
both A and C, A, B, and C do not constitute a unitary business,

7.20.4.2.3 ¥here the taxpayer asserts that business
segments are unitary, the taxpayer shall have the burden of procf. Failure by
the taxpayer to produce reguested evidence which 1ies within the contrcl of the
taxpayer gives rise to a presumption that the evidence would be unfavorabie if
provided. L .

7.20.5 Burden of Proof. . _
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7.20.5.1- In any proceeding before the tax commissioner or in any
court in which employment cof one of the methods of allocation or apporticnment
provided for in paragraph (1) or {2), Subsection {h), of W. Va. Code § 11-24~7
is sought, on the greound that the allocation and apportionment provisions of
Subsecticons (d) and (e) of W. Va. Code § 11-24-7 do not fairly represent the
extent of the taxpayer's business activities in this State, the burden of proof
shall: (1) If the tax commissioner seeks empioyment of one of such methods, be
on the tax commissioner, or (2) if the taxpayer seeks employment of one of such
cther methods, be on the itaxpayer.

§ 110-24-7a. Special Apportionment Ruies For Motor Carriers.

7a.1 Motor carriers of property or passengers shalil apportion the business
inceme component and the nonbusiness income component which is not allocated
pursuant to W. VYa. Code § L1-24-7 of their adjusted federal taxable income of
this State by the use of the ratic which their total vehicle miles in this State
during the taxable year bears to _total vehicle miles of <the corporation
everywnere during the taxable year, except as otherwiss provided.

7a2.2 Definitions for purposes of this Section..

7a.2.1 MMotor carrier" means any corporation engaging in the
transportation of passengers or property or both, for compensation by motor
propelled vehiclie over roads in this State, whether traveling on a scheduled
route or ctherwise. N

7a.2.2 "Wehicle mile” means the operation of a motor carrier over a
distance of one mile, whether owned or operated by a corporation.

7a.3 When_special apportionment rules for Motor Carriers inapplicable.

7a.3.1 IT a motor carrier neither owns nor rents real or tangible
personal property located in this State, has made no pick-ups or deliveries in
this State, and which has traveled Tess than fifty thousand vehicle miles in
this State during the taxable year, then the special apportionment rules in
W. Va. Code § 11-24-7a shalil not apply.

7a.3.2. If a mdtor carrier neither owns nor rents any real or
tangible personal property located in this State, except vehicles, and which
makes no more than twelve trips into eor through this State during a taxable year
the special appertionment rules shall not apply.

7a.3.3 Mileage traveied wunder fifty thousand miles or mileage
traveled in this State during the twelve trips into or through this State may
not represent more than five percent of the total motor vehicle miles iraveled
in all states during the taxable year.

§ 110-24-8. Accounting Periods And Methods Of Accounting.

8.1 Period of computation of Wast Virginia taxable income.
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8.1.1 - For purposes of the tax imposed by this article, a
taxpayer's taxable year shall be thas same as the taxpayer's taxable year for
federal income tax purposes. . ... . .. :

8.2 Change ¢f taxable year. .. = _

g.2.1 If a taxpayer's year is changed for federal income tax
purposes, the taxpayer's taxable year for purposes of this article shall be
similarly changed. - , ,

8.3 Methods of accounting.

8.3.1 Same as Federal.

8.3.1.1 _A taxpayer's method of accounting under this article
shall be the same as the taxpayer's method of accounting for federal income tax
purposes. ‘In the absence of any method of accounting for federal income tax
purposes, West Virginiz taxable income for purposes of this article shall be
computed under such method that fn the opinion of the tax commissioner cliearly
refiects such income. o S o

§.3.2 Change of Accounting Methods.

8.3.2.1 If a taxpayer's method of accounting is changed for
federal income tax purposes, his method of accounting for purposes of zthis
article shall be changed so that it conforms to the method used for faderal
income tax purpcoses. . o - B : - .

8.4 Adjustments. T LT ) L

8.4.1 In cemputing a taxpayer's West Virginia taxable income for
any taxable year under & method of accounting different from the method under
which the taxpayer's West Virginia taxable income for the pravious year was
computed, there shall be taken 1into account those adjustments which are
determined, to be necessary solely by reason of the change in order to prevent
ameunts from being duplicated or omitted.

8.5 Limitation on additional tax. . .. e

8.5.1 Change Other Than to Installment Method.

8.5.1.1 If a taxpayer's method of accounting is changed, other
than from an accrual to an installment method, any additional tax which results
from adjustments. determined to be necessary solely by reason of the change shall
not be greater than if such adjustments were ratably allocated and included for
the taxable year of the change and the preceding taxable years, not in excess of
two, during which the taxpayer used the method of accounting from which the
change is made. - D R .

8.5.1.2 Procedure for determining tax Tiability under the
provisicns of West Virginia Code § 11-24-8(e).
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8.5.1.2.a Compute tax for the current year using the regular
method, including determinztion of effective tax rate.

£.5.1.2.5 Multiply the dollar amount of the income
adjustment included in the West Virginia taxable income by the current year
effective tax rate.

8.5.1.2.¢c Pro-rate the adjustments over the current tax year
and over no more than two of the precading tax years.

8.5.1.2.4 Multiply the deTlar amount of the adjustments
allocated to each of the years, to the extent the adjustments were included in
West Virginia taxable income, by the effective tax rate applicable to each of
the years. o ' "

8.5.1.2.4.1 Example.-Corporaticn K veported income
adjustments on Federal Form 1120 of $100,000. The effective tax rate for the
year is 9.675%... . The income tax on the adjustiments is $9,675 ($100,000 x.
.08675).. The pro-ration over three years is: .. . _

1/3 of Proration - Tax
Adjustment Appiicabie Tax Reduction
Year Amount _ Tax Rate ___Amount
19X3 $33,333.33 x .0967% = $3,2258
19%2 33,333.733 x .0825 = - 2,750
19X1 33,333.33 x  .0475 = 2,250
38,225

The tax Tiability reduction for the current year fis
£6,675 - $8,225 = 81,453, . - .

8.6 Change From Accrual to Installment Msthod.

8.6.1 If a taxpayer's method of accounting is changed from an
accruai to an instaliment method, any additicnal tax for the year of such change
of method and for any subsequent year which is attributable to the receipts of
installment payments properly accrued in a prior year shall be reduced by the
portion of tax for any prior taxable year attributable to the accrual of such
installment payments.

8.7 Application of federal accounting adjustments.

8.7.1 Notwithstanding any of the other vrovisions of this Section,
any accounting adjustments made for federal income tax purposes for any taxable
year shall be appifed in computing the taxpayer's taxable income for such
taxable vear.

8.7 Taxpayer currentiy on the installment method of accounting.
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8.7.1 It a taxpayer is using the installment method of accounting
cn cr befora July 1, 1967, any tax for the year of the snactment of this article
and for any subsequent year which is attributable to the receipts of installment
payments properly accrued in a period prior to the enactment of this article and
which were subject o the privilege tax as imposed by article thirteen of
chapter eleven of this Code shall, be reduced by the portion of such privilege
tax previously paid on such receipts.

§ 110-24-9. Reserved for Future Use.

§ 110-24-9a. Severance Tax Credit Against Corporation Net Income Tax.

2a.1 A credit is allowed against the primary corporation net income tax
equal to the amount of the taxpayer's liability for a taxablie year for the
severance tax imposed in W. Va. Cocde § 11-13A-1 &t seq.

9a.2 Limitations.

9a.2.1 ~ The severance tax credit is limited to the smallest of the

following: o o )

9a.2.1.1 The amount of the severance tax. imposed.

92.2.1.2 Fifty percent of the amount of the Corporation Net
Income Tax before credits.

9a.2.1.3 Fifty percent of +the Corporation Net Income Tax
1iabiiity imposed upon net income derivad from activity or activities subject to
the severance tax. L .

9a.3 If a taxpayer elects to take the severance tax credit, it shall make
an adjustment pursuant to W. Va. Code § 11-24-6 increasing its federal taxable
income In the amount of the severance tax 17ability taken as a deduction for
federal income tax purposes Tor the taxablae year.

Sa.4 For purposes of the severance tax credit against the corporation nst
income tax, the severance tax 1fability of a taxpayer 1is the severance tax
1iability computed without reduction for the tax credit for coal Toading
facilities, the tax credit for industrial expansion or the revitalization credit
allowed for such year. '

Sa.b Election.

8a.5.1 Instead of taking a severance tax credit a taxpayer may, at
its option, retain the deduction for severance tax 1iability taken for federal
ncome tax purposes on its return for the taxable yaar.

Sa.6 Example.-Company A is engaged in coa’ mining and glass manufacture in
West Virginia. Company A has a federal taxable income of $1,675,000, and a West
Virginia net income of $1,500,000 after making the adjustments prescribed in
W. Va. Code § 11-24-6. After allccation and apportionment, the company has a
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West Virginia taxable income of $750,000, of which $250,000 was derived from
coal mining in this State subject to the severance tax. Its seyerance tax
Tiability for the tax year if $36,000. After taking the coal lcading facilities
credit, the industrial expansion credit and the ravitzlization credit against
its severance tax Tjability, the company actually paid 34,500 in severance tax
1iability. The company may elect to forego the severance tax credit and retain
the $4,500 deduction taken for federal fincome tax purposes. I the company
elects to take the severance tax credit, it must add back as an adjustment under
W. Va. Code § 11-24-6 the $4,500 taken as a deduction for severance taxes on its
federal return for the taxable year. Next, the company must calculate the
pertinent limitation. In this example, the corporation net income taxes on the
net income giving rise to the severance tax credit is $23,625 ($250,000 net
income from coal mining multipiied by the applicable corporation net income tax
rate of 9.45% percent.) Fifty percent of this is $11,813. Thus, if Company A
elects to take the severance tax credit, the credit will be Timited to a maximum
of $11,813. Note that for purposes of the severance tax credit, the entire
severance tax Tiability without reduction fTor credits is used. The credit is
limited to the Tesser of: (1) the severance tax Iiability ($36,000.00); (2)
Tifty percent of the overall corpcoration net income tax Tiabiiity ($750,000.00 ¥
tax rate(s) - 2); or (3) fifty percent of corporate net income tax liability
attributable to the net idncome giving rise to the severance tax credit
($250,000.00 X tax rate(s) - '2).

§ 116-24-9b. Reserved for Future Use.

§ 110-24-9c. Research And Development Credit.

c.1 Credit Allowed. L L L

9c.1.1 There is allowed a research and development credii against
the corporation net income tax.

" 9¢.2 Amount of Credit and Limitatigns. . o

9c.2.1 For property and services purchased for an eligible research
and development project the amount of allowabie credit shall be equal to ten
percent of the eligible investment made for an eligible research and development
project. : ' B : R

9c.2.2 The allowable credit shall be applied over a ten-year period

of one tenth of the amount thereof per taxable year, beginning with the taxable
year in which the eligible investment if first placed in service or used in this
State, or is expensed for federal income tax purposes.

9c.2.3 No carryover to a subsequent tax year or carryback to a2
prior taxable year is allowed for the amount of any unused portion of any annual
credit aliowance. Any unused credit is forfeited.

9c.2.4 The amount of the credit may not reduce by more than fifty
percent the amount of the net tax 1fability of the taxpayer for the taxable
year.
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9c.2.5. No credit is allowed for any properiy purchased prior o
Juiy 1, 198G, U

9c.2.6 No credit is allowed for any propariy purchased for an

el1igible research and _development project when such property 7s used to
determine the gligible investment for purposes of the industrial expansion or
revitalization credit against any tax or taxes, or for purposes of the business
investment and_Jjobs expansicn credit against any tax or taxes.

Sc.2.7 If a taxpayer elects the research and development credit,
ona-tenth of the entire amount of the eligible investment upon which the credit
is predicated and which was taken as a deducticn.in. determining its taxable
income for the taxable year shall be an fncreasing adjusiment to federal taxable
ncome under W. Va. Code § 11-24-6.

9c.3 Eligible Investment.

8c.3.1_ . Generai.

9¢.3.1.1_.The 2ligible or gualified investment in a research and
development project shall bs the sum of the applicable percentage of the cost of
land and depreciable property purchassd for the conduct of an eligible research
and development project, which s placed in service or usz in this State during
the taxable year, plus the amount of qualified research expenses deducted by the
eligible taxpayer for federal income tax purposes. For purposes of the research
and deveiopment credit against %he corporation net fncome tax, deprecizable
property includes property for which an election was made to expense such
property under Section 179 of 'the Internal Revenue Code of 18986.

8c.3.2 Apnlicable percentage of property.

9c¢.3.2.1 For purposses of the ressarch and development credit,
the applicable percentage for land and depreciable property Ts:

Useful Life: ' " Apnlicable Percentage:
Less than & years ' 33 1/3
6 years to less than 8 years _ ) . 56 2/3
8 years or more Ll .. 108

Sc.3.2.2 .The useful 1ife of any property is determined as of the
date such property is first placed in service or use within this State. by the
taxpayer, determined in accordance with federal income tax law.

9c.3.2.3 Company X, Inc. purchased research and development
equipment fn 1985. At that time, the equipment had a ten year useful life for
federal income tax purposes. Company X paid $50,00C for the property in 1985,
and expensed $5,000 of the property in 1985, pursuant teo Section 179 of the
Internal Revanusz Code. Company X moves Tts research center to Charleston, West
Yirginia in 1890, For purposes of the research and devaTlopment credit, Company
¥ will use 33 1/3 as the applicable percentage, since the property had a useful
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1ife of less than six years when the property was first placed intc service in
West Virginia. The entire $50,000 wouid count as depreciable property even
though the taxpayer expensed $5,000 pursuant to IRC § 178.

9c.3.3 Cost of Property.

9c.3.3.1 The cost of each property purchased for the conduct of
an eligible research and development preject shall be determined in accordance
with the following rules: , ,

9c.3.3. 1.2 Trade-ins.-Cost shall rot inciude the value
of property given in trade or exchange for the preperty purchased for conduct of
the ressarch and development project.

%9c.3.3.1.b Damadged. destroved or stolen property.-If
property is damaged or destroyed by fire, flood, storm or other casualty, or is
stolen, then the cost of replacement property shall not include any insurance
proceeds received in compensation fTor the less.

9c.3.3.1.c _ Rental! Property.-The cost _of property
acquired by Tease for a term of ten years or longer shall be one hundred percent
of the rent reserved for the primary term of the Tease, not to exceed twenty
YEars.

9c¢.3.3.1.d .- Property nurchased for multiple use.-The cost
of property purchased for muitiple business use including direct use in the
conduct of .an eligible research and development project, together with some
other business or activity not eligible under this Section, shall be apporticned
between such activities. The amount apportionad to the conduct of the eligible
research and development project shall be cunsidered to be eligible Tnvestment
subject to the conditions and Timitations of this Section.

9c.3.3.1.e . SeTlf-constructed oproperty.-In the case of
self~constructed property, the cost thereof shall be the amount properly chargad
to the capital account for depreciation in accordance_with federal income tax
Taw. . : = .

9c.3.3.2 Qualified research expenses.-For _purposes of this

Section:

9c.3.3.2.a . "Quaiified resecarch expenses' means the sum
of in-house and contract ressarch expenses for qualified research, allocated to
this State, which are pafd or fincurred by the eligible taxpaver during the
taxable year in carrying on any trade or busiress taxable under W. Va. Code
§ 11-24-1 et seq. In no event may "qualified research expenses’ include any
expense that must be capftalized and depreciated for federal income tax
purposes, or any expenditure pald or fincurred for the purpose of ascertainming
the existence, location, extent or guaiity of any deposit of coal, limestone or

other natural rescurce, including oil and natural gas.

8c.3.3.3 "In-house research axpenses' means:
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9c.3.3.3.2 = Wages paid or fncurred to an employee for
gualified servicas performed in this State by such employee;

8c.3.3.3.b Amounts paid or incurred for supplies used in
the conduct of qualified research in this State; and

8c.3.3.3.c. ~ Amounts paid or incurred to another persen
for the right to use personal property in the conduct of quaiified research in
this State. _ U B

9¢.3.3.4 "Qualified services' means services consisting of:

9c.3.3.4.a Engadging in qualified research in this State;
cr

9¢.3.3.4.b Engaging in the direct supervisicn or direct
support of research activities 1in this State, which constitute qualified
research.

I substantialiy all of the services .performed by an
individual for the taxpayer during the taxable year consist of services meeting
the requirements of subparagraph 9c¢.3.3.4.2 or 8¢.3.3.4.b, the term "qualified
services’ means all services performed by such individual for the taxable year.

9c.3.3.5 "Supplies" means any tangible property other than:
9¢.3.3.5.a .. Land or improvements to Tand; and

9c.3.3.5.b Property of a character subject to
depreciation for federal income tax purposes.

9¢.3.3.6 "Wages" has the meaning given to such term by Section
3401(a) of the Internal Revenue Code of 1986, as amended. In the case of
seif-employed individuals and owner-employees (within the meaning of Section
£01(c)(1) of said Internal Revenue Code), the term "wages" includes the earned
income (as defined in Section 401(c)(2} of said Internal Revenue Code. of such
employee. The term "wages" shall not include any amount taken inteo account in
determining the federal targeted Jjobs credit under Section 51(a} of said
Internal Revenue Code. I -

9c.3.3.7 '"Contract research expenses' means:

9¢.3.3.7.a2  In gane¥El, §ixty-five percent of any amount
patd or incurred by the taxpayer fo any person (other than an empioyes of the
taxpayer) for qualified research.

9¢.3.3.7.b If any ‘contract research expenses paid or
incurred during any taxable year are attributable to qualified research to be
conducted after the close of the taxable year, such amouni shall be treated as
paid or incurred during the taxable year during which the qualified research is
conducted.
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8c.3.3.8 "Qualified research" means research and development
conducted for purposes .relating to the technical, ecenomic, financial,
engineering or marketing aspects of expanding markets for and increasing sales
of this State's natural resource products or manufactured products, or both:
Provided, That it shall not include:

9c.3.3.8.a Research or development conducted outside

this State:

9¢.3.3.8.b Research or development not directly related
to increasing the uses for and sales of this State's natural resource products
and industrial products;

8c.3.3.8.¢ . Research in the social sciences or
humanities; or

9c.3.3.8.d Research and development to the extent funded
by any grant, contract or gtherwise by another person (or any governmental
entity). _ _ . _

9¢. 3.4 Resegarch Dy colleges, universities and certain research
organizations.-In general, sixty-five percent of the amount paid or incurred by
a corporation te any nenprofit educational organization which is an institution
of higher aducation, (as defined in Section 3304(f) of the Internal Revenue Code
of 1988, as amended), an finstitution of nigher educatfon subject to the
jurisdiction of the West Virginia board of regents, cor any other nonprofit
organization exempt from federal fncome taxes which is organized and operated
primarily to conduct scientific research and is not a private foundation for
federal income tax purposes for research to be performed by such organization
shall be treated as contract research expenses. The preceding sentence shall
apply only if the amount 7s paid or incurred pursuant to a written research
agreement between the corporation and the gualified organization.

8c.3.5 Standards for determining gqualified research expenses.-In
prescribing standards feor determining which research and development expenses
are considered te be West Virginia qualified research expenses for purposes of
this Section, the tax commissioner may consider:

9c.3.5.1 The place where the services are performed;

9c.3.5.2 the residernce or business location of the person or
nersons perferming the services;

9c.3.5.3 the place whare gqualified vresearch supplies are
consumad; and , :
