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CORPORATION NET INCOME TAX

§ 110-24-1. General.

1.1 Scope. - These Tegislative regulations are intended to explain and
clarify the West Virginia Corporation Net Income Tax as set forth in W. Va. Code
§ 11-24-1 et seq. This rule repeals and replaces all prior Corpeoration Net
Incoms Tax regulations. ) T '

1.2 Authority. - These legislative regulations are issued under authority
of W. Va. Code 8 2%A-3-1 et seq. and W. Va. Code § 11-10-5.

§ 110-24-2. Introductory Statement. - The West Virginia Corporaticn Net
Income Tax became affective July 1, 19487, and is a confermity %ax in that ft
utilizes federal taxable income as z starting peint to determine West Virginia
taxable income and in that 7t adopts federal definitions wherever possible.
ATtheough the West Virginia Corporation Net Income Tax s net a unitery tax, it
does, 1in many aspects resemble a modified waters edge unitary tax, with a
throwout rather than a throwback ruile.

A throwout rule eliminates from the denominator of the saies factor ail
destination sales to those states in which the taxpayer transacts no business,
sales to those states where no business is subject tc a corporation income tax,
or where the destination state Tlacks Jurisdiction to impose a corporation net
income tax, frrespective of whether such state does or does not impose such tax.
The West Virginia Corporation Net Income Tax recently switched from a throwback
rule to a throwout rule. .

West Virginia's jurisdiction to impose the Corporation Net Income Tax has
been somewhat 1imited by Public Law 86-272 [15 USC § 381 la]. Under Public Law
86-272, certain activities by a corporation in this State are exempt from net
income taxation. These activities include: activity in the State by employees
soliciting orders where the employess have no authority %o accept the orders;
activities by employees displaying or promoting goods in this State without
soliciting or taking orders; solicitation activities by nonemployee
representatives conducted through an office or other business location in this
State; and mere delivery cf goods in this State by company-operated vehicles.
These activities are . protected regardless of how frequentiy they occur.

The overall schems cof the West Virginia Lorporation Net Income Tax 1is
predicated upon a corporation’s federal taxable fncome. The Corporation Net
Income Tax begins with federal taxable income, and makes certain incresasing or
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decreasing adjustments, or both, as applicable. A West Virginia corporation
transacting business only. in West Virginiz will have obtained West Virginia
taxable income at this pofnt. A corporation transacting business partially

within this State and partially outside this State must take a further step to
arrive at West Virginia taxable income: alloccation and apportionment.

After adjusting, allocating and apporticning federal taxable income to
obtain West Virginia taxable income, a tentative tax Tiability is computed.
Various tax credits are applied to this to determine ultimate tax TiabiTity..

§ 110-24-3. Definitions.

3.1 Meaning of terms — general rule. - Any term used in West Virginia Code
§ 11-24-1 et seq., and in these- regu?at1ons have the same meaning as when used
in a comparable context in the Taws of the United States of America, as those
Taws relate to federal income taxation, unless a different meaning is clearly
required by the context or by specific definition in article twenty~four, or in
these regulations.

3.1.1 Any reference in article <twenty-four, and in these
regulations, to the laws of the United States means the provisfons of the
Internal Revenue Code, as amended, and such other provisions of the laws of the
United States of America as those laws relate to the determination of income for
federal income tax purposes. Refer to W. Va. Code § 11-24-3 for the most recent
updating of terms used in article twenty-four.

3.1.2 _ The term "Internal Revenue Code" means the Internal Revenue
Code of the United States of America as enacted and amended from time to time by
the Congress of these United States .and signed into law by the President of
these United States, or that otherwise becomes Taw. S

3.1.2.1 Example. - If on September 18, 1988, the United States
Congress enacts _a statutory provision making re?1gwous groups subject to the
federal fncome tax the Taw will have no effect on the West Virginia Ccrporation
Net Income Tax fo% the 1988 tax year, or subsequent %tax years, until such time
as the West Virginia Legislature enacts az law updating the terms used in the
West Virginia Corporation Net Inceome Tax to haye the same meaning as those used
in the Internal Revenue Code through the first day of January, 1989.

3-72 § 110-24-3a. Specific Terms Defined. - For purposes of these
;eguiatwons and fer the purposes of the West Virginia Corporation Net Income
ax:

37277 3a.1 The term "business income" means income ar1s1ng from
transactions and. activity in the regular course cof a taxpayer's trade or
business and includes fdncome from tangible and intangible property 1if <the
acquisition, management and disposition of the property or the rendering of,
services in connection therewith constitute integral parts of a the tatpayer s
reguiar trade or business operations.
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3+2+%7% 3a3.1.1 Example. - Alpha Corporaticn is in the cable
talevision business. In tax year 1989, Alpha Corporation liquidates cne of its
subsidiaries. Any income recognized for federal income tax purposes that

results solely from the Tiquidation of ths subsidfary will not be businass
incoma.

3-#:2 3a.2 The . term "commercial domicile" means_ the principal
place from which the trade or business of the taxpayer is dirscted or managed:
Provided, That the commercial domicile of a financial organization, which is
subject to reguiation as such, shall be at the p]ace designated as its pr1nc1pa1
office with its requiating authority

3273 33.3 The  term "compensation" means wages, salaries,
commissions and any other form of remuneration paid to employees for persona1
services unless excluded from_ such employees' taxable income under the Internal
Revenue Code, such as, certain fringe benefits.

3-7-4 33.4 The term "corporation" includes a Jjoint-stock company
and any association or other arganization which is taxable as a corporation
under federal income tax Taw. .

3-#£+5 3a.5 The term "delegate," as used in the phrase "or his
delegate,” when ‘used in reference to the Tax Commissioner, means any officer or
employee of the State Tax_ Department duly authorized by the Tax Ccmmissioner
directly, or indirectly by one or more redelegaticns of authority, to perform
the functions mentioned or described in Article-twenty-four-Ehapter-eieven—of
the-West-Yirginia-Code W. Va, Code § 11-24-1 et seq, or in these regulations.

3776 32.6 The term "domestic corporation" means any corporation
crganized under the laws of the State of West Virginia, or chartered by the
Secretary of State of West Virginia, and certain corporations organized or
incorperated under the laws of the State. of Virginia if, but only if, such
corporations were chartered or organized under the laws of Virginia prior to the
twentieth day of Juna, one thousand eight hundred sixty-three. Every other
corporaticn is a foreign corporation. '

37877 3a.7 The tarm "engaging in business" or "deing business"
means any activity of a corporation which enjoys the benefits and protection of
government and Taws in this State.;- except- for- mereidy- regtsterfng- with- the
Sesretary-of-State-to-do-bosinass-fn- thTS Stater

3-2-8 3a.8 The term "Federal Form 1120" means the annual federal
income tax veturn of any corporation made pursuant to Subctapter—e ef the United
States Interhal Revenue Code of 1986, as amended, or in successor provisions of
the laws of the United States, in respect to the federal taxable income of a
corporation, and filed with the Internal Revenue Service, or successor agency
thereto. In +the case of a corporation that elects to file a federal income tax
return as part of an affiliated group, but files as a separate corporation under
this article, then as tc such corporation Federal Form 1120 means it pro forma
Federal Form 1120. o ) i
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3-2:5 3a.9 The term '"fiduciary" means any person or entity acting
in a fiduciary capacity for any other person or entity, and includes a guardian,

trustee, executor, administrator, receiver, conservator, but does not include
officers, directors, attorneys, real estate brokers or certified public
accountants to. the extent these do not act as a guardian, trustsze, executor,

administrator, receiver or conservator.

3a.10 The term "fipancial organizaticn" means:

32.10.1 A holding company or a subsidiary thereof. As used in this
section "holding company™ means a corporation registered under the Federal Bank

Holding Company Act of 1856 or req1stered as a _savings and loan holding company

other than a diversiiied savings and loan ho1d1nq company (as defined in Section

408(2)(13(F) of the Federal Nationat Housing Act (12 U.S.C. 1730(a)(1)(F));

3a,10.2 A requlated fipnancial corpgration or a subs1d1ary thereof.

As used in these requlations "requlated financial corpdratton means:

33.10.2.1 An_finstitution, the deposits, shares or accounts of
which are insured under the Federal Deposit Insurance Act or by the Federal

Savings and Loan Insurance Corporat1on

32.10.2.2 An institution that is a member of a Federal Home Loan

Bank:

32.10.2.3 Any other bank or thrift institution incorporated or
organized under the laws of a state that is engaged in the business of receiving

deposits; . , -

32.10.2.4 A credit union f{ncorporated and organized. under the
Taws of this State; '

32.10.2.5 A production credit association organized under 12

U.s.C. 2071, - . - = R .

32.10.2.6 A corporation organized under 12 U.S.C. 611 through 631
(an Edge Act corporaticn); or

3a.10.2.7 A federal or state agency or branch of a foreign bank
{as defined n 12 U.S.C. 3101}; or ‘

3a2.10.3 A corporation which derives more than 50% of its gross
business income from one or more of the following activities:

32.10.3.1 Making, acgquiring, seliing or servicing 1dans or
extensions of credit. Loans and extensions _of credit include:

3a.10.3.%.a . Secured or unsecured consumer Toans;

3a.10.3.1.b Instaliment obligations;
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32.10.3.1.¢c Mortgages or other loans secured by real

estate or tangible persona)l property

32.10.3.1.d Credi@ card loans;

3a.10.3.1.¢e Secured and unsecured commercial loans of any
iype: and T o -

33.18.3.1.°F Loans arising in factoring.

3a.10.3.2 Leasing _or acting as an_agent, broker or advisor in
connection with Teasing veal and personal property that 1is  the economic
ecuivaient of an extension of cred1t (as defwned by the Federa] Reserve Board in
i2 C.F.R, 225, 25(b)(5)) ) ) -

32.10.3.3 Operating_a credit card business.

3a.10.3.4 Rendering estate or trust services,

3a.10.3.5 Receiving, maintaining or otherwise handling deposits.

33.10.3.6 Engaging in_any other activity with an economic effect
comparable to_those activities described in Section 32.10.3.1 through 3a.10.3.5
and the subsections thereof of these regu?at1ons )

3-£-38 3a.1l The term "fiscal year”" means an accounting period of
substantially twelve months ending on any day other than the Tast day of
December, or a short taxable year ending on zny day cther than the last day of
December, and on the basis of which period or short taxable year a taxpayer is
reguired to report for federal income tax purposes.

3+2-3% 3a.12  The term "foreign_income" means income not dermved from
sources within the United States and its territories.

3v2+3# 33.13 The term "foreign expense or expenses' means expense or
expenses incurred outside of the United States and its territories.

3-£-33 3a.14 The term *"includes and wnc?udwng whan used within a
definition contained in Artiete-twanty-four-Ghapter-eteven W. Va. Code § 11-24-1
et seq. of- the-YWest-Yirginia-Eode or in these regulations does not exclude

things otherwise within the meaning of the term being defined.

3-2-34 3a.15 The term "nonbusiness income" means all income other
than business income.

3-£-35 3a.16 The term Meerson” is dinterchangeable with the term
"corporation.”

3r£-36 3a.17 . The term "pro formz return’ means tha return which the
taxpayer wouid have fw]ed with the Internal Revenue Service had it not elected
to file federally as part of an affiliated group.
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3:2:17 3a.18 The term "public utility" means any business activity
to which the Jur1sd1ct1on of ‘the Pub11c Servwce Comm1ss1on of West Virginia
extends. ' o - T - - :

3-2-38 3a.19 The term "sales". means al?! gross receipts of the
taxpayer that are business income.

372-15 3a.20 The term "state" means_any state of the United States,
the District of Columbia, the Commonwealth of Puerto Rico, any territory or
possession of the United States, and any foreign country or poiitical

subdivision thereof.

3:2:88 32.21 The term "short perjod" or "short taxable year' means
any pericd of less than twelve months for which the taxpayer filed a federal
return.

37#£-2% 3z2.22 The term "taxable year" means the taxable year or
taxable period for which the taxable income is computed under federal income tax
Taw.

3:2-22 32.23 The term "tax" includes, within its meaning, interest
and additions to tax, unless the intention to give ft a more limited meaning is
disclosed by the context.

3:2:23 32.24 The term "Tax Commigsioner" means the Tax Commissioner
of the State of West Virginia, or his or her delegate. o

3:2-84 3a.25 The term "taxpayer" meaps a corporation subject to the
tax fimposed by Articte- twenty-four- of- Ehapter— e%even- cF the- Codea- of- West
Yivginte W, Va. Code § 11-24-1 et seq.

372:25 3a.26  The term "this code" means the Code of West Virginia,
orne thousand nine hundrad thirty-one, as amended.

372726 3a.27 The term "this State" means the State of West Virginia.

3:2:27 3a.28  The term__"West Virginia taxable income” means the
taxable income of & corporation as defined by the laws of the United States for
federal income tax purposes, inciuding all elections made under such laws, so as
to be the actual taxable income as filed for federal income tax purposes,
adjusted, as provided in West Virginia Code § 11-24-6. In the case of a
corporation having income from business .activity or activities that are taxable
by another state. or states, its West Virginia taxable income shall 'be the
portion of taxable fincome as defined and adjusted and as allocated or
apportioned to this State under West Vwrg1n1a Code §8 11-24-7, 7a or 7b, as

appropriate, . e _ .
§ 110-24-4. Imposition Of Tax.

4.1 For <faxable periods beginning after the first day of July, oane
thousand nine hundred eighty-seven, a tax is imposed by W. Va., Code § 11-24-1 et
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seq. Tor each taxable year upon the West Virginia taxable income of every
domestic or foreign corporation engaging in business in this State or deriving
income . from property, activity or other sources. in this State, except
corporations exempt under West Virginia Code § 11-24-5, at the rate of ninme and
three-quarters percent. Beginning the first day of Juily, one thousand nine
hundred eighty-eight, and on each first day of Jduly thereafter for four
successive _years, the rate shall be reduced by fifteen one hundredths of one
percent per year, with such rate to be nine percent on and after the first day
of July, one thousand nine hundred ninety-two.

§ 110-24-4a. Effect Of Rate Changes Buring Taxable Year.

4a.1 If any Tate of tax _imposed in W. Va. Code § 11-Z4-1 et seq. changes to
beceme effactive before the thirty-first day of December of a calendar year, and
if the taxable year included the effective date for the change of rate, then:

4a.1.1 Tentative tax due $s computed by applying the rate for the
period before the effective date_of the change of rate, "and the rate {for the
period on and after such date, to tha taxable income of the corporation for the
entire taxable year; and

4a.1.2 . The tax for such taxable year shall be the sum of that
proportion of each tentative tax which the number of months in each period bears
to the number of months in the entire taxable year.

4a3.1.3 The above procedure may only be used when the date of the
rate changs 1s other than the first day of the taxabie year.

43.2 For purposes of this Section: |

45.2.1 If the rate changes for taxable years "beginning after" or
"ending after" a certain date, the following day shall be considered the
effective date of the change; and '

42.2.2  If a rate changes for taxable years "beginning on or after”
a certain date, that date shall be considered the effective date for the change
of rate. —

4a.3 Example. - The West Virginia Legislature enacts . a rate change for the
corporation net income tax Daginning after June 30. The corporation net income
tax liability for a calendar year taxpayer is calculated by appiying the former
rate for "the months January through June, and the new rate for July and
succeeding months., A fiscal year faxpayer would use the former rate for those
periods of its tax year occurring befeore June 20. )

§ 110-24-5. Corporations Exempt From Tax.

5.1 The following cecrporations shall be exempt from the tax imposed by
W. Va., Code § 11-24-1 et seq. to the extent provided herein:
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5.1.1 __ Corporations which by reason of their purposes or activities
ara exempt from federal income tax.

5.1.1.1 This exemption shall not apply teo the unrelated
business ~income, as.  defined .in the Internal Revenus Code, of any such
corporation if such income is subject to federal income tax.

5.1.1.2 Example. - A corporation exempt from federal income
taxation under IRC § 501(c)(3) receives $1,000,000 in cash donations and is
bequeathed an unrelated business during the year. The tax exsmpt corporation

operates the business for the vemaindsr of its tax year. The income from
cperating this business s deemed unrelated business taxable fincome by the
Internal Revenue Service.  Such income would also be taxed under the West

Virginia Corporation Net Income Tax. However, the donations would be exempt.

5.1.2 Insurance comparnies which pay this State a tax upon
premiums. - - - .

5.1.2.1  This exemption 1is available if an ‘insurancs company
actually paid the premium tax set forth in W. Va. Ccde § 33-3-1 et seq. for any
year in which an exemption is claimed or would have paid the premium tax but for
the utilization by the taxpayer of any tax cradits allowed or allowable against
the premium tax.

5.1.3 . _ Production credit associations organized under  the
provisions of the federal "Farm Credit Act of 1933." This exemption does not
apply tc any cooperative corporations or associations organized under the
provisions of W. Va. Code & 19-4-1 et seq.

5.1.4 Corporations having in place a valid election to be taxed
under Subchapter S of the Internal Revenue Code.

5.1.4.1 Such corporations must file the finformation return
required in West Virginia Code § 11-24-13b.

5.1.5 Trusts established pursuant to 29 U.S.C. § 186 (enacted as
Section three hundred two(c) of the labor management relaifons act), as amended
prior to the first day of January, 1867.

£5.1.6 Corporations otherwise exempted from the corporation net
income tax by law, e.¢. racing associations, W. Va. Code § 19-23-12; Hospital
service corporations, W. Va. Code § 33-24-4; credit wunions, W. Va. Code
§ 31-10-33; farmer's mutual fire insurance companies, W. Va. Code § 33-22-16;
fraternal benefit societies, W. Va. Code.§ 33-23-29. - .

§ 110-24-6. Adjustments In Determining West Virginia Taxable Income.

6.1 General. - The West Virginia corporation net income tax is, as the
name impifes, a net income tax.. Therefore, certain decreasing and Increasing
adjustments are made to a corporation's gross revenues ta arrive at taxable
income for the purpcses of the West Virginia Corporation Net Income Tax. In
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addition, the West Virginia Corporation Net Income Tax is a conformity statute
in that it utilizes federal taxable income as a starting peint to determine West
Virginia taxable income. A corporation's federal taxable income shall be
adjusted as described in West Virginiz Code § 11-24-6 and in this Section prior
to being allocated and apportioned pursuant to West Virginia Code § 11-24-7. A
corporation transacting all of its business.within West Virginia for an entire
taxable year will nct apportion or allocate its income. The income of such z
corporation will be adjusted under W. Va. Code § 11-24-6.

6.2 Adjustments increasing federal taxable income.

6.2.1 The following increasing adjustments shall be made tc a
corporation's federal taxable income to the extent that any of the ftems are not
already reflectad therein:

6.2.2 Interest or _dividends on cbligations or securities of any
state, political subdivision or authority thereof.

6.2.3 Interest or dividends {less related expenses to the extent
not deducted in determining federal taxable income) on cbligations or securities
of any authority, commission or instrumentality of the United States which the
Jaws of the United States exempt from federal income tax but not from state
income tax.

6.2.4 Income taxes and other taxes, including franchise and excise
taxes which are based on, measured by, or computed with reference to net income,
jmposed by this State or any other taxing jurisdiction, to the extent deducted
in determining federal taxable income. N

6.2.5 Any taxes imposed by this State for which credit against the
West Virginia Covporation Net Income Tax is aliowed pursuant to Article 24,
Chapter eteven 11 of the Code of West Virginia and actually deducted by the
taxpayer in datermining federal taxable income.

6.2.6 The amount of any unrelated business income as defined by
Section 512 of the Internal Revenue Code of 1986, as amended, of those
corporations which by reason of its purposes fis genera11y exempt from federa1
income faxes. ) .. ) _ : o

6.2.7 The amount of any net operating loss deduction taken for
federal income tax purposes under Sectton 172 of the InternaT Revenue Code of
1986, as amended.

6.2.8 . Example. - A West Virginfa corporaticn has the following
items of income: interast from bonds issued by the Commonwzalth of Pennsylvania,
interest on bonds issued by the City of Parkersburg, West Virginia and a federal
net operating loss deduction of £5,000.

The corporation, in determining its federal taxable income, deducted
the amount of interest received from the bonds issued by the Commonwealth of
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Pennsylvania, the interest received. from the bonds issued by the City of
Parkersburg and the net operating loss deduction.

The following adjustments increasing federal taxable fincome are
necessary to arrive at the corporation's West Virginia taxable income. Each
increasing adjustment shall be in an amcunt equal to the amount deducted in
determining federal taxable income. There shall be added to federal taxable
income as an adjustment increasing federal taxable fincome, toc the extent the
same was deducted in arriving at federal taxable fincome: the fnterest received
from the Commonwealth of Pennsylvania and from the City of Parkersburg, and the
amount taksn as a net operating Toss deduction.

6.3 Adjustments decreasing federal taxable income.

£.3.1 .. The following decreasing adjustments shall be made to a
corporaticon's federal taxable fncome to the extent the same fs included therein:

£6.3.2 The gain from the sale or cther dispesiticen of any property
having a higher fair market vajue on July 1, 1967, than the adjusted basis of
that property at said date for federal income tax purposes. I ,

6.3.2.1 The amount of #%his adjustment s Tlimited to that
portion of any such gain which does not excesd the difference between the fair
market value of %he property on July 1, 1967, and the adjusted basis of that
property on said date.

6.3.2.2 Example. - On July 1, 1867 the fair market value of an
itam of personal property owned by a corporation s $1,000, and the
corporation's adjusted basis in that property as of July 1, 1967 is $500. This
property is sold by the corporation on December 31, 1989 for $600 when the
adjusted basis on the property is zero. The corporation is entitled to a
decreasing modification of $500 on iis West Virginia tax return for the 1989 tax
year. 3

6.3.3 The amount of any refund or credit for overpayment of income
taxes and other taxes, including franchise and excise taxes, which are based on,
measured by, or computed with reference to net income, imposed by this State or
any other taxing Jjurisdiction, to the extent actually included in gross income
for federal income tax purposes. S - _

6.2.3.1. The refund or credit for overpayment of these taxss
must have been included by the corporation in its federal taxable income for the
taxable year.

6.3.4 " The amount added to. federal taxable income for the taxable
year due to the elimination of the reserve method for computaiion of the bad
debt deduction.

6.3.5 The full amount of interest expense actually disallewed in
determining federal iaxable income which was incurred or continued to purchase

10
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or carry obligations or securities of any state cor any political subdivision
thereof. : : :

§.3.5.1 . This decreasing modification is Timited to the interest
expense actually disailowed and is made because the income from the obligaticns
or seclrities is an increasing modification to federal taxable income.

6.32.6 The amount requived to be added to federal taxable income as
a dividend received from a foreign corporation under Section 78 of the Internal
Revenue Code of 1986, as amended, by a corporaticn electing to take the foreign
tax credit for federal income tax purposes.

5.3.6.1 For plurposas of this decreasing modification, a foreign
corporation is a corporation not chartered fin the United States or its
territories. . : . o o .

6.3.7 The amount of salary expenses disallowed as a deduction for
federal income tax purposes due to claiming the federal Jobs credit under
Section 51 of the Internal Revenue Cods of 1986, as amended.

6.2.8 The amount included in federal adjusted gross income by the
operation of Section 851 of the Internal Revenue Code of 1986, as amended.

6.2.9 Any amount included in federal adjusted gross income which
is foreign source fncome,

6.3.9.1 Foreign source income includes:

6.32,8.1.a Interest and dividends not derived from sources
within the United States.

6.3.9.1.b Rents, royalties, license and technical fees from
property JTocated outside the United States or from services performed outside
the United States, or from any interest in such property, including rents,
royalties, or Tees for the use or the privilege of wusing any patents,
copyrights, secret process. and formulas, goodwill, trademarks, trade brands,
franchises and other 1ike property cutside of the United States.

6.3.9.1.c Gains, profits or other income from the sale of
intangibie ¢or real property located outside of the United States.

$5.3.5.1.d The provisions of Sections 8£1, 862 and 853 of the
Internal Revenue Code of 1986, as amended, and of the applicable regulations
thereto shall be applied to determine the source of "foreign source" income.

6.4 Net operating loss deductions., - Except as otherwise provided, there
is allowed as a deduction for the taxable year an amount equal to the sggregate
of the West Virginia net operating less carryovers to such year plus the net
ceperating loss carrybacks to such year.

11




State Tax Department
Title 11C
Series 24

6.4.1 A net operating loss deduction s the loss aliowed by West
Virginia Code § 11-24-6 as determined in accordance with Section 172 of the
Internal Revenue Code of 1986, as amended.

6.4.2 Special rules.
£.4.2.1 The West Virginia net operating loss deducticn shall be

made after the aliccation and apportionment, if any, of federal taxable fincome
in accordance with West Virginia Ccode § 11-24-7, 7a or 7b, as appropriate.

5.4.3 For tax years ending prior to July I, 1988, no net operating
loss shall be allowed, and no net operating loss carry?bfﬁard or_carryback shall
arise from any such year unless a federal net operating Joss as_reported for
federal income tax purposes existed for such years. Such loss shall be available
for purposes of the West Vtrqwn1a corporat1cn net income tax only after
adjustment in accerdance with the reguirements of W. Va. Code.§ 11-24-6, as in

effect on January 1, 1988. . ) o

6.5 Special adjustments for expendftures for water and air pollution
control facilities. . : . T ' : : :

6.5.1 Taxpayer election.

6.5.1.1 A corporate taxpayer may elect to make a decreasing
modification to its federal taxable income for certain expenditures for water
and air pollution control facilities. This election shall be made on the tax
return filed for the tax year in which the expenditures were made.

6.5.1.1.a The election, once made, fs irrevocable as to all
amounts paid or incurred for any particular water pollution control facility or
air poliution c¢ontrol facility, whether paid in a single year or paid over
several years. ' B

6.5.2 If the taxpayer makes the election under this Section, there
shall be subtiracted from federal taxable income the total of the amounts paid or
fncurred during the taxable year for the acquisition, constructien or
development within this State for water pollution contrel facilities or air
poliution control facilities as defined in Section 169 of the Internal Revenue
Code, and addsd to faderal taxable dincome the total of the amounts of any
allowances for depreciation and amortization cof such water pollution control
facilities or air pollution control facilities, to the extent deducted in
determining federal taxable income.

6.5.3 If a2 taxpayer's federal taxzble income 1is subject <o
allocation and apportionment under West Virginia Code § 11-24-7, the adjustments
made pursuant to the election herein shall be made to the portion of the
taxpayer's npet income, computed without regard to such adjustments, allocated
and apportioned to this State in accordance with W. Va. Code § 11-24-7, instead
of being made to the taxpayer's federa] taxable income before a11ocatzon and
apportionment thereof.
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6.6 Allowance for certain government obligations and obligaticns secured
by residential property.

6.6.1.. _General. - The Wast Virginia taxable income of a taxpayer
subject to the West Virginia Corporation Net Income Tax as adjusted in
accordance with Subsections (b), (c), (d) and (&) of West Virginia Code
§ 11-24-5 is to_be further adjusted by multiplying the taxable income after the
above adjustments have been made by a fracticn equal to one minus a fraction:

6.6.2. The numerator of which is the sum of the average of the
monthly beginning and ending account balances during the taxable year of the
following: ' ' -

6.6.2.1. Obligations or securities of the United States, or of
any agency, authority, commission or instrumentality of the United States .and
any other corporation or entity created under the authority of the United States
Congress for the purpose of implementing or furthering an objective of national
policy.

6.6.2.2 Obligations of this State and any political subdivision
or authority thereof, ) ) '

6.6.2.3 Investments or loans primarily secured by mortgages or
deeds of trust _on residential property located in this State and occupied by
nontransients.

6.5.2.4 Loans primarily secured by a lien or security agreement
on residential property in the form of a mocbile home, modular home or
double-wide trailer or mobile home, located in this State and occupied by
nontransients.

§.6.2.5 The account balances in any of the above types of
accounts shall be determined at cost in the same manner that such obligatiens,
investments ‘and loans are reported on Schedule L of Federal Form 1120 or its
succeassor.

6.6.3 The denominator of which is the average of the monthly
beginning and ending account balances of the total assets of the taxpayer which
are shown for the taxable year on Schedule L of Federal Form 1120, filed by the
taxpayer with the Internal Revenus Sarvice.. : -

§ 110-24-7. Allocation And Apportionment.
7.1 Genéril. - Any taxpayer having income from business activity which is
taxable both in this State and in another state shall allocate and apportion its

net income as provided herein.

7.1.1 . For purposes of <this Section and West. Virginia Code

§ 11-24-7, the tarm "net income'" means the taxpayer's federal taxable income as .

adjusted by the provisions of W. Va. Code § 11-24-6.
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7.2 "M"Taxable in another state™ defined. -~ For purposes of this Section and
W, Va, Code § 11-24-7, & taxpayer is taxable in another state if:

7.2.1  In that state the taxpayer s subject to a net income tax, a
franchise tax measured by nest {income, a franchise tax for the privilege of doing
businsss, or a corporation stock tax, or

7.2.2 That state has jurisdiction to subject the taxpayer to a net
incoma tax, ragardless of whether, in fact, that state does or does not subject
tha taxpayer to such tax.

7.3 Business activities entirely within West Virginia. - If the business
activities of a taxpayer take place entirely within the State of West Virginia,
the entire net income of such a taxpayer s subject to the Yest Virginia
Corporation Net Income Tax. The business activities of a taxpayer are deemed to
have taken place entirely within this State if a taxpayer is not taxable 1n
ancther state: Provided, That the business activities of a financizl
organization having its commercial domicile_in this State shall be deemed to
take place entirely in this State, notwithstanding that such organization may be
"taxable in_another stzte:" Proyided, however, That the income from the business
activities of a financial organization not having its commercial demicile in
this State shall be zpportioned accerding to the applicable provisions of W. Va.
Code 11-24-1 et seq. o L , -

7.4 Business activities partially within and partially without West
Virginia; allocation of certain specified forms of non-business income, - If a
taxpayer's business. activities take place partially within this 3tate and
partially outside of this State, and that taxpayer is also taxable in another
state, rents and royalties from real or tangible personal property, capital
gains, interest, dividends or patent or copyright royalties, to the extent that
they constitute nenbusiness income of the taxpayer, shall be allocated as
nrovided below.

7.4.1 "Business 1income” defined. - The term "business income"
means income arising from transactions and activity in the regular course of the
taxpayer's trade or.business and includes income from tangible and intangible
property if the "acquisition, management and disposition of the property or the
renderinq of services in connection therewith constitute integral parts of the
taxpayer's regu?ar trade or bus1ness operat1ons See Section 3a.1 of these

requiations. . o ) e

7.4.2  "Nonbusiness inceme" defined. - The term nonbusiness income
means all ‘income other than business {income. See Section 3a.13 of these
regulations. o el

7.4.3 Net rents and royalties constituting nonbusiness income.

7.4.3.1 Net rents and royalties from real property located in
this State are aliocable 1o this State.
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7.4.3.1.a Items of income "allocable or allocated to this
State" means that particular <dtem of income s fully subjected to the
corporation net income tax in this State.

7.4.3.2 Net rents and royalties from tangible personal property
are alliocable to this State:

7.4.3.2.a If and to the extent that property is utilized in
this State than-nat-income~-from-tangibie-personai-properiy-dsed-tn-this-Stata-+s
subiect-to~the-West-¥irgintz-Corporation-Net-Income-Tax-; or

7.4.3.2.b #Ff In their entirety if the taxpayer's commercial
domicile is in this State and the taxpayer is not organized under the Taws of or
taxable in the state in which the property is utilized.;~then-ne:-income-frem
the-utitization-of-tangibte-personal-properiy-ts-subject-to-the-West-¥Yirginia
Eorporation-Net~Income-Tax<

7.4.3.2.¢c The extent of utilization of tangible personal

property in a state is determined by muyltiplying the renis and rovalties by a
fraction, the numerator of which is the number of days of physical location of

the property in the state during the rental or royalty period in the taxable

year and_the dencminator of which is the number of days of physical Tccation of
the property everywhere during all rentail or voyalty periods in the taxable
YEAT. If the physical lociation of the preperty during the rental or rovalty
period is unknown or unascertainable by the taxpayer., tangible personal property
is utilized in the stzte in which the property was Tlocated at the time the
rental or rovalty payer cobtained possession. If the property is in this State
for any part of a day, that time shall be counted as a full day.

Fr473727¢ 7.4.3.2.d Examples.

Frés3:2-e7 7.4.3.2.d.1 Corporation A was Tormed in
Ohie and has fts main offices there. Corporation A owns an apartment cemplex in
West Virginia and leases computers to users located in West Virginia. The net
rental fincome from the rental of the apartment complex s allocated to West
Virginia for purposes of the West Virginia Corporation Net Income Tax.
Likewise, the net rental income received by Corporation A as a lessor of
computers in this State is allocated to this State.

Fré-3v8-ev? 7.4.3.2.d.2 Corporation 7 was fdormed 1in
State X. and has its commercial domicile in the State of West Virginia.
Corperation Z Teases tangible persona’l property to customers in State K, which
has ne corporation net income tax. The net receipts from leasing tangible
personal property in State K are allecated entirely to the State of West
Virginia. : C -

Fréoé the-extent-of-uttiization-of-tangibte-parsonat-property-in-=
state-fs-datermined-by-muitiptying-the-rents-and-royalties-by-a-fraction;-the
numerater-of-which-ts-the-nomber-of-days-of-physteat-tocation-of-the-property-in
the-Stata-of-Wast-Virginita-daring-the-rentzt-or-royaity-perisd-in-the-taxable
year—and-the-denominator-of-which-{s-the-nember-of-days-sf-phystcai-tecation-of
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the- preoperty~ everywhere- daring- a3i- rentai- or- royaity- perfods— in- the- taxacie
yearr—— If-the-physicai~Jocation-of-the-property-during-the-remtai-or-royaity
perfod-+s-unknewn-or-unascertzinable-by-the-taxpayers-tangtbie-personat-property
+s-deemed-to-be-gtiifred-4n-the-state-+n-which-the-prepariy-was-tocated-at-the
time- the- rentat-or-royatty- payer- obtained-possessionr—— If-the-properiy-+s-4n
this-State-for-any-part-of-s-days-that-time-shati-be-counted-as-a-futi-day-

F-4:5 7.4.4 " Examples. o
Foé-8-32 7.4.4.1 Corporation Alpha, organized and
headquartered 1in California, leases coal mining equipment in West Virginia.
Alpha began Tezsing equipment in West Virginia on April 1, and is a calendar
year taxpayer. The coal mining equipment was not in this State until April 1,
the date the lease commenced. The property is leased in this State for 275 of
the 365 days in the year. If Alpha Corporation netted $1i5,000 for leasing this
equipment for the entire year, Alpha would inciude in West Virginia income the
following amount: 275/365 x $15,000 = $11,301.37. . .

Fré-briva 7.4.4.1.a If Alpha Corporation has adesquate
records to show the net rental income from the equipment while the equipment was
leased in this State, then it may use such actual net rental income and not
"apportion" its allocation of net rental income. -

Fré:h For-purposes—of-a2ttocations-the-term-LYnet- fncome”-inciudes
Unet-tosssl .

7.5 Capital gains.

7.5.1 Capital gains and losses from sales of real property iocated
in this State are allocable to this State.

7.5.2 Capital gains and losses from sales of tangible personal
property are allocable to this State if the property was Jocated or was situated
in this State at the time it was sold or the taxpaver®s commercial domicile is
in this State and the taxpayer is not taxable in the state where the property
that was sold had a situs.

7.%.3 Capital gafns and losses from sales of intangible personal
property are allocable to this State if the taxpayer's commercial domicile is in
this State. o : .-

7.5.4  Gains pursuant to. Sectien £31(a) and (b) of the Internal

Revenue Code of 1986, as amended, from sales of natural rescurces severed in.

this State shall be allecated to this State if they are nonbusiness income.
7.6 Interest and dividends.

7.6.1 Interest and dividends are ailocable to_this State if the
taxpayer's commercial domicile is in this State. _
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7.6.1.1 "Commercial domigile" means the principal place from
which the trade cr business of the taxpayer is directed or managed.

7.7 Patent and copyright royaities.

7.7.1 Patent and copyright royalties are allocable to this State
if and to the extent the patent or copyright is utilized by the taxpayer in this
State or if and %o the extent that the patent or copyright is utilized in a
state in which the taxpayer is not taxable and the taxpayer's commercial
domicile is in this State. o . o

7.7.2 A patent is utilized in this State to the extent that it is
employed in production, fabrication, manufacturing or other processing in this
State or to the extent that a patented product is produced in this State. If
the basis of receipts from patent royalties deces not permit allocation to a
specific state or if . the taxpayer’s accounting procedures do not reflect states
of utilization, the eopyright patent is utilized in the state in which the
taxpayer's commercial domicile is located.

7.7.3 A copyright is utilized in a state to the extent that
printing or other publication originates in the state. If the basis of receipts
from copyright royalties does not permit allocation to specific states or if the
taxpayer's accounting procedures do not reflect states of utilization, the
copyright is utilized in the state in which the taxpayer's commercial domicile
is Tocated. - - ' :

7.8 Corporate partner's distributive share.

7.8.1 A corporation carrying on business through a partnership, as
defined in Section 761 of the Internal Revenue Code of 1986, as amended, is
1iable for income tax only in fts separate or individual capacity. In this

regard, a corperate partner is treated no differently than any other partner. A
corporation may be a 1imited pariner or a general partner and 7s treated no
differently than any cther limited partner or generai partner, as the case may
be. :

7.8.1.1 Example. - Gomer Corporaticn was organized under the
laws of Idaho and has its commercial domicile there. Gomer Corporation invests
in a royalty finterest in a West Virginia oil and gas partnership as a limited .
partner, As a limited partner, Gomer Corporaticn is merely a passive fnvestor.
Gomer Corporation has no other contacts with this State, and is not engaged

anywhere alse in the ¢il and gas business. Gomer Corporation is required to
file a West Virginia Corporation Net Income Tax Return for its taxable year for
its distributive share of gains and losses, as provided below. The entire

distributive share Gomer Corporation receives from the West Virginia oil and gas
partnership is allocated to this State. The reason for this is that the income
from the oil and gas Tlimited partnership is nonbusiness fincome to Gomer
Corporation and it is also a_voyalty interest and therefore is the type of
nenbusiness income that is allocated. The distributive share is treated as if
Gomer Corporation held the royalty interest directly.
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7.8.2 A corporate partner's distributive share of income, gain,
loss, deduction or credit of z partnership shall be modified as provided in West
Virginia Code § 11-24-6. This modification shall be made for each partnership
in which a corporation is a partner. Such distributive share shall then be
allocatéd and apporticned as provided in W. Va. Code § 11-24-7, using the
corporation’s proportionate share of the partnership's property, payroll and
sales factors. The sum of that portion of the distributive share allocated and
apportioned to this State shall then be treatad as distributive share alloczated
to this State. That portion of distributive shave allocated or apportioned
outside this State shall be treated as distributive share allocated ocutside this
State, unless the <taxpayer requests different <treatment and its request is
granted, or the State Tax Commissioner requirgds different treatment of the
disiributive share pursuant to Subsection—h of W. Va. Code § 11-24-7.

7.8.2.1 Example. - Mort-Le-Tool, Inc. is a Delaware Corporation
engaged in the business of manufacturing rctund tools. Mort-Le-Toeol, Inc. has
its commercial demicile in Pennsylivania. The management ¢of Mort-Le-Tool, Inc.
has fnvested certain ressrve capftal in a West Virginia oil and gas limited
partnership with wells only ‘in West Virginia and in a syndicated real estate
Timitad partnership that owns and operates shopping centers and malls in Tour
states, including West Virginia. . Mort-Le-Tool, Inc. does no business in West .
Virginia. Both partnerships make distributions to their respective partners.
Mocrt-Le-Teool, Inc. is required _to file a West Virginia Corporation Net Income
Tax Return for the taxable year in which 1t received the distributions. The
pass through amounts received by the corporation from its West Virginia of] and
gas partnership interest is nonbusiness {ncome. The-o%3-and-gas-partnership
witi-spporiton-tis-income-zecording-to-tis-soturce-or-by-the-apporticnment-methad
set-forth-in-Wr—-Yar-Eode-§-11-23~57-which-provides-2itocation-and-apporttonment
fap-martnarshins-for-the-bustness-franchise-tax: In this examplie, either-meithed
wWiit-raeuit-4n-the income betng is allocated entirely to West Virginia since the
oil and gas wells are located in this State and the o0il and gas partnership has
no income from any other state. Since the 011 and gas income was allccated to
this State at the partnership level, that allocation will flow through along
with the corporate partner's distributive share which will thereby be allocated
entirely to the State of West Virginia as well. A1l income allocated to West
Virginia at the partnership level will automatically be aligcated to this State
by operation of W. Va. Code § 11-24-7(d){(5)(3). The same resuli would apply to
the partners' distributive income share without regard to whether actual
distribution of that income to the partners were made during the taxable year.

Mort-Le-Tool, Inc.'s distributive share of the real estate partnership will
be calculated the same way. First the partnership will allocate and apportion
the 1income received from the operations in the four states where it is doing
business. All rents received by the partnership from property. located in Wast
Virginia will flow through to the corporation as if it held the real property
itself. Since the rents so received by Mort-Le-Tocl, Inc, are nonbusiness
income to that cerporation, these amounts are allocated entirely to this Stats.
The rental incaemes flowing through to the corporation from the real estate
partnership that was derived from real properiy located in other states will be
apportioned by Mort-Le-Tool, Inc., te¢ the extent such income is not allocable %o
the state from which it was derived, as set forth in W. Va. Code § 11-24-7,
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using the corporation’s proportionate share of the partnership's payroll,
property &and sales factors. The sum of that part of the distributive share
allocated and apportioned to this State is the corporation's distributive share
of income from the real estate partnarship allocated to West Virginia.

7.9 Business activities partially within and partially without this State.

7.10 Where a corporation has Jincome from business activities partially
within this State and partially outszide of this State, all net income, after
deducting those fitems specifically allocated under W. VYa. Code § 11-24-7(d},
shall be apportioned to this State by muitiplying such nat income by a fraction,
the numerator of which is the property factor plus the payrol]l factor plus two
times the sales factor, and the denominatcr of which is four, reduced by ths
number of factors, "if any, having no denominator except if the sales factor has
a denominator of zero, the denominator of the apportionment fraction shall be -
reduced by two.

7.10.1 Example. - Pro Inc. is a service corporaticn dcing business
in several states, including West Virginia. Pro Inc. owns no property anywhere.
In this case, the allecation formula for Pro Inc. will be:

WV Payroll + 2 (__WV Sales ) + 0 WV Property
Total Payrell (Tetal Sales) 0 total Property
3

If, for some unusual reason, a corporation has no sales anywhere, then
since the sales factor is double weighted, the coverall dencminater would be
reduced by Z. .

7.10.2 "Business activitiss" include a7l activities engaged in by
the corporation, and includes . those act1v1t1es giving rise tc both business
income and nonbusiness income.

7.10.3 ATl dncorie” 6f a corporation, including both businass income
and nonbusiness income, is apportioned, except those types of nenbusiness income
specifically set forth in W. Va. Code § 11-24-7(d), which is allocated.

7.10.3.1 The types of nonbusiness income that are allocated are
net rents and vroyalties; capital gains; 1interest and dividends; patent and
copyright royalties; and the distributive share of a corporate pariner.

7.10.3.2 A1l other nonbusiness income and all business income
shall be apportioned. : .

7.10.4 . Where a corporation has business activities that are in West
Virginia and other states, 1its other net nonbusiness income that was not
allocated under W. Va. Code § 11-24-7(d) and all of its net business income will
be apportioned through the following fraction:

Apportionable ¥ Property factor + payroll factor + {sales factor x 2)
inceme ' - ' 4
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proparty factor = taxpayer's WV property
all of taxpayer's property

payrall factor = taxpayer's compensation expense for WV
taxpayer's total compensation expenses

sales factor = taxpaver's WV sales
taxpayer's total sales

7.10.4.1 In performing this calcuiation, the following rules
shall be followed. L s L )

7.10.&.1.a Where any fraction hnas a numerator of zero
and a denominator of other than zero, the fraction shall! be reduced to, and
shall equal zero, i.e2. 0/100 =.0. ' -

7.10.4.1.b Where any fTraction has a denominator of zero,
further calculation s fImpossible. If one or more faétors has a zero
denominator, the apportionment fraction denominator, which is typicaliy four,
shall be decreased by one for each such zero dernominator fraction, except that
if the sales factor denominator is zero, the apportionment fraction denominator

shall De decreasad by two.

7.10.4.2 The apporticnment factor may therefore Dbe stated as

follows:
Wy
Taxable _ Apportionable X (_WV Prop. . _ WV Payroll _ 2 [WV Sales])
Income Income (A1l Prop. Total Payroil A1l Saies) + Allocated
4 income
7.10.4.3 Example. =~ (General Con Corporation, a HNew York
Corporation sends agents into the State of West Virginia to sell a new process
guaranteed to make things opaque. General Con Corporation has nc property

Tocated or wused 1in this State, however, its total property holdings ‘are
$10,000,000. The West Virginia sales of General Con Corporation are $150,000.
Its total sales for the taxable year equal 3$2,500,000. The West Virginia
payroll of General Con Corperation s $60,000, and its total annual payroll is
$875,000. The proper apportionment factor for General Con Corporation is:

g + 60,000 + 150,000 + ~150.000 =
10,000,000 = 875,000 2,500,000 2,500,000 =

0 + .0686 + .06 + .06 = 0.1886 _ . -
4 4 = .04715 .

7.11 Property factor.
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7.11.1 Praperty factor. - The property factor is a fraction, the
numerator of which is the average value of the taxpayer's real and tangible

personal property owned or rented and used by it in this State during the

taxable year and the denominator of which s the average value of all the
taxpayer's real and tangible personal property owned or rented and used by the
taxpayer during the taxable year, which is reported on Schedule L of Federal
Form 1120, plus the average valus of a1l real and tangible personal property
Jeased and usad by the taxpayer during the taxable year.

7.11.1.1 The common law definition of real and personal property
will be used, i.e., real property is land and all things firmly and permanently
attached thereto, and personal property is all other prcperty.

7.11.1.2 Only real and tangible perscnal property is counted in
the property factor. The common law definition of tangible personal property is
used. Exampies of tangible personal property include, but are not Timited to,
books, equipment, supplies, fdnventories and virtually any other form cf
personalty that can be held or touched.. Tangible personzl property does not
include monsy, chooses in action, or any other intangibles.

7.11.1.3 " UYAverage! The average value of real and tangible
personal property means the smount beginning and ending year balances of the

relevant accounts reported on Schedu]e Lof Federa] Form 1120, or its successor..
However, the Tax Commissioner may require use of a month]y average of such

accolnts or such other determination of the averaqe “value of such property as

may be appropriate for an accurate determ1natwon of the factor

7.11.2 VaTue of property.

7.11.2.1 Property owned by the taxpayer shall be valued at its
original cost, adjusted by subsequent capital additions or improvementis thereto
and by partial or total disposition thereof by reascn of sale, exchange,
abandonment, JToss or destruction or other alienation of, or loss of, the
property. Where records of original cost are unavailable or cannot be obtained
without unreasonabie expense, property shali be valued at current market value.
Property rented by the taxpayer from others shall be valued at eight times the
net annual rental rate. The term "net annual rental rate” is the annual rental
paid, directly or indirectly, by the taxpayer, or for its benefit in money or.
other consideration for the use of the property.

7.11.2.1.a Met annual rental rate includes any amount
payable for the use of real or tangible personal property, or any part thereef,
whether designated as & fwxed sum of money or as & percentage of sales, profits
or otherwise. - . o . -

7.11.2.1.b Any amount payable as additional rent or in
lieu of rents, such as interest, taxes, finsurance, vrepairs or any other items
which are reguired to be paid by the terms of the Tease or other arrangement,
not including amounts paid as service charges, such as utiiities, Janitor
services and the like are also included in the term "net annual rental rate.”
If a payment includes rent and other charges which are not separately set forth,
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the amount of rent shall be determined by consideration of the relative values
of the rernt and the other items.

7.11.2.1.c Real or personal property owned by one
corporation which is used in this State by another corporation to which the
property s rented is to be included in the property factor by both corporations
uniess the_vrental income is nonbusiness income to the receiving corporation.

7.11.2.1.c.1 Exampie. - X Corporation owfAs certain
rezal property locatad in West Virginia, which is leased by Y Corporation for the
entire taxable .year of both corporations. Eental 1income received by X

Corporation is allocated to the State of West Virginia and the value of the
precperty 1is not dincluded §n the apportionment factor for X Corporation's
apportionable income in either the numerator of the property factor (value of
taxpayer's West Virginia real and tangible personal property) and in the
denominztor of the property factor (value of taxpaysr's real and tangible
personal property owned or rented by the taxpayer for the taxable year). Eight
times the annual rental rate. of the properiy will be fincliuded _in both the
numerator and the dencminator of the property factor for Y Corporation.

7.11.3 Movable property.

7.11.3.1 The value of movable tangible personal property used
both within and cutside of this State shall be included in thes numerator to the
extent of fis utilization in this State. The extant of utilization in this
State 1is determined by multiplying the original cost of such property by a
frzction, the numerator of which s the number of days of physical location of
tha property in this State during the taxable period, and the denominator of
which is the number of days of physical Tlocation of the property everywhere
during the taxable period. The number of days of physical location of the
property may be determined on a statistical basis or by such other reascnable
method. acceptable to the Tax Commissioner, ’

7.11.4 lLeasehold improvements.

7.11.4.1 For purposss “of the property factor, leasehold
improvements are treated as property owned by the taxpayer regardless of whether
the taxpayer is entitled to remove the fmprovements or whether the improvements
revert to the lessor upon expiration of the lease. Leasehcld improvements are
inciuded in the. property factor at their original cost.

7.11.4.1.a Exampie. - Alpha Corporation leases a
building to Beta Corporation. The building is Tocated.in West Virginia. Beta
Corporation makes certain leasehold Jimprovements to the property totaling
$100,000 some of which the Tease permits Beta Corporation to remove. The entire
value of the leasehold improvements is fincluded in Beta Corporation's property
factor. The value of the leasehold improvements is also included in Alpha
Corporations property factor.

7.12 Average value of property.
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7.12.1 The average value of preperty is determined by averaging the
values of the property at the beginning and the ending of the taxable year.

7.12.1.1 If there are substantial fluctuations in the values of
property during the taxable year, or where property s acquired or disposed of
after the beginning cf the taxable year, or where the rental or lease contract
ceases befcre thé end of a taxable yzar, the Tax Commissioner may raquire the

averaging of monthly values of the property during the taxable year or the
pertinent part therecf.

7.13 Payroll factor.

7.13.1 The payrell factor is a fraction, the numerator of which is
the teotal compensation paid 1n this State during the taxabie year by the
taxpayer for compensation, and the denominator of which 1is the total
compensation paid by the taxpayer during the taxable year, as shown on the
taxpayer's federal income tax return filed with the Intéernal Revenue Service, as
reflected in the schedule of wages and salaries and that pertion of cost of
gocds sold which reflects compensation, cr as shown on a pro forma return,

7.14 Compensation.

7.14.1 The %term "compensation" means wages, salaries, commissions
and any other form of remuneration paid to emplioyess for personal services.
Payments made to an independent contragctor or to any other person not properly
classffied as an employee shall be excluded. Only those amounts paid directly
to employees are included in the payrell {factor. Amounts considered as paid
directly to employees include the value of beard, rent, housing, lodging and
other benefits or services furnishad to employees by the taxpayer in return for
personal services, provided such amounts constitute fncome to the recipient for
federal income tax purposes. Compensation for each employee shall be the amount
of wages and salary shown on the _Fedaral Form _W-2 for the employee, in
accordance with fedaral income tax law.

7.15 Employee.

7.15.1  For purposes of determining the payroll factor, an employee
is any officer of a corporation or any 1individual who, under the wusual
common-law ruile applicable in determining the employer-employee relationship,
has the status of an employee. ' ' '

7.15.2 An employee is a person in the service of another under any
contract of hire, express or implied, oral or written, where the employer has
the power or right to control and direct the employee in the material details of
how the work is to be performed. .

7.16 When compensation is paid in this State.
7.16.1 Compensaticn 1is pafd or accrued 9in this State 1if an

amployee's services are performed entirely within this State or if an employee's
services ars parformed both within this State and ocutside of this State, but the

23




. State Tax Department
Title 110
Sertes 24 - : o . -

services performed outside of this State are incidental to that employee's
services within this State. The converse is not true. In all circumstances,
services performed in this State are to be included in the payroll factor as
services performed in this State. "Incidental", as used herein, means any
service which is temporary or transitory in nature, or which is rendered in
caonnection with an isclated transaction. Compensation is alse paid or accrued
in this State if some of the employse's service is performed in this State and
the empioyee's base of operation, or if there is no base of operaticn, the place
from which the service is directed or controlled is in this State, or the base
of operaticns or the place from which the service is directed or controlled is
not in any state in which some part of the service s performed, but the
amployees residence s within this State.

7.16.2 As used herein, the term "base of operations" is the place
of more or less permanent nature from which the employee starts his work and to
which he or she customarily returns in order to receive instructions from the
taxpayer or communications from his customers or with other persons or to
replenish stock or other materials, repair equipment, or perform any other
functions necessary to the exercise of his trade or profession at some other
point or points. The term "place from which the service is directed or
controlled" refers to the place from which the power to direct or control is
exercised by the taxpayer.

7.16.3 Example. - P Corporation has salesmen in several states.
West Virginia customers are serviced by 2 sazlesman 1iving in Ohio. The salesmen
are directed from a regional office Tocated in Pennsylvania. Compensation

attributable to the time spent in West Virginia on employer business would be
included in the taxpayer's West Virginia payroll factor.

7.17 Sales factor.

7.17.1 The sales factor is a fraction, the numerator of which is
the gross—receipts of the taxpayer derived from transactions and activity in the
regular course cof its trade or business in this State during the taxable year,
less returns and allowances attributable to the gross receipts from the West
Virginia activity. The denominator of the fraction is the total gross receipts
derived by the taxpayer from transactions and activity in the regular courss of
its trade or business during the taxable year, and reflected in its gross incoms
reported and as appegaring on the taxpayer's Federal Form 1120, and censisting of
those certain pertinent portions of the elements of gross fncome set forth., If
either the numerator or the denominator includes interest or dividends from
obiigations. of the United States government which are exempt from faxation by
this State, the amount of such interest and dividends, if any, shall be
subtracted from the numerator or denominator in which it is included.

7.17.1.1 The only sales to be included in the sales factor ars
those which produce business income.

7.17.1.1.a  ~ "Business. income" s income arising from

transactions and activity in the regular course of the taxpayer's irade or
business--and includes fincome from tangible and <intangible property if the
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acquisition, management and disposition of the property censtitute integral
parts of the taxpayer's regular trade or business operations.

7.17.2 Rules for determining sales in certain circumstances.

7.17.2.1 In the case of a taxpayer engaged in manufacturing and
selling or purchasing and reselling goods or products, '"sales" includes all
gross receipts from the sales of such goods or products (or other property of a
kind which would properly be ‘included in the inventory of the taxpayer if on
hand at the close of the tax pericd) held by the taxpayer primarily for sale to
customers in_the ordinmary course of jis trade or business. Grgss receipts for
this purpose means gross sales Tless returns and allowances, and includes ali
interest income, service charges, carrying charges, or time-price differentiai
charges incidental to such sales. Federal and state excise taxes (including
sales taxes) shall be_inciuded as part of such receipts if such taxes are passed
on to the buyer or inciuded as part of the selling price of the product.

7.17.2.72 In the case of cost fixed fee. contracts, such as the
operation of a government-owned plant for a fee, "sales” fincludes the entire
reimbursed cost, pius the fee. Co - A

7.17.2.2 In the case of a <faxpayer engaged 1in providing
services, such as the eoperation of an advertising agency, or the performance. of
equipment service contracts, or research and development contracts, "sales"
includes the gross receipts from the performance of such services including
feas, commissions, and similar items.

7.17.2.4 In the case of a taxpayer engaged in renting real or
tangible property, "sales" includes the gress receipts frem the rental, Tlease,
or tTicensing of the use of the property.

7.17.2.5 In the case of a taxpayer engaged in the szale,
assignment, or Tlicensing of intangible personal property such as patents and
copyrights, "sales" includes ithe gross receipts therefrom.

7.17.3 In fiiing veturns with this State, if the taxpayer departs
from or modifies the basis for excliuding or inciuding gross receipts in the
sales factor used in returns for prior years, the taxpayer shall disclose such
information by attaching a statement, setting forth the nature and effect of the
change, to the corporation net inmcome tax return for the current year.

7.17.4 Sales factor denrominator.
7.17.4.1 "The dencminater of the sales factor includes the teotal
gross receipts derived by the taxpayer from transactions and activity in the
regular course of its trade or business, unless otherwise excluded herein.
7.17.5 Sales factor numerator.
7.17.5.1 The numerator of the sales factor shall include gross
receipts attributable tgo this State and derived by the taxpayer from
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transactions and activity in the regular course of its trade or business. All
interest 1income, service charges, carrying charges, or time-price differential
changes incidental to such gross receipts shall be included regardless of the
place where the accounting records are maintained or the Tlocation of the
contract or other evidence of indebtedness.

7.17.6 Dock sales.

7.17.6.1 Where tangible personal property is sold and the terms
of the sale require the purchaser to pick up the property or otherwiss recefve
the property in this State, the sale is to be treated as.a sale taking place in
this State for purposes of the sales Tactor.

7.17.6.2Z In the case of sales requiring by their terms delivery
of tangible personal property by common carrier, contract carrier or by other
means of transpértation excluding pickup by the customer in this State, whether
directly or indirectly, the place at which the property is ultimately received
after all E¥ansportation has been completed shall be considered as the place at
which such property is received by the purchaser.

7.17.6.3 Direct delivery in this State, other than for purpecses
of transportation, to a person or firm designated by a purchaser constitutes
delivery to the purchaser in this State regardless of where title passes or
other conditions of sale. '

7.17.6.4 Direct delivery outside this State to a person or firm
designated by a purchaser does. not constitute delivery to the purchaser in this
State, regardless of where title passes or other conditions of sale.

7.17.6.5 Examples.

7.17.6.5.2 Baubles, Inc. is located in Huntington, West
Virginia, and makes sales of tangible personal property to an Ohio company. The
terms of the sdlé require the Ohic company to pickap pick up the merchandise
from tha loading dock at Baubles. The sale is to be treated by Baubles as a
sale taking place in this State.

7.17.6.%.b Alpha Corporation, which manufactures &
highly sophisticated device used in mining, purchases certain tangible personal
property from & company located 1in Virginia. Alpha Corporation, located in

Bergoe, West Virginia is required by the terms of the sales contract to pick up
the merchandise at the Virginia company's loading dock in Virginia. The sale s
to be.treated as not occurring in West Virginia by the Virginia company absent
other nexus with West Virginia. : :

7.17.6.5.¢c RPS, Inc., is TJocated 1in Morgantown, West
Virginia and makes sales of tangible perscnal property. Some of the sales
contracts require RPS to ship the goods to companies located ocutside of this
State via common carrier. The sales of the tangible personal property shipped
by the carrier are not included as West Virginia sales,
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7.17.7  Special rutles.

7.17.7.1 VWhere substantial amounts of gross receipts arise from
an 1ﬂcidenta1 or occasional sale of a fixed asset used in the reguiar course of
the taxpayer's trade or business, such gross receipts shall be excluded from the

sales factor. For example, gross recetpts from the sale of a factory or pTant
will be excluded. L s

7.17.7.2 Insubstantial amcunts of gross receipts arising from
incidental or occasional transactions or activities may be excluded from the
sales factor unless such excliusion would materially affect the amount of incoms
apportioned to this State, For example, the taxpayer ordinarily may include or
exclude from the sales factor gross receipts from such transactions as the sale
of office furniture, business automobiles, etc.

7.17.7.2 VWhere the income producing activity of a taxpayer other
than a banking or financial ‘instifution in respect to business income from
intangible personal preperty can be readily identified, such income is included
in the denominator of the sales factor and, if the 1ncome producing activiiy
occurs in this State, the numerator of the sales factor as well. For example,
usually the income producing activity can be readily identified in respect io
interest income received on deferred payments on sales of tangible property and
income from the sale, 1icensing or other use of intangible personal property.

Where the business income from intangible property cannot readily
be attributed to any particuiar income producing activity of a taxpayer other
than a banking or financial fnstitution, such income cannct be assigned to the
numerator  of the sales factor _for any _state and shall be excluded from the
denominator of the sales factor. For examp1e where business income in the form
of dividends received on stock, royalties received on patents or copyrights, or
interast received on bonds, debentures or government securities results from the
mere holding of the intangible personal property by the taxpayer, such dividends
and interest shall be excluded from the denominator of the sales factor.

7.18 Allocation of sales of tangible personal property.

7.18.1 Sales of tangible personal property are in this State if the
property is received in this State by the purchaser, other than the United
States .government, regardless of the f.o.b. point or other conditions of the
sale. In the - case of delivery by common carrier or other means of
transportation, the place at which such property is ultimately received after
a1l transportation has been completed shall be considered as the place at which
such property is received by the purchaser, regard1ess of where title passes or
other conditions of sale. and-the Direct delivery in this State, other than for
purposes of transportation, to a person or firm des1qnated by fhe purchaser,
constitutes delivery to the purchaser in this State, and direct delivery outside
this State to a persen or firm designated by the purchaser does not constitute
delivery to the purchaser in this State, reqard?ess of where 1] t]e passes or
other conditions of sale. JIhe sales of tangible personal property are also in
this State if the property is shipped from an office, store, warehouse, factory
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or other place of storage in this State and the purchaser is the_ United States
government,

7.18.2 A1l other sales of tangible personal property delivered or
shipped te.a purchaser within a state in which the taxpayer is not taxed are
excluded from the dencominater of the sales factor.

7.18.2.1 "Not taxed in another state" means in that state the
taxpayer is not subject to a net income tax, a franchise tax measured by net
income, a franchise tax for the privilege cf deing business, “or a corporation
stock tax or that a staie has np jurisdiciion %o subJect the baxpayer to a net
income tax. ) -

7.12 Aliocatijon of other sales.

7.18.1 Sales, other than sales of tangible perscnal property are in
this State if the income-producing activity is performed in this State or the
income-producing activity is performed both in and outside this State and a
greater proportion of the income-producing activity is performed in this State
than in any other state, based on costs of performance, or the saie constitutes
business income to the taxpayer or the taxpayer is a financial organization not

having its commercial domicile. in_this State, and in either case the sale is a

in
receipt described as attributable to this State in W. Va. Code § 11-24-7b.

7.20 Financial organizations and other taxpayers with business activities

partially within and partially without this state. - MNotwithstanding anything
contained in this Section 7 of these requTations or_the subsecbwons thereof to
the contrary, in the case cf f1ﬂanc1a1 orqan1zat1ons and other taxpavers, not

having their commercial dom1c11e in this State, the rules of this section shail

apply to the apporticnment of 1ncome frdm'the1r business activities except as
expressly otherwise provided in W. Va. Code § 11-24-7b.

F-39:3-% 7.21 The term "income-producing activity" applies to
each separate item of income and means the transactions and activity directly
engaged in by the taxpayer in the regular course of its trade or business feor

the ultimate purpose of cobtaining gain or profit. Such activity does not
inciude transactions and activities performed on behalf of the taxpayer, such as
those conducted on its behalf by an independent contractor. '"Income-producing

activity! includes, but is not Timited to:

(1) tendering rendering »7 _personal services by employess with utilization
of tangible and intangible property by the taxpayer in perferming a service; (2)
the sale, rental, Teasing, licensing or other use of real property; (3) the
sale, renta1 1éasing, 1icensing or other use of tangible personal properiy; or
(4) the sale e, licensing or other use of intangible personal property. The mere
holding of intangible property is not, in itself, an inceme-producing activity:
Provided, That the conduct of ihe bus1ness of a financial organization shall
constitute an income- produc1nq act1v1ty ’

F:38-1-2 7.22 The term "cost of performance' _means direct costs

determined in z manner consisient with generally accepted accounting principles
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and in accordance with accepted conditions or practices in the trade or business
of the taxpayer.

7157173 7.23 Application and special rules.

Fr39+3r3-2 7.23.1  Gross receipts from the sale, Tleasse,
rental or licensing of real property are located in this State if the real
property is located in this State.

FriS+33ch 7.23.7 Gross receipts from the sale, rental,
lease, or licensing of tangible personal property are in this State if the
property is Jocated within this State. The rental, lease, licensing or other
use of tangible personal property in this State 1s a separate income producing
activity from the rental, lease, licensing or other use of the same property
while Tocated in another state; consequently, if property is within and without
this State during the rental, Tease or Ticensing period, gross receipts
attributable to this State shall be measured hy the ratio which the days the
property was physically present or was used in this State bears to the total
days of the physical Tocation or use of the property everywhere during such
period. T T o

F+39+¥737c 7.23.3  Example. - Taxpayer is the owner of ten
railroad cars. During the current tax year, the total of the days each railroad
car was present in this State was 60 days._ The receipts attributable to the use
of each of the railrcad cars in this State are a separats item of income and
shall be determined as follows:

10 cars X 60 days each _ ‘ _
385 days in 1 year X 10 cars X Total receipts =

Receipts attributable tc this State.

F7-397373-d 7.23.4 Gross receipts for the performance of
personal services are attributable te this State to the extent such services are
performed in this State. If services relating tc a single item of income are
performed partly within and partly outside of this State, the gross receipts for
the performance of such services shall be attributable to this State oniy if a
greater proportion of the services was performed in the state, based upon costs
of performance.  Usually, where services are performed partly within and partly
outside of this State, the services performed in each state will _ccnstitute a
separate income producing activity; in such case the gross receipts for the
nerformance of services attributable to this State shall be measured by the
ratio which the time spent in performing such services in this State bears to
the total time spent in performing such services everywhera. Time spent in
performing services includes the amount of time expended in the performance of a
contract or other obligation which gives rise to such gross receipts. Personal
seryice not directly connected with the performance of the contract or other
obligation, as for example time spent in negotiating the contract, is excluded
from the computations. o '
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Fri8+3-3-e 7.23.5  Example. - Taxpayer, a road show, gave
theatrical performances at various Tocations in State X and in this State during
the tax pericd. A1l gross receipts from performances given in this State are
attributable to this State as each performance is a separate income producing
activity.

FTi97373-F7.23.6  Example. - Ta¥pdyer, a public opinion
suryey corporation, conducted a poll by its employees in State F and in this
State for the sum of $1G,000., The project required 800 man hours to obtain the
basic data and to prepare the survey report. Three hundred of the 800 man hours
were expended in this State. . The receipts atiributable tc this State are:
300/800 X $10,000 = 33,75C. . . .

77197317379 7.23.7 Example. - "Bofl Laboratories, Inc.
performs certain medical tests. Boll Lazboratories_is located in Virginia, whers
all analysis is performed. Bail Labs also has a location in this State where
tissue specimen are collected, as well as a truck and routeman in this State who
collects samples from various ‘doctor’s offices and hospitals. Boil Labs has a
similar set-up in Virginia. It costs Boil Labs $18 to analyze each specimen.
A1l but 35 of the 318 of these costs are incurred in the State. of Virginia.
Each sample or specimen is a separate jncome-producing activity and {s not the
sale of tangible personai properiy. ~Since the incoma-producing activity is
performed both in and outside aof this State, and & greater proportion of the
income producing activity is not performed in this S3tate, then none of the
charges for the analysis of samples or specimens drawn in this State wiil be
included as sales in this State for purposes of the sales factor.

77258 7.24 Other methods of allocation and apportionment.

#-28:71 7.24.1 If the allocation and appertionment provisioms of
W. Va. Code § 11-24-7{(d} and (e) do not fairly represent the extent of the
taxpayer's business activities in this State, the taxpayer may petition for, or
the Tax Commissioner may raquire, 1in respect to 211 or any part of the
taxpayer's business activities, 1f reasonable: (1) separate accounting; (2)
exclusion of ©one or mere of the factors; (3) inclusion of one or more. additional
factors which will fairly represent the_taxpayer's business activity in this
State; or (4) the employment of any othar method, including a unitary basis, to
effectuaté an equitable allocation or apportionment of the taxpayer's income.

FoE6:2 7.24.2 In order for a taxpayer %o request an alternative
methed of allocation and apporticnment, or of allocation or apportionment, 2
taxpayer shall do so by filing a petition. This petition shall bs filed nc
later than the due date of the annual return for the taxable year for which the
alternative method is requested, determined without regard to any extension of
time for filing such return, and the petition shall include a statement of the
petitioner's objections to the statutory method of allocation and apportionment
or of allocatfon or apportionment and a statemant of the alternative method of
allocation cor apporticnment as it belieyes to be proper under the circumstances
with such detail and proof as_the Tax Commissioner may reguire. '

F-£8+:3 7.24.3 Alternative method for public utilities.
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F-28:37% 7.24.3.1 If the taxpayer f§s a public utility and if
the allccation and apportionment provisiens of Subsections (d) and (e) of West
Virginia Code § 11-24-7, do net fairly represent the taxpayer's business
activities in this State, the taxpayer may petitfon for, or the Tax Commissioner
may require, as an alternative to the other methods.provided for in paragraph
(1), Subsection (h) of W. Va. Code § 11-24-7, the allocation and apportionment
of the taxpayer's net fincome 1in accordance with any system of accounts
prescribed by the West Virginia_Public Service Commission pursuant to the
provisions of West Virginia Code § 11-24~8, provided the allocation and
appertionment provisions of such system of accounts fairly represent the exient
of the taxpayer's business activities in this State for the purposes of the tax
imposed by W. Va. Code § 1i-24-1 et seq.

F-88+4 7.24.4 Unitary methods.

F-£8-4-1 7.24.4.1 A taxpayer may request to file on a unitary
basis in accordance with the rules set fortih herein. o '

Fr287472 7.24.4.2  Determination
Business. - T - LD .

of a Unitary or Separate

F-28-4-f-x 7.24.4.2.2 A corporation subject to taxation
may be engaged in more than one "trade or business.” In such cases, ft is
necessary to determine the business income attributabie to each separate trade
or business. The income of each business is then apportioned by a formula which
takes into consideration the instate and out~of-state facters which relate to
the respective trade or business subject tc apportionment. ' S

F-88-4-2-b 7.24.4.2.b In addition, a corporation may be
engaged in a single trade or business in combination with another commoenly owned
and controlled corporation or corporations. In such cases, it is necessary to
determine the total business income of all such corporations atiributable to the
single trade or business. The cembined income of the single trade or business
is then apportioned by formula which takes into consideration the in-state and
cut-of-state factors of each corporation which relate to that single trade or
business. ' , o : ] -

F-28-4-8-¢ 7.24.4.2.c When business segments of a single

corporation or the business activities of more than cne corporation constitute a

single trade or business, such single trade or business is said to constitute a
"unitary business." ) , L T
FriGrds2ed 7.24.4.2.d A unitary business exists when the
operations of the business segments of a corporation or group of commoniy owned
and conirolled corporations contribute tc or depend on each other in such a way

2s to result in functional integration between such segments. Functienal
integration refers to transfers between or pocling among business segments of
such items as products or services, technical information, marketing

information, distribution systems, purchasing and intangibles (such as patents,
copyrights, formulas, procesies, trade secrets, and the like) in a manner which
substantially affects the segments' business operations related to such
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activities as development, manufacture, producticn, extraction, distribution or
sale of {ts products. or services. ~

Fr287é7Pre 7.24.4. 7.2 . Evidence of functionally
integrating factors. - The determination of whether or not the operations of
business segments ave functionally dintegrated will turn on the facts and
circumstances. of the case. Several factors may evidence that the operations of
husiness segments are functionally integrated. A non-exclusive 1ist of such

factors is fouhd below in paragraph Fr28-4-8:f 7.24.4.2.f of this Subsection.

Generally, several functionally integrating factors will exist in a unitary
business, although a unitary business may exist as a result of few factors or.
even one factor, if the factor or factors involved are particularly significant.
In determining whether a unitary business exists factors should not be examinsd
in isoclation. Instead, it should be determined whether the facters which are
present, in combination, result in a functionally integrdted business. In
addition, the presence or absence of any one factor or any particular factors is
not necesszrily determinative as to whether a unitary business exists, although
absenca of all of “the factors describad by subparagraphs F-£8r4r8-f-3
7.24.4.2.f.1 through F-2874:#+f-5 7.24.4.2.f.5 of "paragraph 7-2874-2<f
7.24.4.2.F of this Subsection will generally result fin a Tinding that a unitary
business does not exist. - - . '

F-2B-4-2-f 7.24.4 2.f  Functionally integrating factors. -
A non-exclusive listing of factors to be considered in determining whether
business segments are functionally integrated appears below.

FrEBr4s2-fry 7.24.4.2.f.1 ~  Intercompany sales,
exchanges, or transfers. : . ' ‘

FrpBré-prfodca 7.24.4.2.F.1.a Sales, exchanges, or
transfers (hereinafter "sales") .of products, services, intangibles or the Tike
between businass segments are important indicia of functicnal integration. The
significance of intercompany sales will be a function of both the character of
the "items sold and percentage of total sales or purchases represented by the
intercompany sales, = Ihtercompany szles at a given Tlevel take on greater
significance. ff_there is a limited sales or purchasing market for such items or
gf ;a]uable trade name or other fntangibles are associated with such sales, or

oth.

F-207472-f+37k 7.24.4.2.F.1.6 The fact that
intercompany sales are zt a readily determinable market price does not negate
the importance of such sales as a functionally integrating factor, because such
sales generally represent an assured market for the seiler and a guaranteed
source of supply for the purchaser. o

F-28r4r2-frive 7.24.4.2.F.1.¢c As the percentags of
intercompany sales to the total sales of the seliing segment increases or as the
percentage of intercompany purchases of the purchasing segment's total purchases
increases, ~the more important such purchases and sales bacoms as a unitary
factor. Co o - = -
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For purpsses of this subparagraph, where goods, services, or intangibles
are transferred without charge, percentages of cost {or cost of goods sold) may
be used in 1ieu of percentage of sales or purchases. For purposes of this
sthparagraph, management stewardship activities are not considered an
intercompany sale or transfer of services. Generally, fintercompany sales or.
purchases™ in excess. of 10% will be considersd a significant, although not
necessarily determinative, unitary factor.  Sales of Jless than 10% become
relatively Tless significant as the percentage of sales decliines, but a small
percentage of sales may neyvertheless be considered significant if the sales
represent goods or services which are particularly important to the purchaser's
operaticns. ' : :

F-2874-2-F73vev 7.24.4.2.7.1.c.1 Example. -
Business segments A and B are commonly cwned and controlled. Segment A grows
citrus and other fruit. Segment B manufactures soft drinks. A sells to B ofls
axtracted from the skin of a special variety of fruit for use in B's soft
drinks. This oil §s not significantly available from other scurces. The sales
represent only a_ small portion of A's total sales and B's total purchases. The
unusual flavor produced by the oil is a majer factor in the character of the
soft drink. Consumer taste tests demonsirate a strong preference for the soft
drink with this oil as an ingredient. The intercompany sales bestween A and B
would be considered a signifigant upitary factor.

FreBrdr2rfedod 7.24.4.2.f.1.d Sales, exchanges or
transfers between business segments may be.disregarded where intercompany sales
are used as a device to_ assert unitary combination for tax avofdance purposes.

FraBr4-2-frp 7.24.4.2. 7.2  Common marketing.

F-20-b4-2-Ff-P-a 7.24.4.2.F.2.2 When business
segments share substantial commen marketing features, such features can be an
important characteristic of functional integration when such marketing results
in significant mutual advantage. For this purpose, common marketing exists when
a substantial porticn of the business segments' products, services, intangibles,
or the like are distributed or sold tc a common customer, or the business
segments use a common trade name cr other common identificatfon and such common
jdentification is a significant factor in purchasers’ decisions tc purchase the
respective products or services. . :

FrPB4-pofofract 7.24.4.2.7.2.4.1 Example. -
Business segments A and B are commonly owned and centrolled. A manufactures
small tools and garden implements. B manufactures aute replacement parts and
accessories. Both A and B jointly sell a substantial porticn of both segment's
total production. to varicus hardware stors chains, which then sell both product
Tines to the public. As a result of such common sales, both segments are able
to obtain preference on shelf space and greater merchant participation in
preduct promotion of each segment. Such common sales would be considered a
functionally integrating factor. '

F-2B-é-f-fr2ra-? 7.24.4.2.f.2.2,.2 Example. -
Commonly owned and controlled segments A, B, and C manufacture furniture,
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carpeting, and household appliances, respectively. ATl three product lines are
sold under the.name "Alpha" which is a nationally recognized trade name. A, B
and C jointly participate in advertising to portray the "Alpha" name as a symbol

of quality and value. Rased on ccnsumer studies, the "Alpha' name is a
significant factor. in the consumer's decision to purchase the respective
products. The common use of the trade name "Alpha" would be considered a

functionally integrating factor,

F-28:4+2-f78sb 7.24.4.2.F.2.b Common use of an
advertising agency does not constitute common marketing, absent circumstances
described_above. In addition, shared use of a commoniy owned and controiled
business segment which provides advertising services is not common marketing
described by this subparagraph, absent circumstances described above. (See
subparagraph 7-28:478-f-7 7.24.4.2.F.7 of this paragraph).

F-2874-2-¥73 7.24.4.2.7.3  Transfer or pooling of
technical information. - Evidence of functional integration may be indicated by
transfers or pcoling of technical informatien, know-how, or research and
development, ff such transfer or pooling represents a significant econamy of
scale or the information shared is particularly important to the segments’
operations. :

FrEBTd-ErFr4d 7.24.4.2. 1.4 Common_ distribution
system. - Business segments may_demonsirate evidence of functional integration
by use of a common distribution _system, under which {inventory control and
accounting, storage, trafficking and transportation are controlled through =z
common network., __ _

Fr28-4-87fsh 7.24.4.2. .5 Common purchasing. -
Evidence of functicnal integration may be indicated by common purchasing of
substantial gquantities of products, services intangibles, or the Tike from the
same source, where such purchasing resuits in a significant eccnomy of scale, or
where such npreducts, services, intangibles, or the like are not" readily
available from other sources and are particularly importani to each segment's
operations or sales.

FrEBrhr2-f6 7.24.4 2. .6 Centralized management.

FrP8c4:2-F-678 7.24.4.2.F.6.a Centralization = of
management exists when directors, officers and/or management employees Jjointly
participate 1in management decisions which significantly affect the respective
business segments. Transfer cof offfcers or management employees Dbetween
business segments may also provide evidence of centralization of management.

. F-PB-4-2-F-67 7.24.4.2.71.6.b The mere presence cof
centralized management s not sufficient to support a Tfinding that the
operations of commonly owned and controiled business segments are functionally

integrated. Only those centralized management activities which contribute to
the integration of the operations under consideration constitute 2 functionally
integrating factor. Centralized efforts to fulfill dnvestment stewardship

responsibilities, such as the implementation of a uniform system of internal
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conirols, or regulatery reporting requirements, such as the establishment of
centralized information processing, will not be determinative for this purpose.

F-28-4-2-F6-brt 7.24.4.2.7.6.b.1 Example. -
Business segments A, B, C, D, and E are commonly owned and parts of a large
nationwide conglomerate. Segments A, B, C, and D manufaciure clothing,
furniture, musical instruments, and bakery products, respectively. Segment E is
s book publisher. The managers of E receive monthly financial reports from each
of the segments, review and approve budgets of each segment, review and approve
major acquisitions and new product Tines of each “segment, review and approve
hiring and firing of managers of each segment, and provide for intercompany
financing. None of the respective segments has intercompany sales, cemmon
marketing, pooling of technical knowledge, a common distribution system, or
common purchases with any other segment. Due to the absence of significant
functional fintegration among each of the respective segments, each business
segment constitutes a separate trade or business.

F-28vé8rf6-e 7.24.4.2.F.6.¢ Centralization of
management is mora significant as a unitary factor when business segments are
engzged in the same general Tine of business or constitute steps in a vertically
integrated enterprise ~tham in other business contexts, because of the
opportunity the respective sagments have in making use through such central
management of readily transferable knowledge and expertise of the operations of
the cther segment, and developing coordination between the business segments.

FrE8-4-2cfF 7.24.4.2.17.7 Other factors. -
Functional integraticn of business segments will generally not be evidenced by
such factors (aione or in combination with other factors described by this
subparagraph) as commen or intercompany financing (other than between financial
institutions), advertising (in the absence of common marketing described by
subparagraph 7-20-4-2-f-2 7.24.4.2.f.2 of this paragraph}, labor relations,
warehousing (in the sabsence of a central distribution system described by
subparagraph 7#-28:4-9:fv4 7.24.4.2.f.4 of <this paragraph), pension plans,
insurance, and personnel recruitment. '

However, where a factor or factors described by
subparagraphs 7+26:4-2:Ff:1 7.24.4.2.f.1 through 7#-8874:2-f:5 7.24.4.2.f1.5 of
this paragraph do not clearly demonstrate that functional integration exists,
the factor or factors described in_ this subparagraph may, in combination with
the factors described in subparagraphs 7+2874-2:-f:% 7.24.4.2.f.1 through
7-2874:8:€:5 7.24.4.2. 7.5 of this paragraph, demonstrate sufficient additional
evidence of functional integraticn to warrant a finding that a unitary business
exists. i ' . . ' -

. Fr287478-F78 7.24.4.2.7.8 Factors accorded Tittle
weight, - Factors such as common Tegal services, accounting, tax administration,
and financial vreperting will generally be accorded Tittle weight in the
determination of whether business segments are functionally integrated.

FrEBrérEry 7.24.4.2.0 The presence of a unitary business
will be presumptively shown by the presence of the foliowing:
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FrP074-2-g7F 7.24.4.2.0.1 Same general line of
business: There i¢ a strong presumption that a corpcration or a cammonly owned
and controlled group of corporations is engaged in a unitary business when its
activities are in the same general Tline, For example, a corporation which
operates a chain of retail grocery stores will almost always be engaged in a
unitary business. - -

FreBrérErgrd 7.24.4.2.9.2 Steps in a  vertical
process: A corporation cr a commenly owned or controlled group of corporations
is almost always engaged in a unitary business when its various divisions or
segments are angaged in different steps in a vertically structured enterprise.
For ‘example, a corporation which explores for and mines copper ores;
concentrates, smeits and refines the copper ores; fabricates the refined copper
into consumer products and distributes such products {whether by intercompany
fee or purchase, or without charge} is engaged in a unitary business, regardless
of the fact that the variocus steps in the process are operated substantially
independently of each other with only general supervision from the corporation's
executive offices.” : . o - o ~

7-p8-4-2-h 7.24.4.2.h _ Business segments which are neither
in the same general line nor steps in a vertical process are presumptively
engaged in separate businesses, absent a determfination that the respective
segments are fTunctionally integrated.

FopBo4-8-4 7.24.4.2.1  In  the event that a business
segment is functionally integrated with a second business segment and the second
business segment is functionally integrated with a third business segment, the
first, second and third. business segments constitute a unitary business
notwithstanding the fact that the first and third business segments are not
functionally integrated with each other. The preceding sentence shall not apply
where the second business segment's functiognal integration is not substantial
viewed from the perspective of either the first or third business segment.

Fr28rér87471 7.24.4,2.1.1  Example. ~ ~ Business
segments A, B, and C are commonly owned and controlled. A s an architectural
firm. B 4% a construction company which builds office and apartment buildings.
C is a manufacturer of finished steel. A provides architectural services to B,
representing half of the total architectural services it provides. C designs,
fabricates, and sells the superstructures used in the construction of B's office
and apartment buildings. The steel superstructures constitute 20% of B's
construction purchases. A and C have no intercompany sales, common marketing,
pooling of technical knowledge, common distribution system or common purchases.
Nevertheless, A, B, and T constitute 'a .unitary business because B is
functicnally integrated with both A and C.

FreBréreci-2 7.24.4.2.7.2 Example. - Business
segments A, B, and C are commonly owned and controlled. A is in the busfness of
oil exploration, extraction and refining. B _is a charter air transportaiion
company. C produces motion pictures. A and C have no intercompany sales,
common marketing, pooling of technical knowledge, cr common distribution system.
A usas B's service for transporting oil executives, enginesrs and geologists teo
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remocte oil exploration and drilling sites. C uses B's services for flying movie
executives and actors to movie locaticns and business meetings. A and C's
common purchases are limited to the transportation services provided by B. Als
use of B's service constitute 20% of B's total charter sales. C's use of B's
service constitutes 40% of B's total charter sales. However, B's service
represents less than a hundredth of a percent of A's total purchases and only
two tenths of a percefit of C's total purrhases. Despite the fact that B is
functionally integrated with both A and C, A, B, and C do not constitute a
unitary business. , ' : -

F-2074-2+5 7.24.4.2.5  MWpere the taxpayer asserts that
business segments ares unitary, the taxpayer shall have the burden of proof.
Failure by the taxpayer to produce requested evidence which ties within the
contro] of the taxpayer gives rise to a presumption that the evidence would be
unfavorable if provided. :

7-£8:5 7.24.5 Burden of proof.

FoFBT5+% 7.24.5.1 In any proceeding before the Tax Commissioner
or in any court in which employment of one of the methods of allocation or
apportionment provided for in paragraph (1} or (2), Subsection (R), of W. Va.
Code § 11-24-7 is sought, on the ground that the allocation and apportionment
provisions _of Subsections (d) and (e) of W. Va. Code § 11-24-7 do not fairly
represent the extent of the taxpayer's business activities in this State, the
burden of proof shall: (1) If the Tax Commissioner seeks employment of one of
such methods, be on the Tax Commissioner, or (2) if the _taxpayer seeks
employment of one of such other methods, be on the taxpayer.

§ 110-24-7a. Special Apportionment Rules For Motor Carriers.

7a.1 Motor carriers of property or passengers shall apportion the business
income component and the nonbusiness income component which f{s not allocated
pursuant to W. Va. Code § 11-24-7 of their adjusted federal taxable income of
this State by the use of the ratio which their total vehicle miles 1in this State
during the taxable year bears to total vehicle miles of the corporation
averywhere during the taxable year, except as otherwise provided.

7a.2 Definitions for purposes of this Section.
7a.2.1 "Motor carrier" means any corporation engaging in_  the.
transportation of passengers or property or both, for compensation by motor
propelied vehicle over roads in this State, whether traveling on a scheduled
route or otherwise.

7a.2.2 . "Vehicle mile" means the operation of a motor carrier over a
distance of one mile, whether owned or operated by a corporation.

7a2.3 When special apportionment rules for motor carriers inapplicable.
7a.3.1 If a mofsr carrier neither owns nor rents real or tangible

personal property located in this State, has made no pick-ups or deliveries in
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this State, and_has traveled less than fifity thousand vehicle miles in this
State during the taxable year, then the special apportionment rules in W. Va.
Code § 11-~24~7a shall not apply.

7a.3.2 If a moitor carrier neither owns nor rents any real or
tangible personal property Tocated in this State, except vehicles, and makes no
more than twelve trips into or through this State during a taxable year the.
special apportionment rules shall not apply. )

7a.2.3  Mileage traveled under fifty thousand miles or mileage
traveled in this State during the twelve trips into or through this State may
not represent more than five percent of the total motor vehicle miles traveled
in all states during the taxable yezar.

§ 110-24-7b. Special Apportionment Rules - Financial Orgapnizations.

7b.1 General. - The legislature has found that the general formuld set
forth in W. Va. Code § 11-24-7 for apportioning the business .income of

corporations taxabie in this State as well as in_another state is inappropriate

for use by financial organizations due to the particular character1st1cs of
those organizations and the manner in which their business is conducted.

Accordingly, the general formula set forth in W, Va. Code .§ 11-24-7 may not be
used. to apportion the businsss 1ncome of such f1nanc1a1 organizations, which

shall usé only the apportionment formula and methods set forth Infﬂr Va. Code

§ 11-24-7b for taxable years beginning after December 31, 1990.

7b.2 Financial organizations with business activities partially within and

partially without this State. - A financial orqan1zat1on not having its

commercial domicile in this State sha]?'apportton the buszness income component

of its federal taxable income (as adjusted by W. Va. Code § 11-24-6) to this

State as provided in this Section /b and the subsections thereof if it requlariy

engages in business in this State.

/b.2.1 . Nexus  presumptions and exclusions. - A financial
organization is presumed te be regularly engaging in business'in this State if
during any year it obtains or solicits bus1ness W1uh twenty Or mors persons
within this State, or if the sum of the value of its gross receipts attributable
to sources . in mthjs State equals or exceeds one hundred thousand dollars.
However, gross receipts from the foliowing types of property (as well as those
contacts with this State reasonably and exclusively requirsed to evaluate and
complete the acguisitieon or disposition of the property, the servicing of the
property or the income from it, the collection of income from the property. or
the acguisition or liguidation of coliateral relating to the preoperiy) shall net
be a factor in determining _whether the ownper is engaging in business fn this

State:

7b.2.1.1 An_ interest in a real estate mortgage invesiment
conduit, a real estate 1nvestment trust or 3 requ1ated investment company;

/b.2.1.2 An_ interest in a Joan backed security renresenting

ownership or participation in é_poo? of promissory rnotes_or cevtificates of
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interest that provide for payments in velation to payments ov raasonable

Drogect1ons of payments on the notes or cert1f7cate

7b.2.1.3 An interest fn a loan or other asset from which the

interest 9$s attributed to a consumer loan, a commerc1aI Toan or a secured

commercial 1oan; and 1in wh1ch the payment ob11qatwons were solicited and entered

into by a_person_ that is wndependent and not actwnq on pehalf, of the owner;

7b.2.1.4 An interest in the right to service or cecliect income
from a_loan or other asset from which 1nterest on_the Toan is attributed as a
Toan described in the prevzoué paraqraoh and in whwch the payment obligations
were so?1c1ted and entered 1nto by a person “that ws 1ndependent and not act1ng
on benalf, of the owner; and

7B.2.1.5 Any amounts. heid in an escrow or trust account with
respect to property described above '

7b.2.2 Definitions. ~ For purposes of this subsection:

7b.2.2.1 !"Deposit!” means:

7b.2.2.1.a . The unpaid balance of money or its equivalent
recefved or held by a financial organization 1n the usual course of business and

for which it has g1ven or it is obligated o q1ve cradit, e1ther cenditionally
or uncond1t10na11y, to a2 _commercial, check1nq, sayings, time or thrift account

whether or noi_advance notice is requtred to w1thdraw +the credit funds, or whigh

is evidenced, . by a certificate of depos1t thrift certificate, 1nvestment'

certificate or certnr1cate of indebtednass, or other similar name, gr & check or
draft drawn against a deposit_ account and certified by the financial
organization, or a lettier of credit or a traveTer s check on which the financial

organization is prwmarw]y 11ab1e Provided, That without limiting the generality

of the term "money or its equivalent, " any such _account or instrument must be
reqarded 2s evidencing the receipt of the equtvaient of money when cred1ted or

issued in exchange for checks or drafts or for a promwssory note upon which the

person obtaining any such credit or instrument is_primarily or secondarily

liable or.for a charge against a deposit account or in settlement of checks,

drafts or other instruments forwarded to Such bank for collection;

7b.2.2.1.b _ Trust funds received or held by such
financial organization, whether held in the trust department or held or

deposited in_any other department of such financial organization;

7b.2.2.1.c~ Money received or held by a financial
organization or the credit quen for meney or its equivalent received or held by

a f1nanc1a1 orqam1zatwon in the usual course of business for a special or
specific purpose, reqard]ess of the lega| relationship thereby established,

including, without being 1imited tg, escrow funds. funds held as security for an

obligqation due ths financ1a7 orqan1zat1on or other (including funds held as

dealers reserves) or for securities loaned “by the financial organization, funds

deposited by a debtor to meet maturing ob11gatuons funds deposited as advance

payment on subscriptwons to United States quernment secur1t1es, funds held for
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distribution or purchase of securities, funds held to meet {ts acceptances or

Tetters of credit, and withheld taxes: Provided, That there shall not be.

included funds whnch are recejved by the financial orqanxzat1on for immediate

application to the reduction of an indebtadness tc the receiving financial
organization, or under condition that the receipt thereof immediately reduces or

extinguishes such an indebtedness; =

b.2.2.1.d Qutstanding drafts (including advice or
authorization *to charqe a finmancial organization's balance in another such
organization), cashier's checks, money orders or other officer's checks fssued

in the usual course of business for any purpsse, but not including those issued

in_payment_ for services, dividends or purchases or other costs or expenses of

the financial orqanﬁzat1on itself; and

7b.2.2.1.e . Money or fts egujvalent held as a credit
balance by a financial organization on behalf of its customer if such entity is

engaged in soliciting and ho1d1nq'such ba1ance§ in the regular course of its
business. . ] - . .

7b.2.2.2 "Sales" means:

For purposes of apportionment, the "sales" of a financial organization
shall mear the gross receipts described in the gross receipts factor in this
subsection, regardless of their scurce.

/b.2.3 Commercial domicile - apportionment or credit. - Financial
organizations which do not have their commercial domicile in West Virginia shall
use the apportionment rules set forth in this section. Financial organizations

with their commerciz, domicile in West Virginia may not apportion their business

income, but shall report all net income tc West Virginia without apportionment:
Provided, That any financial organizations with their commercial domicile in
West Virqinqa shall be allowed the credit zqafnst their corpcration net fncome
tax Tigbility as described in Section 24 of this article

7b.2.4 Apportionment rules. -

7b.2.4.1 General method. -

If a financial organization not having its commercial domicile in_ this
State is engaging in business both within and without this State, the portion of
its net income arising from such business, which is derived from sources within
this State, shall be determined by apportionment in accerdance with this
subsection. The apportjoned net incoms shall be determined by multiplying net
income by the special gress receipts factor as defined in this subsection.
Neither the numerator nor the denominator of the gross receipts factor shall

include receipts from obligations described in W. Va. Code 8§§ 11-24-5(f)(1)(A),
(B), {€) and (D).

7b.2.4.2 5Special gross receipts factor. - The gross receipts
factor is a fraction, the numerator of which is the total gross receipts of the
taxpayer from sources. withinm this State during__the taxable year and the
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denominator of which fs the total gross receipts of the taxpayer wherever earned
during the taxable year.

Numerator. - The numerator of the gross receipts factor shall include, in
addition to items ctherwise includabie in the sales factor under W. Va. Code
§ 11-24-7, the foilowing:

7h.2.4.2.a Receipts from the lease ¢r rental of real or
tangible personal property (whether as the economic equivalent of an extensien
of credit or otherwise) if the property is located in this State;

7b.2.4.2.b  Interest _income and other receipts from
zssets in the nature of loans which ara_ggggrgg“primar11y by real estate or
tangible personal property if such securitiy property is “Jocated in the State.
In the event that such security property is aiso 1ocated in _one or more other
states. such receipts shall be presumsd tg be from sources within this State,
subject to rebuttal based _upon factgrs_ﬁgécr1bed in rules to be promulgated by

the Tax Commissioner, including the factor that the proceeds of any such loans
were appiied and used by the borrower ent1re1y outside of this State:

7b.2.4.2.¢ Interest ‘income and other receipts from
consumer lcans which are unsecured or are secured by intangible property that
are made to residents of this State, whetner at a place of business, by
traveling Joan officer, by mail,_ pg__tglgphone or _other electronic means or

otherwise;

/b.2.4.2.d Interest income _and other receipts from
commercial lgans and instailment obligations which are unsecured or are secured
by dintangible property if and to the extent that the borrower or debior is a

resident of or is domiciled in this State: Provided, That such receipts are

presumed to be from sources in this State and such presumption may be overcome
by reference ito factors described in rules to be promulgated by _the Tax
Commissiconer, 1nc1ud1nq the factor that the proceeds of any such Toans were

applied and used by the borrower entirely outside of this State;

7b.2.4.2.e Interest _income and other receipts from a
financial crganization's syndication and participation in loans, under the rules
set forth in Sections 7b.2.4.2.a through 7b.2.4.2.4d above;

/b.2.4.2. 1 Interest income and cother receipts, including
seryice charges, from financial idnstitution credit card and travel and
antertainment credit card receivables and credit card holders' fees if the

borrower or debter is a resident of this State or if the billings for any such

receipts are regularly sent to an address in this State;

7b.2.4.2.g Merzhant discount income derived from
financial institution credit card holder transactions with a merchant located in

this State. 1In the case of merchants located within and without this State,

only receipts from merchant discounts atiributable to saies made from 1ocat1ons
within this State shall_be attributed to this State. It shall be presumed,
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subject to rebuttal, that the Jocation of a merchant is the address shown on the
invoice submitted by the merchant to the taxpayer;

7b.2.4.2.h Receipts from the performance of services
which are attributed to this State if:

75.2.4.2.h.1 _The service receipts are Joan-related
fees, including loan serv1c1nq fees, and the borvower resides in this State,

except that., at the taxpaver's eTection receipts: from lcan-reiated fees wh1ch
are either: (1)} "Pooled" or aqgregated for coligctive financial accounting

treatment: or (b) manually written as non-recurring extracrdinary charges to bg

processed directly to the general ledger may either be attributed to_a state

based upon the borrowers' residences or upon the ratio that total interest

sourced to that state bears to total interest from all sources;

7b.2.4.2.h.2 The service receipts are deposit-related
fees and the depositor resides in this State, except that, at the taxpayer's
election, receipis from deposit related fees wh.ch are e1ther {3z} "Pooled" or
aggregated for o1?ect1ve financial accounting treatment; or (b)) manually

written as non-recurring extracrdinary charges to be processed directly to the

general ledger may either be attributed to a state based upon the depositors'
residences or upcn the ratic that tota? depos1ts sourced to that state bears to
total depesits from all sources;

7b.2.4.2.h.3 The service receipt s a brokerage fee
and the acceount holder is a resident of this State;

7b.2.4.2.h.4 The service receipts are fees related to
astate or trust services and the estate's decedent was a resident of this Siate
immediately before death, or the grantor who either funded or established the
trust is a resident of this State; or

75.2.4.2. 0.5  The service receipt is associated with
the performance of any other service not identified above and the service is
performed for an fndividual resident of, or for a corporaticn cr other business
domiciled in. this State and the economic benefit of such service is received in

this State;

/b.2.4.2.1 Gross receipis from the issuance of travelers
checks and mgney orders if such checks and money orders are purchased im this

State; and . L

ib.2.4.2.] All other receipts not attributed by this
rule to a state in which the taxpayer {s taxable shall be attributed pursuant to
the Taws of the state of the taxpayer's commercial domicile.

Denominator. - The denominator of the aross receipts factor shall include
all of the taxpayer's gross receipis from transactions of the kind included in
the numerator, but without recard to their sources or situs.
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/b.3 Method of filing. - F7nanc1a? organizations subject tc apportiorment
under W. Va. Code § 11-24-7b(b) and Secticn 7p.2 and the subsections therecf of
these requlations shall file only separate tax returns. and may not file on &
consolidated or any other basis: Provided, That fwnanc1a1 orqanwzat1on which are
members of an affiliated group may file on a consolidated basis if alT members

of the affiliataed group have their commercial domicile in this State.

§ 110-24-8. Accounting Perieds And Methods Of Accounting.
2.1 Period of computation of West Virginia taxable income.

8.1.1 For "purposes of %he tax fimposed by this article, a
taxpayer's taxable vear shall be the same as the taxpayer's taxable year for
federal income tax purposes.

8.2 Change of taxable year.

g.2.1 If a taxpayer's year 1s changed for federal income tax
purposes, the taxpayer's taxable year for purposes of this article shall be
similarly changed. o , I

8.3 Methods of accounting.
8.3.1 Same as federal.

8.3.1.1 A taxpayer's method of accounting under this article
shall be the same as the taxpayer's method of accounting for federal income tax~
purposes. In the absence of any method of accounting for federal income tax
purposes, West Virginiaz taxable Income for purposes of this article shall be
computed under such method that in the opinion of the tax comnwsswoner clearly
reflects such income.

8.3.2.. Change of accounting methods.

8.3.2.1 If a taxpayer's method of accounting is changed for
federal 1income tax purposes, his methed of accounting for purposes of this
article shall be changed so that Tt conforms to the method used For federal
income tax purposes. - : . =- . -

8.4 Adjustments.

8.4.1 . _In computing a taxpayer's West Virginiaz taxable income for
any taxable year under & method of accounting different from the method under
which the taxpayer's West Virginia taxable income for the previous year was
computed, there shall be taken into account those -adjustmentis which are
determined, to be necessary solely by reasen of the change in order to prevent
amounts from being duplicated or omitted.

2.5 Limitation on additional tax.

8.5.1 Change other than to installment method.
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8.5.1.1. If a taxpayer's method of accounting is changed, other
than from an accruz)] to an installment method, any additional fax which results
from adjustments determined to be necessary sclely by reason of the change shail
not. be greater than if such adgustmenbs were ratably allocated and included for
the taxable year of the change and the preceding taxable years, nct in excess of
two, during which the taxpayer used the method of accmuntwng from which the
change 1s made. .- _ :

8.5.1.2 Procedure for determining tax 1izbility under the
provisions of West Yirginia Code § 11-24-8(e).

8.5.1.2.a Compute the tax for the current year us1ng the
regular method, including determination of effective tax rate. '

8.5.1.2.b Multiply the deliar amount of the income
adjustment dincluded in_ the West Virginia taxable fincome by the current year
effective tax rate. .

8.5.1.2.c Pro-rate the adjustments over the current tax year
and over no more than two of the preceding tax years.

8.5.1.2.d Multiply the dollar amount of the adjustments
allocated to 2ach of the vears, to the extent the adjustments_were included in
West Virginia taxable income, by the effective tax rate applicable to each of
the years. ~ '

8.5.1.2.4.1 Example. - Corporation K reported income
adjustments on Federal Form 1120 of $100,000.. The effective tax rate for the
year is 9.675%. The fincome tax on _the adjustments s $9,675 ($100,000 x
.09675). The pro-ration over three years is:

/3 of Proration - Tax
Adjustment Applicable Tax Reducticn
Year __ Amount Tax Rate - __ Amount
18X3 . $33,333.23 x .0967% = - $3,225_
18X2  33,333.33 x .0825 = 2,750
18X1 33,333.33 » .0875. = _2,250
- $8,225

The tax T1liakility reduction for the current year is
$9,675 - $8,225 = $1,450,

8.6 Change from accrual to instaillment method.

8§.6.1 If a taxpayer's method of accounting is changed from an
accrual to an installment method, any additional tax for the year of such change
of method and for any subsequent year which is attributable to the receipts of
installment payments properly accrued in a prior year shall be reduced by the
portion of tax for any prior taxable year attributable to the accruail of such
installment payments. .
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8.7 Application of federal accounting adjustments.

8.7.1  Notwithstanding any of the other provisions of this Section,
any accounting adjustments made for federal income tax purposes for any taxable
yvear shall be applied in computing the taxpayer's taxable income for such
tazxable year.

8.8 Taxpayver currently on the instaliment method of accounting.

g.8.1 If a taxpayer is using the instaliment method of accounting
on or before July 1, 1967, any tax for the year of the enactment of W. Va. Code
§ 11-24-1 et seq. and for any subsequent year which is attributable to the
receipts of installment payments properiy accrued in a perfod prior to the
enactment of this article and which were subject to the privilege tax as imposed
by articte-thirteen-of-chapter-eleven-of-thés-Code W, Va. Code § 11-13-1 et seq.
shall, be reduced by tha portion of such pr1v11ege tax previously paid on such
rece1pts - :

§ 110-24-9. Reserved For Future Use.
§ 110-24-9a. Severance Tax Credit Against Corporation Net Income Tax.

9a.1 A credit is allowed against the primary corporation net income tax
egual to the amount of the taxpayer's liability for a taxable year for the
saverance tax imposed in W. Va. Code § 11-13A-1 et seq. for taxable years
beginning bsfore October 1, 1990. This credit shall not be available for tax
years beginning after September 30, 19%9. . . . '

Sa.2 Limitations.

Qa,2.1  The severance tax credit is limited fo the smallest of the
following: T - ) . ’ ’ R

%a.2.1.1 The amount &f the severance tax imposed.

%a.2.1.2 Fifiy percent of the amount of the Corporaticn Net
Income Tax before credits. o

9a.2.1.3 Fifty percent of the Corporation Net Income Tax
17ability imposed upon net income derived from activity or activities subject to
the severance tax.

9a.3 IF a taxpayer elects to take the severance tax credit, it shall make
an adjustment pursuant to W. Va. Code § 11-24-6 dincreasing its federal taxable
income in the amount of the severance tax 1iability taken as a deduction for
federa] {ncome tax purposes for the taxable year.

9a.4 For purposes of the severance tax credit against the corporation net

income tax, the severance tax liability of a taxpayer is the severance tax
Tiability computed without reduction for the tax credit for coal loading
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facilities, the tax credit for 1ndustr1a1 EXpanswon or the revitalization credwt
allowed for such ysar. T -

8a.5 Election. T
9a3.5.1 Instead of taking a severance tax credit a taxpayer may, at
its option, retain the deduction for severange tax 1iability taken for federal

income tax purposes on its return for the taxable year.

9a.6 Example. - Company A is engaged in coal mining and glass manufaciure
in West Virginia. Company A has a federal taxable income of $1,675,000, and a

West Virginia net income of $1,500,000 after making the adjustmenus prescr1bed N

in W. Va. Coda § 11-24-5. After al1ocat1on and apportionment, the company has a -
West Virginia taxable income of $750 000, of which 3$250,000 was derived from
coal mining in this State subject to the severance tax. Its severance tax
Tiability for the tax year is $36,000. After taking the ceal Toading facilities
credit, the industrial expansion credit and the revitalization credit against
its severance tax 1iability, the company actually paid 34,500 in severance tax
liability. The company may elect to forego the severance tax credii and retain
the $4,500 deducticn taken for federal income tax purposes. If the company
elects to take the severance tax credit, it must add back as an adjustment under
W. Va. Code & 11-24-6 the $4,500 taken as a deduction for severance taxes on its
federal return for the taxable year. Next, the cegmpany must calculate the
pert1nent limitation. In this example, the corporat1on net fncome taxes on the
net income giving rise to thes severance tax credit s $23,625 ($250,000 net
income from coal mining multipiied by the applicable corporation net income tax
rate of 9.45% percent). Fifty percent of this is 3$11,813. Thus, if Cempany A
elects to take the severance tax credit, the credit will be limited to a maximum
of $11,813. . Note that for purposes of the severance tax credit, the entire
severance tax l1iabiTity without reduction for credits is used. The credit is
Timited to the lesser of: (1) the _severance tax Tiability ($36,000.00); (2)
fifty percent of the overall corporation net income tax liability ($750,000.00 X
tax rate(s) - 2); or (3) fifty percent of corporate net income tax Tiabiiity
attributable to the net dncome giving rise to the severance tax credit
(%$250,000.00 X tax rate{s) - 2).

§ 110-24-9b. Reserved For Future Use.
§ 110-24-9c. Research And Development Credit.
9c.l Credit allowed. .

9¢c.1.1 . There is allowed 2 research and development credit against
the corporation nei income tax. :

8c.Z Amount of credit and limitations.
9¢.2.1 For property and services purchased for an e1ﬁg1b7e research
and develcpment project the amount of allowable credit shall be equal to ten

percent of the eligible 1nvestment made for an e71gwb1e research and development
project. e e
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9¢.2.2 The allowable credit shall be applied over a ten-year period
of one tenth of the amcunt thereof per taxable year, beginning with the taxable
year in which the eligible investment 1is first placed in service or used in this
State, or is expensed for federal income tax purposes. ' '

8c.2.3 ‘No carryover to a stbseguent tax year or carryback to a
prior taxable year is allowed for the amount of any unused portion of any annua’
credit allowance. Any unused credit is forfeited.

8c.2.4 " The amount of the credit may not reduce by more than fifty
percent the amount of the net tax 1iability of the taxpayer for the taxable
year. - - _

9:.2.5. No credit is allowed for any property purchased prior to
July 1, 1983. B}
9c.2.6 No credit is allowed for any property purchased for an

a19igible research and deveiopment project when such property s used tc _
determine the eligible investmént for purposes of the industrial expansion or
revitalization credit against any tax or taxes, or for purpeses of the business
snvestment and jobs expansion credit against any tax or faxes.

9c.2.7 If a taxpayer aelects the research and development credit,
one-tenth of the entirve amount of the eligible investmen:i upcn which the credit
is predicated and which was taken as 2 deduction in determining its taxable
income for the taxable year shall be an increasing adjustment to federal taxable
income under W. Va. Code § 11-24-6.

9c.3 Eligible invesiment.
9¢.3.1 General.

9c.3.1.1 The eligible or qualified investment in a research and
development project shall be the sum of the applicable percentage of the cost of
land and depreciable property purchased for the conduct of an eligible research
and development project, which is placed in service or use 1in this State during
the taxable year, plus the amounti of qualified research expenses deducted by the
e1igible taxpayer for federal income tax purpeses. For purposes of the research
and development credit against the corporation net income tax, depreciable
property includes property for which an election ‘was made to expense such
property under Section 179 of the Internal Revenue Code of 1986.

8c.3.2 Applicable percentage of property.

Sc.3.2.1 For purposes of the ressarch and development credit,
the applicable percentage for land and depreciable property is:

Useful Life: Appiicable Percentage:
Less than 6 years 33 1/3
6 years to less than 8 years _ 66 2/3
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8 years or more — ' : oo 100

9¢.3,2.2 The useful 19fe of ary property is determined as of the
date such property is first placed in service or use within this State by the
taxpayer, determined in accordance with federal income tax Tlaw.

9c.3.2.3 Company X, Inc. purchased research and development
equipment in 1985. At that time, the equipment had a ten year usaful Tife for
federal income tax purpeses. Company X paid $50,000 for the property in 1985,
and expensed $5,000 of the property in 1985, pursuant to Section 179 of the
Internal Revenue Code. Company X moves its research center o Charleston, West
Virginia in 1980. For purposes of the research and development credit, Company
X will use 33 1/3 as the applicable percentage, since the property had a useful
1ife of less than six years when the property was first placed into service in
West VYirginia. The entire $50,000 would count as depreciable property even
though the taxpayer expensed $5, DOO pursuant tc IRC § 179.

8c.3.3 Cost of property.

9¢.3.3.1 The cost of each property purchased for the conduct cf
an eligible research and development project sha11 be determined in accordance
with the following rules: _ R

8¢.3.3.1.a Trade—-ins. - Cost shall not include the value
of property given in trade or exchange for the properiy purchased for conduct of
the research and development project.

8c.3.3.1.b Damaged, destroyed or stolen property. - If
property is damaged or destroyed by fire, flood, storm or other casualty, or is
stolen, then the cost of replacement property shall not include any finsurance
proceeds received in compensation for the loss.

9¢.3.3.1.c . . Rental property. =-- The <cost of property
acquired by lease for a term of ten years or longer shall be one hundred percent
of the rent reserved for the pr1mary term of the ?ease not to exceed twenty
years, o

95.3.3.1.d Property purchased for multiple use. - The
cost of property purchased for multipls business use including direct use in the
conduct of an eligible research and development project, together with some
other business or activity not eligible under this Ssction, shall be apportioned
between such activities. The amount apportioned to the conduct of the eligible
research and development project shall be considered te bz 27igible investment
subject to the conditions and Timitations of this Sectign.

9c.3.3.1.e . Self-constructed property. = In the case of
self-constructed property, the cost thereof shall be the amount properly charged
to the capital account for deprec1at1on in accordance with federal income tax
law.

48




.8tate Tax Depariment

Titie 110
Series 24
9c.2.3.2 Qualified research expenses. - Fcr burposes of this
Section: _
9¢.3.2.2.a "Qualified research expenses" means the sum

of in-house and contract research expenses for qualified research, allocated to
this State, which are paid or incurred by the eligible taxpayer during the
taxable year in carrying on _any trade or _business taxab1e under W. Va. Code
§ 11-24-1 et seq. In no evént may "qualified research expenses" inciude any
expense that must be capitalized and deprec1ated for federal income tax
purposes, or any expenditure pafd or incurred for the purpose of ascertaining
the existence, location, extent or guality of any deposit of coal, limestone or

other natural resource, including oil and natural gas.
9¢.3.3.3 "In-house reasearch expenses' means:

$¢.2.3.3.a . Wages paid or incurred to an employee for
qualified services performed in this State by such employee;

9¢.3.3.3.b Amounts paid or incurred for supplies used in
the conduct of qualified research in this State; and

9¢.3.3.3.¢c- . Amounts paid or incurred to another person.
for the right to use personal property in the conduct of qualified research in
this State.

8c.3.3.4 "Qualified services" means services consisting of:

9c.3.3.4.a Engaging in qualified research in this State,
or

8c.3.3.4.b . Engaging in the direct supervision or direct
support of research activities in this State, which constitute qualified
research.

If substantially all of the services perfermed Dy an
individual for the taxpayér during the taxable year consist of services meeting
the requirements of subparagraph $c.3.3.4.a or 9c.3.3.4.b, the term "qualified
services" means all services performed by such individual fer the taxable year.

9¢.2.3.5 "Supplies" means any tangible property other than:
9c.3.3.5.a Land or improvements to Tand; and

9¢.3.3.5.b Property of 2 character subject to
depreciation for federal fincome tax purposes.

8c.3.3.6  "Wages" has the meaning given to such term by Section
3401(a) of the Internal Revenue Code of 1986, as amended and as shown for each
employee on Federal Form W-2. In the case of self-employed individuals and
owner-ampioyees (within the meaning of Section 401(c)(1) of said Internal
Revenue Code), the term 'wages" includes the earned income (as defined in
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Section 401(c)(2) of said Internzl Revenue Code of such employee. The term
Uwages" shall not include any amount taken into account in determining the
federal targeted jobs credit under_Section 51(a) of said Internal Revenue Coda.

8¢c.3.3.7 "Contract research expenses' means: - _
p

89¢.3.3.7.a In general, sixty-five percent of any amount
paid or incurred by the taxpayer to any perscn (other than an employee of . the
taxpayer) for qualified research.

9¢.3.3.7.b If any contract ressarch expenses paid or
incurred during any taxable year are attributable to qualified research to be
conducted after the close_of the taxable year, such amount shall be treated as
paid or incurred during the taxable year during which the qualified research is
conducted. e . o

c.3.3.8 "Qualified research" means research and development
conducted for. purposes  relating to the technical, eccnomic, financial,
engineering or marketing aspects of expanding markets for and increasing sa1es
of this State's natural resource products .or manufactured products, or both:
Provided, That 1t shaill not include:

9c.3.3.8.a.. Research or develepment conducted outside
this State: - : o B

92.3.3.8.b Research or deve1opment not directly related
to increzsing the uses for and sales of thms State's patural resource products
and industrial products;

9c.3.3.8.c. Research in the social sciences ar
humanities; or

9c¢.3.3.8.d Research and development to the extent funded
by any grant, contract or otherwise by another person (or any governmental
entity).

9¢.3.4 .. Research by colleges, universities and certain research
organizations. - In general, sixty-five percent of the amount paid or incurred
by a corporaticn to any nonprofit educational crganization which s an
institution of higher education, {as defined in Section 3304(f) of the Internal
Revenue Code of 1985, as amended), an institution of higher education subject to
the Jurisdiction of the West Virginia Board of Regenis or any successor or
successors thereto, or any other nonprofit organization exempt from federal
income taxes which is organized and operated primarily to conduct scientific
research and is not & private foundaticn for federal income tax purposes for
research to be performed by such organization shall be treated as contract
research expenses. The preceding sentence shall apply only if the amount fis
paid or ~dincurred pursuant to a .written vresearch agreement between the
corporation and the qualified organizatien.
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9¢.3.5 Standards for determining qualified research expenses. - In
prescribing standards for determining which research and development expenses
are considered to be West Virginia qualified research expenses for purposes of
this Section, the tax commissioner may consider:

8c.2.5.1 The place wnere the services are parformed;

8¢.3.5.2 The resfdence or business Jlocation of the person or
persons performing the services;

9c.3.5.3 The place where qualified ressarch supplies are
consumed; and

9c.3.5.4 Other factors. that the Tax Commissiconer believes.
relevant n determining whether or not the research and development expenses,
land and depreciable property were purchased and used for qualified research, as
defined in %his~ articte- Wr-VYar- Code- articte- 245- chapter-eteven W, Va, Code
§ 11-74-1 et seq., during the taxable year.

§ 110-24-10. Reserved For Future Use. _

§ 110-24-11. Credit For Reducing Electric And Natural Gas Utility Rates For
Low Income Residential Customers.

11.1 General.

11.1.1 A credit is allowed against the primary corporation net
income tax Tiability of a taxpayer which is a utility providing electric or
ratural gas utility service to qualified customers (eligible taxpayers) for the
cost of providing electric or natural gas service or both to qualified low
income residential customers, where such cosis have not. been reimbursed by any
other means. . T

11.2 Definitions. - For purpose of this Section.

11.2.1 "ETigible taxpayer" means a utility which has provided
electric or natural gas service, or both, to qualified low-income residential
customers at special reduced rates. - -

11.2.2 "Cost of providing electric or natural gas utility service,
or both, at specfal reduced rates” .means the amount certified by the Public
Service Commission under the provisions of W. Va. Code § 24-2A-3 as the revenue
deficiency incurred by a pubifc utility in providing special reduced rates for
electric or natural gas utility service, or both, as required by W. Va. Code
§ 24-72A-1 et seq.

11.2.3 "Special reduced rates” means the rates ordersd by the
public service commission under W. Va. Code § 24-2A-1 et seq.
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11.2.4 "Qualified low-income residential customers" means those
utility customers eligible to receive electric or natural gas utiiity service,
or both, undar special reduced rates. o

71.3 Amount of credit.

11.3.1 __ The amount of the credit available to any eligibie taxpayer
shall be equal to its cost of providing electric or natural gas service, or
both, at special reduced rates. to. gualified residential customers, less any
reimbursement of said cost which the taxpayer has recsived through any other
means. : -

11.4 When credit may be taken.

11.4.1 An_ eligible taxpayer may claim a credit for reducing
eleciric and natural gas utility rates for low-income residential customers on
its annual return for the taxable year in which it receives certification of the
amount of its revenue deficiency from the Public Service Commission.

11.4.2. No credit for reducing electric and natural gas utility
rates for low-income residential customers may be claimed on any declaration of
estimated tax filed for such taxable year prior to the first day of July of such
taxable year. This credit may be claimed on a2 declaration or amended
declaration filed on or after the first day of July of a taxable year only if
the amount certified will not be recovered by the business and occupation tax
credit allowed in W. Va. Code § 11-13-3f. 1In this event, only that amount not
recovered by that credit may be considered or taken as a credit when estimating
the corporation net income tax due. In no event may the eligible taxpayer
recover more than one hundred percent of its revenue deficiency as certified by
the Public Service Commission.

11.5 Application of credit.

11.5.1 The credit for reducing electric and natural gas utility
rates for low income residential customers for a taxable year is not subject to
a fifty percent limitation. Any unused credit may be carried over and applied
against business and occupation taxes.

-

11.6 Copy of certification order.

11.6.1 A copy of a certification order from the Public Service
Commission shall be attached to any annual return on which this ¢redit is taken.

§ 110-24-11a. Credit For Reducing Telephone Utility Rates For Low Income
Residential Customers. :

11a.1 General.

) 1la.1.1 A credit is allowed against the primary corporation net
income tax for thke cost of providing telephone service at special reduced rates
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to qualified low—income residential customers which has not been reimbursed by
any other means.

1la.? Definitions for purposes of this section.

112.2.1  "Eligible taxpayer" is a utility which has provided
telephone service to qualified Tow-income residential customers at special
reguced rates. _ o : -

11a.2.2 "“Cost of providing telephone service at reduced rates" means
the amount certified by the Public Service Commission under the provisions of
W. Va. Code § 24-2C-2 as the revenue deficiency incurred by a telephone utility
in providing telephone service at special reduced rates, as required by W. Va.
Code § 24-2C-2. ) o

11a.2.3 "Special reduced rates" means the rates ordered by the
Public Service Commission under the authority of W. Va. Code § 24-2C-1.

11a.2.4 "Qualified Tow-income residential customers" means customers
eligible to receive telephone service at special reduced rates.

11a.3 Amount of credit.

11az.3.1 The amount of the credit available to any eligible taxpayer
shall be egual to its cost of providing telephone service at special reducad
rates to qualified low-income residential customers less any reimbursement of
such cost which the taxpayer has received through any other means.

1la.4 . When credit may be taken.

1la.4.1 An eligible taxpayer may claim a credit allowed for reducing
telephone utility rates for Jlow-income residential customers on its annual
return for the taxable year for which it receives certification of the amount of
jts revenue deficiency from the Public Service Cemmission.

No c¢radit for reducing telephone utility rates for Jow-income
residential customers may be claimed on any declaration of estimated tax filed
for a taxable year prior to the first.day of July of that taxable year. This
credit may be claimed on a declaration or amended declaration filed on or after
July 1 of a_ taxable year if, and only if, the zamount certified will not be
recovered by application of the tax credit for reducing telephone utility rates
for certain. Jow-income residential customers pursuant to W. Va. Code § 11-13G-1
et seq. In such event, only that amount not recovered by the tax credit aliocwed
by W. Va. Code § 11-13G-1 et seq. may be considered or taken as a cradit when
estimating the. tax due under this articls. In fo event may the eligible
taxpayer recover more than one hundred percent of iis ravenue deficiency as
certified by the Public Sarvice Commission.

11a.5 Application of credit.
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11a.5.1 The credit allowable herein for a taxable year is nct
subject to the fifty percent limitation specified in W. Va. Code § 11-24-9. Any
unused credit may be carried. gver to the subsequent year and applied against the
eligible taxpayer's tax liability in _the manner specified in W. Va. Code
§ 11-13G-5. . I '

11a.6 Copy of certification order.

11a.6.1 A copy of the certification order from the Public Service
Commission shall be attached to any annual return on which a credit allowad
herein is taken.

§ 110-24-12. Veteran's Incentive Tax Credit.

12.1 Every employer entitled to. receive a tax credit against its West
Virginia Corporation Net Income Tax Tiability as provided in W. Va. Code
§ 21A-2C-1 et seq. shall receive the credit for the period and in the amount
specified in W. Va. Code § 21A-2C-1 et seq.

12.2 Purpose. , -

12.2.1. The purpcse of this credit is to encourage employment in the
orivate sector of veterans of the Vietnam era and of the Korean Conflict through
a tax credit program for private sector employers who employ economically
disadvantaged Vietnam era and Korean Conflict veterans and disabled veterans
generally. i s - '

12.3 Definitions for purposes of this section.

12.3.1 "Active duty" means full-time duty in the armed forces of
the United States of America, other than duty for training in the reserves or
national guard. Any period of duty for training in the reserves or national
guard, including authorized travel, during which an individual was disabled from
a disease or injury incurred or aggravated in the line of duty, is consideread
"active duty."

12.3.2 "Economically disadvantaged” means a person who:
12.3.2.1 Receives, or }s a member of a family which recefves,
cash welfare paymenis under a federal, State or local welfare program; or

12.3.2.2 Has, or is a member of a family which has, received a
total family income for the six months prior_ to application which, in relation
to family size, was not in excess of the higher of the poverty Tevel determined
in accordance with criteria established by the federal Office of Management or
Budget or seventy percent of the lower Tiving standard income Tevel; or

12.3.2.3 Is receiving food stamps pursuant io the Feod Stamp Act
of 1977, ovr
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12.3.2.4 Ts a foster child on behalf of whom State or local
government payments are made; or

12.3.2.5 Is an adult handicapped individual whose own income
meets the requirements of 12. 3.2.1 and 12. 3.2.2 of this definition, but who is
a member of a family whose income does nct meet such requirements. .

12.3.3._  "Korean Conflict veteran" means a person who served in the
armed services of the United States at least one day during the period of time
beginning June 27, 1930 and extending through January 31, 185665.

12.3.4 "etaran" means a member of the United States armed forces
who served on active duty for & period of more than 180 days and was discharged
or released therefrom with other than a dishonorable discharge or who was
discharged and released from active duty because of a service connected
disability. ' ) '

12.3.5 "Vietnam era veteran" means a person who served in the armed.
forces of the United States at least one day during the perfod of time beginning
August 5, 1964 and extending thrcugh May 7, 1975.

12.4 Eligibility.

12.4.1 Fach person, partnership or corporation which employs an
economically disadvantaged Vietnam era or Korean conflict veteran or a disabled
veteran for a continuous period of one year is entitled to the tax credit
provided herein, subject to the terms and conditions set forth herein.

In the case of a corporatien so employing a veteran, the tax credit
provided for in this Section shall be applied against its corporation net income
tax 1iazbility. This tax credit shall be nonassignable and may not exceed an
employer's total tax liability with respect to the specific tax against which
the tax credit is required to be applied. '

12.5 Amount of credit.

12.5.1 The amount of the credit provided in Subsection 12.4 of
these regulations shall be an amount equal to the total of Subsections 12.5.1.1
and 12.5.1.2. of these regulations.

12.5.1.1 For each economically disadvantaged Vietnam era  or
Korean conflict veteran employed for a continuocus period of one year, the amount
of the tax credit allowed is thirty percent of such employee’s wage base. For
the purposes of this Section, the employee's wage base is the first two thousand
dollars in wages or compensation actually paid to the employee by the employer.

12.5.1.2 For each disabled veteran employed for a centinucus period
of one year, the amount of the tax credit allowed is a percentage of disability
suffered by the veteran multiplied by the employee's wage base. The employee's
wage base is the same as provided in Section 12.5.1.1. The percentage of
disability referred to in this Section means the percentage of compensation for
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service-connected disability determined by the Veterans Administiration of the
United States. = = - B ——

12.6 Restrictions and Timitations.

i2.6.1 An empioyer may not claim a tax credit provided for in this
article for any veteran employed for less than a continucus period of one year,
unless: : SR - L e e . -

12.6,1.1 The veteran voluntarily Tleaves employment with the
empioyer; or T o ' ’ ' B

12.6.1.2 The veteran becomes totally disabled and unable to
continue his emplcyment; or

12.6.1.3 The vetieran is terminated Tor good causa .shown,

In the event that the veteran 1is employed for TJTess than a
one-continucus-year period due to circumstances enumerated in 12.6.1.1, 12.6.1.2
and 12.6.1.3 above, the employer shall be entitled to a partial tax credit in a
proportional amount corresponding to the ratio of the time period during which
the veteran was actually employed to the one-year pericd required for a full tax
credit.

12.6.1.4 Example. - A disadvantaged Vietnam era veteran fis
employed by a taxpayer for 214 days before the veteran Teaves employment with
the taxpayer for 2 new job with a different employer. During the time of his
employment the veteran was paid over two thousand dollars (%2,000) in gross
wages.. ... . B : - _

The amount of the credit for the full year would have been 30% X $2,000 or
$600. The allowable credit for the partial year is 214/365 X $600 or $351.78.

12.6.2 An employer may not claim tax credit provided for in this
article for any veteran who s employed and displaces a person already employad.
In addition, no tax credit may be claimed for the employment of any veteran for
whom the employer is receiving job training payments from either the federal or
State government. Nething in this Section prohibits an employer from -receiving
tax crediis from both the federal and state governments under similar targeted
jobs programs if the employer is otherwise qualified to receive both.

§ 110-24-13. Returns; Time For Filing. i

13.1 On or before the fifteenth day of the third month following the close
of a taxable year, an fincome tax return under W. Va. Code § 11-24-1 et seq.
shall be made and filed by or for every corporation subject to the tax imposed
by that article. - _ )
§ 110-24-13a. Method For Filing.

13a.1 Privilege to file.
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13a.1.1 An "affiliated group” of corporations, as defined for
purposes of filing a consclidated federal income tax return, is subject to the
provisions of W. Va. Code § 11-24-13a and this rule. Such an affiliated group
has the privilege of filing 4 consolidated return for a taxable year for
purposes of the Corporation Nei Income Tax. The making of a consolidated return
shall be upon the condition that all corporations which at any time during the
taxable year have been members of the affiliated group and which are included in
such return consent to the filing of such return. The filing of a consolidated
return shall be deemed as constituting  such censent. In the case of a
corporation which is a member of the affiliated group for a fractional part of
the year, the consolidated return shall include the income of such corporation
for that part of the year it is a member of the affiliated group.

13a.2 Election binding.

13a.2.1 If an affiliated group of corporations elects to file =
consolidated return for the West Virginiz Corporation Net Income Tax for any
taxable year ending after June 30, 1987, such election, once made, may not be
revoked by the tfaxpayer for any subsequent taxable year without the written
approval of the Tax Commissicner consenting to the revocation.

13a.2.2 A taxpayer shall request a change in such election by a
written communicatien. Such communication must be received by the Tax
Commissioner no later than one hundred days prior to the time the return is due,
with regard to extensions.

12a.3 Computation and payment of tax.

132.3.1 In any case in which a consolidated return is filed, or is
required to be filed, the affiliated group shall be treated as the taxpayer or
in the case of parent/subsidfary consolidations, the parent shall be treated as
the taxpayer.

i3a.4 Consoclidated return required.

13a.4.1 If any affiliated group of corporations has nct elected to
file a conscolidated return, the Tax Commissioner may require such corporations
to make a consclidated return in order to clearly reflect the taxable <income of
such corporaticn.

13a.5 ~Special rule for consolidated filings where a taxable year
includes a time period prior to July 1, 1987.

133.5.1 Where a consolidated West Virginia Corporation Net Income
Tag returr is filed for a taxable year %that includes. a time period prior to
July 1, 1887, and ends after that date, and the consolidated group includes a
corporation or corporaticns taxable for the entire period and 2 corporation cor
corporations that became taxable on July 1, 1987, & unique situation exists. To
fairly and equitably determine the tax 1iability for the consclidated group for
the taxable year, the following method of computation may be necessary.
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1233.5.1.1 A determination must be made as toc the composition of
the West Virginia taxable income, fdentifying, to the extent inciuded therein,
the taxable income of the corporation or corporaticns subject to the West
Virginia Corporation Net Income tax for the entire filing period and the extent
of the -inclusion therein of the taxable income of the corporation or
corporations that become taxable on July 1, 1987. The total of those two
amounts should egual the West Virginia taxable income of the consolidated group.

A schedule showing the methed used to determine the composition of the
West Virginia taxable income must be attached. to the West Virginia return filed.
For example, the schedule could show the federal taxable idncome of “each
corporation as it was inciuded. in the consolidated federal return. The federal
taxzble income of each entity should. then be adjusted for filing requirements of
West Virginia Corporation Net Income tax Taw such as distributien within the
consolidated group of increasing and decreasing modifications to =ach entity as
appiicable. The sum of the '"West Virginia taxable income™ of all entities
should equal the West Virginia taxable income on the consclidated return.

The tax computation schedule (Scheduie G) of the 1987 West Virginia
return can be used to determine the tax 1iability, with modification. The West
Virginia taxable income used for the computation on Tine 5 (A) and (B) should
only be that part of the total West Virginia taxable income as eariier
determined to be the West Virginia taxable income of the corporation(s) subject
to the corporate tax for the entire taxable year. The West Virginia taxable
income used for the computaticn on line & (A) should be the total West Virginia
taxzble income. The sum of thess computaticns, after application of the pro
rate factor, is the tax Tiability for the taxable year.

§ 110-24-13b. Information Return For Corporations Electing To Be Taxed Under
Subchapter 5. ,

136.1 Every corporation electing to be taxed under subchapter S of the
Internal Revenue {ode of 1988, as amended, shall on or before the fifteenth day
of the third month following the close of the taxable year file an information
return for each tax year, stating specifically the items of its gross income and
the deductions allowable, the names and addresses of all persons cwning stock in
the corperation at any time during the tax ysar, the number of shares of stock
owned by each sharszholder at all times during the tax year, the amount of meney
and other property distributed by the corporation during the tax year to each
sharsholder, the date of each such distributicn, and such other infermation as
the Tax Commissioner may prescribe on the tax forms. Corporations failing to
file infermation returns by the due date as prescribed in this Section shall be
subject to a penalty of fifty doliars for each failure tc file, with such
penalty being collected as .other penalties are collected by the tfax
commissioner. '

§ 110-24-14. Time And Place For Filing Returns And Paying Tax.
14.1 A person required to make and file a return under this article shall

pay any tax shown to be due by such return, without assessment, notice or
demand, to the tax commissioner on or before the date fixed for filing such.

58




+State Tax Department
Title 110. L
Series 24 B}

return determined without regard to any extension of time for filing the return.
Returns, statements, or any documents required to be filed under W. Va. Code
§ 11~24-1 et seq. and any payments required pursuant to Artfcte-247-Chapter-ii
ef-the-Gode-of-West-¥irgfnta; W. Va. Code § 11-24-1 et seg. shall be mailed to
the State Tax Department in accordance with the instructions accompanying the
returns or to the State Tax Department; Accounting Division; Corporation Net
Income Tax Secticn; Post Office Drawer 1202; Charleston, West Virginia
25324-1202. = L '

14.2 In circumstances .where a vremitiance  (or remittances) of tax
accompanying, or vrelating to a combined tax return for both the business
franchise tax and the corpeoration net income tax is paid to the Tax Department,
whether in the form of separate checks for each tax or in the form of a single
check or in any other form, the remittance or remittances of tax shall first be
applied against the taxpayer's corporation net income tax Tiability, and only
after the corporaticn net income tax liability has been fully satisfied will the
remainder of the said remittance or vremittances then be applied against the
business franchise tax iiability.

§ 110-24-15. Signing Of Returns And Other Documents.

15,1 Any return, statement or other decument required to be made pursuant
to this article shall be filed in accordance with instructions prescribed by the
tax commissioner accompanying such return. The fact that an individual's name is
signed tc a return, statement or other document shall be prima facie evidence
for all purposes that the return, statement or other document was actuzlly
signed by him. The fact that a return, statement or other document is signed by
an officer of a corporation shall be prima facie evidence for all purposes that
such officer is authorized to sign on behalf of the corporation.

15.2 The making or filing of any return, statement cr cther document or
copy thereof required to be made or filed pursuant to this article, including a:
copy of a federal vreturn, shall constitute a certificaticn by the person,
corporation or officer making or filing such return, statement or other document
or copy therecf that the statements contained therein are true and that any copy
filed is a true copy.

§ 110-24-16. Declarations Of Estimated Tax. , ] .
16.1 Requirement of declaration.

16.1.1  Every corporation subject to tax under W. Va. Code § 11-24-1
et seq. shall make a decliaration of estimated tax for the taxable year if its
West Yirginia taxable income can be reasonably expected to exceed ten thousand
dollars.

16.2 Definition of estimated fax.

16.2.1 The term "estimated +tax" means the amount which a
corporation estimates to be its income tax under W. Va. Ccde § 11-24-1 et seq.
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for the taxable year, less an amount which such corporation estimates to be the
sum of any credits allowable against the tax.

16.3 Contents of declaration.

16.3.1_ _ The desclaration shall coniain such pertinent information as
the Tax Commissioner may by forms or regulations prescribe, including, but not
Timited to, such detailed information as may be necessary to clearly reflect the
estimated West Virginia taxable income of the corporation for the taxable year.

16.4 Amendment of declaration.

16.4.1 A corperation may make amendments of a declaration filed
during the taxable year.

16.5 Time for filing declaration.

i6.5.1 If the reguirements of Subsection 16.1 are first met before
the first day of the fourth month of the taxable year a declaration of estimated
tax of a corporation shall ba filed con or before the fifteenth day of the fourth
month of the taxable year, except that if the requirements of Subsection 16.1
are first met

16.5.1.1 After the last day of the third month and before the
first day of the sixth month of the taxable year, the declaration shall be filed
on or before tha fifteenth day of the sixth month of the taxable year, or

16.5.1.2 After the last day of the fifth month and before the
first day of the ninth month of the taxable year, the declaration shall be filed
on or before the fiftsenth day of the ninth month of the ifaxable year, or

16.5.1.3 After the last day of the eighth month and before the
first day of the twelfth month of the taxable year, the decliaration shall be
filed on or before the fifteenth day of the twelfth month of the taxable year.

16.6 Declaration of estimated tax of one hundred dollars or less.

16.6..1 A declaration of estimated tax of a corporation having a
total estimated tax for the taxable year of one hundred decllars cr Tess may bhe
filed at any time on or before the fifteenth day of the first month of the
succeeding taxable year.

16.7 Return as declaration or amendment.

16.7.1 . If on or before the fifteenth day of the second month of the
succeeding taxable year a corporation files its return for the taxable year for
which the declaration is required, and pays therewith the full amount of the tax
shown to be due on the return:

16.7.1.1 Such return shall be considered as such corporation's
declaration, if no declaration was required to be filed during the taxable year,
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but is otherwise rsquired to. be filad on or before ths fifieenth day of the
first month of the succeeding taxable year.

16,7,1.2. Such return, if filed on or before such applicable date
shall be considered an amendment permitted by Subsection 16.4 if the tax shown
on the return s greater than the estimated tax shown in a declaration
previously made.

§ 110-24-17. Payments Of Estimated Tax.
17.1 Installment payments.

17.1.1 The estimated tax of a corporation with respsct to which a
declaration is required shall be paid as follows:

17.1.1.1 If the declaration is filed on or bafora the fifteenth
day of the fourth month of the taxable year, the estimated tax shall be paid in
four egual instaliments. The first installment shall be paid at the time of the
filing of the declaration, and the second, third and fourth instaliments shall
he paid on the following 15th day of the sixth, ninth and twelfth months of the
tzxable year, respectively.

17.1.1.2 If the declaration is filed after the 15th day of the
fourth month and not after the i15th day of the sixth month of the taxable year,
and is not required tc be filed on or before the fifteenth day of the fourth
month of the %axable year, the estimated tax shall be paid in three egual
instaliments. The first instaiiment shall be paid at the time of the filing of
the declaration, and the second and third instaliments shall be paid on the
following 15th day of the ninth and twelfth months of the taxable year,
respectively.

17.1.1.3 If the declaraticn is filed after the fifteenth day of
the sixth mcnth and not after the fifteenth day of the ninth month of the
taxable year, and is not required to be filed on or before the fifteenth day of
the sixth month of the taxable year, the estimated tax shall be paid in two
equal finstaliments. The first dinstallment shall be. paid at the time of the
filing of the declaraticn, and the second shall be paid on the following
fifteenth day of the twelfth month of the taxable year.

17.1.1.4 If the declaration is filed after the fifteenth day of
the ninth month of the taxable year, and is not required o be filed on or
before the fifteenth day of the ninth month of ths taxable year, the estimated
tax shall be paid in full at the time of the filing of the declaration.

17,1.1.5 If the decliaration is filed after the time prescribed
therefor, or after the expiration of any extension of time therefor,
subdivisions 17.1.1.2, 17.1.1.3, and 17.1.1.4 of +this Subsection shall neot
apply, and there shall be paid at the time of such filing all dinstaliments of
estimated tax payable at or before such time, and the remaining installments
shall be paid at the %imes at which, and in the amounts in which, they would
have been payable if the declaration had been filed when due.
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17.2 Amendments of declaration by any corporation.

17.2.1 . If _any amendment of a declaration is_filed by a corporation,
the remaining installments, if any, shall be ratably increased or decreased (as
the case may be) to reflect any fincrease or decrease in the estimated tax by
reason of such amendment, and if any amendment is made after the fifteenth day
of the ninth month of the taxable year, any increase in the estimated tax by
reason thereof shall be paid at the time of making such amendment.

17.3 Application to short taxable year.

17.3.1 This Section shall apply to a taxable year of less than
twelve months as well as twelve month vears. ..

17.4 Installment paid in advance.

17.4.1 Any corporation may elect to pay any installiment of iis
estimated tax prior toc the date prescribed for its payment.

§ 110-24-18. Extensions Of Time.
18.1 General.

18.1.1 The Tax Commissicner may grant a reasonable extension of
time for payment of tax or estimated tax (or any installment), or for filing any
return, declaration, statement, or other doccument required pursuant to this
article, on such terms and conditions as he may require.

18.2 Amount determined as deficiency.

12.2.1 The Tax Commissioner may extend the time for payment of an
amount determined as a deficiency for a period not to exceed eighteen months
from the date designated for payment of the deficiency, and under exceptional
circumstances, for a further period not to exceed twelve months. An extension
under this Subsaction may be granted only where it 7s established to the
satisfaction of the Tax Commissicner that %he payment of a deficiency upon the
date designated for payment would resuit in undue hardship. No extension shall
be granted if any part of the deficiency is due to_intentional disregard of
rules and regulations or to fraud.

18.3 Claims in bankruptcy or receivership proceedings.

18.3.1 ‘Extension of time for payment of any portion of a claim for
tax allowed in bankruptcy, receivership or similar proceedings, which is unpaid,
may be granted subject to the same provisions and limitations as in the case of
a defictfency in such tax. .

18.4 Furnishing of security.

18.4.1 If any extension of time is granted for payment of any tax

or deficiency, the tax commissioner may require the taxpayer to furnish a bond
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or other security in an amount not exceeding the amount for which the extension
of time for payment is granted on such terms and conditions as _ the Tax
Commissioner may ¥equire. - - :

§ 110-24-19. Requirements Concerning Returns, Notices, Records And Statements.
19.1 General.

19.1.1 The Tax Commissioner may set reguirements as to the keeping
of records, the coentents and .form of returns and statements, and the filing of
copies of federal inceme tax returns and determinations. The Tax Commissioner
may require any corporation, by notice served upon such corporation, to make
such returns, render such statements, or keep such records, as the tax
commissioner may deem sufficient to show whether or not such corporatijon is
Tiable under this article for tax.

18.2 Information of source.

19.2.1 The Tax Commissioner may prescribe instructicns requiring
returns of information to be made by any person, including iessees or merigagers
of real or personal property, fiduciaries, employers, and all officers and
employees of this State, or of any municipal corporation or pelitical
subdivision of this State, having the control, receipt, custody, dispcsal or
payment of interest, rents, salaries, wages, premiums, annuities, compensations,
remunerations, emoluments or other fixed or determinable gains, proefits or
income, except interest coupons payable to bearer.

19,3 Notice of gqualifications as receiver, etc.

19.3.1 Every raceiver, trustee in bankruptcy, assignee for benefit
of creditors, or other like fiduciary shall give notice in writing of his
qualification as such tc the Tax Commissfoner within 30 days of qualification,
and shall attach a copy of his appointment as such fiduciary to such written
notice. Notice shall be sent to: The State Tax Commissioner, P. 0. Drawer
2383, Charleston, WV 203Z8.

19.4 Federal return information.

19.4.1 As part of a full and complete tax return, the taxpayer
shall provide: '

19.4.1.1 A copy of pages one through four cof its federal
corporation income tax return, as filed with the Internal Revenue Service for
the taxablie year; and

19:4.1.2 If 3 consolidated fedaral dncome tax reaturn is filed
for the taxable year:

18.4.1.2.a Supporting schedules showing the
consolidation of its income statement and balance sheets, including schedules
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supporting any eliminations and adjustments made to the fincome statement and
balance sheets;

12.4.1.2.b A ceopy of Federal Form 851 as filed with the
Internal Revenue Service and supporting schedules. displaying any subsidiary
corporaticns in which the taxpayer has stock cwnership and

18.4.1.2.¢c A statement_ explaining the relaticonship and
differences, if any, between the income statement and the balance sheet reported
for federal consolidated filing purposes and the dincome statement and the
balance sheet reported to this State under the tax fimposed by W. Va. Code
§ 11-24-1 et seq. o o o

§ 110-24-20. Report Of Change In Federal Taxable Income.

20.1 If the amount of a taxpaver's federal! taxable income reported on its
federal income _tax return for any taxable year is changed or corrected by the
United States Internal Revenue Service or cther competent authority, or as the
result of a renegotiation of & centract or subcontract with the United States,
the taxpayer shall file an amended West Virginia return to report such change or
correction in federal taxable income within ninety days after the final
determination of such change, correcfion or renegotiation, or as otherwise
required by +the tax commissioner, and shall concede the accuracy of such
determination cor state wherein it {3 erronecus. Any taxpayer filing an amended
federal income tax return shall also file within ninety days thereafter an
amended veturn under this article, and shall give such information as the Tax
Commissioner may requive. The Tax Commissioner may by regulation prescribe such
exceptions to the ragquirements of this Section as he deems appropriate.

§ 110-24-21. Change Of Election.
21.1 General.
21.1.1 Any elections made by a taxpayer in determining fiis
corporation net income tax liabiiity may be revoked, unless expressly stated by
statute to be irrevocable.

21.2 Net operating losses.

21.2.1 Where a taxpayar elects to_carryback a net operating loss
and such taxpayer had taken a business and occupation tax credit or severance
tax credit in a prior year to which a net operating loss s carried back, such
taxpayer may elect instead o take a deduction for that prior year. A taxpayer
may make such an election for only those tax yeans for which the general statute
of Timitations Tor filing amended .returns claiming a refund as prescribed by
W. Va. Code § 11-10-14(1) has not run. o '

§ 110-24-22.- Reserved For Future Use.

§ 110-24-23. Credit For Consumers Sales And Service Tax And Use Tax Paid.
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23.1 The %ax imposed by W. Va. Code § 11-24-1 et seq. shail be subject to
the cradit set forth in Section-nine-br-articte-fifteen-of-this-chapter W. Va.
Code § 11-10-%b, and the credit set forth in Section-three-bs-articte-fifteen-»

of-this~chapter W. Va. Code § 11-15-3b.

§ 110-24-23a. Credit Fer Qualified Rehabilitated Buildings Investment.

A credit against the tax imposed by the provisions of W. Va. Code article
24, chapter 11 shall be allowed as follows:

23a.1 Certified historic structures. - _ For certified histeric

structures, the credit {s equal to ten percent of qualified rehabilitation
expenditures as defined in § 47(c)(2), Title 26 of the United States Code, as
amended. This credit is available for both residential and nonresidential
buildings legated. in this State that are reviewed and approved for this credit
by the West Virginia Division of Culture and History and designated by the
National Park Service, United States Department of the Interior as '"certified
historic building." and further defined as a "qualified rehabilitated building,"
as defined under § 47(c)(i), Title 26, of the United States Code, as amended.

§ 110-24-23b. Definitions.

23b.1 "Certified historic structure" mezns any building Tocated in this
State that is listed individually in the Naticnal Register of Historic Places or
Jocated in a registered historic district, vreviewed by the West Virginia
Division of Culture and History and certified by the National Park Service as
being of histeric significance to the district.

23b.2 "Certified rehabilitation”" means any rehabilitation  of 2
certified historic structure that is reviewed by the West Virginia Division of
Culture and History. and certified by the National Park Service as being

consistent with the historic character of the property and, where applicable,
the district in which it is Jocated. :

23b.3 "Historic disirict" means any district that is listed in the

National Reqister of Historic Places or_tesiqnated under a state or local
statute which has been certified as containing criteria which will substantially
achieve the purposs of preserving and rshabilitating buildings of significance

to the district and which is certified as substantially meeting all of the

reguirements for 11st1ng of d1er1cts in the Naticnal Register of Historic
Places. : o . : I o7 T

23b.4 "Historic preservation certification application" means
application forms pubiished by the Natjonal Park Seryvice, United States
Department of the Interior, Parts 1, 2 and 3, Form No. 10-168.

23b.5 "Secretary of the interior standards" means standards_  and
quidelines adopted and published by the National Park Service, United States
Department of the Interior, for rehzbilitation of historic properties.
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23b.6 "State historic preservation of ficer! means the State official

designated by the Governcr pursuant to Provisicns fn the Natfonal Historic

Preservation Act of 1986, 'as amended and_ further defwned in W. Va. Ceode
§ 29-1-6. TR TE———— )

§ 110-24-23c. Procedures.

23c.1 Application and _ processwnq procedures for provisions of this
section shall be the same as. any requ1red under proyvisions of Title 36 of the
Code of Federa] Requlations, Part 67, and Title 26 _of the Code of Fedegral
Regulaticens, Part 1. Sucéessfu? comp?etwdn"of i _historic preservation
certification application shall automatically quaiify the applicant to be’
considered for tax cred1ts under this Sectnon o T

o pm e T YO R T e

23c.2 Successful certjfication by the National Park Service of a

rehabilitation of a building that results in such building being & "qualified

rehabilitated bu11d1ng” within the mean1nq of § 47(c)(1), Title 26 of the Upited

States Code, and anendments thereto shaTI automatwca1?y qualify the app11cant
for tax credxts under this saction. The State h1stor1c preservation officer's
role in the app11caeﬁon procedﬁ?é"Sha11 be identical to that in Title 36 of the
Code of Federa]l Reqq]at1ons Part 67 and T1tTe 26 of the Code of Federa] _

Requlations, Part L. 7

23c.3 No tax credit shall be allowed or taken by any taxpayer under
W. Va. Code §§ 11-24-23a, 23b, 23c, 23e or 23f for rehabiiitation expenditures
made prior to June 6, l990 o o

§ 110-24-23e. Carryback, Carryforward.

23e.1 Any unused portion of the credit for gualified rehabilitated
buildings invesiment authorized by W, Va. toda § 11-74-73a which may not be
taken in_the taxable year to which the credit applies shall gualify for
carryback and carryforward treabment subJect to the 1dent1ca1 general provisions
under_§ 39, Title 26 of the United_States Code, as amended: Provided, That the
amount of such credit taken in a taxab?e year sha]I 1n no event eXCeed the “tax

liability due for the taxabTe year.

§ 110-24~-23f. Termination Of Credit By law.

23f.1 The tax credit allowed by W. Va, Code § 11-24-23a shall be
terminated on December 31, 1994, un1ess review of “the tax credit shall be
undertaken pursuant to the provisions of ¥, Va. Code 5§ 4-10-9, 10 and 11:
Proyided, That for those. rehab111tatwon prOJects for which a combTeted Part 2
(Description of Rehab11wtatmon) of  the htstor1c preservat1on certification
application wag filed “with the West virdinia D1v1s1on of Culture and History
prigr to that date and subsequent1y approved in accordance with W. Ya. Code
§ 11-74-23¢c, the credit sha1? cont1nue to be a11owed pursuant to w Va Code

article 24, chapier 11.

§ 110-24-24. Credit For Income‘Tax Paid To Another State.
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24.1 Effective for taxable years beginning on or after January 1, 1991, and

notwithstanding any provisions of the Westi V1rq1n1a Code to {fhe ceontrary, any

financial organization, the business activities of which take place, or are
deemed to take place, entirely within this State. shall be allowed a credit

against the tax imposed by W. Va. Code § 11-24-1 et Seq. for any taxabie year

for taxes paid tc_another state or poi1t1ca? squwvlﬁjoniibereof That credit
shall be equaT in amount to the Tesser of -

[

24.1.1 The taxes such financfal organization shall actually have
paid, which payments were made on or before the filing date of the annual return’
required by W. Va. Code § 11-24-1 ot seq. to any other state or political
subdivision thereof and which tax was based upon or measured by the financial

orqan1zat1on 5 net 1ncome and was paid witn respect to thersame taxab?e year; or

24.1.2 The amount of such tax the financial organization would have
paid if the rate of tax imposed by W. Va. Code § 11-24-1 et sec. fs appiied to

the tax base determined uynder the Jaw of such other state or political
subdivision. o

Any additional payments of such tax to other states, or to political .

subdivisions thereof, by a financial organization described in Section 24 and

the subsections thereof of these requlations, and any vefunds of such taxes,

made or received by such financia] orqan1zat10n “with respect to the taxable

year, but after the due date. of the annual return required by W. Va. Code

§ 11-24-1 et seq. for the taxable year, including any extensions, shall likewise

be accounted for in the taxable year in which such add1t1ona1 payment is made or
such refund is received by the financial orqan1zatwon

§ 110-24-25. Reserved for future use,

§ 110-24-26. Priority of Tax in Bistributions of Property and Estates.

26.1 In the _distribution. voluntary or compulsery., in receivership,.
bankruptcy or otherwise, of the property or estate of any person, all taxes due
and unpaid under W. Va, Code § 11-24-1 et seq. shali be paid from the first
money available for distribution in priority toc all claims and liens exgepd
taxes and debts due the Unjted States which under federal law are given priority
over the debts and Tiens created by W. Va. Code § 11-24-1 et seq. Any person
charged with the administration or distribution of any such property or estate
whe shall violate the provisions of this section shall be persona11y Tiable for
any taxes accrued and unpaid under W. Va. Code § 11-24-] et seg. which are
chargeable against the person whose property or estate is in administiration or
distribution,

26.2 There is a priority for 211 urpaid ccrporaticen net income tax in
distributions of the property or estate of any person, and the tax must be paid
from the first money available for distribution fn pricrity to c11 other c1a1ms
and 1iens, except taxes and debts due the United States. '

26.2.1 The distribution of property subject to federal tax Tiens is
subject to the priority of such iiens prov1ded _in the Internal Revenue Code.
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26.2.2 The distribution of property fin federal bankruptcy
proceedings is subject to the priorities of debts and Tiens provided in the

United States Bankruptcy Code (11 U.S5.C. § 101 et seq.).

26.2.3 This priority applies to the amount of tax, interest,
additicons to tax, and penalties,

26.3 The pricrity applies tc all distributions of the property or estate of
any person. A "distribution" of property of an estate is the sale or transfer

of the property, or the disbursement of money resulting from the sale or
transfer of the property or estate of any person. [Distributions include, but
are not limited tc, the transfer of property or disbursement of proceeds of
sales of property by any executor, administrator, receiver, trustee, fidyciary,
special commissioner, or any public officer” under Jud1c1a1 process;  and
distributions in any procsedings such as bulk sale, ligquidaticn sale, estate
sale, assignment for the benefit of creditors, intepleader action, and
administrative or judicial proceeding for the dissolution of a partnership er
corporation.

26.4 The priority does not apply to transactions that do not constitute
distributions of property. These transactions include the sale or transfer of
property in the ordinary course of the buswness of the owner of the properiy;

sales or transfers of any property by thé owner or for consideration payablie to

ithe owner by the pbrchaser or transferee-

26.5 This priority applies to the distribution of all property, inciuding
but not Timited to real property or any intersst therein; tangible personal
preperty, inlcuding fixtures, equioment, _ mach1nery, furniture and vehicles;
intangible property. Jinciuding accounts receivable, contract rights, bank
accounts, stocks, bonds; and the proceeds from the sale or liguidation of any

such property.

26.6 This prioriiy reauires payment of the tax from the first money that is
avazilable for distribution to lienors, creditors, beneficiaries, or _any other
person, after payment of costs, commissions, fees and any other expenses
incurved in the preservation, storage, liquidation, or transportation of the
property or estate.

26.7 The debt or claim_ for taxes has priority over all claims _and iiens.
except debts dus the United States.

26.7.1 Claims subject to this priority include any debt or

obligation, liquidated or unliquidated, that does not constitute 2 lien upon the
property or estafe.

26.7.2  Liens subject to this priority dinclude any charge or
encumbrance on the property or estate for payment of any claim, debt or
obligation, such as a deed of trust, Jjudgment Tien, security interest, vendors
]1en, execution 1ien, tax lien., mechanics lien, iandlords lien and municipal

ien.
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26.7.3 The priority of the corporation net income tax debt in such
distributions is not determined by the presence or absence of a perfected notice
of tax Tien, by the opresence or absence of a perfected lien securing any
competing claim or debt, or by the order in which any such competing liens were

perfected. L - -
§-1319-24-74 § 110-24~-27 through § 110-24-39. Reserved For Future Use.

§ 110-24-40. Severability.
40,1 Severability.

40.1. If any provision of these regulations or the application
thersof shail for any reason be adjudged by any court of competent jJurisdictien
te be invalid, such Jjudgment shall not affect, impair or idnvalidate the
remainder of said regulations, but shall be confined in its ocperation to the
provision thereof directly invelved in the controversy in which such judgment
shall have been rendered, and the applicability of such provisien to other
persons or circumstances shall not be affected theraby.

§ 110-24-41. General Procedure And Administration.

41.1 Each and every provision of the "West Virginia Tax Procedure and
Administration Act" set forth in W. Va. Code § 11-10-1 et seq. shall apply to
the tax fTmposed by these regulations with Tike effect zs if sajd act were
applicable only to the tax imposed by these-reguiations W. Va. Code § 11-24-1 et
sey. and were set forth in extenso in this- artfcie- fwenty-four W. Va. Code
§ 11-24-1 et seq. _ B
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WEST VIRGINIA LEGISLATURE o RER 1o Ky i 2k
LeGISLATIVE RULE-MAKING RevIEw Commitrel LEC 12 Afis 3
Room M-152, Siate Capitol
Charleston, West Virginia 25305
(304) 340-3286

Senator William R. Wooton, Co-Chair Detra A. Graham, Counsel

Michael McThomas, Associate Coumsel

Delegaie David Grubb, Co-Chair ) . Marie Nickerscn, Admr. Assistant

NOTICE OF ACTION TAKEN BY TEGISLATIVE RULE-MAXING REVIEW COMMITTEE

December 10, 1991

TO: Ken Hechler, Secretary of State, State Register

TO: Mr. L. Frederick Williams, Jr.
Secretary of Tax and Revenue
State Capitol
Charleston, WV 25308

FROM: Legislative Rule-Making Review Committee
PROPOSED RULE: Corporation Net Income Tax

The Legislative Rule-Making Review Committee recommends that the West
Virginia Legislature:

1. Authorize the agency to promulgate the Legislative Rule
(a) as originally filed
(b) as modified by the agency X

2. Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached. B}

3. Authorize the agency to promulgate the Legislative rule
with certain amendments; amendments and a statement of
reasons for such recommendation is atitached.

4. Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement cof reasons for such recommendation is attached.

5. Recommends that the rule ke withdrawn; a statement of
reascons for such recommendation is attached.

Pursuant to Code 29A-3-11(c), this notice has been filed in the State
Register and with the agency proposing the rule.

cc: Mark Morton, Tax Division
John Montgomery, Tax Division




