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State of West Virginia
Department of Tax and Revenue

GASTON CAPERTON Charleston 25305 L. FREDERICK WILLIAMS, JR.
GOVERNOR SECRETARY

CONSENT TO FILE RULE

August 2, 1991

T Whom It May Concern: e _ # 3
Titie of Rule: Corporation Net Income Tax N - '
Title Number: 110 A

Serias Number: 24

Fursuant to West Virginia Code § HF-2-2({a), fhe undersigned
hereby consents to the filing of the foregoing rule.

Signed this 2nd day of August, 1991.

“Frederick Williams, Jr.
Secaetbtary, Ta» and Revenue




FISCAL NOTE FOR PROPOSED RULES

Rule Title: Corporation Net Income Tax ___ _ . ]
Type of Rule: @ X = Legislative = Interpretive = Procedural
Agency: State Tax Division _ Address: State Capitol; Charleston, WV 25305
1. Effect of o | ) ANNUAL“"HHW_WTWﬂm_mm FISCAL YEAR
Proposed Rule i Increasei Decrease i Currenti Next E Thereafter
Estimated Total Costi s s s s i $
| i | 1 1
Personal Services E_M—O— i ~0- 7! -0- ﬂir -0- i -0-
| | I 1
Current Expense E -0- i -0~ é -0- E -0- i Q-
| | |
Repairs and i i i E i
Alterations i ~0- E -0- E -0- i -0- i -0-
Egquipment i -0- i -0- i -0~ i -0~ ; -0-
| [ 1
Other E -0- i ~0- i -0- E ~0~- i -0~
| 1 t i
2. Explanation of above'estimates! b ! o

There should be no fiscal impact on Departmental expenses.
3. Objectives of these rules:

The regulations explain and clarify the Corporation Net Income Tax.
amendments c¢larify +the historic preservation tax credit, clarify
treatment of net operating losses arising prior to July 1, 1988
establish successor liability for taxes.

4. Explanation of Overall Economic Impact of Proposed Rule.
A Economic¢ Impact on State Government.

The economic impact, if any, cannot be calculated.

B. Economic Impact on Political Subdivisions; Specific Industries;
Specific groups of citizens.

There should be no economic impact.

C. Economic Impact on Citizens/Public at Large. R e
There should be no economic impact. s i}
Date: August 2, 1991 L e |

Signature of Agency Head or Authorized Representative

rederick Williams, Jr.

e Tax Commissioner

The
the
and




State of West Virginia . :-
Department of Tax and Revenue

GASTON CAPERTON Charleston 25305 L. FREDERICK WILLIAMS, JR.
GOVERNOR o SECRETARY

August 2, 1991

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: STATE TAX DIVISION

LEGISLATIVE RULE TITLE: CORPORATION NET INCOME TAX

1. Authorizing statute(s) citation: W. Va. Code § 11-10-5
2. a. Date filed in State Register with Notice of Public Comment
Period: Iuly 2, 1991
b. Wwhat other notice, including advertising, did you give of
the hearing? None o
c. Date of public comment period: July 2, 1991 through August 1, 1991
d. Attach list of persons who appeared at hearing, comments

received, amendments, reasons for amendments.

Attached X No comments received X

e, Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing: (be
exact) August 9, 1991

f. Name and phone number of agency person to contact for

additional information: John Montgomery - 348*?330
Mark Morton —_ 348-5330

3. I1f the statute under which you promulgated the submitted rules
requires certain findings and determination to be made as a
condition precedent to theilr promulgation:

a. Give the date upon which you filed in the State Register a
notice of the time and place of a hearing for the taking of
evidence and a general description of the issues to be

decided.
N/A




Date of hearing:

On what date did you file in the State Register the findings
and determinations required together with the reasons
therefor? o

Attach findings and determinations and reasons:

Attached:




State of West Virginia

Department of Tax and Revenue
Charleston 25305 L. FREDERICK WILLIAMS, JR.

GASTON CAPERTON
SECRETARY

GOVERNOR
STATEMENT OF CTRCUMSTANCE

During the 1991 Regular Legislative Session, the Legislature amended
the historic preservation tax credit to the Corporate Net Income Tax.

Additionally, the need was determined to exist for guidance relative to net
1988 and to successor liability

operating losses arising prior teo July 1,
to taxes.




AGENCY APPROVED
WEST VIRGINIA LEGISLATIVE REGULATIONS
DEPARTMENT OF TAX AND REVENUE
TITLE 110
SERIES 24
1991

CORPORATION NET INCOME TAX

§ 110-24-1. General.

1.1 Scope. - These legislative regulations are intended to explain and
clarify the West Virginia Corporation Net Income Tax as set forth in W. Va. Code
§ 11-24-1 et seq. This rule repeals and replaces all prior Corporation Net
Income Tax regulations.

1.2 Authority. - These legislative regulations are jssued under authority
of W. Va. Code § 29A-3-1 et seq. and W. Va. Code § 11-10-5.

1.3 Filing date. -
1.4 Effective date. -

1.5 Citation. - The legislative regulations may be cited as 110 C.S.R. 24,
§ (1991).

§ 110-24-2. Introductory Statement. - The West Virginia Corporation Net
Income Tax became effective July 1, 1967, and is a conformity tax in that it
utilizes federal taxable income as a starting point to determine West Virginia
taxable fncome and in that it adopts federal definitions wherever possible.
Although the West Virginia Corporation Net Income Tax is not a unitary tax, it
does, in many aspects resemble a modified waters edge unitary tax, with a
throwout rather than a throwback rule.

A throwout rule eliminates from the denominator of the sales factor all
destination sales to those states in which the taxpayer transacts no business,
sales to those states where no business is subject to a corporation income tax,
or where the destination state lacks jurisdiction to impose a corporation net
income tax, irrespective of whether such state does or does not impose such tax.
The West Virginia Corporation Net Income Tax recently switched from a throwback
rule to a throwout rule.

West Virginia's jurisdiction to impose the Corporation Net Income Tax has
been somewhat limited by Public Law 86-272 [15 USC § 381 laJ. Under Public Law
86-272, certain activities by a corporation in this State are exempt from net
income taxation. These activities include: activity in the State by employees
soliciting orders where the employees have no authority to accept the orders;
activities by employees displaying or promoting goods fn this State without
soliciting or taking orders; solicitation activities by nonemployee




State of West Virginia
Department of Tax and Revenue
GASTON CAPERTON Charleston 25305 L. FREDERICK WILLIAMS, JR.

GOVERNOR SECRETARY

PUBLIC COMMENT

August 8, 1991

To Whom It May Concern:

Title of Rule: Corporation Net Income Tax
Title Number: 110
Series Number: 24

No comments on the Corporation Net Income Tax regulations were
filed. However, section 110-24-25 of the Corporation Net Income
Tax regulations was identical to section 110-13A-23 of the proposed
Severance Tax regulations which was commented upon. As a result of
those comments filed relating to the Severance Tax regulations,
gection 110-24-25 of the Corporation Net Income Tax regulations has
been deleted.

Signed this 8th day of August, 1991.

rederick Williams,
Tax and Revenue

Segretary,




AGENCY APPROVED
WEST VIRGINIA LEGISLATIVE REGULATIONS
DEPARTMENT OF TAX AND REVENUE
TITLE 110
SERIES 24
1991

CORPORATION NET INCOME TAX

§ 110-24-1. General.

1.1 Scope. - These legislative regulations are intended to explain and
clarify the West Virginia Corporation Net Income Tax as set forth in W. Va. Code
§ 11-24-1 et seq. This rule repeals and replaces all prior Corporation Net

Income Tax regulations.

1.2 Authority. - These legislative regulations are jssued under authority
of W. Va. Code § 29A-3-1 et seq. and W. Va. Code § 11-10-5.

1.3 Filing date. -
1.4 Effective date. -

1.5 Citation. - The legislative regulations may be cited as 110 C.S.R. 24,
§ _ (1991).

§ 110-24-2. Introductory Statement. - The West Virginia Corporation Net
Income Tax became effective July 1, 1967, and is a conformity tax in that it
utilizes federal taxable income as a starting point to determine West Virginia
taxable income and in that it adopts federal definitions wherever possible.
Although the West Virginia Corporation Net Income Tax is not a unitary tax, it
does, in many aspects resemble a modified waters edge unitary tax, with a
throwout rather than a throwback rule.

A throwout rule eliminates from the denominator of the sales factor all
destination sales to those states in which the taxpayer transacts no business,
sales to those states where no business is subject to a corporation income tax,
or where the destination state lacks jurisdiction to impose a corporation net
income tax, irrespective of whether such state does or does not impose such tax.
The West Virginia Corporation Net Income Tax recently switched from a throwback
rule to a throwout rule.

West Virginia's jurisdiction to impose the Corporation Net Income Tax has
been somewhat limited by Public Law 86-272 [15 USC § 381 la]. Under Public Law
86-272, certain activities by a corporation in this State are exempt from net
income taxation. These activities include: activity in the State by employees
soliciting orders where the employees have no authority to accept the orders;
activities by employees displaying or promoting goods in this State without
soliciting or taking orders; solicitation activities by noremployee




State Tax Department
Title 110
Series 24

representatives conducted through an office or other business location in this
State; and mere delivery of goods in this State by company-operated vehicles.
These activities are protected regardless of how frequently they occur.

The averall scheme of the West Virginia Corporation Net Income Tax fis
predicated upon a corporation's federal taxable income. The Corporation Net
Income Tax begins with federal taxable income, and makes certain increasing or
decreasing adjustments, or both, as applicabte. A West Virginia corporation
transacting business only in West Virginia will have obtained West Virginia
taxable income at this point. A corporation transacting business partially
within this State and partially outside this State must take a further step to
arrive at West Virginia taxable income: allocation and apportionment.

After adjusting, allocating and apportioning federal taxable income to
obtain West Virginia taxable income, a tentative tax 1iability is computed.
Various tax credits are applied to this to determine ultimate tax Tiability.

§ 110-24-3. Definitions.

3.1 Meaning of terms — general rule. - Any term used in West Virginia Code
§ 11-24-1 et seq., and in these regulations have the same meaning as when used
in a comparable context in the laws of the United States of America, as those
laws relate to federal income taxation, unless a different meaning fis clearly
required by the context or by specific definition in article twenty-four, or in
these regqulations.

3.1.1 Any reference in article twenty-four, and in these
reguiations, to the laws of the United States means the provisions of the
Internal Revenue Code, as amended, and such other provisions of the laws of the
United States of America as those laws relate to the determination of income for
federal income tax purposes. Refer to W. Va. Code § 11-24-3 for the most recent
updating of terms used in article twenty-four.

3.1.2 The term "Internal Revenue Code" means the Internal Revenue
Code of the United States of America as enacted and amended from time to time by
the Congress of these United States and signed into law by the President of
these United States, or that otherwise becomes Taw.

3.1.2.1 FExample. - If on September 18, 1988, the United States
Congress enacts a statutory provision making religious groups subject to the
federal income tax, the law will have no effect on the West Virginia Corporation
Net Income Tax for the 1988 tax year, or subsequent tax years, until such time
as the West Virginia Legislature enacts a law updating the terms used in the
West Virginia Corporation Net Income Tax to have the same meaning as those used
in the Internal Revenue Code through the first day of January, 1989.

3-7 § 110-24-3a. Specific Terms Defined. - For purposes of these
regulations and for the purposes of the West Virginia Corporation Net Income
Tax:
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3-2-% 3a.l The term "business income" means income arising from
transactions and activity in the regular course of a taxpayer's trade or
business and includes income from tangible and intangible property if the
acquisition, management and disposition of the property or_ the rendering_of
services in connection therewith constitute integral parts of a the taxpayer's
regular trade or business operations.

3:2-1-1 3a.1.]1 Example. - Alpha Corporation is in the cable
television business. In tax year 1989, Alpha Corporation liquidates one of its
subsidiaries. Any income recognized for federal income tax purposes that

results solely from the Tliquidation of the subsidiary will not be business
income.

3:2-2 3a.2 The term "commercial domicile" means the principal
place from which the trade or business of the taxpayer is directed or managed:
Provided, That the commercial domicile of a financial organization, which is
subject to requlation as such, shall be at the place designated as its principal
office with its requlating authority.

3-2-3 3a.3 The term “compensation" means wages, salaries,,
commissions and any other form of remuneration paid to employees for personal
services unless excluded from such employees' taxable income under the Internal
Revenue Code, such as, certain fringe benefits.

3-2-4 3a.4 The term "corporation" includes a joint-stock company
and any association or other organization which is taxable as a corporation
under federal income tax Taw.

3-2-5 3a.5 The term "delegate," as used in the phrase "or his
delegate," when used in reference to the Tax Commissioner, means any officer or
employee of the State Tax Department duly authorized by the Tax Commissioner
directly, or indirectly by one or more redelegations of authority, to perform
the functions mentioned or described in Article twenty-four 24, Chapter eteven
11 of the West Virginia Code or in these regulations.

3-72-6 3a.6 The term “domestic corporation" means any corporation
organized under the laws of the State of West Virginia, or chartered by the
Secretary of State of West Virginia, and certain corporations organized or
incorporated under the laws of the State of Virginia if, but only if, such
corporations were chartered or organized under the laws of Virginia prior to the
twentieth day of June, one thousand eight hundred sixty-three. Every other
corporation is a foreign corporation.

3-2-7 3a.7 The term "engaging in business" or "doing business"
means any activity of a corporation which enjoys the benefits and protection of
government and laws in this State.;- except- for- merety- registering- with- the
Secretary-of-State-to-do-business-in-thts-Stater

3-2-8 3a.8 The term "Federal Form 1120" means the annual federal
income tax return of any corporation made pursuant to Subechapter-€-of the United
States Internal Revenue Code of 1986, as amended, or in successor provisions of
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the laws of the United States, in respect to the federal taxable income of a
corporation, and filed with the Internal Revenue Service, or successor agency
thereto. In the case of a corporation that elects to file a federal income tax
return as part of an affitiated group, but files as a separate corporation under
this article, then as to such corporation Federal Form 1120 means it pro forma
Federal Form 1120.

3-2-9 3a.9 The term “fiduciary" means any person or entity acting
in a fiduciary capacity for any other person or entity, and includes a guardian,
trustee, executor, administrator, receiver, conservator, but does not include
officers, directors, attorneys, real estate brokers or certified public
accountants to the extent these do not act as a guardian, trustee, executor,
administrator, receiver or conservator,

a. 10 The term "financial organization" means:

3a.10.1 A holding company or a subsidiary thereof. As used in this
section "holding company™ means a corporation registered under the Federal Bank
Holding Company Act of 1956 or registered as a _savings and Joan holding company
other than a diversified savings and loan holding company (as_defined in Section,
408(a){(1)(F) of the Federal National Housing Act (12 U.S.C. 1730(a)(1)(F));

3a,10.2 A requlated financial corporation or a subsidiary thereof.
As used in these requlations "reguiated financial corporation" means:

3a.10.2.1 An institution, the deposits, shares or accounts of
which are insured under the Federal Deposit Insurance Act, or by the Federal
Savings and Loan Insurance Corporation;

3a.10.2.2 An institution that is a member of a3 Federal Home Loan

Bank;

3a.10.2.3 Any other bank or thrift institution incarporated or
organized under the laws of a state that is engaged in the business of receiving

deposits;

laws of this State;

3a.10.2.5 A _production credit association_ organized under 12

3a.10.2.6 A _corporation organized under 12 U.S.C. 611 through 631
(an Edge Act corporation); or

3a.10.2.7 A federal or state agency or branch of a foreign bank
(as defined in 12 U.S.C. 3101); or

3a.10.3 A corporation which derives more than 50% of its gross
business income from one or more of the following activities:
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3a.10.3.1 Making, acquiring, selling or servicing_ loans or
extensions of credit. Loans and extensions of credit _include:

[foe)

y

—

0.3.1.

a Secured or unsecured consumer loans;

="

.

a.10.3.1

o

Instailment obligations;

3a.10.3.1.c Mortgaqes or other loans secured by real
estate or tangible personal property;

3a.10.3.1.d Credit card loans;

3a.10.3.1.e Secured and unsecured commercial loans of any

type; and

3a.10.3.1.f Loans arising in factoring.

3a.10.3.2 Leasing or acting as an agent, broker or advisor in
connection with leasing_real and personal property that is the economic
equivalent of an extension of credit (as defined by the Federal Reserve Board in,
12 C.F.R. 225.25(b)(5)).

3a.10.3.3 Operating a credit_card business.

3a.10.3.4 Rendering estate or trust services.

3a.10.3.5 Receiving, maintaining or otherwise handling deposits.

3a3.10.3.6 Engaging in any other activity with_an economic effect
comparable to those activities described in Section 3a.10.3.1 through 3a2.10.3.5
and the subsections thereof of these regulations.

3-2-18 3a.11 The term "fiscal year" means an accounting period of
substantially twelve months ending on any day other than the last day of
December, or a short taxable year ending on any day other than the last day of
December, and on the basis of which period or short taxable year a taxpayer fis
required to report for federal income tax purposes.

3-2-1% 3a.12 The term "foreign income" means income not derived from
sources within the United States and its territories,

3-2-32 3a.13 The term "foreign expense or expenses' means expense or
expenses incurred outside of the United States and its territories.

3-9-33 3a.14 The term "includes and including" when used within a
definition contained in Article twenty-four 24, Chapter eleven 11 of the West
Virginia Code or in these regulations does not exclude things otherwise within
the meaning of the term being defined.

3-2-14 3a.15 The term "nonbusiness income” means all income other
than business income.
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3-2-15 3a.16 The term "person" 1is interchangeable with the term
"corporation."

3-2-16 3a.17 The term "pro forma return" means the return which the
taxpayer would have filed with the Internal Revenue Service had it not elected
to file federally as part of an affiliated group.

3-2-37 3a.18 The term "public utility" means any business activity
to which the jurisdiction of the Public Service Commission of West Virginia
extends.

3-2-18 3a.19 The term "sales" means all gross receipts of the
taxpayer that are business income.

3-2-19 33.20 The term "state" means any state of the United States,
the District of Columbia, the Commonwealth of Puerto Rico, any territory or
possession of the United States, and any foreign country or political
subdivision thereof.

3-2-728 3a.21 The term "short period" or "shart taxable year" means
any period of less than twelve months for which the taxpayer filed a federal’
return.

3-2-2% 3a.22 The term "taxable year" means the taxable year or
taxable period for which the taxable income is computed under federal income tax
law.

3-8-22 3a.23 The term "tax" includes, within its meaning, interest
and additions to tax, unless the intention to give it a more limited meaning is
disclosed by the context.

3-2-23 33.24 The term "Tax Commissioner'" means the Tax Commissioner
of the State of West Virginia, or his or her delegate.

3-2-24 3a.25 The term "taxpayer" means a corporation subject to the
tax imposed by Article twenty-four 24 of Chapter eleven 11 of the Code of West
Virginia.

3-2-25 3a.26 The term "this code" means the Code of West Virginia,
one thousand nine hundred thirty-one, as amended.

3-2-26 3a.27 The term "this State" means the State of West Virginia.

3-7-27 3a3.28 The term "West Virginia taxable income" means the
taxable income of a corporation as defined by the laws of the United States for
federal income tax purposes, including all elections made under such laws, so as
to be the actual taxable income as filed for federal fincome tax purposes,
adjusted, as provided in West Virginia Code § 11-24-6. In the case of a
corporation having income from business activity or activities that are taxable
by another state or states, 7its West Virginia taxable income shaltl be the
portion of taxable income as defined and adjusted and as allocated or
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apportioned to this State under West Virginia Code §§ 11-24-7, 7a or 7b, as
appropriate.

§ 110-24-4. Imposition Of Tax.

4.1 For taxable periods beginning after the first day of July, one
thousand nine hundred eighty-seven, a tax is imposed by W. Va. Code § 1[1-24-1 et
seq. for each taxable year upon the West Virginia taxable income of every
domestic or foreign corporation engaging in business in this State or deriving
income from property, activity or other sources in this State, except
corporations exempt under West Virginia Code § 11-24-5, at the rate of nine and
three-quarters percent. Beginning the first day of July, one thousand nine
hundred eighty-eight, and on each first day of July thereafter for four
successive years, the rate shall be reduced by fifteen one hundredths of one
percent per year, with such rate to be nine percent on and after the first day
of July, one thousand nine hundred ninety-two.

§ 110-24-4a. Effect Of Rate Changes During Taxable Year.

4a.1 If any rate of tax imposed in W. Va. Code § 11-24-1 et seq. changes to,
become effective before the thirty-first day of December of a calendar year, and
if the taxable year included the effective date for the change of rate, then:

4a.1.1 Tentative tax due is computed by applying the rate for the
period before the effective date of the change of rate, and the rate for the
period on and after such date, to the taxable income of the corporation for the
entire taxable year; and

4a.1.2 The tax for such taxable year shall be the sum of that
proportion of each tentative tax which the number of months in each period bears
to the number of months in the entire taxable year.

4a.1.3 The above procedure may only be used when the date of the
rate change is other than the first day of the taxable year.

4a.2 For purposes of this Section:

fa.2.1 If the rate changes for taxable years "beginning after" or
"anding after" a certain date, the following day shall be considered the
effective date of the change; and

4a.2.2 If a rate changes for taxable years "beginning on or after”
a certain date, that date shall be considered the effective date for the change
of rate.

4a.3 Example. - The West Virginia Legislature enacts a rate change for the
corporation net income tax beginning after June 30. The corporation net income
tax 1iability for a calendar year taxpayer fis calculated by applying the former
rate for the months January through June, and the new rate for July and
succeeding months. A fiscal year taxpayer would use the former rate for those
periods of its tax year occurring before June 30.
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§ 110-24-5. Corporations Exempt From Tax.

5.1 The following corporations shall be exempt from the tax imposed by
W. Va. Code § 11-24-1 et seq. to the extent provided herein:

5.1.1 Corporations which by reason of their purposes or activities
are exempt from federal income tax.

5.1.1.1 This exemption <shall not apply to the wunrelated
business 1income, as defined in the Internal Revenue Code, of any such
corporation if such income is subject to federal income tax.

5.1.1.2 Example. - A corporation exempt from federal income
taxation under IRC § 501(c)(3) receives $1,000,000 in cash domations and is
bequeathed an unrelated business during the year. The tax exempt corporation

operates the business for the remainder of its tax year. The income from
operating this business is deemed unrelated business taxable income by the
Internal Revenue Service. Such income would also be taxed under the West

Virginia Corporation Net Income Tax. However, the donations would be exempt.

h.1.2 Insurance companies which pay this State a tax upon
premiums.

5.1.2.1 This exemption 1is available if an insurance company
actually paid the premium tax set forth in W. Va. Code § 33-3-1 et seq. for any
year in which an exemption is claimed or would have paid the premium tax but for
the utilization by the taxpayer of any tax credits allowed or allowable against
the premium tax.

5.1.3 Production c¢redit associations organized under the
provisions of the federal "Farm Credit Act of 1933." This exemption does not
apply to any cooperative corporations or associations organized under the
provisions of W. Va. Code § 19-4-1 et seq.

5.1.4 Corporations having in place a valid election to be taxed
under Subchapter S of the Internal Revenue Code.

5.1.4.1 Such corporations must file the information return
required in West Virginia Code § 11-24-13b.

5.1.5 Trusts established pursuant to 29 U.S.C. & 186 (enacted as
Section three hundred two(c) of the labor management retations act), as amended
prior to the first day of January, 1967.

5.1.6 Corporations otherwise exempted from the corporation net
income tax by law, e.g. racing associations, W. Va. Code § 19-23-17; Hospital
service corporations, W. Va. Code § 33-24-4; credit wunions, W. Va. Code
§ 31-10-33; farmer's mutual fire insurance companies, W. Va. Code § 33-22-16;
fraternal benefit societies, W. Va. Code § 33-23-29.

§ 110-24-6. Adjustments In Determining West Virginia Taxable Income.
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6.1 General. - The West Virginia corporation net income tax 1is, as the
name implies, a net income tax. Therefore, certain decreasing and increasing
adjustments are made to a corporation's gross revenues to arrive at taxable
income for the purposes of the West Virginia Corporation Net Income Tax, In
addition, the West Virginia Corporation Net Income Tax is a conformity statute
in that it utilizes federal taxable income as a starting point to determine West
Virginia taxable income. A corporation’s federal taxable income shall be
adjusted as described in West Virginia Code § 11-24-6 and in this Section prior
to being allocated and apportioned pursuant to West Virginia Code § 11-24-7. A
corporation transacting all of its business within West Virginia for an entire
taxable year will not apportion or allocate its income. The income of such a
corporation will be adjusted under W. Va. Code § 11-24-6.

6.2 Adjustments increasing federal taxable income.

6.2.1 The following increasing adjustments shall be made to a
corporation's federal taxable income to the extent that any of the items are not
already reflected therein:

6.2.2 Interest or dividends on obligations or securities of any,
state, political subdivision or authority thereof.

6.2.3 Interest or dividends (less related expenses to the extent
not deducted in determining federal taxable income) on obligations or securities
of any authority, commission or instrumentality of the United States which the
laws of the United States exempt from federal income tax but not from state
income tax.

6.2.4 Income taxes and other taxes, including franchise and excise
taxes which are based on, measured by, or computed with reference to net income,
imposed by this State or any other taxing jurisdiction, to the extent deducted
in determining federal taxable income.

6.2.5 Any taxes imposed by this State for which credit against the
West Virginia Corporation Net Income Tax is allowed pursuant to Article 24,
Chapter eleven 11 of the Code of West Virginia and actually deducted by the
taxpayer in determining federal taxable income.

6.2.6 The amount of any unrelated business income as defined by
Section 512 of the Internal Revenue Code of 1986, as amended, of those
corporations which by reason of its purposes is generally exempt from federal
income taxes.

6.2.7 The amount of any net operating loss deduction taken for
federal income tax purposes under Section 172 of the Internal Revenue Code of
1986, as amended.

6.2.8 Example. - A West Virginia corporation has the following
items of income: interest from bonds issued by the Commonwealth of Pennsylvania,
interest on bonds issued by the City of Parkersburg, West Virginia and a federal
net operating loss deduction of $5,000.
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The corporation, in determining its federal taxable income, deducted
the amount of interest received from the bonds issued by the Commonwealth of
Pennsylvania, the interest received from the bonds issued by the City of
Parkersburg and the net operating Toss deduction.

The following adjustments increasing federal taxable income are
necessary to arrive at the corporation's West Virginia taxable income. Each
increasing adjustment shall be in an amount equal to the amount deducted in
determining federal taxable income. There shall be added to federal taxable
income as an adjustment increasing federal taxable income, to the extent the
same was deducted in arriving at federal taxable income: the interest received
from the Commonwealth of Pennsylvania and from the City of Parkersburg, and the
amount taken as a net operating loss deduction.

6.3 Adjustments decreasing federal taxable income.

6.3.1 The following decreasing adjustments shall be made to a
corporation's federal taxable income to the extent the same is included therein:

6.3.2 The gain from the sale or other disposition of any property
having a higher fair market value on July 1, 1967, than the adjusted basis of
that property at said date for federal income tax purposes.

6.3.2.1 The amount of this adjustment is 1limited to that
portion of any such gain which does not exceed the difference between the fair
market value of the property on July 1, 1967, and the adjusted basis of that
property on said date.

6.3.2.2 Example. - On July 1, 1967 the fair market value of an
item of personal property owned by a corporation s $1,000, and the
corporation's adjusted basis in that property as of July 1, 1967 is $500. This
property is sold by the corporation on December 31, 1989 for $600 when the
adjusted basis on the property 1is zero. The corporation is entitled to a
decreasing modification of $500 on its West Virginia tax return for the 1989 tax
year.

6.3.3 The amount of any refund or credit for overpayment of income
taxes and other taxes, including franchise and excise taxes, which are based on,
measured by, or computed with reference to net income, imposed by this State or
any other taxing jurisdiction, to the extent actually included in gross income
far federal income tax purposes.

6.3.3.1 The refund or credit for overpayment of these taxes
must have been included by the corporation in its federal taxable income for the
taxable year.

6.3.4 The amount added to federal taxable income for the taxable
year due to the elimination of the reserve method for computation of the bad
debt deduction.
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6.3.5 The full amount of interest expense actually disallowed in
determining federal taxable income which was incurred or continued to purchase
or carry obligations or securities of any state or any political subdivision
thereof.

6.3.5.1 This decreasing modification is limited to the interest
expense actually disallowed and is made because the income from the obligations
or securities is an increasing modification to federal taxable income.

6.3.6 The amount required to be added to federal taxable income as
a dividend received from a foreign corporation under Section 78 of the Internal
Revenue Code of 1986, as amended, by a corporation electing to take the foreign
tax credit for federal income tax purposes.

6.3.6.1 For purposes of this decreasing modification, a foreign
corporation is a corporation not chartered in the United States or its
territories.

6.3.7 The amount of salary expenses disallowed as a deduction for
federal income tax purposes due to claiming the federal Jjobs credit under.
Section 51 of the Internal Revenue Code of 1986, as amended.

6.3.8 The amount included in federal adjusted gross income by the
operation of Section 951 of the Internal Revenue Code of 1986, as amended.

6.3.9 Any amount included in federal adjusted gross income which
is foreign source fncome.

6.3.9.1 Foreign source income includes:

£.3.9.1.a Interest and dividends not derived from sources
within the United States.

6.3.9.1.b Rents, royalties, license and technical fees from
property located outside the United States or from services performed outside
the United States, or from any interest in such property, including rents,
royalties, or fees for the use or the privilege of wusing any patents,
copyrights, secret process and formulas, goodwill, trademarks, trade brands,
franchises and other 1ike property outside of the United States.

6.3.9.1.c Gains, profits or other income from the sale of
intangible or real property located outside of the United States.

6.3.9.1.d The provisions of Sections 861, 862 and 863 of the
Internal Revenue Code of 1986, as amended, and of the applicable regulations
thereto shall be applied to determine the source of "foreign source" income.

6.4 MNet operating loss deductions. - Except as otherwise provided, there
is allowed as a deduction for the taxable year an amount equal to the aggregate
of the West Virginia net operating loss carryovers to such year plus the net
operating loss carrybacks to such year.
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6.4.1 A net operating loss deduction is the loss allowed by West
Virginia Code § 11-24-6 as determined in accordance with Section 172 of the
Internal Revenue Code of 1986, as amended.

6.4.2 Special rules.
6.4.2.1 The West Virginia net operating loss deduction shall be

made after the allocation and apportionment, if any, of federal taxable income
in accordance with West Virginia Code § 11-24-7, 73 or /b, as appropriate.

6.4.3 For tax years ending prior to July 1, 1988, no net operating
loss shall be allowed, and no net operating loss carryforward or carryback shall
arise from any such year unless a federal net operating loss as reported for
federal income tax purposes existed for such years. Such loss shall be available
for purposes of the West Virginia corperation net income tax only after
adjustment in accordance with the requirements of W. Va. Code § 11-24-6, as in
effect on January 1, 1988.

6.5 Special adjustments for expenditures for water and air pollution
contral facilities.

6.5.1 Taxpayer election.

6.5.1.1 A corporate taxpayer may elect to make a decreasing
modification to its federal taxable income for certain expenditures for water
and air pollution control facilities. This election shall be made on the tax
return filed for the tax year in which the expenditures were made.

6.5.1.1.a The election, once made, is irrevocable as to all
amounts paid or incurred for any particular water pollution control facility or
air pollution control facility, whether paid in a single year or paid over
several years.

5.5.7 If the taxpayer makes the election under this Section, there
shall be subtracted from federal taxable income the total of the amounts paid or
incurred during the taxable year for the acquisition, construction or
development within this State for water pollution control facilities or air
pollution control facilities as defined in Section 169 of the Internal Revenue
Code, and added to federal taxable income the total of the amounts of any
allowances for depreciation and amortization of such water pollution control
facilities or air pollution control facilities, to the extent deducted in
determining federal taxable income.

6.5.3 If a taxpayer's federal taxable income 1is subject to
allocation and apportionment under West Virginia Code § 11-24-7, the adjustments
made pursuant to the election herein shall be made to the portion of the
taxpayer's net income, computed without regard te such adjustments, allocated
and apportioned to this State in accordance with W. Va. Code § 11-24-7, instead
of being made to the taxpayer's federal taxable income before allocation and
apportionment thereof.
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6.6 Allowance for certain government obligations and obligations secured
by residential property.

6.6.1 General. - The West Virginia taxable income of a taxpayer
subject to the West Virginia Corporation Net Income Tax as adjusted fin
accordance with Subsections (b), (c), (d) and (e) of West Virginia Code
§ 11-24-6 is to be further adjusted by multiplying the taxable income after the
above adjustments have been made by a fraction equal to one minus a fraction:

6.6.2. The numerator of which is the sum of the average of the
monthly beginning and ending account balances during the taxable year of the
following:

6.6.2.1. Obligations or securities of the United States, or of
any agency, authority, commission or instrumentality of the United States and
any other corporation or entity created under the authority of the United States
Congress for the purpose of implementing or furthering an objective of national
policy.

6.6.2.2 Obligations of this State and any political subdivision.
or authority thereof.

6.6.2.3 Investments or loans primarily secured by mortgages or
deeds of trust on residential property located in this State and occupied by
nontransients.

6.6.2.4 Loans primarily secured by a lien or security agreement
on residential property in the form of a mobile home, modular home or
double-wide trailer or mobile home, located in this State and occupied by
nontransients.

6.6.2.5 The account balances in any of the above types of
accounts shall be determined at cost in the same manner that such obligations,
investments and loans are reported on Schedule L of Federal Form 1120 or its
sSucCcessor.

6.6.3 The denominator of which is the average of the monthly
beginning and ending account balances of the total assets of the taxpayer which
are shown for the taxable year on Schedule L of Federal Form 1120, filed by the
taxpayer with the Internal Revenue Service.

§ 110-24-7. Aliocation And Apportionment.
7.1 General. - Any taxpayer having income from business activity which is

taxable both in this State and in another state shall allocate and apportion its
net income as provided herein.

7.1.1 For purposes of this Section and West Virginia Code
§ 11-24-7, the term "net income" means the taxpayer's federal taxable income as
adjusted by the provisions of W. Va. Code § 11-24-6.
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7.2 "Taxable in another state™ defined. - For purposes of this Section and
W. Va. Code § 11-24-7, a taxpayer is taxable in another state if:

7.2.1 In that state the taxpayer is subject to a net income tax, a
franchise tax measured by net income, a franchise tax for the privilege of doing
business, or a corporation stock tax, or

7.2.2 That state has jurisdiction to subject the taxpayer to a net
income tax, regardless of whether, in fact, that state does or does not subject
the taxpayer to such tax.

7.3 Business activities entirely within West Virginia. - If the business
activities of a taxpayer take place entirely within the State of West Virginia,
the entire net income of such a taxpayer is subject to the West Virginia
Corporation Net Income Tax. The business activities of a taxpayer are deemed to
have taken place entirely within this State if a taxpayer is not taxable in
another state: Provided, That the business activities of a financial
organization having its commercial domicile in this State shall be deemed to
take place entirely in this State, notwithstanding that such organization may be
Wiaxable in another state:" Provided, however, That the income from the business.
activities of a financial organization not having its commercial domicile in
this State shall be apportioned according to the applicable provisions of W. Va.
Code article 24, chapter 11.

7.4 Business activities partially within and partially without West
Virginia; allocation of certain specified forms of non-business income. - If a
taxpayer's business activities take place partially within this State and
partially outside of this State, and that taxpayer is also taxable in another
state, rents and royalties from real or tangible personal property, capital
gains, interest, dividends or patent or copyright royalties, to the extent that
they constitute nonbusiness income of the taxpayer, shall be allocated as
provided below.

7.4.1 “Business income" defined. - The term "business income”
means income arising from transactions and activity in the regular course of the
taxpayer's trade or business and includes income from tangible and intangible
property if the acquisitien, management and disposition of the property or the
rendering of services in connection therewith constitute integral parts of the
taxpayer's regular trade or business operations. See Section 3a.l of these

requlations.

7.4.2 "Nonbusiness income™ defined. - The term nonbusiness income
means all income other than business income. See Section 3a.13 of these
requlations.

7.4.3 Net rents and royalties constituting nonbusiness income.

7.4.3.1 Net rents and royalties from real property located in
this State are allocable to this State.

i4
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7.4.3.1.a Items of income "allocable or allocated to this
State" means that particular item of income is fully subjected to the
corporation net income tax in this State.

7.4.3.2 Net rents and royalties from tangible personal property
are allocable to this State:

7.4.3.2.a 1f and to the extent that property is utilized in
this State them-net-income-from-tangible-personat-property-used-in-this-Stata-ts
subject-to-the-West-¥irginia-Corporation-Net-fncome-Faxr;_ or

7.4.3.2.b #f In their entirety if the taxpayer's commercial
domicile is in this State and the taxpayer is not organized under the laws of or
taxable in the state in which the property is utilized.;-then-net-income-from
the- utiiization- of- tangibie- personal-property-+s-subject-to-the-West-V¥irginta
Eorporation-Net-Income-Fax-

7.4.3.2.c The extent of utilization of tangible personal

property in a state is determined by multiplying the rents and royalties by a
fraction, the numerator of which is the number of days of physical location of .
the property in the state during the rental or _royalty period in the taxable
year and the denominator of which is the number of days of physical location of
the property everywhere during _ all rental or royalty periods in the taxable
year. If the physical location of the property during the rental ar royalty
period is unknown or unascertainable by the taxpayer, tangibie personal property
is utilized in the state in which the property was located at the time the
rental or royalty payer obtained possession. If the property is in this State
for any part of a day, that time shall be counted as a full day.

7-4-3-2-e 7.4.3.2.d Examples.

7-4-3-f-¢-1 7.4.3.2.d.1 Corporation A was formed in
Ohio and has its main offices there. Corporation A owns an apartment complex in
West Virginia and leases computers to users located in West Virginia. The net
rental income from the rental of the apartment complex is allocated to West
Virginia for purposes of the West Virginia Corporation Net Income Tax.
Likewise, the net rental income received by Corporation A as a lessor of
computers in this State is allocated to this State.

F-4-3-p-e-?2 7.4.3.2.d.2 Corporation Z was formed in
State X and has its commercial domicile in the State of West Virginia.
Corporation Z Teases tangible personal property to customers in State K, which
has no corporation net income tax. The net receipts from leasing tangible
personal property in State K are allocated entirely to the State of West
Virginia.

77474 Fhe-extent-of-utittzatton-of-tangibie-personat-property-in-a
ctate- is-detarmined-by-muttiptying- the- rents-and-royatties-by-a-fraction;-the
numerator-of-which-+s—the-number-of-days-of-physicat-tocatton-of-the-property-in
the-State—of—Hest-V+r9+n+a-dur+ng-the—renta+-or—rcya%ty—per+od—+n~the—taxab+e
year-and—the—dencm+nator-of—wh+ch-+s—the-number—of—days—of-phys+ca%-+ocat+on-of
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the- property- everywhera- during- ati- rentat- or- royatty- periods- in- the- taxabte
years-- 1f- the- physicat- tocation- of- the- property-during- the-rentat-or-royatty
period-+s-unknown-or-unascerta+nab%e—by—the-taxpayer:—tang+b+e-persona+-property
ie-deemed-to-be-ntilized-+n-the- state- in-which-the-property-was-tocated-at-the
téime- the- rentat- or- royatty- payer-obtained-possession-—- {f-the-property-is-in
this-State-for-any-part-of-a-day;-that-time-shati-be-counted-zs-a-futi-day-

7-4-5 7.4.4 Examples.

7-4-5:-1 7.4.4.1 Corporation Alpha, organized and
headquartered in California, leases coal mining equipment in West Virginia.
Alpha began leasing equipment in West Virginia on Apri}l 1, and is a calendar
year taxpayer. The coal mining equipment was not in this State until April 1,
the date the lease commenced. The property is Teased in this State for 275 of
the 365 days in the year. If Alpha Corporation netted $15,000 for leasing this
equipment for the entire year, Alpha would include in West Virginia income the
following amount: 275/365 x $15,000 = $11,301.37.

F-4-5:1-a 7.4.4.1.a If Alpha Corporation has adequate
records to show the net rental income from the equipment while the equipment was,
leased in this State, then it may use such actual net rental income and not
"apportion" its allocation of net rental income.

7:-4-6 For-purposes- of- attocations-the- term-Unet- incomel~ inciudes
Inet-}ossrl

7.5 Capital gains.

7.5.1 Capital gains and losses from sales of real property located
in this State are allocable to this State.

7.5.2 Capital gains and losses from sales of tangible personal
property are allocable to this State if the property was located or was situated
in this State at the time it was sold or the taxpayer's commercial domicile is
in this State and the taxpayer is not taxable in the state where the property
that was sold had a situs.

7.5.3 Capital gains and losses from sales of intangible personal
property are allocable to this State if the taxpayer's commercial domicile is in
this State.

7.5.4 Gains pursuant to Section 631{a) and (b) of the Internal
Revenue Code of 1986, as amended, from sales of natural resources severed in
this State shall be allocated to this State if they are nonbusiness income.
7.6 Interest and dividends.

7.6.1 Interest and dividends are allocable to this State if the
taxpayer's commercial domicile is in this State.
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7.6.1.1 "Commercial domicile" means the principal place from
which the trade or business of the taxpayer is directed or managed.

7.7 Patent and copyright royalties.

7.7.1 Patent and copyright royalties are allocable to this State
if and to the extent the patent or copyright is utilized by the taxpayer in this
State or if and to the extent that the patent or copyright is utilized in a
state in which the taxpayer is not taxable and the taxpayer's commercial
domicile is in this State.

7.7.2 A patent is utilized in this State to the extent that it is
employed in production, fabrication, manufacturing or other processing in this
State or to the extent that a patented product is produced in this State. If
the basis of receipts from patent royalties does not permit allocation to a
specific state or if the taxpayer's accounting procedures do not reflect states
of utilization, the copyright patent is utilized in the state in which the
taxpayer's commercial domicile is located.

7.7.3 A copyright is utilized in a state to the extent that
printing or other publication originates in the state. If the basis of receipts
from copyright royalties does not permit allocation to specific states or if the
taxpayer's accounting procedures do not vreflect states of utilization, the
copyright is utilized in the state in which the taxpayer's commercial domicile
is located.

7.8 Corporate partner's distributive share.

7.8.1 A corporation carrying on business through a partnership, as
defined in Section 761 of the Internal Revenue Code of 1986, as amended, is
liable for income tax only 1in 1its separate or individual capacity. In this

regard, a corporate partner is treated no differently than any other partner. A
corporation may be a limited partner or a general partner and is treated no
differently than any other limited partner or general partner, as the case may
be.

7.8.1.1 Example. - Gomer Corporation was organized under the
laws of Idaho and has its commercial domicile there. Gomer Corporation invests
in a royalty interest in a West Virginia oil and gas partnership as a limited
partner. As a limited partner, Gomer Corporation is merely a passive investor.
Gomer Corporation has no other contacts with this State, and is not engaged
anywhere else in the oil and gas business. Gomer Corporation is required to
file a West Virginia Corporation Net Income Tax Return for its taxable year for
its distributive share of gains and losses, as provided below. The entire
distributive share Gomer Corporation receives from the West Virginia oil and gas
partnership is allocated to this State. The reason for this is that the income
from the o0il and gas 1limited partnership is nonbusiness income to Gomer
Corporation and it is also a royalty interest and therefore is the type of
nonbusiness income that is allocated. The distributive share is treated as if
Gomer Corporation held the royalty interest directly.
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7.8.2 A corporate partner's distributive share of income, gain,
loss, deduction or credit of a partnership shall be modified as provided in West
Virginia Code § 11-24-6. This modification shall be made for each partnership
in which a corporation is a partner. Such distributive share shall then be
allocated and apportioned as provided in W. Va. Code § 11-24-7, wusing the
corporation's proportionate share of the partnership's property, payroll and
sales factors. The sum of that portion of the distributive share allocated and
apportioned to this State shall then be treated as distributive share allocated
to this State. That portion of distributive share allocated or apportioned
outside this State shall be treated as distributive share allocated outside this
State, unless the taxpayer requests different treatment and its request is
granted, or the State Tax Commissioner requires different treatment of the
distributive share pursuant to Subsection-h of W. Va. Code § 11-24-7.

7.8.2.1 Example. - Mort-Le-Tool, Inc. is a Delaware Corporation

engaged in the business of manufacturing rotund tools. Mort-Le-Tool, Inc. has

its commercial domicile in Pennsylvania. The management of Mort-Le-Tool, Inc.

has invested certain reserve capital in a West Virginia o0il and gas limited
partnership with wells only in West Virginia and in a syndicated real estate
limited partnership that owns and operates shopping centers and malls in four
states, including West Virginia. Mort-Le-Tool, Inc. does no business in West’
Virginia. Both partnerships make distributions to their respective partners.

Mort-Le=Tool, Inc. is required to file a West Virginia Corporation Net Income
Tax Return for the taxable year in which it received the distributions. The
pass through amounts received by the corporation from its West Virginia oil and
gas partnership interest is nonbusiness income. Fhe-o+%}-and- gas-partnership

will-apportion-its-income-according-to-its—source-or-by-the-apporticnment-method
set-forth-in-Wr-Ya--€Eode-§-11-23-5;-which-provides-atiocation—and-apportionment
for-partnerships-for-the-business—franchise-tax- In this example, etther-method
witt-resutt-in-the income being is allocated entirely to West Virginia since the
0oil and gas wells are located in this State and the oil and gas partnership has
no income from any other state. Since the oil and gas income was allocated to
this State at the partnership level, that allocation will flow through along
with the corporate partner's distributive share which will thereby be allocated
entirely to the State of West Virginia as well. All income allocated to West
Virginia at the partnership level will automatically be allocated to this State
by operation of W. Va. Code § 11-24-7(d)(5)}(3). The same result would apply to
the partners' distributive income share without regard to whether actual

distribution of that income to the partners were made during the taxable year.

Mort-Le-Tool, Inc.'s distributive share of the real estate partnership will
be calculated the same way. First the partnership will allocate and apportion
the income received from the operations in the four states where it is doing
business. All rents received by the partnership from property located in West
Virginia will flow through to the corporation as if it held the real property
itself, Since the rents so received by Mort-Le-Tool, Inc. are nonbusiness
jncome to that corporation, these amounts are allocated entirely to this State.
The rental income flowing through to the corporation from the real estate
partnership that was derived from real property located in other states will be
apportioned by Mort-Le-Tool, Inc., to the extent such income is not allocable to
the state from which it was derived, as set forth in W. Va. Code § 11-24-7,
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using the corporation's proportionate share of the partnership's payrolt,
property and sales factors. The sum of that part of the distributive share
allocated and apportioned to this State is the corporation's distributive share
of income from the real estate partnership allocated to West Virginia.

7.9 Business activities partially within and partially without this State.

7.10 Where a corporation has income from business activities partially
within this State and partially outside of this State, all net income, after
deducting those items specifically allocated under W. Va. Code § 11-24-7(d),
shall be apportioned to this State by multiplying such net income by a fraction,
the numerator of which is the property factor plus the payroll factor plus two
times the sales factor, and the denominator of which is four, reduced by the
number of factors, if any, having no denominator except if the sales factor has
a denominator of zero, the denominator of the apportionment fraction shall be
reduced by two.

7.10.1 Example. - Pro Inc. is a service corporation doing business
in several states, including West Virginia. Pro Inc. owns no property anywhere.
In this case, the allocation formula for Pro Inc. will be:

WV Payroll + 2 (_WV Sales ) + 0 WV Property
Total Payroll (Total Sales) 0 total Property
3

If, for some unusual reason, a corporation has no sales anywhere, then
since the sales factor is double weighted, the overall denominator would be
reduced by 2.

7.10.2 "Business activities" include all activities engaged in by
the corporation, and includes those activities giving rise to both business
income and nonbusiness income.

7.16.3 A1l income of a corporation, including both business income
and nonbusiness income, is apportioned, except those types of nonbusiness income
specifically set forth in W. Va. Code § 11-24-7(d), which is allocated.

7.10.3.1 The types of nonbusiness income that are allocated are
net rents and royalties; capital gains; interest and dividends; patent and
copyright royalties; and the distributive share of a corporate partner.

7.10.3.2 A1l other nonbusiness income and all business income
shall be apportioned.

7.10.4 Where a corporation has business activities that are in West
Virginia and other states, 1its other net nonbusiness fncome that was not
allocated under W. Va. Code § 11-24~7(d) and all of its net business income will
be apportioned through the following fraction:

Apportionable X Property factor + payroll factor + (sales factor x 2)
income 4
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property factor = Lgipayer's WV property
all of taxpayer's property

payroll factor = taxpayer's compensation expense for WV
taxpayer's total compensation expenses

sales factor = taxpayer's WV sales
taxpayer's total sales

7.10.4.1 In performing this calculation, the following rules
shall be followed.

7.10.4.1.a Where any fraction has a numerator of zero
and a denominator of other than zero, the fraction shall be reduced to, and
shall equal zero, i.e. 0/100 = 0.

7.10.4.1.b Where any fraction has a denominator of zero,
further calculation is impossible. If one or more factors has a zero.
denominator, the apportionment fraction denominator, which is typically four,
shall be decreased by one for each such zero denominator fraction, except that
if the sales factor denominator is zero, the apportionment fraction denominator
shall be decreased by two.

7.10.4.2 The apportionment factor may therefore be stated as

follows:
wv
Taxable _ Apportionable X (_WV Prop. . _ WV Payroll 2 [WV Sales])
Income Income (A1l Prop. Total Payroll A1l Sales) + Allocated
4 income

7.10.4.3 Example. - General Con Corporation, a New York

Corporation sends agents into the State of West Virginia to sell a new process

guaranteed to make things opaque. General Con Corporation has no property

Jocated or used in this State, however, its total property holdings are
$10,000,000. The West Virginia sales of General Con Corporation are $150,000.
Its total sales for the taxable year equal $2,500,000. The West Virginia
payroll of General Con Corporation is $60,000, and its total annual payroll is
$875,000. The proper apportionment factor for General Con Corporation is:

0 + 60,000 + 150,000 + _150,000
10,000,000 875,000 2,500,000 2,500,000 =

0 + .0686 + .06 + .06 = 0.1886
4 4 = .04715

7.11 Property factor.
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7.11.1 Property factor. - The property factor is a fraction, the
numerator of which is the average value of the taxpayer's real and tangible
personal property owned or rented and used by it in this State during the
taxable year and the denominator of which is the average value of all the
taxpayer's real and tangible personal property owned or rented and used by the
taxpayer during the taxable year, which is reported on Schedule L of Federal
Form 1120, plus the average value of all real and tangible personal property
leased and used by the taxpayer during the taxable year.

7.11.1.1 The common law definition of real and personal property
will be used, i.e., real property is land and all things firmly and permanently
attached thereto, and personal property is all other property.

7.11.1.2 Only real and tangible personal property is counted in
the property factor. The common law definition of tangible personal property is
used. FExamples of tangible personal property include, but are not Timited to,
books, equipment, supplies, inventories and virtually any other form of
personalty that can be held or touched. Tangible personal property does not
include money, chooses in action, or any other intangibles.

7.11.1.3 UYAverage! The average value of real and tangible
personal property means the ameunt beginning and ending year balances of the
relevant accounts reported on Schedule L of Federal Form 1120, or its successor.
However, the Tax Commissioner may require use of a monthly average of such
accounts or such other determination of the average value of such property as
may be appropriate for an accurate determination of the factor.

7.11.2 Value of property.

7.11.2.1 Property owned by the taxpayer shall be valued at its
original cost, adjusted by subsequent capital additions or improvements thereto
and by partial or total disposition thereof by reason of sale, exchange,
abandonment, loss or destruction or other alienation of, or loss of, the
property. Where records of original cost are unavailable or cannot be obtained
without unreasonable expense, property shall be valued at current market value.
Property rented by the taxpayer from others shall be valued at eight times the
net annual rental rate. The term "net annual rental rate" is the annual rental
paid, directly or indirectly, by the taxpayer, or for its benefit in money or
other consideration for the use of the property. ‘

7.11.2.1.a Net annual rental rate includes any amount
payable for the use of real or tangible personal property, or any part thereof,
whether designated as a fixed sum of money or as a percentage of sales, profits
or otherwise.

7.11.2.1.b Any amount payable as additional rent or in
lieu of rents, such as interest, taxes, insurance, repairs or any other items
which are required to be paid by the terms of the Jease or other arrangement,
not including amounts paid as service charges, such as utilities, Jjanitor
services and the like are also included in the term "net annual rental rate."
If a payment includes rent and other charges which are not separately set forth,
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the amount of rent shall be determined by consideration of the relative values
of the rent and the other items,

7.11.2.1.¢c Real or personal property owned by one
corporation which is used in this State by another corporation to which the
property is rented is to be included in the property factor by both corporations
unless the rental income is nonbusiness income to the receiving corporation.

7.11.2.1.c.1 Example. - X Corporation owns certain
real property located in West Virginia, which is leased by Y Corporation for the
entire taxable year of both corporations. Rental income received by X

Corporation is allocated to the State of West Virginia and the value of the
property is not included in the apportionment factor for X Corporation's
apportionable income in either the numerator of the property factor (value of
taxpayer's West Virginia real and tangible personal property) and in the
denominator of the property factor (value of taxpayer's real and tangible
personal property owned or rented by the taxpayer for the taxable year). Eight
times the annual rental rate of the property will be included in both the
numerator and the denominator of the property factor for Y Corporation.

7.11.3 Movable property.

7.11.3.1 The value of movable tangible personal property used
both within and outside of this State shall be included in the numerator to the
extent of its utilization in this State. The extent of utilization in this
State is determined by multiplying the original cost of such property by a
fraction, the numerator of which is the number of days of physical location of
the property in this State during the taxable period, and the denominator of
which is the number of days of physical location of the property everywhere
during the taxable period. The number of days of physical Tlocation of the
property may be determined on a statistical basis or by such other reasonable
method acceptable to the Tax Commissioner.

7.11.4 Leasehold improvements.

7.11.4.1 For purposes of the property factor, Tleasehold
improvements are treated as property owned by the taxpayer regardless of whether
the taxpayer is entitled to remove the improvements or whether the improvements
revert to the lessor upon expiration of the lease. Leasehold improvements are
included in the property factor at their original cost.

7.11.4.1.a Example. - Alpha Corporation Tleases &
building to Beta Corporatien. The building is Tlocated in West Virginia. Beta
Corporation makes certain leasehold improvements to the property totaling
$100,000 some of which the lease permits Beta Corporation to remove. The entire
value of the leasehold improvements is included in Beta Corporation's property
factor. The value of the leasehold improvements is also included in Alpha
Corporations property factor.

7.12 Average value of property.

22




State Tax Department
Title 110
Series 24

7.12.1 The average value of property is determined by averaging the
values of the property at the beginning and the ending of the taxable year.

7.12.1.1 If there are substantial fluctuations in the values of
property during the taxable year, or where property is acquired or disposed of
after the beginning of the taxable year, or where the rental or lease contract
ceases before the end of a taxable year, the Tax Commissioner may require the
averaging of monthly values of the property during the taxable year or the
pertinent part thereof.

7.13 Payroll factor.

7.13.1 The payroll factor is a fraction, the numerator of which is
the total compensation paid in this State during the taxable year by the
taxpayer for compensation, and the denominrator of which s the total
compensation paid by the taxpayer during the taxable year, as shown on the
taxpayer's federal income tax return filed with the Internal Revenue Service, as
reflected in the schedule of wages and salaries and that portion of cost of
goods sold which reflects compensation, or as shown on a pro forma return.

7.14 Compensation.

7.14.1 The term "compensation" means wages, salaries, commissions
and any other form of remuneration paid to employees for personal services.
Payments made to an independent contractor or to any other person not properly
classified as an employee shall be exciuded. Only those amounts paid directly
to employees are included in the payroll factor. Amounts considered as paid
directly to employees include the value of board, rent, housing, ledging and
other benefits or services furnished to employees by the taxpayer in return for
personal services, provided such amounts constitute income to the recipient for
federal income tax purposes. Compensation for each employee shall be the amount
of wages and salary shown on the Federal Form W-2 for the empioyee, in
accordance with federal income tax Taw.

7.15 Employee.

7.15.1 For purposes of determining the payroll factor, an employee
js any officer of a corporation or any individual who, under the usual
common-law rule applicable in determining the employer-employee relationship,
has the status of an employee.

7.15.2 An employee is a person in the service of another under any
contract of hire, express or implied, oral or written, where the employer has
the power or right to control and direct the employee in the material details of
how the work is to be performed,

7.16 When compensation is paid in this State.
7.16.1 Compensation 1s paid or accrued in this State 1if an

employee's services are performed entirely within this State or if an employee's
services are performed both within this State and outside of this State, but the

23



State Tax Department
Title 110
Series 24

services performed outside of this State are incidental to that employee's

services within this State. The converse is not true. In all circumstances,
services performed in this State are to be included in the payroll factor as
seryices performed in this State. "Incidental", as used herein, means any

service which is temporary or transitory in nature, or which fis rendered in
connection with an isolated transaction. Compensation is also paid or accrued
in this State if some of the employee's service is performed in this State and
the employee's base of operation, or if there is no base of operation, the place
from which the service is directed or controlled is in this State, or the base
of operations or the place from which the service is directed or controlled is
not in any state in which some part of the service is performed, but the
employees residence is within this State.

7.16.2 As used herein, the term "base of operations" is the place
of more or less permanent nature from which the employee starts his work and to
which he or she customarily returns in order to receive instructions from the
taxpayer or communications from his customers or with other persons or ta
replenish stock or other materials, vepair equipment, or perform any other
functions necessary to the exercise of his trade or profession at some other
point or points. The term "place from which the service is directed or
controlled” refers to the place from which the power to direct or control is’
exercised by the taxpayer.

7.16.3 Example. - P Corporation has salesmen in several states.
West Virginia customers are serviced by a salesman 1iving in Ohio. The salesmen
are directed from a regional office located in Pennsylvania. Compensation

attributable to the time spent in West Virginia on employer business would be
included in the taxpayer's West Virginia payroll factor.

7.17 Sales factor.

7.17.1 The sales factor is a fraction, the numerator of which fis
the gross receipts of the taxpayer derived from transactions and activity in the
regular course of its trade or business in this State during the taxable year,
less returns and allowances attributable to the gross receipts from the West
Virginia activity. The denominator of the fraction is the total gross receipts
derived by the taxpayer from transactions and activity in the regular course of
its trade or business during the taxable year, and reflected in its gross income
reported and as appearing on the taxpayer's Federal Form 1120, and consisting of
those certain pertinent portions of the elements of gross income set forth. If
either the numerator or the denominator includes interest or dividends from
obligations of the United States government which are exempt from taxation by
this State, the amount of such interest and dividends, if any, shall be
subtracted from the numerator or denominator in which it is included.

7.17.1.1 The only sales to be included in the sales factor are
those which produce business income.

7.17.1.1.a "Business income"” is income arising from
transactions and activity in the regular course of the taxpayer's trade or
business and includes income from tangible and intangible property if the
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acquisition, management and disposition of the property constitute integral
parts of the taxpayer's reqular trade or business operations.

7.17.2 Rules for determining sales in certain circumstances.

7.17.2.1 In the case of a taxpayer engaged in manufacturing and
selling or purchasing and reselling goods or products, "sales" includes all
gross receipts from the sales of such goods or products (or other property of a
kind which would properly be included in the inventory of the taxpayer if on
hand at the close of the tax period) held by the taxpayer primarily for sale to
customers in the ordinary course of its trade or business. Gross receipts for
this purpose means gross sales less returns and allowances, and includes all
interest income, service charges, carrying charges, or time-price differential
charges incidental to such sales. Federal and state excise taxes (including
sales taxes) shall be included as part of such receipts if such taxes are passed
on to the buyer or included as part of the selling price of the product.

7.17.2.2 In the case of cost fixed fee contracts, such as the
operation of a government-owned plant for a fee, "sales" includes the entire
reimbursed cost, plus the fee.

7.17.2.3 In the case of a taxpayer engaged 1in providing
services, such as the operation of an advertising agency, or the performance of
equipment service contracts, or research and development contracts, "sales"
includes the gross receipts from the performance of such services including
fees, commissions, and similar items.

7.17.2.4 1In the case of a taxpayer engaged in renting real or
tangible property, "sales" includes the gross receipts from the rental, lease,
or licensing of the use of the property.

7.17.2.5 In the case of a taxpayer engaged in the sale,
assignment, or licensing of intangible personal property such as patents and
copyrights, "sales" includes the gross receipts therefrom.

7.17.3 In filing returns with this State, if the taxpayer departs
from or modifies the basis for excluding or including gross receipts in the
sales factor used in returns for prior years, the taxpayer shall disclose such
information by attaching a statement, setting forth the nature and effect of the
change, to the corporation net income tax return for the current year.

7.17.4 Sales factor denominator.
7.17.4.1 The denominator of the sales factor fncludes the total
gross receipts derived by the taxpayer from transactions and activity in the
regular course of its trade or business, unless otherwise excluded herein.
7.17.5 Sales factor numerator.
7.17.5.1 The numerator of the sales factor shall include gross
receipts attributable to this State and derived by the taxpayer from
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transactions and activity in the regular course of its trade or business. All
interest income, service charges, carrying charges, or time-price differential
changes incidental to such gross receipts shall be included regardless of the
place where the accounting records are maintained or the location of the
contract or other evidence of indebtedness.

7.17.6 Dock sales.

7.17.6.1 Where tangible personal praoperty is sold and the terms
of the sale require the purchaser to pick up the property or otherwise receive
the property in this State, the sale is to be treated as a sale taking place in
this State for purposes of the sales factor.

7.17.6.2 In the case of sales requiring by their terms delivery
of tangible personal property by common carrier, contract carrier or by other
means of transportation excluding pickup by the customer in this State, whether
directly or indirectly, the place at which the property is ultimately received
after all transportation has been completed shall be considered as the place at
which such property is received by the purchaser.

7.17.6.3 Direct delivery in this State, other than for purposes
of transportation, to a person or firm designated by a purchaser constitutes
delivery to the purchaser in this State regardless of where title passes or
other conditions of sale.

7.17.6.4 Direct delivery outside this State to a person or firm
designated by a purchaser does not constitute delivery to the purchaser in this
State, regardless of where title passes or other conditions of sale.

7.17.6.5 Examples.

7.17.6.5.a Baubles, Inc. is located in Huntington, West
Virginia, and makes sales of tangible personal property to an Ohio company. The
terms of the sale require the Ohio company to ptekup pick up the merchandise
from the Toading dock at Baubles. The sale is to be treated by Baubles as a
sale taking place in this State.

7.17.6.5.b Alpha Corporation, which manufactures a
highly sophisticated device used in mining, purchases certain tangible personal
property from a company located in Virginia. Alpha Corporation, located in

Bergoo, West Virginia is required by the terms of the sales contract to pick up
the merchandise at the Virginia company's loading dock in Virginia. The sale is
to be treated as not occurring in West Virginia by the Virginia company absent
other nexus with West Virginia.

7.17.6.5.c RPS, Inc., is Jocated in Morgantown, West
Virginia and makes sales of tangible personal property. Some of the sales
contracts require RPS to ship the goods to companies located outside of this
State via common carrier. The sales of the tangible personal property shipped
by the carrier are not included as West Virginia sales.
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7.17.7 Special rules.

7.17.7.1 Where substantial amounts of gross receipts arise from
an incidental or occasional sale of a fixed asset used in the regular course of
the taxpayer's trade or business, such gross receipts shall be excluded from the
sales factor. For example, gross receipts from the sale of a factory or plant
will be excluded.

7.17.7.2 1Insubstantial amounts of gross receipts arising from
incidental or occasional transactions or activities may be excluded from the
sales factor unless such exclusion would materially affect the amount of income
apportioned to this State. For example, the taxpayer ordinarily may include or
exclude from the sales factor gross receipts from such transactions as the sale
of office furniture, business automobiles, etc.

7.17.7.3 Where the income producing activity of a taxpayer other
than a banking or financial institution in respect to business income from
intangible personal property can be readily identified, such income is included
in the denominator of the sales factor and, if the income producing activity
occurs in this State, the numerator of the sales factor as well. For example,.
usually the income producing activity can be readily identified in respect to
interest income received on deferred payments on sales of tangible property and
income from the sale, licensing or other use of intangible personal property.

Where the business income from intangible property cannot readily
be attributed to any particular income producing activity of a taxpayer other
than a banking or financial institution, such income cannot be assigned to the
numerator of the sales factor for any state and shall be excluded from the
denominator of the sales factor. For example, where business income in the form
of dividends received on stock, royalties received an patents or copyrights, or
interest received on bonds, debentures or government securities results from the
mere holding of the intangible personal property by the taxpayer, such dividends
and interest shall be excluded from the denominator of the sales factor.

7.18 Allocation of sales of tangible personal property.

7.18.1 Sales of tangible personal property are in this State if the
property is received in this State by the purchaser, other than the United
States government, regardless of the f.o.b. point or other conditions of the
sale. In the case of delivery by common carrier or other means of
transportation, the place at which such property is ultimately received after
all transportation has been completed shall be considered as the place at which
such property is received by the purchaser, regardless of where title passes or
other conditions of sale. and-the Direct delivery in this State, other than for
purposes of transportation, to a person or firm designated by the purchaser,
constitutes delivery to the purchaser in this State, and direct delivery outside
this State to a person or firm designated by the purchaser does not constitute
delivery to the purchaser in this State, regardless of where title passes or
other conditions of sale. The sales of tangible personal property are also in
this State if the property is shipped from an office, store, warehouse, factory
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or other place of storage in this State and the purchaser is the United States
government.

7.18.2 A1l other sales of tangible personal property delivered or
shipped to a purchaser within a state in which the taxpayer is not taxed are
excluded from the denominator of the sales factor.

7.18.2.1 "Not taxed in another state" means in that state the
taxpayer is not subject to a net income tax, a franchise tax measured by net
income, a franchise tax for the privilege of doing business, or a corporation
stock tax or that a state has no jurisdiction to subject the taxpayer to a net
income tax.

7.19 Allocation of other sales.

7.19.1 Sales, other than sales of tangible personal property are in
this State if the income-producing activity is performed in this State or the
income-producing activity is performed both in and outside this State and a
greater proportion of the income-producing activity is performed in this State
than in any other state, based on costs of performance, or the sale constitutes,
business income to the taxpayer, or the taxpayer is a financial organization not
having its commercial domicile in this State, and in either case the sale is a
receipt described as attributable to this State in W. Va. Code § 11-24-7b.

7.20 Financial organizations and other taxpayers with business activities
partially within_and partially without this State. - Notwithstanding anything
contained in this Section 7 of these requlations or the subsections thereof to
the contrary, in the case of financial organizations and other taxpayers, not
having their commercial domicile in this State, the rules of this section shall
apply to the apportionment_of income from_ their business activities except as
expressly otherwise provided in W. Va. Code § 11-74-7b.

?-39-3-1 7.21 The term "income-producing activity" applies to
each separate item of income and means the transactions and activity directly
engaged in by the taxpayer in the regular course of its trade or business for

the ultimate purpose of obtaining gain or profit. Such activity does not
include transactions and activities performed on behalf of the taxpayer, such as
those conducted on its behalf by an independent contractor. "Income-producing

activity" includes, but is not Timited to:

(1) tendering rendering of personal services by employees with utilization
of tangible and intangible property by the taxpayer in performing a service; (2)
the sale, rental, leasing, licensing or other use of real property; (3) the
sale, rental, leasing, licensing or other use of tangible personal property; or
(4) the sale, licensing or other use of intangible personal property. The mere
holding of intangible property is not, in itself, an income-producing activity:
Provided, That the conduct of the business of a financial organization shall
constitute an income-producing activity.

7-39-3-2 7.22 The term "cost of performance" means direct costs
determined in a manner consistent with generally accepted accounting principles
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and in accordance with accepted conditions or practices in the trade or business
of the taxpayer.

7-19-3-3 7.23 Application and special rules.

739717372 7.23.1 Gross receipts from the sale, lease,
rental or licensing of real property are located in this State if the real
property is located in this State.

7-39-1-3-b 7.23.2 Gross receipts from the sale, rental,
lease, or licensing of tangible personal property are in this State if the
property is located within this State. The rental, lease, licensing or other
use of tangible personal property in this State is a separate income producing
activity from the rental, lease, licensing or other use of the same property
while located in another state; consequently, if property is within and without
this State during the rental, Tease or licensing period, gross receipts
attributable to this State shall be measured by the ratio which the days the
property was physically present or was used in this State bears to the total
days of the physical location or use of the property everywhere during such
period.

F-19-1-3-¢ 7.23.3 Example. - Taxpayer is the owner of ten
railroad cars. During the current tax year, the total of the days each railroad
car was present in this State was 60 days. The receipts attributable to the use
of each of the railroad cars in this State are a separate jtem of income and
shall be determined as follows:

10 cars X 60 days each
365 days in 1 year X 10 cars X Total receipts =

Receipts attributable to this State.

7-19-1-3-d 7.23.4 Gross receipts for the performance of
personal services are attributable to this State to the extent such seryices are
performed in this State. If services relating to a single item of income are
performed partly within and partly outside of this State, the gross receipts for
the performance of such services shall be attributable to this State only if a
greater proportion of the services was performed in the state, based upon costs
of performance. Usually, where services are performed partly within and partly
outside of this State, the services performed in each state will constitute a
separate income producing activity, in such case the gross receipts for the
performance of services attributable to this State shall be measured by the
ratio which the time spent in performing such services in this State bears to
the total time spent in performing such services everywhere. Time spent in
performing services includes the amount of time expended in the performance of a
contract or other obligation which gives rise to such gross receipts. Personal
seryice not directly connected with the performance of the contract or other
obligation, as for example time spent in negotiating the contract, is excluded
from the computations.
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#:19-3-37e 7.23.5 Example. - Taxpayer, a road show, gave
theatrical performances at various locations in State X and in this State during
the tax period. All gross receipts from performances given in this State are
attributable to this State as each performance is a separate income producing
activity.

#-1971-3-f 7.23.6 Example. - Taxpayer, a public opinion
survey corporation, conducted a poll by its employees in State F and in this
State for the sum of $10,000. The project required 800 man hours to obtain the
basic data and to prepare the survey report. Three hundred of the 800 man hours
were expended in this State. The receipts attributable to this State are:
300/800 X $10,000 = $3,750.

7-39-3-3-9 7.23.7 Example. - Boil Laboratories, Inc.
performs certain medical tests. Boil Laboratories is located in Virginia, where
all analysis is performed. Boil Labs also has a Tlocation in this State where
tissue specimen are collected, as well as a truck and routeman in this State who
collects samples from various doctor's offices and hospitals. Boil Labs has a
similar set-up in Virginifa. It costs Boil Labs $18 to analyze each specimen.
A1l but $5 of the $18 of these costs are incurred in the State of Virginia.
Each sample or specimen is a separate income-producing activity and is not the
sale of tangible personal property. Since the income-producing activity is
performed both in and outside of this State, and a greater proportion of the
income producing activity is not performed in this State, then none of the
charges for the analysis of samples or specimens drawn in this State will be
included as sales in this State for purposes of the sales factor.

#-£8 7.24 Other methods of allocation and apportionment.

7-268-1 7.24.1 If the allocation and apportionment provisions of
W. Va. Code § 11-24-7(d) and (e) do not fairly represent the extent of the
taxpayer's business activities in this State, the taxpayer may petition for, or
the Tax Commissioner may require, 1in respect to all or any part of the
taxpayer's business activities, if reasonable: (1} separate accounting; (2)
exclusion of one or more of the factors; (3) inclusion of one or more additional
factors which will fairly represent the taxpayer's business activity in this
State; or (4) the employment of any other method, including a unitary basis, to
effectuate an equitable allocation or apportionment of the taxpayer's income.

7-928-2 7.24.2 In order for a taxpayer to request an alternative
method of allocation and apportionment, or of allocation or apportionment, a
taxpayer shall do so by filing a petition. This petition shall be filed no
later than the due date of the annual return for the taxable year for which the
alternative method is requested, determined without regard to any extension of
time for filing such return, and the petition shall include a statement of the
petitioner's objections to the statutory method of allocation and apportionment
or of allocation or apportionment and a statement of the alternative method of
allocation or apportionment as it believes to be proper under the circumstances
with such detail and proof as the Tax Commissioner may require.

7-28-3 7.24.3 Alternative method for public utilities.
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#-70-3-% 7.24.3.1 If the taxpayer is a public utility and if
the allocation and apportionment provisions of Subsections (d) and (e) of West
Virginia Code § 11-24-7, do not fairly represent the taxpayer's business
activities in this State, the taxpayer may petition for, or the Tax Commissioner
may require, as an alternative to the other methods provided for in paragraph
(1), Subsection (h) of W. Va. Code § 11-24-7, the allocation and apportionment
of the taxpayer's net income in accordance with any system of accounts
prescribed by the West Virginia Public Service Commission pursuant to the
provisions of West Virginia Code § 11-24-8, provided the allocation and
apportionment provisions of such system of accounts fairly represent the extent
of the taxpayer's business activities in this State for the purposes of the tax
imposed by W. Va. Code § 11-24-1 et seq.

7-28-4 7.24.4 Unitdry methods.

7-20-4-% 7.24.4.1 A taxpayer may request to file on a unitary
basis in accordance with the rules set forth herein.

7-20-4-2 7.24.4.2 Determination of a Unitary or Separate
Business.

F-720-4-7-a 7.24.4.2.a A corporation subject to taxation
may be engaged in more than one "trade or business."” In such cases, it fis
necessary to determine the business income attributable to each separate trade
or business. The income of each business is then apportioned by a formula which
takes into consideration the instate and out-of-state factors which relate to
the respective trade or business subject to apporticonment.

F-20-4-72-b 7.24.4.2.b In addition, a corporation may be
engaged in a single trade or business in combination with another commonly owned
and controlled corporation or corporations. In such cases, it is necessary to
determine the total business income of all such corporations attributable to the
single trade or business. The combined income of the single trade or business
is then apportioned by formula which takes into consideration the in-state and
out-of-state factors of each corporation which relate to that single trade or
business.

F-28-4-2-c 7.24.4.2. ¢ When business segments of a single
corporation or the business activities of more than one corporation constitute a
single trade or business, such single trade or business is said to constitute a
"unitary business."

F-28-4-72-d 7.24.4.2.d A unitary business exists when the
operations of the business segments of a corporation or group of commonly owned
and controlled corporations contribute to or depend on each other in such a way
as to result in functional integration between such segments. Functional
integration refers to transfers between or pooling among business segments of
such items as products or services, technical information, marketing
information, distribution systems, purchasing and intangibles (such as patents,
copyrights, formulas, processes, trade secrets, and the 1like) in a manner which
substantially affects the segments' business operations related to such
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activities as development, manufacture, production, extractien, distribution or
sale of its products or services.

Fr28:-4-2-0 7.24.4.2. ¢ Evidence of functionally
integrating factors. - The determination of whether or not the operations of
business segments are functionally integrated will turn on the facts and
circumstances of the case. Several factors may evidence that the operations of
business segments are functionally integrated. A non-exclusive Tist of such
factors is found below in paragraph ?-208-4-2-f 7.24.4.2.f of this Subsection.
Generally, several functionally integrating factors will exist in a unitary
business, although a unitary business may exist as a result of few factors or
even one factor, if the factor or factors involved are particularly significant.
In determining whether a unitary business exists factors should not be examined
in isolation. Instead, it should be determined whether the factors which are
present, in combination, result in a functionally integrated business. In
addition, the presence or absence of any one factor or any particular factors is
not necessarily determinative as to whether a unitary business exists, although
absence of all of the factors described by subparagraphs #-20-4-2:-f-1
7.24.4,2.f.1 through 7-20-4-2-f:-5 7.24.4.2.f.5 of paragraph 7#-2874-2<f
7.24.4.2.f of this Subsection will generally result in a finding that a unitary
business does not exist.

F7-20-4-2-f 7.24.4.2.F Functionally integrating factors. -
A non-exclusive listing of facters to be considered in determining whether
business segments are functionally integrated appears below.

F-20-4-2-F-1 7.24.4.2.F. 1 Intercompany sales,
exchanges, or transfers.

F-78-4-2-f-3-a 7.24.4.2.Ff.1.a Sales, exchanges, or
transfers (hereinafter "sales") of products, services, intangibles or the like
between business segments are important indicia of functional integration. The
significance of intercompany sales will be a function of both the character of
the items sold and percentage of total sales or purchases represented by the
intercompany sales. Intercompany sales at a given level take on greater
significance if there is a limited sales or purchasing market for such items or
if valuable trade name or other intangibles are associated with such sales, or
both.

F-PB-4-2-f-3-b 7.24.4.2.F.1.b The fact that
intercompany sales are at a readily determinable market price does not negate
the importance of such sales as a functionally integrating factor, because such
sales generally represent an assured market for the seller and a guaranteed
source of supply for the purchaser.

F-PBr4-P-f1-e 7.24.4.2.f.1.c As the percentage of
intercompany sales to the total sales of the selling segment increases or as the
percentage of intercompany purchases of the purchasing segment's total purchases
increases, the more important such purchases and sales become as a unitary
factor.
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For purposes of this subparagraph, where goods, services, or intangibles
are transferred without charge, percentages of cast {or cost of goods sold) may
be used in lieu of percentage of sales or purchases. For purposes of this
subparagraph, management stewardship activities are not considered an
intercompany sale or transfer of services. Generally, intercompany sales or
purchases in excess of 10% will be considered a significant, although not
necessarily determinative, unitary factor. Sales of less than 10% become
relatively less significant as the percentage of sales declines, but a small
percentage of sales may nevertheless be considered significant if the sales
represent goods or services which are particularly important to the purchaser's
operations.

7-26-4-7-f-3-c-1 7.24.4.2.F.1.c.1 Example. -
Business segments A and B are commonly owned and controlled. Segment A grows
citrus ard other fruit. Segment B manufactures soft drinks. A sells to B oils
extracted from the skin of a special variety of fruit for use in B's soft
drinks. This oil is not significantly available from other sources. The sales
represent only a small portion of A's total sales and B's total purchases. The
unusual flavor produced by the o0il is a major factor in the character of the
soft drink. Consumer taste tests demonstrate a strong preference for the soft
drink with this oil as an ingredient. The intercompany sales between A and B’
would be considered a significant unitary factor.

7:76-4-2-f-3-d 7.24.4.2.7.1.d Sales, exchanges or
transfers between business segments may be disregarded where intercompany sales
are used as a device to assert unitary combination for tax avoidance purposes.

F-28-4-7-F-2 7.24.4.2. .2 Common marketing.

F-20-4-72-f-2-8 7.24.4.2.7T.2.a When business
segments share substantial common marketing features, such features can be an
important characteristic of functional integration when such marketing results
in significant mutual advantage. For this purpose, common marketing exists when
a substantial portion of the business segments' products, services, intangibles,
or the like are distributed or sold to a common customer, or the business
segments use a common trade name or other common jdentification and such common
identification is a significant factor in purchasers' decisions to purchase the
respective products or services.

F-79-4-2-F-2-a-1 7.24.4.2.f.2.a.1 Example. -
Business segments A and B are commonly owned and controlled. A manufactures
small tools and garden implements. B manufactures auto replacement parts and
accessories. Both A and B jointly sell a substantial portion of both segment's
total production to various hardware store chains, which then sell both product
lines to the public. As a result of such common sales, both segments are able
to obtain preference on shelf space and greater merchant participation in
product promotion of each segment. Such common sales would be considered a
functionally integrating factor.

7-28-4-9-Ff-2-a-? 7.24.4.2.f.2.2.2 Example. -
Commonly owned and controlled segments A, B, and C manufacture furniture,
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carpeting, and household appliances, respectively. All three product lines are
sold under the name "Alpha"™ which is a nationally recognized trade name. A, B
and C jointly participate in advertising to portray the "Alpha" name as a symbol

of quality and value. Based on consumer studies, the "Alpha" name is a
significant factor in the consumer's decision to purchase the respective
products.  The common use of the trade name "Alpha" would be considered a

functionally integrating factor,

7-26-4-2-f-2-b 7.24.4.2.f.2.b Common use of an
advertising agency does not constitute common marketing, absent circumstances

described above. In addition, shared use of a commonly owned and controlied
business segment which provides advertising services is not common marketing
described by this subparagraph, absent circumstances described above. (See

subparagraph #-28-4-2-f-% 7.24.4.2.f.7 of this paragraph).

7-70-4-72-F-3 7.24.4.2. 7.3 Transfer or pooling of
technical information. - Evidence of functional integration may be indicated by
transfers or pooling of technical information, know-how, or research and
development, if such transfer or pooling represents a significant economy of
scale or the information shared is particularly important to the segments'
operations.

7-78-4-2-f-4 7.24.4.2.1.4 Common distribution
system. - Business segments may demonstrate evidence of functional integration
by use of a common distribution system, under which inventory control and
accounting, storage, trafficking and transportation are controlled through a
common network.

F-28-4-2-F-5 7.24.4.2. .5 Common purchasing. -
Evidence of functional integration may be indicated by common purchasing of
substantial quantities of products, services intangibles, or the like from the
same source, where such purchasing results in a significant economy of scale, or
where such products, services, intangibles, or the like are not readily
available from other sources and are particularly important to each segment's
operations or sales.

F-28-4-72-f=6 7.24.4.2.f.6 Centralized management.

F-20-4-2-f-6-a 7.24.4.2.7f.6.a Centralization of
management exists when directors, officers and/or management employees Jjointly
participate in management decisions which significantly affect the respective
business segments. Transfer of officers or management employees between
business segments may also provide evidence of centralization of management.

F-928-4-2-F-6-b 7.24.4.2.f.6.b The mere presence of
centralized management is not sufficient to support a finding that the
operations of commonly owned and controlled business segments are functionally
integrated. Only those centralized management activities which contribute to
the integration of the operations under consideration constitute a functionally
integrating factor. Centralized efforts to fulfill investment stewardship
responsibilities, such as the implementation of a uniform system of internal

34




State Tax Department
Titlte 110
Series 24

controls, or requlatory reporting requirements, such as the establishment of
centralized information processing, will not be determinative for this purpose.

F-2B-4-2-f-67bvt 7.24.4.2.f.6.b.1 Example. -
Business segments A, B, €, D, and E are commonly owned and parts of a large
nationwide conglomerate. Segments A, B, C, and D manufacture clothing,
furniture, musical instruments, and bakery products, respectively. Segment E is
a book publisher. The managers of E receive monthly financial reports from each
of the segments, review and approve budgets of each segment, review and approve
major acquisitions and new product lines of each segment, review and approve
hiring and firing of managers of each segment, and provide for intercompany

financing. None of the respective segments has intercompany sales, common
marketing, pooling of technical knowledge, a common distribution system, or
common purchases with any other segment. Due to the absence of significant

functional integration among each of the respective segments, each business
segment constitutes a separate trade or business.

7-28-4-2-f-67¢c 7.24.4.2.f.6.c Centralization of
management is more significant as a unmitary factor when business segments are
engaged in the same general line of business or constitute steps in a vertically.
integrated enterprise than in other business contexts, because of the
opportunity the respective segments have in making use through such central
management of readily transferable knowledge and expertise of the operations of
the other segment, and developing coordination between the business segments.

F-P0-4-2-F-F 7.24.4.2.F.7 Other factors. -
Functional integration of business segments will generally not be evidenced by
such factors (alone or in combination with other factors described by this
subparagraph) as common or intercompany financing (other than between financial
institutions), advertising (in the absence of common marketing described by
subparagraph 7-20-4-2-f-2 7.24.4.2.f.2 of this paragraph), labor relations,
warehousing (in the absence of a central distribution system described by
subparagraph 7-20-4-2-f-4 7.24.4.2.f.4 of this paragraph), pension plans,
insurance, and personnel recruitment.

However, where a factor or factors described by
subparagraphs #-28-4-2-f-t 7.24.4.2.f.1 through 7:2874-8:f-5 7.24.4.2.f.5 of
this paragraph do not clearly demonstrate that functional integration exists,
the factor or factors described in this subparagraph may, in combination with
the factors described in subparagraphs #-28-4-2-f-% 7.24.4.2.f.1 through
7-90-4-2-F-5 7.24.4.2.f.5 of this paragraph, demonstrate sufficient additional
eyidence of functional integration to warrant a finding that a unitary business
exists.

FrP0-4-2-F-8 7.24.4.2.F.8 Factors accorded 1ittle
weight. - Factors such as common legal services, accounting, tax administration,
and financial reporting will generally be accorded 1ittle weight in the
determination of whether business segments are functionally integrated.

7-20-4-27q 7.24.4.2.¢ The presence of a unitary business
will be presumptively shown by the presence of the following:
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7-70-4-2-971 7.24.4.2.q.1 Same general line of
business: There is a strong presumption that a corporation or a commonly owned
and controlled group of corporations is engaged in a unitary business when its
activities are in the same general line. For example, a corporation which
operates a chain of retail grocery stores will almost always be engaged in a
unitary business.

F-?20-4-7-q72 7.24.4.2.9.2 Steps in a vertical
process: A corporation or a commonly owned or controlled group of corporations
is almost always engaged in a unitary business when its various divisions or
segments are engaged in different steps in a vertically structured enterprise.
For example, a corporation which explores for and mines copper ores,
concentrates, smelts and refines the copper ores; fabricates the refined capper
into consumer products and distributes such products {whether by intercompany
fee or purchase, or without charge) is engaged in a unitary business, regardliess
of the fact that the various steps in the process are operated substantially
independently of each other with only general supervision from the corporation's
executive offices.

F-88-4-2-h 7.24.4.2.h Business segments which are neither,
in the same general line nor steps in a vertical process are presumptively
engaged in separate businesses, absent a determination that the respective
segments are functionally integrated.

F-720-4-2-% 7.24,.4.2. 1 In the event that a business
segment is functionally integrated with a second business segment and the second
business segment is functionally integrated with a third business segment, the
first, second and third business segments constitute a unitary business
notwithstanding the fact that the first and third business segments are not
functionally integrated with each other. The preceding sentence shall not apply
where the second business segment's functional integration is not substantial
viewed from the perspective of either the first or third business segment.

7-7209-4-2-471 7.24.4.2.4.1 Example. - Business
segments A, B, and C are commonly owned and controlled. A is an architectural
firm. B is a construction company which builds office and apartment buildings.
C s a manufacturer of finished steel. A provides architectural services to B,
representing half of the total architectural services it provides. C designs,
fabricates, and sells the superstructures used in the construction of B's office
and apartment buildings. The steel superstructures constitute 20% of B's
construction purchases. A and C have no intercompany sales, common marketing,
pooling of technical knowledge, common distribution system or common purchases.
Nevertheless, A, B, and C constitute a unitary business because B is
functionally integrated with both A and C.

F-P0-4-274:2 7.24.4.2.1.2 Example. - Business
segments A, B, and C are commonly owned and controlled. A is in the business of
oil exploration, extraction and refining. B is a charter air transportation
company. C produces motion pictures. A and C have no intercompany sales,
common marketing, pooling of technical knowledge, or common distribution system.
A uses B's service for transporting oil executives, engineers and 