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State of West Virginia

Department of Tax and Revenue 71 7 #1357 VATHA
LLEVTLTY EE RTAE
GASTON CAPERTON Charleston 25305 L FREDERICK WILLIAMS, JR.
GOVERNOR SECRETARY

CONSENT TO FILE RULE o

July 1, 1esl

To Whom IT May Concern:

Title of Rule: . . Corporation MNet Income Tax
Title Number: 110
Series Number: 24 . _.

Pursuant to West Virginia Code § 3F-2-2(a), the undersigned
hereby consents to the f£iling of the fcoregoing rule.

Signed this first day of July, 1991.

Frederick Williams, Jr.
Secretary, Tax and Revenue




FISCAL NOTE FOR PROPOSED RULES

Rule Title: . Corporation Net Income Taxg |

Type of Rule: X Legislative .  Integpretive _ Procedural _

Agency: State Tax Division = Address: State Capitol; Charleston, WV 25305

1. Rffect of . . .| ~ ANNUAL 1 FISCAL VEAR
Proposed Rule ’ E Increase: Decrease % Currenti Next E Thereafter
Estimated Total CostE & ) f $ i $ E $ i $
Personal Services 7? -0~ g -0~ E -0~ § -0- % -0~
Current Expense i -0- E ~0- § -0- i ~0- E -0-
Repairs and ' “E 7 ’i i ; E

Alterations E -0- i -0- E -0- E -0- 5 -0-

Equipment . i"4o— E ~0- E -0- % ~0- % -o-
Other - i -0- § -0~ i -0- i -0- i -G~

Z. Explanation of aﬂg;éﬁastlmatesl ! l T

There should be no fiscal impact on Departmental expenses.
3. Qkjectives cf these rules:

The regulations explain and clarify, the Corporation Net Income Tax
imposed by W. Va. Code § 11-24-1 et seqg. The amendments further clarify the
historic preservation tax credit, _clarlfy the treatment of a net operating
loss arising priocr te July 1, 1988 and establishes successor liability.

4. Explanation of Cverall Eé¢onomic . Impact of Proposed Rule.
A. Economic Impact on State Government.

The economic impact, if any, cannot be calculated.

B. Econeomic Impact on Political Sublelslons Speqific Industries;
Specific groups of citizens.

There should be no economic impact.
C. . Economi€ Impact on Citizens,/Public at Large.

There should be no economic impact.

Date: July 1, 1991 e i mme e e T

Signature of Agency Head or Authorized Representative

A lote KL .

Frederick Williams, Jr.“
State Tax Commissioner o
epartment of Tax and Revenue




State of West Virginia
Department of Tax and Revenue

GASTON CAPERTON Charleston 25305 L. FREDERICK WILLIAMS, JR.
GOVERNOR ’ ' SECRETARY

STATEMENT OF CIRCUMSTANCES

During the 1991 REgular Legislative Session, the Legislature amended
the histecric preservation tax credit to the Corpocration Net Income Tax.
Additionally, the need was determined to exist for guidance relative to net
operating losses arising prier te July 1, 1988 and to successcr liability

to taxes.
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CORPORATION NET INCOME TAX -

8 110-24-1. General.

1.1 Scope. - These legislative regulations are intended to expiain and
clarify the West Virginia Corporation Net Income Tax as set forth in W. Va. Code
§ 11-24-1 et seq. This rule repeals and replaces all prior Corporation Net
Income Tax regulations. : B -

1.2 Authority. - These legislative regulations are fssued under authority
of W. Va. Code § 23%A-3-1 et seq. and W. Va. Code § 11-10-5.

1.4 Filing date. -
1.3 Effective date. -

1.4 Citation. - Tha legislative regulations may be cited as 110 C.S.R. 24,
§ __ (1991). ' o R : CT

§ 110-24-2. Introductory Statement. - The West Virginia Corporation Net
Income Tax became effective July 1, 1967, and is a conformity tax in that it
utilizes federal taxable incoms as a stariing point to determine West Virginia
taxable income and in that it adopts federal definitions wherever possibie.
Although the West Virginia Corporation Net Incomer Tax is not a unitary tax, it
does, in many aspects resemble a modified waters edge unitary tax, with a

throwout rather than a throwback rule,

A throwout rule eliminates froff the denominatar of the sales factor all
destination sales io those states in whigh the taxpayer transacts no business,
sales to those states where no business js subject to a corporation income tax,
or where the destination state_ lacks jurisdiction to impose a corporation net
income tax, irrvespective of whether such state does or does not impose such tax.
The West Virginia Corporation Net Income Tax recently switched from a throwback
rule to a throwout rule,.

West Virginia's jurisdiction to impose the Corporation Net Income Tax has.
been somewhat limited by Public Law 86-272 [15 USC § 381 la]. Under Public Law
86-272, certain activities by a corporation in this State are exempt from net
income taxation. These activities include: activity in the State by empioyees
soliciting orders where the employees have no authority to accept the orders;
activities by employees displaying or profmoting goods in this State without
soliciting or taking orders; solicitation activities = by nonemployee

I
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representatives conducted.through an office or other business location in this
State; and mere delivery of _goods in this State by company- operated yehicles.
These activities are protected regard1ess of how frequently they occur.

_ The overzll scheme of the West Virginia Corporation Net Income Tax fis
predicated upon a corporation's federal taxable income. The Corporation Net
Income Tax begins with federal taxable fincome, and makes certain. increasing or
decreasing adjustments, or both, as applicable A West Virginiaz corporatidn
transacting business on135_1n West Mirginia H1l1 ‘have obtained West Virginia
taxable income at this_point. A corporation transacting business partfally
within this State and partially outside this State must take a further step to
arrive at West Virginia taxable income: . _allocation and appcrtionment.

After adjusting, allocating and apportioning federal taxzble income <o
obtain West Virginia taxable income, a tentative tax {iability 1is computed.
Various tax credits are applied to this to determine ultimate tax Tiability.

§ 110-24-3. Definitions.

3.1 Meaning of terms - general rule. -~ Any term used n West Virginia Code
§ 11-24-1 et seq., and in these regulations have the same meaning as when used
in a comparable context in the laws of the United States of America, as those
Jaws relate to federal income taxation, unless a different meaning is clearly
required by the context or by specific definition in article twenty-four, or in
these regulations. B
3.1.1 Any reference in article twenty-four, and in these
regulations, to the laws of the United  States means the provisions of the
Internal Revenue Code, as amended, and such other provisions of the Taws of the
United States of America as those laws relate to the determinatwon of income for
federal income tax purposes. Refer to W. Va. Code § 11-24-3 for the most recent
updating of terms used in article twenty-=four.

3.1.2 The term "Internal Revenue Code'" means the Internal Revenue
Code of the United States of America as enacted and amended from time fto time by
the Congress of these United States and signed 1nto Taw by the President of
these United States or that otherwise becomes Taw.

3.1.2.1 Example. - If on September 18, 1988, the United States
Congress enacts a statutory provision making religious .groups subject to the
federal income tax, the Taw will have no effect on the West Virginia Corporation
Met Irceme Tax for the 1988 tax year, or subsequent tax years, until such time
as the West Virginia Legislature enacts a law updating the terms used in the
West Virginia Corporation Net Income Tax to have the same meaning as those used
in the Internal Revenue (dde through the first day of January, 1989.

32 § 110-24-3a.  Specific Term$ Defined. - For purposes of tLhese
regulations and for the purposes of the West Virginia Corporation Net Income
Tax:
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transactions and activity 1in the reguier course of a taxpayer's trade or
business™ and includes fincome from tangible and intangible property if the
acquisition, management and disposition of the property or the rendering of
services_in connection therewith constitute.integral parts of = the taxpayer's

AT A =R e

regular trade or business opearationg,

3:8:% 3a.1 . The term "business income" means income arising from

37271r% 3a.1.1 Example. - Alpha Corporatien 3is in the cable

television business. 1In tax year 1989, Alpha Corporation liguidates cne of dts

subsidiaries, Any 1income recognized. for fedsral income tax purposes that

results solely from the Tiguidation of the subsidiary will not he business
inceme. - -

3-2-2 3a.2 The term.  "commercial domicile" means the principal

place from which the trade or business of the taxpayer is directed or managed:
Provided, That the commercial domicile of a financial_ organization, which 1is
subject to requiation as _such, shall De at the place designated as its principal
office with its requiating authority. L o o _

3r2-3 3a.3 The  term "compensation" means wages, salaries,
commissions and any other form of remuneration paid to employees for personal
services untess .excluded from such employees' taxable income under the Internal
Revanue Code, such as, certain fringe benefits,

37874 3a.4  The term "corporation" includes a joint-stock company
and any association or other organizaztion which is taxable as a corperation
under federal income tax law.

3275 3a.8 The term_'delegate,” as used in the phrase "or his
delegate," when used in reference toc the Tax Commissioner, mezns any officer or
employee of the State Tax Department duly authorized by the Tax Commissioner
directly, or indirectly by cne or more redelegations of authority, to perform
the functicns mentioned or described in Article twenty-four 24, Chapter elaven
1l of the West Virginia Code or in these regulatians.

3-2-5 3a2.6 The term "domestic corporation" means any corporation
organized under "the laws of the State of West Virginiz, or chartered by the
Secretary of State of West Virginia, and certain corporations organized or
incorporated under the laws of the State of Virginia if, but only if, such
corporations were chartered or organized under the laws of Virginia prior to the
twentieth day of June, one thousand eight hundred sixty-three. Every othear
corporation is a foreign corporation.

3:2-7 3a.7 " The term '"epgaging in business" or "doing businsss"
means any activity of a corporation which enjoys the benefits and protection of
government and laws in this State.;- except- for- mersty- registering- with- the
Secretary-of-State~to-de-bdsinass~in-this-Stata-

_ 37278 32.8  _The_term "Federal Form 1120" means the annual federal
income tax return of any corporation made pursuant to Subehapter-E-of the United
States Internal Revenue Code of 1986, as amended, or in successor provisions of
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the Taws of the United States, in respect to the federal taxable income of a
corporation, and filed with the Internal ERevenue Service, or successor agency
thereto. In the case of a corporation that elects to file a federal income tax
return as part of ap affiliated group, but TiTes as a separate corporation under
this article, then as to such corporation Federal Form 1120 means it pro forma
Federal Form 1120 o _

3+2+9 3a.9 The_term "fiduciary" means any perscen or entity actihg
in a fiduciary capacity for any other person or entity, and includes a guardian,
trustee, executor, administrator, receiver, conservator, but does not include
officers, directors, attorneys, real estate brokers or certified public
accountants to the extent these do not act as a guardian, trustes, executor,
administrator, receiver or conservator.

3a.10 The term "financial organization" means:

3a.10.1 A holding company or a subsidizry thereof. As used in this
section "helding company” means a corporation registered under the Federal Bank
Holding Company Act of 1956 or registered as a savings and lean holding company
cther than a diversified savings and lcan hoiding company (as defined in Section
408(a)(1)(F) of the Federal National Housing Act (12.U.S.C. 1730(2)(1D(F));

3a.10.2 A requ1ated financial corporation or a subsidiary thereof.
As used in these regulations "requlated financial corporation" means:

33.10.2.1 An dinstitution, %he deposits, shares or accounts of
which are insured under the Federal Depcsit Insurance Act, or by the Federal

Savings and lozn Insuran;g quporat1on, o ) ) .

3a.10.2.2 An insiitution that is a member of a Federal Home Loan

Bank; ) B S : N

3a.10.2.3 Any_ other bank or thrift institution incorporated or
organized under the laws of a state that is enqaqed in the business of receiving

deposits; : o L

32.10.2.4 A _credit union incorporated and organized under the
Jaws of this State; . I e

32.10.2.5 A production credit asso cwatﬁon organized under 12

V.5.G. 2071 L -

3a.10.2.6 A corporation organized under 12 U.S.C. 611 through 631

(an Edge Act corporation); or o

32.10.2.7 A federal or state agency or branch of 3 foreiqn bank

(as defined in 12 U.S.C. 2101), or o

3a.10.3 "A corporation which derives more than 50% of iis gross
business income from one or mere of the following activities:
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32.10.3.1 Making, acauiring, selling or servicing loams or
extensions of credit. Loans and extensions of credwt 1nc1ude

3a.10.3.1.13 Secured or unsecyred consumer Joans;

3a.10.3.1.b Instaliment obligations;

32,10.3.1.¢ Mortgages or other loans secured by real
estate or tangible personal property; )

3a.10.3.1.d  Credit card loans;

3a.10.3.%1.e  Secured and unsecured commercial lcans of any
type; end R —

33.10.3.1.f  Leans arising in factoring.

32.10.3.2 Leasing or acting as an agent, broker or advisor in
connection with Jleasing real and personal propsrty that is_the econemic

equivalent of an extension of credit (as def1ned by the Federa? Reserve Board in
12 C.F.R. 225.25(b)(5)).

32.10.3.3 Operating a credit card business.

3a.10.3.4 Rendering estate or trust services.

32.10.3.5 Receiving, maintaining or otherwises handlinc depgsits.

32.10.3.6 Engaging in any other activity with an economic effect
comparable to those activities described in Section 3a3.10.3.1 through 35.10.3.5
and the subsections thereof of these requlations.,

3-2-36 3a.11 The term "fiscal year"_means an acgounting period of
substantially twelve "months ending on any day other than the last day of
December, or a shori taxable year ending on any day other than the last day of
December, and on the basis cf which period or short taxable year a taxpayer is
required to report for federal income tax purposes..

3:2:3% 32.12  The term "foreign income" means income_not derived from
sources within the United States and its territories.

372732 3z.13 . The term "foreign expense or expenses’ means expense or

axpenses incurred ocutside of the United States and its territories.

3+2-13 3a.14 _The term "includes_and_including" when used within a
definition contained in Article twenty-four 24, Chapter eleven 11 of the West
Virginia Code or in these regulaticns does not exclude things otherwise within

the meaning of the term being defined,

3-2:34 3a.15 The term “nonbusiness income" means 2!l income other
than business fncome.
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3:£+%5 3a.16 The. term "person" 1is interchangeable with the term
"corporation.™ R S :

3-7-36 33,17 The term "pro forma return" means the return which the

taxpayer would have fijed with the Internal Ravenue Service had it not elected
to file federally as part of an affiliated group.

3:£-17 3a.18 The term "public utility" means any business activity
to which the Jurwsd1ct1on of the Pub11c Serv1ce Commission of West Virginia
extends.

3-£-38 3a.19 The term 'sales"_ means all gross receipts of the
taxpayer that are business Jincome. s

3:2-3% 3a.20 .The term "state" means any state of the Unfted States,
the District of Columbia, tha Commonwealth of Puertc Rico, any territory or
possassion of the Uniied_ﬂ&;gtes and any foreign ccuntry or political

subdivision therecof.

3-2-28 3a.21 The_term "short_period" or "short taxable year" means
any period of Tless ss than twelve montnhs for which the taxpayer filed a federal
raturn. -

3-£-2% 33.22 The term "taxable year" means the taxable year or
taxable perfod for which the taxable income is computed under federal income tax
Taw.

btk of - 3a{é3 The term "tax" {ncludes, wwthwn its mean1ng, nterest
and additions to tax, unless the intention to give it a more limited meaning is
disclosed by the context,

3-£-83 33.24 The term "Tax_Commissioner” means the Tax Commissioner
of the State of West Virginia, or his or her deTegate '

3-£:84 3a.25 The term "taxpayer” means a corporation subject to the
tax imposed by Article twenty~four 24 of Chapter eteven 11 of the Code of West
Virginia.

3-2-25 3a.26 The term "this code! means the Code of West Virginia,

one thousand nine hundred thirty-one, as amended.
3:8-26.3a.27 The term "this State” means the State of West Virginia.

3-2:27 32.28 The term 'West Virginia taxable income" means the
taxable income of a corporation as defined by the Taws of the United States for
federal income tax purposes, including all elections made under such laws, so as
to he the actual taxable income as filed for fedsral dincome tax purposes,
adjusted, as preovided in West Virginia Code § 11-24-6. In the case of a
corporation having income from business activity or activities that are taxable
by another state or states, its West Virginia taxable income shall be the
porticn  of +taxable income as defined and adjusted and _as allocated or
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apportioned to this State under West Virginia Code §§ 11-24-7, 7a or 7b, as
appropriate. B o

§ 110-24-4. Imposition Of Tax.

4.1 For taxable periods beginning after the first day of July, one
thousand nine hundred eighty-seven, a tax is imposed by W. Va. Code § 11-24-1 et
seq. for each taxable year upon the West Virginia taxable income of every
domestic or foreign corporation engaging in business in_this State or deriving
income from property, activity or other sources  in this State, except
corporations exempt under West Virginia Code § 11-24-5, at the rate of nine and
three-guarters percent. Beginning the first day of July, one thousand nine
hundred eighty-eight, and on each first day of July thereafter for four
successive years, the rate shall be. reduged by fifteen one hundredths of one
percent per year, with such rate to_be nine percent on and after the first day
of July, cne thousand nine hundred ninety-itwo.

§ 110-24-4a. Effect Of Rate Changes During Taxable Year.

ta.1 If any vate of tax imposed in W. Va. Code § 11-24-1 et seq. changes to
become effective before the thirty=first day of December of a czlendar year, and
if the taxable year included the effective date.for the change of rate, then: '

4a.1.1 Tentative tax due is computed by applying the rate for the
period before the effective date of the change of rate, and the rate for the
period on and after such date, tc the taxable income of the corporation for the
entire taxable year; and -

4a,1.2 The tax for such taxable year shall be the sum of that
proportion of sach tentative tax which the_number of months in each period bears
to the number of months in the entire taxable year. i

4a.1.3 The above procedure may only.be used when the date of the
rate change is other than the first day of the taxable year.

£3.2 For purposes of this Section:

bda.2.1 1f the rate changes for taxable years "beginning after” or
"ending after" a certain date, the following day shall be considered the
effective date of the change; and _ '

4a3.2.2 If a rate changes for taxable years "beginning on or after”
a certain date, that date shall be considered the effective date for tha change
of rate. : ' : : - - _ .
4z.3 Example. - The West Virginia Legislature enacts a rate change for the
corporaticn net income tax beginning after June 30. The corporation net income
tax liability for a calendar year taxpayer is calculated by applying the former
rate for the months January _through June, and the new rate for July and
succeeding months., A fiscal year taxpaysr would use the former rate for those
neriods of its tax year occcurring before June 30.
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§ 110-24-5. Corporations Exempt From Tax.

§.1 The following corporations shall be exempt from the tax imposed by
W. Va. Code § 11-24-1 et seq. to the extent provided herein:

5.1.1 Corporations which by reason of thefr purposes or activities
are exempt from federal income tax.

5.1.1.1 This exemption shall not apply to the unrelated
business ~income, as defined in the Internal Revenue Code, of any such
corporation if such income fs subject to federal income tax.

5.1.1.2 Example. - A corporation exsmpt from federal income
taxation under IRC § 501(c)(3) receives $1,000,000 in cash donations and is
becueathed an unrelated business during the year. The tax exempt corporation

operates the business for. the remainder of _its tax year. The income from
operating this business is deemed unrelated business taxable income by the
Internsl Revenue 3Service. Such income would also be taxed under the West

Virginia Corporation Net Income Tax.  Hewever, the donatjons would be exempt.

5.1.2 Insurance companies which pay this tate a tax upen
premiums. ) =TT T T - :
5.1.2.1 This exemption 1is available if an insurance company
actually paid the premium tax set forth in W. Va. Code § 33-3-1 et seq. for any
year in which an exempticn {s claimed or would have pafd the premium tax but for
the utilization by the taxpayer of any tax credits allowed or aliowzble against
the premium tax.

5.1.3 Production credit. assoctations organized  under  the
provisions of the federal "Farm Credit Act of 1933." This exemption does not
apply %o any cooperative corporations or associations organized under. the
provisions of W. Va. Code § 18-4-1 et seq. '

£.1.4 Corporations having in place a valid election to be taxed
under Subchapter S of the Internal Revenue Code.

5.1.4.1 Such corporations must file the information return
required in West Virginia Code § 11-24-13b.

5.1.5 Trusts established pursuant to 29 U.S.C. § 186 (enacted as
Section three hundred two(c) of the labor management relations act), as amended
prior to the first day of January, 1967.

5.1.6 Corporations otherwise exempted from the corporation net
income tax by law, e.g. racing assocciations, W. Va. Code § 19-23-12; Hospital
service corporations, W. Va. Code § 33-24-4; credit wunions, W. Va. Code
§ 31-10-33; farmer's mutual fire insurance companies, W. Va. Code § 33-22-16;
fraternal benefit societies, W. Va. Code § 33-23-29.

& 110-24-6. Adjustments In Determining West Virginia Taxable Income.
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6.1 General. - The West Virginia corporation. net fincome tax is, as the
name implies, a net income tax. Therefore, certain decreasing and increasing
adjustments are made to a _corporation's gross revenues to arrive at taxable
income for the purpcses of the West Virginia Corporation Net Income Tax. In

addition, the West Virginia Corporation Net Income Tax is a conformity statute
in that it utilizes. federal taxable income as a starting point tc determine West
Virginia taxable income. A _corporation's federal taxable income shall be
adiusted as described in_West Virginia Code § 11-24-6 and in this Section pridr

to being allocated and apportioned pursuant to West Virginia Code § 11-24-7. A

corporation transacting all of its business within West Virginia for an entire
taxable year will not apportien or allocate its income. The income of such a
corporation will be adjusted under W. Va. Code § 11-24-6.

6.2 Adjustments increasing federal taxable income.

6.2.1 The following increasing adjustments shall be made to a
corporation's federal taxable income to the extent that any of the items are not
aiready reflected therein: e

5.2.2 Interest or dividends on obligations or securities of any
state, poiitical subdivision or authority thereof.

6.2.3  Interest or dividends (less related expenses to the extent
not deducted in determining federal taxable income) on cbligations or secuyrities
of any authority, commission or instrumentality of the United States which the
laws of the United States exempt from federal income tax but not from state

income tax. . . o . L. .

6.2.4 Income taxes and other taxes, including franchise and excise .

taxes which are based on, measured by, or computed with reference to net income,
imposed by this State or any other taxing jurisdiction, to the extent deducted
in determining federal taxable income. _

6.2.5 Any taxes impecsed by this State for which credit against the
West VYirginia Corporation Net Income Tax s allowed pursuant to Article 24,
Chapter etevem 11 of the Code of West Virginia and actually deducted by the
taxpayer in determining federal taxable inccme.

6.2.6  The amount of any unvelated business income as defined by
Sectien 512 of the Intérnal Revenue Code of 1986, as _amended, of those

corporations which by reason of ts purposes is generally exempt from federal
income taxes.

§.2.7 . " The amount of any net operating loss deduction taken for
federal income tax purposes Under Section 172 of the Internal Revenue Code of
1886, as amended. R : o o

£.2.8 Example. - A West Virginia corporation has the following
items of fincome: interest from bonds issued by the Commonwealtih of Pennsylvania,
interest on bonds issued by the City of Parkersburg, West Virginia and a federal
net operating loss deduction of $5,000.
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The corporation, in determining its federal taxable income, deducted
the amount of interest received from the bonds issued by the Commonwezalth of
Pennsylvania, the interest received from the bonds issued by the City of
Parkersburg and the net operating loss deduction.

The following adjustments dincreasing federal taxable income are
necessary tc arrive at the corperation's West Virginia taxable income. Each
increasing adjustment shall be in an amount equal %o the amount deducted 1n
determining federal taxable income. There shall be added to federal taxable
income as an adjustment increasing federal taxable income, to the extent the
same was deducted $n arriving at federal taxable income: the interest recefved
from the Commonwealth of Pennsylvania and from the City of Parkersburg, and the
amount taken as a net operating loss deduction.

6.2 Adjustments decreasing federal taxabie income.

6.3.1 The following decreasing adjusiments shall be made to a
corporation's federal taxable income %o the extent the same fs inciuded therein:

6.3.2 The gain from the szle or other disposition of any propertiy
having a higher fair market value on July 1, 1967, than the adjusted basis of
that property at said date for federal income tax purposes.

6.3.2.1 Tha zmeunt of this adjustment dis limited to that
portion of any such gain which does not exceed the difference between the fair
market value of the property on July 1, 1967, and the adjusted basis of that
property on said date. ) )

6.3.2.2 Example. = 0On July 1, 1967 the fair market value of an
item of personal property owned by & corporation dis $1,000, and the
corporation's adjusted basis in that property as of July 1, 1987 is $500. This
property is sold by the corporation on December 31, 1389 for $600 when the
adjusted basis on the properiy is zevo. The corporation is entitled to a
decreasing modification of $500 on its_West Virginia tax return for the 1989 tax
year.

6.2.3 . The amouni of any refund or credit for overpaymeni of income
taxes and other taxes, including franchise and excise taxes, which are based on,
measured by, or computed with reference tc .net income, imposed by this State or
any other taxing jurisdiction, to the extent actually included in gross income
for federal income tax purposes. . .

6.3.3.1 The refund or credit for overpayment of these taxes
must have been inciuded by the corporation in its federal taxable income for the
taxable year.

£.3.4 The amount addad to federal taxable income for the ifaxable

year due to the elimination of the reserve method for computaticon of the bad
debt deduction.
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6.3.5 The full amount of interest expense actually disallowed in
determining federal taxable income which was incurred or continued to purchase
or carry obligations or securities of any state or any political subdivision
thereof. : o o '

6.3.5.1. . This decreasing modification is limited to the interest
expense actually disallowed and is made because the income from the obligations
or securities is an increasing modification to federal taxable income.

6.3.6 .. The amount required to be added to federal taxabie income as
a dividend received from a foreign corporation under Section 78 cof the Internal
Ravenue Code of 1986, as amended, by a corporation electing to tzke the fareign
tax credit_for federal income tax purposes.

6.3.6.1 For purposes of this decreasing modification, a foraign
cerporation fs a corporation nct chartered 1in the United States or fts
territories. ST

6.3.7 The amount of salary expenses disallowed as a deduction for
federzl! incoms tax purposes .due to c¢laiming the federal Jjobs credit under
Section 51 of the Internal Revenue Code of 1885, as amended.

6.3.8 The amount included in federal e&djusted gross income by ths
operation of Section 951 of the Internal Revenus Code of 1886, as amended.

£.3.9 Any amount inciuded in federal adjusted gross income which
s foreign scurce income. '

6.3.%.1 Foreign source income .includes: .

6.2.9.1.a Interest and dividends not derived from sources
within the United States. _ . . - .

£.3.9.1.b Rents, royalities, Tfcense and technical fees from
property Tocated outside the United States or from services performed outside
the United States, or from any interest in such property, inciuding rentis,
royalties, or fzes for the use or the privilege of using any patents,
copyrights, secret process and formulas, goodwill, trademarks, trade brands,
franchises and other 1ike property outside of the United States.

6.3.8.1.c Gains, profits or other income from the sale of
intangible or real property located outside of the United States.

6.2.9.1.d The provisions of Secticns 861, 862 and 883 of the
Internal Revenue Code of 1986, as amended, and of the applicable regulatians
theretc shall be applisd to determine the source of "foreign source' income.

6.4 Net operating loss deductions. - Except as otherwise provided, there
is allowed as a deduction for the taxable year an amount equal to the aggregate
of the West Virginia net operating loss carryovers toc such year plus the net
cperating loss carrybacks to such ysar.
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6.4.1 A net operating Toss deduction is the loss allowed by West
Virginia Code § 11-24-6 as determined in accordance with Section 172 of the
Internal Revenues Code of 1885, as amended.

6.4,2 Special rules.

£.4.2.1 The West Virginia net operating loss deduction shall be
made after the &lTocation and apportiecnment, if any, of federal taxable income
in accordance with West Virginia Code § 11-24-7, 7a or 7b, as appropriate.

6.4.3 For tax years ending prior to July 1, 1888, no net operating

loss shall be allowed, and no net operating 1oss carryforward or carryback shall

arise from_any such year uniess a federal net operatfnq ipss as reported for
federal income tax purposes ex1sted for such years. Such 1oss sha]I bg avaitable

for purposes of the West Virqinia corporation net {income tax only after

adjustment in accordance w1th the requ1rements of W Va Code § 1i-24- 6, as _in
effect on January i, 1988. T :

5.5 Special adjustments for expenditures for water and air pollutien
control facilities. - - = ; _ _

6.5.1 .. Taxpayer election.

£.5.1.1 A corporate taxpayer may elect to make a decreasing
modification to its federal taxable income for certain expenditures for water
and air pollution control facilities. This election shall be made on the tax
raturn filed for the tax year in which the expenditures were made.

6§.5.1.1.a The election, once made,; is frrevocable as to all
amounts paid or incurred for any particular water pollution conirol facility or
air pollution control facility, whether paid in a single year or paid over
several years. - :

5.5.2 If the taxpayer makes the 2lection under this Section, there
shall be subtracted from federal taxable income the total_of the amounts paid er
incurred during the taxable year for the acgquisition, censtruction ovr
development within this State for water poliution control facilities or air
nellution contrel facilities as defined in Section 169 of the Internal Revenue
Code, and added to federal iaxable _income the total of the amounts of any.
a1Towances for depreciation and amortization of such water po11ut1on control
facilities or afr pollution control facilities, to the extent deducted in
determining federal taxable income.

6.5.3 If a taxpayer's federal +taxable idincome is subject +to
allocation and apportionment under West Virginia Code & 11-24-7, the adjustments
made pursuant to the election harein shall be made to the portion of the
taxpayer's net income, computed without regard to such adjustments, allocated
and apportioned to this State in accordance with W. Va. Code § 11-24-7, instead

of being made to .the taxpayer's federai taxabie income before allocation and
apporttionmeni thereof.
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6.6 Allowarce for certain government obligations and obligations secured

by residential properiy. _ :

6.6.1 General. - The West Virginfa %taxable incceme of & taxpayer

subject to the West Virginia Corporation Net Income Téx' as adjusted in

accordance with Subsections (b), (<), (d) and (e) of West Virginia Code

§ 11-24-6 is to be further adjusted by multiplying the taxable income after the
above adjustments have been made by a fraction equal to one minus a fraction:

6.6.2. The numerator of which is the sum of ihe average of the
monthly beginning and ending account balances during the taxable year of the
following: o R s : TR

6.6.2.1. Obligations or securities of the United States, or of
any agency, authority, commission or finstrumentality of the United S3tates and
any other corporation or entity created under the authority of the United States
Congress for the purpose of implementing er furthering an objective of national
policy. ' ' '

£.6.2.2 Obligations of this State and any political subdivision
or authority thereof.

6.6.2.3.  Investments or Joans primarily secured by mortgages or.
deeds of trust on residential property located in this State and occcupied by
nontransients.

6.6.2.4 Loans primarily secured by a lien or security agreement
on residential property in the form of a mobile home, modular home or
double-wide +railer or mobile home, located in this State and occupied by
nontransients. . ' o T

6.6.2.5 The account balances in any of the abcve types of
accounts shall be determined at cost in the same ‘manner that such obligations,
investments and loans are reported on Schedule L of Federal Form 1120 or its
suUCcessor.

6.6.3 The denominator of which is the average of the monthly
beginning and ending account balances of the total assets of the taxpayer which

are shown for the taxable year on Schedule L of Federal Form 1120, filed by the
taxpayer with the Internal Revenue Service.

§ 1i10-24-7. Allocation And Apportionment.

7.1 General. - Any taxpayer having income from business activity which s
taxable both in this State and in another state shall allocate and apportion its
net income as provided herain.

7.1.1 For vpurposes of this Section and West Virginia - Code

§ 11-24-7, the term "net income" means the taxpayer's federal taxable Tncome as
adjusted by the provisions of W. Va. Code § 11-24-6.
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7.2 "Taxable in another state” defined. ~ For purposes of this Section and
W. Va. Code § 11-24-7, a taxpayer is taxable in another state if:

7.2.1 In that state the taxpayer is subject to a net income tax, a
franchise tax measured by net income, a franchise tax for the priviiege of doing
business, or a corporation stock tax, or ’

7.2.2 That state has jurisdiction to subject the taxpayer to a nét
income tax, regardless of whether, in fact, that state does or does not subject
the taxpayer to such tax.

7.3 Business activities entirely within West Virginia. - If the Dusiness
activities of a taxpayer take place entirely within the State of West Virginia,
the entire net 1income of such a taxpayer fs subject to the West Virginia
Corporation Net Income Tax. The business activities of a taxpayer are deemed to
have taken place entirely within this State if a taxpayer is not taxable in
another state:; Provided, That the business activities of a financial

organization having its commercial domicile in this State shall be deemed to

take place entirely in this state, notwithstanding that such orgaznizatior may be
"taxable in ancther state:" Provided, however, That the income from the business
activities of a financial ordanization not having its commercial domicile in
this State snzl] De apporticned according to the applicable provisions of W. Va.
Code article 24, chapter 11. T T e e

P - =, . = _ e

7.4 Business activities partially within and partially without West
Virginia; allocation of certain specified forms of non-business income. -~ If a
taxpayer's business. .activities take place. partially within this State and
partfally outside of this State, and that taxpayer 1is also taxable in another
state, rents and royalties from real or tangible personal property, capital
gains, interest, dividends or patent or copyright royaities, to the extent that
they constitute nonbusiness., income of the _taxpayer, shall be allocated as
previded below.

7.4.1 "Business income” defined. - The term "business income"
means income arising from transactions and activity in the regular course of the
taxpayer's trade or business .and fncludes income from tangible and intangible
property if the acquisition, management and disposition of the property or the
rendering of services in connection therewith constitute integral parts of the
taxpayer's regular trade or Business operations. ~ See Section 3a.l1 of these.
requiations. '

7.4.2 "Monbusiness income" defined. - The term nonbusiness fincome
means all income other than Dbusiness income. See Section 33.13 of these
regulations. - : e - e o

7.6.3 Net rents and royalties constituting nonbusiness income.

7.4.3.1 Net rents and royalties from real property located in
this State are allocable to this State.
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7.4.3.1.a Ttems of income "allocable or allocated to this
State" means that particular fitem of income is fully subjected to the
corporation net income tax in this State.

7.4.3.2 Net rents and royalties from tangibie personal property
are allocable to this State: o _ T
7.4.2.2.2 If and to the extent that property je utilized dn
this State then-met-income-from-tangibie-personal-property-used-+in-this-State-ts
sybject-to-the-West- HrrngTa -Eorporation-Net-Income-Faxt; or

7.4.3.2.b If In their entirety jf the taxpayer's commercial
domicile is in this Siats .and the taxpayer is not organwzed under the laws of or
taxable in the state in which the property is utilized.;-then-net-income-from

the-gtittzation-of- tangible- perscna% prope"ty Ts- subgec%—to-the—west Yirginia

Eerporation-Net- Income-Taxs

7.4.3.2.c The extent of wutilization of tangible personzl

property in a state is determined by muitinlying the rents “and roya1t1es by a

fraction, the numerator of which is the number of days of physical location of
the property in the state dur1qg the renta] or royalty pericd in the taxable

vear and the denominator of which 15 the number of days of physical location of

the property everywhere “durine all renta1 or royaTty perwods in the taxabie

year. If the physical Tccation of “the property dur1nq thne rental or royalty

pariod is unknown or unascertainalble by the taxDéyer tanq1b1e persona] property

is utilized in the state in _which the property “Was located at the time the

rental or royalty mavey obtajned possession. 1T the properiy is 1in th1s State
for_any part of a day. that time shall be counted as a_full day.

Fr4-3r8-c.7.4.3.2.d Examples.

Fré-3:frect 7.4,3.2.d.1 Corporation A was formed Iin
Ohic and has its main offices there. Corporation A owns an apartment complex in
West Vivrginia and ieases computers £o users located in West Virginia. The net
rental income from the rental of the apartment complex is allocated to West
Virginia for purposes of the West Virginia Corporation Net Income Tax.
Likewise, the net rental fincome received by Corporation A as a Tlessor of
computers in this State is allocated to this State.

F=4-37P7ecr? 7.4.3.2.d.2 Corporation I was formed in
State ¥ and has dits commercial domicile in the State of West Virginia,
Corporaticon Z Teases tangible personal property to customers in State K, which
has no corporaticn net income tax. The net receipts frem leasing tang1b1e
personal property in State _K are. allocated entirely to the 3State of West
Virginia.

F-4-4 The-extent-of-utiiizatian-of-tangibie-parssnai-property—in-=
state- fs-determined-by-muttipiying-the-rents-and-royaities-by-a- fractiony~-the
numarater-of-which-4s-the-numbar-of-days—of- phvt%ca1—%ocat+oﬁ—of-the—property—%n
the-State-of-West-Virginta-during-the-rental-cr-royatty-period-in-the-taxabie
year-and—the-denominator-sf-whieh-ts-the-number-of-days-of-phystcat-tocation-of
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the—prcperty-everywhere—dur+ng-a%%-renta%-cr-rcya%ty-per+ods-+n-the-taxab%e
yearT-= Ef—the—physica%-%ocat+on-of-the—property—dﬂr+ng-the—renta%-or—roya%ty
per+od-%s-unknown-or-undSCerta+ngb%e-by—theftaxp;yer:—tang+b+e-persona%-property
ie-desmed-to-be-utiifzed-in-the-state-in-which-the-property-was-located-at-the
time- tha- rantat-or- royatty- payer- obtained- possessions-— If-the-property-fs-1in
th+s-State-fcr—any-part-of-a-day:—that-t%me-sha%%-be*counted—as-a-fu%%-dayr

Fr4-5 7.4.4 Examples. ) T

F-4-5-3 7.4.4.1 __ Corporation Alpha,  organized and
headquartered in California, Teases coal..mining eguipment in West Virginia.
Alpha began leasing equipment in West Virginia on April 1, and is a calendar
year taxpayer. The coal mining equipment was not in this State until April 1,
the date the lease commenced. The property is Teased in this State for 275 of
the 365 days in the year. If Alpha Corporation netted $15,000 for leasing this
equipment for the entire year, Alpha would include in West Virginia income the
following amount: 275/365 x $15,000 = $11,301.37..

7-4-5-%-x 7.4.4.1.a If Alpha Corporation has adequate
records to show the pet rental income_ from ﬁhe‘equjpmenﬁiwhi1é the equipment was
Jezsed in this State, them it may use such actual net rental income and not
Yapporticon" its allocation of net rental income.

FT4+6 For-purposes-of-a%%ocatfcn;*the-term-”net-+ncome”-+nc%udes
Upat-toesct ,

7.5 Capital gains.

7.5.1 Capital gains and losses from sales of real property located
in this State are allecable to_this State. _ o

7.5.2 Capital gains and losses from sales of tangible personal
property are allocable to this State if the property was Tocated or was situated
in this State at the time it was sold or the taxpayer's commercial domicile fs
¢n this State and the taxpayer is not taxable in the state where the property
that was sold had a situs. _

7.5.3 Capital gains and Tosses from sales of intangible personal
property are aliocable to this State if the taxpayer's commercial domicile is in
this State. o - o

7.5.4 Gains pursuant to Section 631(a) and (b) of the Internal
Revenue Code of 1986, as amended, from sales of natural resources severed in
this State shall be allocated to. this State if they are nonbusiness income.
7.6 Interest and dividends.

7.6.1 IntsFsst and, dividends are allocable to this State if the
taxpayer's commercial domicile is in this State. '
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7.6.1.1 "Commercial domicile" means the principal place from
which the trade or business of the taxpayer is directed or managed.

7.7 Patent and copyright royalties.

7.7.1 Patent and copyright royalties are allocable to this State
if and to-the extent the patent or copyright is utilized by the taxpayer in this
State or if and to the oxtent that the patent or copyright is utilized in'a
state in which the <taxpayer 1is not taxable and the taxpayer's commercial
domicile is in this State. L

7.7.2 A patent is utilized in this State to the extent that it is
employed in preduction, fabrication, manufacturing or other processing in this
State or to the extent that a patented product is produced in this State. . If
the basis of receipts from patent royaities does not permit allocation to =
specific state or if the taxpayer's accounting procedures do not reflect states
of utilization, the copyright patent is utilized in_ the state in which the
taxpayer's commercial domicile is located. : S ,

7.7.32 "A copyright s utilized in a state to the extent that
printing or other publication originates in the state. If the basis of receipts
from copyright royalties does not permit alTocation to specific states or if the
taxpayer's accounting procedures do not reflect states of utiiization, the
copyright is utilized in the state in which the taxpayer's commercial domicile
is located. . L ' '

7.8 Corporate partner's distributive share.

7.8.1 A corporation carrying on business through a partnership, as
defined in Section 761 of the Internal Revenue Code of 1986, as amended, fis
Tiable for inceme tax only in its separate or individual capacity. In this

regard, a corporate partner is treated no differently than any other partner. A
corporation may be a Timited partner or a general partner and is treated no
differently than any other limited partner or general partner, as the case may
be.

7.8.1.1 Example. - Gomer Corporation was organized under the
laws of Idahe and has its commercial domicile there. Gomer Corporaticn invests
in a royalty interest in & West Virginia ofl and gas partnership as a limited
partner. As 2z limited partner, Gomer Corporation is merely a passive investor.
Gomer Corporation has no other contacts with this State, and is not engaged
anywhere else in the oil and gas business. Gomer Corporation is required to
file a West Virginia Corporation Net Income Tax Return for its taxable year for
its distributive share of gains and Tlosses, as provided below. The entire
distributive share Gomer Corporaticn_receives firom the West Virginia oil and gas
partnership is allocated to this State. . The reason for this is that the income
from the oil and gas 1imited partnership is nonbusiness fncome to Gomer
Corporation and it is also a royalty interest and therefore is the type of
nonbusiness income that is allocated. The distributive share is treated as if
Gomer Corporation held the royaliy interest dirsctly.
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7.8.2 A corporate partner's distributive share of income, gain,
Toss, deduction or credit of a partnership shall be modified as provided in West
Virginia Code § 11-24-6. ~This modification shall be made for each partnersaip
in which a corporation is a partner. Such distributive share shall then be
allocated and apportioned as. provided in W. Va. Code § 11-24-7, using the
corporation's proporticnate share of the partnership's property, payrell and
sales factors. —The sum of tha:t portion of the distributive share allocated and
apportioned to this State shall then be treated as distributive share allocatéd
to this State. That portion of distributive share allocated or apportioned
outside this State shall_be treated as distributive share allocated outside this
State, unless the taxpayer requasts different treatment and fts request is
granted, or the State Tax Commissicner vrequires different treatment of the
distributive share pursuant to Subsection-h of W. Va., Code § 11-24-7.

7.8.2.1 Example. - Mort-Le-Tool, Inc. is a Delaware Corporation
engaged in the business of manufacturing rotund tools. Mort-Le-Tool, Inc. has
its commercial domicile in Pennsylvania. i1he management of Mert-lLe-Teol, Inc.
has invested certain reserve capital in a West Virginia oil and gas Timited
partnership with wells only in West Virginia and in a syndicated real estate
Timited partnership that owns and cperates shopping centers and malls 1in four
states, including West Virginia. Mort-Le-Tool, Inc. dces no business in West.
Virginia. Both partnerships make distributions to their respsctive partners.
Mort-Le-Tool, Inc. is requivred to file a West Virginia Corporation Net Income
Tax Return for the taxable year_in which it received the distributions. The
pass through amounts received by the corporation from its West Virginia oil and
gas partnership interest is nonbusiness income. Fha- ot1- and-gas- partnership
w+++-apport+on-%ﬁ%“%ﬁcome-acccrdﬁng-tc-+ts-scurce—cr-by*the-apport+onment-method
ses-forth-in-We-Ya--Eode~-§-13-23-5;-which-provides-aiiocation-and-apportionment
for-partnerships—for-the-business-franchise-taxs In this example, atther-method
wi}i-reesit-in-the ncome besmg is allocated entirely to West Virginia since the
031 and gas wells are located in this State and the oil and gas partnership has
no income from any other state. Since the oil and gas income was allocated to
this State at the partnership level, that allocation will flow through along
with the corporate pariner's distributive chare which will thereby be allocated
entirely to the State of West Virginia as well. A1l inceme allocated to West
Virginia at the partnership level will autematically be allocated to this State
by operation of W. Va. Code § 11=24-7(d)(5)(3). The same result would apply to
the partners' distributive income share without regard to whether actual
distribution of thai income to the partners were made during the taxable year.

Mort-Le-Tool, Inc.'s distributive share of the real estate partnership will
be calculated tha same way. First the partnership will allocate and apportion
the income received from the operations in the four states where it is doing
business. All rents received by the partnership from property located in West
Virginia will flow through tc the corperation as if 7t held the real property
jtself. Since the rents so received by Mort-Le-Tool, Inc. are nonbusiness
income to that corporaticn, these amounts are allocated entirely to this State.
The vental income flowing through to the corporation from the real estate.
partnership that was derived from real property Tlocated in other states will be
apporticned by Mort-Le-Tool, IfC., te the extent such fncome is _not allocabie to
the state from which it was derived, as set forth in W. Va. Code § 11-24-7,
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using the corporation's proporticnate share of the partnership's payroil,
property and sales factors. The sum of that part of the disiributive shares
aliccated and apportioned tc this State s the corporation’s distributive share
of income from the real estate_partnership allocated to West Virginia.

7.9 Business activities partially within and partially without this State.

7.10 Where a corporation has fincome from business activities partially
within this State and partially outside of this State, all net income, aftkr
deducting those fitems specifically allocated under W. Va. Code § 11-24-7(d),
shall be apportioned to this State by multiplying such net income by a fraction,
the numerator of which is the preperty factor plus the payroll factor plus two
times the sales factor, and the denominator of which is four, reduced by the
number of factors, if any, having no denominator except if the sales factor has
a denominator of zero, the denominator of the apportionment fraction shall be
reduced by two.

7.10.1 Exampie. - Pro Inc. is a service corporation doing business
in several states, including West Virginia. Pro Inc. owns no property anywherea.
In this case, the allocation formula for Pro Inc. will be:.

WY Payroll + 2 (WY Sales ) + 0 WV Property
Total Payrel] (Total Salss) Q total Properiy
% , rrOpErL)

If, for séme (ndsual reason, @ “¢orporation has no sales anywhere, then
since the sales factor is double wsighted, the overall denominator would be
reduced by 2.

7.10.2 "Business activities" include all activitiss engaged in by

the corporation, and includes those activities giving rise o both business _.

income and nonbusiness income.

7.10.3 A1l income of a corporation, Yncluding both business income
and nonbusiness inceome, is apportioned, except those types of nonbusiness income
specifically set forth in W. Va, Code § 11-24-7(d), which is allocated.

7.10.3.1 The types of nonbusiness 7ncome that are allocated are
net vrents and royalties, capital gazins; interest and dividends; patent and
copyright royalties; and the distributive share of a corporate partner.

7.10.2.2 A1l other nonbusiness income and all business income
shall be apportioned.

7.10.4 Where a corporation has business activities that are in West
Yirginia and other states, its other net nonbusiness income that was not
allocated under W. Va. Code § 11-24-7(d) and all of its net Dusiness income wil]
be apportioned through the following fraction:

Apportionable Property factor + payroll factor + (sales factor x 2)
income I A n e
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Where:

property factor = taxpayer's WV properiy i
all of taxpayer's property

nayroll factor = taxpagyer’'s compensation expense for WY
taxpayer's total compensation expenses

sales factor = taxpayer's WV saies .
taxpayer's total sales

7.10.4.1 In performing this calculation, the following ruies
shall be folTowed. oo : IR .

7.10.4.1.2 Where any fraction has a numerator of zerc
and a denominator of other than zero, the fracticn shall be reduced to, and
shall equal zero, f.e. 0/100 =.G. L

7.10.4.1.p  Where any fraction has a denominator of zero,
further calculation s TImpossible. If one or nmore factors has .a zero
denominator, the apportionment fraction denominator, which is typically four,
<hall be decrsased by one for each such zero denominator fraction, except that
if the sales factor denominator is zero, the apporticnment fraction denominator
shall be decreased by iwo. )

7.10.4.2 The apporticnment factor may therefore be stated as

follows:
Wy
Taxable _ Apportionable , (_WY Prop. , _ WV Payroll , 2 [WY Sales?)
Income Income. (A11 Prop.  Total Payroll ATl Sales) + Allocated
4 T T Tincome
7.10.4.3 Example. - Generazl Con Corporation, a New York

Corporaticn sends agents into the State of West Virginia to sell a new process
guaranteed to make things opaque.  Generai Con Corporation has no property
Tocated or used in this State, however, its total property holdings are
$10,000,000. The West Virginia sales.of General Con Corporation are $150,000.
Tts tota] sales for the taxable year equal $2,500,0007 The West Virginia
payroll of General Con Corporation {s $60,000, and its total annual payroll is
$875,000. The proper apportionment factor for General Con Corporation is:

0+ 60,000 + 150,000 + _150,000
10,000,000 875,000 ~ 2,500,000 2,500,000 =

0 + .0686 + .06 + .06 = 0.1886

] LT = 04715

7.11 Property factor.
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7.11.1 Property factor. - The property facter is a fraction, the
numerator of which is the average value of the taxpayer's real and tangible
personal property owned or rented and used by it in this State during the
taxable *year and the denominator of which is the average value of all the
taxpayer's veal and tangible perseonal property owned or rented and used by the
taxpayer during the taxable year, which is reported on Schedule L of Fedaral
Form 1120, plus the average value of a1 real and tangible personal property
leased and used by the taxpayver during the taxable year. )

7.11.1.1 The common law definition of real and personal property
will be used, i.e., real property is land and all things firmly and permanently
attached thereto, and personal property is all other properiy.

7.11.1.2 Only real and fangible personal property is counted in
tha property factor. The common law definition of tangible personal property is
used.. .Examples of tangible personal property fnclude, but are not limited to,
books, equipment, supplies, inventories and virtually any other form of
personalty that can be held or touched.. Tangible perscnal property does not
include money, chooses fn action, or any other intangibles.

7.11.1.3 UYAversge! The average value of real and tangible
personal property means the amourmt beginning and ending year balances of the

relevant accounts repcrted on Scheduie L of rederal Form 1120, or its successor.

Howaver, the Tax Commissicner may require use of a monthly average of such

accounts or such other determination of the average value of such property as

may be appropriats for an accurate determination of the factor.

7.11.2 Vaiue of property.

7.11.2.1 Property owned by the taxpayer shall be valued at its
original cost, adjusted by subsequent capital additions or improvements theretoc
and by partial or total dispesition thereof by reason of sale, axchange,
abandonment, Toss or destruction or other alienation of, or loss of, the
property. Where records of original cost are upavailablg or cannot be obtained
without unreasonable expense, property shall be valued at current market value.
Property rented by the taxpayer from others shall be valued at eight times the
net apnual rental rate. The term "net annual rental rate” is the annual rental
paid, directly or indirectly, by the taxpayer, or for its benefit in money or
other consideration for the use of the property.

7.11.2.1.2 Net annual rental rate includes any amount
payable for the use of real or tangible personal preperty, or any part therecf,
whether designated as a fixed sum of money or as & percentage of sales, profits
or otherwise, o S :

7.11.2.1.b Any amount payable as additicnal rent or in
Tieu of rents, such as interest, taxes, insurance, repairs or any other jtems
which are required to be paid by the terms of the lease or other arrangement,
not including amounts paid as service charges, such as utilities, Janitor
services and the like are also included in the term "net annual rental rate.”
If a payment includes rent and. other charges which are not separately set forth,
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the amount of rent shall be determined by consideration of the relative values
of the rent and the other items.

7.11.2.1.c ... Real or personal property owned by one
corporation which is used irn this State by another corporation to which the
property is rented is to be ingluded in the property factor by both corporations
unless the rentazl income §s nonbusiness income to the receiving corporation.

-

7.11.2.1.c.1. Example. - X Corporation owns certain
real property loczted in West Virginia, which is leased by Y Corporation for the
entire taxable year of both corporations. . Rental income received by X

Corporation is allocated to the State of West Virginia and the value of the
property is net included in the apportionment factor for ¥ Corporaticn's
apportionable inccme in either the numerator of the property factor (value of
taxpayer's West Virginia real and tangible personal property) and in the
denominater of the property factor (value of taxpayer's real and tangible
personal property owned or rented by the taxpayer for the taxable year). Eight
times the annual rental rate of the property will be included in both the
numerator and the denominator of the property factor for Y Corporation.

7.11.3 ~ Movable property.

7.11.3.1 The value of movable tangible personal property used
both within and outside of this State shall be included in the numerator to the
extent of its utilization in this State. The extent of utilization in this
State is detarmined by multiplying the original cost of such property by a
fraction, the numerator of which is the number of days cf physical location of
the property in_this State during the taxable period, and the denominator of
which is the number of days of physical Jocation of the property averywheres
during the taxable period. The number of days of physical Tocation of the
property may be_ determined on a statistical basis or by such other reasonable

method acceptable to the Tax Commissionar.
7.11.4 Leasehold improvements.

7.11.4.1 For purposes of the property factor, leasehold
improvements are treated as property owned by the taxpayer regardless of whether
the taxpayer is entitled to remove the improvements or whether the improvements
revert to the lessor upon expiration of the lease. Leasehoid improvemenis are
included in the property factor at their original cost.

' 7.11.4.1.a Example. ~ Aipha Corporation leases a
building to Beta Corporation. The building {s Tocated in West Virginia. Beta
Corporation makes certain leasehold. improvements to the property totaling
$100,000 some of which the lease permits Beta Corporation %o remove. The entire
value of the leasehold improvements is included in Beta Corporation’s property
factor. The value of the leasehold fimprovements is also inciuded fin_ Alpha
Corporations property factor.

7.12 Average value of property.

2z




State Tax Department.
Title 110 . . TR
Series 24 s

7.12.1 The average value of property is determined by averaging the
values of the property at_the beginning and the ending of the taxabie year.

7.12.1.1 If there are substantial fluctuations in the values of
property during the taxable year, or whers property is acquired or disposed of
after tha beginning of the taxable year, or where the rental or lease contract

ceases before the end of a taxable year, the Tax Commissioner may require the

averaging of monthly values of the property during the taxable year or the
pertinent part thereef. T s o T e

7.13 Payroll factor.

7.13.1 The payroll factor is a fraction, the numerator of which is
the total compensation paid fin.  this State during the taxable year by the
taxpayer for compensation, and the denominator of which is the total
compensation paid by the taxpayer during the taxable year, as shown on the
taxpayer's federal income tax retyrn filed with the Internal Revenue Service, as
reflacted in the schedule of wages and salaries and thgt'portfoh of cost of

goods sold which reflects compensaticn, EiriﬁTihQHE;Pﬁ_ﬁ prc forma return.
7.14 Compensation.

7.14.1 . The tarm "compensation" means wages, salaries, commissions
and any other form of remuneration paid to employees for persconal services.
Payments made tao an independent contracior or to any other perscn not properly
classified as ‘an employee shall be excluded. QOnly those amounts pajd directly
to employees are included in the payroll factoer. Amounts considered as paid
directly to employses include the value of board, rent, housing, ledging and
other benefits or services furnished to employees by the taxpayer in return for
perscnal services, provided such amounts constitute ‘ncome to the recipient for
federal income tax purpcses. Compensation for each employee shall be the amount
of “wages and _salary _shown_ on _the Fedsral Form W-2 for the employee, in
accordance with federal income_tax law. o

7.15 Employee.

- 7.156.1 For purposes of determining the payroll factor, an employee’
is any officer. of a corporation or any individual who, under the usual
common-law rule applicable in determining the employer-employee relationship,
has the status of an employee.

7.15.2 An employee is a person in the service of another under any
contract of hire, express or implied, oral or written, where the employer has
the power or right to control and direct the employee in the material details of
how the work is to be performed.

7.16 When compensation is paid in this State.
7.16.1  Compensation . is paid or accrued in this State if an

empioyee's services are performed entirely within this State or if an empioyee's
services are performed both within this State and outside of this State, but the
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services performed outside of this State are incidental to that employee's
cervices within this State. _The converse is not true. In all circumstances,’
services performed in this State are to be included in the payroll factor as
services performed in this State. ~ "Incidental”, as used herein, means any
service which is temporary or transitory in nalture, or which $s rendered in
connection with an isolated transaction. Compensation is also paid or accrued
in this State if some of the employee's service is performed in this State and
the employee's base of cperaticn, or if there is no base of operation, the plate
From which the service §s directed or controlled is in this State, or the base
of operations or the place from which the service is directed or controlled is
not in any state in which some part of the service is performed, but the
employees residence is within this State. = o '

7.16.2_ As used herein, the term "base of operations" is the place
of more or less-permanent nature from which the employee starts his work and te
which he or she customarily returns in order to receive instructions from the
taxpayer or communicatiens from his customers or with other persons or to
replenish stock or other. materials, repair equipment, or perform any other
functions necessary to the exercise of his trade or professicn at some other
point or points. The term "place from which the service is ‘directed or
controlled” refers to the place from which the power to direct or control is
exercised by the taxpayer.

7.156.3 Example. - P Corporation has salesmen In severa] states.
West Virginia customers are serviced by a salesman Tiving in Ohio. The salesmen
are directed from a regional office Jocated in Pennsylvania. Compensation

attributable to the time spent in West Virginia on employer business would be
included in the taxpayer's West Virginia payroll factor.

7.17 . Satles factor.

7.17.1 The sales factor is a fraction, the numerator of which fs
the gross receipts of the taxpayer derived from transactions and activity in the
regular course of its trade or business in this State during the taxable year,

less returns and allowances _attributable tc the gross receipts from the West
Virginia activity. The denominator of the fraction fs the total gross receipts

derived by the taxpayer from transactions and activity in the regular course of
its trade or business during the taxable year, and reflected in fts gross income

reported and as appesaring on the taxpayer's Federal Form 1120, and consisting of
those certain pertinent portions of the elements of gross income set forth. If
either the numerator or the denominatar includes interest or dividends from
cbligations of the United States government which are exempt from taxation by
this State, the amount of. su¢h interesi and dividends, if any, shall be

subtracted from the numerator or derominater in which t fs included.

7.17.1.1 The only sales to be included in the sales factor are
those which preduce business income.

7.17.1. 1.4 "Bysinaess income” is f{ncome arising from
tyansaciions and activity in the regular course of the taxpayer's trade or
business and includes income from tangible and intangible property if the
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acquisition, management and disposition of the property constitute fintegral
parts of the taxpayer's regular trade or business operations.

7.17.2 Rules for determining sales in certain circumstances.

7.17.2.1 In the case of a taxpayer engaged in manufacturing and
se1ling or purchasing and reselling goods ar products, "sales" includes al!
gross receipts from the sales of such goods or products (or other property of’a
kind which would properly be included in the inventory of the taxpayer if on
hand at the clese of the tax period) held by the taxpayer primarily for sale to
customers in the ordinary course of its trade or business. "Gross receipts for

this purpose means gross sales less returns and allowances, and includes all
interest income, service charges, carrying charges, or time-price differential
charges fncidental to such sales. Federal and state excise taxes (inciuding
sales taxes) shall be included as part of such recefpts if such taxes are passed

on to the buyer or included as part of the selling price of the product.

7.17.2.2 In the case of cost fixed fee contracts, such as the
operation of a government-owned plant for a fee, "sales" includes the entire
reimbursed cost, plus the fee. T '

7.17.2.3 In. the case of _a taxpayer engaged in providing
services, such as the operation of an advertising agency, or the performance of
equipment service contracts, or research and development contracts, "sales'
includes the gross receipts from the performance of such services including
fees, commissions, and similar items. o '

7.17.2.4 In the case of a taxpayer engaged in renting real or
tangible property, '"sales" includes the gross receipts from the rental, lease,
or licensing of the use of the property.

7.17.2.5 In the case of a taxpayer engaged in the sale,
assignment, or licensing of intangible perscnal -property such as patents and
copyrights, "sales" includes the gross receipts therefrom, '

7.17.3 In filing returns with this State, if the taxpayer departs
from or modifies the basis for exciuding or including gross receipts in the
sales factor used in returns for prior years, the taxpayer shall disclose such
information by attaching a statement, setting Forth the nature and effect of the
change, to the corporation net income tax return for the current year.

7.17.4 Sales factor denominator.
7.17.4.1 The denominator of the sales factor includes the total
gross receipts derived by the taxpayesr from transactions and activity in the
regular course of its trade or business, unless otherwise excluded herein.

7.17.5 Sales factor numerator.

7 17.5.1 The numerater of the sales factor shall include gross
receipts attributable to this State and derived by +the taxpayer from
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transactions and activity in the regular course of its trade or businsss. AT
interest income, service charges, carrying charges, or time-price differential
changes incidental to such gross receipts shall be included regardless of the
place whare the accounting records are maintained ov the TJlocatfon of the
contract or. other evidence of indebtedness. ' '

7.17.6 "Dock sales.

7.17.6.1 Where tangible personal property is scld and the terms
of the sale require the purchaser to pick up the prcoperty or otherwise receive.
the property in this State, the sale is to be treated as a sale taking place in
this State for purposes of the sales factor. . '

7.17.6.2 1In the case of sales requiring by their terms delivery
of tangible personal property by common carrier, contract carrier or by other
means of transportation excluding pickup by the customer in this State, whether
directly or indirectly, the place at which the property is ultimately received
after all transportation has been completed shall be considered as the place at
which such property is received by the purchaser,

7.17.6.3 Direct delivery in this State, other than for purposes
of transportation, to a person cor firm designated by a purchaser constitutes
delivery to the purchaser in this State regardiess of where title passes or
other conditions of sale.

7.17.6.4 Direct delivery outside this State to a person or firm
designated by a purchaser does not constitule delivery to the purchaser in this
Statz, regardless of where title passes or other conditions of saje.

7.17.6.5 Examples.

7.17.6.5.2 Baubles, Inc. is located in Huntington, West
Virginia, and makes sales of tangible personal property to an Chio company. The
terms of the sale requiré "the Chio_company to pickup pick up the merchandise
from the loading deck at Baubles. The sale is to be treated by Baubles as a
sale taking place in this State. }

7.17.6.5.b Alpha Corporation, which manufactures a
highly sophisticated device used in mining, purchases certain tangible personal
nroparty from a company Tlocated in Virginfa. ~ Alpha Corperation, located in

Bergoo, West Virginia is required by the terms of the sales contract to pick up
the merchandise at the Virginia company's loading dock in Virginia. The sale is
to be treated as not occurring in West Virginia by the Virginia company absent
other nexus with West Virginia.

7.17.6.5.¢ . RPS, Inc., s located in Morgantown, West
Virginia and makes sales of tangible personal property. Some of the sales
contracts require RPS to ship the goods to companies located cutside of this
State via common carrier. The sales of the tangible persgnal property shipped
by the carrier are not included as West Virginia szles.
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7.17.7 Special rules.

7.17.7.1 Where substantial amounts of gross receipts arise from
an incidental or occasional sale of a fixed asset used in the vegular course of
the taxpayer's trade or business, such gross receipis shall be excluded from the
sales factor. For example, gross receipts from the sale of a factory or plant
will ba excluded. o - S :

7.17.7.2 lInsubstantial amounts of gross receipts arising from
incidental or occasional transactions or activities may be excluded from the
cales factor unless such exclusion would materially affect the amount of income
apportioned to this State. For example, the taxpayer ordinarily may include or
exclude from the sales factor gross receipts from such transactions as the sale
of office furniture, business automobiles, etc. D )

7.17.7.3 ‘Where the income producing activity of a taxpayer other
than a banking or financial  institution in respect to ‘business dincome from
intangible personal property can be reaaily identified, such income is included
in the denominatcr of the sales factor and, if the income producing activity
oceurs in this State, the numerator of the sales factor as well. For exampie,
usually the income producing activity can be readily identified in respect to
interest income received on deferred payments on sales of tangible property and
income from the sale, licensing or other use of intangible personal property.

Where the business income from intangible property cannot readily
be attributed teo any particular income producing activity of a taxpayer other
than a banking or financial institution, such income cannot be assigned to the
numerator of the sales factor for any state and shall be excluded from the
denominator of the salss factor. For sxample, where business income in the form
of dividends received on stock, royalties received on patents or cepyrights, or
interest received on bonds, debentures or government securities results from the
mere holding of the intangibie personal property by the taxpayer, such dividends
and interest shall be excluded from the denominator of the sales factor.

7.18 Alilocation of sales of tangible personal property.

7.18.1 Sales of tangibie personal property are in this State 1f the
property is received in this State by the purchaser, other than the United
States government, regardless of the f.o.b. point or other conditions of ihs
sale. In the case of delivery by common carrier or other means of
transportation, the place at which such property is ultimately received after
all transportation has been compieted shall be considered as the place at which
such property is received by the purchaser, regardless of where title passes or
other conditions of sale, and-the Direct delivery in this State, cther than for

purposes of transportation, to a person or firm designated by the purchasey, .

constitutes delivery to the purchaser in this State, and direct dejivery outside
this State to a person or firm designated by the purchaser does not constitute
delivery to the purchaser in_this State, regardless of where title passes or

other conditions of sale. 1he sales of tangible personal property are also in

= T i——

this State if ihe property is shipped from an office, store, warehouse, factory
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or other place of storage in this State and the purchaser js the United States
government. B 7

7.18.2 A1l other sales of tangible personal property delivered or
shipped to a purchaser within a state in which the taxpayer is not taxed are
excluded from the dencminator of the sales factor.

7 18.2.1 "Not taxed in another state" means jn that state the

taxpayer is not subject to a net dncome_tax, a franchise tax measured by net
income, a franchise tax for the privilege of doing business, or a corporation
stock tax or that a state has no jurisdiction to subject the taxpayer to a net

income tax.
7.19 Allocation of other sales.

7.19.1 Sales, other than sales of tangible personal properiy are in
this State if the income-producing activity is performed in this State or the
income-producing activity is performed both in and outside this State and a
greater proportion of the income~producing activity is performed in this State
than in any other state, based on costs of performance, or the sale constitutes
business income to the faxpayer, or the taxpayer is a financial organization not
having its commercial domicile in_this State, and in sither case the sale is a

receipt cescribaed as attributable to this State in W, Va. Code § 11-24-7b.

R S N

——_— e e

7.20 Financial organizations_and other taxpayers with business actiyities
partially within and partially without this State. - Notwithstanding anything
contained in this Section /7 of these reaqliiacions or the subsections thereof to
the contrary. in the case of financial organizations and other taxpayers, not

having their commercial domicile in this State, the rules of tnis section shall
apply _to the apoortionment of income from their business activities except as

expressly otherwise provided in W. vVa. Code § 1i-24-7b B

.
- T I T S S R S T

7-19-3-% 7,21 The term "income-producing activity" applies to
cach separate item of income and means the transactions and activity directly
engaged in by the taxpayer in the regular course of fits trade or business for

the ultimate purpose of ‘obtaining gain or profit. = Such activity does not
include transactions and activities performed on behalf of the taxpayer, such as
those conducted on its behalf by an independent contractor. "Income-preducing

activity" includes, but {is not Timited to;

(1) temdering rendering of personal services by employees with utilization
of tangible and intangible_property by the taxpayer in performing a service; (2)
the sale, rental, leasing, licensing or othar use of real property; {3) the
sale, rental, Teasing, licensing or other use of tangible personal property; or
(4) the sale, licensing or other use of intangible personal property. The mere
holding of intangible property is not, in itself, an income-producing activity:
Provided, That the conduct of the busingss of a financial organization shall
constitUte an_income-producing activity. . . T I

7r1973-# 7.22 The term "cost of performance" means direci costs
determined in a manner consistent with generally accepted accounting principles
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and in accordance with accepted conditions or practices in the trade or business
of the taxpayer.

F-35:-%+3 7.23 _Application and special rules.

7-19-3-3:a 7.23.1 Gross receipts from the sale, Jease,
rental or licensing of real preperty are located in this State if the real
property is located in this State. .

Fri9-3-3-b 7.23.2 Gross receipts from the sale, rental,
lease, or licensing of “tangible personal property are in this State if the
property is located within this State. .The rental, Tease, licensing or other
use of tangible personal property in this State is a separate income producing
activity from the rental, Tease, licensing or other use of the same properiy
while located in_another_state; conseguently, if property is within and without
this State during the rental, lease or licensing period, gross receipts
attributable to this State shall be measured by the ratic which the days the
property was physically present or was used in this State bears to the total
days of the physical Tlocation or use of the property everywhere during such
peried. : : :

Fr19r1-3:zc 7.23.3  Example. - Taxpayer s the owner of ten
railroad cars. During the gurrent tax year, the total of the days each raflroad
car was present in this State was 80 days. The receipts attributable to the use
of each of the railroad cars in this State are a separate item of income and
shall be determined as follows:

13 cars X 60 days each
365 days in 1 year X 10 cars X Total receipts = &

Receipts attributable to this State. .

F-15-4r3-d 7.23.4 Gross receipts for the performance of
personal seryices are attributable to this State to the extent such services are
performed in this State. If services relating te a single item of income are
performed partly within and partly cutside of this State, tha gross receipts for
the performance of such services shall be attributable to this State only if a
greater proportion of the services was performed in the state, based upon cosis
of performance. Usually, where services are performed partly within and partly
outside of this State, the services.performed in each state will constitute a
separate income producing activity, in such case the gross receipts for the
performance of services aitributable to this State shall be measured by the
ratic which the time spent in perferming such services in this State bears to
the total time spent in performing such services everywhere.. Time spent in
performing services includes the amount of time expended in_the performance of =z
contract or other obiigation which gives rise to such gross receipts. Personal
service not directly connected with the performance of the contract or other
obligation, as for example time spent in negotfating the contract, fs excluded
from the computations.

29




State Tax Dernartment
Title 110 . — R .
Serjes 24 I e TTT

#:15:3-37e 7.23.5 Example. =~ Taxpayer, 2 road show, gave
theatrical performances at various Tocations in State X and in this State during
the tax period. A1l gross receipts from performances given in this State are
attributable to this State as each performance is a separate fncome producing

activity.

Fri97373-f 7.23.6 Example. - Taxpdye?, a public opinion
survey corpcration, conducted a poll by its ‘employees in State F and in zhis
State for the sum of $10,000. The project reguired 800 man hours to obtain the
basic data and to prepare the survey report. Three hundred of the &G0 man hours
were expended in. this State. The receipts attributable to this State are:
300/800 X $10,000 = $3,750.

Fri9-%-3-g 7.23.7 Example. - Boil Laboratories, Inc.
performs certain medical tests. Boil Laboratories is located in Virginia, where
all analysis i performed. Boil Labs also has a location in this State where
tigsue specimen are collected, as .well as a truck and routeman in this State who
collects samples from various docter's offices and hospitals. Boil Labs has a,
similar set-up in Virginia. It costs Boil Labs 318 to analyze each specimen.
A17 but $5 of the %18 of these costs are dincurred in the State cof Virginia.
Each sample or specimen is a separate income-producing activity and is not the
sale of tangible personal property. Since the income-producing activity is
performed both . in and ocutside of this State, and a greater proportion of the
income producing activity is not performed in this State, then none of the
charges for the analysis of samples or specimens drawn in this State will be
included as sales in this State for purposes of the sales factor.

F-£0-3 7.24.1 If the allocation and apportionment provisions of
W. Va. Code § 11-24-7(d) and (e) do not fairly represent the extent of the
taxpayer's business activities in this State, the taxpayer may petition for, or
the Tax Commissioner may regquire, 1in respect 'to all "or any part of the
taxpayer's business -activities, if reasonable: (1) separate accounting; (2)
exclusion of one or more of the factors; (3) fnclusion of one or more additional
factors which will fairly represent the taxpayer's business activity in this
State; or (4) the employment of any other method, including a unitary basis, to
effectuate an equitable allocation or apportionment of the taxpayer's income.

7-28-¢# 7.24.2 In order for a taxpayer to reguest an alternative
method of allocaticn and apporticnment, or of allecation or appoertionment, a
taxpayer shall do so by filing a petition. This petition shall be filed no
later than the due date of the annual return for the taxable year for which the
alternative method is requested, determined without regard to any extansion of
time for filing such return, and the petition shall include-a statement of the
petitioner's objections to the statutory method of allocation and apportionment
or-of allocation or apportionment and a statement of the alternative methed of
allocation or apportionment as it believes to be proper under the circumstances

with such detail and proof as the Tax Commissicner may require.

7-28-3 7.24.3 Alternative method for public utilities.

30




State Tax Department
Title 11Q e e e
Series 24 ' T

702873+% 7.24.3.1 If the taxpayer is a pubiic utility and if
the allcocation and apportionment provisions of Subsections (d) and (e) of West
Virginia Code .§ 11-24-7, deo not fairly _represent the taxpayer's business
activities in this State, the taxpayer may petition for, or the Tax Commissioner
may require, as an alternative to the other methods provided for in paragraph
(1), Subsecticn (h) of W. Va. Code §.11-24-7, the allocaticn and apportionment
of the taxpayer's net income in accordance with any system of accounts
prescribed by the West Virginia Public Service. Commission pursuant to the
provisions of West Virginia Cecde § 11-24-8, provided the allocation and
apportionment provisions of such system of accounts fairly represent the extent
of the taxpayer's business activities in this State for the purposes of the tax
imposed by W. Va. Code § 11-24-1 et seq.

7T2874 7.24.4 Unitary metheds. _

FrEBr4st 7.24.4.1 A taxpayer may request tc Tile on a unitary
basis in accordance with the rules set forth herein.

7T86v&r2 7.24.4.2 Determination of a Unitary or Separate
Business. S e o

7TE6v4272 7.24.4,2.a | A_corporation subject to taxation
may be engaged in mere than one "trade or business."  In such cases, it is
necassary to determine the business income attributable to each separate trade
or business. The income of each business is then zpportiocned by a formula which

takes into consideration the instate. and cut-of-state factors which relate to

the respective trade or business subject to apporticnment.

FrE0+4r2-b 7.24.4.2.b . In addition, a corporation may ba
engaged in a single trade or business in combination with another commonly owned
and controlied corporation or corporations. In such cases, it is necessary to
determine the total business incoma of all such corporations attributabie to the
single trade or business. The combined income of the single trade or business
is then apportioned by formula which takes intc consideration the in-state and
out-of-state factors of each corporation which relate to that single trade or
business. L _ _ :

. FrE8cévEve 7.24°4.2.c . When business segments cof a single
corporation or the business activities of more than one corporation constitute a
single trade or business, such single trade or business is said to constitute a
"unitary business."™ = , , . ] L

Fr88+4-2:d 7.24.4.2.d A unitary business exists when the
operations of the business segments of a corporation or group of commonly owned
and controlled corpcoraticns contribute to or depend on each cther in such a way

as to result fin functional intesgration betwsen such segments. Functional
integration refers to transfers between or pooling among business segments of
such  ftems as products or services, technical information, marketing

information, distribution systems, purchasing and intangibles (such as patents,
copyrights, formuias, processes, trade secrets, and the 1ike) in a manner which
substantially affecis the segments' business operations related to such
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activities as development, manufacture, production, extraction, distribution or
sale of its products or .services. _ L

F-pB74-8ve 7.24.4.2.e  Evidence of functionally
integrating factors. - The determination of whether or not the operations of
business secments are functionally fintegrated will turn on the facts  and
circumstances of the case. Several factors_may evidence that the operations of
business segments are functionally fintegrated. A non-exclusive 1ist of suth
factors is found below in paragraph 7-2B74-2-f 7.24.4.2.f of this Subsection.
Generally, several functionally integrating factors will exist in a wunitary
business, although a unitary business may exist as a result of few factors or
even one factor, if the factor or factors involved are particulariy significant.
In determining whether a unitary business exists factors should not be examined
in isolation. Instead, it should be determined whether the factors which are
present, in combination, result in a functionally integrated business. In
addition, the presence or absence of any one factor or any particular factors is
not necessarily determinative as to whether a unitary business exists, although
absence of all of the factors described Dy subparagraphs F-287472r 3
7.28.4.2.f.1  through _#:2874-2-75 7.24.4.2.£.5 of paragraph 7=28-472:f
7.24.4.2.%F of this Subsection will generally result in a finding that a unitary
business does not exist. ' - St et ne 2 s

7-80-4-2-f 7.24.4.2.f _ Functionally integrating factors. -
A non-exclusive 1isting of facters to be considered in determining whether
business segments are functionally integrated appears below.
Fop@-é-p-frt 7.24.4.2.f.1 _  Intercompany sales,

exchanges, or transfers. ' '

Z-P0-4-R-Frira 7.24,4.2.¥.1.2 Sales, exchanges, or
transfers (hereinafter "sales") of products, services, intangibles or the Iike
between business segments_are important indicia of functional integration. The
significance of intercompany sales will be a function of both the character of
the items sold and percentage of total sales cr purchases represented by the
intercompany sales. Intercompany sales _at a given Tlevel take on greater
significance if there is a lTimited sales or purchasing market for such items or
if valuable trade name or other intangibles are associated with such sales, or
both. '

F-PB-4-p-frich 7.24.4.2.F.1.6 The fact that
intercompany sales are at a readily determinable market price does not nedate
the fmportance of such sales as a functionally integrating factor, because such
sales generaliy répresent an assured market for the seller and a guaranteed
source of supply for the purchaser. : :

F-£0-4-f-f-ire 7.24.4.2.f. 1.¢c As the percentage of
intercompany sales to the total sales of the setling segment increases or as the
percentage of intercompany purchases of the purchasing segment's total purchases
;ncreases, the more important such purchases and sales become as a unitary

actor.
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For purposes of this_subparagraph, where goods, services, or intangibles
are transferred without charge, percentages of cost {or cost of gocds sold) may
be used in Tlieu of percentage of sales or purchases. For purposss of this
subparagraph, management stewardship activities are not considered an
intercompany saie or transfer of services. .Generally, intercompany sales ov
purchases in excess of 10% will be considered a significant, although not
necessarily determinative, unitary factor. Sales of Tless than 10% become
relatively less sigrnificant as the percentage of sales declines, but a small
percentage of sales may nevertheless be considered significant if the sales
represent goods or services which are particulariy important to the purchaser's
operations. ' -

FoPBr4c2-friver: 7.24.4.2.F.1.¢.1 Example. -
Business sagments A and B are_commonly owned and controlled. Segment A grows
citrus and othar fruit. Segment B manufactures soft drinks. A sells to B ofls
extracted from the skin of a special variety of fruit for use in B's soft
drinks. This oi1 %3 not significantly available from other sources. The sales
represent only a small portion of A's total sales and B's total purchases. The
unusual flavor produced by the oil is a major factor in the character of the
soft drink. Consumer taste tests demonstrate a strong preference for the soft
drink with this oil as an ingredient. The intercompany sales between A and B

weuld be considered a significant unitary factor.

F+P0-4r8cfrivd 7.24.4.2.7.1.d Sales, exchanges or
transfers between business segments may be disregarded where intercompany sales
are used as a device o assart ynitary combipation for tax avoidance purposes.

F:88:4-2-F28 7.24.4.2.7.2 _ Common marketing.

Fr2B8ré-2rfrEve 7.24.4.2.1.2.a When business
segments share substantial common marketing features, such features can be an
important characteristic of functional integration when such marketing results
in significant mutual advantage. For this purpose, common marketing axists when
a substantial portion of the business segments' products, services, intangibles,
or the 1ike are disiributed or sold to a common customer, or ths business
segments use a common trade name or cther common identificaticn and such common
identification is a significant factor in purchasers' decisions to purchase the
respective products or services. . L

F-p8rd-g-Ff-2rart 7.24.4.2.7.2.a.1 Example. -
Business “segments A and B are commonly owned and controlled. A manufactures
small tools and garden implements. B manufactures auto replacement parts and
accessories. BRoth A and B jointly sell a substantial portion of both segment's

total production to various hardware store chains, which then sell both product
lines to the public. As & result of such common sales, both segments are able
to obtain preference on shelf space and greater merchani participation fir
product promotion ¢f each segment. Such common sales would be considered a
functionally integrating factor.

F-2Br&4-2-f-Prazg 7.24. 4.2.F.2.a.2 Example. -
Commonly owned and controlled segments A, B, and C manufacture furniture,
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carpeting, and household appliances, respectively. ATl three product lines are
sold under the name "Alpha" which is a nationally recognized trade name. A, B
and C jointly participate in advertising to portray the "Alpha" name as a symbol

of quality and value. Based on consumer studies, the "Alpha” name is a
significant factor in the consumer's decision to purchase the respective
products. . .The commen use of the trade name "Alpha" would be considered a

functionally integrating factor.

FrPBré4rPcfrEch 7.24.4.2.F.2.b Common use of an
advertising agency does not constitute_commepn marketing, absent circumstances

described above. Tn addition, shared use of a commonly owned and centrolled
business segment which provides. advertising services is not common marketing
described by this _subparagraph, absent circumstances described above. (See

subparagraph 7r287472:F77 7,24.4.2.f.7 of this paragraph).

FrPB-4-2-f+3 7.24.4.2.f£.3  Transfer or_pooling of
technical information. - Evidence of functicna} integration may be indicated by
transfers or pooling of technical information, know-how, or research and
development, if such transfer or pcoling represents a significant economy of
scale or the information shared is particularly important to the segments'
operations. ' Co = : :

FrR8-4-27Fx4 7,24.4.2. 1.4 _ _Common ~distribution
system. - Business segments may demonstrate evidence of functional integraticn
by use of a common distribution system, under which inventory control and
accounting, storage, trafficking and transportation are controlled through a
common network.

FrE8o4-2-7:5 7.24.4.2.F1.5 Common purchasing. -
Fyidence of functional integraticn may be indicated by common purchasing of
substantial cuantities of products, services intangibles, or the Tike from the
same source, where such purchasing results in a significant economy of scale, or
where such products, services, intangibles, or the Tike are not readily
available from other sources and are particularly important to each segment's
operations or sales. . . _

F-28:4-2-F6 7.24.4.2.f.6 ~ Centralized management.

FrE8réc2rfo6ra 7.24.4.2.f.6.2 Centralization of
management exists when directors, officers and/or management employees Jjointly
participate in management decisions which significantly affect the respective
business segments. Transfer of officers or management employees Detween
business segments may also provide evidence:of centralization of management.

FrR0r472:f:67h 7.24.4.2.7.6.5 The mere presence of.
centralized management is not sufficient to support a finding that the
operations of cemmenly owned and controlled business segments are functionally
integrated. Only those centralized management activities which contribute to
the integration of the operations under consideration constitute a functionally
integrating factor, Centralized efforts to fulfill idnvestment stewardship
responsibilities, such as the implementation of a uniform system of internal
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controls, or vregulatory reporting requirements, such as the estabiishment of
centralized information processing, will not be determinative_for this purpose.

F-PBr4-2-Fr6brt 7.24.4.2.1.6.b.1 Example. -
Business segments A, B, C, D, and £ are commonly owned and parts of a large
nationwide conglomeraie. Segments A, B, C, and D manufacture clething,
furniture, musical instruments, and bakery products, respectively. Segment E is
a book publisher, The managers of E receive monthly financial reports from eath
of the segments, review and approve budgets of each segment, review and approve
major acquisitions and new product lines of each segment, review and approve
hiring and firing of managers of each segment, and provide for intercompany
financing. Nore of <the respective segments has intercompany sales, common
marketing, peeling of technical knowledge, a common distribution system, or
common purchases with any other segment, Due to the absence of significant
functional ‘integration among each of the respective segments, each business
segment constitutes a separate trade or business.

F-PB-4-2-F-6-0 7.24.4.2.f.6.c Centralization aof
management is more significant as a unitary factor when business segments are
engaged in the same general Tine of business or constitute steps in a vertically
integrated enterprise than in other business conitexts, because ~of the
opportunity the respective segments have in making use through such centrz]
management of readily transferable knowledge and expertise of the operations of
the other segment, and developing coordination between the business segments.

FrPBrécRofrF 7.24.4.2. 1.7 ~ Other factors. -

Functional integraticn of business segments will generally not be evidenced by

such factors (alone or _in combinatien with other factors described by this
subparagraph) as common or intercompany financing (other than between financial
institutions), advertising (in the absence of. common marketing described by
subparagraph 7+2874-8-f-2 7.24.4.2.f.2 of this paragraph), labor relations,

warehousing (in the absence of 2z central distribution system described by

subparagraph #r2874-8-f-4 7.24.4.2.f.4 of this paragraph)}, pension plans,
insurance, and personpel recruitment.

However, where a facter or factors described by
subparagraphs #-28:-4-2-f:-1 7.24.4.2.f.1 through 7:88:4-2:-F:5 7.24.4.2.f.5 of
this paragraph do not clearly demonstrate that functional integration exists,
the factor or factors described in this subparagraph may, in combination with
the factors described in subparagraphs 7-28-4:2-f-1 7.24.4.2.7f.1 through
F-20-4v8-f-5 7.24,.4.2.7.5 of this paragraph, demonstrate sufficient additicnal
evidence of functional integration t¢ warrant a finding that a unftary business
exists. NI

F-28747p-F78 7.24.4.2.Ff,8  __Factors accorded little_

weight. - Factors such as common legal services, accounting, tax administration,
and financial reporting will "generally be accorded 1ittle weight 1in the
determination of whether business segments are functionalily integrated.

F-28747279 7.24.4.2.9  The presence of a unitary business
will be presumptively shown by the presence of the following: '
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78874727973 7.24.4.2.g.1 " _ Same general line of
business: There is a strong presumption that a corporation or a commonily owned

and controlled group of corporations is engaged in a unitary business when its
activities are in the same general line. For example, a corporation which
operates &z chain_of retail grocery stores will almost always be engaged in a

unitary business. e

F-2B-écPrycf 7.24.4.2.9.2 _ Steps  in_ a  vertics]
process: A corporation cor a commenly owned or controlled group of corporations
is almost always engaged in__a unitary business when its various divisions or
segments are engaged in different steps 1in a vertically structured enterprise.
For example, a corporation which explores for and mines copper ores;
concentrates, smelis and refines the copper ores; fabricates +the refined copper
inte consumer products and distributes such products (whether by intercompany
fee or purchase, or without charge} is engaged in a unitary business, regardless
of the fdct %that the various steps in the process are operated substantially
independently of each other with cnly general supervision from the corporaticn's

executive aoffices. . . - -

F-£8z4-2-h 7.24.4.2.h  Business segments which are neither.
in the same general line nor steps in a vertical process are presumptively
engaged in separate businesses, absent a determination that the respective

segments are functionally integrated. . . A

FrEB74204 7.24.4.2.7 In the event that & Dbusiness
segment is functionally integrated with a second business segment and the second
business segment is functionally integrated with a third business segment, the
first, second and third business segments constitute a unitary business
notwithstanding the fact that the first and third business segments are not
functionally integrated with each other. The preceding sentence shall not apply
where the second business sagment's functional integration is not substantial
viewed from the perspective of efther the first or third business segment.

FroBoédrgeded 7.24.4.2.1.1 - Example. - Business
segments A, B, and C are commonly owned and controiled. A is an architectural
fivm. B is a construction company which builds office and apartment buildings.
C is a manufacturer of finished steel. A provides architectural services to B,
representing half of the total architectural services it provides. C designs,
fabricates, and sells the superstructures used in tha construction of B's office
and apartment buildings. The steel superstructures constitute 20% of B's
construction purchases. A and C have no intercompany sales, common marketing,
pooling of technical knowledge, common distribution system or common purchases.
Nevertheless, A, B, and C «constitute a unitary  business because B s
functionally integrated with both A and C. .

Fr2Bcdser4cr 7.24.4.2.1.2 Example. - Business
segments A, B, and C are commonly ownad and controlled. A is in the business of
09l exploration, extraction and refining. B is a charter air transportation
company. C produces motion pictures. A and C have no interccmpany sales,
common marketing, pooling of technical knowledge, or common distribution system.
A uses B's service for transporting ofl executives, engineers and geclogists to
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remete oil exploration and drilling sites. C uses B's seryices for flying movie
executives and actors to movie locations and business meetings. A and C's
common purchases are limited to the transportation services provided by B. A's
use of B's sarvice constitute 20% of B's total charter sales. C's use of B's
service constitutes 40% of B's total charter sales. = However, B's service
represents less than a hundredth of a percent of A's total purchases and only
iwo tenths of a percent of C's total purchases. Despite the fact that B is
functionally intagrated with both A and C, A, B, and C do not constitute Ta

unitary business. . . e

F-pB-4-2-F 7.24.4.2.5  Where the taxpayer asseris that
business segments are unitary, the taxpayer shall have the burden of proof,
Failure by the taxpayer to produce requested evidence which Ties within the
control of the taxpayer gives rise to a presumption that the evidence would be
unfaverable if provided. :

7+28:5 7.24.5 Burden of proof.

7-26:5-3 7.24.5.3  In any proceeding before the Tax Commissioner
or in any court in which employment of one of the methods of allocation or
apportionment provided for in paragraph (1) or (2), Subsection (h), of W. Va.
Code § 11-24-7 is sought, on the ground that the allocatien and appertionment
proyisions of Subsections (d) and {e) of W. Va. Code § 11-24-7 do not fairly
represent the extent of the taxpayer's Dusiness activities in this State, the
burden of proof shall: (1) If the Tax Commissioner seeks employment of one of
such methods, be on the Tax Commissicner, or (2) if the taxpayer seeks
employment of one of such cther metheds, be on the taxpayer.

§ 110~24-7a. Special Apportionment Rules For Motor Carriers.

7a.1 Motor carriers of property or passengers shall apportion the businsss
income component and the nonbusiness income component which is not allocated
pursuant to W. Va. Code § 11-24-7 of their adjusted federal taxable income of
this State by the use of the ratio which their total vehicle miles in this State

during the taxable year bears to total vehicle miles of the corporation
everywhere during the taxable year, excepi as otherwise proyided.

7a.2 Definitions for purposes of this Sectien.

7a.2.1 "Motor carrier" means any corporation engaging in  the
transportation of passengers or property or both, for compensation by motor

propelled vehicle over roads in_this State, whether traveling on a scheduled

route or otherwise.

7a.2.2 "Wehicle mile" means the operation of a motor carrier over a
distance of one mile, whethar cwned or operated by a corporation.

7a2.3 When special apportionment rules for motor carriers jnapplicable.
7a.3.1" If a motor carrier neither owns nor rents real or tangible

personal property located. in this State, has made no pick-ups or deliveries in
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this State, and has traveled less than fifty thousand vehicle miles in this
State during the taxable year, then the special apportionment rules in W. Va.
Code § 11-24-7a shzall not apply. ’ ' '

78.3.2. If a motor carrier neither owns nor rents any real or
tangible personzl property Tocated in this State, except vehiclies, and makes no
more than twelve _trips into or through this State durfng a taxable year the
special apportionment rules shall not apply. :

7a.3.3 Mileage traveled under fifty thousand miles or mileage
traveled in this State during the twelve trips into or through this State may
not represent more than five percent of the total motor vehicle miles traveled
in all states during the taxable year.

§ 110-24-7b.

7b.1 General. - The Legislature has_found that the general formula set
forth 1in W. Va, Code § 11-24-7 for apportiocning__the business income of
corporationsﬁﬁaxabléf1n7?hi§*§€5£E‘E§iwé11:aé;?hréndthek”staﬁelisf1nappro¢r1até
for use by financial orcanizations due to the particular characteristics of

those organizations and the manner in which their business 1s conducted,

Accordingly. the general formuia set forth in W. va. Code § 11-24-7 may ngt be

used to apportion the business income of such financial organizations, which

shall use only the apportionment formula and methods set forth in W. Va. Code
§ 11-74-7b_for taxable years beqinning atter Decemper 31, 1950. = = =

7b.2 Financial organizations with business activities partially within and
partially without this otate. - A financia] organization not having fts

commercial domicile in this State shail apportion the business income component
of its federal taxable income (as adjusted by W. Va. Code & 11-24-6) to this
State as provided in this Ssction /b and the subsectidns thereof 17 7t reqularly
engages in business In this State. i R

o e - e

7b.2.1 _Nexus _ presumptions and exclusions. - A _financial
organization is presumed to be reqularly engaging in business in this State if

during_any year it obtains or_ solicits business with twenty or more persons
within this State, or if the sum of tne value of its gross receipts attributable
to sources in this State equals ov exceeds one hundred thousand dollars.
From the folilowing types of property (as well as those

However, gross receipts

contacts with this Stzte reasonably and exclusively required to evaluate and
complets the acquisition or disposition of the property, the seryicing of the
property or the income. from it, the colléction of income from the property, or
the acgquisition or licuidation of coilateral relating to the property) shall not
be 2 factor in determining whether the owner is engaging in business in this
State: T T s e

7b.2.1.1 An__interest in _a real estsfe mortgage Jnvestment
conduii, a real estate investment trust or a regulated investment company;

7b.2.1.2 An interest in @& loan backed secuyrity representing
ownership or participation in_a pocl of promissory notes or_ certiffcates of
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1nterest that prov1de for payments Tn_ re?ation _to payments or reasonab?e

—

7b.2.1.3 An dnterest in a loan or other asset from which the
interest "is attributed foc a consumer loan, a commercwa] loarn or a secured
commercial 1oan and in wh1ch the paymentyubﬁtqat1ons were 5011c1ted and entered
into by a person f that is 1ndependent and not act1nq on behan of the owner;

—— - n

7b.2.1.4 An interest in the right to service or collect jincome

from a loan or other asset from which 1nterest on "the lcan is attributed as a

Toan described in the previcus paragraph, and in wh1ch the payment obligations

were solicited and enteréa 1nto by El person ‘that is 1ndepeﬂdent and not acting
on behalf, of the own&i_J “and Sk T

S_E T CTERTLOD U DOl SRR et T T T Lo e e - -

7b.2.1.5 Any amounts held in _an escrow or ftrust accouni with

respect to property descrwbed above

R P T LS I T AU - . S U

7b.2.2  Definitions. - For purposes of th1s subsect1on:

76.2.2.1 "Deposit” means:

7b.2.2.1.a _ _ The unpaid balance of money or its equivalent
received or held by a fmmancia? organization 1n the usUa]l course of business and

for which it has given or it is_ 6b17qated t0 ¢ q1ve credit, either conditiopally

or unconditionally, tc a commercwaT checkipg, “savings, time or thrift account
whether or not advance notice is requ1red to withdraw the credit funds, or which

is evidenced by & certificate of deposwt thrift certificate, _investment

certificate or cert1f1cate of 1ndebtedness, or other Ssimijar name, or a check or

draft drawn against 3 deposit account  and cert1f1ed by ‘the financial

organization, or & Tetter of credit or a_ urave1er 5 check on whwch the financial

organization is primarily Tiable: Provided, That without ?1m1t1nq the generality

of the term "money or ts equivalent.” any sucn account or_instrumeni must be
regarded as evidencing the receipt of the equ1va1ent of money when credited or
issyed in exchange for checks or draits Or for_a promissory note upon which the
narson obta1n1nq any such credit or instrument_is pr1mar11y ‘or secondarily

liable or for a2 charge against a deposit account or in settlement of checks,

drafts or other 1nstrumeht§ forwarded to such bank for_ co11ect10n

7b.2.2.1.b _ _ _Trust funds vreceived or held by _such

financial organization, whether held in the trust department or held or
deposited in any other | deparbment of such 3 financ1a1 prgan1zatwon '

7b.2.2.1.c  .Money received or held Dby a finapcial

organization or the credit given for maney or its equivalent recewved or he]d'by

a financial orqan1zatnon in the usua] course of business for z special or

specific purpose, regardliess of the Tegal re1at1onsh1p thereby established,

including, w1thouu beirg limited to, €scrow funds funds held as secur1ty for an

obligation due the Tinancial oran1zat1on or other (1nc1ud1nq fpnds held as

dealers reserves) or for securities loaned by the financia] orqan1zat1on, funds

deposited by a debtor to meef maturing obifgations, funds. dgoos1teo as advance
payment on subscriptions to United States Government secur1t1es funds he1d for
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distribution or_ purchase of securities, funds held to meet its acceptances or
Jetters of credit, and withheld taxes Provided. 1hat there sha11 not be
included funds which are received by “the f1nanc1a1 orqanﬁzat1on for “immediate
application to the reduction of an wndebtedness "to the receiving financial
organization, or under conditicn that the rece1pt thereofiwmmed1ately redUCes or

extinguishes such an 1ndebtedness

= e S -SP S S JEE i

7b.2.2.1.d ___ Quistanding _drafts (1nc1ud1nq advice &r

authorization fo charge a f1nahc1a1 orqan1zat15n 5 ba]ance in another such

orqanwzat1on) “cashier's checks, money orders or other off1cer s checks issued

in the usual course. of business for any purpose "but rot 1nc1ud1nq those issued

in_payment for services, dfyidends or purchases or other costs or expenses of
the financial orqan1zat1on dtself, and e '

e T et R 2 Tt S WL I R e e, -

7b.2.2.1.e  .Money or its eguivalent held as _a credit
balanceg by a financial, orqan1zat1on on behalf of 1t5 customer if such entity is

enqaged in so]wc1t1nq and hon1nq such ba1ances in the reqular course of 1ts 

g e A S = i

7b.2.2:2,_HSa}g;?dmegggi_a .

For purposes of doportionment, the 5a1es of a_ financial organization

shall mean the qross receipis descr1beo in the qross recewpts factor in th1s_“ _

o v e —

subsection, reqard]ess of the1r source.

7B.2.3 Commercial dom1c11e - apportignment or credit. - Financial
organizations which do not have their commercial domicile 1n West Virginia shall
Lse the apportionment rules set forth in this section. Financial organizations
with their commercial domicile in West Virginia may not- ‘apportion their business
income, but shall report all net income to West Virginia without apport1onment
Prov1ded That any _ f1nanc1a1 “organizations_ with their commerc1a1 domicile in
West Virginia sha11 be a1iowed The credit aqawnst their corporatwon net income

tax liability as descr1bed 1n Sect1on 24 of this art1c1e

S T SN [ SO LI

7b.2.4 Apportionment r”]%i;“_Ag_un o . L
7b.2.4.1 General method. - _

If a financial organization not having 1its commercial domicile in this

State is engaging in business both within and without this State, the portion of

its net income arising from such business, which is derived from sources within
this State, sha]I be determ1ned by apportwonment in accordance with this

subsection. The apportioned net TRcome shall be determ1ned by muitipiying net
income Dy the special arose .receipts factor as defined in this subsection.

Neither the numerator nor the “denominator of the gross ‘receipts factor shall
include receipts from oblidations described in W. Va. Code §§ 11-24-8(F)(1)(A),

{8), (C) and (D).

7b.2.4.2 Special gross receipts factor. - The gross receipts
factor is a fraction, the numerator of which is the total gross receipts of thne
taxpayer from sourcés within thws State dur1nq the taxable year and the
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denominater of which is the fotal gross receipis of the _taxpayer wnerever earned
during the taxab?e year

TITE UTTRRESR T ETE SR FAST LILIET GESS LTS A

Numerator. - The numerator of the gross receipts factor shall include, ‘in
addition to. items othevw1se“jnc7udab1e in_ the §a1es factor under M. Va Code
§ 11-24-7, the following: T '

7b.2.4.2.a __ Receipts from the lease or rental of real or
tangible personal property (whether as the econom1c equivalent of an extens1on"

of credit or otherwwse) 1f the property 15 1ocated 1n th1s State

=2y T s

75.2.4.2.b Interest income and other receipts from
assets in the nature of loans which_are secured primarily by real estate or
tangible personal property if such secur1ty property is lecated in the State.
In the event that such security property s a]so 1ocated 1n one or more other
states, such receipts shall be presumed tc be from sources wwth1n this State,
subject to rebuttal based upon factors described in rules to be promulgated by,
the Tax Commissioner, inciuding the facfor that the proceeds of any such loans

were applied and used by the Gorrower ent1re1y out51de of th1s State

/b.2.4.2.¢c Interest income and oiher receipts from

consumer loans which are unsecured or are. secured by 1ntanq1b1e property that_

are made to residents of this oState, wnether at a_place of business, by

traveling loan officer, by mail, by te1ephone or other e]ectron1c means or
otherwise; T

7b.2.4.2.d Interest fincome and other receipts from
commercial loans and installment cbligations which are unsecured or are secured
by intangible. property if and to the extent .that the borrqwer ‘or debtor is a
resident of or is domiciled in_this State: Provided, That such receipts are
presumed to be from sourcéEmTﬁ_t11§—§tate and such presumpt1on may be overcome
by reference to factors described Fules. to. be promu?qated by the Tax

Commissioner, including the factor that the proceeds of any such doans were
apnlied and used by the borrower entirely outside of this State;

7b.2.4.2.2  Interest income and other receipfts from a
financial organization's syndication and participation in Joans, under the rules

set forth in Sect1ons 7b. 2.4.2.a thrputhYb 2. 4 2 d abovg,

7b.2.4.2.f  Interest income and other receipts, including
service charges, from financial institution credit card and travel and
entertainment credtt card receivables and credtt card holders’ fees if the
borrower or debtor is a resident of “this State or if the billings for any such

receipts are requ1ar1y'sent to an address in this State

/B.2.8.2.¢g Merchant discount income derived from
financial institution credit card holder transactions with a merchant located in
this State. In the case of merchants located within and without this State,

only recewpts from merchant discounts attributable to sales made from 1ocat10ns
within this State shall be attributed to th?SVState 1t sha11 be presumed,
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subject to rebuttal, that the location of a merchant is the address shown on the

invoice submitted by the merchant to the taxg_yer,uﬁhi_

7b.2.4.2.h _ Recsipts from the performance of services
which are attributed to this State if: |

e s o S J— Tl s e — e . -

7b.2.4.2.h.1 The service receipts are _loan-related
fees, including lecan servicinq fees, and the borrower resides in this State,

axcept that, at the taxpayer's electicn, receints from loan-related fees which

are either: (1) "Pooled"™ or aqqreqated"for co}1ect1ve financial accounting
treatment; or (b) manually written as non—recurrwnq extraord1nary charges to be

processed directly to the general Tedger may either be attributed to a statea

based upon the borrowers' residences. or upon the rat1o that total 1nterest

sourced to that suate bear§ io tota1 _linterest from a11 sources

7b.2.4.2.h.2 The service receipts are deposit- re?ated

fees and the depositor resides in this State, except that, at the taxpayer's
election, receipts from deposit related fees wh1ch are e1ther (a) "Pooled" or

aggregated for collective finapcial account1nq Lreatmant: or (b) manually

written as non-recurring extraord1nary charges to be processed directly to the
general 1edqer_may either be attributed to a state based upon the depositors’

residences or upon the ratio that total deposits sourced to that state bears to

total deposits from 311 sources, o

7b.2.4.2.h.3 The service receipt is a brokerage fee

and the account holder s a_resident_of _this State;

76.2.4.2.h.4 The service receipts are fees related to
estate or trust services and the esiatels decedent was a resudent of this State

immediately befcre death or the. grantor who either funded or gs@ab11shed thg

trust is a reswdent of th1s S tate; or

7b.2.4.2.h.5 The service receipt i3 associated with

the performance of any other service not 1dent1.1ed zbove and the service is

performed for an individual reswdent of, or for a corporaticn or other business

domiciled in, th1s State and the econom1c benefwt of such serv1ce 1s recezved in

this State;

7b.2.4.2.1  Gross receipts from the issuance of travelers

checks and money orders if such checks _and money orders are purchased in this

State; and L e

7b.2.4.2.35 . All oiher veceipts not attributed by this

rule to a state in which the taxpayer jis taxable shall be attributed pursuant te

the laws of the state of the taxpayer's commercial domicile.

Dencominator. - The denominator offthe gross receipts factor shall inciude

all of the taxpayer's gross receipis from transactions of the k?ﬂd 1nc1uded in
the numerator, but without regard to their_sources or situs.

4z
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7b.3 Method of filing. - Financial organizations subject to apportionment
under W, Va. Code § 11-24-7b(b) and Section /b.Z and the subsections thereof of
these regulations shall File only separate tax returns, and may not file on &

consolidated or any other basis: Provided, That Financial organization which are

members ot an arfiliated group may file on a consolidated hasis if all members
of the aff111ated group have the1r commerc1a? dom1c11g in th1s State

§ 110-24-8. Accounting Periods And Methods Of Accounting.
8.1 Period of computation of West Virginia taxable income.

8.1.1 . For ‘purposes of the tax imposed by this article, a
taxpayer's taxable year shall be the same as the taxpayer's taxable year for
federal income tax purposes. L ,

8.2 Change of taxable year,

8.2.1 If a taxpayer's year is changed for federal income tax
purposes, the taxpayer's taxable year for purposes of th1s articie shall be
similarly changad.

£.3 Methods of accounting.
8.3.1 Same as federal.

8.3.1.1 A taxpayer's method of accounting under this article
shall be the same as the taxpayer's method of accounting for federal income tax
purposes. In the absence of any method of accounting for federal income tax
purposes, West Virginia taxable income for purposes of this article shall be
computed under such method that in the opinion of the tax commissioner clearly
reflects such income. o .

8.3.2 - Change of accounting methods.

8.3.2.1 If a taxpayer's method of accounting is changed for
federal income tax purposes, his method of accounting for purposes of this
article shall be changed so thab it conforms to the method used for federal
income tax purposes. .

8.4 Adjustments.

8.4.1 In computing a taxpayer's West Virginia taxable income for
any taxable year under a method of accountwng different from the method under
which the taxpayer's West V1rg1n1a taxable income for the previous year was
computed, there shall be taken into account those adjustmentis which are
determined, to be necessary solely by reason of the change in order to prevent
gmounts from being duplicated or omitted.

8.5 Limitation on additional tax.

8.5.1 Change other than to installment method.
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8.5.1.1 If a taxpayer's method of accounting is changed, other
than from an accrual to an installment method, any additfenal tax which results
from adjustments determined to be necessary solely by reason of the change shall
not be greater than if such adjustments were ratably allocated and inciuded for
the taxable year of the change and the preceding taxable years, not in excess of
two, during which the taxpayer used the method of accounting from which the
change is made. . e -

— e EEEETEETE TTTRETT 10 —_ - N

8.5.1.2 Procedure for determining tax T1iability under the
provisions of West Virginia Code § 11-24-8(e).

8.5.1.2.a Compute the tax for the current year using the
regular method, including determination of effactive tax rate.

8.5.1.2.b Multiply the dollar amount of the income
adjustment included in the West Virginia taxable income by the current year
effective tax rate. S ) T

2.5.1.2.c Pro-rate the adjustments over the current tax year
and over no more than two of the preceding tax years. :

8.5.1.2.d Multiply the dollar amount of the adjustments
allocated to each of the years, to the extent the adjustments were included in
West Virginia taxable income, by the effective tax rate ‘applicable to each of
the years. - S o - A

8.5.1.2.d.1 Example. - Corporation K reported income
adjustments on Fedsral Form 1120_of $100,000. _The effective tax rate for the
year is 9.675%. The dncome tax_on_the adjustments “¥s $9,675 ($100,000 x

.08675). The pro-ration over three years is:

1/3 of Proration - Tax
Adjustment Applicable Tax Reduction
Year Amount ~_Tax Rate __Amount
19X3 $33,333.33 x .09875 . = $3,225
18X2 .33,333.33 x .0825 = - 2,750
19X1 33,333.33 'x .0875 = 2,250
$8,225

The tax 1iability reduction for the current year fis
$3,675 - $8,225 = $1,450. . ' ' :

8.6 Change from accrual to installment method.

g2.6.1 If a taxpayer's method of accounting is changed from an
acerual to an installment method, any additional tax for the year of such change
of method and for any subsecuent year which is attributable to the receipts of
instaliment payments properly accrued in a prior year shall be reduced by the
portion of tax for any prior taxable year attributable to the accrual of such
instaliment payments.
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8.7 Application of federal accounting adjustments.

3.7.1 Notwithstanding any of the othar provisions of this Section,
any accounting adjustments made for federal fncome tax purposes for any taxable

year shall be applied in computing the taxpayer's taxable income for such
taxable year.

8.8 Taxpayer currently on the installment method of accounting.

2.8.1 If a taxpayer is using the installment method of accounting
on or before July 1, 1967, any tax for the year of the enactment of W. Va. Code
§ 11-24-1 et seq. and for any subsequent year which fis attributable to the
receipts of installment payments properly accrued in a period prior to the
enactment of this article and which were subject to the privilege tax as imposed
by article thirteen 13 of chapter efeven 11 of this Code shall, be reduced by
the portion of such privilege tax previousiy paid on such receipts.

§ 110-24-9, Reserved For Future Use.
§ 110-24-9a. Severance Tax Credit Against Corporation Net Income Tax.

9a.1 A credit is allowed against the primary corporation net income tax
equal to the amount of the taxpayer's liability for a taxable year for the
saverance tax imposed in W. Va. Code § 11-13A-1 et seq. for taxable years
beginning before October 1, 1990. This credit shall not be available for tax
years beqfnn{hqié?%éF’Séb;éﬁ§é¥930,'1990. o T -

9a.2. Limitations.

9a.2.1 The severance tax credit is Timited to the smallest of the
following: = : . . _

92.2.1.1 The amount of the severance tax imposed.

9a.2.1.2 Fifty percent of the amount of the Corporation Net
Incoma Tax before credits.

9a.2.1.3 Fifty percent of the Corporaticn Net Income Tax
1iability imposed upcn net income derived from activity or activities subject to
the severance tax. .
9a.3 If a taxpayer elects to take the severance tax credit, it shall make
an adjusiment pursuant to W. Va. Code § 11-24-6 increasing its federal taxable
ircome in the amount of the severance tax 1iability taken as a deduction for
federal income tax purposes for the taxable year.

9a.4 For purposes of the severance tax credit against the corperation net
income tax, the severance tax .1iability of a taxpayer is the severance tax
liability computed without reductien for the tax credit for coal loading
facilities, the tax credit for industrial expansion or the revitalization credit
allowed for such year.
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9a.5 Election. - o T

%a.h.1 Instead of taking a severance tax credit a taxpayer may, at
its option, retain the deduction for severance tax 1iability taken for federal
income tax purposes on its return for the taxable year,

Ga.6 Example. - Company A is engaged in coal mining and glass manufacture
in West Virginia. Company A has a federal taxable income of $1,675,000, and’a
West Virginia net income of $1,500,000 after making the adjustments prescribed
in W. Va. Code § 11-24-6. "After allocation and apportionment, the company has a
West Virginia taxable income of $750,000, of which $250,000 was derived from
coal mining in this State.subject to the ssverance tax. Its severance tax
Tiability for the tax_year is $36,000. After taking the coal loading facilities
credit, the industrial expansion credit and the revitalizatien credit against
its seyerance tax liability, the company actually paid $4,500 in severance tax
1iability. The company may elect to forego the severance tax credit and retain
the $4,500 deduction taken for federal income tax purposes. If the company
elacts to-take the severance tax credit, it must add back as an adjustment under
W. Va. Code § 11-24-6 the $4,500 taker as a deduction for severance faxes on its
federal return for the taxable year. Next, the company must calculate the
pertinent Tlimitation. In this example, the corporation net fncome taxes oBb the
net income giving rise to the severance tax credit is $23,625 (%$250,000 net
income from coal mining multiplied by the applicable corporation net income tax
rate of 9.45% percent). Fifty percent of this is $11,813. Thus, if Company A
elects to take the severance tax cradit, the credit will be Timited to a maximum
of $11,813. Note that for purposes of the severance tax credit, the entire
severance btax liability without reduction for credits is used. The credit is
Timited to the lesser of: (1) the severance tax 1lizbility ($36,000.00); (2)
fifty percent of the overall corporatfon net income tax 1iabiiity ($750,000.C0 X
tax rate(s) - 2); or (3) fifty percent of corporate net income tax 1iability
attributable to. the net income giving rise to the severance fax cradit
($250,000.00 X tax rate(s) - 2). - '

§ 110-24-9b. Reserved For Future Use.
§ 110-24-9c. Research And Development Credit.
9c.1 Credit allowed.

9c.1.1 There is allowed a research and development credit against
the corperation net income tax.

9c,2 Amount of credit and limitations.
9¢.2.1  For property and services purchased for an eligible research
and development project the amount of allowable credit shall be equal to ten
percent of the eligible investment made for an eligible research and develcpment
project. '

9c.2.2 The allowable credit shall be applied over & ten-year periad
of one tenth of the amount thereof per taxable year, beginning with the taxable

s
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year in which the eligible invesiment is first placed in service or used in this,
State, or 1s expensed for federal income tax purposes.

9-.2.3 . No carvyover to 'a subsequent f&x year or carryback to a
prior taxabie year is aliowed for the amount of any unused portion of any annual
credit allowance. _Any unused credit is forfedited.

8c.Z2.4 The amount of thé credit may not reduce by mare than fifly
percent the amount of the net tax 1iability of the taxpayer for the taxable
year.

9¢c.2.5 No credit is allowed for any property purchased prior to
July 1, 1989.

9c.2.86 No credit is allowed for any property purchased for an
eligible research and development project when such property is used to
determine the aligible investment for purposes of the findustrizl expansion or

revitalization credit against any tax or taxes, or for purposes of the business
jnvestment and jobs expansion credit against any tax or taxes.

9¢.2.7 If a taxpayer elects the research and development credit,
one-tenth of the entire amount of the eligible investment upon which the credit
is predicated and which was taken as a deductfon in determining its taxable
income for the taxable year shall be an increasing adjustment to federal taxable
income under W. Va. Code § 11-24-6. :

9c.3 Eligible investment.
9c¢.3.1 General.

9¢.3.1.1_The eligible or qualified investment in a research and
development project shall be the sum of the appiicable percentage of the cost of
land and depreciable property purchased for. the conduct of an eligible research
and development project, which is placed in service or use n this State during
the taxable year, plus the amount of gualified research expenses deducted by the
eligible taxpayer for federal income tax purposes. For purposes of the research
and development cradit against the corporation net Iincome tax, depreciable
property inciudes property for which an elsction was made to expense such
property under Section 179 of the Internal Revenue Code of 1386. .

Gc.3.2 Applicable percentage of property.

9¢.3.2.1 For purposes of the research and development credit,
the applicable percentage for land and depreciable property is:

Useful Life: _ o Applicable Percentage:
Less than & years o ' L 33 1/3
6 years to Jess than 8 years _ ] 66 2/3
& years or more , o - _ 100
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9¢.3.2.2 The useful 1ife of any property is determined as of the
date such property is first placed in service or use within this State by the
taxpayer, determined in accordance wiih federal fincome tax Taw.

9c¢.3.2.3 .Company X, Inc. purchased research and development
equipment in 1985. At that_time, the eguipment had a ten year useful life for
federal inccme tax purposes. Company X paid $50,000 for the properiy in 1985,
and expensed $5,000 of the property 1in 1985, pursuant to Section 179 of the
Tnternal Revenue Code_. Company X moves its research center fo Charleston, West
Virginia in 19%0. For purposés of the research and development credit, Company
¥ will use 33 1/3 as the applicable percentage, since the property had a useful
life of Jess than six years when the property was first placed into service in

West Virginia. :The entire %SO}D@Oiwod1d count as depreciable property even
though the taxpayer expensed $5,000 pursuant to TRC & 179.

9¢,3.3. . Cost of property.

9c.3.3.1 The cost of each property purchased for the conduct of
an eligible research and development project shall be determined in accordance
with the following rules: ) '

9c.3.3.1.a "~ Trade-ins. - Cost shall not include the value
of property given in trade or exchange for the property purchased for conduct of
the research and development project.

9c.3.3.1.b Damaged, destroyed or stolen property. - If
property is damaged or destroyed by fire, flood, storm eor other casualty, or is
stolen, then the cost of replacement property shall not include any finsurancea
proceeds received in compensation for the less. )

9c.3.3.1.c _  Rental property. - The <cost of. properiy
acquired by lease for a term of ten years or longer shali be one hundred percent
of the rant reserved for the primary term of the lease, not to exceed twenty
yegars.

%c.3.3.1.d Property purchased for multipie use. = The
cost of property purchased. for muitiple business use including direct use in the
conduct of an eligible research and development project, together with some
oiher business or activity not eligibie under this Section, shall be apporticned
between such activities. The amounti apportioned to the conduct of the eligible
research and development project shall be_considered to be eligible investment

subject to the conditions and limitations of this Section.

8c.3.3.1.a . Self-constructed property. - -In the case of
self-constructed property, the cost thereof shall be the amount oroperly charged
to the capital account for depreciation in accordance with federal fincome tax
Taw. ) ’ : :

9¢.3.3.2 Qualified research expenses. = For purposes of this
Section:
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9¢c.3.3.2.a "Qualified research expensss' means the sum
of in-house and contract research expenses for gqualified research, allocated to
this State, which are paid or incurred by the eligible taxpayer during the
taxable year in carrying on any trade or business taxabla under W. Va. Code
§ 11-24-1 et seq. . In no svent may "qualified research expenses! inciude any
expense that must be capitalized and depreciated for federal income tax
purposes, or any expenditure paid or incurred for the purpose of ascertaining
tha existence, location, extent or quality of any deposit of coal, limestone &r
other natural resource, including oil and natural gas.

$c.3.3.3 "In-house research expenses' means:

§c.3.3.3.3 Wages paid or idncurred tc an employee for
qualified services performed in this State by such employee;

9c.3.2.3.b . Amounts paid or incurred for supplies used in
the conduct of qualified research in this State; and

8c.3.3.3.¢ . Amounts paid or incurred to another person
for the right to use perscnal property in the conduct of qualified research in
this State. S

9c.2.3.4 "Qualified services” means services consisting of:

9c.3.3.4.a Engaging in gualified research in tihis State;
or ,

6c.3.3.4.D Erngaging in the direct supervision or diresci
support of research activities in this State, which constitute qualified
research.

' IF substantially all of the services vperformed by an
individual for the taxpayer during the taxable year consist of services meeting
the requirements of subparagraph 9c.3.3.4.a or 9c.3.3.4.b, the term "qualified
services" means all services performed by such individual for the taxable year.

%c.3.3.5 "Supplies" means any tangible property other than:
9c.3.3.5.a Land or improvements tc Jand; and

9¢.3.3.5.b . Properiy of a character subject to
depreciation for federal income tax purposes.

9¢.3.3.6 "Wages" has the meaning given to such term by Section
3401(a) of the Internal Revenue Code of 1988, as amended and as shown for each
employee on Federal Form_W-2.. In the case of self-employed individuals and
owner-empioyees (within the meaning of Section &01(c){I) of safd Internal
Revenue Code), the term "wages’ includes the earned income (as defined in
Section 401(c)(2) of said Internal Revenue Code of such employee. The term
"wages! shall not incTude any amount taken into account in determining the

federal targeted jobs credi® under Section 51(a) of said Internal Revenue Cede.
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9c.3.3.7 "Contract research expenses" means:

8c.3.3.7.a In general, sixty-five percent of any amount
paid or incurred by the taxpayer to any person {other than an employee af the
taxpayer) for qualified research.

9¢.3.3.7.b If any contract research expenses paid or
incurred during any taxable year are attributable to qualified research to Be
conducted after the close of tHe taxable year, such amount shall be treated as
paid or incurred during the taxable year during which the qualified research is
conducted. ; R S

9¢.32.3.8 _ "Qualified research" means vrgsearch and development
conducted for purposes relating to the technical, -econemic, financial,
engineering or marketing aspects of expanding markets for and increasing sales
of this State's natural resource. products or manufactured products, or both:
Provided, That it shall not include:

8c.3.3.8.2 Research or development conducted outside
this State: '

9¢.3.3.8.b Research or development not directly related
to increasing the uses for and sales of this State's natural resource products
and industrial products:

9¢.3.3.8.c.  Research in the social sciences or
humanities;, or

3c.3.3.8.d . Research and development to the extent funded
by any grant, contract or otherwise by another person (or any governmenta]
antity). o o ’ : ' '

9c.3.4 Research by colleges, universities and certain research
organizations. - In general, sixty-five percent of the_amount paid or incurred
by a corporation to any nonprofit educational organization which 1s an
institution of higher education, (as defined in Section 3304(f) of the Internal
Revenue Code of 1986, as amended), an institution of higher education subject to
the Jjurisdiction of the West Virginia Bocard of Regents or any successor or
successors thareto, or any other nonprofit organization exempt from federal
income taxes which is organized and operated primarily to conduct scientific
research and is not a private foundation for federal income tax purposes for
research to be performed by such organization shall be treated as contract
research expenses. ~ The preceding sentence shall apply only if the amount 1is
paid or incurred pursuant to a written vresearch agreement between the
corporation and the gqualified organization.

9c.3.5 Standards for determining qualified research expenses. - In
prescribing standards for determining which research and development expenses
are considered to be West Virginia qualified research expenses for purposes of
this Section, the tax commissioner may consider:
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9c.3.5.1 The place where the services are performed;

8c.3.5.2 The residence or business location of the person or
persons performing the services;

6c.3.5.3 The nplace where qualififed research supplies are
consumed; and

-

9¢.3.5.4 Other factors that the Tax Commissioner believes
relevant in determining whethar or not the research and development expenses,
land and depreciable property were purchased and used for qualified research, as
defined in this-sartiete W. Va. Code articlie 24, chapter eleven 11, during the
taxable year.

§ 110-24-10. Reserved For Future Use.

§ 110-24~-11. Credit For Reducing Electric And Natural Gas Utility Rates For
Low Income Residential Customers.

11.1 General.

11.1.1 A credit is allowed against the primary corporation net
income tax liability of a taxpayer which is a utility providing electric or
natural gas utility service to gualified customers (eligible taxpayers} for the
cost of providing electric or natural gas service or both te guaiified Tow
income residential customers, where such costs have not been reimbursed by any
other means. o -

11.2 Definitions. - For purpose of this Sectien.

11.2.1 "Eligible taxpayer"™ means a utility which has provided
electric or natural gas service, or both, to gualified low-income residential
customers at special reduced rates. . :

11.2.2 “Cost of providing electric or natural gas utility service,
or both, at special reduced rates" means the amcunt certified by the Public
Service Commission under_ the provisions of W. Va. Code § 24-2A-3 as the revenue
deficiency incurred by a public utility in providing special reduced rates for
electric or natural gas utility service, or both, as required by W. Va. Code
§ 24-2A-1 et seq.

11.2.3 "Special reduced rates" means the rates ordered by the
public service commission under W. Va. Code § 24-2A-1 et seq.

11.2.4 "Qualified low-income vresidential customers" means those
utility customers eligible to receive electric or natural gas utility service,
or both, under special reduced rates. . -

11.3 Amount of credit.
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11.3.1 The amount of the credit available to any eligible taxpayer
shall be egual %o its cost of providing electric or natural gas service, or
both, at special reduced rates to qualified residential customers, less any
reimbursement of said cost which the taxpayer has received through any other
means. -

11.4 when credit may be taken.

11.4.1 An eligible taxpayer may claim & credit for reducing
electric and natural gas utility rates for low-income residential customers on
ite annual return for the taxable year in which it receives certification of the
amount of its revenue deficiency from the Public Service Commission.

11.4.2.  No credit for reducing electric and natural gas utility
rates for low-income residential customers may be claimed on any declaration of
estimated tax filed for such taxable year prior to the first day of July of such
taxable year. This credit may be claimed on a declaration or amended
declaration filed on or afier the first day of July of a taxable year only if
the amount certified will not be recovered by the business and occupation tax
credit allowed in W. Va. Code § 11-13-3f, In this event, only that amount not
recoverad by that credit may be considered or taken as a credit when estimating
the corporation net income tax due. In no event may the eligible taxpayer
recover more than one hundred percent of its revenue deficiency as certified by
the Public Service Commission.

11.5 Application of credit.

11.5.1 The credit for reducing _electric and natural gas utility
rates for low income residential customers for a taxable year is not subject to
a fifty percent limitation, = Any unused credit may be carried over and applied
against business and occupation taxes.

11.6 Copy of certification order.

11.6.1 A copy of a certification order from the Pubiic Service
Commission shall be attached to_any annual return on which this credit is taken.

§ 110-24-11a. Credit For Reducing Telephone UtiTity Rates For Low Income _

flesidential Customers.
11s.1 General.

11a.1.1 A credit is allowed against the primary corporation net
income tax for the cost of providing telephone service at special reduced rates
to qualified low-income residential_customers which has not been reimbursed by
any other means. . '

1la.2 Definitions for purposes of this section.
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112.2.1 "Eligible taxpayer" dis a utility which has provided
telephone service to qualified Tlow-income residential customers at special
raduced rates. L S i

11a.2.2 "Cost of providing telephcne service at reduced rates” means
the amount certified by the Public Service Commission under the provisions of
W. Va. Code § 24-2C-2 as the revenue deficiency incurred by a telephone utility
in providing telephene service at special reduced rates, as required by W. Va.
Code § 24-2C-2. I -

11a.2.3 "Special reduced rates" means the rates. ordered by the
public Service Commission under the authority of W. Va. Code § 24-2C-1.

11a.2.4 "Qualified low-income residential customers' means customers
eligible to receive telephone service at special reduced rates.

113.3 Amount of credit.

11a.3.1  The amount of the credit available to any eligible taxpayer
shall be equal %o its cost.of providing telephone service at special reduced
rates to qualified low-income residential customers less any reimbursement of
such cost which the taxpayer has received through any other means.

1la.4 When credit may be taken.

11a.4.1 An eligible taxpayer may claim a credit allowed for reducing
telephone utility rates for Tlow-income residential customers on its annual
return for the taxable year for which it receives certification of the amount of
its revenue deficiengy from the Public Service Commission.

No credit for reducing telephone wutility rates for Tow-income
rasidential customers may be claimed on any declaration of estimated tax filed
for a taxable year prior to the first day of July of that taxable year. This
credit may be claimed on a declaration or amended declaration filed on or after
July 1 of a taxable year if, and only if, the amount certified will not be
recovered by application of the tax credit for reducing telephone utility rates
for certain low-incoms residential customers pursuant to W. Va. Code § 11-13G-1
et seq. In such event, only that amount not recovered by the tax credit allowed
by W. Va. Code § 11-13G-1 et seq. may be considersd or taken as a credit when
estimating the tax due under this article. = In no event may the eligible
taxpayer recover more than one hundred percent of its revenue deficiency as
certified by the Public Service Commission.

11a.5 Application of credit.

1la,5.1 The cradit allowable herein for. a taxable year s net
subject to the fifty percent limitation specified in W. Va. Code § 11-24-9. Any
unused credit may be carried over to the subsequent year and applied against the
aligible taxpayer's tax 1fability in the manner specified in W. Va. Code
§ 11-13G-5. S S Z
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1la.6 Copy of certification order.

1ta.6.1 A copy cof the certification order from the Public Service
Commission shall be attached to any annual return on which a credit allowed
herein s taken..

§ 110-24-12. Veteran's Incentive Tax Credit.

12.1 Every employer entitled to receive a tax credit against its West
Virginia Corporation Net Income Tax liability as provided 1in W. Va. Code
§ 21A-2C~1 et seg. shall receive the credit for the period and in the amount
specified in W. Va. Code § 21A-2C-1 et seq.

12.2 Purpose.

12.2.1 The purpose of this credit is to encourage employment in the
private sector of veterans of the Vietnam era and of the Korean Conflict through
a tax credit program for private sector employers who employ aconomically
disadvantaged Vietnam era and Korean Conflict veterans and disabled veterans
generally.

12.2 Definitions for purposes of this section.

12.3.1 WActive duty" means full-time duty in the armed forces of
the United States of America, other than duty for training in the reseryes or
national guard. Any peried of duty for fraining in the reserves or national
quard, including authorized travel, during which an individual was disabled from
a disease or injury incurred or aggravated in the line of duty, is considered
"active duty."

12.3.2 "Economically disadvantaged" means a person who:

12.3.2.1 Receives, or is a member of a family which receives,
cash welfare payments under a federal, State or local welfare program; or

12.3.2.2 Has, or is a member of a family which has, received a
total family income for the six months prior to application which, in relation
to family size, was nct in_excess—_of the higher of the poverty Tevel determined
¢n accovrdance with criteria established by the federal Office of Management or
Budget or seventy percent of the lower Tiving standard income Tevel; or

12.3.2.3 1Is receiving food stamps pursuant to the Food Stamp Act
of 1977, or

12.3.2.4 1s .a foster child on behalf of whom State or local
government payments are made; or o

12.3.2.5 Is an ‘adult handicapped individual whose .own income

meets the requirements of 12, 3.2.1 and 12. 3.2.2 of this definitfon, but who is
a member of a family whose income does not meet such requirements.
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12.3.3 Worean Conflict veteran' means a person who served in the
armed services of the United States at least one day during the period of time

beginning June 27, 1950 and extending through January 31, 1955.

12.3.4 BVeterzn" means z member of the United States armed forces
who served on active duty for a period of more than 180 days and was discharged
or released therafrom with other _than a dishonorable discharge or who was
discharged and released from active duty because of a service connected
disabiiity. ' ’ ' :

12.3.5 yietnam era veteran” means a person who served in the armed
forces of the Unjited States at least one day during the period of time beginning
August 5, 1964 and extending through May 7, 1975.

12.4 Eligibility.

12.4.1 . _Each person, partnership or corporation which employs an
economically disadvantaged Vietnam era or Korean conflict veteran or a disabled
veteran for a continucus period of one year is entitled to the tax credit
provided herein, subject to the terms and conditions set forth herein.

I% the case of a corporation so employing a veteran, the tax credit
provided for in this Section shall be applied against iis corporation net income
tax 1iability. This tax credit shall be _nonassignable and may not exceed an
employer's total tax liability with respect to the specific tax against which
the tax credit is required to be applied.

12.5 Amount_of credit.

12.5.1 . _The amount of the credit provided in Subsection 12.4 of
these regulations shall be an amcunt equal to the total of Subsections 12.5.1.1
and 12.5.1.2. of these regulations.

12.5.1.1 For weach economically disadvantaged Vietnam era or
Korean conflict_veteran employed for a continuous period of one year, the amount
of the tax credit allowed is thirty percent of such employee's wage base. For
the purpcses of this Section, the employee's wage base is tha first two thousand
dollars in wages or compensation actually paid to the employee by the empioyer.

12.5.1.2 For each disabled veteran employed for a continuous pericd
of one year, the amount of the tax credit allowed is a percentage of disability
suffered by the veteran multiplied by the employee's wage base. The employee's
wage bass is the same as provided in Section 12.5.1.1. The percentage of
disability referred tc in this Section means the percentage of compensation for
service~connected disability determined by the Veterans Administration of the
United States. . = . - : -

12.6 Restrictions and limitations.
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iz.6.1 An employer may not claim a tax credit precvided for in this
article for any veteran employed for Tess than a continuous pericd of one year,
unless:

12.6.1.1 The .veteran voluntarily leaves .emplioyment with the
employar; or o :

12.6.1.2 The veteran becomes totally disabled and unable <to
continue his employment; or

12.6.1.3 The veteran is terminated for good cause shown.

In the event that <+he veteran s employed for TJess than a
one-continuous-year period due to circumstances enumerated in 12.6.1.1, 12.6.1.2
and 12.6.1.3 above, the employer shall be entitled to a partial tax credit in a
proportional amount corrasponding to. the rnatio of the time period during which
the veteran was actually esmployed to the one-year period required for a full tax
credit. - :

17.6.1.4 Example. =-- A disadvantaged Vietnam era veteran s
employed by a taxpayesr for 214 days before the veteran leaves employment with
the taxpayer for a new job with a different employer. ~During the time of his
employmant the veteran was paid over two thousand dollars ($2,000) in gross
wages. . - L P :

The amount of the credit for the full year weuld have been 30% X $2,000 or
$600. The allowable credit for the partial year is 214/365 X $600 or $351.78.

12.6.2 An employer may not c¢laim tax credit provided for in this
article for any vetaran who is employed and displaces a person aiready employed.
In addition, no tax credit may be claimed for the employment of any veteran for
whom the employer is receiving jeb training payments from either the federal or
State government. Nothing in this Section prohibits an employer from receiving
tax credits from both the federal and state governments under similar targeted
jobs programs if the employer is otherwise gualified to recaive both.

§ 110-24-13. Returns; Time For Filing.

12.1 On or before the fifteenth day of the third month following the close
of a taxable year, an income tax return under W. Va. Code § 11-24-1 et seg.
shall be made and filed by or for every corporation subject to the fax imposed
by that article. . '

§ 110-24-13a. Method For Filing.
13a.1 Privilege to file.
12a.1.1 An “affilfated group™ of corporations, as defined for
purposes of filing a consolidated federal income tax return, is subject to the

provisions of W. Va. Code § 11-24~13a and this rule. Such an affiliated.group
has the privilege of filing a consolidated return for a taxable year for
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purposes of the Corporation Net Income Tax. The making of a consolidated return
shall be upon the condition that all corporations which at any time during the
taxable year have been members of the affiliated group and which are included in
such return consent tc the filing of such return. The filing of a consolidated
return shall be deemed as constituting such consent. In the case of a
corporaticn which is a member of the affiliated group for a fractional part of
the year, the consclidated return shall include the income of such corporation
for that part of the year it s a member of the affiliated group. '

13a.Z2 . Election binding. _

13a.2.1 If an affiliated group of corporations eiects to file a
consolidated. return for the West Virginia Corporation Net Income Tax for any
taxable year ending after June 30, 1987, such election, once made, may not ba
reyoked by the taxpayer for any subsequent taxable year without the written
approval of the Tax Commissioner consenting to the revocation.

13a.2.2 A taxpayer shall request a change fin such election by a
written _communication. Such communication must Dbe vreceived by the Tax
Commissioner no later than one hundred days prior to the time the return is due,
with regard to extensjons. - N o

13a.3 _ Computation and payment of tax.

13a.3.1  In any case in which a consolidated return is filed, or fs
required to be filed, the affiliated group shall be ireated as the taxpayer or
in the cases of parent/subsidiary consolidations, the parent shall bes treated as
the taxpayer.

13z.4 Consolidated return required.

13a.4.1 If any affiliated group of corporations has not alected to
file a consolidated return, the Tax Commissioner may require such covporaticns
to make a consolidated return in order to clearly reflect the taxable income of

such corperation.

13a.5 Special rule for consolidated filings where a taxable year
includes a time period prior to July 1, 1S87.

13a.5.1 Where a consolidated West Virginia Corporation Net Income
Tax return is filed for a taxable year that includes a .time period prior to
July 1, 1987, and ends after that date, and the consolidated group includes a
corporation or corporations taxable for the entire pericd and a corporation or
corporations that became taxable on July 1, 1987, & ufifque sttuation exists. To
fairly and equitably determine the tax TiabiTity for the consolidated group for

the taxablie year, the following method of computation may be necessary.

135.5.1.1 A determination must be made as to the composition of
the West Virginia taxable income, identifying, to the extent included therein,
the +axahle ingcome of +the corperation or corporations subject to the Weast
Virginia Corporation Net Income tax for the entire filing period and the extent
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of +the idncliusion <therein of +the +taxable dincome of the corporation or
corporations that become taxabie on July 1, 1987. The total of those two
amounts should equal the West Virginia taxable income of the consolidated group.

A schedule showing the method usad to determine the composition of the
West Virginia taxable income must be attached to the West Virginia return filed.
For example, the schedule could show the federal taxable income of each
corperation as it was.included in the consolidated federal return. The federal
taxable income of each entity should then_be adjusted for filing requirements of
Wast Virginia Corporation Net Income tax Taw such as distribution within the
consolidated group of increasing and decreasing modifications to each entity as
applicable, The sum of the "West Virginia taxabie {income" of all entities
should equal the West Virginia taxable income on the consolidated return.

The tax computation schedule (Schedule G) of the 1887 West Virginia
return can be used to determine the tax 17ability, with modification. The West
Virginia taxable income used for _the computation on Tine 5 (A) and (B) should
only be that part of the total West Virginia taxable {income as eariier
determined to be the West Virginia taxable income of the corporation{s) subject
to the corporate tax for the entire taxable year. The West Virginia taxable
income used for the computatien on line 6 (A) should be the tctal West Virginia
taxabla income. The sum of_ these computations, after appiication of the pro
rate factor, is the tax Tizbility for the taxable year. .

§ 110-24-13b. Information Return For Corporations Electing To Be Taxed Under
Subchapter S. o .

13b.1 Every corporation electing to be taxed under subchapter § of the
Internal Revenue Code of 1986, as amended, shall on or before the fifteenth day
of the third month following the close of the taxable year file an information
return for each tax year, stating specifically the items of its gross income and
the deductions allowable, the names and addresses of all persons owning steck in
the corporaticn at any time during the tax year, the number of shares of stock
owned by each sharecholder at 271 times during the tax year, the amount of money
and other property distributed by the corporation during the tax year to each
sharehoider, the date of each such distribution, and.such other infermation as .
the Tax Commissioner may prescribe on the tax forms. Corporations faiiing to
file information returns by the due date as prescribed in this Section shall be
subject to a penalty of fifty dollars for each failure to file, with such
penalty being collected as other penalties are collected by the tax
commissioner, _ . I

§ 110-24-14. Time And Place For Filing Returns And Paying Tax.

14.1 A person reguired to make and file a return under this articie shall
pay any tax shown to be due by such return, without assessment, notice or
demand, to the tax coemmissicner on or before the date fixed for filing such
return determined without regard to any extension of time for filing the return.
Returns, statements, or any documents required to. be filed _under W. Va. Code
§ 11-24-1 et seq. and any payments required pursuant to Article 24, Chapter 11
of the Code of West Virginia; shall be mailed tc the State Tax Department in
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accordance with the Instructicns accompanying the returns or to the State Tax
Department; Accounting Division; Corporation Net Income Tax Section; Post Office
Drawer 1202; Charlestaon, West Virginia 25324-1202.

14.2 In circumstances where a remittance (or vremittances) of t{ax
accompanying, or relating to _a combined tax return for both the business
franchiss tax and the corporation net income tax s paid to the Tax Department,
whether in the form of separate checks for each tax or in the form of a single
check or in any other form, the remittance or remiitances of tax shall first be
applied against the taxpayer's corporation net income tax Tiability, and only
after the corporation net income tax 1iability has been fully satisfied will the
remainder of the said remittance or remittances. then be applied against the
business franchise tax liability.

§ 1i0-24-15. Signing Of Returns And Other Documents.

15.1 Any return, statement or other document required to be made pursuant
to this article shall be filed 9n accordance with instructions prescribed by the
tax commissioner accempanying such return. The fact that an individual's name is
signed tc a return, statement or other_document shall be prima facie evidence
for all purposes that the return, statement or other document was actually
signed by him. The fact that a return, statement or other document is signed by
an officer of a corpovration shall be prima facie esvidence for all purpcses that
such officer is authorized to sign on behalf of the corporaticn.

15.2 The making or filing of any return, statement or other document or
copy thereof required to be made or filed pursuant to this article, including a
copy of a federal vreturn, shall constitute a certification by the perscn,
corporation or officer making or filing such vreturn, statement or other document
or copy thereof that the statemenis contained therein are true and that any copy
filed i5s a true copy.

§ 110-24-16. Declarations Of Estimated Tax.
16.1 Requirement of decltaration.

16.1.1 Every corporation subject to tax under W. Va. Code § 11-24-1
et seq. shzil make a declaration of estimated tax for the taxabls year if its
West Virginia taxable income can be reasonably expected to exceed. ten thousand
dollars. - S : ,

16.2 Definition of estimated tax.

16.2.1. The term "Testimated . tax" rmeans the amount which. a
corporation estimates to be its income tax under W. Va. Code § 11-24-1 et seq.
for the taxable year, less an amount which such corporation estimates to be the
sum of any credits allowable against the tax.

16.3 Contents of declaration.
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16.3.1 The declaration shall contain such pertinent information as
the Tax Commissioner may by forms or regulations prescribe, including, but not
Timited tc, such detailed information as may be necessary to clearly reflect the
estimated West Virginia taxable income of the corporation for the taxable year.

16.4 Amendment of declaration.

16.4.1 A corporation may make amendments of a declaration filéd
during the taxable year.

16.5 Time for filing declaration.

16.5.1 . If the requirements of Subsection 16.1 are first met before
the first day of the fourth month of thes taxable year a declaration of estimated
tax of a corporation shall be filed on or before the fifteenth day of the fourth
month of the taxable year, except that if the requirements of Subsection 16.1
are first met :

16.5.1.1 After the last day of the third month and before the
first day of the sixth month of the taxable year, the declaration shall be filed
on or before the fifteenth day of the sixth month of the taxable year, or

16.5.1.2 After the Tlast day of the fifith month and before the
first day of the ninth month of the taxable year, the decTaration shall be filed
on or befere the fifteenth day of the ninth month of the taxable year, or

16.5.1.3. After the last day of the eighth month and before the
first day of the twelfth month of the taxable year, the declaration shall be
filed on or before the fifteenth day of the tweifth month of the taxable year.

16.6 Declaration of estimated tax of one hundred dollars or less.

16.6.1° A declaration of estimated tax of a corporation having a
total estimated tax for the taxable year of one hundred dollars or less may be
filed at any time on or before the fiftesnth day of the first month of the
succeeding taxable year. o B

15.7 Return as declaration or amendment.

16.7.1 If orn or before the fifteenth day of the second month of the
succeeding taxable year a corporaticn files its return for the taxable year for
which the deciaration is required, and pays therewith the full amount of the tax
shown to be due on the return:

16.7.1.1 Such return shall be considered as such corporation's
declaration, if no declaration was required to be filed during the taxable year,
but is otherwise required to be filed on or before the fifteenth day of the
first month of the succeading taxable year. '

16.7.1.2. Such return, if filed on or before such applicable date
shall be considered an amendment permitted by Subsection 16.4 if the tax shown
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on the vreturn 1is greater than the estimated tax shown in a declaration
preyiously made. o

§ 110-24-17. Payments Of Estimated Tax.
17.1 Installment payments.

17.1.1 _The estimated tax of a corporation with respect to which'a
declaration is required shail be paid as follows:

17.1.1.1 If the declaration is filed on or before the fifteenth
day of the fourth menth of the taxable year, the estimated tax shall be paid in
four equal installments. The first installment shall be paid at the time of the
filing of the declaration, and the second, third and fourth instaliments shall
he paid on the following 15th day of the sixth, ninth and twelfth months of the
taxable year, respectively.

17.3.1.2 If the declaration is filed after the 15th day of the
fourth month and not after the 15Bth day of the sixth month of the taxable year,
and is not reguired to be filed on or before the fifteenth day of the fourth
month of the taxable year, the estimated tax shall be paid in three egual
instaliments. The first installment shall be paid at the time cf the filing of
the declaration, and the second and third installments shall be paid on the
following 15th day of the ninth and twelfth months of the taxable year,
respectively.

17.3.1.3 If the declaration is filed after the fifteenth day of
the sixth month and not after the fifteenth day of the ninth menth of the
taxable year, and is not reguired to be filed on or before the fifteenth day of
the sixth month of the taxable year, the estimated tax shall be paid in iwo
equal installments. The first installment shall_be paid at the time of the
filing of the declaration, and the second shall be paid on the foliowing
fifteenth day of the twelfth month of the taxable year.

17.1.1.4 1If thes declaration is filed after the fifteenth day of
the ninth month of the taxable year, and is not required to be filed on or
before the fifteenth day of the ninth month of the taxable year, the estimated
tax shall be paid in full at the time of the filing of the declaration.

17.1.1.5 If the declaration fs filed after the time prescribed
therefor, or after the expiration of any extension of <time therefor,
subdivisions 17.1.1.2, 17.1.1.3, and 17.1.1.4 of this Subsection shall not
apply, and there shall be paid at the time of such filing all installiments of
estimated tax payable at or before such time, and the remaining installments
shall be paid at the times at which, and in the amounts in which, they would
have been payvable if the declaration had been filed when due.

17.2 Amendments of declaration by any corporation.
17.2.1 If any amendment of a declaration is filed by a corporation,

the remaining installments, if any, shall be ratably increased or decreased (as
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the case may be) to reflect any increase Or decrease in the estimated tax by
reason of such amendment, and if any amendment is made after the fifteenth day
of the ninth month of the taxable year, any increase in the estimated tax by
reason thareof shall be paid at the time of making such amendment.

17.3 Application to short taxable year.

17.3.1 This Section shall apply to a taxable year of less than
twelve months as.well as twelve month years.

[ERCT

17.4 Instaliment paid in advance.

17.4.1 Any corporation may elect to pay any instzllment of its
estimated tax prior to the date prescribed fer its payment.

§ 110-24-18. Extensions Of Time.
18.1 General,

18.1.1 The Tax Commissioner. may grant a vresasonable extension of
time for payment of ta¥ or estimated tax (or any instailment), or for filing any
return, declaraticn, statement, or other document required pursuant to this
article, on such terms and conditions as he may requirs.

18.2 Amount determined as deficiency.

18.2.1 The Tax Commissioner may exiend. the time for payment of an
amount determined as a deficiency for a peried not to exceed eightesn months
from the date designated for payment of the deficiency, and under excepticnal
circumstances, for a further péricd not to exceed twelve menths. An extension
under this Subsection may be granted only where it is estabiished to the
satisfaction of the Tax Commissioner that the payment of a deficiency upon the
date designated for payment would result in undue hardship. No extension shall
be granted if any part of the deficiency is due to intentional disregard of
rules and regulations or to fraud.

18.3 Claims in bankruptcy or receivership proceedings.

12,31 Extension of time for payment of any portion of a claim for
tax allowed in bankrupicy, receivership or similar proceedings, which is unpaid,
may be granted subject to the same provisions and limitations as in the case of
a deficiency in such tax.

18.4 Furnishing of security.

18.4.1 _ If any éxtenhsion of time is granted for payment of any tax
or deficiency, the tax commissioner may require the taxpayer to furnish a bend
or ather security in an amount not_exceeding the amount for which the extension
of time for payment is granted on such terms and conditiens as the Tax
Commissioner may reguire. i
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§ 110-24~-19. Requirements Concerning Returns, Notices, Records And Statements.

19.1 General. o o

19.1.1  The Tax Commissioner may set requirements as to the keeping
of records, the contents and form of returns and statements, and the filing of
copies of federal income tax returns and determinations. The Tax Commissioner
may require any corporation, by notice served upon such corporation, to make
such vreturns, vrender such statements, or keep such records, as the tax
commissioner may deem sufficient to show whether or not such corporation fis
1iable undar this article for tax.

19.2 Information of source.

19.2.1  The Tax Commissioner may prescribe instructions requiring
returns of information to be made by any person, including Tesszes or mortgagers
of real or personal properiy, fiduciaries, employers, and all officers and
employees of this State, or of any municipal <corpofation or political
subdivision of this State, having the control, receipt,
nayment of interest, rents, salaries, wages, premiums, annuities, compensations,
remunerations, emoluments or other fixed or determinable gains, profits or

income, except interest coupons payable to bearer.
19.3 Notice of qualifications as receiver, etc.

19.3.1 . Every_receiver, trustee in bankruptcy, assignee for benefit
of creditors, or other like fiduciary shall give notice in writing of his
gualification as such to the. Tax Commissioner within 80 days of qualification,
and shall attach a copy of his appointment as such fiduciary to such written
netice. Notice shall be sent to: The State Tax Commissioner, P. 0. Drawer
2389, Charlaston, WV 25328. _ _

19.4 Federal return information.

19.4.1 Az part of a full and complete tax return, the taxpayer
shall provide: o ]

19.4.1.1 A copy of pages “one through four of its federal
corporation income tax return, as_ filed with the Internal Revenue Seryice. for
the taxable year; and

19.4.1.2 If a consolidated. .federal income tax veturn is filed
for the taxable year:

19.4.1.2.a Supporting schedules showing the
consolidation of its income statement and balance sheets, including schedules
supporting any eliminations and adjustments made to the income statement and
batance sheeats;
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19.4.1.2.b A copy of Federal Form 8Bl as filed with the
Internal Revenues Service and supporting schedules displaying any subsidiary
corporaticns in which the taxpayer has.stock cwnership and

19.4.1.2.¢ A statement explaining the relationship and
differences, "if any, between the income statement and the balance sheet reported
for federal consolidated filing purposes and the fncome statement and the
balance sheet reported to this State under the tax fimposed by W. Va. Code
§ 11-24-1 et seq.

§ 110-24-20. Report Of Change In Federal Taxable Income.

20.1 If the amount of a taxpayer's federal taxable incomes reported on its
federal income tax return for any taxable year is changed or corrected by the
United States Internal Revenue Service or other competent authoriiy, or as the
result of a renegotiation of & contract or subcontract with the United States,
the taxpayer shall file an amended West Virginia return to report such change or
correction in federal taxable income within ninety days after the final
determination of such change, correction or renegotiation, or as otherwise
required by the tax commissioner, and shall concede the accuracy of such
determination or state wherein it s erroneous. Any taxpayer filing an amended
federal fincome tax return shall alsc file within ninety days thereafter an
amended return under this article, and shall give such information as the Tax
Commissioner may require. The Tax Commissioner may by regulation prescribe such
exceptions to the requirements of this Secticn as he deems appropriate.

§ 110-24-21. Change Of Election.
21.1 General.

21.1.1 Any elections made by a taxpayer in determining 1its
corporation net income tax 1iability may be revoked, unless expressly stated by
statute to be irrevocable. '

21.2 Net coperating losses.

21.2.1 Where a taxpayer elects to carryback a net operating Toss
and such taxpayer had taken a business and occupation tax credit or severance
tax credit in a prior yesar to which a net operating loss is carried back, such
taxpayer may elect instead to..take a deduction for that prior year. A taxpayer
may make such an alection for only_those tax .years for which the general statute
of Timitations for filing amended returns ¢laiming a refund as prescribed by
W. Va. Code § 11-10-14{1) has not run. '

§ 110-24-22. Reserved For Future Use.
§ 110-24-23. Credit For Consumers Sales And Service Tax And Use Tax Paid.

23.1 The tax imposed by W. Va. Code § 11-24-1 et seq. shall be subject to
the credit set forth in Section-nine~br-articte-fiftean-of-this-chapter W. Va.

64




State Tax Department _ o
Title 110 . T T nTmm T s s T T T
Series 24

Code § 11-10-%b, and the credit set forth in Section-three-b b——artfc%e fTFteen n
of-tnts-chapter W. Va. Code § 11-15-3D. T T

S M T - e —

§ 110-24-23a. Cred1t For Qua11f}ed Rehab111tated Bu11d1ngs Investment

A credit against the tax imposed by the prov1swons of W. Va Code article

24, chapter 11 shaT1 be a11owed as_ fol]ows

ol g GRS sE T L = =

23a.1 Certified historic  structures. - For certified historic
structuress, the credit is egual to ten percent of gualified rehabilitation
expenditures as gefined in § 47(ci(2), Title 26 of the United States Code, as

amended. This credit is éva13ab1e‘ for both residentiai and nonres1dent1a1

buildings Tocated in thws State trat are rev1ewed ‘and approved for this credit
by the West Virginia Division of CuTture "and_ History and designated by the

National Park Service. United States Department of the Interior as ”cert;fwed_

historic building," and further def1ned as a "qualified rehabilitated building,"
as defined_under § 47(cy(1), Title 26, of the United States_ Code, as amended

§ 110-24-23b. Definitions.

23b.1 "Certified historic structure means any bu11d1ng jocated in this

State that is listed individually in the National Reqwster of Historic Places or

located in 2 regwstered hwsuor1c d1sbr1ct “reviewed by the West Virginia

Division of Culture and History and certified by the Nat1ona? Park Service as

being of historic squ?uwcance to the dwstrict

_ Sl

23b.2 "Cortified rehabilitation" mezns any rehabilitation of &

certified historic structure tnat is reviewed by the West Virginia Division of
Culture and History, and certified by the National Park Service as being
consistent with the historic character of the property and where applicable,

the district in which it is 70cated T S S AR T
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23b.3 "Historic district” means any district that 1is Tisted in the

National Register of Historic Places or designated Under a state or igcal
statute whicgh has been cert1f1ed as contafn1nq griteria ‘which w111 substant1a11y

achieve the purpose of Dreserv1nq “and rehabilitatinc bu11d1nqs of significance

to the district and which is certified as substantially meeting all of the
requ1rements for 1wsb1nq of d]SbTTCtS in tne Natxona] Reg1ster of Hlstorwc

Places. _ __ 7 i e —=

23b.4 "Historic  preservation _certification  application® means
application Tforms pub11shed by the MNations] Park Seryicz, United States
Department _of the Tntertor Parts 1 2 and 3 Form No 10- 168.

=R S

23b.5 - "Secretary of the interior standards" means standards and
guidelines adopted and pub11shed Dy “the National Park Service, United States

Department of the Interior, for "ehab111tqt1on of hwstor1c propert es.

23h.6 "State historic preservation o;fwcer means the State official

designated by the Governor pursuant 10 Drov1s1ons in the Nat onal Historic
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Preservation Act of 1966, as amended and further defined in W. Va. Code

§ 29-1-6. . T T

§ 110-24-23c. Procedures. .

L i e R e e

23c.l . Application and processing procedures for provisions of this
section shall be the same as any required under provisions of Titie 36 of the
Code of Federal Regulations, Part 67, and Title 26 _of the Code of Fedardl

Regulations, Part 1. _ Successful ‘Eomp?etwon 5f & pistoric preservation

certification__application_shali automatically aqualify the applicant to be
considered for tax credits undsr this Section, -

==L - —— - Tl ael it

23c.2 Successful certification by the Nationad Park Servwce of a

rehabilitation of a _building that results in ‘such buw1d11q being a "qualified
rehabilitated buiiding” Within the meaning  of § 47(c)(_) Title 26 of the United
States_Code, and amendments thereto shall automat1ca1Ty qua11fy the app11cant

role in the app11c§t1on prccedure sha]] be 1denb1ca1 to “that in Title 36 of the
Code of Federa] Requ}gﬁlpns, "Part 67, and Title 26 of the Code of _Federal
Regqulations, Part 1.

———— = e i o — o e s s e o - e

23¢.3 .. No tax credit shall be allowed or taken by any taxpayer under
W. Va, Code §§ 11-24- 23a, 23§_ 23c 23e or 23t for rehab111tat1on expenditures
made prior to June 6, 1996.

§ 110-24-23e. Carryback, Carryforward. X
Z23e.1 Any unused portion of the credit for qualified rehabilitated
buildings investment authornzed by W. Va. Code "§ 11-24-23a which may not be
taken in the taxable vyear to whwch the credit app11es shall qualify for
carryback and carryforward treatment subject to the identical general provisions
under & 39, Title 26 of the United States'Code as amended Provided, That the
amount of such credit taken in a8 _taxable year shal] in no event exceed the tax

liability due for ihs taxab?e year.

§ 110-24-23f. Termination Of Credit By law.
237.1 The tax credit allowed by W. Ya. Code § 11-24-23a shall be
terminated on_December 31, 1994, unless review of the tax credit shall be
undertaken pursuant 10 the Drovisions of W, va. Code §8 4-10-9, 10 and 1I:
Provided, That for those rehab111tat1on progects for “which a completed Part 2
(Descr1pt1on of Rehabilitation) of  tihe h1510r1c preservation certification
appiication was filed with the West Virginia D1v1swon of Culture and History
Drior to that date and subseguently zpproved in accordance with W. Va. Code

§ 11-24-23c, the credwt shall continue to be a]?owed pursuant to W. Va. Code
article 24, chapter 11. i )

e d - ——— o — e E—

§ 110-24-24.  Credit For Income Tax Paid To Another State.

24.1 Effective for taxable years beginning on or after January 1, 1991, and
notwithstanding any previsigng of the West Vnrq1n1a Code to the contrary, any
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financial organization, the business activities of which take place, or are
deemed to take p]ace ent1re1y within this State, shall be a?Iowed a credit

against the tax imposed by W. Va. Code article 24, _chapter 11 for any taxable

year for taxes "naid to another_ state or Do?wtﬁcaT subd3v151on unereof That

credit shall be equaj in amount to the Tesserﬂof

T At e D B e

24.1.1 The taxes such financial organization shall actually have
paid, which payments were made on or “hefore “the f111nq date of. the annua1 return
recuired by W. Va. Code articie 24, chapter 11 to any other state or political
subdivision thereof “and wh1ch tax was based upon or measured Dy the financial

organizaticn's net income and Qaé patd w1th respect uO the same taqu1e vear, or

24.1.2 The amount of such tax the financial organization would have
paid if the rate of tax imposed by W. Va Code ‘article 24, chapter 11 is appiied
to the tax base determined under the 1aw of such other state or political
subdivision. T

Any additional payments of such ftax to other states, or %o political
subdivisions thereof, by a financial organization described in Section 24 and

the subsections therecf of these fequlatwopshéand any_refunds of such taxes,
made or rece1ved by such f1nanc131 organization with respect to the taxable
year, but after the due date of the annua? return required by W. Va. Code

article 24, chapter 11 “for the taxab?e year, 1nc1ud1ng any extensions, shall

Tikewise be accounted for in ihe taxapie vear in which such add1u10na1 payment'

is made or suych refund is. rece1ved by the .1nanc1a? orqanwzatnon

§ 1i0-24-25. Liability Of Successor. - If dny person sells out his or its
business or stock of goods, or ceases doing business,_any tax, agditions to tax,

penalties and interest shall become due’hnd payab]e 1mmedwately and such person
shall, within uh1rty'days “arter se171nq Ut hws or 1ts Business or sitock of
goods or_ceasing to do business, make a f1na1 return or returns and pay any tax
or taxes which may be due. The unpaid amount of any “such tax sha?I be a 1ien

upon the property of such person. The succes;or .in _business of any person who

se]ls out .a business or stock of qoods d? ceases downq business, shall be

perscrally liable for. the payment T of tax, additaons to tax,' penaities and

interest unpaid after gxp1rab1on “of the thwrty (30} day per1od a11owed for
payment by the predecessor. '

i maa s " B - - — — - -

25.1 the term "successor”" means any person who directly or findirectly
purchases, acqu1res or succeeds to LhE business ar the stock of qoods of any

person auitting, _seI]1nq or otherwise dispos1ng of” a business or stock of

goods.  The purchase or acouisition of a bus1ness mcy give rise to  suUccessor

1iability whether the consideration ws noney,_ Droperty, assumptlon of

1iabilities or cancellation of 1ndebtadness

— ErAN 2

25.2 The 1fability of a successor arises from apy sale, transfer,

assignment or Ouher acqu1s1twon oF = business or siack of goods. 'A persan wha

purchases or acqu1res a_portion of a bus1ness or “stock of goods may become

1iable as a successpr wnere he ‘burchases or acqu1res substant.a17y aT? of the

business assets or stock"of qoods of sugh business. If two or more persons
purchase or acquire & bus1ness or StOCA skl qoods their 11ab111_y as_sUCCessor
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is in proportion to the valug of the business assets or stock of qoods acqu1red
by each person. ST = oo S _

e C Tl Bl i R e T L R S T

25.3 The business assets _include all assets of 2 business pertaining
directly to the conduct of the. buslness “Business @sseis include real propertg

or any interest therein; tanq1b1e personaT property."1nc1ud1nq fnxturesl',_

equipment, machinery. furn1ture and ven1c1es, “and intangibie property, including

accounts receivable, contracts, business . name, business goodwill, customér

Tists, delivery routes patents, trademarks or copyr1qhts Any asset owned by a

corporation is & business asset. 'Stock of gocds" means  the inventory or
merchardise that the taxpayer is in the business of selling, but does not

include fixtures, equ1pment machwnery or vehicles used 1n connectnon with such
business. o SRR - )

25.4 If any taxpayer operates more than one business, each at_separate
locations, and each 1ocat10ﬁ__be1nq reguwred to Wave & separate business
req1strat10n cert1f1cate aach busnness 1ocatwon Gs a separate business’ "and has
a_separate stock of qood§ _and separate business assets “for purposes  of
determining successor 1iability. The cessation of business at any one location,
or the sale of the business. assets or. stocE of qood§ of any one location, may
restult in _successor 11ab117ty A successor "of the business or stock of goods of
any business location is subject to liability as & successor with respect to the

tax attributable to_that jocation even if he does ngt purchase the bus1ness or
stock of goods of all the Tocations. '

P ———= v = = S
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25.5 The change in the form of & business will generally give rise to
successor liability. A change in the form of a business wgp]dﬁjnc1ude ‘changes

such as the vo?untargﬂgr 1nvo1untary d1ssoTut10n of a cerporat1on the merger or
fbrmat1on of a partnersh1p from

ety P =i M

consolidation of two or more corporat1ons or the

_____ ——m= T ST A e T e

ong or more cornoratwons

S omar. csehe cweet D wiogoi. _
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25.6 Successor liability does not arise in connection with sales or
transfers pursuant £o: 'assﬁqﬁments for the benef1t of credwtors, “deeds of trust,
security interests, conditional sales, statutory Tiens, or Judqment liens: or
sales or transfters by persona1 representat1ves executors adm1n1strators,

racejvers, truspeg; oy _any pub?wc officer, unless the previcus owner receives
purchase money Trom the tran 1STer G or ¥ sale. Any bus1ness operated under Title 11
of ithe United States Code wh1ch js purchased or acqu1red by another person

shall nct _give r1se to successor 1abw11ty

= TE T v Re aiiems b g Se. o Tu o

25.6.1 . If a business or stock of goods 7s yoluntarily soid or

transferred to a credntor and the creditor “operates the business, the creditor
is a successor. 1f the creditor does not operate the bus1ness or operates the
business in 17qu1dae10n with the so1e purpose tq‘recover wts debt the cred1tor

——— = PO v R ST o

is not & successor. .
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25.7 The purchaserqgf the business or stock of goods in_an_arms-length
transaction will be released from 11ab1Tﬁty if he w1ehho1ds from the purchase
price an amount sufiicient 1o cover the. tax 1izbility of “the seller or former
owner, and pays such 1iabilizy in_ full, inciuding all app?1cab1e penalties,

additions to tax and interest or if fﬁe se]Ter obtzins a cert1f1cate from the _

[ R e — -
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Tax Depariment stating that no_taxes are due from the seller or former owner.

The issuance of such a Certificate is. _hereby deemed by these regulations to be a
disciosure of tax return informaticon to 2 “person having & material interest

pursuant to W. Va. Code & 11-10-5d{7). Disclosure of such information on the

refusal to d?sc]ose such information sha]? be ent1re1y d1scret1onary with the

Tax Commissioner. Purchase nrice is not limited %o cash transferred to the

seller. but includes any consideration 7lowing_directly or indirectly to a .
seller. s -

25.7.1 . The requirement to withheld does not necessarily mean_ to

retzin  eor  held phys1ca1 assets, but  means dea11nq “with the purchase
consideration_in_such a manner as to deny the ‘seiler the benefit of the purchase

consideration and 0 make it_availablie to the State for the saf1sfact1on of the
tax Jiabiiity.

25.8 The Tiability of a successor extends to taxes incurred in the course

of operation of the business.by the former owner and any successor liability of
the former owner. the fiability may include any T1ab111ty cf the former owner
for tax, interest, additions to tax. and penaities that is due and payable, and
any such iiability that s s not due and payable because the former owner has not
filed tax returns at the time required by Taw. The 1izbility “includes all
taxes, penalties, interest, and additions to tax, whether assessed or unassessed
againsi the former owner, withoUt ragard to whether a tax_lfen has been issued
or perfected against the former owner. _ If any former owner is_given a’
certificate from the Tax Department statﬁnq that no taXes_ are due from his
former owner, then the successor shall only be liahle for the tax 1iability of

his former owner nct covered by the sawd certificate.

25.8.1 _The 1iability of a successor includes taxes that are
required by law to be paid prior to the sale or transfer of the business or

stock of goods, even if the 1iability of the former owner is not determined at

the time of the sale or transfer. However, if an audit conducted after the sale

or transfer shows a deficiency for per1ods prwor to the sale or transfer, the

deficiency is a liability of the former owner and a 11ab171ty of the successor,

25.9 The 1iability of a successor in business is not limited to the amount

of purchase money, or c0n31derat1on received by the former owmer uniess the

successor avoids Jiability cor Timits 17ability by one “or more of the fo11ow1nq

methods. I1f the purchase of a_husiness or SLocK of “gocds is an arms-length

transaction, the purchése% may avoid any sUccessor 1wab111ty by requ1r1nq the

seller to produce a receipt frem the Jax Commissioner showing all taxes of the
seller have been paid. If the purchase of a business fs an arms-length

transaction, the purchaser may T1m1t"éuccessor 11ab111ty by w1thwo1diﬂq enough

of the purchase money to satisfy the tax liability of the se] ler. If the

purchase or transfer of a business or stock of qoods'1s not an_arms-lengih

transaction, the purchqser or transferee may avoid any succassor 11ab1T1ty by
requiring the seller or transferor to produce a receipt from _the Tax

Commissioner show1nq 211 taxes'of the se?Ier or traﬂsferor have been paid.

25.10. . The liability_of a successor is determined by law and cannot be

avoided or altered by contracts or aqreements between the former cwner and
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successor, Thus, a contract or_ other aqreement provwd1nq that the purchaser

of the former owner, or that the former owner has no tax 11ab111ty. dees not
aiter the 1iability of the stccessor.

S e P T . = - -

25.11 The liability of a successor may be determined or estimated and

an assessment made against such successar. An assessment. against a successer is
considered to be a proceed%nq for The coliection of’ﬁhe tax 1iability of the
former owner. ILf the liability of the former owner is determined to be due by
an assessment wh1ch _has become f1na1 an asse§ément against a successor must be
made within five years after “the date on which the former owner “filed its annual
return, or if neo annuaj return is required, f?ve years “after the Tatest

periodical return required to be filed in any year is filed.

§ 110-24-26. Priority of Tax in Distributions of Property and Estates.

26.1 In the distribution, voluntary or compuTsory, in_ receivership,

bankruptcy cor otherwise, of the properiy or estate of any person, all taxes due

and unpaid under W. Va. Code § 11-24-1 et seq, sha]] be paid from the first
money available for distribution in prioriiy to “a11 claims and liens except

taxes and debts due the United States which under federa1 Taw are given priority

over the debts and liens created by this article. Any person charqed with the

administration or dwstr1but1on of any such. propergy or estate who shall viclate
the provisions of this section shall be persona]?y 1iabTe for any taxes accrued
and unpaid under_ this article which are charqeab?e aqa1nst the person whose

property or estate is 1n adm:n15trét1on or dqstrwbut1on

26.2 There is a priority for all unpaid corporation net income tax in

distributions of the property or estate of any persoh' “and the tax myst be paid

from the first money available for distribution in priority to 217 other claims

and liens, except taxes and debts due the United States.

26.2.1 The distribution of property subjesct to federa] tax liens is
subject to the priority of such 11eﬂs provided in the Interna? Revenue Code.

26.2.2 The distribution___of property in federal bankruptcy

proceedings is subject to the priorities of debts and liens provided in the
United States Bankruptcy Code (11 U.S.C. § 101 et seq.),

26.2.3 This priority applies to the amount of tex, fnterest,
additions to tax, and penalties. _ '

26,3 The priority applies to all distributions of the property gr estate of

any person. A "distnibution” of properiy or ap estate is the sale or transfer
of the property, or the disbursement of money resulting from _the sale or

transfer of the property or estate of any perscn. The priority appiies to all
distributions of a major part or substantial part of ghe “property or estate of
any person. Distributions include, but are not i1imited to. the transfer of

nroperty or disburssment of proceeds of sales of property by any executor,

adminfstrator, receiver, trustee, fiduciary, special commissioner, or any pub]wc

officer under jjﬁftfg];prqgessr and distributions in any procéedings such as
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bulk sale, Tliguidation sale, estate sale, assignment for the benefit of

creditors, intepleader action. and admwn1strat1ye or Jud1c1a1 proceed1nq for the

dissolution of a parthersh p or corporat1on

T e e i T e TR e Ta T [,

26.4 The priorfty does not apply to transactions that de not constitute

distributions of prope[g[___ihese'trahsacLaons “incilude the sale, transfer or

liguidation of less than a substantial part of the property of any personm: the
sale or transfer of property in the ordinary ¢ course of the bus1ness cf the gwnér

of the property, szjes or _transfers of _any property by tha owher or for 7

consideration payab?e to the owner by “the purchaser or_ transferee

26.5 This priority applies_to the dwscr1but1on of all property, including

but_not limited to real nroperty or_any inierest. there1n tanq1bTe personal

property, inlcuding fixtures, equipment, machinery, furniture and - veh1c1es.
intangible property, ir inciuding accounts raceivable, contract r1qhts bank

accounts, stocks, bonds; and the proceeds from ihe saTe or liguidation of any

o e a1

such property.
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26.6 This priority requires payment of the tax from the first money that is

available for dastr1but1on to lienors, credwtors benef1c7arnes,‘or any other

perscn, after Dayment of costs, commissions, fees and any other expenses

incurred in the preservation, storage, liguidation, or transportat1on of _the

property or estate. . e

—_—TE £ —— = e e e

26.7 The debt or claim for taxes has priority over a11 cia1ms and liens,

except debts due the Unfted States.. . . . ... .

26.7.1 Claims subject to this priority include any debt or

obligation, licuidated or unliguidated, that does not constwtute a tien upon the

property or estate. . - ooniie o e e

26.7.2 Liens subject to this priority include any charge or

encumbrance on the property or estate for payment of any claim, debt Qr

obligation, such as a deed of trust, Judqment I1en security 1nteresn vendors

1ien, executieon_lien., tax 15gn, mechanics izen 1and1ords 1ien and mun1c1paT

1ien.

26.7.3 The priority of the corporation net income tax clebt in such

distributions 1s not determwned by the presence or absence of a perfected notice

of tax Jien, by the presence or abserce of a 'per¥ecLed Tien securing any

competing c?a1m or_ debt or_ by the order 10 whwch any such compet1nq 11ens were
perfected. ' o T

§-110-p24-24 § 110-24-27 through § 1i0-24- 39‘_Reserved For Future Use.

§ 110-24-40. Severability.
40.1 Severability.

40.1. If any provision of these regulations or the application
thersof shall for any reason be adjudged by any court of competent jurisdiction
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tp be dnvalid, such Judgment shall not affect, 1mpawr or invalidate the

remainder of said regulations, but shall be conf1ne& n its. oparation to the
prevision thereof d1rec»?y involved 1in the controversy 1n'wh1ch such Judqment

shall have_ been rendered _and the app11cab1?1ty of such prov151an o other

§ 110-24-41. General EﬁpquureiAnd Administration.

41.1 Each and every provision of the "West Virginia Tax Procedure and

Administration Act' set forth in W. Va. Code § 11-10-1 et seq. shall apply te

the tax 1mposed'by these requlations with 1ike effect as 1f said act were

applicable only fo the tax imposed by ! these requ%auvons W. Va., Cods article 24,
chapter 11 and were set fprth wn “extenso in tht £~ artfc%e twenty four W Va Code
article 24, chapter 11. '
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