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Dear Mr. Hechler:

In accordance with W. Va. Ccde § 292A-3-9, the State Tax
Department 1is today £iling in the State Register the agency
approved legislative rule which governs the Business Franchise
Tax. C— R . . :

This rule 1is promulgated pursuant to autheority granted in
W. Va, Code §§ 28A-3-15 and 11-10-5.

This legislative rule was filed in the State Register as an
emergency legislative rule on July 10, 1987. A public comment
pericd ccmmenced on the day of filing and continued until 5:00
p.m. on August 10, 1887. Public comments were received. Minor .
modifications were made to the rule subseguent to being filed as
an emergency legislative rule. : : :
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§ 110-23-1 Teneral,

1.1 Type of Regulaticn. - These regulations are leg.slatlve regulations as
defined in W. Va. Code §§ 29A-1-2(d) and 29A-3-15.

1.2 Scope. - These legislative regulations explain and clarify the West
Virginia business franchise tax set forth at W. Va. Code § 11-23-1 et seg.

1.3 Authority. - These legislative regulations are issued under the
authority of W. va. Code §§ 11-10-5, 292-3-15.

1.4 Filing Date. - These legislatlve regulations were promulgated and
filed as emergency legislatiVe requlations in the State.Register on July 19,
1987 and refiled as agnecy approved legislative regulatlons on August 14, 1987.

1.5 Effective Date. --These leglslatlve regulations beccme effectlve upon
passage by the Legislature.

1.6 Citation. - These legislative regulations may be cited as 110 C.S.R.
23, § (1e87).

§ 110-23=2 .. ~General Querview.

2.1 The business franchise tax is imposed on partnerships, as defined in
Section 3.19 of these regulations, and corporations, as defined in Section 3.8
of. these regulations, beginning July 1, 1987. The tax Iis imposed upon the
privilege of deing business in the State cf West Virginia or cwning or leasing
property having its business situs in the State. The tax is not an ad valorem
property tax.

2.2 The measure of tax is the "capiltal" of the partnership or corporation,
as defined in Section 3.4 of these regulations. If the taxpayer is taxable in
more than one state, its capital must be apportioned using a four factor formula
(property payroll end sales) in which the sales facter is double weighted and
the denominator is four. The tax rate is .55 percent of the adjusted and
apportioned capital of the taxpayer. The minimum tax is $50.00.

2.3. The tax is an annual tax, 90 percént of which must be remitted in
installment payments during the taxable year by taxpayvers having an estimated
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tax lisbility of more than $12,000.00. The taxable year is the same as the

taxpayer's taxable year for federal income tax purpceses. The annual return of
corporations is _due on March 15th of the next taxable year, and the annual
return of partrerships is due on April 15th of the next taxable year in the case
of calendar year taxpayers. Declarations of estimated tax are due from calendar
year taxpayers on April 15th of the current taxable year at which time
one-fourth of the estimated tax must be remiftted. Remaining installiment
payments are due June 15th, September 15th and December 15th for such calendar

year taxpayers.

2.4 Credit is allowed against the tax for the payment of West Virginia
severance taxes and West Virginia kank shares taxes. Credit is alsc allowed for
West Virginia business franchise taxes paid by subsidiaries, and, beginning on
July L, 1988, credit will be allowed for business and occupation tax paid.

2.5 Certain partnerships and corporaticons are exempt from the tax. This
includes entities exempt from federal income taxes; insurance companies which
pay the State premiums tax; farming partrnerships and corporations and joink
ventures which are not required to file federal partnership income tax returns
wder Section 761 of the Internal Revenue Code.

2.6 The business franchise tax is administered under the West Virginia Tax
Procedure and Administration Act, W. Va. Code § 11-10-1 et seq. Criminal
penalties appllcable with regard to administration of the business franchise tax
are found in the West V:Lrgmla Tax Crz_mes and Penalties Act W. vVa. Code

§ 11-9-1 et seq. S o

§ 110-23-3 Definitions.

3.1 Ceneral. - When used in these regulations, terms defined in this
section shall have the meanings ascribed to them herein unless a different
meaning is clearly required by either the context in Wthh the term is used, or
by specific definition.

3.2 Business Franchise Tax Act. - The term "Business Franchise Tax Act"
means the tax imposed by Article 23, Chapter 11 of the West Virginia Code of
1931, as amended. :

3.3 BEusiness Income. — The term "business income" means income arising
from transacticns and actlv1ty in the regular course of the taxpayer's trade or
business and includes iricome~from tangible and intangible property if the
acquisition, management and disposition of the property constitute integral
parts of the tawxpayer's regular trade or business cperations.

3.4 Capital. - The term "capital" of a taxpayer means:

3.4.1 In the case of corporations, except electing small business
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cerperations, the average of the beginning and ending year balances of the sum
of the £éllowing entries from Schedule L of the "Federal Form 1120," as filed by
the taxpayer with the Internal Revenue Service for the taxable year:

3.4.1.1 The amount of all common and preferred stock of the
taxpayer; '

3.4.1.2 The amount of paid-in or capital surplus;

3.4.1.3 The amount o©of retained earnings, appropriated and
unappropriated;

3.4.1.4 ILess the cost of treasury stock.

3.4.2 S Corporations. - In the case of an electing small business
corporation, the average of the beginning and ending year balances of the sum of
the following enfries from Schedule L of the Federal Form 11205, as filed by the
taxpayer with the Internal Revenue Service for the taxable year:

3.4.2.1 The amount of all stock of the taxpayer:;

3.4.2.2 The amount of pald-in or capital surplus;

3.4.2.3 The amount of retained earnings, appropriated and
unappropriated;

3.4.2.4 The amount of shareholders' undistributed taxable
income;

3.4.2.5 The amount of the accumilated adjustments accounts;

3.4.2.6 The amount of the other adjustments account;

3.4.2.7 ILess the cost of treasury stock.

3.4.3 Partnerships. - In the case of a parthérship, the average of

the beginning and ending year balances of the amount of partrners' capital
accounts from Schedule L of Federal Form 1065, as filed by the taxpayer with the
Internal Revenue Service for the taxable year.

3.4.4 ‘Additional Ttems in Capital. - The term “capital" for
purposes of the business franchise tax includes such additicnal items from the
accounts of the taxpayer as the Tax Commissioner may by regulation prescribe,
which fairly represent the net eguity of the taxpayer as defined in accordance
with generally accepted accounting principles.

3.4.5 . Allowance for Certain Government Obligations and Obligations
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Secured by Residential Property. -~ As to both corporations and partnerships,
capital must be multiplied by a fraction egual tc one minus a fraction:

3.4.5.1 The numerator of which is the sum of the average of the

monthly beginning and ending account balances during the taxable year (account

palances to be determined at cost in the same manner as obligations, investments

and lecans are reported on Schedule L of the "Federal Form 1120" or Federal Form
1065) of the following:

3.4.5.1.2 Cbligations and securities of the United States,
or of any agency, authority, commission or instrumentality of the United States
and any other corporation or entity created under the authority of the United
States Congress for the purpose of lmplementhg or furthering an objective of .
national policy;

3.4.5.1.2.1 - The term "obligation," for purposes of
Subsection 3.4.5.1.a, means a direct obligation of one of the enumerated
entities. issued under law for valuable censideraticn, and includes bonds, notes,
certificates of indebtedness, Treasury bills, and interim certificates issued
for an obligation. It does not include, for example, an overpayment of federal
income tax.

3.4.5.1.a.2 The term "obligations and securities of
the United States or any agency, authority, commisslon or instrumentality of the
United States and any other corpecration or entity created under. the authority of
the United States Congress for the purpose of implementing or furthering an
objective of national policy" means direct equity securities of any such agency,
authority, commission, instrumentality, corporation or entity; or direct
chligatiocns of the United States government or any such agency, authority,
commission, instrumentality, corporation or entity whereby any such entity is
the obligor. Okligations or securities for which the federal government or any
such agency, authority, commission, instrumentality, corporation or entity acts
as a mere guarantor, rather than the direct cbligor, shall not constitute
obllgatlons or securltles of the United States or any such agency, authority,
commission, Iinstrumentality, corporation or entity for purposes of the West
Virginia business franchise tax and these regulations.

3.4.5.1.a.3 Example: Financial instruments issued by
private institutions obliged to make timely payment of principal and interest
which are guaranteed by a federal agency that pledges the full faith and credit
of the United States to guarantee the timely payment of interest and principal
if the issuer defaults are not cbligations of the United States or any agency,
authority, commission or instrumentality of the United States or any corporation
or entity created under the authority of the United States Congress. The
federal agency bears only a secondary and contingent obligation to pay, and thus
is a guarantor rather than an obligor.
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3.4.58.1.b Chligaticns of the State of West Virginia or any
political subdivision of the State of West Virginia;

3.4.5.1.¢ Investments or lcans primarily secured by
mortgages, or deeds cof trust, on residential property located in the State of
West Virginia and cccupied by nontransients;

3.4.5.1.c.L The term "residential property"” means an
abode and dwelling for human habitation intended to be inhabited for a
permanent or indeterminate and lengthy ‘period of time. ‘The term does not
include hotels, motels, inns, motor inns, lodges and similar short-term lodging
accommodations, but does include apartnants condominiums, single family
dwellings, multiple family dwellings, apartment complexes, nursimg homes and
housing dsvelopments. This term shall include property primarily used as such
an abode and dwelllng without regard to whether the property is alsc. used for
commercial purposes, sc long as it is primarily used as a residence.

3.4.5.1.c.2 The term "nontransient” means natural
persons, rather than corporations, who own their residence or who have a lease
for their residence which has a primary term of not less than ninety days or
such persons who hold a weekly or menthly pericdic tenancy or a tenancy at will
in their residence but who have resided at the residence for a pericd of more
than eighty-nine days. : ' -

3.4.5.1.d And loans primarily secured by a lien or security
agreement on residential property in the form of a moblle home, modular home or
double-wide, ~located in the State. of West Virginia and occupied by
nontransients.

3.4.5.1.8.1. For purpcses of this subsection, the
term "lien or securlty agresment” shall include a uniform commercial code
security interest agreement.

3.4.5.1.e The term "investments cor leans primarily secured
by mertgages or deeds of trust, on residental property” shall include
construction loans for the constructlon of residental properiy so secured.

3.4.5.2 The dencminator of which is the average of the menthly
beginning and end1ng account palances of the total assets of the taxpayer which
are shown on Schedule L of the "Federal Form 1120," as filed by the taxpayer
with the Internal Revenue Service or, in the case of partnerships, Schedule L of
Federal Form 1065, as £iled by the taxpayer with the Internal Revenue Service,
or "in the case of taxpayers not recuired to £ille such schedules or forms with
the Internal Revenue Service, the pro forma version thereof.

3.4.5.3 For purposes of this. regulation, the average of the
monthly beginning and ending account balances shall be determined for any given
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account by adding the account balance on the first day of the month to the
account balance on the last day of the month and dividing the resulting sum by
two. The averages resulting from this procedure shall, for each of the 12
months of the taxable year, or, in the case of short taxable vears for the
rumber of months in the taxable vear, be added together, and the sum shall then
be.divided by 12 in the case of taxable years having 12 months, or shall be
divided by the number of months in the taxable year for short taxable years.
The resulting figure shall be the average of the monthly beginning and ending
balance for any account described under this Section of the these regulations.

3.4.5.3.a Wnen a taypayer maintains records insufficient to
clearly establish the menthly beginning and ending account balances, the average
of the monthly beginning and ending account balances shall be deemed to be zero
unless the taxpayer can otherwise affirmatively establish to the satisfaction of
the Tax Commissicner the amount of the average monthly begimming and ending
account balances. ,

3.5 Commercial Domicile. - The term 'commercial domicile” means the
principal place from which the trade or business of the taxpayer is directed or
managed. . -

3.5.1 The term "directed or managed" for purposes of these
regulations shall mean the guidance and control exerted by the executive
officers or managerial authorities of a corporation over the business affairs of
the corporation. In the case of parent and subsidiary corporations or other
related or affiliated corporations, any direction, management, guidance or
control exerted by the executive officers or managemal authorities of parent
corporations over or upon subsidiary corporations or the management thereo_, or
by the executive officers or managerial authorities of related or affiliated
corporations over or upon other related or affiliated corporations or the
management thereof, shall not constitute the direction or management of the
corporation for purpcses of the West Virginia business franchise tax or these
regulations.

3.6 Comuissioner or Tax Comiissioner. — The terms "Commissioner" or "Tax
Commissioner” are used interchangeably in these regulations, and mean the Tax
Cormissioner of the State of West Virginia, or his delegate.

3.7 Compensation. - The term "compensation" means wages, salaries,
comissions and any other form of remuneratlon paid to employees for personal
services. L .

3.8 .Corporation. - The term "corporation" includes any corporation, S
corporaticn, Jjoint-stock company and any association or other organization whlch
is taxable as a corporation under federal income tax laws or the income tax laws
of West Virginia, or which is treated as an S corporation under federal income
tax law.
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3.9 Delegate. - The term "delegate" in the phrase "or his delegate,” when
used in reference to the Tax Commissioner, means any officer or employee of the
State Tax Department duly authcrized by the Tax Commissioner directly, or
indirectly by ore or more redelegations of authority, to perform the functions
mentioned or described in West Virginia Code § 11-23-1 et seg. or these
regulations. ' ' : :

3.10 . Doing Business. — The term "doing business" means any activity of
a corperation or partnership which enjovs the benefits and protection of the
government and laws of the State of West Virginia, except the activities of
agriculture and farming. :

3.10.1 For purpcses of these regulations, the terms agriculture and
farming shall mean the production of food, fiber, and woodland products {but not
timpering activity) by means of cultivation, tillage of the soil and by the
conduct of animal, Ilivestock, dairy, apiary, eguine or poultry husbandry,
horticultural, or any other plant or animal production activity and all farm
practices related, usual or incidental thereto, including the storage, packing,
shipping and marketing of agricultural or farm products, but not including any
manufacturing, milling or processing of such products by persons other than the
producer thereof.

3.10.2 The activities of agriculture and farming shall mean such
activities, as defined herein, occurring on not less than five acres of land and
the improvements thereon, used in the aforementioned activities, and shall mean
only such agriculture and farming activities resulting in the production of at
least one thousand dollars of agriculture or farming products per annum through
the conduct of the business of farming as the principal activity of the
corporation or partnership in the marmer described in Section ten, Article
cne-a, Chapter eleven of the West Virginia Code and the regulations related
thereto. I T

3.11 Domestic Corporation. — The term "domestic corperation” means a
corporation organized under the laws of the State of West Virginia, and certain
corporations organized under the laws of the State of Virginia before the
twentlieth day of Jurne, 1863. Every other corporation is a foreicn corporation.

3.12 Federal Form 1120. - The term "Federal Form 1120" means the annual
federal income tax return of any corporation mede pursuant to the United States
Internal Revenue Code of 1986, as amended, or in successor provisions of the
laws of the. United States, and filed with the Federal Internal Revenue Service.
In the case of & Corporation that elects to file a federal income tax return as
part of an affiliated group, but files as a separate corperation under the
Business Franchise Tax Act, then as to such corporation, the term "Federal Form
1120" means the pro forma Federal Form 1120. 1In the case of S corporations, the
term "Federal Form 1120" means Federal Form 11208S.
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3.12.1 For purposes of the West Virginia business franchise tax and
these regulations, the term "Federal Form 1120" shall mean a pro forma Federal
Form 1120 for those corporations not required by federal law to file a Federal
Form 1124. o

3.12.2 = The term "Schedule L of Federal Form 1120" shall mean the
balance sheet required to be filed with the federal income tax return, whether
designated Schedule L or otherwise. For those corporations not required by
federal law to file a "Federal Form 1120" or a balance sheet, whether designated
Schedule L or otherwise, with their federal income tax return, the term
"Schedule L of Federal Form 1120" shall mean the pro forma Schedule L of Federal
Form 1120. . - ' : :

3.13 Federal Form 1065. - The term "Federal Form 1065" means the annual
federal income tax return or filing of a partnership made pursuant to the United
States Internal Revenue Code of 1986, as amended, or in successor provisions of
the laws of the United States, and filed with the Internal Revenue Service.

2.13.1 For purposes of the West Virginia business franchise tax and
these regulations, the term "Federal Form 1065" shall mean a pro forma Federal
Form 1065 for those partnerships not required by federal law to file a Federal
Form 1065.

3.13.2- The term "Schedule L of Federal Form 1065". shall mean the
balance sheet required to be filed with the federal partnership tax return or
filing, whether designated Schedule L or otherwise. For those partnerships not
required by federal law to file a Federal Form 1065 or a balance sheet, whether
designated Schedule L or otherwise, with their federal partnership return, the
term "Schedule L of Federal Form 1065" shall mean the pro forma Schedule I of
Federal Form 1065.

3.14 Fiduciary. - The term "fiduciary" means, and includes, a guardian,
trustee, executor, administrator, receiver, conservator or any person acting in
any fiduciary capacity for any person. .

3.15 Financial Organization. - The term "financial organization" includes
any bank, banking association, trust company, industrial loan company, small
loan company or. licensee, building and loan association, savings and loan
assocliation, finance company, investment company, investment broker or dezler,
and any other similar business organization, at least ninety percent of the
assets of which consist of intangible perscnal property, and at least ninety
percent of the gross receipts of which consist of dividends, interest and other -
charges derived from the use of money or credit.

3.16 Fiscal Year. - The term "fiscal year" means an accounting period of
twelve months ending on any day other than the last day of December, and on the
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basis of which 'the tavpayer 1s required to report for federal income tax
purposes. -

3.17 Includes and Including. - The term "includes" and the term "including”
when used In a definiticn contained in this article shall not bhe deemed to
exclude other things otherwise within the meaning of the term being defined.

3.18 Parent and Subsidiary Corporations. - The corporation which owns on
average during the taxable year more than fifty percent of the stock of all
classes of another corporatlon is defined to be the "parent corporation" and the
corporation which is so cwned by the parent corporation is defined to be a
"subsidiary corporation.”

3.19 Partnership and Partner. - The term ‘"partnership" includes a
syndicate, group, pool, joint venture, or other unincorporated organlzatlon
through or by means of which any business, financial operation or venture is
carried on, and which is not a trust or estate, a corperation or a sole
proprietorship. The term "partner" includes a member in such a syndicate,
group, pool, joint venture or organization.

3.12.1 ~  The term "partnership"” and the term “partner" shall not
include "any joint venture or joint venturer that has elected under Section 761
of the United State Internal Revenue Code not to report as a partnership for
federal income tax purposes.

3.19.2 ~ The term "corporate partner" or the term "parent-partner"
means a corporation owning an interest in e partrnership as a general or limited
partner.

3.20 Persori. — The term "person" includes any corporation or partnership.

3.21 Pro Forma Return. - The term "pro forma return,” when used in these
regulations, means the return which a corporate taxpayer would have filed with
the Internal Revenue Service had it not elected to file as part of a
consolidated group for federal income tax purposes.

3.21.1 . .Bro Forma Statements, Forms, Schedules or Documents. — The
term "pro forma" when applisd to statements, forms, schedules or documents means
that statement, form, schedule or document drawn up or drafted to conform to the
applicable rules, regulations, informaticnal requirements and formet for the
statement, form, schedule or document upon which the pro forma statement, form,
schedule or deocument is to be based as if the taxpayer were required to file
such statement, form, schedule or document for federal income tax purposes and
in accordance with federal income tax law.

3.22 Sales. - The term "sales" means all gross receipts of the taxpayer
which are "business income," as defined in these regulations.
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3.23 State. - The term "state" means a state of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, or any ter ltory or
possession of the United States. :

3.24 gtock.. -~-.The _term '"stock" includes shares In a corporation,
association or joint stock company. The term does not include nonvoting stock
which is limited and preferred as to dividends, or treasury stock. The term
"stock owrned by a corporation" shall include stock owned directly by such
corporation and stock which 1s subject to an option to acquire stock.

3.25 Taxable Year. — The term "taxable year" means the calendar year, or
the fiscal year ending during such calendar vear, upon the basis of which the
taxpayer's tax liability is computed under the Business Franchise Tax Act. The
term "taxable year” means, in the case of a return made for a fractional part of
a year (short taxable year) under the provisicns of the Business Franchise Tax
Act, or under these regulations, the period for which such return is made.

2.25.1 The term "taxable year for federal Iincome tax purposes" cr
the term "filing vyear for federal income tax purposes'" means the fiscal or
calendar year for which the taxpayer is required to report for federal income
tax purpcses in accordance with federal income tax law for purposes of the
anmual federal Iincome tax return or for purposes of federal informaticnal
returns.

3.26 Taxable in Ancther State. - The term "taxable in ancther state" for
purpeses of apportionment under Section 110-23-5 of these regulations means
those ciroumstances where a taxpayer:

3.26.1 = TIs subject to a net income tax, a franchise tax measured by
net income, a franchise tax for the privilege of do_ng bu51ness cr a corporate
stock tax; or

3.26.2 Woild be subject to a net income tax if such other state
imposed such a tax.

3.27 Taxpayer. ~ The term "taxpayer" means any person as defined in these
regulations supject to the tax imposed by Section 11-23-1 et segq. of the West
Virginia Code. . .. _

3.28 This State. - The term "this State" means the State of West Virginia.

3.29. Treasury Stock. - The term "treasury stock" means shares of a
cerporation which have been issued and have been subsequently acquired by and
beleong to such corporation, and have not been cancelled or restored to the
status of authorized but unissued shares. Treasury stock is deamed to be issued
shares, but not cutstanding shares.

10




%——é

State Tax Department
Title 110
Series 23

3.30 W. va. Code. - The term "W. Va. Code" means the Code of West Virginia
of 1931, as amended.

3.31 Meaning of Terms. - Any term used in these regulations shall have the
same meaning as when used in a comparable context in the laws of the United
States relating to federal incare taxes, unless a different meaning is cleariy
required by the context or by definition in these regulations. Any reference in .
these regulations to the laws of the United States, or to the Internal Revenue
Code or to the federal income tax law shall mean the provisions of the laws of
the United States relating tc the determination of income for federal income tax
purpeses as in effect on the first day of January, 1985.

§ 110-23-4 Tax Base Determined.

4.1 The tax base of a taxpayer, for purposes of “he business franchise -
tax, is the taxpayer's "capital,” as defined in these regulations and =as
adjusted in accordance with Section 11-23~3 of the West Virginia Code and
Section 3.4 of these regulaticns.

4.2 If the taxpayer is alsc taxable in ancther state as defined in Section
110~23-3 of these regulations, then the tax base of the taxpayer shall be its
"capital," as defined in Section 11-23-3 of the West Virginia Code and Section
3.4 of these regulations, multiplied by the said taxpayer's appeortionment
fraction determined under Section 11-23-5 of the West Virginia Code and Section
110-23-5 of these regulations. :

§ 110-23-5 - Apporiicnment of Tax Base.

5.1 A taxpayer subject to the business franchise tax which is also taxable
in another state shall apportion its tax base to the State of West Virginia by
multiplying its tax base by a fraction, the numerator of which is the sum of its
property factor, plus the payroll factor, plus two times the sales facter, all
of wnich shall be determined in accordance with this Section, and the
denominator of which is four. However, when the denominator of one or more of
the factors is zero, the denominator of the apportiomment formula fraction shall
be decreased by the number of factors having a denominator of zero. In the case
of & sales factor which has a denominator of zero the apportionment fraction

denominator shall be decreased by two.

5.2 Property Facter. - The property factor is a fraction, the numerator of
which is the average value of the taxpayer's real and tangible perscnal property
owned or rented and used by it in this State during the taxable year, and the
dencminator of which is the average value of all real and tangible personal
property cwned or rented by the taxpayer and used by it during the taxable year,
wnich is reported on Schedule L of "Federal Form 112Q0," or sSchedule L of Federal

Form 1065 for partnerships, plus the average value of all real and tangible

-
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personal property leased and used by the taxpayer during the taxable year.

5.3 Value of Property. - Property owned by the taxpayer shall be valued at
its original cost, adjusted by subseguent capital additicns or improvements
thereto _and partial disposition thereof, by reason of sale, .exchange,
abandorment, etc.: Provided, That where records of criginal cost are unavailable
or cannot be obtained without unreascnable expense, property shall be valued at
original ccst as determined under Section 5.3.3 of these regulations. Property
rented by the taxpayer from others shall be valued at eight times the net annual
rental rate. Net annual rental rate is the annual rental paid, directly or
indirectly, by the taxpayer, or for its benefit, in money or other consideration
for the ussz of the preoperty and includes: & 7

5.3.1 Any amount payable for the use of real or tangible personal
property, or any part therecf, whether designated as a fixed sum of money or as
a percentage of sales, profits or otherwise;

5.3.2 Any amount payable as additienal rent or in lieu of rents,
such as Interest, taxes, insurance, repairs or any other items which are
required to be paid by the terms of the lease or other arrangement, not
including amounts paid as service charges, such as utilities, janitor services,
etc. If @ paymént includes rent and other charges unsegregated, the amount of
rent shall be determined by consideration of the relative values of . the rent and
the other items. The term "rent" does not Iinclude incidental day-to-day
expenses such as hotel or motel accomodations, daily rental of automobiles,
etc, S - -

5.3.2.1 Example 1: A taxpayer, pursuant to the terms of a
lease, pays the lessor $12,000 a year rent plus taxes in the amount of $2,000
and interest on a mortgage in the amount of 81,000. The amount of rent is
$15,000.

Example 2: A taxpayer stores part of its inventory in
a public warehouse. The total charge for the year was 51,000, of which $70C was
expressly for the use of storage space and 3300 of which was expressly for
inventory, insurance, handling and shipping charges, and C.0.D. collections.
The amual rent is 3700. ’ ' '

Shipping and handling charges and C.0.D. charges would be for transactions
entirely unrelated to the lease of storage space, and would not constitute
consideration for use of the leased storage space. The cost of insurance on the
lessee's property is not a responsibility of the lessor of the building, and
does not relate to the leased storage space. Had the insurance fee been for
insurance” on the warehouse building paid pursuant to the lease, rather than for
the lessee's inventory, it would have then related to the leased property and
would have been a payment of an obligation of the lessor pursuant to a lease.
It would then constitute comsideration paid for use of the storage space, and

12
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would qualify as rent under this Section.

5.3.3 Where records of the original cost of property are not
available, property shall be valued at original cost. The determination of
original cost shall be made by determining the fair market value of the property
on the date of acguisition.

5.4 Leasshold Tmprovements. - Leasehold improvements shall, for the
purposes of the property factor, be treated as property owned by the lessee
regardless of whether the lessee is entitled to remcve the improvements or the
improvements revert to the lessor upon expiration of the lease. Leaseheld
improvements shall be included in the property facter at their original cost.

5.5 - -Average Value of Property. - The average value of property shall be
determined by averaging the values at the beginning and ending of the taxable
year: Provided, That the Tax Commissicner may require the averaging of monthly
values during the taxable year if substantial fluctuations in the values of the
property exist during the taxable year or where property is acquired after the
beginning of the taxable year, or is disposed of, or for which the rental
contract ceases, before the end of the taxable year.

5.6 Pavroll Factor. - The peyroll factor is a fraction, the numerator of
which is the total compensation paid in the State of West Vlrglnia during the
taxable year by the taxpayer, and the denominator of which is the total
compensation paid by the taxpayer during the taxable year as shown on the
taxpayer's federal income tax form as filed with the Internal Revenue Service,
as reflected in the schedule of wages and salaries and that pertion of cost of
goods sold which reflects compensation, or as shown on a pro forma return.

5.7 Compensaticn. - The term "compensatlon” means wages, salaries,
commissions and any other form of rémuneration paid to employees for perscnal
services. Payments made to an independent contractor or to any cther person not
properly classifiable as an emplovee shall be excluded. Only the amcounts paid
directly to employees shall be included in the payroll facter. Amounts which
are considered paid directly to employees include the value of board, rent,
housing, lodglng, and other benefits or services furnished te employees by the
taxpayer in return for personal serv1ces prov;ded such amounts constitute

5.8 Employee. - The term "employee" means:
5.8.1 Ay officer of a corperation; or
5.8.2 Any individual whe, wder the usual comon law rules _

8.
applicable in determining the emnployer/employee relationship, has the status of
an enployee.  _ R _ '

13
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5.9 Compensation Paid in This State. - Compensation is paid in this State

if:

5.9.1 The employee's service is performed éntirely within the
State;

5.9.2 --The employee's service is performed both within and outside
of the State, but the service performed outside of the State. is incidental to
the individual's service within the State. The word "incidental" means any
service which is temporary or transitory in nature, or which is rendered in
connection with an isolated transaction; or

5.9.3 Some of the service is performed in the State of West
Virginia and: _ o . :

5.9.3.1 The employee's base of operations or, if there is noc
base of opérations, the place from which the service is directed or centrolled
is in the State of West Virginia, or

5.8.3.2 The base of operations or the place from which the
service is directed or controlled is not in any state in which some part of the
service is performed, but the employee's residence is in the State of West
Virginia. The term "base of operaticns” means the place of more or less
permanent nature from which the employese starts his work and to which he
customarily returns in order to receive instructions from the taxpayer or
communications from his customers or other persons or to replenish stock or
other materials, repair eguipment, or perform any other functions necessary to
the exercise of his trade or professicn at some other point or peints. The term
"place from which the service is directed or controlled" refers to the place
from which the power to direct or ceontrol is exercised by the taxpayer.

5.10 Sales Factor. - The sales factor is a fraction, the numerator of which
is the gross receipts of the taxpayer derived from transactions and activity in
the regular course of its trade or business in the State of West Virginia during
the taxable year, less returns and allowances. The dencminator of the fraction
is the total gross receipts derived by the taxpayer from transactions and
activity in the regular course of its trade or business, and réflected in its
gross income reported and as appearing on the taxpayer's "Federal Form 1120" or
Federal Form 1065, and consisting of those certain pertinent portions of the
gross income elements set forth.

5.10.1 For purposes of these regulations, the term 'gross
receipts,” shall mean gross income, not gross profit, and neo reduction for cost
of goods sold or other expenses or decreases in the amount of gross receipis
shall be permitted in the determination of the sales factor.

5.11 Allocation of Sales of Tangible Personal Property. - Sales of tangible
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perscnal property are in the State of West Virginia if:
5.11.1 The property is delivered or shipped to a purchaser, other
than the United States government, within the State of West Virginia regardless

of the f.o.b. point or cther conditions of the sale; or

5.11.2 The property is shipped from an office, store, warehcuse,
factory or other place of storage in the State of West Virginia and:

5.11.2.1  The purchaser is the United States government or;

5.11.2.2 The taxpayer is not taxable in the state of_ the
purchaser. '

5.12 Allcocaticn of Cther Sales. - Sales, other than sales of tangible
perscnal property, are in the State of West Virginia if:

5.12.1 The income producing activity is performed in the State of
West Virginia; or :

5.12.2 The income producing activity is performed both in and
cutside the State of West Virginia and a greater portion of the income producing
activity is performed in the State of West Virginia than in any other state,
based on costs of performance.

5.13 Cther Metheds of Allocation.

5.13.1... Ceneral. - If the statutory formula for apportionment of the
tex base, as outlined above, does not fairly represent the extent of the
taxpayer's business activities in the State of West Virginia, the taxpayer may
petition for, or the Tax Commissioner may require, in respect to all or any part
of the taxpayer's business activities, if reasconable: -

5.13.1.1 Ggeparate accounting;

5.13.1.2 The exclusion of one of the factors;

5.13.1.3 The inclusicn of cne or more additional factors which
will fairly represent the taxpayer's business activity in the State of West
Virginia; cr ‘ . .

5.13.1.4 The employment of any other method to effectuate an
equitable allocation or apportionment of the taxpayer's tax base.

5.13.2 A taxpayer desiring to use another method of allocation or
apportionment to determine taxable "capital" must file its petition no later
than the due date of the annual return (determined without regard to any
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extension of time for filing) in which such other method will be used.

5.13.3 Burden of Preoof. -~ In ary administrative or judicial
proceeding, in which employment of cne of the methods of allocation or
apportionment provided for in Section 5.13.1 is sought, on the ground that the
statutory apportionment formula described in Section 5.1 of these regulations
does not fairly represent the extent of the taxpavyer's business activities in
the State of West Virginia, the burden of proof shall: . _

5.13.3.1. If the Tax Comissioner seeks employment of one of such
methods, be on the Tax Commissiocner, or

5.13.3.2 If the tasxpayer sesks enployment of cne of such other
methods, be on the taxpayer.

§ 110-23-6 " Tmoositicen of Tax.

6.1 Ceneral. - An annual business franchise tax is imposed under Section
11-23-6 of the West Virginia Code on the privilege of doing business in the
State of West Virginia and in respect of the benefits and protections conferred.
Such tax is collected fram every domestic corporation, every corporation having
its commercial domicile in the State of West Virginia, every foreign or domesiic
corporation leasing property leocated in the State of West Virginia or doing
business in the State of West Virginia and from every partnership owning or
leasing property located in the State of West Virginia or doing business in the
State of West Virginia. It is effective beginning July 1, 1987 for taxable
years ending after that date. _

6.2 Amount of Tax and Rate: Effective Date. - On and after the first day
of July, 1587, the amount of tax imposed under Section 11-23-€ and generally
under Section 11-23-1 et seg. of the West Virginia Code shall be the greater of
fifty dollars or .55% of the value of the fax base, as determined under Section
11-23-1 et seg. of the West Virginia Code and these regulaticons: Provided, That
when the taxpayer's first taxable year under the said Section 11-23-1 et seg. of
the West Virginia Code is a short taxable year, the taxpayer's liability shall
be preorated based upon the ratio which is the number of months which the said
short taxable year bears to twelve. -

6.2.1 - Example: If a taxpayer has a fiscal year ending on
Septemper 30, the 1987 short taxable year for that taxpaver will be three months
long and will constitute the period of July 1, 1987, to September 30, 1987. The
taxpayer would be liable for a tax equal to the greater of $50 X 3/12ths, or the
annual tax liability times 3/12ths.

§ 110-23-7 Persons and Organizations Exempt From Tax. - The following
crganizations and persons shall be exerpt from the business franchise tax to the
extent provided in Section 11-23-7 of the West Virginia Code and in this Section
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of these regulations:

7.1 Natural persons doing business in the State of West Virginia that are
not deoing business in the form of a partrnership (as defined in Secticon 110-23-3.
of these regulations) or in the form of a corperation {(as defined in Section
110-23-3 of these regulations). Such persons include persons deing business as
scle proprietors, sole practitioners and other seif-employed persons.

7.2 Corporations and organizations which by reason of their purposes or -
activities are exempt from federal income tax: Provided, That this exemption
shall nct apply to that portion of their capital (as deflned in Section 110-23-3
and of these regulations) which 1is used, directly or indirectly in the.
generation of wrelated business income (as defined in the Internal Revenue
Code) of any such corporatlon or organization if the unrelated business income
is subject to federal income tax.

7.2.1 For purposes of this regulation, the determination of the
portion of capital which is used directly or indirectly in the generation of
unrelated business income shall be made by multiplying capital, as defined in
Section 110-23-3 of these reguiations, of the corperation or organization by a
fracticn, the mumerator of which i1s the total gross unrelated business income of
the corporation or organization, and the denomlnator of which is all gross
income of the corporation or.organization.

7.2.2 - Capital used directly or indirectly in the generation of
unrelated business income shall be_adjusted in accordance with Section 3.4 of
these regu1atlons The tax base thereby determined shall be subject  to
apportionment in accordance with Section 110-23-5 of these regulations.

7.3 . Insurance. corpanies which pay the State of West Virginia a tax upon
premiums. ' '

7.4 Production credit assoclations organized under the provisions of the
federal "Farm Credit Act of 1933": Provided, That this exemption shall not apply
to corporations or associations organized inder the provisions of Section 19-4-1
of the West Virginia Code.

7.5 Any trust esteblished pursuant to Secticn 186, Chapter 7, Title 28 of
the Code of the Laws of the United States {enacted as Section 302{(c) of the
Labor Management Relations Act of 1947), as amended pricr to the first day of
January, 1985. , :

7.6 Any credit unicn crganized under the provisicns of Chapter 31 or any
other Chapter of the West Virginia Code provided that this exempticon shall not
apply to corporations or cooperative assoclations organized under the provisions
of Section 18-4-1 et seg. of the West Virginia Code.
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7.7 Any corporation organized under the West Virginia Code which is a
political subdivision of the State of West Virginia, or is an instrumentality of
a political subdivision of the State of West Virginia, and was created pursuant
to the West Virginia code.

7.8 Farm corporations and partnerships.

7.9 A racing associlation exempt from payment of the franchise tax in
accordance with Secticon 19-23-12 of the West Virginia Code.

§ 110-23-8 Accounting Pericds and Methods of Accounting.

3.1 General Rule. =-. For purpcses of the business franchise tax, a
texpayer's taxable year shall be the same as the taxpayer's taxable year or
reporting year for federal income tax purposes.

8.2 . Change of Taxable Year. — If a taxpayer's taxable year or reporting
year is changed for federal income tax purposes, the taxpaver's taxable vear for
purposes of the business franchise tax shall be likewise changed. The taxpayer
shall provide a copy of the authorization for such change from the Internal
Revenue Service with its business franchise tax return filed for the taxable

vear under Section 11-23-1 et seg. of the West Virginia Code.

8.3 Methods of Accounting.

&.3.1 Same as Federal. - A taxpayer's method of accounting under
the Business Franchise Tax Act shall be the same as the tawpayer's method of
accounting for federal income tax purposes. In the absence of any method of
accounting for federal income tax purpeoses, the accrual methoed of accounting
shall be used unless the Tax Commissioner conmsents, in writing, to the use of
another method. . . e

g8.3.2 Change of Accounting Methods. - If a taxpaver's method of
accounting is changed for federal income tax purposes, its method of accounting
for purposes of the business franchise tax shall likewise be changed. The
Caxpayer shall provide a copy of the authorization for such change from the
Internal Revenue Service with its return filed for the taxable year under the
Business Franchise Tax Act.

§ 110-23-9 Anrnual Returns.
9.1 In General. - Every person subject to the Business Franchise Tax Act

shall make and file an annual return for the taxable vyear with the Tax
Commissicner on or before:

9.1.1._. The fifteenth day of the third month of the next succeading
taxable year if the perscn is a corporaticn; or
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9.1.2 The fifteenth day of the fourth menth of the next succeeding
taxable year if the person is a partnership.

9.1.3 The annual return shall include such informaticn as the Tax
Conmissioner may reguire for determining the amount of business franchise taxes
dus for the taxable year.

9.2 Consolidated Returns. - Any corporation that files as a part of an
affiliated group for purposes of the West Virginia Corpeoration Net Income Tax
Act, shall file a consolidated return under the Business Franchise Tax Act.

9.3 The Tax Comissicner may, at his discretion, require an affiliated
group of corporations to file a consolidated business franchise tax return in
order to accurately determine the amount of business franchise tax due for the
taxable year.

§ 110-23-10 Extension of Time for Filing Returns. - The Tax Commissioner may
grant a reascnable extension of time for filing any returns or other documents
required under the Business Franchise Tax Act upcn such terms as the Tax
Commissioner prescribes in these regulaticons. An extensicn of time for filing
"Federal Form 1120," Federal Form 990T or Federal Form 1065 shall automatically
extend the time for filing any return or other document required by the Business
Franchise Tax Act for the same pericd as the extension for filing such federal
form. An exténsion of time for filing a return shall not extend the time for
payvment of the tax.

10.1 Decuments and Pavment te be Submitted for CGranting of an Extension of

Time for Filing Returns. — Taxpayers seeking an extension of time for filing a
return under this Section shall pay the total amount of tax estimated to be due
at the time of filing the request for such extension, unless an extension of
time for paying tax has been requested and not denied, or has been granted, and
shall at the time of filing the regquest for such exten51on file a copy of the
taxpayer's request for an extengicon of time for filing "Federal Form 1120,"
Federal Form 990T or Federal Form 1065. Failure to file the aforesaid documents
in a proper and timely manner or, if an extension of time for paying tax has not
been requested or has been denied, failure to pay the total estimated tax due at
the time of the submissicn of a reauest for an extension of time for filing a
return under this Section shall result in the denial of an extension of time to
file the West Virginia Business Franchise Tax return.

§ 110-23-11 Time and Place for Paying Tax Shown on Returns.

11.1 In General. ~ The person required to make the annual return required
by the Business Franchise Tax Act, shall, without assessment or nrotice ang
demand from the Tax Comissicner, pay such tax at the time and place fixed for
filing the return (determined without regard to any extension of time for £iling
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the return).

11.2 Date Fixed for Pavment of Tax. - The date fixed for payment of the
business franchise tax shall be deemed to be a reference to the last day fixed
for such payment (determined without regard to any extension of time for paying
the tax). :

§ 110-23-12 Extensions of Time for Paying Tax.

i2.1 Amount Determined on Return. - The Tax Commissioner may extend the
time for payment of the amount of the tax shown, or required to be shown, on ary
return reguired by the Business Franchise Tax Act (or any periodic installment
payments), for a reascnable peried not to exceed six months from the date fixed
for payment thereof. : : -

12.2 Amount Determined as Deficiencv. - In accordance with Section 11-23-12
of the West Virginia Code and under these regulations, the Tax Commissioner may
extend the time for the payment of the amount determined as a deficiency of the
tax imposed by Section 11-23-1 of the West Virginia Code for a period not to
exceed elghteen months from the date fixed for payment of the deficiency. In
exceptional cases, a further period of time not to exceed 12 months may be
granted. An extension of time under Section 11-23-12(b) of the West Virginia
Code and this Section of these regulations may be granted only where it is shown
to the satisfaction of the Tax Commissioner that payment of a deficiency upon
the date fixed fior the payment thereof will result in undue hardship to the

taxpayer. -

12.3 No Extensich for Certain Deficiencies. - No extension shall be granted
under Section 11-23-12 of the West Virginia Code or this Section of these
regulations for any deficiency of tax, interest, penalties or cther charges if .
such deficiency is due to negligence, intentional disregard of rules and
regulations, or to fraud with intent to evade tax.

1Z.4 Documents to be Submitted for Granting an Extension of Time for Paying
the Tax and Procedure for Applying for an Extension of
Taxpayers seeking an extension of time for paying tax under these. regulations
shall file a written request with the Tax Commissicner for such an extension on
or before the time fixed by statute for payment of the tax. Such reguest shall
set forth the relevant facts and the reason for the taxpayer's inability to make

payment of the tax dus on its tax return.

12.4.1  The texpayer shall file its tax return or, in the case of a
request for extension of time for paying tax made in conjunction with a request
for extension of time for filing a return under Section 110-23-10 of these
regulations, a copy of such reguest for extension of the time to file the
return, with the reguest for an extension of time for paying the tax.

20
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12.5 An extension of time for paying the tax shall not constitute an
extension of time for filing any tax return.

12.6 No extension of time shall be granted unless the Tax Commissiconer
finds that exceptional circumstances exist and that to require payment within
the time prescribed by the statute would werk an undus hardship on the taxpayer.

12.7 If the time for payment of tax is extended, interest at the rate
established under Section 11-10-17a of the West Virginia Code and accruing frem
the original due date of the return, until the tax and all interest, penalties
and additions relating te such tax are paid shall be added to such tax.

12.8 Furnishing of Security. - As a prerequisite to granting an extension
of time for payment of any tax or deficiency, the Tax Commissicrier may require
the taxpayer to furnish a bond or cther security. Such bond or other security
shall be in an amount not exceeding the amount for which the extension of time
for payment is granted. ,

§ 110-23-13 Declaration and Payment of Estimated Tax.

13.1 Requirement of Declaration. - Every taxpayer subject to the business
franchise tax under Section 11-23-1 et seg. of the West Virginia Code shall file
a declaraticn of estimated tax for the taxable year if the taxpayer's liability
for tax under Section 11-23-1 et seg. of the West Virginia Code can reascnably
be expected to exceed twelve thousand dollars for the taxable year. A taxpayer
not required by Section 11-23-13 of the West Virginia Code or this Section of
these regulations to file a declaration and pay estimated tax may elect to. so
file and pay. '

13.2 Definition of Estimated Tax. - The term "estimated tax” means the

amount which a taxpayer estimates to be its liability under Section 11-23-1
et seg. of the West Virginia Code for the taxable year.

13.3 Contents of Declaration. - The declaration shall contain such
information as the Tax Commissioner may prescribe by the instructions for the
declaration of estimated tax form or by the form itself.

15.4 Time for Filing Declaration. - A declaration of estimated tax shall be
filed on or before the fifteenth day of the fourth month of the taxable year,
for any taxable year beginning after the thirtieth day of June, 1987.

13.4.1 Time for Filing Declaration for the Periocd of July 1, 1987
to_the End of the Taxpaver's Taxable Year. - 2 declaration of estimated fax
shall be filed on or before the fifteenth day of the third month of any fiscal
or calendar year tax quarter ending after July 1, 1987 for the tax liability
accrued on and after July 1, 1987, through the end of any taxable year ending
before June 30, 1988, if the taxpaver's liability for tax under Section 11-23-1
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ot seg. of the West Virginia Code, can reasonably be axpected to exceed six
thousand dellars for the period of July 1, 1987 to the end of the taxpayer's
taxable year or through December 31, 1987, whichever comes first, based on a
menthly pro ration of the estimated annual tax liability.

13.4.2 Payment of Estimated Tax for the Pericd of July 1, 1987, to

the Frnd of the Taxpaver's Taxable vear. - The estimated tax due for the period
of July L, 1987, to the end of the taxable year ending before June 30, 1988,
shall be paid in equal installments, the number of which is determined by the
munber of tax quarters, or partial tax guarters, remaining in the tazable year
which end on or after July 1, 1987, but prior to June 30, 1988. The first
installment pavment shall be made at the time of filing the declaration.
Remaining installments, if any, shall be paid on or before the fifteenth day of
the third month of each remaining tax quarter of the short taxable year.

13.5 aAmendment of Declaration. — A taxpayver may amend his declaration at
ary time during the taxable year in accordance with these regulations. If any
amendment of a declaration is f£iled by a taxpayer, the remaining installments,
if any, shall be ratably increased or decreased (as the case may be) to reflect
any increase or decrease in the estimated tax by reason of such amencdment. If
any amerndment is made after the fifteenth day of the ninth month of the taxable
vear, any increase in the estimated tax by reason thereof shall be paid at the
time of making such amendment.

13.6 Payment of Estimated Tax. — The estimated tax shall be paid in four
equal installments. At the time the declaration of estimated payment 1s filed,
the taxpayer shall pay one-fourth of the estimated tax liability for the taxable
vear. The second, third and fourth installments shall be paid on the follewing
fifteenth day of the sixth, ninth and twelfth months of the taxable year,
respectively. '

13.7 Application to a Short Taxable Year. - The provisions of this Sectien
of these regulations shall apply tc a taxable year of less than 12 months.

13.8 Installwents Paid in Advance. - Any taxpayer may elect to pay any
installment of its estimated tax pricr to the date prescribed for such payment.

13.9 Criminal and Administirative Sanctions. - The provisions of the West
Virginia Code regarding fallure to properly file declarations of estimated tax
or estimated tax returns or other documents or to pay estimated tax or any
installment thereof in a proper and timely manner, including, but not limited
to, the applicable provisions of Chapter 11, Article 9 of the West. Virginia
Code, Section 11-10-5L and Section 11~10-18a of the West Virginia Code, as well
as any other applicable provisions of Chepter 11, Article 10 of the West
Virginia Code, shall apply to the filing of declarations of estimated tax,
estimated tax returns and payments of estimated tax under Section 110-23-13 of
these regulations.
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3§ 110-23-14  Reguirements Concerning Returns, Notices, Records and Statements.

14.1 General. - The Tax Commissioner may require any person to make such
returns, render such statements, or keep such records, as the Tax Commissicner
may deem sufficient to show whether or not such person is liable for tax under
the Rusiness Franchise Tax Act.

14.2 &s a part of a full and complete tax return, the taxpaver shall
provide: .

14.2.1 A copy of pages one through four of its signed federal
corporation income tax return or its signed federal partnership income tax
return, as filed with the Internal Revenue Service for the taxable year; and

14.2.2°" If a consolidated federal income tax return was filed for
the taxable year:

14.2.2.1 Supporting schedules showing the consclidation of its
income statement and balance sheet, including schedules supporting | any
eliminaticns and adjustmerits made te the income statement and balance sheet;

14.2.2.2 A copy of Eederal Form 201 as filled with the Internal
Revenua. Service and supporting schedules displaying subsidiary corporations in
which the taxpayer has stock ownership; and

14.2.2.3 A signed statement explaining the relationship and
differences, 1f any, between the income statement and the balance sheet reported
for federal consolidated filing purposes and the income statement and the
balance sheet reported to the State of West Virginia under the tax imposed by
Section 11-23-1 et seq. of the West Virginia Code.

14.23 Notice of (Qualification as a Recelver, Trustee, Assignee or QOther

Fiduciary., - Every receiver, trustee in _bankruptey, assignee for benefit of
creditors, or other like f_duclary shall give rotice of his quallFlcatlon as
such to the Tax Commiissicner.

§ 110-23-1= Signing of Returns and Other Documents.

15.1 General. - Any return, statement or other document required to be made
or flled under the provisions of the Business Franchise Tax Act or these
regulations shall be signed in accordance with the instructions prescribed by
the Tax Commissicner and in accordance with these regulations.

15.2 Signing of’Corporatlon Returns. — The return of a corporaticn shall bhe
signed by the president, vice president, treasurer assistant treasurer, chief
accounting officer or any other officer duly authorlzeé to so act. In the case
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of a return made for a corporaticn by a fiduciary, such fiduciary shall sign the
return. The fact that an individual's name is signed on the return shall be
prima facie evidence that such individual is authorized to sign the return on
pehalf of the corporation.

15.3 Signature Presumed Authentic. — The fact that an individual's name is
signed to a return, statement or other document shall be prima facie evidence
for all purposes that the return, statement or other document was actually
signed by that individual.

15.4 Verification of Returns. - Except as otherwise provided by the Tax
Commissioner, any return, dJdeclaration or other document required to be made
under Section 11-23-1 et seq. of the West Virginia Code shall contain or be

verified by a written declaration that it is made under the penalties of
perijury. _ S :

§ 110-23-16 Place for Filing Returns or Cther Documents. ~ Tax returns,
statements or other documents, or copies therecf, required by Section 11-23-1
et seg. of the West Virginia Code or by these regulations shall be £iled with
the Tax Commissicner by delivering such returns, statements or other documents,
or copies thereof,  in person or by mail, to the Tax Commissicner's office in
Charleston, West Virginia: Provided, That the Tax Commissicner may, by
regulation, prescribe the place for filing tax returns, statements or other

documents or copies thereof.

§ 110-23-17 Credits Against Tax.

17.1 For the period prior to July 1, 1988, and after June 30, 1987, a
credit shall be allowed against the tax imposed by Section 11-23-1 et seg. of
the West Virginia Code equal to the amount of franchise tax liability due under
the said Section 11-23-1 et seg. of the West Virginia Code, (determined before
application of credits) multiplied by a fraction, the numerator of which is the
gross income of the business subject to tax under Article thirteen-a of Chapter
eleven of the West Virginia Code and the denominator of which is the total
amount of gross income derived by the taxpayer from all activity in West
Virginia. - T

17.2 On and after the first day of July, 1988, a credit shall be allowed
against the business franchise tax imposed by Section 11-23-1 et seq. of the
West Virginia Code equal to the amcount of franchise tax liability due under the
said Section 11-23-1 et seg. of the West vVirginia Code, (determined before
application of credits) multiplied by a fraction, the numerator of which is the
gross income of the business subject to tax under Articles thirteen and
thirteen-a of Chapter eleven of the West Virginia Code and the denominator of
which is the total amount of gross income derived by the taxpayer from all

activity in West Virginia.

24




State Tax Deparitment
Title 110
Series 23 - o

17.32 Rules

17.3.1 Gross Income Derived by the Taxpayer From All Activity in

West Virginia. - For purposes of this Section, the term "gross income derived by
the taxpayer from activity in West Virginia" shall mean:

17.3.1.1 Business Activities Entirely Within West Virginia. - If
the business activities of a taxpayer take place entirely within the State of
West Virginia, and if such taxpaver is not taxable in another state, the entire
gross income of such taxpayer shall constitute gross income derived by the
taxpayer from activity in West Virginia.

17.3.1.1.a Definition ¢f the Term "Taxable in Another

State”. - A taxpayer is taxable in another state if:

17.3.1.1.2.1  In any state other than the State of
West Virginia the taxpayer is subject to a net income tax, a franchise tax
measured by net income, a franchise tax for the privilege of doing business, or
a corporation stock tax, or ' '

17.3.1.1.a.2 Any state other than the State of West
Virginia has jurisdiction to subject the taxpayer to a net income .tax,
regardless of whether, in fact, that other state does or does not sublect the
taxpayer to such tax. S

17.3.1.2 Business Activities Partially Within and Partially

Without West Virginia; Allocation of Non—Rusiness Income. - If the business
activities of a taxpayer take place partially within and partially without the
State of West Virginia, and such taxpayer is not taxable in ancther state, rents
and royalties from real or tangible personal property, cross . income subject to
capital gains treatment, interest, dividends or patent or copyright royalties,
to the extent that they constitute non-business income of. the taxpayer, shall be
allocated as provided in Subsections 17.3.1.2.a through 17.3.1.2.4.3 of these
regulations and shall constitute gross income derived by the taxpayer from
activity in West vVirginia. ' ,

17.3.1.2.a Rents and Royalties

17.3.1.2.a.1 Rents and royalties from real property
located in the State of West Virginia are allocable to the State of West
Virginia and constitute gross income derived by the taxpayer from activity in
West Virginia.

17.3.1.2.a.2 Rents and royalties from ‘tangible
personal property are allocable to the State of West Virginia and constitute
gross income derived by the taxpayer from activity in West Virginia:
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17.3.1.2.a.2.a If, and tc the extent, that the
property is utilized in the State of West Virginia, or

17.3,1.2.a.2.b In their entirety, 1if the.
taxpayer's commercial domicile is in the State of West Virginia and the taxpayer
is not organized under the laws of or taxable in the state in which the property
is utilized.

17.3.1.2.a.3 The extent of utilization of tangible
perscnal property in a state is determined by multiplying the rents and
rovalties by a fraction, the numerator of which is the number of days of
physical lccation of the property in the State during the rental or rovalty
period in the taxable year and the denominator of which is the number of days of
physical location of the property everywhere during all rental or royalty
pericds in the taxable year. If the physical location of the property during
the rental or royalty period is unknown or unascertainable by the taxpayer,
tangible perscnal property is utilized in the state in which the property is
located at the time the rental or royalty payer cobtained possession.

17.3.1.2.b Capital Gains.

17.3.1.2.b.1 CGress income subject to capital gains
treatment and capital losses from sales of real property located in the State of
West Virginia are allocable to the State of West Virginia and constitute gross
income derived by the taxpayer from activity in West Virginia.

17.3.1.2.b.2 Gross income subject to capital gains -
treatment and capital losses from sales of tangible personal property are
allccable to the State of West Virginia and constitute gross income derived by
the taxpayer from activity in West Virginia if:

17.3.1.2.b. 2.2 The property had a situs in the
State of West Virginia at the time of the sale, or

17.3.1.2.b.2.b The taxpayer's commercial
demic¢ile is in the State of West Virginia and the taxpayer is not taxable in the
state in which the property had a situs.

17.3.1.2.b.2 Gross incahe subject to capital gains
treatment and capital losses from sales of intangible personal property are
aliocable to the State of West Virginia and constitute g¢gross income derived by
the taxpayer from activity in West Virginia if the taxpayer's commercizl domicle
is in the State of West Virginia.

17.3.1.2.b.4 Gains pursuant to Section 631(a} and

{b) of the Internal Revenue Code of 1886, as amended, shall be considered
business income. for purposes of this regulation.
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17.3.1.2.¢c " Interest and dividends are allocable to the
State of West Virg;nia and constitute gross income derived by the taxpayer from
activity in West Virginia 1f the taxpayer's commercial demicile is in the State
of West Virginia.

17.3.1.2.4d Patent and Copyright Rovyalties.

17.3.1.2.4.1 " Patent and copyright royalties are-
allocable to the State of West Virginia and constitute gross income derived by
the taxpaver from activity in West Virginia:

17.3.1.2.d.1.a If, and to the extent, that the
patent or copyright is utilized by the payor in the State of West Virginia; or

17.3.1.2.4.1.p If, and to the extent, that the
patent or copyright is utilized by the payor in a state in which the taxpayer is
not taxable and the taxpayer's commercial domicile is in the State of West
Virginia.

17.3.1.2.4.2 A patent is utilized in a state tc the
extent that it is employed in productien, fabrication, manufacturing or other
processing In the State or to the extent that a patented product is produced in
the State. If the basis of receipts from patent royalties does not permit
allocation to states of if the allccation procedures do not reflect states of
utilization, the patent is deemed to be utilized in the state in which the
taxpayer's commerc1al domicile is located.

17.3.1.2.4.3 A copyright is utilized in a state to
the extent that printing or other publicaticon originates in the state. If the
basis of receipts from copyright rcyalties does not permit allccation to states
or 1f the accounting procedures do not reflect states of utilization, the
copyright is utilized in the state in which the taxpayer's commercial dom1C1le
is located.

17.3.1.3 Business Activities Partially Within and Partiall

Without the State of West Virglnia; Apportionment of Business Incom@. - ALL
gross income, after deducting those items specifically allocated under
Subsection 17.3.1.2 of -these regulations, shall be appcrtioned to the State of
West Virginia by multiplying such gross income by a fraction, the numerator of
which is the property factor plus the payroll factor plus two times the sales
factor, as defined in Section 110-23-5 of these regulations, and the denominator
of which is four; Provided, That the dencminator shall be decresed by cne for

each factor having a denominator of zerc and by twe 1f. the denominator of the

sales factor is zero. Such apporticned income shall constitute gross income
derived by the taxpayer from activity in West Virginia.
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17.4 Parent Corporations. - A parent corporation taxpayer which files a
separate return under the Business Franchise Tax Act shall be allowed a credit
against such taxpavyer's liability for the tax under the said Business Franchise
Tax Act for the amount of net taxes that would have been paid without regard to
the adjustment required by Section 11-23-3(b)(2) (D) of the West Virginia Ccde
for the taxable year by a subsidiary corporation or partnership: Provided, That
the amount of credit allowed shall not exceed the amount of tax that would have
been paid, without regard to such adjustment, under the Business Franchise Tax
Act Dby the subsidiary or partnership, multiplied by the percentage of the
parent's ownership of the subsidiary corporation or partnership. In the case of
corporations, this percentage shall be equal to the percentage of stock of all
classes owned by the parent. 1In no case shall any <redit allowable by Section
11-23-17 of the West Virginia Code, which is not used on an annual return, be
carried forward or back, but instead such credit shall be forfeited.

17.5 Bank Shares Tax Credit. - A credit is allowsed against the business
franchise tax liability for property taxes paid to a county, district or town in
West Virginja on shares of stock in a banking institution, national banking
agsociation, or industrial loan company imposed under Section 11-3-14 of the
West Virginia Code. Preoperty taxes imposed under Secticon 11-3-14{a) of the West
Virginia Code and paid to a county, district or town in West Virginia onm the
capital of a building and loan association or federal savings and loan
asscoiations also qualify for the credit.

17.5.1 The amount of the credit is the lesser of the net amount of
ad valorem property taxes pavable for the time period for which the business
franchise tax return is filed, or the business franchise tax liability remaining
after application of the subsidiary credit set forth under Section 17.4 of these
regulations and the severance tax credit set forth under Section 17.1 of these
regulations, or for periods subsequent to July 1, 1988, the subsidiary credit
set forth under Secticn 17.4 of these regulations and the combined severance tax
and business and ocoupation tax credit set forth under Section 17.2 of these
regulations.

17.5.1.1 The '"net amcunt" of property taxes is the property tax
liability minus any discount earned. The net amount of property taxes shall not
include any interest or penalties imposed.

17.5.2 To determine the dollar amount of property taxes available
for credit consideration, a dollar amount attributable to each menth must be
established. The sum of the dollar amounts attributable to the months after
June 30, 1987, which occur within the filing period, is the amoun: of ad valorem
property taxes avallable for the credit. S -

17.5.2.1 Example: A taxpayer, filing a West Virginia business

franchise tax return for the taxable year ending December 31, 1987, will have
available for credit consideratiecn only 50% of the 1987 property taxes. This
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amount represents the dollar amount of the property taxes attributable to the
months ©of July through December, 1987. ’

17.5.3 A fiscal year taxpayer will use only the dollar amounts
attributable to the months within the filing period that begin on or after
July 1, 1987. ' . o .

17.5.3.1 Example: A taxpayer whose fiscal vyear ends
September 30, 1987, will have available for credit consideration the dollar
amounts attributable to the months of July, August and September, 1987. '

17.6 CTfder "in Which Credits Are Taken. - The cradits set forth in Section
110-23-17 shall be taken in the following order:

i17.6.1 ~ ~ First, the credit set forth in Section 17.4 of these .
regulations, if any. o -

17.6.2 Second, the credit set forth in Section 17.1 or 17.2 of
these regulations, if any.

i7.6.3 Third, the credit set forth in Section 17.5 of these
regulations, if any.

Section 17a Tax Credit for Business Investment and Jobs Expansion; Industrial _-
Expansion and Revitalization; Eligible Research and Development Projects: Ceal
Loading Facilities and Consumers Sales and Service Tax and Use Tax Paid.

17a.1 There shall be allowed as credit against the tax imposed by
the Business Franchise Tax Act for the taxable year the amount determined under
Sections 11-13C-1 et seq., 11-13D-1 et seg. and 11-13E-1 et seg. of the West . . .
Virginia Code relating respectively to:

17a.1.1 The tax credit for business investment and jobs expansion;

17a.l1.2 The tax credit for industrial expansion and revitalization
and eligible research and development projects; and

l7a.1.3  Thé& tax &redit for coal loading facilities.
17a.2 Reserved for future use.

17a.3 The provisions of Section 17a of .these regulations shall take
effect on the first day &f July, 1987.

17a.4 Credit for Consumers Sales and Service Tax and Use Tax Paid. -
The tax imposed by secticn 11-23-1 of the West Virginia Code shall be subject to
the credits allowed for tax exempt purchases or uses which are set forth at
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Section 11-15-9b and Secticn 11-15A-3b of the West Virginia Code, in accordance
with the said Section 11-15-9b or Section 11-15a-3b.

§ 110-23-18 Tax Under Section 11-23-1 et seqg. of the West Virginia Code is in

Addition to All Qther Taxes. - The returns, requirements and taxes set forth and
imposed under Section 11-23-1 et seg. of the West Virginia Code, the Business
Franchise Tak Act, shall be in addition to all other reports, requirements,
taxes and dutles set forth and imposed by the State of West Virginia.

§ 110-23-19 Eeccrds. - o -

15.1 Bvery taxpayer liable for reporting or paying taxes under the Business
Franchise Tax Act shall keep such records, receipts, invoices and other
pertinent papers and documents in such form as the Tax Commissicner may reduire
by instruction. '

19.2 Every taxpayer shall keep such records for not less than three years
after the annual return is filed under Section 11-23-1 et seg. of the West
Virginia Code, unless the Tax Commissioner in writing authcorizes their earlier
destruction. An extension of time for making an assessment or filing a claim
for refund shall aUtcmatically extend the time pericd for keeping the records
for all years subject to assessment or refund covered in the agreement for
extension of time for making an assessment.

§ 11l0-23-20 Criminal Penalties. - Each and every provision of the West
Virginia Tax Crimes and Penalties Act set forth in Section 11-9-1 et seg. of the
West Virginia Code shall apply to the business franchise tax imposed under
Section 11-23-1 et seg. of the West Virginia Code with like effect as if the
said act were applicable only to the tax imposed by the said Section 11-23-1 et
seq. of the West Virginia Code and were set forth in extenso in the said Section
11-23-1 et seg. of the West Virginia Code. :

§ 110-23-21 General Procedure and Administraticon. - Fach and every provision
of the West Virginia Tax Procedure and Administraticn Act set forth in Section
11-10-1 et seg. of the West Virginia Code, shall apply to the business franchise
tax imposed by Section 11-23-1 et seg. of the West Virginia Code with like
effect as if the said act were applicable only to the tax impesed by the said
Section 11-23-1 et seg. of the West Virginia Code and were set forth in extenso
in the said Section 11-23-1 et seq. of the West Virginia Code.

§ 110-23-22 . Severability. - If any provision of Section 11-23-1 et seg. of
the West Virginia Code or the application thereof shall for any reason be
adjudgad by any court of competent jurisdiction to be invalid, such Judgment
shall not affect, impair or invalidate the remainder of the said Section 11-23-1
el seq. of the West Virginia Code, but shall be confined in its operation to the
provision thereof directly involved in the controversy in which such Judaments
shall have. been rendered, and the applicability of such provision to other
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persons or circumstances shall not be affected thereby.

§ 110-23-23 Short Taxable Year Provisions.

23.1 Reserved for future use.

23.2 If the taxpayer's taxable year under Secticn 11-23-1 et seqg. of the
West Virginia Code is not the calendar year, then such taxpayer's 5 first taxable
year under the said Section 11-23-1 et seg. of the West Virginia Code shall be a
short tazable year and shall cover The pericd beginning the first day of July,
1987 and ending with the last day of the taxpayer's then current fiscal year for
federal income tax purposes.

§ 110-23-24 Reserved for future use.

31 .




APPRCVED PROPOSED
WEST VIRGINIA LEGISLATIVE REGULATICNS
STATE TAX DEPARIMENT
TIILE 110
SERIES 23
1987

BUSINESS FRANCHISE TAX

INDEX

Subject

Accounting Periods and Methods of Accounting
General Rule
Change of Taxable Year
Methods of Accounting
Same as. Federal
Change of Acccunting Methods

Annual Returns
In General
Consolidated Returns

Apportionment of Téx Base
Preperty Factor
Value of Property
Leasehold Improvements
Average Value of Property
Payroll Factor
Compensaticon N _
Enployee _
Compensation Paid in This State
Sales Factor
Allocation of Sales of Tangible Perscnal Property
Allccation of Cther Sales =
Other Methods of Allocation
General o
Burden of Proof A . . _ o

Credits Against Tax ' . o T

Rules

Gross Income Derived by the Taxpayer From 411
Activity in West Virginia

Business Activities Entirely Within West Virginie

Definitich of the Term "Taxable in Another State"

Business Activities Partially Wlthln and Partially
without West Virginia

Capital Gains

Patent and Ceopyright Royalties |

Business Activities Partially Within and Partially
Without the State of west V1rg1n1a, Apporitionment
of Business Income

110-23-5.8
110-23-5.9 -
110-23-5.10
110-23-5.11
110-23-5.12
110-23-5.13
110-23-5.13.1

- 110-23-5.13.3

110-23-17
110-23-17.3
110-23-17.3.1
110-23-17.3.1.1
100-23-17.3.1.1.
110-23-17.3.1.2
110-23-17.3.1.2.
110-23-17.3.1.2.

110-23-17.3.1.3

8]

jeTNe)




State Tax Department

Title 110
Series 23
Parent Corporations 110-23-17.4
Bank Shares Tax Credit 110-23-17.5
Order in Which Credits Are Taken 11C-23-17.%
Criminal Penalties . o ) . . - 110-23-20
Declaration and Payment of Estimated Tax 110-23-13
Requirement of Declaraticon _ ' 110-23-13.1
Definition of Estimated Tax 119-23-13.2
Contents of Declaration 110-23-13.3
Time for Filing Declaration 110-23-13.4
Time for Filing Declaration for the Period of July 1,
1987 to the End of the Taxpayer's Taxable Year 110-23-13.4.1
Payment of Estimated Tax for the Peried of July 1, '
1987, to.the End of the Taxpayer s Taxable Year 110-23-13.4.2
Amendment of Declaraticn 110-23-13.5
Payment cof Estimated Tax 110~23-13.6
Application te a Short Taxable Year ) 118-23-13.7
Installments Paid in Advance 110-23-13.8
Criminal and Administrative Sanctions 110-23-13.9
Definitions B : ' 110-23-3
General 110-23-3.1
Business Franchise Tax Act . 110-23-3.2
Business Income 110-23-3.3
Capital 110-23-3.4
S Corporations 110-23-3.4.2
Partnerships _ 110-22-3.4.3
Additional Items in Capital 110-23.3.4.4
Allowance for Certain Government Cbligations and
Cbligations Secured by Residential Property 110-23-3.4.5
Commercial Domicile . 110-23-3.5
Commissionser ¢r Tax Commissicner 110-23-3.6
Compensation _ 110-23-3.7
Corperation - 110-23-3.8
Delegate ) : ‘ : _110-23-3.9
Doing Business ) . , , 110-23.3.10 -
Demestic Corporation ' 110-23-3.11
Federal Form 1120 ' 110-23-3.12
Federal Form 1065 S : 110-23.3.13 _
Fiduciary =~ R 110-23-3.14
Financial Qrganization N 110-23-3.15
Fiscal Year _ .. T 7 110-23-3.16
Includes and Including ST T i 110-23-3.17
Parent and Subsidiary Corporations ) 110-23-3.18 e
Partnership and Partner ' ' o T 110-23-3.19 T
Person : : 110-23-3.20 ' )
Pro Forma Return 116-23-3.21
Sales S 110~23-3.22
State - ' : ’ ’ 110-23-3.23
Stock : 110-23-3.24

Taxable Year 110-232.3.25




State Tax Department
Title 110 -
Series 23

Taxable in Another State
Taxpayer

This State

Treasury Stock

W. Va. Code

Meaning of Terms . . . _ .

Extensicon of Time for Filing Returns

Docurents and Payment to be Submitted for Granting. .

of an Extension of Time for Filing Returns

Extensions of Time for Paying Tax
Amount Determined on Return
Amount Determined as Deficiency
No Extension for Certain Deficiencies

Documents to be Submitted for Granting an Extension of
Time for Paying the Tax and Procedure for Applying

for an Extensicon of Time for Paying Tax
Furnishing of Security

General . ,
Type of Regulation
Scope

Authority

Filing Date.
Effective Date
Citation

General Overview

General Procedure and Administration

Imposition of Tax
Ceneral S : B _
Amount of Tax and Rate: Effective Date

Persons and Qrganizaticns Exenmt From Tax

Place for Filing Returns or Other Documents

Records

Requirements Concerning Returns, Notices, Records. and
Statements E -
General :
Notice of Qualification as a Receiver, Trustee,
Assignee or Other Fiduciary

Reserved for Future Use . .

Severability

110-23.3.26
110-23.3.27
110-23.3.28
110-23.3.29
110-23.3.30
110-23.3.31

110-23-10
110-23-10.1
110-23-12

110-23-12,

110-23-12.
110-23-12.

Lo P =

116-23-12.
110-23-12.

CO b

110-23.2
110-23-21
110-23-6

- 110-23-6.1
110-23.6.2

110-23-7
C110-23-16
"116-23-19

110-22-14
110-23.14.1

L10-23.14.3
110-23-24

110-23-22




State Tax Department
Title 110 .
Series 23

Short Taxable Year Provisions

Silgning of Returns and Other Documents
General
Signing of Corporation Returns
Signature Presumed Authentic.
Verification of Returns

Tax Base Determined

Tax Credit for Business Investment and Jobhs Expansion;

Research and Develcpment Projects and Coal ILoading

Industrizl Expansion and Revitalization; Eligible

Facilities; Consumers Sales and Service Tax and Use

Tax Paid.

Tar Under Section 11-23-1 ef seqg. of the West Virginia
Code is in Addition to All Other Taxes

Time and Place f&F Paving Tax Shown on Returns
In General
Date Pixed for Payment of Tax

110-23-23 .

11.0-23-15

©110-23-15.1

110-23-15.2
110-23-15.3
110-23-15.4

110-23-4

110-23-17a

110-23-18

110-23-11
110-23-11.1
110-23-11.2




