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NOTICE OF AN EMERGENCY RULE

STATE TAX DEPARTMENT -~ =~ —- - TITLE NUMRER:

AGENCY:

VA. CODE 88 11-10-5 AND 294-3-15

CITE AUTHORITY.__¥-:
EMERGENCY AMENDMENT TO AN EXISTING RULE: YES_%_, NO___

IF YES, SERIES NUMBER OF RULE BEING AMENDEDE

~ TITLE (SF RULE BEING AMENDED: ___BUSINESS FRANCHISE TAX

-

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY:

TITLE OF RULE BEING FILED AS AN EMERGENCY:

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UFON
“FILING. I

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

SENATE BILL 1, WHICH WAS ENACTED JANUARY31, 1989 TO TAKE EFFECT MARCE 1, 1989,

AMENDED THE BUSINESS FRANCHISE TAX BY CHANGING THE TAX RATE, ESTABLISHING PRORATION
FOR SHORT TAX YEARS,  AND ELIMINATING THE SEVERANCE TAX CREDIT AGAINST THE BUSIXESS
FRANCHISE TAX. ADDITIONALLY THIS EMERBENCY RULE BRINGS 110 C.S.R. 23 INTO L
CONFORMITY WITH ESTABLISHED AGENCY PROCEDURES. THIS EMERGEWCY'RULr IS NECESSARY

TO PREVENT TAXPAYER CONFUSION, TO PROVIDE APPROPRIATp GUIDANCE AND .70 THEREFORE

PREVENT SUBSTANTIAL HARM TO THE PUBLIC INTEREST. .. -
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Use Additicnal Sheets If Necessary.
HARTES O. LORENSEN
STATE TAX COMMISSIONER
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2. Explanation of above estimates:

The fiscal impact of this rule should not vary from that envisiocned
by the Legislature when it enacted amendments tTo the Business Franchise
Tax. -

3. Objectives of these rules:

Senate Rill 1, which was enacted January 31, 1989 and made
effective March 1, 1989, amended the Business Franchise Tax: it changed
the +tax rate, it established proration for shert tax years, and it
eliminated the Severance Tax Credit_against the Business Franchise Tax.
The rule for Business Franchlse Tax ig being amended in order that it
complies with W. Va. Code § 11-23-1 g; seg. and established agency
procedures.
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§ 110-23-1. General. e

1.1 Type of Regulation. - | These regulations are emergency : legislative
regulations as defined in W. Va. Code § 79A-3-1"et Seq. =~ 7T o

1.2 _Scope. - These legislative regulations explain and clarify the West Virginia

business franchise taxX set forth at W. va. Code § 11-23-1 et seg.

1.3 Authority. - W. Va. Code § 11-10-5 and § 294-3-15.

1.5 Effective Date. - July 1, 1989.

1.6 Citation. - These regulations may be cited as 110 C.S.R. 23, (1989),

§ 110-23-2.  General Overview. .~ o ,

2.1 The business franchise tax is imposed on partnerships, as defined in Sectiocn
3.19 of these regulations, and corporations, as defined in Section 3.8 of these
regulations, beginning July 1, 1987. The tax is imposed upen the privilege of doing
business in the State of West Virginia or cwning or leasing property having its
business situs in the State. The tax is not an ad valerem property tax.

2.9 The measure of tax is the "capital" of the partnership or corporation, as
defined in Section 3.4 of these regulations. If the taxpayer is taxable in more than
one state, its capital must be apportioned using a four Ffactor formula (property
payroll and sales) in which the sales facter is double weighted and the denominator is
four. The tax rate is 585 .75 percent of. the adjusted and apporticned capital of the

taxpayer. The minimum tax is fifty dollars (§50.00).

2.3 “The tax is an annual tax, ninety percent (90%) of which must be remitted in
installment payments during the taxable year by taxpayers having an estimated tax
liability of more than twelve thousand dollars ($12,000.00). The taxable year is the
same as the taxpayer's taxable year for federal income tax purposes. The In the case
of calendar vear taxpavers, the annual return of corporations is due onm March 15th of
the next taxable vear, and tne annual return of partnerships is due on April 15th of
the next taxable year. In- the- sass- of-~ calendar- yesAr- EAXpAyers: Declarations of
estimated tax are due from calendar year taxpayers on April 15th of the current
taxable year, at which time one-fourth (1/4) of the estimated tax must be remitted.
Remaining installment payments are due June 15th, September 15th and December 15th for

such calendar year taxpayers.
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2.4 Credit is allowed against the tax for the payment of West-Virginia-severance
taxes-and West Virginia bank shares taxes. Credit is also allowed for West Virginia
business franchise taxes paid_ by subsidiaries, andy-beginning-en-Juiv-1;-19887 credit
wili-be is allowed for business and occupation tax paid.

2.5 Certain partnerships and corporaticns are axempt from the tax. This
includes entities exempt from federal income taxes; insurance cempanies which pay the
State premiums tax; farming parfnerships and corporations and joint ventures which are
not required to file federal partnership income tax returns under Section 761 cf the
Internzl Revenue Code. -

2.6 The business franchise tax is administered under the West Virginia Tax
Procedure and Administration Act, W. Va. Code § 11-10-1 et seq. Criminzl penalties
applicable with regard to adminisiration of the business franchise tax are found in
the West Virginia Tax Crimes and Penalties Act, W, Va., Code § 11-3-1 et seq.

§ 119-23-3. "Definitions.

+- - - e

3.1 Qeneral. - When used in these regulations, terms defined in this Bection

shall have the meanings ascribed to them herein unless a different meaning is clearly
required by either the context in which the term is used, or by specific definition.

3.2 Business Franchise Tax Act. - The term "Business Franchise Tax Act" means
the- tan- imposed- by Article 23, Chapter 11 of the West Virginia Code of 1931, as
amended.

3.3 Business Income. - The ferm "husiness income' means income arising from

cranmsactions and activity in the regular coursé of  the taxpayer's trade or business
and includes income from tangible and intangible property if the acquisition,
management and disposition cof the property censtitute integral parts of the taxpayer's
regular trade or business operations.

3.4 Capital. - The .term "capital” of a taxpayer means:

3.4.1 In the case of corporations, except an electing small business
corporation, the average of the beginning and ending year balances of the sum of the
following entries from Schedule L of the “Federal Form 1120,Y prepared following

cenerally accepted acgcounting principles, and as filed by the taxpayer with the

Internal Revenue Service for tie taxable year:

3.4.1.1 The amount of all common and preferred stock of the taxpayer;
3.4.1.2 The amount of paid-in or capital surplus;

3.4.1.3 The amount  of retained earnings, zppropriated and
unappropriated;

3.4.1.4 Less the cost of treasury stock.

3.4.2 S Corporations. - In the case of an electing small business
corporation, the average of the beginning and ending year balances of the sum of the
following entries from Schedule. I of the Federal Form 11208, prepared following
generally accepted accounting principles. and as fjled by the taxpayer with the

Toternal Revenue Service for the taxable year:
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3.4.2.1 . The amount of all stecck of the taxpayer;

3.4.2.2 . The amount of paid-in or capital surplus;

3.4.2.3 “The . amount of . retained earnings, appropriated and
unappropriated;

3,4.2.4 The amount of shareholders' undistributed taxable income;
3.4.2.5 The amount of the accumulated adjustments accounts;
3.4.2.6 The amount of the other adjustments account;

3.4.2.7 ° Less the cost of treasury stock.

3.4.3 Partpnerships. - In the case of a partnershlp, the average of the
beginning and ending year balances of the amount of partners capital accounts from
Schedule L. of Federal Form lOéo,,preDared fq}lqwlng generallv accepted agccounting

principles, and as f£iled hy the taxpayer with the Internal Revenue SerV1ce for the
taxable year. - ros smmae e _

3.4.4 In circumstances where the Schedule L of Federal Form 1120, 11208

or 1065, as filed wrt% "the United States“Internal Revenue Serv1ce, has _not been
prepared in sgccordance wath generallv accepted accountlng pr1nc1ples, the taxpaver
shall file with the State Tax Department a copy of‘EEEh schedule as filed with the
United States Internal Revenue Service and a Schedule L of Federal Form 1120, 11208 or

1065 preparedi in accordance with veneraily accepted accountlnz prlncrples. The
taxpayer shall also file a,reconc;lratlon statement showrng "the adqustments necessary

tc bring the Schedule L, as Filed with the Unlted States Intetnal Revenue Serv1ce.

into compllance w1th generaliv accepted accountlng pr1nc191es ""The taxpayer's tax
liapilitv shall be calculated on the Dagis of Schedule L as determined in accordance

with generally accepted accountlng pran1p1es

I .l .nEgia ;- JERT

3-&-4 3.4.5 Addltlonal Items in Capital. _ - The term capltal for
purpcses of the business franchlse tax . 1nclude§;“such ad1ustments as the Tax
Commissioner deems necessary to prcperlv reflect capltai and such additional items
from the accounts of the taxpayer as the Tax Commissioner may by regulatlon prescrlbe,
which fairly represent the net eguity of the taxpayer as defined in accordance with

generally accepted accounting principles.

2:4:5 3.4.6 Allowance fox Certaln_Government Obligations and Obligations
Secured by Re51dentlal PIODEItV.ﬁf As to*both ccrpcratlons and partnershlps, capltal
must be multiplied by “a fraction equal to one minus & fraction:

8:4:5:1 3.4.6.1 . The numerator of which is the sum-of-the average of
the monthly bheginning and endlng account balances durlng the taxablie year (account
balances to be determined &t ¢cgst in the same manner as obllgations, investments and
loans are reported on. Schedule L of the -Federal Form 1120% or Federal Form 1063} of
the following:

3+4r5:%:a 3.4.6.1.8 Obligations and securities of .the United
States, or of &ny agency, authority, commission or lnstrumentalrtv of the United
States and any other corporation or entity created under the autherity of the United
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States Congress for the purpose of implementing or furthering an objective of natiocnal
pelicy; T T

8:4:5:3rar: 3.4.6.1.a.1 The term 'obligation,” for purposes
of subsecticn 3r4z5-ira 344.6.1.aawgg§£§m§7&irect obligation of one of the enumerated
entities issued under law for valuable consideration, and includes bonds, notes,
cortificates of indebtedness, Treasury bills, and interim certificates issued for zan
ckligation. It does not include, for example, an overpayment of federal income tax.

8r&:5rirar? 3.4.6.1.a.2 The term "obligations and securities

of the United States or any agency, authority, commission or instrumentality of the

United States and any other corporation or entity created under the authority of the
United States Congress for the purpose of implementing or furthering an objective of
national policy" means direet- equity securities of any such agency, authority,
commission, instrumentality, corporation or entity; or direct obligations of the
United States government or any such agency, authority, commission, instrumentality,
corperation or entity whereby any such entity is the obligor. Obligations or
securities for which the federal government or any such agency, authority, commission,
instrumentality, corporation or entity acts as & were guarantor, rather than the
direct obligor, shall not constitute obligations or securities of the United States or
any such agency, authority, commission, instrumentality, corperation or entity for
purposes of the West Virginia business franchise tax and these regulations.

3r4r5-t-ar3 3.4.6.1.4.3 Example: Financial instruments
issued by private institutions obliged to make timely payment of prinmcipal and
interest which are guaranteed by a federal agency that pledges the full faith and
credit of the United States to guarantee the timely payment of interest and principal

if the issuer defaults are not obligations of Tthe United States or any agency,
authority, commission or imstrumentality of the United States or any cofporation or
entity created under the authority of the United States Congress. The federal agency

pears cnly a secondafy and contingent obligation™ to pay, 'and thus is a guarantor
rather than an obligor. o

3:4:5:3:k 3,4.6.1.b Cbligations of the State of West Virginia oz
any political subdivision of the State of West Virginia; ' - '

3:4+5-2re 3,4.6.1.c Investments or loans primarily secured by
mortgages, or deeds of trust, on residential property located in the State of West
Virginis and occupied by nontransients; ’ o -

S-hebrirer: 3.4.6.1.¢c.1 The term 'residential property’
means an abode and dwelling for human habitation intended to be inhabited for a’
permanent or indeterminate and lengthy pericd of time. The term does not include
hotels, motels, inns, motor inns, lodges and similar short-term lodging
accommodations, but dees include apartments, condominiums, single family dwellings,
multiple family dwellings, apartment complexes, nursing homes and Thousing
developments. This term shall include property primarily used as such an abode and
dweiling without regard to whether the property is also used for commercial purpeses,
so leng as it is primarily used as a residence.

3:4:5:3rer8 3.6.6.1.c.2 The  term  “nontransient'  means
natural persons, rather than corperatiens, who own their residence or who have & lease
for their residence which has a primary term of not less than ninety (90) days er such

perscns who hold a weekly or monthly per;qéégrtenandy or a tenancy at will in their
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residence but who have resided at the residence for a period of more than eighty-nine
(89) days. - "*7 T ' . '

S:4:5:37d 3.4.6.1.d And _loans primarily _secured by a lien or
security agreement on residential property in the form of a mobile heme, modular home
or double-wide, located in the State of West Virginia and occupied by nontransients.

Srh-5ri-d-% 3.4.6.1.4.1 TFor purposes of this subsection, the
term "lien or security agreement' shall include a uniform commercial code  security
interest agreement.

3:4r5-:re 3.4.6.1.3 The term 'investments or loams primarily
secured by mortgages or deeds of trust, on residential property’ shall include
construction loans for the construction of residentiel property so secured.

3:4-5:8 37£.6,2 The denominator of which is the average of the
monthly beginning and ending account balances of the total assets of the taxpayer
which are shown on Schedule L of the YFederal Form 1120,% as filed by the taxpayer
with the Internal Revenue Service oz, in the case of partnerships, Schedule L of
Toderal Form 1065, as filed .by the texpayer with the Internal Revenue Service, or in
the case of taxpayers not required to file such schedules or fofms with the Internal
Revenue Service, the pro forma version.thereof. )

3:475:8 3.4,6.3____ For purposes of this regulation, the averege of the
monthly beginning and ending account balances shall ke determined for any given
account by adding the account balance on the first day of the month to the account
balance on the last day of the month and dividing the resulting sum by two. The
averages resulting from this procedure shall, for each of the twelve (12) months of
the taxable year, or, in the case of short taxable years for the number of months in
the taxable year, be added together, and the sum shall then be divided by twelve (12)
in the case of taxable years having twelve (12) wonths, or shall be divided by the
aurber of monmths in the taxable year for short taxable years. The resulting figure
shall be the average of the monthly beginning and ending balance for any account
described under this Section 3 of the these regulations.

8-h:5-3ra 3.4.6.3.a When a taxpayer maintains records insufficient
to clearly establish the monthly beginning and ending account bkalances, the average of .
the monthly beginning and ending account balances shall He deemed to be zero unless
the taxpayer can otherwise affirmatively establish to the satisfaction of the Tax
Cemmissioner the amount of the average monthly beginning and ending account balances.’

3.5 Commercial Domicile. - The te;@ﬁjgommergial'dom}gile” means the principal
place from which the trade cor business of the taxpayer. is directed cor managed.

3.5.1 The term "directed or managed" for purposes of these regulations
shall mean the guidance and control. exerted by the executive cfficers or managerial
authoritiss of a corporation over the business affairs cf the corporation. Im the

case of parent and subsidiary corporations or other zrelated or affiliated
corporations, any direction, mamagement, guidance or control exerted by the executive
officers or managerial authorities of parent corporations over or upon subsidiary
corporations or the management therecf, or by the executive officers or managerial
authorities of related or affiliated corporations over or upon other related or.

affiliated corporations or the management thereof, shall not comstitute the direction
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or management of the corporation for purposes of the West Virginia business franchise
tax or these regulations. - )

3.6 Commissioner or Tax Commissioner. - The terms “Commissioner” or. 'Tax

Commissioner” are used interchangeably im these regulations, and mean the Tax
Commissioner of the State of West Virginia, or his delegate.

3.7 Compensation. - The term '"compensation’ means wages, salaries, ccmmissions
and any other form of remuneration paid to employees for personal services.

3.8 Corperation. = The term "eorporation” includes amy corporaticnm, s
corperation, joint-stock company end any associafion or other organization which is
taxable as & corporation under federal income tax ldaws or the incoma tax laws of West
Virginia, or which is treated as an 3 corperation under federal income tax Law,

3.9 Delegsgte. - The term 'delegate” in the phrase "or his delegate,” when used
in reference to the Tax Commissioner, means any officer or employee of the State Tax
Department duly authorized by the Tax Commissioner directly, or indirectly by one or
more redelegations of authority, to_ perform the functions menticned or described in
W. Va. Code § 11-23-1 et seq. or these regulations. '

3.10 Doing Business. - The term "doing business” means any activity of 2
corporation or partnership which enjoys the benefits and protection of the government
and laws of the State of West Virginia, except the activities of agriculture and
farming. ' T T T

3.10.1_  _For purposes of these regulations, the terms "agriculture” and.
"farming" shall mean the producticn of food, fiber, and woodland preducts (but not
timbering activity) by means of enltivation, tillage of the soil and by the conduct of
animal, livestock, dairy, apilary, equine or poultry husbandry, horticultural, or any
other plant or animal production activity and all farm practices related, usual or
incidental thereto, including the storage, packing, shipping and marketing of
agricultural or farm preoducts, but not “including any manufacturing, wmilling or
processing of such products by persons cther than the producer thereof.

3.10.2 The activities of _ agriculture and fearming shall mean such
activities, as defined herein, occurring cn not less than five (5) acres of land and
the improvements thereon, used in the aforementioned activities, and shall mean only
such agriculture and farming activities resulting in the preduction of at least cne
thousand dollars ($1,000.00) of agriculture or farming products per annum through the
conduct of the business of farming as the principal activity of the corporaticn ox
partnership in the manner described in Section ten, Article oné-z, Chapter eleven of

the West Virginia Code and the regulaticns related thereto.

3.11 Domestic Corporation. - The term 'domestic corporation’ means a corporaticn
organized under the laws of the State of West Virginia, and certain corpordtions
organized under the laws of the State of Virginia before the twentieth day of June,

1863. Every other corporation is a foreign corporatiomn.

income tax rveturn of any corporation made pursuant to the United States Internal
Revenue Code of 1986, as amended, or in successor provisions of the laws of the United
States in respect to the taxable income of a corporation, and filed with the Federal
Internal Revenue Service. 1In the case of a corporation that’ elects to file a federel

3.12 Federal Form 1120. - The term 'Federal Fozm 1120" means the annual federal
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inceme tax return as part of an affiliated group, but files as a separate corporation
under the Business Franchise Tax Act, then as to such corporation, the term "Federal

Form 1120" means the pro forma Federal Form 1120. In the case of S corporations, the
term "Federal Form 1120". means Federal Form 11208. o '

3.12.1 For purposes of the West Virginia business franchise tax and these
regulations, the term "Federal Form 1120" shall mean a pro forma Federal Form 1120 fer
those corporatioms not required by federal law to file.a Federal Form 1120.

3.12.2°  The term "Schedule L of Federal Form 1120" shall mean the balance
sheet required to be filed with the fedevral income tax returm, whether designated

Schedule L or otherwise. For those corporations not required by federal law to file a
"raderal Form 1120" or a balance sheet, whether designated Schedule L ox otherwise,

with their federal income tax return, the term "Schedule L of Federal Form 1120" shall

mean the pro forma Schedule L of Federal Form 1120.

o1t

3.13 Federal Form 1065. = The term "Federal Form 1065

means the annual federal

income tax return or filing of & partnership made pursuant to Section 6031 of the

United States Internzl Revenue OCode of 1986, as amended, or renumbered, or in
successor provisions of the laws of the United States inp resbectrﬁd the income of a
partnership, and filed with the Internal Revenue Serwvice.

3.13.1 Tor purposes of the West Virginia business franchise tax and these

regulations, the term "Federal Form 1065" shall mean a pro forma Federal Form 1065 for

those partnerships not required by federal law to file a Federal Form 1065.

3.13.2 The term "Schedule I of Federal Form 1065" shall mean the balance
sheet required to be filed with the federal partnership tax return or filing, whether
designated Schedule L or otherwise. For those partnerships not required by federal

law to file a Federal Form 1065 or a balance sheet, whether designated Schedule L or
otherwise, with their federal partnership return, the term "Schedule L of Federal Form
1065" shall mean the pre forma Schedule L of Federal Form 1065.

3.14 Fiduciary. - The term ''fiduciary’ means, and includes, a guardian, trustee,
executor, administrator, receiver, conservator or any persofi acting in any fiduciary
capacity for any person. ) :

term "financial organization" includes any

3.15 Einancial Orgaplzetion. - The e

bank, banking association, trust company, industrial ican company, small loan company
or licensee, building and  loan _association, savings and loan associlation, finance
company, investment company, investment broker or dealer, and any other similar
business organization, at least ninety (90) percent of the assets of which consist of
intangible personal property, and at least ninety (90) percent of the gross receipts
of which consist of dividends, interest and other charges derived from the use of
money or credit. - |

3.16 Fiscal Year. - The term "fiscal year” megns an accounting period of twelve
(12) months ending on any day other than the last day of December, and on the basis of
which the taxpaver is required to report for federal inceome tax purposes.

3.17 Includes and Including. - The term terms "includes" and the--texms
"including when used in a definition comtaimed’in this article shall not be deemed to
exclude other things otherwise within the meaning of the term being defined.
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during the taxable_yearﬁgsre';hﬁﬁb?{?f§ pefcent” (50%) of the stock of all classes of
another corporation is .defined to be the 'parent corporaticn” and the corporation
which is sc owned by the parent corporation is defined to be a 'subsidiary
corporation.” a '

3.18 Parent and Subsidiary Corporations. - The corporation which owns on average

3.19 Partnership end Partmer. = The term "partnership' includes & syndicate,

group, pocl, joint venture, or other unincorporated orgdhization through or by means

of which any business, financial operation or venture is carried on, and which is not
s trust or estate, a corporation or a sole proprietorshipr or an unincerporated
organization which, under Section 761 of the Internal Revenue Code of 1986, as
amended, is_qot*tréafgdiéﬁfg_ggiﬁnérﬁhipffb;;;hefﬁaﬁibléfﬁéaf for federal income tax
purposes. The term "partnex  includes a member in such a syndicate, group, peool,
joint venture or organizationr which is a pertoership.

3.19.1 The term ' 'partnership” and the term "partner'’ shall not include
any joint venture or joint venturer that has elected under Section 761 of the United
States Internal Revenue Code not to report as a partnership for federal income tax
purposes. ’ - B '

3.15.2 The term 'corporate partner' or the term "parent-partner means a
corporation owning an interest in & partnership as a general or limited partner.

3.21 Pro Forma_ Return. = The term "pro forme return,” when used in these
regulations, means the return which & corporate tagpiver would have filed with the
Internal Revenue Service had it not elected to file as part cof a consolidated group

for federal income tax purpcses.

3.21.1 Pro Forma Stapemgnts\_Fo;ms, Schedules or Documents. - The term
"sro forma" when applied to statements, forms, schedules or documents means “that
statement, form, schedule or document drawn up Or drafted to conform to the applicable
rules, regulations, informational reguirements and format for the statement, form,
schedule or document upen which the pro forma statement, form, schedule or document is
to be based as 1f the taxpayer were required to file such statement, form, schedule or
document for federal income tax purposes and in accordance with federal iIncome tax
law. : -7 '

3.22 Sales. - The term "sales” means all gross receipts of the taxpayer which are

"husiness imcome,' as defined in these regulations.

3.23 State..- The term ''state” means a state of the United States, the District
of Columbia, the Commonwealth of”Pﬁerto‘3i§6}'6¥‘ény territory or possession of the
United Statesr apd anv foreign country or political subdivision thexeof.

i Y

3.24 Stock, - The term "stock” includes shares .in a corporation, association oz
joint stock cempany. The eri does nof include nonvoting stock which is limited and
preferred as to dividends, or tfeasury stock. The term "stock cwned by a corperation”
shall include stock owned directly by such corporaticn and stock which is subject to
an option to acquire stock. T T - :

3.25 Taxable Year. - The term ''taxable vear'" means the calendar year, or the

LT

fiscal year ending during such calender year, upen the basis of which the taxpayer's
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tax llabillty is computed under the Business TFranchise Tax Act. The term "taxable
vear'' means, in the case of & return made for a fractional part of a year (short

taxable vear) under. the prov1sions of the Business TFranchise Tax Act, or under these
regulations, the period for which such return is made.

3.25.1 _ The term "taxable yvear for federal income tax purposes’ or the
term "filing vear for federzl income tax purposes’ means the fiscal or calendar year
for which the taxpaver is required to report for federal income tax purposes in
accordance with federal income tax law for purpcses of the annual federal income tex
return or for purposes of federal informational returns.

3.26 Taxable in Another State. - The term taxab}e in ancther state" for purposes
of apporticnment’ iander Section 110-23-3 of £ iHesa . regulations means ‘those circumstances

where & taxpayer:

3.26.1 . Is subiect to a net income tax, a franchise tex measured by net
income, & franchise tax for the privilege of doing business or a corporate stock tax
in such other stgte; or

R LT = SR o N S S - [ - L. - = -

3.26.2 Would be subject to a net income tax if such other state imposed
such a tax.

3.27 Taxpaver. - The term ?axpeyer means Aamny person_ as defined in these

regulations subject to the tax imposed by W. Va. Code § 11-23-T1 et seq.

3.28 This State. - The term "this State” means the State of West Virginia.

3.29 Treasury Stock. - The term "treasury stock’ means shares of a corporation.
which have been issued and have been ‘'subsequently acglired by and belong to such
corperation, and have not been cancelled or restored to the status of authorized but

unissued shares. Treasury stock is_ deemed tc be 1ssued shares, but not outstanding
shares, o S
3.30 W¥. Va. Code. - The term "W. Va. Code" means the Code of West Virginia of

1931, as anended.

3.31 Meaning of Terms. - Any term used in these regulations shall have the same
meaning as when used in a comparable context in the laws of the United States relating
to federal income taxes, unless a different meaning is clearly required by the context
or by definition. in these regulations. Any reference in these regulations to the laws
of the United States, or to the Internal Revenue Code or to the federal income tax law
shall mean the provisions of the laws of the United States relating to the
determiration of income for federdl ifcome tax purpeses. as-in-effect-en-the-fiwst-day
of- January;- 1385 All amendments made to the laws of the United States prior to
Januery 1, 1589 shall be given effect in determlnlﬂg taxes 1mposed by the Business

Franchise Tax Act for the tax perlo@_beglnnlng Januarv g 1388 No amendment to laws
of the United States made after December 31 1988 shall be glven effect

§ 110-23-4. Tax Base Determiqed,

B ST AL - A

4,1 The tax base of a taxpayer, for purposes of the business franchise tax, is
the taxpayer's 'capital,” as defined in these regulations and as adjusted in
sccordance with W. Va. Code §.11-23-3 and Section 3.4 of these regulations.
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4.2 If the taxpaver is also taxable in another state as defined in Section
11G-23-3 of these regulaticns, then the tax base of the taxpayexr shall be its
"capital,” as defined in W. Va. Code § 11-23-3 and Sectiocn 3.4 of these regulaticns,
multiplied by the said taxpayer's apportionment fractien determined under W. Va. Code

§ 11-22-5 and Section 110-23-3 of these regulations.

§ 110-23-5. Apportionment of Tax Base.

B

5.1 .A taxpaver subject to the business franchise tax which is also taxable in
another state shall apportion its tax base to the B3tate of West Virginia by
multiplying its tax base by a fractiom, the numerator of which is the sum of its
preperty facter, plus the payroll factor, plus two times the sales factor, all of
which shall be determined in accordance with this Section, and the denominator of
which is four. . However, when the denominator of one or more of the factors is zero,
the denominator of the apportionment formula fraction shall be decreassed by the number
of factors having a denominator of.zero. . In the case of & sales factor which has a
denominator of zero the apportionment fraction denominateor shall be decreased by two.

5.2 Propertvy Factor. - The property factor is a fractien, the numerator of which
is the average value of the taxpayer's real and tangible personal property owned or
rented and used _by it in this State during the taxable year, and the denominator of
which is the average value of all real and tangible perscnal property owned or rented
by the taxpayer and used by it during the taxable year, which is reported on Schedule
I of UYFederal Form 1120,Y or Schedule L of Federal Form 1065 for partnerships, plus
the average value of all real.and tangible personal property leased and used by the
taxpayer during the taxable year. o '

5.3 Value of Propertv. - Property cwned by the taxpayer shall be valued at its

original cost, adjusted by subsequent capital additions or improvements theretc and
partial disposition thereof, by reason of sale, exchange, abandonment, etc.: Provided,
That where records of original cost are unmavailable or cannot be obtained without
unreasonable expense, property shall be valued at original cost as determined under
Section 5.3.3 of these regulatioms. Property rented by the taxpayer from others shall
be valued at eight times the net annual rental rate. ~Net annual rental rate Is the
annual rental paid, directly or indirectly, by the taxpayer, ©r for 'its benefit, in
money or other comsideration for the use of the property and inciudes:

5.3.1 Any amount payable for the use of real cor tangible perscnal .
property, or any part thereof, whether designated as a fixed sum of money or as &
percentage of sales, profits or Qt@erwise;:_ |

5.3.2 . Any amount pavable as additicnal rent or in lieu of rents, such as
interest, taxes, insurance, repairs or any other items which are required to ke paid
by the terms of the lease or other arrangement, not including amounts paild as service
charges, such as utilities, janitor services, etc. If a payment includes rent and
other charges unsegregated, the amount of rent shall be determined by consideration of
the relative values of the rent and the other items. The term ''rent’ does not include
incidental day-to-day expenses such as_hotel or motel accommodations, daily rental of
automobiles, etc.

5.3.2.1 Exemple 1: A taxpayer, pursuant to the terms of a lease,
pays the lessor twelve thousand dollaxs ($12,000) a year rent plus taxes in the amount
of two thousand dollars ($2,000) and interest on a mortgage in the amount of one
thousand dollars (81,000). The amount of rent is fifteen thousand dollars ($15,000).

10
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Example 2: A4 taxpayer stores part of its. iaventory in a
public warehouse. The total charge for the year was one thousand dellars (§1,000), of
which seven hundred. dollars ($700) was expressly for the use of storage space and
three hundred dollars ($300). of which was expressly for inventory, insurance, handling
znd shipping charges, and C.0.D. collecticns. "The annual rent is seven hundred
dollars (§700). 7 0 T TTITTITIoomTTeames mmermon nnen - - - -

Shipping and handling charges and C.0.D. charges weuld be for transactions
entirely unrelated to the _lesse of  storage _space, and would not constitute
consideration for use of the leased storage space. The cost of insurance on theé
lessee's property is not a responsibility of the lessor of the building, and does not
relate to the leased storage space._.Had the insurance fee been for insurance on the
warehouse building paid pursuant to the lease, rather than for the lessee's inventory,
it would have then related to the leased property and would have been a payment of an
obligation of the lessor. pursuant to.a lease. It would then constitute consideration
paid for use of the storage space, and would qualify as rent under this Section.

5.3.3 Where records of the original cost of property are not available,
property shall be valued at original cost. The determination of original cost shall
be made by determining the fair market value of +the property on the date of
acquisition. R

5.4 Leasehold Improvements. - TLeasehold improvements shall, for the purposes of
the property factor, be treated as property owned by the lessee regardless of whether
the lesses is entitled to remove the improvements or the Improvements revert to the

lessor upon expiration of the lease. Leasehold improvem@nts_shqll'be included in the
property factor at their original cost.

5.5 . Average Value of Propertv. = The average value of property shall be
determined by averaging the values at the beginning and ending of the taxable year:
Provided, That the Tax Commissioner may regquire the averaging of monthly values during
the taxable vear if substantial fluctuations in the values of the property exist
during the taxable year or where property is acquired after the beginning of the
taxable year, or is disposed of, or for which the rental contract ceases, before the

end of the taxable vear. - .~ -

5.6 “Payroll Factor. - The payrcil factor is a fracticn, the numerator of which
is the total compensation paid in the Stafe of West Virginia during the taxable year
by the taxpayer, and the denominator of which_ dis the total compensation paid by the
taxpayer during the taxable vear as shown on the taxpaver's federal inccome tax form as -

filed with the Internal Revenue Service, as reflected in the schedule of wages and
salaries and that portion of cost of goods sold which reflects compensation, or as
shown on a pro forma return. L

5.7 Compensation. - The term 'compensaticn' means wages, salaries, commissions
end any other form of remuneration paid to employees for personal services. Payments
made to an independent contractor or fto any other persen not properly classifiable as
en emplovee shall be excluded.  Only the amounts paid directly to employees shall be
included in the payrell factor. Amcunts which are considered paid directly to
employees include the value of board, rent, housing, lcdging, and other benefits or

sarvices furnished to emplovees by the taxpayer in return for personal services,
srovided such amounts comstitute income to the recipient for federal income tax

purposes.

11
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5.8 Employee. - The term "employee” means:
5.8.1 Any officer of a corporation; or.

5.8.2 Any individual whe, under the usual commen law rules applicable in
determining the emplover/employee relationship, has the status of an employee.

5.9 Compensation Paid in This State. - Compensation is paid in this State if:

5.9.1 _ The emplovee's service is performed entirely within <=he this
State;

5.9.2 The employee's service is performed both within and outside cf the
this State, but the service performed outside of *he this State is incidental to the
individuzl's service within tRe this State. The word 'ineidental' means any service
which is temporary or transitery in nature, or which is rendered in comdection with an
isolated transaction; or

5.9.3 Some of the serfvice is performed in the State of West Virginia
and:

5.%.3.1 The employee's base of cperations or, if there is no base of
operations, the place from which the service is directed or controlled is in the State
cf West Virginia, or

5.9.3.2 The base of operations or the place from which the service is
directed or caontrolled is mnot_in any state in which some part of the sexvice is
performed, but the employee's residence is in the State of West Virginia. The term
"hase of operations" mezms thé place of more or less permanent nature from which the
employee. starts his work zand to which he customarily returns in order to recedive
instructicns from the taxpayer or communications from his custemers or other persons
or to replenish stock or other materials, repair equipment, or perform any other
functions necessary to the exercise of his trade or profession at some other point or
points. The term "place from which the service is directed or contrclled” refers to
the place from which the power to direct or control is exercised by the taxpaver.

5.10 Sales Factor. - The sales facter is a fraction, the numerator of which is
the gross receipts of the taxpayer derived” from transactions and activity in the
regular course of its trade or business in the State of West Virginia during the
taxable vear, less returns and allowances. The denominator of the fraction is the
total gross receipts derived by the taxpayer from transactions and activity in the
regular ccurse ¢f its trade or business, and reflected in its gross income reported
and as appearing on the taxpayer's UFederal Form 1120% or Federal TForm 1065, and
consisting of those certain pertinent portions of the gross income elements set forth.

5.10.1 For _purposes of these regulations, the term 'gross receipts,

shall mean gross income, not gross profit, and ne reduction for cost of goods scld or
other expenses or decreases in the amount of gross receipts shall be permitted in the
determination of the sales factor. o

5.11 Allcestion of Sales of Tangible Personal Property. - Sales of tangible
personal property are in the State of West Virginia if: =~ = a )

12
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5.11.1 .. The property is delivered or shipped to a purchaser, other than
the United States government, within the State of West Yirginia regardless of the
£ o.b. point or other conditions of the sale; ox T

5.11.2 . _ The property is shipped from an office, store, warehouse, factory
or other place of storage in the State of West Virginia, and:

5.11.2.1 The purchaser is the United States government, OI;

5.11.2.2 The taxpayer is nmot taxable in the state of the purchaser.

5.12 Allocaticn of Other. Sales. - Sales, other than sales of tangible personzl
property, are in the State of West Virgimza™ig: T ™ T '

5.12.1 The. income producing activity is performed in the State of West
Virginia; ox

5.12.2 The income preducing activity is performed both in and outside the
State of West Virginia and a greater protion portion of the income producing activity
is performed in the State of West Virginia than in any other state, based on costs of
performance. : S ' -

5.13 Other Methods of Allocation.

5.13.1 General. - If the statutory formula for apportionment of the tax

base, as outlined azbove, does not fairly represent the extent of the taxpayer s
business activities in the State of West Virginia, the taxpaver may petition for, or

the Tax Commissioner may require, in respect to &1l or any part of the taxpayer's
business activities, if reasonable:

5.13.1.1 Separate accounting;
5.132.1.2 The exclusien of one of the factors;

5.12.1.3 The inclusion of one or mere additional factors which will
fairly represent the taxpayer's business activity in the State cf West Virginia; or

5.13.1.4 The emplovment of any other method to effectuate an equitable
allocation or apporticonment of the taxpayer's tax base.

5.13.2. A taxpayer desiring to use ancther method of allccation or
apportionment to determine tagébggrfcgp;tgl” must file its petition no later than the
due date of the annual return (determined without regard to any extension of time for
filing) in which such other method will be used. N '

5.13.3 Burden of Precof. - In any §§@épistrativeipg judicial proceeding,
in which employment of one of the methods of allocation or apportionment provided for
in Section 5.13.1 is sought, on the ground that the statutory apportionment formula

described in Section 5.1.0f these regulations does not fairly represent the extent of

the taxpaver's business activities in the State of West Tirginia, the burden of procf
shall: ’

5.13.3.1 If the Tax Commissioner seeks employment of one of such
methods, be on the Tax Commissioner, or h

13
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5.12.3.2 If thé taxpayer seeks employment of one of such cther
methods, he on the taxpayer. : : - '
§ 110-23-6. Imposition of Tax. = _ _
§.1 (Qeneral. - An annual business franchise tax is imposed under Section 11-23-%

of the West Virginia Code on the privilege of doing business in the BState of West

Virginia and

collected from everv domestic corporation,
domicile in the State of West Virginia,
property located in the State of West Virginia or

Virginia, and from every partnership
of West Virginia c¢r doing business,

in respect of the benefits and protections

conrerred. Such tax is
every corporation having its commercial
every foreipn or domestic corporation leasing
"doing business in the State of West
located in the State
¥+ The tax is

owning or leasing property
in the State of West Virginia.

effective beginning July 1, 1987 for taxable years ending after that date.

6.2 Amcunt of Tex and Rate:

Effgctivc-ﬁgthu%y 1, 1987 to December 31, 1988. -

On and after the first day of July,
11-23-56" and generally under Section 11-23-1
the greater of fifty dellars ($30.00) or
determined under Section 11-23-1 et sed.

"1887, the amount 6f tax imposed under Section
et seg. of the West Virginia Code shall be
559 of the value of the tax base, as

"of the West Virginia Code and these

regulations:_Provideg,_Thg{_@hgn Ehi“;axpayér‘s first taxable year under the seaid

Section 11-23-1 et seq.
taxpayer's liability shall

of the West virginia Code is

s short taxable year, the

he prorated based upon the ratic which is the number of

months which the said short taxable year bears to twelve (12).

6.2.1.
the 1987 short taxable year
constitute the pericd of July 1,

for that

times 3/12ths.

6.3 Taxable Years After Decembe

1987, to September 30, 1987.
1iable for a tax egual te the greater oﬁ $507X 3/12ths,

Example: 'If a taxpayer has 2 fiscal year ending on September 30,

taxpayer will be three (3) months long and will
The taxpaver would be
or the annual tax liability

r 31, 1888. - Fox taxable years beginning on or

”-amoﬁﬁtiéf tax due under the Business

after the first (lst) day of Jenuary. 198%, the

gl

Franchise Tax Act and ‘hese resulations Shall be the reater of fifty dollars ($50) or

.75% of the value of the fax base as Setermined under the West Virginig Business

Frapchise Tay Act and these resulati

onc. When the texpaver's taxable vear for federal

ey

income tax purposes is_a!EESEpffaxéEle ﬁgﬁ?fn¥héﬁﬁéi'determiné& by application of the

o

tax rate to the taxpaver s tax base shall be prorated based upon the ratio which the

number of months in such short tAxapie year beirs té ¢

welve (12), However, when the

taxpayer's fir{ffigxable_Qggi;undéfffﬁédﬁé§€3virginia

Business Franchise Tax Act and

these regulations is less than twelve (12) months, the taxpaver's ligbility shall be

prorated based upon the

ratio which the mumber of months

_the taxpaver was deing

-y TR R e L Dok e
business in this State bears to twelve 12).
= - Fa = P A Y )

than fifty dollars ($30). ~ _

§ 110-23-7. . .. Persoaos and

SaF. T Tp i

Organizations
X R T — b — e Sy I oL R N Y i -
organizations and persons shall be exempt from the business

— "1In no event shall the tax due be less

RELET e . 2o T

Tax. - The following

Exempt [h _
"franchise tax to the

Erom

extent provided in Section 11-23-7 of the West Virginia Code and in this Section of

these regulaticns:

7.1
doing business in the form of a
regulations).

practitioners and other self-employed

Natural persons doing businass in the State of West Virginia that are mnot
‘partnership (as defined in Section 110-23-3 of these

Such persons include persons doing business as sole proprietors, sole

Dersons.

14




State Tax Department
Title 110 o o
Series 23 - — e e

7.2 Coyporations  and  crganizations which by reason of their purposes or
activities are exempt from federal income tax: Provided, That this exemption shall not
apply to that portion of theix capital (as defined in Section 110~23-3 and of these
regulations) which is wused, directly or indirectly in the generaticn of unrelated
business income (as dafined in the Internal Revenus Code) of any such corporation or
organization if the unrelated business inccme_is subject to federal income tax.

7.2.1.. For purposes of this regulation, the determinaticn of the portion
of capital which is used directly or__indirectly in_the generation of unrelated
business income shall be made by multiplying capitaly (as defined in Section 110-23-3
of these regulations}l,of_thgﬂgg;porgﬁioﬁ”6; §rg§hization by a fraction, the numerator
of which is the total gross unrelated business income of the corporation or
organization, and the denominator of which is all gress income of the corporation or
organization. B T oo : :

7.2.2 . Capital used directly or indirectly in the generation of unrelated
business income shall be adjusted in accordance with Section 3.4 of these regulations.
The tax base thereby determined shall be subject to apporticmment in accordance with
Secticn 110-23-5 of these regulations.

7.3 Insurance companies which pay the BState of West Virginia a tTax upon
premiums.

7.4 Production credit associations organized under the provisions of the federal
"earm Credit Act of 1933": Provided, That this exemption shall not apply to
corporations or_associations organized under the provisions of Section 18-4-1 of the
West Virgimia Gode. ' ' o )

7.5 Any trust established pursuant to Section 186, Chapter 7, Title 29 of ‘the
Code of the Laws of the United States (enacted. as Section 302(¢c) of the Labor
Management Relations Act of 1947}, as amended prior to the first day of January, 1985.

7.6 Any credit union organized under the provisions of Chapter 31 or any other
Chapter of the West Virginia Code provided that this ‘exemption shall not apply to
corporations or ccoperative associations organized under the provisions of Section
19-4-1 et seq. of the West Virginia Code.

7.7 Any corporation organized under the West Virginia Code which is a politicel
subdivision of the State of West Virginia, or is an instrumentality of a political

cubdivision of the State of West Virginia, and was created pursuant to the West
Virginia Code. S R '

7.8 TFarm Corporations and partnerships.

7.9 A racing association exempt from payment of the franchise tax in accerdance
with Section 19-23-12 of the West Virginia Code.

§ 110-23-8.  Accounting Periods and Methods of Accounting.

8.1 General Rule. =-. For purposes of the business franchise tax, a taxpayer s
taxable year shall be the same as the taxpayer's taxeble year or reporting year for
federal income tax purposes.

15
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8.2 GChange of Taxable Year. - If a Efxpgge::s_taxable year or repcrting year is

changed for federal income tax purposes, Lhe taxpayer's taxable year for purposes of
the business franchise tax shall be likewise changed. The taxpayer shall provide a
copy of the asuthorization for such change from the Internal Revenue Service with its
business franchise tax return filed for the taxable year under Section 11-23-1 et segq.
cf the West Virginia Code. o - ' ' C

2.3 Methods of Accounting.

8.2.1  Sezme as_Federal. - A taxpayer's method of accounting under the
Business Franchise Tax Act shall be the same as the tagpayer's method of accounting
for federal income tax _purposes. In the absence of any method of accounting for

federal income tax purposes, the accrual method of zccounting shall be used uniess the
Tax Commissicner congents, in writing, to the use of another method.

8.3.2 Change of Accounting Metheds. - If _aﬁ_taxpayer’s methed of
sccounting is changed for federzl income tax purposes, its method of accounting for '
purposes of the business franchise tax shall likewise be changed. The taxpayer shall
provide & copy of the authorization for such change from the Internal Revenue Service
with its return filed for the taxable yvear under the Business Franchise Tax Act.

§ 110-23-9. “Annual Returms.

9.1 In General. - Every person subject to the Business Franchise Tax Act shall
mnake and file an annual return for the taxable vear with the Tax Commissioner om oOT
before: : ' ' )

g.1.1 The fifteenth (15th) day of the third {3zd} month of the next
succeeding taxable year if the person is a corporaticn; oxr

9.1.2 The fifteenth (13th) day of the fourth (4th) month of the next
succeeding taxable year if the person is a partnership.

5.1.3 The annual return shall include such information as the Tax
Commissioner may require for determining the amount of business franchise taxes due
for the taxable year.

9.2 Consclidated Returms. - _Any ccrporation that files as a part of an

affiliated group for purposes of the West Virginia GCorpordtion Net Income Tax Act,

shall file 2 comsolidated return under the Business Frantchise Tax Act.

9.5 The Tax Commissioner may, at his discretion, require an affiliated group of
corporations to file a consolidated business franchise tax return in order to
zccurately determine the amount of business franchise tax due for the taxable yeax. '
§ 110-23-10. Extension of Time for Filing Returmns. - The Tax Commissioner may grant
2 ressonable extension of time for filing any returns or other documents required
under the Business TFranchise Tax act upon such terms as the Tax Commissioner
prescribes in these regulations. An extension of time for filing UFederal Form 1120,*
Federal Form 990T or Fedaral Form 1065 shall automatically extend the time for filing
any return or other document required by the Business Franchise Tax Act for the same
pericd as the extension for filing such federal form. An extension of time for filing
a return shall not extend the time for payment of the tax.
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10.1 Documents and Payment to be Submitted for Granting of an Extension of Time
for Filing Returns. - Taxpayais seeking an extension of time for filing a return under
‘his Sectionm shall pay ihe total amount of tax gstimated to be due at the time of
£iling the regquest far such extensiocn, unless an extension of time for paying tax has
been requested and not denied, or has been granted, and shall at the time of filing
the request for such extension file a copy of the taxpaver's reguest for am extension
of time for . filing "Federal Form 1120,% Federal Foxm 39907 or Federal Form 1063.
Failure to file the aforesaid documents in a proper and timely manner or, if an
extension of time for paying tax has not been requested or has been denied, failure to
pay the total estimated tax due at the time of the submission of a request for an
xrension of time for filing a return under this Section shall result in the denial of
an extension of time to file the West Virginia Business Franchise Tax return.

§ 110-23-11. Time and Place for Paying Tax Shown on Returns.

11.1 In General. - The person required to make the annual return required by the
Business Franchise Tax Act, shall, without assessment or notice and demand from the
Tax Commissioner, pay such tax at the time and place fixed for filing the return
(determined without regard to any extension of time for filing the return).

11.2 Date Fixed for Payment of Tax. - The date fixed for payment of the business |

franchise tax shall be deemed to be a reference to tie last day fixed for such payment
(determined without regard to any extensicn of time for paying the tax).

§ 110-23-12. Extensions of Time for Paying Tax.

12.1 Amount Determimed on Return. - The Tax Commissioner may extend the time for

payment of the amount OFf the tan shown, or required to be shown, on any return
required by the Business Frafichise Tax Act (or any pericdic Installment payments), for

2 reascnable period not to exceed six (6) months from the date fixed for payment
thereof. ’ )

12.2 Amount Determined as Deficiency. - In accordance with Section 11-23-12 of
the West Virginia Code and under these regulations, the Tax Commissicner may extend

the time for the payment of the amount determined as & deéficiency of the tax impesed N

by Section 11-23-L.of the West Virginia Code for a period mot to exceed eighteen {183
months from the date fixed for payment of the deficiency. In exceptional cases, &
further period of time not to, exceed twelve (12) months may be granted. An extension
of time under Sectien 11-23-12(b) of the West Virginia Code and this Section of these
regulations may be granted only where it is shown to the satisfaction of the Tax
Commissioner that payment of a deficiency upon the date fixed for the payment thereof

will resulit in undue hardship to the taxpayer.

12.3 No Exfension for Certain Deficienmcies, -~ No extensicn shall be granted under
Section 11-253-12 of the West Virginia Code orf this Secticn of these regulations for
any deficiency of tax, interest, penalties or other charges if such deficiency is due
to negligence, "intentional disregard of rules and regulations, or to fraud with intent
to evade teax. ' h

12.4 Documents to be Submitted for Granting an Extension of Time fer Paying

The Tax and Procedure fp:m§93}vinz for an Eﬁfzﬁéiaﬁ of Time for Paying Tax. - 7
Taxpayers seeking an extensicn of time for paying tax under these rsgulations shall
file a written request with the Tax Commissioner for such an extension on or before

the time fixed by statute for payment of the tax.. Such request shall set forth the
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relevant facts and the reason for the taxpaver' s inability to make payment of the tax
due on its tax retura. . . o ) —

12.4.1 ' The taxpaver shall file its tax return oI, in the case of a
request for extension of time for paying tax made in conjunction with a request for
extension of time for filing a return under Section 110-23-10 of these regulations, a
copy of such request for extension of the time to file the return, with the request
for an extension of time for paying the tax.

12.5 An extension of. time for paying the tax shall not constitute an extension of
time for filing any tax return. o ' -

12.6 No extension of time shall be granted unless the Tax Commissioner. finds that
exceptional circumstances exist and that to require payment within the time prescribed
by the statute would work an undue hardship on the taxpayer. ) -

12.7 If the time for payment of tax is extended, interest at the rate established
under Section 11-10-17a of the West Virginia Code and accruing from the original due
date of the return, until the tax and all interest, penalties and additions relating
+o such tax are paid shall be added to such tax. -

12.8 Furnishing of Security. - &s a prerequisite to granting an extensicn cf time
for payment of any t&X or defigiéﬁc?jffﬁéngxrCbmmissioner may require the taxpaver to
furnish a bond or other security. Such bond or other security shall be in an amount

not exceeding the amount for which the extension of time for payment is granted.

§ 110-23-13. Declaration and Payment of Estimated Tax.

TRt T GD o

13.1 Requirement of Declaxation. - Every taxpayer subject to the business
franchise tax under Section 11-23-1 ef s&g. 'of the West Virginia Code shall file a
declaration of estimated tax for the taxable yeafr if the taxpayer's liability for tax
under Section 11-23-1 ef seq. of the West Virginia Code can reasonably be expected to
exceed twelve thousand dollars ($122000.00) for the taxeble year. A taxpayver not
required by Section.11-23-13 . 0f the West yirginia Code or this Section of these

regulations to file a declaration and pay estimated tax may elect to so file and pay.

13.2 Definition of Estimated Tax. - The term "estimated tax' means the amount
which a taxpayer estimates to be Sts 1iability under Section 11-23-1 et seq. of the
West Virginia Code for the taxable vear. '

13.3 Contents of Declaration. = The declaration shall contain such information as
the Tax Commissieoner may prescribe by £he instruciions for the declaration of
estimated tax form or by the form itself. ’

13.4 Time ﬁgg:ﬁilingADgg}@;atign.,-_A,daglaration of estimated tax shall be filed
on or before the fifteenth (15th) day of the fourth {&th) month of the taxable year,

for any taxable year beginning after the thirfieth (30th) day of June, 1987.

13.4.1 Time for Filing Declaration for the Period of July 1, 1887 to_ the
End of the Taxpaver's Taxable Year. - A declaration of estimated tax shall be filed on ~
or before the fifteenghdiiipHii;é?wﬁf:ﬁhéyﬁﬁird_(3r3)'mohth of any fiscal or calendar
vear tax quarter ending after July 1, 1087 for the ta¥ lisbility accrued on and after
July 1, 1987, through the end of any taxable vear ending before June 30, 198§, if the

taxpaver's liagbility for tax underVSection 11-23-1 et seq. of the West Virginia Code,
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can reasonably be expected to exceed six thousand dollars ($6,000.00) for the period
of July 1, 1987 to the end of the taxpayer's taxable year or through December 31,
1987, whichever comes first, based on a monthly pro ration of tha estimated annual tax
liability.

13.4.2 Payment of Estimated Tax for the Period of July 1. 1987, to the
End of fthe Taxpayer's Taxable Year. - The estimated tax due for the period of July 1,
1987, to the end of ihe taxable vear ending before June 30, 1988, "shall be paid in
equal installments, the number of which is determined by the number of tax quarters,
or partial tax guarters, remaining in the taxable year which end on or after July 1,
1987, but prior to June 30, 1988. The first installment payment shall be made at the
time of filing the declaration. Remaining installments, if any, shall be paid con or

before the fifteenth (15th) day of the third (3rd) month of each remaining tax quarter

of the shert taxable vear.

13.5 Amendment of Declaratiocn. = A faxpayer may emend his declaration at any time
during the taxable vear in accordance with thése regulations. If any amendment of a
declaratjon is filed by a taxpayer, the remaining installments, if any, shall be
ratably increased or_ decreased (as the case may be) to reflect any increase or
decrease in the estimated tax by reason of such amendment. If any amendment is made
after the fifteenth (15th) day of the ninth (9th) month of the taxable year, any
inerease in the estimated tax by reason thereof shall be paid at the time of making

such amendment.

13.6 Payment of Estimated Tax. - The estimated tax shall be paid in four equal
installments. At the time the declaration of estimated payment i§ filed, the taxpayer
shall pay ome-fourth (1/4th) of the estimated ftax liability for the taxable year. The
second, third and fourth installments shall be paid on the following fifteenth (15th)
day of the sixth (6th), ninth (9th) and twelfth (12th) months of the taxeble year,
respectively. __ o T ‘

13.7 Application to a Short Taxable Year. - The provisions of this Section of

these regulations shall apply to & taxable year of less than twelve {12} months.

13.7.1 Time for Filing Declaration for a2 Short Taxable VYear, - &
declaration of estimated tax shall be filed opn or before the fifteenth (15th) day of
the third (3rd) month of the first fiscal or calendar vear tax quarter, or_the first
partial fiscal or calendar vear tax guarter, of the short taxable year. =~

e 44

13.7.2  Pavment of Estimated Tax for a Short Taxable Year. - The estimated
tax due for a short taxable vear shall be paid in egual installments, the npumber of
which is determ;ggd,bgﬁthe‘BﬁﬁEéf”S?Lﬁézléﬁﬁiﬁéré}iS?gﬁﬁ?fIél tax guarters, remaining
ir the short taxable vear. Tne first installment shall be mede at the time of filing
the declaration. Remgining instzllments, if &ny, shall be paid on or before the
fifteenth (15th) day of the third (4rd) month, of esch remaining tex quarter of the

short taxable vear.

——— - Tem I S S U S

13.8 Installments Paid in Advance. _~- Any taxpayer may elect to pay any
installment of its estimated tax prior to the date prescribed for such payment.

13.9 Criminal and Administrative Sanctions. - The provisions of the West Virginia
Code regarding failure to properly file declarations of estimated tax or estimgted tax
returns or other documents or to pay estimated tax or any installment thereef in a

proper and timely menner, including, but not limited to, the applicable provisions of
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Chapter 11, Article 9 of _the West Virginia Code, Section 11-10-53L and Section
11-10-18a of the West Virginia Code, as well as any other applicable provisions of
Chapter 11, Article 10 of the West Virginia Code, shall apply to the filing of
Geclarations of estimated tax, estimated tax returns znd payments of estimated tax
under Section 110-23-13 of these regulations.

§ 110-23-14. Requirements Concerning Returns, Notices, Records and Statements.

14,1 General. - The Tax_ Gommissioner may require any person to make such returns,
render such statements, or keep such records, as the Tax Commissioner may deenm
sufficient to show whether or mnot such persen is liable for tax under the Business

Franchise Tax Act.

14.2 As a part of a full and complete tax return, the taxpayer shall provide:

14.2.1 . A copy of pages ome (1} through four (4) of its signed federal
corporation income tax return or its signed federal partnership income tax return, as
filed with the Internal Revenue Service for the taxable year; and

14.2.2 _If a comsolidated federal income tax return was £filed for the
taxable vear:

14.2.2.1 Supporting schedules showing the consoclidation of its income
statement and balance sheet, including schedules supporting any eliminations and
adjustments made to the income statement and balance sheet;

14.2.2.2 A copy of Federal Form 851 as filed with the Internzl Revenue
Service and supporting schedules displaying subsidiary corporations in which the
taxpayer has stock ownership; and

14.2.2.3 A  signed statement explaining the relationship and
differences, if any, between the income statement and the balance sheet reported for
federal comnsolidated filing purposes and the income statement and the balance sheet
reported to the State of West Virginia under the tax imposed by Section 11-23-1 et
seq. of the West Virginia Code. ._. ... .. .

14.3 Notice of Qualification as a_Recelver, Trustee, A551gnee or QOther Fiducisary.
- Every receiver, trustee in bankyuptcy, assignee for benefit of creditors, or other
like fiduciary shall give notice of his qualification as such to the Tax Commissioner.

§ 110-23-15.  Signing of Returns and Other Documents.

15.1 General. - Any return, statement or other document required to be made or
filed under the provmsaons of the Business Franchise Tax Act or these regulations
shall be signed in accordance with the instructions prescribed by the Tex Commissioner
and in accordance with these regulations. .

15.2 Signing of Corporation Returns. -~ The retuyrn of a corporation shall be
signed by the president, vice pvesldent treasurer, assistant treasurer, chief
accounting officer or any other officer duly authorized to sco act. Ino the case of a
return made for a corporation by & fiduciary, such fiduciary shall sign the return.
The fact that an individual's name is signed on the return shall be prima facie
evidence that such individual is autherized to sign the return on behalf of the
corporation.
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15.3 Signature Presumed Authentic. - The fact that an 1nd1v1dua1 s name is signed

to a return, statement or other document shall be prima ‘facie evidence for all
purposes that the return, statement or cther document was actually signed by that
individual.

15.4 Verification of Returns. - Except as otherwise provided by the Tax
Commissicner, any return, declaration or otlher document required to be made under
Section 11-23-1 et seq. of the West Virginia Code shall contain or be verified by a
written declaratlon that it is made under the penalties of perjury. ’

§ 110-23-16. Place for Filing Returns ox Other Documents, =- Tax returns, statements
or other documents, or copies thereof, requlred by Sectionm 11-23-1 et sagq. of the West
Virginia Code or by these regulatiens shall be filed with the Tax Commissioner by
delivering such returns, statements or other documents, or copies thereof, in perscn
or by mail, to the Tax Commissioner's office in Charleston, West Virginia: Provided,
That the Tax Commissioner may, by regulation, prescribe the place for filing tax

returns, statements or other documents or copies thereof.

§ 110-23-17. ~ Cxedits Against Tax,

RS NN ) SEve O Tk

17.1 For-the-perisd-prier-te-July-1;-19885-and-after-June-36;-198%; On and after
the first day of July, 1988, a credit shall be allowed against the tax imposed by
Section 11-23-1 et seq. of the West Virginia bode equal to the amount of franchise tax
liability due under the sald Section 11-23~1 et seqg. of the West Virginia Code,
(determined before_application of credits) multlplled by z fraction, the numerator of

which is the gross income _of the business_subject to tax under Article thirteen-a of

Chapter eleven of the West Virginia Ceode and the denominator of which is the total
amount of grcss :ncome receipts dexived by-the-tawpayer-from-azi from or attributable
to all of the taxpaver's activity in West Vlrg111a

e o ooa

17.1.1 Expiration  of _Credit, - The credit authOILZed in Section

11-23-17(a) of the West Virginia Code and Sect;pn "17.1 of these regulatlons shall’
expire and not be autﬁorized o, allowed for any taxable mOnth beglnnlng on or after

March 1, 1989, For taxable vears beglnnlﬁg before Warch 1, 1989 and ending after

March 1, 1989, the annual credit heretofore allowed by Section 11-23-17(a) of the West

Virginia Code and Section 17.1 of these regulations shall be Drorated by the number of
months in the taxable vear, and only that portion of the credlt attributable to months

ending prior to March 1, 1989, shsll be allowable.

17.2 On and after the first day of July, 1988, a credit shall be allowed against
the business franchise tax imposed by Section 11-23-1 et seqg. of the West Virginia
Code equal to the amount of franchise tax Jiasbility due under the said Section 11-23-1
et seg. of the West Vlrgin%§;_gqég, §§e§erm1ned before appllcatlon of ecredits)
multiplied by a fractiom, the numerator of which is the grosé_income of the business
subject to tax under Artiecies Article thirteen_and-thirteen-a of Chapter eleven of the
West Virginia Code_and the. denominator_ of which is the total amount of gross ineeme
recelgts derived by- the- taxpayer- from- aii from _or attrlbutable te .all of the

taxpayer's activity 1n West Virginia.

17.3 Rules i P .
17.3.1 Gross iInceme Regg;gtg_Derlved by~ the- Taxpayer-From- A33 From or
Attributable to All of the Taxgayer s Activitv dn } West VlIE‘P;@n_' For purpcses ¢f

this Section, the term 'oross income recelpts dérived By- the- taxpayer from- from or
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attributable te all of the taxpaverrs activity in West Vzrglnla shall be interpreted

according to the following criteria:

$7:373r1 PBusimess-Activities-Entivedy-Within-West- Virgintar---If- the
Pusiness- gerivities- of A~ kaxpayer- take- place- entirely- within- the- State- of- West
Virgimiay- and- £f- sueh- taxpiyer- ta- Aot- Eanakle- in- ancther- skate;~ tha- spntiva- svass
imesma- of- smch- *axpayer-shali- constitute- gross- income- derived-by- the- taxpayer- from
aativity-in-West-Yirgintar -

17.3.1.1 The amount IQCElVed in _ monevy, cred;ts, property or other

consideraticn from sales of propertv in this State (1nc1ud1n€ g lease or license to _

use property in this State) or services 1 rendered wlthln this State, without deductlon

on account. of. the cost of property‘sold or amount< pald for any expenses. Gross

receipts shall include the fair market vailue of nmatural recourse products upon which
the tax 1mposed bvNArt;cle thirteen-a of this Chapter was paid; and the amount of the

receipts or value of publlc_services taxed under Artlcle two and  two-d_or two- m,

Article thirteen. of thls Chapter,

T AEET AT R TLE ST TR TR i - - N

1F:3v3ivira Befinition-of-the-Term-UTaxablie-in-Another-Srate’s
--A-taxpayer-ia-taxable-in-another-astate-3i2:

37r3ri-trari: In- any- state- ethew- *han- the- State- of- Weas
Virsinia-the-taxpayer-is-subject-te-a-net-income-taxy-a-franchise-tax- ~megsured-by-net
imesmear-a-franehisa-tax- for- the-privilege-of- deing-businsess;-or-a-ecorporation-stoek
f-1-0 4l

i7-3-ir3rar Any--state~-other--than--the--State--of--Wes®
Virginie-nas-iurisdiction-te-subject- the texpayer-to-a-net-income-taxy-regardiess-of
whethers-in-faetr-that-other-state-daes-or-does-nek-subject-the-taxpaver-te-sueh-taxr

$17:3:3r2 DBusimess- Ackivities- Partially~Within- and- Partiniiy- Without
West-Vieginigas-Alleention-of-Nen-Business-Ineomer---If-the-business-activities-ef-4a
taxpaver-take-place-parks aiiy -within- and-par*z&}iv “without-the-State-sf-West-Virginias;
and- sueh-taxpaver- is-not-taxable-in-anether-state;-rents-and~royaities-from-reai-or
tangible-parsonci-propertyy-groas-ineeme-subjiess-to-capital-gains-treatmenty-interests
dividends- sr- patent- or- sopyright- royaities;- to- the- extent- that- they- constitute
nom-bugimess- imeome- of- the- raxpayey;-shali-be-aitioccsted- as- provided- in- Subsections
$17:3r3-3ra~threugh-17r3-3:2rd:-3-0f-thessé-raguiations-and-shatl-constitute-grosg-income
derived-by-the-taxpayer-from-aetivity-in-West-Virginiar

i7-2+3-2r8 Rents-amd-Reyaitias

317-3-%r2rart  Rents-and-rovalties-from-real-property-lscated
in- #he- State- of- West~ Yiveinia- are- alloecable- te- the- State- of - West- Virginie- and
conskituta-gross-imseme-derived-by-the-taxpayer-from-activity-in-West-Virginiar

1¥7-3-3-2-872 Rents- and- revalzies- from- tangible- persenal
propcrty-are—a}%ccabiefto-th@:Statgicf-ﬁgpt-Vigginia-and—constitutc-gross-income

darived-by-the-taxpayer-from-activity-in-West-Yirginias

1¥r3r3:28:-872:8 Ifr-apd-te-tke-axtent;-thakt-the-preperty
tas-utitized-in-the-Statre-of-Heat-Virgintay-oy
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17:8:-3-2-a-8cb In--their--antiretyy--if--the--taxpayer’s
commerciai-damiciie-isvin-thc-State-of-Wcst-yirginia-and-thc-taxpayer-is-net-organized
umder-the-laws-sf-er-taxabla-in-the-state-in-whick-the-property-ts-usilizedr

$7r3-ri-2rar3 The-axtent-sf-utiliratisn-of-tangible-parsonal
property- in- a- state- is- detarmined- by- multipiying- the- vents- and- royalties~ By- &
fractioﬂf-thc-numerato:fgf~whi;h-is-thejnumbcr—of-days-cf-physicaifioc&tion—cf;thc
preparty-in-the-Stata-during-the-vental-or-royaity-perisd-in-the-taxabie-yesr-and-the
dememinater- of- which- is- the- number- of- days- of- physicai- fccation- of- the- property
everywhere-during-alil-rental-or-royaity-pericds-in-the-taxabie-year:--Ef-the-physiecal
locazion--of--the--property--during--the--rentei--or--royaity--period--is--unknown--or
umaseertainable-by- the-taxpayary-tangibie-persenal-property-is—utilized-in-the-state
in-which—thc-propcrty-is-iocated-at-thg-time-the-rcnta}-er-royaity-payer-cbtained
possessieons S e .

$¥r3-2-Z-b . Eapital-Gains-

173327yt Bress~- imcome-- subjeat-- Eo-- capital-- gains
treatment-and-capitai-iosacs-frcm—saiqsigf:regi-prcpegty~Eccated:in-the-Stat¢~cf—Hest
?irginia-axe-a&%ocabie-tofthg-Stat;-OE-Hcst-Virginia-and-cqg;titute—grpss-ineeﬁc_
&erived—by-the-taxpayer-frem-activity-in-Weét-Virginiar

$17:8-3:8:br2 . Bross-- income-- subjest-- to-- capital-- gains
treatment—and-capita%-}cssQSffrcm~salcs-cfftangibie-personai-prcperty-are~ailocabie-to_
tha-State-of-Wesk-Virginia- and-constitute- grose- income-derived-by-the-taxpayer-from
aesivity-in-Wesk-Yivginta-tfs - cen . o o
1F+3ri-2rbrizas The-property-had-a-situs-in-the-State-of
Wast-Vivginta-at-thae-time-of-the~sales;-or

1F:r3:3:2:b8-b The-taxpayerls-commercisl-domicile-is-in
thc-State-of-Wcst-Virginia-and-the-taxpayer-is-not-taxabie-in-the-s&ate—in-which-the
propeviv-had-a-situss

37r37372:b-3 Sress-- ineceme-- subjaeck-- Eo-- eapital-- gains
treatmcnt—and-capita&-iqasaSrfkamrsa}es4of~intangibicfpersan&&-property-are—a&iccabic
to-the-Shata-sf-Wagt-Vivainia-and-constituze-gross-income-darived-by-the-taxpayer-from
activity-in-West-Virginia-if-the"t&xpayerls-commercia}-dcmicie~i3-in-the-Statcfof—Wcst
Vireginiar '

17-8-3x2rbré Caims- pursuant- to- Seetion- 631€a)- and- tb3-of
she-Internal-Ravenue-Esde-of-1986;-as-amendeds;-shall-be-considered-business-inceme-for
purposes-of-this-regutations

17-3<3-2:2 In=avast- and- dividenda-are-aliocabie-to-the-Btate
cf~%est-Virginia-and-constitute-groqg-in;¢me-derived-by-the—taxpayer~from-activity-in
West-Virginia-if—the-taxpayerisjccmmerciai—domici}e-is-in-the-State-cf-ﬁest-Virginiar

t7r3-373xd Pakent-and-Gopyrisht-Royaitiesr

17:5-%r2xdr2 Patent- and- copyrighk- royaities- are- aliscabie
te-tha-Srate-of-West-Vivrpinia-and-econstitute-gross-income-derived-by-the-taxpayer-frem
aehiviky-in-West-Vireiniar
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$7:3r3r2rdrira Ify-and-teo-the-exteantr-that-tha-patent-eor
eopyright-ts-neilized-by-the-payor-in-the-State-of-West-Virgintar-or

1F7r3r3r27d:-3:k If;-and-te-the-extantr-that-the-patant-or
copyright-is-utitized-by-the-payor-in-a-state-in-which-the-taxpayer-is-net-taxapia-and
tha-taxpayariz-cemmarcinl-domicila-sa-in-zha-Skaze-of-Wast-Virsgintas

$7r3r3:2:d:2 A-patent-is-utilsized-in-a-state-to-the-axtent -
thas-tt-ta-empioyved-in-productiony-fabricationy-manufasturing-or-other-processing-sn
the-Stake-or-to-the-extent-that-a-patented-product-ia-produced-in-the-Seakar--If-the
bagia-sf-receipta-from-patent-royaltias-doas-not-permit-aliccation-to-states-of-1f-the
aiiceation-procedures-do-not-refleck-stakean-of-ubiiirgtions-the-patent-in-deamed-to-ba
utilized-in-the-state-in-which-the-taxpayveris-commercial-domicile-is-lscated:

17:373r8:dv3  A- copyright- fa- untilized- in~ g~ skate- 2o~ the
extent-thak-printing-esr-sther-pubiication-originares-in-tha-stgze---If-the-basis-of
receipts- from- eepyright- reyalties- dees- not~ permit- aliscation- *o- skgtas- oy~ $+£- tha
aessunting-procedures-do-not-reflect-states-of-utitizatiens-the-copyright-is-utiiizad
in-the-atake-in-which-the-taxpaveris-commarsial-domissie-ta-iocateds

$7:37%r3 Business- Aekivikies- Parikialiv- Within- and- Parriallv- Withouts
the- State-of- West- Virsindat- Apporkionment~ of- Busiress- fmcomer- -- AZl- gross- tncomey
after-deducting-those-itama-speesfieniiv-aiiccatad-under-Subssction-17:3:-1-2-0f-thesa
regulakisns;-shali-be-apportioned-te-the-Stase-of-Yest-Vireinia-by-mulitiplving-sueh
grosa-ineome-by-a- frastion;~ the-rumerateor-of-which- is-the-property- faster-piuna-the
payroli- facter- pius-—"Ewo- times- thea-3sales- faster;- as- defined- in- Seatian- 3318-23-5-of
these--regulations;--and--the--denominator-~of--wnish--is--fours--Provided:--Tha=z--the )
deneminator-shaii-be-decreassd-by-cne-for-each-factor-having-a-deneminator-of-zero-and
by-twe-if-the-deneminstor-cf-the-ssias-fastav-ia-rarar--Such-npportioned-inemma-shall
eonstitute-gross-ineome-darived-by-the-tanpaysr-from-aetivity-in-West-Virginiar

17.4 Parent Corporations. - A parent corporation taxpaver which files a separate
return under the Business Franchise Tax Act shall be allowed a credit against such
taxpayer's liability for the tax under the said Business Franchise Tax Act for the
amcunt of net taxes that would have been paid without regard to the adjustment
required by Section 11-23-3(b){2)(D) of the West Virginia Code for the taxable year by
a subsidiary corporation or partnership: Prcvided, That the amcunt of credit allowed
shall net exceed the amount of tax that weould have been paid, without regard to such
adjustment, under the Business Franchise Tax Act by the subsidizry or partnership,
multiplied by the percentage of the parent's ownership of the subsidiary corporation
or parinership. In the case of corporaticns, this percentage shall be equal fo the
percentage of stock of all classes.owned by the parent. In no case shall any credit
allowable by Section 11-23-17 of .the West Virginia Code, which is not used on an
annual return, be carried forward or back, but instead such credit shall be forfeited.

17.5 Bank Shares Tax Credit. - A credit is allowed against the business franchise
tax liability for property taxes pald to a county, district or town in West Virginia
on shares of stock in a banking institution, national banking association, or
industrial loan company imposed under Secticn 11-3-14 of the West Virginia Code.
Property taxes Imposed under Section 11-3-14(a) of the West Virginia Code and paid to
a county, district or town in West Virginia on the capital of a building and loan
asscciation or federal savings and lcan associations also gqualify for the credit.
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17.5.1 The amount of the credit is the ?eszey lesser of the net amount of
ad valoram property taxes payable for the time pericd for which the business franchise
tax return_ is .filed, or the business franchise tax 1liagbility vremaining after
application of the-subsidiary-eredit-set-forth-under-Sectien-17r-4-of-these-yaguiations
and-tha-saverance-tax-eredit-sebk-Fforth-undes-Sectton-1i7-3-af-thasa-reguiations;-or-for
perisda-subsequent-to-Juiy~2;-3988; the subsidiary credit set forth under Section 17.4
of these regulations and fhHé eembined-saverznee-tax-and business and occcupation tax
credit set forth under Section 17.2 of these regulations.

17.5.1.1 The '"net amount” of property taxes is the property tax
liability minus any discount earned. The net amount of property taxes shall not
include any intersst or penalties imposed.

17.5.2. Tc..determine the dollar amount of property taxes available for
credit consideration, a dollar amount attributable to each month must be established.
The sum of the dollar emeounts attributable te the months after June 30, 1987, which
oceur within the filing pericd, is the amount of ad valorem property taxes available
for the credit.

17.5.2.1 Example: A taxpayer, filing a West Virginia businsss
franchise tax zeturn for., the taxable vear ending December 31, 1987, will have
available for credit consideration only fifty percent (50%) of the 1987 property
taxes. This amount represents the dellar amcunt of the propertv taxes attributable to
the months of July through December, 1987.

17.5.3 A  fiscal wyear taxpayver will wuse only the dollar amounts
attributable to.: the months within the flllng perlod that begln cen or after July 1,
1887. : L oz S

17.5.3.1 Example: A taxpayer whose fiscal vyear ends September 30,
1987, will have available for credit comsideration the dollar amounts attributable to
the months of July, August and September, 1987.

17.6 Order in Which Credits Are Taken. -~ The credits set forth in Section
110-23-17 shall be taken in the following oxder:

17.6.1 First, the credit set forth in Section 17.4 of these regulations,
if any. i S ) -

17.6.2 Second, the credit set forth in Section 17.1 or 17.2 of these
regulations, if any. ’

17.6.3 "Third, the credit set forth in Section 17.5 of thesé regulatiens,
if any. = o . ) . -

§ 110-23-17a. Tax Credit for Business Investment and Jobs Lxpansion; Industrial
Expa551on and Rev;tallzatlon, Eligible Research _and Development Pro1ects, Coal

17a.1 There shall be allowed as credit against the tax dImposed by the
Business Frénchise Tax Act for the taxable vear the amount determined under Sections
11-13C-1 et seg., 11-13D-1 et seg. and 11-13E-1 et seg. of the West Virginia Code
relating respectively to:
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Series 23 et S

17a.1.1 The tax credit for business investment and jobs expansion;

172.1.2 The tax credit for industrial expansion and revitalization and
eligible research and development prcjects; and

172.1.3 The tax credit for ceoal loading facilities..

17a.2 “Reserved for future use.

i7ar3 The-proviatona-of-Seation- Eva af-these- regu&at*ons -ghaii-taka-effest-en
tha-firmt-day-of-July;-3987~

t7a-4 172, 3 Credit for Consumers Szles and Service Tax and Use Tax Paid. - The
tax imposed by Section 1.-23-1.of the West Virginia Code shall be subject to the
credits allowed for tax exempt purchases or uses which are set forth at Section
11~15-9b znd Section 11-15A4-3b of the West Virginia Code, in accordance with the said
Section 11-15-9b or Section 11-153A-3b.

§ 110-23-18. _Tax Under Sectiom 11-23-1 et seq. of the West Virgimia Code is in
Addition te All_Other Taxes. - The returnsj:requlrements and taxes set forth and
imposed under Section 11-23-1 et gﬁg of the West Virginia Code, the Business
Franchise Tax _Act, shall be_in_agdlt;on_tp_§1l_othe§_regorts, requirements, taxes and
duties set forth and imposed by the State of West Virginia.

§ 110~23-19. Records. L ) S )
19.1 Every taxpayer liable for reporting or paying taxes under the Business

Tranchise Tax Act shall keep such records, receipts, invoices and other pertinent

papers and documents in such form as the Tax Commissioner may require by instruction.

19.2 Every taxpayer shall keep such records for nct less than three (3) years
after the annual return is filed under Section 11-23-1 et seg. of the West Virginia
Code, unless the Tax Commissioner in writing authorizes their earlier destructicn. An
extension of time for making an assessment or filing a claim for refund shall
automatically extend the time period for keeping the records for zll years subject to
assessment or refund covered in the agreement for extension of time for making an
assessment. . I . -

§ 110-23-20. Criminal Pemalties. - Each and every provision of the West Virginia Tax
Crimes and Penalties Act set forth in Section 11-9-1 et seq. of the West Virginia Cede’
shall apply to the business franchise tax imposed under Section 11-23-1 et seq. of the
West Virginia Code with like effect as if the said act were applicable only to the tax
imposed by the said Section 11-23-1 2t sed. of the West Vlrglnla Code and were set
forth in extenso in the said Section 11-23-1 et seq. of the West Virginia Code.

§ 110-23-21. General Procedure and Administration. - Each and every provision of the
West Virginia Tax Procedure and Adm}glstratlon Act set forth in Section 11-10-1 et
seq. of the West Virginia Code, shall apply to the business franchise tax imposed by
Section 11-23-1 et seg. of the West Virginia Code with like effect as if the said act
were applicable only to the tax imposed by the said Section 11-23-1 et seg. of the
West Virginia Code and were set forth in extenso in the said Section 11-23-1 et seq.

of the West Virginia Code. _

26
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§ 110-23-22. Severability. - If any provision of Secticn 11-23-1 et seq. of the West
Virginia Code or_the application thereof shall for any reason be adjudged by any court
of competent jurisdiction to be invalid, such judgment shall not affect, dimpair or
invalidate the zremainder of the said Section 11-23-1 et seq. of the West Virginia
Code, but shall be confined in its operation to the provision thereof directly
involved in the controversy in which such judgments shall have been rendered, and the
applicability of such provision to other persons or circumstances shall not be
affected thereby. ] L

§-110-23-23~- Shert-Tazable-Year-Provissonar

23:% Heserved-fer-future-user -
£3:7 If-the- zawpavarlis-taxable-year-under- Section-13-53-1-et-segqr-of-the-West
Virginia-sode-isrncg-the-caicndar-year;~then-such-taxpaycrls~first-éaxabie-year-ander
the-said-Seekion-$3-23-3-ek-sagr~of-thae-Hest-Yirginta-GSode-shall-be-a-shert-taxabie
vear-and-shall-cover-the-pariod-beginning-the-Ffirst-day-ef-Juiy;-1587-and-ending-with
the- last- day- of- the- taxpayerls- then- eurrent- fiscal- year- for- federal- incoeme- tax
BHEROSEST B T LI - :

§-1316-23~247 Reserved-for-futnre-use-

27




KEN HECHLER
Secretary of State

MARY P. RATLIFF
Deputy Secretary of State

ROBERT E. WILKINSON

Deputy Segretary of State

CATHERINE FREROTTE,
Exacutive Assistant

Telephone: (304) 345-4000
Corperations: 342-8000

", "
st

STATE OF WEST VIRGINIA
SECRETARY OF STATE

Charleston 25305

WILLIAM B HARRINGTON
Cheef of Sta#

RICHARD Q. BARTMAN
Direcior, Acministrative Law

DONALD B, WILKES
Director, Corporations

SHEREE COHEN
Spacial Assistant

(Pius all the valunteer
nelp we can get)

FILED IN THE QFEICE OF
THE SZCRETARY OF STATE

THIS pate e /0, 1785
August 190, 1889 ADAVIIETI AT

| t,/"_ ,__,.\\“. u|\(,'~' _/r\'
NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: State Tax Department

RULE: Amendment to Series 23; 3u§§g§ss Franchise Tax

DATE FILED AS AN EMERGENCY RULE: June 2%, 188¢9

DECISION NO. 13-89

Following review under WV Code 29A~3-15z, it is the decision of
the Secretary of Stats that the above emergency‘ru;e_be’approyed.
A copy of the conplete decision with required findings is avail-~

able from this cifice. _ ///ﬁ

oy

KEN HECHLER
Secretary of State
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DECISION EMERGENCY RULE DECISION
(ERD 13-89)

AGENCY: tate'Tax Department

RULE: Amendmant to Series 23, BusinesSs Franchise Tax

FILED AS AN EMERGENCY RULE: June 2%, 1989 ’
par. 1 The State Tax Department has filed the above emergency amend-

ments to Series 23. ST ) 3
par. 2 west Virginia Code 292-3-15A requires the Secretary of State Lo

raview 2all emergency rules filed after March 8, 1986. This
review requires the Secretary of State to determine if the

agenc
proce
scope
rule;
promu

vy f£iling such emergency rule 1) has complied with the

SGures for adopting an emergency rule; 2) exceeded <the
of its statutory authorlity in promulgating the emergency
or 3) can show that an emergency exists Jjustifying the

lgation of an emergency rule. o

par. 3 Feollowing review, the Secretary of State shall issue a Gecision
as to whether or not such an emergency rulé should be disap-
rroved [2%Rr-3-15a{a)].

par. 4 {A)

Procedural Compliance: WV Code 2GA-3-15 permits an agency

to adopt, amend or rapeal, without hearing, any legisla-
tive rule by filing such rule, along with a statement of
the circumstances constituting the emergency, with the
Secretary of State and forthwith with the Legislative
Rule-Making Review Fire Commission (LRMRC) .

par. 5 If an agency has accomplished the above two required filings

with
is is

the approprizte supporting documents by the time the ERD
cued or the expiration of the forty-two day review period,

whichever is sconer, the Secretary of State shall rule in Zfavor
of procedural compliance.

par. 6 The Tax Department has filed +his emergency rule with support-
ing documents with the Secretary of State on June 29, 1%8¢%, and

with

+he LRMRC on June 30, 1989.




- is the determination of the Secretary of State that the.
Tax Department has complied.with the procedural reguirements of
WV Code §29A-3-15 for adeoption of an emergency rule.

(B) Statutory Authority -- WV Code §11-10-53 reads:
§17-70-5. General power; regulations and forms.

The tax commissioner shall cdminister and enforce each tax to which this
article applies and, in connection therewith, shall prescribe all necessary
forms. The tax commissioner may make all needful rules ond regulations
for “the taxes in which this article applies as provided in the State
Administrative Procedures Act in chapter twenty-nine-c (§29A~7-1 et seqg.)
of this code: Provided, That all rules and regulations of the tox
commissioner presently in effect on the effective date of this article (fuly
7, 1986) shall remain in full force and effect until amended or appealed by
the tax commissioner in the manner prescribed by law.

T+ ig the determination ¢f the Secretary of State that the Tax
Department has not excesded 1ts statutory authority in promul-
gating this emergency rule. i

(C) Emergsncy: WV Code 29a-3-15{g) defines "emergency"' &s
folleows: ' , Co :

(g) For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the
public peoce, health, safety or welfare or is necessary to compiy with a
time limitation established by this code or by a federal stotute or regulation
or to prevent substantial harm to the public interest,

There - are essentially three classes o©I emergency broadly
presented with the above provision: 1) immediate preservation;
2) time limitation; and 3) substantial harm, An agency nead
only document to the satisfaction of the Secretary of State
that there exists a nexus between the propcosal and the circum-
stances creating at least one of the above three emergency
categories,

The facts and circumstances as presented by the Board are as
follows: ' ' :

Senate Bill 1, which was enacted January 31, 198% to take.
effect March 1, 1982, amended the business franchise tax by
changing the tax rate, establishing proration £for short tax
years, and eliminating the severance tax credit against the

business franchise tax. Additionally, <this emergency rule
brings 110 C.S.R. 23 into conformity with egtablished agency
procedures. This emergency rule 1is necessary to . prevent

taxpayer confusion, to provide _appropriate guidance and to .
therefores prevent substantial harm to the public interest,




par.

par.

13

14

It is the determination of the Secretary of State that this
proposal gqualifies under the definition of an emesrgency.

This decision shall be cited as Emergency Rule Decislon 13-88
or ERD 13-89 and may be cited as precedent.  This decision 1is
available from the Secretary of State’s office and has been
filed with the State Tax Department, the Attorney CGeneral and
the Legislative Rule Making Review Commission.

T Aot

XKEN HECHLER
SECRETARY (OF STATE

Entered




