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BUSINESS FRANCHISE TAX

§ 110-23-1. General.

1.1 Type of regulation. - These regulations are legislative regulations as
defined in W. Va. Code § 29A-3-1 et seq.

1.2 Scope. - These legislative regulations explain and clarify the West
Virginia Business Franchise Tax set forth at W. Va. Code § 11-23-1 et seq.

1.3 Authority. - W. Va. Code § 11-10-5.

1.4. Filing date. - April 15, 1992,
1.5 Effective date. - April 15, 199Z.

§ 110-23-2. General Overview.

2.1 The business franchise tax is imposed on partnerships, as defined in
Section 3.19 of these regulations, and corporations, as defined in Section 3.8
of these regulations, beg1nn1ng July 1, 1887. Tha tax is 1mposed upon the
privilege of doing business in the State of West Virginia or owning or leasing
property having its business situs in the State. The tax is not an ad valorem
property tax. B,

2.2 The measure of tax is thz "capital™ of the partnership or corperation,
as defined in Section 3.4 of these regulations. If the taxpayer is taxable in
more than one state, its capital must be apportioned using a four facter formula
{property, payroTT and sales) in which the sales factor is double weighted and
the denominater is four. The tax rate is .7b percent of the adjusted and
apportioned capital of the taxpayer. The minimum tax is fifty dollars ($50.00).

2.3 The tax is an annual tax, ninety percent (90%) of which must be
remitied in installment paymenis during the taxable year by taxpayers having an
estimated tax 1iability of more than twelve thousand dollars ($12,00C.00). The
taxable year s the same as the taxpayer's taxable year for federal income tax
purposes.” In the case of calendar year taxpayers, the annual vreturn of
corporations s due on March 15th of the next taxable year, and the arnnual
return of nparinerships 1is due on April 15th of the next taxable year.
Declarations of estimated tax are due from calendar yesar taxpayers con April 15th
of the current taxable year, at which time one-fourth (1/4) of the estimated tax
must be remitted. Remaining installment payments are due June 15th,
September 15ih and December 15th for such calendar year taxpayers.
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2.4 _Credit is allowed against the tax for the payment of West Virginia
bank shares taxes. Credit is also allowed for West Virginia business franchise
taxes paid by subsidiaries, and credit is allowed for business and occupation
tax paid, : o

2.5 Certain partnerships and corporations are exempt from the tax. This
inciudes entities exempt from federal income <taxes; insurance companies which
pay the State premiums tax; farming partnerships and corporations and Jjoint
ventures which are not required to file federal partnership income tax returns
under Section 761 of the Internal Revenue Ceode.

2.6 The business franchise tax is administered under the West Virginfa Tax
Procedure and Administration Act, W. Va. Code § 11-10-1 et seg. Criminal
penalties applicable with regard to administration of the business franchise tax
are found in the West Virginia Tax Crimes and Penalties Act, W. Va. Code
§ 11-9-1 et seq. .

§ 110-23-3. - Definitions.

3.1 General. - When used in these reguilations, terms defined in this
Section shall have the meanings ascribed toc them hersin unless a different
meaning is clearly required by either the context in which the term is used, or
by specific definition.

3.2 Business franchise tax act. - The term "Business Franchise Tax Act"
means W. Va. Code § 11~23-1 et sig.

3.3 Business income. - The term "business income" means fincome arising
from transactions and activity in the regular course of the taxpayer's trade or
business and includes income from tangible and intangible property if the
acquisition, management and dispositicn of the property or the rendering of
services in connection tharewith constitute integral parts of the taxpayer's
regular trade or business operations.

3.4 (Capital. - The term "capital” of a taxpayer means:

3.4.1 In "the case of corporations, except an electing small
business corporation, the average of the beginning and ending year balances of
the sum of the follewing entries from 3chedule L of the PFederal Form 1120,%
prepared following generally accepted accounting principies, and as filed by the
taxpayer with the Internal Revenue Service for the taxable year:

.3.4.1.1' The amduntwbr value of alil comhon and preferred stock
of the taxpayer;

3.4.1.2 _The amount of paid=in or capital surplus;

3.4.1.3 The amount of retained earnings, appropriated and
unappropriated;

3.4.

1—
e

Less the cost of treasury stock.
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3.4.2 S Corperations. = In the case of an electing small business
corporation, the averags of the beginning and ending year balances of the sum of
the following é&ntries from Schedule L of the Federal Form 11205, prepared
following generally accepted accounting principles, and as filed by the taxpayer
with the Internal Revenue Seryvice for the taxable year:

3.4.2.1 The amount or value of all common and preferred stock
of the taxpayer; -

3.4.2.2 The amouni of paid-in or capital surplus;

3.4.2.3 The amount of retained earnings, appropriated and
unappropriated;

2.4.2.4 The _amcunt of shareholders! undistributed taxable
income;

2.4.2.5 The amount of the accumulated adjustments accounts;
3.4.2.6 The amount of the other adjusiments account;
3.4.2.7 Less the cost of treasury stock.

3.4.3 Partnerships. = In the case of a partnership, the average of
the beginning and ending year balances of the amount or value of partners'
capital accounts from S3Schedule L of Federal Form 1065, prepared following
accepted accounting principles, and as filed by the taxpayer with the Internai
Revenue Service for the taxable year,

3.4.4 In circumstances where the Schedule L of Federal Form 1120,
11203 or 1065, as filed with the United States Internal Revenue Service, has not
been prepared in accordance with generally accepted accounting principles, the
taxpayar shall file a Copy of such Schedule L with the State Tax Department,
adjusted in accordance with the requirements of the Tax Commissiorer under
W. Va. Code § 11-23-3(b)(2){(D), and Section 3.4.5 of these reguiations, if such
adjustment is required.. The taxpayer shall not be required to file with the
West Virginia Tax Department a Schedule L of Federal Form 1120, 11205 or 1065
preparad in accordance with generally accepted accounting principies, except for
the adjustments specified under W. Va. Code § 11-23-3(b)(2)(D), and Section
3.4.% of these regulations, if any, for purpcses of the West Virginia Business
Franchise Tax, unless the taxpayer has filed such Schedule L, prepared 1in
accordance with generally accepted accounting principles, for federal income tax
purposes with the United 3tates Internal Revenue Service for the taxable year.

3.4.5 Additional Items in Capital. = The term ‘'capital" for
purposes of the business franchise tax includes such adjustments as the Tax
Commissioner deems necessary to properly refiect capital and such additional
items from the accounts of the taxpayer as the Tax Commfssioner may by
regulaticon prescribe, which fairly represent the net equity of the taxpayer as
defined in accordance with generally accepted accounting principlies.
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3.4.6 Allowance for Certain Government Cbligatigns and Cbligations
Secured by Residential Properiy. - As tc both corporations and partnerships,

capital must be multiplied by a fracticn equal tc one minus a fraction:

3.4.6.1 The numerator of which is the average of the monthly
beginning and ending account balances during the taxable year (account balances
to be determined at cost in the same manner as obligations, ipvesiments and
ioans are reported on Schedule L. of the YFederal Form 1120% or Federal Form
1065) of the following:

3.4.6.1.a Obligations and securities of the United States,
or of any dgency, authority, commission or instrumentality of the United States
and any other corporation or entity created under the authority of the United
States Congress for the purpose of implementing or furthering an objective of
national policy; :

3.4.6.1.a.1 The term "obligatioen," for purposes cof
subsection 3.4.6.1.a, means a direct obligaticn of one of the enumerated
entities issued under law for valuahie censideration, and includes bonds, notes,
certificates of indebtedness, Treasury bilis, and interim certificates issued
for an obligation. It does not include, for example, an overpayment of federal
income tax.

3.4.6.1.:2.2 The term "obligations and securities of
the United States or any agency, authority, commission or instrumentality of the
United States and any other corporation or entity created under the authority of
the United States Congress for the purpose cof implementing or furthering an
cbjective of naticnal policy'" means securities of any such agency, authority,
commission, instrumentality, corporation or entity; or direct obligations of the
United States government or any such agency, authcrity, commission,
instrumentality, corporation or entity whereby any such entity is the obligor.
Obligations or securities for which the federal government or any such agency,
authority, commission, Jinstrumentality, corporation or entity acts as a mere
quarantor, rather than the direct cobligor, shall not constityte obligations or
securities of +the United States or any such agency, authority, commission,
instrumentality, corporatien or entity for purposes of the West Virginia
business franchise tax and these reguiations.

3.4.6.1.a.3  Example: Financial instruments issued by
private institutions cbliged to make timely payment of principal and interest
which are guaranteed by a federal agency that pledges the full faith and credit
of the United States to guarantee the timely payment of interest and principal
if the issuer defaults are not cobligations of the United States or any agency,
authority, commission or instrumentality of the United 3tates or any corperation
or entity cresatad under the authority of the United States Congress. The
federal agency bears only a secondary and contingent cbligation to pay, and thus
is a guarantor rather than an obligor,

3.4,6.1.b Obligaticns of the State of West Virginia or any
political subdivision of the State of West Virginia;
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3.4.671.c Investments or loans primarily secured by
mortgages, or deeds of trust, on residential property located in the State of
West Virginia and cccupied by nentransients;

3.4.6.1.c.1 The term “residential property” means an
abode and dwelling for human habitation intended to be inhabited for 2 permanent
or indeterminate and lengthy pericd of time. The term does not include hotels,
motels, inns, metor inns, lodges and similar short-term lodging accommedatioens,
but does include apartments, condominiums, single family dwellings, multiple
family dwellings, apartment ccmplexes, nursing homes and housing developments.
This term shall include property primarily used as such an abcede and dwelling
without regard to whether the property is also used. for commercial purposes, SO
Tong as it is primarily used as a residence.

3.4.6.1.c.2 The term "nontransient" means natural
persons, rather than corporations, who own their residence or who have a leass
for their residence which has a primary term of not less than ninety (90) days
or such persons who hold a weekly or monthiy pericdic tenancy or a tenancy at
will in %their residence but who have resided at the residence for a pericd of
more than eighty-nine (89) days.

3.4.6.1.d And locans primarily secured by a lien or security
agreemant cn residential property in the form of a mobile home, modular home or
double-wide, Tlocated in  the State of West Virginia and occupied by
nantransients. .

3.4.6.1.d.1 For purposes of this subsection, the
term "lien or security agreement" shall idnclude a uniform commercial code
security interest agreement. I ' i
3.4.6.1.3 The term "investments or lecans primarily secured
by mertgages ~or deeds of .trust, on residential property’ shall include
construction loans for the construction of residential property so secured.

3.4.6.2 The denominator of which is the average of the monthly
beginning and ending account balances of the total assets of the taxpayer which
are shown on Schedule L of the UYFederal Form 1120,% as filed by the taxpayer
with the Internal Revenue Service or, in the case of partnerships, Schedule L of
Federal Form 1085, as filed by the taxpayer with the Internal Revenue Service,
or in the case of taxpayers not required to file such schedules or forms with
the Internal Revenue Service, the pro forma versicn thereof.

3.4.6.3 Ffor purposes of this regulation, the average of the
monthly beginning and anding account balances shall be determined for any given
account by adding the account balance on the first day of the month to the
account balance con the last day of the month and dividing the resulting sum by
two. The averages resulting from this procedure shall, for each of the twelve
(12) months of the taxable year, or, in the case of short taxable years for the
number of monihs in the taxabie year, be added together, and the sum shall then
be divided by twelve (12) in the case of taxable years having twelve (12)
months, or shall be divided by the number of months in the taxable year for
short taxable years. The resulting figure shall be the average of the monthly
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beginning and ending balance for any account described under this Section 3 of
the these regulations. '

3.4.6.3.5 When a taxpayer maintains records insufficient to
clearly establish the monthly beginning and ending account balances, the average
of the monthly beginning and ending account balances shall be deemed to be zevro
unless the taxpayer can otherwise affirmatively establish to the satisfaction of
the Tax Commissioner the amount of the average monthly beginning and ending
account balances. e

3.5 .Commercial domicile. - The term "commercial domicile" means' the
principal place from which the trade or business of the taxpayer is directed or
managed: Provided, That the commercial domictie of a financial organization,
which is subiect to regulaticn as such, shall be at the place designated as iis
principal office with its regulating authority. -

3.5.1 . The term "directed or manzged' for purposes of these
regulations shall mean the guidance and contrgl exerted by the executive
officers or managerfal authorities of a corporation over the business affairs of
the corporation. In the case cof parent and subsidiary corporations or other
related or affiliatéd corporations, any direction, management, guidance or
control exerted by the executive officers or managerial authorities of parent
corporations cver or upcn subsidiary corporations or the management thereof, or
by the executive officers or managerfal authorities of related or affiliated
corporaticns over or upon other vrelated or affiliated corporations or the
management thereof, shall not constitute _the direction or management of the
corporation for purposes of the West Virginiz business franchise tax or these
regulations.

3.6 Commissioner or Tax Commissicner. - The terms "Commissioner” or "Tax
Commissioner" are used interchangeably in these ragulations, and mean the Tax
Commissioner of the State of West Virginia, or his delegate.

3.7 Compensation. = The term "compensation" means wages, salarfes,
commissions and any other form of remuneration paid to employees for personal
services. ) : }

3.8 Cocrperation. - The term "corperation' includes any corporation, S
corporation, joint-stock company and any association or other organization which
is taxable a2s a corporation under federal income tax laws or the inceme tax laws
of West Virginia, or which is treated as an S corpcration under federal income
tax law.

3.9 Delegate. - The term "delegate” in the phrase "or his delegate,” when
used in reference to the Tax Commissioner, means any officer or employee of the
State Tax Department duly authorized by the Tax Commissioner directly, or
indirectly by one or more redelegations of authority, to perform the functions
mentioned or described in W. Va. Code § 11-23-1 et seq. or these reguiations.

3.10 Doing business. - The term “doing business" means any activity of a
corporation or parthership which enjoys the benefifs and protection of the
government and Jlaws of the State of West Virginia, except the activities of
agriculture and farming.
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3.10.1 For purposes of these reguiations, the terms "agriculture"
and "farming" shall mean the production of food, fiber, and woodland products
(but nct timbering activity) by means of cultivation, tillage of the sofl and by
the conduct of animal, livestock, dairy, apiary, eguine or poultry husbandry,
horticultural, or any other plant or animal production activity and all farm
practices related, usual or incidental thereto, fncluding the storage, packing,
shipping and marketing of agricultural or farm productis, but not including any
manufacturing, milling or processing of such products by persons other than the
producer thereof.

3.1¢.2 The activities of agriculture and farming shall mean such
activities, as defined herein, occurring on not less than five (5) acres of Tand
and the improvements thereon, used in the afecrementioned activities, and shall
mean only such agriculture and farming activities resulting in the production of
at least one thousand dollars ($1,000.00) of agriculture or farming products per
annum through the conduct of the business of farming as the principal activity
of the corporation or partnership in the manner described in W. Va. Code
§ 11-1A-10 et seq. and the regulations related thereto.

3.11 Domestic corporation. = The term "domestic corporation” means a
corporation organized under the laws of the State of West Virginia, and certain
corporations organized under the Jaws of the State of Virginia Defore the
twentieth day of June, 1883. GEvery other corporation is a foreign corporation.

3.12 Federal Form 1120. - The term "Federal Form 1120" means the annual
federal income tax return of any corporation made pursuant to the United States
Interrial Revenue Code of 1986, as amended, or in successor provisions of the
laws of the United States in respect to the taxable fincome of a corporatien, and
filed with the Federal Internal Revenue Service. In the case of a corporation
that elects to file a federal income tax return as part of an affiliated group,
but files as a separate corporation under the Business Franchise Tax Act, then
as to.such corporation, the term "Federal Form 11207 means the pro forma Federal
Form 1120. In the case of S corporations, the term "Federal Form 1120" means
Federal Form 1120S. _

3.12.1  For purposes of the West Virginia business franchise tax and
these regulations, the term "Federal Form 1120" shall mean a pro forma Federal
Form 1120 for those corporations not required by federal taw to file a Federal
Form 1120. i - _

3.12.2  The term "Schedule L of Federal Form 1120 shall mean the
balance sheet required to be filed with the federal fncome tax return, whether
designated Schedule L or otherwise. For those corporations not required by
federal law to Tile a "Federal Form 1120" or a balance sheet, whether designated
Schedule L or otherwise, with their federal income tax vreturn, the term
"Schedule L of Federal Form 1120" shall mean the pro forma Schedule L of Federal

Form 112C. o

3,13 Federal Form 1085. - The *erm "Federal Form 10865" means the annual
federal fincome tax return or filing of a partnership made pursuant to Section
6031 of the United States Internal Revenue Code of 1986, as amended, or
renumbered, or in successor provisions of the laws of the United States in
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regpect to the fincome of a_partnership, and filed with the Internal Revenue
Service. : < .

3.13.1 _For purposes of the West Virginia business franchise tax and
these regulations, the term "Federal Form 1065" shall mean a pro forma Federal
Form 1065 for those partnerships not reguired by federal law to file a Federal
Form 10€5. _ , o -

3.13.2 The term "“Schedule L of Federal Form 1065" shall mean the
balance sheet required to be filed with the federal partnership tax return or
filing, whether designated Schedule L or otherwise. For those partnerships not
required by federal law to file a Federal Form 1065 or a balance sheet, whether
designated Schedule L or otherwise, with their federal partnership return, the
term "Schedule L of Faderal Form 1065" shall mean the pro forma Schedule L of
Federal Form 1065. _ I i '

3.14 Fiduciary. - The term "fiduciary" means, and includes, a guardian,

trustee, exscutor, administrator, receiver, conservator or any person acting in
any fiduciary capacity for any person.

3.15. Financial organization. - The term "financial organizaticn” means:

3.15.1 A holding company or a subsidiary thereof. As used in this
section "holding company” means a corporation registered under the federal bank
holding company act of 1956 or régistersd as a savings and lcan holding company
other than a diversified savings and loan holding company (as defined in section
408(a)(1)(F) of the Federal National Housing Act (12 U.S.C. 1730(2)(1X(F));

3.15.2 A regulated financial corporation or a subsidiary thereof.
As used in this section "regulated financial corporation” means:

3.15.2.1 An instituticn, the depesits, shares or accounts of
which are insured under the Federal Deposit Indurance Act, or by the Federal
Savings and Loan Insurance Corporation;

2.15.2.2 An institution that is a member of a federal home lcan
bank;

3.15.2.3 Any other bank or thrift institution incorporated or
organized under the laws of a state that is engaged in the business of receiving
depesits;

3.15.2.4 A credit union incorperated and crganized under the
Taws of this state; '

3.15.2.5 A production credit association organized under 12
uU.s.Cc. 2071;

3.15.2.6 A corporation organized under 12 U.S.C. 611 through 631
(an Edge Act corporation); or

3.15.2.7 A federal or state agency or branch of foreign bank (as
defined in 12 U,5.C. 3101); or '
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3.15.3 A corporation which derives more than fifty percent of its
gross business income from cne or more of the following activities:

3.15.3.1 Making, acquiring, selling or servicing loans or
extensions of credit. Loans and extensions of credit include:

3.15.3.1.1 Secured or unsecured ceonsumer loans;

3.15.3.1.2 Installmant obligations;

3.15.3.1.3 Mortgages or other Joans secured by real
estate or tangible personal properiy;

3.15.3.1.4 Credit card loans;

3,15.3.1.5 Secured and unsezured commercial loans of any
type; and _ _ o

3,15.3.1.% Loans arising in factoring.

3.15.3.2 Leasing or acting as an agent, broker or advisor in
connection with leasing real and personal property that is the economic
equivalent of an extension of credit (as defined by the Federal Reserve Board in
12 C.F.R. 225.25(b)(5)).

3.15.3.3 Operating a credit card business.
3.15.3.4 Rendering estate or trust services.
3.15.3.5 Receiving, maintaining or otherwise handling deposits.

3.15.3.6 Engaging in any other activity with an economic effect
comparable to those activities described in Section 3.15.3.1, 3.15.3.2,
3.15.3.3, 3.15.3.4 or 3.15.3.5 of the regulations.

3.16 Fiscal year. - The term "fiscal year" means an accounting period of
twelve (12) months ending on any day other than the last day of December, and on
the basis of which the taxpayer is reguired to report for federal income tax
purposes. . : :

3.17 Includes and including. - The terms "includes" and "including" when

used in a definition contained in this article shall not be deemed tec exclude
cther things ctherwise within the meaning of the term being defined.

3.18 Parent and subsidiary corporation. - A "parent corporation" is a
corporation which cwns, directly or indirectly, on average during the taxable
year more than fifty percent (50%) of the stock of all classes of another
corporation. A corporaticn which js so-owned by a parent corporation is defined
to be a "subsidiary corporation.” The types of ownership interest which will
qualify corporations as parent and subsidiary corporations shall include direct
and indirect ownership interests among members of the same controlled group as
defined in Section 267(f)(1} of the United States Revenue Code of 1986, as
amendead. -
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3.19 Partnership and partner. - The term 'partnership" includes a
syndicate, group, pool, Jjoini ventures, or other unincorporated organization
through or by means of which any business, financial operation or venture is
carriad on, and which is not a trust or estate, a corporation or a sole
proprietorships or an unincorporated organ1zabwon wh1ch under Section 761 of
the Internal Revenus Code of 1986, as amended, is not reated as a. partnersh1p
for the taxable year for federa1 income tax purposes. The term "partner"
includes a member in such a syndicate, group, poel, Joint venture or
organization which is a partnership.

3.19.1 The term "partnership" and the term Upartner” shall not
include any Jjoint venture or Joint venturer that has elected under Section 761
of the United States Internal Revenue Code not to report as a partnership for
federal income tax purposes.

3.138.2 The _term ‘'partner," |Mcorporate partner" or the term
"parent-partner" means and includas a corperation owning an finterest in a
partnership as & general or 1imited partner.

3.20 Person. - The term "person” includes any corpecration or partnership.

3.21 Pro forma return. ?7|he term "pro forma return,”

h 2 rm when used in these
regulations, means the return which ~a taxpayer would havo filed with the
Internal Revenue Service had it not elected to file as part of a consolidated

group for federal income tax purposes.

3.21.1 Pro forma statements, forms, schedules or documents. = The
term "pro forma" when applied to statements, forms, schedules or documents means
that statement, form, schedule or document drawn up or drafied to conform fo the
applicable rules, reguTations, informaticnal reguirements and format for the
statemant, form, schedule or document upon which the prc forma statement, form,
schedule or document s to be based as if the taxpayer were required to file
such statement, form, schedule or document for federal income tax purposes and
in accordance with federal income tax law.

3.22 Sales. = The term_ §g1g f means all gross receipts of the taxpayer
which are "business income," as defined in these regulations.
3.23 State. - The term "state" means_a state of the United States, the

District of Columbia, the Commonwealth of Puerto R1co or any terr1tory or
possession of the Un1ted Statest and any foreign country or political
subdivision thereof.

3.24 Stock. - The term "stock" dncludes shares in a corporation,
association or Jjoint stock company. The term does nct include nenvoting stock
which is limited and preferred as to dividends, or treasury stock. The term
"stock owned by a corporation" shall include stock owned directly by such
corporation and stock which is subject to an option to acquire stock,

3.25 Taxable year. - The term "taxable year" means the calendar year, or
the fiscal year ending durang such calendar year, upon the basis of which the
taxpayer's tax liability is computed under the Business Franchise Tax Act. The
term "taxable year®™ means, in the case of a return made for a fractional part of

10
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a year {(short taxable year) under the provisions of the Business Franchise Tax
Act, or under these regulations, the pericd for which such return is made.

3.25.1 The term "taxable year for federal income tax purposes” or
the term "filing year for federal income tax purposes" means the fiscal or
calendar vear for which the faxpayer is reguired to report for federal income
tax purposes in accordance with federal fincome tax law for purposes of the
annual federal dncome tax return or for purposes of federal informational
returns. I — . o

3.26 Taxable in_another state. ~ The term "taxable in another state® for
purposes of apportionment under Section 110-23-5 of these regulations means
these circumstances where a itaxpayer:

3.26.1 Is subject to a net income tax, a franchise tax measured by
net income, a franchise tax for the privilege of doing business or a corporate
stock tax inm such other state; or

3.26.2 Would be subject to a net income tax if such other state
imposad such & tax.

3.27 Taxpayer. — The term "taxpayer'" means any perscn as defined in these
regulaticns subject to the tax imposed by W. Va. Code § 11-23-1 et seg.

3.28 This Code. = The term "this code" means the code of West Virginia,
1931, as zmended. o _

3.29 This State. = The term "this State" means the State of West Virginia.

3.30 Treasury stock. - The term "treasury stock™ means shares of a
corporation which have been {ssued and have been subsequently acquired by and
belong to such corporation, and have not been cancelled or restored to the
status of authorized but unissued shares. Treasury stock is deemed to be issued
shares, but not cutstanding shares.

3.31 W._Va. Cods. - The term "W. Va. Code" means the Code of West Virginia
of 1931, as amended. } _..

3.32 Meaning of terms. - Any term used in these regulaticons shall have the
same meaning as when used in a comparable context in the laws of the United
States relating to federal income taxes, unless a different meaning s clearly
required by the context or by definition in thess regulations. Any reference in
these regulations to the Taws of the United States, or to the Internal Revenue
Code or to the federal inceme tax taw shall mean the provisions of the laws of
the United States ralating to the determination of income for federal income tax
purposes, ‘A1l amendments made to the Jlaws of the United States prior to
January 1, 1989 shall be given effect in determining taxes imposed by the
Business Franchise Tax Act for the tax period beginning January 1, 1988. No
amandment to Taws of the United States made after December 31, 1988 shall be
given effect unless superseding West Virginia statutory taw shall have been
passed giving effect to such amendments for purposes of the West Virginia
Business Franchise Tax Act.
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§ 110-23-4. Tax Base Determined.

4.1 The *ax base of a taxpayer, for purposes of the business franchise
tax, 1is the taxpayer's ‘capital," as defined fin these regulations and as
adjusted in accordance with W. Va. Code § 11-23-3 and Section 3.4 of these
regulations.  ~ - : ' T

4.2 1If the taxpayer is also taxable in another state as defined n Section
110-23-3 of these regulations, then the tax base of the taxpayer shall be its

Meapital," as.defined in W. Va. Code & 11-23-3 and Sectfon 3.4 of thase .

regulations, multiplied by the said taxpayer's apportionment fraction determined
under W. Va. Code § 11-23-5 and Section 110-23-5 of these regulations.

§ 110-23-5. Apportionment Of Tax Base.

5.1 A taxpayer subject to the business franchise tax which is also taxable
in ancther state_shall apportion its tax base to the State of West Virginia by
multiplying its_tax base by a fraction, the numerator of which is the sum of its
property factor, plus the payroll facter, plus two times the sales factor, all
of which shall be determiped 1in accordance with this Section, and the
denominator of which is four. However, when the denominator of one or more of
the factors is zero, the denominator of the apportionment formula fraction shall
be decreased by the number of factors having a denominator of zero. in the case
of a sales factor which has a denominator of zero the apportionment fraction
derominator shall be decreased by iwo. ’

5.2 Property factor. - The property factor is 2 fraction, the numerator of
which is the average value of the faxpayer's real and tangibie perscnal property
owned or rented and used by it in this State during the taxable year, and the
denominator of which is the average velus of all real and tangible personal
property ownad or rented by the taxpayer and used by it during the taxable year,
which is reported on Scheduls L of UFederal Form 1120," or Schedule L of Federal
Form 1065 .for partnerships, plus the average value of all real and tangible

perscnal property Teased and used by the taxpayer during the taxable year.

5.3 Value of properiy. - Property owned by the taxpayer shall be valued at
its original cost, adjusted by subsaguent capital additions or improvements
thereto and partial disposition thereof, by reason of sale, exchange,
abandonment, stc.: Provided, That where records of original cost are unavailable
or cannot be obtained without unreasonable expense, property shall be valued at

original cost as determined under Secticn 5.3.4 of these regulations. Property

rented by the taxpayer from others shall be valued at eight times the net annual

rental rate. Net annual rental rate is the annual rental paid, directly or
indirectly, by the taxpayer, or for its benefit, in money or other consideration
for the use of the property and ircludes:

5.3.1 . Any amount payable for the use of real or tangible personal
property, or any part thereof, whether designated as a fixed sum of money or as
a percentage of sales, profits or otherwise;

5.3.2 Any amocunt payable as additional rent or in lieu of rents,

such as -nterest, taxes, insurance, repairs or any other items which are
required to be pafd by the terms of the lease or cther arrangement, not
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including amounts paid as service charges, such as utilities, Janitor services,
atc. If a payment includes rent and other charges unsegregated, the amount of
rent shall be determined by consideration of the relative values of the rent and
the other items. The term 'rant" does not include incidental day-to-day
expenses such as hotel or motel accommodations, daily rental of automobiles,
etc. - ) - - B

5.3.2.1 Example 1: A taxpayer, pursuant tc the terms of a
lease, pays the lessor twelve thousand dollars {$12,000) a yezr rent plus taxes
in the amount of two thousand dollars (32,000} and fnterest on a mortgage in the
amount of one thousand dollars ($1,000). The amount of rent is fifteen thousand
dollars {$15,000). - -

Example 2: A taxpayer stores part of its inventory in
a public warehouse. The total charge for the year was one thousand dollars
($1,000), of which seven hundred dollars ($700) was expressly for the use of
storage space and three hundred dollars (£300) of which was expressly for
inventory, insurance, handling and shipping charges, and C.0.0. collectiens.
The annual rent is seven hundred dollars (3700). .

Shipping and handling charges and C.0.D. charges would be for transactions
entirely unrelated to. the Tease of .storage space, and would not constitute
consideration for use of the leased storage space. The cost of insurance on. the
lessee's property is not a responsibility of the lessor of the building, and
does not relate to the leased storage space. Had the insurance fee been for
insurance on the warehouse.building paid pursuant to the lease, rather than for
the lessee's inventory, it would have then related to the leased property and
would have been a payment of an obligation of the lessor pursuant %o a Jease.
It would then constitute consideration paid for use of the storage space, and
would qualify as rent under this Section.

5.3.3 Movable property. - The value of movable tangible perscnal
property used both within and without this state .shall be included fin the
numerator to the extent of its utilization in this state. The extent of such
utilization shall be determined by multiplying the criginal cost of such
property by a fraction, the numerator of which is the number of days of physical
Tocation of the property in this state during the taxable period, and the
denominater of which is the number of days of physfcal lecation of the property
everywhers during the taxable year. The number of days of physical tocation of
the property may be determined _on a statistical basis or by such other
reasonable method acceptable to the Tax Commissionar, ' )

5.3.4 Where records of the original cost cof property are not
available, property shall be valued at original cost. The determination of
original cost shall be made by determining the fair market value of the property
on the date of acquisition.

5.4 Leasshold improvements. =- leasehold improvements shall, for the
purposes of the property factor, be treatéd as property owned by the lessee
regardless of whether the Jlessee is entitled to remove the improvements or the
improvements revert to the lessor upon expiration of the lease. Leasehold
improvements shall be included in the property factor at their original cost.
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5.5 Average value of property. - The average value of property shall be
determined by averaging the vaiues at the beginning and ending of the taxable
year: Provided, That the Tax Commissicner may require the averaging of monthly
values during the taxable year if substantial fluctuations in the values of the
property exist during the taxable year or whera property is acquired after the
beginning of the taxable year, or is disposed of, or for which the rental
contract ceases, before the end of the taxable year.

5.6 Payrcll factor. - The payroll factor is a fraction, the numerator of
which is the total compensation paid in the State of West Virginia during the
taxable year by the taxpayer, and the denominator of which 1s the total
compensation pajd by the taxpayer during the taxable year as shown on the
taxpayer's federal income tax return as filed with the Internal Revenue Service,
as reflacted in the schedule of wages and salaries and that pertion of cost of

goods sold which reflects compensation, or as shown on a pro forma raturn,

5.7 Compensation. - The term 'compensation" means wages, salaries,
commissions and any other form of remuneration paid to employees for personal
servyices. Payments made to.an independent contractor or tc any other person not
properly classifiable as an_ employee shall be excluded. Only the amounts paid
directly to .employees shall be fincluded in the payroll factor. Amounts which
are considered paid directly to employees inciude the value of board, rent,
housing, ledging, and other benefits or services furnished to employees by the
taxpayer in return for personal services, provided such amounts constitute
income to the recipient for federal income tax purposes.

5.8 Employee. - The term "employee" means:
5.8.1 Any officer of a corperation; or
5.8.2 Any individual who, under the wusual common law rules

applicable in determining the empioyer/employes relationship, has. the status of
an amployee. . T h

5.9 Compensatiocn paid in this State. - Compensation is pafd in this State
if: ' o ’ i
5.9.1 _The employee's service is performed entirely within This

State; I _
5.9.2 The employee's service is performed both within and outside

of this State, but the service performed outside of this State is incidental to
the individual's service within this State. The word "incidental" means any
service which is temporary or transitory in nature, or which 1is rendered 1in
connection with an isolated transaction; or

5.8.3 Some of the sarvice is performed in the State of West
Virginia and: s

5.9.3.1 The employee's base of operations or, if there is no

base of operations, the place from which the service is directed or contrelled
is im the Stats of West Virginia, or
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5.9.3.2 The base of operations or the place from which the
service is directed or contrclled is not in any state in which some part of the
service is performed, but the employee's residence is in the State of West
Virginia. The term "base of operations" means the place of more or lTess
permanent nature from which the employee starts his work and to which he
customarily returns in order to receive instructions from the taxpayer ovr
communications from his customers or other persons or to replenish steck or
cther materials, repair equipment, or perform any other functions necessary to
the exercise of his trade or profession at some other peint or points. The term

"place from which the service is directed or controlled" refers to the place
from which the power to direct or control is exercised by the taxpayer.

5.10 Sales factor. - The sales factor is a fraction, the numerator of which
is the gross receipts of the taxpayer devived from transactions and activity in
the reguiar course of its trade or business in the State of West Virginia during
the taxable year, less returns and allewances. The dencminator of the fraction
is the total gross receipts derived by the taxpayer from transactions and
activity in the regular course of its trade or business, and reflected in its
gross income reported and as appearing on the taxpayer's Federal Form 1120 or
Federal Form 1065, and consisting of those ‘Certain pertinent portions of the
gross income elements set forth: Provided, That if either the numerator or the
denominator inciudes interest or dividends from obligations of the United States
government which are exempt from taxation by this state, the amount of such
interest and dividends, if any, shall bas subtracted from the numerator or
dencminator in which it is included.

5.10.1 For _purposes of these regulations, the term Ygross
receipts,” shall mean gross fncome, not gross profit, and no reduction far cost
of goods sold_or other expenses or decreases in the amount of gross receipts
shall be permitted in the determination of the sales factor.

5.11 Allocation of sales of tangible personal property. - Sales of tangible
perscnal property are in the State of West Virginia if:

5.11.1 The property fis recefved in this state by the purchaser,
other than the United States government, regardless of the f.o.b. point or other
conditions of the sale. In the case of delivery by common carrier or other

means of transportation, the place at which such property is ultimately received
after all transportition has been completed shall be considered as the place at
which such property is received by the purchaser. Direct delivery in this
state, other than for purposes of transportation, to a person or firm designated
by the purchaser, constitutes delivery to the purchaser in this state, and
direct delivery outside this state to a person or firm designated by the
purchaser does not constitute delivery to the purchaser 1in this state,
regardless of where title passes or cother conditions of sale; or

5.11.2  The property s shipped from an office, store, warehouse,
factory or other place of storage in the State of West Virginia, ands

the purchaser fs the United States government.
5.11.3 A1l other sales of %angible personal property delivered or

shipped to a purchaser within a state in which the taxpayer is not taxed as
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defined in W. Va. Code § 11-24-7(b) shall be excluded from the denominator of
the sales factor. _ o

5.12 Allocation of other sales. - Sales, other than sales of tangible

personal property, are in the State of West Virginia if:

5.12.1 The income producing activity is performed in the State of
West Virginia; or

5.12.2 The income producing activity is performed both in and
outside the State of West Virginia and a greater portion of the income producing
activity is performed in the State of West Virginia than 7n any other state,
based on costs of performance; or

5.12.3 The sale constitutes business income to the taxpayer, or the
taxpayer is a financial organization not having its commercial domicile in this
state, and in either case the sale is a recsipt described as atiributable to
this state in W. Va. Code § 11-23-5z and Section 5z of this rule.

5.13 Income-producing activity. - The term "income-producing activity"
applies to each separate item of income and means the transactions and activity
directly engaged in by the taxpayer in the regular course of 1its trade or
business for the ultimate purpose of cbtaining gain or profit. Such activity
does not include transactions and activities performed on behalf of the
taxpayer, such as those conducted on its behalf by an independent contractor.
"Incoma=producing activity" includes, but is not 1imited to, tha following:

5.13.1 The rendering of personal services by employees “with
utilization of tangible and intangible property by the taxpayer 1in performing a
service,

5.13.2 The sale, rental leasing, licensing or other use of real
property; -

5.13.3 The sale, rental, leasing, Tlicensing or other use of
tangible perscnal property; or

5.13.4 The sale, licensing or other use of intangible personal
property. The mere holding of intangible personal property is not, {tself, an
income-producing activity; Provided, That the conduct of the business of a
financial organization shall constitute an income-preducing activity.

5.14 Cost of performance. - The term "cost of performance" means direct
costs determined in a manner consistent with generally accepted accounting
principles and in accordance with accepted conditions or practices in the trade
or business of the taxpayer.

5.15 Qther methods of allocation.

5.15.1 General. ~ If the statutory formula for apportionment of the
tax base, as outlined above, and imposed under W. Va. Code § 11-23-5(a) and
section 5.1 of these regulations, does not fairly represent the extent of the
taxpayer's business activities in the State of West Virginfa, the taxpayer may
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petition for, or the Tax Commissioner may require, in respect to all or any part
of the taxpayer's business activities, if reasonable:

5.15.1.1 Separate accounting;
5.15.1.2 The exciusicn of one of the factors;

5.15.1.3 The inclusion of one or more additional factors which
will fairly represent the taxpayer's businaess activity 1in the State of West
Virginia; or

5.15.1.4 The employment of any other method to effectuate an
equitable allocation or apportionment of the taxpayer's tax base.

5.15.2 A taxpayer desiring to use another method of allocation or
apportionment to determine taxable "gapital' must file its petition no later
than the due date of %he annual return for the taxable year for which the
alternative method is requested (determined without regard to any extension of
time for filing).

5.15.2.1 The petitien shall dinclude a statement of the
petitioner's objections and of such alternative methoed of allocation or
apportionment as it beljeves to bs proper under the circumstances with such
detail and proof as the Tax Commissioner may require.

5.15.3 Burden of proof. = ‘In any administrative or Judicial
proceeding, in which employment of one of "the Tmethods of allocation eor
apportionment provided for in Sectien 5.15.1 is sought, on the ground that the
statutory apporticnment formula described in W. Va. Code § 11-23-5(a) and
Section 5.1 of these regulations does not fairly represent the extent of the
taxpayer's business activities in the State of West Virginia, the burden of
preof shall: i ' : - ' '

5.15.3.1 If the Tax Commissioner seeks employment of one of such
methods, be on the Tax Ccmmissioner, or

5.15.3.2 If the taxpayer seeks employment of one of such other
methods, e on the taxpayer.

5.15.4 For taxable years beginning on or after January 1, 1991, and
notwithstanding any other provisions of W. Va. Code § 11-23-5 and this section
5.15 and the subsecticns therecf of these regulations, financial organizations
shall use only the special apportionment vrules set forth in W. Va. Code
§ 11-23-5a and Section 5a and _the subsections thereof of these regulations.

§ 110-23-5a. ~ Special Apportionment Rules - Financial Organizations Effective
for Taxable Years Beginning on or After January 1, 1391. |

5a.1 General. - The West Virginia Legislature has found that the genera’
formulz set forth in W. Va. Code § 11-23-3. . for apportioning the tax base of
corporaticns and partnerships taxable in this state.as well as in another state
is finappropriate for wuse by financial organizations due to the particular
characteristics of those organizations and the manner in which their business is
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conducted. Accordingly, the general formula set forth in W. Va. Code § 11-23-5
may not be used to apportion the tax base of suych finmancial organizations, and
financial organizations are regquired to use only ths apportionment formuia and
methods set forth in W. Va. Code § 11-23-5a.

5a.2 Financial organizations with business activities partfally within and
partially without this state. - A financial organization not having its
commercial domiciie in west Virginia shall appertion its tax base to this state
as provided in W. Va. Code § 11-23-5z and this section Sa of these regulations

and the subsections therecf §f it regularly engages in business in this state.

5a. 2.1 Nexus _ presumptions _and  exclusions. = A  financial
organization is presumed to be regularly engaging in business in this state if
during any year it obtains or sciicits business with twenty or more persons
within this state, or if the sum of the value of its gross receipts attributable
to sources in this state equals or exceeds one hundred thousand dollars.
However, gross receipts from the following types of property (as well as those
contacts with this state reasonably and exclusively required to evaluate and
complete the acquisiticn or disposition of the property, the servicing of the
property or the income from it, the cellecticn of income from the property, or
the acquisition or liguidaticn of collateral relating to the property) shatl not
be a factor in determining whether the owner is engaging in business in this
stata: '

53.2.1.1 An interest in a vreal estate mortgage investment
conduit, a real estate investment trust, or a regulated investment company;

5a.?.1.2 An interest in a loan backed security representing
ownership or participation in a pool of promissory notes or certificates of
intarest that provide for payments in relation to payments or reasonable
projections of payments on the notes or certificates; :

5a.2.1.3. An interest in a locan or other asset from which the
interest {s =attributed to 2 consumer loan, a commercial loan or a secured
commercial lean, and in which the payment cbligations were solicited and entered
into by a person that is independent, and not acting on behalf, of the owner;

Ba.?.1.4 An interest in the right to service or collect income
from a loan or cther asset from which interest on the loan is attributed as a
loan described in Sectien 52.2.1.3 of these regulations, and in which the
payment obligations were solicited and entered into by a person that is
independent, and not acting on behalf of the owner; and '

532.2.1.5 Any amounts held in an escrow or trust account with
raspect to property described above.

58.2.2 Definitions. - For purposes cof this sectfon 5a2.2 and the
subsections thereof of these regulations: h

55.2.2.1 '"Deposit" means:
5a.2.2.1.1  _The unpaid balance of money or its equivaient

received or held by a financial organization in the usual course of business and
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for which it has given or it is obligated to give credit, either conditionally
or unconditionally, to a commercial, checking, savings, time or thrift account
whether or not advance notice is required to withdraw the credit funds, or which
is evidenced by a certificate  of_ deposit, thrift certificate, invesiment
certificate, or certificate of indebtedness, or other similar name, or a check
of draft drawn against & deposit account and certified by the financial
organization, or a letter of credit or a traveler's check on wnich the financial
organization is primarily liable: Provided, That without limiting the
generality of the term "money or fits equivalent™, any such account or instrument
must be regarded as evidencing the veceipt of the equivalent of money when
creditad or issued in exchange for checks or drafts or for a promissory note
upon which the person obtaining any such credit or instrument is primarily or
secondarily liable or for a charge against a deposit account or in settlement of
checks, drafts or other instruments forwarded to such bank for collection;

53.2.2.1.2 Trust funds vrecaived or held by such
financial organization, whether held in the trust department or held or
deposited in any other department of such financial organization;

5a.2.2.1.3 . . Money vreceived or held by a financial
organization or the credit given for money or its equivalent raceived or held by
a financial organization 1in the wusual course of business for a special or
specific purpose, regardless of the Tegal relationship thereby established,
including, without being limited to, escrow funds, funds held as security for an
obligation due the financial organization or other (including funds held as
dealers reserves) or for securities loaned by the financial orgznization, funds
deposited by a debtor to meet maturing obligations, funds deposited as advance
payment on subscriptions to United States Government securities, funds held for
distribution or purchase of securities, funds held to meet fts acceptances or
letters of credit, and withheld taxes: Provided, That thers shail not be
included funds which are received by the financial crganization for immediate
application to the reduction of an indebtedness to the receiving financial
organization, or under conditicn that the receipt thereof immediately reduces or
extinguishes such an indebtedness; : ) ’

5a.2.2.1.4 Outstanding drafis (including advice . or
authorization to charge a financial organization's balance in another such
organizaticn), cashier's checks, money orders, or other officer's checks issued
in the usual course of business for any purpose, but not including those issued
in payment for services, dividends or purchases or other costs or expenses of
the financial organization itself; and

52.2.2.1.5 . Monesy or its eguivalent held as a credit
balance by a financial organization _on behalf of its customer if such entity is
engaged in soliciting and holding such balances in the regular course of its
Business, : o R

5a.2.2.2 “"Szales" means: For purposes of apporticonment, the
Ngales" of a financial organization shall mean the gross receipts described in
the gross receipts factor in this section_5a and the subssctions thereof of

these regulations, regardliess of their source.
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organizations which do not have their commercial domicile in West Virginia shall
use the apportionment rules set forth in W. Va. Code § 11-23-5a and this section
5a of these regulatfons. Financial organizations with their commercial domicile
in West Virginia may not apportion their tax base, but shall allocate all
capital to West Virginiaz without apportionment: Provided, That any financial
organizations with their commercial domicile 1in West Virginia shall be allowed
the credit against thair business franchise tax liability set forth in W. Va.
Code § 11-23-27. :

5a.2.3 Commercial domicile - apportionment or credit. -  Financizal

5a.2.4 Apporticnment rules. -

52.2.4.1 General Method. -  If a financial organization pnot
having its commercial domicile in this state s engaging in business both within
and without this state, the portion of Tts capital attributable to such
business, which is derived from sources within this state, shall be determined
by apporticnment in accordance with W. Va. Code § 11-23-5a(b) and this section
52.2.4.1 of these .regulations. The apportioned capital shall be determined by
multiplying capital by the special gross receipts factor as defined in section
53.2.4.2 znd the subsections thereof ¢f these regulaticns. Neither the
numerator nor the denominator of the gross vreceipts factor shall include
receip;s from obligations described in W. Va. Code § 11-24-6(F){1)(A),(B),{(C)
and (D). B

Sa.2.4.2 Special gross receipts factor. - The gross receipts facter
is a fraction, the numerator of which is the total gross receipts of the
taxpayer from sources within this state during the taxable year and the
derominater of which is the total gross receipts of the taxpayer wheraver earned
during the taxabie year. ‘ : :

53.2.4.2.1 Numerator. - The numerator of the gross recefpts
factor shall include, in addition to items otherwise includable 1in the sales
factor under W. Va. Code § 11-23-5, the following: ’

52.2.4.2.1.1 Gross receipts from the Tease or rental
of real or tangible perscnal property (whether as the eccnomic equivalent of an
extension of credit or otherwise) if the property is located in this state;

5a.2.4.2.1.2 Interest income and other receipts from
assets in the nature of loans which are secured primarily by real estate or
tangible personal property if such sscurity property is lTocated in this state.
In the event that such security property is alsc located in cne or more other
states, such receipis shall be presumed to be from sources within this state,
subject to rebuttal based upon factors described in rules to be promulgated by
the Tax Commissioner, including the factor that the proceeds of any such loans
were applied and used by the borrower engirely outside of this state;

5a.2.4.2.1.3 Intersst. income and other receipts from
consumer loans which are unsescured or are sscured by intangible property that
are made te residents of this state, whether at a place of business, by
traveling loan officer, by mail, by telephone or other elactronic means ovr
otherwise; ' ' R
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5a.2.4.2.1.4 Interesi incomez and other receipts from
commercial loans and instailment obligations which are unsecured cor are securad

by intangible property if and to the extent that the borrower or debtor fs a
rasident of or is demiciled in this state: Provided, That such receipts are
presumed to be from sources in_this state_and such presumption may De overcome
by vreference to facters described in rules to be promulgated by the Tax
Commissicner, including the factor that the proceeds of any such lcans were

applied and used by the borrower entirely outside of this state;

Ba.2.4.2.1.5 Interest income and other receipts from
a financial organization's syndication and participation Toans, under the rules
set forth in sections %a.2.4.2.1.1 through 5a2.2.4.2.1.4 above;

Fa.2.4.2.1.6 Interest income and other receipts,
including service charges, from finapcial institution credit card and travel and
entertainment credit card _receivables and c¢redit card _holders' fess if the
borrower or debtor is a resident of this state or if the billings for any such
receipts are regularly sent to an address in_ this state;

a.2.4.2.1.7 Merchant discount income derived from
financial institution credit card holder transactions with a merchant Jocated in
this state. In the case of merchants located within and without this state,
only receipts from merchant discounts attributable to sales made from locations
within this state shall be attributed to this state. It shall be presumed,
subject to rebuttal, that the Tocation of a merchant is the address shown on the
invoice submitted by the merchant to the taxpayer;

53.2.4.2.1.8 Gross receipts from the performance of
services which are attributed %o _this state if:_

5a.2.4.2.1.8.1 The service receipts are
loan-related fees, including loan servicing fees, and the borrower resides in
this state; except that, at the taxpayer's election, receipts from loan-related
fees_which are either: (a) "Pooled" or aggregated for collective financial
accounting treatment; or (b) manually written as non-recurring extraordinary
charges to be processed directly to the general ledger may either be attributed
0 a state based upon the berrower's residences or upon the ratio that total
interest sources to that state bears to total interest from all sources;

5a.2.4.2.1.8.2 The service receipts are
deposit-related fees and the depositor resides in this state, except that, at
the taxpayer's election, receipts from deposit related fees which are either:
(a) "Pooled" or aggregated for collective financial accounting treatment; or (b)
manually written as non-recurring extracrdinary charges to be processed directly
to the general ledger may either be attributed to a state based upon the
depositors' residences or upon the ratio that total deposits sources to that
state bear to total deposits from all source;

52.2.4.2.1.8.3 The service receipt is a brokerage
fee and the account holder s a raesident of this state;

£a.Z2.4.2.1.8.4 Tha service receipts r-are .fees
related to estate or +trust services and the estate's decedent wzs a resident of
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this state immediately before death; or the grantor who either funded or
established the trust is a resident of this state; or

53.2.4.2.1.8.5 The service receipt is associated
with the performance of any other service not identiified above and the service
is performed .for an individual vresident of,or for a corporation or other
business domiciled in, this state and the economic benefit of such service is
received in this state;

52.2.4.2.1.9 Gross recsipts from the fissuance of
travelers checks and monay orders if such_ checks and money orders are purchasad
in this state; and

52.2.4.2.1.10 A1l other receipts not attributed by
this rule to a-state in which %£he taxpayer s taxable shall be attributed
pursuant to the Taws of the state of the taxpayer's commercial demicile.

5a.2.4.2.2 Denominator. =~ The denominater of  the
receipts factor shall fnciude all of the taxpayver’s receipts from transactions
of the kind included in the numerator, but without regard tc their source or
situs. -

Ba.3 Mathod of filing. - Financial corganizations subject to apportionment
under section 5a.2 and the subsections thereof of these regulaticns shall file
only separate tax returns, and may not file on a consolidated or any other
basis: Proyided, That financial organizations which are members of an

affiliated group may file on a consolidated basis if all members of the
affiliated group have their commercial domicile in this state.

5a.4 Effective date. = The provisions of this section 5a and the
subsections therecf of these regulations shall apply to all taxable years
beginning on or after the first day of January, one. thousand nine hundred
ninety-cne. ' - - '

§ 110-23-6. Imposition Of Tax.

6.1 General. - An annual business franchise tax is imposed under Section
11-23-6 of tne West Virginia Code on the privilege of doing business in the
State of West Virginia and in respect of the benefits and protections conferred.
Such tax s collected from esvery domestic corporation, every corporation having
its commercial domicile in the State cof West Virginia, every foreign or domestic
corporation leasing property located in the State of West Virginfa or doing
business in the State of West Virginia, and from every partnership owning or
teasing property located in the State of West Virginia or doing business in the
State of West Virginia. The tax is effective beginning July 1, 1987 for taxable
years ending after that date.

6.2 ‘Amount of tax and rate: July 1, 1987 to December 31, 1888. - On and
after the first day of July, 1987, the amount of tax imposed under Section
11-23-6 and generally under Section 11-23-1 et seq. of the West Virginia CLode
shall be the greater of fifty dollars ($50.00) or .55% of the value of the tax
base, as determined under Section 11-23-1 et seq. of the West Virginia Code and
these regulations: Provided, That when the taxpayer's first taxable year under
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the said Section 11-23-1 et seq. of the West Virginia Code is a short taxable

year, the taxpayar's liability shall be prorated based upon the ratio which is
the number of months which the said short taxable year bears to twelve (12).

6.2.1 Example: If a +taxpayer has a fiscal year ending on
September 30, the 1987 short taxable year for that taxpayer will be three (3)
months long and will constitute the period of July 1, 1987, to September 30,
1987. The taxpayer would be 1liable for a tax equsl to the greater of 350 X
3/12ths, or the annual tax 1iability times 3/12ths.

6.3 Taxable years after December 31, 1988. - For taxable years beginning
on or after the first (1st) day of January, 1983, the amount of tax due under
the Business Franchise Tax Act and these regulations shall be the gresater of
fifty dollars ($80) er .75% of the value of the tax base as determined under the
West Virginia Business Franchise Tax Act and these regulations. When the
taxpayer's taxable year for federal fincome tax purposes is a short taxable year,
the tax determined by applicaticn of the tax rate to the taxpayer's tax base
shall be prorated based upcn the ratio which the number of months in such short
taxable year bears to iwelve (12). However, when the taxpayer's first taxable
year under the West Virginia Business Franchise Tax Act and these regulations s
Tess than twelve {12) months, the taxpayer's 1iability shall be prorated based
upon the ratic which the number of months the taxpayer was doing business in
+his State bears to twelve (12). In no event shall the tax due be less than
fifty dollars ($50).

§ 110-23-7. Persons And Organizations Exempt From Jfax. - The foliowing
organizations and persons shall be exempt from the business franchise tax to the
extent provided in Section 11-23-7 of the West Virginia Code and in this Section
of these regulations:

7.1 Natural persons doing business in the 3tate of West Virginia that are
not doing business in the form of a_partnership (as defined in Section 110-23-3
of these regulations). . Such persons finclude persons doing business as sole
proprietors, sole practiticners and other self-employed persons.

7.2 Corporations and erganizations which by reason of their purposes or
activities are exempt from federal income tax: Provided, That this exemption
shall not apply to that portion of their capital (as defined in Section 110-23-23
of these regulations) which is used, directly or indirectly in the generation of
unralated business income. '

7.2.1 For purposes of this regulation, "unrelated business income"
means the gross. income derived by any tax exempt corporation or organization
from any unrelated trate or business (as defined in I.R.C. § 513) regularly
carried on by it which constitutes gross income for purposes of I.R.C. § 51Z.

7.2.2 For purposes of this regulaticn, the determination of the
portion of capital which is used directly or indirectly in the generation cof
unrelated business income shall be made by multiplying capital (as defined in
Section 110-23=3 of these regulations) of the corporation or organization by a
fraction, the numerator of which is the total gross unrelated business income of
the corporation or organization, and the denominator cof which is the gross

income of the corporaticn or crganization from all of its activity.
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7.2.3 Capital used directly or indirectly in the generation of
unrelated husiness income shall be adjusted as provided in Section 3.4 of these
regulations and apportioned as provided in Section 110-23-5 of these regulatfions
when the corporation or organization is also taxable in another state.

7.3 Insurance companies which pay the State of West Virginia a tax upen
premiums. : : :

7.4 Production credit associations organized under the provisicns of the
federal "Farm Credit Act of 1933": Provided, That this exemption shall not apply
to corporations or associations organized under the provisions of Section 15-4-1
of the West Virginia Code.

7.5 Any trust established pursuant to Section 186, Chapter 7, Title 29 of
the Code of the Laws of the United .States {(enacted as Section 302{c) of the
Labor Managzment Relations Act of 1947), as amended prior to the firsi day of
January, 1985, - )

7.6 Any credit union organized under the provisions of Chapter 31 or any
other Chapter of the West Virginia Code provided that this exemption shall not
apply to corporations or cooperative associations organized under the provisicns
of Section 19-4-1 et seqg. of the West Virginia Code. - o

7.7 Any corporation organized under the West Virginia Cocde which 1s a
political subdivision of the State of West Virginiaz, or is an instrumentality of
a political subdivision_of the 3tate of West Virginia, and was created pursuant
to the West Virginia Cede. ,

7.8 Any corporation or parinership engaged in the activity of agriculture
and farming as defined in Section 3.10 of these regulations: Previded, That if
such corporation or partnership is also engaged in other business activities,
its tax base for purpcses of the Business Franchise Tax shall be apportioned and
only that portion attributable to the activity of agriculture and farming shall
be exempt from the Business Franchise Tax.

7.9 Any corporation or partnership licensed under W. Va. Code § 19-23-12
to conduct horse or dog racing meetings or a pari-mutuel system of wagering:
Provided, That {if such corporation or partnership is also engaged in other
business activities, its fax base for purposes of the Business Frarchise Tax
shall be apportioned and only that portion attributable to. .the conducting of
horse or dog racing meetings or a pari-mutuel system of wagering shall be exempt
from the Business Franchise Tax. ’

§ 110-23-8.  Accounting Periods And Methods Of Accounting.

8.1 General rule. - For purposes of the business franchise tax, a
taxpayer's taxable year shall be the same as the taxpayer's taxable year or
reporting year for federal income tax purposes.

8.2 Change of taxable year. - If a taxpayer's taxable year or reporting
year is changed for federal income tax purposes, the taxpayer's taxable year for
purposes of the business franchise tax shall be Tikewise changed. The taxpayer
shall provide a copy of the authorization for such change from the Internal
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Revenue Service with its business. franchise tax return filed for the taxable
year under Section 11-23-1 et seq. of the West Virginia Code.

8.3 Methods of accounting.

g8.3.1 Same as federal. - A taxpayer's method of accounting under
the Business Franchise Tax Act shall be the same as the taxpayer's method of
accounting for federal income tax purposes. In the absence of any method of
accounting for federal income tax purposes, the accrual method of accounting
shall be used unless the Tax Commissioner consents, in writing, to the use of

another method.

8.3.2 Change of accounting_methods. - If a taxpayer's method of
accounting is changed for federal income tax purpeses, its method of accounting
for purposes of the business franchise tax shall likewise be changed. The

taxpayer shall provide a copy of the authorization for such change from the
Internal Revenue Service with its return filed for the taxable year under the
Business Franchise_ Tax Act, )

§ 110-23-9. Annual Returns. 7
9.1 In general. - Every person subject to the Business Franchise Tax Act

shall make and file an annual
Commissioner on or before:

return for the taxable year with the Tax

9.1.1 The fifteenth (15th) day of the third (3rd) month of the
next succeading taxable year if the person is a corporation; or

9.1.2.. The fifteenth (15th) day of the fourth (4th) menth of the
next succeeding taxable year if the person is a partnership.

9.1.3 . The annual return shall inciude such information as the Tax
Commissioner may require for determining the amount of business franchise taxes
due for the taxable year.

9.2 Consolidated returns. = Any corporatfon that ffiles as a part of an
affiliated group for purposes of the West Virginia Corporaticn Net Income Tax
Act, shall file a consolidated return under the Business Franchise Tax Act.

9.3 The Tax Commissioner may, at his discretion, require an affiliated
group of corperations to file a consolidated business franchise tax return in
order to accurately determine the amount of business franchise tax due for the
taxable year.

§ 110-23-10. Extension Of Time For Filing Returns. - The Tax Commissioner may
grant a reasonable extension of time for filing any returns or other documents
required under the Business Franchise Tax Act upon such terms as the Tax
Commissioner prescribes in these regulations. An extension of time for filing
UFederal Form 1120,% Federal Form 390T or Federal Form 1065.shall automatically
extend the time for filing any return or other document required by the Business
Franchise Tax Act for the same period as the extension for filing such federal
form. An extension of time for filing a return shall not extend the time for
payment of the tax.
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10.1 Documents and paymen:i to be submitted for granting of an_extension of
time for filing returns. - laxpayers seeking an extension of time for filing a
return under this Section shall pay thz tofal amount of tax estimated to be due
at the time of filing the request for such extension, unless an extension of
time for paying tax has been requested and not denied, cor has besen granted, and
shall at the time of filing the request for such extension file a copy of the
taxpayer's request for an extension of time for filing UYFéderal Form 1120,4
Federal Form 9907 or Federal Form 1065. Failure te file the aforesaid documents
in a proper and timely manner or, i an extension of time for paying tax has not
been requested or has been denied, failure to pay the total estimated tax due at
the time of the submission of a request for an extension of time for filing a
return under this Section shall result in the denfal of an extension of time to
file the West Virginia Business Franchise Tax return.

§ 110-23-11. Time And Place For Paying Tax Shown On_Returns.

11.1 In_general. - The person required to make the annual return required
by the Business Franchise Tax Act, shall, without assessment or hotice and
demand from the Tax Commissioner, pay such tax at the time and place fixed for
filing the return (determined without regard to any extension of time for filing
the return). o ' H

11.2 Date fixed for payment of tax. - The date fixed for payment of the
business franchise tax sha!l be deemed to be a reference to the last day fixed
for such payment (determined without regard toc any extension of time for paying
the tax). '

§ 110-23-1la. Priority of Tax_in Distributions of Property and Estates.

ila.l If the distribution, veluntary or compulsory, in receivership,
bankruptcy or otherwise, of the properiy or estate of any person, all taxes due
and unpaid under W. Va. Code § 11-23-1 et. seg. shall be paid from the first
money available for distribution in priority to all claims and 1iens except
taxes and debts due the United States.which under fedsral law are given priority
over the debts and liens created by this article. Any person charged with the
administration or distribution of any such property or estate who shall violate
the provisions of this section shall be personally Tiable for any taxes accrued
and unpaid under this article which are chargeable against the person whose
property or estate is in administratiocn or distribution.

1la.2 There is a priority for all unpaid business franchise tax in
distributiens of the property or estate of any person, and the tax must be paid
from the first money available for distribution in priority to all other claims
an liens, except taxes and debis due the United States.

11a.2.1  The distribution of property subjecti to federal tax Tiens is
subject to the priority of such liens provided in the Internal Revenue Code.

11a.2.2 The distribution of property in federal bankruptcy

proceedings is subject %o the priorities of debts and ifens provided in the
United States Bankruptcy Code (11 U.S.C. & 101 et seqg.)
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11a.2.3 This priority applies to the amount of tax, interest,
additions to tax, and penalties.

11a.3 The priority applies to all distributions of the property or
estate of any person. A "distribution" of property or an estate is the sale or
tyansfer of the property, or the disbursement of money resulting from the sale
or transfer of the property or estate of any person. Distributicns include, but
are not limited to, the transfer of property or disbursement of proceeds of
sales of property by any executor, administrator, receiver, trustee, fiduciary,
special commissioner, or any public officer under Jjudicial process; and
distributions in any procesdings such as bulk sale, liguidation sale, estate
sale, assignment for the benefit of creditors, intepleader action, and
administrative or judicial proceeding for the dissoluticn of a partnership or
corporation.

11a.4 The priority dees not apply to transactions that do not
constitute distributions of property. These transactions include the sate or
transfer of property in the ordinary course of the business of the owner of the
property; sales or transfers of any property by the owner or for consideration
payable to the owner by the purchaser or transferee.

11a.5 This _priority applies to the distribution of all properiy,
including but not limited to real property or any interest therein; tangible
personal property, including fixtures, eguipment, machinery, furniture and
vehicles; intangible property, including accounts receivable, contract rights,
bank accounts, stocks, bonds; and the proceeds from the sale or Tiquidation of
any such property.

1la.86 This priority requires payment of the tax from the first money
that is available for distribution to lienors, creditcrs, beneficiaries, or any
other person, after payment of costs, commissions, faes and any other expenses
incurred in the preservation, storage, liquidation, or transportation of the
property or estate. : e -

112.7 The debt or claim for taxes has priority over 2ll claims and
1iens, eaxcept debts due the United Stales..

ila.7.1 Ciaims subject +to this priority inciude any debt or
obligation, liquidated or unliquidated, that does not constitute a Tien upon the
property or estate. : } : ) ’ )

11a.7.2 Liens subject +o this priority include any charge or
encumbrance on +he property or estate for payment of any claim, debt or
obligation, such as a deed of trust, Judgment Tien, security interest, vendors
lien, execution lien, tax 1lien, mechanics lien, landlords lien and municipal
1ien. :

11a.7.3 The priority of the business franchise tax debt in such
distributions is not determined by the presence or absance of a perfected notice
of tax 1lien, by the presence  or absence of a perfected Tien securing an
competing claim or debt, or by the order in which any such competing liens were
perfected.

27




State Tax Department

Title 110 , '
Series 23 o ) T

§ 110-23-12.__ _Extensions Of Time For Paying Tax.

12.1 Amount determined on return. - The Tax Commissioner may extend the
time for payment of the amount of the tax shown, or required to be shown, on any
return required by the Business Franchise Tax Act (or any periodic installment
payments), for a reasonable perfod not to exceed six (6) months from the date
fixed for payment thereof.

12.2 Amount determined as deficigncy. - In accerdance with Section 11-23-12
of the West Virginia Code and under these regulations, the Tax Commissioner may
extend the time for the payment of the amount determined as a deficiency of the
tax imposed by Section 11-23-1 of the West Virginia Code for a2 period not to
excead eighteen (18) months from the date fixed for payment of the deficiency.
In exceptional cases, a further period of time not <o exceed twelve (12) months
may De granted. An extension of time under Section 11-23-12(b) of the West
Virginia Code and this Section of these regulations may be granted only where it
is shown to the satisfaction of the Tax Commissioner that payment of  a
deficiency upon the date fixed for the payment thereof will result in undue
hardship to the taxpayer.

12.3 No extension for certain deficiencies. - No extension shall be granted
under Section 11-23-12 of the West Virginia Code or this Section of these
regulations for any deficiency of tax, interest, penalties or other charges if
such deficiency is due <o _negligence, intentional disregard of rules and
regulations, or to fraud with intent to evade tax.

12.4 Documents to be submitted for granting an extension of time for payirg
the tax and procedure for applying for an extension of time for paying tax. =

Taxpayers seeking an extension of time for paying tax under these regulations . .

shall file a written request with the Tax Commissicner for such an extension on
or before the time fixed by statute for payment of the tax. Such request shall
set forth the relevant facts and the reason for the taxpayer's inability to make
payment of the tax due on its tax return. '

12.4.1 The taxpayer shall file its tax return or, in the case of a
request for extension of time for paying tax made in conjunction with a reguest
for extension of time for filing a return under Sectien 110-23-1C of these
regulations, a copy of such request for extension of the time to file the
return, with the request for an extension of time for paying the tax.

12.5 An extension of time for paying the tax shall not constitute an
extension of time for filing any tax return. '

12.6 No extension of time shall be granted unless the Tax Commissioner
finds that exceptional circumstances exist and that to regquire payment within
the time prescribed by the statute would work am undue hardship on the taxpayer.

12.7 If the time for payment of tax is extended, fnterest at the rate
established under Section 11-10-17a of the West Virginia Code and accruing from
the original dus date of the return, until the tax and all interest, nenaities
and additions relating to such tax are paid shall be added to such tax.
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12.8 Furnishing of security. - As a prerequisite to granting an extension
of time for payment of any tax or daficiency, the Tax Commissioner may require
the taxpayer to furnish a bond or cther security. Such bond or other security
shall be in an amount not exceeding the amount for which the extension of time
for payment is granted. '

§ 110-23-13.  Declaration And Payment Of Estimated Tax.

13.1 Requirement of declaration. - Every ftaxpayer subject 1o the business
franchise tax under Section 11-23-1 et seg. of the West Virginia Code shall file
a declaration of estimated tax for the taxable year if the taxpayer's liability
For tax under Section 11-23-1 et seg. of_the West Virginia Code can reasonably
be expected to exceed twelve thousand dollars ($12,000.00) for the taxable year.
A taxpayer not required by Secticn 11-23~13 of the West Virginia Code or this
Section of these regulations to file a declaration and pay estimated tax may
elect tc so file and pay. o

13.2 Definition of estimated tax. - The term. 'estimated tax" means the

amount which a taxpayer estimates te Dbe its Tiability under W. Va. Code

13.3 Contents of declaration. - The deciaration shall contain such
information as %the Tax Commissicner may prescribe by the instructions for the
declaration of estimated tax form or by the form itself.

13.4 Time for filing declaration. — A declaration of estimated tax shall be
filed on or before the fifieenth (i5th) day of the fourth (4th) month of the
taxable year, for any taxable year beginning after the thirtieth (30th) day of
June, 1987. o e _ :

13.4.1 Time for filing declaration for the pericd of July 1, 1987
to the end of the taxpayer's taxable year. - A declaration of estimated tax
shall be filed on or before tne fifteenth (15th) day_of the third {3rd) month of
any fiscal or calendar year tax quarter ending after July 1, 1887 feor the fax
1iability accrued on and after July 1, 1887, through the end of any taxable year
ending before June 20, 1888, if the taxpayer's liability for tax under Section
11-23-1 et seq. of the West Virginia Code, can reasonably be expected to exceed
six thousand dollars ($6,000.80) for the period of July 1, 1987 to the end of
the taxpayer's taxable year or through December 31, 1887, whichever comes first,
based on a2 monthly pro ration of the estimated annual tax liability.

13.4.2 Payment of estimated tax for the period of July 1, 1987, to
the end of the taxpayer's taxable vear. -_lhe estimated tax due for the period
of July 1, 1987, to the end of tne taxable year ending before June 30, 1988,
shall be paid in equal installments, the number of which is determined by the
number of tax guarters, or partial tax gquarters, remaining in ihe taxable year
which end on or after July 1, 1987, but prior to June 30, 1988. The first
installment payment shall be made at the time of filing the declaration.
Remaining instailments, if any, shall be paid on or before the fifteenth (15th)
day of the third (3rd) month of each remaining tax quarter of the short taxable
year.
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12.5 Amendment of declaration. - A taxpayer may amend his declaration at
any time during the taxabie year in accordance with these regulations. IT any
amendment of a declaration is filed by a taxpayer, the remaining installments,
i any, shall be ratably increased or decreased {as the case may be) to reflect
any increase or _decrease in_the estimated tax by reason of such amendment. If
any amendment is made after the fifteenth (15th) day of the ninth (8th) month of
the taxable year, any increase in the estimated tax by reason thereof shall be
paid at the time of making such amendment.

13.6 Payment of estimated tax., - The estimated tax shall be paid in four
equal instaliments. At the time the declaration of estimated paymeni is filed,
the taxpayer shall pay one-fourth (1/4th) of the estimated tax 1iability for the
taxable year. The second, third and fourth installments shall be paid on the
foliowing fifteenth (15th) day of the sixth (6th), ninth (39th) and iwelfth
(12th) months of the taxable year, respectively.

13.7 Appiication to a shert taxable year. - The provisfons of this Section
of these regulations shall apply fo a taxable year of less than twelve (12)
months.

13.7.1 Time for filing declaration for a short taxable year. - A
declaration of estimated tax shall be filed on cor before the fifteenth (15th)
day of the third {3rd) month of the first fiscal or calendar year tax guarier,
or the first partial fiscal.or calendar year tax quarter, of the short taxable
year,

13.7.2 Payment of estimated tax for a short taxable year. — The
estimated tax due for a_short taxable year shall be paid in equal installments,
the number of which is determined by the number of tax quarters, or partfal tax
quarters, remaining in the short taxable year. The first instaliment shall be
made at the time of filing the declaration. Remaining installments, if any,
shall be paid on or hefore the fifteenth (15th) day of the third (3rd) month of
each remaining tax gquarter of the short taxable year.

13.8 Installments paid in advance. =~ Any taxpayer may elect to pay any
installment of its estimated tax prior to the date prescribed for such payment.

13.9 Criminal and administrative sanctions. - The provisions of the West
Virginia Code regarding failure to properly file declarations of estimated tax
or estimated tax returns or other documents or to pay estimated tax or any
installment thereof in a proper and timely manner, fncluding, but not Timited
to, the applicable provisions of W. Va. Code §§ 11-5-1 et seq., 11-10-5L and
11-10-18a, as well as any other applicable provisions of Chapter 11, Article 10
of the West Virginia Code, shall apply to the filing of decliarations of
estimated tax, estimated tax returns and payments of estimated tax under Section
110-23-13 of these regulations.

§ 110-23-14. Requirements Concerning Returns, Notices, Records And Statements.

14,1 General. - The Tax Commissioner may require any person to make such
returns, render such statemenis, or keep such records, as the Tax Commissioner
may deem sufficient to show whether or not such person is liable for tax undar
the Business Franchise Tax Act.
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14.2 As a part of a full and compiete tax return, the taxpayer shail
provide:

14.2.1 A copy of pages cne (1) through four (4) of its signed
federal corporation income tax veturn or its signed federal partnership income
tax return, as Tiled with the Internal Revenue Service for the taxable year; and

14.2.2 1¥ a rconsolidated federal income tax return was fiied for

the taxable _ysar:

14.2.2.1 Supporting schedules showing the consolidation of its
incoma statement and balance sheet, including schedules supporiing any
eliminations and adjustments made to the Tncome statement and balance sheet;

14.2.2.2 A copy of Federal Form 851 as filed with the Internal
Revenue Service and supporting schedules displaying subsidiary corporaticns in
which the taxpayer has stock ocwnership; and

14.2.2.3 A signed statement explaining the relationship and
differences, if any, between the income statement and the balance sheet reported
for federa] consolidated filing purposes and the 1income statement and the
balance sheet reported to the State of West Virginia under the tax imposed by
Section 11-23-1 et seq. of the West Virginia Code.

14.3 Notice of gualification as a receiver, trustee, assignse or ather
fiduciary. - Every receiver, Trustee in bankruptcy, assignee for benefit of

creditors, or other Tike fiduciary shall give motice of his qualification as
such to the Tax Commissioner.

14.4 In circumstances where a vremittance (or remittances) of tax
accompanying, or relating to & combined tax return for both the business
franchise tax and the corporation net income tax is paid to the Tax Department,
whether in the form of separate checks for each tax or in the form of a single
check or in any other form, the remittance or remittances of tax shall first be
applied against the taxpayer's corporation net income tax 1iability, and only
after the corporation net income tax 1iability has been fully satisfied will the
remzinder of the said remittance or remittances then be applied against the
business franchise tax Tiability. ' ’ i ’

§ 110-23-15. Signing Of Returns And Other Documents.

15.1 General. - Any return, statement or other document required to be made
or filed under the provisions of the Business Franchise Tax Act or these
regulations shall be signed in accordance with the dnstructions prescribed by

the Tax Commissioner and in accordance with these ragulations.

15.2 Signing of corporation returns. — The return of a corporation shall be
signed by the president, vice presfdent, treasurer, assistant treasurer, chief
accounting officer or any other officer duly autherized to so act. In the case
of a return made for a corporation by a fiduciary, such fiduciary shall sign the
return. The fact that an individual's name is signed on the return shall be
prima facie evidence that such individual is autherized to sfgn the return on
behalf of the corporation.
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15.3 Signature presumed authentic. ~ The fact that an individual's name fis
signed to a return, statement or other document shall be prima facie evidence
for all purposes that the raturn, statement or other document was actually
signed by that individual.

15.4 Verification of returns. - Except as otherwise provided by the Tax
Commissioner, any return, declaration or other document required to be made
under Section 11-23-1 et seq. of the West Virginia Code shall contain or be
verified by a written declaraticn that ft is made under the penaities of
perjury.

§ 110-23-16. Place For Filing Returns Or Other Documents. - Tax returns,
statements or other documents, or copies thereof, required by Section 11-23~1
st seq. of the West Virginia Code or by these regulations shall be filed with
the Tax Commissioner by delivering such returns, statements or other documents,
or copies thereof, in person or by mail, to the Tax Commissioner's office in
Charleston, West Virginfa: Provided, That the Tax Commissicner may, by
regulation, prescribe the place for filing tax returns, statements or other
documents or copfes thereof. - .

§ 110-23-17. Credits Against Tax.

17.1 On and after the first day of July, 1988, a credit shall be allowed
against the tax imposed by Section 11-23-1 et seq. of the West Virginia Code
equal to the amount of franchise tax 1iability due under the said Section
11-23-1 et seq. of the West Virginia Code, (determined before application of
credits) multiplied by a fraction, the numerator of which is the gress income of
the business subject to tax under Article thirteen-a of Chapter eleven of the
West Virginia Code and the deneminator of which is the total amcunt of gross.
receipts derived from or attributable to all of the taxpayer's activity in West

Virginia.

17.1.1. Expiration of credit. - The credit authorized in Section
11-23-17(a) . of the West Virginia Code and Section 17.1 of theses regulations
shall expire and not be authorized or allowed for any taxable month beginning on
or after March 1, 1989. For taxable years beginning before March 1, 1989 and
ending after March 1, 1989, the annual credit heretofore allowed by Section
11-23-17(a) of the West Virginia Code and Section 17.1 of these regulations
shall be prorated by the number of months in the taxable year, and only that
portion of the credit attributable to months ending pricr to March 1, 198%,
shall be allewable. ’ ' '

17.2 On and after the first day of July, 1988, a credit shall be allowed
against the business franchise tax imposed by Section 11-23-1 et seg. of the
West Virginia Code equal to the amount of franchise tax 1iability due under the
said Section 11-23-1 et seq. of the West Virginia Code, (determined before
application of credits) multiplied by a fraction, the numerator of which is the
gross income of the business subject to tax under Article thirteen thirteen-a of
Chapter eleven of the West Virginfa Code and the deneminator of which fis the
total amount of - gross recelpts derived from or attributable to all of the
taxpayer's activity in West Virginia. : :

17.3 Rulss,
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17.3.1 Gross receipts derived from or attributable to all of the
taxpayer's activity in West Virginia. - For purposes of this Section, the term
"gross receipts derived from or attributable to . all of the taxpayer's activity
in West Virginia™ shall be the amount recesived in money, credits, property or
other consideration from sales of property in this 3State (including & leases or
Ticense to use property in this State) or services rendered within this State,
without deduction on account of the cost of property scld or amounts paid for
any expenses, Gross receipts shall inciude . the fair market vaiue of natural
resource products upon which the tax imposed by Article thirteen-a of Chapter
elevern of the West Virginia Code was paid; and the amount of the receipts or
value of public services taxed. under Section iwo and two-d cr two-m, Article
thirteen of Chapter eleven of the West Virginia Code.

17.4 Parent corporations. - A parent corporation taxpayer which files a
separate return under the Business Franchise Tax Act shall be allowed a credit
against such taxpayer's liability for the tax under the said Business Franchise
Tax Act for the amount of net taxes that would have been paid without regard to
the adjustment required by Section 11-23=3(B)(2)(E) of the West Virginia Code
(formerly Section 11-23-3(b)(2)(D)} of the West Virginia Code) or the credit
allowed by Section 11-23-17(a) of the West Virginia Code for the taxable year by
a subsidiary corporation or partnership: "Provided, that the amount of credit
allowed shall not exceed the amount of tax that would have been paid, without
regard to such adjustment or credit, under the Business Franchise Tax Act by the
subsidiary or partnerihip, multiplied by the percentage of the parent's
ownership of the subsidiary corporation or partnership. In the case of
corporations, this percentage shall be equal to the percentage of stock of all
classes owned by the parent. In no case shall any credit allowable by Section
11-23-17 of the West Virginia Code, which is not used on an annual return, be
carried forward or back but instead such credit shall be forfeited.

17.4.1 Subsidiary Credit Available for Corporate Partners. - A
cerporate partner owning an interest in a partnership, and which corporate ’
partner files a separate return under the Business Franchise Tax Act shall be
allowed a credit against such corporate pariner taxpayer's liability for the tax
under the said Business .Franchise Tax Act for the amount of net taxes which
would have been paid without regard to the adjustment required by W. Va. Code
§ 11-23-3(b}{2)(E} (formerly W. Va. Code § 11-23-3(b)(2)(D)) or the credit
ailowed by W. Va. Code § 11-23-17(3) for the taxable year by the subsidiary
partnership: Provided, That the amount of credit allowed shall not exceed the
amount of tax that would have been paid without such regard to such adjustment
or credit, under the Business Franchise Tax Act by the subsidiary partnership,
multiplied by the percentage of the corporate partner's ownership of the
subsidiary partnership. In the case of the corporate partner, this percentage
shall be egual to the percentage of the capital accounts of the subsidiary
partnership owned by the corporate pariner. In no case shall any credit
allowable by W. Va. Code § 11-23-17, which is not used on the annual reiurn, be
carried forward or back but instead such credit shall be forfeited.

17.4.2 Subsidiary Credit Available For Partnerships Owning Interest
in_Another Partnership. - A partnership which owns an interest 1in another
partnership and which parent partnership files a separate return under the
Business Franchise Tax Act shall be allowed a credit zagainst such parent

33




State Tax Department
Title 110
Series 23

partnership's 1iability for the tax under the said Business Franchise Tax Act
for the amount of net taxes which would have been paid without regard to the
adjustment required by W. Va. Code § 11-23-3(D)(2)(E) (formerly W. Va. Code
§ 11-23-3(b)(2)(D)) or the credit allowed by W. Va. Code § 11-23-17(a) for the
taxable year by a subsidiary partnership; Provided, That the amount of credit
allowed shall not exceed the amount of tax that would have been paid, without
regard to such adjustment or_credit, under the Business Franchise Tax Act by the
subsidiary partnership, multipiied by the percentage of the parent partnership's
ownership of the subsidiary partnership. This percentage shall be equal to the
percentage of the partners' capital accounts owned by the parsnt partnership.
In no case shall any credit allowable by W. Va. Code § 11-23-17 of the West
Virginia Code, which is not used on an annual return, De carried forward or back
but instead such credit shall be forfeited.

17.4.3 For Purpcses of These Regulations, The Term "Parent
Partnership" Means a Partnership Which Owns an Interest in Another Parinership
and the Term "Subsidiary Partnership" Means That Partnership in Which Such ar
Interest is Owned by a Partnership or a Corporate Partner. For definition of
the term "corporate partner", see section 3.19.2 of these reguiations.

17.5 Bank shares tax credit. - A credit is_allowed against the businass
franchise fax liability for property taxes paid to a county, district or town in
West Virginia on shares of stock in a banking institution, national banking
association, or industrial loan company imposed under Secticn 11-3-14 of the
West Virginia Cecde. Properiy taxes imposed under Section 11-3~14(a} of the West
Virginia Code and paid to a cgounty, district or town in West Virginia on the
capital of a building and Toan association or federal savings and loan
associations also qualify for the credit.

17.5.1 The amount of the credit is the lesser of the nst amouni of
ad valorem property taxes payable for the time perfod for which the business
franchise tax return is filed, or tha business franchise tax liability remaining
after application of the subsidiary credit set forth under Section 17.4 of these
regulations and the business and occupation tax credit set forth under Section
17.2 of these regulaticns.

17.5.1.1 The "net amount" of property taxes is the property tax
Tiability minus any discount earned. The net amount cof property taxes shall not
include any interest or penalties imposed. : _

17.5.2 To determine the dollar amount of property taxes avajlable
for credit consideraticn, a dollar amount attributable tc each meonth must be
established. The sum of the dollar amecunts attributable to the months after
June 30, 1987, which cccur within the filing period, is the amount of ad valorem
property taxes available for the credit.

17.5.2.1 Example: A taxpayer, filing a West Virginia business
franchise tax return for the taxable year ending December 31, 1987, will have
available for cradit consideration only fifty percent (50%) of the 1387 property
taxes. This amount represents the dollar amount of +the property taxes
attributable to the months of July through December, 1987.
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17.5.3 A fiscal year taxpayer will use only the dollar amounts
attributable to the months within the filing period that begin on or after
July 1, 1987. _. - T o

17.5.3.1 Example: A taxpayer whose fiscal year ends
September 30, 1987, will have available for credit consideration the dollar
amounts atiributable to the months of July, August and September, 1987.

17.6 Order in which credits are taken. - The credits set forth in Sectieon
110-23-17 shall be taken in the following crder: ' ' ' T

17.6.1 First, the credit set forth in Section 17.4 of these
regulations, if any.

17.6.2 Second, the credit set..forth in Sectien 17.1 or 17.2 of
these regulations, if any.

17.6.3 . Third, the credit set forth in Section 17.5 of these
regulaticns, if any. i

§ 110-23-17a. Tax Credit For Business Investment And Jobs Expansion; Industrial

Expansion And Revitalization; Eligible Research And Development Projects; Coal

Loading Facilities And Consumers Sales And Service Tax And Use Tax Paid,

T Tl R & 4 - meEer el T

17a.1 There shall be allowed as credit against the tax imposed by the
Business Franchise Tax Agt for the taxable year the amount determined under

Sections 11-13C=1 et seg., 11-13D-1 et seq., and 1I-13E-1 et seg. of the West
Virginia Code relating respectively to: ST ST

17a.1.1 The tax credit for business investment and jobs expansion;

17a.1.2 The tax credit for industrial expansion and revitalization
and eligible research and development projects; and

172.1.3 The tax credit for coal Toading facilities.
17a.2 Resarved for future use.

17a.3 Credit for Congumers Sales and Service Tax and Use Tax Paid. -
The tax imposed by Section 1i-23-1 of the West Virginia Code shall be subject to
the credits allowed for tax exempt purchases or uses which are set forth at
Section 11-15-9b and Section 11-15%A-3b of the West Virginia Code, in accordance

with the said Section 11-15-3b or Sectfon 11-15A-3b.

17a.4 Order in Which Credits are Taken. = The credits set forth in
Section 110-23-17a shall be taken after the cradits set forth 1in Section
110-23-17 and shall be taken in the following order: '

17a.4.1 First, the credit set forth in Sectien I17a.1 of these
reguiations, 1T any. : '

17a.4.2  Second, the credit set forth in Section 17a.3 of these
reguiations, if any.
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§ 110-23-18. Tax Under Section 11-23-1 Et Seq. Of The West Virginia Code Is In
Addition To A1l Other Taxes. - The returns, requirements and taxes set forth and
imposed under Section 11-23-1 gt seg. of the West Virginia Code, the Business
Franchise Tax Act, shall be in addition to all other reports, requirements,
taxes and duties set forth and imposed by the State of West Virginia.

§ 110-23-19. Records.

19.1 Every taxpayer liable for reporiing or paying taxes under the Business
Franchise Tax Act shall keep such records, receipts, invoices and other
pertinent papers and documents in such form as the Tax Commissicner may recguire
by instruction.

18,2 Every taxpayer shall keep such records for not less than three (3)
years after the annual return is filed under Section 11-23-1 et seq. of the Wast
Virginia Code, uniess the Tax Commissioner in writing authorizes their earlier
destruction. An extension of time for making an assessment or filing a claim
for refund shall automatically extend the time period for keeping the records
for all years sibject to assessment or refund covered in the agreement for
extension of time. for making an assessment.

§ 110-23-20. Criminal Penalties. - Each and every provision of the West
Virginia Tax Crimes and Penaities Act set forih in Section 11-9-1 et seg. of the
West Virginia Code shall apply to the business franchise tax imposad under
Section 11-23-1 et sea. of the West Virginia Code with like effect as if the
said act were applicable only to the tax imposed by the said Section 11-23-1 et
seq. of the West Virginfa Code and were set forth in extenso in the said Section

11-23-1 et seq. of the West Virginia Code. .

§ 110-23-21. General Procedure And Administration. - Each and every provisicn
of the West Virginia jax Procedure and Administration Act sat forth in Section
11-10-1 et seq. of the West Virginis Code, shall apply to the business franchise
tax imposed by Section 11-23-1 et seq. of the West Virginia Code with Tike
effect as if the said act were applicable only to the tax imposed by the said
Section 11-23-1 &t seg. of the West Virginia Code.and were set forth in extenso
in the said Section 11-23-1 et seg. of the West Virginia Code.

§ 110-23-22. Severability. - If any provision of Section 11-23-1 et seq. of
the West Virginia Code or the application thereof shall for any reason be
adjudged by any court of competent jurisdiction to be invalid, such judgment
shall not affect; impair or invalidate the remainder of the said Section 11-23-]
et seq. of the West Virginia Code, but shall be confined fn its operation to the
provision therecf directly involved in the controversy in which such judgments
shall have been vrendered, and the applicability of such provision to other
persons or circumstances shall not be affected thereby.

§ 110-23-23. Reserved for Future Use,
§ 110-23-24. Reserved for Future Use.

§ 110-23-25. Credit for consumers sales and service tax and use tax paid. The
tax imposed by W. Va. Code § 11-22-1 et seq., shall be subject to the credit set
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forth in W. Va. Code § 11-15-9b and the credit set forth in W. Va. Code
§ 11-15A-3b. See_Section 17a.3 of these regulations.
§ 110-23-26. Reserved _for Future Use.

§ 110-23-27. Credit for Franchise Tax Paid to Another State by A Financial
Oraganization. e — A

—_— —_— e N

27.1 Effective for taxable years beginning on or after Japuary I, 1991, and
notwithstanding any provisions of the West Virginia Code to the contrary, any
financial organization, having its commercial domicile in this state shall be
allowed a credit against the tax imposed by W. Va. Code § 11-23-1 et seq., for
any taxable year for taxes paid %o another state or political subdivision
thereof. That credit shall be equal in amount to the Tesser of:

27.1.1 The taxes such financial organization shall actually have
paid, which payments were made on or before the filing date of the annual return
required by W. va. Code § 11-23-1 et seq., to any other state or political
subdivisicn thereof, and which tax was based upon or measured by the financial
organization's capital and was paid with respect to the same taxable year; or

27.1.2 Thae porticn of the tax actually paid that the financial
organization would have paid if the rate of tax imposed by W. Va, Code articie
23, chapter 11, is applied to the tax base determined under the Taw of such
other state or political subdivision.

27.2 Any additional payments of such tax to other states, or to political
subdivisions thereof, by a financial corganization described in this section, and
any refunds of such taxes, made or received by such financial organization with
respect to the taxable year, but after the due date of the annual return
required by W. Va. Code § 11-23-1 et seq., for the taxable year, including any
extensions, shall Tikewise be accounted for in the taxable year fin which such
additional payment {is .made .or such vrefund f{s vreceived by the financial
organization.

§ 110-23-28. Notice of Business Activities Report.

28.1 Except as provided by section 28.2 of these regulations, for each
taxable year every corporation and partnership that carries on any business
activity or owns or maintains properiy in West Virginia for the taxable year
shall file a business activity repcrt with the Tax Commissioner. The repori
must be filed on or before the fifteenth day of the fourth month after the end
of the corporation or partnership's taxable year. The filing of a report shall
not be a factor in determining whether a corporation or partnership is subject
to taxation by this state. _

28.2 A corporation or partnership is not required to file a report under
this section 28 and the subsections thereof of these regulations if:

28.2.1 During the taxable year for which a report 1s due, the

corporation or partnership is registered to engage in business in West Virginia
in accordance with the provisions of W, Va. Code § 11-12-1 et seq.;

37




State Tax Departmant
Title 110
Series 23..

28.2.2 A tax return was filed for that taxable year for any of the
taxes subject to the provisions of W. Va. Code § 11-10-1 et seg;

28.2.3 The corporation or partnership is a type of organization
expressly exempted from taxation by West Virginia or federal statute or
regulaticon; or

28.2.4  The activities or interests in property owned in this state
by the corporation or partnership consist salely of activities or property
expressly exempted from taxation by West Virginia or federal statute or
regulation. - :

28.3 Until a report is filed in compliance with this section 28 and the
subsections thereof of these regulztions, a corporaticn or partnership may noct
pursue in the courts of this state any claim not relating to tax liability:

28.3.1 That arose under West Virginia law; or

28.3.2 On a contract that is executed under West Virginia law, if
the claim arose or the contract was executed before or during the taxable year
for which a report should have been filed. However, the court in which such a
claim is filed may allow the claim to be pursued if the corporation or
partnership:

28.3.2.1 FEstablishes that it was not required to file a report
under section 28.2 and the subsections thareof of these regulations;

28.3.2.2 Files a report for each year for which a report is due;

28.3.2.3 Files a tax return for each year for which a return is
due; or _ ‘

28.3.2.4 . Provides adequate security, including a bond, in an
amount sufficient to cover all tax liabilities, including additicns to tax,
penalties and finterest for each year for which tax is due subject to the
provisions of W. Va. Code § 11-10-1 2t seq.

29 .4 As used in this section 28 and the subsections thereof of these
regulations, carrying on an activity or maintaining property in West Virginia
includes, but is not limited to, any of the foilowing:

28.4.1 Maintaining an office or other place of business in West
Virginia; ' - —- :

28.4.2 The npresence of employees, agents, representatives or
independent contractors in West VYirginia, if they are conducting business on
behalf of the corporation or partnership, regardless of whether the individual
or person is residing or reguiarly stationed in West Virginia;

28.4.3_  Owning or maintaining real property, tangible personal
property, or intangible property that is in West Virginia; or

38




State Tax Department
Title 1180
Saries 23 L -

28.4.4 Any activity of a financial organization described in W. Va.
Code § 11-23-5a(b)(4)(B)(i) through (x) inclusive.
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Bill Ta¥%, Biisiness Franchise ]!o-agg,»/”
/‘—..-7 -
L . Tl il sl
pt e '
T © H. B._4332
iy 7 Delegate Grubb ).
(Introduced. ~ Januavy 27, 190492 : referred to the
_Finance then the Judiciary )

T Committee on.

A BILL to amend and reenact section six, article seven, chapter
si¥Xty-four of the code of West Virginia, one thousand nine

- - hundred thirty-cne, as amended, relating to authorizing the
division of tax to promulgate legislative rules relating to
the business franchise tax.

Be it enacted by the Laegislature of West Virginia:

That section six, article seven, chapter sixty-four of the
code of West Virginia, one thousand nine hundred thirty-one, as
ameﬁded, be amended and reenacted, to read as follows:

ARTICLE 7. AUTHORIZATION FOR DEPARTMENT OF TAX AND REVENUE TO

PROMULGATE LEGISLATIVE RULES.

§64-7=-6. Tax department.

(a) The legislative rules filed in the state register on the

fifth day of January, one thousand nine hundred eighty-four,

relating to the state tax commissioner (appraisal of property for
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periodic $tatewide réappraisals for ad valorem property tax
purposas), are authorized with the amendments set forth below:

On page 8, section 11.04 (b){(2), definition of "Active Mining
Properfy," at the end of the first paragraph following the
pefiocd, by adding the following: "In the application cf the
herein provided valuation formula on ‘active mining property,’
the appropriate formula calculation will be based tpoh the actual
market tc which the coal from that tract and seam is currently
being sold, whether it is ‘metallurgical’ or ’‘steafi’.”

On page 9, section 11.04 (b)(3), definition of "Active

Reserves," at the end of the subsection, following the periecd, by

adding the following: "In the application of the herein provided
valuation formuld on ‘active feserveé,’ the appr5priéte formula
calculation will ke based upcn the.actual market te which the
ccal from that tract and seam is currently being sold, whether it
is ‘metallurgical’ or ‘stéamr ™ ”

Oon page 11, section 11.04 (b)(11), definition of "Mineable
Coal,"” by striking the subsection and substituting in lieu
thereof the following: "{II] Mineable Coal. Coal which can be
mined urider present day finifig technology and econémics.”

On page 25, section 11.04 (cj (2)(C), entitled "Property Taw
Compeonent," by striking the subsection and inserting in 1lieu
therecf the following: "(C) Property Tax Component -- This
component will bé derived by multiplying £he assessment rate by

the statewide aversdge of tax rates on Class ITT property."
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“On page 30, section 11.04 (¢) (4}, entitled "Valuation of
Mined-Out/Unmineable/Barren Coal Properties," by striking the
nunbers "$5.00" and inserting in lieu therecf the following:
"$1.00."

On page 31, section 11,04 (c)(5)(B), by striking the words
and numbers "Five Dollars (55.00)" and inserting in lieu thereof
the follewing: "One Dollar ($1.0C0)."

On page 53, section 11.05 (h) by striking the symbol and
figures "{$5.00)" and inserting in 1lieu the fecllowing:
"($1.00)."

_On page 73, section 11.06 (h) by striking the symbol and
figures "$5.00" and inserting in lieu the following: "$1.00."

" On page 81, section 11.07 ({e){(15)(B)(4) at the end of the
secoend sentence remove the period after the word "property" and
insert the words "unless the land is used for some other purpose
in which case it will be taxed according to its actual use.”

On page 86, section 11.07 (k) delete all of subsection (k).

__On page 110, section 11.08 (¢)(4) by striking the symbol and
figures "$5.00" and inserting in lieu thereof the following:
"$1,00."

.on page 111, section 11.08 (¢} (5)(B) by striking the symbol
and figures "3$5.00" and inserting in lieu thereocf the following:
"31.00."

On page 115, section 11.09 (a){3) in the first sentence,

insert after the word "land" the words "excluding farmland."
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{b) The legisliative rules filed in the state register on the
twenty~eighth day of September, one thousand nine hundred
eighty-four, relating to the state tax commissioner (estimated
personal income tax), are authorized with the amendments set
forth below:

55.02(a){(2) (on page 182.2) 1ihe-13, after the word
"professicon™ strike the words "on his own account" and the
comma(,).

55.12(b){1){pége 182.35) at the end of the sectlon, change
the pericd to a comma, and add the following language: Mand in
the case of a court appeointed agent, a copy cf the court order of
appointment is sufficient.”

55.12{c) {page 182.36) after fhe word "for," strike the word
"erroneous."

(@Y The legislative rules filed in the state register on the
twenty-eighth day of September, one thousand nine hundred
eighty-four, modified by the state tax commissioner to meet the
chjections of the legislative rule-making review committee and
refiled in the state register on the fourteenth day of November,
one thousand nine hundred eighty-four, and on the twenty-first
day of March, one thousand nine hundred eightv-five, relating to
the state tax commissioner {estimated corperaticn net inccome
tax), are authorized.

{d) The legislative rules filed in the state register on the

twelfth day of March, one thousand nine hundred eighty-five,
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relating *o the state tax commissicner (identification and
appraisal of farmland subsegquent to the base year cof statewide
reappraisal), are authorized and directed to be promulgated with
the following amendments:

Title page, Subject; following the word "Farmland," insert
the words "and of Structures Situated Thereon."

Page i, Subject; following the word "Farmland, " insert the
words "and of Structures Situated Thereon."

Page i, TABLE OF CONTENTS, Section 10; fcllowing the words
"yaluation of Farmland" add the words "and of Structures Situated
Therecn."

~ Page 10.1, Title; following the word "FARMLAND" insert the
words M"AND STRUCTURES SITUATED THEREON."

Page 10.1, Section 10, Title; fellowing the word "Farmland"
add the words "and Structures Situated Thereon."

Page 10.1, Section 10.01{(b); following the word "farmland"
insert the wecrds "and structures situated thereon.!

Page 10.2, Section 10.02(a), first sentence; following the
word "farmland" insert the words "and structures situated
therecn."

Page 10.3, Section 10.02(b), first sentence; following the
word "farmland" insert the words "and structures situated
thereon." Delete the words "for purposes cf the statewide

reappraisal."
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.. Page 10.3, Section 10.02({b), last sentence; following the

word "farmland” insert the words "and structures situated

thereon.® i
Page 10.8, Section 10.04(5) (B}, last sentence; delete the
period and add "or the incapability to be adapted to alternative

uses."

Page 10.9%, Section 10-04{6), first sentence; following the
words "land currently being used" insert the words "as part of a
farming operation."

__Page 10.9, Section 10.04(6), following the last sentence; add
the sentence "For the purpcoses of this definiti;n, fcontiguous
tracts’ are farmlands which are in close proximity, but not
necessarily adjacent: Providnd;fThat all such co;tiguous tracts
are operated as part of the same farm management plan."

Page 10.1C, Section 10.04(8), 1is amended tc read in its
entirety as follows:

M({g) Farm buildings. -~ The term ’'farm buildings’ shall mean
structures which directly contribute to the operation of the

farm, and shall include tenant houses and guarters furnished farm

employees without rent as a part of the £ferms of their

employment. '
Page 10.11, Section 10.04; delete the word "November" and
insert in lleu therecf the word "September."” ©Delete the pericd

following the word "wvaluation" and add the words, "for the

assessment vear beginning July first gf each year.®
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.. Page 10.11, Section 10.04, insert the following subdivision;
"(12) Application Form: The application form required tc be
filed with the assessor on or before September first of each year
shall reguire certification that the farm complies with criteria
set forth in Section 10.05(c) of these regulaticns, and renewal
applications from year to yvear shall be sufficient upon statement
certifying that no change has been made in the use of farm
property which would disgualify ‘farm use’ classification for
assessment purposes." Renumber the subdivisions of Section 10.04
following the new 10.04(12); formerly 10.04(12) <throcugh
10.04(28), to 10.04(13) through 10.04(2%9}, respectively.

Page 10.14, Section 10.04(28) (formerly 10.04(27}); following
the words "woodland products” insert a ccmma and the words "such
as nutse or fruits harvested" and add a comma following the werds
"human consumption" on Page 1i0.15.

Page 10.16, Section 10.05, subsection (a), following the
words "land is used for farm purposes" by striking the period and
inserting in lieu thereof a colon and the follewing: vprovided,
That the true and actual value of all farm used, occupied and
cultivated by their owners or bona fide tenants shall be arrived
at according to the fair and reasonable value of the property for
the purpose for which it is actually used regardless of what the
value of the property would be if used for some other purgose;
and that the true and actual value shall be arrived at by giving

consideration to the fair and reasonable income which the same
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might be expected to earn under normal conditions in the locality
wherein situated, if rented: Provided, howevaer, That nothing
herein shall alter theé method of assessment of lands or minerals
owned by domestic or foreign corpdrations.”

"Page 10.16, Section 10.05(b), first clause; following the
words "following factors shall be" insert the words "indicative
cf but not conclusive" and delete the word "considered." )

Page 10.16, Section 10.05(b)(2); delete the period and add
the words "such as scil conservation, farmland preservation or
federal farm lending agencies.™

Page 10.17, Section 10.05(b)(7); delete the section and
insert in lieu thereof the words "(7) Whether or not the farmer
practices ‘custom farming’ on theiiand in question.®

Page 10.17, Section 10.05{b)(9); following the word "type"
add a comma and insert the word "utility."

Page 10.17, Séction 10.05(b)(11), first sentence; following
the word "sales" insert the words "for nonfarm uses."

Page 10.17, Section 10.05(b){(12)(A); follewing the words
"sart of" insert the words "or appurtenant to."

Page 10.17, Section 10.05(b){(12)(B); following the words
"contiguous to" insert the words “or operated in common with,."
of which 1s amended in its entirety to read as follows:
"oualifying farmland and the structures situated thereon shall be

subject to farm use wvaluation, with primary consideration being
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given to the income which the property might be expected to earn,
in the locality wherein situate, if rented."

Page 10.18, Section 10.05(b) (12)(B); delete the semicolons
and the words '"it was purchased at the same time as the tract so
used."Delete the period following the word "purpcses" and add the
words "or any nonfarm use."

Page 10.19, Section 10.05(c)(2}); following the words
"provided, That no" delete the word "reason" and insert in lieu
thereof the words "individual event."

Page 10.20, Section 10.05(c) (4)(C); following the words
"(1,000) minimum production value" insert the words "or the small
farm five hundred dollars ($500) minimum production and sale."

__Page 10.23, Section 10.05(d)(3) (B}, third sentence; following
the word "If" insert the words "timber from." Delete the period
following the word "purpose" and add the words "or 1s being
converted to farm producticon uses.”

Page 10.26, Section 10.05(f)(2) is amended in its entirety to
read as follows:

. _"(2) Farm buildings. -- Rental value of farm buildings and
other improvements on the farmland shall ke valued by determining
the replacement cost of the building or structure by usual farnm
construction practices, and farm labor standards and subtracting
therefrom depreciation.l Both of these determinations shall be
made in accordance with the tax department’s real property

appraisal manual? as filed in the state register in accordance
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with chapter 25A of the code cf West Virginia, 1931, as amended,
and as it relates to agricultural buildings and structures. COne
(1) acre of land shall be assigned to all buildings as a unit
situate on the property, regardless of the actual acreage
occupied by such buildings and shall be appraised at its farm-use
valuation based on the highest class of farmland present on the
farm."

Page 10.28, Section 1C.05(£)(3)(B)(1l); follewing the words
"or more of the" insert the word “usual."

_ Page 10.28, Section 10.05(f)(3)(B){2); following the words
"{50%) of the" insert the word "Yusual."

.. .Page 10.29, Section 10.05(£)(3) (<) {1){(a); fellowing the words
"(50%) or more of theM" insert the word "usual."

Page 10.23, Section 10.05(£)(3)(C) (L) (k); following the words
"(50%) of the" insert the word "usual."

Page 10.321, Section 10.05(£){(3)(CY(2)(b); following the last
sentence insert the sentence "An individual enmployed other than
in farming is net an unincorporated business."

Fage 10.35, Section 16.07, Title; follewing the word
"Farmland" insert the words "and Structures Situated Therecn."

Page 10.35, Section 10.07(aj, first sentence; following the
word "farmland®” insert the words "and structures situated
thereon."

Page 10.46, Subject; following the word '"Farmland" insert the

words "and Structures Situated Therson.”

10
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(e) The legislative rules filed in the state register on the
twenty-~second day of May, one thousand nine hundred eighty-five,
relating to the state tax commissioner (rules governing the
operation of a statewide electronic data processing system
network, to facilitate administration of the ad wvalorem property
tax on real and personal preperty), are authorized.

{f) The legislative rules filed in the state register on the
twenty-sixth day of March, one thousand nine hundred eighty-six,
relating to the state tax commissioner (listing of interests in
natural resources for the first statewide reappraisal; provision
for penalties), are authorized.

{g) The legislative rules filed in the state register on the
twenty-sixth day of March, cone thousand nine hundred eighty-six,
modified by the state tax commissioner to meet the obkjections of

the legislative rule-making review committee and refiled in the

.state register .on the twelfth day of February, one thousand nine

hundred eighty-seven, relating to the state tax commissioner
(review of appraisals by county commissions sitting as
administrative appraisal review boards), are authorized.

(h) The legislative rules filed in the state register on the
twenty-sixth day of March, one thousand nine hundred eighty-six,
modified by the state tax commissioner to meet the objections of
the legislative rule-making review committee and refiled in the
state register on the twelfth day of February, one thousand nine

hundred eighty-seven, relating to the state tax commissioner

11
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{review of appraisals by a circuit court on certiorari), are
authorized with the following amendment:

On page 3, §18.3.1 .is stricken in its entirety and a new
§18.3.1 is inserted in lieu thereof tao read as follows:

M18.3.1 Who May Reguest Review. —-- The property owner, Tax
Conmissioner, protestor or intervenor may request the county
commission to certify the evidence and remove and return the
record to. the circuit court of the county on a writ of
certiocrari. Parties to the preceeding wherein review by the
circuit court is saught’shall.paf costs and fees as they are
incurred: Provided, That the circuit court upon rendering
judgment or making any order may award costs to any party in
accordance with the provisions of W. Va. Code §53-3-5."

{i) The legislative rules filed in the state register on the
twenty-sixth day of March, one thousand nine hundred eighty-six,
modified by the state tax commissioner to meet the objections of
the legislative rule-making review committee and refiled in the
state register on the twelfth day of February, one thousand nine
hundred eighty-seven, relating to the state tax commissioner
{administrative review cof appraisals by the state tax
commissioner), are authorized.

{j) The legislative rules filed in the state register on the
eighteenth day of August, one thousand nine hundred eighty-six,
modified by the state tax commissiocner to meet the objecticns of

the legislative rule-making review committee and refiled in the

12
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state register on the twelfth day of February, one thousand nine

hundred _eighty~seven, relating to the state tax commissicner
(additional review and implementation of property appraisals),
are authorized.

(k) The legislative rules filed in the state register on the
eleventh day of August, one thousand nine hundred eighty-six,
relating to the state tax commissioner (guidelines for assessors
to aséure fair and uniférﬁ-pérsonal prdperty-values), are
authorized.

- {1} The legislative rules filed in the state register on the
eighteenth day of August, one thousand nine hundred eighty-six,
modified by the state tax commissioner to meet the objecticons of -
the legislative rule-making review committee and refiled in the
state register on the tenth day of Decenber, one thousand nine
hundred eighty-six, relating to the state tax commissioner
(registration of transient vendors), are authorized.

(m) The legislative rules filed in the state register on the
fourth day of February, one thousand nine hundred eighty-six,
modified by the state tax commissioner to meet the cbjections of
the legislative rule-making review committee and refiled in the
state register on the fourteenth day of January, one thousand
nine hundred eighty-seven, relating to the state tax commissioner
{business and occupation tax), are authorized.

(n) The legislative rules filed in the state register on the

fourteenth day of ARugust, one thousand nine hundred eighty-seven,

13
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modified by the state tax commissioner to meet the objections of
the legislative rule-making review committee and refiled in the
state register on the fourth day of November, one thousand nine
hundred eighty-sevan, relating to the state tax commissioner
{telecommunications tax}, are authocrized.

{0) The legislative rules filed in the state register on the
fourteenth day of August, one thousand nine hundred eighty-seven,
relating to the state tax commissioconer (business franchise tax),
are authorized.

{(p) The legislative rules filed in the state register on the
seventeenth day of August, cone thousand nine hundred
elghty-seven, modified by the state tax commissioner tc meet the
objections of the législative ruié—making review committee and
refiled in the state register on the twenty-seccnd day of
January, one thousand nine hundred eighty-eight, relating to the
state tax commissioner (consumers sales and service tax and use
tax), are authorized. _

{g) The legislative rules filed in the state register on the
fourteentn day of August, one thcousand nine hundred eighty-seven,
modified by the state tax commissioner to meet the objecticons of
the legislative rule-making review committee and refiled in the
state register on the thirteenth day of January, one thousand
nine hundred eighty-eight, relating to the state tax commissioner
(appraisal of property for periocdic statewide reappraisals for ad

valorem preoperty taxX purposes), are authorized.

14
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(r} The legislative rules filed in the state register on the
fourteenth day of August, cne thousand nine hundred eighty-seven,
modified by the state tax commissicner to meet the objections of
the legislative rule-making review committee and refiled in the
state register on the twelfth day of January, one thousand nine
hundred eighty-~eight, relating to the state tax commissioner
(severance tax), are authorized.

(s) The legislative rules filed in the state register on the
second day of September, one thousand nine hundred eighty-eight,
modified by the state tax commissiocner to meet the cbjections of
the legislative rule-making review committee and refiled in the
state register on the twenty-fourth day of February, one thousand
nine hundred eighty-nine, relating to the state tax commissioner
(s0lid waste assessment fee), are authorized.

_ .(t) The legislative rules filed in the state register on the

twelfth _day of August, one thousand nine hundred eighty-eight,

modified. by the state tax commissioner to meet the objections of
the legislative rule-making review committee and refiled in the
state register on the twenty-first day of September, one thousand
nine hundred eighty-eight, relating to the state tax commissioner
(electronic data processing system network for property tax
administration), are authorized.

(u) The legislative rules filed in the state register on the
nineteenth day of September, one <%thousand nine hundred

eighty-eight, modified by the state tax commissioner to meet the

15
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cbhjections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
February, one thousand nine hundred eighty-nine, relating to the
state tax commissioner (exemption of property from ad valorem
property taxation), aré authsrized.

(v} The legislative rules filed in the state register on the
sixteentl day o©of September, one thousand nine hundred
eighty-eight, mcodified by the state tax commissioner to meet the
cbjections of the legislative rule-making review committee and
refiled in the state Ffegister on the thirteenth day of January,
one thousand nine hundred eighty-nine, relating to the state tax

commissioner (consUfefs sales and sService tax and use tax), are

authd¥ized. . : o S e
(W) The legislative rules filed in the state register on the
twenty-third day of June, cne thousand nine hundred eighty-nine,

réldting €& the state tax department (perssnal income tax), are

authorized.
(x) The legislative rules filed in the state register on the
twenty-ninth day of June, one thousand nine hundred eighty-nine,

relating to the state tax dJdepartment (severance tax), are

authorized.. .. P
(vy) The legislative rules. filed in the state register on the
fourth day of August, one thousand nine hundred eighty-nine,

modified by the state tax department %to meet the objections of

the legislative rule-making review commititee and refiled in the

ié
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state register on theée éleventh day of PDecember, one thousand nine
hundred eighty-nine, relating to the state tax department (sclid
waste assessment fee), are authorized.

{z) The legislative rules filed in the state register on the
fourteenth day of August, cone thousand nine hundred eighty-nine,
modified. by the department of tax and revenue toc meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twelfth day of December, one
thousand nine hundred eighty-nine, relating to the department cf
tax and revenue (business franchise tax), are authorized.

. .. (aa) The legislative rules filed in the state register on the
eleventh day of August, one theousand nine hundred eighty-nine,
modified by the department ¢f tax and revenus to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the eleventh day of December,
one thousand nine hundred eighty-nine, relating to the department
of tax and revenue (business and occupation tax), are authorized.

—(bb) The legislative rules filed in the state register on the
fourteenth day of August, one thousand nine hundred eighty-nine,
modified by the department of tax and revenue to meet the
objections of the legislative rule-making review committee and
refiled in the state reg%ster on the nineteenth day of January,
one thousand nine hundred ninety, relating to the department of
tax and revenue (consumers sales and service tax and use tax)},

are aunthorized with the amendments set forth below:

17
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Oon page eight, Section 2.28, after the word "as" by inserting

ey

the words "art, science,.”
On pages eight and nine, Section 2.28.1, after the word
"intellectual” by deleting the word "or" and inserting in lieu

thereof the words "physical and."

On page nine, Section 2.28.2, by deleting the words “or
instruction.”

on page nine, Section 2.28.2, after the word Yeraining" by
adding the word "or.M_

On page nine, Section 2.28.2, by deleting the words '"or any
portion of a school curriculum classified as physical education."

On page nine,.by deleting all of Section 2.28.2.1.

On page nine, Section 2.28.2.2, by deleting the section
number.

Oon page nine, Section 2.28.2.2, by deleting the words "or
instruction.™

On page nine, Section 2.28.2.2, after the word "training" by
adding the word "or." :

_. On page nine, Section 2.28.2.2, after the word "conditioning"

by inserting a period and striking the remainder of the sentence.

On page one hundred twelve, Section 59.2, after the words
"sales of the service of cremation" by adding the words "sales cn
perpetual care trust fund deposits." |

aAnd,
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on page one hundred twenty-eight, Section 91.2, after the
words "include food" by inserting the following: ", as defined
in secticn 2.30 of this rule,."

(cc) The legislative rules filed in the state register on the
eleventh day of August, cne thousand nine hundred eighty-nine,
modified by the department of tax and revenue to mneet the
objections of the legislative rule-making review committee and
refiled. in .the state register on the eleventh day of December,
one thousand nine hundred eighty-nine, relating tc the department
of tax and revenue (motor carrier road tax), are authorized.

(dd) The legislative rules filed in the state register on the
eleventh day of August, one thousand nine hundred eighty-nine,
modified by the department of tax and revenue to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the eleventh day of Decenmber,
one thousand nine hundred eighty-nine, relating to the department

of tax and revenue (gasoline and special fuel excise tax), are

authorized. . ... o ) T
_(ee) The legislative rules filed in the state register on the
eleventh day of August, one thousand nine hundred eighty-nine,

modified by the department of tax and revenue to meet the
objections of _the legislative rule-making review committee and
refiled in the state register on the elevepth day of December,
one thousand nine hundred eighty-nine, relating to the department

of tax and revenue {corpocration net income tax), are authorized.
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(ff} The legislative rules filed in the state register on the
eleventh day of August, one thousand nine hundred eighty-nine,
modified by the department of tax and revenue to meet the
obiections of the legislative rule-making review committee and
refiled in the state register on the eleventh day of December,
cne thousand nine hundred eighty-nine, relating to the department
of tax and revenue {soft drinks tax), are authorized.

(g9) The legislative rules filed in the state register on the
twenty-first day of February, one thousand nine hundred ninety-
one, relating tc the state tax commissioner (business investment
and Jjebs expansion tax credit, corpcrations headguarters
relocation tax <¢redit, and small business %tax credit), are
authorized.

egislativ es filed e st ister on the

e of August, one % ine dred insty-cne
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NOTE: The purpose of this bill is to authorize the Division
of Tax to promulgate legislative rules relating to the business
franchise tax. . S

Strike-throughs indicate language that would be stricken from
the present law, and underscoring indicates new language that
would be added. ' )
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