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IF YES, SERIES NUMBER OF RULE BEING AMENDED: __ 23
| TITLE OF RULE BEING AMENDED; ___BUSINESS FRANCHISE TAX

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

" TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A FUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR

THEIR REVIEW.
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State of West Virginia e e
Department of Tax and Revenue S
GASTON CAPERTON ,  Charleston 25305 L. FREDERICK WILLIAMS, JR.
GOVERMNOR i i SECRETARY
CONSENT TO FILE RULE - -

August 2, 1991 -

To Whom 1t May Concern:

Title of Rule: ' Business Franchise Tax
Title Numbex: 110
Series Number: .. 23

Pursuant to West WVirginia Code .§ 5F-2-2(a), the undersigned
hereby consents to the filing of the foregoing rule.

Signed this 2Znd day of August, 1991.

Frederick Williams, Jr.
cretary, Tax and Revenue




State of West Virginia

!
Department of Tax and Revenue
GASTON CAPERTON " Charleston 25305 L. FREDERICK WILLIAMS, JR.
GOYERNOR SECRETARY
STATEMENT OF CIRCUMSTANCE

Aside from techniczal corrections,

the amended regulations clarify the

taxation of financial organizations which was enacted during the 1991
Regular Legislative Session _and establish successcr 1liability for taxes.
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FISCAL NOTE FOR PROPCSED RULES

Rule Title: Business Franchise Tax
Type of Rule: _ X Legislative _ . Interpretive _ Procedural
Agency: State Tax Division _ Address: State Capitol; Charleston, WV 25305
1. Effect of ! ANNUAL ! FISCAL YEAR ,
Propecsed Rule. i IncreaseE Decrease i Currenti Next i Thereafter
Estimated Total Costi $ E 5 mi $ i $ 7% $
Ferscnal. Servlceg___i ~0- f -0- i -0- 'E -0- i -0-
Current Expense % -0- % -0- i -0- -E -0- % -0-
Repairs and i é i E E
Alterations E -0- E -0- E -0- ——g -0- i -0-
Egquipment -~ E -0- % -0- i -0~ E -0- i -0-
QOther E -0~ % -0~ i -0~ E -0- i -0-
I | J— — N I
2. Explanation of above estimates: B
There should be no fisczal _ impact upon Departmental expenses.
3. Objectives of these rules:
The rule explains and clarifies the Business Franchise Ta=x. The

amendments include the +taxation of financial organizations, the development
of successor liability, and technical correctlions.

4. Explanation of Overall Economic Impact of Proposed Rule.
A, Economic Impact on State Government.

The economic impact should not differ from that envisicned by the =

Legislature when it amendad W. Va. Code § 11-23-1 et szeq.

B. Econcmic Impact on Political Subdivisicns; Specific Industries;
S$pecific groups of citizens.

Lt

There may be .an economic impact on financial organlzatlons,g

1'\
tJ

C. Economic Impact on Ciltizens/Public at Large. ?ii} = 0

There. should be no eccnomic impact. i E s g%

S

N I

Date: August 2, 1991 . e = Lo 3
Signature of Agency Head or Authorized Representative w3

T ol P

rederlﬂk Willilams, Jr.

S Tax Commissioner
Departmeut of Tax and Revenue
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State of West Virginia U A
Department of Tax and Revenue ' R
GASTON CAPERTON Charleston 25305 L. FREDER[fK W[Li:.]AMS, JR.
GOVERNOR - T B SECRETARY
August 2, 1891 .
TGO CLEGISLATIVE RULE—MAKING REVIEW COMMITTEE
FROM: STATE TAX DIVISION
LEGISLATIVE RULE TITLE: BUSINESS FRANCHISE TAX
1. AButhorizing statute(s) citation: W. Va. Code § 11-10-5
2. a. Date filed in State Register with Notice o¢f Public Comment
Pericd: July 2, 1991 ~
b. What cther notice, including advertising, did you give of
the hearing? Nope
c. Date of public comment period: July 2, 1591 through August 1, 1991
d. Attach 1list ¢f persons who appeared at hearing, comments
received, amendments, reasons for amendments.
Attached __ b4 ___ No comments received .. X .
e. Date .you filed in State Register the agency appreoved
proposed Legislative Rule following public hearing: (be -
exact) August S, 15991 . i
I. Name and phone number cf agency person to contact for
additional information: Jochn Montgomexry - 348-5330 - L
Reith Larson - 3485330
3. If the statute under which you promulgated the submitted rules

requires certain findings and determination to be made as a
condition precedent teo their promulgation:

a. Give the date upon which you filed in the State Register a
notice of the time and place of a hearing for the taking <f
evidence and a general description of the issues tc be B
decided. e - - . )

N/A




Date of hearing:

On what date did you file in the State Register the findings
and determinations regquired  together with the reasons
therefor? . _ - - _

Attach findings and determinaticns and reasons:

Attached:




AGENCY APPROVED »
WEST VIRGINIA LEGISLATIVE REGULATIONS o T
DEPARTMENT OF TAX AND REVENUE ' T T Y
TITLE 110 .
SERIES 23 P

1991 o

BUSINESS FRANCHISE TAX

§ 110-23-1. . General.

1.1 Type of regulation._ — These regulations are agency _approved

Tegislative vegulations as derined in W. Va. Cocde § Z9A-3-T et seq.

1.2 Scope. - These agsncy approved legisiative regulations explain and
clarify the West Virginia Business Franchise Tax set forth at W. Va. Codsa

§ 11-23-1 et segq..

1.3 Authority. - W. Va. Code § }1710-5.

t
|

t.4 Filingdate - . _ .
1.5 Effective date. - __

1.6 Citation. - These_agency approved reguiations may be cited as 110
C.S.R. 23, (1991). S T ST o -
§ 110-23-2. General Overview.

2.1 The business franchise tax is imposed on parinerships, as defined in
Section 3.19 of these regulations, and corporaticns, as defined in Section 3.8
of these regulations, beginning July 1, 1987, The tax 1s imposed upon the
privilege of doing business in_the State of West Virginia or owning or leasing
property having its business situs in the State.. - The tax is not an ad vaicrem
property tax.

2.2 The measure of tax is the "capital" of the partnership or corporation,
as defined in Section 3.4 of these regulations. If the taxpayer is taxable in

more than one state, its capital must be apportioned using a four factor formuia

(property payroll and sales) in which the sales facter fs double weighted and
the denominator. is four. _The tax rate is .75 percent of the adjusted and
apportioned capital of the taxpayer. The minimum tax is fifty dollars (350.003.

2.3 The tax is an annual tax, ninety percent (90%) of which must be
remitted in installment payments during the taxable year by taxpayers having an
estimated tax 1iability of more than twelve thousand dollars ($12,000.00). The
taxable year is the same as_ the taxpayer's taxable year for federal income tax
purposes., In the case - of calendar year taxpayars, the annual return of
corporations is dus on March 15th of the next taxable year, and the annual
return of partnerships s due on April 15th of the next taxable year.
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Declaraticns of estimated tax are_ due from calendar year taxpayers on April 15th
of the current taxable year, at which time one-fourth (1/4) of the estimated tax
must be vremitted. = _Remaining installment payments are due June 15th,
September 15th and December 15th for such calendar year taxpayers. '

2.4 Credit is allowed against the tax Tfor the payment of West Virginia
bank shares taxes. Credit is alsoc allowed for West Virginia business franchise
taxes paid by subsidiaries, and credit 7s allowed for business and occupation
tax paid. . . . B}

2.5 Certain partnerships and corporations are exempt from the tax. This
includes entities exempt from federal income taxes; .insurance companies which
pay the State premiums tax; farming partnerships and corporations and Jjoint
ventures which are nct required to file federal partnership income tax retudrns
under Section 761 of the Internal Revenue Code.

2.6 The business franchise tax is administered under the West Virginia Tax
Procedure and Administraticn Act, W. Va. Code § 11-1C-1 et seq. Criminal
penaities applicable with regard to administration of the business franchise tax
are found in the West Virginia Tax Crimes and Penaltfes Act, W. Va. Code
§ 11-9-1 et seq.

§ 110-23-3.  Defimitions. .

3.1 General. =~ When used in_these regulations, terms defined in this
Section shall have the meanings ascribsd to them herein uniess a different
meaning is clearly required by either the context in which the term is used, or

by specific definition.

3.2 Business franchise tax act. - The term "Business Franchise Tax Act"
means Article 23, Chapter 11 of the West Virginia Cede of 1931, as amended.

3.3 Business income. =-_The term "business income’ means fincome arising
from transactions and activity in the regular course of the taxpayer's trade or
business —and dincludes fincome_ from tangible and intangible property 7f the
acquisition, management and disposition of the property or the rendering eof
services in connection therewith constitute integral parts of the taxpayer's
regular trade or business operations. T T T ’

3.4 Capital. - The term "capital" of a taxpayer means:

3.4.1 In the case of cerporations, except an electing small
business corporation, the average of the beginning and ending year balances of
the sum of the following entries from Schedule L of the %Federal Form 1120,%
prepared fcllowing generally accepted accounting principles, and as filed by the
taxpayer with the Internal Revenue Service for the taxable year:

3.4.1.1 The amount or value of all common and preferred stock
of the taxpayev;

3.4.1.2 The amount of paid-in or capital surplius;
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3.4.1.3 The amount of vretained earnings, appropriated and
unappropriated; S - : '

3.4.1.4 Less the cost of treasury stock.

3.4.2 5 Corporatiops. =— In the case of an electing small business
corporation, the average of the beginning and ending year balances of the sum of
the following entries from Schedule L of the Federal Form 11205, prepared
following generally accepied accounting principles, and as filed by the taxpayer
with the Internal Revenue Service for the taxable year: *

3.4.2.1 The amount of all common and preferred stock of the

taxpayer;
3.4.2.2 -The amount of paid-in or capital surplus;

3.4.2.3 The amount of retained earnings, appropriated and
unappropriated;

3.4.2.4 The amount of shareholders’ undistributed taxable
incoma; -

3.4.2.5 The amount of the accumulated adjustmenis accounts;
2.4.2.6 The amount of the other adjustments account;
3.4.2.7 Less the cost of %Lreasury stock.
3.4.3 Partnerships. - In the case of a partnership, the average of
the beginning and ending year balances of the amount or value of partners'
capital accounts from Schedule L cof Federal Form 1065, prepared following

accepted accounting principles, and as filed by the taxpayer with the Internal
Revenue Service for the taxable year.

3.4.4 In circumstances where the Schedule L of Federal Form 1120,
11208 or 1065, as filed with the United States Internal Revenue Servics, has not
been prepared in accordance with generally accepted accounting principles, ths
taxpayer shall file a copy of such Schedule L with the State Tax Department,
adjusted in accordance with the requirements of the Tax Commissioner under

Section 11-23-3(b)(2)(D) of _the West_Virginia Code, and Section 3.4.5 of these
regulations, if such adjustment is required. The taxpayer shall not be required
to file with the West Virginia Tax Department a Schedule L of Federal Form 1120,
11208 or 1065 prepared in accordance with generally accepted accounting
orinciples, except for the adjustments specified under Section 11-23-3(b)(2)(D)
of the West Virginia Code, and Section 3.4.5 of these regulations, if any, for
purposes of the West Virginfa Business Franchise Tax, unless the taxpayer has
filed such Schedule L, preparsd in accordance with generally accepted accounting
principles, for federal {income tax purposes with the United States Internal

Revenue Service for the taxable year.

3.4.5 Additional Items in Capital. - The -term 'capital" for
purposes of the business franchise tax includes such adjustments as the Tax
Commissioner deems necessary te properly reflect capital and such additicnal
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items from the accounts of ¢the taxpayer as the Tax Commissioner may by
regulation prescribe, which fairTy represent the net equity of the taxpayer as
defined in accordance with generally accepted accounting principles.

3.4.6 Allowance for Certain Government Obiigations and Obligations
Secured by Residential Property. = As to both corporations and partnerships,
capital must be multipTied by a fraction equal to one minus a fraction:

3.4.6.1 The numerator of which is the average of the menthiy
beginning and ending_account balances during the taxabie year (account balancés

to be determined at cost in the same manner as obTigations, fnvestments and
loans are reported on Schedule L of the Federal Form 112C" or Federal Form
1065) of the following:

3.4.6.1.a Obligations and securities of the United States,
or of any agency, authority, commission or instrumentality of the United States
and any other corporation or entity created under the authority of the United
States Congress for the purpose of ‘implementing or furthering an objective of
national policy;

3.4.6.1.a.1 . The term "obligation,” for purposes of
subsection 3.4.6.1.a, means a direct obligation of one of the enumerated
entities issued under Jaw for valuable consideration, and includes bonds, notes,
certificates of indebtednsss, Treasury bills, and interim certificates issued
for an obligation. . It does not include, for example, an overpayment of federal
income tax.

3.4.6.1.:.2 The term "obligations and securities of
the United States or any agency, authority, commission or instrumentaiity of the
United States and any other corporation or entity created under the authority of
the United States Congress for the purpose of implementing or furthering an
objective of naticnal policy" means securities of any such agency, authority,
commission, instrumentality, corporation or entity; or direct obligations of the
United States government or any such agency, authority, commission,
instrumentality, corporation or entity wheresby any such entity is the obligor.
Obligations or securities for which the federal government or any such agency,
authority, commission, instrumentality, corporation or entity acts as a ‘mere
guarantor, rather than the direct obligor, shail not constitute obligations or
securities of the United States or any such agency, authority, commissieon,
instrumentality, corporation or entity for purpnses of the West Virginia
business franchise tax and these regulations. _ o

3.4.6.1.a.3 Example: Financial instruments issued by
private institutions ohliged to make timely payment of principal and interest
which ars guaranteed by a federal agency that pledges the full faith and credit
of the United States to guarantee the timely payment of finterest and principail
if the issuer defauits are not obligations of the Unfted States or any agency,
authority, commission or_ instrumentaliity of the Unfted States or any corporation
or entity created under the authorfty of the United States Congress. The
federal agency bears only a secondary and contingent obligation to pay, and thus
is a guarantor rather than an obligor.
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3.4.6.1.b Obligations of the State of West Virginia or any
political subdivision of the State of West Virginia;

3.4.6.1.¢ Investments or loans primarily secured by
mortgages, or deeds of trust, on residential property Tocated in the State of
West Virginia and occupied by nontransients; =~ =

3.4.6.1.c.1 The term "residential property” means an
abode and dwelling for human habitation intended te be inhabited for a permanent
or indeterminate and lengthy period of time. The term does not include hotels,
motels, inms, motor inns, lodges and similar short-term Todging accommodations,
but does include apartments, condominiums, single family dwellings, multiple
family dwellings, apartment complexes, nursing homes and housing developments.
This term shall include property primarily used as such an abecde .and dwelling
without regard to whether the property s also used for commercial purposes, SO
Tong &s it 7is primarily used as a.residence.

3.4.6.1.c.2 The term 'nontransient” means natural
persons, rather than corporations, who own their residence or who have a lsase
for their residence which has a primary tarm of not less than ninety (90) days
or such persons who hold a weekly or monthly periedic tenancy or a tenancy at
will in their residence but who have resided at the residence for a period of
more than eighty-nine (88) days.

3.4.6.1.d And loans primarily secured by & Tlien or security
agreement on residentfal property in the form of a mobile home, modular home or
double~wide, located in the State of West Virginia and occupied by
nontransients. oo T s - -

3.4.6.1.d.1 For purposes of this subsection, the
term "lien or security agreement” shall include a uniform commercial code
security interest agreement.

3.4.6.1.3 The term *investments or Toans primarily secured
by mortgages or deeds of trust, on residential property"  shall include

construction loans for the construction of residential proparty so secured.

3.4.6.2 The denominator of which is the average of the monthly
beginning and ending account balances of the total assets of the taxpayer which
are shown on Schedule L of_ the BHFederal Form 1120,Y as filed by the taxpayer
with the Internal Revenue Service or, in the case of partnerships, Schedule L of
Federal Form 1065, as filed by the taxpayer with the Internal Revenue Service,
or in the case of taxpayers not required to file such schedules or forms with
the Internal Revenue Service, the pro forma veérsion thereof.

2.4.6.3 For purpecses of this regulaticn, the average of the
monthly beginning and ending account balances shall be determined for any given
account by adding the account balance on the firsi day of the month to the
account balance on the last day of the month and dividing the resulting sum by
two. The averages resulting from this procedure shall, for each of the twelve
(12) months. of the taxable year, or, in the case of short taxable years for the
number of months in the taxable year, be added together, and the sum shall then
be divided by twelve (12) in the case of taxable years having twelve (12)

un
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months, or shall be divided by the number of months in the taxable year for
short taxable years.  The resulting figure shall be the average of the monthly
beginning and ending balance for any account described under this Section 3 of
the these regulations. o ) C

3.4.6.3.a When a taxpayer maintains records insufficient to
clearly establish the monthly beginning and ending account balances, the average
of the monthly beginning and ending account balances shall be deemed to be zero
unless the taxpayer can otherwise affirmatively establish to the satisfaction of
the Tax Commissioner the amount of the average monthly beginning and endifig
account balances. S

3.5 Commercial domicile. — -The term ‘"commercial domicile" means the
principal piace from which the trade or busingss of the taxpayer is directed or
managed; Provided, That the commercial domicile of a financial organization,
which is subject to regulation as such, shall be at the place designated as 7ts
principal office with its requlating_authority. A ‘ i

3.5.1 The term "directed or managed" for purposes of these
requiations shall mean the guidance and control exerted by the executive
officers or managerial authorities of a corporation over the business affairs of
the corporation. In the case of parent and subsidiary corporations or other
related or affiliated corporations, any direction, management, guidance or
control exerted by the executive officers or managerial authorities of parent
corporations over or upon subsidiary corporations or the management thereof, or
by the executive officers or managerial authorities of related or affiliated
corporations over or upon other related or affiliated corporations or the
management thereof, shall nect constitute the direction or management of the
corporation for purposas. of the West Virginia business franchisa tax or these
regulations. ' S

3.6 . Commissicner or Tax Commissioner. - The terms "Commissioner" or "Tax

Commissioner" are used interchangeably in these regulations, and mean the Tax
Commissioner of the State of West Virginia, or his delegate.

3.7 Compensation. - _ The +term '"compensation" means wages, salarfes,
commissions and any other form of remuneration paid to employees for personal
S-er'V'i‘CES. T L v L T R z -

3.8 Corporation. - The term '"corporation" includes any corporation, S

corporation, joint-stock company and any associatien or other organization which
is taxable as a corperation under federal income tax Taws or the income tax laws
of West Virginia, or which is treated as an § corporation under federal income
tax law. '

11

3.9 Delegate. - The term "delegate" in the phrase "or his delegate,” when
used in reference to the Tax Commissioner, means any officer or employee of the
State Tax Department duly authorized by the Tax Commissioner directly, or
indirectly by one or more redelegations of authority, to perform the functions
mentioned or described in W. Va, Cede § 11-23-=1 et seg. or these regulations.

3.10 Doing business. = The term "doing business” means any activity of a
corporation or parinership which enjoys the benefits and protection of the
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government and laws of the State .of West Virginia, except the activities of
agriculture and farming. ' '

3.10.1. ._For purposes of these regulations, the terms "agriculture”
and "farming" shall mean the production of food, fiber, and woodland products
(but not timbering activity) by means of cultivation, tillage of the soil and by
the conduct of animal, Tivestock, dairy, apiary, equine or poultry husbandry,
horticultural, or any other plant or animal production activity and all farm
practices related, usual or incidental thereto, including the storage, packing,
shipping and marketing of agricultural or farm products, but not including any
manufacturing, milling or processing of such products by persons other than the
producer therecf.

3.10.2  The activities cof agriculture and farming shall mean such
activities, as defined herein, occurring on nct less than five (5) acres of Jand
and the ‘mprovements thereon, used in the aforementioned activities, and shal?
mean only such agriculture and farming activities resulting in the production of
at least one thousand dollars ($1,000.00) of agriculture or farming products per
annum through the conduct of the business of farming as the principal activity
of the corporaticn or partnership in the manner described. in Section ten,
Article one-a, Chapter eleven of the West Virginfa Code and the regulations

related thereto. e e e

3.11 Domestic corporation, ~-_ The term "domestic corporation" means a
corporation organized under the Taws of the State of West Virginie, and certain
corporations organized under the Tlaws of the State of Virginia before the

twentieth day of June, 1863, Every other corporation is a foresign corporation.

3.12 Federal Form 1129. - The_term "Federal Form 1120" means the annual
federal income tax return of any corporation made pursdant to the United States
Internal Revenue Code of 1986, as amended, or in successor provisions of the
Jaws of the United States in respect to the taxable income of a corporation, and
filed with the Federal Internal Revenue Service. In the case of a corporation
that elects to file a federal income tax return as part of an affiliated group,
hut files as 2 separate corporation under the Business Franchise Tax Act, then
as to such corporation, the term "Federal Form 1120" means the pro forma Federal
Form 1120. In the case of S corporations, the term "Federal Form 1120" means
Federal Form 1120S.

3.12.1 For purposes of the West Virginia business franchise tax and
these regulations, the term "Federal Form 1120" shall mean a pro forma Federal
Form 1120 for those corporations not required by federal law to file a Federa]
Form 1120. B o UIn oLl L

3.12.2 The term "Schedule L of Federal Form 1120" shall mean the
balance sheet required to be filed with the federal income tax return, whether
designated Schedule L or otherwise. _For those corporations not required by
federal law to file a "Federal Form 1120" or a balance sheet, whether designated
Schedule L or _otherwise, with their federal income tax return, the term
"Schedule L of Federal Form 1120" shall mean the pro forma Schedule L of Federal
Form 1120. : LT T
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3.13 Federal Form 1085. - The term "Federal Form 1065" means the annual
federal income tax return or filind of & partnership made pursuent to Section
6031 of the United States ._Internal Revenue Code of 1986, as amended, or
rerumbered, or in successer provisions of the laws of the United States in
respect to the income of a partnership, and filed with the Internal Revenue
Service. - } - T e es R : N o

3.13.1 . For purpcses of the West Virginia business franchise tax and
these regulations, the term "Federal Form 1065" shall mean a pro forma Federal
Form 1065 for those partnerships not required by federal Taw to file a Federal
Form 1065. = S o

3.13.2 The term "Schedule L of Federal Form 1065" shall mean the
balance sheet required to be filed with the federal partnership tax return or
filing, whether designated Schedule L or otherwise. Fer those partnerships not
required by federal law to file a Fedgeral Form 1065 or a balance sheet, whether
designated Schedule L or otherwise, with their federal partpership return, the
term "Schedule L of Federal Form 10657 shall mean the pro forma Schedule L of
Federal Form 1065. . : o '

3.14 Fiduciary. - The term "fiduciary" meens, and includes, a guardian,

trustee, exscutor, administrator, receiver, conservator or dny perscn acting in
any fiduciary capacity for_any person. o
3.15 Financial organizatien. - The term "financial organization" fnetudes
sny- banks- banking- associations- trust- companyy- tndestriat- foan- companys- smati
lean- company- or- ticensee;— buitding- and- tean- assccistiony- cayings- and- fozn
asscc+at+cn7-?%nance-company;-%nvestment-company:-+nvestment—brcker-or-dea%er:
and-any~other-s+m+%ar—bus+ness-organ%zat+cn;~at—%east-n+nety-f983-percent-of-the
assets- of- which- constst- of- intangible- personal-property;-and- at- teast-ninety
ESB?-percent-cf-the-gross~receipts-of-wh%ch~cons%st-of-div+dends:—%nterest-aﬁd
other-charges—derived-from-the-use-cf-money-or-credit _means:

3.15.1 A holding_company or a subsidiary thereof. As used in_this
section "hoiding cempany" means a corporation registered under the federal bank
holding company act of 1956 or registered as a savings gfid loan holding company

cther than a diversified savings and 1oan nolding company (as defined in sectign

108(a)(1)(E) of the Federal National Housing Act (12 U.5.C. 1730(a)(1I(F)%:

3.15.2 A regulated financial corporation or a subsidiary thereof.

As used in this section "reguiated financial corporation’ means:

3.15.2.1 An institution, the deposits, shares or accounts of

which are 1nsu[gqhygderAghgife&eréT Depb§ﬁElInSuranéé Fect, or by the Federa]
Savings and Loan Insurance Corporation: — =

3.15.2.2 An institution that is a member of a federa]l home loan.

banky .

3.15.2.3 Any other bank or thrift institution incorpgrated or

organized under the laws of a state that is engaged in the business of receiying
deposits: e s ecel

i
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3.15.2.4 A credit union incorporated and organized under the ‘
iaws of this state; R ' - g
3,15.2.5 A oproduction credit association organized under 12 W
U.s.C. 2071 - _ 7 T T i - ] T T

3.15.2.6 A corporat1on organwzed under 12 U S C. 611 through 631
(an Edge Act corporation}; SR

e e = i s spEE B

3.15.2.7 A federal or state agency or branch of foreign bank (as :
defined in 12 U.5.C. 3101): or _ " = O

3.15.3 . _A corporatigon which derives more than fwfty percent of its
greoss business 1ncome from one or more of the f0]10w1nq act1v1t1es

e T — i -

3.15.3.1 Making, _acaquiring, selling or servicing loans or

extensions of credit. Loans and extensions of credif 1nc1ude

3,15.3.1.1  Secured or unsecured consumer loans;
3.15.3.1.2 . . Installment obligations:
3.15.3.1.3. _ Morigages or other loans secured by real

estate or tangibie persona? propertg,

3.15.3.1.4  Clredit ggtdrloans; o
3.15.3.1.5 7_“_Secured and unsecured commercial_loans of any o

type: and - ) - o - T B
3.15.3.1.6 . .. Loans arising in factor1qg B

3,15.3.2 Lieasing or acting &s_an agent, broker or advisor in

connection with leasing v=al and personal Droperty ‘that is the economic
eguivalent of an extenswon of cred1t (as deflned by the Federa1 Reserve Board in

12 C.F.R. 225.25(b)(5)). e toia T

e TR MR TS B RS - Nt e

3.15:§_3 Qgegégquignqgggiz_;ard business.

3.15.3.4 Rendering estate or trust services.

3,15.3.5 Receiving, maintaﬁninq or othersze handling deposits.

3.15.3.6.. Engaging in any other achivity with an economic effect )
comparabie to those act1v1t1es “described  in Secbwon 3 15.3.1, 3 15.3.2, =
3.15.3.3, 3.15. 3. or 3.15.3.5 07 tne regdlations. - -

.16 Fiscal yea - The _term "fisca] year" means an accounting pericd of
twe]ve (12) months ending on any day T otRer Than The Tast day of December, and on
the basis of which the taxpayer is requ1red to report for federal income tax
purposes. = : -




State Tax Department
Title 110 : o
Series 23 o " =

3.17 Includes and including. - The terms "includes" and "including" when
used in a definition contained in this article shall not be deemed to exclude
other things otherwise within the_ meaning of the term being defined.

3.18 Parent and subsidiary corporation. - A Uparent corporation’ is a
corporation which owns, directly or indirecily, on average during the taxable
year mora than fifty percent (50%) of the stock of all classes of another
corporation. A corporation which is so-owned by a parent corporation is defined
to be a "subsidiary corperation.™ The types of ownership interest which will
qualify corporations as parent and subsidiary corporations shall include direct
and indirect ownership interests among members of the same controiled group as
defined in Secticn 267(f)(1) of the United States Revenue Code of 1986, as
amended. : : , B ' . '

3.19 Partnership and partner. - The term “partnership”" includes a
syndicate, group, pool, joint ventlre, of other unincorporatec organization
through or by means of which any business, financial operation or venture is
carried on, and which is not a trust cor estate, a corporation or a sole
proprietorships or an unincorporated organization which, under Section 761 of
the Internal Revenue Code of 1986, as amended, is not treated as a partnership
for the taxable year for federal fncome tax purposes.  The term "partner"
includes a member in_ such a syndicate, group, pool, Joint venture or
organization which is a partnership. R T

3.19.1 The  term "partnership" and the term "partner" shail not
include any Jjoint venture or joint venturer that has elected under Sectiocn 761
of the United States Internal Revenue Code nof to report as a partnership for
federal income tax purposes. ‘ I

3.19.2 The +term 'partner," ‘corporate partner' or the term
Wparent-partner" means and includes a2 coprporation owning an interest in &
partnership as a general or Timited partner. - o -

3.20 Person. - The term "person" includes any corporation or partnership.

3.21 Pro formz return. - The term "pro forma return," when used in these
regulations, means the return which a ‘taxpayer would have filed with the

Internal Revenue Service had it not elected to file as part of a consolidated

group for federal income fax purposes.

3.21.1 Pro forma statements, forms, schedules or decuments. - The
term "pro forma" when applied to statements, forms, schedules or documants means
that statement, form, schedule or decument drawn up or drafted to conform to the
applicable rules, regulations, informational reguirements and format for the
statement, form, scheduie or document upen which the pro forma statement, form,
schedule or document is to be based as if the taxpayer were required to file

such statement, form, schedule cor document for federal income tax purposes and
in accordance with federal income tax law.

which are "business income,™ as defined in these regulaticns.

3.22 Sales. - The term "sales" means all gross receipts of the taxpayer

10
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3.23 State._.- The term "state" means 2 state of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, or any territory or
possession of the Unfted Statesr and “any foreign country or political
subdivision thereof. '

3.24 Stock. _ - The term "stock" includes shares in a corporation,

association or joint stock company. The ferm does net include nonvoting steck.
which is limited and preferred as o dividends, or treasury stock. The term
netock cwned by a corporation" shall include stock owned directly by such
corporation and stock which is subject to an option to acquire stock. .

3.25 Taxable year. - Thes term "taxable year" means the calendar year, or

the fiscal year ending during such calendar year, upon the basis of which the
taxpayer's tax liability is comptted under the Business Franchise Tax Act. The
term "taxable year" means, in the case of a return made for a fractional part of

2 year (short taxable year) under the provisions of the Business Franchise Tax
Act, or under these regulatiocns, the period for which such return is made.

3.25.1 . The term "taxable year for federal income tax purposes' or
the term "filing year for federal fincome tax purposes" means the fiscal or
caiendar year for which the taxpayer is reguired to report for federal income
tax purposes in accordance with federal income tax law for purposes of the
annua] federal income tax return or for purposes of federal informational
returns,

3.26 Taxable in another state. - The term "taxable in another state" for

purposes of apportionment under Section 110-23-3 of these regulations means
those circumstances where a taxpayer:

3.26.1 Is subject to g net income tax, 3 franchise tax measured by
net income, a franchise tax for the privilege of doing business or a corporate
stock tax in such other state; or

3.26.2 _Would be subject o a net income tax if such other state
imposed such a tax.

3.27 Taxpayer. - The term "taxpayer” means any person as defined in these

o ke e e

requlations subject to the tax imposéd by W. Va. Code § 11-23-1 st seg.

3.28 This Code. - The term "this code" means the code of West Virginia,
one thousand nine_hundred thirty-one, as amenced. .. T T

4 s TR EERr -

3.29 This State. — The term "this State" means the State of West Virginia.
3.30 Treasury stock. = The _term ‘'treasury stock” means shares of a
corporation which have .been issued ard have Been subséguently acguired by and
belong to such_ corporation, and have not been cancelled or restored to the
status of authorized but unissued shares. Treasury stock is deemed to be issued
shares, but not outstanding shares. ' )

3.31 W. Va. Code. - The_ term "W. Va. Code" means the Coce of West Virginia
of 1931, as amended. T omm T Em e e T ' :

1—a
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3.32 Meaning of terms. = Any term used in these regulations shall have the
same meaning as when used in & comparable context in the laws of the United
States relating to federal income taxes, unless a different meaning is clearly
reguired by the context cr by definfiion YA these regulations. Any reference in
these regulations to the laws of the United States, or to the Internal Revenue
Code or to the federal income tax law shall mean the provisions of the laws of
the United States relating to the determination of income for federa]l income tax
purposes. ~ Al1l amendments made to the Taws of the United States prior to
January 1, 1983 shall be given effect in determining taxes imposed by the
Business Franchise Tax Act for the tax period beginning January 1, 1988. MNo
amendment to laws of the United States made after December 31, 1988 shall be
given effect unless superseding West Virginia statutory law shall have been
passed giving effect to such amendments for purposes 5f_the wWest Virginia
Business Franchise Tax Act. o o TEommeee me .

=

Z LIEEEIRE B T E

§ 110-23-4. = Tax Base Determined.

4.1 The tax base.of a taxpayer, for purposes of the business franchise
tax, 1s the taxpayer's "capital," as defined in these regulations and as
adjusted in accordance with W. Va. Code § 11-23-3 and Section 3.4 of these
ragulations. T o T s Ermrmm

4.2 If the taxpayer is also taxable in ancther state as defiped in Section
110-23-3 of thesd regulations, then the tax base of the taxpayer shall be its
"capital," as defined in W. Va. Code’ '§ 11-23-3 and Section 3.4 of these
regulations, multiplied by the said taxpayer's apportionment fraction determined
under W. Va. Code § 11-23-5 and Section 110-23-5 of these regulations.

§ 110-23-5. Apportiqnmgqt_@f’Iﬁf_ggfe.

5.1 A taxpayer subject to the business franchise tax which is also taxable
in another state shall apportion its tax base to the State of West Virginia by
multiplying its tax base by a fraction, the numerator of which is the sum of its
property factor, plus the payroll factor, plus twe times the sales factor, all
of which shall be determined in accordance with this Section, and the
dencminator of which 9s four. However, when the denominator of one or more of
the factors is zero, the denominator of the apportionment formula fraction shall
be decreased by the number of factors having a denominater of zero. In the case
0f a sales factor which has a denominator of zero the apportionment fraction

denominator shall be decreased by two.

5.7 Property factor., - The property factor is a fraction, the numerator of
which is the average value of the taxpayer's real and tangible personal property
owned or rented.and used by it in this State during thes taxable year, and the
denominztor of which is the averags value of all real and tangible personal
property owned or rented by the taxpayer and used by it during the taxable year,
which is reported on Schedule L of “Federal Form 1120,% or Schedule L of Federal
Form 1055 for partnerships, plus the average value of all real and tangible
personal property leased and used by the taxpayer during the taxable year.

5.3 Value of property. - Property owned by the taxpayer shall be valued at
its original cost, adjusted by subsequent capital additions or improvements
thereto and partial disposition thereof, by vreason of sale, exchange,

12 .
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abandonment, etc.: Provided, That where recovds of original cost are unavailable
or cannot be obtained without unreasonable expense, property shall be valued at
original cost as determined under Section 5.3.3 of these regulations. Property
rented by the taxpayer from others shall be valued at eight times the net annual

rental rate. Net annual rental rate is the annual rental paid, directly or.

indirectly, by the taxpayer, or for its benefit, in money or other consideration
for the use of the property and inciudes:.

5.3.1 Any amount payable for the use of real or tangible perscnal
property, or any part thereof, whether designated as a fixed sum of money or as
a percentage of sales, profits or otherwise;

5.3.2 Any amount payable as additional rent or in 1ieu of rents,
such as interest, taxes, insurance, repairs or any other dtems which are
required to be paid by the terms of the lease or other arrangement, not
including amounts paid as service charges, such as utilities, janitor services,
atc. If a payment includes rent and other charges unsegregated, the amount of
rent shall be determined by consideration of the relative values sf the rent and
the other items. The term "vent" does not include incidental day-to-day

expenses such as hotel or motel accommodations, daily rental of automobiles,

etc. e ——— :

£.3.2.1 Example 1: . A taxpayer, pursuant %o the terms of a
lease, pays the lessor tweive thousand dollars ($12,000) a year rent plus taxes
in the amount of two thousand dollars ($2,000) and interest on a mortgage in the
amount of one thousand dollars ($1,000). The amount of rent s fifteen thousand
dollars ($15,000}. T - T -

Example 2: A taxpayer stores part of its inventory in
a public warehouse. The total charge for the year was one thousand doilars
($1,000), of which seven hundred doliars ($700) was expressly for the use of
storage space and three hundred dollars {$300) of which was expressly for
inventory, insurance, handling and shipping charges, and C.0.D. coliections.
The annual rent is seven hundred dollars ($700).

Shipping and handling charges and C.0.D. charges would be for transactions
entirely unrelated to. the _lease of storage space, and would not constitute
consideration for use of the leased storage space. JThe cost of insurance on the
lessee's property is not a responsibility of the iessor of the building, and
does not relats to the leased storage space. Had the insurance fee been for

insurance on the warehouse buiiding paid pursuant to the lease, rather than for
the lessea's inventory, it would have then related to the leased property and
would have been a payment of an cbligation of the lessor pursuant to a lease.
It would then constitute consideration paid for use of the storage space, and

would qualify &as rent under this Secticn.

5.3.3  Movable property. - The vajue of movable tangible personal

property Used both within_and without this state “shall be included in the

numerator to the extent of its utilization in thig state. The extent of such
utilization shall be “determined by muitiplying the original cost of such
property by & fraction, the numerater of which is the number of days of physica]
iocatien of the Droperty in this state during ihe taxable period, and the
denomirator of which 16 the number of days of physical Tocation of the propariy

R B
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everywhere during the taxable year. Ths number of days of physical location of

the property may be determined  on_a statisticat basis or by such other
reasonable method acceptable to the Tax Commissioner. — . h T

5.3.4 Where records of the original cost of property are not
available, property shall be valued at origfnal cost. The determination of
original cost shall be made by determining the fair market value of the property
on the date of acquisiticn. ' "

5.4 Leasshold improvements. - Leasehold improvements shall, for the
purposes of the property factor, be treated as property owned by the Tessee
regardiess of whether the lessee is entitled to remove the improvements or the
improvements revert to the lessor upon expiration of the Tease. Leasehold
improvements shall be included in the properiy factor at their orfginal cost.

5.5 Average value of property. - The average value of property shall be
determined by averaging the values at the beginning and ending of the taxable
year: Provided, That the Tax Commissicner may require the averaging of monthly
values during the taxable year if substantial fluctuations in the values of the
property exist during the taxable year or where properiy is acquired after the
beginning of the taxable year, or is disposed of, or for which the rental

contract ceases, before the end of the taxable year.

5.6 Payroll factor. - The payroll factor is a fraction, the numerator of
which is the total compensation paid in the State of West Virginia during the
taxable year by the taxpayer, and the dencminator of which 1is the tetal
compensation paid by the taxpayer during the taxable year as shown on the
taxpayer's federal fincome tax ferm return as filed with the Internail Revenue
Sarvice, as reflected in the schedule of wages and salaries and that portion of
cost of goods sold which reflects compensation, or as shown on a pro forma

return.

5.7 Compensatign. - _The term “compensation" means wages, salaries,
commissions and any other form of remuneration paid to employees for personal
services. Payments made to .an independent contractor or toc any other person not
properly classifizble as an employee shall be excluded. Only %the amounts paid
directly to employees shall be _included in the payraoll factor. Amounts which
are considered paid diresctly to employees include the value of board, rent,
heusing, lodging, and other benefits or services furnished to employees by the
taxpayer in return for personal services, provided such amounts constitute

income to the racipient for federal income tax purposes.

5.8 Employee. - The term "employee" means:
5.8.1 Any officer of a corporation; or

5.8.2 _ Any individual who, under the wusual commen Tlaw rules
applicable in datermining the employer/employes relationship, has the status of
an empioyee. - i - - -

5.9 Compensatign paid in this State. - Compensation is paid in this State

14
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5.9.1 The employee's service is performed entirely within this
State;

5.9.2 The employee's service is performed both within and outside
of - this State, but the service performed outside of this State 1s incidental to
the individual's service within this State. The word "incidental" means any
service which is temporary cr ‘transitery in nature, or which is rendered in
connection with an isolated transaction; er .

5.9.3 Some of the service is performed in the State of West
Virginia and: o M

5.9.3.1 The employsze's base of _ operations or, if there is no
base of operations, the place from which the service is d1rected or controlled
is in the State of West Virginia, or

5.9.3.2 The base of operations or the place from which the
service is directed or contrelled is not in any state in which some part of the
service is performed, but the employse's residence 1is in the State of West
Virginia. The term '"base of operations” means the place of more or less
permanent nature from which the employee starts his work and to which he
customarily returns in order to receive instructions from the taxpayer or
communications from his cusiomers or other persons or to replenish siock or
other materials, vepair equipment, or perform any other functions necessary to
the exercise of his trade or profession at some other point or points. The term
"nlace from which the service is directed or controlled" refers to the place
from which the power to direct or control is exercised by the taxpayer.

5.10 Sales factor. - The sales factor is a fraction, the numerator of which
the regular course of its trade or business in the State of West Virginia during
the taxable year, less .returns and alicwances. The denominator of the fraction
is the total gross receipts derived by the taxpayer from transactions and
activity 1n the reguiar course of its trade or bus1ness and reflected in its
gross income reported and as appearing on the taxpayer's ”Federa1 Form 11204 or
Federal Form 1065, and consisting of those certain pertinent portions of the
gross fincome e]ements set forth. _ Provided, That if efther ihe numerator or the
denominator includes interest or dividends from oblications of the United States
government which are exempt from taxation by this state, the amount of such
interest and dividends, 3if any, shall be subtracted f;pmr the numerater or

denominator in which it is inciuded. 7

5.10.1 For purposes of these vregulations, the term ‘"gross
receipts,” shall mean gross income, not gross profit, and no reduction for cost
of goods sold or other expenses or decreases in the amouni of gross receipts
shall be permitted in the determination of the sales factor.

5.11 Allocation of sales of tangibie perscnal preperty. - Sales of tangible
- .

personal property are in the Siate of West Virginia if:

5.11.1 The property is delivered-or-shipped-te-a recefved in this
state by the purchaser, other than the United States government, within-the
Stata-of-Weet-Yirgints regardless of the f.o.b. point or other conditions of the

13
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saler— or. In the case of delivery by common carrier or other means of

tramsportation. Lhe place at whicCh such property is ultimately veceived after
al] transportation has been completed shall be considered as the place at which
such property is received by the purchaser. Direct delivery in this state,
other than for purposes of transportation, to a person or firm designated by the
purchaser, constitutes deiivery to the purchaser in this state, and direct
delivery outside this state to a BEereon OF Tirm designated by the purchaser does
not constitute delivery to. ihe purchaser in this state, regardless of where
title passes cr other conditions of sale; or ' '

o Ler -

£.11.2 The property is shipped from an office, store, warehouse,
factory or other place of storage in the State of West Virginia, and+

5-33-£:% TFhe the purchaser is the United States government, or;

E-33-2-2--The- taxpayer- 4s- not- taxable- in- the- state- of- the
purchasers - - S -

£.11.3 All other sales of tangible personal property delivered or
shippad to a ourchaser within a_state in which the taxpayer is not taxed as
defined in W. va. Code § 11-24-7(b) shall be excluded from the denominator of
the sales factor. T T T e o e

5.12 Allocation of other sales. =- Sales, cther than sales of tangible
parsonal property, are in the State of West Virginia if: '

5.12.1 The income producing activity is performed in the State of
West Virginia; or

5.12.2 The income producing activity is performed both in and
outside the State of West Virginia and a greater portion of the income producing
activity is performed in the State of West Yirginia than in any other state,
based on costs of performancer;_or

5.12.3  The sale constitutes business ingome to the taxpayer, Or the

taxpayer is a financial organization not haying its commercial domicile in this

state, and in_either case the sale is a receipt described as attributable %o
this state in W. Va. Code § 11-23-5a. = . ' '

5.13 Income-producing activity. -~ The term "income-producing activity”
applies to each separate item of income and means the transactfons and activity
directly sngaged in By the taxpayer in the regular cgurse of Jts trade or
business for the Uitimats purpose o7 obtaining gain or profit. Such activity
does not include iransactions and activities performed on behalf of the
taxpayer. such as thoss conducted on its behalf by an independent contractor.

"Income-producing activity" includes, but is not limited to. the following:

5.13.1 The vrendering of perscnmal services by employees with

utilization of tangible and_intangible property by the taxpayer in performing 2
saryice; - T e T

5,13.2 The sale, rental leasing, licensing or other use of reazl
Erogert\:- Tttt T /T PEEEES — e == " -
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2:13.3 The sale, vrental, leasing, Tlicensing or other use of
tangible personal property: or AALD

I T ANEL L ER, [ S

5.13.4  The sale, 1icensing or other use of intangible personal

property. The mere holding of 1ntanq1b1e “parsonal property is not, itself, an

1ncome producwng act1v1ty, Prov1ded That the conduct of the busaness of a

5.14 Cost of performance. -~ The term ‘cost of performance means direct

costs deiermined in_a manner consistent with genera?Iy accepted accountidg

principles and in accordance with accepted cenditions or practices in the trade
or business of the taxpayer.

5733 5.15 Other methods of allocation.

5+33:1 5.15.1  Generai. - If the statutory formula for
apportionment of the tax base, as outlined above, and imposed under W. Va. Code

§ 11-23-5(a) and sect1on 5.1 or these regulations, does not fairly represent the
extent of the taxpayer's business activities in the “State of West V1rg1n1a the
taxpayer may petition for, or the Tax Commissionar may require, in respect to
all or any part of the taxpéyer's business activities, if reasonable:

5-33-%-% B5.15.1.1 Separate accounting;
5r33-3-2 5.15.1.2 The exciusion of one of the factors;

£-33-3-3 5.15.1.3 The inclusion of one or more additfonzal
factors which will fairly represent the taxpayer's business activity in the
State of West Virginiz; or

5-33-3-4 5.15.1.4 The employment of any other methed *to
effectuate an equitable allocation or apportionment of the taxpayer's tax base.

5-13:2 5.15.2° A taxpayer desiring to use another method of
allocation or apportionmért to determine taxable "capital” must file fits
petiticn no later than the due date of the annual return for the taxable year

for which the alternative method is reguested (determined without resgard to any

extension of time for filing). fn-which-such-other-method-witi-be-tseds

5.15,2.1 The npetition shall include a statement of the

petitioner's objections and of such _alternative methcd of aliocatien or
apportionment as it believes to be proper under the c1rcumstances with such
detail and proef as the Tax Commissioner may requ1re

5-33-3 . 5.15.3 Burden of oproof. - In any administrative or
Judicial proceed1ng, “in which emp?oynpnu of one of . the mathods of allecation or
apportionment provided for in Section 571371 5, 15.1 is sought, an the ground
that the statutecry apporticnment formula described in W. Va. Code § 11-23-5(a)

and Sect1on 5.1 of these regulations does not fairly represent the extent of the
taxpayer's business act1v1+wes wn the State of Wnst Virginia, +he burden cf
proof shall:
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5-13-3:% 5,15.3.1  If the Tax Commissioner seeks empioyment of
one of such methods, be on the Tax Commwssioner or

5-33-372 5.15.3.2_ If the taxpayer seeks employment of one of
such other methods, be on the taxpayer,

5.15.4 For taxable years beginning_on or after January 1, 1991, and
notwithstanding any other provisions 5f W. vYa. Code § 11-23-5 and th1s section
5.15 and the subsections thereof of these requ]at1ons fwnanc1aT organizations

shall use only the spec1a1 apport1onment “ules set forth in W. Va. Ceode
§ 11-23-5a and Sect1on 5a and the subsectlons thereof of_ these requ]atwons

== T manad . W .. o [

§ 110-23-ba Spec1a1 Apportionment Rules —— Financial Organ1zat1ons Effect1ve

for Taxable Years Beq1nn1nq on or After January 1 1991.

5a,1 General. -— The West Virginia Legislature has found that the general
formula set forth in W. Va. Cede § 11-23- 5 for apport1on1nq the tax base of
corporations and partnersh1ps _taxable in this state as well as in another state
is fnappropr1ate for use 59“”f1nanc1a1 orqanwzatwons “due to the particular
characteristics of those orqan1zatwons ‘and the_manner in wh1ch the1r business is
cenducted. Acco%d1nq1y, the e}aW formula set forth in W. Va. Code § 11-23-5

may not be used to apport1on the tax hase ¢ of‘such Financwa? ‘organizations, and

financial orqan1zau1ons are requ1red to use on]y the apport1cnment formuTa and

methods set forth in W. Va. Code § 11'23 Sa.

————— T Lok S ialih ksl . e ED D 0D

58,2 Financial organfzations w1th business activities Dartwa11y within and
partially wwthout_ thIS state. . -=- A fxnanc1a1 orqan1zat1on not having its
commercial domicile mn “West V1rq1n1a sha]i apport1on its tax base to this state

as provided in W. Va. Code & 11—23 5a and thws sectwon Sa of tnese regulations

and the subsections thereof 1f _1t requIarTy enqaqes 1n buswness 1n thus state.

ba.2.1 Nexus _ presumptions  and exclusions. - A f1nanc1a1
organization is presumed fo be requTarly engaging in_business in this state if
during any year it obta1ns or 5011c1t§'bus1ness “with twenty or more persons
within this state, or if tne sum of the value of its gross recéipts attributable
to sources . in “this state equals Or exceeds one hundrea thousand dollars.
However, agross receiptis from The following types of property (as_ well as thosg
contacts with this state reagcnab]y and exciusively resguired to eva1uate and
complete the acguisition or afzﬁbs1uwon of the property, the servicing of the
property or the income from it. the collection cf income from the properiy, or
the acguisition or 11qu1dat1on of co11atera? re1at1nq to the property) shall not
be a factor in determ1n1nq whether the owner is engaging in bus1ness in th1s
state: A et e

52.2.1.1 An _interest in a real estate mortgage 1nvestment 7

conduit, a2 real estate 1nvestment trusz, or a requ?ated 1nvestment companys

P ——-

ba.2.1.2 An_interest in & loan backed security representing

ownership or participation 1n a poo] of prom1ssory notes or cewt1f1cates of
interest that prov1de for payments in "re&ilation to payments or reasonab1e
projections of paymenes on the notes or ceruﬁcates_J

= p— - e -
e T oL w7 IT
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53.2.1.3 An interest in a loan or other asset from which the
interest is attribuied to & consumer l1can, a commercial locan or a secured

commercial loan. and_in which the p@}ﬁéﬁ%'éﬁ?iqations’weré'éoTititéd'ahd entered

into by a person thaf is Ti@gﬁﬁ@ﬁgﬂj,féhdrgo@fgﬁtinqwoﬁ'BEhajf,”oF the owner;

5a.2.1.4 An interest in the right %o service or collect income
from a loan or other asset from which interest on tne loan is attributed as a
Toan described in_Section ba.2.1.3 of these reguiations, and in which the

payment obligations were solicited and entered into by a person that 1s

independent, andfnbtV%E@anﬁ@ﬁiﬁﬁha1?—6f_ﬁhe'owneﬁj and ; _ .

e o o el i

5a.2.1.5 Any amounts held in an escrow or trust account with
respect to property describsd above. ' - ’

5a.2.2 Definitions. -— For purposes of this section Sa.2 and the

subsections thereof of these requiations: .

5a.2.2.1 !"Deposit! means:

5a.2.2.1.1 _ The unpaid balance of money ov its equivalent

received or held by a financial organization in the usual course of business and

for which it has given or its is obligated to give credit, either conditionally
or unconditionally. to a commercial, checking, savings, time or thrift account
whether or not advance notice 1s reglired to withdraw the credit funds, or which
is eviderced by & certificate of deposit, thrift certificate, finvestment
certificate, or certificate of indebtedness. or other similar name, or a check

<F dra‘t drawn against a deposit account and certified by the financial
organization, or a letter of credif or a Traveler's check on which the financial
orgarization _is primarily 1iable: __Provided, That without T1imiting the
generality of the term 'money or its equivalent”, any such account or instrument
st be redqarded as evidencing the receipt of the eguivalent of money when
credited or issued in exchange for checks or drafts or for a promissory note
Upon which the person obtaining any such credit or instrument is primarily or
secondarily liable or for a charge adainst a_deposit_account or in setitlement of
checks, drafts or other instruments forwarded to such bank for collectioni

i e ik ceir egian T onegh, D0

Pt

5a.2.2.1.2__ Trust funds received or _held by such
financial organization, whether held ip the trust department or held or
deposited in any other department of such financial organization,

5a.2.2.1.3. Morey received or held by a financial
crganization or the credit given for money or its equivaient received or held by
a financial organization in &he usual course of business for a special or
specific_purpose, vecardiess of the iegal relationship thereby established,
inciuding, without being 1imited to, gscrow funds, funds helid as security for an
obligation due the Finencial organization or other (including funds heid as

dealers reserves) or for securities loaned by the financial organization, funds
deposited by & cebtor to meet maturing obiigations, funds deposited as advance
bayment on subscriptions to United States Government securitfes, funds held for
distribution or purchase of securities, funds held to _meet its acceptances or
letters of credit., and withneld taxes: _ Provided, Ihat there shail not be
inciuded funds which are recejved by the financial crganization for immedfate
application to the reduction o an _jndebtedness f¢ the receiving financial
i == == o i R - AP S T T B
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organization, or under condition that_the receipt thereof immediately reduces or
extinguishes such an indebtedness;

R EERID TEEE L iaied e

fa.2.2.1.4 Qutstanding drafis {including advice or
authorization to charge & financ1a1 “organization's balance in another such
organization), cashier's checks, money orders or_other offwcer s checks issued
in the usual course of business for any purpose, but not incTuding those issued

in payment for SePVTEeﬁ d1v1dends or purchases or ozher costs or expenses of
the financia] orqantzat1on 1tse1f and

.

5a.2.2.1.5 Money or_its equivalent held as_a credft
balance by a financial orqan1zat1on on_behalf of its customer if such entity is

engaged in so]1c1t1nq and ho1d1nq such baTances Iﬂ the requ]ar course of its

business. L e

52.2.2.2 "Sales" means: For purposes. of apporticnment, the

"sales'" of a financial orqanIzat1on shall mean the gross receipts described in
the gross recewpts factor in th1s sectmop 5a and the subsectwons thereof of
these requlations, regardiess of their soUrce. B

—_——— e TR emtsiea s cEmae

53.2.3 Commercial domicile — apportionment er credit. -- Financial
organizations which do not have their commercial domicile in West Virginia shail
use the apportionment rules set forth Tn W. Va. Code 11-23-5a and this section
Sa of these requ]at1ons F1ﬁéﬁEf§? orqanwiatﬁons With their commercial domicile
in West Virginia may not apporLion  their tax . base, but shall allecate ali
capital to West Virginia without apportjonment Provwded That_any financial
organizations with their commerc1a1 domicile in West Virginia shall be allowed

the credit aqa1nst their bu51ness franchxse tax T1ab711ty set forth in W, Va
Code § 11-23-27. T T TR e

-k e . ) -

5a.z2.% Apportionment rules. ==

5a.2.4.1 General Method. -— If a financial organization not

having its commercia] dom1caTe in this stafe is eﬂqaqwng in businass both within
arnd without this state, the portion “of its capital attributable to such
business, which IS derived from sources “within thws state, shall be determiped
by apporiionment in_accordance with W. Va. Code § 11-23- Sa(b and this section
5a.2.4.1 of these vegulations. The apport1oned capjtai shall be determined by
multiplying capital by the special gross rece1pts factgr as defined in section
53.2.4.2 and the subsections thereof of these requiations. Neither the
numerator nor the denominator of  the qross ‘receipts. factor snail include

receipts from obligations described in W. Va Code § 11- 24 6(f)(1)(A) (B) (C)
and {D).

S5a.2.4.2 Special gross receipts factor. —-—- The gross receipts factor
is a fraction, the numerator of which 1s_ the total gross receipts of the
taxpayer from sources within this state ~during the taxable year and the
denominator of which is the total gross rece:pts of‘the taXpayer wherever earned

during the taxable year.

—am =t ommcm E P Sy P .

5a.2.4.2.1  Numerator. -- The numerator of the gross receipts
factor shall include. in addition to items otherwise fnciudaple in_the sales

factor under W. Va. Code §. 11 2’2 5 the foI]owwnq

Fr v RS T - - - -
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8a.2.4.2.1.1 Gross receipts from the tease or rental
of real or tangible perscnal property (whether as the economic equivalent of an
axtension_of credit or “otherwise) it the progerty is 10cated 1n thws state;

53.2.4.2.1.2 _Interest income and other vreceipts from

assets in the nature of lcans which are securedvpr1mar1]y by real estate or
tangible personal property Tf such securmty property is Tocated in this state.

In the evyant that such secur1uy property 15 aTso Tocated 7n ong or more oiher

states, such rece1pt5 sha?? be presumed to be from sources. w1th1n this state,

supject to rebuiia] based Upon factors described in rules to be promulgated by

the T1ax Commissioner, 1nc1ud1nq 1 the factor thai the proceeds of any such Joans

wWare appited _and, used by the borrower ent1re11 outs1de of th?s state

e =t rp———— R o e

53.2.4.2.1.3 Interest income and other receipts from
consumer lcans which are unsecured or are secured by 1ntanq1b1e oroperty that
are made_to residents 0f this state, - whather at a place of business, by
traveling lcan officer, by mail, by telephone or other e]ectron1c means or
otherwise; o T =

5a.2.4.2.1.4 Interest incoma and cther receipts from

commercial locans and 1nsta11ment bb11qat1ons which are unsecured or are secured

by intangible broperty if and to the extent Fhat the borrower or debtor s &

resident of or is dom1c11ed _in this state Provided, That such receipts are
presumed to be from sources 0 _this state anqmsuch presumptwon may be overcome
by reference to _factors described  in ru]es to be promulgated by the Tax

Commissioner, inciuding the factor “Ihat the proceeds . of any such loans _were

applied and used by the borrower entire 1y outside of thws state

5a2.2.4.2.1.5  Interest incoms and other receipts from
a financial orqan?zatﬁon s syﬂd1cat10n and part1c1patwon TOans, under the rules
set forth in sections 5a 2.4.2.1. 1 throuqh Fa.Z. 4. 2 l 4 above

ooy ——— P - -

52.2.4.2.1.6.  Interest income and other receipts,
including service charges, from financial institution credit card and travel and

entertainment cred1t “card racejvables and cred1t card holders' fees if the

borrower or debtor_is a res1dent “of this_ state or if the b11?1nqs for any such

receipts are requ]ar?y sent to an address in this state

e s ——iY

5a.2.4.2.1.7 Merchant discount income derived freom

financial institution credit card holder transactwons with a merchant Tocated in

this state. In_the case 0: mercnants located w1th1n and without this state,

only receipts from merchant d1scounts attributabTe 1o sales made from locations

within this state shall De attributed to this state It shall Dbe presumed,
subject to rebuttal, that the 1ocat10n o0f a merchant 1s Lhe address shown on the

inveice submitted by the merchant 1o the taxpayer,"

52.2.4.2.1.8 Gross.receipts from the performance of
services which are attributed to this state if

53.2.4.2.1.8.1 The service ~ receipts are
loan-related fees, including loan servicing fees, and the borrower raesides in

this state; except that, at tne taxpayer's election, receipts from Joan-related

fees which are sither: (a} 1_”Poo?ed” 92 qufeqated .or collective f1nanc1al
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accountinag treatment: or (B) manu311y' written as nofi- recurrwnq extraordinary

charges to be processed directly to the genera| Tedqer may either be attributed

to a state based ypcn the borrower "3 residences or upon the rat1o that tota]

ntarest sources to that sbate bears “to toth 1nuerest from a]? sources:

5a.2.4.2.1.8.2 The service receipts ars

depos1t—re?abed fees _and the depositor resides in_this state, excépt that, at
the taxpayer's election, recewpts “from ceposit related fees which are either:

{a) "Pooled" or aqqreqéted for coi?ect1ve financial accounting treatment; or (b)

manually wr1tten as non-recurring extraord1nany charqes to be nrocessed directly

to the qenera1 ]edqer may eqther “be attr1buted te_a state based upon the

depositors' residences or upon n_the rat1o that total depos1ts sources to that

state bear 1o tota? deposats from ail source

52.2.4.2.1.8.3 The servwce receipt is a brokerage
fee and the account holder is & resident of th1s state;

s _ E L

5g.2.4.2.1.8.4 The servwce receipts are fees

related to estate or trust services and the estate s decedent was a resident of

this stats 1mmed1aue1y befd%é death: or zhe qrantor who either funded or

estab115hed the trust is “a reswdent of “this state or

5a.2.4.2.1.8.5 The service receipt is associated

with the performance of any other service not jdentifiad above and the service

is performed for an 1nd1v1dua1 res1dent of.or for a corporat1on or other

business domiciled 1nJ‘th15 stape “and the eConomwc benef1t of such serv1ce 15
received in this. state T

5a.2.4.2.1.9 _Gross vreceipts from the issuance of

travelers checks and money orders if such checks andrmoney orders are purchased_‘

Eini=g

in this state; and

L =L E e T TP e e e e mm e

52.2.4.2.1.10 A1l other receipts not attributed by

this rule to a state in which the baxpayer {s taxable shall be attr1buted

pursuant to the 1aws of the state of the taxpayer 5 commerc1a1 dom1cw1e

53.2.4.2.2 ~ Denomipator. == The denominator of the

receipts factor shall include all of the taxpayer s receints from transacticns

of the kind 1nci3&7d in_the numerator, bug without reqard to thewr source or

situs. . N R

5a.32 Method of filing. -- Financial orqan1zat1ons subject to apportionment

under section 5a.2 and the subsections therect these requlations shall file

only seDaraté tax returns, and “may not file on a conso11dated or any other
basis: Provided, That financial organizations which are members of an

affiliated group may file on_a consolidated basis if all members of the
affiliated group have their commercial domicile in this s state o

52.4 Effective date. -- The provisions of this section 5a and the

subcections thereof of ihese requlations shall_ app?y to all taxable years
beginning on_cr after the first day of January, one thousand nfne hundred

ninety-ecne. o _
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§ 110-23-6. Imposition Of Tax._ =

6.1 General. - An annual business franchise tax is fimposed under Section
11-23-6 of the West Virginia_ Code on the privilege of deoing business in the
State of West Virginia and in respect of the benefits ard protections conferred.
Such tax is collected from every domesiic corporation, every corporation having
its commercial domicile in the State of West Virginia, every foreign cor domestic
corporation leasing property Tocated in the State of West Virginia or doing
husiness in the State of West Virginia, and from every partnership owning or
leasing property located in the State of_West Virginia or doing busingss in the
State of West Virginia. The tax is effective beginning July 1, 1987 for taxable
years ending after that date. o , _

6.2 Amount of tax and rate: July 1., 1987 to December 31, 1388. - .On and

after the first day of July, 1987, £the amount of tax imposed under Section

11-23-6 and generally under Section 11-23-1 et sea. of the West Virginia Code
shall be the greater of fifty dollars ($50.00) or .55% of the value of the tax
base, as determined under Segction 11-23-1 et seq. of the West Virginia Code and
these regulations: Provided, That when_the taxpayer's first taxable year under
the said Section 11-23-1 et seq. of the West Virginia Code is a short taxable
year, the taxpayer's 1iability shall be prorated based upon the ratio which is
the number of months which the said short taxable year bears to twelve (12).

6.2.1 Example: If a taxpayer has a fiscal year ending on
September 30, the 1987 short taxable year for that taxpayer will be three (3)
months Tong and will constitute the period of July 1, 13987, to September 30,
1987. The taxpayer would be Tiable for a tax equal to the greater of 3350 X
3/12ths, or the annual tax Tiability times 3/12ths.

6.3 Taxable years after December 31, 1988. - For taxable years beginning
on or after the first (1lst) day of January, 1389, the amount of tax due under
the Business Franchise Tax Act and these regulations shall be the greater of
fifty dollars ($50) or .75% of the value of the tax base as determined under the
West Virginia Business Franchise Tax Act and these regulations. When the
taxpayer's taxable year for federal income tax purpcses is a short taxable year,
the tax determined by application of the tax rate to the taxpayer's tfax base
shall be prorated based upon the ratio which the number of months in such short
taxable year bears to twelve (32). However, when the taxpayer's first taxable
year under the West Virginia Business Franchise Tax Act and these reguiations is
Tess than twelve (12) months, the taxpayer's 1iability shall be prorated based
upon the ratio which the number of months the taxpayer was decing business in
this State bears to twelve (12). . In no event shall the tax due be Tess than

Fifty dollars (5$30).

§ 110-23-7. Persons And Organizations Exempt From Tax. - The following
organizations and persons shall be exempt from the business franchise tax to the
extent provided in Section 11-23-7 of the West Virginia Code and in this Section
of these regulations:

7.1 Natural persons doing business in the State of West Virginia that are
not doing business -in the form of a partnership (as defined in Section 110-23-3
of these regulations). Such persons include persons doing business as scle
proprietors, sole practitioners and other self-employed persons.
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7.2 Corporations and organizations which by reason of their purposes or
activities are éxempt from federal income tax: Provided, That this exemption
shall not apply to that portion of their capital (as defined in Section 110-23-3
of these regulations) which is used, directly or indirectiy in the generation of
unrelated business income.

7.2.1 For purposes of this reguiation, "unrelated business inceme"
means the gross income derived by any tax exempt corperation or organization
from any unrelated trate or business (as defined in I.R.C. § 513) regularily
carried on by it which constitutes gross income for purposes of I.R.C. § 512. °

7.2.2 For purposes of this regulation, the determination of the
portion of capital which is used directly or indirectly in the generation of
unrelated business income shall be made by multiplying capital (as defined in
Section 110-23-3 of these regulations) of the corporation or organization by a
fraction, the numerator of which is tha total gross unrelated business income of
the corporation or organization, and the dencminator of which fs the gross
income of the cerperation or organization from all of its activity.

7.2.3 Capital used directly or indirectly in the generation of
unrelated business income shall be adjusted as provided in Section 3.4 of these
regulations and apportioned as provided in Section 110-23-5 of these regulations
when the corporaztion or organization is also taxable in ancther state.

7.3 Insurance companies which pay the State of West Virginia a tax upon -
premijums. ' -

7.4 Production credit associations organized under the provisions of the

federal "Farm Credit Act of 1933": Provided, That this exemption shall not apply
to corporations or associations organized under the provisfons of Section 19-4-1 i
of the West Virginia Code. o ‘ _ _ _
|

7.5 Any trust established pursuant to Section 186, Chapter 7, Title 29 of
the Code of the Laws of the United States (enacted as Section 302(c) of the
Labor Management Relations Act of 1847), as amended prior to tha first day of :
January, 1985. o

7.6 Ary credit union organized under the provisions of Chapter 31 or any
other Chapter of the West Virginia Code provided that this exemption shall not N
apply to corporations or cooperative assocfations organized under the provisions
of Section 19-4-1 et seq. of the West Virginia Cede.

7.7 Any corporation organized under the West Virginia Code which is a s
political subdivision of the State of West Virginia, or is an instrumentality of o
a political subdivision of the State of West Virginia, and was created pursuant
to the West Virginia Code.

7.8 Farm corporations and parinerships.

7.9 A racing association exempt from payment of the franchise tax fin
accordance with Section 19-23-12 of the West Virginia Code.

§ 110-23-8. Accounting Periods And Methods Of Accounting.
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8.1 Gensral rule._ - For purposes of the Dusiness franchise tax, a

taxpayer's taxable year shali Be the same "as the taxpayer's tazable year or
reporting year for federal income tax purposes. '

8.2 Change of taxable vyear. - If a taxpayer's taxable year or reporting
year is changed for federal income $EX purposes,“the taxpayer's taxable year for
purposas of the business franchise tax shall be Tikewise changed. The taxpayer
shall provide a copy of the authorfzation for such change from the Internal
nevenue Service with its business franchise tax return filed for the taxable

year under Section 11-23-1 et seq. of the West Virginia Code.

o A L P it

8.3 Methods of acgounting.

8.3.1 Same as federal. - A taxpayer's method of accounting under
the Business Franchise Tax Act shall be the same as the taxpayer's method of
accounting for federal income tax purposes. In the absence of any method of
accounting for federal inccome tax purpcses, the accrual method of accounting
<hall be used unless the Tax Commissioner consents, in writing, to the use of
another method. T i o

8.3.2 Change of accounting methods.. - If a taxpayer's method of
accounting 1s changed for fedgralﬁjgggﬁgﬁték'puﬁﬁoses;“its methed of accounting
for purposes of the business franchise tax shall 3ikewise be changed. The

taxpayer shall provide a copy of the authorization for such change from the
Internal Revenue Service with its return filed for the taxable year under the
Business Franchise Tax Act. o T

§ 110-23-9. Annual Returns.

[P - -

9.1 .In general. - Every person subject to the Business Franchise Tax Act
shall make and file an annual veturn for the taxable year with the Tax
Commissioner on or before: ' ' ] '

9.1.1 The  fifteenth (15th) day of the third (3rd) month of the
next succeeding taxable year_iiéghg_persondiiia_ngporation; or

9.1.2 The fifteanth (15th) day of the fourth (4th) month of the
next succeeding taxable year if the person is a partnership.

9.1.3 The annual return shall include such information as the Tax ' '
Commissioner may require for determining the amount of business franchise taxes L
due for the taxable year.

9.2 Consolidated returns. ~— Any corporation that files as a part of an

affiliated group for purposes oOf the West Virginia Corporation Net Income Tax
Act, shall file a consolidated return under the Business Franchise Tax Act.

9.3 The Tax Commissioner may, at his discreiion, reguire an affiliated
group of corporations to file a consolidated business franchise tax return in
order to accurately determine the amount of business—franchise tax due for the
taxable year. T ‘ = - : B
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§ 110-23-10.  Extension Of Time For Filing Returns. - The Tax Commissioner may
grant a reascnable extension of time for filing any returns or other documents
required under the Business Franchise Tax Act upon such terms as the Tax
Commissioner prescribes in these regulations. An extension of time fer filing
UFoderal Form 1120,Y Federal Form 990T or Federal Form 1065 shall automatically

extend the time for filing any return or othar document required by the Business
Franchise Tax Act for the same pericd as the extension for filing such federal
form. An extension of time for filing a return shall not extend the time for

payment of the tax.

-

10.1 Documents and payment to be submitted for granting of an extension of
time for filing returns. - Taxpayers seeking an extensicn of time for filing a
return urder this Section shail _pay the total amount of tax estimated to be due
at the %time of filing the request for such extension, unless an extension of
time for paying tax has been requested and not denied, or hag been granted, and
chall at the time of filing the request for such extension file a copy of the

taxpayer's request for an extension of time for filing UYFederal Form 1120,%
Federal Form 9907 or Federal Form 1065. Failure to file the aferesaid documents

in a proper and timely manner or, if an extension of time for paying tax has not
been requested or has been denied, failure to pay the total estimated tax due at
the time of the submission of a request for an extension of time for Filing a
return under this Section shall result in the denfal of an extension of time to
file the West Virginia Business Franchise Tax return. o

§ 110-23-11. Time And Place For Paying Tax Shown On Returns.

11.1 In general, = The person required to make the annual return required
by the Business Franchise Tax Act, shall, without assessment or notice and
demand from the Tax Commissioner, pay such tax at the time and place fixed for
filing the return (determined without regard to any extension of time for filing
the return).

11.2 Date fixed for payment of tax. = The date fixed for payment of the
business franchise tax shall be deemed tc be a reference to the last day fixed
for such payment (determined without regard o any extension of time for paying
the tax). ' '

§ 110-23-1la. Priority of Tax in Distributions of Property and Estates.

1la.l In the distribution, voluntary or_compulsory, in receivership,

bankruptcy or otherwise, of the property or estate of any pevrson, ail taxes due

anc unpaid under W. va. CLode § 11-23-1 et. seg. shall be paid from the first

money avallable ior distribution in priority to all claims and liens except

taxes and debts due tne United States which Under federal law are given prioritiy

over the debts and liens crested by this article. Any person charged with the
acministration or distribution ot any such oroperty or estate who shall violate

the provisions ot this section shall be personally liable for any taxes accrued
and unpaid under this article which are chargeable against the person whose

property or estate is in administration or distribution.

11a.2 There s _a priority for all unpaid business franchise tax 1in
distributions of the property or_sstate of any person, and the tax must be paid
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from the first money available for distribution_ in pr1or1ty to zll other c1a1ms
an liens, except taxes and “debts due the Un?ted_States

112.2.1 The distribution of property subject to federal tax liens is

subject to the prierity of such 11ens p?ovwded 1n the Interna1 Revenue Code.

TEEme e =t _an - =

11a.2.2 The distribution of property in federal Dbankruptcy

oroceedings s subject te the pr1or1twes of debts and liens pr0v1ded in the
United States Bankruptcy Code (11 U,5.€C. § 101 et _seq.

o= - -

1la.2.3 This opriority appiies tc the amount of fax, interest,
additions to tax, and penalties. o T T

Awwny e emte e R P oy TR

11a.3 The priority applies to all distributions of the property or

estate of any person. "dwstr1bdtion” of property or an estate is the sale or
transfer of the property. or the d1sburs§ment af money resulting from the sale
or transfer of the_p¥éperty or estate of _any pérson.  fhe priority applies to
211 distributions of a maJor part cr subsbant1a1 part of the property or estate
cf any person. Distributions include, but are not Timited to, the transfer of

property or d?sbursement ofﬁ’proceeds ot s sa]es of property by any. executor,

administrator, receiver, Lrustee, “fiduciary, spec1a1 commissioner, or any public
cfficer under judicial ‘process; fand d1str1butwons in any proceed1ngs such as
bulk sale, 11qu1dat1on saje, estate sale, 3551qnment for the benefit of
creditors, 1ntepleader action, and adm1nwstrat1ve cr Jud1c1a1 proceed1nq for the

dissolution of a partmershwb or cérporat1on

11la.4 The priority does not apply to transactions that do  not
constitute distributions of_ property =~ These transactions include the sale,
transfer or T1qu|dat1on of jess than a substant1a1 part of the property of any

person; the sale or transfer r of_ Droperty in the ordinary course of the business

of the cwner of the property: sales or fransfers of any properiy by the owner or
for consideration payable to the owner by the purchqser or transferee

11a.5 This priority applies to the d1str1but1on of 211 property,
incjuding but not limited to real property or _any. 1nterest therein; tangible

personal properiy, including fixtures, equ1pmengJ machinery, furniture and

yvehicles; 1ntanq1b1e property, including accounts receivable, contract rights,
bank accounts, stocks, bonds; _ and the proceeds from the sa1e _or 1wqu1dau10n of

any such properiy.

11a.6 This priority requires payment of the tax from the first money

that is avajlable for dtstr1bdt1gn to 11enors “creditors, bheneficiaries, or _any

other person, aftef_payment of costs, cowmiss1ons,_fees and any other expenses

incurred in the préservat1on storage, 1lgy1dat} or. transportat1on of the
property or estate. .. . |

11a5.7 The debt or claim for taxes has priority over all claims and
liens, except debts due the Unwted States o

ila.7.1 Claims subject to this priority include any debt or

obligaticn, ligquidated or un11qu1dated Lhat does . not const1tute 2 lien upen tPe
property or estate. . o )
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11a.7.2 Liens subject to this priority include any charge or
gncumbrance on the property  or estate for payment of any claim, debt or

chligation, such as a deed of trust, . judgment lien, security interest, vendors
lien, execution lien, ;;x_}1en"mmech§g1cs tien, tandlords Tien and mun1c1pa1

1ien. T e e

11a.7.3 The pricrity of the business franchise tax debt in  such
distributions is_not determqned by the presence or ‘absence of a perfected notice

of tax lien. by tne presence or abéence of a perfected lien securing an

competing claim or debt or by the order in wh1ch any such competwmq liens were
m&t_e.g.— N —— B mr————. . . P ———— e = ——————— ..

§ 110-23-12. _Extensions Of Time For Paying Tax.

12.1 Amourt determined on return. - The Tax Commissioner may extend the
time for payment of the amount of the tax shown, or reguired to be shown, on any
return required by the Business Franchise Tax Act {or any periodic 1nsta11memt
payments), for a reasonable period not to exceed six (&) months from the date
fixed for payment thereof.

12.2 Amount determined as deficiency. - In accordance with Section 11-23-12
of the West Virginia Code and under these regulations, the Tax Commissioner may
extend the time for the payment of the amount determined as a deficiency of the
tax imposed .by Section 11-23-1 of the West Virginia Code for a period not %o
excead eightesen (18) months from the date fixed for payment of the deficiency.
In éxceptional cases, a further period of time not to exceed twelve (12) months
may be granted. An extension of time under Section 11-23-12(b) of the West
V1rg1n1a Code and this Section of these regulations may be granted only where it
is shown to the satisfaction of the Tax Commissioner that payment of a
deficiency upen the date fixed for the paymentithereqf will rasult in undue

hardship to the taxpayer.

12.3 No extension for ceritain deficiencies. — No_ extension shall be granted
under Section 11-23-12 of the Wes: Virginia Code or this Section of these
regulations for any deficiency of tax, finterest, penaltiies or other charges fif
such deficiency 1is dua to .negligence, intentional disregard of rules and
reguiations, or to fraud with intent to evade tax. ~

12.4 Documents to be submitted for granting an extension of time for paying
the tax_ and procedure for applying for an extension of time for paying tax. -
Taxpayers seeking an extension of time tor paying tax under these regulations
shall file a written request with the Tax Commissioner for such an extension on
or before the time fixed by statute for payment of the tax. Such request shall
set forth the relevant facts and the reason for the taxpayer's fnability to make
payment of the tax due on its tax raturn.

12.4.1 The taxpayer shall file its tax return or, in the case of &
reauest for extension of time for paying tax made in conjunction with z reguest
for extension of time for filing a return under Section 11C0-23-10 of these
regulations, a copy of such request for extension of the time te file the

return, with the request for an extension of time for paying the tax.

28




tate Tax Department
Title 110 _ e o
Series 23 T i

12.5 An extension cf time for paying the tax shail nmot constitute an
extension of time for filing any tax return.

12.6 No extension of time shall be granted unless the Tax Commissioner
finds that exceptional circumstances exist and that to require payment within
the time prescribed by the statute would work an undue hardship on the taxpayer.

12.7 If the time for payment of tax is extended, interast at thes rate
established under Section 11-10-17a of the West Virginia Code and accruing from
the original due date of the return, until the tax and all interest, penalties
and additions relating to such tax are paid shall be added to such tax.

12.8 Furnishing of security. - As a prerequisite to granting an extension
of time for payment cf any tax or deficiency, the Tax Commissioner may require
the taxpayer to furnish a bond or other security. Such bond or other security
shall be in &n amount not exceeding the amount for which the extansion of time
for payment is granted. i

§ 110~-23-13. PDeclaration And Payment Of Estimated Tax.

13.1 Reguirement of declaration., - Every taxpayer subject to the business
frarichise tax under Section [1-23~1 et seq. of the West Virginia Code shall file
a declaration of estimated tax for tne taxable year if the taxpayer's Tiability
for tax under Section 11-23-1 et seg. of the West Virginia Code can reasonably
be expected to exceed twelve thousand dollars ($12,000.00) for the taxable year.
A taxpayer not required by Section 11-23-13 of the West Virginia Code or this
Section of these regulations to file a declaration and pay estimated tax may
elect to so file and pay.

13.2 Definition of estimated tax. = The term "estimated tax" means the
amcunt which a taxpayer estimates to be its Tiability under Section 11-23-1
et seq. of the West Virginia Code for the taxzble year,

13.3 Contents of declaration.. - _The_declaratfon shall contain_ such
information as the Tax Commissioner may prescribe by the instructions for the
declaraticn of estimated tax form or by the form itself.

13.4 Time for filing declaration. - A declaration of estimated tax shall be
filed on or before the fifteenth (15th) day of the fourth (4th) month of the
taxable year, for any taxable year beginning after the thirtieth (30th) day of
June, 1887. T S

13.4.1 Time for filing declaration for the period of July 1, 1987
tc the eond of the taxpaverls taxable yesr. - A declaration of estimated tax
shall be filed on or before the fifteenth (lSth) day of the third (3rd) month of
any fiscal or calendar year tax quarter ending after July 1, 1987 for the tax
1iability accrued on and after July 1, 1887, through the end of any taxable year
ending before June 30, 1888, if the taxpayer's Tiability for tax under Section
1i-23~1 et seg. of the West Virginia Code, can reasonably be expected to exceed
six thousand dollars (%6,000.00) for the period of July 1, 1987 to the end of
the taxpayer's taxable year or through December 31, 1987, whichever comes first,
based on a monthly pro ration of the estimated annual tax liability.
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13.8.2 Payment of estimated tax for the period of July 1, 1987, to

the end of the taxpayer's taxable year. = The estimated tax due for the p
of July 1, 13987, to the end of the taxable year ending before June 30, 1988,
shall be paid in equal installments, tha number of which is determinaed by the
number of tax quarters, or partial tax quarters, remaining in the taxable year
which and on or after July 1, 1987, but prior to Junme 30, 1988, The first
installment payment shall be made at the time of filing the declaration,
Remaining installments, i any, shall be paid on or before the fifteenth (15th)
day of the third (3rd) month of each remaining tax quarter of the short taxable

year,

13.5 Amendment of declaration, = A taxpayer may amend his declarat

any time during_the taxable year in asccordance with these regulations.

amendment of a declaration is fijed by a taxpayer, the remzining installments,
i¥ any, shall be ratably increased or decreased (as the case may be) to reflact
any increase or decrease in the_estimated tax by reason of such amendment.
any amendment is made after the Fifigenth (15th) day of the ninth (9th) month of

the taxable year, any increase in the estimated tax by reason thereof shall be"

paid at the time of making such amendment.

13.6 Payment of estimated tax. - The estimated tax .shall be paid in four
egual instaliments. At The time the declaration of estimated payment is filed,
the taxpayer shall pay one-fourth (1/4th) of the estimated tax Tizbility for the
taxable year. The second, third and fourth installments shall be paid on the
following fifteenth (I5th) day of the sixth {6th), ninth {9th) and twelfth

(12th) months of the taxable year, respectively.

13.7 Application to a short taxable year. - The previsions of this Sectien
of these regulations shall apply @Q&a_;ﬁgab1e year of Jess than tweive (12)

months.

13.7.1  Time for filing daclaration for a short taxable year.
declaration of estimated tax shall be filed on or before tha fifteenth (15th)
day of the third (3rd) month of the first fiscal or calendar year tax gquarter,
or the first partial fiscai or calendar year tax guarter, of the short taxable

year.

123.7.2 Payment of estimated tax for a short taxable year. -
estimated tax due for a short taxable year shall be paid in equal installments,
the numbar of which is determined by the number of tax quarters, or partial tax
quarters, remaining in the short taxable year. The first instaliment shall be

made at the time of filing the declaration. Remazining installments,

shall be paid on or before the fifteanth (15th) day of the third (3rd) month of

each remaining tax quarter of the shori taxable year.

13.8 Instaliments paid in advance. — Any taxpayer may alect to pay any

installment of 1ts estimated tax pricor to the date prescribed for such payment.

13.8 Criminal anq_gdminﬁittativer§§n;tiqn§. - The provisions of the West
Virginia Code regarding failure to Troperiy tiie declarations of estimated tax

or estimated tax returns or other documents or to pay estimated tax or any
installment thereof in a proper and timely manner, including, but not Timited
to, the applicable provisicns of Chapter 11, Article @ of the West Virginia
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Code, Section 11-10-5L and Section 11-10-184 of the West Virginia Code, as wel]
as any other applicable provisions of Chapter 11, Article 10 of the West
Virginia Code, shall apply to the filing of declarations of estimated tax,
estimated tax returns and paymenis of estimated tax under Section 110-23-13 of
these regulations.

§ 110-23-14. Requirements Concerning Returns, Notices, Records And Statements.

14.1 General. - The Tax Commissioner may require any person to make such
returns, render such statements, or keep such records, as the Tax Commissionér
may deem sufficient to show whether or not such perscn fs Tiable for tax under

+he Business Franchise Tax Act.

14.2 As a part of a full and complete tax return, the taxpaysr shall
provide: : : — _

14.2.1 A copy of pages one (1) through four (4) of its signed
federal corporation inceme tax return or its signed federal partnership income
tax return, as filed with the Internal Revenue Service for the taxable year; and

14.2.2 If a consglidated federal income tax return was filed for
the taxable year:

14.2.2.1 BSupporting schedules showing the consolidation of its
income statement and balance shesi, ingluding schedules supporting any
eliminations and adjustments made to the income statement and balance sheet;

14.2.2.2 A copy of Federal Form 851 as filed with the Internal
Revenue Service and supporting schedules displaying subsidiary corperations in
which the taxpayer has stock ownership; and

14.2.2.3 A signed statement explaining the relaticnship and
differences, if any, between the income statement and the balance sheet reported
for federal _consolidated filing purposes and the income statement and the
balance sheet reported fo the State of West Virginia under the tax imposed by
Section 11-23-1 et seg. of the West Virginia Code.

14,3 Notice of gualificaticn_as a recgiver, *irustee, assignee or cthasr
fiduciary. - Every receiver, trustee in_bankruptcy, assignee for benefit of

creditors, or other Tike fiduciary shall give notice of his gualification as
such to the Tax Commissioner. - T

14.4 In circumstances .where a remittance (or remittances) of tax
accompanying, or relating to a combined tax vreturn for both the business
franchise tax and the corporation net income tax is pafd to the Tax Department,
whather in the form of ssparate checks for each tax or in the form of a single
check or in any other form, the remittance or remittances of tax shall first be
applied against the taxpayer's corporation net income tax liability, and onty
after the corporation net income tax 1iability has been fully satisfied will the
remainder of the said remittance or remiitances then be applied against the
business franchise tax lighility. .

§ 110-23-15. Signing Of Returns And Other Documents.
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15.1 General. = Any return, statement or other document required to be made
or filed under the provisiocns of the Busfness Franchise Tax Act or these
reguiations shall be signed in accordance with the instructions prescribed by

the Tax Commissicner and in accordance with these regulations.

15.2 Signing of corporation returns.

- The return of a corporation shall be

signed by the president,

vice president, tresasurer, assistant treasurer, chief

accounting officer or any other officer duly authorized to so act. In the case

of a return made for = corporation by a fiduciary,

such fiduciary shall sign the

return. The fact that an individual's name is signed on the return shall be
prima facie evidence that such individual is authorized to sign the return on
behalf of the corpcration.

15.3_Siagnature presumed authentic., - The fact that an individual's name is
signed to a return, statement or cther document shall be prima facie evidence
for all purposes that the return, statement ‘or other document was actually

signed by that individual.

15.4 Verification of returns. - Except as octherwise provided by the Tax

Commissioner, any return, declaration or other document required to be made
under Section 11-23-1 et seq. of the West Virginia Code shall ceontain or be
verified by a written declaration that 1t is made under the penalties of
perjury. o

§ 110-23-16. Place For_ Filing Returns Or Other Documents. - Tax returns,
statements or other documents, or copies thereof, réquired by Section 11-23-1
et seq. of the West Virginia Code or by these regulations shall be filed with
the Tax Commissioner by delivering such returns, statements or other documents,
or copies thereof, in person or by mail, o the Tax Commissioner's office in
Charleston, West Virginia: Provided, That the Tax Commissioner may, by
regulation, prescribe the place for filing tax returns, statements or other
documents or copies thereof.

§ 110-23-17. Credits Against Tax.

17.1 On and after the first day of July, 1988, a credit shall be allowed
against the tax imposed by Section 11-23-1 et seq. of the West Virginia Code
equal to the amount of franchise tax liability dus under the said Section
11-23-1 et seqg. of the West Virginia Code, (determined before application of
credits) multipiied by a fraction, the numerator of which is the gross income of
the business subject to tax under Article thirteen-a of Chapter eleven of the
West Virginia Code and the denominator of which is the total amount of gross
Geceipts derived from or atiributable to all of the taxpayer's activity in West

irginia. : - S -

17.1.1 Expiration of credit. - Thes credit authorized in Section
11-23-17(a) of the West Virginia_ Code and Section 17.1 of these regulations
shall expire and not be autherized or allowed for any taxable month beginning on
or after March 1, 1989. For taxable years beginning before March 1, 1989 and
ending after March 1, 1989, the annual credit heretofore allowed by Section
11~-23-17(a) of the West Virginia Ccde and Section 17.1 of theses regulations

shall be prorated by the number of months in the taxabie year, and only that

32




State Tax Depariment o _
Title 110 . . R —— ) -
Series 23. D

portion of the credit attributable to months ending prior toe March 1, 1983,
shall be aliowable. o - ) :

17.2 On and after the first day of July, 1983, a credit shall be allowed
against the business franchise tax imposed by Section 11-23-1 et seq. of the
West Virginia Code equal to the amount of franchise tax 1{ability due under the
said Section 11-23-1 et seq. of the West Virginia Code, (determined before
application of credits) multiplied by a fraction, the numerator of which is the
gross income of the business subject to tax under Article thirteen thirteen-a of
Chapter eleven of the West Virginia Code and the denominator of which is the
tota]l amount of gross receipts derived from or attributable to all of the
taxpayer's activity in West Virginia.

17.3 Rules. __ .

17.3.1 Gross receipts derived from or attributable to all of the
taxpayer's activity in West Virginia. - For purposes of this Section, the term
Mgross receipts derived from or attributable tc all of the taxpayer's activity
in West Virginia™ shall be the amocunt received in money, credits, property or
other consideration from sales of property in this State {including a lease or
Jicense to use property in this State) or services rendered within this State,
without deduction on account of the cost of property sold or amounts paid for
any expenses. Gross receipts shall inciude the fair market value of natural
resource products upon which the tax imposed by Article thirteen-a of Chapter
eleven of the West Virginia Code was paid; and the amount of the receipts or
value of public services taxed under Section two and two-d or two-m, Article
thirteen of Chapter eleven of the West Virginia Code.

17.4 Parent corporations. - A parent corporation taxpayer which files a
separate return under the Business Franchise Tax Act shall be allowed a credit
against such taxpayer's liability for the tax under the said Business Franchise
Tax Act for the amount of net taxes that would have been paid without regard to
the adjustment required by Saction 11-23-3(b){2)(E) of the West Virginia Code
(formerly Section 11-23-3(b}(2)(D) of the West Virginfa Code} or the credit
allowed by Section 11-23-17(a) of the West Virginfa Code for the taxabie year by
a subsidiary corporation or partnership: Provided, that the amount of credit
allowed shall not exceed the amount of tax that would have been paid, without
regard to such adjustment or credit, under the Business Franchise Tax Act by the
subsidiary or partnership, muitiplied by the percentage of the parent's
ownership of +the subsidiary corporation or partnership. In the case of
corporations, this percentage shall be egual to the percentage of stock of all
classes owned by the parent. In no case shall any credit allowable by Secticn
11-23-17 of the West Virginia Code, which is not used on an annual return, De
carried forward or back but instead such credit shall be forfeited.

17.4.1 Subsidiary Credit Avajlable for Corporate. Pariners. - A
corporate. partper owning an _interest in a partnership, and which corporate
partner files & separate return Under the Business Franchise Tax Act shali be
allowed a credit against sUch corporate pariner taxpayer's liability for the tax
under the said Business Franchise Tax Act for the amount of nst taxes which
would haye been paid without regard to the adjustment required by W. Va. Code
§ 11-23-3(b)(2)(E) (formerly W, Va. Code § 11-23-3(53{2)(D)) or the credit
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allowed by W. Va. Code § 11-23-17(a) for the taxable year by the subsidiary
partnership: Provided, That the amount of credit allowed shall not exceed the

amount of tax that would have been paid without such regard tc such adjustment

or credit, under the Business Franchise Tax Act by the sgbs1dwary partnership,

mu1t1p11ea by the percentage of the corporate partner's ownership of the

subsidiary paYtnersh1p In the case of the corporats partner this percentage

shall be egual to the percentage of the capital accounts cof the subsidiary
partnership owned by the corporate par}ggr__ In_no_case shall any credit

ailowable by W. Va. Code § 11-23-17, which is not used on the_annual return, be
carried forward or back but instead such credwt sha?T be‘forfeited "

17.4.2 Subsidiary Credit Available For Partnerships Owning Interest

in _Another Partnershipn. - A partnership which owns an interest in another

partnership and which parent partnership files a separate return under the

Business Franchise Tax _Act shall be aliowed a credit against such parent

partnership’s Tiabiiity For the tax under the said Business Franchise Tax Act
for the amount of net taxes which would have been paid without regard to the
adjusiment required by W. Va. Code § 11-23- S(b)(z)(E) (formerly W. Va. Cede
§ 11-23-3(b)(2)(D)) or the credit allowed by W. Va. Code § 11-23-17(a) for the

taxable year by z subsidiary_ partnevship; Provided, That the amount of credit

allowed shall not exceed the amount of tax that would have been paid, without

regard to such adjustment or credit, under the Bus1ness Franchise Tax Act by the

subsidiary partnership, multiplied by the percentage of the parent partnersh1p S

ownership of the subswd1ary partnership. This percentage shall be equal to the

percentage of the partners’ capital accounts owned by the parent partnership.
In no case shall any credit aliowable by W. Va. Code‘§ “11-23-17 of the West
Virginia Code., which is not used on an annual return, be carr1ed forward or back

but instead such credit sha11 _bhe forfe1ted

i7.4.3 For ~ Purposes of These Regulations., The Term "Parent
Partnership" Means a Partnership Which Owns an Interest in Another Partnership
and the Term "Subsidiary Partnership” Means That Partnership in Which Such an

Interest 15 Owned by a Partngrshwp or a Corporate Partner, For definition of
the term "corporate partiner', see section 3.19.2 of these regulations.

17.5 Bank shares %ax_ credit. - _A credit is allowed against the business
franchise tax Tiability for property ‘taxes paid to a county, district or town in
West Virginia on shares of stock in a banking institution, national banking
association, or industrial loan company imposed under Section 11-3-14 of the
West Virginia Code. Property taxes imposed under Section 11-3-14(a) of the West
Virginia Code and paid to a county, district or town in West Virginia on the
capital of a building and loan association or federal savings and loan
associations also gualify for the credit.

17.5.1 The amount of the credit is the lesser of the net amount of
ad valorem property taxes payable for the time perfod for which the business

franchise tax return is filed, or the business franchise tax 1iability remaining -

after application of the subsidiary credit sst forth under Section 17.4 of these
regulations and the business and occupation tax credit set forth under Section
17.2 of thesze regu1atwons
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17.5.1.1 The "net amount" of property taxes is the property tax
Tiability minus any discount earned. The net amount of property taxes shall not
inciude any interest or penalties imposed. :

17.5.2 Te determine the dollar amount of property taxes available
for credit consideration, a dollar amount attributable to each month must be
established. The sum of the dollar amdunts attributable tc the months after
June 30, 1987, which occur within the filing period, is the amount of ad valorem
property taxss available for the credit.

.

17.5.2.1 Example: A taxpayer, filing a West Virginia business

franchise tax return for the taxable year ending December 31, 1587, will have
available for credii consideration only fifiy percent (50%) of the 1987 praperty
taxes. This amount represents the docilar amount of the property taxes
attributable to the months of July through December, 1987, ) ’

17.5.3 A fiscal year taxpayer will use only the dollar amounts
attributable %o tha months within the filing period that begin on or after
July 1, 1987. - ' '

17.5.3.1 Example: A taxpayer whose fiscal year ends
September 30, 1987, will have availabie for credit consideration the doliar
amounts atiributable to fhe months of July, August and September, 1887.

17.6 Order in which credits are taken. - The credits set forth in Section

110-23-17 shall be taken in tha following order:

17.6.1 First, "the credit set forth 1in Section 17.4 of these
regulations, if any. -

i7.6.2 Second, the credit set forth in Section 17.1 or 17.2 of
these regulations, if any.

17.6.3_ Third, the credit set Tforth 1in Section 17.5 of these
regulations, if any. o - A _

§ 110-23-17a. Tax Credit For Business Investment And Jobs Expansion; Industrial

Expansion And Revitalization; Eligible Research And Development Projects; Coal

Loading Facilities And Co sgﬁgrs Sales And Service Tax And Use Tax Paid.

17a3.1 There shall be allowed as credit against the tax imposed by the
Business Franchise Tax Act for the taxable year the amouni determined under
Sections 11-13C-1 et seg., 11-13D-1 et seq. and 11-13E-1 et seg. of the West
Virginia Code relating respectively to:
17a.1.1 The tax cvedit for business.investment and jobs expansion;

17a.1.2 The tax credit for indusirial expansion and revitalization
and eligible research and development projects; and

172.1.3 The tax ¢redit for coal ioading facilities.

17a.2 = Reserved for future use.
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17a3.3 Credit for Consumers Sales and Service Tax and Use Tax Paid. =
The tax imposed by Section 11-23=1 of the West Virginia Code shall be subject to
the credits allowed for tax exempt purchases or uses which are set forth at
Saction 11-15-9b and Section 11-15A-3b of the West Virginia Code, in accordance
with the said Section 11-15-%b or Section 11-15A-3b. '

i7a.4 Order in Which Credits are Taken. - The credits set forth in
Section 110-23-17a shall be taken after the credits set forth in Section
110-23-17 and shall be taken in the following order:
17a.4.1  First, the <credit set forth in Section 17a.1 of these
regulations, T any.

17z.4.2 Second, the c¢redit set forth in Section 17a.3 of these
regulations, if any. - : : :

§ 110-23-18. Tax Under Section 11-23-1 Et Seq. Of The West Virginia Code Is In
Addition To A1l Other laxes. - ihe retdrns, requirements and taxes set forth and
imposed under Section 11-23-1 ot seq. of the West Virginia Code, the Business
Franchise Tax Act, shall be in addition to all other reports, requirements,
taxes and duties set forth and imposed by the State of West Virginia.

§ 110-23-15. Records. o

19.1 Every takpayer liable for reporting or paying taxes under the Business
Cranchise Tax Act shall keep such records, receipts, invoices and other
pertinent papers and documents in such form as the Tax Commissioner may require
by instruction.

19.7 Every taxpayer shall keep such records for not Tess than three {(3)
years after the annual return is filed under Section 11-23-1 et seq. of the West
Virginia Code, unless ihe Tax Commissioner in writing authorizes their earlier
destruction. An extension of time for making an ‘assessment or filing a claim
for refund shall automatically extend the time period for keeping the records
for all years subject to assessment or vefund covered in the agreement for
extension of time for making an assessment.

§ 110-23-20. Criminal Penalties. - Each and every provision of the West
Virginia Tax Crimes and Penalties Act set forth in Section 11-9-1 et seg. of the
West Virginia Code shall apply to the business franchise tax imposed under
Section 11-23-1 et seg. of the West Virginia Code with like effect as 1f the
said act were appiicable only to the tax imposed by the said Section 11-23-1 et
seq. of the West Virginiz Code and were set forth in extensc in the safd Section
11-23-1 et seg. of the West Virginfa Code.

§ 110-23-21. Genmeral Procedure And Administration, - Each and every provision
of the West Virginia Tax Procedure and Administration Act set forth in Section
11-10-1 et seq. of the West Virginia Code, shall apply to the business franchise
tax imposed by Section 11-23-1 et .seq. of the West Virginia Code with like
affect as if the said act were applicable only to the tax fmposed by the said
Section 11-23-1 et seg. of the West Virginiaz Code and were set forth in extensc

sn the said Section 11-23-1 et seq. of the West Virginia Code.
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§ 110-23-22. Severability. - If any provision of Section 11-23-1 et seq.

the West Virginia Code or the application thereof shall for any reason be
adjudged by any court of competent jurisdiction to be invalid, such Jjudgment
shall not affect, impair or invalidate the remainder of the said Section 11-23-1
et seg. of ths West Virginia Code, but shall be confined in jts operation to the
provision thereof directly involved in the ?Eﬁi?bversy “in which such judgments
shall have been rendered, and the applicability of such provision to other

persons oy circumstances shij1_not be affected thereby.

§ 110-23-23. Reserved for Future Use.

§ 110-23-24. Reserved for Future Use.

T T T

§ 110-23-25. = Credit for consumers sales and service tax and use tax paid. The
tax imposed by W. Va Code article 23, chapter 71, shall be subject to the
credit set forth in W. Va. Code § 11-15-%b and the Credit set ferth in W. Va.
Code § 11-15A-3b. See Section 17a.3 of these requlations.

§ 110-23-26.  Reserved for Future Use.

=== S P L= P— _

§ 110-23-27. Credit for Franchise Tax Paid toc Another State by A Financial
Organization. T —

27.1 Effective for taxable years beginning on or after January 1. 1993, and
noetwithstanding any provms1oﬁ§h6f the West Virginia Code to the contrary,_any
financial orqanazat1oh havfnq 1ts commerc1a7 domiciie in this state shall be
allowed a credit aqa1nst the tax 1mposed by W. Va. Code article 23, chapter 11,
for any taxable year |or"£axes pa1d to anothar state or political subd1v1s1on

thereof. That creqqt éhé]T be equa1 1n amount to the 1esser of

27.1.1 The taxes such financial organization shall actually have
paid, which payments werae made on or before the f111nq date of the annual return
required by W. Va. Code articie 23, Chapter 11, to any other state or political

subdwvws1on'there0f and whwch tax was based’upon or measured by the financial
organization's capital and was pa1d w1th respect to the same baxab?e year, or

27.1.2 The portion of the tax actually paid that the financial
srganization would have paid if the rate of tax imposed by W. Va. Code article
23, chapter 11, 3is apniied %o the tax base determ1ned under tha Jaw _of such

cther states or po?1t1ca1 subdivisisn.

27.2 Any additional pavments of such tax to other states, or tc political

subdivisions thereof, by a f1nanq}qjko%qan1zat1on described in this section, and
any_refunds of such taxes, made or received by such f1nanc1a1 organization with
vespect to the taxable yeat___but after the due date of the annual return
required by W. Va. Code article 23, chapter 11, for the taxable year, including
any exiensions, shall likewise be accounted For_in the taxable year in which
such additional payment is made or such refund 15 received by the fipancial

organization.,

§ 110-23-28. Notice of Business Activities Report.
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28.1 Except_as provwded by section 28.2 of these regulations, for each
taxable year every corporat1on and partnersh1p that carries on_any business

activity or owns or maintains ﬁroperty Tm West Virainia for the taxable year

shall file a business activity report with the Tax Commissioner, The report
must be filed on or be.ore the f1fteenth day of the Tourth menth after the end
of the corporation or pDarthership's taxébﬁe year ‘The filing of & report shall

not be a factor in determ1n1h§:3hethef a corporation or partnersh}p is subJect
to taxation by this state. o T

S e G L AL IO P = ST i

28.2 A corporation or partnersh1p is not requ1red o file a report under

this section 28 and the subse;t:ons thereof of these r_guiatwons if:

28.2.1 Buring the taxable | year for which a report is due, the

corporation or partnersh1p is reqistered to enqaqe in business in West Virginia

in accordance w1th the prov1s1ens of W. Va, Lode article 12, chapter 11;

o T e S = Y e S LU A

28.2.2 A tax return was filed for that taxable year for any of the

taxes subject to “the provisions of W. Va. Code_article 10, chapter 11

-t._t,-__.n._-.._-- R %

28.2.3 The corporabﬁon or_ partnershwp is a type of orqanwzatwon

expressly exempted from taxation by West Virq1n1a Qr federa] statute or
requlation; or e '

28.2.4 The activities or interests in property owned in this state

by the corporaticn or partnersh1p cons1st soTe]y of act1v1t1es or property

expressly exempted from taxat1on by West Vwrg1n1a or federa1 statuﬁe or

El I eien 4

regulation. L - N

28.3 Until a report fis filed in comp11ance with th1s section 28 and the

subsections thereof of these requ1at1ons B corporae1on or parthership may not
pursue in the courts of th1s state any c1a1m Aot re?atwnq to tax 11ab111ty

T TR T T v ad ke ol

28.3.1 That arose under West Virginia law: or

4

28.3.2 On a_contract that is executed under West Virginia law, if

the claim arose or the confract was executed before or during the taxable year

for which a report shou?d have been filed. However, the court in which such a

claim 1is filed may allow the claim Lo “be’ 'pursued if the corporat1on or
partnership: 7 L T e T B R e

28.3.2.1 Establishes that it was not required to fi]e a report

28.3.2.2 Files a repori ferieqeh“gear fgr which a‘report is dug;

28.3.2.3 Files a tax return for each year for which a veturn is

due; or - o

28.3.2.4 Provides adequate security, including a bond, in an
amount sufficient to cover all tax ?1ab111t1es wnc?udwnq Tadditions to tax,
penalties and 1nte*est for each year for whwch tax s due subject to tha

crovisions of W, va. Code article 10, chapter 11.
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28.4 As used in_ this section 28 and _the subsections thereof of these

regulations, carrying on an act1v1ty or maintaining property in West Virginia

includes, but is nct limited to, any of the fo?]owwnq

28.4.1 Ma1nta1n1nq an cffice or other pIace Qf business in_West

Virginia; ] sees e - -

28.4.2 The presence of employees, agents, representatives or

independent contractors in West Virginia, if they are conducting business on

behalf of the corporaticn or partnership, regardiess of whether the individual

or_person is_residing or regu1ar1y stat1oned _in West U1rq1n1a

28.4.3 Owning or maintaining real property, tangible personal

property, or 1ntang1b1e property that is in West Virginia; or

28.4.4 Any activity of a finmancial organization described in W. Va.

Code § 11-23-5a(b}(4)(B)(i) through (x) inclusive.  _ .
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State of West Virginia
Department of Tax and Revenue

GASTON CAPERTON Charleston 25305 L. FREDERICK WILLIAMS, JR.
GOVERNOR o SECRETARY

PUBLIC COMMENT

august 8, 1891

To Whom It May Concerli:

Title of Rule: Business Franchise Tax
Title Number: - 110
Serieg Number: 23

No comments on the Business Franchise Tax regulations were
filed. However, section 11.3 et seg. of the Business Franchise Tax
regulations was identical to section 110-13A-23 of the proposed
geverance Tax regqulations which was commented upen. As a regult of
those comments filed relating to the Severance Tax regulations,
section 11.2 et seg. of the Business Franchise Tax regulations has
been deleted. _ '

Signed thig 8th day of August, 1991.

W RO YN/

7 Frederick Williams, Jr.
Secretary, Tax and Revenue




