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STATEMENT OF CIRCUMSTANCES

Aside from the need for technical cecrrecticns, the amended regulatiocns
clarify the taxation of financial organizations which was enacted by the

Legislature during the 1991 regular session and establish successor
liability for taxes. S :




FISCAL NOTE FOR PROPOSED RULES

Rule Title: Business Franchise Tax _

Procedural

Type of Rule: _ X = | Legislative interpretive
Agency: State Tax Division _ Address: State Capitol; Charleston, WV 25305
1. Effect of = ___ | ~ ANNUAL o ' “'““E ISCAL YEAR
Proposed Rule ! Increas&! Decrease | Current] Next | Thereafter
1 [ 1 1
| | — | — 1 -
Estimated Total Cost! § S s oS -
1 | | 1
— 1 — — | e — I 1 ¢
Personal Services P =0- -0- | =-0- ] -0- 1 =0-
i 1 | | 1
1 1 i | |
Current Expense -.b =0- I =0- o =-0- ! -0-] =0-
I ' | [ |
1 { 1 I |
Repairs and ! | ! ! |
2lterations | -0- P =0~ ! =-0- ' -0- 1 =0~
1 ] | [ 1
! H 1 I |
Equipment ! -0- b =0- I -0- ! -0- | -0-
I 1 - ‘ I ’ 1 1
| ! | I !
Cther b -0-- I =-0- I =0~ ! -6- | =0-
I P - {— !
2. Explanation ¢f abcve estinmates:
There should .be no- flscal “impact upon the expenses of the State Tax
Division. S e o N , ]
3. Ckhjectives of these rules: .

The amendments include the taxationef financial . oerganizaticon,  the
development of successor-liability, and technical corrections.
4, Explanation of Overall Economic Impact cf Proposed Rule.

A. Econonmic Impact on State Government.

The economic impact should not. differ from that envisioned by the

Legislature when it amended . the Code.
B. Econiomic Impact on Political Subdivisions; Specific Industries;
Specific groups of citizens.

There may be an economic impact on financial organizations.

C. Economic Impact on Citizens/FPublic . at Lardge.

Date: July 1, 1991

Signature of Agency Head or Apthorized Representative
/ \

Frederick Williams,
gtary,

Jr
Tax and Revenue
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BUSINESS FRANCHISE TAX

§ 110-23-1. General.

1.1 Type ©®f regulation. - These requlations are proposed legisiative

regulations as defined in W. va. Code § 29A-3-1"¢{ seq:

1.2 Scope._- These proposed legislative regulations explain and clarify
the West Virginia Business Franchise lax set forth at W. Va. Code § 11-23-1 gt .
-é_e.g' - 7 ” o ,:i, -'-,::"T' - R - ) i V .

1.3 Authority. --W. Va. Code

1' 4 Mg——da—te-i - o m Y 2 ASent s paz T

1.5 Effective date. -_:. -

1.6 Citaticn. — These proposed regulations may be cited as.110.C.S.R. 23,
— (1991). SPESEML A I DAL TR L

§ 110-23-2. _General Overview.

2.1 The business franchise tax is imposed on . partnerships, as defined in
Section 3.19 of these regulations, and corporations, as defined in Section 3.8
of these regulations, beginning July 1, 1987. The tax 1is imposed upon the
privilege of doing business in the State of West Virginia or owning or Teasing
property having its business situs in the State. ' The tax is not an ad valorem
nroperty tax.

2.2 The measure of tax is the "capital" of the partnership or corporation,
as defined in Section 3.4 of these regulaticns. [If the taxpayer is taxable in
more than one state, its capital must be apportioned using a four factor formula
(property payroll and sales) in which the sales factor is double weighted and
the denominator 1is four. The tax rate s .75 percent of the adjusted and
apportioned capital of the taxpayer. The minimum tax is fifty dollars ($50.00).

2.3 The tax is an annual tax, ninety percent (90%) of which must be
remitted in instaliment payments during the taxable year by taxpayers having an
estimated tax liability of more than twelve thousand dollars ($12,000.00). The
taxable year is the same as the taxpayer's taxable year for federal income tax
purposes, In the case of calendar year taxpayers, the annual return of
corporations s due.on March 15th of the next taxable year, and the annual
return of partnerships is due on April 15th of. the next taxable year.
Declarations of estimated tax are due from calendar yesar taxpayers on April 15th
of the current taxable year, at which time one-fourth (1/4) ©of the estimated tax
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must be remittied. -Remaining. installment payments are due June 15%th,
September 15th and December 15th for such calendar year taxpayers.

2.4 Credit is allowed against the tax for the payment of West Virginia
bank shares taxes. Credit is also allowed for West Virginia business franchise
taxes paid by subswdwar1es and credit s allowed for business and occupation
tax paid. - - L

2.5 Certain partnerships and corporations "are exempt from the tax. This
includes entities exempt from federal income taxes; insurance cempanies which
pay the State premfums tax; farming partnerships and corparations and Joint
ventures which are not required to file federal partnership income tax returns
under Section 761 of the Internal Revenue Code.

2.6 The business franchise tax is administered under the West Virginia Tax
Procedure _and Administration Act, W. Va. Code § 11-10-1 et seq. Criminal
penaities applicable with regard to administration of the business franchise tax
ara Tound in the West V1tg1n1a Tax Crwmes _and Pena1twes Act, W. Va Code

§ 11-9-1 et seg. - ) - =

§ 110-23-3. Definitions.

3.1 General. - When used in _thesse regulations, terms defined in this
Section shail have the meanings ascribed to them herein unless a different
meaning is clearly reguired by either the context in which the term is used, or

by specific definition.

3.2 Business franchise tax act. - The term "Business Franchise Tax Act!
means Article 23, Chapter 11 of the West Virginia Cocde of 1931, as amended. .

3.3 Business income. =-_The term "business income" means 1ncome arising
from transacticns and activity in the reguTar course of the taxpayer's trade or
business .and includes income from tangible and intangible property if the
acquisitwon management and disposition of the property or the rendering of
servyices in connection therewith constitute integral parts of the taxpayer 5
regular trade or business. operations.

3.4 Capital. - The term "capital"” of a taxpayer means:

3.4.1 In the case_  of corporations, except an electing small
business corporation, the average of the beginning and ending year balances of
the sum of the following éntFies from Schedule L of the Y“Federal Form 1320,H4
prepared following generally accepted accounting principles, and as filed by the
taxpayer with the Internal Revenus 3arvice for the taxable yesar:

3.4.1.1 The amount or value of all common and preferred stock
of the taxpayer; : -

3.4.1.2 The amount of paid-in or capital surplus;

3.4.1.3 The amount of retained earnings, appropriated and
unappropriated; '
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3.4.1.4 Less the cost of treasury stock.

3.4.2 S Corporations. - In_the case of an electing small business
corporation, tha. average of the beginning and ending year balances of the sum of
the following entries from Schedule L of the Federal Form 11208, prepared
following generally accepted accounting principles, and as filed by the taxpayer
with the Irnternal Revenue Service for the taxable year:

3.4.2.1 The amount of all common and preferred stock of the

taxpayer; .
3.4.2.2 The amount of paid-in or capital surplus;
3.4.2.2  The amount of retained earnings, appropriated and
unappropriated;
' 3.4.2.4 The amount of shareholders' undistributed taxable
income; ' : :
3.4.2.5 The amount of the accumuiated adjustments accounts;
3.4.2.6 _The amount of the other adjustments account;
3.4.2.7 Less the cost of treasury stock.
3.4.3 Partnerships. ~ In the case of a partnership, the average of

the beginning and ending year balances of the amount or value of partners'
capital accounts from Schedule L of Federal Form 1065, prepared following
accepted accounting principles, and as filed by the taxpayer with the Internal
Revenue Service for the taxable year.

3.4,4 In circumstances where the Schedule L of Federal Form 1120,
1120S or 1065, as filed with the United States Internal Revenue Service, has not
been prepared in accordance with generally accepted accounting principles, the
taxpayer shall file a copy of such Schedule L with the State Tax Department,
adjusted in accordance with. the _requirements of the Tax Commissioner under
Section 11-23-3(b)}(2)(D) of the West Virginia Code, and Section 3.4.5 of these
regulations, if such adjustment is required. The taxpayer shall not be requirad
to file with the West Virginia Tax Department z Schedule L of Federal Form 1120,
1120S or 10565 prepared in accordance with generally accepted accounting
principles, except for the adjustments specified under Section 11-23-3(b)(2)(D)
of the West Virginia Code, and Section 3.4.5 of these regulatfons, If any, for
purposes .of the West Virginia Business Franchise Tax, unless the taxpayer has
filed such Schedule L, prepared in accordance with generally accepted accounting
principles, for faderal fincome tax purposes with the United States Internal
Revenue Service for the taxabie year.

3.4.5 Additional Items in Capital. - The term 'capital” for
purposes of the business . franchise tax includes such adjustments as the Tax
Commissioner deems necessary to properiy reflect capital and such additional
items from the accounts of the +ifaxpayer as the Tax Commissioner may by
regulation prescribe, which fairly represent the net equity of the taxpayer as
defined in accordance with generally accepted accounting principles.
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3.4.86 Allowance for Certain Government Obligations and Obligations

Secured by Residential Property. - As to both corporations and partnerships,

capital must Be muitipiied by a fraction equal to one minus a fraction:

3.4.6.1 . The numerator of which is the average of the monthly
beginning and ending account balances during the taxable year (account balances
to be determined at cost in the same manner as obligations, investments and
loans are reported on Schedule L of the “Federal Form 1120% or Federal Form
1065) of the foTlowing:

- - - - .

3.4.6.1.a Obligations and securities of the United States,
or of any agency, authority, commission ovr instrumentality of the United States.
and any other corporation or entity created under the authority of the United
States Congress for the purpose of implementing or furthering an objective of
national policy; R ' - :

3.4,6.1.a.1 The term “obligation," for purposes of
subssction 3.4.6.1.a, means_a direct obligation of one of the enumerated
antities issued under law for valuable consideration, and includes bonds, notes,
certificates of indebtedness, Treasury bills, and interim certificates issued
for an obligation. It does not include, for example, an overpayment of federal

income %fax.

3.4.6.1.a.2 The term Yobligations and securities of
the United States or any agency, authority, commission cr instrumentality of the
United States and any other corporation or entity created under the authority of
the United States Congress for the purpose of implementing or furthering an
objective of national policy" means securities of any such agency, authoriiy,
commission, instrumentality, corporation or entity; or direct obligations of the
United States . government or any such agency, authority, commission,
instrumentality, corporation or entity whereby any such entity is the obligor.
Obligations or securities for which the federal government or any such agency,
authority, commission, instrumentality, corporation or entity acts as a mere
guarantor, rather than the direct cbligor, shall not constitute obligations or
cacurities of the United States or any such agency, authority, commission,
instrumentality, corporation or entity for purposes of the West Nirginia
business franchise tax_ and these regulations. _ _ o

3.4.6.1.3.3 Example: Financial instruments issued by
private institutions obliged. to make timely payment of principal and interest
which are guaranteed by a federal agency that pledges the full faith and credit
of the United States to guarantee the timely payment of fnterest and principal
;¥ the issuer defaults are not ghbligations of the United States or any agency,
authority, commission or instrumentality of the United States or any corporation
or entity created under the autherity of the United States Congress. = The
federal agency bears only a sécondary and centingent obiigation to pay, and thus
is a guarantor rather than an obligor.

3.4.6.1.b Obligations of the State of West Virginia or any
palitical subdivision of the State of West Virginia;
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3.4.6.1.c Investments - or loans  primarily secured by
mortgages, or deeds of trust, on residentia}ABfopeﬁEgngEEted in the State of

West Virginia and occupied by nontransients;

3.4.6.1.c.1 The term Yresidential property” means an
abode and dwelling for human habitation intended to. be inhabited for a permanent

or indeterminate and lengthy period of time. The term does not include hotels,
motels, inns, motor inns, lodges and similar short-term lodging accommodations,
but does include apartments, condominiums, single family dweliings, multiple
family dwellings, apartment cdmplexes, nursing homes and housing developments.
This term shall include property primarily used as such an._abcde and dwelling
without regard to whether the property is also used for commercial purposes, so
jong as it is primarily used as a residence.

3.4.6.1.c.2 The term "montransient" means natural
persons, rather than corpcrations, who own their rasidence or who have a lease
for their residence which has a primary term of not Tess than ninety (90) days
or such persons who hold a weekly or menthly pericdic tenancy or a tenancy at
will in their residence but who have resided at the residence for a period of
more than eighty-nine {8%9) days.

3.4.6,1.d And Toans primarily secured by a lien or security
agreement on residential property in the form of a mobile home, modular home or
double-wide, Tlocated 1in the State of West Virginia and occupied by
nontransients. . .
- 3.4.6.1.d.1 For purposes of this subsection, the
term "lien or security agreement" shall include a uniform commercial code
security interest agreement. _

3.4.6.1.3 The term "investments or loans primarily secured
by mortgages -or deeds of trust, on vresidential property” shall include
construction loans for the construction of residential properiy so secured.

3.4.6.2 The denominator of which'is the average of the monthly

beginning and ending account balances of the total assets of the taxpayer which
are shown on Scheduie L of the YFederal Ferm 1120,% as filed by the taxpayer
with the Internal Revenue Service or, in the case of partnerships, Schedule L of
Federal Form 1065, as filed by the taxpayer with the Internal Revenue Service,
or in the case of taxpayers not required to file such schedules or forms with
the Internal Revenue Service, the pro forma version thereof,

3.4.6.3 For purpdses of this regulation, the average of the
monthly beginning and ending account balances shall be determined for any given
account by adding the account balance on the first day of the month to the .
account balance on the last day of the month and dividing the resulting sum by
two. The averages resulting from this procedure shall, for each of the twelve
(12} months of the taxahble year, or, in the case of short taxable years for the
number of morths in the taxable year, be added together, and the sum shall then
be divided by twelve (12) in the case of taxable years having twelve (12}
months, or shall be divided by the number of months in the taxable year for
short taxable years. The resulting figure shall be the average of the monthly
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beginning and ending balancs fcr any account described under this Sect1on 3 of
the these regulations.

3.4.6.3.a When a taxpayer maintains reccrds insufficient to
clearly establish the monthly heginning and ending account balances, the average
of the monthly beginning and ending account balances shali be deemed to be zero
unless the taxpayer can ctherwise affirmatively establish to the satisfaction of
the Tax Commwss1oner the amount of the average month]y beginning and ending
account balances.. L , .
3.5 Commercial domicile, - _The term '"commercial domicile" means the
principal place from which the trade or business of the taxpayer is directed or
managed: Provided, That the commercial domicfle of a financial organization,
which is subject to regulation as such, shall be at the place designated as its
principal office WTth its requ1at7ﬂq authorwty

3,51 The term "directed or managed" for purposes of these
regulations shall mean the guidance and control exerted by the executive
of ficers or manager1a1 autherities of a corporaticn over the business affairs of
the corporation. In the case of parent and subsidiary corporations. or other
related or affiliated .corporations, any direction, mznagement, guidance or
control exerted by the executive officers or managerial authorities of parent
corporations over or upon suksidiary corporaticns or the management thereof, or
by the executive officers or manzgerial authorities of related or affiliated
corporations over or upon other related or affiliated corporations or the
maragement thereof, shall not constitute the direction or management of the
corperation for ‘purposes of the West V1rg1n1a business franchise tax or these
regulations.

3.6 Commissioner or Tax Commissicner. - The terms "Commissioner' or "Tax
Commissicner” are used interchangeably in these regulations, and mean the Tax
Commissioner of the State of West Virginia, or his delegate.

3.7 Compensation. = The term "compensation” means wages, salarfes,
commissions and aﬂy other form of remunerat1on pa1d tc employees for persona]
seryices. : ; : _ Lo ‘L

3.8 Corporation. - The term "corporation" includes any corperation, S

corporation, Jjoint- stock ceompany and any association or other organization which
is taxable as a corporation under federal income tax Taws or the income tax laws
of West Virginia, or which is treated as an S corporation under federal income
tax Taw. ' ' ' '

3.8 Delegqate. - The_ferm "delegate" in the phrase "ar his delegate,'" when
used in reference teo the Tax Commissicner, means any officer or employee of the
State Tax Department duly authorized by the Tax Commissicner directly, or
indirectly by one or more redelegations of authority, to perform the functions
mentioned or described in W. Va. Code § 11-23-1 et seg. or these regulations.

3.10 Doing_business. .- _The ferm ﬁdowng business'" means any activity of a
corporation or partnership which enjoys the benefits and protection of the
government and Taws of the State of West Virginfa, except the activities of

agriculture and farming.
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3.10.1 For purposes .of these regulations, ~the terms "agriculture"
and "farming" shall mean the production of food, fiber, and woodland products
(but not timbering activity) by means of cultivation, tillage of the soil and by
the conduct of animal, livestock, dairy, apiary, equine or poultry husbandry,
horticultural, or any other plant or animal production activity and all farm
practices related, usual or incidental thereto, including the storage, packing,
shipping and marketing of agricultural or farm products, but not including any
manufacturing, milling or processing of such products by persons other than the
producer thereof. ' '

3,10.2 The activities of agriculture and farming shall mean such
activities, as defined herein, occurring on not less than five (5) acres of land
and the improvements thereon, used in the aforementioned activities, and shall
mean only such agriculture and farming activities resulting in the production of
at least one thousand dollars ($1,000.00) of agriculture or farming products per
annum through the conduct of the business of farming as the principal activity
of the corporaticn or partnership in the manner dascribed in Section ten,
Article one-a, Chapter eleven of the West Virginia Code and the regulations
relatad thereto. o

3.11 Domestic corporation. - The term '"domesiic corporation’ means a
corporation organized under the law$ of the State of West Virginia, and certain
corporations organized under the laws of the State of Virginia before the
twentieth day of June, 1863. Every other corporation is a foreign corporation.

3.12 Federal Form 1120. - The term "Federal Form 1120" means the annual
foederal income tax return of any corporation made pursuant to the United States
Internal Revenue Code of 1986, as amended, or in successor provisions of the
Jaws of the United States in respect to the taxable income of a corporation, and
filed with the Federal Internal Revenue Service. In the case of a corporation
that elects to file a federal income tax return as part of an affiliated group,
but files as a ‘separate corporation under the Business Franchise Tax Act, then
as to such corporation, the term '"Federal Form 1120" means the pro forma Federal
Form 1120. In the case of .S corporations, the term "Federal Form 1120" means
Federal Ferm 1120S. B .

3.12.1 For purposes of the West Virginia business franchise tax and
these regulations, the term "Federal Form 1120" shall mean a pro forma Federal
Form 1120 for those corporations not required by federal law to file a Federal
Form 1120. . .. __ .. ___

3.12.2 The term “Schedule L of Federal Form 1120" shall mean the
balance sheet required to be filed with the foederal income tax return, whether
designated Schedule L or otherwise. For those corporations not required by
faderal law to file a "Federal Form 1120" or a balance sheet, whether designated
Schedule L or otherwise, with their federal income tax vreturn, the term
tSchedule L of Federal Form 1128" shall mean the pro forma Schedule L of Federal
Form 1120.7 - cm Tt T e - - R

3.13 Federal Form 1055, -.The term "Federal Form 1085" means the annual
federal income tax return or filing of & partnership made pursuant to Section
6031 of the United States. Internal Revenue Code of 1986, .as amended, or

renumbered, or in successor provisicns of the Tlaws of the Unfted States in
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respect to the income of a partnership, and filed with the Internal Revenue
Servyice. . . . : LT I ooz ' o '

3.13.1 For purposes of the West Virginia business franchise tax and
these regulations, the term "Federal Form 10657 shall mean a pro forma Federal
Form 1065 for those partnerships not required by federal law to file a Federal
Form 1065. — ol o

3.13.2 The term "Schedule L.of Federzl Form 1065" shall mean the
balance sheet required to be filed with the federal partnership tax return or
filing, whether designated Schedule L or otherwise. For those partnerships not
required by federal law to file a Federal Form 1065 or a balance sheet, whether
designated Schedule L or otherwise, with their federal partnership return, the
torm "Schedule L of Federal Form 1065" shall mean the pro forma Schedule L of
Federal Form 1065. L

3.14 Fiduciary. - The term "fiduciary" means, and includes, a guardian,

trustee, executor, administrater, receiver, conservator o¥ any person acting in
any fiduciary capacity for any person.

3.15 Financial organization. — The term “financial organization” fnectudes
any- banks- banking- associations— trust- company;- fAdastriaT- foan- company;- smait
loan- sompany- of— licensees- buitding- and- can- associationy- savings- and- toan
assoc%at%on;~F+nance-company;-+nvestment-company;-+nvestment~broker-or—dea%er:
and-any-other-s+m++ar-bus+ne;s-organ%zat%on;:gtf+east—nfnety*f@Si—percent-of—the
assate— af- which- cansist- of- $ntangible- personai-property;- and- at- feast-ninety
&98}-percent-of~the-g?oss-rece%pts-of~wh+ch—ccn3+st—of—d+v+dends;-+nterest—and
other-charges-derived-from-the-use-of-money-or-credst_means:

3.15.1 A holding company or a subsidiary thereof. As used in this
section "holding company” means a corporation registered under the federal bank
holding company act of 1956 or registered as a savings and loan holding company
other than a diversified savings and joan nolding company (as defined in section
408{2)(1)(F) of the Federal National Housing Act (12 U.S.C. 1730(a}(1)(F)); '

3.15.2 A requlated financial corporation or a subsidiary thereof.

As used in this section "regulated financial corporation” means:

3.15.2.1 An institution, the deposits, shares or accounts of
which_are insured under the Federal Deposit Insdrance Act, or by the Federal
Savings and Loan Insurance Corpgoration; =~ = = - B

3.15.2.2 "An institution that is a member of a federal home loan

Eank;

3.15.2.3 Any other bank or thrift institution incorporated or

organized under the laws of a state that is engaged ip the business of receiving
deposits; : : = e e .

e — - - S ==

3.15.2.4 A credit union_incorporated and organized under the
laws of this state; - - T
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3.15.2.5 A produgtion credit assocfation organized under i2
U.S.C. Zoyl; A B s T s TE N

3.15.2.6 A corporation orqaqi;qupQQQr_1ELQ:ST§. 611 through 631

(an Edqe Act corporatwon) O‘r’

SEmrwl T Toemew o FSTAN TR Db Ete = -

3.15.2.7 A federal or state agency or branch of foreign bank (as

defined in 12 U.S.C. 3101); or

P L I L TR

3.15.3 A _corporation which derives more than fifty percent of 115_

gross business income from one or more “of the fo?1ow1nq act1v1t1es

32.15.3.1 Making, acguiring, selling or seérvicing loans  or

extensions of credit. Loans and extensions of—cred1t 1nc1ude

3.15.3.1.1  Secured or unsecured congumgrr1oan§;

3.15.3.1.2 _Installment ooligations;

3.15.3.1.3  Mortgages or other foans secured by read
estate or tangibie personal property; . o ‘ )

3.15.3.1.4 ~ Credit card loans; __ i

3.15.3.1.% Secured and unsecyred commercial loans of any
type; and - 7 == f*;_ .

3.15.3.1.6 _  Loans arising fin factoring.

3.15.3.2 leasing or acting as an _agent, broker or advisor 'n

connection with leasing real and persona? nroperty “that s the economig

equivalent of an extension of credit (as defined by the Federg] Reserve Board in
12 C.F.R._225.25(B)(5)). -

3,15.3.3 Operating a credit card business.

3.15.3.4 Rendering estate or trust services. . ..

3.15.3.5 Receiving, maintaining or otherwise handling deposits.

3.15.3.6 Engaging in_any cther activity with an economic effect

comparable to those _activities described in  Section 3. 15 3.1, 3.35.3.2,

3.15.3.3, 3.15.3.4 or 3.15.3.5 of the requlations. o

3.16 Fiscal ye - The term "fiscal year" means an accounting period of
twelve (12) months end1ng on any day other than the last day of December, and on
the basis of which the taxpayer fis requ1red to report for federal income tax
purposes, _ .

3.17 Includes and including. - The terms "includes" and "including" when
used in a definition contained 1n_th15 art1c1e 5ha11 not be deemed tc exclude

other things otharwise within the meaning of the term being defined.
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3.18 Parent and subsidiary-.corporation. = A '"parent corporation" s a
corporation which owns, directly or indirectly, on average during the taxable
year more than fifty percent (50%) of the stock of a1l classes of ‘ancther
corperation. A corperation which is so-owned by a parent corporation is defined
to be a M"subsidiary corporation.”" The types of ownership interest which will
qualify corporations as parent and subsidiary corporations shall include direct
and indirect ownership interests among members of the same controlled group as
defined 4in Section 287(f)(1) of the United States Revenue Code of 1986, as
amended. LT L T s S :

-

3.19 Partnership _and partner. _- The_ term_ 'partnership" includes =z
syndicate, group, pocol, Jjoint venture, or other ‘unincorporated organ1zatton
through or by means cof which any busmness financial operation or venture is
carried on, and which 1is net a trust or estate, a corporation or a sole
proprietorshipr "or an unincorporated organization which, under Section 761 of
the Internal Revenue Code of 1986, as amandad, is noi treated as a partnership
for the taxable year for Tfederal income tax purposes. The term "partner®
includes - a member Jin such & syndicate, group, pool, Joint venture or

organization which is a partnarship.

3.19.1. The term partnership" and the term '"partner" shall nct
include any Joint venture oy Joint venturer that has elected under Section 761
of the United States InternaT Revenue Code _not to report as a partnersh1p for
federal incoms tax purposes. ' "

3.19.2 The . term Mpartner," |'corporate partner" or the term
"parent-partner” means and_ includes _a corporation owning an interest in a
partnership as a general or limited partner.

3.20 Person. - The term "person” includes any corpcration or partnarship.

3.21 Pro_forma return. = The term "pro forma return," when used in these
regulaticns, means the return which a taxpayer would have filed with the
Internal Revenue Service had it not elected to file as part of a consolidated
group for federal income tax purposes,

3.21.1 Pro forma statements, forms, schedules or documents. = The
term "pro forma' when appiied to statements, forms, schedules or documents means
that statement, form, schedule or document drawn up or drafted to conform to the
applicable rules, regulations, informational requirements and format for the
statement, form, schedule or document upon which the pro forma statement, form,
schedule or document s to be based as if the taxpayer were required to file
such statement, form, schedule or document for federal income tax purposes and
in accordance with federal income tax Taw.

3.22 Sales. - The term "sales” means . U,.,g_mg_s._r_eceipts of the tfaxpayer
which zre "business income,™

ns &
as defined in these regulations.

3.23 State. - The term "state" means a. state of the United States, the
District of Columbisa, the Commonwealth of Puerio Rico, or any territory or
pessession of  the 'Un1ted Statesr .and any foreign country or political
subdivision therecof.

10
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3.2¢4 Stock. = The term "stock" includes. shares in a corporation,
association or joint stock company. The term does not include nonvoting stock
which is Timited and preferred as to dividends, or treasury stock. The term
"stock owned by a corporatien” shall include stock owned directly by such

corporation and steck which is subject to_an opticn to acquire stock.

3.25 Taxable year. =-- The term 'taxable year" means the calendar year, or
the fiscal year ending dur1ng such calendar year, upon the basis of which the
taxpayer's tax liability is computed under the Business Franchise Tax Act. The
term "taxable year" means, in the case of a return made for a fractional part of =
a year (short taxable year) under the provisions of the Business Franchise Tax
Act, or under these regulaticns, the peried for which such return is made.

3.25.1 The term "taxable year for federal income tax purposes" or
the term "f{ling year feor feéderal income tax purposes’ means the fiscal or
calendar year for which the taxpayer is required fto report for federal income
tax purposes in accordance with federal income tax law for purpeses of the
annual federal income tax return or for purposes of federal informational

returns. - T = = R

3.26 Taxable in another state. - The_term "taxable .in another state" for
purpcses of apportionment under Section 110-23-5 of these regulations means
those circumstances where a taxpayer:

3.26.1 Is subject to a net income tax, a franchise tax measured by
net income, & franchise tax for the privilege of doing busfness or a corporate
stock tax ip such other state; or

3.26.2 Would be subject to a net incomz tax if such other state
imposad such a tax. T T o L . )

3.27 Taxpayer. - The term "tawxpayer" means_any person as defined in these

regulations subject to the tax imposed by W. Va. Code § 11-23-1 et seq.

3.28 This Code. - The term "this code" means the code of West Virginia,
one thousand nine hundred thirty-cne, as amended.

3.29 This State. - The term "this State" means the State of West Virginia.

3.30 Tréasury stock. - The term '"treasury stock” means shares of a

corporation which have been issued and have been subsequently acquired by and
belong to such corporation, and have not been cancelled or restored to the
status of authorized but unissued shares. Treasury stock is deemed tc be issued
shares, but not outstanding sharas.

3.31 W._Va. Code. - The term "W. Va. Code™ means the Code of West Virginia
of 1931, as amended. , '

3.32 Meaning of terms. - _Any term used in_these regulations shall have the
same meaning as when used in a compa“ab1e context in the laws of the United
States relating to federal income taxes, unless a different meaning is clearly
required by the context or by definition in these regulations. Any reference in
thesz regulations to the laws of the United States, or tc the Internal Revenue

11
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Code or to the federa]_income tax law shall mean the provisions of the laws of
the United States relating to the determination of income for federal income tax
purposes. ATl amendments made to the _Jaws. of the United States pricr fo
January 1, 1989_shall be given effect in determining taxes imposed by the
Business Franchise Tax Act for the tax period beginning January 1, 1388. No
amendment to Taws of the United States made after December 31, 1988 shall be
given effect unless superseding West Virginia statutory law shali have been
passed giving effect to such amendments for purposes of the West Virginia

Business Franchise Tax Act. e e

,,,,,, . - - e e cl mmmmemmma ——me e e .

§ 110-23-4. Tax Base Determined. =

4.1 The tax base of a taxpayer, for purposas of the busiress franchise
tax, is the taxpayer's "capital," as defined .in these regulations and as
adjusted in accordance with W. Va. Code _§ 11-23-3 and Section 3.4 of these
regulations. - : :

4.2 If the taxpaver is also taxable in another state as defined in Secticon
110-23-3 of these regulations, then the tax base of the taxpayer shall be its
"capital," as defined in W. Va. Code § 11-23-3 and Section 3.4 of these
regulations, multiplied by the said taxpayer'’s apportionment fraction determined
under W. Va, Code § 11-23-5 and Section 110-23-5 of these regulations.

§ 110-23-5. Apportionment Of Tax Base.

5.1 A taxpayer subject to the business franchise tax which is also taxable
in another state shall apportion its tax base to the State of West Virginia by
multiplying its tax base by a fraction, the numerator of which is the sum of jits
property factor, plus the payroll factor, plus two times the sales factor, all
of which shall be determined 9in accordance with this Section, and the
denominator of which is four. However, when the denominator of one or mors of
the facters is zerc, the denominator of the apportionment formuia fraction shall
be decreased by the number of factors having a denominator of zero. In the case
of a sales factor which has a denomfnator of zero the apportionment fraction
denominator shall be decreased by two.

5.2 Property factor. - The property factor is a fraction, the numerator of
which is the average vajue of the taxpayer’s real and tangible perscnal property
owned or rented and used by it inm this State during the texable year, and the
denominator of which is the average value of all real and tangibie personal
property owned or rented by the taxpayer and used by 1t during the taxable year,
which is reported on Schedule L of UFederal Form 1123,% or Schedule L of Federal
Form 1065 for partnerships, plus the average value of all real and tangibie

personal property ledsed and used by the faxpayer cduring the taxable year.

5.3 Value of property. - Property ownad by the taxpayer shall be valued at
its original cost, .adjusted by subsequent capital additions or Tmprovements
thereto and partial dispesition thereof, by vreason of sale, exchange,
abandonment, etc.: Provided, That where records of original cost are unavailable
or cannot be cbtained without unreasonabie expense, property shall be valued at
original cost as determined under Section 5.3.3 of these regulations. Property
rented by the taxpayer from others shall be valued at eight times the net annual
rental rats. Net annual rental rate s the annual rental pafid, directly or

12
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indirectly, by the taxpayer, or for its benefit, in money or other consideration
for the use of the property and includes:

5.32.1 . Any amount payable for the use of real or tangible personal
property, or any part thereof, whether designated as a fixed sum of money or as
a percentage of sales, profits or otherwise;

5.3.2  Any amount payable as additional rent or in Tieu of rents,
such as interest, taxes, insurance, repairs or any other. items which are
required to be paid by the terms of the lease or other arrangement, not
including amounts paid as service charges, such as utilities, janitor services,
etc.  If a payment includes. rent and other charges unsegregated, the amount of
rent shall be determined by consideration of the relative values of the rent and

the other iJtems. The term "rent" does not include incidental day-to-day
expenses such as hotel or motel accommodations, daily rental of automebiles,
atc. } e el aile .

5.3.2.1 Example 1: A taxpayer, pursuant to the terms of 2
lease, pays the lessor twelve thousand dellars ($12,000) a year rent plus taxes
in the amount of two thousand dollars ($2,000) and interest on a mortgage in the
amount of one thousand do?iars (Sl OOU) The amount of rent is fifteen thousand
doliars ($15,0060). ' o S ‘

Example 2: A taxpayer stores part of its inventory in
a public warehouse. The total charge for the year was one thousand deilars
($1,000), of which seven hundred dollars (3700) was expressly for the use of .
storage. space ‘and three _hundred .dollars. ($300) of which was expressiy for
inventory, dinsurance, handling and shipping charges, and C.0.D. collections.
The annual rent is seven hundred dollars ($700).

Shipping and handiing charges and C.0.D. charges would be for transactions
entirely unrelated %o the Tlease of storage space, and would not constitute
consideration for use of the leased storage space. The cost of insurance on the
Tessee's property is not a responswb1?1ty of the Jessor of the building, and
does not relate.to the leased storage space. Had the insurance fee been for
insurance on the warehouse building paid pursuant fo the lease, rather than for
the lessee's inventory, it would have than related to the lsased property and
would have been a payment of an obligation of the lessor pursuant fo a lease.
It wolld then constitute consideration paid for use .of the storage space, and
would gualify as rent under this Section._

5.3.3. Movable property. - The value of movable tangible personal
property used both within and without this state shall be included in the
numerator to the extent of its utilizatiop in this state. The extent of such
utilization shall_be determined by mu1t1pTy1nq the or1g1na1 cost of such

property by a fraction, the numerator of which is the number of days of physical
location of the Droperty in this state during the taxable period, and the
deneminator of wh1ch is the number of days of physical Tocaticn of the property

everywhere during the taxable vear. Lhe number of days of phys1ca1 Jocation of

the property may be determined on _a statistical basis or_by such other

reasonable method acceptable to the Tax Comm1sswpner

™ . LafTl . oami - -
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5.2.4 . VWhere recoerds of  the original cost cof property are not
available, property shall be valued at original cost. The determination c¢f

original cost shall be made by determining the fair market valus of the property
on the date of acguisition.

5.4 Leasehold improvements. - Leasehold improvements shall, for the
purposes of the property factor, be treated as property owned by the Tessee
regardless of whether the lessee is entitled to remove the improvements or the
improvements revert to the Jessor upon expiration of the lease.  Leasehold

improvements shall be inciuded in the property factor at their original cost.

5.5 Average value of property. - The average value of property shall be
determined by averaging the values at the beginning and ending of the taxable
year: Provided, That the Tax Commissioner may require the averaging of monthly
values during the taxable year if substantial fluctuations in the values of the
property exist during the taxable year or where property is acquired after the
beginning of the taxable year, or is disposed of, or for which the rental

contract ceases, before the end of the taxable year.

5.6 Payroll factor, - The payroll factor is a fraction, the numerator of
which is the total compensation paid in the State of West Virginia during the
taxable year by the taxpayer, and the denominater of which is the %otz
compensation pafd by the taxpayer during the taxable year as shown on the
taxpayer's federal fncome tax form return as filed with the Internal Revenue
Service, as reflécted in the schedule of wages and salaries and that portion of
cost of goods sold which reflects compensation, or &s shown on a pro forma

return.

5.7 Compensation. =~ The_ term "compensation" means wages, salaries,
commissions and any other form of remuneration paid fo empioyees for personal
seryices. Payments made to an independent contracter or to any other person not
properly classifiable as an employee shall be excluded. Only the amounts paid
directly to employses shall be included in the payrcll factor. Amounts which
are considered paid directly to employees include the value of board, rent,
housing, lodging, and cther benefits or services furnished to emplioyees by the
taxpayer in vreturn for personal services, provided such amounts constitute
income to the recipient for federal income tax purposes. L

5.8 Employée. - Tha ferm "employee" means:
5.8.1 Any officer of a corporation; or
5,8.2 °  Any individual who, under the wusual commen Taw rules

applicable in determining the empleoyer/employee relationship, has the status of
an employee. e : S s me= = :

5.9 Compensation paid in this State. - Compensation fs paid in this State

i - =

5.9.1 " The employee's service s performed entirely within this
State; o ' '
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5.9.2 The employee's service is performed beth within and outside
of this State, but the service performed outside of this State is incidental to
the individual's service within this State. The word "incidental" means any
service which is temporary or transitory in nature, or which is rendered in
connection with an isolated transaction; or

5.9.3 Some of the service s performed in the State of West .
Yirginia and:

5,9.3.1 The employee's base of operations or, if there is no
base of operations, the place from which the service is directed or controlled
is in the Stats of West Virginia, or

5.9.3.2 The base of operations or the place from which the
service is directed or controlled is net in any state in which some pari of the
service is performed, but the employee's residence is in the State of West
Virginia. The term "base of operations" means the _place. of more or less
permanent nature from which the employee starts his work and to which he
customarily returns in order to receive finstructions from the taxpayer or
communications from his customers or other persons or fo replenish stock or
other materials, repair equipment, or perform any other functicns necessary to
the exercise of his trade or profession at some other point or points. The term
"hlace from which the service is directed or controlled" refers to the place
from which the power to direct or control is exercised by the taxpayer.

5.10 Sales factor. - The sales factor is a fraction, the numerator of which
is the gross_receipts of the taxpayer derived from transactions and activity in
the regular course of its trade or business in the State of West Virginia during
the taxable year, less returns and allowances. Ihe denominator of the fraction
is the total gross receipts derived by the taxpayer from transactions and
activity in the regular course of its trade or business, and refiected in its
gross income reported and as appearing on the taxpayer's YFederal Form 1120% or
Federal Form 1065, and consisting of those certain pertinent portions of the
gross income elements set forth.  Provided, That if either the numerator or the
denominator includes interest or dividends from obligations of the United States
government which are exempt from taxation by this state, the amount of such
interest and dividends, 1f_any, shall be subtracted from the numerator or

denominator in which it is included. L

5.10.1 For purposes of these vregulations,  the term "gross
receipts,” shall mean gross income, not gross profit, and no reduction for cost
of goods sold or other expenses or decreases in the amount of gross receipts
shall be permitted in the determination of the sales Tactor.

5.11 Allocation of sales of tangible personal property. - Sales of tangible
personal property are fn the State of West Virginia 7f: -

5.11.1 The preoperty is detivered-or-shipped-to-a received in this
state by the purchaser, other than the United States .government, within-the

tate-of-West-Yirginia regardless of the f.o.b, point or other conditions of the
saley= or. I "the case of delivery by common carrier or other means of
transportation, the place &t which such property 3is ultimately received after
all transportation has peen completed shall be considered as the place at which

P ————— -
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such property is received by the purchaser. Direct. delivery in this state,
cther than for ourposes of transportation, to a person or firm designated by Lhe

purchaser, constitutes delivery to the burchaser in this state, and divect
delivery outside this state to a person or firm designated by the purchaser does

7ot censtitute delivery o the purchaser in this state, regardless of where
title passes or other conditions of sale; oF S :

5.11.2 The property is shipped from an office, store, warehouse,
factory or other place of storage in the State of West Virginia, and~

5r33-2-% The the purchaser is the United States government, or;

5-33-2-f--FThe~ taxpayer- ts— not- taxabie- in- the- state- of- the
purchasers

5.11.3 A1l other sales of tangible personal property detivered or
shipped to a purchaser within a state in which the taxpayer is not taxed as
defined in W. VYa. Code § 11-24-7(b) shall be excluded from the denominator of
the sales factor. _ ' ‘ R '

5.12 Allocation of other sales. - Sales, other than sales of tangible
personal property, are in the State of West Virginia if:

5.12.1 The income producing activity fis performed in the State of
West Virginia; or - )

5.12.2 The ~income producing activity is performed both in and
outside the State of West Virginia and a greater portion of the income producing
activity is performed in the State of West Virginia than in any other state,
based on costs of performancer; orv

5.12.3 The sale constitutes business inccme to the taxpayer, or the
taxpayer is a financial organization not haying Its commercial domicile in this

state, and in efther case the sale is a receipt described as attributable to
this state in W. Va. Code § 11-23-5a. ) ) C :

5.13 Income-producing activity., =-- The term "income-producing activity"
applies to each separate item of Trcome and means the transactions and activity
directly engaged in by the taxpayer in the reguiar course of its trade or
business- for the ultimate purpose of obtaining gain or profit. Such activity |
does nrot include transactions and activities performed on behalf of the
taxpayer, such 25 those conducted on its behalf by an_independent contractor.

TTrcome-producing activity" includes, but is not limited to, the following:

5.13.1.. The rendering of personal  services Dy employees with
utilization of tangible and intangible property by the taxpayer in performing &

service;

5.13.2  The sale, rental leasing, licensing or other use of real
property; : ' -

5.13.3 The sale, rental. leasing, 7icensing or other use of
tangiblie persona] property: or ‘ S L
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5.13.4 - The sale. licensing_or other uss of intangible personal
property. The mere holding of intangible personal property is not, itself, an
income-producing activity; Provided, That the conduct of the business of a
financial organization shall constitute an income-producing activity, o

5,14 Cost of performance. -- The term "cost of performance"” means dirsct
costs determined in_a_manner consistent with generally accepted accounting

principies and in_accordance with accepted conditicns or practices in the %rade

or business of the taxpayer.

E-33 5.15 Other methods of allecation.”

5+13-% 5.15.1  General. - If the statutory formula Tor
appertionment of the tax base, as outlined above, and imposed under W. Va. Code
§ 11-23-5(a) and section 5.1 of these regulations, does nct Tairly represent the
extent of the taxpayer's pusinass activities in the State of West Virginia, the
taxpayer may petition for, or the Tax Commissioner may reguire, in respect to

all or any part of the taxpayer's business activities, if reasonablie:

5-33-3-31 5.15.1.1 Separate accounting;
5-33-1-# 5.15.1.2 The exclusion of one of the factors;

5-3374-3 5,15.1.3  The inclusion of one or mors additional
factors which will fairly represent the taxpayer’s business activity in the
State of West Virginiz; or

5-33-3-4 5.15.1.4 The employment of any other method to
offectuate an equitable allocation or apportionment of the taxpaggr‘s tax base.

5-33-2 5.15.2 A taxpayer desiring to use another method of
allocation or apportionment to determine taxable "capital® must file its
petition no Tlater than the due date of the annual return for_ the taxable year
for which the alternative method is requested (determined without regard to any

ewtension of time for filing). Tn-which-such-other-method-witi-be-useds

5.15.2.1 The _petition shall dinclude a statement of the
petitioner's objections and of such alternative method of allocation or
apportionment as it believes to be proper under the circumstances with _such
detail and proof as_the Tax Commissigner may require. T

5-13-3 5.15.3 Burden of proof. - In any administrative or
judicial proceeding, in which employment of cne of the methods of allocation or
apportionment provided for in Section 5ri3-% 5.15.1 is sought, on the ground
that the statutory apportionment formula described in W. Va. Code § 11-23-5(z)
and Section 5.1 of these regulations does not fairly represent the extent of the
taxpayer's business activities in the State of West Virginia, the burden of
proof shall: ' :

5-33-3-3 5.15.3.1 If the Tax Commissioner seeks employment of
ona of such methods, be on the Tax Commissioner, or T )
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5-313-3-2 5.15.3.2 . 1f the taxpayer seeks employment of one of
such other methods, be on the taxpayer. '

5.15.4 For taxable years beginning on or after January 1. 1991, and
notwithstanding any other provisions of W. Va. Code § 11-23-5 and this_ section
5.15 and the subsections thereof of these requlations, financial organizatiens
shall Use only the special apportionment rules set forth in W. Va. Code

§ 11-73-5a and Section 5a and the subsections thereof of these regufations.

§ 110~23-ba Special Apportionment Rules —- Financial Organizations Effective
for Taxable Years Beginning on or After January 1, 1391. B '

5a.l General. -- The West Virginia legislature has found that the general
formula_set forth in W. Va. Code § 11-25-5 for apportioning the tax base of
corporations and partnerships taxabie in this state as well as in another state
is inappropriate for use by financial organjzations due to the particular
characteristics of those organizations and the manner in which their business is
conducted. Accordingly, the general formula set forth in W. Va. Code § 11-23-5
may not be used to apportion the tax base of such financial organizations, and
financia] organizations are required to use _only the apportionment formula and

methods set forth in W. Va, Cede § 11-23-5a.

5a.2 Financial organizations with business activities partially within and

partially without this state. -- A financial organization not haying its

commercial domicile in West Virginia snhall apportion fts tax base to this state

as provided in W. Va. Code § 11-23-5a and this section 5a of these regulations
hereof if it regularly engages in business in this state.

and the subsesctions &

5a.2.1  Nexus presumptions and exclusfons. == A financial

organization fs presumed to be requiarly engaging in business in this state if
during any year it obtains or solicits business with twenty or more persons
within this state, or if the sum of the value of its gross receipts attributable
to sources .in this state equals or exceeds one hundred thousand dollars.
Howaver, gross receipts from the following types of property (as_well as those
contacts with this state reaspnably and exclusively reguired to. evaluate and
complete the scquisition or dispositign of the property, the servicing of the
broperty or the income from it. the collection of fncome from the property. or

the acquisition or liguidation of collateral relating to the property) shall not
be a factor in determining whether the owner is engaging in busipess in this

state: ) .

£a.2.1.1 An interest in a real estate mortgage invesiment
conduit, 2 real estate investment trust, or a requlated investiment companys

52.2.1.2 An interest in a lcan backed security representing
qwnership or _participation in a pool of promissory notes or certificates of
interest that provide for payments in relatfon to payments or reasonable

projections of payments on the notes or certificates;

5a.2.1.3 An interest in a loan or other asset from which the
interest is aitributed to a consuymer loan, a commercial lcan or a_ secured
commercial loan, and in which the payment obligations were solicited and entered
into by & person that is indespendent, and not acting on behalf, of the owner; '
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52.2.1.47 An interest in _the right to service or collect income
from a loan or other asset fram which interest on the lecan is attributed as a
loan described in Section 5a3.2.1.3 of these regulations, and in which the
pzyment obligations were soifcited and entered intc by a person that is
independent, and not aczting on behalf of the owner; zand

5a.2.1.5 Any amounts held in an escrow or trust account with
respect to property described above.

Ba,?.? Definitions. =— For purposes of this section 5a.2 and the
subsections thereof of these requiations:

5a.2.2.1 "Deposit" means:

5.2.2.1.1 Tha unpaid balance of nmoney or its equivaient
received or held by a2 financial organization in the usual course of business and
for which it has given or its is obligated to give credit, sither conditionally
or unconditionally, to a commercial, checking, savings, time or thrift account
whether or not advance notice is reguired to withdraw the credit funds, or which
is evidenced by a certificate of deposit, thrift certificate, investment
certificate, or certificate of indebtedness, or other similar name, or a check
of draft drawn against a deposit account and certified by the financial
organization, or a letter of credit or a traveler's check on which the financial
organization is primarily 1iable: Frovided, That without 1limiting the
generality of the term "money or its squivalent", any such account or insirument
must be regarded as evyidencing the receipt of the equivalent of money when
credited or issued in exchange for checks or drafts or for a promissory note
upon which the person obtaining any such credit or instrument is primarily or
secondarily 1iable or for a charge against a deposit account or in settlement of
checks, drafts or other instruments forwarded to such bank for coliection;

58.2.2.1.2 Trust  funds received or held by such
financial organization, whether held 1in the +trust department or held or
deposited in any other department of such financial organization:

£a.2.2.1.3 Money received or held by a f{inancial
organization or the credit given feor money or iis eguivalent received or held by
a financial organizatfon in the usual course of business for a special or
specific purpose, regardless of the legal relationship thereby established,
including, without being limited to, escrow furnds, funds held as security for an
obligation dus the finangial. organization or cther (inciuding funds held as
dealers reserves) or for securities lsaned by the financial grganization,_ funds
deposited by a debtor to meet maturing cbligations, funds deposited as advance
payment on subscriptions to United States Government securities, funds heid for
distribution or purchase of securities, funds held to meet its acceptances or
Tetters of credit, and withheld taxes: Provided, That there shall not be
fncluded funds which are received by the financial organization for immediate
application to the vreduction of an indebtedness to the receiving financial
organization, or under condition that the receipt ihereof immediately reduces or
extinguishes such an indebtedness:; _ L -

Fa.2.2.1.4 Qutstanding drafts (including advice or
authorization *to charge a financial organization's balance in anoiher such
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organization), cashier's checks, money orders, or other officer's checks issued
in the usual course of bus1ness_f9r any purpose, but noi including those issued

in payment for services, dividends or purchases or other costs or expenses of
the financial orqanization itself; and

53.2.2.1.5 Money _or its equivalent held as a credit
balance by a financial organization on behalf of its customer if such entity s
engaged in soliciting and holding such balances in the requiar course of its
business. : : '

3

55.2.2.2 "Sales" means: For purposes of apportionment, the

"sgles" of 2 financial pgrganizaticn shall mean the gross receipts described in

the gross receipts factor in this section 5a and the subsections thereof of

these regulations, regardiess of their source.

5a.2.3 Commercial domicile ~ apportionment or credit. -—- Financial
organizations which do not have their commercial domicile in West Virginia shall
use the apporitionment rules set forth in W. Va. Code 11-23-53 and this section
Ea of these requlations. Financial organizations with their commercial domicile

in West Virginia may not appertion their tax base, but shall allocate all

capital to West Virginia without apportionment: Provided, That any financial
organizations with their commercial domicile in Wsst Vqu1n1a shall be allowed

the credit against their business franchise tax Tiability_ set forth in W Va.

Code § 11-23-27.

5a.2.4  Apportionment ruies. --

5a.2.4.1 General Method. ~-- If a financial organization not
having fts commercial domicile in this state is engaging in business both within

and without this state, the portion of its capital attributable to such

business, which is derived from sources within this state, shall be determined
by apportionment in accordance with W. Va. Code § 11-23-5a(b) and this secticn

52.2.4.1 of these regqulations. The apportioned capital shall be determined by

multiplying capital by the special qross receipts factor as defined in section

5a.2.4.2 and the subsecticns thereof of these regqulations. Neither the

numerator nor the denominator of the gross receipts factor shall include |

receipts from obligations described in W. Va. Code § 11-24-6(f)(13(A),(B),(C)
and (D). : -

ba.2.4.2 Special gross receipts factor. -- The gross receipts factor
is a fractjon, the numerater of which is the total gross receipts of the

taxpayer from sources within this state during the taxable year and the

denominator of which i{s the total gross receipis of the taxpayer wherever earned

during the taxabla year.

fa.2.4.2.1 Numerator. -— The numerator of the gross receipts

factor shall include, in addition to items otherwise includable in the sales

factor under W. Va. Code § 11-23-5, the follewing:

5a.Z7.4.2.1.1 Gross receipts from the lezse or rental

of real or tangible perscnal property (whether as ihe econcmic equivalent of an

extension of credit or otherwise) if the property is located in this state;
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5z.2.4.2.1.2 Interest income and other receipts from
assets in the nature of loans which are secured primariiy by real estate or
tangible personal property if such security property is Jocated in this state.
In_the event that such security property is also Jlocated in one or more ‘other
states, such receipts shall be presumed to be from sources within this state,
subject to rebuttal bassd upon factors described in rules to De promulgated by
the Tax Comm1ss1oner including the factor that the proceeds of any such loans

ware app?1ed and used by the borrower entirely outside of this state:

52.2.4.2.1.3 _Interest income and other receipts from
consumar loans which are unsecured or are secured by intangible property that
are made to residents of this state, whether at a place of business, by
traveling lcan_officer. by mail, by telephone or other electronic means or
otherwiss; :

5a.2.4.2.1.4 Interest income and other receipts from
commercial loans and instaiiment obJigations which are unsecursd or are secured
by intangible property if and to the extent that the borrower or debtor is _a
resident of or is domiciled in this state: Provided, That such receipts are
presumed to be from sources in this state and such presumption may be overcome
by reference to factors described in rules %o be opromulgated by the Tax

Commissioner, inciuding the factor that the proceeds of any such loans were
applied and used by the borrower entirely outside of this state;

53.2.4.2.1.5 Interest income and other recaipts from
a_financial organization's synd1catwon and participation Joans, under the ruies
set forth in sections 5a.2.4.2.1,1 through 5a.2.4.2.13. 4 above:

5a.2.4.2.1.86 Interest income and other receipts,
including service charges, from financial institution credit card and travel and
entertainment credit card receivables and credit card ho! ders' fees if the
borrower or debtor is a resident of this state or if the billings for any such

receipts are requ]arTy sent to an address in this state;

5a.2.4.2.1.7 Mevrchant discount incoms derived from
financial institution credit card holder transactions with a merchant located in
this state. In the case of merchants located within and without this state,
only receipts_ from nerchant discounts attributable to sales made from locations
within this state shall be attributed %o this state. I% shall be presumed,

subject to rebuttal, that the location of a merchant is the address shown on the
inveice submitted by_;he_mgrchgpt to the taxpayev;

52.2.4.2.1.8 Gross receipts from the performance of
services which are attributed to ihis state iT:

5a.2.4.2.1.8.1 The service receipts are
lcan-related fees, including loan serv1c1nq fees, and the borrower resides in
this state; except that, at the taxpayer' s e]ectaon receipts frem loan-related
fees which are either: (a) "Pooled" or aggregated for collective financial
accounting treatment: or (b)) manually written as non-recurring extraordinary
charges to be processed directly to the general ledger may either be attribuied
to _a state based upon the borrower's residences or upon the ratioc that total
interest sources tc that state bears to total interest from all sSOUrcCes;
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5a.2.4.2.1.8.2 The service receipts are
deposit-related feas and the depositor resides in this state, except that at
the taxpayer's election, receipts from deposit related fees which are either
(a) "Pocled” or aqd?éqated for collective financial accounting treatment: or {b}
manually written as non- recurr1nq extraordinary charqes to be processsed darect]y

toc the qenera1 ledger may either be attribuied to & state based upon the

deposmtors residences or upon the ratio that total deposits sources to that

state bear to toua1 depos1ts from all source;

52.2.4.2.1.8.3 The service receiont is a brokerade
fee and the account holder is a resident of this state:

5a.2.4.2.1.8.4 The service receipts are fees
related tc estate or trust services and the estate's decedent was a resident of
this state 1mmed1ate?y TGefore death: or the darantor who either funded or
established the trusn is a resident of thisg state; or '

5a.2.4.2.1.8.5 The service receipt is associated
with the performance of any other service not identified above and the service
is performed for an individual resident of,or for a corporation or other
business domjc11ed in. this state and the econcmic benefit of such service is
received in this state;

53.2.4.2.1.9 Gross recaipts from the Jssuance of
travelers checks and money orders if such checks and money orders are purchased
in_this state; and

5a.2.4.2.1.10 All_other receipts not attributed by
this rule to a state in which the taxpayer is taxable shali be atiributed
pursuant to the laws of the state of the taxpayer's commercial domicile,

53.2.4.2.2 Denominator. =-- -The denominator of the
receipts factor shall inciude all_of the taxpayer's receipts from transactions

of the kind inciuded in the numerator, but without regard to their source or

situs. -

5a.3 Method of filing. -- Financial organizations subject to apporiionment

under section 5a.2 and the subsections thereof of these requiations shall file

only separate tax returns, and may not file on a consolidated or any other
basis: Provided, That financial organizations which are members of an

affiliated group may Tfile on_z consolidated basis if all members ¢f the

affiliated group have their commercial domicile in this state.

5a.4 Effective date. =-- The provisions of this sectien 5Ba and the

subsections thereof of these vegulations shall apply tc all taxable years

beginning on eor after the fnrst day of January, cne thousand nine hundred
ninety-one. a

§ 110-23-6. Impo<ition Of Tax.

6.1 General. = An annual business franchise tax is imposed under Section
11-23-6 &f the West Virginia Code on the privilege of doing business in the
State of West Virginia and in respect of the benefits and protections conferred.
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Such tax is collected from every domestic corporation, every corporation having
its commarcial domiciie in the State of West Virginia, every foreign or domestic
corporation leasing property located in the State of West Virginia or doing
business in the State of West Virginia, and from every partnership own1ng or
Teasing property located in the State of West Virginia or doing business in the
State of West- Vargwn1a ‘The tax is effective beginning Ju1y 1 1987 for taxable
years ending after that date. .

6.2 Amount of tax and rate: July 1, 1987 to December 31, 1888. - On and
after the first day of July, 1987, the amount of tax imposed under Section
11-23-6 and generally under Section 11-23-1 gt seg. of the West Virginia Code
shall be the greater of fifty dollars ($50.00) or .55% of the value of the tax
base, as determined under Section 11-23-1 gt seg. of the West Virginiaz Code and
these.reguTations: Provided,,That when the taxpayer's first taxable year under
the said Section 11-23-1 et seq. of the West Virginia Code is a short taxable
year, the taxpayer's 11ab711ty shall be prorated based upon the ratio which is
the number of months which the said short taxable vear bears to twelve (12).

6.2.1 . Example: IT a taxpayer has a fiscal year ending on
September 30, the 1987 short taxable year for that taxpayer will be three (3)
months Jong ard will constitute the period of July 1, 1987, to September 30,
1987. The taxpayer would be liable for a tax equal to the greater of $50 X
3/12ths, or the annual tax liability times 3/12ths.

6.3 Taxable years after December 31, 1$88. - For taxable years beginning
on or after the first (1st) day of January, 1989, the amount of tax due under
the Business Franchise Tax Act and these regulations shall be the greater of
fifty dollars ($30) or .75% of the value of the tax base as determined under the
West V1rg1n1a Business Franchise Tax Act and these regulatiocns. When the
taxpayer's taxable year for federal income tax purpcses is a short taxab1e year,
the tax determined by application of the tax rate to the uaxpayer s tax base
shall be prorated based upon the ratio which the number of months in such short
taxable year bears to twelve {i2). However, when the taxpayer's first taxable
year under the West Virginia Business Franchise Tax Act and these regulaticns is
less than twelve (12) months, the taxpayer's liability shall be prorated based
upen the ratio which the number of months the taxpayer was doing business in
this State hears to twelve (12). In no event shall ithe tax due be Jess than
fifty dellars (350). o

§ 110-23-7. Persons And Organizations Exempt From Tax. - The following
organizations and persons shall be exempt from the business franchise tax to the
extent provided in Section 11-23-7 of the West Virginia Code and in this Section
of these regulations:

7.1 Natural persons doing business in the State of West Virginia that are
not doing business in the form of az partnership (as defined in Secticn 110-23-3
of these regulations). Such persons include persons doing business as sole
proprietors, sole practitioners and other self-smployed perscns.

7.2 Corporations and organizations which by reason of their purposes or

activities are exempt from federal income tax: Provided, That this exemption
shall not apply to that portion of their capital (as defined in Section 110-23-3
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of these _regulations) which is used, directly or indirectly in the generation of
unrelated business income.

7.2.1 For purposes of this regulation, "unrelated business income”
means the gross fincome derived by any tax exempt corporation or organization
from any unrelated trate or business (as defined in I.R.C. § 513) regularly
carried on by 1% which constitutes gross income for purposes of I.R.C. § 512.

7.2.2 For purposes of this regulation, the determination of the
portion of capital which is used directiy or findirectly in the generation of
unrelated business income shall be made by muitiplying capital (as defined in
Section 110-23-3 of these regulations) of the corporaticn or organization by a
fraction, the numerator of which is the total gross unrelated business income of
the corporation or organization, and the denominator of which is the gross
income of the corporation or organfzation from all of its activity.

7.2.3 Capital used directly or indirectly in the generation of
unretated business income shall be adjusted as provided in Section 3.4 of these
reguiations and apportioned as provided in Section 110-23-5 of these regulations
when the corporation or organization is alse taxable in another state.

7.3 Insurance companies which pay the State of West Virginia a tax upon
premiums. : }

7.4 Production credit associations organized under the provisions of the
federal "Farm Credit Act of 1933": Prcvided, That this exemption shall not apply
to corporations or associations organized under the provisions of Section 19-4-1
of the West Virginia Code.

7.5 Any trust established pursuant to Section 186, Chapter 7, Title 29 of
the Code of the lLaws of the United States (enacted as Section 302(c) of the
Labor Management Relations Act of 1947), as amended prior to the first day of
January, 1985, :

7.6 Any credit union organized under the provisions of Chapter 31 or any
other Chapter of the West Virginia Code provided that this exemption shall not
apply to corperations or cooperative associations organized under the provisions
of Section 19-4-1 et seg. of the West Virginia Code. )

7.7 Any corporation organized under the West Virginia Code which is a
political subdivision of the State of West Virginia, or is an instrumentality of
a political subdivision of the State of West Virginia, and was created pursuant
to the West Virginia Code.

7.8 Farm corporations and partnerships.

7.9 A racing asscciation exempt from payment of the franchise tax in
accordance with Section 19-23-12 of the West Virginia Code.

§ 110-23-8. Accounting Periods And Methods Of Accounting.
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8.1 General rule. - For purposes of the business franchise .tax, a
taxpayer's taxable year shall be the same as the taxpayer's taxable year or
reporting year for federal income tax purposes.

8.2 Change of taxable year. - If a taxpayer’s taxable year or reporting
year is changed for federal income tax purposes, the taxpayer's taxable year for
purpases of the business franchise tax shall be likewise changed. The taxpayer
shall provide a_copy of the authorization for such change from the Internal
Revenue Service with its business franchise tax return filed for the taxable
year under Section 11-23-1 et seqg. of the West Virginia Code. :

8.3 Methods of accounting.

8.3.1 Same as federal. - A taxpayer's method of accounting under
the Business Franchise Tax Act shall be the same as. . the taxpayer's method of
accounting for federal income tax purposes. In the absence of any method of
accounting for federal income tax purposes, the accrual method of accounting
shall be used unless the Tax Commissioner consents, in writing, to the use of
ancther methed.

8.3.2 Change of accounting methods. - If a taxpayer's method of
accounting is changed for federal fincome tax purpeses, its method of accounting
for purposes of the business franchise tax shall Tlikewise Dbe changed. The

taxpayer shall provide a copy of the authorization for such change from the
Tnternal Reveénue Service with its return filed for the taxable year under the
Business Franchise TaxX Act.

§ 110-23-9. Annual Returns.

9.1 In_general. - Every person subject to the Business Franchise Tax Act
shall make and file an annual return for the ‘taxable year with the Tax
Commissioney on cor before:

g.1.1 Tha fifteenth (15th) day of the third (3rd) menth of the
next succeeding taxable year if the person is a corporaticn; or

9.1.2 The fifteenth (15th) day of the fourth (4th) month of the
next succeeding taxable year if the person is a partnership.

9.1.3 The annual return shall include such informztion as the Tax
Commissioner may require for determining the amount of business franchise taxes
due for the faxable year.

8.2 Consolidated returns. - Any corporation that files as a part of an
affiiiated group for purposes of the West Virginia Corperation Net Income Tax
Act, shall file a consolidated return under the Business Franchise Tax Act.

9,3 The Tax Commissioner may, at his discretion, require an affiliated
group of corporations to file a ceonsclidated business franchise tax return in
order to accurately determine the amount of business franchise tax due for the

taxable year.

25




State Tax Department

Title 110
Series 23

§ 110-23-10. Extension Of Time For Filing Returns. - The Tax Commissioner may

grant a reasonable extension of time for filing any returns or other documents

required under the Business Franchise Tax Act upon such terms as the Tax
Commissioner prescribes in these regulations. An extension of time for filing
UFederal Ferm 1120,% Federal Form 9907 or Federal Form 1065 shall automatically
extend the time for filing any return or other document required by the Business
Franchise Tax Act for the same period as the extension for filing such federal
form. An extension of time for filing a return shall not extend the time for
payment of the tax. ' ' .

10.1 Documents and payment to be submitted for granting of an extension of
time for filing returns. - Taxpayers seeking an extension of time for filing a

return under this Section shall pay the total amdunt of tax estimated to be due
at the time of filing the reguest for such extension, unless an extension of
time for paying tax has been requested and not denied, or has been granted, and
shall at the time of filing the request for such extension file a copy of the
taxpayer's request for an extension of time for filing UYFederal Form 1120,%
Federal Form 990T or Fedaral Form 1065. Failure to file the aforesaid documents
in a proper and timely manner or, if an extensicn of time for paying tax has not
been requested or has been denied, failure to pay the total estimated tax dus at
the time of the submission of a request for an extension of time for filing a
return under this Section shall result in the denial of an extension of time to
file the West Virginia Business Franchise Tax return.

§ 110-23-11. Time And Place For Paying Tax Shown On Returns.

11.1 In general. - The person required to make the annual return required
by the Business Franchise Tax Act, shall, without assessment or notice and
demand from the Tax Commissioner, pay such tax at the time and place fixed for
£i1ing the return (determined without regard to any extension of time for filing
the return}. o ' '

11.2 Date fixed for payment of tax. - The date fixed for payment of the
business franchise tax shall be deemed to be a reference to the last day fixed
for such payment (determined without regard to any extension of time for paying
the tax). ' ' '

11.3 Liability of Successor. - If any person sells out his or 1%s business
or stock of goods, or ceases doing business in this state, any tax, additions to

tax, penalties and interest shall become dus and payable immediately and such
person shall. within thirty days after selling out his or its business or stock
of doods or ceasing_to do business, make a final return or reiurns and_pay any
tax or taxes which may be dus. The unpaid amount of any such tax shall be a

Tien upon the property of such person. The successor in business of any person
who sells out a business or stock of goods, or ceases doing business, shall be

personally liable for the payment of tax, additions to tax, penalties and

interest unpaid after expiration of the thirty (30) day period allowed for
payment Dy the predecessor. ' T

11.3.1 The term "successor" means any person who directly or
indirectly purchases, acquires, or succgeds to the business or the stogk of
goods of any person guitting, selling, or ctherwise disposing of a business or

stock of goods. 1ne purchase or acquisition of a business may givé rise to
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successor liability whether the consideraticn is money, property., assumption of
1iabilities or cancellation of indebtedness. : '

11.3.2 The Tiability of a successor arises frem any sale, transfer,

assignment or other acqu151twon of a bus1ness or stock of goods. A person wheo
purchases or acguires a portion of a business or stock of goods may become

Jiable as a successor where he purchases or acquires substantially all of ‘the
business assets or stock of goods of such business. If two or more persons

purchase or acquire a business or stock of goods, their 1iability as successor

is in proportion to the valye of the business assets or stock of qoods acguired
by each person.

11.3.3 The business agsets include all assets of 2 business
pertzining directly %o the conduct of the business. Business assets 1include
real property or_any_ interest thsrein; tangible personal property, including
fixtures, eguipment, machinery, furniture_ and vehicles; and intangible properiy,
including accounts receivable, contracts business name., business goodwill,
customer i1ists, delivery routes, patents, trademarks or coperths Any asset
owned by a corperation is a_ business asset. "Stock of goods" means the
inventory or merchandise that the taxpayer s in_ the business of seliing., but
does not include fixtures., equipment, machinery or veh1c1es used in connection

with such business. - B .

11.3.4 If any taxpayer operates more than one business, each at
separate locations, and each Jocation being required to have a separate business
registration certificate, each business location is a separate business and has
a_ separate stock of qoods and separate business assets for purposes of
determining successor 1iability. The cessation of business at any cne Jocatjon.

or the sale of the business assets or siock of goods of any one location, may

result in successor liabilify. A successor in business of any business 1ocat1on__
is subject to 1iabiiity as a successor with respect to the tax attributable to

the location, even if he dees not purchase the business or stock of goods of all
the locations based con the proportion of total West Virginia assets of the
nredecesscr represented by assets at the Iocat1on taken over by the successcr
from the predecessor..

11.3.5 The change in the form of & business will generally give
rise to successor liability. A change in the form of a business would include
changes such as the incorporation of a partnership, the voluntary or involuntary
dissolution of a corporation, the merger cr consolidation of itwo or more
corporations or the formation of a partnersh1p from one or more partnerships or
corporations.

11.3.6 Successor liabjlity does not arise in connection with sales
or transfers pursuant to: assignments for the benefits of creditors, deeds of
trust, security interests, conditional sales, statutory Jliens, or Judomsnt
liens; 6r sales . or uransfers by persona] representatives, executors,
administrators, receivers, trustees, or any public officer, unless the previgus
owner receives purchase money from the transfer or saie, Any business coperated
under Title 11 of the United States Code, which is purchased or _acguired by

another person, shall not give rise to successor 1iability.
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11.3.6.1 If s business or stock of goods is voluntarily sold or
transferred to a creditor, and the creditor cpnerates the business, the creditor
is a successor. If the creditor does not cperate the business oy operates the
business in liquidation with the soie purpose to recover its debt, the creditor
is _not a successor.

11.3.7 The purchaser of the business or stock of goeds in an arm-s
length transactwon ww11 be released from. 11ab111ty if he withheolds from the

purchase price an_amount suff7c1ent to cover the tax Jiability of the seller or

former owner, and pays such Jliability in full, including all applicable

penzlties, add1t10ns to_tax and. interest or if the seller obtains a certificate

from the Tax Department stat1hq'uhau no taxes are due from the seller or former

owner, Discicsure of _such information to the successor shall constitute

disclosure of tax return information to a persor having a material_interest
pursuant to W. Va. Code § 11-10-5d(f) and these regqulations, and such disclosure

shall be made or withheld at the discretion of the Tax Commissionser, Purchase

price is not limited ﬂo cash transferred to the seller, but inciudes any

consideration = flowing  directily or____indirectly to  a seller.

11.3.7.1 The requirement tec withhold does not necessarily mean
to retain or hold physical assets, but means dealing with the purchase
consideration inm _such a manner as to deny the seller the benefit of the purchase
consideration and to make it available fo the State for the satisfaction of the

tax 1iability.

11.3.8 The liability of a successor extends to taxes incurred in
the course of operation of the business by the former owner and any successor
Tiabiiity of the former owner. The 1iability may include any liability of the

former owner for tax, interest, additions to tax, and penalties that is due and

payable, and any such liability that is not due and payable because the former

owner has not filed tax returns at_ the time required by law. The 1iability

includes all taxes, penalties, interest, and additions tc tax, whather assessed
or unassessed aqa1nst the former owner, w1thout reqard to whether a tax ljien has

been issued or perfected against the former owner.' If any feormer owner is given
a certificate from the Tax Depariment stating that no taxes are due from his
former owner, then the successor shall onily be liakle for the tax Tiability of
his former owner not covered by the said certificate.

11.3.8.1 The Tiabiliiiy of a successor includes taxes that are
required by law to be paid prior to the sale or iransfer of the business or
stock of goods, "even if the Tliability_ of the former owner is not determined at
the time of the sale or transfer. However, if an audit conducted afier the saie
or transfer shows a deficiency for periods prior to the sale or iransfer, the
deficiency is a 1iability of the former owner and a 1iability of the successor.

11.3.9 The Jiability of a successor in business is not iimited to
the amount of purchase money, or ccnsideration received by the former owner,
unless the successor_avoids 1iability or limits Tiability by one or more of fthe
following metheds. If th purchase of & business or stock of goods is an
arms-length transaction, the purchaser may avoid any successor Tiabjlity by
requiring the seiler %o produce a receipt from the Tax Comm1ss1oner showing ail

taxes of the seller have been paid. If the purchase of a business {s an
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arms~length transaction, the purghaser may limit successor Jiability by
withholding enocugh of the purchase money te¢ satisfy the tax liability of the
seller, If the purchase or transfer of a business or stock of goods is not an
arms—length transaction, the purchaser or transferes mavy avoid any successor
liability by requiring the seller or transferor toc produce a receipt from the

Tax Commissioner showing ali taxes of the seller or transferor have been paid.

11.3.10  The 1iability of a successor is determined by Taw and cannot
be avoided or altered by contracts or agreements between the former owner and
successor.  Thus, a contract or other agreement. providing that the purchaser,
transferee, seéiler, or transferor is or js not responsible {for the tax liability
of the former owner, or that the former owner has no tax liabiiitv, does not
alter the 13iability of the successor,

11.3.11 The liability of a successor may be deiermined or estimated

and an assessment made against such successor. An _assessment against a
successor is considered to be a proceeding for ithe collection of the tax
1iability of the former owneyr. If the Tiability of the former owner is

determined to be due by an assessment which has become final, an assessment
against a successcr must be made within five years after the date on which the
former owner fiied its annual veturn, or if no annual return is reguired, five
years after the latest periodical return reguired tc be filed in any year is
filed. _ _

§ 110-23-11a. Priority of Tax in Distributions of Property and Estates.

11a.13 “In "the distribution, voluntary or compulsory, in_recsivership.
bankruptcy or otherwise, of the property or estate of any person, 31l taxes due
and unpaid under W. VYa. Code § 11-23~1 et. seq. shall be paid from the first
money available for distributicen in priority to all claims and liens except
taxes and debts due the United States which under federal law are given priority
over the debts and Tiens created by this article, Any persen charged with the
administration or distribution ef any such properiy or estiate who shall violate
the provisions of this section shall be personalily 1iabie for any taxes accrued
and unpaid under this article which are chargeable against the person whose

property or estate s in administratijon or distribution.

113.2 There is a priority for all unpaid businsss franchise tax in
distributions of the property or estate of any person. and the tax must be paid
from the first money available for distribution in priority to all other claims
an liens. except taxes and debts due the United States. o - o

11a.2.1  The distribution of property subject io federal tax lTiens is
subject to the priority of such 1iens provided in the Internzl Revenue Code.

1ia. 2.2 The distribution of oproperty in  federal bankruptcy
proceedings s subject to the priorities of debts and liens provided in the
United States Bankruptcy Code (11 U.S.C. § 101 et seq..

112.2.3  This priority applies %o the ampunt of tax, interest.
additions to tax, and penalties.
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11a.3 The_ priority applies to all distributions of the property or
estete of any person. A "distribution" of property or an estate s the sale or
transfer of the property, or the disbursement of money resulting from the sale
or transfer ¢f the property or estate of any person. The priority applies to
211 distributions of 3 major part or substantial part of the property or estate
of any person. Distributions include, but are not limited to, the transfer of
property or dishursement of proceeds of sales of property by any executor,
administrator, receiver, trustee, fiduciary, special commissioner, or any public
officer under judicial process; and distributions in any proceedings such as
bulk sale, Jiiquidation sale, estate szle, assignment for the benefit of
creditors, intepleader action, and administrative or judicizal proceeding for the
dissolutien of a partnership or corporation.

1la.4 "The priority does not apply to transactions that do  not
constitute distribuiions of property. These transactions include the sale,
transfer or ligquidation of less than a substantial part of the property of any
person; the sale or transfer of property in the ordinary course of the business
of the owner of ihe property; sales or transfers of any property by ihe owner or

for consideration payable to the owner by the purchaser or transferce.

1la.5 This priority applies to the distribution of ail property,
including but not limited to real property or any interest therein; tangible
persenal property, including fixturass, equipment, machinery, furniture and
vehicles; intangible property, including accounts receivable, contract rights,
bank accounts, stocks, bonds; and the proceeds from the sale or ligquidation of
any such properiy.

115.6 "This prierity requires payment of the tax from the first money
that is available for distribuiion to liencrs, creditors, beneficiaries, or any
other person, after paymeni of costs, commissions, fees and any other expenses
incurred in_ the preservation, storage, liguidation, or fransportation of the
property or gstate.

1la.7 The debt or claim for taxes has pr1or1ty over all claims and
Tiens, except debts due the United States.

11a.7.1 Claims subject to this priority include any debt or
obligation, liguidated or unlicuidated, that does not constitute a lien upon the
property or estate.

11a.7.2 Liens subject to this priority idinclude any charge or
encumbrance__on _the property or estate for payment of any claim, debt or
obligation, such as a deed of trust, Jjudgment Tien, security interest, vendors
lien, execution Tien, tax lien, mechanics lien, landlords 1ien and municipal

lien.

112.7.3 The priority of the business franchise tax debt in such
distributions is not determined by the presence or absence of & perfected notice

of tax Tien. by the presence or absence of a perfected lien securing_ an
competing cIain or debt or by the order in which any such compeiting liens were

perfected.
§ 1i0-23-12. Extensions Of Time For Paying Tax.
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12.1 Amount dstermined on return. - The Tax Commissioner may extend the
time for payment of the amount of the tax shown, or required to be shown, on any
return required by the Business Franchise Tax Act (or any periodic installment
payments), for a reasonable pericd not to exceed six (6) months from the date
fixed for payment thereof.

12.2 Amount determined as deficiepcy. - In accordance with Section 11-23-12
of the West Virginia Code and_under these regulations, the Tax Commissioner may
extend the time for the payment of the amount determined as a deficiency of the
tax imposed by Section 11-23-1 of the West Virginia Code for a period not to
exceaed eighteen (18) months from the date fixed for, payment of the deficiency.
In excepticnal cases, a further period of time not to exceed twelve (12) months
may be granted. An extension of time under Section 11-23-12(b) of the West
Virginia Code and this Section of these regulations may be granted only where it
is shown to the satisfaction of the Tax Commissicner that payment of a
deficiency upon the date fixed for the payment thereof will result in undue
hardship to tha taxpayer.

12.3 No_extension for certain deficiencies. - No extensiocn shall be granted
under Section 11-23-12 of the West Virginia Code or this Section of these
regulations for any deficiency of tax, interest, penalties or other charges if
such deficiency is due tc negligence, fintentional disregard of rules and

ragulations, or to fraud with intent to evade tax.

12.4 Documents to be submitied for granting an extensicn of time for paying
the tax and procedure for applying for an extension of time for paving tax. -
Taxpayers seeking an extension of time for paying tax under these regulations
shall filé a written request with the Tax Commissicner for such an extension on
or before the time fixed by statute for payment of the tax. Such reguest shall
set forth the relevant facts and the reason for the taxpayer's inability to make
payment of the tax due on its tax return.

12.4.1 The taxpayer shall file its tax return or, in the case of a
request for extension of time for paying tax made in conjunction with a request
for extension of £ims for filing a veturn under Section 110-23-10 of these
regulations, ‘2 copy of such request for extension of the time to file the
return, with the requasst for an extension of time Tor paying the tax.

12.5 An extension of time for paying the tax shall not constitute an
extension of time for filing any tax return.

12.6 No extension of time shall be granted unless the Tax Commissioner
finds that excepticnal circumstances exist and that to require payment within
the time prescribed by the statute would work an undue hardship on tha taxpayer.

12.7 If the %ime for payment of tax s extended, interest at the rate
established under Section 11-10-17a of the West Virginia Code and accruing from
the original due date of the return, until the tax and ail interest, penalties
and additions relating to such tax are paid shall be added to such tax.

_12.8 Furnishing of security. - ‘As a prerequisite to granting an extension
of time for payment of any tax or deficiency, the Tax Commissioner may require
the taxpayer to furnish a bond or other security. Such bond or other security
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shall be in an amount not exceeding the amouni for which the .extension of time
for payment is granted.

§ 110-23-13. Declaration And Payment Of Estimated Tax.

13.1 Reguiremsznt of declaration. - Evary taxpayer subject to the business
franchise tax under Section 11-23-1 et seg. of the West Virginia Code shall file
a declaration of estimated tax for the taxable year if the taxpayer's Tiability
for tax under Section 11-23-1 et seqg. of the West VTTQTNT& Code can reasonabliy
be expected to exceed twelve thousand doTlars ($12,000.080) for the taxable year.
A taxpayer not reguired by Section 11-23-13 of the West Vwrg1n1a Code or this
Section of these reguiations to file a deciaration and pay estimated. tax may
elact to so file and pay.

13.2 Definition of estimated tax. - The term "estimated tax" means the
amount which & taxpayer estimates to be its 1iability under Section 11-23-1
et seg. of the West Virginia Code for the taxable year.

13.3 Contents of declaration. = The decTaration shalil contain such
information as the Tax Commissioner may prescribe by the instructions for the
declaration of estimated tax form or by the form itself.

13.4 Time for filing declaration. - A declaration of estimated tax shail be
filed on or before the fifteenth (15th) day of the fourth (4th) month of the
taxable year, for any taxable year beginning after the thirtieth {30th) day of
June, 1987. . .

13.4.1 Time for filing declaration for the perfod of July I, 1987
to the end of the taxpayer's taxable year. - A declaration of est1mated tay
shall be filed on or before the fifteenth (15th) day of the third (3rd) month of
any fiscal or calendar year tax quarter ending after July 1, 1887 for the tax
1iability accrued on and after July 1, 1987, through the end of any taxable year
ending before June 30, 1888, 1f the taxpayer's liability for tax under Sectien
11-23-1 st seqg. of the West Virginia Code, can reasonably be expectad to exceed
six thousand doilars ($6,000.00) for the period of July 1, 1987 to the end of
the taxpayer's taxable ysar or through December 31, 1987, whichever comes first,
based on a menthly pro ration of the estimated annual tax 17ability.

13.4.7 Payment of estimated tax for the period of July 1, 1987, to
the end of {the taxpayer's taxable vear. - The estimated tax dus for the period
of July 1, 1887, to the end of the taxable year ending before June 30, 1983,
shall be paid in equal instaliments, the number of which is determined by the
number of tax quarters, or partial tax quarters, remaining in the taxable year
which end on or after July 1, 1887, but prior to June 30, 1938. The first
instaliment peyment shall be made at the time of filing the declaration,
Remaining instaiiments, if any, shall be pa1d on or before the fifteenth (15th)
day of the third (3rd) month of_ each rema1n1ng tax gquarter of the short taxable
year.

13.b Amendment of declaration. - A taxpayer may amend his declaration at
any time during the taxable year in accordance with these regulations. If any
amandment of a declaration s Tiled by a taxpayer, the remaining installmenis,
if any, shall be ratably increased or decreased (as the case may be) to reflect
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any increase or decrease in the estimated tax by reason of such amendment. If
any amendment is made_after the fifteenth (15th) day of the ninth (8th) month of
the taxable year, any increase in the estimated tax by reason thereof shall be
paid at the time of making such amendment.

13.6 Payment of estimated tax. - The estimated tax shall be paid in four
equal installments. At the time the declaration of estimated payment is filed,"
the taxpayer shall pay one-fourth (1/4th) of the estimated tax 1iability for the
taxable year. The second, third and fourth installiments shall be paid on the
following fifteenth (15th) day of the sixth (6th), ninth (9th) and twelfih
(12th) months of ths taxablie year, respectively.

13.7 Application fto & short taxable year. - The provisions of this Section

of these regulations shall apply to a taxable year cof less 'than twelve (12)
months.

12.7.1  _Time for filing declaration for a short taxable year. - A
declaration of estimated tax shall be filed on or befors the fifteenth (15th)
day of the third (3rd} menth of the first fiscal or calendar year tax quarter,
or the first part1a1 fiscal or calendar year tax quarter, of the short taxable
year.

13.7.2 Payment of estimated tax for a short taxable year. - The
estimated tax due for a shori taxable year shall be paid in equal instalilments,
the number of which is determined by the number of tax guarters, or partial tax
quarters, remaining in the short taxable year. The first installment shall be
made at the time of filing the declaration. Remafning instaliments, if any,
shall be pa1d oen or before the fifteenth (15th) day of the third (3*d) month of
eazch remzining tax quarter of the short taxable year.

13.8 Installments paid in advance. - Any taxpayer may elect to pay any
installment of its estimated tax prior to the date prescribed for such payment.

13.%9 Criminal and administrative sanctions. — The provisions of the Wast
Virginia Cede regarding failure to proper?y file declarations of estimated tax
Cor estimated tax returns or other documents or to pay estimated tax or any
installment thereof in a2 proper and timely manner, including, but not limited
to, the applicable provisiens of Chapter 11, Article 9 of the West Virginia
Code, Section 11-10-5L and Section 11-i0-18a. of the West VYirginia Code, as well
as any other applicable pnrovisions of Chanter 11, Article 10 of the West
Virginia Code, shall apply to the fi1ing of declarations of estimated tax,
estimated tax returns and payments of estimated tax under Section 110-23-13 of
thase regulations. .

§ 1i0-23-14. Reguirements Concerning Returns, Notices, Records And Statements.

14.1 General. - The Tax Commissioner may reguire any person to make such
returns, render such statements, or Kkeep such racords, as the Tax Commissioner
may deem sufficient to show whether or not such person is 1iable for tax under
the Business Franchise Tax Act.

14,2 As a part of a full and complete tax return, the taxpayer shall
proyide: : : ' :
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14.2.1 A copy of pages cne (1) through four {4) of its signed
federal corporation income tax return or its signed federal partnership income
tax return, as filed with the Internal Revenue Service for the taxable year; and

14.2.2 If a consolidated federal income tax return was fTiled for
the taxable year:

14.2.2.1 Supporting scheduiles showing the consolidation of fts
income statement and balance sheet, dinciuding schedules supporting any
eliminatfons and adjustmeants made to the income statement and halance sheet;

14.2.2.2 A copy of Federal Form 851 as filed with the Internal
Ravenue Service and supporting schedules displaying subsidiary corporations in
which the taxpayer has stock ownership; and

14.2.2.3 A signed statement explaining the relationship and
differences, if any, between the income statement and the balance sheet reporied
for federal consolidated filing purposes and the income statement and the
balance sheet reported to the State of West Virginia under the tax imposed by
Section 11-23-1 2t seq. of the West Virginia Code.

14.3 Notice of gqualification as a receiver, *trustee, assignee or_other
fiduciary. ~ Every receiver, trustee in bankruptcy, assignee for bDenefit of
craditeors, or other 1ike fiduciary shall give notice of his qualification as
such to the Tax Cammissiocner. ) '

14.4 In circumstances where a remittance (or remittances) of tax
accompanying, or vrelating to a combined tax return for both the business
franchise tax and the corporation net income tax is paid to the Tax Department,
whether in the form of separate checks for each tax or in the form c¢f a single
check or in any other form, the remittance or remittances of tax shall first be
applied acainst the taxpayer's corporation net income tax Tliabiiity, and only
after the corporation net income tax 1iability has been fully satisfied will the
remainder of the said remittance or remittances then be zpplied against the
business franchise tax Tiability.

§ 110-23-15.  Signing Of Returns And Other Documents.

15.1 General. - Any return, statement or other document required to be made
or filed under the provisions of the Business Franchise Tax Act or these
reguiations shall be signed in accordance with the instructions prescribed by
the Tax Commissfoner and in accordance with these reguiations.

15.2 Signing of corporation returns. - The return of a cerporation shall be
signed by the president, vice president, ireasurer, assistant treasursr, chief
accounting officer or any other officer duly authorized to so act. In the case
of a return made for a corporation by a fiduciary, such fiduciary shall sign the
return. The fact that an individual's name is sfgned on the return shall be.
prima facie evidence that such individual is authorized to sign the return on
behalf of %the corporation.

15.3 Signature presumed authentic. - The fact that an individual's name is
signed to a return, statement or other document shall be prima facie evidence
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for all purposes that the return, statement or other document was actually
signed by that individual.

15.4 Verification of returns. - Except as otherwise provided by the Tax
Commissioner, any return, deciaration or other document required to be made
under Section 11-23-1 et seq. of the West Virginia Code shall contain or be
verified by a written declaration that it is made under the penalties of

perjury.

§ 110-23-16. Place For Filing Returns Or Other BDocuments. - Tax returns,
statements or other documents, or copies thereof, required by Section 131-23-1
et seq. of the West Virginia Code or by these regulations shall be filed with
the Tax Commissioner by delivering such returns, statements cr other documents,
or copies thereof, in person or by mail, to the Tax Commissioner's office in
Charleston, West Virginia: Provided, That the Tax Commissioner may, by
regulation, prescribe the place for filing tax returns, statements or other
documents or copies thereof. ' '

§ 110-23-17. Credits Against Tax.

17.1 On and after the first day of July, 18988, a credit shall be allowed
against the tax imposed by Sectfon 11-23-1 et seq. of the West Virginia Code
equal to the amount of franchise tax Tiability due under the said Section
11=-23-1 et seq. of the West Virginia Code, (determined before application of
cradits) multipiied by a fraction, the numerator of which is the gross income of
the business subject to. tax under Article thirtesn-z of Chapter eleven of the
West Virginia Code and the denominator of which is the total amount of gross
receipts derived from or attributable to all of the taxpayer's activity in West
Yirginia.

17.1.1 Expiraticn of c¢redit. - The credit authorized in. Section
11-23-17(a) of the West Virginia Code and Section 17.1 of these regulations
shall ‘expire and not be authorized or allowed for any taxable monih beginning on
or afier March 1, 1989. For taxable yezrs_beginning before March 1, 1989 and
ending after March 1, 1989, the annual credit heretofore allowed by Sectien
11-23-17(a) of the West Virginia Code and Section 17.1 of these regulations
shall be prorated by the number of months in the taxable year, and only that
portion of the credit attributable to months ending prier to March 1, 1989,
shall be allowable. T

17.2 On and after the first day of July, 1988, a credit shall be allowed
against the business franchise tax imposed by Section 11-23-1 2t seq. of the
West Virginia Code equal o the amount of franchise tax 17ability due under the
said Section 11-23-1 et seg. of the West Virginia Code, (determined before
application of credits) multiplied by a fraction, the numerator of which is the
gross income of the business subject to tax under Article thirteen thirteen-a of
Chapter eleven of the West Virginia Code and the denominator of which is the
total amount of gross receipts derived from or attributable to all of the
taxpayer's activity in West Virginia.

17.3 Rules. _
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17.2.1  Gross receipts derived. from or attributable to all of the
taxpayer's activity in West Virginia. - For purposes of this Section, the term
"gross receipts derived from or attributable to 211 of the taxpayer's activity
in West Virginia" shall be the amount received in money, credits, property or
other consideration from sales of property in this State (inciuding a lease or
license to use property in this State) or services rendered within this State,
without deduction on account of the cost of property sold or amounts paid for
any expenses. Gross receipts shall include the fair market value of natural
resource products upon which the tax imposed by Article thirteen-a of Chapter
eleven of the West Virginia Code was paid; and the amount of the receipts or
value of public services taxed under Section two and two-d or two-m, Article
thirteen of Chapter eleven of the West Virginia Code.

17.4_Parent_corporations. - A parent corporation taxpayer which files a
separate return under the Business Franchise Tax Act shall be allowed a credit
against such taxpayer's 1iability for the tax under the said Business Franchise
Tax Act for the amount of ret taxés that would have been paid without regard to
the adjustmant required by Section 11-23-3(b)(2)(E) of the West Virginia Code
{formerly Section 11-23-3(b)(2)(D) of the West Virginia Cade) or the credit
allowed by Section 11-23-17(a) of the West Virginia Code for the taxable year by
a subsidiary corporation or partnership: Provided, that the amount of credit
allowed shall not exceed the amount of tax that would have been paid, without
regard to such adjustment or credit, under the Business Franchise Tax Act by the
subsidiary. or partnership, multiplied by the percentage of the parent's
ownership of the subsidiary covrporaticn or parinership. In the case of
corporations, this percentage shall be equal to the percentage of stock of all
classes owned by the parent. In no case shall any credit allowable by Section
11-23-17 of the West Virginia Code, which is not used on an annual return, be
carried forward Br back but instead such credit shall be forfeited. ,

17.4.1 Subsidiary Credit Available for Corporate Partners. - A

corporate partner owning -an interest fin a partnership, and which corporate

partner files a separate return under the Business Franchise Tax Act shall be
aliowed a credit against such corporate partner taxpaver's Tiability for the tex
under the said Business Franchise Tax Act for the amount of net taxes which
would have been paid without recard to the adjustment required by W. Va. Code
§ 11-23-3(b)(2)(E) (formerly W. Va. Code § 11-23-3(b)(2)(D)) or the credit
allowsd Dy W. VYa. Cods § 11-23-17(a) for the taxable year Dy the subsidiary
bartnership: Provided. That the amount of credit allowed shall not exceed the
amount of tax that would have been paid without such regard to such adjustment
or_credit, under the Business Franchise Tax Act by the subsidiary partnership,
multiplied by the percentage of the corporate pariper's ownership of the
subsidiary partnership. In the case of the corporate partner, this percentage
shall be egqual to the percentage of the capital accounts of the subsidiary
partnership owned by the corporate partner. in _no case shall any credit
zllowable by W. Va. Code § 11-23-17, which is not used on the annual return, be
carried torward or back but instead such credit shail be forfeited. )

17.4.2 Subsidiary Credit Available For Partnershins Owning Interest
in_Another Partnership. - A partnership which owns an intgrest in another
partnership and which parent partnersnip files =z separate return under the

""" Tax Act shall be allowed a credit against such parent
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partnership's T{iabflity for the tax under the said Business Franchise Tax Act

for the amount of nst taxes which would have beepn paid without regard o the

adjustment required by W. Va. Code & 11-23-3(b)(2)(E) (formerly W. VYa. Code

§ 11-23-3(b)(2){D)) or the credit allowed by W. Va. Code § 11-23-17(a) for the

taxable yvear Dy a 5ubs1d1ary partnership; Prov1ded That the amount of credit

allowed shall not exceed the amouni of tax that would have been paid, without

regard to such adjustment or credit, under the Business Franchise Tax Act by the

subsidiary partnership, multiplied by the parcentage of the parent partnership's

ownership of the subs1d1ary parthership. 1his percentage shall be equal to the

percentage of the partners' cap] tal accounts owned by the parent partnership.

In no case sha]] any credit allowable by W. Va. Code § 11-23-17 of the West

Virginia Code, which is not used on an apnual return, be carried forward or back

but instead such credit shall be forfeited,

17.4.3 For Purpposes . of Thase Regulations, The Term '"Parent

Partnership” Means a Partnership Which Owns an Interest in Ancther Partnership
and the Term _"Subsidiary Partnership" Means That Partnership in Which Such an
Interest is Owned by a Partnership or a Corporate Partner. For definition of
the term "corporate partner", see section 3.19.2 of these requlations.

17.5 Bank shares tax credit. - A credit {s allowed against the business
franchise tax 1iability for properiy taxes paid to a county, district or town in
West Virginia on shares of stock in a banking institution, national banking
association, or industrial Tcan company fimposed under Section 11-3-14 of the
West Virginia Code. Property taxes imposed under Section 11-3-14(a) of the West
Virginia Cede and paid to a county, district or town in West Virginia on the
capital of a building and loan association or federal savings and loan

assocfations also qualify for the credit.

17.5.1 The amount of the credit is the lesser of the net amount of
ad valorem preperty taxes payable for the time period for which the business
franchise tax return s filed, or the business franchise tax 1fability remaining
after application of the subsidiary credit set forth under Section 17.4 of these
regulations and the business and occupation tax cred1t set forth under Section
17.2 of these regulations.

17.5.1.1 The "net amount" of property taxes is the property tax
Tiability minus any discount earned, The net amount of property taxes shall not
include any interest or penalties imposed.

17.5.2 To determine the doliar amount of property taxes available
for credit consideration, a dollar amount attributable to each month must be
established. The sum of the dollar amounts attributable to the months after
June 30, 1987, which occur within the filing period, is the amount of ad vaiorem
property taxes available for the credit.

17.5.2.1 Example: A taxpayer, filing a West Virginia business
franchise tax return for the taxable year ending December 31, 1987, will have
available for credit consideration only fifty percent (50%) of the 1987 property
taxes. "This amount vrepresents the dollar amount of the prOperty taxes
attributable to the months of July through December, 1987.
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17.5.3 & fiscal year taxpaver will use only the dollar amounts
attributable to the months within the filing period that begin on or after
July 1, 1987. ) o - )
17.5.3.1 Example: A taxpayer whose fiscal year ends

Septembar 30, 1987, will have available for credit consideration the dollar
amounts attributable to the months of July, August and September, 1987.

17.6 Order in which credits are taken. - The credits set forth in Secbwon
110-23-17 shall be taken in the To11ow1ng order:

17.6.1 First, the credit set forth in Secticn 17.4 of these
regulations, if any.

17.6.2 Second, the credit set forth in Section 17.1 or 17.2 of
these regulations, if any.

17.6.3 Third, the credit set forth in Section 17.5 of these
regulations, if any.

§ 110-23-17a. Tax Credit For Business Investment And Jobs Expansion; Industrial

Expansion And Revitalization; Eligible Research And Development Projects; Coal
Loading Facilities And Consumers Sales And Service Tax And Use Tax Paid.

17a.1 There shall be allowed as credit zgainst the tax imposed by the
Business Franchise Tax Act for the taxable year the amount detfermined under
Sections 11-13C-1 et seq., 11-130-1 et ses. and 11-13E-1 2t seq. of the West
Virginia Code relating respective1y to:

17a.1.1 The tax credit for business investment and jobs expansion;

17a.1.2 The tax credit for industrial expansion and revitalizatioen
and eligible research and development projects; and

17a.1.3 The tax credit for coal loading faciliiies.
17a.2 Reserved for future use.

172.3 Credit for Consumers Sales and Service Tax and Use Tax Paid. = -
The tax imposed by Section 11-23-1 of tha West Virginia Code shall be subject to
the credits allowed for tax exempt purchases or uses which are set forth at
Section 11-15-38b and Section 11-15A-3b of the West Virginia Code, in accordance
with the said Section 11-15-9b or Section 11-15A-3b.

17a.4 Order 1in Which Credits are Taken. = The credits set forth in
Section 110-23-17a shall be taken after the credits set forth in Section
110-23-17 and shall be taken in the following order:

17a.4.1 First, the credit set forth in Section 17a.1 of these
regulations, i1f any. T '

17a.4.2  Second, %the credit set forth in Section 172.3 of these
regulations, if any. ’ o
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§ 110-23-18. Tax Under Section 11-23-1 Et Seq. Of The West Virginia Code Is In
Addition To A1l Qther Taxes. - The returns, requirements and taxes set forth and
imposed under Section 11-23-1 et segq. of the West Virginia Code, the Business
Franchise Tax Act, shall be in addition to all other reports, requirements,
taxes and duties set forth and imposed by the State of West Virginia.

§ 110-23-19. Records. ~

19.1 Eveéry taxpayer 1iable for reporting or paying taxes under the Business
Eyanchise Tax Act shall keep such records, receipts, invoices and oihér
pertinent papers and documents in such form as the Tax Commissioner may require
by instructicn. )

19.2 Every taxpayer shall keep such records for not less than three {3
years after the annual return is filed under Section 11-23-1 et seq. of the West
Virginia Code, unless the Tax Commissionar in writing authorizes thefr eariier
destruction. An extension of %time for making an assessment or filing a claim
for refund shall automatically extend the time period for keeping the records
for all years subject to assessment or refund covered fin the agreement for
extension of time for making an assessment,

§ 110-23-20. Criminal Penalties. - Each and every provision of the West
Virginia Tax Crimes and Penalties Act set forth in Section 11-9-1 et seq. of the
West Virginia Code shall apply to the business franchise tax imposad under
Section 11-23-1 et seg. of the West Virginia Code with like effect as if the
said act wers applicable only to the tax imposed by the said Section 11-23-1 et
seq. of the West Virginia Code and were set forth in extensoc in the said Section

11-23-1 et seq. of the West Virginia Code.

§ 110~-23-21. General Procedure And Administration. - Each and every provision
of the West Virginia Tax Procedure and Administration Act set forth in Section
11-10-1 et seq. of the West Virginia Code, shall apply to the business franchise
tax imposed by Section 11-23-1 et seg. of the West Virginiz Code with 1ike
effect as if the said act were applicable only to the tax imposed by the said
Section 11-23-1 et seaq. of the West Virginia Code and were set forth in extensc
in the said Section 11-23-1 et seg. of the West Virginia Code.

§ 110-23-22. Severability. - If any provision of Section 11-23-1 ef sea. of
the West Virginia Code or the application thereof shall for any reason be
adjudged by any court of competent jurisdiction to be invalid, such Jjudgment
shall rot affect, impair or invalidate the remainder of the said Section 11-23-1
et sag. of the West Virginia Code, but shall be confined in its operation to the
provision therecf directly involved in the controversy in which such Jjudgments
shall have been rendered, and the applicability of such provision to other
persons or circumstances shall not be affected thereby.

§ 110-23-73. Reserved for Future Usa.

§ 110-23-24.  Reserved for Future Use.

§ 110-23-25. Credit for consumers sales and service tax and use tax paid, The
tax imposed by W. Va. Code article 23, chapter 11. shall be subject %o the
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credit set forth in W. Va. Code § 11-15-9b and the credit set forth in W. Va.

Code § 1I-15A-3b. See Section 17/a.3 of these reguiations.

§ 110-23-26.  Reserved for Future Use.

§ 110-23-27.  Credit for Franchise Tax Paid tc Another State by A Financial
Organization. ' o

27.1 Effective for taxable years beginning on or after January 1, 1991, and
notwithstanding any provisions of the West Virginia Code to the contrary, afy
financial orgonwzat1on having its commercial domicile in_this state shall be
allowed a credit against the tax impcsed by W. Va, Code article 23, chapter 11,
for any taxable year for taxes paid to ancther state or po?1t1ca1 subdivision
thereof. Tnat credit shall be equal in amount to the Tlessevr of:

27.1.1 The taxes such financial organization shall actually have
paid, which payments were. made on or before the filing date of the annuai return
required by W. VYa. Code article 23, chapter 11, to any other state or political
subdivision thereOI{ and which tax was based upon_or megsured by the financial

organization's cap1ta1 and was paid W1th respect to the same taxable vear; or

27.1.2 The portion of the tax actually paid that the financial
organization would have paid {if the rate of tax impesed by W. Va. Code articie
23, chapter 11 is applied to the tax base determined under the law of such
other state or p011t1ca1 subd1v1s1on ' '

27.2 Any additional payments of such tax to other states, or to political
subdivisions thnereof, by a financial organization described in this section, and
any refunds of such taxes, made or received by such financial organization with
respect to the taxable year, but after the due date ¢f the annual return
required by W, Va Code article 23, chapter 11, for the taxable year, including
any extensicns, shall likewise be accounted for_1in the taxable year in which
such_additional payment is made or such refund is received by the financial
organization. ) '

§ 110-23-28. Notice of Business Activities Report,

28.1 Except as provided by section 28.2 of these regulations, for each

taxable year every corporation and partnership that carries on any business

activity or owns or maintains property in West Virginia for the taxable year
shall file a business activity report with the Tax Commissioner. The report
must be filed on or before the .jf}@gnth day of the fourth month after the end
of the corporat1on or partnership's taxable vear. The filing of a_report shall
not be 3 factor in determining whether a corporation or partnership is subject

to taxation by this state.

28.2 A corporatien or partnership is not required tc file & report under

this sectien 28 aﬁd the subsections thereof of these regulations if:

28.2.1 During the taxable year for which a report is due, the
corparation or partnershwp is registered to engage in business in West Virginia
in _accordance with the provisfons of W. Va. Code article 12, chapter i1:
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28.2.2 A tax return was filed for that taxable year for any of the
taxes subject to the provisions of W. Va. Code article 10, chapter 113

28.2.3  The corporation or partnership is a type of organization
expressly exempted from_ taxation by West Virginia or federal statute or
requlation; or o ) ST

28.2.4 The activities or interests fn property owned in this state
by the corporation or__partnership consist solely of activities or property
expressly exempted from taxation by West Virginia or federal statute or

egu1at1on

28.3 Until a report is filed in compliance with this section 28 and the

subsections thereof of these regu]at1ons a corporation or partnership may not |

pursuie in _the- courts of this state any claim not relating to tax liability:

28.3.1 That arose under West Virginia Taw; or

28.3.2 Qn a contract that is executed under West Virginia law, if
the claim arose @r the contract was executed before or during the taxabie year

for which a report should have been filed. However, the court in which such a
claim is tiied may allow the claim to be pursued if the corporation or

partnership: o

28.3.2.1 Establishes that it was not required to file a report
under section 28.2 and the subsections thereof of thesg vaduilations:

28.3.2.2 Files a report for each year for which g report is dug;

28.3.2.3 Files a tax return for each year for which a return is
due; or C

28.3.2.4 Provides adeguate security, including a bond, in an
zmount sufficient to cover all tax liabilities, including additions %o tfax,
penaities and interest for each year for which tax is due subject to the
provisions of W, Va. Code article 10, chapter 11. T

28.4 As used in this section 28 and the subsections thereof of these
requlations, carrying on an act1v1ty or maintaining property in West Virginia
includes, but is not limited to,.any of the following:

28.4.1  Maintaining an office or other place of busipess in West
Virginia;s ' :

28.4.2. The presence -of employees, agents, representatives or
independent contractors in West Virginia, jf they are conducting business on

behalf of the corporation or partnersh1p. reqard]ess of whether the 1nd1v1dua1

or person Is residing or requ?ar]y stationed in West Virginia,

28.4.3. Owning or maintaining real propevty, tangible perscnai
property, or intangible property that is in West Virginia; or
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28.4.4 Any activity of a financial organization described in W. Va.
Code § 11-23-5a(b)(4)(B)(i) through (x) inclusive.
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