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CONSENT TO FILE RULE

June 26, 1991

To Whom It May Concern:

Title of Rule: Property Transfer Tax
Title Number: 110
Series MNumber: 22 .

Pursuant to West Virginia Code § 5F-2-2(a), the undersigned
hereby consents tc the filing of the foregoing rule.

Signed this 22nd day of June, 19%91.

,’:2§%E;ﬂQ9C¢@4éi&%5//
CD7£9E‘rederick Williams, Jr.

C:g;cretary, Tax &nd Revenue
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STATEMENT OF CIRCUMSTANCES

In 1989, the Legislature amended W. Va. Code § 11-22-2, such amendment
authorizing the county excise tax to be increased from §.535 for each
§500.00 of value being transferred to $1.10 for each $500.00 of value being
transferred. This rule is being amended to reflect the statutory change.




FISCAL NOTE FOR PRCOPOSED RULES

Rule Title: Property Transfer Tax ‘ e
FILED
Type of Rule: X _ Legislative Interpretive Proc %ﬁfl
19e JUN 28 (%
Agency: State Tax Division Address: Capitol Complex, Charles??pp¢yv 25305
— — Qrefr O frol ¥Rt
1. Effect of ! ANNUEL [ "RISCHL' YEAR'
Proposed Rule ! Increase} Decrease | Current| Ne=xt | Thereafter
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Equipment 1 -0~ I -0~ b =0- i -0- | =C-
1 | 1 | 1
| 1 I i |
Other I -0- 1 -0- Vo =0- } -0- ! -0-
| i ! | |
2. Explanation of above estimates:

There should be no fiscal impact which is different from that envisioned
by the Leglslature when it amended W. Va. Code § 11-22-2, effective July 1,
188%2. '

3. Okjectives cf these rules:

This rule establishes the general operating procedures for the preoperty
transfer tax imposed by W. Va. Code § 11-22-1 et seq.

4. Explanation of Overall Economic Impact of FProposed Rule.
A, Economic Impact con State Government.

None.

B. Economic Impact on Political Subdivisions; Specific Industries;
Specific groups cf citizens. .
W. Va. Code § 11-22-2, as amended on July 1, 1989, and as reflected in
this amended rule, may result in a slight revenue increase.




C. Ecoriomit Impact on Citizens/Public at Large.

§ 11-22-2, as amended effective July 1, 1989, and as

W. Va. Code
may create an increase in the tax paid upon

reflected in this amended rule,
the transfer of property.

Date: June 26, 1991 .

Signature of Agency Head or Authorized Representative

Department of Tax and Revenue ' ’
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PROPERTY TRANSFER TAX
Filed: June 26, 1991

§ 110-22-1. . General.

1.1 Scope. - These regulations establish general cperating procedures for
the Property Transfer Tax.

1.2 Authority. - W. Va. Code § 11-Z-%.
1.3 Filing Date. -
1.4 Effective Date. -
§ 110-22-2. ~ Definitions.
2.1 '"Person" includes firms, associations and corporations.
2.2 Y"Commissioner" means State Tax Commissioner.

2.3 "Transaction" means the delivering, accepting or presenting for
recording of a2 document.

2.4 "Walue" means in the case of any document not & gift, the amount of
the ful] consideration paid or to be paid, including any Tiens to be assumed; in
the case of a gift or any other document without consideration, the actual
monetary value of the property conveyed or transferred.

2.5 (a) "Document" means any deed cr any other written instrument which
transfers real property, or any interest in real property, within this State
from one person to another.

{b) '"Document" does not mean or include the follewing, which are,
therefore, not subject to the property transfer tax, to wit:

(1) A WwWill.

(2) A deed or other written instrument which transfers real]
property, or any interest therein, having a value of one hundred doliars {s100)
or less. -Thus, a deed transferring real property values at one hundred dollars
and one cent ($100.01) 1is taxable, while a deed transferring real properiy
valued at one hundred dollars ($100) or less is not taxable. -
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(3) A testamentary trust. - This is a transfer of property to 2
trustee for the benefit of a third party and which begomes effective upon death
of the person making the transfer.

(4) Intervivos trust. - This fs a transfer of property tec a
trustee for the benefit of a third party which is effective during the life of
the person making the transfer.

(5) A deed of partition. - A division of Tand between co-owners.
(8) A deed made pursuant toc mergers of corporations.

(7) A deed made hy._a subsidiary cerporation to its parent
corporation for no consideration other than the cancellation or surrender of
subsidiary's stock. Such a transaction would be taxable if any consideration
involved would exceed one hundred dollars (3$100).

(8) A leass.
(9) Any transfer between husband and wife.

(10) Any transfer between parent and child and his or har spouse,
without consideration, or between child and parent. A parent can give his child
and his or her spouse real property and the transfer is not taxable, but if he
sells it to the child and his or her spouse, the transfer is taxable if the
selling price exceeds one hundred dollars ($100).

(11) A transfer between any person and a “straw" party for any
purpose when the transfer is without consideration.

(12) Gifts to, or tiransfers from or between voiuntary charitable
or educational associations or trusteas therecf and Tike nonprofit corporations
haying the same, or similar, purposes. Transfers with consideration ta _such
associations by a third party are subject to the tax.

(13) A quit claim or corrective deed without consideration.
Either of this type deed with a consideration of over one hundred dollars ($100)
is subject to the tax.

(14) A transfer to or from the United States, the State of West
Virginia, or to or frem any of their instrumentalities, agencies or pelitical
subdivision by gift, dedication deed or condemnation proceeding.

(15} Deeds of Trusi or mortgags given as security for a debt.

2.6 A figurative exemption exists in the case of a deed conveying real
estate situated in more than one county, in that stamps representing the total
value or consideration may be attached te only one of the deeds and the other
documents are, therefore, not subject to the tax. A declaration stating such a
situation must be attached to all documents concerned.

2.7 The law imposes the primary tax 1izbility upon the grantor. In the
event the grantee accepts a document without the tax having been paid or the
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stamps affixed, such tax shall bes paid by the grantes. [Likewise, the grantee

shall pay the tax on any transfer of real properiy from a trustee or a county .

clerk transferring real property sold for taxes.

2.8 A transfer of real estate when a 1ife estate is retained is subject to
the property transfer tax on the present day market value of said property less
the computed value of the estate of the Jife tenant as set forth in the
Statutory formula of 1ife tenancy. (West Virginia Cede article 2, chapter
forty=three.}

Suggested Deciaration:

1 hereby declare: the true and actual value of the property transferred by
the document to which this declaraticn is appended, 1is to the Dbest of my
knowledge and belief (3 ; said true and actual value having been
determined by subtracting the computed value of the estate of the life tenant
from the present day market value of said property.

§ 116-22-3. Taxation Rate.

3.1 A state excise tax is Tlevied and imposed on and after midnight of
June 30, 1959, upon the privilege of transferring title toc real estate by every
person who delivers, accepts, or presents for recording, any document referred
to in Section 2 of these regulations, or in whose behaif any document is
delivered, acceptad, or presented for recocrding.

(2) The rate of tax is one dollar and ten cents ($1.10) for each Tive
hundred dollars ($500) value or fraction thereof as represented by such document
as stated in the decTaration of value appended thereto, which is a state tax.
In addition, by an Act of the 1967 Reguiar Sessfeon of the West Virginia
LegisTature, on and after January 1, 1968, and additional county excise tax for
the privilege of transferving title to real estate is imposed at the rate of
fifty-five cents (s55¢) for each five hundred dellars (3500) or fraction thereof
as represented by such document, for a total tax of cne dellar and sixty-five
cents ($1.65), which shall be payab1e by the grantor unless the grantee accepts
the same without the tax having been paid, in which case the tax shall be paid
by grantee at the time of delivery or presenting for recording of such document.

(b)Y On and after July 1, 1989, the county excise tax of fifty-five
cents {55¢) for esach five hundred do] ars ($500) of value, or fraciion thereof,
may be increased to_an amount equa] to the State excise tax of one dollar and
ten cents ($1.10) for each five hundred dollars {$500) of value, or fraction
thereof: Provided. That such county excise tax may only be either fifty-five
cents (55¢) or one dollar and ten cents {$1.10) for each five hundred dellars
($500) of value,or fraction thereof. No such increase in the county excise tax
may occur. uynless approved by a majority vote of the members of the county
commission: Proyided, That no vote may cccur unless fthe county commission
published a nctice of its intention to increase such tax, and the proposed
effective date of such increase, at least sixty (60) days prior_to the meeting
where the matter will be cquldered the notice was published gs a Class T jegal
advertisement in accordance with W. Va. Coce § 59-3-1 et seq., and the
publication_area is the county in which the county commission is located.
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§ 110-22-4. Stamps, Affixation And Cancellation.
4.1 Evyidence of Payment. - The payment of the tax Jimposed upon the

srivilege of transferring title to real estate shall be evidenced by the
affixing of the documentary stamp, or stamps, to every document by the person
executing, delivering, or presenting for recording such document.

4.2 Affixing Stamps. - Each stamp shall be affixed in such a manner that
its removal will require the conrtinued application of steam or water.

4.3 Cancellation of Stamps.

(a) The person using or affixing such stamps shall write or stamp, or
cause to be written or stamped thereon, the inftials of his name and the date
upen which stamps were affixed or used so that stamps may not again be used.

(b) In the event the person presenting the document for recording has
failed to cancel the stamps affixed thereto, the county clierk must then cancel
the stamps by writing the date on the face of each stamp.

(b) In the event the person presenting the document for recording has
failed to cancel the stamps affixed thereto, the county clerk must then cancel
the stamps by writing the date on the face of each stamp.

(c) Where vrecorded documents are not microfilmed or otherwise
photographically reproduced for recordation, the clerk shall write or stamp on
the recorded copy of each such document the amount of tax stamps which were
affixed thereto and the date of cancellation of such stamps.

4.4 Availability. - Stamps shall be offered for sale by the clerks of the
various county courts. The stamps must be purchased from the county clerk and
the tax collected in the county where the document is first admitted to record.
Such stamps to be furnished to the county clerk by the State Tax Commissioner.

4.5 Denominations and Description.

(a) Documentary adhesive stamps, as prepared and furnished the county
clerks by the Commissicner, are 1-1/8 x 1-1/4 inches with rouletie perferations,
slightly larger than a standard U.S. postage stamp. The top center Dbears a
facsimile of the obverse side of tha West Virginia State Seal. Immediately
under the seal s imprinted "Property Transfer Tax"; and immediately under the
caption are the words "state and county'"; and immediately under this caption fs
the denomination of the stamp printed in the same color ink as the stamp;
immediately under the denomination is the serial number for each findividual
stamp with the Tetter prefix indicating the denomination. Just above and to the
right of the "y" in the word "Property”, is the symbol for copyright and
Ilw‘ Va.". ) - )

{b} Stamps are issued by the Commissioner to the county clerks in
sheets of 50 (fifty) stamps. The "A" series are gray in color and one dollar
and sixty~five cents $1.65 denomination; the "B" series are red in color and
four dollars and ninety-five cent ($4.95) denomination; the "C" series are blue
in coclor and thirteen dollars and twenty cent ($13.203) denomination; the "D"
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series are green in color and twenty-one deollar and forty-five cent ($21.45)
denomination; the "E" saries are purple in color and fifty-one doliars and
fifteen cents ($51.15) denomination; the "F" series are brown in color and
ninety-four doilars and five cents ($94.05) denomination. An additional
denomination, serijes "H" will be issued in quantities of less than sheets fifty
(50) stamps to be used on property transfers with a value cof ninety-nine
thousand five hundred dollars and one cent ($99.500.1) to one hundred thousand
dollars ($100,000); the "H" series are clive green in color and three hundred
thirty dollars ($330) denominztion.

4.6 Issuance and Receipt. - Upon request by the county clerk, stamps are
issued by the Commissiener, accompaniad with two, of three, typewritten copies
of the following receipt. One copy is for the records of the county clerk and
one copy for signature of acknowledgement of the c¢lerk and returned to the
Commissfoner. The Commissioner sends the third copy to the Division of
Inspection and Supervision of Public Offices and the State Tax Department for
future audit.

§ 110-22-5. Reports.

5.1 Proceeds from Sale of Stamps. - The clerk shall, at the end of the
month, pay all of the proceeds collected form the sale of stamps for the State
excise tax to the State Auditor in the manmner provided by Taw. The proceeds
shall be credfited to the state general revenue fund. The clerk shall, at the
end of the month pay all of the proceeds from the sale of stamps for the county
excise tax into the county general fund for the use of ths county.

5.2 Inventory Report. - The county clerk shall prepare and submit te the
Division of Inspection and Supervision of Public Offices, State Tax Department,
a semi-annual dnventory of Documentary Stamps on a form available from the fax
commissioner, : C

§ 11-22-6. Penalties.

6.1 Recording Without Stamps. - Any clerk who shall record any document
without the proper documentary stamp or stamps affixed thereto, as is indicated
in such document or accompanying declaration, shall, upon conviciion in a court
of competent Jjurisdiction, be fined fifty dollars. Whenever an instrument,
claimed to be not a document subject to the tax, is presented for recording, the
clerk shall require the instrument to contain a decliaration stating why such
instrument is not & taxable document within the mezaning of the property itransfer
tax statute. No taxable document may be recorded without the proper amount of
stamps affixed, but if recorded without said stamps, it cannot be used as the
basis for any legal proceedings or as evidence in any legal proceeding until the
propar amount of stamps are affixed.

6.2 Unlawful Acts. = It s unlawful for any person to knowingly or
willfully violate any of the provisions of the property transfer law and upon
conviction of any violations, a person shall be fined not less than one hundred
doltars ($100) nor more the one thousand dollars ($1,000) or be impriscned for
not more than five (5) years or both.

§ 110-22-7. Refunds And Credits.




State Tax Department
Title 110
Serjes 22

7.1 Credit to Clerk for Lost, Destroyed, or Mutilated Stamps. - - The
Commissioner will credit the account of the county clerk for stamps issued; for
mutilated, but identifiable, stamps, or stamps Tost or destroyed by fire or
flocd, when the clerk makes and forwards to. the Commissioner, an affidavit
setting forth informaticen in detail, to the satisfaction of the Commissioner,
regarding the loss or destruction by fire, floocd, or cotherwise. In the case of
mutilated stamps, the affidavit shall set forth the circumstances of the
mutilation in_detail - the number and denominations fnvelved, and the fact that
the mutilated stamps are being returned to the Tax Commissicner. Such
affidavits and mutilated stamps shall be returned to the Tax Commissicner, who
will maintain a file of such mutilated stamps and affidavits in order that
proper credit and consideration be given the clerks in subseguent audits by the
Division of Inspection and Supervision of Public Offices of the State Tax
Department.

7.2 Refunds by County Clerk or State Auditor.

(a) Any person who may have besn required to pay the Property
Transfer Tax becausa of any mistake of Tlaw or fact, or hscause the tax was
improperly collected, may apply for a refund thereof either to the county clerk
receiving such payment, or to the State Auditor for the stat excise tax portion
of the Property Transfer Tax and to the county clerk who had received such
payment for the county excise tax portion of the Property Transfer Tax.

(b} If the erroneocus payment s discovered within the calendar year
that the tax was paid, the petition for refund shall be filed with the county
clerk where the tax was paid.

(¢c) If the errcnecus payment was made in a calendar year preceding
jts discovery, then the petition for refund should be filed with the State
Auditor for the state excise tax portion and to the county clerk where the
payment was made for the county excise tax portion.

{d) The following fnstruments should be filed with ail applications
for refund:

(1) A "Petition for Refund,” making a full detailed disclosure
of the factual situation, claims for refund, the statutory authority, prayer for
refund, and be properly attested to by a Notary Public.

(2) A "Declaration of Consideration or Value" signed by the
grantor and attested to by a Notary Public, incorporating by reference either
the cancelled documentary stamps, or photostatic copies thereof.

(3) Relevant information or written instruments may be attached
to the petition, such as cancelled checks, deeds of trust, charters or by-laws
of voluntary charitable or educational associaticns and T1ike nonprofit
corporations having the same, or similar purposes, etic.

(4) If the application for refund is being filed with the State
Auditor, Capitol Building, Charleston, West Virginia, there must also be filed
an affidavit signed by the county clerk and attested to by Notary Pubiic,
warranting the county clerk collected the amount of money prayed for in the
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petitien which has been paid to the State Auditor and vouching for the
authenticity of the documentary stamps attached +to the '"Declaraticn of
Consideration or Value."




