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INTRODUCTION

The West Virginia corporation net income tax act is a con-
formity statute. The statute adopts'federal definitions of items
of income, gain, loss and deduction and employs federal taxable
income as the starting point for the computation of West Virginia
net taxable income.

Every conformity statute must have a minimum number of
modifications or adjustments to federal taxable income. Without
said modifications, the statute would be violative of federal and
state constitutional provisions. Therefore, the corporation
income tax act provides certain additions to and subtractions
from federal taxable income. These are necessary to arrive at
net taxable income for West Virginia purposes.

The act also provides that certain items of income are to be
allocated to those jurisdictions in which the same arose. These
are items which can be easily segregated from the corporation's
total income and include items such as interest, rents and royal-
ties.

A corporation which is taxable both within and without West
Virginia is required to allocate and apportion its entire income
of.loss to West Virginlia in accordance with a two-factor formula,
consisting of property and payroll. A multistate taxpayer must
compute the percentage of its property within West Virginia and
the percentage of its payroll that is within West Virginia and
average the two. Thilis percentage factor is then applied against
the corporation's income to determine that portion which is

attributable to West Virginia.
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Introduction

Also, it is to be noted that the corporation net income tax
act provides special deductions for £;xpayers which make expendi-
tures for air and water pollution control facilities.

The rate of corporation income tax is six percent (67%) of
West Virginia net taxable 1income. However, within certain
limitations, a credit is granted against the amount of income tax
for the amount of business and occupation tax imposed against the
taxpayer for the taxable year.

The annual corporation income tax return is due on or before
the fifteenth (15th) day of the third month following the close
of the taxable year. Estimated returns are due on or before the
fifteenth (15th) day of the fourth, sixth, ninth and twelfth
months. Estimated payments are to be made in four equal install-

ments.
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
STATE TAX DEPA&TMENT
LEGISLATIVE
Chapter 11-10

Series XXIV
(1973)

Subject: Corporation Net Income Tax

Section 1. GENERAL

1.01. Type of Regulations. -- These regulations are "legis-

lative rules" as defined in W. Va. Code § 29A-1-2(d) (1982).

1.02. Scope. -- These regulations establish general guide-
lines and clarification of the Corporation Net Income Tax.

1.03. Authority. -- These regulations are issued under
authority of W. Va. Code § 11-10-5(a).

1.04. Filing Date. -~ These regulations were promulgated on

November 30, 1973 and filed on November 30, 1973 in the Office of
the Secretary of State and refiled in the aforesaid office on
December 29, 1982, in compliance with W. Va. Code § 29A-2-5
(1982).

1.05. Effective Date. -- These regulations became effective

on January 1, 1974.
1.06. Citation. -- These regulations may be cited as: W. Va,

Leg. Reg., (CNIT) 11-10, Series XXIV § , page (1973).
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Section 2.01
PART I
DEFINITIONS, IMPOSITION OF TAX AND

RATE, AND EXEMPTIONS

Section 2. Meaning of Terms.

2.01. General. -- Any term used in the West Virginia corpora-
tion net income tax act and these rules and regulations shall
have the same meaning as when used in a comparable context in the
laws of the United States relating to corporation income taxes,
unless a different meaning is clearly required. Any reference in
the West Virginia corporation income tax act and these regula-
tions to the laws of the United States shall mean the provisions
of the Internal Revenue Code of 1954, as amended, and such other
provisions of the laws of the United States as relate to the
determination of income for federal corporation income tax pur-
poses. All amendments made to the laws of the United States
prior to January 1, 1973, shall be given effect in determining
the taxes imposed by the West Virginia corporation income tax act
for the tax period beginning July 1, 1973, and thereafter. No
arﬁendment made to the laws of the United States relating to
corporation net income taxes on or after January 1, 1973, shall
be given effect.

To 1illustrate: 1If on August 5, 1973, the United States
Congress enacts a statutory provision making religious groups

taxable under federal income tax, the law will have no affect on

p Ty
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Section 2.02

West Virginia's corporate income tax; for no amendment made to
the laws of the United States on or after January 1, 1973, shall
be given effect.

2.02. Definitions. -- For purposes of these regulations:

(a) The term "tax commissioner" means the Tax Commissioner
of the State of West Virginia or his delegate, and the term "tax
department” means the Tax Department of the State of West
Virginia. Said terms are used interchangeably herein.

(b) The term "corporation" means and includes a joint-stock
company or any association which is taxable as a corporation
under the federal income tax law.

(¢) The term "domestic corporation" means any corporation
organized under the laws of West Virginia.

(d) The term "foreign corporation'" means any corporation
other than a domestic corporation.

(e) The term "state" means any state of the United States,
the District of Columbia, the Commonwealth of Puerto Rico, any
territory or possession of the United States, and any foreign
couhtry or political subdivision thereof.

(f) The term "taxable year" means the taxable year for
which the taxable income of the taxpayer is computed under the
federal income tax law.

(g) The term "taxpayer" means a corporation subject to the

tax imposed by this article.
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Section 2.02(h)

(h) The term "tax" includes, within its meaning, interest,
additions to tax, and penalties unle%s the intention to give it a
more limited meaning is disclosed by the context.

(i) The term "commercial domicile" means the principal
place from which the trade or business of the taxpayer is
directed or managed.

(j) The term "compensation" means wages, salaries, commis-
sions and any form of remunerations paid to employees for per-
sonal services.

(k) The term "West Virginia adjusted income" means the
taxable income of a corporation as defined by the laws of the
United States for federal income tax purposes, adjusted as pro-
vided in section 5 of these regulations.

(1) The term "business income" means income arising from
transactions and activity in the regular course of the taxpayer's
trade or business and includes income from tangible and intan-
gible property if the acquisition and disposition of the property
constitute integral parts of the taxpayer's regular trade or
business operations.

.. (m) "Nonbusiness income" means all income other than busi-
ness income.

(n) The term "public utility means any business activity to
which the jurisdiction of the Public Service Commission of West
Virginia extends under Sec. 1, Art. 2, Ch. 24 of the Code of West

Virginia.

Page 5




State Tax Department
Leg. Reg. 11-10
Series XXIV

Section 2.02{(0)

(o) The term "this State" means the State of West Virginia.

(p) The term "West Virginia nét taxable income" shall mean
that amount of income against which the tax rate is applied to
arrive at the amount of income tax." West Virginia net taxable
income"” of a corporation which operates entirely within this
State is West Virginia adjusted income less any special deduction
for air and water pollution control devices.

"West Virginia net taxable income" of a corporation which
operates both within and without this State is West Virginia
adjusted income after allocation and apportionment less any
expense for air and water pollution control devices.

(q) '"Apportionable income" is West Virginia adjusted income
after allocation and is that income against which the apportion-

ment percentage is applied to arrive at the amount of business

income attributable to West Virginia.
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Section 3.01

Section 3. Corporations Subject to Tax, Imposition of Tax

-

and Rate.

3.01. Corporations Required to File.

(a) Domestic corporations. -- All domestic corporations

(those organized under the laws of West Virginia) are subject to
income tax and are required to file income tax returns, except
those corporations specifically exempt from the tax under Section
4 of these rules.

(b) Foreign corporations. ~-- All foreign corporations

(those other than domestic corporations) which are registered to
do business in this State, or which are in fact doing business in
this State, are subject to this tax and are required to file
income tax returns, except those corporations specifically exempt
under Section 4 of these rules.

(¢) All corporations, - foreign and domestic, must file
income tax returns with the State Tax Department, even though
such corporations were inactive or had no income,

3.02. Doing Business. -- For corporation income tax purposes,

the terms "doing business" and "engaging in business" means the
oﬁeration of any business enterprise or activity in West Virginia
for direct or indirect economic gain, including, but not limited
to, the following:

(a) The regular maintenance of an office or other place of

business within this State.
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Section 3.02(b)

(b) The regular maintenance, within West Virginia, of an
inventory of merchandise or material for sale, distribution, or
manufacture, regardless of whether kept on the premises of the
taxpayer or in a public or rented warehouse.

(¢) The selling or distributing of merchandise to customers
in West Virginia directly from a corporation-owned or operated
vehicle when title to the merchandise is transferred from the
vendor or distributor to the customer at the time of the sale or
distribution.

(d) The regular rendering of a service to clients or cus-
tomers in West Virginia by agents or employees of a foreign
corporation.

(e) The owning, renting, or operating of business or
income-producing property (real or personal) in West Virginia.

3.03. Corporations with Multistate Activities. -- The fact

that a foreign corporation's activities or operations in this
State are a part of its overall interstate business does not
exempt the corporation from West Virginia income tax liability.
A éorporation doing business 1in West Virginia in any of the
capacities enumerated in subsection 3.02. above, of this rule, is
subject to income tax even if its only operations in this State
are a part of its interstate business. A foreign corporation not
domesticated in West Virginia whose only business activity within
this State during such taxable year is the solicitation of orders

by either a resident or nonresident representative for sales of




State Tax Department
Leg. Reg. 11-10
Series XXIV

Section 3.04

tangible personal property, which orders are sent outside this
State for approval or rejection, ana, if approved, are filled by
shipment or delivery from a point outside this State is not
required to file corporation income tax returns. However, if
such corporation maintains an office or other place of business
in West Virginia, or if it owns any business property in this

State, it is subject to the tax.

3.04. Imposition of Tax and Rate.

(a) The corporation income tax is imposed for each taxable
year at the rate of six percent (6%) on the West Virginia net
taxable income of every foreign or domestic corporation engaging
in business in this State or deriving income from property,
activity or other sources in this State, except corporations
exempt under Section 4of these rules and regulations.

(b) In the case of a corporation operating wholly within
West Virginia, net taxable income shall be the same as taxable
income defined in the Internal Revenue Code in effect on December
31, 1972, subject to those adjustments and the special deductions

provided at Section 5 of these rules and regulations.
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Section 4.01

Section 4. Corporations Exempt from Tax.

-

4.01. The following corporations shall be exempt from the

corporation income tax to the extent provided in this rule:

(a) Corporations which by reason of their purpose or activ-
ities are exempt from federal income tax: Provided, that this
exemption shall not apply to the unrelated business income, as
defined in the Internal Revenue Code, of any such corporation if
such income is subject to federal income tax.

(b) Banks, banking associations, trust companies, building
and loan associations, and savings and loan associations.

(¢) Insurance companies which pay this State a tax upon
premiums.

(d) Production credit associations organized under the
provisions of the federal "Farm Credit Act of 1933": Provided,
that this exemption shall not apply to corporations or associa-
tions organized under the provisions of article four, chapter
nineteen of this Code.

(e) Corporations electing to be taxed under subchapter S of
the Internal Revenue Code of 1954, as amended. However, every
sﬁbchapter S corporation shall, on or before the fifteenth (15th)
day of the third month following the close of the taxable year,
file an information return for such tax year. This filing
requirement shall take effect for tax years beginning on or after

July 1, 1972.
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Section 4.01(f)

(f) Trusts established pursuant to section one hundred
eighty-six, chapter seven, title twenty-nine of the code of the
laws of the United States (enacted as section three hundred two
(¢) of the labor management relations act, one thousand nine

hundred forty-seven), as amended prior to the first day of

January, one thousand nine hundred sixty-seven.
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Section 5.01

Section 5. Adjustments to Determine West Virginia

-

Taxable Income.

5.01. General. -- To compute West Virginia taxable income
(hereinafter referred to as adjusted income) a corporation uses
its federal taxable income as defined in the Internal Revenue
Code in effect on December 31, 1972, as a starting point and adds
thereto or subtracts therefrom those adjustments or modifications
which are listed below. These adjustments to federal taxable
income relate to items which are treated differently under this
State's corporation income tax act than under federal law.

When the net amount of applicable adjustments is added to or
subtracted from federal taxable income, the result is the tax-
payer's West Virginia adjusted income. Line 5 of the present
West Virginia corporation income tax return is West Virginia
adjusted income, and line 1 of the return is federal taxable
income.

5.02. Adjustments Increasing Federal Taxable Income -- There

shall be added to federal taxable income, unless already included
in'such income, the following:

(a) Interest income or dividends on obligations, securities
or bonds of any state or political subdivision or authority
thereof, unless made exempt by compact or agreement to which this
State is a party. The amount to be added to federal taxable
income 1s the gross amount of such income or dividends, without

reduction for any expenses pertaining thereto.
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Section 5.02(b)

(1) Interest or dividends received from obligations,
bonds or securities o} this State or its political
subdivisions or authorities need not be added to
federal taxable income.

(2) To 1illustrate: The gross amount of interest
received by a domestic corporation on securities
of the State of Florida must be added to its
federal taxable income (line 1 of the return) to
arrive at its West Virginia adjusted income (line
5 of the return); for such income is subject to
West Virginia income tax but not federal income
tax.

(b) Interest or dividend income on obligations or securi-
ties of any authority, commission or instrumentality of the
united States which the laws of the United States exempt from
federal income tax but not from State income tax.

(¢) Income taxes imposed by this State or any other taxing-
jurisdiction to the extent deductible in determining federal
ta*éble income and not credited against federal income tax.

(d) Those taxes imposed by this State for which credit is
allowed against the West Virginia corporate income tax (see
Section 8 of these rules). These taxes which must be added to

federal taxable income, are the business and occupation tax and

the annual tax on incomes of certain carriers.
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Section 5.02(e)

(1) To illustrate: If the North Carolina corporation
income tax was deducted in computing federal
taxable income by a multistate corporation which
incurred liability to that state, the amount of
the North Carolina tax must be added to the cor-
poration's federal taxable income as a modifica-
tion item, for income taxes are not deductible for
West Virginia income tax purposes.

(2) Also, such multistate corporation probably
incurred a liability for West Virginia business
and occupation tax which it deducted in arriving
at federal taxable income; therefore, the amount
of the business and occupation tax deduction must
be added to federal taxable income. However, the
corporation will be granted a credit against its
West Virginia income tax liability for the amount
of business and occupation tax which it paid to
this State.

(e) Interest on indebtedness incurred or continued to
pﬁrchase or carry obligations or securities the income from which
is exempt from West Virginia corporation income tax, to the
extent deductible in determining federal taxable income.

To illustrate: A domestic corporation borrowed one million
dollars from a bank to purchase an issue of United States

Treasury Certificates. In computing its federal taxable income,
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Section 5.03

the corporation includes the interest income received from said
certificates and deducts as a b;;iness expense the interest
payable on the bank loan. However, the interest income received
from the certificates is not subject to West Virginia income tax
and is subtracted from federal taxable income in computing West
Virginia adjusted income. See section 5.03(a) below. Con-
versely, the interest on the bank loan incurred to purchase these
certificates is not deductible for purposes of the West Virginia
income tax and must be added to federal taxable income in

arriving at West Virginia adjusted income.

5.03. Adjustments Decreasing Federal Taxable Income -- The

following items are to be subtracted from federal taxable income
in order to arrive at the West Virginia adjusted income of a
corporation:

(a) Interest upon the direct obligations of the United
States or 1its possessions, to the extent included in federal
taxable income.

(b) 1Interest or dividend income on obligations or securi-
ties of any authority, commission or instrumentality of the
United States to the extent includible in federal taxable income,
but exempt from State income taxes under the laws of the United
States.

(c¢) If a corporation's federal taxable income includes any
gain from a sale or other disposition of property acquired prior

to July 1, 1967, which had a higher fair market value on such
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Section 5.03(c)

date, than its adjusted basis at said date for federal income tax
purposes, a modification must be Aade to adjust for this dif-
ference. The purpose of this adjustment is to prevent the impo-
sition of West Virginia corporation income tax on the property's
appreciation in value prior to the effective date (July 1, 1967)
of the West Virginia corporation income tax act. The amount of
this adjustment is limited to that portion of any such gain which
does not exceed the difference between the fair market value and
the adjusted basis.

(1) I1f a corporation realizes a gain on the sale of
property which it received by acquisition other
than one which gives is a substituted basis before
June 30, 1967, the adjustment explained in this
subsection is not allowed; for appreciation upon
such property will have occurred after the imposi-
tion of the West Virginia corporation income tax
act and there is no appreciation prior to the
effective date of such act requiring exclusion.

(2) Where two or more assets are sold at a profit
during the same taxable year, and the fair market
value of each was higher than its federal adjusted
basis on July 1, 1967, the amount to be subtracted

from federal taxable income must be computed sepa-

rately for each asset.
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(3)

Section 5.03(c)

No adjustment is allowed where property was sold
at a loss during th; taxable year, even though
such property had a higher fair market value on
July 1, 1967, than the adjusted basis for federal
income tax purposes on that date.

Example 1. A corporation sold securities in 1972
and realized a gain of $3,000. However, on July
1, 1967, the fair market value of these securities
was $2,000 higher than the federal adjusted basis.
This being a long-term gain for federal tax pur-
poses, the amount to be subtracted from federal
taxable income is $2,000 which is the portion of
the gain not in excess of the difference between
fair market value and federal adjusted basis.
Example 2. A corporation purchased AB Stock in
1964 for $120,000. The fair market value of such
stock on July 1, 1967, was $155,000. The corpora-
tion sold the stock on September 1, 1972, for
$182,000. Therefore, ignoring capital gain treat-
ment for this example, the corporation has
realized a gain of $20,0000 on this transaction.
However, that appreciation in value from the date
of purchase to the effective date of the tax act
must be excluded from the total gain for West

Virginia tax purposes. In this case, of the total
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gain of $62,000 which is reflected in federal
taxable income, $35,000 thereof must be subtracted
as a modification to arrive at West Virginia
adjusted income. To reflect this adjustment, the

taxpayer will prepare the following schedule.
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SCHEDULE E

Section 5.03(¢)

MODIFICATION FOR GAINS FROM SALE OR EXCHANGE OF PRO?ERTY

6. Oririnal 7. Total
3. Profit Cost Or of Col. 4
. FPer 4. Market 5. Depre- . Other Plus Col. 5, £, Medift.
v Kind of 1. Date 2. Date Federal Yaloe eciation ete. Federal Minuos eation (soe
Froperty Acquired Sold Remmmn C9/1/67 to 7/1/6% Basis Col. € instructions)
1. AB Stock ' 1964 9/1/72 562,000, $155,000. $120,000.  $35,000. $35,000. .
2.
3.
4.
5. .
6. - B : L
Tom! modification (enter here ané on line 2¢ of Schedule A on page 2) T $..... , ........ .
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(d) The amount of any refund or credit for overpayment of
income taxes imposed by this State_;r any other taxing jurisdic-
tion, to the extent included in income for federal income tax
purposes. This adjustment applies to any refund or overpayment
of income taxes which was actually included in federal taxable
income, whether the refund or overpayment represented West
Virginia income taxes or the income taxes of another state, a
political subdivision of any state or any foreign government.
However, this adjustment does not include any portion of the
refund or overpayment which represents interest received. Such
interest, whether received in connection with a state or federal
refund or overpayment, is not exempt from tax, since it is paid
on a claim against a particular government, rather than paid on
an obligation arising from the exercise of its borrowing powers.

(e) The amount of dividends received, included in federal
taxable income, must be subtracted therefrom.

(f) Thirty-seven and one-half percent (37 1/2%) of the
excess of net long-term capital gains over net short-term capital
losses as defined in the laws of the United States.

5.04. Recomputation of Net Operating Loss. -- In determining

West Virginia adjusted income of a corporation entitled to a net
operating loss deduction for federal tax purposes, there shall be
added to or subtracted from the corporation's federal taxable
income the amount of an adjustment reflecting a recomputation of

such net operating loss deduction which the adjustments required
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Section 5.05

by sections 5.02 and 5.03 above are made for each taxable year

-

involved in the computation of such net operating loss deduction.

5.05. Adjustments for Water and Air Pollution Expenditures.

(a) A special deduction is permitted for expenditures of a
corporation for water and air pollution control facilities. Said
deduction, in the case of a corporation whose activities are
wholly within West Virginia, shall be made from West Virginia
adjusted income to arrive at West Virginia net taxable income.
In the case of a multistate corporation which is subject to
allocation and apportionment, said deduction will be made after
allocation and apportionment to arrive at West Virginia net
taxable income.

(b) The deduction shall be equal to the total amount paid
or incurred during a taxable year for the acquisition, construc-
tion or development within this State of water pollution control
facilities and air pollution control facilities as defined in §48
(h) of the Internal Revenue Code. However the total of the
amounts of any allowances for depreciation and amortization of
such water pollution control facilities and air pollution control
facilities, as so defined, to the extent deductible in determin-
ing federal taxable income, must be added as an adjustment
thereto.

(¢) A pollution control facility shall mean a new and
identifiable treatment facility used exclusively as a means of

abating or controlling air and water pollution, and such facility
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Section 5.05(d)

must be approved by either the Secretary of Health, Education and
Welfare or the Secretary of Interiq; for federal tax purposes in
accordance with 8§48 of the Internal Revenue Code.

(d) Each corporation electing to take advantage of this
special deduction is required to initiate certification proce-
dures for the pollution control facility with the appropriate
federal agency. The election for this special deduction will be
on the annual return for the taxable year in which such amounts
were paid or incurred. The taxpayer is required to submit with

said return information indicating proof of certification by the

appropriate federal agency.
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Section 6. Allocation and Apportionment.

-

6.01. General.

(a) When a taxpayer has income from sources within this
State as well as income from sources outside this State, the
division of income and the resulting determination of the portion
of the taxpayer's entire income which has its source in this
State shall be determined by allocation and apportionment. In
such cases, the taxpayer must determine which portion of its
adjusted income represents business income and which portion
constitutes nonbusiness income. The various items of nonbusi-
nesss income are then directly allocated to specific jurisdic-
tions pursuant to the provisions of Section 6.04 of this
regulation. The business income of a corporation is divided
between the jurisdictions in which the business is conducted
pursuant to the property and payroll factors set forth in section
6.05 of this regulation. The sum of the items of nonbusiness
income directly allocated to this State, plus the amount of
business income attributable to this State by the apportionment
formula constitutes the amount of the corporation's West Virginia
nét taxable income which is subject to tax under the income tax
laws of this State.

(b) The word "apportionment" generally refers to the divi-
sion of adjusted income between jurisdictions by the use of a
formula containing apportionment factors (payroll and property),
and the word "allocation" generally refers to the assignment of
adjusted income to a particular jurisdiction.

o
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(c¢) A corporation which is taxable both within and without
West Virginia is required to allocate and apportion its West
Virginia adjusted income. For purposes of this rule, adjusted
income is federal taxable income adjusted as provided in Section
> of these regulations. A taxpayer must have income from a
business activity which is taxable by this State and at least one
other state, to allocate and apportion income. Income from
business activity includes business or nonbusiness income.
Therefore, if a corporation has nonbusiness income taxable by one
state and business income taxable by another state, the tax-
payer's income shall be allocated and apportioned. Where a
corporation is not taxable in another state on its business
income but is taxable in another state only because of non-
business income, all business income shall be attributed to West
Virginia.

6.02, Taxable in Another State.

(a) For purposes of allocation and apportionment of
adjusted income, the term "taxable in another state" shall apply
to a corporation if: (1) in that state the corporation is subject
to a net income tax, a franchise tax measured by net income, a
franchise tax for the privilege of doing business, or a corporate
stock tax, or (2) that state has jurisdiction to subject the
corporation to a net income tax, regardless of whether or not

that state imposes such a tax on the corporation.

hul

xS
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(b) If another state does not impose any of the taxes set
forth in (a) above and has no jurisd;ction to subject the corpor-
ation to a net income tax, such corporation does not meet the
requirements of "taxable in another state". A taxpayer is sub-~
ject to one of the taxes specified in (a)(l) above only if it
engages in business activities in another state. If the corpora-
tion voluntarily files and pays such tax when not required to do
so by the laws of that state or pays a minimal fee for qualifica-
tion, registration or for the privilege of doing business in that
state, but does not actually engage in business activities in
that state, or does engage in some activity, not sufficient for
nexus, and the minimum tax bears no relation to the corporation's
activities within such state, the corporation is not subject to
tax within that state and is therefore not taxable in another
state.

(¢) The concept of taxability in another state is based
upon the premise that every state in which the taxpayer is
engaged in business activities may impose an income tax even
though every state does not do so. Other types of taxes may be
iﬁposed, by some states, as a substitute for an income tax.
Therefore, only those taxes enumerated in (a)(1l) and (2) above
which may be considered as revenue raising rather than regulatory
measures shall be considered in determining whether the corpora-

tion i1s taxable in another state.
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The requirement in (a)(2) above has been satisfied if the
taxpayer's business activities are ;ufficient to give the state
jurisdiction to impose a net income tax under the Constitution
and statutes of the United States. Jurisdiction to tax is not
present where the state is prohibited from imposing the tax by

reason of Public Law 86-272, 15 U.S.C.A. §§381-385.

6.03. Activities Entirely Within West Virginia. -- If the

business activities of a taxpayer take place entirely within this
State, the entire income of such taxpayer is subject to the West
Virginia corporation income tax act.

6.04. Allocation.

(a) If the business activities of a taxpayer take place
partially within and partially without this State and such tax-
payer 1s also taxable in another state, the following items of
income are subject to allocation, to the extent that such items
constitute nonbusiness income.

(1) Rents and royalties from real or tangible personal
property.

(2) Patent or copyright royalties.

(3) Interest.

(b) Method of Allocation.

(1) Net Rents and Royalties. -- Net rents and royal-

ties from real estate located in West Virginia are
allocable to this State. Rental income from real

property constitutes business income when the
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Section 6.04(b)

rental of such property is a principal business
activity of the taxpayer or the rental of the
property is related to or incidental to the tax-

paver's principal business activity.

Net Rents and Royalties from Tangible Personal

Property. -- Net rents and royalties from tangible
personal property are allocable to this State if
and to the extent that the property is utilized in
West Virginia, or in their entirety if the corpor-
ation's commercial domicile is in this State and
the taxpayer is not organized under the laws of
or taxable in the state in which the property is
utilized. The extent of utilization of tangible
personal property shall be determined by computing
the number of days of physical location of the

property within the various jurisdictions.

Interest.

(A) Interest income received by a corporation is
allocable to this State if the taxpayer's
commercial domicile is in this State.

(B) Interest income is business income if the
intangible with respect to which the interest
was received arises out of or was created by
a business activity of the taxpayer and in

those situations where the purpose for
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acquiring the intangible is directly related
to the business activity of the taxpayer.

(4) Patent and Copyright Roylaties.

(A) Patent and copyright royalties are allocable
to this State to the extent that the patent
or copyright is utilized by the payer in this
State, or to the extent that the patent or
copyright is utilized by the payer in a state
in which the taxpayer is not taxable and the
taxpayer's commercial domicile 1is in this
State.

(B) A patent is utilized in a state to the extent
that it is employed in production, fabrica-
tion, manufacturing or other processing in
the state or to the extent that a patented
product is produced in the state.

(C) A copyright is utilized in a state to the
extent that printing or other publication
originates in the state,

6.05. Apportionment.

(a) All remaining adjusted income, after deducting those
items specifically allocated under section 6.04(b)1 through (4)
of this regulation, shall be apportioned to the State by the
employment of a two-factor formula, consisting of payroll and

property.
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(b) In order to determine the income attributable to West
Virginia, apportionable income shall'be multiplied by a fraction,
the numerator of which is the property factor plus the payroll
factor, and the denominator of which is two. Thus, the appor-
tionment formula will appear as:

Property percentage + payroll percentage West Virginia

= apportionment
2 percentage

6.06. Property Factor.

(a) The property factor shall include all real and tangible
personal property owned or rented and used by the corporation to
produce business income during the taxable year. The term "real
and tangible personal property" includes land, buildings,
machinery, stocks of goods, materials, equipment and other real
and tangible personal property used in connection with the pro-
duction of business income.

(b) Property used in connection with the production of
nonbusiness income, which is allocated, shall be excluded from
the factor.

(¢) The numerator of the property factor is the average
vélue of the taxpayer's real and tangible personal property owned
or rented and used in this State during the taxable year.

(d) The denominator of the property factor is the average
value of all the taxpayer's real and tangible personal property

owned or rented and used during the taxable year.
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(e) The property, a fraction, will appear as:

"Average value of corporation's real

and tangible personal property owned

or rented and used in West Virginia

during the tax period Property

= Percentage

Average value of all the corporation's

real and tangible personal property

owned or rented and used during the

tax period.

(£) The property factor or property percentage of the
apportionment formula is then determined by dividing the numera-
tor by the denominator.

(g) To illustrate: A taxpayer purchased a manufacturing
facility on January 1, 1972, within this State, at a cost of
$200,000( It also purchased a warehouse, on the same date, in
Ohio, at a cost of $300,000. The taxpayer owns no other pro-
perty; nor does it rent other property.

(1) For purposes of the property factor, the numerator
will reflect $200,000 which is the original cost
of the West Virginia property.

(2) The denominator of the property factor will
reflect $500,000 which is the original cost of all
the corporation's property.

(3) Therefore, the numerator divided by the denomina-
tor reflects a property percentage, for this

illustration of forty percent (40%).

(h) Valuation of owned property. -- The valuation of owned

property is at its original cost with no adjustment made thereto
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for any depreciation. Original cost is the basis of the property
for federal income tax purposes (érior to any federal adjust-
ments) at the time of acquisition by the taxpayer and adjusted by
subsequent capital additions or improvements thereto and partial
disposition thereof, by reason of sale, exchange, abandonment,
condemnation, etc.
(1) To illustrate: On January 1, 1970, the taxpayer
purchased a factory building in this State at a
cost of $650,000. On January 1, 1972, the corpor-
ation expended $100,000 for remodeling of said
building. A depreciation deduction of $47,000 was
claimed by the taxpayer on said building on its
1972 return. The value of the building includible
in the numerator and denominator of the property
factor is $750,000 as the depreciation deduction
is not considered in determining the wvalue of the
building for purposes of the property factor but
the capital addition is taken into consideration.
(2) 1f the building were located without this State,
its wvalue (8750,000) would be includible in the
denominator only.

(i) Valuation of rented property.

(1) Property rented by the taxpayer from others is

valued at eight (8) times the annual rental rate.
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The annual rental rxate is the amount paid as
rental for the property for a twelve (12) month
period. Where property is rented for less than
twelve months, the rent paid for the actual period
of rental shall constitute the annual rental rate
for the income year.
To illustrate: X Corporation agrees in 1970
to rent a building in this State at $3,000
per month with the lease to terminate on
September 30, 1972. For the income year
1972, the corporation's annualized rental
rate is $27,000 (9 months X $3,000). The
value includible in the numerator and denomi-
nator of the property factor is $216,000 (9
months X $3,000 rent X 8).
Annual rent does not include incidental expenses
such as hotel and motel accommodations, daily
rental of automobiles, equipment, etc,
Leasehold improvements shall, for the purposes of
the property factor, be treated as property owned
by the taxpayer regardless of whether the improve-
ments are movable or revert to the lessor upon
expiration of the lease. Leasehold improvements

shall be included in the property factor at

original cost.
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6.07. Payro

Section 6.07

Any amount payable as additional rent or in lieu
of rent, such as taxés, insurance, repairs or any
other items which are required to be paid under
the terms of the lease shall be included in the
property factor.

Generally, the average value of property shall be
determined by averaging the values at the begin-
ning and ending of the taxable year. However, the
tax commissioner may require averaging by monthly
or other periodic values if such method of averag-
ing is required to properly reflect the average
value of the taxpayer's property.

Averaging by monthly or other periodic values will
be applied if substantial fluctuations in the
values of the property exist during the income
year or where property 1is acquired after the
beginning of the taxable year or disposed of
before the end of the taxable year.

11 Factor.

(a) The payroll factor is a fraction, the numerator of

which is the total amount of compensation paid in this State

during the tax

able year, and the denominator of which is the

total compensation paid everywhere during the taxable year. The

payroll factor

. payer for compe

shall include the total amount paid by the tax-

nsation in connection with earning business income

during the taxable year.
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(b) The term "compensation" means wages, salaries, commis-
sions and any other form of remuneration paid to employees for
personal services. Payments made to an independent contractor or
any other person not properly classified as an employee are to be
excluded from the payroll factor. Only amounts paid directly to
employees are included in the payroll factor.

(¢) The payroll factor includes only compensation which is
attributable to the business income subject to apportionment.
The compensation of any employee whose activities are confined
primarily to the production of nonbusiness income shall be
excluded from the payroll factor. All compensation paid to
general executive officers who are not employees shall be
excluded in computing the payroll factor. General executive
officers shall include the chairman of the board, president, vice
president, secretary, treasurer and any other officer serving in
similar capacities.

(d) Compensation paid in this State. -- Compensation is

paid in this State if any one of the following tests are met:
| (1) The employee's service 1is performed entirely
within West Virginia.

(2) The employee's service is performed both within
and without this State, but the service performed
without the State is incidental to the employee's
service within the State. The word "incidental™

means any service which is temporary or secondary

Do DE
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in nature, or which is rendered in connection with

an isolated transaction.

If the employee's services are performed both

within and without the State, the employee's

compensation will be attributable to this State:

(A) 1if the employee's base of operations is in
this State; or

(B) 1if there is no base of operations, the place
from which the services is directed or con-
trolled is in this State; or if the base of
operations or the place from which the
services 1s directed or controlled is not in
any state in which some part of the service
is performed, but the employee's residence is

in this State.

All other compensation paid by the corporation shall be reflected

in the denominator of the payroll factor.

(e) Computation of payroll percentage.

(1)

(2)

The payroll factor, a fraction, will appear as:

"Compensation paid in this State West Virginia
= payroll
Compensation paid everywhere" percentage

The payroll factor or payroll percentage of the
apportionment formula is then determined by divid-

ing the numerator by the denominator.
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(3) To illustrate: A corporation, in 1972, paid wages
to its employees w;thin West Virginia in the
amount of $§12,000. It also paid wages to
employees in Ohio for said year in the amount of
$88,000. The taxpayer paid no other compensation
during the year.

(A) The numerator will reflect $12,000 as compen-
sation paid in West Virginia.

(B) The denominator will reflect $100,000 as all
compensation paid everywhere during the
taxable year.

(C) Therefore, the West Virginia payroll percent-
age for this illustration is twelve percent
(12%), the numerator divided by the denomi-

nator.

6.08. Computation of Average of Apportionment Factors.

(a) The corporation is required to determine and compute
the apportionment factors applicable to its business operations
conaucted everywhere during the taxable year. The value of
nonbusiness property and items of nonbusiness income, loss and
expense directly allocable to West Virginia and other states must
be excluded in computing the apportionment factors.

(b) The corporation determines its apportionable business
income (or loss) by deducting all nonbusiness income or loss

directly allocable to West Virginia and other states from its
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West Virginia adjusted income or loss. West Virginia adjusted
income is federal taxable income plus or minus those modifica-
tions described in Section 5 of these rules.

(¢) The corporation must then determine the amount of its
income attributable to this State by applying the average of the
property factor and the payroll factor to the apportionable
business income.

(d) To illustrate: A corporation owns and rents property
within this State with a computed value of $17,000. From opera-
tions everywhere, the corporation has property with a value of
$100,000. Said corporation pays compensation to employees within
this State in the amount of $42,000. It pays compensation every-
where in the amount of $200,000 for this taxable year.

(1) The corporation will determine its apportionment
percentage by computing the two factors (property
and payroll) and averaging the two. Therefore,
the property factor is 17% (numerator : denomina-
tor, or §17,000 s+ $100,000), and the payroll
factor is 21% (numerator + denominator, or $42,000
+ $200,000). These two percentage factors are
then averaged and reflect an apportionment percen-
tage of 19%. Said apportionment percentage &ust
then be applied against the taxpayer's apportion-

able business income to arrive at income

attributable to West Virginia.
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(2) The taxpayer, for this example, would prepare the

following schedule to determine its apportionment

percentage.

’ |

SCHEDULE C—PERCENTAGE APPORTIONMENT OF INCOME -
1. Salaries, wages and other compensation zs:agm:d to West Virginia .....$ 42,000,
2. Salaries, wages and other compcnsabon p:ud cve:y'where ceremeeaas ... 200,000,
3. Payroll percestage (line J=elne 2) ©ooiioniinensitionn oo 2% ' .
4. Awerage value of tangible property in West V:rg-m;a Cheinneeraaas wiee. 17,000,
&, Aveage value ‘'of tangible property everywhere ...... et e 100,000,
"6 Preperty percentage (line 4=—line -3 L 17%
7. Total percentige (add line 3 2nd Bne ) oovvnrenrrenunennnonnte 389
& Apportionment percentage (divide Line 7 by nme.ral 2 if both factors are
utilized) (Enter on line 11, p. 1) e T eeean 19%.

KOTE: Both fretors most be oiilized unless permission in writing has been obtnned
Previously trom the divislen director. I one fastor i ntliired, enter the Kill per-
centage of the one Iactor on line § of thu scheciule,
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6.09. Other Methods of Allocation and Apportionment.

(a) No corporation 1is allowed to wuse any alternative
formula or method of reporting its income to West Virginia except
upon written order of the tax commissioner. Any return in which
any formula or method other than as prescribed by statute is used
without the written order of the tax commissioner is not a lawful
tax return.

(b) If the allocation and apportionment provisions do not
fairly represent the extent of the corporation's business activi-
ties in this State, the corporation may petition for or the tax
commissioner may require, in respect to all or any part of the
taxpayer's business activities, if reasonable: (1) separate
accounting; (2) the exclusion of one of the factors; (3) the
inclusion of one or more additional factors; or (4) the employ-
ment of any other method to effectuate an equitable allocation
and apportionment.

(¢) A corporation filing a petition with the tax commis-
sipner for permission to employ a formula of allocation and
appbrtionment unlike that provided by statute shall file said
petition in accordance with the following requirements:

(1) The petition shall be drawn in a form generally
used in legal proceedings and shall be sworn to
and subscribed by an officer of the corporation
having knowledge of the facts stated in the peti-

tion.

Page 4]



State Tax Department
Leg. Reg. 11-10

Series XX1IV

(2)

(3)

(4)

(5)

(6)

Section 6.09(c)

The petition shall summarize the business opera-
tions of the corporation both within and without
West Virginia.

The petition shall contain the corporation's
arguments and contentions respecting the applica-
tion of the formula prescribed by statute and the
method requested, giving grounds, in detail upon
which the corporation is basing its arguments and
contentions.

The petition shall clearly disclose the alterna-
tive method being requested, showing the results
of its application and any supporting and supple-
mentary information which would enable the tax
commissioner to fully understand and consider the
method requested by the corporation.

The taxpayer shall submit schedules showing the
computations of the ratio of the value of real and
personal tangible property used by the corporation
in this State to the value of like property used
by the corporation both within and without this
State.

The corporation shall submit schedules showing the
computations of the ratio of all compensation paid
in this State to total compensation paid by the

corporation everywhere.
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(7) The petition shall be filed with the Tax Commis-
sioner no later tha; the due date of the tax
return for the taxable year for which an alterna-
tive method is requested.

(d) In any proceeding brought before or against the Tax
Commissioner by a taxpayer seeking to employ a formula unlike
that provided by statute, the burden of proof shall be upon said
taxpayer.

(e) 1If the Tax Commissioner demands that a corporation
employ a formula unlike that provided by statute, the burden of

proof shall be upon the Tax Commissioner.

6.10. Summary and Examples Relating to Allocation and Appor-

tionment.

(a) Corporations Entirely Within State.

(1) Any corporation which has its business activities
entirely within West Virginia shall report all
income to this State and is not permitted to
apportion income. In order to determine its West
Virginia net taxable income, said corporation will
follow the method below in the order stated.

(A) 1t will determine its federal taxable income
as defined in the laws of the United States
in effect before January 1, 1973. (Line 1 of

the present corporate tax return.)

Page 43




State Tax Department

Leg. Reg. 11-10
Series XXIV

(2)

(B)

(C)

(D)

Section 6.10(a)

It will add to and subtract from federal
taxable income those adjustments set forth in
sections 5.02 and 5.03 of these rules. This
combined addition and subtraction of modifi-
cations from federal taxable income results
in West Virginia adjusted income. (Line 5 of
present return.)

From adjusted income the corporation will
deduct expenses incurred, if any, for the
purchase or construction of air or water
pollution control facilities. This subtrac-
tion results in West Virginia net taxable
income against which the rate is applied to
determine the amount of tax.

The corporation will omit lines 9 through 16
of the tax return, inasmuch as these pertain

to taxpayers which are required to allocate

and apportion.

The following example pertains to a corporation

which has no business operations outside this

State.

Example: XY Corporation operates an auto-
mobile dealership within the State. For
federal income tax purposes, the corporation
determines its federal taxable income to be

$35,000.
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The corporation had the following modifica-
tions to federal taxable income:
(A) 1Interest from California bonds $1,000

(B) West Virginia business and

occupation tax 350

Total additions $1,350
(C) 1Interest on U. S. bonds $ 250
(D) Sale of property modification 4,000

Total subtractions 54,250

After addition and subtraction of the modifi-
cations listed above from federal taxable income,
adjusted income, or taxable income in this case,
amounts to $32,100 against which the tax rate is
applied.

A completed tax return for this example

follows at the next page herein.
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WEST VIRGINIA
- CORPORATION NET INCOME TAX RETURN

a1 , w—— T Y

FORM ]n . ‘ * B e past darwary §Ommerane 31, 1872 &7 anshia yew '972

Carpmrwuibe b av . On-ulkwln-u. L R T
Xy CORPORATIO) 550001270 .

Paray Adubtww - Pruspipal Flase £ ACHvTY in Wert Viepnis
37 Maple Street — Sutton, West V. - .

Oy, Etvts et z_b Cina P L. Eaauk it hvecier pepe B Die &1 inrerperaien

_ Sutton, West Virvinde 22071 W, Va, 1._3/4/37

Priraipsl Busimea Actwity bn Well Viegnig - - - - w:ﬂ-hn.lhml' Tytes 01 Amiaseiivg bimmal
Autompbile sales and services ! Cash

Prean Wisirs Bo00 Are K - u-ur-p.-g-—u—um1'“mmlun—tmn'i-un-n)
Same zs above . Seme &s gbove — e .

Mepicnal Service Conter Wheed Fagers! inenme Tax Returfm Are Fimd . ’
Mem-his, Tenn —— ——

weart Varginis & v € Tax & et Wit Caye GO Tan ALtount Wumoer
123-4567-B92~447 N/ ..

» NOTE: ACOPY OF PAGE 10OF YOUR FEDERAL RETURN MUST BE ATTACHED TO THIS RETURN

1. Faderal maxableineome . . . . o+ - s e scr s T _.  $35,000.00

2 Modifications increasing federal isxable income (Sch. A, fimt 1(n), P21 . . . .. U e ..3.350.00

S Sum e i 1 anGHMED & o o s s e e e e e e e e e e e s 36.350.00

4 Modifications ecreasing federal xable income (Sch. A, fine 2(61.5:2) .« o v 2 - o o s L .4.230.00

S. Adjured federsl Taxable income (ine 3 s than 4) (IF ALL INCOME IS ATTRIBUTABLE TO,

" WEST VIRGINIA, COMPLETE LINES 6 THROUGH®) . . . - . . . e 32,100.00

6. Expeme incurted for water and sir polivtion conurol (ue rTuChions) . . - - . . - RSCRRC S 32..-}8-'0- bt

7. Wast Virginia axable income {line SWem8) . o o . o0 e oo e e e 2 s e s s z H

B, Tax (6 per cent of line 7) WHERE ALL INCOME 1S FROM WEST VIRGINIA SOURCES, ENTER

THE TAX HERE AND DN LINE 17 BELOW WHERE THE ENTIRE INCOME 1S NOT DERIVED

- FROM SOURCES WITHIN WEST VIRGINIA COMPLETE THE FOLLOWING . . . . . . - .1,826.00
9. Tom! non-spportionable income (or lonsl 5eh. B, wotal ofeol. B.lined, 2.2) . - .+ s . - Loveer s = s s
10. imcome subject 1o apportipnment [fine 5 plus Joss or minus @inonime®) . ... ... e et m——
11. Apponionmen percentage {Sch C, line B, p. - TP e e e beaseer e s
12 Income sppormioned 1o Wett Virginia (iine 10 multiplis by line 11) . . .« ¢ o . .0 0 S
135, Add income or deduct loss (Seh. B,womtofeel 1) L o o 0 0 e e e e e s Ch e e e s s m— e et
14, West Virginia axable income (line 12 plus or minus 71,73 1<} R
15. Expense incured 107 water and ait polivtion eontrol facilities . . . . 0 0 e 4 e s e v e e d——
1E. West Virginis ret taxable income (line 14 ke line 15) : .
17. NET INCOME TAX (6peccentof line16) . . . .« . - - o« o & e e e e da 826,00,
18, (a) Emimatedtax pid . . . . . .. [ & N Y., ;
{b) Business and ectupation x credit {Seh. D, line € .. .. i
(€} Carrier income 1ax erudit {(Seh. D, e 6} . . . . - - !
16, Tom! credits {sum of lines Y8 throwgh (e} . . .« . v - -0 0 T e e e e e e e £50.00 !
20,  fine 17 it larger thandine 16, enter the ditierence . BALANCEDUE . . - . . - . .« o i, 376,00 f
21, Jrerest for late payment (see iniructions, p. 4} . . o . L aa e e e e s b e e e =0= .
22 Towl amountdue ltonl of lnes 20800 21) . 4« « - s v e e e e e s s e 1.376,.00
24, f line 19 i larger than line 17, enter The difference i OVERPAYMENT . . . ¢ o ¢ = o + .
Check either line 24 or 25, Overpayment to be ¢ither relunded i full or credined in full
24, Amount on line 23 10 be credited to 1873 entimatad Tax . L L L 0w s e e s e e D
2 AmounionlineZ3toberefunded . . . L u .o e e . oo se e ot s - e D
Ungier prnatties 81 mbriuty, | ©octers Thet | s sxsmimd Bhit rwpun {imchs s et | DO WOT USE BFACE BELOW

m.)muumplnnm“uunuqn.m.um

{Sipnansy 81 OVimer) (T

(b pranss @1 prooersr DT Lo A paver)

lAmareu} (Drwm)




State Tax Department
Leg. Reg. 11-10
Series XXIV

Section 6.10(a)

SCHEDULE A=MODIFICATIONS TO FEDERAL TAXAELE INCOME

. Modilreations inceasing federal urrbie income

. Madificatiors decrsasing federal taxsbie income

{2) - nterest or dividends trom sune o jocal bonds.
{b) Interest of dividends from LS. Government oblipations .
{c) inctme wxet impomd by this ftate or any other jurmdiction . . . . . . . . . o . o .
10} Butiness snd ocoupation tax imposed by this sure .
{e) -Carrier income wx impowd by thy fum .
(1) Inusren paid 10 Gamy seastities exempt from Went Virpinia ncome B . .« o ¢ 4+ . w s
{g} Feders! deprecistion tor sir and water poliution contro! faciiities P
{h) Tota! of lines 1(a} through (g) (Enter here and on line 2, page 1) .

e T T )

P L}

{s) Interest income on U.5. Government obligations
{b) Interest o dividenas from any instrumentality of the us
{c) Modification for the mis of property (artach Schedule E of page 3)
(¢} Amount of refund or eredit of income taxes imposad by This or any other pumdvn-on P
{e) Amount of dividends included in faderal taxable income *

{1} Modification for cepitalpeim (ateh Sehedule F of page 3)
{g) Tows of linex Z(s) through 11} {(Enter here and on line 4. p. 1)

._-51 000.05__ 7

_: . Asepa
- AT

I YT
I T/ R T R

hm e = — ——

R e

54.250,00

SCHEDULE B-—NON-APPOHTIONABLE INCOME ALLOCATED WITHIN AND WITHOUT WEST VIRGINIA ~

Description {1) Within West Va. {2} Without West Va.

{3) Tow!

Renu and royaltiss from @npible property

wras ammms b w6 memes dme

Interest income {nanbusingss) : : . [UVIITIPR SRR

plop

Roysities trom patents and cofyTights
Totats | -

: SC'HEDUL'E C~PERCENTAGE APPORTIONMENT OF INCOME

PO AL~

. Salaties, wages and pthwr compensation sssigned 1o Wert Virginia
. Salarie, wages and other compenmation paid -vmhun T T e e e e e e

. Tow! percentage (add line 3 and line €)

WOTL: Sevh Sareey Sngl by wibnfe g

Fayroll pereentape {line 1+ lined) . . . . . a0 . .
Averape value of ngible property in Wen Virginia
Average value of tanpible priperty everywhere

Property percentape (line 4 - line 5) . °

Bt EEr——— g Sarvia S e gt —
Ay $R P e AT, A g—
Tt gD, A W Sl prsatnaage o ¢
e s beutves e by § B Waey i

Awomnnme.nl peroenuge {divide line 7 by numeral 2 if both facton are wiilized) Enter on rme .

T ———

-]

" SCHEDULE D—COMPUTATIDN OF CREDIT FOR BUSINESS AND OCCUPATI
INCOME TAX PAYABLE

ON OR CARRIEH

1. Busines ang Gcoupation of carrier income tax payable for the taxable yakr .+« - . . 4 0. $ 350,00
2. Wen Virpinia Net Income Tax {ine 17,0006 1) o o ¢ = 2 2 v v a - - e e e e e —— e 826,00
4, Alipwable income Subject 10 busings and Ecupstion Tax Or GiTier iNCOme TIX,
(SoeiMFITUETIONS) + v 7 + = = - ¢ « 0 o o « o v s « s 4 o ==
4, Wen Virginia toal income (line 5 or line 14 rhich . Jicable) 32,100, 00 800.0
£. Limigrtion ot credin llrm?mun:phedbylmealnddmoed by o A S - 1.800,00
€ s 350,00

Toul credit (the smaliert of lins 1,200 5 . . . . . . . e e e e s e e e s




State Tax Department
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Section 6.10(a)

-

SCHEDULE E- MODIFICATION FOR GAINS FROM SALE 'OR EXCHANGE OF PROPERTY

N & Orig- 7. Tew

3. Pt el Cont ot Col A
SSPP R IO Jc (~  —  r  3
Puiduniily By Sanh Aeum 1157 10K B ol G bt tirm)
warehouse 2/1/62124/72 ¢ 000 110,000 1 $1,00C £7.000 £4_.000 £4,000

1.
-3
3.
4
5
6

‘r.ntmnmmlmrmmuomﬂulwnAu—lm

—— § 4,Uly

SCHEDULE F — MODIEICATIONS FOR CAPITAL GAINS

1. Mgt Capital Gains {ATTACR FEDERAL SCREDULE D)

2 LESS (e.) Amountshown at line 2{cl, Schedole A
{b) Othar (SPECIFY)

a. Lime 1, less Line 2(0) o1 2b), whichever B applicable

4. Limiwmion of modification, Line 3 multiplied by 37%%. (Enter here and on

line 2{1) ot Schadule &) -

SCHEDULE E-~MODIFICATIONS FOR GAINS FROM SALE OR EXCHANGE OF PROPERTY ACQUIRED
PRIOR TO JULY 1,1967

YOU MUST ATTACH A COMPLETED SCHEDULE E AND TRUE COFY OF YOUR FEDERAL
SCMEDULE DICAPITAL GAINS AND LOSSES) TO SUPPORT THIS MODIFICATION CLAIM,
FAILURE TO DO SO WILL RESULT IN THE DISALLOWANCE OF THE CLAIM.

Subject 10 cerwain limimtions, 3 xpaye! reporiing on his
faderal return, a profit from the e or disposition of property
acquired by him prior 1o Joly 1, 1067 is allowed a modification
redueing his 10wl intome for West Virginia purposes by #n
ampun equal 10 The propenty’s apprecistion in value priof 1o that
dre. The allowable modification esnnol excred either (a) the
profit reported on the federal return or {b) the appreciation prior
e July 1, 1867, WHICHEVER 15 LESS.

NO MODIFICATION ALLOWED IF PROPERTY ACOURED
AFTER JUNE 30, 1967, If » taxpayer mealizesr ¥ gain on the sale
of property which he received by an acauisition other than one
which gives him a subfiinned basis before June 30, 1967, »
Schadule £ modification is hut alicwsd; tor apprecistion on such
roperty will have ocourred ghier The impanition ©f the West
Virginis Corporation Net tncome Tax Act and there is no appre:
cinion prier 10 thz etactive date of the Azt requiring extlusion,

NO MODIFICAYION ALLOWED wWHERE LOSS DCCURS. No
modiiEalion B Wiowsd whare property is sold a1 a Joss duting the
wxable yasr, even though such property hed » higher fair market
walue on July 1, 1967, than the sdjused iz for tecers! income
1ax purposes on ht date.

FAIR MARKET VALUE. The fair market veiue of niock shall be
the dewng price a5 lisied on one ©f the riock exchanges st th
clese of pusiness on June 30, 1967.

SEPARATE COMPUTATION REQUIRED FOR EACH TRANS-
ACTION. Where twh of more amets sre sold 212 profit during the
same taxable year and the fair market value of anch wak bipher
than Io federal adjusted basis on July 1, 1667, the amount 1o be
subtractad from fedenl sdiviied gros income must be compunad
seperriely for each anet sokd.

. COMPUTING THE MODIFICATION. The modificxtion b ot

pasted by subtratting from federsi adjuried gro income that
ponien of the gain reporied for faderal income TEX PrPOGES
which it ot in exeess of the ditterence betwren the higher tair
market value and the adjusied besis for federal income tax pure
poss, on July 1, 1967,

¥

P
P




State Tax Department
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Section 6.10(a)

Completion of Schedule E will provide
the modification permitted for each kind of
property- listed by -the—-taxpayer, the date
of acquisition of which is to be entered in
column. 1.

- Enter in column 2 the date you sold the
Property. T

"Enter in column 3 the income (without
the calculation for long-term capital gains)
you realized from the sale of property as
reported on your federal return,

* Enter in c¢olumn 4 the fair market value
of the property om July I, 1967,

" pther negative adjustments in basis al-

lowed for federal tax purposes to July 1,
967, .-

" Enter in column 6 the original cost or
other basis of the property, plus any posi-
tive ‘adjustments in basis allowed for fed-
eral tax purposes to July 1, 1967.

-

Enter in column 7 the amount in eolumn 4
plus the armount in eolumn 5, minus the amoumt
in column 6 The resultant entry expresses
the difference between fair market value on
July 1, 1967 and the adjusted basis on that
date, ie, the appreciation in vaiue to July
1, 1967.

Colurnn 8. If the profit on sale is reported
on the federal return as ordinary income,
enter the amount in column 3 or the amoont
in ¢olumn 7, whichever is less.

EXAMPLE: If your tota] federal incoms
for the calendar year 1971 includes a gain
of £5,000 resuliing from the sale of real es-
tate, which on July 1, 1967 had a fair mar-
ket value of $10,000 and a basis of $8,000 for
federal income tax purposes on that date,
the amount of the gain to be entered in
column 8 of line 6 is $2,000 (since that is
the portion of the $5,000 gain which does
not exceed the difference between value and
basis).

SCHEDULE F—MODIFICATION FOR CAPITAL GAINS

If the amount of federal taxable income
contains 2 net long-term cazpital gain over
net short-term capital gains onm any sale
after June 9, 1972, there shall be zllowed a
decreasing modification of thirty seven and
one-half percent (37%4%) of the excess for
West Virginia corporation met income tax
purposes.

" Line 1 of Schedule F—Enter on this line
the a2mount of federal capital gains shown
at LINE 9 of the federal form (attach
Federal Schedule D to support this modi-
fcation).

- Line 2(a) of Schedule-F—Enter on this
line- the amount of allowable - modification

for property appreciation on Line 2¢, Sched.
ule A,

‘Line 3 of Schedule F—Enter on this line
the amount of LINE 1, less the amount of
LINE 2(a) or 2(b) whichever is applicable.

Line 2(b) of Schedule F—Enter on this
line any amounts which should be sub-
tracted from gains within West Virginia to
arrive at West Virginia taxable gains,

Line 4 of Schegule F—Maultiply the amomnt
oo LINE 3 by thirty seven and one-half
percent (3734 %) and enter the result here
and at LINE 2(f) of Schedule A.




State Tax Department

Leg. Reg. 11-10

Section 6.10(b)

state Corporations.

Series XXIV
(b) Multi
(1)

-

Any corporation which has income from sources
within this State and income from sources outside
this State must allocate and apportion its income
to arrive at the amount of tax due the State. In
order to determine its West Virginia net taxable
income, said corporation will follow the method
below in the order stated.

(A) It will determine its federal taxable income
as defined in the laws of the United States
in effect prior to January 1, 1973. (Line 1
of the present return.)

(B) 1t will add to and subtract from federal
taxable income those adjustments described in
section 5 of these rules. This combined
addition and subtraction of modifications
from federal taxable income results in West
Virginia adjusted income to the multistate
corporation. (Line 5 of the present return.)

(C) After determination of adjusted income, the
multistate corporation may proceed to allo-
cate particular items of income. (Line 9 and
Schedule B of present return.) Corporations
which allocate and apportion income omit

lines 6 through 8 of the tax return.

Page 50
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Leg. Reg. 11-10
Series XXIV

(D)

® | (E)

(F)

(G)

Section 6.10(b)

Total allocable income is entered at Line 9
of the return ;nd is added to or deducted
from West Virginia adjusted income to arrive
at apportionable business income. If the
item of allocation is a positive amount, it
is subtracted from adjusted income; and if
the item is a negative amount, it is added to
adjusted income. This procedure effectively
eliminates or excludes allocable items from
adjusted income in arriving at apportiomable
income (Line 10 of the return).

The corporation must then compute its appor-
tionment formula (Schedule C) to find its
apportionment percentage. The apportionment
percentage (Line 11) is applied against
apportionable income (Line 10) to determine
income attributable to West Virginia (Line
12).

The taxpayer must then add West Virginia
allocable income (Schedule B) to income
attributable to West Virginia, and the sum is
West Virginia taxable income (Line 14).

From West Virginia taxable income (Line 14),
the multistate corporation 1is permitted to

deduct any expenses incurred for the acquisi-

Page 51
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Series XXIV

(2)

Section 6.10(b)

tion or construction of air or water pollu-
tion control %acilities. This deduction
results in West Virginia net taxable income
against which the rate is applied to deter-
mine the amount of tax.
The following example pertains to a corporation
which has income from sources both within and
without the State.
Example: AB Corporation sells, services and
manufactures coal mining equipment and
supplies within and without West Virginia.
The corporation computes its federal taxable
income to be §$3,800,000 which it places at
Line 1 of its West Virginia return.
(A) The corporation has the following modifica-
tions which increase federal taxable income:
(1) Interest on New
Mexico bonds s 1,110
(ii) Income taxes imposed
by West Virginia,
Kentucky and North
Carolina 129,415
(iii) West Virginia busi-
ness and occupation

rax
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(B)

(C)

Section 6.10(b)

Total additions $212,853

(iv) Property modifica-
tions 206,687

(v) Refund of Kentucky

income tax 2,032
(vi) Dividends 34
Total subtractions $208,753

After addition and subtraction of the modifi-
cations 1listed above, the corporation has
West Virginia adjusted income of $3,804,100.

The corporation rents tangible personal
property and the nonbusiness income (in this
case) is subject to allocation. A portion of
the tangible personal property is utilized by
lessees within West Virginia and a pertion is
utilized by lessees in Kentucky, a state
which subjects the corporation to a net
income tax. The rental income from property
utilized in kentucky is $3,685. See Schedule
B of the completed return, which follows, as

to the proper allocation for the corporation

. in this example.

The corporation must then compute the totals

and values of its payroll and property both

Page 53
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within and without West Virginia. This
computation is p;rformed on Schedule C of the
return and results in the apportionment
percentage which is to be applied against
apportionable income. After income attribu-
table to West Virginia has been determined,
the corporation must add back that portion of
rental income which was allocated to West

Virginia in Schedule C. A prepared sample

return follows at the next page herein.
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WEST VIRGINIA

CORPORATION NET INCOME TAX RETURN :
FORM 112 Fot Wt yat Aswary TDacomtmr 31, VT2 o wmastn yast 1972

oy innin 39 erniny JE T
- 1

Coarparrinn o R .. . . utrsl Empinpery Miest Mumir
. AB CORPORATION . - . - . 48-2176656
Swwer Astrom .o R - Primginal Placs B ATtwity in Wan Virginle
¢ M2 Erooke 8. - . Rlyefield W, Va,

Oy, Bvwa and Tip Cade s Fuate ot inphraratien Doate B NGB ROTRTN
Hazard, Kentucky 73855 Delaware . 10/3/53

Privpips] Bumiraas AUty b Wan Viryinda Busiews Caos Ne, (Far bwrte) Tywe 81 Accovnting hieshad
Manufscthuoe znd repair mine equipment © 5080 " hAccrusl

Finen Waers Boohs Ars Kept e arml AGO YL WS ON 1971 retwrn (H nene Tied givt vaspon)
Same as above Same

Mpginral Jrrvice Comet Wi Federal income Tax Mgrurm Ace Flad
Memphis, Tenn,

et Waginis Businen sna Dcoupatien Tar Accashl umbal Wi Vrg-nu Carter incorme Tax Akt Numie

£B-217€E56 N/A
b NOTE: ACOPYOF PAGE 1 OF YOUR FEDERAL RETURN MUST BE ATTACHED TO THIS RETURN

1. Faderal xADIEINCOME - o o ¢ o v = b e xowomocow e p e e m s 0 T 534-8 00,.000.00
2. Modifications incressing fuders! Laxsble income (Seh. A line 1h), P2 . o Te v e o e s e e -._.......2.1.2.53.53.-.(19.._.
2 Somoffine1andlined o o o s o v o0 v e £,012 852,00
o Vhogifitations Becreating federal taxable income (Sch. A, ine 2051,8.2) .+ L e v 208.253.00
& Ad) o federal ble § ' tiine 3 bes then 4) (IF ALL INCOME 1S ATTRIBUTARLE ™ *
A mGINIA, COMPLETE LINES B THROUGHB) o « . =« v o oo o n o 3,804,100,00
€. Expenne incurred Tor wner and sir paliution control (see ingTTUCTIONS) s - o v v s o - e .
7. West Virpinia waxable income fineBlessBl . .70 o - 4 - e e ke e s ame
8. Tax {6 per cent ot line 7} WHERE ALL INCOME IS FROM WEST VIRGINIA SOURCES, ENTER
“HE TAX HRERE AND ON LINE 17 BELOW WHERE THE ENTIRE INCOME 1§ NOT DERIVED
FROM SOURCES WITHIN WEST VIRGINIA COMPLETE THE FOLIOWING .+ « « + =
%, Tom! nonapperionabi inceme (or loss) Sch, B, tou! of col. 3, Vined, B.2) . e a e e e s o 20.E35.00
10, Income rubjest to apporionment {line & plus josorminusgainoenline8) . .. 0 e e s 2 9p3 465,00
11.- Apportionment percenuge (5ch C Hine B, 2) o o 4 oo v s e [ R PO gg-%’ﬂ%
12. income spporioned to West Virginia (line 10 muttiplied by line 11) . . - . . e e e e s 77634 865, 00
12, Add income or daduct loss {Sch. B, woulefeol 1) o v e e PR - 16.£50.00
12, West Virginis taxable income {line 12 plux or minus line 13) 0w o o e e e e e .. Z 01 B1D, 00
15, Expensc incurred tor water and air pollution comrel tacilives . Ve e e e e e e e = Q.=

16. Wert Virginis net taxable meome {line 14 Jacs fine 16}
17, NET INCOME TAX (6 per cent el line 361 © & =« »
1B, () Emimated mx pmid L - . e e e e et
- (b} Busimmss mnd OGGIpStion WX eredit {Sch, D, tine €)
(:)Caﬂiuinwm&xuvdiﬂﬁch.b,limﬂ T T AL

.
.
-
.
.
.

15, Tow! credits lsom ot fin Bla) through {e). . o % e w e s st 157.328.,00
 Hline 17 ishrw-“u-nnlim"lQ.emvrmediﬁamnBALANCED E . hcns e

21, Inwrmfmlneprymtmimmm,p.d) e N

27 Total smount due {towl of fines 20and 21) . e e h e e aa e e e s

25 1 time 1 & larper than Tine 17, emer the ditierence i3 OVERPAYMENT . - - - e e e 35.248,00

Chack: wither line 24 of 25.0mwwnmbxobedthurﬂmﬂ-d in'u)loreud"rud'm!ull

24, Amumonlimzaloheuudiudwwnu\imnndm I T R A 0O
25. Amountoniine Z3oberefunded - . . . o . - v v - R S I LA .0
Mg praritis @ ariury, | mchers W | e T s yi sos o | PO NOT LKE SPACE BELOW:

mdwuwmﬂmmﬂumn.mmﬂwm

ASagrerrurs ot CrHip) (Trua) [T

Wﬂp—-r.n---um [ ] {0t}

=

Ll

s
Eal
|'~ /I’|
]
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Section 6.10(b)

Page 2

SCHEDULE A=MODIFICATIONS TO FEDERAL TAXABLE INCOME

1. Modifications i ing federsl AADIEINEDME . . . . . . s e e . e e . . : :
{a) Imerest or dividendsfrom sateor localbonds . . . . 4 . v 4w - w e a e a e ey . $ 1.110,00 )
(b} imerest or dividendls from LS. Governmentebligations .., . . . .. v 0 v v e 0 . s 1
) Imomemimpmdbymumormcﬁwrmrdmm e e e e a e e P 128,415.00
{¢) Busines and ocrupantion wx i ALy thBFAE .« o v o' o v e e e e e B2, 328.00 !
{e) Comriar income Gx imposed by thisstate . . . . . . . . . e i
{f) Inerent paid to carfy mourities exempt from Wen Vimpinia incometax . . . . . . . . . .
(g} Federal depreciation for air and water polivtion control faeilites . . . . . . . ¢ . . . ..
{h) Total of lines 1{a) through (g} (Emes hereand on iine 2, page 1) ¢ . o o v % o v v 4 v s 212.853 .00
Z Modifications decreasingfederal taxableincome . . . . . . . - - . 4 L0 4 s e e .
-~ {a) imerestincome on US Governmentobligrtions . . . . . . . 0 0 e s s e o e . s s !
{b) tnieres: or dividends rom any inftumeniny of the US, . . . . . . . . . . .. .. i
- {e} Modifieation for the sle of property {attach Schedule Eof page 3) ., . . . . e e | 206.687.00.
{2) Amopunt of retund or credit of income 1axes imposed by this Or any other jurisdiction , , , . 2.032,00
. {e) Amountof dividends intluded in federal axableincome . . . . L L . L L . L L L 34,00
(! Modification for eapiz! psins (sttach Sehedule F of e
{y) Total of lines 2{2) through ({) (Enter hereand on bined, p. 1) . . . . . . . e e e e 208, 252 .00

~ SCHEDULE B—NON-APPORTIONABLE INCOME ALLOCATED WITHIN AND WITHOUT WEST VIRGINIA
Description {1} Within West Va, (2} Without West Va. {3) Tetal

1. Rent ant royaities from tngible property JE. 850,00 2. EB5.00 20,638.00
2. imerest income {nonbusiness) :
3, Royalties from patents and eopyTights

4. Totals 16,950, 00 3,685,00 20,635, 00

. SCHEDULE C=PERCENTAGE APPORTIONMENT OF INCOME .
1. Sataries, wapes and Other ml;rnu\'oon exsigned 1o West Virginia . . [ L84, 38BL7BD.O0 . i
2. Salaries, wapes ang OTher compensalion PAIG everywheT® .« . o . . . . . . . o oo a e s T 128, _5_5.8_..9,0....... i
2. Payroll percentage {line 1:0ine 2l o o o . L 0 0 o L L, WOTE: Bt bormers oy ot piliered wh 56.5277%

e T g romg R B Y

4. Average valoe of manpibie properTy in Wen VHEINIZ o . v 0 v 4. ety b v morain wmeetee, e __17_,517,..09‘9‘.0&“,_

£ Average value of Bangible property everywheee . . . . L . . e e T e e e 1_B34.5 l_z_,_2.5.5.-_00..__
€ Property pereentage (Bhed=imeB) . o 0 L 0 . o Lt o o v e e e e e e e e e e 51, 0385%
7. Total pereantage (s8d line3andline €} . 1 4 L L oL 0o ol oL e e 107, 656625
£ Apporionment perceniage (dmde hne 7 by humrrnl 2 if both fanon are ytilize?) Enver on line 11,

B 1) I e £3,7B%1%

SCHEDULE D=COMPUTATION OF CREDIT FOR BUSINESS AND OCCUPATION OR CARRIER
INCOME TAX FAYABLE

1. Busines and occupstion et eamier tax payable for the taxablevear . . c . . .4 . . B2 328,00
2 West Virginia Net income Tax (ine 17, P08 %) v = 4 v o 0 0 v s 0 = v v v a0 o s e e A23,100.00
3. Allowable income fubject 10 bisineR snd OCSUpstion TAX OF EarTier income tax, )

T L %2 08y R1E QOO i
4. Wist Virginia wial income {line 5 of line 14, whichever is lpphuble) { 2.051.815.00 123.108.00 i
€. Limimtion of eredit liine 2 multiglied by hine 3 and divided by lined) . _ . . . . . . . . - “7‘*3-2-8 . & !
B.Twlu-dnuhemllmoﬂmulzorﬁl B T T T U I A P LY £0
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SCHEDULE E-MODIFICATION FOR GAINS FROM SALE OR EXCHANGE OF PROPERTY

&, Orig- 7. Tow!

iy n §. Dorre- :'uo'c: :L:b‘l.f &, ShuaMis.

e G 1. ew | 2 Geas Fk-w-"v "mﬂ —sien o1s, Fusaral 5, Mohasy Viwn

A gepasiotat! f > L hR? - INnaE [ ¥ CaL £ e — )

1. putlding Jecl] 1672l 2gR N70locn OO0 | 72 048 I A 262 S Oo0E ERY 206 _E87

z -
A
4,
B,
€.
¥ wrinl mrecan Hicamion (sryver tewe and me Hine e of fochatui A e mepe 20 C. L L . . . — % D OF_EF7 :

SCHEDULE F = MODIFICATIONS FOR CAPITAL GAINS

1. Net Capite! Gains (ATTACH FEDERAL SCHEDULED) . . . . - & o 4 o 0 v v v v v 0 0 0y ;.

2. LESS () Amount shown &t line 2(c), Schedule A, , ., ., , e e e e P e
Y Other (SPECIFY) v 4 4 4 o o v e v et h b e s et e s e e e e e e e s 1

3. Line 1, less Lines 2(a) or 2{b), whichever is applicable . . . . . . . . e e e e e e e e e
4, Limiwtion of modification, Line 3 multiplisd by 37%%. (Enur here and on
I-m?(f)adewduleA) [ . e e e e, e e e e s P e ——

SCHEDULE E~MODIFICATIONS FOR GAINS FROM SALE OR EXCHANGE OF FROPERTY ACQUIRED
PRIOR TO JULY. 1, 1867

YOU MUST ATTACH A COMPLETED SCHEDULE E AND TRUE COPY OF YOUR FEDERAL
SCHEDULE DICAPITAL GAINS AND LOSSES) TO SUPPORT THIS MODIFICATION CLAIN,
FAILURE TO DO SO WILL RESULT IN THE DISALLDOWANCE OF THE CLAIM,

Subject to cerain limitrtions, & u.xpwer reporting on hi FAIR MARKET VALUE. The fair market value of riock shall be
“federsl rerwm, & profit from the sale or digposition of property hdmngmuluwdmwdhrwd:ndmuwnw
scyuited by him prior to July 1, 1867 b aliowsd » modificariion dunufbunrmbn.lumso 1967,
mducing his il Icome for West Virginia porposes by an |
mnrnqudmmcmpnﬂy'sw-dlﬁminvﬂupﬁumm
dete. The sliowable modification eannot excwsd sithe (a) Y ©  SEPARATE COMPUTATION REQUIRED FOR EACH TRANS.
profit reporied on the feders! nmmtb)mwmm ACTION. Where two or more saets are sold o1 a profit during the
®July 1, 1957, WHICHEVER IS LESS. . e trxable yaat snd the fair macket value of anch wes higher

- Than iz feacteral adjurmied basis on July 1, 1867, m.mmtmbe

NO MODIFICATION ALLOWED IF PROPERTY ACOUIRED sitraced from fedecs! adpenied grox in must be prried
AFTER JUNE 230, 1857, If » taxpeysr realiza 2 gain on the sale thmmnH )
of property which bt fecrvat by an smuisition othir Than one :
which prvet him & substitned bast before June 30, 1967, 2 -
Scheciute E modification & not aliowsd: for spprecistion on such | COMPUTING THE MODIFICATION. The mocification & com-
property will hawe ocrurmed shier the impotition of the West mnnd by subtracting from federal sdjusted grom ncixne thet
Vipini Corporstion Net income Tax Azt and there & no appre- portion of the in reporied for federsl income @x purposs
ciation prior to the efective date of the At rquiring exdusion. which & not i excexs of the ditisrence brtwean the higher fair

. - Mﬂulwrdﬁnld;wﬂdhuuiorhdmlhmmw.
NO MDDIFICATION ALLOWED WHERE LOSS OCTURS. Neo o, & -Hy 1 e,y ) ' v
modification & allowed where property & sold at » b duting the
wxable yaar, even thouph such property had a higher bir merke
value on July 1, 1657, than the adjurtsd besis for fuderal inconr
iz purpoies oh that drte. |
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— Completion of Sch:'t.."lule E will prcﬁd:
the modification permitted for each kind of
property listed by the taxpayer, the date

of zcquisition of which is to be entered o

" column 1. . .

"Enter in column 2 the date you sold the
property.

Enter in column 3 the inc.umev (wit—hout'

the calculation for long-term capital gains)
you realized from the sale of property &S
reported on your federal return.

Enter in colnmn 4 the fair market value
of the property on July 1, 1967.

Enter in column 5 the depreciation and
other negztive adjustments in basis al-
Jowed for federal tax purposes 1o July 1,
1867,

Enter in column 6 the original cost of

" pther basis of the property, plus any posi-

“tive adjustments in basis allowed for fed-
eral tax purposes to July 1, 1967.

Ente in column 7 the amount in column 4
plus the amount in eolumn 5, minus the amonnt

in colenn 6. The resultant entry . expresses
the ‘difiérence berween fair market value on
July 1, 1967 and the adjnsted basis.on that
date, ie, the apprediation an value to July
1, 1967, - ST

Column & If:theprofit on sale is reported
on the federal return as-ordinary income,
enter the zmount in column 3 or the amount
in colnmn 7, whichever is Jess, 1f the profit
on sale is reported on the federal return &5 2
long-term capital gain, enter the amount in
column 3 or 50% of the amount in col-
umn 7, whichever is less

t

EXAMPLE: If your total federal income
for the calendar year 1971 includes 2 gain
of $5,000 resulting from the sale of real es-
tate, which on July 1, 1967 had 2 fair mar-
ket value of $10,000 and 2 basis of $8,000 for
{ederal income tax purposes on that date,
the amount of the gain to be entered in

column 8 of line 6 is $2,000 (since that is -

the portion of the $5,000 gzin which does
not exceed the difference between value and
basis). - CoL oo

SCHEDULE F—MODIFICATION FOR CAPITAL GAINS

14 the amount of federal taxable income
contains 2 net long-term capital gain over

pet short-term capital gains om any sale -

after June 9, 1972, there shall be allowed 2
decreasing modification of thirty seven and
ope-half percent (37%%) of the excess for
West Virginia corporation aet jncome tax
| - purposes, ’ :
Line 1 of Schedule F—Enter on this line
the zmount of federal capital gains shown

_Federal Schedule D to support this modi-
fication). o Co
. Line 2(a) of Schedule F—Enter oo this
“Yine the amount of allowable modification

for property appredéﬁon on Line 2¢, Sched-
ule A, .

Line 3 of Schedule F—Enter on this line
. the amount of LINE 1, less the amount of
- LINE 2(z) or 2(b) whichever is applicable.

Line 2(b) of Sthedule F—Emter on this
line any amounts which should 'be sub-
tracted from gaing within West Virginia to

: arrive at ‘West V-u'g'm:.a taxable gains. -
at LINE 9 of the federal form (attach —

. Line & of Schedule F=-Multiply the amoust

“on LINE 3 by thirty seven and one-hali

percent (37%%) and enter the vesult here

. and at"LINE 2(f) of Schedule A. . -
_ (_E Fective Jonuory.1, 19_7_4,) .

e 'il"
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Section 7. Tax Years and Accounting Methods.

-

7.01. For purposes of the West Virginia corporation income

tax, a taxpayer's taxable year and the method of accounting shall
be the same as for federal purposes.

7.02. 1f a corporation's taxable year or method of accounting
is changed federally, the same change is adopted for West

Virginia.
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Section 8. Credits Against Tax.

-~

8.01. If the corporate taxpayer is subject to the business
and occupation tax imposed by West Virginia Code ch. 11, art. 13,
or the annual tax on incomes of certain carriers imposed by Code
ch. 11, art. 12A, it may be entitled to a credit against its
corporation income tax liability. However, the credit may not
exceed the amount of corporate income tax which is attributable
to the West Virginia income derived from the business with
respect to which the business and occupation or carrier tax was
imposed. In other words, the credit is limited to that amount of
income tax which is imposed against income which is subject to
both the corporate income tax and the other tax (either busi-
ness and occupation tax or carrier tax as the case may be).

8.02. The credit shall be limited to the smallest of the
following:

(a) The amount of other tax imposed.

(b)) The amount of West Virginia corporate income tax
before credits.

(¢) The amount of West Virginia corporate income tax
imposed on income from the business subject to the
other tax.

Limitation {(c¢) is placed upon the amount of the credit to pre-
clude exempting from corporate income tax such of the taxpayer's
income as is not derived from a business subject to business and

occupation tax. Stated another way, the credit for business and
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occupation tax (and carrier tax) cannot offset or eliminate the
income tax imposed on income derivé& from sources which are not
subject to the other tax.

8.03. To illustrate: A corporation pays business and occupa-
tion tax in the amount of $2,500 for the 1972 income year. The
taxpayer had West Virginia taxable income (Line 5 of the return
for a corporation entirely within the State, and Line 14 for a
multistate corporation) for the year in the amount of $20,000.
This $20,000 of income consisted of $15,000 worth from business
operations which were subject to business and occupation tax.
The remaining $5,000 of income was derived from nonbusiness
interest income from within this State (allocated to West
Virginia) and was not subject to business and occupation tax.
Therefore, three-fourths (3/4) of the taxpayer's corporate
taxable income is subject to both the corporate income tax and
the business and occupation tax, which means that the credit
cannot exceed three-fourths of the amount of income tax imposed
against the whole. The remaining one-fourth (1/4) against which
no business and occupation tax is imposed cannot be utilized to
increase the credit.

(a) The taxpayer, in this illustration, will prepare the
following schedule in the following manner to arrive at the

applicable credit.

Taer
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SCHEDULE .D—

COMPUTATION OF CREDIT FOR BUSINESS AND OCCUPATION
R CARRIER INCOME TAX PAYAELE - ..

" 1, Business and occnpat:on or carrier mcame ux p:yable for the taxzble ym .- .$2,5
2. West Vu'gxma Net Income Tax (line 17, page 1) 6% X 20000 ... .. c.nneu.
3. Allowable income subject 2o business and oceupation tax or arher 15,000

income tax (See mstrucnons) ....................................
4, West Virginiz total income (line 5 or line 14, whichever is applicable) 20,000 -

5. Limitation of credit (line 2 multiplied by line 3 and d.wxdcd by line 4) ......
6. Total eredit (the smallcst of lme 1,200 8) coiiiiiannes R LT

P R—

. W ) i
I _.f.;_.__;‘,-.u‘ VRN R

§§

foy
L
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(b) As can be seen from the above completed schedule, the
amount of the credit is effectively limited to that portion of
income tax imposed against the whole which is attributable to
West Virginia income which is subject to the income tax and the
other tax. Inasmuch as three-fourths of the income is subject to
both taxes, the amount of other tax imposed, if that large, may
offset three-fourths of the income tax.

8.04. For purposes of the business and occupation tax credit,
the amount of business and occupation tax entered at Line 1 of
Schedule D shall be that amount of tax liability computed by the
corporation on 1its business and occupation tax return before
credit against such liability for industrial expansion.

To illustrate: A taxpayer computes its business and occupa-
tion tax liability to be $50,000 before applying any credits, on
its business and occupation tax form, against such amount. It is
granted a credit against business and occupation tax for indus-
trial expansion expenditures in the amount of $19,000, which, in
effect, means that such taxpayer pays only $31,000 in business
andAoccupation tax. In computing its credit against corporate
income tax for business and occupation tax imposed, it may use
$50,000 as business and occupation tax imposed in the computation

of the credit.

SECTIONS 9 THROUGH 12 RESERVED FOR FUTURE USE.
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PART 11
RETURNS, DECLARATIONS AND

PAYMENT OF TAX

Section 13. Returns, Time for Filing.

13.01. Annual Return and Due Date. The West Virginia annual

corporation income tax return is due on or before the fifteenth
(15th) day of the third month following the close of the taxable
year. Therefore, a corporation which operates on a calendar year
basis must file its corporate return on or before March 15.

13.02. The responsible fiscal officer of the corporation shall
affix his signature to the return. Said signature shall consti-
tute a certification by the officer that the statements contained
therein are true.

13.03. A copy of page one of the corporation's federal income
taXx return must be attached to the West Virginia income tax

return.

SECTIONS 14 AND 15 RESERVED FOR FUTURE USE.
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Section 16. Declaration of Estimated Tax.

-

16.01. If a corporation can expect its taxable income to

exceed $10,000 for the year, it is required to make a declaration
of estimated tax. "Estimated tax" means income tax less any
allowable credits against the tax. A corporation which expects
to have estimated tax of less than $100 for the taxable year is
not required to file a declaration of estimated tax.

16.02. An amended declaration may be made at any time during
the taxable year. Said amendment must show the amount originally
estimated and the new estimation. If an amendment of a declara-
tion 1is filed, the remaining installments shall be ratably
increased or decreased to reflect any adjustment in the estimated
tax by reason of such amendment.

16.03. Time for Filing Declaration. The declaration of esti-

mated tax shall be filed on or before the fifteenth (15th) day of
the fourth month of the taxable year. In other words, a corpora-
tion on a calendar year basis shall file its declaration on or

before April 15.
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Section 17. Installment Payments of Estimated TaX.

17.01. Estimated payments are maée in four (4) equal install-
ments. Returns and payments are due on or before the fifteenth
(15th) day of the fourth, sixth, ninth and twelfth months of the
corporation's taxable year. The first installment shall be paid

with the declaration of estimated tax.
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Section 18. Extensions of Time

-

18.01. General. The Tax Commissioner may grant an extension
of time for the filing of any return, installment or document
required to be filed under the corporation income tax act or for
the payment of any tax due. All requests for extensions of time
shall be in writing and shall be filed with the Business Tax
Division of the State Tax Department on or before the due date of
the return for which the request is made.

18.02. Automatic Extension of Time. A taxpayer who  has

received an extension of time in which to file its federal income
tax return automatically receives a corresponding extension of
time in which to file its West Virginia income tax return. A
taxpayef upon receiving a federal extension must make application
for the West Virginia extension.

18.03. West Virginia Extensions of Time. In rare cases, where

an extension of time is not needed federally, but it is felt, by
the taxpayer, that it is needed for West Virginia income tax
purposes, a specific request should be made to the Business Tax
DiVision. Generally, an extension of time to file a return on an
ofiginal application will be limited to a period of time not in
excess of six months. Longer periods of time will not be granted
by the Tax Commissioner unless sufficient need for such extended
period is clearly shown. 1In no event will an extension of time

to file a West Virginia return be granted in excess of 18 months.
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18.04. Amount Determined as Deficiency.

(a) An extension of time for filing the return automati-
cally extends the time for payment of the tax. The Tax Commis-
sioner may separately grant an extension up to 18 months for the
payment of the tax, upon a written request by the taxpayer
setting forth complete information as to the reasons for its
inability to make payment of the tax due on its return. If the
taxpayer feels it cannot make payment of the tax due within the
prescribed period of extension, it may make a request for an
additional extension to the Tax Commissioner. Such additional
extension may not exceed 12 months and may be granted only if it
1s established to the satisfaction of the Tax Commissioner that
exceptional circumstances exist and that to require payment
within the time prescribed by the first extension would work an
unidue hardship on the corporation.

(b) No extension of payment of taxes will be granted if any
part of the deficiency is due to a disregard of rules and regula-
tions or to fraud.

(¢) Except where specifically provided otherwise, if the
time for payment of tax is extended, interest at the rate of six
per centum per annum from the original due date of the return
until paid shall be added to such tax. The preceding sentence
also applies to the automatic extension referred to in section

18.02 of this rule.
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18.05. Furnishing of Security. As a prerequisite to granting

-

an extension of time for payment of any tax or deficiency, the
Tax Commissioner may require the corporation to furnish a bond or
other security, Such bond or other security shall be in an
amount not exceeding the amount for which the extension of time

for payment is granted.

D Y
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Section 19. Requirements Concerning Returns, Notices, Records

-

and Statements.

19.01. General.

(a) Every corporation subject to tax under the West
Virginia corporation income tax act, and any corporation required
to file a return of information with respect to income, shall
keep such permanent books of account or records as are sufficient
to establish the amount of income, deductions, credits or other
matters required to be shown by such corporation in any return of
such tax or information. The Tax Commissioner is authorized to
prescribe the content and form of returns and statements and may
require the inclusion in a return, document, or statement of any
information he deems necessary for the proper enforcement of the
West Virginia corporation income tax act.

(b) If no method of accounting has been regularly used by
the taxpayer, or if the method used does not clearly reflect
income, then the computation of taxable income is made under such
a method as, in the opinion of the Tax Commissioner, does clearly
reflect income.

(¢) Bookkeeping entries of themselves are not conclusive of
the amount of income. The actual facts rather than the book
entries control. Also, entries on another individual's books are
not conclusive against a taxpayer.

(d) The books or records required by this section shall be
kept at all times available for inspection by authorized repre-
sentatives of the Tax Commissioner.
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(e) The records required in this regulation shall be kept
accurately, but no particular form is required for keeping the
records. Such methods of accounting shall be used as will enable
the Tax Commissioner to ascertain whether liability for tax has
been incurred, and, 1if so, the correctness of the amounts

required to be reported in any return of tax or information.

19.02. Notice by Tax Commissioner Requiring Returns, State-

ments, or the Keeping of Records.

(a) The Tax Commissioner may require any corporation, by
notice served upon it, to make such returns, render such state-
ments, furnish such copies of federal income tax returns and of
federal audit determinations, or Kkeep such specific records as
the Tax Commissioner may deem necessary to verify whether or not
such corporation is complying or has complied with applicable
provisions of the West Virginia corporation income tax act.

(b) Every corporation which is required in these regula-
tions or by instructions applicable to any form prescribed
thereunder to keep a copy of any return, schedule, statement or
other document, shall keep such copy as a part of its record.

(c) All records prescribed by these regulation shall be
kept, by the corporation required to keep them at one or more
convenient safe locations accessible to the authorized represen-
tatives of the Tax Commissioner, and shall at all times be avail-

able for inspection by such representatives.
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(d) All corporations shall file a copy of page one of their

federal corporation income tax return with their West Virginia

annual income tax return.
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Section 20. Report of Change in Federal Taxable Income.

-

20.01. If the amount of a taxpayer's federal taxable income

reported on his federal income tax return for any taxable year is
changed or corrected by the United States Internal Revenue Ser-
vice or other competent authority or as the result of a renegoti-
ation of a contract or subcontract with the United States, the
taxpayer shall report such change or correction in federal tax-
able income within ninety (90) days after the final determination
of such change, correction or renegotiation, or as otherwise
required by the Tax Commissioner, and shall concede the accuracy
of such determination or state wherein it is erroneous. When
making such report, the taxpayer shall disclose to the Tax Com-
missioner the full particulars of such federal tax change or
correction.

20.02. Any taxpayer who files an amended federal income tax
return must also file within ninety (90) days thereafter an
amended West Virginia income tax return, and shall in addition
provide the Tax Commissioner such further information as he may

require.

SECTIONS 21 THROUGH 25 RESERVED FOR FUTURE USE.
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PART 111
PROCEDURE AND ADMINISTRATION

Section 26. General Provisions.

26.01. Investigations. The Tax Commissioner has the power to

examine or cause to be examined by any agent, any books, papers,
records, documents or memoranda for the purpose of determining
the correctness of any return or for the purpose of making an
estimate of any taxpayer's income. The Tax Commissioner also has
power to require the attendance of the person rendering the
return or the attendance of any other person having knowledge of
the situation.

26.02. Returns by the Tax Department. If a corporation fails

to file a return required by law, the Tax Department will proceed
to make a return for such corporation from the best information

available.
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Section 27. Assessment and Deficiency Procedure.

-

27.01. Assessment of Deficiency. -- If the Tax Department

believes that corporation income tax is insufficiently returned
by a taxpayer either because the taxpayer has failed to promptly
remit the tax or has failed to make a return, or has made a
return which is incomplete, deficient or otherwise erroneous, the
Tax Department will proceed to investigate and determine or
estimate the tax liability of the taxpayer and issue a "notice of
assessment" against such taxpayer. Such notice of assessment
shall be in writing.

27.02. Prior to giving a notice of assessment as provided in
the preceding paragraph, the Tax Department will notify the
taxpayer in writing, by certified mail, that it proposes to make
such assessment and shall afford the taxpayer an opportunity to
be heard with respect to the proposed assessment, either by the
filing of a written protest against the proposed assessment or by

informal conference or both.
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Section 28. Deficiency Procedure.

-

28.01. Written Protest or Petition for Reassessment.

(a) A taxpayer that receives a proposed assessment shall
file a written protest within thirty (30) days after the receipt
by the taxpayer of the notice of the proposed assessment. If the
taxpayer fails to file such written notice within the thirty-day
time period, the proposed assessment shall be conclusive.

(b) The petition for reassessment shall be in writing and
shall be complete in itself so as to fully state the issues. No
telegram, telephone call or similar communication will be recog-
nized as a petition or as a written protest.

(c) The petition for reassessment shall contain (1) a
statement of the amount of the deficiency or liability, as the
case may be, determined by the Tax Department, the nature of the
tax, the period for which determined: (2) clear and concise
assignments of each and every error which the petitioner alleges
to have been committed by the Tax Department in the determination
of the deficiency. Each assignment of error shall be numbered;
(3) clear and concise statements of facts upon which the peti-
tioner relies as sustaining the assignments of error; (4) a
prayer, setting forth the relief sought; (5) the signature of the
petitioner; (6) a verification by the petitioner; (7) a copy of
the proposed assessment shall be appended to the original of the

petition.
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28.02. Time and Place for Hearing. Hearings upon petitions

for reassessment shall be held at the State Capitol 1in
Charleston, West Virginia, unless good cause is shown for con-
ducting the hearing elsewhere within this State.

28.03. Determination by the Tax Commissioner.

(a) After the hearing on a proposed assessment, the Tax
Commissioner will give the taxpayer written notice of his deter-
mination. If the Tax Commissioner determines that any tax is
due, he shall make a notice of assessment against the taxpayer as
provided in section 27.01 of this rule.

(b) If the taxpayer fails to file a written protest when
required to do so or if the taxpayer fails to request a hearing,
or if the taxpayer having requested a hearing fails to appear,
the Tax Commissioner will make a notice of assessment as provided
in section 27.01 of this rule.

28.04. Hearings and Appeals.

(a) The petitioner may represent himself or be represented
by some other person or persons of his choosing. A record of the
heéfing shall be made.

(b) Petitioner will be given an opportunity for argument
within time limits fixed by the Tax Department following submis-
sion of evidence. The Tax Department will accept briefs in lieu
of argument. Briefs must be filed timely within the period pre-

scribed by the hearing examiner.
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(¢) An appeal may be taken by the taxpayer to the circuit
court of the county in which the aétivity taxed was engaged, or
in which the taxpayer resides, or in the Circuit Court of Kanawha
County, within ninety (90) days after he shall have received

notice from the Tax Department of its determination.

Pape 87



State Tax Department
Leg. Reg. 11-10
Series XXIV

Ty “

KR



State Tax Department
Leg. Reg., 11-10
Series XXIV

Section 29.01

Section 29. Collection.

-

29.01. The tax commissioner shall collect the taxes, additions
to tax, interest and penalties imposed by the corporation net
income tax statute. Every assessment made by the tax commis-
sioner which has become final and is not subject to appeal by the
taxpayer shall constitute a judgment and will be collected as

judgments are collected.

SECTIONS 30 AND 31 RESERVED FOR FUTURE USE.
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Section 32.01

Section 32. Overpayments and Refunds.

-

32.01. In the case of any overpayment of the tax, additiomns to
tax, interest or penalties imposed by the corporation net income
tax act, the Tax Department shall refund the overpayment to the
taxpayer. If an overpayment is not refunded within six months
from the date the c¢laim for refund is filed by the taxpayer,
interest shall be paid upon the amount of such overpayment at the
rate of six per centum per annum from the date of filing a claim
for the refund.

32.02. A "claim for refund" or a "claim for overpayment'" are
those claims which are reflected and filed on the annual West
Virginia corporation income tax return. In other words, if a
corporation's annual return for the taxable year reflects an
amount due the taxpayer, said return operates as a claim for
overpayment.

32.03. Petitions for Refund. In the event that a claim for

overpayment (as described in section 32.01 of this rule) is mnot
refunded within six months after the filing of a claim, or in the
event that such claim is denied by the Tax Department, the tax-
péyer may file a petition for refund pursuant to West Virginia
Code ch. 11, art. 1, sec. 2a. Said petition shall set forth with
particularity, in writing, all matters of fact and law on which
the claim for refund is made. The petition shall set forth a
statement of the amount of the refund, the period for which the

refund is sought, the signature of the petitioner, a verification
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by the petitioner, all documents and supporting evidences rela-
tive the petitioner's claim, et cetega.

32.04. Notwithstanding the limitations prescribed in ch. 11,
art. 1, sec. 2a, a taxpayer may file a petition for refund, at
the latest, within six months after a final determination by the
United States Internal Revenue Service or other competent
authority of an overpayment in the taxpayer's federal income tax
liability. In other words, a taxpayer has only six months after
a final determination by the federal government of a federal
overpayment in which to file a petition for refund with the State
of West Virginia. A petition for refund which is filed after the

six-month period will not be considered by the State Tax Depart-

ment.
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Section 33. Limitations on Assessments.

-

33.01. A notice of assessment for any deficiency in corpora-

tion income tax shall be issued by the Tax Department against the
taxpayer within five years after the due date of the return. To
illustrate: A corporation on a calendar year basis files its 1972
income tax return on March 15, 1973, (the due date). 1If the Tax
Department disagrees with such return, it has until March 15,
1978, in which to propose an assessment against the corporation.
The Tax Department need not actually issue a notice of assessment
within the five-year period but need only issue a proposed
assessment as described in §27.01 of these rules and regulations.

33.02. However, in the case of a false or fraudulent return
filed with the intent to evade the tax or in case no return is
filed by the taxpayver, the Tax Department may issue a proposed
assessment, or a notice of assessment or bring a proceeding in
court to collect such tax at any time.

33.03. The period of limitations on assessments shall not
expire until ninety (90) days after the Tax Department is advised
by the taxpayer of a final determination by the United States
Iﬁternal Revenue Service in the taxpayer's federal income tax
liability. 1If a final determination is made by the Internal
Revenue Service 1in the taxpayer's federal income tax liability

and such taxpayer fails to notify the Tax Department of such
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determination, the proposed assessment or notice of assessment

-

can be made at any time.

SECTION 34 RESERVED FOR FUTURE USE. .
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Section 35.01
Section 35. Interest.
35.01. All corporation income taxes, if not paid when due,
shall bear interest at the rate of_;ix per centum per annum from

the due date of the return. The imposition of such interest is

mandatory and the Tax Department has no authority to waive

interest.
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Section 36.01

Section 36. Additions to Tax.

36.01. If any taxpayer fails to make or file a corporation
income return or files its return but fails to remit in whole or
in part the proper amount of tax, there shall be added to the
amount of unpaid tax, from the date such tax should have been
paid, additions to tax of five per centum if the failure is not
for more than thirty (30) days with an additional five per centum
for each additional thirty days or fraction thereof during which
the failure shall continue not to exceed twenty-five per centum
in the aggregate. Interest will also be imposed against the
delinquent taxpayer.

36.02. However, the Tax Commissioner may waive additions to
tax upon a showing of reasonable cause by the taxpayer for its
delinquency. Reasonable cause must be affirmatively pleaded, in
writing, by the taxpayer and it must set forth in detail the
reasons for its delinquency or failure. The Tax Commissioner's
waiver will be in writing.

(a) Financial hardship, such as a lack of funds at the time
the return was due, does not qualify as reasonable cause. Also,
tﬁe past filing history of a taxpayer is not relevant when con-
sidering the issue of reasonable cause for a present delinquency.
The fact that the taxpayer, in the past, filed all returns and

paid all taxes timely is immaterial to the issue at hand.
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Section 36.02(b)

(b) Reasonable cause does exist for late filing where the
taxpayer, because of circumstances beyond his control, is pre-
vented from filing timely. This results when natural disasters

such as floods and fires occur.
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Section 37.01

Section 37. Penalties.

37.01. Any person who willfully'fails to truthfully account
for and pay over any tax, and any person who willfully attempts
in any manner to evade or defeat the corporation income tax or
the payment thereof, shall, in addition to other penalties pro-
vided by law, be liable to a money penalty equal to the total
amount evaded, or not collected, or not accounted for and paid
over. This penalty shall be in lieu of the additions to tax set
forth in section 36. of this rule.

37.02. The term "person" as used in this subsection includes,
but is not limited to, an officer or employee of a corporation,

who, as such officer or employee, is under a duty to perform the

act in respect of which the violation occurred.
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