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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
STATE TAX COMMISSIONER

Chapter 11-21
Series V
1964

Subject: The following regulations concern the West Virginia Per-
sonal Income Tax. These regulations are an explanation
and olarification of the West Virginia Income Tax Act
(W. Va. Code ch. 11, art. 21, secs. 3-76).

PART I. GENERAL

IT. §1.3 Persons subject to tax. (a) Imposition of Tax. The

West Virginia Personal Income Tax Act imposes & personal inoome tax on
the West Virginia taxable income of every individual, estate, and trust
for each taxable year ending on and after Januery 1, 1961, The tex im-

posed for taxable periods of less than a year shall be one-twelfth of
the tax for an entire year multiplied by the number of months slapsed
from January 1, 1961, until the end of such taxable period. (For rates,
see sections 1.4 and 1.4(a)).

(b)

Ject to the personal income tax, although individuals carrying on business

4 partnership is not sub-

as partners are liable for tax in their separate capacities. (See section
1.58(b) as to £iling of returns by partnerships).
(o)

is not a taxable entity within the purview of the West Virginia Personal

A corporation

Income Tax Act. An aszociation, trust or other unincorporated organiza-

tion which is taxable as a corporation for federal income tax purposes

is not subject to the personal income tax,
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Admo Rﬂg- 11""21 Regl §1-3

. Series V

. (a) organ « A trust or other
unincorporated organization which by reason of its purposes or activi-
ties is sxempt from federal income tax is exempt from the personal

. income tax, regardless of whether such organization is subject to federal

income tax on unrelated business taxable income.

(o) Cross references. (1) For definitions of West Vir-
ginia taxable income of resident individuals, see section 1.11 of these
regulations,

(2) For definition of the West Virginia taxable income
of resident estates and trusts, ssee ssction 1,18 of these regulations.

(3) For definition of the West Virginia taxable income
of nonresident individuale, see section 1.31 of these regulations.

(4) For definition of the West Virginia taxable income

of nonresident estates and trusts, see section 1.38 of these regulations.
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. IT. §1.4 Rate of Tax; Taxable years ending prior to January 1,
1963. (a) Rate of tax on individuals. The personal inoome tax im-

posed Ly the West Virginia Personal Income Tax Act (see section 1.3
. (a)) on the West Virginia taxable incoms of every individual not a

head of a household, and upon every estate and trust shall be six per

centum of the federal income tax which would be imposed on an identical

amount of federal taxable income under subsection (a) of seetion 1 of

the United States Internal Revemue Code of 1954.

(b)
income tax imposed by the West Virginia Personal Income Tax Act on

sholds. The personal

. the West Virginia taxable income of every individual who is & head
of a household (see section 1.9) shall be six per centum of the
federal income tax which would be imposed upon an identical amount of
federal taxable income under subseotion (b) of section 1 of the United
States Internal Revemue Code of 1954.
(e)
surviving spouse. The personal income tax imposed by the West Virginia

. Personal Income Tax Act (ses section 1.3(a)) on the West Virginia tax-
able income of a husband and wife filing a joint return shall be six
per centum of twice the tax which would be imposed upon half the iden-

. tical amount of federal taxable income under subsection (a) of segction
1 of the United States Internal Revenue Code of 1954. The return of

an individual who is entitled to flle his federal income tax return
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. for the taxable year as & surviving spouse shall be treated as a
joint return of a husband and wife,
(d) Effective date. The personal income tax rate pre-
. scribed by the preceding subsections of this section shall be given

effect only in determining the rate of tax imposed for taxable years
or portions thereof ending prior to Jamuary 1, 1963.
§1.4a. Rate of Tax; Taxable years beginning on or after January

1, 1963. (a) The

personal income tax imposed by the West Virginia Personal Income Tax
Act (see section 1.3(a)) on the West Virginia taxable incoms of svery

. individual, every individual who is a head of a household in the de-
termination of his federal income tax for the taxable year, and every
estate and trust shall be determined in accordance with the following
table:
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Schedule I—Individuals and Heads of Households

Not over $2,000. .. ......... 1.2% of the taxable income
Qver— But not over— of excess over—
$2,000 — $4,000.... $24.00, plus 1.3%  — $2,000
$4,000 — $6,000.... $50.00, plus 1.6% — $4,000
$6,000 — $8,000.... $82.00, plus 1.8%  — $6,000

$8,000 — $10,000... $118.00, plus 2.0% — $8,000
$10,000 — $12,000... $158.00, plus 2.3% — $10,000
$12,000 — $14,000... $204.00, plus 2.6% — $12,000
$14,000 — $16,000... $256.00, plus 2.8% — $14,000
$16,000 — $18,000... $312.00, plus 3.0% — $16,000
$18,000 — $20,000... $372.00, plus 3.1% — $18,000
$20,000 — $22,000. .. $434.00, plus 3.4% — $20,000
$22,000 — $26,000... $502.00, plus 3.5% -— $22,000
$26,000 — $32,000... $642.00, plus 3.7% — $26,000
$32,000 — $38,000... $864.00, plus 3.9% ~—$32,000
$38,000 — $44,000... $1,098.00, plus 4.1% — $38,000
$44,000 — $50,000. .. $1,344.00, plus 4.3% — $44,000
$50,000 — $60,000. . $1,602.00, plus 4.5% -— $50,000
$60,000 — $70,000. . $2,052.00, plus 4.7% —- $60,000
$70,000 — $80,000 . .. $2,522.00, plus 4.9% — $70,000
$80,000 — $90,000... $3,012.00, plus 5.0% — $80,000
$90,000 — $100,000 . $3,512.00, plus 5.2% —— $90,000
$100,000 — $150,000. . $4,032.00, plus 5.3% — $100,000
$150,000 — $200,000 .. $6,682.00, plus 5.4% — $150,000
$200,000 ... ... ... $9,382.00, plus 5.5% — $200,000
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. (b)

surviving spouse.
Peraonal Income Tax Act (see saction 1.3 (a)) on the West Virginia

The personsl income tax imposed by the West Virginia

taxable income of a husband and wife filing a joint return for the tax-
able ysar and the return of an individual entitled to file a federal
income tax return for the taxable year, as a surviving spouse, shall

be determined in accordance with the following table:

Schedule II—Joint Return Or Filing As the Surviving Spouse

Not over $4,000 . ........... 1.2% of the taxable income

Over— But not over— of excess over—

$4,000 — $8,000.... $48.00, plus 1.3%  — $4,000
$8,000 — $12,000... $100.00, plus 1.6% — $8,000
$12,000 — $16,000... $164.00, plus 1.8% — $12;000
$16,000 — $20,000... $236.00, plus 2.0% — $16,000
$20,000 — $24,000... $316.00, plus 2.3% — $20,000
$24,000 -— $28,000... $408.00, plus 2.6% — $24,000
$28,000 — $32,000... $512.00, plus 2.8% — $28,000
$32,000 — $36,000... $624.00, plus 3.0% — $32,000
$36,000 — $40,000... $744.00, plus 3.1% —- $36,000
$40,000 — $44,000. .. $868:00, plus 3.4% — $40,000
$44,000 — $52,000... $1,004.00, plus 3.5% -— $44,000
$52,000 — $64;000... $1,284.00, plus 3.7% — $52,000
. $64,000 — $76,000. .. $1,728.00, plus 3:9% — $64,000
$76,000 — $88,000... $2,196.00, plus 4.1% — $76;000
$88,000 — $100,000., $2,688.00, plus 4.3% — $88,000

$3,204.00, plus 4.5% — $100,000
$4,104.00, plus 4.7% — $120,000
$5,044.00, plus 4:9% — $140,000
$6,024.00, plus 5:0% — $160,000
$7,024.00, plus 5.2% — $180,000
$8,064.00, plus 5.3% — $200,000
$13,364.00, plus 5.4% —$300,000
$18,764.00, plus 5.5% —$400,000

$100,000 — $120,000. .
$120,000 — $140,000. .
$140,000 — $160,000. .
$160,000 — $180,000. .
$180,000 — $200,000. .
$200,000 — $300,000. .
$300,000 — $400,000. .
$400,000 . ...........
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(e) Effective date. The personal income rate pre-

scribed by the preceding subsections of this section shell be given
effect in determining the rate of tax imposed for all taxable years
or portions thereof beginning on or after Jamuary 1, 1963.

§1.4b.

the rate of personal income tax imposed by the West Virginias Personal
Income Tax Act is changed to become effective af'ter December 31, 1962,
and if a texpayer subject to the West Virginia Personal Ineome Tax Act
hes a taxable year which includes the effective date of the change
(unless that date is the first day of his taxsble year), then the fol-
lowing rules shall be observed in computing such taxpayer's rate of
tax:s (1) tentative taxes shall be computed by applying the rate for
the period before the effective date of the change, and the rate for
the period on and after such date, to the taxable inecome for the entire
taxable year; and (2) the tax for such taxable year shall be the sum
of that proportion of each tentative tax which the number of days in

each perlod bears to the number of days in the taxable year.
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. IT. 51.5 Optional tax for certain resident individuals,
(a) Geperal. Optional tax tables have been promulgated which enable
resident individuals who meet the conditiona of this regulation to
. compute their taxes on the basie of their federal adjusted gross in-
come. By utilizing the optional tax tables, the taxpayer may eliminate
the computations involved in arriving at West Virginia taxable income.
(b) JTables. The following optional tax tables show the

amounts of tax due to the nearest dollar.
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1 your total _ And the number of %A If your Lotal
income is—— | exemplions is—— % come is—— and the number of exemptions is
| v
q / _ ! 8
If you are I||l/ 2 3 7 4 5 : 7
| ! filing separately | 150 W I _ U lEgor
i or jointly more, ther / But Single or Single or I single or Single or H . maere,
But | ) I isne / At less filing Fiting filing Filing - filing Filing filing Filing ! _ there is
At less H | 2 _ 3 tax % jeast than | 1 lmmu;m_.uﬂm:. jointhy separately jointly separately jointly separately | jointly 6 _ 7 ! netax
{east than © Your tax is—— Your
$ 9 $ 700 s 0 |s o s 0 $ 0 W:ﬁ. '3 3400 $ 29 $ 22 t 22 s 15 i 15 $ 7 s 7 t 0 S s 0!ls0 350
700 800 1 0 i 2 / 3400 3500 3t 23 3 16 16 9 9 1 1 0 ol 0
800 %00 2 o 0 i % 3500 3600 32 24 24 17 17 01w 2 2 0 0 o
00 1000 3 0 o U % 3600 0 ki Z 25 18 18 n 11 3 3 0 0 ]
1000 1100 4 0 0 o % 3700 3800 3 % . % 8 . 13 . 12 12 5 5 o 0 0
1100 1200 5 0 0 0 / 3800 3900 35 28 27 20 20 13 13 § 6 o 0 0
1200 1300 6 0 0 0 / 300 4000 7 » 2 2l 2 14 14 7 7 o| ol o
1300 | 1400 7 0 a 0 / 4000 4100 38 30 2 22 22 15 15 8 8 1 0 0
1400 1500 ' 9 ' 1 o . 0 / 4100 4200 . 39 31 0 ) 23 23 16 16 9 9 2 o 0
1500 1600 10 2 0 0 / 4200 4300 40 32 32 24 24 i7 17 10 0 3 0 0
1600 1700 1 3 0 o N 4w 4400 a . B 3 % | B .18 TR P S
1700 1809 12 5 0 0 / 400 | 4500 42 35 34 1A 4 19 19 120 12 5 0 0
1800 1900 13 6 0 0 / 4500 . 4600 44 36 B\ I 28 20 20 3 13 6 i} 0
1900 00 14 7 0 0 / 4500 400 | 45 kg » 3 = 21 2 1 14 7 o 0
2000 2169 ‘15 g i o / 4700 4800 46 38 ar 30 O 23 23 15 15 8 1 0
200 2200 16 9 2 o / 4300 4900 47 ki | k] K] B 24 4 16 16 g 2 0
2200 2300 17 10 3 0 / 4960 5000 48 . 40 3 33 2z 25 25 18 18 U] 3 5
2300 2400 18 11 4 0 / 5000 5100 9 2 40 34 13 26 26 19 i9 i3] 4.0
2400 2500 19 12 5 ' ol / 6100 - 5l 51 ) 43 41 3% 34 27 27 20 20 12 5 0
2500 2600 20 13 5 0 / 50 5300 52 . 44 42 36 kid 28 28 21 2 14, 6 0
2800 2706 21 14 7 o / 5300 5400 54 45 43 ¥ 36 23, 29 22 22 5 0 7 0
2700 2300 23 15 B 1 / 5400 5500 55 46 45 ! 37 a1 30 23 23 16 9 1
2860 2900 24 16 g 2 / 3500 5600 57 47 48 40 i 38 k-E 31 24 24 17 10 2
2900 3000 25 18 10 3 % 5600 5700 58 49 47 41 9 3 32 25 25 18 11 3
3000 3100 26 13 11 4 / 5700 5500 59 50 48 42 41 34 33 26 26 19 12 5
300 | 3200 7 0 12 5 / 5800 5900 61 51 43 43 42 K- 34 28 i 20 13 6
00 | 300 8 i 21 14 [ 7/ 5900 6000 &2 53 50 44 43 ¥ 36 29 28 21 i4 7
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and the Rumber of exemptions is——

If your tolal -
come is— _ _ 2 3 : 4 5 ! § | 7 | 8 10 " 14
Filing ! Filing Filing Filing Filing _ Filing Filing Filing Filing _ 1£ 15 or
But Single | Filing | Single [ ingte | Filing | Single | Filing | Single | Filing _ single | Fifing | single | Fiting | singie | Filing single | Filing | single ' Filing | more,
At Less o¢ sepa- | jointly |or sepa- | jointy |orsepa- | jointly | or sepa- jointly | or sepa- | jointly . or sep- | joinily | or sep- jointly | or sep- _ jointly | or sep- jointly | or sep~ ! jointly ! there is
Least Than ] rately rately rately rately i rately | arately , arately arately arately arately 12 13 _ nao tax
: Your tax is——
$ 6000  $8100 $64 | §54 § 51 § 45 34 338 § 37 $ 30 $29 § 22 _ § 22 $15 315 § 8 $ 8 § 1 il 0 0 %0 s 0 0 0 $ 0
6100 6200 65 56 | 52 47 45 39 38 3l 30 23 | 23 16 . 16 | 9 9 2 2 4 o 0 0 0 0 0
6200 300 67 57 54 | 48 46 40 33 32 32 24 __ 24 17 17! 10 10 3 3 0 ) 0 0 0 o} 0
6300 6400 68 58 55 49 47 41 40 3 3 2% 25 18 18 1! 11 4 4 0 0 Q 0 0 [ 4]
5400 6500 70 60 56 50 48 42 41 3B 34 27 27 19 13 12 iz | 5 5 Q 0 0 0 G 0 1]
E500 6500 71 61 57 52 49 4 42 36 RE) 28 28 20 20 13 13 6 6 U 0 0 [ 4] Q 0
6600 6700 ¥2 63 ! 58 53 50 45 43 37 36 29 25 ° 21 21 14 14 7 7 0 0 0 0 0 0 0
670 6300 74 6 53 §5 52 46 44 38 37 30 30 23 23 15 15 8 g 1 1 0 0 0 0 0
6300 5900 ™ 66 61 56 53 47 45 33 38 31 3l 24 24 16 18 9 9 2 2 0 0 ¢} 0 ¢
5300 T 77 &7 62 58 54 48 48 40 39 33 32 25 i 25 18 13 10 10 3 3 a 0 0 ] ¢}
7000 | 7100 78 63 63 59 55 43 47 42 40 34 R 26 26 19 19 ! 1 i1 4 4 0 0 0 0 0
100 700 BO Fis! 64 &80 56 51 45 43 41 KS] 34 7 27 20 0 12 12 5 5 0 0 0 o3 ¢
7200 7300 81 71 B5 62 - 58 52 50 44 42 36 35 28 2B 21 2l 14 14 3 6 0 s} i} ¢ 0
7300 7400 83 73 66 €3 53 54 51 45 43 7 36 29 29 22 22 15 15 7 7 0 G 4] ¢ 4]
7400 7500 24 74 68 &5 Al 55 52 45 45 38 YA 31 30 23 23 16 16 9 9 1 1 0 0 0
7500 7500 86 76 63 66 6l 57 53 47 46 40 38 32 31 24 24 37 17 19 10 2 2 a Q 0
7600 Ti0 a7 77 70 63 62 58 54 439 a7 41 3% 33 32 5 25 18 18 1 11 3 3 0 0 ¢
7700 V800 89 73 71 ] 63 59 56 50 48 42 41 34 33 26 26 13 19 12 _ 12 5 5 0 Q &}
7800 7900 9 B0 72 70 65 6l 57 51 43 43 42 3 34 28 7 20 Al 13 _ 13 6 & 0 0 Q
7500 8000 92 a2 74 72 66 62 58 53 50 4 43 VI 36 2 28 21 21 14 1 7 7 Q 0 0
8000 | 8100 94 23 75 73 67 64 53 54 51 45 4 38 37 30 29 22 2 15 15 8 8 1 ¢} ¢
oo 8200 96 85 76 ls &8 €5 &0 56 52 47 45 39 38 | kit 30 23 23 16 16 g ] 2 0 4]
$200 8300 97 86 77 76 3] 67 81 57 54 48 46 40 33 32 32 24 24 17 17 10 10 3 Q Q
3300 8400 93 88 78 78 70 63 &3 58 55 43 47 4% 40 3 3 26 25 1B 18 11 1 4 0 0
8400 8500 100 2 73 79 72 70 64 60 56 50 48 42 41 5 34 27 27 19 19 12 12 5 0 0
8500 8600 102 91 al 8l 73 7l 65 61 57 52 43 44 42 36 35 28 23 20 20 13 13 & 0 G
8600 8700 104 33 8z 82 74 72 66 63 58 53 50 45 43 3F 36 23 23 21 al 14 14 7 0 0
8700 8800 105 94 £3 g4 75 74 &7 €4 59 55 52 46 44 38 37 30 30 23 23 15 15 B 1 Q
8800 8900 107 96 B4 85 76 75 658 665 61 56 53 47 45 339 38 31 3 24 24 16 16 g . 2 0
8500 9000 109 9% 85 87 77 77 70 67 62 58 54 48 46 40 3% 33 32 25 25 18 1B 10, 3 il
2000 ¢ 9100 110 99 B6 By | 73 78 71 €9 63 53 55 43 - 47 42 40 34 33 26 26 18 19 11 4 0
9100 9200 112 101 88 50 | 80 ! 80 72 7c &4 &0 56 51 49 43 41 35 34 27 27 20 20 12 5 &3
3200 9300 113 103 83 9z | al gL 73 L €5 62 58 52 50 44 42 36 ki 28 28 2t 21 14 [ 0
3306 3460 115 104 90 93 a2 a3 74 73 66 63 59 | 54 51 45 43 37 36 29 29 22 22 15 7 0
9400 9500 117 106 9i 95 83 84 75 74 €8 63 8 55 52 46 | 45 38 7 3 30 23 23 16 g 1
9500 9650 118 107 92 7 B4 86 77 76 69 66 6l 57 53 a7 46 40 38 32 31 24 24 17 10 2
9600 9700 120 JUL I 93 98 86 87 78 77 70 1 £8 62 58 54 43 7 41 K] 33 32 ] 25 18 11 3
9700 9800 122 m 9% 100 B? 83 79 79 71 89 63 59 56 50 48 42 41 34 33 26 26 19 12 5
9800 9900 124 nz - 96 101 88 91 80 80 ¢ 72 70 65 61 57 51 43 43 42 35 34 28 27 20 13 6
9300 | 10000 _ 126 114 97 03 - 89 92 B8l 82 | 74! 72 66 62 5B 53 50 44 43 37 36 29 28 21 14 7
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(e) Conditions for optional computation. The optiocnal
tax tables may be used only if all the following conditions are sat-

isfied by the taxpayer, or by both husband and wife whose federal
income tax is determined on s joint return:

(1) The taxpayer has slected to use the standard deduc-
tion for federal income tax purposes or to pay the federal optional tax.
(2) The taxpayer has no items of income or deduction

described in section 12 (b) or (d) as an individual, as a partner, or
as a beneficlary of an estate or trust.
(3) The taxpayer's federal income tax is not reduced by
operation of:
(2) The federal slternative tax on long term capital
gains, or
(b) A federal provision which has the effact of tax~
ing income of the taxable year as if it were
partly or wholly income of a prior taxable year.
(4) A taxpayer who elects to use the optional tax tables
must file his return on the West Virginia short form and must have gross
income of less than $10,000.
(5) In order to qualify to use the short form and optional
tax tables, the taxpayer must not
(a) file for a taxable period other than the calendar
year,

(b) be a resident for only part of the calendar year,
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. (¢) have a spouse who files a separate West Vir-
ginia return,
(@) claim an exclusion for sick pay,
. (¢) eclaim a deduction for employee business expense

on hia federsl return,

(f) have income which is exempt from federal income

tax but is subject to West Virginia income tax,

(g) have income which is exempt from West Virginia

income tax but is subject to federal income tax,

{(h) file an estimated tax return,

() (1) itemize deductions, in lieu of standard deduc-

tion,

(J) claim a eredit for business and occupation tax

and transportation privilege tax,

(k) claim a eredit for income tax imposed for the

taxable year by another state or by the District

of Columbia,

. (1) frile his return as the surviving spouse.
(4) Manner of election. By electing to fils the West
Virginia short form, the taxpayer becomes eligible to uss the optional
. tax table. A taxpayer may use the short form if he meete the following
conditions:
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. (1) If the taxpayer's total income (or, if married,
the combined total income of husband and wife) consists only of wages,
salaries, interest and dividends, and

. (2) The total amount of interest and dividends does not
exceed $200, and

(3) The taxpaysr claims the 10% stendard deduction, and

(4) If the texpayer 1s married and filed & joint federal

return, he may also file a Joint West Virginia income tax return on

the West Virginia short form.
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. IT. §1.6 Aecounting Periods and Methods.
(a) Agcounting Periods. A taxpayer's taxable year
under these regulations shall be the same as hls taxable year for
. federal tax purposes.
(b) Change of Ascounting Periods. If a texpayer's

taxable year is changed for federal income tax purposes, his taxable
year for purposes of these regulations shall be similarly changed.
If a taxable year of leas than twelve months results from a change
of taxable year, the West Virginia standard deduction, the West Vir-
ginie personal exemptions, and the credits allowed under section

. eight (8) of the West Virginia Income Tax Act shall be prorated to
reflect the portion of the year which is being covered by the return
being filed due to the change of accounting periods.

(e) ing M s, A taxpaysr's method of account-

ing for Vest Virginia tax purposes shall be the same as that used for
federal tax purposes. In the absence of any method for federal tax

purposes, his taxable income for West Virginia tax purposes shall be

. computed under a method which will clearly reflect income.
(a) c e of n ethode. (1) If a taxpayer's
method of accounting is changed for federal tax purposes, his method
. of accounting shsll be similarly changed for West Virginia tax purposes.
(2) If a taxpayer's method of accounting is changed, other

than from an accrual to an installment method, any additional tax which

Page 14




y

Adm. Reg., 1121 Reg. §1.6

. Series V

. results from adjustments determined to be necessary solely by
reason of the change shall not be greater than if such adjust-
rents were ratably allocated and included for the taxable year

. of the change and the preceding taxable yesrs, not in excess of
two, during vwhich the taxpayer used the method of accounting from
which the change ie made.

(3) If a taxpayer's method of accounting is changed
from an acerual to an installment method, any additional tax for
the year of such change of method and for any subsequent year which
is attributeble to the receipt of installment payments properly ac-

. crued in & prior year shall be reduced by the portion of tax for
any prior taxable year attributable to the acerusl of such install-

ment payments.
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IT. $1.7 Resident and nonresident defined. (a) 3Hesident
individuyal. (1) Genersl. 4n individuel may be a resident of West
Virginla for income tax purposes, and be taxable as a resident, even
though he would not be deemed a resident for cther purposes. As used
in these regulations, the term "resident individual" ineludes (4) all
persone domieciled in this state, subject to the exceptions set forth
in paragraph (2) below, and (B) any individual, other than & member of
the Armed Forces of the United States, whe is not domiciled in this
state but who maintaine a permanent place of abode in this state and
spends in the aggregate more than 183 days of the taxable year in this

state.

(2) Certain persons not deemed residents although domi-
ciled in Viest Virginias., Any person domiciled in West Virginie is a

resident for income tax purposes for a specific taxable year, unless
for that year he satisfies all three of the following conditions: (A)
he maintains no permanent place of abode in this state, (B) he maintains
& permanent place of abode elsewhere, and (C) he spends in the aggregate
not more than 30 days of the taxable year in this state. For example,
an individual, although retaining his West Virginia domicile, may main-
tain his only permanent place of abode in New York. Am long as he
continues to meet all three of the conditions stated above, he will be
a nonresident of West Virginia for income tax purposes. However, if

for any taxable year he fails to meet any cne of these three conditions,

he is subject to West Virginia income tax as a resident for that year.
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Where an individual domicliled in West Virginia claime to be a non-
resident for any taxable year, the burden is upon him to show that
during that year he satisfled all three of the conditions above set
forth.

(3) Rules for days within snd without the stete. In
counting the mumber of days spent within and without this state, pres-
ence within the state for any part of a calendar day constitutes z
day spent within the state except that such presence within the state
may be disregarded if 1t is solely for the purpose of boarding =
plane, train or bus for travel to a destinatlon outside of the state,
or wvhile traveling by motor, plane or train through the astate to =
destination outside the stats. Any perxon domiciled outside this atate
who maintains & permenent plaece of abode within this state during any
taxable year and c¢laims to be a nonresident mist keep and have available
for examination by the Tax Commissioner adequate recorda to suhstan-
tiate the faect that he did not spend more than 183 days of such taxable
year within the state.

(4) Domicile., Domieile, 4in generzl, is the place which
an individual intends to be his permanent home; the place to which bhe
intends to return whenever he may be absent,

A domicile once established continmues until the person in question
moves to a new location with the bona fide intantion of mueking his fixed

and permanent hone there. No change of domicile results from a removal
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to a new location if the intention is to remain there only for a
limited time; this rule applies even though the individual may have
gold or disposed of his former home. The burden is upon any person
asgerting a change of domicile to show that the necessary intention
existed. In determining an individual's intention in this regard,
his declarations will be given due weight, but they will not be con-
clusive 1f they are contradicted by his conduct. The fact that a
person registers and votes in one place is important but not neces-
sarily determinative, especially if the facts indicate that he did
this merely to escape taxation in some other Jurisdiction.

Domicile is not dependent on citizenship. For example, an alien
who has permanently established his home in West Virginia is domiciled
in this state regardless of whether he has become & United States
citizen or has applied for citisenship. However, a United States
citigzen will not ordinarily be desmed to have changed his domicile by
going to a foreign country unless it is clearly shown that he intends
to remain there permanently. For example, a United States citisen
domiciled in West Virginia, who goes abroad because of an assignment
by hie employer or for study, research or recreation, does not lose
his West Virginia domicile unless it is ¢learly shown that he intends
to remain abroad permanently and not to return.

A person can have only one domicile. If he has two or more homes,

his domicile is at the one which he regards and uses as his principal
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and permanent home. In determining his intention in the matier,
the length of time customarily spent at each location is important
but not necessarily conclusive, 4s pointed cut above, a person who
maintains a permenent place of abode in this state and spends more
than 183 days of the taxable year in this state is taxable as a
resident regardless of his domicile.

Ordinarily a wife's domicile follows that of her husband., Like-
wise, a child's domicile ordinarily follows that of his father, or of
his mother after the fathers death, until he reaches the age of self-
support and actuslly establishes his own separate domicils,

(5) Fermanent place of abode. A permanent place of abode
means a dwelling place permanently maintained by the taxpayer, whether
or not owned by him, and will generally inelude a dwelling place owned
or leased by his or her spouse. However, a mere camp or cottage, which
is suitable and used only for vacatlions, 1s not a permanent place of
abode. Also, a place of abode, whether in this state or elsevhere, is
not deemed permanent if it is maintained only during a temporary stay
for the acecomplishment of & particular purpose. Thue, an individual
domiciled in an other state may be assigned to his employer's West Vir-
ginia office for a fixed and limited period, after which he is to return
to his permanent location. If such an individual takes an apartment in
West Virginie during this period, he will not be deemed a resident, even
though he spends more than 183 days of the taxable year in Weat Virginia,
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bacause his place of abode hers is not permanent. He will, of ecourse,
be taxable as a nonresident on his inocme from West Virginia sources,
including his salary or other compensation for services performed in
West Virginia. However, if his assignment to his employer's West
Virginia office is not for a fixed or limited period, but is for an
indefinite period, his West Virginia apartment will be deemed a per-
manent plece of abode and he will be a resident for tax purposes if
he spends more than 183 days of the year in West Virginia.

In the case of & person domiciled in West Virginia, the maintenance
of & permanent place of abode in this state is alone sufficient to
make him s resident for tax purposes, even though he remains outside
the state for the entire year; the 183-day rule applies only to tax-
payers who are not domielled in West Virginias,

(b) Nonyesident individusl, For income tax purposes, &
nonresident individual is anyone who 18 not a resident as defined in
subsection (a) of this regulation. Except where these regulations
specifically provide otherwise, all references to nonresidents are

squally applicable to nonresident aliens,

(e) Resident estate or trust. A resident estate or
trust ia
(1) the estate of a decedent who at his death was domi-

clled in this state;
(2) a trust ersated by will of a decedent who &t his death
was domieiled in this state; or
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(3) a trust created by, or consisting of property of,
a person domiciled in this state.

Example 1. A, who is domieiled in Canada, creates a trust with
the X Trust Company in Charleston, as trustee., The corpus of the trust
consiats of securities of American corporations, which are actively
traded by the trustee on the several Stock Exchanges and consists of
rental property located within this State. The beneficiaries of the
trust are all West Virginla residents. Regardless of whether the trust
ie held to be s resident of the United States for federal income tax
purposes, it is, for West Virginia income tax purposes, & nonresident
trust.

Example 2. A, wvho is a domieciliary of Weet Virginia, creates a
trust with the Y Trust Company in Pittsburg, Pennsylvania, as trustee.
The trust corpus consists of West Virginia rental property and Pennsyl-
vania rental property. The beneficiaries of the trust are all Pen-
naylvania residents. The trust, for West Virginia income tax purposes,
is a resident trust.

(a) Nonresident estate or trust. A nonresident estate
or trust is an estate or trust which is not a resident estats or trust
as defined in subsection (e) of this regulation.

(e) Cross reference. For effect of change of an indivi-

dusl's resident status, see section 1.54.
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IT. §1.8 Credits against tax. (a) PBusiness and ocgupation
lax oredit. If the taxpayer is subject to the business and occupation

tax imposed by West Virginia Code ch. 11, art. 13, he may be entitled
to a tax credit against his West Virginia income tax. However, the
amount of the oredlt shall not exceed the amount of income tax attri-
butable to West Virginia taxable income derived from the business or
activity subjected to such other tax. If the West Virginia taxable
income of the taxpayer includes income from a partnership, estate,
trust or a subchapter S corporation, a part of any business and ocoupa-
tion tax liability of the partnership, estate, trust or subchapter S
corporation shall be allowed, in computing the oredit, in an amount
proportionate to the income of such partnership, estate, trust or
subchapter S corporation, which is included in the taxpayer's West
Virginia taxable income.

The credit shall be limited to the smallest of the following:

(1) The amount of business and occupation tax imposed
(2) The amount of West Virginia income tax before credits
(3) The amount of West Virginia income tax imposed on

income from the business subject to the business and
ocoupation tax.
Limitation #3 is placed upon the amount of the credit to preclude
exempting from personal income tax such of the taxpayer's income as is

not derived from a business subject to business and oecupation tax.
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Stated another way, the credit for business and occupetion tax cannot
offset the income tax imposed on income derived from sources which are
not subjeet to business and occupation tex.

There can be no ecredit against personal income tax for business
and occupation tax imposed cn a business which operated at a loss,
because no income from a business which operates at a loss enters
into a taxpayer's West Virginia taxable income. Likewise, there can
be no credit against personal income tax for business and occupation
tax imposed, unless the West Virginia taxable income of & taxpayer
includes business income. The West Virginia taxable income of a tax-
payer is determined Ly offsetting business losses against business gains.

(1) Who may olaim the credit. The credit is allowable
to taxpayers engaged in activities subject to the business and occupa-
tion tax in their cspacities as proprietors, members of partnerships,
beneficiaries and fiduclaries of estates and trusts, and stockholders
of oorporations, if and only if, they elected to be taxed under Sub-
chapter S of the Internal Revenue Code. The eredit allowed these tax-
payers is based on their share of the business and occupation tax im~
posed and is limited to the amount of personal income tax imposed on
business income of the proprietorship, partnership, Subchapter S cor-
poration, estate or trust. Salariea that are not, in fact, part of
the distributive share of the partnership income, (for example, salarias

guaranteed to partners by the articles of partnership), and salaries paid
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to stoekholders of Subchapter S corporations, are not income of part-—
nerships or Subchapter S corporations for the purpose of ecomputing the
credit.

Example 1, The taxpayer is engaged in a sole proprietorship
which is subject to the business and occupation tax. The amount of
business and occupation tax liability imposed for the taxable year
was $75.00. The taxpayer's net income from the business was $12,000.
He received no other income during the year. The taxpayer filed a
Joint return and claimed the atandard deduction and five (5) exemptions.
Therefore, his West Virginia income tax before credits would be $100.00.
The business and occupation tax eredit is limited to $75.00, the amount
of business and ocecupation tex imposed.

Example 2. Assume the same facts as in example 1 except that
the amount of business and occupation tax imposed was $300.00. The
West Virginia income tax before credits is $100.00; therefore, the
business and occupation tax credit is limited to $100.00, the amount
of income tax before credits.

Example 3. The taxpayer was engaged in a business (partnership)
subject to the business and occupation tax., His share of the distri-
butive profits was $8,000, and his share of the business and cceupation
tax liability was $400.00. In addition to his business income, the
taxpayer received a salary of $4,000,00 from a local bank; therefore,

his total income for the taxable year was $12,000.00, Using the
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standard deduction and five (5) exemptions, the West Virginia income
tax liabllity before credits would be $100.00. The business and oc-
cupation tax credit is limited to $66.67, the amount of income tax
imposed on income from the busineas subject to the business and occupa-
tion tax eredit.

The taxpayer's business and occupation tax credit is determined
by the completion of the following schedule:
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() Ho credit shall be allowed against the Weat Vir-
ginia income tax unless the West Virpinia taxable income of a texpayer
includes positive amountas of Income from a business subject to the
business and occupation tex. In computing the businesa income for
purposes of applying the ratio of income from business, subject to
the business and occupation tax to the total West Virginia adjusted

gross income for determining the limitstion of eredit; 88 lo

business income, subject to business and oceupation tax, in West Vir-

ginia taxable income. The purpose of the business and oecupation tax
credit is to avoid the imposition of income tax on income derived from
business, subject to the business and occupation tax, and not to re-
lieve the taxpayer from the imposition of income tax on income not
subjsct to the business and occupetion tax that would otherwise have
beer imposed in the absence of business activity.

Example 1. Taxpayer 1s engeged in a business subject to the
business and occupation tax. Business and occupation tax in the amount
of $500.00 was imposed on gross receipts of $40,000,00. His business
operated at a loss of $10,000.00. The taxpayer had income, from a
sourca other than his business, in the amount of $30,000.00 for the
taxable year. This taxpayer is not entitled to a business and occupa-
tion tax credit on his personal income tax return, for his West Vir-
ginia taxable income does not include a positive amount of income from
business subject to the business and oceupation tax.
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Example 2., The taxpayer is engaged in two businesses, groecsry

and rental, which are subject to business and occupation tax, His
grocery business operated at a $5,000.00 loss and had business and
occupatlion tax in the amount of $107.50 imposed on it. His rental
business had net income of $5,000 and had business and occupation tax
in the amount of $350.00 imposed on it. Also, he received a salary

of $6,000.00 from a local benk. Assuming no modifications or adjust-
ments, the taxpayer has Weat Virginia adjusted gross income of $6,000.00.
The taxpayer 1s single and claims the standard deduction; therefors, his
West Virginia income tax liability before credits is $60.80. He is not
entitled to a business and oecupation tax ocredit on his West Virginia
personal income tax return, for his West Virginia taxable income does
not include a positive amount of income from business subject to the

business and occupation tax. See the following schedule.
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SCHEDULE C COMPUTATION OF C

REDIT FOR BUSINESS AND OCCUPATION OR TRANSPO

RTATION PRIVILEGE TAX PAYABLE

1. Business and occupation or transportation privilege tax payable for the taxable year.........-|$ 350 00
Business Name(s) Account identification Number(s)
2. West Virginia Income tax {line 19, page 1) ......oooonn . R 60 80
3. Allowable Income from above business(es) inciuded in mnroac_o >
(See INSHPUCHONS) . . oo vv v e e $ =0~
4, West Virginia total income (line 9, page 1) ........ccocnneonot] $_ 6,000 Q0
5. Limitation of credit {line 2 multiplied by line 3 and divided by line 4)...... ..... e e =0
6. Total credit {the smallest of lines 1, 2 or ) e e e .. .8 =0 —
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(3) In case the West Virginia taxable income of a tax-
payer includes income from a partnership, estate, trust or a subchapter
S corporation, a part of any business and occupation tax liablility of
the partnership estate, trust or corporation shall be allowed to the
taxpayer, in computing the business and occupation tax credit, in an
amount proportionate to the income of such partnership, estate, trust
or corporation, which is included in the taxpayer's West Virginia tax-
able incomse.

EXAMFPLE:

A and B operated the AB partnership, which was subject to business
and occupation tax. The partnership had $150.00 business and occupation
tax imposed on $40,000.00 of gross receipts. Each partner's distribu-
table net profit was $10,000.00. This $10,000.00 constituted the sole
source of income to A. However, B had income from a source other than
a business subject to business and occupation tax, as follows: $5,000.00
salary from XYZ National Bank. Both partners filed joint returns, claim-
ing the standard deduction of $1,000.00, and each partner had five ex-
emptions. Assuming no modifications or other adjustments for these
partners, the total credit for btusiness and occupation tax imposed for
partner A would be $74.00 and for partner B, $£75.00. Please see the
following completed schedules for a determination of sach partner's

business and occupation tax credit.
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Partner A's Computation for Business and Occupation Tax Credit

SCHEDULE C COMPUTATION OF CREDIT FOR BUSINESS AND OCCUPATION OR TRANSPORTATION PRIVILEGE TAX PAYABLE

1. Business and occupation or transportation privilege tax payable for the taxable year.......... $ 75 00

... AB Partnership

Business Name(s) Account !dentification Number(s) ﬂ.J

2. West Virginia income tax {line 19, page 1} ........ S e e e cee 74 00 o
3. Allowable Income from above businass(es) included in Schedule A Mu

{See instructions). . ... ... .. . $ 10,000 CC A
4, West Virginia total income {line 9, page 1) .................... $ 10,000 00
5. Limitation of credit (line 2 multiplied by line 3 and a_<_ama bylined).................. - 74 00
6. Total credit (the smallest of lines 1, 2 0r5). ............... ... ... ... e $ 74 00

Partner B's Computation for Business and Occupation Tax Credit

SCHEDULE C COMPUTATION OF CREDIT FOR BUSINESS AND OCCUPATION OR TRANSPORTATION PRIVILEGE TAX PAYABLE

1.

2,
3.

4,
5.
.

Business and occupation or transportation privilege tax payable for the taxable year..........
AB Partnership

Business Name(s) Account Identification Number(s)

West Virginia income tax (line 19, page 1} ... .. e . e e

Allowable Income from above business(es) included in mnron_c_o >
(See Instruchions) . . . ..o % 10,000 00

$

75

00

148

00

West Virginia total income (line 9, page 1) ...................] $
Limitation of credit {line 2 multiplied by line 3 and divided by line 4). ..... ............ .

Total credit (the smallestof lines 1,2 0r8). ........ ... v .. e et

o8

&7

75

00
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Partner 4i's total credit is limited to the amount of West Vir-
ginie income tax imposed on the income derived from the business
which was subject to the business and oecupaticn tax.

Partner B's total credit is limited to the amount of business
and oecupation tax imposed on the business from which the income wes
derived, and is limited to the portion of thse income tax imposed which
is attributable to West Virginia taxable income derived by the tax-
payer from the business or occupation which was subject to the business
and cecupation tax,

A and B are entitled to a part of the business and occupation tax
liability imposed on the partnership in proportiocn to the income of
the partnership included in each partner's West Virginia taxable in-
come. Sinece each pertner received 50% of the distributable net pro-
fit, each partner was entitled to use 50% of the business and occupa-
tion tax liability of the partnership in computing his total credit
for business and occupation tax; therefore, each partner's share of
the bueiness and occupation tax lisbility to be used as & limiting
factor in the computation of the credit is §75.00.

(4) In determining the income from a business or occupa-
tion which is subject to the business and occupation tax, the net in-
come, from such business or occupation, as repcrted in federal adjusted
gross income without reference to the component items of income from
the business or occupation, shall be considered prima facie evidence

of the income of the subject business. For purposes of determining
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net income, groas income may include, but is not limited to: gross
income from ssles, interest income, bad debt recoveries, rents and
royalties, earned discounts and miscellaneous income.

Salaries which have been deducted as a business expense for

federal income tex purposes, in determining net income from the business

or occupation subject to the business and oceupation tax, shall not
thereafter be included as income from the business in determining
the individusl's business and occupation tax credit.

(5) Partnerships. In determining the income from a
partnership which is subject to the busineses and occupation tax, the
salaries paid to the partners which are not considered a draw against
the distributive share of profits shall be deducted in arriving st
the net income of tha partnership; and such salaries shall not be in-
¢luded in the basis for computing the business and ocoupation tax
credit of the individual partner. If the salary im not a guaranteed
salary, provided in the articles of partnership, the Income Tax Divi-
sion will accept as prima facie avidence that the salary is considered
& draw against distributive share of profits; therefore, the salary
will be allowed in the basis for computing the business and oceupation
tax credit of the individuazl partner.

(6) Subchapter S corporations. In determining the in-
come from & subchapter S corporation which i= subject to the business
and occupation tax, salaries paid to stockholders shall be deducted

in arriving at the net income of said corporation. The taxpayer, who
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is a stockholder and receives a salary from such corporation, is not
permitted to use said salary in the computation of his business and
ogcupation tax credit on his West Virginia personal income tax re-
turn, for such salaries are not income of a subchapter S corporation
(as required by West Virginia Code ch. 11, art. 21, sec. 8) but are
expenses of a corporation deductible in arriving at the net income
of such corporation.

EXAMPLE:

Mr. X is a stockholder in a subchapter S corporation and is also
an employee of the corporation. Mr. X receilves a salary of §6,000.00
from the corporation. At the end of the corporation's taxable year,
Mr, X receives $2,000.00 as his distributive share of profite from the
corporation. In computing his business and occupation tax eredit on
his West Virginia personal income tax return, Mr. X 1s permitted to
use only his distributive share of profits ($2,000) as his basis.

(b) Iransportation Privilege Tax Credit. The pre-
ceding regulation (Reg. §1.8(a)) is equally applicable to the trans-
portation privilege tax credit; therefore, no lengthy regulation in
regard to transportation privilege tax credit is presented.

(e) 8 not al . The credits against
income tax allowed by the federal government; such as, retirement income
credit, any dividends received credit, etec., are not allowable credits

against the West Virginia personal income tax, West Virginia allows
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Reg. §1.8

eredits apainst income tax only for:

(1)
(2)
(3)
(4)
(5)
(6)

West Virziniz income taxes withheld (Reg. §1.73),
West Virginia estimated texes pald (Reg. $1.55),
Business and occupation tax imposed (Reg. §1.8),
Transportation privilege tax imposed (Reg. 31.8),
Income taxes paid another state (Reg. $1.20), and

Income texes paid state of residence (Reg. $1.40).
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IT. §1.9 Meaning of terms. Any term used in the West Vir-
ginia Personal Income Tax Act and these regulations shall have the

Same meaning as when used in a comparable context in the laws of the
United States relating to income taxes, unless a different meaning is
clearly required. Any reference in the West Virginia Income Tax Act
and these regulations to the laws of the United States shall mean the
provisions of the Internal Revenue Code of 1954, aa amended, and such
other provisions of the laws of the United States as relate to the de-
termination of income for federal income tax purposes. All amendments
mede to the laws of the United States prior to January 1, 1963, shall
be given effect in determining the taxes imposed by the West Virginia
Incoms Tax Act for the tax period beginning January 1, 1962, and there-
after. No amendment made to the laws of the United States relating to
income taxes on or after January 1, 1963, shall be given effect.

For example: If on December 6, 1963, Congress passed g law making
workmen's compensation benefits subject to federal income tax, the law
will have no affect on the West Virginia Income Tax Act; for no amend-
ment made to the laws of the United States on or after January 1, 1963,
shall be given effect.
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PART II RESIDENTS

IT, §1.11 West Virginia taxable income of a resident indivi-
dual. (a) Genersl. The tax rates specified in sections 1.4 (a),
1.4 a (a), and 1.4 a (b) of these regulations are applied against the
taxpayer's West Virginia taxable income. The taxpayer's federal adjusted
gross income is the actual starting point each year for computing the
West Virginia taxable income on which his West Virginia tax is based.
The Weet Virginia taxable income of & resident individual means his
federal adjusted gross income with the modifications stated in section
1.12 of these regulations, less his West Virginia standard or itemized
deduction and personal sxemption,

(v) West Virginia

(1) If a husband and wife file separate federal returns for a particular
year, they must alsoc file separate West Virginia returns for that year.
(2) If & husband and wife file a joint federal income tax return for

a particular year, or if neither files a federal return:

(4) They may file a joint West Virginia income tax return,
or

(B) They may file separate West Virginia income tax re-
turns.

(3) If both spouses are residents of West Virginia and chooss to file

separate Weest Virginia returns, each must determine his or her West
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Virginia income, exemptions, and itemized deductions, as if his or
her total federal income, exemptions, and itemized deductions had
been determined separately; if the standard deduction is claimed in
this case, it must not exceed 10% of ths aggregate of their separate
West Virginia total incomes or $1,000, whichever is less, but may be
taken by either or divided in such portions as they may choose.

(o)

Irrespective of the provisions of

subsection 3 above, if either the husbend or wife is a resident of West
Virginis end the other is a nonresident, they must file separate West
Virginia returns unless they (1) file a joint federal return and (2)
elect to file a joint state return computing their joint West Virginia
taxable income as if both spouses were residents of Weat Virginia.

This option applies only in those cases where one spouse was a resident
of West Virginla for the entire taxable year and the other spouse was

a nonresident for the entire taxable year. This option does not apply
in cases where either the husband or wife sapsrately changed his or
her residence during the texable year. (For change of resident status

during the year, see Reg. $1.54.)
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IT. §1.12 West Virginia adjusted gross inecome of e resident
individual. (&) Genseral. The West Virginis adjusted groes income
of a resident individual means his federal adjusted gross income with
cortain modifications. These modifications relate to items which are
treated difforently under the West Virginia Perseonal Income Tax Act
than under the United States Internal Reveme Code of 165/. Subsaction
(b) below lists the modifications which incroase Weat Virginia adjusted
gross income in comparison with federsl adjusted gross income, while
subsaction (e¢) below lists the modification 1tems which in such com-
parigson reduce the Weat Virginia adjusted gross income, When the net
amount of applieable modifications is added to or subtracted from
federal adjueted gross income, the result is the taxpeyer's West Vir-
ginia adjusted gross income. It should be noted, that in certain
instances the federal tax ie computed by use of the alternative capital
gains tex or by allocating all or part of specific income items received
in one year to one or mors preceding years, Adjustments of thie variety
affect the computation cf the federal tax itself rather than the amount
of federal adjusted gross income reportable for the texable year and
are to be disregarded in computing a taxpayer's West Virginia adjusted
gross income or West Virginia tax.

(1) Depreciation. West Virginia follows the federal
rules of depreciation; therefore, the depreciation of property for
federal income tax purposes by methods permitted under the laws of the

United States relating to the determination of income will be reflected
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automatically in West Virginia adjusted gross income, without nodi-
flcatlion, to the extent reflected in the taxpayer's federal adjusted
gross incone,

(b) M ications increasing fe 1 a
income. The following items are to be added to federal adjusted gross
income in arriving at West Virginia edjusted gross ineome of a resident
individuals

(1) Interest income on obligations of any state, other
than obligations of the Stata of West Virginla, or of a political sub-
division of any other state, unless created by compact or agreement
to which West Virginia is a party. The amount to be added to federsl
adjusted gross income igs the gross amount of such interest, without
reduction for inecidental expenses incurred by the taxpayer; such as,
custodian fees, investment advisory fees, or similar expenses.

Example: The gross amount of interest received by a resident
individual on bonds of the State of Culifornit must be added to his
federel adjusted gross income in arriving at his West Virginia adjusted
gross income, for this interest is subject to the West Virginia income
tax but not the federal income tax., If a resident individual receives
interest income on obligations of the State of West Virginia, the in-
terest is not subject to Weat Virginia income tax, for interest income
on West Virginia obligations is specifically excluded from taxation by

the West Virginis Income Tax Act.
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(2) Interest or dividend income on obligations or
securities of any authority, commigsion, or instrumentality of the
Unlted States, which the laws of the United States exempt from federal
income tax but not from state income taxes.

(3) Income taxes imposed by West Virginia or any other
taxing jurisdictlion to the extent deductible in determining federal
adjusted gross income and not credited against the federal income tax.

Examplet If the New York unincorporated business income tax
vas deducted in computing federal adjusted gross income by & resident
who incurred a liability to that state, the amount of this tax must
be added back to the federal adjusted gross income as a modification
item, for income taxee are not deductible for West Virginia income tax
purposes. Where, however, a particular tax is not deducted in computing
federal adjusted gross income but is credited against the amount of
federal income tax, no modification is neceasary. For example, if the
amount of foreign income tax is eredited against the total federal in-
come tax of & taxpeyer, no modification is to be made for the amount
of such income tax credited, since it was not deducted in computing
federal adjusted gross income.

(4) Interest on indebtedness incurred or continued to
purchass or carry obligations or securities the income from which is
exempt from West Virginia tax, to the extent that such interest is

deductible in determining federal adjusted gross income.
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Example: An individual borrowed $50,000 from his bank to
purchase a new issue of the United States Treasury certificates. In
computing his faderal adjusted gross income he includes the interest
income received on these certificates and deducts as a business expense
the intereast payable on the bank loan., However, the interest income
received on the certificates is not subject to Weset Virginie tax and
is subtracted from federal adjusted gross income in computing his West
Virginia adjusted gross income. (See subsection (c) (1) below). Con-
versely, the interest on the bank loan incurred to purchase these cer-
tificates is not deductible for purposes of the West Virginia income
tax and must be added back to federal adjusted gross income in computing
West Virginla adjusted gross income.

(e) M reducing federal ad ss income.
The following items are to be subtracted from federal adjusted gross
income in order to properly compute the West Virginia adjusted gross
income of a resident individualt

(1) Interest income on obligations of the United States
and its possessions, to the extent includible in gross income for fed-
eral income tax purposes.

Fxamplet Interest on United States savings bonds is subject
to federal income tax but not to state income tax, Therefore, the
amount of such intersst should be subtracted from federal adjusted

gross income in computing West Virginla adjusted gross income.
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(2) Interest or dividend income on cbligations or
securities of any authority, commission, or instrumentality of the
United States, to the extent includible in gross income for federal
income tax purposes but exenmpt from state income taxes under the laws
of the United States.

Exguple: Dividend income received from National Bank stock
mist be subtracted from federal adjusted gross income, Also, interest
on obligations of the Home Owners' Loan Corporation must be subtracted
from federal adjusted gross income as a modification item in computing
West Virginia adjusted gross income of a resident individual, for an
Act of Congress exempts this interest from state income taxation but
not from federal income taxation. However, interest income received
from a Federal Savings and Loan Asscciation is not a proper modification
and is taxable by West Virginia.

(3) If a taxpaysr's federal adjusted gross income in-
cludes any gain from & sale or other disposition of property acquired
prior to January 1, 1961, which bad a higher fair market value on January
1, 1961, than its adjusted basis for federal income tax purposes on that

date, a modification must be made to adjust for this difference.

puted by subtracting from federal adjusted gross income that portion of

the gain reported for federal income tax purposes which is not in ex~

cess of the difference between the higher fair market value and, the
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adjusted basis for federal income tax purposes, on Jamuary 1, 1961,
except that if the gain is a long-term capital gain for federal tax
purposes only 50% of such portion of the gain is to be subtracted.
This 50% limitation applies regardless of whether any short-term
capital losses were offset against the long~term capital gain in the
taxpayer's federal return. The purpose of this modification is to
prevent the imposition of West Virginia income tax on the property's
appreciation in value prior to the effective date (Jamary 1, 1961)
of the West Virginia Income Tax Act.

Lxample 1: A taxpayer who reported his 1961 income on & calendar
year basis sold securitles in 1962 and realised a gain of $3,000. How-
ever, on January 1, 1961, the fair market value of these securities was
$2,000 higher than the federal adjusted basis, If this was a short-
term capital gain for federal tax purposes, the amount to be subtracted
from federal adjusted gross income ie $2,000 being the portion of the
gain not in excess of the difference between fair market value and
federal adjusted basis. However, if this was a long-term capital gain
for federal tax purposes, the amount to be subtracted is 50% of such
portion of the gain, or $1,000.

23 The taxpayer purchased XY stock in 1954 for $32,000.
The fair market value of the stock on January 1, 1961, was $49,000., The
taxpayer sold the stock on July 10, 1963, for $60,000. In order to de-
termine the amount of his modification, the taxpayer should complets
the following schedule:
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SCHEDULE E MODIFICATION FOR GAINS FROM SALE OR EXCHANGE OF PROPERTY ACQUIRED PRIOR TO JANUARY 1, 1961

' 3. Profit Par 4. Market 5, Dapreciation &, Original 7. Total of Col. _&. Modiflcation
Kind of \ 1P Date _ 2, Dats | Federal Valua ﬁ slc,, to Cost or Other 4, plus Col. 5, ; (sen Instruc-
_ Praperty Acquired | mu—w | Raturn 1/1/61 1/1/81 Federal Basis Minus Col. 6 _ tions)
XY Stock | 1954 ﬂﬂp@\mmﬁ‘ 28,000 | 49,000 _ﬁ -0- [ 32,000 [ 17,000 ___‘ 8,500
| T ﬁ
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Since the profit on the sale was reported on the taxpayer's federal
return as long-term capital gain, 50% of the amount in column 7 ie
entered in column B. The taxpayer then subtracts either his profit
or the modification amount, whichever is less, from federal adjusted
gross income to arrive at West Virginia adjusted gross income.

B.
December 31, 1960. If a taxpayer realizes a gain on the sale of

property which he received by an acquisition other than one which

gives him a substituted basis before December 31, 1960, the modification
explained in this subsection is not allowed; for appreciation on such
property will have occurred after the imposition of the West Virginia
Income Tax Act and there is no appreciation prior to the effective date
of the Act requiring exclusion,

C.

Where two or more assets are sold at a profit during the same taxsble
year, and the fair market value of each was higher than its federal
adjusted basis on Jaruary 1, 1961, the amount to be subtracted from
federal adjusted gross income must be computed separately for each asset
sold,

D,

fication is allowed where property was scld at a loss during the taxable
year, eventhough such property had a higher fair market value on Jamuary
1, 1961, than the adjusted basie for federal income tax purposes on that

date.
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E. Fair market value. The fair market value of stock

shall be the closing price, as 1isted on one of the stock exchanges,

at the close of business on December 30, 1960 (the last day of business
in 1960). The fair market valus of over the counter stocks shall be
the bid price on the last day of business of the year 1960,

(4) Any refund or credit for overpayment of income taxss
imposed by this state or any other taxing jurisdiction, to the extent
properly included in gross income for federal income tax purposes.

This modification applies to any refund of income taxes which was
actually included in federal adjusted gross ineome, whether the refund
represented West Virginia income taxes or the income taxes of another
state, a political subdivision of any state or any foreign government.
However, the modification does not include any portion of the total
refund which represents interest received. Such interest whether re-
celved in connection with a state, federal or other tax refund, is not
exempt from tax since it is paid on a olaim againat the partiocular
government, rather than paid on an obligation thereof arising from the
exercise of its borrowing powers.

(a)

Where a reaident individual is a beneficiary of an estate or trust, his

federal adjusted grose income should be increased or decreased (as the
case may be) by his share of the West Virginia fiduciary adjustment

applicable to the estate or trust. This fiduciary adjustment is the
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net amount of modifications relating to estate or trust items of
income, gain, loss or deduction, and is computed by the fiduciary

in his return for the estate or trust. The fiduciary also allocates
to each beneficiary his proportinate share of this fiduciary adjust-
ment. (See section 1.19 (a), (b), (e¢) and (d) of these regulations).
Each beneficiary, on his individual West Virginia return, must apply
his share of the fiduciary adjustment as a modification of his federal

adjusted gross income in order to determine his West Virginia adjusted

gross income.

individual is a member of a partnership, the modifications preseribed
by subsections (b) and (e) of this section of the regulations are to

be made with reference to items of partnership income, gain, loss or
deduction which are reflected in his federal adjusted gross income.
These modifications are applicable, since under the West Virginia Per~
sonal Income Tax Act, each item of partnership income, gain, loss or
deduction has the same character for a partner as for federal income
tax purposes. If the partnership item is not characterized for federal
income tax purposes it has the same character for a partner as if it
were realized directly by him from the source from which realized by the
partnership, or incurred by him in the same manner as incurred by the

partnership. The amount of the applicable modifications for each partner
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should be computed in accordance with section 1,17 of these regulations.
It should be noted that these modifications pertain to pertnership items
included in federal adjusted gross income; modifications to be made by
a partner pertaining to items of deduction of & partnership are oovered
by subsection 1,15 (s) of these regulations.

(£) Wenst Virs

yife. Where & husband and wife determine their federal income tax for
a particular year on a Joint return but determine their West Virginia
income taxes separately, they are then required to compute their West
Virginia adjusted grose incomes separately; that im, in the same manner
as if the federal adjusted gross inoome of each had been determined on

saeparate federal returns filed by them.
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