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Dear Mr. Manchin:

Pursuant to the provisions of Chapter 29a, Article 3
of the West Virginia Code of 1931 as amended, I hereby
submit for final adoption three (3) copies of State Tax
Department rules and regqulations which explain and
implement the provisions of W. Va. Code § 11-21-12,
which deal with income received by persons 65 or
over or persons totally and permanently disabled.

These regulations were originally filed in
your office on July 7, 1980. A public hearing was
held, as requird by W. Va. Code § 29A-3-8, on August
11, 1980 in Charleston, West Virginia. By letter dated
January 9, 1981, the rules, as adopted by the Tax
Department, were transmitted to you, the Governor and
the Legislative Rulemaking Committee. Thereafter, on
June 16, 1981, the Legislative Rulemaking Committee
reviewed the rules for informational purposes.

These rules and regulations shall be effective

August 17, 1981.
Very uly yours, P
A \réaéx(%//(

Herschel H. Rose III
State Tax Commissioner
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Amended 1981

IT Reg. § 1.12.1. Income received by persons 65 and
over or permanently and totally disabled. Beginning January
1, 1980, an individual, regardless of age, who was certified
as being permanently and totally disabled during the taxable
year, or an individual who attained the age of 65 before the
end of the taxable year may be eligible for certain modifications
which will reduce their federal adjusted gross income up to
$8,000.00 for West Virginia income tax purposes. The following
definitions shall be used to determine the taxpayer's eligibility
for this modification.

(a) Definition of permanently and totally disabled. An
individual is permanently and totally disabled if he or she
is unable to engage in any substantial gainful activity by
reason of any medically determinable physical or mental
condition which can be expected to result in death or which
has lasted or can be expected to last for a continuous period
of not less than twelve (12) months.

(b) Definition of proper authority to certify permanent
and total disability. A physician licensed to practice
medicine, is the proper authority to certify that individuals
are permently and totally disabled. A certification of
permanent and total disability issued by a qualified physician
applicable to the current tax year must accompany each tax
return for which the exclusion is claimed.

(¢) Definition of surviving spouse. Surviving spouse
shall mean the husband or wife (regardless of age) remaining
alive after the death during the current tax year of a
permanently and totally disabled individual or an individual
who had attained the age of 65 prior to his or her death
during the current tax year, provided such surviving spouse
does not remarry.




(d) All certifications of permanent and total disability
shall be given subject to penalties for perjury as set forth in
West Virginia Code § 61-5-3, 1931, as amended.




Adm. Reg. 11-21 Reg. §1.13
Series V

IT. §$1.13 West Virginia deduction of s resident individual.
After computing the West Virginia adjusted gross ingome of a resident

individual, as desoribed in section 1.12 of these regulations, there

are subtracted (1) either the West Virginia stendard deduction or the
West Virginia itemized deduction and (2) his personal exemptions (See
section 1.16 of these regulations), and the resulting balance is his
West Virginia taxable income, A resident individual must take the

West Virginia standard deduction, as described in section 1.1 of these
regulations, unless he has itemized deductions on his federal return for
the taxable year. In the latter situation, he may claim either the West
Virginia stendard deduction or the West Virginia itemized deduction, as

described in section 1,15 of these regulations.
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Adm. Reg. 11-21 Reg. §1.14
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IT. 81.14 West Virginia standard deduction of a resident indi-
vidual. (a) Genersl. A resident individual may use the West Virginia
standard deduction on his state return, regardless of whether he used
the standard deduction or claimed itemized deductions for the same year
on his federal return. The West Virginia standard deduction of a resi-
dent individual shall be ten (10) per centum of West Virginia adjusted
gross income or $1,000 whichever is less.

(v) Hysband and wife: If the taxable incomes of a husband
and wife are determined separately, their standard deductions shall not
exceed ten (10) per centum of the aggregate of their separate West Vir-
ginia adjusted gross incomes or one thousand dollars, whichever is less.
However, the standard deductlion may be taken by either or divided between
them in such proportion as they may elect. If a husband and wife file
separate West Virginia returns, both must use the standard deduction

unless both elect to take West Virginia itemigzed deductions.
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IT. °f1.15 West Virginia itemlized deduction of a resident indi-
vidual. (a) General. A resident individual may elect to use itemiged
deductions in computing his West Virginie taxable income only if he
claimed itemized deductions for the same year in his federal return.

The West Virginia ltemized deduction of a resident individual means the
total amount of his deductions from federal adjusted gross income, other
than federal deductions for personal exemptions, as provided in the laws
of the United States for the taxable year, with the modifications speci-
fied in subsection (¢) below. The West Virginja itemized deduction in-
cludes such items as contributions, interest, taxes and medicel expenses
listed under "Itemized Deductions" in the fedsral return. It does not
include any item deducted in computing the amount of federal adjusted
gross income, e.g., business expenses deducted in eomputing profit or

less from a business or profession, or depreciation or repairs deducted
in computing rental income. Federal itemized dedustions for contributions
and medical expenses are limited by a percentage of federal adjusted gross
income. The West Virginia Peraonal Income Tax Act does not provide for
any modification of these items. Therafore, the amount of the federal
itemized deductions for these items is carried over into the West Vip-
ginla itemized deduction without change.

(b) Husband and wife. (1) a husband and wife, both of
whom are required to file returns, may claim the West Virginia itemized

deduction only if:
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A. Both claimed itemized deductions in thelr federal
returns for the same year, and

B. Both elect to use the West Virginia itemized deduc~
tion.

If either spouse is required to use, or elects to use the West
Virginia standard deduction, the other spouse must also use the standard
deduction.

(2) If a husband and wife file separate federal returns
for any year, they mist also file separate West Virginia returns, and
in this case the West Virginia itemized deduction for each spouse is
based upon the itemized deductions in his or her separate fsderal return.
If a husband and wife file a Joint federal return using itemized deduc-
tions, but file separate West Virginia returns, the total of their West
Virginia itemirzed deductions is the amount of the federal itemised de-
duction allowable on their joint federal return, subject to the modifi-
cations described further in this section of the regulations, and this
amount may be taken by either or divided between them in any manner
they may elect.

(e)

The total amount of itemized deductions from federal adjusted gross

income is to be reduced by the amount of the federal deductions for:
(1) Income taxes imposed by West Virginia or any other

state, or by any political subdivision of a state. This modification
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eliminates from federal itemized deductions the amount of any income
taxes included therein, regardless of the ldentity of the taxing juris-
diction, for the West Virginia Personal Income Tax Aet does not allow
income taxes to be elaimed as itemized deductions.

Example: John Doe, a resident individual, itemized deductions
on his federal return. Mr. Doe's i1temized deductions on his federal

return consisted of the following itemes and amounts:

1. contributions $800~
2. interest 500-
3. union dues 100~
L. City of Steubenville income tax 200~
Total itemised deductions federally $1,600~-

On the taxpayer's West Virginia return, the income taxes imposed
by the City of Steubenville will be a modification reducing federal
itemized deductions; therefore, the taxpayer's total itemiszed deduction
on his West Virginia return will be $1,400.

(2) Interest on indebtedness incurred or continued to pur~
chase or carry obligations or securities, the inocome from which is exempt
from tax under the West Virginis Parsonal Income Tax Act. For example,
where a taxpayer borrows money to purchase new United States Treasury
certificates, the interest from the certificates is subject to the

federal income tax and the interest paid on the purchasing loan is an
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allowable itemized federal deduction. For West Virginia income tax
purpcses, the Unlted States interest income is exempt and the related
interest expense is not allowable as a deduction. Therafore, the United
States intersst incoms is subtracted from federal adjusted gross income
in computing West Virginia adjusted gross income, by the modification
under subaection 1,12 (¢) (1) of these regulations, and the interest
expense 1s subtracted from federal itemized deductions in computing the
West Virginia itemized deduction.

(d) Partpners. Where a resident individual is a member of
a partnership and he computes his West Virginia taxable income by using
itemized deductions, then his share of any partnership item of the de-
duction covered by the provisions of subsection 1,15 (c¢) of these regula-
tions is also subject to modifieation. The amount of the modification
should be computed by the partner in accordance with the rules contained
in this sectlon of the regulations. (But see also section 1,17 of these
regulations). In such a case, the partner should combine his share of
each modification of a partnership deduction with any corresponding modi-

fication applicable to his individual federal itemized deductions.
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IT. §1.16 West Virginia personal exemptions of a resident
individual. (a) General. A resident individual is allowed the
same personal exemptions for state tax purposes as for federal tax
purposes, He is alleowed one Weat Virginia exemption of $600 for
esach exemption properly allowable to him for the taxable year for
federal income tax purposes.

(b) Husband and wife., Where a husband and wife file
a joint federal return and also a joint state return, the same psr-
sonal exemptions are allowed on the joint state return as on the Joint
federal return. Likewise, whers a husband and wife file separate fed-
eral returns, the same personal exemptions are allowed on the separate
state returns of each spouse as on the respective separate federal re-
turns. However, if a husband and wife file a joint federal return but
separate state returns, each of them is entitled to a West Virginia
exemption of $600 for each faderal exemption to which he or she would

be separately entitled if they had filed separate fedaral returns.
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IT. $81.17 Resident partners. (a) Partner's modifications,

In determining the West Virginia adjusted groes income of a resident
partner, any of the modifications referred to in subssctions 1.12 (b),
(¢) or (d) which relste to a partnership item of income, gain, loss or
deduction must be made with respect to the distributive share of the
raertner in such item as determined for federal tax purposes. Such
modification, if applicable must be made regardless of whether in the
partner's federal return the partnership item is reflected in his dis-
tributive share of ordinary partnership income or is one of the items
separately reported, as mentioned.

If a resident partner claims the West Virginia itemised deduction,
the modifications referred to in subsection 1.15 (¢) must also be made,
if applicsble. If the West Virginis standard deduction is elaimed, no
nodification 1s required since itemized deductions are not teken into
consideration.

The modifications covered by this regulation (1.17) do not apply
to any item which, for federal income tax purposes, is not treated as
a partnership item,

In determining his West Virginia adjusted gross incoms, a resident
partner combines the modification relating to his share of any partner-
ship item with the modification relating to any similar item from sources
other than the partnership. For example, if some of the partnership in-

come constitutes interest on bonds of another state, and the non-partnership
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. ineome of & resident member of the partnership also includes simllar
bond interest, he must add to his federal adjusted gross income both
his distributive share of the partnership income from such bonds and

. the interest from similar bonds which he received individually.

If a modification relates to an item that is not taken into ac~
count for federal income tax purposes; such as, interest on bonds of
another state, each partner's modification relating %o that item is
governed by the foregoing rules. In such a case, the partner's modi~-
fication is determined by his distributive share of the partnership's
ordinary income or loss.

. Examplet X and Y are partners in the furniture business. The
Articles of Partnership provide that X is entitled to 75% and Y is
entitled to 25% of the partnership profits (or losses). In 1962, the

partnership received §1,200 interest income on United States obliga-

tions (Series E Bonds). This item is subject to a modification (mee

section 1.12 (e) (1)). The amount of each partner's modification is

computed by allowing 75% to X and 25% to Y; therefore, the modification
. is to be distributed in the same proportion as is profit and lose. Each
partner is entitled to his allocable share of modifications and claims
the modification on his individual return. X will claim a $900 sub-
traction modification on his West Virginia Personal Income Tax Return,
and Y will claim a $300 subtraction modification on his West Virginia

Personal Income Tax Return.
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The West Virginia long form provides the appropriate spaces to
make the applieable additions and subtractions of modification items
to or from federal adjusted gross income to arrive at an individual's
West Virginia adjusted gross income.

(b) Character of items. In order that the modifications
may be properly applied to partnership items of income, gain, loss or
deduction, whenever applieable, sach of such partnership items shall
have the same character for a partner under the Weat Virginia Perscnal
Income Tax Act as for federal income tax purposes. Where an item is
not characterived for federal income tax purposes but is reflected in
the computation of the ordinary income of the partnership, the item shall
have the same character for a partner as if realized directly from the
source from which realized by the partnership or incurred in the same
manner as incurred by the partnership. If a partnership item is not
required to be taken into account for federal tex purposes (such as
interest on bonds of the State of California), the character of the item
for a partner for West Virginia income tax purposes is the same as if
he, individually, had realised or incurred the item directly.

(e) West Virginia tax svoidance or evesion. If a part-
nership agreement provides for a special allocation among the partners
of any item of partnership income, gain, loss or deduction, the federal
lew requires that such provision with respect to partners' distributive

shares be disregarded for federal income tax purposes, where the principal
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purpose of such provision is the aveidance or evasion of federal income
tax. In such a case, esch partner's distributive share of such item
is determined in accordarce with his share of the partnership's ordi-
nary income or loss. This treatment and distribution of the item is
reflected in each partner's federal adjusted gross income and is there-
fore in his West Virginia adjusted gross income, even though in a par-
ticular case no Weet Virginia tax avoidance or evasion may be involved.
In certain cases, however, a provision for special allceation
doss not have as its prineipal purpose the avoidance or evasion of
federal income tax, but has as its principal purpose the avoidance or
evasion of Weat Virginia income tax. In such an instance, any such
provision shall be disregarded and each partner's share of the pertinent
item of partnership income, gain, loss or deduction shzll be detarmined
in aceordance with his share of the partnership's ordinary income or
loss.
Whether the principel purpose of a epecial allocation of an item
is the avoidance or svasion of West Virginia income tax depends on all
the surrounding facts and circumstances. Among the relevant circumstances
to be considered are the following: Whether the partnership or a partner
individually has a business purpose for the alloecation; whether the al-
location has "substantisl economic effect”, that is, whethsr the alloca-
tion may actually affect the dollar amount of the partners' shares of

the total partnership income or loss independently of West Virginia
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income tax consemquences; whether the related items of income, gain,
loss or deduction from the same source are subject to the same elloca-
tion; whether the allocation was made without recognition of normal
business factors aund only after the amount of the speeially allocated
item could reasonably be estimated; the duration of the allocation; and
the overall tax congerquences of the allocation.

Exanrle: A and B are equal partners, However, the partnership
agreencnt allocates to A, who 18 in a higher West Virginia income tax
bracket than P, all interest on bonds of the State of W-et Virginias
held by the partnership and allocetes to B all interest on bonds of
other states. The nartnership agreement also provides that any difference
in the anounts of such intereat allocated to each partner 1s to be equal-
izred out of other partnership incoms. Since the purpose and effect of
this allocation is solely to reduce the West Virginia income tax of A
without asctually affecting the shares of A and B in partnership income,
such allocation is not recognized. Accordingly, in determining their
West Virginia adjusted gross incomes, A and B rust each add to his
fedaral adjusted gross income ome-half of the interest from bonds of
states other than West Virginia under section 1.12 (b) (1) of these

regulations,
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Adm. Reg. 11-21 Reg. §1.18
Series V

IT. §1.18 West Virginia taxable inecome of a resident estats or
trust. (a) General. The income of a resident estate or trust is sub-
Ject to the West Virginia Personal Income Tax Aet. The rates specified
in section 1.4 and l.4a of these regulations are applied against the
taxable income of the estate or trust.

The Weat Virginia taxable income of a resident estate or trust
nmeans its federal taxable income with certain modifications. In other
words, the federal taxable income of the estate or trust is the starting
point for computing the West Virginia taxable income., This method of
computing the West Virginia taxable income of an estate or trust applies
in all casmes, of which the following are examples: (1) the computation
of the West Virginia taxable income of an estate for the first taxable
period thereof starting with the day following the decedent's death, and
(2) the computation of the West Virginia taxable income for the final
taxable period of an estate or trusi ending at the date of termination
thereof.

The computation of the taxable income of a resident decedent on the
final return ending with the date of his death is computed in the same
manner as the taxable income of a resident individual.

(b) 0 tions coma. In order
to determine the West Virginia taxable inccme of a resident estate or
trust, three modifications must be made. These modifications are (1)
the exemption modification, (2) the gains modification, and (3) the

fiduclary adjustment.
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. (1) The exemption modificstion. Fach estate or trust
is allowed a West Virginia exemption of $600, regardless of the amount

of the federal exemption. An estate or trust is not allowed any exemp-

. tion for dependents,
(2) o) ting to 8 O or other
disposition of property acquired befo a 1, 1961, In determining

the West Virginias taxable income of & resident estate or trust, federal
taxable income is reduced by the amount of the modification described
in subsection 1.12 (e¢) (3) of these regulations. This modification ap~
plies to most capital gains of the estate or trust, since such gains
. are rarely included in federal distributable net incoms. Unless the
gaine are includible in the federal distributable net income, the total
amount of the modification is applied against the federal taxable income
of the estate or trust to determine the West Virginia taxable income.
The modification provided by subsection 1.12 (¢) (3) reduces the gains
reported by the estate or trust for federal tax purposes from the sale
of property having a higher fair market value on Jamary 1, 1961, than
. the federal adjusted basis at said date. (See subsection 1.12 (e) (3)

for a general diecussion of this modification).

(3) Fiduciary adjustment. The applicable modificationa
. (described in sections 1,12 (b) and 1.12 (c), excluding the modification

described in section 1.12 (e) (3)) relating to items of income, gain or

deduction may be applicable against the federal taxable income of the
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estate or trust in computing its West Virginia taxable income. These
modifications shall be first combined in a single net amount. This
amount, which may be a plus or mimus, is termed the fiduelary adjust-
ment, After this amount is eomputed, it is then allccated in the manner
described in section 1.19. The amount, which is alloecable to the fidueci-
ary, is added to or subtracted from the federal taxable income of the
estate or trust (depending on whether it is a plus or mimus figurs) to

arrive at its West Virginia taxable income.
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IT. $§1.19 Share of resident estate, trust or beneficiary in
West Virginia fiduciary adjustment. (s) General. Whenever a resident
estate or trust realires items of income or gain or incurs itsms of
lose or deductions which give rise to one or more of the modifications
describad in subsections 1,12 (b), 1.12 (e¢) and 1.15 (e), an adjust-
ment, must be made to determine the West Virginia taxable income of a
resident estate or trust. Also, an adjustment must be made to determine
the West Virginia adjusted gross income of a resident beneficiary of
any estate or trust in the amount of the share of each in the West Vir-
ginia fiduolary adjustment. For example, where an estate or trust
receives interest on obligations of the United States, such interest
is includible in federal gross income but is not subject to West Vir-
ginia income tax by reason of the modification provided in section 12
(e) (1) of the West Virginia Income Tax Act. Where such modification
is made, it becomes necessary to determine how much of the modification
is to be taken into account in determining the West Virginia taxable
income of the estate or trust taxable to the fiduciary and how much
of the modification is to be allocated to the resident beneficiaries.

This section prescribes the methods to be employed in dividing
among the fiduciary and the beneficiaries, on an equitable basis, the
particular items of income, gain, loss and deduction which give rise
to modificationas for West Virginla income tax purposes.

These modifications are combined into a single net figure. This
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figure, which may be a plus or wlnus, iz termed the "West Virginla
Fiduciary Adjustment'. After this figure is computed, 1t 1s then
divided among the fiducliery and the beneficiaries in the manner
deseribed in subsection 1.19 (e).

The share of & resident estate or trust in the West Virginia
fidueiary adjustment is then added to or subtracted from the federal
taxable income of the estate or trust in arriving at its West Virginia
taxable income. Similarly, the share of a resident beneficliary in
the West Virginia fidueciary adjustment is then edded to or subtracted
from his federal adjusted groes income in arriving at his West Vir-
ginia adjusted gross incone.

4 nonresident trust, estate or beneficiary must compute West Vir-
ginia texable income in accordance with the provisions of section 1.39.

(b)
The West Virginis fiduciary adjuatmeﬂt is the net amount of the modifi-

cations deseribed in subsections 1.12 (b), 1.12 (c) and 1.15 (¢) whieh
relate to items of income, gain, loss or deduction of the estate or
trust. However, if any of these modifications relate to the gains
from the sale or other disposition of property as described in sub-
section 1.12 (¢) (3), and such gains are allocated to corpus; then
this modification is not included in the West Virginla fiduclary
adjustment. If the gains modification under 1.12 (c¢) (3) is included

in federal distributable net income for federal income tax purposes,
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then this type of modification will be included in determining the
West Virginia fiduciary adjustment. However, federal distributable
net income will rarely include these gains, for the gains from the
sale or disposition of property are usually required to be poured over
into the corpus of the trust.

Example: A resident trust had the following modifications

for 1962:

Additions

(a) 1Interest income received on bonds of
the State of California. (See mection
1012 (b) (1)). . L] - - . - » L] L] - . - - - .$1,500-

(b) VWest Virginia incoms tax paid in 1962.
(SQG ’.ction 1015 (u) (1)) LI N N 2 e ) a$ m_"

Total addition modifications $ 1,800~

Subtractions

(a) Interest inecome received on United
States government bonds. (See section
1.12 (c) (1) « & s s ® e =5 @ & v s 8 = & » .$ 500"'

(b) Dividends received on National Bank
stock. (See section 1.12 (e) (2)) . . . . .$ 200-

Total subtraction modifications $ 700~
Weast Virginia fiduciary adjustment . . . . . . . . . ¢ 1,100~

Since the additions are in excese of the subtractions, the West Vir-

ginia fiduclery adjustment is a "plus" figure and is allocated among the
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trust and its beneficiaries as provided in subsections 1.19 (e) (1)
or (2), or (d).

If, in the above example, the subtractions had exceeded the
additions, the West Virginia fiduciary adjustment would be & mims
figure and would be similarly allocated.

(e)

b ) at the ciaries. In general, the percentage

share of each beneficiary and of a fiduciary of an estate or trust in
the West Virginia fiduciary adjustment is equal to the percentage share
of the beneficiary of the fiduciary in the federal distributable net
income of the estate or trust. For exceptions to this genersl rle,
see subsections 1,15 (e) (2) and 1.19 (4).

Exainples The West Virginiu {iduciary adjustnent with respect
to an estate is a "plus” figure of $1,000. The estete has federal dis-
tributable net income of $5,000 and makes distributicns of $3,000 to A
and $1,500 to B, both of whom are resident beneficiaries. The foregoing
distritutions are considered to be made from distributable net income
for federal incoms tax purposes. The estate makes no other distrilbue
tions during the taxmble year. Since the distritutions to A represent
60% of federal distributable net income, A is required to report 60%
of the West Virginia fiduclary adjustment of the eatate, or $600 in
his West Virginia personal income tax return. Similarly, B is required
to report 30% of the West Virginia fiduciary adjustment, or $300, in
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his West Virginia return. The remaining 10% of the Weat Virginia
fiduciary adjustment, or $100, ie required to be reported by the
fiduciary in the West Virginia fiduciary income tax return of the
estate,

If, in the foregoing example, B were a nonrssident beneficiary,
the computation of the shares of the resident beneficiary A and of
the fiduciary in the West Virginia fidueiary adjustment would remain
the same, but the 30% allocated to B would be reported by him only
to the extent provided by section 1.39 of these regulations.

Where the separate shares of beneficlaries of a truat are to be
treated, for federal income tax purposes, as separate trusts for the
purpose of determining the amount of federal distributeble net income
allocable to the beneficiary and to the fiduecliary, such separate shares
of federal distributable net income shall determine the percentage
shares of the beneficlaries and of the fiduciary in the West Virginia
fidueiary adjustment.

(2)
distributable net income. If the federal distributable net income of

tha estate or trust for the taxable year is zero or a negative figure,
the share of each beneficiary in the West Virginia fiduciary adjustment
is in proportion to his share of the income of the estate or trust for
the taxable year, determined under local law or the governing instrument.

The beneficiarie's share of such income consists of the amount thereof
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which is reguired to be diastributed to him during the taxable year,
or which is distributed to him during the taxable year although not
required to be distributed currently. Any balance of the West Vir-
ginia fiduclary adjustment not so alloeable to the beneficlary is
allocable to the estate or trust.

Example 1. A trust has income for trust accounting purposes
of $10,000. The West Virginia fiduciary adjustment with respect to
the trust is a "plus'figure of $5,000. The trust pays trustee's
commissions and other expenses of a formal accounting chargeable to
principal which, for the purposes of this example, are deductible
for federal and West Virginia income tax purposes and have the effect
of reducing federal distributable net income exactly to zero.

Under the trust instrument, $4,000 of income is required to be
distributed to A. An additional $3,000 is paid to A, pursuant to the
discretionary authority of the trustee out of the balance of the total
income of $10,000, and the remaining $3,000 is accumilated by the trust.
A's $7,000 share is therefore 70% of the income for trust accounting
purposes, Accordingly, A is required to add 70% of the West Virginia
fidueiary adjustment of $5,000, or $3,500, to his federal adjusted
gross income in determining his Wsat Virginia adjusted gross income,
as provided in section 1.12 (d). The remsining $1,500 is the trust's
share in the West Virginia fiduciary adjustment, which is required
to be added to the federal taxable income of the trust in determining
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ite West Virginia taxable income, as provided in section 1.18 (3).
Expaple 2. The facts are the same as in Example 1 except that

the West Virginia fiduciary adjustoent is a "minus" figure of §5,000.

In computing his West Virginia adjusted gross income, the beneficlary

is therefore permitted to subtract §$3,500, his share in the West Vir-

ginia fiduciary adjustment, from hls federal adjusted gross income.

The trust is permitted to subtract $1,500, ite share in the West Vir-

ginis fiduciary adjustment, from its federal taxable income. In this

particular case, the trust will derive no West Virginia taxable benefit

from this subtraction except in a case where it has nondistributable

capital gains or exiraordinary dividends allocated to principal.

Where the methods provided in subsection 1.19 (¢) do not result in a

fair and equitable apportionment of the West Virginia fiduciary adjust-
ment, the fiduciary may, on application, adopt and use on a return for
the taxeble year of the estate or trust, any other method which 1s
squitable, subject to such terms and conditions as the State Tax Conm-
misaioner may require,

However, no alternative method will be approved which results in
the inclusion in the West Virginia adjusted gross incoms of the bens-
ficiary of an amount greater than the amount of the trust income paid,

credited, or required to be distributed to such beneficiary for the
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. taxable year.
Any fiduciary vhose alternative method of apportionment under

this subsection is approved, must attach to the fiduciary return for
. the particular year a signed statement containing a summery of the

facts relied upon and used to support the position that the alterna-

tive allocation, rather than the allocation prescribed in subsection

1.19 (¢), is fair and equitable.

Page 72




Adm, Reg. 11-21 Reg. §1.20
Series V

IT. §1.20 Credit for income tax of another state. (a) General.
A West Virginia reeident may be allowed a credit against his West Vir-
ginia income tax for any income tax imposed for the taxable year by
another state or the District of Columbia, upon inecome derived from
sources within the other state. Where a resident estate or trust re-
ceives income from another state or the Distriet of Columbia, then the
sstate or trust is entitled to a similar credit, computed in the same
way and subject to the same exceptions and limitations as in the case
of a resident individual. Howaver, no oredit is allowed for income taxes
imposed by a county, munieipality, borough, township or any other politiesl
subdivision of a state.

(b) Idmlitations. The amount of the credit allowed to
& resident individual is subject to the following limitations:

(1) The credit allowed shall not exceed the amount of
tax actually payable to the other gtate on income also subject to West
Virginia tax,

(2) The credit shall not excesd the pereentage of the
West Virginia tax determined by dividing the portion of the taxpayer's
West Virginia income subject to taxation in such other state by the
total amount of the taxpayer's West Virginia income. For example, if
the total income of a resident was $5,000, and $2,000 thereof was subject
to tax by the State of New York, the amount of the West Virginia tax
oredit would be limited to 40% ($2,000 divided by $5,000) of the West

Virginia tax.
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(3) The oredit shall not reduce the West Virginia tax

otherwise due to an amount less than would have been due if the in-
come subject to taxation by the other state were excluded from the
taxpayer's West Virginia income, If in the example above, the West
Virginia tax would have been $20 less by eliminating the New York
income from the income subject to West Virginia tax, the credit could
not exceed $20.

Example: John Doe, a resident individual, earns $4,000 in
New York during the year 1962. He also earned $8,000 in West Virginia
during the year 1962, New York is a state which doee not allow non-
residents a credit for income taxes imposed by the state of residence;
therefore, the taxpayer must look to West Virginie for the applicable
eredit and must claim the credit on his 1962 West Virginia Personal
Income Tax Return. (See subsection (c) below).

Assuming the taxpayer elects the standard deduction and has five
exemptions, the applicable credit allowable to the taxpayer would be
computed on his resident return as follows:

On his nonresident New York return, the taxpayer computed his New
York income tax on the $4,000 income derived from sources within New
York to be $25.00.

On his resident West Virginia return, the taxpayer computes his
West Virginis income tax on the entire $12,000 income earned to be

$100.00. This amount ($100,00) is the figure derived before the sub-
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traction of any applicable credits; such as, withholding tax credits,
estimated tax payments, ete. After arriving at the amount of West
Virginia income tax before any applicable credits, the taxpayer must
then compute his credit for income taxes imposed by another state on
the appropriate achedule provided on the Weest Virginia form.

The taxpeyer's schedule for income tax imposed by another state

would be computed as follows:
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IT-140 WEST VIRGINIA RESIDENT INCOME TAX RETURN-1963

S1ate Tax Department

Your Soclal Securlty Number

Income Tax Division Or other taxable year brginni 19..... Ending. mp VFes
First name and middle initial Last name
Qccupation
PLEASE
PRINT If this is a jeint return of husband and wife, use first names and middle initlals of both _Wiie't Social Security Number
oR Hame t
Address et oAb st et —em et e - N
TYPE Number and street or rural routs Occupation

“City, town er post office County State
1. Total income {from line 15, Schedule A) .. ............
2. Interest income on state and focal bonds other than West Virginia. .. .. ..

., Other additions (Specify)

3
NOTE: ¥ NO ENRIES 4. Sumof lines -3 .. . ..o
ARE REQUIRED ON LINES i 5 s s
25, ENTER  AMOUNT 5, Interest income on United States obligations. S
ON LINE 1 ON LINE 9. . Modification for the sule of property (Schedule E). .. ..
. Other subtractions (Specify)

o~ oo

. Sum of lines 5-7 o
9, Line 4 less line B (Total West Virginia income) ... . ... ......
10. Standard deduction: 10% of amount on line 9, but nof in excess of $1,000
11. Total itemized deductions (from line 7, Schedule 8) ... .. ...
17, West Virginia and other income taxes itemized on tederal return. .. ..
13, line 11 less Hine 120 0.0 L. 0 oo
14, Interest paid to carry bonds exempt from West Virginia income tax. ..
15. Line 13 less line 14 (West Virginia itemized deductions).
16. Line 9 less line 10 or line 15, ... ... .
17. Exemptions: Erter number ¢laimed on federal return...
18. Line 16 less line 17 {(West Virginia taxable income). .. ........ ..
19. West Virginia income tax (Calculated {from rate schedule on page 4). . ...
. If joint return, mnter combined toral for both hus
20. West Virginia tax withheld band and wifa. Attach IT-102(1) for total salarios or
wageas wnd tha total amounts withheld.
21. Estimated tax payments.. .. L e s
22. B&O or TP tax credits {line 6, Schedule [ S R
23, Income taxes paid other states (line 11, Schedule D) e

24, Total payment and credits (line 20 plus 21, 22 and 23) T

78 a0

25, 1f line 19 is larger than line 24, enter the difference as. .. ........... 22 oo
(Attach remittance for full balance due payable 1o State Tax Commissianer) -
26. If line 24 is larger than line 19, enter the difference as .. .......... [
{Overpayment of $71 or les Is refundable only upon written request attached to return) OVERPAYMENT % -
27. Amount on line 26 is to be eredited on 1964 Estimated Tax M
R . D Bal
28. Amount on line 26 is to be refunded . O o Not Use Spaca Balaw
A. Wers you s West Virginia ruidurﬁ during the entira year? [ g Single Jaint
you file your federsl raturn as “Head of Heusehotd, "
O Yas 0 wNe. m file your West Virginia raurn as s single 1n5d|v|du|u|
aagom i i . nd e 1he 1 Schedule 1, Wast Vil an Sche
It “Nu” give periad of West Virginia rasidenty. o wmm.,s’v‘nﬁ: e ;...“y.,.,'x"ﬂ,'évﬂ et o
“Surviving Spo ta,” you may fils 1 West Virginla return
T e I s g g g T

Wes Virginia RM: 5Lhzdu|e 10 compute youl Tex.
O Marned filing s=pareta retorns. List Social Security number

To: lma., day, vr) ——- . — ———

ol wife

. Di ! 4 :

B Did you filo  return Tt year? O Yeo L} Ne 1§ name or address on this Jgns tetarn e ditfersn Trom
1§ yea -did you file West Virginia Shert Form [ last year, emrer nome and Address used laat vear.

or Long Ferm O]

which bo has sny knowledge.

1 certify that this {8 & correct return. If propared by » person ofher than texpeyer, his carrification is based on all information of

Toxpayer's signature and date T & joint return, EOTH HUSEAND AND WIFE MUST SIGN) Wife's signature and date

Signature of preparer othor than taxpayér S address date

A
T2-TT “Fey ‘upy

0z°1§ *Bay
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SCHEDULE A INCOME FROM FEDERAL RETURN (Enter tofal amount of sach ftem)

Series V¥ Reg. §1. 2(31
|

Page 2

1.

. Sick pay and employee business expense as shown on federal return
. Taxable compensation (Total weges or salaries, etc, less line 2)........... .. ...
. Business profit or loss
. Farming profitorloss.. ... ..............
. Dividend income (less federal exclusions)
Lnterest INCOME . . e e
. Capital asset gains and 1085, . .. .. ... . i
. Norncapital asset gains and losses. .. ... . ... L i
. Pension and annuily income. ... L e
. Rent and royalty income. .. ... L e
. Partnership(s) income and loss. ... ... ...

. Estate or trust Income . .. ... ... i

. Other income or loss {state nature)

Wages, salaries, tips, and other compensation.
Employer's Name Where Employad

Wast Virginla
Tax Withheld

Groia
Wages

-0-

AR Corporation

o

%,,000

53

8,000

XY Corpoxation. . Charleaton, W. Vs.

Enter totals here =+ [4

3

11.

Total credit {the smallest of fines 1,2, 5, 90r 10). ... . 0ot e

SCHEDULE E MODIFICATION FOR GAINS FROM SALE OR EXCHANGE OF PROPERTY ACQUIRED P

15. Total of lines 3 through 4., .. .. oo e
SCHEDULE B ITEMIZED DEDUCTIONS FROM FEDERAL RETURN (Enter total amount of aach deduction)

1. Contributions . . . ... e e L I ——

B T O

T - =

4. Medical and dental expenses. ... . e e

5. Casualty losses {month and year of loss.... .

6. Other deductions. ...............

7. Total of lines 1 through & | S S
SCHEDULE C COMPUTATION OF CREDIT FOR BUSINESS AND OCCUPATION OR TRANSPORTATION PRIVILEGE TAX PAYABLE

1. Business and occupation or transportation privilege tax payable for the taxable year..... ... .. $.

Buslness Nama(s) Account Identification Number(s)
2. West Virginia income tax (line 19, page 1) .. ... ... . it rnenrma e
3. Allewable Income from shave business(es) included in Schedule A
(5@ INSIUCHONS) . . . vttt e |$ !

4. West Virginia fotal income {line 9, page 1) ................... $ |

5. Limitation of credit (line 2 multiplied by line 3 and divided by line 4}, . ... ...............

6. Total credit (the smallest of linas 1, 2 or B). ... ... . . . ittt e 3
SCHEDULE D COMPUTATION OF CREDIT FOR INCOME TAX IMPOSED BY ANOTHER STATE

1. Incorne tax imposed by the State ot oW York for the taxable year 196..3. .. 3 25

2. West Virginia income fax (line 19, page 1} .................... e e s e 100

3. Net income derived from above state included in West Virginia total Income .. ............. 4,000

4, West Virginia total income (line @, page 1) ... i 12,000

5. Limitation of cradit (line 2 multiplied by line 3 and divided by line 4). . ... .. 33

6, West Virginia taxable income (line 18, page 1) . ... .. ....._.. 8!000

7. Alternative West Virginia taxable Income (line 6 minus line 3) 4,000

B. Alternative West Virginia income fax (West Virginia rate schedule applied to

amount shown on line 7). .......... ... 48
9. Limitation of credit (line 2 minus line 8) 52
10. Maximum credit (fine 2 minus line é of schedule C abave) 12(5)

R TO JANUARY 1,

3. Profit Par 4. Muket |5 Depreciation & Original P b
Kind of 1. Date 2. M Factaral alun atc, to Cast or Othar | # plus Col. 5, {ow Inatrue-
Froperty Acquired Sold Return 1/1/61 1/1/61 Fodaral Basis fhus Cal, &

7. Tatul of Col,

l l
I [ I I
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after arriving at the amount at line 11 of the above schedule, the
taxpayer subtracts this amount plus any other credits o which he may
be entitled from his West Virginia tax before credits (line 2 above)
to arrive at the amount of balance dus the State of West Virginla or
the amount of refund due to him, whichever the situation may be.

(e) Exceptions to the gllowance of the ocut-of-state
gradit. No credit shall be allowed for a tax levied by a state which
allows residents of this state a credit (for the West Virginia tax)
against the income tax such other state imposes. In other words, the
resident credit is not allowable with respect to taxes paid to a state
which allows a nonresident credit similar to that allowable by West
Virginia. (See section 1.40). For example, the State of Maryland allows
nonresidents (Weet Virginians) a credit for income tax imposed by their
state of residence (West Virginia) on income earned in Maryland; there-
fore, a resident who is granted such credit by Maryland on his nonresi-
dent return is not allowed a credit by West Virginia for income tax
imposed by Maryland.

(1) Certain states do not allow West Virginia residents
credit for income texes paid their state of residence (West Virginia);
therefore, West Virginia will grant the applicable eredit. For a listing
of the states which do not allow West Virginia residents a credit, con-
tact the Income Tux Division.

(a) Definition. For purposes of this section, West

Virginia income means:
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(1) The West Virginia adjusted gross income of an
individual, or

(2) The amount of the income of :in estate or trust,
deternined as if the estate or trust were an individual computing hils
West Virginla edjusted gross income as deseribed in sectlion 12.

(3) West Virginie tax means the total tax paysble on
the West Virginia taxeble income of the resident at the rate set forth
in section 1.4 and 1.4(a) of these regulations., The West Virginia
tax for the purposes of this section does nct inelude any amcunta
representing interest or penalties.

(4) The tax of the other jurisdiction means the total
tax i~pesed for the taxable year, exclueive of any interest or penalty.

(5) The term "inecue derived from sources within” means
cozpensation for personal services perforumed in the other juriediec-
tion, ineome frou a business, trade or profession carried on in the
other jurisdiction and income from the owmership of real or tangible
perscnal property situated in the other jurisdiction tut not income
from intangibles, except where such income is from property employed

in a business, trade or profession carried on in the other jurisdiction.
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PART III Nonresidents

IT. §1.31 West Virginia taxable income of a nonresident
individual. (a) General. The West Virginia taxable income of a
nonresident individual shall be his West Virginia adjusted gross
income less his (1) West Virginia deduction and (2) Weet Virginia
exemptions. The West Virginia taxable income of a nonresident indi-
vidual includes those items of income, gain, loss and deduetion in-
cluded in his federal adjusted gross income, derived from or connected
with liest Virginia sources.

The same tax rates are applied against a nonresident's West Vir-
ginia taxable ineome as are applied againsi a resident's taxable in.
coine.

(v) Husband and wife. (1) Where a husband and wife
(both of whom are nonresidents) compute their federal taxable in-
comes separately on separate federal returns, they must alsoc file
separate West Virginia returns and compute their West Virginia taxable

incomes separately for such year.

(2) Where a humsband and wife (both of whom are nonresi-
dents) compute their federal taxable income on a joint federal return,
or if neither files a federal return, they may either (A) determine
their West Virginia taxable income jointly or (B) determine their West

Virginia taxable incomes separately.
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(3) Differsnt resident status of husband and wife.
If either the husband or the wife is a resident of West Virginia and

the other is a nonresident, the West Virginia taxable inecome of each
spouse must be separately computed and stated. Howsver, in such a
case where one apouse is s resident and the other is a nonresident,
they may compute 2 joint West Virginia taxable income by filing a
Joint West Virginia return, provided (1) they compute their federal
taxable income on a joint federal return and (2) they eleet to compute
their joint combined West Virginia taxabls income as if both the huse
band and wife were residents of West Virginia. The provisions of this
subsection do not apply in those casses where either the husband or the
wife separately changed his or her residence during the taxabls year,
Stated in another manner, this subsection applies only to thomsa cases
wvhere one spouse was a resident of Weat Virginia for the full taxahle
year and the other spouse was a nonresident for such full taxable

year.
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IT. §1.32 West Virginia adjusted gross inecome of a nonresi-
dent individual. (a) General. The computation of the West Virginia
adjusted gross income of s nonresident requires a separate determina-
tion of thoss items of inoome, gain, loss and deduction entsring into
his federal adjusted gross income which are derived from or connected
with Weat Virginia sources. The items thus determined are subject to
the same modifications as are applicable for a resident individual
under section 1.12 (b) and (¢) of these regulations.

(1)
income. The West Virginia adjusted gross income of a nonresident

individual includes the net amount of income, gain, loss and deduc-
tion whieh enter into his federal adjusted gross income, but limited
to the portions of such items derived from or connected with Weat Vir-
ginia sources as determined under subsection 1.32 (b) below. In ad-
dition to the items which are received or accrued by him directly, a
nonresident individual's West Virginia adjusted gross income includes
(1) his distributive share of partnership income, gain, loss and deduc-
tion described under section 1.37, and (ii) his share of estate or

trust income, gain, loss and deduction described under section 1.39.
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. Example 1. A, a nonresident, received during 1962 the following

items of incomet

1.
o

2.

3.

4e
o

5.

Income from salary paid in West Virginia . . . . . . $10,000.00

During 1962, 80% of A's working days were
required to be worked inside West Virginia

Diptributive share of income from a part-
nership carrying on business both within
and without West Virginia ., . . . . .. v o e s« » $35,000.00

70% of the partnership income is properly
allocated to West Virginias

Net rental income from an apartment house
locatd 1n Ohio - L 4 L] » - L ] - - L] - L - L4 - * * L - $ 3,000‘00

A's share a® a beneficlary under a testa-
mentary trust. The trustee is Wheeling
Naticnal Bank and all trust corpus is located
within West Virginia. Inecome of the tiust
includes:

Net rentals from medical office
building located in Wheeling. . . . $10,000.00
A's share as 50% beneficlary, . . + « » « . « . $ 5,000.00

Dividends from stock of a West Vir-
ginia corporation. . . . . . . . . 4 . s 4 . . . . . $ 6,000.00
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The net amount of A's iteme of income and gain entering into his
faderal adjusted gross income derived from or connected with West Vir-
ginia sources is determined as follows:

1. Salaries (determined with regard to days
worked in West Virginla but not where pay-
ment was made) (80% x $10,000,00 = $8,000.00). . . . § 8,000.00

2. Partnership income (determined on the basis
of the partnership's allocation)(70% x
$35,000.00 = $2&.500-00)0 " ® ® 8 B2 & % ¥ ¢ w ® » = $24’500000

3. Income from an apartment house (entirely
excluded, for it is Ohio rental property) . . .. . $ -0-

4e Income from trust (limited to income from
real or tangible personal property, ses
51.32(b)(l)(A)) - L ] - - - - L] . - L] - - - - L] » - L] * 5’000.00

5. Dividend from stock of a West Virginia
corporation (entirely excluded, see 1.32
(b)(z))........---...........$ -O-

Total $37,500.00
(2) Modifications. The modifications of federal adjusted

gross incoue described in subsections (L) and (c) of section 1,12 which
are made by a resident individual in determining his West Virginia ad-
Jjusted gross incone are also made by s nonresident individual when the
modifications relate to ineoome or gain derived from West Virginila scurces.
Modifications of a nonresident individual relating to income or galn from
VWest Virginia sources include modifieatione which relate to¢ his share of

partnership income derived from or connected with West Virginis sources.

Page 83



Series V

Example 1. In 1961, A, a resident of Ohio, earned a salary
of $25,000 entirely in West Virginia. In addition, just after the
first of the year, A sold for $100,000 land in West Virginia which
he had purchased in 1955 at a cost of $52,000. The fair market value
of the property on Jamiary 1, 1961, was $76,000, A also received
$3,000 from an Ohlo partnership. The partnership transacted no
business within West Virginia.

A's West Virginla sdjusted gross income is determined as follows:

S‘lary. a & & 8 & & # & & & 8 & & *© & = & s a2 @ $ 25,000.00

Long-term capital gain on eale
of land . . . . . . . e v s e s e« $ 24,000

Lesg
Modifleation based upon section
1.12(e)(3), reflecting 50% of the
difference between A's federal
basis ($52,000) and the fair market
value ($76,000) of the property on
Jamuary 1, 1961 . . . . .. . . . (§ 12,000) ¢ 12,000.00

A's West Virginia adjusted gross income . . . . § ;z!ggoiog

The gain from the partnership is disregarded because it is not con-
nected with West Virginia sources.

(b)
(1) General. A nonresident individual's items of income, gain, loss

and deduction derived from or connected with West Virginia sources are
the items attributable to: (A) the ownership of any interest in real

or tangible personal property in this State; or (B) a business, trade,
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. profession or occupation carried on in this State; or (C) personal
services performed in this State. The determination as to whether

items of income, gein, loss and deduction are derived or connected

. with West Virginis scurces is made in accordance with subparagraphs
(4) and (B) below.
(4) att table to r 9 b reonal
opert is te. The West Virginia adjusted gross income of a

nonresident individual includes items of income, gain, loss and deduc-
tion entering into his federal adjusted gross income which are attri-
butable to the ownership of any interest in real or tangible personal
. property in this State. Thus, West{ Virginia adjusted gross income in-
eludes rental income from real or tangible personsl property in this
State after deducting ordinary and necessary expenses attributable to
the ownership, operation or maintenance of such property. Income and
deductions attributable to a lsase-hold interest in property in this
State are included, as well as income and deductions attributable to
ownership in fee. The Weast Virginia adjusted gross income of a non-
. resident individual doem not include items of income, gain, lose and
deduction attributable to the ownership of any interest in real or
tangible personal property located outside this State, even though
. rental payments in respect of the property may be made from a point
within this State by & resident individual, partnership or a corpora-

tion.
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. (B)

on in this State. The West Virginia adjusted gross income of & non-
resident individual includes items of income, gain, loss and deduction
. entering into his federal adjusted gross income which are attributable
to a business, trade, profession or occupation carried on in thies State.
(1) The West Virginia adjusted gross income of a non-
resident individual rendering services as an employee includes the
compensation for services entering into his federal adjusted gross
income, but only if, and to the extent that, his services were rendersd
within this State. Compensation for services rendered Ly a nonresident
. individual wholly without the State is not included in his West Virginia
adjusted gross income, regardless of the fact that payment may be made
from a point within the State or that the employer is a resident indi-
vidual, partnership or corporstion.

(11) The West Virginia adjusted gross ineome of a non-
resident individual includes the incoms of a West Virginla ccrporation
which is an eleeting small business corporation for federal income tax
purposes.

(111) If mservices ars performed within West Virginia
whether or not as an employee, the compensation for such services in-
. cludible in federal adjusted gross income constitutes income from West

Virginie sources.

(iv) Prizes, awards, and similar payments are derived
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. from or connected with West Virginia scurces as long as such gains are
inecident to the nonreaident's presence or other activities within West
Virginia,

. (v) If servicea were performed in part within West

Virginia and in part without West Virginia, the portion of the com-
pensation attributable to the services performed within West Virginia
is determined in acecordance with the ratio of days worked within West
Virginia to the total days worked over the period during which the
compensation wae earned.
Example: X, a nonresident individual, ie a salaried employee
. of a Pennsylvania construction company. X works partly within West
Virginia and partly within Pennsylvania. X earns $9,600.00 during the
taxable year 1963. The amount allocable to West Virginia sources is
that portion of X's salary income which the number of deys worked in
West Virginia bears tc the total days worked during the year (exeluding
non-working days; such as, Saturdays, Sundays, holidays, vacations, sick
leave, etc.) both within and without West Virginia. Out of a total of
. 280 working days, X worked 70 days within West Virginia. X determines
his West Virginia income in the following manner,

Days actually worked during year in Vest Virginia 2

o

. Total days worked during the year 2

o

Since the mumber of days worked within West Virginia amounts to
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. 25% of X's total working days, X multiplies hia total salary by 25%
to arrive at the amount of his West Virginia income. His West Vir-
ginia income is $2,400.00 (25% x $9,600.00 = $2,400.00).

. (vi) Pensions and retirsment pay which are eligible
for federal tax treatment under section 72 of the Internal Revenue
Code as "amounts received as an anmuity" under an anmuity, endowment
or 1ife insurance contract shall be considersd tc be income from
anmities and not taxable to nonresidents.

(2)
of income, gain, loss and deduction attributable to intangible personal

. property of a nonresident individual, including annuities, dividends,
interest, and gains and losses from the disposition of intangible per-
sonel property, do not constitute items of income, gain, loss and deduc-
tion derived from or connected with West Virginia sources except to the
extent attributable to property employed in a business, trade, profession,
or occupation carried on in this State. For a nonresident individual
who is a sharsholder of a corporation which is an electing small business

. corporation for federal income tax purposes, undistributed taxable in-
come of such corporation does constitute income or gain derived from
West Virginia sources and a net operating loss of such corporation

. does constitute a loms or deduction derived from or connected with West

Virginia sources.
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into federal adjusted gross Iincome of & nonresident individual with
respect tc (1) capital losses, (ii) 50% of the excass of the net
long~term capital gains cver net short-terc capital losses, and
(111) net operating losses, are included in his West Virginia ad-
Justed gross income only to the extent that such deductions relate
to items of income, gain, loss and deduction derived from or connected
with West Virginia sources.

Example: X, a nonreeident individual, haa a capital gain
of $10,000 from without West Virginia and a capital loss of $5,000
from within West Virginia. Federally, X has a net capital gain of
$5,000. But for West Virginia purposes X has a net capital loss of
$5,000 which is subject to the $1,000 federal net capital loss limi-
tation. The unused $4,000 West Virginia net capital loas cannot be
carried over to a subsequent year since it is not deduectible as a net
capital loss carryover in computing federal adjusted gross income,
the starting point in the computation of West Virginias adjusted gross

income of the taxpayer.
(e)

gources. Since the West Virginia adjusted gross income of a non-
resident individual takes into account only iteme of income, gain,
losa and deduction derived from or connected with West Virginia

sources, an apportionnent and alloeation of itema of income, gain,

loas and deduction are required when a nonresident individual carries
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on a business, trade, profession or occupation partly within and
partly without the Stats.

(1) Record keeping. If the taxpayer does not maintain
books and records which clearly and accurately reflect the amount of
business conducted within West Virginjs, he may employ any method
which is fair and equitable; however, the taxpayer must makes a full
disclosure and explanation of such method when filing his return.

If the tax comn.issiconer deems such method of allocation and appor-
tionment to be inequitable, the tax commissioner may presoribe any
method which accurately and clearly reflects the proportion of the
net amocunt of the items of income, gain, loss and deduction attri-
butable to the activities of the business carried on in West Vir-

ginis.

(d) Purchese and sale for own account. A nonresident
individual, other than a dealer holding property primsrily for sale to
customers in the ordinary course of his trade or business, ims not
desmed to be carrying on a business, trade, profession or oecupation
in this State solely by reason of the purchase and sale of property for
his own account,

(e) Hugban wifs, If a husband and wife determine
their federal income tax on a joint return but determine their West
Virginia taxes separately, their West Virginia adjusted gross incomes

are determined separately, as if they had filed separate federal income

Page S0




Series V

tax returns and their faderal adjusted gross inecomes had been de-
tarmined sepsarately,

(£) Mili ay. Compengation paid for services in
the Armed Forcee of the United Ststes, performed during active duty
by an individual not domieciled in thim State, shall not constitute
income derived from West Virginia scurces, Accordingly, if an indi-
vidual not domielled in this State is a member of the Armed Forces of
the United States during active duty, euch compensation receivaed by
him does not constitute inceme derived from West Virginia scurces
even thcugh the servige is performed in whole or in part within this

State,
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IT, *1.33 t Virgin uction of 0! ide nd
After computing the West Virginia adjusted gross income, of a nonresi-
dent individual, thers are subtracted (1) either the West Virginia
standard deduction or the West Virginia itemized deductions and (2)
the taxpayer's personal exemptions and the resulting balance is his
West Virginia taxable income.

The West Virginia deduction of a nonresident individual is the
West Virginia ctarndard deduction, as deseribed in section 1.34; how-
ever, if he itemizes deduetions on his federal inecome tax return for
the taxable year, he may elect to claim in lieu of the standard dsduc-
tion, the West Virginia itenized deduction, as deseribed in section
1.35.
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dndividugl. A nouresldent individual may use the West Virginia
standard deduction, as deternined under the rulee in section 1l.14
on hie West Virginia return, regardless of whether he uses the
standard deduction or claime iltewmized deductions for the saue year
on his federal incone tax return. However, if lhe uses the standard
deduction on his federal income tax return for the taxavle year, he
ls required to use the West Virginia stundard deductiocn on his State
return. The West Virginla standard deduction of a nomresident lma-
vand or wife shall be determined under the rules in section 1.14
applicable to & resident husband or wifs. 1he West Virginia standard
deduction of a nonresident individual shall be 10% of his Weat Vir-

ginla adjueted gross lncome, or ¢1,0C0C0,00 whiclever is less.
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IT. §1.35 West Virginia itemized deductions of a nonresi-
dent individual. (a) General. If a nonresident individual determines
his federal taxable income by deducting itemized deductions from his
federal adjusted groes income, he may either deduct his West Virginia
itemized deduction or his West Virginia standard deduction from his
Weat Virginia adjusted gross income to arrive at his West Virginia
taxable income. In other words, a nonresident individual may elect
to use itemized deductions in computing his West Virginie taxable
income only if he claimed itemized deductions for the same year in
computing his federal taxable income.

Itemized deductions claimed by a nonresident individual are al-
lovable only to the extent such deductions are attributed to or con~
nected with West Virginia.

The West Virginia itemised deduction of & nonresident individual
shall be the same as the total amount of the following of his deduc-
tions from federal adjuasted gross incomei

(1) Contributions to this State or to any political
subdivision thereof, or to any corporation, commnity chest, etec.,
organised under the laws of this State;

(2) Payments for alimony which are inecludible in the
West Virginia adjusted gross income of the recipient;

(3) Casualty losses of realty or personalty having an

actual situs within this State;
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(4) Deductions, with respsct to realty or personalty
having an actual situs within this State, for losses incurred in any
transaction entered into for profit but not connected with the tax-
payer's business; and

(5) Any expsnse which is an allowable itemized deduc-
tion federally; such as, interest payments, medical payments, etec.,
and which is directly incurred within West Virginia (except deductions
for income taxes imposed by West Virginia or any other taxing juris-
diction) is an allowable itemized deduction for West Virginia purposes.

(A) The total amount of the federal itemized deduction
is to be reduced by the amount of the federal itemized deduction for
income taxes imposed by this or any other state, or by any other taxing
Jurisdiction. Thies modification eliminates from itemized deductions
for West Virginia purposes, the amount of any income taxes
in the nonresident's federal deductions, regardless of the identity of
the taxing jurisdiction, for the West Virginia Income Tax Act does
not permit the deduction of ineome taxes.

(B) The total amount of the federal itemized deduction
is to be reduced by the amount of any federal itemized deduction for
interest on indebtedness incurred to purchase securities or obligations
the income from which is exempt from West Virginia income tax.

(b) Requirements. An itemized deduction of a nonresi-
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dent individual must fulfill two requirements before the same is an
allowable itemized deduction for West Virginla income tax purposes:
(1) The itemized deduction mist be allowable for federal income tax
purposes, and (2) the itemized deduction must be attributed to or
connected with West Virginia.

Example 1. Mr. X, & nonresident individual, contributes
$300.00 to an Chic church and $400.00 to & Weet Virginia church. The
full amount of the contribution (§700.00) is an allowable itemized
deduotion for federal income tax purposes; however, only $400.00 is
an allowable itemized deduction for West Virginia income tax purposes,
for only $400.00 of the ncnresident's charitable contribution is

directly attributed to or connected wilth West Virginia.
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Reg. §1.35

Mr. ¥, a nonresident individual reported the

following itenlzed deductions on his 1962 federal lncome tax return.

Contributionst
Wheeling Baptist Church
Belpre, Chic Church
Wheeling Community Chest

Interaeat:

Bank of Wheeling
Bank of Belpre, Ohilo

Taxess
Ohio property, sales taxes, etc.
Weat Virginia sales tax, ete.
West Virginia income tax

Casualty losst

Flood damage to Chio residence
Storm damage to Chio camp

Mediesl:

Wheeling General Hospital
Belpre, Chic Hospital

Total Itemized Deductions

$ 300.00
150.00
50.00

$ 150.00
30.00

% 420.00
40.00
70.00

$ 190.00
100.00

$ 125,00
75.00

$ 500.00

% 180,00

$ 530.00

$ 290.00

$ 200.00
$2700,00

On Mr. Y's 1962 West Virginia Nonresident Income Tax Return, he will

not be allowed the full amount of his federal itemized deductions.

Mr.

Y will only be allowed an itemised deduction of $665.00 for Weast Vir-

ginia purposes, for only this amount ($665.00) was incurred within VWest

Virginia. Mr. Y's allowable West Virginia itemized deductions are:
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Contributions:

Wheeling Baptist Church $300.00

Wheeling Community Chest 50.00 $350.00
Interest:

Bank of Wheeling $150.00 $150,00
Taxes:

West Virginia sales tax $ 40.00

West Virginia income tax 70.00 $110,00
Medical:

Wheeling General Hospital $125.00 $125,00
Total West Virginia Itemized Deduction $735.00

Lean: West Virginia income tax as a $ 70.00

modification described in sub-
section (5) (A) of this regulation.

TOTAL ALLOWABLE WEST VIRGINIA ITEMIZED
DEDUCTION $665,00

The requirement that an itemigzed deduction must have
been incurred within West Virginia before it is allowable applies to
nonresidents only., A nonresident individual who pays his Ohic property
tax through a Weat Virginia banking institution does not incur the
expense within West Virginie, nor is the expense attributed to West
Virginia.

(o) Husband and wife. (1) A husband and wife, both of
whom are required to file West Virginia returns, may claim the West
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Virginia itemized deduction only if:

(A) Both claimed itemized deductions in their federal
returns for the same year, and,

(B) Both elset to use the West Virginia itemized de-
duction. If either spoume is required to use, or elects to use the
West Virginia standard deduction, the other must also use it.

(2) If a husband and wife, both of whom are required
to file West Virginia returns, file separate federal returns for any
year, they must alsc file separate West Virginia returns, and in this
case the West Virginia itemized deduction is bamed upon those itemiszed
deductions in his or her separate federal return. If a husband and
wife, both of whom are required to file West Virginia returns, file
a8 joint federal return using itemized deductions, but file separate
West Virginia returns, then the West Virginis itemized deduction is
based upon those itemized deductions in their joint federal return
vhich are connected with West Virginia, but such deduction may be
taken by either or divided between them in any manner they may elect.
This slection to divide itemized deductions in any manner they elect,

may be made only if they filed a joint federal return.
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IT. £1.36 West Virginia personal exemptions of a nenresident
individual. (a) Geperal. A nonresident individual is allowed the
same persopnal exemptions for state tax purposes as for federal tax
purposes. He is allowed one Wemt Virginia exemption of $600 for each
exemption properly allowable to him for the taxable year for federal
income tax purposes.

(b) Husband and wife (both nonresidents). Where a
husband and wife file a joint federal return and alse & Joint state
return, the same personal exemptions are allowed on the joint state
nonrsesident return as on the joint federal return. Similarly, where
a husband and wife file separate federal raturns, the same personal
exemptions are allowed on the separate state nonresident returns of
each spouss as on the respective separate federal returns. However,
if a husband end wife file a joint federal return but separate state
returns, each of tham is entitled to a West Virginia exemption of
$600 for each federal exemption to which he or she would be separately

entitled if they had filed separate federal rsturns.
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IT. $1.37 Nonresident partners. (a) Partnership income
urces. The West Virginia

adjusted gross incoms of a nonresident partner of any partnership
shall include his distributive share of all partnership items of
income, gain, loss and deduction which enter into his federal adjusted
gross income, to the extent that the amount of such items 1s derived
from or sonnected with West Virginia socurces; that ie, from real or
tangible personal property having an actual situs in West Virginia
or from a business, trade, profession, or occupation carried on in
this state, as determined under subsection 1.32 (b) of these regula-
tions.

Where a nonresident partner elects to use itemized deductions
in determining his West Virginia taxable income, there shall be attri-
butable to him his distributable shere of partnership items of deduo-
tion which, as itemized deductions, would be allowable to him under
section 1.35 of these regulations. In computing the West Virginia
itenized deduction under such section, the nonresident partner should
consider not only thes ilenlged deductions attributable to his dis-
tributive share of partnership items of deduction but also any non-
partnership itemiszed deductions to which he may be entitled.

(b) Spegial rules as to West Virginig sources. In
determining the scurces of a nonresident partner's shars of partnership

income, as either within or without West Virginia:
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(1) No recognition or tax effect shall be given to
a provision in the partnership agrsement which characterizes pay-
ments to the partner as being employes compensation or other con-
sideration paild or distributable for services rendered to the part-
nership by the partner, or as being interest or othar cousideration
paild or distributable for the use of capital of a partner.

(2) Similarly, no tax effact shall ba given to a
provision in the partnership agreement which allocates to the non-
resident partner, as income or gain from scurces cutsida West Vir-
ginia, a greater proportion of his distributive share of partnership
income or gain than the ratio of partnership income or gain from
saurces cutside West Virginia to partnership income or gain from all
sources.

Example A is a nonresident partner of a partnership located
in West Virginia, 60% of the business of which is from West Virginis
sources. A's total distributive share of partnership income from all
pourees is $5,000. A is required to report on his West Virginia non-
resident return $3,000 {((C% of %5,000) as his partnership distributive
share, even though, under special provisions of the partnership agree-
ment, his share of the total West Virginia income of the partnership
may have been fixed st less than §3,000. See, howsver, subsection (d)

of this regulation for an exception.
(3) Similarly, no tax effect shall be given to a pro-
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vision in the partnership agreement which allocates to the nonresi-
dent partner a greater proportion of a partiocular partnership item
of loss or deduction connected with West Virginia ecurces than his
proportionate share for federal income tax purposes of partnership
loss or deduction generally, If, for example, the proportionate
shars of a nonresident partner of partnership losses is generally
504 for federal income tax purposes, he is not permitted to deduct
on his West Virginia income tax return more than 50% of any parti-
cular partnership loss or deduction connected with West Virginia
sources, irrespective of any spscial provision of the partnership
agreement assigning a larger percentage of the specific loss or
deduction to him. See, hovever, subsection (d) of these regulations
for an exception.

(e) Partner's modifications. In determining the
West Virginia adjusted gross income of a nonresident pariner, any
modification deseribed in subsections 1.12 (b) or (¢) which relates
to a partnership item shall be made with respect to the distributive
share of the partner for federal income tax purposes of the related
item, except s otherwise permitted under subsection (d) of this
section. The modifications covered by this section do not apply to
any item a nonresident himself receives or incurs directly, and this
section does not apply to any item which, for federal income tax

purposes, is not treated as a partnership item.
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The total applicable modification of any parinership item of
income, gain, loss, or deduction shall be set forth on the partnership
return, together with the respective portion thereof distributable to
each partner. Where any particular modification pertains to a item
includible in federal adjusted gross income, the partnership return
shall show each nonresident's portion thereof derived from or con-
nected with West Virginia sources.

(d) Alternate methods. On application, the Tax Com-
missioner may authorize the use of such other methods of determining
& nonresident partner's portion of partnership items derived from or
sonnected with West Virginia socurces as he finds are appropriate and
equitable. Whenever a nonresident partner’s distributive share of
partnership items of income, gain, loss or deducstion are so determined,
any of the modifications relating thereto (ses subsection (¢)) shall
be similarly determined.

(e) Cross reference. (1) For a partner's distribu-
tive share of partnership items, see subsections (b) and (¢) of
section 1.17.

(2) For the character of partnership items of a
partner, see subsection (d) of section 1.17.

(3) For the effect of a special provision in a
partnership agreement (other than a provision referred to in sub-
section (b) of this section) having the principal purpose of avoidance

or evasion of tax, see subsection (e) of section 1.17.
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IT. %1.38 Wast Virginiz taxable income of a nonresident
estate or trust. (a) General. Taxable income of a nonresident
estate or trust (like the taxable inecome of a nonresident individual)
is subject to the West Virginis personal inccme tax. IHonresident
estates and trusts are defined in subsection 1.7 of these regula-
ticns. The rates »rescribed in section 1.4 and 1.4(a) of these
regulations are spplied ageinst the taxable income of the astate
or trust. The taxable income of a nonresident estate or trust doces
not include the amount distritutable or properly paid or credited to
the beneficiaries; the latter are taxed on thelr distributive shares
and the estate or trust s texed on the remaining balance of the
income not distributed. 4An estats or trust is not allowed to use
the West Virginia standard deduction.

The West Virginia taxable income of a nonresident estete or
trust is its federal taxable income to the extent derived from or
connected with West Virginia sources subject to the applicable Weet
Virginia modifications and West Virginla exemption. Thus, subject
to the applicabla West Virginia modifications and West Virginia
exemption, the West Virginias taxable income of a& nonresident estate
or trust includes its share of federsl distributable income and,
in addition thereto, any other items of income, gain, loss or deduc-

tion of the eatates or trust recognized for federal inaome tax purposes
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. but not included in federal distributabls net income to tha extent
that such share and other itene ars derived from or connacted with

Wast Virginla sources,

. (1) tems in distributeble net income. The share

of a nonresident estate or trust in the items of income, gain, loss

and deduction, derived from or comected with West Virginia sources,

which enter into the federsl definition of distributable net income

is the amount, if any, by which such items exceed the aggregate of

all the benefieclaries shares therein, The share of the nonresident

estate or trust is determined in accordance with section 1.39¢ of
o these regulations.

(2) Items not in distributable net income. The amount
of any Vest Virginia connected items of income, gain, lose snd dedue~
tion racognized for federal incoms tax purposes btul sxeluded fronm
the federzl definition of distributable net incone, mist be added
to or subtracted from, as the case may be, the estate's or trust's
share of itema reflected in distributable net income. The determina-

. tion of the source of such items is made in accordance with the

applicabla rules of sections 1.32 und 1.35 of these regulations.

(3) Modifications. In determining the West Virginia
. taxable ineome of a nonresident estate or trust, the total amount of

the ineclusions described in paragravhs (1) and (2) of this subsection
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‘ is reduced by the amcunt, if any, of the modification described in
subsection 1.12(e) (3) of theee regulations, but only, however,
with respect to gains from the sale or other disposition of West

. Virginia connected property which are excluded from the federal
distributable net income of the estate or trust. This modification
applies to most capital gains of the estate or trust, since such
gains are rarely ineluded in federal distributable net income,

{4) Exemption. Each estate or trust is allowed a
West Virginia exemption of $600, regardless of the amount of the
federal exemption., An estate or trust is not allowed any exemption

. for depsndents. The West Virginia exemption of $600 is allowed an
estate or trust even though the particular return filed may be for a
taxable period of less than 12 calendar months where the elaction is
allowable federally.

(b) West Virginia source rules. For the purposes of
this section, an item of income, gain, loss or deduction is considered
derived from or connected with West Virginia sources when any such

. item is attributable to the ownership by the estate or trust of any
interest in real or tangible personal property in this atate or when
the item is attributable to a business, trade, profession or occupation

. carried on in this state by the estate or trust, in eccordancs with
the applicable rules set forth in sections 1.32 and 1.35(d) of theas

regulations pertaining to nonresident individuals., Deductions with
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respect to capital losses, net long-term capital gains, and net
operating losses shall be based solely on income, gains, losses

and deductions derived from or connected with West Virginia sources,
but such West Virginia items shall otherwise be computed or deteruined

in the same manner as the corresponding federal items.
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IT. §1.39 Share of a nonreasident estate, trust or bene-
ficlary in income from West Virginia socurces. (a) General. The
share of a nonresident estate or trust and the share of a nonresident
beneficiary of any estate or trust, in estate or trust income, gain,
loss and deduction from West Virginia sources shall be determined as
follows:

(1)
ginis sources. There shall he determined the items of income, gain,

loss and deduction derived from or connected with West Virginia
sources which enter into the definition of federal distributable net
income of the estate or trust for the taxable year (including such
items from another estats or trust of which the first estate or trust
is a beneficiary)., Items of federal distributable net income from
Weat Virginia sources represent items of income, gain, loss and de-
duction which are either attributable to the ownership by the estate
or trust of any interest in real or tangible perscnal property in
this state or attributable to a business, trade, profession or occupa-
tion carried on in this atate by the estate or trust. Such determina-
tion of items from Weast Virginia sources shall be made in accordance
with the rules prescribed in sections 1.32 and 1.35 of these regulations.
(2) Modifications. The applicable modifications, de-
scribed in subsections 1.12(b) and (¢) of these regulations, pertaining
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. to ltems from Weast Virginia sources shall be first combined into a

single net figure. This figure, which of course may be & plus or
minus figure, ls termed the net modification. After this figure is
. computed, it is then sllocated in the manner prescribed in subsection
(3) of this regulation for allocating distributable net income from
Weet Virginia sources, However, when a West Virginia item, which
would be treated as a modification, is already included in federal
distributable net income, no modification which in effect would dupli-
cate the item shall be made.
(3)

. (A) The distributable net income of an estate or trust from West Vir-

ginia sources shall be allocated among the nonresident estate or trust
and its nonresident beneficiaries in proportion to their respective
shares of federal distributable net income, including, solely for the
purpose of this allocation, any share of resident beneficiaries. The
share of the estate or trust in federal distributable net income is

the amount, if any, by which the federal distributable net ineome ex-

. ceeds the aggregate of the shares therein of all ite beneficiaries.
(B) Character of items. Each of the estate or trust

items of income, gain, loss or deduction shall have the same character
. for West Virginia purposes as for federal income tax purposes. Where
such an item is not characterized for federal income tax purposes, the

item shall have the same character as if realized directly from the
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. source from which realized by the satate or trust, or incurred in
the same manner as incurred by the estute or trust. The same is
true 1f an estate or trust item is not recuired itc be taken into
. account for federal tax purposes (such as; interest on bonds of the
State of Californisa).
(b) ternate methods of determining sharee., (1)
If the astate or trust has no federal distributable net income for
the taxable year, ths share of each beneficiary (ineluding, solely
for the purpose of this slloecation, resident bensficiaries) in the
net anounts determined under subsections (1) and (2) of seetion (a)
. cf this regulation (distributable net income and net modificetion)
thall be in proportion to his share of the estate or trust income
for such year, under loecal law or the governing instrument, which
is required to be distributsed currently and any other amcunts of such
income distributed in such year., Any balance of such net amcunts
shall be allccated to the estate or trust.
(2) The tax commissionar may allow the use of other
. mathods of determining the respective shares of the benaficiaries
and of the estate or trust in its incom~ derived from Weet Virginia
sources, and the modifications related therato, 1f such other methods
. are fair and equitable to all parties coneerned, and if a full dlaclosure

of the adopted sethod is nade to the tax commissioner.
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IT. §1.40 Credit for income tax of state of residence.

(a) General. A nonresident individual, who has income derived
from West Virginia sources, shall be allowed a oredit against his
West Virginja income tax for any income tax imposed on his West
Virginia income by another state of the Unitea States or by the
District of Columbia, of which the taxpayer is a resident. Where
& nonresident estate or trust is in receipt of inocome derived from
West Virginia sources, then the estate or trust is entitled to a
similar eredit, computed in the same way and subjeot to the same
limitations and exceptions as in the case of a nonresident indivi-
dual,

However, no credit is allowable for income taxes imposed by a
county, munisipality, borough, township or any other political sub-
division of a stats.

(v) Limitations. The amount of the credit for any
taxable year is subject to the following limitations:

(1) The eredit is limited to that portion of the West
Virginia income tax attributable to the income also subjected to tax
by the taxpayer's state of residence.

(?) The eredit shall not exceed the percentage of the
other tax determined by dividing the portion of the taxpayer's West
Virginia income subject to taxation in such other state by the total

anount of the taxpayer's income subject to such other tax. For
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. example: If the total income subject to such other tax was $5,000,
and $2,000 thereof was derived from West Virginia sources, the amount
of the credit would bs limited to 40% ($2,000 divided by $5,000 of

. such other etates tax. |

(3) The credit shall not exceed the percaentage of the
West Virginia tax otherwise due, determined by dividing the portion
of the taxpayer's West Virginia income subject to taxation in such
other state by the total emount of the taxpayer's income subject
to West Virginia tax, For example: If the portion of the taxpayer's
West Virginiae income subject to such other tax was $1,800 and the

. total amount of the taxpayer's inoome subject to West Virginia tax
was $2,000, the amount of the West Virginia credit would be limited
to 90% ($1,800 divided by $2,000) of the West Virginia tax.

(e)
gredit. The credit provided by this section against the tax imposed

by West Virginia shall be allowed nonresidents only if the state of
which the taxpayer is a resident either:
. (1) Grants a subatantially similar eredit to that de-
serived by this section to residents of West Virginia, or
(2) Inposes an income tax on its own residents with
reapsct to income derived from Weet Virginia, and exempts the income

of West Virginia residents from its income tax.
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(d) The following definitions apply for the purposes
of this section:
(1) West Virginia incone.
(1) In the case of a nonresident individual, West

Virginia income means his West Virginia adjusied gross inccme. (See

section 1.32).

(B) 1In the case of a nonresident estute or trust,
Weat Virginia income means the amount of income thereof datermined
as if the estate or trust were a nonresident individual computing
his West Virginia income under section 1.32.

(2) West Virginla tex means the total tax payable on
the West Virginla tuxable income of the nonresident at the rate set
forth in section 1.4 and 1.4(a) of these regulations. The West
Virginia tax for the purpose of this section does not include any
amounts representing interest or panslties.

(3) The tax of the other state means the total tax
imposed for the taxable year, exclusive of any interest or penalty.

(4) The term "income derived frorm sources within this
state" wmeans compensation for services performed in West Virginia,

income from a business, trade or profession carried on within this

state and income from the ownership of real or tangible personal
property situated here but not income from intangibles, except

where such income is from property employed in a business, trade or
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profession carried on in this state.

(8) Nonresidasnts to which section 40 applige. If
a resldent Individual of Virginla, Marylaand, or Kentucky earns

ineome within West Virginia which is subjlect to taxation by his
state of residence, West Virginia will grant a cradit to the non-
resident individual for income taxes luposed by his state of resi-

dence, For a more complete listing, contact the Income Tax Division,
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PART IV

Returns, Declarations and Payment of Tax

IT. §1.51 Returns and liabilities. (a) When the return is
due. A West Virginia income tax return shall be filed on or before
the fifteenth (15th) day of the fourth month following the close
of the taxable yeer by or for the following:

(1) Every resident individual required to file a
federal income tax return for the taxable year, or if the Wast Vir-
ginia adjusted gross income of such individual for the taxable
year exceeds the sum of his West Virginia personal exemptions;

(2) Every resident estate or trust required to file a
federal income tax return for the taxable year, or having any West
Virginia taxable income for the taxable year;

(3) Every nonresident individual having West Virginia
adjusted gross income for the taxable year in excess of the sum of
his West Virginia personal exemptions;

(4) Every nonresident estate or trust having items of
income or gain derived from West Virginia sources in excess of its
West Virginia exemption;

(5) Every resident or nonresident individual who is
entitled to and claims an overpayment for the taxable ysar even

though he would not otherwise be required to file a return under the
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rules set forth in the preceding paragraphs of this subsection.

For example, a texpayer who has had West Virginla income tax with~
held from his wages or has pald estimated tax during the taxable
year but whose West Virginia adjusted groas income for such taxeble
year does not sxcesd hls exemptions, must file a Weat Virginia re-
turn to obtain a refund.

A taxpayer wheo meets any of the requirements specified in thia
subsection for filing s West Virginia income tax return must file
a return even if such return, after deductions, sxemptions and
credits, shows no tax liability,

(b) Retuxna of husband apd wife. (1) Separata fedaral
returns. If & husband or wife files and determines their tax llabil~
ity on separate federal returns, they mist file separate West Vir-
ginla income tax returns.

(2) Joint feders]l returns. If a husband and wife, other
than a husband and wife described in paragraph (3) of this subsection,
file and determine their tax liability on a joint federal return, or
if neither spouse files a federal return, they may either:

(A) File a joint West Virginia income tax return in
which event their tax liabilities shall be jJoint and several and
each is liable for the entirs tax on such Joint return, even though

one spouse has no income, or
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(B) File separate Weet Virginia income tax returns.
In this event, their tax limbilities shall be separate.

(3) If either the husband or wife is a resident and
the other is a nonresident of West Virginia, they shall file saparate
West Virginia income tax returns regardless of the method of filing
for federal tax purposes, in which event their West Virginia tax
liabilities shall be separate, However, in accordance with sections
1.11 and 1.31 of these regulations, a West Virginia joint resident
return mey be filed by the husband and wife provided they meet all
three of the following requirements:

(1) They are otherwise entitled to £ile a joint return.

(11) Each spouse maintained his or her status as s
resident or nonresident during the entira taxable year, and

(111) They elect to determine their Weat Virginia tax-
able income on a Joint return as if both were residents for the en-
tire taxable year.

In the event the husband and wife qualify under the above re-~
quiremente and file a joint resident return, their tax liabilities
shall be Jolnt and several,

(e) Returns for decedents. In general, the rules
described in this section for filing returns apply to decedents as

well as other taxpayers.
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(1) The executor or administrator of the estate of a
taxpayer who died during the taxable year or other person charged
with the property of a decedent shall make and file the return of
income required in respect of such decedent on the form which would
have been appropriate had such taxpayer lived, For a decedent's
taxable year which ends with the date of his death, the return
shall cover the period during which he was alive. For purposes
of this subparsgraph, the term "executor or administrator" means
the person who is actually eppointed to and qualifies for such office
and not a person who is merely in charge of the property of the de-
cedent.,

(2) Joint return after death. Where one or hoth
epouses die during the year, a joint West Virginia income tax
return may be made if (i) a joint federal return was made for the
taxable year, (ii) the taxable yesr of both decedents or of the
decedent and the surviving spouse, as the case may be, began on the
same day and ended on different days only because of the death of
either or both, (iii) neither taxpayer was reporting for a frac-
ticnel part cf a year as a result of a change in accounting, and
(iv) the surviving spouse had not remarried before the end of the
taxable year.

(d) div 1ls under a dis ity. The return required

for an individual who is unable to make a return by reason of minority,
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insanity or other disability shall be made and filed by his
guardian, committes, fiduclary or other person charged with the
care of his person or property (other than a receiver in pos-
session of only a part of his property), or by hies duly authoriszed
agent. In such case, the fiduclary or other person charged with

the care of his person or property shall be liable for the tax.

(o) Estates and trusts. The return for an eatate or
trust shall be made and filed by the fidueiary.
(f) Joint fiduciaries. If two or more fiduclaries are

acting jointly, the return may be made by any one of them. When
the fiduclary is a trusiee of two or more trusts, he mist make &
separate return for sach trust, even though such trusts were crsated
by the same grantor fur the same beneficiary or beneficiaries.

(g) Tax @& debt. Any tax imposed by the West Virginia
Personal Income Tax Act, and any incrsase, intersst or penalty
therecn, shall, from the time it is due and payable be a personal
debt of the person or persons (including fiduciaries of estates or
trusts) liable to pay the same, to the State of West Virginia.

(3 Cross reference. For provisions as to information
returns by partnerships, employers and other persons, see section 1,58

of these regulations,
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IT. 81.52 Time and place for filing returns and paying tax.
(a) Iime for filing returns. (1) General rule. The returns of
individusls, trusts, estates or partnerships required to be made
under these regulations shall bse filed on or before the 15th day
of the fourth month following the close of the taxable year (April
15th in the case of & calendar year taxpayer), except that where
a later due date has been fixed for filing the federal return
(without regard to any extension of time granted for this purpose),
such later date shall apply for West Virginia tax purposes. How-
ever, in the last instance, a statement must be attached to the
West Virginia return setting forth the circumstances and the
authority under which the federal return was permitted to be
filed on a date other than the 15th day of the fourth month fol-
lowing the close of the taxable year. The words "elome of the
taxable year" refer to and shall have the same meaning for West
Virginia tax purposes as when used for federal tax purposes.

(2) " £ A8V A & S F3gief 1 A I _ 10.L1CRY « wh.n the

last day prescribed in these regulations, determined with regard to
an extension of time, for filing a return, making a tax payment, or
performing any act, falls on Ssturday, Sunday, or a day which is a

legal holiday in the State of West Virginia, the performance of
such act shall be considersd timely if it is performed on the next

succeeding day which is not a legal holiday, or Sunday.
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. (3) 11 0 turns. If a return is placed in the
mail, it must be postmarked on or before the 16th day of the fourth

month following the close of the taxable year (April 16th in the

. case of a calendar year taxpayer) to be timely filed.
(4) Return of a decedent. The West Virginia income

tax return of a decedent for a fractional part of a year shall be
due on or before April 15th, following the close of the year which
began with the first day of such fractional part of the year. The
due date is the same as if the decedent had lived until the end

of his normal taxable year.

. (b) Place fo 1ing returns or other do ta. (1)
The personsl income tax return or declaration of estimated income
tax for resident and nonresident individuals, partnerships, resi-
dent and nonresident estates and trusts, must be delivered or
malled to the State Tax Commissioner, Income Tax Division, Charleston,
West Virginia. 25305.

(e) nt o 8. (1) Any tax under the West

. Virginia Personal Income Tax Act becomes due and payable on the
day immediately following the close of the persons taxable year,
whether the latter be the fiacal or calendar year, but remains

. due and payable unless paid on or before the due date fixed for
f£iling the return thereof. Except as otherwise provided herein, a

person required to make and file a return under the provisions of
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. the Vest Virginia Income Tax dct shall, without assessment, notice
or demand, pay in full the tax due thereon to the State Tax Com-
missioner on or before the due date fixed for filing such return.

. (2) Method of paving tax due. The remittance (check

| or money order) for the balance of the tax due on the return must
be made payable to the State Tax Commissioner. Postuge stamps
will not be accepted in payment of the tax. A4 cash register receipt
will be issued for any payment of tax in cash which is presented
in person at the Cashier Diviasion, office of the State Tax Commis~
sloner, if so requested. In the case of payment mede by check or

. money order, the cancelled remittanee is usually a sufficient re-
celpt, and an officiel receipt will be issued cnly upoa request.
Uncertified checks or drafte in psyment of income taxes are ac-
ceptable subject to the condition that such checks or drafts may
be preeented for payment in accordance with the practice of the
State Tax Commissioner, the Stats Treasury Department, and the
collscting bank or banke, and provided further that the payment

. will not be deemed to have been made if the full amcunt of such
check or draft is not received by the State Treasury Department.
The date on which the rexittance is received will be considered the

. date of payment so far as the taxpayer is concerned unless the
check is returned because dishonored upon presentment, except when

dishcnored because of death of taxpayer.
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. IT. §1.53  Signing of returns and cther documents. (a)
General. Fach individual, including a fiduciary, shall sign any

return, declaration, statement or other document which he is

. making or filing pursuant to requirements stated in these regula-
tions, excapt that the return, declaration, statement or other
document may be signed for such individual by an agent who is
duly authorized to act for such person. The fact thet an indivi-
dual's name is signed to a return, declaration, statement or other
document shall be prima facie evidence for all purposes that the

return, declaration, statement or other document was actually signed

. by him,
(1) Signature by agent. When by reason of illness,

absence, minority, or otherwise, the person required to make or
file any return, declaration, statement or other document is unable
to do so, such return, declaration, statement or other document may
bs made and signed by an agent, or by a guardian or other person
charged with the care of the person or property of such taxpayer.
. Such agent assumes responsibility for making and signing the re-
turn or other document, and incurs liability for the penalties
provided for erroneous, false or frsudulent returns, declarations,
. statements or other documents.
(2)
tion of a husbend and wife (if not made by an egent) shall be signed

A return or declara-
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by both spouses. If signed by one spouse, individually and as agent
for the other, authorization for such action must accompany the re-
turn or declaration. The spouse acting as agent for the other shall,
with the principal, assume responsibility for making the return and
declaration and incur lisbility for the penalties provided for er-
ronecus, false or fraudulent returns or declarations. However, if
the signature or authorization of either the husband or the wife
cannot be obtained because of illness or absence, and no powser of
attorney or written authorigation is availsble for the same reason,
a return or declaration signed by one spouse and offered to the
State Tax Commissioner for filing as a Joint return or declaration
may be accepted as such if all the evidence indicates that the tax-
payers intended to file it as a Joint return or declaration.

In the case of death of one or both spouses during the year, for
which a joint return is made under the circumstances referred to in
section 1.51 (¢) (2) of these regulations, the signatures and evidence
of authorisation required under the United States Internal Revenue
Code and applicable regulations for such purpose shall apply for
West Virginia tax purposes.

(b) Partnerships. Any return, statement or other docu-
ment required to be made or filed by a partnership shall be eigned
by cne or more partners. The fact that a partner's name is signed

to a return, statement, or other document shell be prima facie evidence
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for all purposes that such partner is authorized to sign on behalf
of the partnership and that the signature is his,

(e) Certifications. The making or filing of any re-
turn, declaration, statement or other document or copy thereof
required to be made or filed pursuant to these regulations, in-
cluding a copy of a federal return, shall constitute a certifica-
tion by the person making or filing such return, declaration,
statement or other document or copy thereof that the statements
contained therein are true and that any copy filed is a trus copy.

(d) Signature of preparer. If a return is prepared
for a taxpayer by another person or firm (other than the taxpayer's
agent referred to in subseotion (a) above) for compensation, such
person or firm may sign such return. This signature iz in addition
to the required signature of the taxpayer or his agent. If the re-
turn is prepared by a firm, such return shall be signed by the person
duly authorized to act on behalf of the firm, the name of which shall
be stated in conjunetion with such signature. This parsgraph does
not apply, however, to & return prepared for an employer by an em-
ployee who is regularly and contimuously employed by such employer,
as, for example, a clerk, secretary or bookkeeper, nor doss this
paragraph apply to a person who renders mere mechanical assistance
in the preperation of a return, as, for example, a stenographer or

typist.
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IT. §1.54 Change of resident status during year. (a) General.
A taxpayer who changes his resident either (1) from West Virginia to
another place or, (2) from another place to West Virginia, during his
taxable ysar is required to file two returns with the State of West
Virginias one return covering the period of residence, and one return
covering the period of nonresidence.

If a change of residence occurred during the taxable year, and
the taxpayer had no income derived from or connected with Weast Vir-
ginla sources during the period of nonresidence, a statement indicating
he had no West Virginia income during such period may be attached to
the required return in lisu of the nonresident return. This atate-
ment will serve as the return for the nonresident period only if the
taxpeyer had no West Virginia income during such period. For example:
If an individual resided in Ohio for the first six (6) months of the
taxable year and in West Virginia for the last six (6) months of the
taxable year and had no West Virginia income while an Ohio resident
but did have income while a West Virginia resident, a statement indi-
cating that he had no West Virginia income while a nonresident, at-
tached to his required resident return, will satisfy filing requirements
for the nonresident portion of the year.

The provisions of the preceding paragraph are equally appliecable
if the taxpayer had West Virginia income while a nonresident tut had

no income while a ressident.
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(1) Hugband and T dent status.

If a husband or wife changes his or her resident status during the
taxable year, while the other spouse maintains his or her status us

a resident or nonresident, as the case may be, during the entire tax-
able year, the spouse who changes his residence during the taxable
year must, unless excused under subsection (a) of this regulation, file
two returns for that year: one return for the portion of the year
during which such spouse was e resident and, one return for the portion
of the year during which such spouse was a nonresident. The spouse

who did not change his or her residence during the taxeble year must
file a separate West Virginia return without regard to the change made
by the other spouse.

Zxample: X, a West Virginia resident, marries Y, an Chioc resi-~
dent, on November 1, 1963, and on the same dete Y moves into West Vir
ginia to live with X. Y earned income in West Virginia after she
became a resident; therefore, Y is required to file two returns with
the State of West Virginia for the taxable ,cur 1963, and X must file
a separate resident return for the taxable year 1963. Each mst claim
his own exemption. Neither spouse may file a joint return.

(b)

dent. The West Virginia tsxable income for the portion of the year

during which an individual was a resident shall be determined except

for the special accruals in subsection (o) of this regulation, as if
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. his taxable year for federal income tax purposes were limited to the
period of his resident status. The West Virginia taxable income for
the remaining portion of the taxable year during which he was a non-

. resident shall be determined, except for the speclial accruals in
subsection (¢) of this regulation, as if his taxable year for federal
income tax purposes were limited to the period of his nonresident
status.

For purposes of the preceding paragraph annual limitations with
reapect to specific items of income, gain, loss and deduction such
a8 divided exclusions, capital losses, medical expenses and contri-

. butions, etc., allowable for federal income tax purposes are to be
applied separately to the applicable federal items attributable to
the separate periods covered by the West Virginia state resident and
nonresident returns required under this regulation.

(e) Special accruals, (1) If an individual changes
hie status from resident to nonresident, he must, regardless of the
method of accounting he normally employs, accerue and inelude in his

. West Virginia return for the portion of the year prior to such change,
any items of income, gain, lose or deduction aceruing prior to the
change if not otherwise properly includible or allowable for West Vir-

. ginia income tax purposes for such portion of the taxable year cr for
& prior taxable year. That is, in computing his West Virginia taxable

income for that period, he muat include all the itema he would be

Page 129



S

Adm. Reg. 11-21 Reg. %1.54

. Series V

. requirad to include if he were filing a federal return for the szame
poriod on the accrual basis, together with any other accruals such as
defarred gain cn installment obligations which are not otherwise in-

. cludible or deductible for federal or West Virginla income tax pur-
pozes either for such period or for a prior taxable period.

For example, if a taxpayer sells his business in West Virginia
at a gain, under a contraet whereby the purchase price is to be
paid in installments, and later changes his status from resident to
nonresident, he must acecrue the entire amcunt of the gain remaining
unpaid from such installment obligations, regardless of the methed

. of accounting he normally uses in reporting his transsetions. Like-
wise, where a beneficlary of an estate or trust changes hls status
during the taxable year from resident to nonresident, he must accrue
on his West Virginia return for the resident period any estate or
trust income credited, distributable, payable or required tc be dis-
tributed to him as of the date of his change of resldence.

However, gain which is not recognized for federal income tex

. purposes need not be acerued for West Virginia tex purposes solely
because of the change of residence. For insetance, a galn realized
on sule of the taxpayer's principal residence, if it 1s not recog-

. nized for federal tax purposes by virtus of the provisione of the
Internal Revenue Code relating to acquisition of a new residence,

then it need not be accrued in the taxpayer's West Virginia return
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for the period prior to his change of resldence.

The amount of the accrued items shall be determined with the
applicable modifications desoribed in sections 1,12 and 1.15 of
these regulations as if such accrued items were includible or al-
lowable for federal income tax purposes.

Examples On September 10, 1963, A, a cash basis calendar
year taxpayer residing in Weat Virginia, terminates his employment
in West Virginia and moves to Florida. His salary up to the termina-
tion amounted to $8,000. On September 1, 1963, his employer notifies
him that under )13 employment contract he will receive on October 1,
1963, a bonus ~f $1,000, subject to no contingencies.

On August 1%, 1963, the X Corporation declares a dividend of
$600, payable to A on September 20, 1963, as a stockholder of record
on August 15, 1963,

On June 1, 1963, A closed title with C on & tract of vacant land
in Pennsylvania, taking from C a purchease money mortgage calling for
anmial payments on July 1 of each year. By reason of A's federal
election of the installment method of accounting with respsct to this
transaction, A will realize a gein of $500 each year for five years
($=,500).

On November 1, 1963, the XYZ Realty Company sells A's Weat Vir-

ginia residence, and A realized a taxable gain of $3,000.
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For 1963, A mist file two West Virginia income tax returns:
one as a reesident, and one as a nonresident. On his 1963 income tax
return for the portion of the year during which A was a resident,

he includes in West Virginia adjusted gross lncome the following items:

Salary until termination $8,000
Bonus - nonforfeitable 1,000
Dividends accrued (after exclueion) 550

Gain on sale of Pennsylvania
property - acerued 2,500
On his 1963 nonresident income tax return, A includes in West
Virginia adjusted gross income the following item which is derived

from Weat Virginia sources.

Gain on sale of West Virginia residence $3,000

The gain from the sale of the Weat Virginia residence was not
accruable for the portion of the year A was a resident, for the sale
was made and the gain realized after A became a nonresident. Because
4 reports the bonus payment on hie West Virginia return for the resi-
dent portion of 1963, he need not take it into account on his nonresi-
dent return as an item of income derived from West Virginia sources
sven though he actually receives this item cf income when he 1s a

nonresident. See subsection (¢) (3) of this regulation.
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(2) If an individual changes his status from nonresident
to resident, he shall make the same accruale as those set forth in sub-
section (¢) (1) of this regulation, except that no accrual is required
for items of income, gain, lose or deduction derived from or connected
with West Virginia sources. The amounts of such acorued items shall
be determined with the applicable modifications described in sections
1.12 and 1.15 of these regulations as if such accrued items were
includible or allowable for federal income tax purposes.

(3) No item of 4inocome, gain, loss or deduction acerued
under section (¢) of this regulation for the portion of a taxable ysar
prior tc a change of resident status is taken into account in deter-
mining West Virginia adjusted gross income or the Weat Virginia
itenized dsduction of any subsequent taxable periocd.

Example: A, a cash-basis calendar year texpayer residing in
Kentucky, performs services in Kentucky in March, 1961, for which he
is to be paid 10,000 in September, 1961, from the employsr's West
Virginia office. On August 10, 1961, 4 moves to West Virginia where
on September 1, 1961, he receives the $10,000 salary. For 1961 A is
required to file {wo West Virginia returns, one as a nonresident and
one as s rosident.

No part of the $10,000 salary is taken into account as this item

was accrued as of the date of change of residence,
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(4) The return for the period prior to a change from
resident to nonresident status may be filed without the special
accruals referred to herein if the taxpayer files with the Tax Com-
mission a bond or other security acceptable to the Tax Commission,
in an amount not less than the amount of additional income tax which
would be payable if no such bond or security were filed. The ad-
ditional tax which is considered in determining the amount of the
bond or other security which the taxpayer will be required to furnish,
is computed at the rates which he would have been obliged to pay if
no bond or other security had been filed, taking into aceount all
accrued items of income, gain, loss and deduction, and resolving
against him all matters in dispute affecting the amount of tax.

(a) Minimum tax. If two returns for ons taxable year
are required because of a change of residence status, the tax due
shall not be less than would be payable if the West Virginia taxable
incomes reported on the two returns were included on a single return.

Examples X, a reeident of Ohio, has West Virginia taxable
income of $3,000 for the period from Jamuary 1, 1963, to April 1, 1963,
on which date he becomes a resident of West Virginia. His West Vir-
ginia taxable income for the balance of 1963 is #5,070. The tax 1i-

ability of X is determined as follows:

Page 134



Adm. Reg. 11-21 Reg. §1.54
Series V

Tax as nonresident on taxzbls

income of $3,000 $ 37.00
Tax as resident on taxable
income of $5,000 66.00
Tentative tax $103.00
Tax on combined West Virginia
taxable incomes ($8,000) $118.00 (Tax to be paid)
(e) Proration. In any case where there has been a change

of residence, the personal exemption and standard deduction (when the
election to itemize deduotions has not been made) must be prorated
between (1) the period before the changs of residence and (ii) the
period after the change of residence, to reflect the period of time
covered by each transaction.

(1) Proration of personal exemptions. The West Virginia
personal exemptions must be prorated betwsen the two returns to reflect
the portions of the entire taxable year during which the taxpayer was
& resident and nonresident. The proration of personal exemptions is
based solely on the fractional periocds of time both as a resident and
as a nonresident. In other words, $600 (the amcunt allowable per ex-
emption) times the number of the personal exemptions multiplied by the
fracticonal periods of time both within and without this State equals
the amount of the personal exemption on each return.

Bxample 1: A taxpayer moves into West Virginia on May 1, 1963.
He was a nonresident for four months and a resident for eight months

during the taxable year 1963. The taxpayer has four personal exemptions.
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Since the taxpayer is required to file two returns with West Virginia
he must prorate his personal exemptions to reflect the portions of

the year he was a resident and a nonresident. To find the amount of
his personal exemption on his nonresident return, the taxpayer will
multiply $600 (the smount allowable per exemption) times 4 (the number
of his personal exemptions) times 4/12 (the fractional period of non-
residence). Therefore, the amcunt of personal exemption on his non-
resident return will be $800 ($600 x 4 x 4/12 = $800).

To find the amount of his personal exemption on his resident
return, the taxpayer will use the same formula with the exception of
the fractional period of time. The taxpayer will use his fractional
period of residence (8/12) in place of his fractional period of non-
residence (4/12) to arrive at the proper amount for the personsl ex-
emption on his resident return. Therefore, the amount of personal
exemption on his resident return will be $1,600 ($600 x 4 x 8/12 — $1,600).

Example 2t A taxpayer leaves West Virginia with his family on
August 5, 1963. He has three exemptions, Since he is required o file
two returns to reflect the portions of the taxable year as a resident
and nonresident, he must prorate the personal exemptions. For purposes
of determining the fractional period of time, a fraetion of a month
amounting to half a month or more is counted as a full month, and a
fraction of a month amounting to less than half a month is disregarded;

therefore, the taxpayer's fractional period of residence is 7/12, and
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his fractional period of nonresidence is 5/12. To find the amount of
his personal exemptions on his resident return, the taxpayer will
miltiply $600 (the amount allowable per exemption) times 3 (the number
of personal exemptions) times 7/12 (the fractional period of residencs).
The result will be the amount of the taxpayer's personal exesmption on
his resident return. Therefore, the amount allowable will be $1,050
($600 x 3 x 7/12 = $1,050). The amount of personal exemption on his
nonresident return will be $750 ($600 x 3 x 5/12 = $750).

(2) It d ons. i a taxpayer, who changes his
residence from or to Wast Virginia during the taxable year, desires to
itemize deductions in lieu of the standard deduction, he must itemisze
on both returns. However, itemised deductions are not computed on a
fractional pericd basis as are personal exemptions.

Example 1t A taxpayer moves into West Virginia on July 1, 1963;
therefore, he is required to file two returns for the taxable year,
one raturn for the six month period of nonresidency and, one return for
the six month period of residency. The taxpayer elects to itemize de-
ductions in lieu of the standard deduction. The itemized deductions
allowable to him on his nonresident return are only those itemized
deductions which wers incurred during his period ¢ nonresidency and
which were attributable to or connected with West Virginia. Stated
another way, if the taxpayer borrowed woney from a West Virginia bank

while & nonresident and incurred an interest ljability as a result
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thereof; the amount of such intarest is allowahle as an itenlzed de—
duction on his nonresident return only. If the taxpayer had in-
ourred an interest lilabllity to a bank cutaside of Wemt Virginia while
a nonresident, the interest liability would not be allowable as an
itemized deduction on his nonresident return, for such itemized de-
duction would not be attributable to or connacted with West Virginia;
nor would such itemized deductlion bs allowahle as a deduction cn his
residant return, for such itemized deduction was not incurred during
his perioed of residency. See ssction 1.35 of these regulations. If
the taxpayer Incurred an interest liability to a West Virginia bank
during his periocd of residency, such interest is allowable es an item-
ized deduction on his resident return only. The same itemized deduc-
tion cannot be included on both returns. The itemised deductions on the
tvo Woeat Virginia returns will not necessarily be the same as the federal
itemized deductions.

(3) Proration of stenderd deduction. When & West Virginia

taxpsyer files & return for an entire taxable year, his standard de-

duction is either teun percent of West Virginia adjusted gross income
or, $1,00C, whichever is less. However, whzn two returns ars required
because of a change of residence, the standard deuuction must be pro-
rated between (1) the period before the change of residence and, (2)
the perlod after the change of residence, to reflect the fractional

period of time covered by each return based on the total incume of the
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. two periods which is taxable by West Virginia. Under the method of
proration, a
is either ten percent of the income for that particular period or

. the standard deduction computed on an entire year basis miltiplied
by the fractional portion th whichever ias less.

Example 1: A taxpayer had §7,000 income while a resident of

West Virginia for the first six months of the taxable year. While a
nonresident of West Virginia during the last six monthas of the taxable
year, the taxpayer had $4,000 income derived from West Virginia socurces.
When this taxpayer filed his federal return, he was entitled to a

. standard deduction of $1,000 (10% of adjusted gross income or $1,000,
whichever is less). The taxpayer is allowed a standard deduction of
$500 on his resident return, for the standard deduction on any one
return cannot be more than the standard deduction for the entire year
($1,000) multiplied by the fractional period of time (6/12); nor can
the standard deduction be more than 10% of the income of that parti-
cular period of residence or nonresidence. In other words, the tax-

. payer's standard deduction for each period of time is the lesssr of

the standard deduction for the entire year multiplied by the fractional

period of time or, 10% of the income of that particular period of

residence or nonresidence. On hies nonresident return, the taxpayer is

allowed a standard deduction of $400, for 10% of the income ($4,000)

from that particular period is less than the standard deduction for
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the entire year ($1,000) multiplied by that fractional period of time
(6/12) which relates to that return.

Example 2. A taxpayer had $3,000 of income while a West Virginia
resident during the first nine months of the taxable year. While a
nonresident of West Virginia during the last three months of the taxable
year, the taxpayer had $600 of income derived from West Virginia sources.
The combined inecome from both periods which is taxable by West Virginia
is $3,600. The standard deduction (10% of West Virginia adjusted gross
income or $1,000, whichever is less) on this amount for a taxpaysr
filing for an entire year is $360. However, on the taxpayer's resi-
dent return, his standard deduction is $270 (9/12, the fractional
period of residency, times $360, the standard deduction on an entire
year basis). The taxpayer is allowed a standard deduction of $60 on
his nonresident return, for 10% of the income ($600) from that parti-
cular period is less than the standard deduction for the entire year
($360) multiplied by that fractional period of time (3/12) which re-
lates to that return. In other words, a taxpayer's standard deduction
for a particular period is either the standard deduction for the entire
year multiplied by that particular fractional period of time or, 10%
of the income of that particular period of residence or nonresidence,
whichever is less. On the nonresident return in this example, the
taxpayer's standard deduction is 10% of the income from that parti-

cular period. To arrive at the standard deduction allowable on the
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. nonresident return in this example, the taxpayer will meke two eompu-
tations. He will multiply 10% times the income ($600) from that
particular period and will arrive at $60. The taxpayer will then

. maltiply that fractional period of time (3/12) by the standard deduc-
tion on the entire year baeis ($360) and will arrive at $90. Since
$60 1s the lesser of the two, the taxpayer's standard deduction on
the return for the nonresident portion of the year is $60.

Example 3. Assume the same facts as in example 2 except the
taxpayer had no income attributable to West Virginia sources while
a nonresident during the last threes months of the taxable year. The

. standard deduction on his resident return will be $225 (9/12 x $300),
for this amount is less than 10% times the income ($3,000) from that
particular portion of the year.

The standard deduction, 1f used, must bs used in computing the
West Virginia taxable incomes for both the resident and nonresident

periods.
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IT. £1.55 Declaratlcns of estimated tax. (a) Reguirement of
deelaration. (1) If an individual's West Virginia adjusted gross
income not subJect to withhioXi.i g cin Le reasonably expested to ex-
ceed four hundred dollars plus the sum of his perscnal exemptions,
he shall make a declaration of estimated tax for the taxable year.

The declaration of estimated tax shall be made whether the individual
is a resident or nonresident.

Ixample 1. X, a taxpayer making his return on the calendar year
basls, is married and has two dependent children. X is sole proprietor
of a retail business which is his only source of incame. X reasonably
expects to realize $5,000 from the business, based on prior year's
earnings. Therefore, X ls required to make & declaration of estimated
tax, for his income can be reasonably expected to exceed the sum of
his personal exemptions plus four hundred dollars ($2,800).

Example 2. Y is a cash basis taxpayer with three exemptions
including himself. Y is employed and expects to receive $3,000 sub-
Jeot to withholding. Also, Y expeots to receive $2,000 income during
the taxable year from the practice of a profession on his own account.
Y is not required to file a West Virginia declaration of estimated tax,
for Y's wages ($2,000) not subject to withholding do not exceed four
hundred dollars plus the sum of his personal exemptions ($2,200).

For the purpose of determining whether a declaration of esti-

mated income tax is required under the above provisions, a married
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taxpayer filing a scparate declaration may nct take into account
the exemptions of his spouse, if his spouse has or is reagcnably ex-
pected to heve West Virginiu idjusted gross income or is reasonavly
expected to b2 the deperdent of another taxpayer, for the texable

year,

2N

(2) Partnerships, trusts and estates. Partners and

beneficiaries must file declarations of estimated income tax in their
individual ecapacity, taking into consideration their estimated dis-
tributive shares of inecome from the partnerships, trusts or estates.
(3) Death of taxpayer. No declaration of estimated
income tax is required to be filed for a decedent subsequent to the
date of his death. See subsection 1.56(c¢) of these regulations rela-
tlve to the making of an amended declaration by a surviving spouse
if a Joint declaration had been made before the death of the decedent.

(4) Fiscal year. The provisions of this regulation are
equally applicable to fiscal year taxpayers.

(5) Contents of declaration. For the purpose of making
the declaration, the amount of West Virginia adjusted gross income
which the taxpayer can reasonably be expected to receive or accrue,
depending upon the method of acecunting upon which his taxable income
1s computed, and the sum of the estimated allowable deductions and
credits to be taken into aecount in computing the amount of estimated

income tax shall be determined upon the basis of the facts and eir-
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cumstances existing as at the time prescribed for the filing of the
declaration as well as those reasonably to be anticipated for the
taxable year. If, therefore, the taxpayer is employed at the date
prescribed for filing his declaration at a given wage or salary, it
should, in the absence of circumstances indicating the contrary, be
presumed by him for purposes cof the declaration that such employment
will continue to the end of the taxable year at the wage or salary
received by him as of such date. In the case of income other than
wages and salary, the expected regularity with regard to the payment
of income, such as dividende, interest, rents, royalties, and estate
and trust distributione, is to be taken into consideration. Thus,
if the taxpayer owns shares of atock in a eorporation and dividends
have been paid regularly for several years upon such stoek, the tax-
paysr in the preparation of his declaration should, in the absence
of information indicating a change in the dividend poliecy, include
the prospective dividends from the corporation for the taxable year
as wall as those ectually received in such year prior to the flling
of the declaration. In the case of a taxpayer engaged in a trade,
busineszs or profession »n his own account, he may make an estimate
of grras income, deduetions and ecredits in the light of the best
available information affecting the trade, business or profesaion.

(v Definition of estimated tax. The term "estimated

tax" means the amount which an individual estimatea to be his West
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Virginla income tax for the taxable year in accordance with subsection
(a) of this regulation, lees the amcunt which he estimates to be the
sum of any credits allowable against the West Virginia income tax,
including but not limited to the business and occupation tax credit
(see section 1.8), credit for income taxes paid another state (see
sections 1.20 and 1.40), and credit for West Virginia income taxes
withheld from wages (see section 1,71).

Example: B is a taxpayer with two exemptions ineluding him-
self. He is a salarled employss of a corporation at $6,000, and West
Virginia income tax is withheld from his salary. B expects $50 to
be withheld from his wages during the taxable year 1963. B is also
a partner in the XY Partnership., B expects, based on prior years!
earnings, that his distributive share of partnership profits will be
$5,000, The business and occupation tax is imposed agalnst the part-
nership; therefore, B can reascnably anticipate a business and occu-
pation tax credit of $30.00 against his West Virginia income tax. B
will complete a West Virginia declaration of estimated tax similar
to that following:

+ Estimated West Virginia income tax . . . . . $105.00
West Virginia tax expected to be withheld, . 50.00
Estimated credits against tax . . . . ... _30.00

West Virginie estimated tax
(1ine 1, less lines 2 and 3) .. .. ., . . $ 25.00

VWO
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(e) oint dec tion o sband e. A husband
and wife may make & joint declarstion of estimated income tax as if
they are cne taxyayer. A joint declaration may be made even though
one spouse is expected to have no incoms during the taxable year.

If a husband and wife make a joint declaration, their liability with
respect to the estimated tax shall be }oint and several.

However, no joint declaration of estimated income tax may be
made if the husband and wife are separated under a decree of divorce
or of separate maintenance, or if they have different taxable years,
Also, no joint deelaration of estimated tax may be filed if the husband
and vife do not have the same reaident status.

If a joint declaration of estimated income tax is made by a
husband and wife but they elect to determine their West Virginia in-
come taxes separately, the estimated tax for such year may be divided
between them in any manner they mav so elect, or one spouse may claim
the entire amount of estimated tax paid during the year. If the hus-
band and wife do file separate returns, the spouse claiming the esti-
mated tax paid, or each spouse if each claims a portion of the estimated
tax pald, rmst meke a notation on his Weat Virginia income tax return
to the effect that the estimated tax paid was by way of a Joint decla-
ration.

(a) Tima for £iling declaration. A declaration of

estimated income tex of an individual other than a farmer shall be
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filed on or before April 18 of the tavable vear, exeept that if the
requirenente of subsecticn (&) are first nmet (1) after April 1 and
before June © of the taxable year, thoe declaration shall be filed on
or before June 15, or () after June 1 and before September 2 of the
taxzable year, the decluration shall be filed on or before Septerbar
15, or (3) ufter September 1 of the taxalle vear, the declaration
shall be filad on or before Junuury 15 of the succeeding year.

(&) Declaration of cctimated tax by a farmer. If sn

individual expects to derive at l=ast two-thirde of his estimated
West Virginia adjusted gross lncome from farming, he may file a
declaration of estimeted income tex at any time on or before January
15 of the succadd iy veer.

Inecme is attributable to farming if obtained from tha culti-
vation of the soil, the reising or harvesting of any agricultural cr
horticultural commeoditles, the raising, ete., of livestock, bees,
poultry, fur-bearing anirmals, or wildlife. In other words, the re-
quisite percentage of West Virginla adjusted gross income rust be
derived from the operation of a stock, dairy, poultry, fruit or
truck farn. If an individual receives for the use of his land incone
in the form of a share of the crope produced thereon, such income 1s

from farming.
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(£) o on of est t orty dollars or
less. If an individual determines that his estimated incoms tax
is $40.00 or less, he may file a declaration of estimated tax at any

time on or before Jamuary 15 of the succeeding year.

(g)
tion of estimated income tax, the taxpayer 1is required to take into

(1) In making a declara-

account the then existing facts and circumstances as well as those
reasonably to be anticipated relating to prospective West Virginia
adjusted gross income, allowable deductions and credits for the
taxable year. Amended or revissd declarations may be made in any
case in which the taxpayer estimates that his West Virginia adjusted
gross income, deductions or credits will differ from the West Vir-
ginia adjusted gross income, deductions or credits reflected in the
previous declaration. An amended declaration may also be made based
upon a change in the mumbsr of exemptions to which the taxpayer may
be entitled for the taxable year. However, an amended declaration
may be made only as of an installment date and no further amendment
may be made until a succeeding installment date. An amended declara-
tion may be filed jointly by husband and wife even though separate
declarations have previously been filed. No refund will be issued
due to the filing of an amended declaration, as consideration will
be given to a refund only in connection with a completed anmual return

filed by a taxpayer for the taxable year covered by his declaration,
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and/or amended declaration.

An amended declaration of estimated income tax may be filed only
on an installment date prescribed for the taxable year. However, no
amended declaration may be filed until after the original declaration
has been filed.

(h) Return ss deglaration or amendment. If the taxpayer
files his return for the calendar year on or before February 15th of
the succeeding calendar year (or if the taxpayer is on a fiscal year
basis, the date corresponding thereto) and pays therewith the full
amount of the tax shown to be due on the return, then

(1) If the declaration is not required to be filed
during the taxable year, but is required to be filed on or before
Jamuary 15th of the succeeding year (or the date corresponding there-
to in the case of a fiscal year), such return shall be considered as
such declaration; or

(11) If a declaration was filed during a taxable year,
such return shall be considered as the amendment of the declaration
permitted to be filed on or before Jamuary 15th of the succesding year
(or the date corresponding thersto in the case of a fiscal year), if
the tax shown on the return is greater than the estimated income tax
shown in the declaration.

Example: An individual taxpayer on the calendar year basis

who, subsequent to September 1, 1962, first meets the requirements of
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section (a) of these regulations for filing a declaration for 1962,
nay satisfy such requirements by £iling his return for 1962 on or
before February 15, 1963, and paying in full at the time of such filing
the tax shown thereon to be payable. Similarly, if a taxpayer files
on or before September 15, 1962, a timely declaration for such year
and on or before February 15, 1963, files a 1962 return on which

the tax shown 1s greater than the estimated income tax shown on such
declaration, and pays at the time of such filing the tax shown by

the return to be payable, such return shall be treated as thes amended
declaration permitted to be filed on or before January 15, 1963. See
also sections (e) and (f) of these regulations regarding the time for
filing a declaration of estimated tax by a farmer and by an individual
having total West Virginia estimated income tax of $40 or less.

(1) Fiscal vear. In the case of individuals on a fiscal
year basis, other than those referred to in seoctions (e) and (f) of
this regulation, the declaration must be filed on or before the 15th
day of the fourth month of the taxable year. The provisions of this
section and of section 1.56 of these regulations shall apply to a
taxable year other than a calendar year by the substitution of the
corresponding fiscal year months for the calendar year months referred
to in this section.

(n Sho ble periods. If a taxpayer is required
to make a declaration of estimated income tax pursuant to section
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(a) of this regulation, and a short taxable year is involved, a
saparate declarstion for such fractionsl part of the year is re-
quired, except as hereinafter noted.

Examplet A taxpayer changes from a calendar year to a
fiscal year basis beginning July 1. The taxpayer will have a
short taxable year beginning Jamuary 1, and ending June 30. The
anticipated West Virginia adjusted gross income (excluding wages
on which tax is withheld) for such short taxable year is $3,000,

His West Virginia adjusted gross income for the purpose of determining
whether a declaration is required is $6,000, which is the amount
obtained by placing the anticipated income of $3,000 upon an annual
basis ($3,000 multiplied by 12 and divided by 6).

No declaration iz required if the short texable year is a
period of less than six months. 1In the case of a short taxable year,
the declaration shall be filed by individuals (other than those re-
ferred to in mections (@) and (f) of this regulation) on or before
the 15th day of the fourth month of such taxable year. If the re-
quirements prescribed in section (&) of this regulation are first met
after the first day of the fourth month but before the second day of
the sixth month, the declaration muet be filed on or before the 15th
day of the sixth month., If such requirements are firat met after the
first day of the sixth month btut before second day of the ninth month,

the declaration must be filed on or before the 15th day of the ninth
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month. If, however, the period for which the declaration is filed is
(1) at leust six months but less than nine months and the require-
ments of section (a) of this regulation are not met until after the
first day of the fourth month, or (11) 4s for nine months or more
and such requirements are not met until after the first day of the
sixth month, the declaration may be filed on or before the 15th day
of the succeeding taxable year.

(k)
declaration of estimated tax for an individual who 1s unable to make

a declaration by reason of minority, or other disability shall be made
and filed by his guardian, committee, fiduciary or other person charged
with the care of his person or property, (other than a receiver in
possession of only a part of his property), or by his duly authorized

agent.
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IT. %1.56 Payment of estimated tax. (a) General. The

anount of estimated income tax due as shown on 2 declaration of

estimated income tax may be paid in installments or, at the election

of the taxpayer, may be P21d in full at the time of f£iling the

declaration. 1If the estimated income tax is paid in installments,

the firat payment must accompany the declaration., In the case of

a declaration of estimated income tax for s calendar year, the

initial payment and the subsequent installment payments required are:

(1) On or befors April 15th

(2) After April 15 and before
June 15, if not required to be
filed on or before April 15

(3) After June 15 and before
September 15, if not required
to be filed on or befors June
15

(4) After September 15, if not

required to be filed on or before

September 5

Dates of ent P

In four equal installments -~ one
at time of filing declaration

(on or before April 15), one on

or before June 15, one on or before
September 15, and one on or before
Jamiary 15 of the succeeding tax-
able year.

In three equal installments - one
at time of filing declaration, one
on or before September 15, and one
on or befors January 15 of the suc-
ceeding taxable year.

In two equal installments - one at
time of filing declearation, and
the other on or before Jamary 15
of the succeeding taxable year.

In full at time of filing declara-
tion.

(5) If a declaration is filed after the time prescribed in section
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1.55 of these regulations, without consideration to any extension
of time, vwaragraphs (2), (3) and (4) of this subsection shall not
apply, and there shall be paid at such time ell installments of the
estimated tax whieh woul? have besn payable on or before such date
of filing if the declaration had been timely filed. The remaining
installment shall be paid at the time and in the amounte in which
thay would have been payable if the declaration had been timely
filed. Thus, for example, B, required to file = declaration of
estimated income tax on or before April 15, 1962, files his declars-
tion for 1962 on September 18, 1962. In such case, at the time of
filing his declsration, B was delinquent in the payment of three
installments of his estimated incoms tax for the taxable year of
1962, Hence, upon f£iling the declaration on September 18, 1962, three-
fourths of the estimated tax shown thereon mist be paid.

(b)
provisions are made with respect to the filing of the declaration and

Special

the payment of the tax by an individual whose estimated West Virginia
adjusted gross income for the taxsble year is at least two-thirds from
farming. (See eection 1.55(e) of these regulations). The declaration
of such an individual may be filed on or before Jamary 15 of the
succeeding taxable year, in lieu of the time prescribed for taxpayers
generally. Where such an individual makes a declaration of estimated

income tax after September 15 of the taxable year, the estimated income
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. tax shall be paid in full at the time of the filing of the declara-
tion.

(e) nt ion. If any amendment of a

. declaration is filed, the remaining installments, if any, shall be

rateably increased or decreased, as the case may be, to reflect the
inerease or decrease in the estimated income tax by reason of the
amendment. If any amendment is made after September 15 of the taxable
year, any increase in the estimated income tax by reason thereof

ghall be peid in full at that time.

(d) Short taxable vears. In the case of a short tax-
. able year of an individual for whom a declaration is required to be

filed, the estimated income tax may be paid in equal installments,
one at the time of filing the declaration, one on the 15th day of the
sixth month of the taxable year and another on the 15th day of the
ninth month of such year (unless the short taxable year closed prior
%o such sixth or ninth month, in which case the respective installment
will be eliminated) and one on the 15th day of the first month of the
succesding taxable year. For example, if the short taxable year is
the period of ten months from Janusry 1, 1962 to October 31, 1962

and the declaration is required to be filed om or before April 15,
1962, the estimated income tax is payable four equal installmenta:
one on the date of £ilin: the declaration, and one each on June 15,

September 15 and Novemiw: i5, 1962. If, in such case, the declara-
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tion is required to be filed after April 15 but on or before June 15,
the tax will be payable in three equal installments, one on the date
of £iling the declaration, and one on each September 15 and Novembsr
15, 1962.

(e) Fiscal year. In the case of individuals on a fiscal
year basis, other than those referred to in sections (e) and (f) of
regulation 1.55, the declaration must be filed on or before the 15th
day of the fourth month of the taxable year. The provisions of this
section and of section 1.55 of these regulations shall apply to a
taxable year other than a calendar year by the substitution of the
corresponding fiscal year months for the calendar year months referred
to in this section,

(f) Ins 8 DA n ady . At the election of
the taxpayer, any installment of the estimated income tax may be paid
prior to the date prescribed for its payment.

(g) Death of taxpaver. In the case of a decedent, pay-
nents of estimated income tax are not required subsequent to the death.
However, see subsection 1.55 (¢) (3) relating to the making of an
amended declaration by a surviving spouse if a joint declaration had
been made before the death of the decedsnt.

(n) Application of installment payments. The payment
of any installment of estimated income tax shall be considered payment

on acecount of the income tax for the taxable year for which the
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declaration is made. The aggregate amount of the payments of esti-
mated income tax should be entered upon the income tax return for
such taxable year as payments to be applied against the tax shown

on such return.
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IT. §1.57 Extensions of time. (a) General. The tax com-
missioner may grant an extension of time for filing any return or
any document required to be filed under the West Virginia Income
Tax Act or for the payment of any tax due under the Act. Except for
taxpayers who are cutside the United States, no extension shall ex-
ceed six months,

If & taxpayer feels that an extension of time is necessary,
he shculd not make his request for an extension of time to the
West Virginia Income Tax Division except in rare cases. In order to
obtain an extension of time to file a West Virginia anmual return,
a taxpayer must only obtain an extension of time from the District
Director of the Internal Revenue Service.

If the taxpayer cbtains an extension of time federally, he
must make a notation on his West Virginia return of the date to which
the extension was issued and by what District Director's office the ex-
tension was granted. Most West Virginia taxpayers would obtein an
extension from the District Director, Parkersburg, West Virginia. For
example, a taxpayer needed an extension for 30 days. The taxpayer
applied to the District Director for the extension and it was granted.
The taxpayer then has an automatic extension with the State Income
Tax Division and need only note in a conspieuous manner on his West
Virginia return that an extension was granted to May 15 by the District

Director, Parkersburg, West Virginia
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. Should the Distriot Director deny an extension request and re-
quire the taxpayer to file his return in a certain mumber of days,
this should also be noted sonepicuously on the return.

® (1) West Virginis extensions of time. In rare cases,
where an extension of time is not needed federally, but is felt, by
the taxpayer, that it is needed for West Virginim income tax purposes,
a specific request should be made to the Ingome Tax Division. This
type of request will be eonsidered and a prompt reply made to the
taxpayer. Generally, an extension of time to file a return on an
original application will be limited to a period of time not in

. excess of sixty (60) days. Longer pericds of time will not be granted
by the tax sommissioner unless sufficient need for such extended
period is clearly shown. In no event will an extension of time to
file a West Virginia return be granted in excess of six months for
taxpayers within the United States.

If an additional extension of time is required by a taxpayer,
a copy of the last extension granted to him nust be attached to the

. new request in every instance.

(2)
extension. A taxpayer, who desires an extension of time for West

Virginia purposes but not for federal purposes, including an estate,

a trust or partnership, must make such request by a written applica-
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tion setting forth &ll reasons and pertinent data therefor. The
application must be submitted in sufficient time to enable the
Income Tax Division to consider action on the application before
the regular due date of the return.

(3) Automatlio extepsions. Although the due date for
filing income tax returns is the 15th day of the fourth month fol-
lowing the olose of the taxable year, an sutomatic extension of time
for filing inecome tax returns will be grented to taxpayers residing
or traveling abroad. The automatie extension is granted up to and
ineluding the 15th day of the sixth month following the close of the
taxable year (June 15 for & calendar year taxpayer).

For these automatic extensions of time, a statement must be
attached to the West Virginia return showing that the taxpayer was
residing or traveling abroasd cutside the United Statee on the due
date (April 15, for calendar year taxpayers) of the return, and he
mist pay interest at the rate of six (6) percent per annum on the
unpaid tax, if any, from the original due date of the return until
paid,

The term "United States" does not include the State of Alasks;
therefore, a West Virginia taxpayer residing or traveling in Alaska

on the due date of the return qualifies for the automatic extension.

(4) Memberse of the Armed Forges. A member of the Armed
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Forces of the United States is required to file his West Virginia
inocome tax return at the same time as prescribed for any other tax-
payer. However, if such & person is abroad or in Alaska on the due
date of his return, he is granted an automatic extension of two months
as stated in paragraph (3) abuve. Also, in the case of a taxpayer
serving in the Armed Forces of the United States in an area designated
by the President of the United States as a "combat zone", at any time
during the period designated by the President as the period of com-
batant activities in such zone, or hospitalized cutside the state
as a result of injuries received while serving in such ares during
such time, the period of mervice in such area, plus the perlod of
continucus hospitalization cuteide the state attributable to such
injuries, and the next six months thereafter, shall be disregarded in
determining whether the taxpayer has filed his return within the pre-
scribed time.
(b)
tire for filing the return automatically extends the time for pay-

An extension of

ment of the tax. In addition, the Tax Commissioner may separately

grant an extension up to eighteen months for the payment of the tax,
upon a written request from the taxpayer setting forth complete in-
formation as to the reasons for hiz inability to make payment of the
tax due on his return. If the taxpayer fesls he cannot meke payment

of the tax due within the prescribed period of extension, he may make
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& requeat for further extension to the tax commissioner. Such further
extenslon may not exceed twelve months and may be granted only if it
is established to the satisfaction of the tax commissioner that ex-
ceptional circumstances exist and that to require payment within the
time prescribed by the first extension would work an undue hardship
on the taxpayer.

No extension for payment of taxes will be granted if any part
of the deficiency is due to a disregard of rules and regulations or to
fraud.

Except where specifically provided otherwise, if the time for
payment of tax is extended, interest at the rate of six per centum
per annum from the original due date of the return until paid shall
be added to such tax. The preceding sentence also applies to the
automatic extensions referred to in subsection (a) (3) of this regula-

tion.
(e)

Extension of time for peyment of any portion of a claim for tax al-

loved in bankruptcy, receivership or similar proceadings, which is
unpaid, may be granted subject to the same provisions and limitations
as in the case of a deficiency in such tax. See subsection (b) of
this regulation.

(d) Furnishing of security. As a prerequisite to granting

an extension of time for payment of any tax or deficiency, the tax
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commissloner may require the taxpayer to furnish a bond or other
security. Such bond or other security shall be in an amount not

exceeC ing twice the amount for which the extension of time for pay-

ment is granted.
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IT. §1.58 Requirement concerning returns, notices, records
and statements. (a) Gegeral. Every person subject to tax under
the West Virginia Income Tax Aot or for the collection of such tax,
and any psrson required to file a return of information with respect
to income, shall kesp such permansnt books of account or records as
are suffiolent to establish the amount of gross income, deductions,
credits or other matters required to be shown by such person in any
return of such tax or information. The tax commissioner is authoriszed
to prescribe the content and form of returns and statements and may
require the inclusion in a return, document, or statement of any
information he deems necessary for the proper snforcement of the West
Virginia Personal Income Tax Act. For purposes of this section the
vord "person" includes but is not limited to any individual, partner-
ship, association or corporation, estate or trust.

If no method of aceocunting has been regularly used by the tax-
payer, or if the method used does not clearly reflect income, then the
eomputation of taxable income is made under such a method as, in the
opinion of the tax commissioner, does clearly reflect income.

Bookkeeping entries of themselves are not conclusive of the
amount of income. The actual facts rather then the book entries con-
trol. Also, entries on another individuale books are not conclusive

against a taxpayer.
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(1)
by this seotion shall be kept at all times available for inspection

The boocks or records required

by authorized representatives of the tax commissioner.

(2) Farne: arners. Individuals deriving
gross income from the business of farming, and individuals whose groas
income inoludes salaries, wages or similar compensation for personal
services rendered, are required with respect to such income to keep
suoh records (including duplicate copies of the wage and tax deduotion
statements furnished by their employers) as will enable the tax com-
missioner to determine the ecorrect amount of income subject to tax.

(3) Yorm of records. The records required in this
regulation shall be kept acourately, but no particular form is required
for keeping the records. Such methods of acoounting shall be used
as will enable the tax commissioner to ascertain whether 1iability for
tax has been inocurred, and, if so, the correctness of the amounts re-
quired to be reported in any return of tax or information.

(4) Employer's regords. Every employer or withholding
agent, as defined for federal withholding tax purposes, required under
the West Virginia Income Tax Aot to deduct and withhold state income
taxes upon the wages of employees, and every person, firm, organisation
or corporation required to file information returns as described below
in subsection 1.58(c), shall keep all records pertinent to these taxes
and information reports available for examination and inspection by

the tax commissionesr, or his authorized representatives. Such records
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shall be retained and preserved for a period of four years following
the close of the calendar year to which they relate.

No partioular form is prescribed for such records, but the
records shall include the amounts and dates of all wage psyments sub-
Ject to West Virginia income tax, the names, addressss and occupations
of employees receiving sueh payments, the periods of their employment,
the periods for which they are paid by the employer while absent due
to eickness or personal injuries and the amount and weekly rate of
such payments, their social security account numbers, their income
tax withholding exemption certificates, the employer's identifieation
number, records of monthly or quarterly and anmial withholding re-
turns and reports filed, and the dates and amounts of withholding tax
payments made,

For nonresidents, performing services partly within and partly
without the state, a record of the allocation used for withholding

purposes must ba kept.
(5)

The tax commissioner may require
any person, by notice served upon him, to make such returns, render
such statements, furnish such copies of federal income tax returns and
of federal audit determinations, or keep such specific records as the
tax commissioner may deem necessary to verify whether or not such

person is complying or has complied with applicable provisions of the
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. West Virginia Personel Income Tax Act.
(6)
person who 1s required in these regulations or by instructions appli-

. oablalto any form preseribed thereundser to keep a copy of any return,
schedule, statement or other dooument, shall keep such copy as a part
of his record.

(7) Plage for keeping regords. All records prescribed
by these regulations shall be kept, by the person required to keep
then at one or more convenient safe locations accessible to the sutho-
rized representativea of the tax commissioner, and shall at all times

. be avallable for inspection by such representatives.

(b) Partnerships. Every partnership having a resident
partner or having any inecome derived from West Virginia sources shall

file a partnership return for the taxable year. The partnership shall

file u return regardless of the amount of its ineome and regardless of

the taxable years of the partners. Such partnership return shall set

forth all items of ineome, gain, loss and deduction. The return shall
. also set forth the nanes, addresses, soecial sscurity mumbers, and amount

of distributive sharss of incoms deduction of all partnersz, and such

other information or schedules which tha tax eommissioner may preseribe
' on income tax forms and instruetions,

Under cartain preseribed circumstances, the Internal Revenue Servige

does not require the execution and filing of a federal partnership return
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of information. Where a federal partnership return is not required
for a taxable year, a West Virginis partnership return is not re-

Guired for such texable year.

(el Information at source. See section 1.72 of these
regulations.
(&) No of 1 ion as gtc. Every

receiver, trustee in bankruptcy, sssignee for benefit of creditors,
or other like fiduclary required under the Internal Revemnue Code of
1954 and its applicable regulations to give notice of his qualifica-
tion to aect in such capacity shall give like written notice to the
State Tax Commissioner, Charleston, West Virginia 25305,

(o) Emplovers

o, W. the state. If an employer has nonresident indivi-
duals as employees and these individuals work both within and without
West Virginia, the employer is required to keep records which clearly
reflect the amount of income earned within West Virginia and the mmber

of days worked therein.
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IT. %1.59 Report of change in federal taxable income. (a)
Gengral. If the amount of a taxpayer's federal taxable income reported
on his federal ineome tax return for any taxable year is changed or
corrected by the United States Irternal Revenmue Service or other com-
petent authority or as the result of a renegotiation of a contract
or subcontract with the United States, the taxpayer shall report such
change or correction in federal taxable income within ninety days after
the final determination of such change, correction, or renegotiation,
or ae otherwise required by the tax commissioner, and shall econcede
the accuracy of such determination or state wherein it is erronecus.,
When making such report, the taxpayer shall disclose to the tax oom-
missioner the full particulars of sueh federal tax change or correation,

Any taxpayer who files an amended federal income tax return must
also file within ninety days thereafter an amended West Virginia in-
oome tax return, and shall in addition provide the tax commissioner

sush further information as he may requira.
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IT. §1.00 Change of election. (a) General. Unless other-
wise provided herein, any change of election made by a texpayer for
federal income ta&x purposes pursuant to the provisions of the Internal
Revenue Code and its applicable regulatione, which increases or de-

creases his federal taxable income for a taxable yeur, must be made

sinllarly for West Virginia income tax purposes, except to the ex-
tent that euch federal provisions are inconsistent with the West
Virginia Personal Income Tax Aet. A taxpeyer making such a change
of election for federal income tax purposes shall file an umended West
Virginia return within ninety days thereafter. Any change of election
shall be subjeqt to the approval of the tax commissioner and, for this
purpose, he may require such information, records or evidence that he
deems necessary end may attach such conditions or limitations to his
approval of such a change of election as he may consider advisable.

(b) Hugsband snd wife. (1) Chenge from separate to joint
return. A husband and wife can file separate West Virginia returns,
and then after the time for filing returns (April 15, for calendar year
taxpsyers) has passed they may elect to file & joint West Virginila return.
This election may be made within three years after the date the original
return wes first due, without regerd to any extension of time. However,
this elestion to change from separate to joint may be made only if
the taxpayer has made the same election federally. See section 1.11

of these regulations.
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If a husb-nd and wife determine their federal taxable inoome
on a Joint federal return, they may elect to determine their West
Virginla taxeble income on a joint West Virginia return. If the tax-
payers elect to change from a joint return to separate returns fed-
erally, within the prescribed time period, the taxpayers must also
make the same election for West Virginia purposes. See section 1.11
of these regulations. An election to file a joint West Virginia re-
turn is binding and may not be changed after the due date of the
original West Virginia return. A different election may be made
each year.
(2)
Sections 1.11 and 1.31 of these regulations provide that, where

either husband or wife is & resident and the other is a nonresident,
they shall file separate returns unless they were otherwise entitled
to file a joint federal return and both elect to file a joint West
Virginia return for the taxable year as if both were residents. A
husband and wife may elect to file a joint West Virginia return only
if one spouse was a resident for the entire taxable year and the
other spouse was a nonresident for the entire taxable year. If they
exercise such election they will be permitted to change their original
election to file separate state returns and tc meke, instead, a joint
return as if both were residents in aecordance with section (a) above,
provided that the tax due on such joint return is peid in full at the
time 1t is filed.
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(3) A or e of elec . FElections to make

the changes as hersinbefore described and to file amended returns shall
be subject to the tax commimsioner's approval and discretion. No
amended return filed with the tax commissioner shall be valid unless
the amount of tax due on such amended return is or has been paid in
full at the time of the £iling of the amended return.

(e) Use of standard or itemized deduction. Where the
taxable income of an individual taxpayer is determined by ltemizing
deductions from his federal adjusted gross income, he may elect to
deduct the West Virginia itemized deduction in lieu of the West Vir-
ginia standard deduction. Such election may be changed in accordance
with subsection (a) above.

(d) Penalties and interest. The filing or aceceptance
of an amended return pursuant to this regulation shall not prevent
the assessment of any penalty, additions to tax or interest to which
the taxpayer may be subject prior to the filing of such amended re-
turn, except that the amount thereof shall be computed upon the amount
of tax due after giving effect to any change of election made in such

amended return.
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PART V

Withholding of Tax

IT. §1.71 Requirements of withholding tax from wages. (a)
General. Every smployer maintaining an office or transacting busineas
within West Virginia and making payment of any wages taxable under the
West Virginia Income Tax Aot to a resident or nonresident individual
shall deduct and withhold from such wages for each payroll periocd such
amount of tax as will result in withholding from the employee's wages
during each ocalendar year an amount substantially equivalent to the
tax reasonably estimated to be due as the result of the inoclusion in
the employee's West Virginia adjusted gross ineome of his wages re-
ceived during such calendar year. For this purpose, the provisions
of the Federal Internal Revenue Code and its applicable regulations,
with respeoct to dedusting and withholding of federal income tax by
employers from wages, including the meaning of the various federal terms
(such as "employer", "employee", "wages", "payroll period","with-
holding exemptions") shall apply for West Virginia income tax purposes
except as otherwise specifically provided herein or where such federal
rules and definitions are clearly inconsistent with and inapplicabls

to the previsions of this part.
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(1) Employer. The term employer means any peraon for
vhom an indlvidual performs or performed any service, of whatever
nature, as the emplcyee of such person. An employer may be an indi-
vidual, a corporation, a partnership, a trust, an estate, a joint-stock
company, an assoeiation, or a syndicate, group, pool, joint venture,
or other unincorporated organization, group or entity. A trust or
estate, rather than the fiduelary acting on behalf of the truet or
estate, is generally the smployer.

The term employer embracee not only individuals and organizations
engaged in trade or business, but organizations exempt from income tax;
such a8, charitable organizations and educational institutions.

The term employer shall also mean any person or organisation
qualifying as an employer for federal income tax withholding purposss
and maintaining an office or transacting business within West Virginis,
whether or not a paying agency is maintained within this atate.

(2) Wages. Payments which are considered wages for federal
incone tax withholding purposes are also eonsidered wages for purposes
of Weat Virginia income tax withholding. However, the term wages in
respect to withholding for West Virginia income tax shall not ineclude:
(1) payments made to members of the Armed Forces of the United States,

inocluding Reserve and National Guard components, and (ii) payments made
to seamen who are members of the crew on a vessel engaged in foreign,
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coastwise, intercoastal, interstate or noncontigucus trade.
(3)

by the Internal Reveme Service which relieves an employer from with-

A determination

holding responsibility with respect to payments to an employee shall
also apply for West Virginia income tax withholding purposes; how-
ever, the employer who is granted such relief by the Internsl Revemue
Service must notify and provide the tax commissioner with all parti-
culars concerning the granting of such relief by the Internal Revenue
Service,

Where an employer is required to reinstate withholding of federal
income tax with respect to an employee, such reinstatement is equally
applicable for West Virginia withholding purposes.

(b) Withholding exemptions. (1) An employes shall be
‘entitled to the same number of West Virginia withholding exemptions
&8 the mumber of withholding exemptions to which he is entitled for
federal income tex withholding purpcses.

(2) Notwithstanding the fcregoing, in dstermining the
proper tax to be deducted and withheld from an employee's wages, the
employer shall allow the number of exemptions claimed by the smployee
on his withholding exemption certificate. However, since the mumber
of exemptions for federal and West Virginia income withholding purposes
is generally the sams, the employer may accept the federal form W-4

filed by the employes, unless such employee elects to file a West
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. Virginia withholding exsmption certificate. Once filed with the employer,
& withholding exemption certificate will remein in effect until an
amended oertificate is furnished.

. The "withholding exemptions", in general, correspond with the
exemptions to be allowed the employee in computing his income tax on
his West Virginia annual return. The employer is not required to de-
termine whether the employee has claimed the correct number of exemptions,
However, if it is believed that the employee has claimed an excessive
mumber of exemptions, the West Virginia Income Tax Division should be
80 advised.

. (2) The amount of each West Virginia sxemption shall be
six hundred dollars whether the individual is a resident or a nonresi-
dent.

(e)
enployer maintaining an office or transacting business in this state

Normally every

and making payment of wages taxable in West Virginia shall withhold

from such wages in accordance with the atate tax commissioner's regu-

. lations.

and vages earnsd in this state would otherwise be subject to withholding

Certain nonresidents of this state whose ineome from salaries

are excepted from this requirement. If such employees are residents
of another state of the United States having an ineome tax law, the
eredit provisions of which result in its residents being allowed a

ocredit against the West Virginia tax sufficlent to offset all taxes
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required to be withheld, the employer of such employee is relieved
fron the withholding requirements of the West Virginia Personal Inoome
Tax Aot in accordance with the following paragraph.

Employers of resident individuals of Maryland and Virginia who

are nonresident employees of West Virginia firms, need not withhold

from wvages and salaries of said individual, even though such non-
resident employeas are required to £ile anmial returns for the taxable
year with this state. The preceding sentence shall apply only if the
nonresident employee properly executes and files a West Virginia ex-
enption eertificate with his employer.

(4) Wages pajd to & ponresident. (1) General. An
employer shall deduct and withhold on all wages paid to a nonresident
enmployes for services performed in West Virginia, For an exception,
ses the preceding subsection (¢) of this regulation, If such services
are performed entirely within West Virginia, the employer shall with-
hold the tax from all wages paid to such employee.

The compensation paid to a nonresident employes for services
rendered entirely without the state is not considered West Virginis
wages and therefore is not subject to West Virginia withholding, vwhether

payment is made from within or without the state.

(2) Wages of a nonresident for services performed partly
ith tly w t the State. If a nonresident employee performs
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services for his employer partly within and pertly without West Vir-
ginia, the employer may require him to execute an employee's certi-
floate of nonresidence for the purposes indiecated below.

The employer may withhold on the basis of the apportionment
ghown by the nonrssident employee on the above certificate but must
nevertheless make necessary adjustments during the year so that the
proper amount of tax is withheld from the employee's wages. For the
purpose of making these adjustmente, the proportion of reminerstion
which is paid for services rendered within West Virginia is dstermined
as follows:

(1) If the services are rendered by a traveling sales-
man, agent or other employee whose compensation on
the basis of commissions depends direetly on the
volume of business transacted by him, the amount
attributable to services in West Virginia is that
proportion of the compensetion received which the
volume of buesiness transacted by the employee within
the State of West Virginia bears to the volume of
businese transacted by him both within and without
the State of West Virginia.

(11) With respect to all other employses, the amount of
wages attributable to services within West Virginia

is that proportion of the total compensation which
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the total mumber of working days employed within
West Virginia bears to the total number of working
days employed both within and without West Vir-
ginia, exclusive of nonworking days, such as Satur-
days, Sundays, helidays, and days of absence becsuse
of illness, perszonal injury, vacation or leave with
or without pay.

The portion of wages allocable to West Virginia may be determined
by the employer on the basis of the preceding year's experience, except
that the employer shall make any necessary adjustments during the year
to insure that the required tax is withheld for the current year. If
the employee reasonably expects that the preceding year's experience
will not be applicable to the current year, he may furnish to his
employer & statement estimating the proportion of his wages allocable
to West Virginia, or the employer himself may make such estimate and
may then withhold cn the basis thereof; in either ocase, however, the
employer is required to make the necessary adjustments during the year
8o that the proper amount is withheld from the employee's salary for
the current year.

Where a nonresident employee will work only a short period of
time within Weet Virginia and it is ressonably expected that the total
wages of such nonresident employee for services rendered within West

Virginia will not exceed his personal exemptions, the employer need
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not withhold or deduct any amount from his wages until the aggregate
amount paid to him exceeds his exemptions.

An employer is required to withhold on 21l wages paid to a non-
resident who works partly within and partly without West Virginia
unless there is filed with him the statement referred to above or
unless the employer maintains adequate current records to determine
accurately the amount of wages from West Virginia sources. As to
maintaining reeords, see section 1,58 (e) of these regulations. The
mere filing of such form does not, however, relisve the enmployer from
the duty of withholding the proper amount of tax from wvages paid to
an employse. The form is to be retained by the employer but is to be
available for inspection by representatives of the tax commissioner.

(e) Wages paid tc s resident. Wages paid to a reaident
of West Virginia are fully subject to withholding even though some
or all of the services may have been rendered without West Virginis,
for a resident's wages are taxable under the West Virginia Income Tax
Aot regardless of where earned,

(£) Determining tax to be withheld. The West Virginia
income tax to be withheld by an employer must be determined in acecor-
dance with one of the following inecome tax withholding methods:

Methed I Wage Bracket Method

Method II  Percentage Method

Method III Computer Method
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In cases of special situations, an employer nmay apply to the tax
commissionar for permission to use another method. The methods
set out above are obtainable in booklet form and may be cbtained by

requesting same from the Income Tax Division,
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IT. §1.72 Information statement for employees. (a) General.
Every employer required to deduct and withhold tax under the West
Virginia Income Tax Act from the wages of an employee shall furnish
to each such employee on or before February 15 of the year succeeding
the taxable yeer a West Virginia withholding tax statement. If such
individual's employment is terminated before the elose of the taxable
year, the employer is required to furnish such employee a West Vir-
ginia withholding stetement on the date of the last payment of wages
to such employae.

(b)
West Virginia withholding tax statement must contain the following

information:

1. The employer's name, address, and identifieation
number.

2. The employee's name, complete addrees and social

security account number.

3. The employee's total West Virginia wages before pay-
roll deduetions, i.e., all wages paid residents, or all wages earned
in West Virginia by nonresidents.

be The total amount of West Virginia income tax withheld,
if any, from the employee's wages.

5. The employee's total wages for federal tax purposes,
Af different from wages for West Virginia tax purposes.
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é. The total amount of federal income tax withheld,

if any, from the employee's wages.
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IT, §1.73 Credit for tax withheld. (a) General. The West
Virginia income tax deducted and withheld from an individusl's vages
in any calendar year shall be allowed as a oredit against the West
Virginia income tax imposed on such individual. If the tax has actually
been withheld by the employer, such oredit shall be allowed to the
person from whose wages the tax was withheld, even though such tax has
not been paid over to the tax commissioner. However, the taxpayer
will not be granted oredit for West Virginia income taxes withheld
from wages unless the taxpayer attaches a withholding tax statement
to his annual return to substantiate such claimed credit.

(b) Jear of oredit. The tax withheld during any calendar
year shall be allowed as & credit in accordance with the above para--
graph against the tax imposed for the taxable year which begins in
such calendar year. Sinoe most employees file returns on the calendar
year basis, they receive credit for the tax withheld during their en-
tire reporting year. However, in the case of a taxpayer who files his
returns on a fiscal year basis and who is required to inelude in a
return for such fiscal year the income from vazes received during such
fiscal year (cash basis taxpayer), credit must be calimed for the
entire tax withheld in the calendar year during which euch fiscal year
began. This is true even though the withholding tax statement fur-
nished by the employer shows wages paid and tax withheld for the

calendar year.
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Example: A files on a fiscal year basis beginning June 1,
1962, and ending May 31, 1963. The full amount of tax withheld
during the calendar year 1962 must be claimed as a oredit on such
fiscal year return and it may not be prorated to refleet the portion
withheld from June 1 to December 31, 1962, The withholding tax state-
ment for 1962 must be attached to the return filed for such fiscal

year ending May 31, 1963,
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IT. §1.74 Employer's return and payment of withheld taxes.
(a) Generel. Every employer required to deduct and withhold West
Virginia income tax shall, on or before the last day of the month
following the close of each calendar quarter, file with the Income
Tax Division, State Tax Commissioner, Charleston, West Virginis 25305,
an employer's return of personal ingome tax withheld and remit with
such return the full amount of taxes withheld during such calendar

quarter. The due dates of the four quarterly returns are as follows:

Perjod Due Date
January 1 to March 31 April 30
April 1 to June 30 July 31
July 1 to September 30 Oatober 31
Gotober 1 to December 31 Janvary 31

Returns and payments must be made quarterly as stated above.
Once a quarterly return is required to be filed, an employer must
contimie to file quarterly returns thersafter until he has permanently
ceased to pay wages under his current identification number. For ex-
ceptions to the preceding sentence, see subsections (1) and (2) below.
Acoordingly, such quarterly returns are required to be filed even though,
in & apecifio quarter, no wages are paid or tax withheld. On such
returns, the employer should state the reason why no West Virginia

inoome tax was withheld on the quarterly return.
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(1) Apmual returns. Where the aggregate amount of West
Virginis inoome tax withheld by the employer is less than $25.00 in

a oalendar quarter and the total amount can reascnably be expested to
be less than $100.00 for the entire calendar year, the employer may
be granted permission to file his withholding returns annually instead
of quarterly. However, an employer may not withhold on an anmial
basis unless he has obtained permission to do so from the Inocome Tax
Diviasion,

(2) Monthly returns. If in the disoretion of the tax
comnissioner it is deemed advisable, monthly payments may be required
to be made to the tax commissioner, or to a designated depository, by
smployers withholding amounts in excess of $100.00 in any month,

If an employer's withholding account is delinquent, he may be
required to withhold on a monthly basis at the diseretion of the tax
comnissioner,

(3) Correciing mistakes. Any mistakes in withholding
shall be corrected in the sams manner as provided for federal with-
holding tax purposes. However, if a mistake in income tax withholding
cannot be adjusted on a return for a subsequent return periocd of the
same calendar year, the Income Tax Division must be consulted as to
the proper method of aorrection.

Where an overpayment results solely from computation errors

made by an employer in the preparation of the return or remittance,
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such employer may apply for a refund of such overpayment,
(4) Anmual reconciliation of tax withheld. The anmual
reconciliation of West Virginisa income tax withheld must be submitted
by the employer on or before February 28 following the close of the
calendar year, together with the Income Tax Division's copies of all
withholding tax statements for the year. These forms must be accompanied
by a list, preferably in the form of an adding machine tape or accounting
machine listing of the amounts of income tax withheld, These forme
are to be submitted separately from the employer's quarterly return.
Where the mumber of withholding statements is substantial, they
may be forwarded to the Income Tax Division in packages of convenient
sise. When this procedure is followed, the packages should be identified
with the name and account number of the employer and consecutively
numbered and the anmial reconciliation placed in package mamber one,
The mumber of packages should be indiceted on the anmal reconciliation.
If an employer's total payroll consiste of a number of separate
esteblishments, the withholding statements may be assembled accordingly
and a separate list submitted for each establishment. In such cass,
a sumsary list should bs submitted, the total of which must agree with
the corresponding entry made on the annual reconciliation.
(%) Termination of business. If an employer permanently
discontinues or sells his business or permanently ceases to pay wages

under his current identification nmumber, withholding returns shall
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be filed simultanecusly with or within 30 days after the filing of
the final quarterly return and shall be acoompanied by the adding
machine tape or accounting machine listing referred to above. Such
last return must be marked "Final Return".

(6) Use of pre-sddressed forms. If pre-addressed forms
are mailed to the employer by the Income Tax Division for use in
filing the employer's withholding returns, such pre-addressed forms
shall be used by the employer in filing these reports. Where use
of such forms is impracticable, the employer must sxercise extreme
care to show the employer's name and identification number exactly
a8 such appear on previously filed returns.

(7)

Each employer will be identified by a West Virginia employer's identi-
fication number. This identification number will be the same as the
federal identification mumber in every case where the employer has
been assigned such a number by the Distriot Dirsctor of Internal
Revenue.

In any instance where an employer has not been assigned an
identification number for federal purposes and is not required to
obtain such a federal number, the employer must notify the Inoome Tax
Division which will assign a West Virginia number for his use. If
an employer has been assigned an identification number by the Income
Tax Division and later obtains a federal number, he muet notify the
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Income Tax Division of the federsal number and he will be notified to
discontinue using the West Virginia jdentification number.

Each employer must have only one identification number., If an
employer has been assigned more than one federal mumber and has not
been advised whioch ons to use, he should notify the District Director
of Internal Revenue of the numbers he has, the name and address to
which each number was assigned and the address of his principal place
of business. The Distrioct Director will then advise him whieh mumber
to use.

An employsr who has acquired the business of another smployer
mst not use any identification number assigned to the original
employer, but must obtain a new identification number in accordance
with this regulation.

(b)
employer fajle to collect, truthfully account for, pay over the tax,

Deposit ar. Whenever any

or meke returns of the tax as required by the West Virginia Income Tax
Act, the tax commissioner may serve a notice requiring such employer
to colleoct the taxes which become collectible aftsr service of such
notice, to deposit such taxes within the time specified in such notice
in a bank approved by the tax commissioner, in a separate aecount in
trust for and payable to the tax commissioner, and to keep the amount
of such tax in such acoount until payment over to the tax commissioner.

Such notice shall remain in effect until a notice of cancellation is
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served by the tax commissioner. Any employer, who, after service of
such notiee by the tax commissioner, fails to comply with the in-
structions contained therein shall be liable for criminal and eivil
penaltien.

In lieu of the requirsment referred to in the preceding para-
graph to deposit the taxes on a separate bank acoount and trust for
and payable to the tax commissioner, the notice may require the employer
to remit such taxes to a designated officer or employee of the State

Tax Commimsioner.
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IT. §1.75 Employer's liability for withheld taxes. Every em-
ployer required to deduct and withhold West Virginia income tax from
wages of an employee is liable for the payment of such tax, whether
or not 1t is collected from the employee by the employer. If, for
example, the employer deduots less than the eorrect amount of tax,
or if he fails to deduct any pert of the tax, he is nevertheless liable
for the correct amount of tax. See, however, sestion 1.76. The em-
ployer is relieved of liability to any other person for the amount of
any such tax withheld and paid over to the tax ocommissioner, and no
employee shall have any right of action against his employer in respeoct
to any monies deducted and withheld from his wages and paid over to
the tax commissioner in'compliance or in intended ecompliance with the
West Virginia Income Tax Act.

Any amount of tax withheld shall, with respect to the recipient
of the wages, be deesmed to have been peid by him and shall, in the
hands of the employer or withholding agent, eonstitute a epecial fund
in trust for the tax commissioner,

All the provisions of sections 80 through 93 of the Weet Virginis
Income Tax Act, relating to assessment and colleation of taxes, and to
penalties, additions to tax, intersst and crimes in respect thereto,
shall apply toevery employer regquired to withhold West Virginia Income

Tax,

Page 192




Series V

IT. §1.76 Employer's failure to withhold. (a) General. If
an employer fails to deduct and withhold tax as required, and there-
after the income tax against which such tax may be oredited is paid
by the employee, ths tax required to be deducted and withheld shall
not bs collected from the employer. However, the preceding sentence
shall not relieve the employer from any liability for any penalties,
interest, additions to tax, or orimes otherwise applisable in respaect
of such failure to deduct and withhold.

Example: An employer fails to deduct and withhold West Vir-
ginia income tax from an employee's wages (on whose wages he is re-
quired to withhold)., Thereafter, the employee files his West Vir-
ginia Personal Income Tax Return and pays the income tax shown on
the return to be due. Since the tax was paid by the employee, the
Inoome Tax Division is precluded from collecting the tax which the
employer should have withheld from the employee; howaver, the payment
of the tax by the employee does not relieve the employer from penalties,
interest, additions to tax and erimes in respect to his failure to
withhold,
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