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May 15, 1965

The Honorable Xen Hechler
Secretary of State

State Capitol Building
Charleston, WV 25305

Dear Mr., Hechler:

On April 13, 1985, the West Virginia Legislature passed Senate
Bill 399 and made it éffective from passage.

This bill  authorizes the State Tax Commissioner fo amend
and premulgate the legislative rules filed in the State Register on
September 28, 1984, relating to estimated perscnal income tax. We
have made the reguired.amendments.

with this letter we submit for filing in the State Register
the legislative rule promulgated in accordance with W. Va. Code
3§ ©64-2-11(10)(5)(a) [1985] and 29A-3-13 [1983]. As provided in
W. Va. Code § 29A-3-13(b) [1883], this legislaiive rule .takes effect
on June 14, 1985, thirty (30) davs after its filing in the State
Register. , . , L S : :

Very truly vours,

/Kael E. Caryl ;/

State Tax Commissioner

MEC/ims B
Attachment ST I
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SENATE BILL NO.3%3. °

(gy M. R. Williams

March 6, 1985

[introduced ——

e — e —— — =y

referred to the, Committes O Finance; then to the Committee

_on the Judiciary S e ]

A BILL to amend article two, chapter sixty-four of the codea
of‘ West Virginia, one thousand nine hundred thirty-one,
-asamended, by adding theretc a new sectioh, designated
section eleven (ten) (féve)f relating to authorizing the
state . tax commissioner to promulgate legislative rules

relating to estimated perscnal income tax.

Be it:enapted by tge Legislature of West Virginia:

That article two, chapter si#ty-féur of the code of West
vVirginia, one thousand nine hundred thirty—one, as amended,
be amended by adding thereto a new secticn, designated
section eleven (ten) (five), to read as £ollows:

ARTICLE 2. EXECUTIVE AGENCY AUTHORIZATiON Tb éRdﬁULGATE

LEGISLATIVE RULES. |

§64-2-11(10}(5). State tax commissioner.

The legislative rules filed in the state register on the

twenty-eighth day QﬁNVSeptember, one thousand nine hundred

eighty-four relating ¢to the state tax commissioner
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(estimated personal income tax) are authorized.

NOTE: The purpose of this bill is to authorize the
state tax commissioner to promulgate legislative rules
relating to estimated perscnal income tax.

This section 1is new; therefore, strike-throughs and
underscoring have been omitted.
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{Introduced March6, 1985 : referred to the
. Committee on__ Finance with the direction that it )
1ater be referred to the Committee on
" the Judiciary.} ' | ' ' ;
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A BILL to amend article two, chapter sixty—fout of the code
6f "Wést Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, dJdesignated
,sedtiaﬁueleuén (ten) (five), relating toc authorizing the
state tax commissioner to promulgate legislative rules
relating to estimated personal income tax.

Be it enacted by the Legislature of West Virginia:

That article two, chapter sixty-four of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be. amended by adding thereto a new secticn, designated
section eleven (ten) (five), to read as follows:

ARTICLE 2. EXECUTIVE ~AGENCY AUTHORIZATION TO PROMULGATE

LEGISLATIVE RULES.

§64-2-311({10)(5). State tax commissioner.

The legislative rules filed in the state register on the
twenty-eighth day of September, one thousand nine hundred

eighty-four relating to the state tax commissioner
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NOTE: The pu;boséidf_fhié’_ 111" “is” 'to authorize the
state tax commissioher to promulgate legislative rules

relating tc estimated perscnal iaccme tax. =
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 This section is new; therefe
underscoring have been omitted

[

~] O




FILED
35 HAY 15 &% 9 44

-
G Ff.-i‘ [P

e - e f_;'i"; N
SLRETARY OF STATE

WEST VIRGINIA ADMINISTRATIVE REGULATIONS
STATE TAX DEPARTMENT

Chapter 11-10
Series XXI

Subject: ° Personal Income Tax -- Rules for filing
declarations of estimated personal income
tax, making installment payments of such
tax, imposition of interest and additions
te tax for noncompliance and providing
"safety zones" for when interest and

. additicns will not be impocsed.

4

Filed: May 15, 1985




Tl 0
Z,E')’fi /9 /{//fo"“ K”

STATE TAX DEDPARTIENT
EEGISLATIVESC

ot = FILED IN THE OFFICE OF
Series X3¥ 2/ & OFFICE OF

A.L%MESK%ANCFV

(1864) 2 o ICAITARY OF STATE N

| TRiS DATE /X R G- § 2
Subject: Personal Income Tax A&mngﬁaweLavagmn

Section 1. General.

1.01. Type of Regurasiions -- These regulatiocns are "legisla=-

tive rules! as defined in W. °
1.0z. Scope =~ These regulaticns are an explanaiion and
clarification of the W. Va. Income Tax Act (W. Va. Code Ch. 11,

Art. 21, Secs. 3-76).

gtions are issued under <he

L Ve, Code 1/~2)

1.03. Authority =-=- These re

authority of W. Va. Code (7 11, Art. 21.

and refiled in the afcresaid o

compliance with W. Va. Code §

1.05. Effective dazte ~- T&§Se’r3gUfEtTUnSbeCEm€_§ff§EfE§€_fﬁgg?;
o Juet 14,1965

1.06. C(Citation =-- These T&g

tions may be cited as: W. Va.

Leg. Reg. {(Perscnzal Inccme 11-1C, Series LI,

s ., page ' (1962).

SECTICN Z RESZRVED TOR FUTURE USEZ.




State Tax Department o
Leg. Reg. 11-1¢
Series XXI

Section 3.01

Section 3. Persons subject to tax.

3.01. Imposition of Tax. The West Virginia Perscnal Income

Tax Act Imposes a personal income tax on the West Virginia tax-
able income of every individual, estate, and trust for each
taxable year ending on and after January 1, 1961. The tax
imposed for taxable periods of less than a year shall be one-
twelfth of the tax for an entire year multiplied by the number of
renths elapsed from January 1, 1961,\pntil the end o¢f such tax-
zble pericd. (For rates, see sections ¢ and 44).

2.02. PZPartners and partnerships. A partnership is not sub-

ject to the perscnal income tax, although individuals carrying on
business as partners are liable for tax in their separzte capaci-
ties. (see section 58.02 as to filing of returns by partner-
ships}.
3.

03. Associations taxeble as corporations. A corporation is

not a taxable entity within the purview of the West Virginia

Perscnal Income Tax Act. An association, trust or other unincor-
porated organization which iIs taxable as a corporation for
federal income tax ?ﬁ?poses is not'subjédt to the peisonal inceme
tax.

3.04. Exempt trust and organizaticns. A2 +frust or other

unincorporated organization which by reasen of its purposes or

activities 1s exempt from federzl income tax is exempt from the

perscnal income tax, regardless of whether such organization is
subject to federzl income %fax on unrelzted business taxable

-

ncone,

e 3




State Tax Department
Leg. Reg. 1l1=-1¢C
Series XXI

Section 32.05

3.05. Cross references.

(a) For definitions o¢f west fvirginia taxable income of
resident individuals, see section 11 of thece regulations.

{(b) Forldefinition cf the West Virginia taxable income of
resident estates and trusts, see section 18 of these regulations.

(c) For definition of the West Virginia taxable income of
nenresident individuals, see section 31 of these regulations.

(d) Tor definition of the West Virginia taxable income of

nonresident estates and trusts, see section 38 of these regula-

tions.




State Tax Department
Leg. Reg. 11=-10
Series XXI

Section 4£.01

Section 4. Rate of Tax. Taxable years eﬁ@;ng prior to

January 1, 1963. .

4.01. Rate of tax op individuals. The perscnal income <%ax

imposed by the West Virginia Personal Income Tax Act (see section
3(a)) on the West Virginia taxable income of every individual not
a head of a household, and upon every estate and +rust shall be
six per centum of the federal income tax which would be imposed

on an identical amount of federal taxable income under subsection

(218

(2) of section 1 of the United States Internal Revenue Code of
1854.

£.02. Rate of tax on heads of households. The perscnal

inceme tax imposed by the West Virginia Perscnal Income Tax Act
on the Weét Virginia taxable income of every individual who is a
head of a household (see section ¢) shall be six per centum of
the federal income tax which would be imposed upon an identical
ameunt ©f federal taxable income under subsection (b) of section
1 of the United States Internal Revenue Code of 1954.

4.03. Rates of tax in case of joint return or return of sur-

viving spouse. The personal Income tax imposed by the West

Virginia Personal Income Tax Act (see section 3(a)) on the West

' Virginia <taxable income of a husband and wife filing a jeint

return shall be six per centum of twice the tax which would be
imposed upon half the identical amount of federal taxable income
under subsection (z2) of secticn 1 of the

mevenue Ccde 0f 1854. The return of an individuzl who is




State Tax Department
Leg. Reg. 11-10
Series XXI

Section 4.04

entitled to file his federal income tax return for the taxable

vear as a surviving spouse shall be treated as a joint return of

a2 husband and wife.

4.04. Effective date. The personal income tax rate pre-

scribed by the preceding subsections of <this section shall be
given effect only in determining the rate of tax imposed for

tazxable years or portions thereof ending prior to January 1,

1563, - : e L e




State Tax Department o

Leg. Reg. 11-10
Series XXI

Section 42.01
Rate of Taywx.

Section 4A. Taxable yvears beginning on or after

Janvarv 1. 1963,

£2.01. Rate of tax on individuals and heads of household.

(2) The perscnal 1ncome tax imposed by the West Virginia
Personal Income Tax Act (see section 3{a})) on the west Vlrgﬂnia

taxable income of every 1nd1v1dual everv individual who is a2

head of a household in the determination of his federal income

tax Ior the taxable year, and every estate and trust shall be

determined in accordance with the following takle;
Schedule I - Individuals znd Heads of Housebolds

Not over $2,000 1.2% of the taxable income

. Over--

But not over-- of excess over--

§ 2,000 - s 4,000 . 8 22.00, plus 1.3% - s 2,000
$ 4,000 - 35 5,000 . S 50.00, plus 1.6% =~ s 4,000
S 6,000 - S5 8,000 . 5 82.00, plus 1.8% - $ 6,000
S5 8,000 - S 10,000 . § 118.00, plus 2.0% - s g,000
$ 10,000 =5 12,000 - 5 158.00, plus 2.3% - s 10,000
$ 12,000 =~ 5 142,000 . 5 204.00, plus 2.8% - & 12,000,
s _‘,uOO - § 16,000 - 8§ 236.00, plus 2.8% - & 4,000
5 16,000 - 3 18,000 . . . . 5 312.00, plus 3.0% - S 16,000
s 18,000 - 5 20,000 . . . - % 372.00, plus 3.1% = § 18,000
§ 20,000 - s 22,000 . . . . $ 434.00, plus 3.4% - 3 20,600
$ 22,000 - 35 26,000 . . . - 5 502.00, plus 3.5% - & 22,000
§ 26,000 - $ 32,000 . . . . 8§ 642.00, plus 3.7% - & 26,000
$ 32,000 -~ 5 38,000 . . . . 5 864.00, plus 3.9%¥ - & 32,000
£ 38,000 - 8§ az4,000 . . . . $1,098.0C, plus 4.1% - & 38,000
$ 44,000 = 35 50,000 $1,344.00, plus £.3% = S 44,000
$ 50,000 =~ $ 60,000 . . . 51,602.00, plus £4.5% - $ 50,000
§ 60,000 - s 70,000 . . . $2,052.00, plus 4.7% =~ & 60,000
5 70,000 - £ 80,000 . . . $2,522.00, plus 4.9% - ¢ 70,000
S 80,000 =~ § 90,000 $3,012.00, plus 5.0 - & 80,000
$ 80,000 - $100,000 £3,512.0C, plus 5.2% - s 90,000
100,000 - £150,000 $4,032.00, plus 5.3% - g1 0C,c00C
£l50,000 -~ 8200,000 $6,682.00, plus 5.4% - S$1i50,000
£200,000 . coe $9,382.00, plus 5.3% - SZO0,000



State Tax Department
Leg. Reg. 1l1-10 .
Series XXI , . o

Secticn 24.01(b)

(b) Rate of tax in case of joint return o¢r return of sur-
viving spouse. The peréonal income tax imposed by the West
Virginia Personal Income TaxXx Act (see section 3(a)) on the West
Vifginia taxéble income of a husband and wife filing a Joint
return fer the taxable vyear and the return of an individual

-entitled to file a federal income tax return for the taxable

year, as a surviving spouse, shall be determined in accordance

with the following table:

Schedule II - Joint Return or Filing as the Surviving Spouse
Wot over 54,000 . . . . . . . . o . . 1.2% of the tazxaeble income
Over-- But not over-- of excess over--
S 4,000 - § 8,000 . $ 48.00, plus 1.3% - § 4,000
5 8,000 - 8 12,000 . $ 100.00, plus 1.6% - § 8,000
$ 12,000 =~ s 16,000 . . 8 164.00, plus 1.8% - § 12,000
5 16,000 - 5 20,000 . . 5 238.00, plus 2.0% =~ § 1£,000
$ 20,000 - 3 24,000 . - . 8 316.00, plus 2.3% =~ S 20,000
S 24,000 - S 28,000 . . 8 408.00, plus 2.8% = S 24,000
5 28,000 - '3 32,000 . . . . B 512.00, plus 2.8% - S 28,000
s 32,000 - § 36,000 . . . . 5 524.00, pius 3.0% - § 32,000 -
S 36,000 - 8 40,000 . . . . 8 744.00, pilus 3.1% - S5 35,000
$ 40,000 - S 44,000 . . . . 8 868.00, plus 3.4% = § 40,000
S 44,000 -~ s 52,000 . . . § 1,004.00, plus 3.5% - & 44,000
$ 52,000 =~ 8 64,000 . . $ 1,284.00, plus 3.7% - S 52,000
$ 64,000 - & 76,000 . . $ 1,728.00, pius 3.8% - S 64,000
s 76,000 - S 88,000 . S 2,186.00, plus 4.1% - S 76,000
$ 88,000 - 8100,000 S 2,688.00, plus 4.3% =~ § 88,000
$100,000 = $120,000 . . . $ 3,204.00, plus 4.5% - $100,000
$120,000 - $140,000 . . . $ 4,104.C00, plus 4.7% = $120,000
$140,000 =~ 160,000 . . . $ 5,044.00, plus 4.9% - $140,000
§150,000 - §180,000 $ 6,024.00, plus 5.0% - 8$160,000
§180,000 =~ 8200C,000 § 7,024.00, plus 5.2% - $180,000
S200,000 - 8300,000 . . . . § B,064.00, plus 5.3% - $20C,000
$3C00,000 = 3400,000 . . . . §813,364.00, plus 3.4% - S$300,000
54002, 000 e e e e $18,764.00, plus 5.5% =~ $400,000




State Tax Department
Leg. Reg. 11-10
Series XXI

Secticn 424.01(c¢)

(c) Effective date. The perscnal income tax rate pre-

scribed by the preceding subsections of this section shall be
given effect in determining the rate of <zx imposed for all
taxable years or portions ‘thereof beginning on or after

January 1, 1863.
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State Tax Department
Leg. Reg. 11-10 ‘
Series XXI

Section 4R.01

Section 4B. Effect of Rate Changes During a Taxable Vear.

-

4B.01 If the rate of personal income tax impocsed by the West
Virginia Personal‘lncome Tax Act is changed to become effective
after December 31, 1%62, and if a taxpayver subject to the West
Virginia Perscnal Income Tax Act has a taxable year which
. includes the effective date of the change (unless that date is
the first day of his taxable vear), then the fellowing rules
shall be observed in computing such taxpaver's rate of tax: (1)
tentative taxes shall be computed by zpplying the rate for the
perieod bafore the effective date of the change, and the rate for
the period on and after such date, to the taxable inceome for the
entire taxable year; and (2) the tax for such taxable year.shall
be the sum cof that proporticn of each tentative tax which +the
number ¢f days in each period bears to the number of days in the

taxable year.




State Tax Department
Leg. Reg. 11-10
Series XA{I -

Section 5.01

Section 5. Optional tax for certain resident individuals.

5.01. General. Optional tax tables have been promulgated
which enable resident individuals who meet the conditions of this
regulation to compute their taxes on the.basis of their federal
adjusted gross income. By utilizing the optional tax tables, the
taxpayer may eliminate the computations involved in arriving at
west Virginia taxable income.

5.02. Tables. The f&%%ewéﬁéEprtional tax tzbles show the

amounts oI tax due to the nearest dellar. 5}L-i%y{7dﬁ./§f




State Tax Department
Leg. Reg. 11-10
Series XXI

Section 5.02
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Section 5.02
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State Tax Department
Leg. Reg. 11-10
Series XXI

T T Section 5.03

5.03. Conditions for optiocnal computatibn. The optional tax

tables may be used only if the folloéing conditions are satisfied
by the taxpayer, or by both husband and wife whosenﬁgderal income
tax is determined cn a jﬁint féﬁurn:

{a) The taxpayver has elected to use the standard deduc+ion
~for federal income tax purposes or to pay the federal opticnal
tax.

{b) The taxpayer hés .no. items of income or deduction
described in section 12(b) or (d) as an individual, as a partner,
or as a benéficiary of an estate or trust.

(¢) The taxpayer's federal inceme tax is not reduced by

opératiohé_of:
(1) The federzl alternative tax on long term capital
gains, or
(2) A federal provision which has the effect of taxing
income ¢f the taxable year as if it were partly or
wholly income of a prior taxable year.

(d) A taxpayver who elects to use the opticnal tax tables
must Ifile his return on the West Virginia short form and must
have gross income of less than $10,000.

(¢) In order tc qualify to use the shori form and optiocnal
tax tables, the taxpaver must not

{1) £file for a taxable periocd other than the calendar

year,
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(2) be a resident for only part of the calendar year,

(2) have a spouse who files a separate West Virginia
return,

(¢) claim an exclusion for sick>pay,

(5) claim a deduction for employee business expenses
on his federal return,

(6} have income which is exempt from federal inceme
tax but is éubject to West Virginia income tax,

{7} have income which is exempt from Wwest Virginie
income tax but is subject to federel income tax,

(8) file an estimated tax return,

(9) itemize deductions, in lieu of standard deduétion,

(10) <claim a credit for business and occupation %ax or
transportation privilege tax,

(1¥y claim a2 credit for income tax imposed for the
taxable year Dby zanother state or by the District
of Columbia,

(L2) <£file his return as the surviving spouse.

Manner of election. By electing to file <the West

Virginia short form, the taxpayer becomes eligible to use the

optional tax table. 2 taxpayer may use the short form if he

/
meets the following conditions:

wn
n

If the taxpayer's total income (o, if,nmrried,(the

totzl income of husband and wife) consists only of

zlaries, interest and dividends, and
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(b} The total amount of interest ang dividends does not

exceed $200, and

(c) The taxpayer claims the 10% standard deduction, and

(d) If the taxpaver is married and.filed a joint federal
return, he may alsc file a joint West Virginia income tax return
on the West Virginia short form.

5.05." Husband and wife computing West Virginia taxes sepa-

rately. {Reserved).

23]

R
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Section 6. Accounting Periods and Methods.

-

6.01. Accounting Periods. & taxpayer's taxable year under

these regulations shall be the same as his +*axable vear for
federal tax pﬁrposes. _

AN
€.02. Change of Accounting Periods. 1If a taxpayer's taxable

vear is changed for federal income tax purposes, his taxable year
for purpeses of these regulaticns shall ke similarly changed. 1If
a taxable year of less than twelve months results from a change
cf taxable year, the West Virginia standard deduction, the west
Virginia personal exempticns, and the credits allowed under
section eight (8) cf the West Virginia Income Tax Act shall be
prorated to reflect the portion of the year which is .being
covered by the return being filed due to the change of accounting
pericds.

€.03. Accounting Methods. A taxpayer's method of accounting

for wWest Virginia tax purposes shall be the same z2s that used for'
federal tax purpeses. In the absence of any method for federal
tax purposes, his taxable income for West Virginia tax purposes
shall be com?uted under 2z method which will clearly reflect
income.

£€.04. Change of Accounting Methods.

(a) If a taxpayer's method of accounting is changed for
federal fax purpceses, his method cf accounting shall be similarly

charnced for West Virginia tax purposes.
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(b} If a taxpayer's method of acccﬁnting is changed, other
than from an accrual te an installmeﬁt method, any additional tax
which results from adjustments determined tc be necessary sclely
by reason ¢of the change shall not be greater than if such adjust-
ments were ratably allocated and included for the taxable year of
' the change and the preceding taxable years, not in excess of +wo,
during which the taxpayer used <the method of accounting from
which the change is made.

(c) If a taxpaver's method of'accounting is changed from an
accrual to an installment method, any additional tax for the year
of such change of method and for any subseguent vear which ig
attributable to the receipt of instzilment payments pfoperly
accrued in a prior year shall be reduced by the portion of tax
for any prior taxable year attributable +o the accrual of such

installment pavments.
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Sectiocn 7. Resident and nenresident defined.

-~

7.01. Résident individual.

(2) General. 2an individual may be a resident of West
Virginia for income tax purpcses, and be'taxable as a resident,
even though he would not be deemed a resident for other purposes.
As used in these regulations, the term "resident individualv
includes

(1) all‘persons domiciled in this state, subject to

the exceptions set forth in paragrarh (b) below,

(2) any individual, other than a member of the Armed
Forces of the United States, who is not domiciled
in this state but whe maintains a permanent place
of abode in this state and spends in the aggregate
more than 183 days of the taxable vear In this
state.
(b} Certain persons not deemed residents although domiciled
in West Virginia. Any person domiciled in West Virginia is =

resident for income tax purposes Ifor a specific taxable vear,

unless for that year he satisfies all three of the following

cenditicns:

(1) he maintains no permanent place ¢f abode in this state,
(2) he maintains a permanent place of abode elsewhere, angd
{3} he spends in the aggregate nct more than 20 days of the

taxable vear in this state. TFor example, zn indivi-
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dual, although retaining his West Virginia domi-
cile, may maintain ﬁis only permanent place of
abode In New York. As leng as he continues to
meet all three of the conditions stated above, he
will be a nonresident of West Virginia for income
tax purposes. However, if for any taxable vear he
fails to meet any one of these three conditions,
he 1s subject to West Virginia income tax as a
resident for that vear. Where an individual
domiciled in West Virginia claims to be a nonresi-
dent for any taxable year, the burden is upon him
to show that gdQuring that vear he satisfied all
three of the conditions above set forth.
(c) Rules for days within and without the state. In count-
ing the number of days spent within and without the state,

presence within the state for any part of a calendar day consti-

tutes a day spent w:.thln the state exceot t.bat such presence
within the state may be disregarded if it is solely for the
purpose cof boarding a plane, train or bus for travel to a desti-
nation outside of the state, or while traveling by motor, plane
or train through the state te a destination outside the state.
Any person domiciled cutside this state who maintains a permanent
place of abede within this state during azny taxzble vear angd
claimg to be a nonresident "must keep and have available for

examination by the Tax Commissicner adeguate records to substan-
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tiate the fact that he did net spend more than 183 days of such

-

taxzble vear within the state.

{d) Domicile. Domicle, in general, is the place which an
individual intends to be his permanent home; the place to which
he intends to return whenever he may be absent.

(1) A domicile once established continues until the
person in cguestion moves to a new location with
the bona fide intention of making his fixed and
permanent 'home thare. Ne <change o¢f domicile
results from a removal to & new locaticn if the
intention is to remain there only for a limited
time; this rule applies even though the individual
maf have sold or disposed of his former home. The
burden is upcn any person asserting a change of
domicile to show that the necessary intention‘
existed. In determining an individual's intention
in this regard, his declarations will be given due
weight, Dbut they will not be conclusive if <they
are contradicted by nis conduct. The fact that a
person registers and votes in one place is impor-
tant but not necessarily determinétive, espeéially
i1f the facts indicate that he did this merely to
escape taxation in some other jurisdiction.

(2} Domicile 1is not dependent on citizenship. TFor

example, an alien who has permanently established
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his home in West Virginia is demiciled in this
state regardliess of whether he has become a United
States citizen or has applied for citizenship.

However, a United sStates citizen will not orgdi-

narily be deemed to have changed his domicile by

" going to a foreign country unless it is clearly

shown that he intends tc remain there permanently.
Feor example{ a United States citizen domiciled in
West Virginia, who goes abroad because of an
assignment by his employer or for study, research
or recreation, does not lose his West Virginia
domicile wunless it is 'clearly shown that he
intends to remain abroad premanently and not to
return.

A person <an have cnly one domicile. If he has
twe or more homes, his domicile is at the one
which he regards and uses as his principal ang
permanent home. In determining his intention in
the matter, the length of time customarily spent
at each location is important but not necessarily
conclusive. As pointed out above, a person who
maintains a permanent place of abode in this state
and spends more than 183 days of the taxable year
in this state is texable as a resident regardless

of nis domicile.
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{(4) Ordinarily a wife's domicile follows that of her
husband. Likewise a child's domicile ordinarily
felicows that of his father, or of his mother after
the father's death, until he reaches the age of
self-support and actually establishes his own
separate domicile. '

(¢} Permaznent place of abode. A permanent place of abode
means a dwelling place pérmanently maintained by the taxpaver,
whether or'not“OWn'd Py him, and will generally include a dwell-
ing place owned or lezsed by his or her spouse. However, a mere
camp or cottage, which is suitable and used only for vacations,
is not a permanent place of abode. Alsoc, a place of-abode,
whether iﬁ this state or elsewhere, is not deemed permanent if it
is maintained only during a temporary stay for the accomplishment
of a particular purpose. Thus, an individual domiciled irn an
other state may be assigned to his employer's West Virginia
office for =z Zfixed and limited period, after which he is to
return tec his permanent location. If such an individﬁal takes an
apartment in West Virginia during this period, he will not be
deemed z resident, even though he spends more than 183 days of
' +the taxable year in West Virginia, because his place of abode
here iIs..not permanent. He will, of course, be taxable as a
nonresident on his income from West Virginia sources, including
nhis salary or other compensation Icor services performed in West

Virginia. However, if his ass

[

gnment to his emplover's West
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Virginia office is not for a fixed or limited period, but is for
an indefinite periocd, his West Virginia apartment will be deened
a permanent place o¢f abode and he will be a resident for tax
Purposes if he spends more than 183 days of the year in West
virginia.

(1) In the case of a person domiciled in West
Virginia, the maintenance of a permanent place cof
abode in this state is alcone sufficient to make
him a resident for tax purposes, even though he
remains outside the state for the entire year; the
183-day rule applies conly to taxpayers who are not

‘domiciled in west Virginia.

7.02. Nonresident individual. For income tax purpeses, a
nonresident individual is anyone who is not a resident as defined
in subsection (a) of thié;iéguiétioh.' Excepgrwheié ££ese regqula~
tions specifically provide ctherwise, all references to nonresi-
dents are egually applicable to nonresident aliens.

7.03. Resident estate or trust. A resident estate or trust

is

{(a) The estate of a decedent who at his death was domiciled
in this state;

(b) a trust created by will of a decedent who at his death
was demiciled in this state; or

(¢} a trust created by, or consisting of property of, a

person domiciled in this state. -
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Example 1. A, who is domiciled in Canada, creates a
trust with the X Trust‘ Company in <Charleston, as
trustee. The corpus of the trust consists of securi-
ties cof American corporaticns, which are actively
traded by the trustee on the several Stock Exchanges
and consists of rental property located within <this
State. The beneficiaries of the trust are all West
Virginia residents. Regardless of whether the frust is
‘held to be a2 resident of the United States for federal
income <tTax purposes, 1t 1s, for West Virginia income
Tax purpceses, a nonresident trust.

Example 2. A, who is a domiciliary of west Viiginia,
creates a trust with the Y Trust Company in Pittsburgh,
Pennsylvania, as trustee. The trust corpus consists of
West Virginia rental property and Pennsylvania rental
property. The ©Dpeneficiaries of the <{rust are all
Pennsylvania residents. The trust, for West Virginia

income tax purposes, 1s a resident trust.

7.04. Nonresident estate or trust. A nonresident estate or

trust is an estate or trust which is not a resident estate or
trust as defined in subsection 7.03 of this regulation.

7.05. Cross referernce. Tor effect of change of an indivi-

dual's resident status, sese sectiocn 54.
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Section 8. C(Credits against tax.

- -, - . - .
7 8.01. Business and occupation tax credit.

(a) 1If the taxpayer is subject to the business and occupa-
tion tax imposed by West Virginia Code ch..ll, art. 13, he may be
entitled to a tax credit against his West Virginia income tax.
However, the amount of the credit shall not exceed the amount of
income tax attributable to West Vifginia taxable income derived
from the business or activity subjected to such other tax. If
The WwWest Virgiﬁia taxable inceme of the taxpayer includes income
irom = parﬁnership, estate, trust or a subchapier S corporation,
a part of any business and occupation tax liability of the part~
nership, estate, trust or subchapter s corporation shall be
allowed, in computing the credit, in an amount proportionate +o
the income of such partnership, estate, trust or subchapter §
cerperation, which is included in the <taxpayer's west Virginia
tzxable income.

{1) The credit shall be limited to the smallest of the

following:
™~ The amount ¢f business znd occupation tax imposed;
or

the amount of West Virgiﬁia income tax Eefore
credits; or

- the amount of West Virginia income tax imposed on
income from the pusiness subject to the business

occupation tax.

(8]

gn

3]
"
H

)

1

03
|
|
|
|
|
i



State Tax Department
Leg. Reg. 11-10
Series XXI . L i S

Section 8.01(b)

(2) The last limitation is placed upon the amount of
the credit to precléde exempting Ifrom personal
income tax such of the taxpayer's income as is not
derived from a business subject to business and
occupation tax. Stated another way, the credit
for business and occupaticn tax cannot cffset the
income tax imposed on income derived from sources

- which are not subject to business and occupation
tax. ' CT R -

(2) There can be no credit against perscnzl income %ax

for business and occupation tax imposed on a

“business which operated at a loss, because no
income from a business which operates at a loss
enters into & taxpayer's West Virginia taxable
income. Likewisé, ﬁhére can be no crédit against
personal income tax for business and occupation
tax impeosed, _unless _the West Virginia taxable
inceme of a taxpayer includes business income.
The West Virginia taxable income of a taxpayer is
determined by offsetting business losses against
business gairns.

{b)} Who may claim the credit. The credit is allowable to

taxpavers engaged in activities subject to the business and occu-

pation tax in their capacities as proprietors, members of pari-
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and stockholders of corperations, if and only if, they elected to
be taxed under Subchapter S of theplnternal Revenue Code. The
credit allowed these taxpayers is based on their share of the
buéineéshéﬁd occupatidn tax impésed ahd is limiﬁéd ﬁo the amount
of pérsonal income tax imposed on business income of the proprie~
' torship, partnership, Subchapter S corporation, estate or trust.
Szlaries that are not, in fact, part of the distributive share of

the partnership income, (for example, salaries guaranteed to

riner

n

m

o} _by the articles of partnership), and salaries paid teo
gtockholders of Subchapter S corporations, are nct income of
parnerships or Subchapter S corporations for the purpose of
computing the credizt.
Example 1. The taxpayer is engaged in a sole proprie-
torship which is subject to the business and occupation
tax.- The amount of business and occupation tax liabil-
ity impesed for the taxable year was $75.00. The
taxpayer's net income from the business was $12,000.
He received no other income during the year. The
taxpayer filed a jecint return and claimed the standard
deduction and five (5) exemptions. Therefore, his West
Virginia income tax before credits would be $150.00.
The business and occupaticn tax credit is limited to
£75.00, the .zmount of business and occupation tax

imposed. o
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Example 2. Assume the same facts as in example 1
except that the amount of'business and occupation tax
imposed was $300.00. The West Virginia income tax
before credits is $100.00, therefore, the business and

occupation tax credit is 11m1ted to $100 OO the amount

of income tax befbre cred;ts.

Example 3. The taxpayer was engaged in a business
(partnership) subject to the business and occupation
tax. FHis share of the distributive profits was §8,00¢C,
and his share of the business and occupation tax liae-

bility was $400.00. In addition teo his business

“income, the taxpaver received a salary of 54,000.00

from a local bank; therefore, his total income for the
taxable year was $12,000.00. Using the standard deduc-
tién and five (5) exemptions, the West Virginia income.
Cax liability before credits would be $100.00. The
business and occupation tax credit is limited +to
$66.67, the amount of income tax imposed on income from

the business subject tc the business and occupation tax

credit.
(c¢) The taxpayer's business and occupation tax credit is
determlned by the completion of the fe%%&wiﬁ%’écheduledLﬁv

A Lo
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Secticn 8.01(4)

(d) No credit shall be allowed against the West Virginia
income tax unless the West virginia’taxable income of a taxpayer
includes positive amounts of income from a business subject to
the business and occupation  tax. In computing the business
income for purposes of applying the ratio of income from busi-
ness, subject to the business and cccupation tax to the +total
West Virginia adjusted gross income for determining the limita=-
tion of c¢credit; business losses'must be c¢ffset against business
gains to reflect the positive amount of business income, subject
to business and occupation tax §n west Virginia taxable income.
The purpose of the business and occupation tax credit is o avoid
the Imposition of income tax, and not to relieve the taxpayer
Irom the imposition of income tax on income not subject to the
businéss and occupation tax that would otherwise have been im-
pcsed in the absence of business activity.

Example 1. Taxpayer is encaged in a business subject‘
to the Dbusiness and occupation tax. Business and
occupation tax in the amount of $500.00 was imposed on
gross receipts of $40,000.00. His business operated at
& loss of $101000.00. The taxpayer had income, from a
source other than his business, in the amount of
$30,000.00 for the taxable year. This taxpayer is not
entitled to a2 business and occupation tax credit on his
personal income tax return, for his West Virginia

taxable income does not include & positive amount of
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income from business subject to the business and occu=-
paticn tax.

Example 2. The taxpayer is engaged in two businesses,
grocery and rental, which are subject to business and
occupation <tax. His grocery business operated at a
$5,000.00 loss and had business and occupation tax in

the amount of $107.50 imposed on it. His rental busi-

_neSé"ﬂé&‘igf inéame of'Eé,ooo"EHd héd bﬁsinééé—éﬁd

cccupation tax in the amount of $350.C0 imposed on it.

Also, he received a salary of $6,000.00 from a local
bank. Assuning no modifications or adjustments, the
taxpayer has West Virginia a;djusted gross income of
$6,000.0C. Thé taxpé}éf isrisiﬁéie and claims the
standard deductions; therefore, his West Virginia
income tax liability before credits is $60.80. He is
not entitled to a business and occupation tax credit on

his West Virginia personal income tax return, for his

. West Virginia taxable income does not include a posi-

tive amount of income from business subject to_ the

business and occupation tax. See the—feollowind

schedu®e. e i <
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State Tax Department. s
Leg. Reg. 11-10
Series XXI

Section 8.01(e)

(e) In case the West Virginia taxable income of a taxpayer
includes income from a partnership, éstate, trust or a subchapter
S corboratlon, a part of any ?g;ipgss gpdﬁoccupatlcn tax liabil-
1ty of the pér;nershlp estate, trust or corporation shall be
allowed to the taxpayer, in computing the business and occupation
"tax credit, in an amount proportlonate to the income of such
partnership, estate, trust or corporation, which is included in
the taxpayer's West Vi*gin;a taxaﬁle income.

Example 1. A and B c¢perated the AR partnership, which

was subject to business and occupation tax. The part-

nership had SiS0.00 business and occupation tax imposed .
- on $40,000.00 of gross receipts. Each partner{s‘dis—

tributable net profit was $10,000.00. This $10,000.00

constituted the sole source of lncome tc & However, B

had income from a source cother than a business sub;ect.
to business and occupation tax, as follows: $5,000.0¢0
salary from XYZ National Bank. Both partners filegd
jeint returns, claiming the standard deduction of

$1,000. OO and each partner had flve exemptlons

Assumlng no modlflcatlons or other adjustments for
these partners, the total credit for business ang
occupation tax imposed for Partner A would be $74.00
and for Partner B, $75.00. Please see the follewing .
completed schedules for a determination of eacen

partner's business and occupation tax credit. s~ 4§y¢ycﬁ; “

D
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State Tax Department ' . ’
Leg. Reg. 11-10

Series XXI

(1)

(2)

{2)

Sectiocn 8.01(e)

Partner A's total credit is limited to the amount
of West Virginia inco&e tax Iimposed on the income
derived from the business which was subject to the
business and occupaticn tax.

Partner B's total credit is limited t¢ the amount
of business and occupaticn tax imposed on the
business from which the income was derived, and is
limited to the poftion of the income tax imposed
which 1is éttributable to West Virginia taxable
inceme derived by the taxpaver from the business

or occupation which was subject to the business

‘and occupation tax.

A and B are entitled to a part ¢f the business and
occupation tax liability imposed on the partner-
ship in propertion to the income of the partner-
ship included in each partner's West Virginia
taxable income. Since each partner received 50Y%
of the distributable net profit, each partner was
entitied to use 50¥% of the business and occupaticn
tax liability of the partnership in computing his
total <c¢redit for rusiness and occupation +tax;
therefcre, each partner's share of the business
and 6ccupation tax lizbility to be used as a
limiting factor in the computaticn of the credit

is $75.00. T T




State Tax Department
Leg. Reg. 11=10 .
Series XXI -

Secticn 8.01(f)

(f) In determining the income from a business cor occupaticn
which is subject to the business and cccupation tax, the net
income, from such business or occupation, as reported in federal
adjusted gross income without reference to the component items of
income from the business or occupation, shall be considered prima
facie evidence of the income of the subject business. For pur-
peses of determining net income, gross income may include, but is
not limited to: gross income from sales, interest income, bad
debt'recoverieé} rents and royalties, earned discounts and mis-
cellaneous‘incbme.

(1) Salaries which have been deducted as a business
. expense for Iederal income tax purpcses, in deter-
mining net income from the business or cccupation
subject to the business and occupation tax, shall
not thereafter be included as income from the
business in determining the individual's business

and occupation tax credit.

(g) DPartnerships. In determining the income from a part-

nership which is subject tec the business and occupation tax, the
salaries paid to the partners which are not considered a draw
against the distributive share of profits shall be deducted in

rriving at the net income of the partnership; and such salaries

u

shall not be included in the basis for computing the business and

9]
(@]
0

uapation tax credit of the individual partner. If the salary

is not & guaranteed salary, provided in the articles of partner-
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Section 8.01(h)

ship, the Income Tax Division will accept as prima facie evidence
that the salary is considered a dra; against distributive share
of profits; therefcre, the salary will be allowed in the basis
for computing the business and occupation tax credit of +the
individual partner.

(h) Subchapter s cerperation. In determing the income from

& subchapter S corperation which is subject tc the business ang
occupation tax, salaries péid,to;stockholders shall be deducted
in arrivingrat the net income of said corporation. The taxpaver,
who is & stecckhelder and receives a salary from such corporation,
is not permitted to use said salary in the computation of his
business and occupation tax credit on his West Virginia pérsonal
income tax return, for such salaries are not income of a sub-
chapter S corporation (as reguired by West Virginia Code ch. 11,
art. 21, sec. 8) buf are eXpenses ¢f a coiporaticn deductible in
arriving at the net income of such corpeoration.
Example 1. Mr. X is a stockholder in a subchapter S
corporaticon and is alsc an emplovee of the cbrporation.
Mr. X receives a salary of $6,000.00 from the corpecra-
tien. At the end of thé corporation's taxable vear,
Mr. X receives $2,000.00 as his distributive share of
profits from the corporation. In computing his busi-
ness and occupation tax credit on his West Virginia

perscnal income Tax return, Mr. X is permitted to use

only his distributive share of profits ($2,000) as his

basis. , , -
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Leg. Reg. 11-10
Series XXI :

Section 8.02

8.02. Transportation Privilege Tax Credit. The  preceding

regulation (Reg. 8.0l1) is equally 'applica.ble to the transpor-
tation privilege tax credit; therefore, no lengthy regulaticon in
regard to transportation privilege tax credit is presented.

8.03. Federzl credits not allowed. The credits against

" income tax alleowed by the federal government; such as, retirement

income credit, any dividends received credit, etc., are not

b

lowable credits against the West Virginia perscnal income tax.

West Virginia all

O

ws credits against income tax only for:
{a) West Virginia income taxes withheld (Reg. §73),
{b) West Virginia estimated taxes paid (Reg. §535),
(c) Business and occupation tax imposed (Reg. §8),
{d) Transportation privilege tax imposed (Reg. §8),

(e) Income taxes paid another state (Reg. §20), and

(f) Income tzxes paid state of residence (Reg. §40).
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Section .01

Section 8. Meaning of terms.

-

¢.01. Any term used in the West Virginia Personal Income Tax
Act and these regulations shall have the same meaning as when
used in a comparable context in the lawé of the United States
relating to income taxes, unless a different meaning is clearly
required. Any reference in the West Virginia Income Tax Act and
these regulations to the laws of the United States shall mean the
provision of the Internal Revenﬁe Code.of 1954, as amended, and

- -

such other.proﬁisions of the laws of the United States as relate
tc the determination of income for federal income tax purposes.
All zamendments made to the laws of the United States pricr to
January 1, 1963, shall be given effect 'in determining the taxes
imposed 'by the West Virginia Income Tax Act for the tax period
beginning January 1, 1962, and thereafter. No amendment made to
the laws of the United States relating to income taxes on or
after January 1, 1%63, shall be given effect.
Example: If orn December 6, 1963, Congress passed a law
making workmen's compensation benefits subject to federal
income tax, the law will have no affect on the West Virginia
Income Tax Act; for no amendment made to the laws of the
United States on or after January 1, 1963, shall be given

effect. ' B
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Section 11.01

Section 11. West Virginia tzxable income of a resident indi-

vidual.
11.01. General. The tax rates specified in sections 4 and 4a
"of these regulations are applied against +the taxpayer's Wwest
Virginia taxable inceome. The taxpayer's federal adjusted gress
income is the actual starting point each vear for cemputing the
West Virginia taxable income on which his wWest Viigiﬁia tax is

>

based. The West Virginies taxable income of a resident individual
means his federal adjusted gross income with the medifications
stated in section 12 of these regulations, less his west Virginia
standard or itemized deduction and perscnal exemption.

11.02. West Virginia taxable income of husbznd and wife.

(2) If a husband and wife filefseparate federal returns for
& particular year, they must alsc file separate West Virginia
returns for that year. |

(b) If a husband and wife file a joint fedéral income tax

return for a particular year, or if neither files a federal

return: - T

(1} They may file a joint West Virginia income tax
return, or
(2) They may file separate West Virginiz inceme tax

returns.



State Tax Department
Leg. Reg. 11-10
Series XXI

Section 11.02({c)

(¢} If both spouses are residents of West Virginia and
, -

chcose to file separate West Virginia returns, each must deter-
mine his or her West Virginia income, exemptions, and itemizegd
deductions, as if his or her total federal income, exemptions,
and‘itemized deductions had been dJdetermined separately; if the
standard deduction is claimed in this case, it must not exceed
10% of the aggregate of their separate West Virginia +total
incomes or $1,000, whichever. is iess, but mzy be taken by either
or divided in such portioné as they may chocse.

11.03. West Virginia taxable income of husband and wife having

di

y

ferent resident status. Irrespective o¢f the preovisions of

subsection 3 above, if either the husband or vife is a resident
of West Virginia and the other is a nonresident, they must file
separate West Virginia returns unless they

(2) file a joint federal return and

(b) elect to file & Jjoint state return computing their
joint West Virginia taxable income as if both spouses were resi-
dents of West virginia. This option applies only in those cases
where one spouse was 2 resident cf West Virginia for the entire
taxable year and the other spouse was 2z nonresident for the
entire taxable year. This option does not apply in cases where
either the husband or wife separately changed his or her resi-
dence during the taxable year. (For change of resgsident status

during the year, see Reg. 54.)
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Secticen 12.01

Section 12. West Virginia adjusted gross income of a resident

individual.

12.01. General. The West Virginia adjusted gross income of =
resident individual means his federal adjusted gross inceme with
certain modifications. These modifications relate to items which
are treated differently under the West Virginia Personal Income
Tax Act than under the United States Internal Revenue Code of
1954. cSecticn ;2.03 below lists the modifications which increase
West Virginia adjusted gross income in comparison with federal
adjusted gross income, while section 12.04 below 1ists the modi-
fication items which in such comparison reduce the West Virginia
adjusted gross income. Wwhen the net amoﬁnt of applicable ﬁodifi-
cations 1s zdded to cor subtracted from federal adjusted gross
income, the result is the taxpayer's West Virginia adjusted gross
incone. It should be 7ﬂbtea, that in certain instances the
federal tax is computed by use cf the alternative capital gains
tax or by allocating 2ll or part of specific income items
received in one year to one or more preceding vears. Adjustments
of‘this variety affect the computation of the federal tax itself
rather than the amount of federal adjusted gross income report-
able for the taxable year and are to be disregarded in computing
a taxpayer's West Virginia adjusted gross income or West Virginia
Tax.

12.02. Deprecizticn. West Virginia follows the federal rules

epreciation; therefore, the depreciation of property for

O
oY
(o))
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ToTTo T T mingaction 12.03

federal income tax purposes by methods ﬁermitted under the laws
of the United States relating to the’determination 0f income will
be reflected automatically in West Virginia adjusted gross
inéome, without modification, to the extent reflected in the
taxXpayer's federal adjusted gross income.

12.03. Modifications increasing federal adijusted gross income.

The following items are to be added +o federal adjusted gross

income in arriving at West Virginié adjusﬁed-grosé income of a
resident'individual: : - o

{(2) Interest income on opligations of any state, other than

obligations of the State of West Virginia, or of a political

subdivision of any other stazte, unless created by compact or

agreement to which West Virginia is a party. The amount to be

added to federal adjusted gross income is the gross amount of

uch Interest, without reduction for incidental exXpenses incurred

by the taxpayer; such as, custcdian fees, investment advisory

fees, or similar expenses,

Example: The gross amount of interest received by a

resident individual on bonds of the State of California

must be added to his federal adjusted gross income in

arriving at his West Virginia a@justed‘g;oss inceome,

for thiskﬂinterest is subject to <the West Virginia

income tax but not the federal income tax. If 2 resi-

dent individual receives interest income on obligations

o the State of West Virginia, the interest is not
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Secticn 12.03(b)

subject to West Virginia income tax, for interest
income on West Virginia 4;bligations is specifically
excluded from taxation by the West Virginia Income Tax
act.
(b) Interest or dividend income on obligations or securi-
- ties of any authority, commission, or instrumentality of the
United States, which the laws of the United States exempt from
federzl income tax but not from stéte income taxes.

(c) Income taxes imposed by West Virginia or any other
taxing Jjurisdiction to the extent deductible in determining
federal adjusted gross income and not credited against the
federzl income tax.
Examplie: I{ the New York unincorporated business inccme
tax was deducted in computing federal adjusted gross
iricome by a resident who incurred a liability to <that
state, the amount of this tax must be added back to the.
federal adjusted gross income as a modification item,
for income taxes are not deductible for West Virginia
income tax purposes. Where, however, a particular tax
is not deducted in computing federal adjusted gross
income but i1s credited against the amount of federal
income tax, no modification is necessary. For example,
1f the amount of foreign income tax is credited against
the totzl federal income tax of a taxpaver, nc modifi-

cation 1s to be made for the amount of such income tax
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Section 12.03(gd)

credited, since it was not deducted in computing
federal adjusted gross incoie.

(d) Interest on indebtedness incurred or continued to pur-
chase cor carry cbligations or securities tﬁe inccme from which is
exempt from West Virginia tax, to the extent that such interest
is deductible in Qeterming federal adjusted gross incone.

Example: An individual beorrowed S$50¢,000 from his bank
to purchase a new issﬁe of the United States Treasury
certificates. In computing his federal adjusted gross
income he iIncludes the interest income received on
these certificates and deducts as a business expense
the interest payable on the bank loan. However, <the
interest income received on the certificates is nox
subject to West Virginia tax and is subtracted Ffrom
federal adjusted gross income in computing his West
Virginia adjusted gross incone. (See subsecticn

12.04(a) below). Conversely, the interest on the bank

loan incurred to purchase these certificates is not

déductiﬁié for purposes of the West Virginia income tax
and must be added back to the federal adjusted gross
income in computing West Virginia adjusted gross
incone. L -

12.04. Modifications reducing federal adjusted gross income.

The Icollewing ifems are To be subtracted from federal adjusted
¢recss income .. in .order . to properly compute the West Virginia

zdjusted gross income of a resident individual:




cate Tax Department
Leg. Reg. 11-10 - i
Series XXI - ) o

Secticn 1Z.04(a)

(a) Interest income on obligations of the United States and
1ts possessions, *o the extent includible in gross income for
federal income tax purposes.

Example: Interest on United States savings bonds is
subject to federal income tax but not to state inceme
tax. Therefore, the amount of such interest should be
subtracted from federal adjusted gross income in com-
puting wWest Virginia adjusted gross income.

(b) Interest or dividend income on obligations cor securities
©f any authority, cocmmission, or instrumentality of the United
States, to the extent includible in gross income for federal
income tax purposes but exempt from state income taxes unéer the
laws of the United States.

Example: Dividend income received from National Bank
stock must be subtracted from federal adjusted gross
inceme. Also, interest on obligations of the EHome
Cwner's Lean Corperation must be subtracted from
federal adjusted gross income as a modification item in
computing West Virginia adjusted gross inceme of a
resident individual, for an Act of Congress exempts
this interest from state income taxation but not from
federal incomé taxation. However, dinterest income
received from a2 Federal Savings and Loan Association is
net a preoper modification and is taxable by West

Virginia.
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7 Section 12.04{c)

(c) If a taxpayer's federal adjustéd gross income includes
any gain from a sale or other disposition of property acquired
prior to January 1, 1961, which had a higher fair market wvalue on
January 1, 1861, than its adjusted basis for federal income +tax
purpcses on that date, a modification must be made o adjust for

"this difference.
(1) Computing the modification for difference between
fair markeﬁ value and federal zdjusted basis,
This modification is computed By subtracting from

federal adjusted gross income that portion of the

gain reported for federal income <tax purpeses

which is not in excess of the difference between
the higher fair market wvalue and, the adjusted
basis for federal income tax purposes, on
January 1, 19561, except +that if the géin. is a
long-term capital gain for federal tax purposes
only 50% of such portion of the gain is to be
subtracted. This 50% limitation applies regard-
less of whether any short-term capital losses were
offset against the long-term capital gain in the
taxpayer's federal return. The purpose of this
modification is to prevent the imposition of West

Virginia income tax on the property's appreciaticn

in value prior to the effective date. {(January 1, .

1581 of the West Virginia Income Tax Act.
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. Section 12.04(c)

Example 1: A taxpaver who reported his 1961 income

en a2 calendar year b;sis sold securities in 1962

and realized a gain of §3,000. However, on

Jarneary 1, 1661, the fair market value of these

securities was $2,000 higher <than the federal

adjusted basis. If this was a short-term capital

gain for federal tax purposes, the amount to be

subtracted from féderal adjusted gross income is

2,000 beiﬁg the porticn of the gain not in excess

cf the difference between fair market value and
federal adjusted basis. Eowever, if this was a

long-term capital gain for federal tax pufposes,

the amount to be subtracted is 50% of such portion
of the gain, or $1,000.

TxXample 2:fThe”taxpa§er purchased XY stock in 1954

for $32,000. The fair market value of the stock
on January 1, 1861, was §43,C000. The taxpayer
sold the stock on July 10, 1%é3, for 560,000. In
order to determine the amount ¢f his modification,

the taxpaver should complete the fellowimg<

schedule: i 4//%/]!/{ [:
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Section 12.04(c)
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Since the profit on the éale was reported on the
taxpayer's federal return as leng-term capital
gain, 50% of the amount in column 7 is entered in
column &. The taxpayer then subtracts either his
profit of the modification amocunt, whichever is
less, from federal adjusted gross inccome %o arrive
at West Virginia adjusted gross income.

Nb modification allowed if property acquired after
December 31, 1%60. 1If a taxpayer realizes a gain
on the sale of property which he received by an
acqguisition other +than one which gives him a
substituted basis before December 31, 1660, the
modification explained in this subsectiocn is not
allcowed; for appreciation on such property will
have occurred after the impositien of the Wwest
Virginia Income Tax Act and there is no apprecia-
tion prior to the effective date of the 2act
reguiring exclusion.

Separate computation required for each +trans-
action. Where two or more assests are sold at a
profit during the same taxable year, and the fair
market value ¢f each was higher than its federal
adjusted basis on January 1, 1261, the amecunt to
be subtracted from federal adiusted gress income

must be computed separately for each asset sold.
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(4) Modification not allowed where loss occurs. No
modificaticen is allowéd where property was sold at
a loss during the taxable year, even though such
property had a higher fair market walue con
January 1, 1S6l1, than <the adjusted basis for
federal income tax purposes on that date.

(5) Fair market value. The fair market value of stock
shall be thé closing price, as listed on one of
the stock exchanges at the close of business on
December 30, 1860 {the last day of business in
1960). The fair market value of over the counter
stock shall be the bid price on the last an of
business of the year 1969.

(d) Any refund or credit for overpayment cf income taxes
_ imposed by this state or any other taxing jurisdiction, to the
extent properly included in gross income for federal income tax
purpcses. This modification applies to any refund of income
taxes which was actually included in <federal adjusted gross
inceme, whether the refund represented West Virginia income taxes
cr the income taxes of ancther state, a political subdivision of
any state or any foreign government. However, the modification
does not include any ?ortion of the total refund which represents
interest received. Such interest whether received in connection

with 2 state, federal or other tax refund, is not exempt from tax

since 1T is paid on a claim against the particular government,

rl
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rather than paid on an obligaticn thereof arising from the exer-
cise of its borrowing powers.

12.05. Modification for West Virginia fiduciarv adjustment.

Where a resident individnal is 2 beneficiary of an estate or
trust, his federal adjusted gross income should be increased eor
- decreased (as the case may be) by his share of the West Virginia

fiduciary adjustment applicable t¢ the estate or trust. This

4y

-

iduciary adjustment is the net amount of modifications relating
tTo estate or trust items éf income, gzin, loss or deductions, and
is compuited by the fiduciary in his reiturn for the estate or
trust. The fiduciary also allocates to each beneficiary his
proportionate share of this fiduciary adjustment. (See éection
12 c¢f these regulations). Each beneficiary, on his individual
West Virginia return, must apply his share of the £fiduciary
adjustment zs a modification of hié_federaiiadjusted gross income
in order teo determine his West Virginiaz adiusted gross income.

12.06. Meodification of federal adjusted gross income for part-

nership income or lecss reportable by a partner. Where a resident

individual 1is a member of 2 partnership, the nmodifications
prescribed by sections 12.03 and 12.04 are to be made with
reference to items ¢f partnership inceme, gain, loss or deduction
which zre reflected in his federal adjusted gross income. These
modificaticns are eapplicable, since under the West Virginia
Perscnzl Income Tax. Act, each item of partnership income, gain,

uction nas the same character icr a partner as icr

IAI
e}
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federal income tax purposes. If the partnership item is nsot

characterized for federal inceme tax purposes it has the same

character for a partner as if it were realized directly by hlm

from the source from which realized by the pérfnérshln, or
incurred by him irn the same manner as incurred by the partner-
ship. The amount of the applicable nedifications for each
partner should be computed in accordance with section 17 of these
regulaticns. It should be notedlthat these modifications pertain
to partnership ﬁtems included in federal adjusted gross income;

modifiications to be made by a partner perta’n*ng to items of

Vdecuctlon cof a paftnersnlp are covered by section 15.04 of these

regqulations.

12.07. West Virginia adjusted gross income of a husband and

wife. Where a husband and wife Jdetermine their federal income

tax for a particular yea* cn a J01nt Teturn but determvne thelr
Wwest Virginia income taxes separately, they are then required %o
compute -their West Virginia adjusted gross income separately;
thaﬁ is, in the same manner as if the federal adjusted gross

income of each had been determined on separate federal returns

filed by them.
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Section 13. West Virginia deduction ¢f a resident individual.

-

13.01. After computing the West Virginia adjusted gress inceme

of a resident individual, as described in section 12 of these
regulations, there are subtracted

(2) either the West Virginia standard deduction or the West
Virginia itemized deducticn and

() his perscnal exemptions (See section 16 of these regu=
lations), and the resulting balance is his West Virginia taxable
income.. .A_resident individual must take the West Virginia stan-
darag deduction, as described in section 1.14 of these regula-
ticns, unless he has itemized deductions on his federazl return
for the taxable year. 1In the latter situation, he may claim
either the West Virginia standard deduction or the West Virginia
itemized deduction, as described in section 1.15 of these regula-

tions. —
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Section 14. West Virginia standard deduction of a2 resident

r

individual.

14.01. General. A resident individual may use the West
Vifginia standard deduction on his state return, regardless of
whether he used the standard deduction cr claimed itemized deduc-
‘tiens for the same year on his federal return. The West Virginia
standard deduction of a resident individual shall be ten (10) per
centum of West Virginiz adjusted éross inceome or $1,000 whichever
is less. | |

14.02. EHusband and wife: If the taxeble incemes of a husband

and wife are determined separately, their standard deductionms
shall not exceed ten (10) per centum of the aggregate of-their
separate West Virginia zdjusted gross incomes or one thousand
ddllars, whichever is less. However, the standard deduction may
be taken by'eithér or divided between them in éuch-proportion as
they may elect. If a2 husband and wife file separate West
Virginia returns, both must use the standard deduction unless

both elect to take West Virginia itemized deductions.
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Section 15. West Virginia itemized deduction of a resident

individual.

15.01. General. A resident individual may elect to use
itemized deductions in computing his West Virginia taxable income
orly if he claimed itemized deductions for the same year in his
federal return. The West Virginia itemized deductioen of a resi-
dent individual means +he total amount of his deductions from
federal adjusted gress income, ofher than federal deductiens for
rersonal exemptlions, as provided in the laws of the United States
for the taxable year, with the modifications specified in sub-
éection (c) below. The West Virginia itemized deduction includes
such items as contributions, interest, taxes and medical expenses
listed ﬁndef "Itemized Deductions! in the federal return. It
does .not include any item deducted in computing the amount of
federal adjusted gross income, e.g., business expenses deducted
in computing profit or loss from a business or profession, or
depreciation or repairs deducted in computing rental income.
Federal i1temized deductions £for contributions and medical
expenses are limited by a percentage of federzl adjusted gross
inéome.wr The West Vifginia Perscnal Income Tax Act does nof
provide £for anv necdification of these items. Therefore, +the
amount of the federal itemized deductions for these items is
carried over intc the West Virginia itemized deduction without

cnhande. . e T
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15.02. Husband and wife.

-

() a husband andé wife, both of whom are reguired to file

returns, may claim the West Virginia itemized deduction only if:

(1) Both cléimed itemized deductions in their federal
returns for the sazme vear, and
" T (2) Both elect to use the West Virginia itemized
deduction.
If either spouse is iequired To use, or elects to use the
West Virginia standard deduction, the other spouse must also use

the standarg deduction.

(b} If a huskband and wife file separate federal returns for
any year, they must also file separate West Virginia"returﬁs, and
in this case the West Virginia itemized deduction for each spouse
is based upon the itemized deductions in his or her separate
faderal return. If a husband and wife file a jdint federal‘
return using itemized deductions, but file separate West Virginia
returns, the total of their West Virginia itemized deductions is
the amount of the federal itemized deduction allowable on their
joint federal return, subject to the modifications described
fﬁfther iﬁ this section of the regulaticns, and this amount may

be taken by either or divided between them in any manner they may

elect.
15.03. Modifications reducing federal itemized deductions.
The total amount of itemized deductions from federal adiusted

gross income is to be reduced by the amount of the federal deduc-

Ticns for:
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(2) Income taxes imposed by West Virginia or any other
state, or DY any political subdivision of a state. This modifi-
cation eliminates from federal itemized deductions the amount of
any income taxes included therein, regardless of the identity of
the taxing jurisdiction, for the West Virginia Personal Income

"Tax Act does not allow income taxes to be claimed as itemized
deductions.

ExXample: John Doe, a resident individual, itemized deduc-

tions on his federal return. Mr. Doe's itemized deductions

on his federal return consisted of the following items and

amounts:

(1) contributiens . . . . . . . . . . . . . . .. & 800--

{2y dinterest . . . . . . . .. . .o . ... 500--

(3) union dues . . . . L . v . e e e e e e 100--

(&) Cit§ cf Steubenville income tax . . . . . . . 200--‘
Total itemized deductions federally « « « .+ 81,600==

On the taxpayer's West Virginia return, the income <axes
imposed by the City of Steubenville will be a modification reduc-
ing federal itemized deductions; therefore, the taxpayer's total
itemized deductions on his West Virginia return will be $1,400.

(b} Interest on iIndebtedness incurred or continued to pur-
chase or carry cbligations or securities, the income from which
i1s exempt from tax under the West Virginia Persconal Income Tax
ACT. For exémple, where a taxpayver Dorrows money tTo purchase new

United Steates Treazsury certificates, the interest from the certi-
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ficates Is subject to the federal income tax and the interest

-

paid on +the purchasing loan is an allowable itemized federal
deduction. For West Virginia income tax pu*poses, the Unitegd

States lnterest 1ncome is exempt and the related 1nterest ‘expense

is not allowable as a deductlon. Therefore, the United States
interest income is subiracted from federal adjusted gross income
in computing West Virginia adjusted gross income, by the modifi-
-cation under SLbsectﬁon 12 C&{a) of these regulationsﬁ and the
interest expense is subtractea from federal itemized deductions

in computing the West Virginia itemized deduction.

15.04. Partners. Where a resident individual is a member of a
partnerhsip and he computes his West Virginia taxable income by
using itemized deductions, then his share of any partnership itenm
of the deducticn covered by the provisions of section 15.03 of
these regulafions is also éubjéct te modificatién. The amount of
the modification should be computed by the partner in accordance
with the rules contained in this section of the regulations.
(Bu£ see alsoc section 17 of these regulations). 1In such a case,
the partner should combine his share of each modification of =

partnership deduction with any corresponding modification appli-

cable to his individual federal itemized deductions.
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Section 16. West Virginia personal exemptions ¢f a resident

-

individuzl.

16.01. General. A resident individual is allowed +the same
personal exemptions for state tax purposes as Ifor federal tax
purposes. He 1is allowed one West Virginia exempticn of 5600 for
each exempticn properly allewed *o him for the taxable year for
federal income tax purpcses.

16.02. Husband and wife. VWhere a husband and wife file a

joint federal return and also a joint state return, +the same
perscnal exemptions are allowed on_the joint state return as on
zhe Joint federal return. Likewise, where a husband and wife
file separate federal returns, the same personal exemptiﬁns are
alliowed on the separate state returns of each spouse as on the
respective separate federal returns. However, if a husband and
wife file a joint federal return but separzte state returns, each
of them is entitled to & West Virginia exemption of $600 for each
federal exemption to which he or she would be separately entitlied

1f they had filed separate federazl returns.
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Section 17. Resident partners.

17.01. Partner's modificatiens.

(a) In determining the West Virginia adjusted gross income
of'a resident partner, any of the modifications referred to in
sections 12.03, 12.04 or 12.05 wnich relate to a partnership item
of income, gain, loss or deduction must be made with respect to
the distributive share of the partner in such item as determined
for federal tax purposes. 3Such modification, if applicable must
be made regardless of whether in the partner's federal return the
partnership item is reflected in his distributive share of ordi-
nary peartnership income or is one of the items separately
reported, as mentioned.

(b) 1If a resident partner claims the West Virginia itemized
deduction, the modifications referred to in section 15.03 must
also be maae, if épplicabié. If the west ﬁirginia standard
deduction is claimed, no modification is reguired since itemized
decductions are not taken into consideration.

(c) The modifications covered by this regulation (17) do
not apply to any item which, for federal inceme tax purposes, is
not treated as a partnership item.

(d) In determining his West Virginia adjusted gross income,
& resident pariner combines the modification relating to his
share of any partnership item with the modification relating to
ilar 1tem from sources other than +the partnership. Tor

ple, if some of the partnership income constitutes interest

D
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on bonds of anocther state, and the nonéartnership income of a
resident member of the partnership’also includes similar bong
interest, he must add to his federal adjusted gross income both
his distributive share of the partnership.income from such bonds
and the interest from similar bonds which he received individu-
ally.

(e} If a modification relates to an item that is not taken
into account for federal income tax purposes; such as, interest

on bonds o¢f ancther state, each Dartner s modificatiocn relatin
g

to that dtem is gowerned Dy ;re -O?eg01ng *ules. In such a case,

the partner's modification is determined by his distributive

share of the partnership's cordinary income or less.
Example: X and Y are partners in the furniture busi-
ness. The Articles of Partnership provide that X is
entitled to 75% and Y is entitled to 25% of the parz-
nership profits (or losses). In 1562, the partrnership
recelved $1,20C interest income on United States cbli-
gations (Series E Bonds). This item is subject to a
modification (see secticn 12.04(a)). The ameunt of
each partner's modificétion is computed by allowing 75%
te X and 28% to Y; therefore, the modlflcatlon is to be
dlstrlbutea in the same proportion as is profit and
loss. Each partner isg entitled to his alloczble share
cf modifications’ and claims the medification on his

individual return. X will claim z SS00 subtraction

ty
i
]
i
1
)




State Tax Department
Leg. Reg. 11=-10
Series XXI

Section 17.01(f)

modification on his West Virginia Personal Income Tax
Return, and ¥ will claim ; $30C subtraction meodifica-

ticn on his West Virginia Perscnal Inccme Tax Return.
(f) The West Virginia 1leng form provides the appropriate
spaées to make the applicable additions and subtractions of
modification items to or from federal adjusted gross income to

arrive at an individual's West Virginia adjusted gress income.,

17.02. Character of items. ,Iﬁw corder that the modifications
may be properly applied to partnership items cof income, gain,
icss or deduction, whenever applicable, each of such partnership
items shall have the same chagécter for & partner under the West
Virginia Personal Income Tax Act as for federal income tax pur-
poses. Where an item is not characterized for federal income tax
purposes but is reflected in the computation of the crdinary
income of tﬁe partnership, the item shall have the same character
for a partner as i1f realized directly from the source from which
realized by the partnership or incurred in the same manner as
incurred by the partnership. If a partnership item is not
regquired to be taken into account for federal tax purposes (such
as interest on bonds of the State of Califormiaz), the character
of the ifem for a partner for West Virginia income tax purposes
ls the same as if he, individuazlly, had realized or incurred the

item directly.
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17.03. West Virginia tax avoidance or evasion.

-

{a) If a partnership agreement provides for a special

allocation among the partners of any item of partnership income,
gain, loss or deduction, the federal law requires that such
provisicn with respect to partner's distributive shares be disre-
'garded for federal"incdhé_mEéi_"pﬁEiééégj__;EEEé'TEhé principal
purpose of such provision is the aveidance or evasicon of federal
income tax. I such a case, each partner's distributive share of
such item is determined in accerdance with his share of <the

partnership's ordinary income or loss. This treatment and dis-

tribution of the item is reflected in each partner's federal

adjusted gross income 218 is therefore in his West Virginia
adjusted gross income, even though in a particular case no West
Virginia tax avoidance or evasion may be involved.

(b) En‘ certaln cases, however, a provision for special
allecation deoes not have as its principal purpose the avoidance
or evasion of Zfederal income tax, but has as its principal pur-
pose the avoidance or evasion ¢f West Virginia income tax. 1In
such an instance, any such provision shall be disregarded and
each partner's share of the pertinent item of partnership income,
gain, loss or deduction shall be determined in accordance with
nis share of the partnership's crdinary income or loss.

(c) Whether the prificipal purpose of a special allocation

cf an item 1s the zvoidance or evasiocn of West Virginia income

tTax depends on all.the surrcunding facts &nd circumstances.

]
+
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Ameng the relevant circumstances to be considered are the follow-
ing: Whether the partnership or a partner individually has a
business purpose for the allocation; whether the allocation has
"substantial economic effect!, that is, whether the allocation
may actually affect the dollar amount of +he partner's shares of
the total partnership income or loss independently of West
Virginia income tax conseguences; whether the related items of
income, gain, loss or deduction from *he szme source are subject
To the same alleccation; whether the zllocation was made without
recognition of normal business factors and cnly after the amount
cf the specially allocated item could reascnably be estimated;
the duration of the allocation; and the overall +tax conseguences
cf the alleccation.

———et-

Example: A and B are equal partners, However, the

pértnership agreement allccates to 2, who is in a.
higher West Virginiz income tax bracket +than B, all
interest on bonds of the State of West Virginia held by
the partnership and alleocates to B all interest on
bends of cther states. The rarthership agreement alse
provides that any difference in +the amounts of such
interest allocated toc each partner is to be equalized
out of other partnership income. Since the purpose and
effect of this allocation is solely to reduce the West

Virginia income tax of A without actually affecting the

shares of 2 and B in partnership income, such alloca-
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tien is not recognized. Accordingly, in determining
their West Virginia adjustéd gross income, A and B must
each add to his federal adjusted gross income one-half
of the Interest from bonds of states other than West

Virginia under section 12.03(a) of these regulations.
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Section 18. West Virginia taxable income of a resident estate or

trust.

18.01. General. The income ¢f a resident estate or trust is
subject to the West Virginia Personal Income Tax Act. The rates
specified in section 4 and 4A of these regulations are applied
against the taxable income of the estate or trust.

The West Virginia taxable income of a resident estate or
trust meaﬁS'its federal <taxzble income with certzin modifica-
tions. In other words, the federal taxable income of the estate
or trust is the starting point for computing the West Virginia
taxable income. This method of computing the West Virginia
taxable income of an estate or <trust épplies in =211 caseé, cf
which thé follbwing are examples:

(2) the computaticn of the West_virginia taxable income of
an estate for the first taxable period thereof starting with the
day follecwing the decedent's death, and

() the computaticn of the West Virginia taxable income for
the final taxable period of an estate or trust ending at the date
of termination thereof.

The computation of the taxable income of a resident decend-
ent on the final return ending with the date of his death is
computed in the same manner as the taxable income of a resident
individual.

Modificztion ¢f federal +taxzable ircome. In crder +to

IJ
o
©
9

cetermine the West Virginia taxable income of z resident estate
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or trust, three modifications must be made. These modifications
are the exemption modification, the gains modification, and the
fiduciary adjustment.

(a) The exemption modification. Eacn estate or trust is
allowed a West Vlrglnla. exemptlon. of S600, regardless of the
‘amount of the federal exempticn. An estate or trust is not
allowed any exemption for dependents.

(p) Modification relating to gains on sale or other dispe-
sition of property acquired beforehdaﬁuarﬁ 1, 1%81. 1In deter-

mining the West Virginia taxable income of a resident estate or

trust, federal taxable income is reduced by the amount of the
modification described in subsection 12.04(c) of these regula-
ticns. This meodification applies to most capital gains of the

estate or trust, since such galns are 1'areWy 1nc7uaed ln federal

distr_butable net income. Jnless ehe gains are includible in the
federal distributable net income, the toctal amount of the modifi=-
cation 1is applied against the federal taxable income of the
estate or trust to determine the West Virginia taxable income.
The modification provided by subsection 12.04(c) reduces <the
gains reported by the estate or +trust for federal tax purpcses
from the sale of property having a higher fair market value on
January 1, 1961, than the federal adjusted basis at said date.
(See subsection 12.04{c) for a general discussion of this modifi-

cation). : -
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(¢) Fiduciary adjustment. The applicable modifications
(described in sections 12.03 and 1&.04, excluding the modifi-
cation described in section 12.04(c)) relating to items of
income, gain or deduction may be apélicébie against the federal
taxable income cf the estate or trust in computing its West
- Virginia taxable income. These modifications shall be first
combined in a single net amount. This amount, which may be a
rlus or minus, is termed the fiduciary adjustment. fter +this
amount is computed, it-i1s then allocated in the manner describegd
in section 19. The amount, which is allocable to the fiducizry,
is =added to or subtracted from the federazl taxable income of the
estate or trust (depending on whether it is a plus or minus

figure) to arrive at its West Virginia taxable income.
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Secticn 19. Share of resident estate, trust or beneficiary in

-

West Virginia fiduciary adjustment.

19.01. General.

(a) Whenever a resident estate or t*use realizes items of
1ncome Or gain or incurs items of loss or deductions which give
rise to one or more of the medifications described in subsections
12.03, 12.04 and 15.03, an adjustment must be made to determine
the Wwest Virgi 14a taxebTe income of a resident estate or trust.
Also, an adﬁLsL.meh must be made o aeteeﬁ_:e the West Virginia
adjusted gross income of a resident benefici ary of any estate or
trust in the amount of the share of eaeh in the West Virginia
flduciary adjustment. For example, where an estate of trust
receives interest on obligations of the United States, such
interest is includible in federal gress income but is not subiect
To West vifginia income tax by reason of *he medification pro-
vided in section 12(¢c)(1l) cf the West Virginia Income Tax 2ct.
Where such modification is rade, it becocmes necessary to deter-
mine how much of the modific cation is to be taken into account in
deﬁermining the West Virginia <taxable income of the estate or
trﬁst taxable teo the fiduciary and how much of the modification
is to be allocated to the resident beneficiaries.

(b) This section prescribes the metheds to be employed in

dividing amecng the fiduciary ana the bene;1c1e?les on an egui-

-

e Dbasis, tThe particular items of income, gain, loss zand

o

ot
Wl

eduction which give rise to modifications for West Virginia

(&N

income tax purposes.
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(c) These modifications are combined into a single net

-

figure. This figure, which may be a plus or minus, is termed the
'West Virginia Fiduciary Adjustment!. After this figure is

computed it 1is tnen lelded among ube flduCLa?y and the benefi-

ciaries in the manner descrlbed in section 19.03.

) {d) The share of = ‘resident estate or trust in the West
Virginia fiduciary adjustment is then added to or subtracted from
the federal taxable income of the estate or trust in arriving at

S A

1ts West Virginia taxzble inccme. Similarlj, the share of =&
then added tc or subtracted from his federal adjusted gross
income in arriving at his West Virginia adjusted gross income.

(e) A nonresident trust, estate or beneficiary must compute
WestT Virginia taxable income in accordance with the provisions of
section 35. -

19.02. Definition of West Virginia Fiduciary Ad3justment.

(a) The West Virginia fiduciary adjustment is the pet

amoubt cf the meodifications descrlbed in sectlons 12.03, 1z.04

and 13.03 which relate to ltems cf income, gain, loss or deduc-

tion ¢f the estate or trust. Bowever, f any of tnese modlflca-

ions relate to the ga1ns fron ;he sale or other alsp051tlop of
property as described in section 12.04(¢) and such gains are

zllocated to corpus, then this medificaticn is not included in

-~ =

the West Virgirnia fiduciery adjustment. 1If the gains modifica-

Tion under 12.04(c) is inclided in féderazl distributable net
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income for federal income tax purposes, then this type of modifi-
cation will be included in deté&mining the West Virginia
fiduciary adjustment. However, federal distributable net income
will rarely include these gains, for the gains frem the sale or
disposition of property are usually reguired to be poured over
. inte the corpus of the trust.

Exazmple: A resident trust had the following modifications
for 1862: |

rdéitions

(2) Interest income received on bonds of
the State of California. (See

section 12.03{(a)) . . . . . . . . $1,500-~
(b) West Virginia income tax paid in

1962. (See section 13.03(a2)) . . § 300--
Total addition modificatioens . . . . . . . . . . . $1,800--
Subtra;tions

{a) Interest income received on United
States government bonds. (See
section 12.04(2) . . . . . . . . . & 500--

{b) Dividends received on Nztional Bank
stock. (See section 1.12(¢){2)) . & 200--

Total subtraction modifications . . . . . . . . . 5 700=-
West Virginia fiduciary adjustment . . . . . . . . $1,100«--

(b) 8ince the additions are in excess of +the subtractions,
the West Virginia fiduciary adjustment is a "plus'" figure and is
zllocated among the trust and its beneficiaries as provided in

sections 1%.03(a) or (b)), or 1¢.04.

o
I
1
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(c) 1If, in the above example, the sﬁbtractions had exceeded
the additiocns, the West Virginia fiduciary adjustment would be a
minus figure and would be similarly allocated.

19.03. Allocaticn of West Virginia fiduciary adjustment be-

tween the trust and the beneficiaries.

(a) In general, the percentage share of each beneficiary
and of a fiduciary of an estate or trust in the West Virginia
fiduciary adijustment is elqual to the percentage share of +the
beneficizry of the fiduciary in the federal distributable net
income of the estate or trust. Tor exceptiocns to this general
rule see sections 18.03(b) and 1%.04.

Example: The West Virginia fiduciary adjustment with
respect To an estate is a "plus' figure of $1,000. The

estate has federal distributable net income of $5,000

and makes distributicns of $3,000 to & and 51,500 o B,
both of whom are resident beneficiaries. The forageing
distributions are considered t¢ ke made from distribu-
table net income for federal income tax purpecses. The
estate makes no 6thé£méié££i5u£iohs éufing tﬂe taxable
-year. Since the distributions to A represent 60% of
federal distributable ;néérwiﬁéoﬁézf Aiéisﬂftééﬁired to
report 60% of the West Virginia fiduciary adjustment of
The estate, or $600 in his West 'Virginia perseonal
inceme tax return. Similarly, B is reguired to repor:

307 of the West Virginiz fiduciary adjustment, or $300,
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in his West Virginia return. The remaining 10% of the

West Virginia fiduciary ;djustmentq er $100, is re-

guired to be reported by the fiduciary in the wWest

Virginia fiduciary income tax return of the estate.

(1) If in the foregoing example, B were a nonresident
beneficiary, the computation of the shares of the
resident beneficiary A and of the fiduciary in the

P

West Virginia fiduc

-

ary adjustment would remzin

L W

the same, but the 30% allocated to B would be re-
ported Dby him only tc the extent provided by
section 1.35 of these regqulaticns.

(2) Where the separate shares of beneficiaries of a
trust are to be treated, for federal income tax
purposes, as separate trusis for the purpose of
determining the amount of Ffederal distributable

net income allocable to the beneficiary and to the

Hty

iduciary, such separate shares of federal distri=
butable net income shall determine the percentage
shares of the beneficiaries and of the fiduciary
in the West Virginia fiduciary adjustment.

{b) Special rule where an estate or trust has nc federal
distributable net income. If the federal distributable pet
income ¢of the estate or trust for the taxable vear 1s zero or a
negative Ifigure, the share of each beneficiarv in the West

Jirginias fiduciary adjustment is in proportion to his share of
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the income of the estate or trust for the taxable year, deter-
mined under local law or the governiﬁg instrument. The benefici-
ary's share of such income consists of the amount thereof which
is reguired to be distributed to him during the taxable year, or
which is distributed to him during the taxable year although not
‘required teo be distributed currently. Any balance of the West
Virginia fiduciary adjustment not so allocable to the beneficiary

is allocable te the estate or trust.

Example 1. A trust has income for trust accounting

purposes c¢if S10,000. The West Virginia fiduciary
adjustment with respect to the trust is a "plus" figure
of $5,000. The trust pays trustee's commissions and
other expenses of a formal accounting chargeable to
principal which, for the purposes of this example, are
deductible for federal and West Virginia income tax
purpeses ané have the effect of reducing federal dis-
tributable net income exactly to zero.

Under the trust instrument, $4,000 cof income is
regquired to be distribﬁteé téuh. An;addifional $3,000

is paid te A, pursuant to the_ dlscretlonary authority

of tne t*ustee OLt of the balance of the total;in;ome
of 510,000, and the remaining $3,000 i1s accumulated by
the trust. A's 87,000 share is therefore 70% of the
income Zfor trust accounting purposes. Accordinglv, A

ig reqguired to_add 70% of the West Virginia fiduciary
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adjustment of $5,000, or $3,500, tc his federal ad-
justed gross income in détermining his West Virginia
adjusted gress income, as provided in section 12.05.
The remaining $1,500 is the trust's share in the West
Virginia fiduciary adjustmwent, which is reguired to be
added to the federal <axable income of the trust in
determining itleest Virginia taxable income, as pro=-
vided in section 18.02(c).'

XaZmble 2. The

tn
-

acts

re the same as in Example 1

iy

except tnat the West Virginia fiducilary adjustment is a
"minus" figure of $5,000. In computing his West
Virginia adjusted gross income, the beneficiéry is
therefcre permitted to subtract $3,300, his share in
the West Virginia fiduciary adjustment, from his
féderal adjusted gross income. The trust is permitted
To subtract $1,500, its share in the West Virginia
fiduciary adjustment, from its federal <taxable income.
In this particular case, the trust will derive no West
Virginia taxzable benefit from this subtraction except
in a case where it has nondistributable capital gains
or extracrdinary dividends allocated to principal.

12.04. Alternative zpportionment of +the West Virginia fiduci-

ary_adijustment among the estate or trust and the beneficiaries.

{2} Where the methods provided in subsectiocn 19.03 Qo not

1)

nd equitable apportionment of the West Virginia

[
M
n
o
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rt
1
]
U
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fiduciary adjustment, the Zfiduciary may, on application, adept
and use on a return for the taxable'year of the estate or trust,
any other method which is eguitable, subject to such temms and
conditions as the State Tax Commissioner may reguire.

(b) EHowever, no alternative method will be approved which
results in the inclusion in the West Virginia adijusted gross
income of the beneficiary of an amount greater than the amount of
the trust income paid, credited, or reguired to be distributed 4o
such beneficiary for the taxable vear.

{(¢) Any fiduciary whose alternative methed of apporticnment
under this subsection is approved, must attach to the fiduciary
return for the particular yezr a signed statement containing a
summary of the facts religa-uién'ané ﬁsed to éﬁpbdrt’the position
that the alternative allocation, rather than the allocation

prescribed in subsection 19.03 is fair and egquitable.
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Section 20. (Credit for income *tax of another state.

20.01. General. A West Virginia resident may be allowed 2
credit against his West Virginia income tax for any income tax
imposed for the taxable year by another state or the District of
Columbia, wupon income derived from scurces within the other
state. VWhere a resident estate or trust receives income from
another state or the District of Columbia, then the estate or
trust Is entitled to 2 similar credit, computed in the same way
and subjeét To the same exceptions and limitations as in the czase
of a2 resident individuail'"_ﬁbwever, no credit is alliowed for
income taxes imposed by a county, municipality, borough, township
or any other political subdivision of a2 state.

20.02. Limitations. The amount of +the credit alliowed to a

resident individual is subject to the following limitations:

(&) Tﬁe crédit allowed shall not exceed the amount of tax
actually payable to the other state on income also subject to
wWest Virginia tax.

‘(b) The credit shall not exceed the percentage of the West
Virginia tax determined by dividing the portion of the taxpayer's
Weét Virginia inccme subject to taxation in such other state by
the total amount of the taxpaver's Wes<t Virginiaz inceme. For
example, if the total income of a resident was $5,000, and $2,000
thereof was subject to tax by the State of New York, the amount
¢I the West Virginis tax credit would be limited to 40% (S2,GOO

) of the West Virginia tax.

O

divided by $5,00
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{(c) The credit shall not reduce the West Virginia tax other-
wise due to an amount less than would have been due if the income
subject to <taxatiocn by the other state were excluded from the
taxpaver's West Virginia income. If the example above, the West
Viréinia tax would have been $20 less by eliminating the New York
income from the income subject to West Virginia tax, the credit

could not exceed $20.

Zxample: John Dee, a resident individual, earns S4,000
in New York during the year 1962. Ee also earned
58,000 iIn West Virginies during the year 1962. New York

is a state which does not aliow non-residents a credit

for income taxes imposed by the state of residence;
therefore, the taxpayer must look to West Virginia feor
the zpplicable credit and must claim the credit on his
1952 wWest Virginia Personzl Income Tax Return. (See.

section 20.02 below).

~—

(1) Assuming the taxpayer elects the standard deduc-

tion and has Flve exemptlons, hhe appllcable

credlt allohab¢e to the taxpayer would be computed

- on hls *es;den; return as follows.

(2) On hls ronre51dent New York return, the taxpayer
computed his New York income tax on the $4,000

income derived from sources within New York o be

525.00.
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On his resident West Virginia return, the taxpaver
computes his West ﬁirginia income tax on the
entire $12,000 income earned +to be $100.00. This
amount (5100.00) is the figure derived before the
subtraction of any applicable credits; such as,
withholding tax credits, estimated +ax payments,
etc. After arriving at +the amount of West
Virginia income tax béfore any applicable credits,
the tfaxpayer must then compute his' credit for
income taxes imposed by another state on  the
appropriate schedule provided on the West Virginia
form.

The taxpayer's schedule for inceme tax impésed by

another state would be computed as felliews-— 27?*‘2/

o Ay b F




tate Tax Department ) _ - . -
Leg. Reg. 11-10 '
Serles XXI

’ a ' - T T T Section 20. 02(¢c)

IT-140 WEST VIRGINIA RESIDENT INCOME TAX RETURN-1963]

LTeree Tox Doy

At TRE v, S arha PRTiEa TR g LI - S | N i R T el
[~ ¥
o !
LT W Wk b2 e rrrurn of s aen it wer (o7 e b e nies o e iw'.'" r
[ ]
o At !
ey Moo el wwwnt wreorurs Fees Conmapartion
Oy, bwwm or prt o [ .
. '
otal income {from Nime 15, Sehedule N..:—"- 12,000 (&
i

2 Interest inssme a0 tale and oy Songdr oher then West Yirdinie, o oy
&, Grher additens {Specify) :

3
MO ot WS DI £ Sum sl Hinel el e i i rra i iaaee e Sarearr e
ARLRISUIED O UNLE 5 jargrest inzame B9 ! United Stees silgeticns. i
¢
7

T4, ENTIL  AMOLSNT [ \ L
ON UHE ] BN LRI ¥ sodiiizatiz= Sor the sale of propems (Bonedule B, L.
Siner subtresion Boeciiy

B, Sum oF dlmes o7 i i e i ey
9. Uee £ luss lime £ (Total Wil VirgInie MESmME}, s vas s rrninrarrrr it seanseaa
10, Snamdard gecuction: (8% ef smount enline @, bt met inexeens 2F 51000, . L aa e (S
11, Tenl lremized sedudvions {frem dime 7, 8ehedvle BY. oo e
T2 Waest Virginh and cther Treomr tixes iemized on fedens] retemn. ...,

e OO0 D0,
1,050 0%

13, Lime 1) s dine 12,0 00n . rvnnana i vans P
14, Inrerest paid to camy bonds txems! from Weal Virginh jnmme XL,
13, Lime 13 jens line 4 Dt Virginip iremlzed dedosionsl L.,

E o Lime Phessiine 10 ot lime 1B i iaan i s amamm i aama ]
17, Exempnens: Enrer nvmber cliimec on fedenl [ - S 1YY ' R Y
Y8, Lime 14 hess line 17 (Wett Virgirds taxeble income). . ... e rrrasastrava tr e are vy
19, Wes Virginia tnemte tex (Saivlered fremorire scheduie on o rage L)L oiiii i
- , .. |JF-'M-—-—-—h—-null¢b—mi—l
20, WrEL VISR fax witBeid e eed wie Aneid MOS0 far el waeed -

. - : g pat tot twra] pomran wrhire [ 53
2, ESIATES TEX BIVTETIE L Lt e s e ance amnnaa i ae s ‘
2L BAC o TP tax oot (ine é L TP O
23, Imcomme feaes paie Ther siztes Gne 11, SCREEOIE Do r o se s e s —f2 X 25T,
24, Tl paytrert and wedin [lime 00 p!u'll 2 and 23 e s ‘: 130

Ay rrmonsacs for Full Balihis Sue paviie 9 Rew 1T G

25, 1 iine 19 i larger than line 24, enter the giferenca ax. .,........N,BAMC' DU: ¥ o2 E oo
'S
28, Hline 24 & larger than line 15, ermer the differemcs ar ., ..., OVER?AYMEN— '5< t

ymrfil-huhrﬁw-ﬁinn\;mwmmwnlmo&dum

27, Amewnt on lime 26 13 10 be cedited on 1964 Etimated Tax )
2B, Amount gn lime 26 is 10 be tefunded o B ot Uik Spim falew
Wy Y P T peary et [l T -t
"'z'\,p' c_:'“ b #mlowaw.l“-'uﬂwu'!‘
- Hiambﬂ?nml'”.‘:‘:‘:‘n-“l
e ™ b . '3 e Yy ety LB B B P> Wt e
;._" - . - ‘ bt s—....-:"' ”‘&;"...e: o ~ :
() Ld - — Lo ]
ey, T O Ty ot v - - o—
am dmma, sy, TS Wor' oy Liv hveue B mmae oy s
D ot tiry e prvars L bmtial st el
! - it i)
bl enenfhinald U""’_"*. _D‘- H odemm o pldrem g ok Faeth e e hma
H oyl yon T Yo Vg ot et bem M e, SR G e e W W PR
o Ly P T

I-ﬂﬁr!‘sﬂ*‘uh;mmHMhummfmm,hwfwmih—t@mwmmﬁ‘
L L T

Takhrres pagranry pol U n et rwrirr, BOTH PUSAAMD AT WIFL BT RGAD W'y st it B




tate Tax Department
Leg. Reg. 11-10
Series X¥I .

Section 20.02(c¢)

140 - Peps 2 1963

SCHEDULE & INGOME FROM FIDERAL RETURN {Emr twra! ameust ot aach iwm}

. WIETEE, SBTHEE, LiDE, ARG ST CRMDEN DN, . W Yoy Coe
Empiayers Nime Wrnors Empiewsd | tax Pemwei W gun

—dE CompmTeiicn Mene Yom, Ty Yooy is alw | t 4002 10

XTI Cereemtios Charlsetes W, Ya, £3 0O :

Ermar totuls bty e it £ DTk 12,000 oo
:..s"s'.pny:ndmpéwbudmu:nmns'mw'nanh-d-nlm.....................i -
3.Tmblcmp-mﬁanﬁmepue:uhﬁu,m,kﬂEﬂsz‘)..........................
i, Business Prodit 07 KIEY . vseameassonsaraasssentonracadatanrsaraas prse s aneT iy

5, Farming Brefil €7 BOIS. . iaiearesomsnncranmern st saaraaates it traras sy
&

Sivisens Incmme (e fesens! exdusions). ... ieemnn e rhesesaraTaee mae sttt

e LA A LR

L Imlerest IRIDTIE L. L L c i e

. Noeecxzinal priet grins eng lenel. ..o

et L R R R R Sty

. Femsion end et

o 1
" 3 -
£, Capirp! aiser geing eng EIREE, L u v enns ! !
e i 1
- ]
o
3 |
1

L REM' &mD TCYRNy IREDMIEL L iiee e

18 Fammersn. ol InSeme ENC JEEL Lirraacace et iy st T

13, Erete ortrest in:ﬁm.....‘,...-.....-.......-......................._...-,.......1

o 34, Onher incorme of foas {Pare nrrur:}...'............'..ﬁ.....,.,............‘.........‘
Ve Tare) o nies @ threwEh 1 .. e s st e s s a8 =0 OO

SCHEDULE E [EMIES DESUSTIONS FROK. FEDERLAL FETwIN {Eomee totsl Ammort o a4y @ w2 )

A

qed4Bansrs sednetsin s ATt EinunT b

1, ComtiEliDRE . sveesansasanscassantrnysssrmaans

IRTETEE v n e tnanrmmsaswssiressroranritissssessrstrasonmrinntes

R R L

R L E R L F T TR IR PR S A it

£ 1 3
Mesicsl ANS SErtal EXDENIEL. oiisaresaananaanomsiss s as b s Rty
Ceave'ry Ionses [memmih and yeer of lost 1% Y erersavensasnne

R L L A R T R R LR Al

Bt anarh e an Y

Fep

Crher CECUTHERE, (oo onsarmmey
Teral of fires ? thrBUER £, . ieaoaoososiaso .
B T T EOMTUILTION OF CLEDT: POk BUSINESS AND
iiege Tex pryaple for the taxalle year. .......'.i‘s

L LT LR

L

TP LTON OF TRAIGTORIATION PRIVILEGE TAX PATEELE

1. Eusinels end oESOLtSn e WerInomnEtion BN

[ T N At s | i 1 l

2. west Virginit intome i Gine 17, page 5 R [ L L
2. Alicwesie inceme from tbove businetsies) Incluced in Scheduie A ;
.8

(St RETUEIONI) v vmmssnmmorsusarassromssssonanassrnreis l
4 e Virginia 1ol income {line §, page 1) et eiineeaenenenit { l
£, Umngtien of owch (ine 2 multiplied by line Sang cvided by lime Lo ius cavmenrvennrens
G Teeal tradh five pmair oF Tmes 1, 2 08 B)u o i P —
o — = = =T =IM —— - —
SCHMEDULE D COmMMUTATION OF CEIDT FOE imoohE TAX UerDSED ET ANDTHER STATE
1. ineome Tex imposed by the Some o By oz $or the taxable year 196 .. ] !
West Virginia incormse 1% (ine 19, A0S 1) 1aueecuuiisinuennosmmesraanyoanannateses VS
Net inasme Gtrived from above Fpte inciuded th West Virpinle total I .o enreanienres “v*’a
Wer Yirginis rotal inmeme (ine T, page 1) trrrerrerrrassaasetenanttace vaantrannneTy i, D0
Limetion, of Gedn Gine 2 multipled by Lne 3 and civided by Lne &..iivacerinnaanes 34
weee: Virginis fazable income Gir 18, B0 1) 1uunenvesesrasesermisser smrnseianenias E o
Aherative Yrest Yirginis tzxebie income (line & ming Ioe $iaesireasissanorncsanrasee < T
Alternative West Yirpinia intome tax (West Yiginie rete schedule sppied ® i
Zommrt thirw T G0 I TJirenisevsassssssnsonssectsassnuannsisnssosndsnsons
L Uirmtafion of ewdit (ine 2 minds Jine By vruiiveasscstorsnsacrssiinaonsaapnans
1D, Maximum erese {Jine 2 minus line 6 & schwcule Cabove), . reucssrranane sansssrsnanacas —

11, Sevel mecit frhe tmalies of limes 1,2, 5. 0 00 00) . oot
PUOE 1O JANUARY 1, 1561

2]
LY
M

SRR LY LYY

«fy

{998 18518)8(813]

T oo T oD T Ci DN PO GAIIG FEDM SALE O [XCHANGE PROPIETY ACSUIRED

1 = P e & o I ——— ==y T e o G [
Tomd o L e t e | fray i v - - PR i S T L aes
[ A | [~ P 3/ 171441 s | s Cat. & S
i 1 I | . [}
! ! 3 H L




State Tax Department.
Leg. Reg. 11-1¢
Series XXI

Section 20.03

(5) After arriving at the amount at line 11 of <he
abocve schedule, the taxpayer subtracts this amount
plus any other credits to which he may be entitled
from his West Virginia tex before credits {line 2

above) to arrive at the amount of balance due the

State oF ‘West Vlrglnla or the amount o of refund due

te him, whichever the situaticn may be.

20.03. Exceptions to the allowance cof the out-of-state - tax
credit. No credit shall be allowed for a tax levied by a state
which allows residents of this state a credit (fcr the West
Virginia tax) against the income tax such other state imposes.
In other words, the resident credit is not zllowable with respect
To taxes paid tc a state which alloews a nonresiden® credit simi=-

lar to that allowadble by West Virginia. (See section 40). For

example, the State of Maryland allows nonresidents (West

Virginians) a credit for income tax imposed by their state of

residence {West Vl?g“nla) on inccme earned in MaryWand there-

fore, a reszden; who 1is granued such credlt by MaryTand on his

nonre51dent retu:n is not allowed a credit by West Virginia feor

income tax 1mposed by Maryland

20 04. CertaWD states do not allow West Vlrglnza residents

credit for income taxes paid <their state of residence (West

Virginia); therefore, West Virginia will grant <he arplicable

credit. _ For a listing of *he states whick do not allow WwWest

Virginia residents a credit, contact the Income Tax Division.
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20.05. Definition. For purposes of +this section, West

-

Virginia income means:

(a) The West Virginia adjusted gross income of an indivi=-
dual, cr

(b) The amount of the income of an eéstate or trust, deter-
-mined as if the estate or trust were an individual computing his
West Virginia adjusted gross income as described in section 12.

(c) West Virginia tax means the total <ax bayable on the

West Virginia taxzble income of the resident at the rate set

forth In section 4 and 4& of these regulations. The West
Virginia tax for the purposes of this section does not inclugde
any amounts representing interest or penzlties.

(d) The tax of the other jurisdiction means the total tax
imposed for +the taxable year, exclusive cf any interest or
penalty.

(e} The term ‘Yincome derived from sources within" means.
compensation for perscnzl services performed in the other juris-
dicticn, income from a business, trade or professzon carried on
in the other jurlsdlctlon and income from the ownership of real
or tanglble personal property situated in the other jurisdiction
but not income from intangibles, except where such income is from
property employed in a business, trade or profession carried on

in the other jur iﬂtion.

SZCTICNES 21 TC 0 KISERVED FOR TUTURE USE.
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RART 177, )KEEESTDENT§SZ//

-

Secticn 31. West Virginia taxable income of a nonresident

individusl.

31.01. General. The West Virginia taxsble income of a non-
resident individual shall be his West Virginia adjusted gross
income less his

() West Virginia deduction and

{b) 'West-vi:ginia exemptions. The West Virginiz <taxable
inconme of‘ & ncnresident individual includes those items of
income, gain, loss and deduction included in his federal adjusted
gross income, derived from or connected with West Virginia
sources.

The same tax rates are applied against a nonresident's West
Virginia taxable income as are applied against a resident's
taxable income.

31.02., Husband and wife.

(&) Where a husband and wife {both ¢f whom are nonresi-
dents) compute their federal <taxable incomes separately on
separate federal returns, they must alsec file separate West
Virginia returns and compute their West Virginia taxzble incomes
separactely for'such vear.

(b} Where =z husband zand wife (both ¢f whom are nonresie-
dents ) compute thelr federal taxable income on a joint Zfederal

. ¢ - ' ~ ~0 - - . - . '
return, or 1I neither files a federzl return, ey may elixhner
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(1) dJdetermine their Wwest Virginia taxable inceme
jointly or ’
{2) determine their West Virginia taxable incomes
separately.
{c) Different resident status of husband and wife. If
" either the husband or‘the wife is a resident of Wes+t Virginia ang
the other is a nonresident, the West virginia taxzable income of
gach spouse must be separately computed and stated. However, in
such 2 case where one spouse is 2 resident and the octher is =2
nonresident, they may compute a jbint. West Viréinia taxable
incoeme by filing a joint West Virginia return, provided (1) they
compute their federal taxable income on a jeint federal return
and (2) they elect t¢ compute their joint combined West Virginia
tazxable income as if both the husband and wife were residents of
West Virginia. The provisions ¢of this subsection d¢ nox apply in
those cases where either the husband or the wife separately
changed his or her residence during the taxable year. Stated in
ancther manner, this subsection applles on?y to these cases where
one Spouse was 2 resident of West Virginiaz for the fuil taxable

year and the other spouse was a nonreSWden; for such ‘ull taxakble

vear,
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Section 32. Wwest Virginia adjusted gross inceome of a nonresident

-

individual.

32.01. General. The computation of the West Virginia adjusted
gréss income of a nonresident reguires a separate determination
of ﬁhose items of income, gain, loss and deducticn entering into
"his federal adjusted grossf income which are derived from or
connected with West Virginia sources. The items thus determined
zre subject tc the same modificatiéns as are applicable for a

-

resident individual under section 12.03 and 12.04 of these regu-
laticns:. ~ . ST
(2) Items included in West Virginia adijusted gross income.

The West Virginia adjusted gross income of a nonresident indivi-

(&8

uwal includes the net amount of income, gain, loss and deduction
which enter into his federal adjusted gress Income, but limited
to the pottions oI such i%ems deii;;d irom or connected with west
Virginia sources as determined under subsection 32.02 below. In
acddition to the items which are received or accrued by him
direcily, a nonresident individual's West Virginia adjusted gross
income includes

| (1) his distributive share of partnership income,

in, loss and deduction described under section

0
f

7, and

)

(2) his share of estate or trust income, gain, loss

and deductiocns described under gection 29.
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Example 1. A, a nonresident, received during 1962 the

-~

following items of income:
(1) Income from salary paid in West Virginia . . . $10,000.00

During 1962, 80% of a's werking days were
reguired to be worked inside west Virginia

(2) Distributive shares of income from a
partnership carrying on business both within
and without West Virginia . . . . . . $35,000.00

70% of the partnership income is precperly

allocated to West Virginia

(3) Net rental income from an apvartment house
located in Ohio . . . . . L . . . . .« . 8§ 3,000.00

(4) A's share as a beneficiary under a testamentary

- trust. The trustee is Wheeling National Rank
and all trust corpus is located within West
Virginia. Income of the trust include:

' Net rentals frdﬁ"medical office builad-
ing located in Wheeling . . . . $10,000.00
A's share as 50Y% beneficiary . . . . . . . 5 5,000.00

Dividends from stock of a wWest ﬁifginia
corporation . . . . ., . .0 L T . $ 6,000.00

—
o
L

The net amount of A's items of income znd &gain enter-

ing into his federal adiusted gross income derived from or

 connected with West Virginia socurces is detemined as

follows: o

(A) Salaries (determined with regard to davs

worked in West Virginia but net where payment

was made) (80% X 510,000.00 = $8,000.00) . . . 8§ 8,000.00
(3) Partnership income {determined on the basis

of the partnership's allocation) {(70% X

$35,000.00 = $24,500.00) . . . . . . . .
(C}) Income from an apartment house (entirely
excluded, for it ig Chio rental property) . . 8 -C-
(Z) InCome IZom TTUust (limited =0 ncome from

real or tangible perscnsal preperty, see

section 32.02(a) (1)) . . . . ... . . . 5 5,8C%.00

$24,500.00
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() Dividend from stock of a West Virginia
corporation (entirely excluded, see
section 32.02(b)) . . . . . . . . . . . . . . & -0~

Total . . . . . oL o e $37,500.00

() Modifications. The modificatiocns of federal adjusted
gross income described in sections 12.03 and 12.04 which are made
by a resident individual in determining his West Virginia
adjusted gross income are alsc made by z nonresident indivigdual
when the medifications relzte to income or gain derived from West
Virgiria “sources.  Modifications. of a nonresident individual
relating to income or gain from West Virginia sources include
modifications which relate o his share of partnership income
derived from or connected with West Virginiz scurces.. '

| Example 1. In 1961, A, a resident of Ohio, earned a
salary of 825,000 entirely in West Virginia. 1In addi-
tion, Just after the first of the vyear, 2 sold for
$100,000 land in West Virginia which he had purchased
in 1955 at a cost of $352,000. The fair market value of
the property on January 1, 1661, was $76,000. & zlso
received §3,000 from an Chio partnership. The partner-
ship transacted no business within West Virginia.

A's West Virginiz adjusted gross income is determined as
follows: | 7

Salary . . . . . L . . . . . L. . .. . . . . . . 825,000.00

o~
[

[
(&g}
wn
g8
W
[
L)

=)
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Legs
Modification based upon section 12.04(c),
reflecting 50% of the difference between
A's federal basis (832,000) and the
fair market value ($76,000) of the
pProperty on January 1, 1%61 . . . . . ($12,000) $12,000.00

A's West Virginia adjusted gross income . . . . $37,000.00

The gain from the bartnership is disregarded because it is
not connected with West Virginia sources.
32.02. Income and deductions from Yest Virginiaz sources.

(a}

"

eneral. A nonresident individual's items of income,

gain, ‘loss and deduction derived from of"coﬁnedﬁéd.'with. west
Virginia sources are the items attributable to: |
(1) the ownership of any interest in real or tangible
personal property in this State; or
{Z) a Dbusiness, trade, professicn  or occupation
| carried on in this State; or
(3) persocnal services performed in this State. The
determination as to whether items of income, gain,

loss and deduction are derived or connected with

West Virginia sources is made in accordance with

subparagraphs (a)_gnd (Bj_?e;gw,;mmﬁ&vmvm_t‘

(&) Items attributable to real or tangible per-
- sonal property in this State. The West
Virginia adjusted gross inceme of & nonresi-

dent individuzl includes items of income,

[o N

gzin, loss arnd deduction entering into his
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federal adjusted gross income which are
attributable to £he ownership of any interest
in real or tangible personal property in this
State. Thus, West Virginia adjusted gross
income includes rental income from real or
téngible personzal pro?erty in this State
after deducting ordinary and necessary
expenses attribﬁtable to the cwnership,
operation or meintenance of such property,
Income and deductions attributable +o a
lease-held interest in property in this State
are included, as wéll as income and deduc-
tiocns attributable *o ownership in fee. The
West Virginia adjusted gross income of a non-
resident individual does not include items of
income, gain, loss and deduction atiributable
te the ownership of any iterest in real or
tangible perscnal property located outside
this State, even though rental payments in
respect c©f the property may be made from =
point within this State by a resident indivi-
dual, partnership or 2 corporation.

Business, trade, profession or occupation
carried on in this State. The West Virginia

adjusted gross income of a nonresident indi-
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vidual includes items of income, gain, loss

and deduction ;ntering inte his federal

adjusted gross income whlcn are attributable

to a bu51ness, trade, pro;esszon Or occupa-

tlon carrled on in this State.

(1) The West Virginia adjusted gross income
cf a nonresident individual rendering
services as an emplovee includes the

compensation for services entering into

his federal adjustec gross income, but

Lionly if, and to the extent. that hls

services were rendered within this
State. = Compensation for  services
rendered by a nonresident individual
whoiiy without the State is not included
in his West Virginia adjusted gross
income, regardless of the fact <that
payment may be made from a poipt within
the éﬁafe or that +the emplover is a

- - -resident 1nd1v1dual partnership or

cerporatiocn.

{il) The West Virginia adjusted gross inceome

of a nonresident individual includes the
income of a West Virginiz corporation

which is an electing smzll business
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(1v)

{v)

Section 32.02(a)

corporation for federal income tax
purposes. ]

If services are performed within West
Virginia whether'or net as an employee,
the compensation for such services
includible in federal ad3justed gress
income constitutes income from West
Virginia soﬁrces.

Prizes, awards, and similar rayments are
derived Zfrom or connected with West
Virginia sources as long as such gains
are incident ' to the nonresident's
pPresence or other activities within west
Virginia.

1f services were performed in part
within West Virginia and in part without
West Virginia, the portion of +the com-
pensation attributable tc the services
performed within West Virginia is deter-
mined in accordance with the ratio of
days worked within West Virginia to the
total days worked over the period Quring
which the compensation was earned.
Example: X, 2 nenregident individual, is

a salaried employee of a Fennsylvania
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construction company. X works partly

within West Virginia and partly within

Fennslyvania. X earms $9,600.00 during

the taxable wvear 1963, The amocunt

allocable to West Vlrglnla sources is

~ that portion of X's salary income which

the number of days worked in West
Virginiaz bears to the total days worked
during the year (excluding non-werking
days; such as, Saturdays, Sundays,
holidays, vacations, sick leave, etc.)
both within and without wes: Vifginia.
Out of a total of 280 working days, X
worked 70 days wi hln WesL Vlrglﬁ*a X

dehermlnes hl West Virginia income in

the fellowing manner.

Days actually worked during year in
west Virgipia . . . - . - . 70
Total days worked durlng Lhe year . .280

Since the number of days worked within

West Vwrglnla amounts to 25% of X's

total working days, X multiplies his

" total salary by 25% to arrive at the

amount of his West Virginia income. His

West  Virginiz income is  §2,400.00

(254 X 89,600.00 = $2,400.00).
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(vi} Pensicns and retirement ray which are
eligible foé federal tax treatment under
section 72 ¢f the Internal Revenue Code
as ‘'amounts received as an annuity"
under an annuity, endowment or 1life

insurance contract shall be considered
to be income from annuities and not
taxable to ﬁonresidents.

() Income Zrem intangible personal property. items of
income, gain, less  and ’de&ﬁttiqn attributable to intangible
personal property of a nonresident individual, including annui-
ties, dividends, interest, and gains and losses from the disposi-
tion of intangible personal property, do not constitute items of
income, gain, loss and deduction derived from or connected with
West Virginié scurces éxcept_to the extent atiributable to pro-
percy employed in a business, trade, professicn, or occupation
carriéd on in this State. For a nonresident individual who is a
sharéholder cf a corporation which is an electing small business
corporation for federal inceme +tax purposes, undistributed tax-
abie income of such corporation does constitute income or gain
derived from West Virginia sources and a net crerating loss of
such corporation does constitute a loss or deduction derived from
or connected with West Virginia sources.

(c) Deductions with resrect to capitzl losses, net long-
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@

entering inte federal adjusted gross income of a nonresident
individual with respect to ]
(1) capital losses,
(2) 50% of the excess of the net long-term capital
gains over net short-term capital lossesg, and
(3) net operating lecsses, are included in his West
Virginia adjusted gross income only to the extent
tﬁat such deductions relate to items of inconme,
gain, loss and deduction derived from or connected
with West Virginia scurces.

Example: X, a nonresident individual, has a capi-

tal gain of £10,000 from without West Virginia ang {
2 capital loss of §3,000 from within West
Vi rglnla. Federally, X has a net capital gain cof

$5,000. 3But for West Virginia purposes X has a
net capital loss of $5,000 which is subject tc the
$1,000 federal net capital loss limitation. The
unused 54,000 Wwest Vlrglnla net capltal less

cannot be carrled over to a subsequent year since

it is not deducthle as 2 net capltal loss carry-

over in combuelﬁg feaeral adjusted gross 1ncome,

the starting point in the computation of West

Virginia adjusted gross income ¢f the taxpaver.
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32.02. Income and deductions Apartiy from West Virginia
sources. Since the West Virginia -adjusted gress income of a
nonresident individual takes intec acecount only items of incoeme,
gain, loss and deduction derived from or cennected with west
Virginia sources, an apportiomment and allocation of items of
income, gain, loss and deduction are reguired when a nonresident
individual carries on 2 business, trade, profession or occupation
rartly within apd partly without the étate.

32.0

||'3\

. Record keeping. If the +taxpayer does not maintain

booxs and records which clearly and accurately reflect the amount
of business conducted within West Virginia, he may employ any
method which is fair and equiﬁ;ble; however, the taxpayér must
make a full disclosure and explanation of such method when filing
his return. 1If the tax commissioner deems such method of alloca-
tion and apporticnment to be ineguitable, the tax commissioner

may prescribe any method which accurately and clearly reflects

L

the proporticn of the net amount of the items of income, geain,
loss and deduction attributable to the activities of the business
carried cn in West Virginia.

32.05. Purchase and sale for own account. A nonresident indi-

vidual, other than a dealer holding property primarily for sale
to custicomers in. the ordinary course of his trade or business, is
not deemed to be carrying on a .business, trade, profession or

cccupation in this State solev by reason of the curchase and sale
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32.06. Husband and wife. If a husband and wife determine

-

their federal income tax on a2 joint return but determine their

West Virginia taxes Separately, their west Virginia adjusted
gross incomes are determined Separately, as if they had filegd
Separate federal income tax returns and thejir federal adjusted
ross incomes had been deternmined separately.

32.07. Military pav. Compensation paid for services in the

Armed Forces of the United States, performed during active duty

by an individual net domiciled in thignstate, shall not consti-
Tute income derived from West Virginia sources. Accordingly, if
an individual not domiciled in this State is 2 member of the
Armed Forces of the United States during active duty, such ecom-
pensation received by him does not constitute income derived frem

West Virginia sources even though the service is rerformed in

whole or in part within this State.
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Section 33. West Virginia deducticn of a nonresident individual.

33.01. After computing the WesE Virgirnia adjusted gross
income, of a nonresident individual, there are subtracted
| {a} either the West Virginia standard deduction cr the west
Virginia itemized deductions and
(b) the taxpayér's perscnal exemptions and the resulting
balance is his West Virginiaz taxable income.
The West Virginia deduction of a nonresident individual is
The West Virginis standazd decduction, as described in section 24;
however, 1f he itemizes deductions on his federal income tax
return for the taxsble year, he may elect to claim in lieu of the
standaerd deduction, the Wwest Virginia itemized deduction, as

described in sectiocn 35.
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Secticn 34. Wwest Virginia standargd deduction of a nonresident

individual.

34.01. A nonresident individual may use +the West Virginia
standard deduction, as determined under the rules in section 14
on his West Virginia return, regardless of whether he uses the
standard deduction or claims itemized deductions for the same
year on his federal income tax return. EHowever, if he uses the
standard deduction con his federal ‘income tax return for the
taxable vear, he is regﬁired to“ﬁsé theVWest'Virginia standard
deduction>Cn'his Stazte return. The West Virginia standard deduc-
tion of a nonresident husband or wife'shall be determined under
the rules in section 12 applicable to a2 resident husband or wife.
The West Virginiaz standarg deduction of z nonresident individual
shall be 10% of his West Virginia adjusted gross income, or

£1,000.00 whichever is less.
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Section 35. West Virginia itemized deductions of a nenresident

-

individual.

35.01. General.
(a) If a nonresident individual determines his federal
taxable income by deducting itemized deductions from his federal
adjusted gress inccmé, he may either deduct his West Virginia
itemized deduction or his West Virginia standard deduction from
his West Virginia adjusted gross income %o arrive at his West
irginia taxable income. In other words, a nonresident indivi-
dual may elect To use itemized deductions in computing his West
Virginia taxable income only if he claimed itemized deductions
for the same year in computing his federal taxable income.

(b) Itemized deductions claimed by a nonresident individual
are zllowable only to the extent such deductions are attributed
to or connected with West Vifginia;' -

(¢} The West Virginia itemized deduction of a nonresident
individual shall be the same as the total amount of the following
oI his deducticns from federal adjusted gross income:

(1) Contributions to this State or to any political
subdivision therecf, or tc any cerpecration, com-
munity chest, etc., organized under the laws of
This State;

(2) 7Payments for alimony which are incliudible in the
West Virginia adjusted gross income of the recipi-

ent;
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{3) Casualty losses of realty or perscnalty having an
actual sitns within this State;

(4) Deductions, with respect to realty or personalty
having an actual situs within this State, for
losses incurred in any transaction entered into
for prefit but not connected with the taxpayer's
business; and

(5) Any expense which is an allowable itemized deduc-

| ticn  federally; such as, interest vpavments,
medical payments, etc., and which is irectly

incurred within West Virginia {except deductions

for income taxes imposed by West Virginia'or any

other taxing Jurisdiction) is an allowable

itenized deduction for West Virginia purpcses.

(A) . The. total amount of the federal itemized
deduction 1s to be reduced by the amount of
the federal itemized deduction for income

taxes imposed by this or any other state, or

by any other taxing Jjurisdiction. This

modification eliminates from itemized deducw

tions for West Virginia purposes, +the amount
©of any income taxes in the nonresident's

federzl deductions, regardless of the iden=-

ity of the taxing jurisdiction, fer the West
Virginia Income TaxX Act does znot permit the

decduction of income taxes.
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(B) The total amount of the federal itemizeg
deduction is to’be reduced by the amount of
any federal itemized deduction for interest
on indebtedness 1ncu?red T0 purchase securi=-
ties or obligations the income from which is

exempt from West Virginia income tax.

35.02. Reguirements. An itemized deduction of a ncnresident

individual must £ ill two reguirements before the same is an

Hh

-
&

-t
&

iH

deduction for West Virginia income +ax pur-

o

ilowable itemize

)

poses: _ - o . o o
(2) The itemized deduction must be allowable for federal
income tax purposes, and
(b}  the itemized deduction must be attributed to or con-
nected with West Virginia.
EXample 1. Mr. X, a nonresident individuazl, contri-
butes £300.00 to an OChio church and $400.00 <o a West
Virginia church. The full amount of the contribution
(8700.00) dis an allowable itemized deduction for
federal inceme tax purposes; however, only $400.00 is
an allowable itemized deducticn for West Virginia
income tax purposes, for only $400.00 of the nonresi-
dent's charitable contribution is directly,éttributed
to or connected with West Virginia.
Example 2. Mr. Y, a nonresident individual reporied

the follew temized deductions on his 1882 federal

\()
r

income tax return.
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Contributions:

Wheeling Baptist Church . - . . . . $300.00

Belpre, Ohio Church . . « « . . . 1EBD.0OC

Wheeling Community Chest . e e e 50.00 $ 5006.00
Interest:

Bank of Wheeling . . . . . . . . . $150.00

Bank of Belpre, Chio . . . . . . . 30.00 $ 180.00
Taxes: _

Chio propert sales taxes, etc. . $420.00

West Vlrglnla sales tax, etc. . . . £0.00

West Virginia 1ncome tax ... L. 70.00 $ 530.00
Casualtv less: '

1008 damage to Chic residence £1$0.00

Storm damage to Chioc camp . . 100.C0 5 230.00
Medical:

wWheeling General Hospital . . . . . $125.00

Belpre, Ohio Hospital . . . . . . . 75.00 S 200.00
Total Itemized Deductions . . . . . . . . . . . $§1,700.00

Cn Mr. Y's 1962 West Virginia Nonresident Income Tax

Return, he will not be allowed the full amount of his

federal itemized deductions. Mr. Y will only be

allowed an
Virginia purposes,
incurred within West Virginia.

Virginia itemized deductions are:

Contributions:
Wheeling Baptist Church . . . . . §300.00
Wheeling Community Chest . . . . . 50.00
Interest: . - -
Bank of Wheeling . . . . . . . . $150.00
Taxes: - L
heSt*vlrg nia- sales Tax .- UL 8 £35.00
West Virginia income tax S T7C.00

A7y Ur

4

itemized deduction of $665.00 for west
for only this amount {$665.00) was

Mr. ¥'s allowable West

350.00

[
tn
O
L]
L)

11C.0¢C
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Medical: ‘
Wheeling General Eospital . . . . . $125.00 $ 125.00
Total West Virginia Itemized Deduction . . . . . . § 735.00

Less: West Virginia income tax as a modification
described in subsection (5}(2) of this
regulation . . . . . « . . .+ . . . . . 8 70.00

TOTAL ALLOWABLE WEST VIRGINIA ITEMIZED
DEDUCTION . . . . . « « v « v v v « v « v « . &8 BB5.00

{(c) The reguirement that an itemized deduction must have

been Incurred within West Virginia before it is allowable applies

(_f,
0

nonresidents only. & nonresident individual who pavs his Ohio

]

roperty tax through a West Virginia banking institution does not

ie)

incur the expense within West Virginia, nor is the expense atiri-

buted tec West Virginia.

35.03. Husband and wife.

(a) A husband and wife, both of whom are reguired to file
West Virginia returns, may claim the West Virginia itemized
deduction only if:

(1) Both claimed itemized deductions in their federsl
returns for the same year, and,

(2} 3Both elect  tc use the West Virginia itemized
deducticn. If either spouse is regquired to use,
or elects tc use the West Virginia standard deduc-
tion, the other must also use it.

(by If & husband and wife, both of whom are regquired to

file West Virginia returnms, file separate federzl returns for any

(&

rear, they must also file separazie VWest Virginia returns, and in

[}

this case the wesi Virginiz itemized deduction is tased upon
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those itemized deductions in his or her separate federal returm.
If a husband and wife, both of whom are reguired +teo file west
Virginia returns, file a joint federal ‘return using itemized
deductions, but file separate West Virginia returns, then <he
West Virginia itemized deduction is based upon those itemizegd
deductions in their joint federal return which are cennected with
west Virginia, but such deduction may be taken by either or
divided between'them in any ménﬁetiﬁheyrgéy'elect. This election

to divide itemized deductions in any manner thev slect, may be

made only 1f they filed a joint federal return.
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Section 36. West Virginia verscnal exemptions of a nonresident

individual.

36.01. Ceneral. A nonresident individual is allowed the same
berscnal exemptions for state tax purpoées as for federal tax
purposes. He is allowed one West Virginia exemption of $600 for
each exemption properly allecwable *o him for tThe taxable year for
federal income tax purpcses.

3€.02. Husband and wife (both nonresidents). ~wWhere a husband

and wife file lé joint Zfederal return and 2lso a joint state
return, the same personal_exemptiéhg_are aliéwed on the jeint
state nonresident retirn as on the joint fedéral return. Simi-
larly, where a husband and wirfe file sepzrate federal réturns,
the same personal eXemptions are allowed on the separate state
nonresident returns of each spouse as on the respective separate
federal returns. However, if a hﬁsband énd wife file a joint
federal return but separate state returns, each of them is en-
titled to a west Virginia exemption of $600 for each federal
exemption to which he or she would be separately entitled if they

had filed separate federal returns.
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Secticn 37. Nonresident partners.

37.01. Partnership income and deductions derived from wWest

Virginia sources.

| (2) The West Virginia adjusted gross income ¢f a nonresi-
dent partner of any partnership shall include his distributive
'share of all partnership items of income, gain, loss and deduc-
tion which enter inte his federal adjusted gross income, +to “he
extTent that the amcunt of such itemslis derived from or connhected
with West Virginia sources; that is, from real or tangible per-
sonal property having an actual situs in west Virginia or from a
business, trade, profession, or occupation carried on in this
state, as determined under section 32.02 &6f thege regulaticns.

(o) Where a nonresident partner elects to use itemized
deductions in-determining his West Virginia_taxable income, there
shall be.ati;ibutable to him his distributable share ¢of partner-
ship items of deduction which, as itemized deductions, would be
allowable to him under section 1.35 of these regulations. In
computing the West Virginia itemized deduction under such sec-
tion, the nonresident partner should consider not only the
itémized deductions attributable to his distributive share of
partnership items of deduction but alsc any nonpartnership
itemized deductions to which he may be entitled.

37.02. Special rules as to West Virginia sources. In deter-

mining the sources of =z nonresident partner's share of partner-

3

ship income, as either within or without West Vircinia:

Ey
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{(a) No recognition or tax effect shall be given to a provi=-
sion in the partnership agreement which chafacterizes payments to
the partner as being employee compensation or other consideration
paid or distributg@}eiﬁq:758;?i;§s7£§p§§gggftofﬁhe7partnership by
the partner, or as being interest or other consideration paid or
distrbutable for the use of capital of a partmer.

(b) similarly, no tax effect shall be given to a provision
in the partnership agreement which allocates to the nonresident
Partner, ‘as income or gain from sources outside West Virginia, a

reater prepoertion of his distributive share of partnership

income or gain than the ratic of partnership income or gain from

sources outside West Virginia to partnership income or gain from
all sourées.

Example: A is a nonresident partner of a partnership

lo&ated in West Virginia, 60Y% of the business of which

is from West Virginia sources. A's total distributive

share of partnership income Zrom all sources is $5,000.

A 1is requred te *eport en his West vlrg;nla nonre51-

dent return 53 OOO (60% of SS 0C0) as his partnership

dlStIlqulve share, even Lhough under speczal provi-

sions (Df the pa*tnershlo agreement his share of the
total West Virginia income of the partnership may have
been fixed at less than $3,000. See, however, section

37.04 of this regulation for an exceptiion.
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(c) Similarly, no tax effect shall be given tc a provision
in the partnership agreement which ;llocates to the nonresident
partner a greater proportion cf a particular partnership item of
loss or deduction connected with West Virginia sources +han his
proﬁortionate share for federal income tax purposes c¢f partner-
ship loss or deducticn generally. If, for example, the propor=-
ticnate share of a nonresident partner of partnership losses is
generzlly 50% for federal income ta# purposes, he 1is not per-
mitted to deduct on his Wést Virginia income tax return more than
50% of any particular partnership lecss or deduction .connected
with West Virginia sources, irrespective of any special provision
cf the partnership agreement assigning a larger percentage ¢of the
specific loss or deduction to him. See, however, section 37.04

¢f these regulations for an exception.

37.03. Partner’'s modifications.

{2} In determining the West Virginia adjusted gross incoeme
of a2 nonresident partner, any modification described in subsec-
tions 12.03 Or 12.04 which relates to a partnership item shall be
made with respect to the distributive share of the partner for
federal incomé tax ﬁﬁtpoéés of the related item, except as other-
wise permitted under section 37.04 of this section. The modsifi-
cations covered by this section &o not apply to any item a
nenresident himself receives or incurs directly, and this section
does not apply to any item which, for federsl income +tax pur-

poses, 1s not treated as 2 partnership item,
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(b) The total applicable modi:fication of any partnership
item of income, gain, loss, or deduction shall be set forth en
the partnership return, together with the respective portion
thereof distributable teo each partner. Where any particular
modification pertains to an item includible in federal adjusted
gross income, the partnership return shall show each nonresi-
dent's portion thereof derived from Oor connected with Wwest
Virginia securces.

37.04. Alternate methods. On application, the Tax Commis-

sioner may authorize the use of such.other methods cof determining
& nonresident partner's porticn of partnership items derived from
Or connected with West Virginia scurces as he finds are appropri-
ate and eguitable. Wwhenever a nonresident partner’'s distributive

share of partnership items of income, gain, loss or deduction are

sc determined, any of the medificatiens relating thereto (see -

subsection (c}) shall be similarly determined.

37.05. Cross reference.

(a) For a partner's distributive share cf partnership
tems, see SUbSECLlOﬁS {b) ané (c) of section 17.

(b} For the cha*acter of pa*tnershlp 1tems of a partner,

| see subsectlon (Q) of section 17.

(c) For the effect of a special provision in a partnership
agreement (other than a provision referred to in subsection (b)
of this section) having the principal purpose of avoidance or

evasion of tax, see subsection (e} of section 17.
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Section 38. West Virginia taxable income of z nonresident estate

-

or trust.
38.01. General.
(a) Taxable income of a nornresident estate or trust (like

the taxable income of a nonresident individual) is subject teo the

- West Virginia perscnal income tax. Nenresident estates and trust

are defined in section 7 of these regulations. The rates pre-
scribed in section 4 and 4A of ‘:heée regulations are applied
against the taxable income of the estate or trust.  The taxable
income of a nonresident estate or trust does not include the
ameunt distributable or properly paid or credited to the benefi-
ciaries; the latter are taxed on their distributive shares and
the estate or trust is taxed on the remaining balance of the
income not distributed. An estate or trust is not allowed to use
The West Virginia standard deduction.

(b} The West Virginia taxable income of a nonresident'
éstate or trust is its federal taxable income to the extent
derived from or connected with West Virginia sources subject to
the applicable west Virginia modifications and West Virginia
exémption. Thus, subject to the applicable West Virginia modi-

Py
Tiga

t

ilons and West Virginia exemption, the wWest Virginia taxable
income of a nonresident estate or +rust includes its share of
federal .distributable income and, in addition thereto, any other
items of income, gain, loss or deduction of the estate or trust

recognized for federal income fax purposes buf not included in
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federal distributable net income to the extent that such share
and other items are derived from or connected with West Virginia
sources. |

(c) 1Items in distributable net income. The share of a
nonresldent estate or trust in the items of income, gain, loss
and deduction, derived from or connected with West Virginia
seurces, which enter intoc the federal definition of distributable
net income is the amount, if any, by which such items exceed +the
aggregate>of all the beneficiaries' shares therein. The share of
the nonresident estate or trust is determined in acceordance with
section 38 of these regulations.

(d) Items nct in distributable net income. The amount of
any West Virginia connected items of income, gain, loss and

deduction recognized for federal income tax purooses but excluded

from the FederaT deL1nltﬂon of dlsbrlbutable net income, must he
added te or subtracted from, a2s the case may be, the estate's or
trust's share of items reflected in gdistributable net income.
The determinaticn of the scuxce of such items is made in accor-
dance with the applicable rules of secticns 1.32 and 1.35 of

these regulations.

(e) Modifications. 1In aetermlnlng the West Virginia tax-
able income of a nonresident estate or trust, the total amount of
the inclusions described in (a) angd (b) of this subsection is
reduced by the amount, if any, of the modification described in

section 12.04(¢c) of these regulations, but onlv, however, with
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respect to gains from the sale or other disposition of West
Virginia connected property which aée excluded from the federal
distributable net income of the estate or trust. This modifica-
tion applies tc most capital gains of the‘estate or trust, since
such gains are rarely included in federal distributable ne<
income.

(f) Exemption. Each estate or trust is allowed a West
Virginia exemption of $§600, regardléss ¢f the amcunt of the
federzl eXemptién. An estate or trust is not allowed any exemp-
tion ZIZor dependents. The West Virginia exemption of 5600 is
allowed an estate or trust even though the particular return
filed may be for a taxable pericd of less than 12 cazlendar months
where the election is allowable federally.

38.02. West Virginia source rules. For the purposes of +his
Ip

section, an item of income, gain, loss or deduction is considered
derived from or conmnected with West Virginia sources when any
such item is attributable to the ownership by the estate or trust
of ény interest in real o:rtapgible perscnal property in this
state or when the item is atiributable to a business, trade,
préfession or occupation carried on in this state by the estzate
or trust, in acccrdance with the applicable rules set forth in
sections 32 and 35 of these regulations pertaining to nonresident
individuals. ©Deductions with respect tc¢ capital losses, net
long-term capital gains, and net operating losses shall be based

'y on income, gains, losses and deductions derived from or

(]
(%
-t
0
l,l’
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connected with West Virginia sources, but such West Virginia
items shall otherwise be computed or determined in the sanme

manner as the corresponding federal items.
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Section 39. Share of a2 nonresident estate, trust or beneficiary

-

in_income from West Virginia sources.

39.01. General. The share of a nonresident estate or trust
and the share of a nonresident beneficiary of any estate or
trust, in estate or trust income, gain, loss and deduction from
- West Virginia sources shall be determined as follows:

(2) Items of distributable net income from West Virginia
sources. There shall be determined the items of income, gain,
ioss and deduction derived from or connected with West Virginia
sources which enter into the definition of federa:l distributable
‘net income of the estate or trust for the taxable year (including
such Iitems from ancther estate or trust of which the first estate
or trust is a beneficiary). Items ¢f federal distributable net -
income from ‘West Virginia sources represent items of inconme,
gain, loss‘and deducticn which are either attributable <o the
cwnership by the estate or trust of any interest in real or
tangible personal property 3in this state or attributable to a
business, trade, profegsion or occupaticn carried on in this
state by the estate or trust. Such determinaticn of items from
Wegt Virginia sources shall be made in accordance with the rules
prescribed in sections 32 and 35 of these regulations.

(b) Modifications. The applicable modifications, described
in subsections 12.02 and 12.04 bf Ehese'regulétions, pertaining
te items Irom West Virginia sources shall be first combired into

& single net figure. This figure, which of course may be 2 plus
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°r minus figure, is termed the net modification. After this
figure is computed, it is then allocated in the manner Prescribed
in subsection (c) of this regulation for allocating distributabie

net inceme from West Vlrglnla sources. Hewever, when a West

v;rglnla 1tem, wh;ch. would be *treated as a modification, ig
already included in federal distributable net income, no modifi-
cation which in effect would duplicate the item shall be made.

{c) Allocation among estate or trust and beneficiaries,

(1) The distributable net income of an estate or trust
from West Virginia sources shall be allocated
ameng the nonresident estate or +trust and its
nonresident beneficiaries in rropertion to their
respective shares of federal distributable net
income, including, solely for ;he purpose of this
allocatlon,_any share of resident beneficiaries.
The share of the estate or trust in federal dis-
tributable net income is the amounz, if any, by

whlch the federal dﬁsbr;butable net income exceeds

the aggregate of the shares therein of ail its

beneficiaries. I

(2) Character of items. Each of the estate or trust
items of income, gain, loss or deduction shall
have ﬁhe same character for West Virginia purposes
as for federal income tax purpeses. Where such an

item is not characterized for federzl income tax




State Tax Department
Leg. Reg. 11-10
Series X¥I

Section 39.02

purposes, the item shall have the same Character
as 1f realized directiy from the source from which
realized by the estate or trust, or incurred in
the same manner as incurred by the estate or
Trust. The same is true if an estate or trust
item is not regquired to be taken into account for
federal tax purposes (such as; interest on bonds
Qf the State of California}.

3¢.02. Alternate methods of determining shares.

(a} If the estate or trust has no federal distributable net
income for the taxable year, the share of each beneficiary
(including, solely for the purpese of this allocation, resident
beneficiérgggl_in the net amounts determined under subsections
(a) and (b) of sectien 39.01 (distributable net income and net
modificatioﬁ) shall be in proportion to his share of the estate
Or trust income for such year, under local law cr the governing
instrument, which is regquired to be distributed currently and any
other‘ amounts of such income distributed in such year. Any
balance of such net amounts shall be allocated to the estate or
trﬁst.

() The tax commissioner may allew the use of cther methods
©f determining the respective shares of the beneficiaries and of
the estate or trust in its income derived from West Virginia

sources, znd the modificaticns relazted therete, if such other
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methods are fair and equitable to all parties concerned, and if a

full disclosure of the adepted method is made to the tax commis~

sioner.
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Section 40. Credit for inceme tax of state of residence.

-

4C.01. General.
(a) A nonresident individual, who has income derived from
West Virginia sources, shall be allowed a credit against his west
Virgiria income tax for any income tax imposed on his West
Virginia income by another state of the United States or by the
District of Ceclumbia, of which the taxpayer is a resident. Where
a2 nonresident estate or trust is in.receipt cf income derived
from West Virginia sources, then the estate er Trust is entitled
L0 a similar c*edlt, computed in the same way and subject to ehe
same limitations end exceptions as in the case of = nonresident
individual.
(b) &However, 1nc credit is allowable for income taxes
imposed by a county, municipality, borough, township or any other
political sdbdivision of a state.

40.02. Limitations. The amount of the credit for any taxable

year is subject to the following limitations:

{2) The credit ie limited te that portiecn of the West
Virginia income tax attributable to the inceme also subjected to
tax by the taxpayer's state of residence.

{b) The credit shall not exceed the percentage of the other
tax determined by 'dividing the portion of the taxpayer's West
Virginiz income subject te taxation in such other state by the

total amount of the taxpayer's inceme subject to such other tax:

Frj

or example: If the to*al income subject to such other tax was

$5,C00, and 52,000 therecf was derived from West Virginia




State Tax Department
Leg. Reg. 11=-10
Series XXI

Section 40.02{c¢)

sources, the amount of the credit would be limited to 40% (82,000
divided by $5,000 of such other states tax.)

{c) The credit shall not exceed the percentage of the West
Virginia tax otherwise due, determined by dividing the pertion of
the taxpayer's West Virginia income subject te taxation in such
other state by the total amount of the taxpayer's income subject
to West Virginia tax. For example: If the portion of the tax-
payer's West Viréinia income subject to such other tax was $1,800
and the total amcunt of the Taxpayer's iIncome subject to West
Virginia tax was $2,000, the amount of the West Virginia credit
Qould be limited to 90% ($1,800 divided by $2,000) of the West
Virginia tax.

40.03. Exceptions to the allowance of the nenresident credit.

The credit provided by this secticn against the tax imposed by
West Virgini% shall be allowed nonresidents conly if the state of
which the taxpaver is a resident either:
(&) Grants a substantizlly similar credit to that described

by this section to residents of West Virginia, or

| (b) Imposes an income tax on its own residents with respect
to income derived from West Virgin;a, and exempts the income of
West Virginia residents from its income tax.

40.04. The following definitions apply for the purposes of

this section:

(a) West Virginiz income.
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(1) In the case of a nonresident individual, Wwest
Virginia income mean; his West Virginia adjusted
gross income. (See section 32).

(2) In the case of a nonresident estate or trust, West
Virginia income means the amount of income thereof
determined as if the estate or trust were a non-
resident individual computing his West Virginia
income under section 32;

(b) West Virginisa ﬁax means the total tax pavable on the
west Virginia taxable income of the nonresident at the rate set
forth in section 4 and .22 of +these regulations. The West
Virginia tax for the purpose of this section does not include any

amounts representing interest or penalties.

PP s

(c) The tax c¢f the other state means the total tax imposed
for the taxable vear, exélusive of any interest or penalty.

(d) The term "income derived from sources within this
state! means compensation for services performed in West
Virginia, income from a business, trade or prefession carried on
within this state and income from the ownership of real or tan-
giﬁle personal property situated here but not income from
intangibles, except where such income is from property employed

in a business, trade or professicn carried on in this state.
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If a resi-

40.05. Nonresidents to which section 46 applies.
dent individual of Virginia, Maryland, or Xentucky earns income
within West Virginia which is subject to taxation by his state of
resident, West Virginiz will grant a credit to the nonresident
individual for income taxes imposed by his state of residence.

- For a more complete listing, contact the Income Tax Division.

SECTICONS 41 TO 50 RESERVED FOR FUTURE USE.
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PART-IV-—RETURKNS, DECLARATIONS AND

Section 51. Returns and liabilities.

51.01. When the return is due. A West Virginia income tax

-return shall be filed on or before the fifteenth (15th) day of

the fourth month following the close of the taxable year by or
for the following: |

(a) Every resident individual reguired to file a federal
inceme tai return for the taxable vear, or if the West Virginia
adjusted gross income of such individual for the taxable year
exceeds the sum of his West Virginia persénal exemptions;

(b) Every resident estate or trust_'required' to file 3
federal income tax return for the taxable year, or having any
West Virginia taxable income for the taxabla year;

(¢c) Every nonresident individual having West Virginia'
adjusted gross income for the taxable year in excess of the sum
cf his West Virginia perscnal exemptions;

(d) Every nonresident estate or trust having items of
income or gain derived from West Virginia sources in excess of
its West Virginia exemption:

(&) Every resident or nonresident individual who is
entitled te and claims an overpayment for the taxable year even

though he would not otherwise be required to file a return under
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the rules set forth in the precedlng paragraphs c¢f this sub-
section. For example, a taxpayer who has had WESt Virginia
income tax withheld from his wages or has paid estimated tax
during the taxable year but whose West Virginia adjusted gross
incoﬁe for such taxable year does not exceed his exemptions, must
file a West Virginia return %o cbtain a refund.

A4 taxpayer who meets any of the requirements specified in
this subsection‘for filing a West Virginia income tax return must
file a return even if such return, after deductions, exemptions
and credits, shows no tax liability.

51.02 Returns of husband and wife.

(a) Separate federal returns. 1If a husband or wife files
and detérﬁines their tax liability on separate federal returns,
they must file separate West Vlrglnla income tax retu*ns.

{b) Joint federal returns. If a husband and wife, other
than a husband and wife described in paragraph (c) of this sub-
section file and determine their tax liability on a jeint federal
return, or if neither spouse files a federal return, they may
either:

{1} TFile a JOlnt West Vlrglﬁla income tax return in

which event thelr tax llab’lltles shall be jO”nt

and severazl and each is liable for the entire tax
en such joint return, even though cne spouse has

no income, or

t}
»
t
I

™,




State Tax Department
Leg. Reg. 11-10 - -
Series XXI ) - o

Secticn 51.02(b)(2)

(2) File separate West Virginia income tax returns.
In this event, their tax liazbilities shall be
separate.

(c) If either the husband or wife is a resident and the
cther is a nonresident of West Virginia, they shali file separate
Wwest Virginia income tax returns regardless of the method of
filing for federazl tax purposes, in which event <their West
Virginia tax liébilitieslshall be separate. However, in accor-
dance with sections 11 and 31 of these regulaticns, a West
Virginia joint resident return may be filed by the husband and
ﬁife provided they meet all three of the following requirements:

(1) They are otherwise entitled te file a Joint
return. o o _

(2} Each spouse maintained his or. her status as =

| resident or nonresident during the entire taxable

year, and

(3) They elect to determine their West vVirginia tax-
able income on =z Jjeoint return as if both were
residents for the entire taxable year.

In the event the husband and wife gqualify under the above
régquirements and file & joint resident return, their tax liabili-
ties shall be joint and several.

51.03. Returns for decedents. In general, the rules described

2 this section for filing returns apply to decedents as well as

otTher texpayers.
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(a) The executor or administrator 5f the estate of a tax-
payer who died during the taxable iear or other perscn charged
with the property of a decedent shall make and file the return of
income required in respect of such decedent on the form which
would have been appropriate had such taxpayer 1lived. For a
‘decedent's taxable year which ends with the date o¢f his deaﬁh,
the return shall cover the periogd during which he was alive. TFor
purpcses of this subparagréph, the term "executor or administra-
tor® means'the persen who 1s actually appeinted to and qualifies
for such c¢ffice and not a persen who is merely in charge of the
property of the decedent.

(2} Joint return after deéth. %heré one cr both spouses
die during the year, a joint west Virginia income tax return may

be made if

(1) a2 joint federal return was made for he taxable

year,
{(2) the taxable year of both decedents or of the
decedent and the surviving spouse, as the case may
be, begaﬁ o the same day and ended on different

days only because of the death of eitherrgf both,

(3) neither taxpayer was reporting for a fractional
part cf a year as a result of a change in account-
ing, angd

(4) the surviving spouse had not remarried before the

end of the taxable year.
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51.04. Individuals under a disability; The return required
for an individual who is unable to make a return by reason of
minority, insanity or other disability shall be made and filed by
his guardian, committee, fiduciary or other person charged with

the care c¢f his person or property (other than a receiver in

" pessession of only a part of Hhis Property), or by his duly

autherized agent. In such case, the fiduciary or other person

charged with the care of his berson or property shall be liable

for the tax.

51.05. Zstates and trusts. The return for an estate or trust

shall be made and filed by the fiduciary.

51.0¢. Joint fiduciaries. If twec or more fiduciaries are

acting jointly, the return may be made by any one of them. When
the fiduciary is a trustee of two or more trusts, he must make a
separate  return Zfor =esach trust, even though such trusts vere
created by the same grantor for the same beneficiary or benefici-

aries.

51.07. Tax a debt. Any tax iﬁposed by the West Virginia Per-
sonal Income ~Tax Act, and any increase, interest or penalty
théreon, shall, from the time it is due and payable be a perscnal
debt of the person or persons (including fiduciaries of estates
©or trusts) liable to pay the same, to the State of West Virginia.

51.08. Cross reference. For provisicns as to information

-

returns by partnerships, employers, and cther Lersons, see sec-

ticn 58 of these regulations.
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Section 52. Time and place for filing returns and raving tax.

-

52.01. Time for filing returms.

(a) General rule. The returns of individuals, trusts,
estates or parinerships reguired to be made under these regula~-
tions shall be filed on or before the 15th day of the fourth
month following the close of the taxable year (April 15th in the
case of a calendar year taxpayer), except that where z later due
date has been fixed for filing the fedéral return (without regard
To any extensicn of time granted feor this purpcse), such later
date shall apply for Wesi Virginia tax purpcses. However, in the
last instance, a statement must be attached o the West Virginia
return setting forth the circumstances and the autherity under
which the federal return was permitted to be filed on a date
other than the 13th day of the fourth month following the close
of the taxaﬁle year. The words “close of the taxable year" refer
te and shall have the same meaning for West Virginia tax purposes
as when used for federal tax purposes.

(b), Last day on a Sunday, or legal holiday. When the last
day prescribed in these regulations, determinedrqith regard to an
eééensionrof time, for filing a return, making a2 tax payment, or
performing any act, falls on Saturday, Sunday, or a day which is
a2 legal holiday in the State of West Virginia, the rerfermance of
such act shall be considered timely if it is performed on the

next succeeding day which is net a legal holiday, or Sunday.
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(c) Mailing of returns. If a return is placed in the mail,
it must be postmarked on or before‘the 16tk day of the fourth
menth following the close of the taxable Year (April 1é6th in the
caee of calendar year taxpaver) to be timely filed.

{d) Return of a decedent. The West Virginia income tax
"return of a decedent for a fractional part of a year shall be due
on or before April 15th, following the close of the year which
began with the first day of such fractienal part cf the vyear.
The due date is the same as if the decedent had lived until the
end of his normal taxable year.

52.02. Place for filing returns or other documents. The

personal income tax return or declaration of estimated income tax
feor resident and nonresident individuals, partnerships, resident
and ncnresident estates and trusts, must be de11vered or mailed
to the 5t aee Tax Comm1551oner, Inceme Tax D1v1510n, Charleston,
west Virginia 25305.

52.03. Pavyment of taxes.

{(a) Any tax under the West Virginia Personal Income Tax Act
becomes due and payable on the day imnediately Zfollowing the
clese of the persons taxable year, whether the latter be the
" fiscal or calendar vear, but remalns-aue-and payabie unless paid
on or before the due date fixed for filing the return thereof.
Except as otherwise provided hereiﬁ;-a person reqﬁired to make
and file a return under the provisions of the Wwest Virginia

inceme Tax Act shall, without assessment, notice or demand, pay
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in full the taxz due thereon tc the State Tax Commissioner on or
before the due date fixed for filing éﬁch return.

(b) Methed of paying tax due. The remittance (check or
moﬁey crder) for the balance of the tax due on +the return must be
made payable t¢ the State Tax Commissioner. Postage stamps will
- not be’ accepted in payment of the tax. A cash register receipt
will be issued for any payment of tax in cash which is presented
in person at the Cashier Division, Office cf the State Tax Com-
missicner, if so reguested. In the case of payment made by check
or money crcéer, the cancelled remitfance is usually a sufficient
receipt, and an official receipt will be issued only upon
reguest. Uncertified checks or drafts in paynent of income taxes
are acceptable subject to the condition that such checks or
drafts may be pressnted for payment in accordance with the prac-
tice of the State Tax Commissioner, the State Treasury Depart-
ment, and the collecting bank or banks, and provided further that
the payment will not be deemed to have been made if the full
amount of such check or draft is not received by the State
Treasury Department. The date on which the remittance is
reéeived will be considered the date of payment so far as the
tax¥payer is concerned unless the check is returned because dis-
honored upon presentment, except when dishonored because of gdeath

of taxpayer.
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Section 52. Signing of returns and other documents.

53.01. General. Each individual, including a fiduciary, shall
sign any return, declaration, statement or other document which
he is making or filing pursuant to requifements stated in these
regulatiocns, except that the return, declaration, statement or
other document may be signed@ for such individual by an zagent who
is . duly authorized +o act for such person. The fact that an
individuzl's name is signed to a return, declaration, statement
cr .cther documeﬁt shall be prima facie evidence for all purposes

that the return, declaraticn, statement or other document was

actually signed by him.

(a) Signature by agent. When by reason of illness,
absence, minority, or otherwise, the person reguired to make or
file any return, declaration, statement or other document is
unable to do so, such return, declaration, statement or other
document may be made and signed by an agent, or by a guardian or
other person charged with the care of the person cr preperty of
such‘taxpayer. Such agent assumes responsibility for making and
signing the return or other document, and incurs liability fer
thé penalties provided for erroneous, false or fraudulent
returns, declaratiocns, statements or other documents.

(t) Husband and wife signatures.

J—

(1) A return or declaration of a husband and wife {(if

not made Dby an agent) shall be signed by both

spouses. If signed by one spouse, individually
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and as agent for the other, authorization for such
action must accompanf-the returnlof declaration.
The spouse acting as agent for the cther shall,
with the principal, assume respensibility for
making the return and declaration and incur lia-
bility for the penalties provided for erroneous,
false or fraudulent returns or declarations.
However, 1f the signature or authorization of
either the husband or the wife cannot be cbtained
because of illness or absence, and no power of
attorney or writien authecrization is available for
the same reason, a return or declaration signed by
one spouse and offered te the State Tax Commise
sioner for filing as a joint return or declaration
may be accepted as such if all the evidence indi-
cates that the taxpayers intended to file it as a
joint return or declaration.

In the case of death of cne or both spouses during
the year, for whlcn a 301nt return is made under
the circumstances referred to in sectlon 51.02(b})

of these regulatlons, the s;gnatures and evzdence

of autheorization reguired under the United States
Internal Revenue Cede and applicable regulations
for such purpose shall apply for West Virginia

tax purposes.

'
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53.02. Partnerships. Any return, statement or other document

required tc be made or filed by a partnership shall be signed by
one or more partners. The fact that a partner's name is signed
te a return, statement, or other decument shall be prima facie

evidence for a2ll purposes that such partner is authorized to sign

‘on behalf of the partnership and that the signature is his.

53.03. Certifications. The making or filing of any return,

5

declaration, statement or other document or copy thereof reguired
toc be made or filed pursuant to these regulations, including a
cepy I a federal return, éhallrconstitute & certification by the
person making or filing such return, declaration, statement or
cther document or copy thereof that +the statements contained

therein are true and that any copy filed is a true copy.

33.04. Signature of preparer. If a return ‘is preparea for =

Taxpayer by.énother ﬁérson-or firm (orner than the taxpayer's
agent referred to In section 53.01 above) for compensation, such
perscn or firm may sign such return. This signature is in addi-
tion to the reguired signature of the taxpayer or his agent. If
the return is prepared by a firm, such return shall be 51gned by
rhe perscon duly autherized to act on behalf of the firm, the name
©f which shall be stated in conjunction with such signature.
This paragraph does not apply, however, to a2 return prepared for
an emplbyer by an empleoyee who i1s regularly and continuously

employed by such emplover, as, for example, & clerk, secretary or
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bookkeeper, nor does this Paragraph apply to a person who renders
mere mechanical assistance in the bPreparation of a return, as,

for example, a stenographer or typist.
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Section 54. Change of resident status during vyear.
54.01. General. A taxpayer who changes his residence either

(a) from West Virginia to another rlace, or

(b) <ZIrom ancther place to West Virginia, during his taxable
yeaf is reguired to file two returnms with the State of west
Virginia: cne return cevering the period of residence, and ome
return covering the period of nenresidence.

If =2 change ¢f residence occurred during the taxable vear,
and the ﬁaxpayer had nolincome derived from or connected with
west Virginia sources during the period of nonresidence, a state-
ment indicating he had no West Virginia inceme during such pericd
may be attached to the reguired return in lieu of +he nonresident
return. This statement will serve as the return foi the nonresi-
dent period only if the taxpayer had no west Virginia income
during sucﬂﬂperiod. For exémple: If an individual resided in
Chic for the first six (&) months of the taxable year and in West
Virginia for the last six (6) months of the +axable vear and had
ne West Virginia income while an Ohio resident but did have
income while a West Virginia resident, a statement indicating
that he had no West Virginia income while a nonresident, attached
to his required resident return, will satisfy filing regquirements
for the nonresident portion of the yvear.

54.02. The provisiens of the preceding paragraph ars egqually
applicable 1f the taxpayer had West Virginia income while =

nonresident but had no income while a2 resident.
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Husband and wife with different resident status. If a
husband or wife changes his or her-resident status during the
taxable year, while the other spouse maintains his or her status
28 a resident or nonresident, as the case may be, during the

entire taxable year, the spouse who changes hls reszdence during

‘the taxeble year musﬁ unless excused under section 54.01 of this
regulaticn, file +tweo returns for that year: one return for the
portion of the vear during which such spouse was a resident ang,
one return for the portion of the year during which such spouse
was & nonresident. The spouse who did not change his or her
residence during +the taxable Year must file separate wes<t
Virginia return without regard tc the change made by the cther

spouse.

Eéamnle' X, a West Vlrglnla ?eslaent marries Y, an
Ohlo resident, on November 1, 1563, and on the same .
date Y moves inte West Virginiaza to live with X. Y
earned income in West Virginia after she became a
resident; therefore, Y is required to file two returns
with the State of West Virginia for the taxable year

1563, and X must flle a seperate reszdent retLrn for

the taxable year 1963 each must claim his own exemp-

tion. Neither spcouse may file a joint return.
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54.03. West Virginia taxable income as resident and nonresi-~

-

dent.

(2) The West Virginia taxable income for the portion of the
yeér during which an individual was a resident shall be deter-
mined except for the special accruals in section 54.04 of this
- regulation, as if his taxable year for federal income tax pur~
poses were limited to the period of his resident status. The
West Virginia taxable income for the remaining portion of the
tazxable year during which he was a nonresident shall be deter-
mined, except for the special accruals in section 54.04 of +his
regulation, as if his taxable year for federal income tax pur-
poses were limited to the period of his nonresident stafus,

() For purpecses of the preceding paragrarh annual limita-
tions with respect to specific items of inceonme, gain, loss ané
deduction such as divided exélusions, cépital losses, medical
expenses and contributions, etc., allowable for federal income
taXx purposes are to be applied separately to the applicable
fgderal items attributable to the separate periods covered by the
West Virginia state resident and nonresident returns required
unéer this regulation.

54.04. Special accruals.

(2) If .an individuzl changes his status from resident to
nonresident, he must, regardless of the method of accounting he
nermally employs, accrue and include in his West Virginia return

for the porticn of the year prior to such change, any items of
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income, galn, loss or deductlon accrulng prior to the change if

not ctherwise properly includible or allowable for West Virginia

income tax purposes for such portion of the taxable year or for a

prior taxable year. That is, in compuﬁing his West Virginia

taxable income for that period, he must include all the items he

would be regquired to include if he were filing a federal return

for the same period on the accrual basi;:_fogether w1th any other

accruals such as deferred gain on installment obligations which

are not otnerwlse includible or deductible for federal or Wwest

Virginia income tax purposes either for such period or for a
brior taxable periocd.

(1) For example, 1if a taxpayer sells his business in

West Virginia at a gain, under a contract whereby

the purchase price is to be paid in installments,

and later .changes his status from resident to

nonresident, he must accrue the entire amcunt of

the gain remaining unpaid from such installment

obligations, rega*dless of the method of account-

ing he normally uses in 'ieportlng his +trans-~

actions. Likewise, where a beneficiary of an

taxable year from resident tc nonresident, he must
accure on his West Virginia return for the resi-
dent period any estate or trust inccome credited,

distributable, pavable or reguired o be distri-

~estate or trust changes his status Aéu}ihé_-the
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buted tc him as of the date of his change of
residence.

However, gain which is not recognized for federal
income tax purposes need nbt be accrued for West
Virginia tax purposes solely because of the change
cf residence. For instance, a gain realized on
sale of the taxpayer's principal residence, if it
is not recognized for federal tax purposes by
Qirtue of fhe provisions of the Internal Revenue
Code relating to acgquisiticn of a new residence,
then it need not be accured in the taxpayer's West
Virginia return for the pericd pricr to his change
of residence.

The amount of the accrued items shall be deter-
mined with the applicable modifications described
in sections 12 and 15 of these regulations as if

such accrued items were includible or allowable

for federal income tax purposes.

Example: On September 10, 1963, A, a cash basis

calendar year taxpayer residing in West Virginia,
terminates his employment in West Virginia and
moves tTo Florida. Eis salary up to the termina-
tion amounted to $8,000. On September 1, 1963,
his employver notifies him that under his employ=-
ment contract he will receive on Octcber 1, 16632,

a bonus cf $1,000, subject to no contingencies.
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On  August 15, 1963, the X Corporation
declares a dividend of 5600, pavable to A on
September 20, 1963, as a stockholder of recoré on
August 15, 1963.

Cn June 1, 1963, A closed title with C on a
tract of vacant land in Pennsylvania, taking frem
C a purchase money mortgage calling for arnnual
payments on‘July 1 of each year. By reason of A's
federal election of the installment method of
accounting with respect to this Transaction, A

will realize a gain of $500 each vear for five

. Years (82,500).

On November 1, 1963, the XVZ Realty Company
sells A's West Virginia residence, and 2 realizes
a taxable galn of £3, 000. | 7

For 1863, A nust file two Wwest Virginia
income tax returns: one as a resident, and one as

a non_e51dent On hls 1863 1ncome tax return for

the portlon of the year during which A was a
resident, he includes in West Virginia adjusted

gross income the following items:

Salary until termination . . . . . . . . . §8,000
Bonus-neonforfeitable . . . . . . . . . . . 1,000
Dividends accrued (after exclusion) . . . 530

a2in on sale of Pennsylvania property-
accrued . . . L. L L ... L., 2,500

Q
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On his 1963 nonresident income tax return, A
includes in West Virginia adjusted gross income
the following item which is derived from wWest
Virginia sources.

Gain on sale of West Virginia residence . . . . $3,000

(£) The gain from the szle of the West Virginia resi-
dence was not accruable for the portion of +he
year A was a resident, for the sale was made and
the gain realized after A became a nonresident.
Because A reports the bonus Payment on his Wwest
Virginia return for the resident pertion of 1963,
he need not take it into account on his nonresi-
dent return as an item of income derived from West
Virginiahséurces even though he actually receives
this item of income when he is a nonresident. See
subsection {c) of this regulation.

(b) If an individual changes his status from nonresident to
reéident, he shall make-the same accruals as those set forth in
sui::section (c) of this regulation, except +that ne accrual is
required for items of income, gain, loss or deduction derived
from or connected with West Virginia scurces. The amecunts of
such accrued items shall be determined with the applicable modi-
fications described in sections 12 and 15 of these regulations zs

such accrued items were includible or allowable for federal

.’n
<

Fh

inceome tax purposes.
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(¢) No item of income, gain, less or deduction accruegd
under section 54.04 of this regul;tion for the portion of a
taxable year prior to a change of resident status is taken into
account in determining wWest Virginia adjusted gross income or the
West Virginia itemized deduction of any 7é££§équent taxable
period.

Example: A, a cash-basis calendar Year taxpaver resig-
ing in Kentucky, performs services in Kentucky in
March; 1961, for which he is to be paid $10,000 in
September, 1961, <from the employer's west Virginia
office. On August 10, 1961, A moves to West Virginia
where on September 1, 1961, he receives the $10,000

salary. TFor 1981 A is reguired io file <+wo West

Virginia returns, one as a nonresident and one as a

resident. -

No part of the §10,000 salary is taker inte
account "as this item was accrued as of the date of
change of residence.

(éd) The return for the perlod prior to a charge from resie

dent to nonresident status may be filed without the spec1al

- accruals referred to herein if <the taxpaver files with the Tax
Commission a bond or other security acceptable to the Tax Commis-
sionm, in an amount not less than the amount of additional income

Tax which would be pavable if no such bond or security were

he additional Tax which is considered in determining the

=

filegd

~
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amcunt o©f the bond or other security which the taxpaver will be
required to furnish, is computed at £he Tates which he would have
been obliged to pay if nc bond or other security had been filed,
taking into account all accrued items ofbincome, gain, less and
deduction, and resolving against nim alil matters in dispute
affecting the amount of tax.

54.05. Minimum tax. If two returns for one taxable year are

reguired because of a change of residence status, the +tax due
shall not be iess than'would be payable if <the West Virgiﬁia
‘“azxable iIncomes reported on the two returns were included on a
single return.
Example: X, a resident of Ohic, has West Virginia
Taxable income of $3,000 Zor the pericd from January 1,
1963, to April 1, 1963, on which date he becomes =z
resident of Westmvirginia. His West Virginia taxable
income for the balance of 1663 if £5,000. The tax

liability of X is determined as follows:

Tax as nonresident on taxable

income of $3,000 . . . . . $ 27.00
Tax as resident on +axable

income of $5,000 . . . . . . 66.00
Tentative tax . . . . . . . . £102.00

Tax on combined West Virginia tax- ‘
able incomes ($8,000) . . . $118.00 (Tax to be paid)
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54.06. Proration. In any case where there has been a change
of residence, <he personal exemption'and standard deduction (when
the electicn to itemize deductions has not been made) must be
prdrated between the period befcre the change of residence ang
the period after the change of‘residence, to reflect the periog
‘of time covered by each transaction.

(a) Proraticn of personal exemption. The West Virginia
peérscnal exemptions must be prorated between the itwo returns <o
reflect” the porticns of the entire taxable vear durin g which the
taxpayer was a resident ané nonresident. The proration of per-
scnal exenptions is based sclely on the fractional periods of
time both as a resident and as = nenresident. In other words,

$600 (the amount allowable per exexption) times the number of the

rpersonal exemptions multﬂp11ed by Lhe Fractlopal Derlods of time

both within and w1thoat _hls State egquals the amcunt of <the

personal exemption cn each return.
Example 1l: A taxpaver moves into Wwest Virginia on

May 1, 1963. He was a nonr351dent for four nenths and

a re51denb for elght months during the taxzable vyear
1963. The taxpayer has four personal exemptions.
Since tneiuaxnayef is ?ecul?ed to file two returns with
West Virginia he mnmust prorate his personal exemptlons
te reflect the Dorblons cf tne year he was a resident

and a nonresident. Te¢ find the amount of his perscnzal

exemption on his nonresident return, the tax axpayver will
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multiply $6C0 (the amcunt of allowable per exemption)
times 4 (the number of his perscnal exemptions) times
4/12 (the fractional period of nonresidence). There-
fore, the amount of personal exempticn on his nonresi-
dent return will be $800 (8600 X 4 X 2/22 = S$800).

| To find the amount of his persocnal ekemptibn on
his resident return, the taxpayer will use the same
formula with the exception of the frac+tional period of
time. The taxpayer will use his fractional period of
residence (8/12) in place ¢of his freactional period of
nonresidence (4/12) to arrive at the proper amount for
the personal exemption on his resident return. There=-
fore, the amount of personal exemption on his resident
return will be $1,600 (5600 X 4 8/12 = $1,600).

Example 2: A taxpeyer leaves West Virginia with his |
family on August 5, 1963. He has three exemptions.
Since he is reguired te¢ file two returns to reflect the
portions of the taxable year as a resident and nonresi-
dent, he must prorate the persocnal exemptions. For
purposes of determining the fracticnal period of tinme,
a fraction of a2 month amounting to hzlf a menth or more
is counted as a full month, and a fraction of a month
amounting to less than half a2 menth is disregarded;
therefore, <the taxpayer's fractional period of resi-

dence is 7/12, and his fractional pericd of
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nonresidence is 5/12. To find the amcunt of his per-
sonal exemptions on his résident return, the taxpayer
will multiply $600 (the amount allowable per exemption)
times 3 (the number of personal'exemptions) times 7/12
(the fractional period of residence). The result will
be the amount of the taxpaver's personal exemption on
his resident return. Therefecre, the amount allowable
will be $1,030 (5600 X 3 X 7/12 = $1,050). The amount
of pefsonal exemption on his ponresident return will be
$750 (8800 X 3 X 5/12 = §750).

Itemized deductions. If a taxpzyer, who changes his

from or to West Virginia during the taxable year,

desires to itemize deductions in lieu of the standard deduction,

he must itemize on both returns. EHowever, itemized deductions

are not computed on a fractional period basis as are personal

exemptions.

Examplie 1: A taxpayer moves into West Virginia on
July 1, 1963; therefore, he 1is required to file two
returns for the taxable yéér, one return for the six
menth period of nonresidency and, one return for the
six month peiiod'oflfesiééhdy. The taxpayer elects to
itemize deducticns in lieu of the standard deducticn.
The itemized deductions allowable to him on his nen-
resident return are only those itemized deductions

which were incurred during his period of nonresidency

] .
J]
i
P
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and which were attributable +to or comnected with west
Virginia. Stated another way, 1f the taxpayer borrowed
money from a West Virginia bank while a nonresident and
incurred &n interest liability as a resuit thereof; the
amount oI such interest is allowable as an itemized
deduction on his nonresident return only. If the

taxpayer had incurred an interest liability to a bank

ot

outside of West Virginia while a nonresident, +the
interest liability would not be allowable as an
itemized deducticn on his nonresident return, for such
itemized deduction would not be _attributable to or
connected with West Virginia; nor would such itemized
deduction be zllowable as a deduction on his resident
return, for such itemized deduction was not incurred
during his peried of residency. See section 35 of
these regulations. If the taxpayver incurred an
interest liability to a West Virginia bank during his
period of residency, such interest is allowable as an
itemized deducticn on his resident return conly. The
same Itemized deduction cannot be included on both
returns. The itemized deductions on the two West

Virginia returns will not necessarily be the same as

the federal itemized deductions.
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(¢) Proration of standard deduction. When a West Virginia

taxpayer files a return for an entire taxable year, his standargd

deduction is either ten percent of west Virginia adjusted gross

inéomé; or, $1,0GO, ﬁgiéﬁé#ér is less. Ebwever, when two returns
are required because of a change of residence, the standard
‘deduction must be prorated between (1) the period before the
change of residence and, (2) the period after the change of
residence, to reflect the‘fractional period of time covered by
each return based on the total income c¢f tke two periods which is
taxable Dby West Vir¢ginia. TUnder the method of proration, a
taxpayer's standard deduction for each periocd of time is either
ten percent of the income for that particular pericd or the
standard deduction cemputed on an ertire year basis multiplieg by
the fractional portion of the yvear, whichever is less.
Example 1: A taxpayer has $7,000 income while a resie-
dent of West Virginia for the first six months of the
Taxable year. While a nenresident of West Virginia
during the last six months of the taxable year, the
taxpayer had $4,000 income derived from West Virginia
sources. When this tfaxpayer filed his federal return,
he was entitled to é standard deduction of $1,000 (10%
of adjusted gross income or $1,000, whichever is less).
The taxpayer is allowed a standard deduction of $500 on
his resident return, for the standard deduction on any

one return cannct be more than the standzard deduction
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for the entire year (81,000) multipiied by the frac-
ticnal period of time {6/12); nor can the standard
deductiocn be more ;@an 107% of the income of that parti-
cular period of residence or rmm:esidence./‘ln other
words, the taxpayer's standard deduction for each
period of time is the lesser of the standard deduction
for the entire year multiplied by the fractienal period
of time or, 10% of the income of tha+ particular period
¢f residence or nenresidence.. On  his  nonresident
return, the taxpayer is allocwed a standard deduction of
$400, for 10% of the income (54,000) from that particu-
lar peried is léss than the standard deduction for the
entire year (S1,000) multiplied by that fractional
period of time (6/12) which relates to that return.

Eﬁamnle 2: A Taxpayer had §$3,000 of income while a West
Virginia resident during the first nine menths of the
taxable year. While a nonresident of wWest Virginia
during the last three months of the taxable year, the
Taxpayer had $€00 of income derived from West Virginia
sources. The combined income frem both pericds which
1s taxable by West Virginia is £3,600. The standard
deduction (10% of West Virginia adjusted gross income
or 51,000, whichever is less) on this amount for =z
Taxpayver filing for an entire vear is £360. However,

on the taxpayer's resident return, his standard deduc-
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tion is $270 (9,12, the fractional period cf residency,
times $360, the standard éeduction on an entire year
basis). The taxpayer is allowed a standard deduction
cf 560 on his ncnresident return; for 10% of the incone
(5600} from that particular period is less than the
standard deduction for the entire year ($360) muliti-
plied by that fractional pericd of +ime (3/12) which
relates to that return. In other words, a taxpaver's
standard deduction for a particular perieod is either
the standard deduction for the entire year multipliegd

by that particular fractional peried of time or, 10% of

the Iincome of that particular period of residence or
nonresidence, vwhichever is less. On the nenresident
return in this example, the taxpaver's standard deduce
tion is 10% of the income from that particular period.
4o arrive at the standard deduction allowable on the
nonresident return in this example, the taxpayer will
make twe computations. He will multiply 10% times the
incoﬁe ($é§6} .frdm _ﬁﬂéé_ particular period and will

arrive at $6C. The taxpayer will then multiply that

fractional period of time (3/12) by the standard deduc-
tion on the entire year basis ($360) and will arrive at

$£390. sincé $6C0 1s the lesser of the <two, the tax-

payer's standard deduction on the return for the non-

resident portion of the year is $50.
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Example 3: Assume the same’facts as in example 2 except
Tthe <taxpayer had nc income attributable +o West
Virginia sources while a nonresident during the last
three months of the taxable year. The standard deduc-
tion on his resident return will be $225 (9/12 X $300),
for this amount is less than 10% times +he inceme
(83,000} from that particular portion of the vear.

The standard deduction, i1if used, must be used in

computing the West Virginia taxzble incomes for both

the resident and nonresident periocds.
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Section 55. Decgg;;;}ans of Estimated Tax.

Ségﬁé; %1 [)G(d&v<7éﬁf t‘¥fié;;%§;7

55.01l. Reguirement of Declaration.

(a)

55.01. Reguilrement of Declaration.

55.02. Contents of Declaration.

55.03. Definition of Estimated Tax.

55.04... Joint Declaration of Husband and wWife.
55.05. Time £ Filing Declaratiocn.

55.086. Declaraticns of Estimated Tax by Farmers.

55.07. Automatid Extension of Time for Filing
Declarations of Estimated Tax.

55.08. Amendment Declaration.

55.009. Return as Declaraticon or Amendment.

55.10. Figcdal Year Roayers
55.11. Short Taxakble Reriods
E5.12. Declaration Madenby Agent for Individual

Under Disability.

In General.

(1) Every resident and nonresident individual
whose West Virginia adjusted gross inccme (other
than from wages cn which the proper améunt of tax
is withheld under W. Va. Code § 11-21-71) can rea-
scnably be expected to exteed feour hundred dollars

($400) shall make and file a West Virginia decla-
ration of estimated tax for the taxable vear

unless:

Page 170
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(A) The estimated tax otherwise due in in-
stallment payments 1is remitted through addi-
tional withhelding by the emplcyer from the
employee's wages during the taxable year; oxr

{(B) Withholding satisfies at least eighty
percent (80%) c¢f the annual tax liability,
or the amount not satisfied by withholding
is two hundred dollars (3200} or less.
(2) TIf an individual receives income from
wages subject to West Virginia withholding
and other income, the total of his or her
allowable exemptions can be counted only one
time for purposes of determining the amount
of withholding taxes and estimating the tax
due on other 1dincome. In other words, the
amount of West Virginia personal income taxes
owed for the taxable vear {(determined before
application of credit for employer with-
holding) must be prepaid eilther by emplcyer
withhelding, installment pavments, or a com-
bination of both. Taxpavers are encouraged to
increase the amount withheld from wages under

W. Va. Code § 11-21-71 whenever practicable

Fage 171
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in order to satisfy this reguirement in lieu

(A)

W. Va. Personal Exemptiocns. The Wwest

Virginia perscnal exempticn cf a resident and

nonresident individual allowed by W. Va. Code

§ 11-21-36.1s as follows:

(B)

(1) For - any taxable year beginning
pricr tc January 1, 1983, the Wwest
Virginia perscnal exemption is six
hundred dollars ($600) for each ex-
emption - ~for which the taxpayver is
allowed & federal exemption for the
taxable yvear.

(2} For a taxakble vear beginning after
December 31, 1982, but befcgre January 1,

1984, the West Virginia personal eXemp-

ticn is increased tc seven hundred dol-

lars (8700).

(3) Fer any taxable vear beginning
after December 31, 1583, the. .West
Virginia perscnal exempticn is increased
te eight hundred dollars ($800), until

amended by the Legislature.

Whether or not a taxpayer is required to

file a federal declaration of estimated tax
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for. the taxable year or remit installment
payments of estimated federal income tax is
not relevant to determining whether or not
the  taxpayer is required to file a West
Virginia declaraticn of estimated tax for
the taxable yeaxr.

Examples. =-_ Application of the provisions of

Section 55.01 may be illustrated by the following examples.

(Applicability of any safety zones 1s not considered in any

of these

examples.) See Section 56a.05 for discussion of

gafelty zcnes.

Example No. 1. -- X, a taxpayer making his return

on the calendar yvear basis, is married and has two
dependent children. X is sole proprietor of a re-
tail business which is his only source of income.
X can reasonably expect to realize §25,000 from
the business during 1984, based on prior year's
earnings. Therefore, X 1g reguired +tc make a
declaration of estimated tax, for his income can
be reasonably expected to excesed the sum of his
personal exemptions plus four hundred dollars
({5800 x 4] + $400 = $3,600) for 1984.

Example No. 2. == ¥ is a cash basis taxpayver
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with three . exemptions inciluding himself. Y is

emploved and expects to receive $23,000 subject
to withholding during calendar year 1984. Also, Y
expects to receive ($12,000) of income during the
taxable vear from the practice of a profession on
his own accocunt. Y is regquired to file a West
Virginia declaration o¢f estimated tax, for Y's
income (812,000) not subject to withholding
exceeds four hundred dollars. The sum cf his
personal exemptions ($800 =x 3 = 3$2,400) was
considered in determining the amount withheld
from his wages for the 1884 taxable year. Alter-
natively, Y could increase the amount being with-
held for West Virginia personal income taxes by
his emplover. If the amount of estimated tax due
on Y!'s other income is remitted through additional
withholding, Y will not be required to file a
declaration of estimated tax and make quarterly
installment payments.

Example No. 3. -- P 1is a taxpaver making his re~

turn on a calendar vear basis. P is engaged in
the practice of his profession as a sole practi-

tioner. He has West Virginia adjusted gross in-
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cecme of $2,000 from his practice for each month in
the first guarter of 1984. He can reasonably ex-
pect that his West Virginia adjusted gross inccome
from his profession will continue to average

$2,000 for each month throughout tThe vear, and
that he will not have income from any other source
during 1984. Since P's gross income is nct sub-
ject to withholding, he is required to file a de-
claration of estimated tax for that vear, on or -
before April 15, 1984. Since P's West Virginia ad-

justed gross income from sources other than wages

subject Tc withhelding exceeds 51,200 personal ..

exemption plus $400), and he can reasonably expect
his tax for the vear to be in excess of $200, T is
reguired to file a declaration of estimated tax
for the 1884 tax year on or before April 15, 1384,
and make quarterly installment payments.

Example No. 4. =-- S, a married taxpayer, has

been regularly enmployed £for many years. = As of
January 1, 1984, his salary was 516,000 per year.
S alsoc owns stocks and cther investments which he
inherited when his father died in 1%8C, and which

pay S approximately $3,000 a yvear. Since his West
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Virginia adjusted ¢ross income not subject to
withhelding taxes exceeds $400, and the sum of his
personal exemptions (5800 x 2 = $1,600) was coensi-
dered in determining employer withholding taxes, $
is reguired tc file a declaration of estimated tax
for calendar year 1984 by April 15, 1984, unless
the amount of tax . remitted with his 1984 annual
return will be $200 or less. Alternatively, S can
avold filing a declaration of estimated tax by
increasing the amcunt being withheld for West
Virginia personal income taxes by his emplover in
order to pay the amount of estimated tax that
otherwise woculd ke due in installment payments.

Example No. 5. == T, a married person, lives in

Jefferson County, West Virginia but works in Penn-
sylvania at an annual salary of $20,000. Pursuant
to. West Virginia's -reciprocal exchange agreement
with Pennsylvania, T's salary is exempt from Penn-
sylvania inccme tax and taxable by West Virginia.
T's employer does not withhold West Virginia
taxes from T's bilweelkliy pavcheck. Since T's West
Virginia adjusted gross inceome is from salary not

subject to West Virginias withholding, and will be
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in excess of §2,000 ([5800 x 2] + 5400 = 2,000)
for calendar year 1984, he iz required to file a
declaration of estimated tax ¢n or before April
15, 1984, unless T's tax lisbility will be 8200
or less.

Example No. 6. =- H is a married individual with

three dependent children. H is emploved at an an-
nual salary of $18,000. His spouse, W, 1s emploved
at an annual salary of §15,C00. Both galaries
are subject to this sState’'s withhelding taxes,
which are based on joint return rates. They have
additiconal inceome of $15,000 from investments. H
and W will file a joint personal income tax return
for calendar year 1984. Since the amount of West
Virginia adjusted gross income from sources not
subject to withholding taxes is in excess of 5400
and the estimated tax therecn exceeds $200, a de-
claration of estimated tax is required for the
1984 calendar year. Additionally, this declara-
tion must reflect the additiornal taxes due on
their salary income due to the higher primary tax
rate on their combined West Virginia taxable in-

comes and the temporary surtax imposed on West
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Virginia taxable income 1in excess of 820,000 ..

{based on the £iling cof a jeint return). Alterna-
tively, and in lieu of filing a declaration esti-
mated tax, H & W can adjust the amount of West
Virginia personal income taxes being withheld by
their employers so that the regquired amount of tax
is prepaid.

Example No.7. =-- Same facts ag in Example No. 6.

However, on July 20, 1984, W is the grand prize
winner in a contest specnsored by a national maga-
zine. The prize is an initial 85,000 pius 81,000
each month for the rest of W's life. An amended
declaration of estimated tax must be filed by W
(or a joint amended declaraticn by H and W) on or
before September 15, 1584.

Exenption of Spouse. -~ For the purpcose of deter=-

mining whether a declaration of estimated tax is reguired

under the

provisions of paragraph (a) of this subsection, a

married taxpaver filing a separate declaration may not take

into account the exemption of his spouse, if his spouse has,

or 1s rea

sonably expected ‘to have, West Virginia adjusted

gross income, or is reasonably expected to be the dependent

of another

tTaxpaver for the taxable vear.
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(d) 1Income of Child. _-- _In_estimating the amount of
West Virginia adjusted gross income for the taxable year, a
parent sheculd not include the income of his or her minor
child. such inceme i1s not includible in the gross inccome of
the parent. See 2% U,S.;} § 73 and Treas. Reg. § 1.73~1.

(e) Partnerships. -- A partnership is not subject to

tax under the "West Virginia Perscnal Income Tax Act. See
W. Va. Code § 11-21-3(b). However, partners must file
declarations of estimated income tax in their individual
capacity, taking into consideration their estimated distri-
butive shares of income from the partnership.

(f) Estates and Trusts. -- An estate or trust is gen-

erally taxed as an individual. However, it is not required
to file a declaration of estimated tax, or remit estimated
tax in installment payments during the taxable yeaxr. Bene-
ficiaries cof estates and trusts must file declarations of
estimated tax in their individual capacities and must take
into ‘consideration their estimated .distributive shares of
income from estates and trusts.

(g) Death of Taxpayer. -- No declaration of esti-

mated income tax 1s reguired to be _filed for & decedent
subsequent to -the date c¢f his or her death. However, a

short year tax return may need to be filed and interest and
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additions to tax may be due for any failure of the decedent:
(1) to timely file a declaration of estimated tax regquired
by W. Va. Code § 11-21-55; (2) to timely pay any installment
of estimated tax reguired by W. Va. Code § 11-21-56; or (3)
to properly estimate his or her tax. See Section 56.03 of
these regulations relative to the making of an amended dec-
laration by a surviving spouse if a joint declaraticn had
been made befcre the death of the decedent.

(h) Fiscal Year Taxpavers. =-- The provisons of this

regulation are egually applicable to fiscal year taxpavers.
See Section 55.10 of these regulations.

(1) ©Declaratiocn for Taxable Year of 52-53 Weeks. -=- No

declaration may be made for a period of more than 12 months.
For purposes of this subsecticn, a taxable year of 52 or
53 weeks, -in the case of a taxpayer who computes his or
her taxable income for federal income tax purposes in
accordance with +the election permitted by 26 U.s.C.
§ 441(f) shall be deemed a pericd of 12 months._A separate -
declaration” for a fractional part of a year is required
where the <taxpayver has a short taxable year for federal
income tax purposes.

(i) When Preceding Year Was A Loss Year.

(1) In General. -- If an indiwvidual.had zerc ox

Page 180




State Tax
Leg. Reg..
Series XXI

Department
11-10 o

Section 55.01(3)

negative West Virginia taxable income for the pre-
ceding taxable year, a declaraticn of estimated
tax 1s not required to be filed for the current
taxable vear until such time as the individual can
reasonably estimate that his or her West Virginia
adjusted gross income for the current tax year
will exceed the amount of his. or._her allowable
exemption(s) plus $4CC unless the zero or negative
West Virginia taxable income in the preceding tax-
able vear was due to:
(A} the carry forward of a loss from & pre-
ceding taxable yeafr unless the loss will also
be carried forward to the current taxable
vear with like effect; or
(B) unusual evenis or cccurrences not rea-
sonably expected to affect the current tTax-
able vear with like effect.
(2) Notwithstanding the provisions o¢f paragraph
(1), above, a declaration of estimated tax is not
required for the current year if the amount remit-
ted or +that should be remitted with the annual
return for that year is:

(AR) 8200 or less; or
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(B} Twenty percent (20%) or less of the tax
liability for the tazxable year (determinsad
before application c¢f any credits) for em-
plever withholding taxes, W. Va. Code
§ 11-21-73, and installment pavments of esti-

mated tax.

Page 182




State Tax
Leg. Reqg.
Series XX7T

55.62.

Department
11-19

Settion 55.02(a)

Contents. of Declaraticn.

(a)

In Ceneral.

(1) The declaration of estimated tax by an in-
dividual shall be made on Form 140-ES.

(2} Fer the purpose of making the declaration,
the amountiof. West Virginia adjusted gross income
which the taxpayer can reasonably be expected to
receive or accrue, depending upeon the method of
accounting upon which hig c¢r her taxable inccme
is computed, and the sum of the estimated
allowable deductions and c¥edits to be taken into
account in computing the amount of estimated in-
come tax shall be determined upon the basis of the
facts and circumstances existing at the time pre-
scribed for the filing of the declaration as well
as those reasonably to be anticipated for the tax-
acle. yvear. 1f, therefore, the taxpaver is emploved
at the date prescribed for filing his or her de-
claration at a given wage or salary, it should, in
the absence .of circumstances indicating the cont-
rary, be presumed by him or her for purposes of
the declaration that such employvment will ceontinue
to the end of the taxable vear at the wage or sal-
ary received by him or her as of such date. In the

case of income other than wages and salary, the
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expected regularity with. regard to the payment of
income, such as dividends, interest, rents, roval-
tlies, and estate and tTrust distributicons, it is
the responsibility of the tTaxpaver to estimate
correctly or comply with provisions of  these
requlations allowing the timely filing of .an
annual return to be accepted as a declaration of
estimated tax. In the case of a taxpayer en-
gaged in a trade, business or profession he or she
shall maké an estimate 6f gf¥oss income, deductions
and credits in the light of the best available
information affecting the trade, business or pro=~
fession.

(3) In determining whether or when the filing of
a declaration of estimated tax is reguired by law
and these regulaticons, and in- determining the
amount of estimated tax, the burden is on the tax-
payver to show he or she complied with the law and
these regulations. If, upcn filing of the annual
return, more than twenty percent (20%) of the tax-
paver's liability is remitted or should have been
remitted with the return it will be presumed that
there was noncompliance. Similarly, a taxpayer's

total West Virginia perscnal income tax liability
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for the taxable year, as shown on his cr her an-
nual return for that yvéar, will be divided by five
(5) to determine whether tax was Timely remitted
in "egual" installment pavments in compliance with
the law and these reéegulations.

Computaticn of Estimated Tax. -- In computing the

amount of estimated tax, the taxpayer should take into

account the following:

(1) The amocunt estimated tc ke the primary tax
imposed by W. Va. Cocde § 11-21-3(a)(l) for the
taxable year on the West Virginia -taxable income
of every individual, whether resident or nonresi-
dent, after application of any allowable amounts
estimated as:

{R) Business and occupation tax credit under

W. Va. Code § 11-21-~8(a),

(B) Carrier inceme tax credit under W. Va.

Code § 11i-21~-8(Db),

{C) Credit for income tax of ancther state

under W. Va. Code § 1lli-21=20,

(D) Credit for income tax of state of resi-

dence under W. Va. Code § 11-21-40, and

(E) Credit for overpayments of West Virginia

personal income tax.

No consideration shall be given at this point in
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the computation to the credit under W. Va. Code
§ 11-21-73 for tax withheld on wages.

(2} The amount estimated o be the temporary sur-
tax imposed by W. Va. Code § 11-21-3(a)}(2) for the
taxable vyear on the amount estimated in subpara-
graph (1), above, to be the grecss primary tax for
the taxable year (determined prior to and without
regard to any credits reducing the gross primary
tax).

(3) The amount estimated tc be the minimum tax
imposed by W. Va. CLcde § 11-21-32(a)(3) for the
taxable year. The West Virginia minimum tax is
twenty-five percent of the taxpaver's federal
minimum or alternative minimum tax for the taxable
yvear minus the sum of paragraphs (1) and (2).

(4) The amounts estimated by the taxpaver as the
credits under W. Va. Code § 11-21-73: for tax with-
held on wages.

(5) The excess, 1f any, of the sum cf the amounts
shown under subparagraphs (1), (2) and (3) cof this
paragraph over the amcunt shown under subparagraph
(4£) of this paragraph, which excess shall be the

amount of estimated tax for the taxable year.
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(c) Use of Préicribed Form. -+ ~Copies of Form 140-ES
will, so far as possible, be furfiished to the taxﬁayer by
the Tax Commissioner. A taxpayer will not be excused from
making a declaration, however, by the fact that no form has
been furnished to him or her. Taxpavers not supplilied with.
the proper form should make application therefor to the
Director of the Perscnal Income Tax Divisicn in ample time
to have their declaraticns prepared, verified, and filed
with the Tax Commissiocner on or before the date prescribed
for filing the declaraticn. If the prescribed form is not
available, a statement disclosing the amount estimated as
the tax, the estimated credits, and the estimated tax after
deducting such credits should be filed as a tentative decla-
ration within the prescribed time, acccmpanied by the pay-
ment of the required installment. Such tentative decla-
ration should be supplemented, without unnecessary delay,

by a declaration made on the precper form.
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55.03. Definition of "Estimated Tax."

(a) In General. -- In the case of an individual, the

term "estimated tax! means:
(1) The amount which an individual estimates to
be his cr her West Virginia primary income tax
liability for the taxable yvear {(determined befcre
any credits) in accordance with subsection 55.01
of this regulation, plus
(2) The amount which an individual estimates to
be his West Virginia surtax for the taxable yesar,
plus
{3) The amount estimated to be the minimum income
tax liability for the taxable vear, less
(4) The amount which he or she estimates to be
the sum of any credits allowable against the West
Virginia income tax, including but not limited to:
(A) BRusiness and occupation tax credit under
W. Va. Code § 11-21-8{(a),
(B) Carrier income tax credit under W. Va.
Code § 11-21-8(b),
(C) Credit for income tTax as paid ancther
state under W. Va, Code § 11-21-20,
(D)} Credit for income tax of state of resi- B .

dence under W. Va. Code § 11-21-40,
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(E) Credit for West Virginia income withheld
from wages under W. Va. Code § 1l1l-21-71, and
(F) Credit for overpayment of State personal
income tax.

(b) Examples. =-- The application of the provisions of
this subsecticn may be illustrated by the following exam-
ples. (Applicability of any safety zones is not considered
in these examples.) See Section 56a.03 for discussion of .
safety Zones.

Example No. 1. == B is a taxpayer with two exemp-

tions including himself. He is a salaried emplovee
. of a corporation at an annusl salary of 516,000,
and West Virginia inceme tax is withheld from his = .
salary. B expects $314.86 to..be withheld from his’
wages duriné the taxable year 1984. B is also a
partner in the XY Partnership. B expects, based
on prior year's earnings, that his distributive
share of partnership profits will be $5,000. The
business and occupation tax 1s IiImposed against
the parthnership; therefcre, B can reasonably
anticipate a business and occupation tax credit
of £50.00 against his West Virginia income tax.
B will complete a West Virginia declaration of

estimated tax similar to the following: Skt /%? Engck é?
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WEST VIRGINIA ESTIMATED TAX COMPUTATION SCHEDULE

1. Enter total amocunt of income expected in current vear .......... $21,000.00
2. Itemized deductions or standard deductlon ...................... 1,000.00
3. BSubtract line 2 from lime 1 ... ... emnaennninn e mea .§20,000.00°
4, Enter vour exemptions ($800.00 for each exemption) ......... .... 1,600.00
3. Subtract lime 4 from line 3. This is your WV taxable income ...518,400.00
6. Tax on amount of line 5. See tax rate schedule ............... . 500.00
*7. Surtax 13 12% of you¥ tax liability . ...t i, ~Q-
§. Adéd line & to line 7. This is your WV tax liability ..... I § 500.00
8. Tax expected to be withheld from wages and other credits ....... 3864.86
10. Subtract line 9 from line 8, This is your WV estimated tax ....3 135.14
. *For calendar year 1984, the surtax is 12% of vour tax liability

beginning with taxable income in ezxcess of $10,000 for single and
unmarried heads of household and taxzble income in excess of 520,000
for joint returns. For calendar year 1983, the surtax was 9%

and for calendar year 1985, the surtax will be 6%. See V. Va.

Code § I1-21-3(a){(2) (1%83).

Page 182.8




State Tax Department
Leg. Reg. 11-10
Series XXI ,

. Section 55.03(b)

Example No. 2. =~- 3B, a self émplcyed individual,

estimates that his liability for income tax for
1884 will be 81,800. B iz reguired to make and
file a declaration of estimated tax for 1984 and
ray tax in four equal installments. The declara-
tion and first installment of $400 are due on
April 15, 1984. The second, third and fourth in-
stallments are due on June 15, 1984, September 15,
1984 and January 15, 1985 respectively.

Example No. 3. == B, a self employed individual,

. estimates that his liability for income tax for
1984 will be $1,6CC. B files a declaration of es-
timated tax for 1984 on April 15, 1984. B pays
four installments of £400 on or before the follow-
ing dates: April 15, 1984; June 15, 1%$84; Septem-
ber 15, 1984; and January 15, 1985. Bl's actual
West Virginia tax liakility for 1%84 is $1,900.
B does not fall within the £200 safety zone. How-
ever, since B prepaid in installment payments at
least 80% of hisl 984 tax liability, he will not
be. penalized for underestimating (851,900 x 80% =
81,520 ®x 1/4 =- .8380). B falls within the 80%
safety zone since he prepaid in quarterly install-

. ments of $400 each. Therefore, no additions to
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tax or interest is due on the amount cf tax paid
with B's annual return filed Ap¥il 15, 1885.

Example No. 4. -- C, a self employed individual,

estimates that his liability £for Wwest Virginia
personal income tax for 1984 will be $1,200. C
files a declaratiocn of estimated tax fer 1984 on
April 15, 1984. C alsc pays four installments of
$300 each. However, C's actual West Virginia tax
liability for 1984 i1is .81,600.. Since C d4did not
prepay at least 80% of his tax liability, interest
and additicns, to tax will be due on the amount

remitted with his annual return on aApril 15, 1%85.

(1) Total tax due for the year. - : 51,600
(2} 80% of line (1) 51,280
(3) Line (2) + number cof installments T8 320

(¢) The guarterly underpayment is the excess of
line (3) over the actual amount paid or
credited toward that installment. (85320 -
300 = 520 each installiient X 4 = 880)

Therefore, C can be assessed penalty and interest

for unhderpaymernt of estimated tax (51,600 X 80y =- =

$1,280 x 1/4 =-$320). Inmterest - and additions .to
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tax are calculated Dbased on the date the tax
should have been remitted. In this example only
$300 was pald each gquarter “instead of the £320
that was actually due. The amount remitted bal-
ance due with the annual return was $400. This is

more than both $200 and 20% of his total taw for

the yvear.
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55.04. - Joint Declaraticn cf Husband and Wife.

(a) In General. —-- A husband and wife may make a joint

declaration of estimated incomé tax as if thev are one tax-
paver, even though they are not living teogether, except as
provided in paragraph (b). A jcint declaration may be made
even though one spouse is expected to have no income during
the taxable year. If a husband and wife make a joint decla-
ration, their liability with respect to the estimated tax
gshall be joint and several.

(b) Exceptions. -- A Jjoint declaraticon of estimated

income tax may not be made if the husband and wife are
separated under a decree of divorte or of separate main-
tenance, or 1f they "have different taxable years. Also,
joint declaration of estimated tax may not be filed if the
husband and wife do not have the same residence status
unless both elect to. . determine their Joint West Virginia
taxable incomes as 1f both were residents. See W. Va. Code

§ 11-21-11(b)(3).

(c) Application t6: Separate Refurns. - =-- The. fact .7 -

that a joint declaration of estimated income tax is made
by a husband and wife will net preclude them from electing
to determine their West Virginia income taxes on separate

annual returns. In case & joint declaraticon is made but a
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jointannual return is not made for the same taxable yvear, -
the installment payments of estimated tax for such year may
be treated as payments on ‘account of the tax liability of
either the husband or wife for the taxable year or may be
divided between them in such manner as they may agree. COCne
spouse may claim the amount of estimated tax paid during the -
vear. If the husband and wife do file separate returns, the
spouse claiming the estimated tax paid, or each spouse 1f
each claims a portion of the estimated tax pald, must make a
notation on -his or her West Virginia income tax return to
the effect that the estimated tax paid was by a joint decla-
ration. In the event the husband and wife fail to agree to
a division, such payments shall be allowed between them in
accordance with the following rule. The portien cof such
pavments toc be allcocated tc a spouse shall be that portion
of the 'aggregate of all such pavments as the amount of tax
imposed by W. Va. Code § 11«21-3 shown on the separate re-
turn cf the taxpaver bears to the sum of the taxes imposed
by § 11-21-3 shown on the separate returns cf both the tax-
paver and his or her spouse. For example, assume that for
calendar year 1982 H and his spouse, W, make a joint return
of "estimated tax and pursuant thereto, pav a total of $500

of estimated tax. E and W subsequently file separate returns
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for 1982 showing tax imposed bv W. Va. Code § 11-21-23 in the
amount of 5548 and $450 resgpectively. H and W fail to agree
to a division of the estimated tax paid. The amount of the
aggregate estimated tax payments allocated to H is computed

as follows:

(1} Amount of tax imposed by W. Va. Code
§ 11-21-3 as shown on H's return........ §548
(2} Total taxes imposed by W. Va. Code
§ 11-21-3 as shown on W's return......... $450
(3) Total taxXes imposed as shown on both
. H's and W's returns. ..o i e e e, 5998
{(4) Proportion of taxes on H's return fo the
total. amount of taxes shown on both returns.
(5548 =+ 998)............ 54.90%
(5) Amount of estimated tax payments
allccated €0 Hovvv vt n i i i in i e e $494.10
Accordingly, H's return would show remaining tax liability
in the amount of $53.90 (85485 taxes shown less than $494 .10
estimated tax allocated.)

(d) Death of Spouse.

(1) A joint declaration may not be made after the
death ocf either the husband ocr wife. How-

ever, if it is reasocnable for a surviving
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gpouse to assume that there will be filed a
joint return for himself and the deceased
spouse for his taxable year and the last tax-
able year of the deceased spouse he may, in
making a separate declaration for his taxable -
year which includes the period comprising
such last taxable year of his spouse, esti-
mate the amount of tax imposed by WwW. Va.
Code § 11-21-3 on his and his spouse's tax-
able income on an aggregate basis and compute
his estimated tax in the same matter as
though a joint declaration had been filed.

If a joint declaration 15 made by a husband
and wife and thereafter one spouse dies, no
further payments of estimated tax on account -
of the joint declaration are regquired from of
the estate of the decedent. The surviving
spouse, however, shall be liable for the pay-
ment o¢f any subsequent installments of the
joint estimated tax unless an amended decla-
ration setting forth the separate estimated
tax for the taxable year is made by the sur-

viving spouse. Such separate estimated tax
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shall be paid at the times and in the amocunts
determined under the rules prescribked in
Secticn 56 of these regulations. For the
purpcses of making the amended declaraticn by
the surviving spouse, and for the allocation
of payments made pursuant tec a Jeint decla-
ration between the surviving spouse and the
legal representative of the decedent in the
event a jointreturn is not filed, the pay-
ments made pursuant to the joint decliaration
may be divided between the decedent and the
surviving spouse in such proportion as the
surviving specuse and the legal representative
of the decedent may agree. In the event the
surviving spouse and the legal representative
of the decedent fail to agree to a division,
such payments shall be allocated in accor=--
dance with the following rule. The portion

of such payments to be allccated *to the

surviving spouse shall be that perticn: of

the aggregate amount of such payments asg
the amount 9f tax imposed by W. Va. Code
§ 11-21-3 shown on the separate return of

the surviving spouse bears to the sum of the
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taxes imposed by W. Va. Code § 11-21-3 shown -
on ‘the separate returns of the surviving

spouse and of the decedent; and the balance

of such payments shall be allocated to the

decedent. This rule may be illustrated by

analogizing the surviving spouse described

in this rule to H in the example contained

in paragraph (¢) of this subsection and the

decedent in this rule to W in that example.

(e) Signing of Joint Declaration. -- A joint declara-

tion of a husband and wife (if not made by an agent of one
or both spouses) shall be signed by beth spouses. The pro-
visions of Section 55.12, relating to returns made by agents
shall apply where one spouse signs a declaration as agent
for the other or where a third party signs a declaration as

agent for both spouses. See W. Va. Code § 11-21-53.
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55.05. Time for Filing Declaratiocn.

(a) In General. == A declaration of estimated income

tax of an individual, cther than a farmer, shall be filed on
or before April 15th cf the taxable vear, except that if the
regquirements c¢f subsection 55.01 of these regulations are
first met: ' . -
(1) After April .lst and before June 2nd
the taxable vyear, the declaraticn shall be filed
on or before June 15th or
{2) After June 1st and before September 2nd
of The takable yesar, the declaration shall be
. filed on or before September 15th, or
(3) After September :1st of the <taxable vyear,
the declaration shall be filed on cor before Jan-
uary 15th of the succeeding year. See W. Va. Code
§ 11-21-55(d).

(b} Exceptiong. -- A declaration of estimated tax

need not be filed for the taxable year if:
(1} At least eighty percent (80%) of the annual
tax liability is  satisfied by withholding; or
(23 The amount of tazes due for the taxable year
that will be remitted {(or should be remitted) with
the annual return is two hundred dellars ($200) or
less.

. See Secticn 55.07 of these regulations.
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(c) Optional Rule for Farmers. -- See Section 55.06 of

these regulations.

(d) Fiscal Year Taxpavers. -- An individual's tax vear

for purposes of thisz tax shall ke the same as his or her
taxable year for federal income tax purpcses. See W. Va.
Code § 11-21-6(a). TFiscal year taxpayers, except farmers,
shall file declarations of estimated tax in accordance with

Section 55.10 of these regulations.
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55.06. Declarations c¢f Egtimated Tax by Farmers.

(a}

Iri General.

(1) In the case of an individual on a calendar
vear basis, 1f that individual expects to de-
rive at least two-thirds of his or her estimated
west Virginia adjusted gross income fréom farming,
he or she may file a declaraticn of estimated in-
come tax at any time on or before January 15th of
the succeeding vear in lieu cof the time for filing
set forth in W. Va. Code § 11-21-55(d). See W. Va.
Code § 11-21-55{(e).

(2) "Farming"” Defined. -- Income is attributable
to farming if it ig obtained from cultivation of
the so0il, the raising or harvesting of any agri-
cultural or = horticultural commodities, the
raising, etc., of livestock, bees, poultry, fur-.
bearing animals, or wildiife. In other words, the
reguisite percentage of West Virginia adjusted
gross income must be derived from the operation of’
a steock, dairy, poultry, fruit or truck farm. If
an individual receives for the use of his or her
land income in the form of a share ¢f the crops

produced thereon, such income is from farming.

Page 182.20




State Tax Department
Leg. Reg. 11-10C
Series XXI .

Section 55.06(b)

(b) Fiscal Year. -- In the case of "an individual on a.

fiscal year basis, if. that individual expects to derive at —
least +two-thirds of his or -her -estimated West Virginia
adjusted gress income for farming, he cr she may file a
declaration of &stimated income tax at any time on or before
the 15th of the first month of the succeeding year.

(c) Jcint Return. -- If a joint declaration of esti~

mated tax will be filed by a husband and wife, at least two-
thirds of their combined estimated West Virginia adijusted
gross income must be from farming before that declaration
may be filed under paragraph (a)} or (k). Otherwise, the
rules of Section 55.05 of ‘these regulations shall be

fellowed.
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55.07. Automatic Extensicn of Time for Filing Decla-

rations of Estimated Tax.

(a) In General. -- If an individual determines that

his or her estimated income tax, as defined in Section
55.03, for the taxéble wear is two hundred dollars
(8$200) or less, ot that the amcunt of tax tc be remitted
with his oxr her annual return for the taxable year will be
twenty percent (20%) or less of the amount of tax shown {(or
that. should have been shown) to be due on the annual return
for the taxable year determined before application of cre-
dits for employer withholding taxes, W. Va. Code § 11-21-73,
and installment payments of estimated tax, whichever is
greater, - he or she. isg only required +£o file
an annual return for the taxable year and pay the amount of
tax shown thereon to ke due, on or before April. 15th of the
succeeding tax year. For this purpose, all eligible tax-
payers are granted . an automatic_extension of time from the
date when the declaration of eéstimated tdx and installment
payments would otherwise ke lawfully due until April 15th of
the next tax Vear. See W. Va. Code §§ 11-21-55 and 11-21-57.
(1) A husband and wife who file a joint declara-
tion of estimated tax or a joint annual return are

treated as one individual for purposes ¢f _paragraph

(a).
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{2) An individual with estimated tax in excess of
540 would in the absence of paragraph (a)} be re-
quired to file his or her declaration of estimated
tax as provided in Secticon 55.05 of these regula-
tions.

{3) An individual with estimated tax of 8540 or -
less would in the absence of paragraph (a) be re-
quired to file his or her declaration of estimated
tax on or before January 15th of the succeeding
tax year. See W. Va. Code § 11-21-55(h).

Interest and Additions to Tax.

(1) If the amount remitited with the annual return
iz two hundred dollars ($200) or less, or if one
of the safety zones zpprlies (See Section 56a.05)
no interest or additions will begin to accrue on

the amount dué until. April 1l6th of the succeeding

tax yvear (1l6th day of the 4th month cf the succeed- -

ing tax vear if filing on a fiscal year basis).

(2)Y If the amount remitted with the annual return
exceeds <two hundred dollars (35200) and if none
of the safety =zones apply (See Section 56a of
of  these regulations), interest .and additions
shall be imposed and shall be calculated from the

date when the declaraticn of estimated tax and the
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first installment payment should have been remit-
ted. Interest and additions to tax ghall similarly
be applied to any subsequent installment pavments
that should have been remitted, calculated from
the date such installments should have been paid.

(3) See Sections 56a.0l, 56a.03, 56.a.04 and
56a.05% of these regulations for . application and
computation of interest and additions to tax and

application of safety zones.
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55.08. Amendment of Declaration..

(2) In General. =-- In making a declaration of estima-

ted income tax, ‘the taxpaver. is ;:aquifed,‘to take . into-
accocunt the then existing facts and circumstances as well as
those reasoconably to be anticipated relating to prospective
West Virginia adjusted gross income, allowable deductions
and estimated credits for the taxable vear. Amended or
revised declaraticns may be made in any case in which the
taxpayer estimates that his or her West Virginia adjusted
grogs income, deductions or credits will differ from the -
West Virginia adjusted gross income, deductions or credits
reflected in the previous declaration. An amended declara-
tion may also be made based upon a change in the number of
exemptions to which the taxpaver may be entitled for the
current taxable year. HXHowever, only one amended declaration
may be filed during the interval between installment dates
and no further amendment may beé made until a succeeding
installment date. An amended declaraticn may be filed
jeintly by huskand and wife even though separate declaraticns
have previously been filed.

(b) Payments. -- Subsequent installment payments shall
be propecrtionally increased or decreased based on the amended
declaration. Nc refund will be issued due to the filing of

an amended declaration. Consideration will.
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be given to a refund only in connection with a cowmpleted
annual return filed by a taxpayer for the taxable vear cov-
ered by his or her declaraticn, and/or amended declaration.

(c} Time for Filing Amended Declaration. =-- An amen-

ded declaration of estimated income tax mav be filed on
or after an installment date prescribed for the taxable year.
However, no. amended declaratiocn may be filed until after the
original decglaration has been filed, and only one amended
declaration may be filed during any interval between install=-
ment due dates. o

(d) Forms. =-- An amended declaration sghall be made on
Form 14{0-ES clearly marked “YAMENDEDY. If the proper form is
not avallable, tThe procedure ocutlined in subsection 55.01

of these regulations must be followed.
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55.09. Return as Declaraticn or Amendment.

(a)

In Ceneral. ~= If the annual return of the tax-

paver "is filed as hereinafter provided, the annual return

may be treated as the declaration or amended declaration

of estimated tax.

(k)

Time for Filing Return.

(1) Return as declaration; February 15th. If the
taxpaver files his or her return for the calendar
vear on or before Februrary 15th cof the succeeding
calendar vear (or 1if the taxpayer .is on a fiscal
vear basis, the 15th day of the second month} and
pavs therewith the full amount of the tax shown
to be due ¢én the return, then such return shzll be
considered as the taxpayer's declaration if the
declaration is not regquired to be filed during the
taxable year, but is otherwise reguired to be
filed on or before January 15th of the succeeding
vear {(or the 15th day of the first month in the
case of a fiscal year). See W. Va. Code §§
11-21-55(h) and 11-21-55(i).

(2} Return as  amendment of declaration; January -
15th. If the taxpaver files his or her return
for the calendar year on or before January 15th
of the succeeding calendar vear (or if on a fiscal

year basis, the 15th day of the first month), and
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vays therewith the full amount of the tax shown to
be due on the "return, then if a declaration
was filed  during. the tTaxable vear, such return
shall be considered as the amendment of ‘the decla-
ration if the tax shown on the return is greater
than the estimated income tax shown in the decla-
ration. See W. Va. Code §§ 11-21-55(h) and
11-21-55(1).

— e
(3) E=xanples.

Example No. 1. == An individual taxpayer on

the calendar year basis who, subseguent to
September 1, 1982, first meets the reguire-
ments of subsection 55.01 of these regulations
for filing & declaration for 1982, may
satisfy such reguirements by filing his or
her return for 1882 on or before February 15,
1983, and paying in full at the time of such
filing the teax shown thereon to be pavable.

Example No. 2. =~- Similarly, 1f a taxpayer

files on or before September 135, 1883, a
timely declaration for such year and on or.
befcre January 15, 1984, fileg a 1983 return
on which the tax shown is than the estimated

income tax shown on such declaration, and
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rays at the time of such filing the tax shocwn
by the return +*o be pavable, such return
shall be treated as the amended declaration
permitted to be filed on or before January 15,
1384. See alsc subsections 53.05 and 55.06
of these regulations regarding the time for
filing a declaration of estimated tax by a
farmer and by an individual  having total
West Virginia estimated income tax of 8200
or less.

Interest and Additions to Tax.

(1) Compliance with the provisions of W. Va. Code
§ 11-21-55(h) will enable a taxpayer to avoid pay-
ing interest and additions to tax with respect to
an underpayment of the installment not reguired to
be paid until January 15th of the succeeding
calendar year.

(2) With respect to an underpayment of any earlier
installment, compliance with section 11-21-55(h)
will nct relieve the taxpayer from the interest
imposed by W. Va. Code § 1l1-21-186 and the addi-
tions to tax imposed by section 11-10-18. However,
the pericd of the underpayment with respect to an
eariier installment will terminate on January 15th

cf the succeeding calendar vear.
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" Example. -- A taxpayer disccvers on January
1984, that he underpaid his estimated tax for
calendar year 1983,  He may in lieu of filing
amended declaration on January 15, 1884, file
annual return on Janaury 15th, and pay in full

amount computed thereon as payable. By so

doing he will avoid the interest and additions to

tax

was

with respect to the installment payment that

due January 15, 1984. The pericds of urder-

payment of the installments due April 15, 1983,

June 15, 1883, and September 15, 1983, will also

terminate on January 15, 1984.

(4)

See Section 56a.05 of these regulations for

application of safety zornes. -
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55.10. Fiscal Year Taxpayers. =-- In the case of

individuals on & fiscal vyear Lkasis, other than those re-
ferred to 1in Secticns 55.06 and 55.07 of this regulation,
the declaration must be filed on or before the 15th day
of the fourth month of the taxable year. The provisions
0of +this section and of section 56 of these regulations
shall zpply to a taxable year othHer than a calendar year
by the substitutiocn of the corxresponding fiscal year meonths
for the calendar year months referred to in this section.
See W. Va. Code § 11-21-6 relating to accounting

pericds and tax yvears.
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55.11. . Short Taxable Pericds.

(2) In General. -- If a taxpayer -is reguired:to make

a declaraticn of estimated income tax pursuant to Section
55.01 of this regulation, and & short taxable .year is
involved, a separate declaration for such fractional part of .~
the vyear 1is reguired, except  as hereinafter noted.
See W.Va. Ccde § 11-21-55(]).

(b} iIncome and Income Tax Placed on Annual Basis.

(1} In crder to determine whether a declaration
of estimated tax needs to be filed for a short
taxable year, West Virginia adjusted gross income
and the taxes imposed by W. Va. Cecde § 11-21-3
shall ke placed on an annual basis in the manner -
prescribed in 26 U.S.C. § 443(b)(1).

(2) Example. -- A taxXpayer changes frem a cal-
endar year tc¢ a fiscal year basis beginning July
lst. The taxpayer will have a short taxable vear
beginning January 1lst, and ending June 30th. The .
anticipated West Virginia adjusted gross income
(excluding wages on which tax is withheld) for
such short +taxable .year is §3,000. His West
Virginia adjusted gross income for the purpose of
determining whether a declaration is reguired is
$6,000, which is the amount obtained by placing

the anticipated income of $3,C00 upon an annual
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basis ($3,000 multiplied by 12 and divided by 6).

{(c) Four Months or Less. == No declaration is re-

guired if_ the short taxable year is a period of less than -
fou¥ months or the estimated tax I1iability for the vyear
is $20C or less or one of the safety zones applies.

(d) Time for Filing.

(1) Ceneral. =-- In the case of a short taxable
vear, the declaration shall be filed by individ-
uals (other than those referred <to in Section
55.05 and 55.06 of these regulations) on or before
the 15th day of the fourth month of such taxable
vear. If the requirements prescribed in Section
55.01 of these regulations are first met after
the first day of <the fourth month but before
the second day cf the sixth month, the declaration
must be filed on or before the 15th day of the
sixth month. If the requirements of Secticn 55.01
are first met after the first dayv of the sixth
month but before the second day of the ninth
month, the declaratien must be filed on or
before the 15th day of the ninth month.

(2) Short Year cf More Than Six but Less Than

Nine Months. =-- 1If, however, the pericd for which

the declaration is filed is at least six months
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but less than nine months and the requirements of
Section 55.01 of these regulations are not met
until after the first day of the fourth month,
the declaration may be filed on or before the 15th
day of the succeeding taxable year.

(3} Short Year of More Than Nine Months. -- If,

hoewever, the pericd for which the declaration is
filed is for nine months or more and such regquire-
ments are not met until after the first day of the
sixth month, the declaration may be filed on or
before the 15th day of the succeeding taxable

vear.
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55.12. Declaration Made bv Agent For Indivi-

dual Under Disability.

(a) In General. =-- The declaration_of estimated tax

for an individual who is unable to make a declaratiocn by
reason of minority, disease, injury, or other disability may
be made and filed by his or her guardian, committee, fidu-
ciary ©r tther perscn charged with care of the individual or
his property (other than a receiver in possession of only a
part of his property), or by his or her duly authorized
agent in ‘accordance with subsection (k). See. Va. Code
§ L1~21-55(k).
(b} Proc&dure.
(1) General. -- Whenever a declaration is made by
a duly authorized agent, it must be accompanied by
a power of attorney (or copy therecf) authcrizing
the agent to represent his or:. her principal in
making, executing, or filing the declaration. A
copy of Federal Form 2848, when properly comple-
ted, 1is sufficient, and in the case of a court
appointed agent, & copy of the court order of
appointment is sufficient.. .”

(2) Disabled Spouse. =-- Where cone spouse is phy-

sically unable by reascn of disease or injury to

sign a Jjoint declaraticn, the other spouse may,
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with the cral consent of the one who is incapaci- .
tated, sign the incapacitated spousge'’s name in the
proper place in the declaration followed by the
words "By..... e Husband  {or Wife),'" and by
the signature of the signing spouse in his or her
cwn right, provided that a dated statement signed
by the spouse who is signing the declaration is
attached to and made a part cof the declaration
stating:

(A) The name cf the declaration being filed,

(B) The taxable vear,

(C) The reason for +the inability of the

spouse who 1s 1incapacitated to sign the

declaration and

{D) That the spouse who 1is incapacitated

consented to the signing of the declara-

tion.

Liability of Taxpavyer and Agent.

(1} The taxpayer and his or her agent, if any,
are responsible for the declaration as filed and
incur liakility for any penalties for false, or
fraudulent declarations.

(2) T'Agent" defined. For purpcses of this sec~-
tion, the term "agent" includes guardian, com-

mittee, fiduciary or other person charged with

Page 182.36




State Tax Department . -~ ~-1° .7

Leg. Reg. 11-10  ° .. .. . i — ... - o

Series X¥I - -

Section 55.12(4)

care of the individual under a disability, and a
duly authorized agent of the taxpaver.

{(d) Example. =-- X, a calendar year taxpayer, leaves
for Eurcope on February 1, 1283, and expects to return to the
United States sometime in June. Since X will be cut cf the
country on April 15th, his or her declaration of estimated
tax for the 1983 taxable year may be filed by an authorized

agent. ST
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Section 56. Payment of Estimated Tax.

56.09. Special Rule for 1

56.01. . General.

(a) Manner of Payment. -- The amount of estimated in-

come tax due as shown on a declaration of &stimdted income
tax may be paid in installments or, at the election of the
taxpaver, may be paid in full at the time of filing the dec-
laration. If the estimated income tax is paid in install-
ments, the first payment must accompany the declaration. See
W. Va. Code § 11-21-56. Special rules regarding payvment of
1983 eztimated taxes are provided in Section 56.09.

(by Installment Dates. =~ In the case of a declaration

0of estimated inccme tax for a calendar year, the initial
payment date and the subsegquent installment payment dates

are set forth in the following table: j;e /f% IZdail'd

fSEE‘?OEEOWTNG4§M§§4%ﬁ?1?EE£§i:
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Dates of Installment Payments

{1) On or before 2April 15th

{(2) After April 15 and be
bore June 1&, if not
regquired to be filed on
cr.before April 15.

{3) Aftefr Junhe 15 and be
fore September 16, if
not required to be filed
on or kefore June 15
or :

{4) After September 15, if
not reguired to be filed on
or before September 15.

.. ber 15),

In four equal installments - .
one at time of. filing decla~
ration {(on or before April 15),
one on or before June 15, cone
en or before September 15, and
one on or before January 15 cof
the succeeding taxable year.

Ir three egual installments -
one at time of filing declara
tion {(on or Dbefore June 15},
one on or before September 15,
and one on or before January
15 of the succeeding taxable
vear.. . . .

In two egual installments -

~one at time of filing decla-

ration {(one on or before Septem-
and the other on before
January 15 of the succeeding

taxable year.

In full at tTime of filing de-

glaration. -

Filing After The Prescribed Time. -- If a dec-

(c)

laration is filed after the time prescribed in Section 55 of

or after the expiraticn of any extension

(2)y, (3) (4)
and there shall be paid at the time of

these regulations,

of time, paragraphs and of this subsection
zhall not apply,
filing the declaraticon of estimated tax all installments of
the estimated tax which weould have keen payvable con or before
such date of filing if the declaratiocn had been filed on or
its due date,

before determined without. regard to any

extensicon of £ime. The remaining installments shall be paid
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at the time and in the amounts in which they would have been
payable 1f the declaraticn had been filed when originally
due. Thus, for example, B, who was reguired to file a de-
claration of estimated income %tax on or before April 15,
1984, files his declaraticn for 1984 on September 15, 13%84.
In shch case, at the time of filing his declaration, B was
delinguent in the payment of two installments of his esti-
mated income tax for the taxable year of 1984, and therefore
three-fourths c¢f the estimated tax shown thereon must be
paid. .Special rules apply for 1983 estimated tax. See

Section 56.0% of these regulations.
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56.02. Estimated Income Tax Payments by Farmers. Special

provisions are made with respect to the filing of the decla-
ration and the payments of the tax by an individual whose
estimated West Virginia adjusted gress income for. the tax-
able year is at least two-thirds from farming. (See Section
55.05 of these regulations). The declaraticn o¢f such an
individual may be filed on or before January 15th of the
succeeding taxable year, in lieu of the time prescribed for
taxpayers generally. Where such an individual makes a
declaration of estimated income tax after September 15 of
the taxable vear, the estimated income tax shall be paid in
full at the time of the filing of the declaration. See

W. Va. Code § 11-21-56(Db}.
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15 of the come tax shall be paid in

full zt the tip e declaratioen.

56.03. Amendments of declaration. If any amendment of a

declaration is filed, the remaining installments, if any, shall
be rateably increased or decreaséd, as the case may be, to re-
 flect the increase or decrease in the estimated income tax by
reascn of the amendment. If any amendment is made after
September 15 of the taxable year, any increase in the estimated

income tax by reason thereof shall be paid in full at that time.

56.04. Short taxable years. In +the case of & shert taxzble

vear of an individual for whom a declaration is required to be
filed, the estimated income tax may be paid in equal install-
ments, one at the time of filing the declaration, cne on the 15th
day of the sixth month of the taxable vear and anocther on *he
15th day of.the ninth menth of such year (unless the short tax-
able year closed prior to such sixth or ninth month, in wiich
case the respective installment will be eliminated) and one on
the 15th day of the first month of the succeeding taxable year.
For example, 1f the short taxable year is the period of ten
moﬁths from January 1, 1862 to October 31, 1962 and the declara-
tion is required <o be filed on or before 2pril 15, 1962, the
estimated income tax is payable in four equal installments: one
cn the date of filing the declaration, and one each on June 15,
September 15 and November 15, 1962. 1If, in such case, the decla-

raticn is required to be filed after April 15 but on or before
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June 15, the tax will be payable in three equal installments, one
on the date of filing the declaration, and one each on Septem-

ber 15 and November 15, 1962.

56.05. Fiscal vear. In the case of individuals on a fiscal
vear basis, other than those referred tc in sections 55.05 and
'55.086 of regulation 55, the declaration must be filed on or
before the 15th day of the fourth month of the taxable year. The
provisions of this section and of section 55 of these regulations
shall zpply to a taxable year other than a calendar year by the
substitution of the correspending -fiscal year months for the
calendar year menths referred to in thls sectlon.

5¢.06. InstaTlments Dald in advance. At the electlon of the

taxpayer, any installment of the estimated income tax may be paid

prior to the date prescribed for its payment.

26.07. Death of taxbgyer.” In the case of ;Ldéce&ént, payments
oI estimated income tax are not required subseguent to the death.
However, see subsection 55.01(c) relating o the making of an
amended declaration by a surviving spouse 1f a ]Olnt declaration
had been made before the death of the decedent.

56.08. ADD11cabwon of 1nstallment payments. The payment of

any lnstallment cf estlma;ed income tax shall be considersq
payment on account of the income tax for the taxable year for
which the declaration is made. . The aggregate amount of the
payments  of estimated income <fax chould be entered upen  the
income tax return for such taxable wear as Daynents to be applied

against the tax shown on such return.
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Section 56a. Interest and Additions to Tax.

56a.C1. licability.
56a.02. How Underpayment of Estimated Tax is Measured.

56a.03.
56a.04. Computing Additicns tec Tax.
56a.05. "SafetX Zcnes'! Bar Imposition of Interest and
te Tax For Underpayment of
56a.01. Applicability. -- The interest and additions to

tax provisions of W. Va. Code §§ 11-10-17 and 11-10-18 are
applicable to underpayments of estimated personal income tax.
They will be applicable regardless of whether there is a
failure to pay the entire amount of any installment of esti-
mated Tax on or béefore its due date (See W. Va. Ccde
§ 11-21-56), or the amount of estimated tax (emplover with-
holding tax plus installment payments) paid during the tax-
able year was less than eighty percent (80%) of the tax due
for the taxable year. “EXceptions tc this rule, hereinafter
referred to as '"safety zones,! are set forth in Section

563.05 of these regulations.
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(2) Exception No. 2. -- Where the taxpayer gualiw

fies under one of the safety =zones described in
Section 56a.05, no interest and additions to tax

will be imposed for the period prior Lo the due

date of the annual return.
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56a.02. How Undéerpayment of Estimated Tax Is Measured.

(a) In General. -- To_ determine whether an indivi-

dual's estimated tax payments for the taxable year egual at
least eighty percent (80%) of his or her actual liability
for the primary tax, surtax and minimum tax imposed by
W. Va. Codée § 11-21-3, the follcwing preocedure shall be
applied. The term Yestimated tax payments" includes both

the amount of installment pavments remitted under W. Va.

Code § 11-Z1-56, and the amount of taxes actually deducted.

and withheld at the source from wages under W. Va. Code
§ 11-21-71. See W. Va. Code § 11-21-73.
(1) Determine the sum of the individual's primary
income tax shown on his or her return Ifor the
taxable vyear (as reduced by the amount of allow-
able credits) plus his or her surtax and minimun
tax for the taxable year. If ne annuzl return was
filed, take one hundred percent (100%) of the
total tax determined to be due for the taxable
year.
(2) Take eighty percent (80%) of the above
amount.
(3) Divide the amocunt of (2), above, by the
number c¢f installments reguired £for the year.
Generally, this will require dividing by four, but
may be three, two cr one. See Section 56.01 of
these regulations.
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(4) For each installment as computed 1in (3),
above, find the excess, if any, over the amount
actually paid or credited toward that installment
payment. (Add in any overpayments available from
a previcus installment). If there 1is nc excess,
no further -computaticn is necessary for that
installment. For purposes of subparagraph (4), it
is presumed that wages are received in equal
payments throughout the year and that taxes are
withheld under W. Va. Code § 1l-21-7 in egual
installments.

Amount of Underpavment. =-- Any excess computed in

(4), above, £for any installment is the amount of underpay-

ment of that instaliment. If the actual payment made which

is an underpaid installment does nct meet at least one of

the availlable safety zone tests, interest plus additions to

Tax must

estimated

be paid on the amount of that underpayment of

tax. See )

(1) Secticn 56a.03 of these regulations for
Computing Interest.

(2) Section 56a.04 of these regulations for
Computing Additions to Tax.

(3) Section 56a.05 of these regulations for

Safety Zcnes.
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56a.03. Computing Interest.

(a) In General. -- Nonwaivable simple interest cal-

culated at the rate of eight percent (8%) per year (2/3% per
month) shall be imposed for the number of days from the due
date of the installment payment to the earlier of:

(1) the fifteenth day of the fourth month after

the close of The taxable year, or N
(2) the date on which the tax or the underpayment
of the installment is paid. An overpavment of a
subseguent installment stops the rupning of the
interest to the extent that it wipes out the
previcus underpayment. For this purpcse, the
fifteenth day of the fcurth month after the end of
the taxable year is taken as the day to which the
interest is computed even though that ig a Satur-
day, sSunday or legal_holiday.

(b) Determination Of Due Date. -- The due date of an

installment is determined with regard tc any authorized ex-
tension of time for paying the installment. If the amount to
be remitted with the annual return for the taxable year is
two hundred dollars ($200} or less, or is twenty percent
(20%) or less of the total tax shown to be due on the annual
return, an autcmatic extension of time is granted feor filing
the declaration of estimated tax so that only the annual re-

turn needs to be filed. In this case the annual return shall
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be considered as the declaration of estimated tax. See Sec-
tion 55.07 of these regulations relating to automatic extenw
sion of time for filing declaration.

(¢} Application ©Qf Payments No:t In Excess Cf The

Amount Due. -- A payment that is not in excess of the amount

due for that installment period applies to it, and cannot be
used to credit an earlier period.

Example. =-- A calendar year taxpayer receives most of
its or her income during the last six months of the taxable
vear. He cor she makes only a timely fourth guarter install-
ment payment on January 15th, egqual fto 25% of 8C% of the
ultimate tax liability for the year. This taxpayer will not
be deemed to have underpaid the ingtallment due for the
fourth guarter.. Heowever, interest and additicns teo tax will
apply to the other installments.

(d} Application Of Payments In Excess of Amount Due. =--

If an installment payment exceeds the amount due for that
installment, the excess is .applied to the amount delinguent
from any ¢€arlier installment period. The excess is applied
first to satisfy the delinguent tax for the earliest in-
stallment periocd and then to interest and additiocns to tax
for that deficiency. Any excess ig applied to the next ear-
liest installment pericd in the sgame fashion. (Any excess

remaining after all delinguent installments plus interest
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and additions to tax are satisfied, is credited to subse-.
guent instaliments). If the next installmen® pavment also
exceeds the amount due, the excess is similarly applied,
first to tax and then €0 interest and additions teo tax. The
oldest delinquency is satisfied first.

(e) Credit of Prior Year's QOverpavment. - A prior

vear's overpayvment of tax ¢an be credited against the cur-
rent vear's estimated tax only if the annual return for the
preceding vear and the declaration of estimated tax for the
current tax vear are filed at the same Time. Once a decla-
ration of eftimated tax has been filed taking such a credit
against the curreni year's estimated tax, the taxpayer may
not subsequently file an amended declaration of estimated
tax and assert a claim for refund in the amcunt cf the
purported overpayment. If it is subseguently determined
that the taxpayer was not entitled %o the amouht of credit
claimed on his or her annual return for the preceding yvear,
the result will be a deficiency for the prior year. The
effect is the same as if the claimed overpayment was re-
funded when it was credited against the estimated tax for
the ensuing taxakble year.

(£f) Application of Safety Zone. =-- If ocne of the

safety zonés applies to the underpavment of estimated tax,
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no interest will begin to accrue on the amount of the under-
payment until the day after the day the annual return should
have been filed (generally April 15th of the succeeding tax

vear) and the remaining amount cof tax due paid.
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56a.04. Computing Additions to Tax.

(a) General. -- In addition to interest calculated and
applied as provided in Section 56a.03 of these regulations,
additions to tfax shall be imposed as provided in this Sec-
ticn.

(b) Additicns tc tax. -- The additicns teo tax provi-

sions of W. Va. Code § 11-10-18 apply tc any underpayment of
estimated perscnal income tax, regardless of whether such
underpayvment 1is because of a failure tc pay the entire
installment payment when due (determined with regard toc any
authorized extensicn of time), or because the amount of tax
due for the taxable vear is underestimated unless cne c¢f the
safety Zones apply. See Secticn 56a.05 of these regulations
relating to safety zores.

(1) TFailure to timely file declaration of esti=~

mated tax. -- "In the case of failure to make and .
file a declaration of estimated tax (cr amended
declaration) on or before the date prescribed by

law, there shall be added to the amount of esti-
mated tax shown (or that should have been shown)
on the declaration 5% of the amcunt thereof 1f the
failure is for more than one month plus an addi-

ticnal 5% for each month or fractiocn thereof
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during which there is a failure to file the decla~-
ration. This addition tec tax may not exceed 25%
of the estimated tax liability. It is waivable by

the Tax Commissicner where the taxpayer shows that

failure to timely file the declaration was due to . .

reascnable cause and not due to willful neglect.
In the case of an amended declaration, this pen-
alty applies only to the net amount of the addi-
tional estimated tax. The following eXxamples
illustrate application of this penalty.

Example No. 1. =-- X reports on a calendar

vear basis. He failed to file his declara-
tion of 1984 estimated +tax that was due
April 15, 1984. If +that return had been
filed, it would have shcocwn estimated tax of
$20,000. A penalty of 25% ($5,000) is imposed
for the failure to timely file the declara-
tion cf estimated tax. This penalilty is waiv~
able if the taxpaver presents cogent evidence
that his failure to timely file the declara-
tion was due to reasonable cause and not due
to willful neglect. This example assumes that
ne safety zone is available to prevent the

accrual of interest and additions teo tax.
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Example No. 2. =-- X reports on a calendar

yvear basis. He timely obtains from the Tax
Commissicner an extension of time for filing
his declaration of 1984 estimated tax f£from
April 15, 1984 te June 15, 1984. X does not
file his declaration until July 20, 1984. The
estimated tax shown on the declaration is
§20,000. A penalty of 10% is imposed for
failure *to file the declaration cn June 15,
1984 (5% becduse the failure was for more
than one month plus 5% for the succeeding
month or fraction thereof during which the
failure continued). This addition to tax is
waivable if the taxpayer presents cogent evi-
dence that his or her failure to timely file
the declaration (determined with regard to
any authorized extension of time) was due to
reasonable cause and not due to willful neg-
lect. This example assumes that nc safety
zone 1s available to prevent the accrual of
interest and additions to tax.

Example No. 3. =-- X reports on a calendar .

vear basis. He timely files his declaration

of estimated 1984 tax on April 15, 1984, and

Page 185.10




State Tax Department
Leg. Reg. 11-10

Series XXI

Section 56a.04(b)

remits 25% of the estimated tax. On August
20, 1%84, ¥ accepts an unanticipated offer
from a purchaser resulting in the sale of
some capital assets. X's declaration showed
estimated 1984 tax of $20,000. _Capital gain
from the sale results in additicnal taxes of
$10,000. X was reguired to file an amended
declaration of 1984 estimated tax .on or
before September 15, 1984, which he did not
do. X files his 1984 annual return on April
15, 19&5. A penalty equal to 25% of the
additional tax that should have been shown on
the amended declaration is imposed for fail-
ure te file the amended declaration. Because
taxpayer's actual 19884 tax was 830,000 and
its declaration showed 520,000 of estimated
tax, the penalty assessed will be 25% of
54,000, or $1,000. The penalty computation is
(330,000 x 80% = $24,000 =-8520,000 = 4,000 x
25% = 81,000). This example assumes that no
safety =zone is available +to prevent the

accrual of interest and additions to tax. -
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(2} Failure te timely pav an installment of

estimated tax. =~ In the case of failure to pay

the entire amount of any installment payment of
estimated tax, o¢n or before its due date, there
shall be added to the amount due 0.5% thereof if
the failure is for one month or less plus an addi-
tional ©0.5% for each month or fraction thereof
during which there was a failure to pay the in-
stallment or any part of the installiment then due.
This addition to tax may not exceed 25% of the
installment payment that i1s delinguent. This
additicn to tax is waivable by the Tax Commis-
sicner if the taxpaver presents cogent evidence
that the failure to timely pay is due tc reason-
able cause and not due to willful neglect.

(3) Application of paragraph (1) and (2). =-- In

computing additions to tax, paragraph (1) applies
to any failure. to file the declaration of esti-
mated tax. Paragraph (2) aprlies where:
{A) The declaration o¢f estimated tax was
timely filed but the taxpaver failed to
remit, in whele or in part, the amount of the
installment pavment which was due on the date

the declaration was required to be filed,
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determined without regard to any extensiocn of
time for filing the declaration wunless an
extension cof time for paying the installment
was also granted.

(B) An extensiocn of time for filing the
declaration of estimated tax 1is granted
without a concomitant extension of time Ffor
remitting the installment payment due on the
day the declaration was originally due, e.g.,
The 15th day of fourth month of the tax year,
and for any subsegquent installment rayments
that become due and are not timely remitted.
(C) Any subseguent installment payment is
not paid on or before its due date. The
occurrence of the due date of each install-
ment payment 1s a separate event.

(D) The taxpayer receives an extension of
time to file its dJdeclaration of estimated
tax, but does not obtain a ‘concomitant ex-
tension of time for paving the first install-
ment payment and any subseguent installment
payment that becomes due during the extension
period granted for filing the declaration.

Negligence or intentional disregard of rules

and regulations. -- In the case of any underesti-

mating of eéstimated tax, except as provided in
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subsection 56a.05(d) of these recgulatiens, which
is due to negligence or intentional disregard of
rules and regulaticns {but without intent o de-
fraud), there shall be added to the amount of +tax
underestimated (determined after multiplving the
actual tax liability for the taxable vear by 80%),
divided by the number of installment payments due,
5% for each month of the deficiency up to 25% of

the deficiency until it is paid.
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56a.05. "Safety Zcnes!" Bar Impecsition of Interest

and Additions to Tax for Underpavment of

Ezstimated Tax.

(a) In General. -- Interest. and additiocns to *ax will

not be imposed for any underpayment of any installment of
estimated tax if, on or before the date prescribed for
payment of the installment (determined with regard to any
authorized extension of time for rayment), the total amount
of all payments of estimated tax made eguals or exceeds the
least c¢f the amounts due under "Safety Zcnes" 3 through 5
unless "Safety Zones" 1 or 2 apply.

(1) sSafetv Zone No. 1. =-- The amcunt of tax due

with the annual return on the fifteenth day of the
fourth month following the close of the taxable
vear is twec hundred dollars ($200) or less.

(2} BSafety Zone No. 2. ~~ The amount of tax due

with the annual return on the fifieenth day of the
fourth month following the close of the taxable
year iIs twenty percent (20%) or less of .the tax
liability for the taxable year.

(3) Safety Zone No. 3. =-- The amount of '"tax

shown" on the previous year's West Virginia
personal income tax return, if such preceding year

began after December 31, 1%82, and was a taxable
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vear of twelve (12) months reduced by the amocunt
of West Virginia withholding taxes for the current
yvear. Safety zone no. 3 avoids interest and addi-
tions to tax if the total payments of estimated
tax made by each installment date are at Ileast
equal to the amount which would have been reguired
on that installment date if the estimated tax was
the amount of "tax shown" on the previous year's
West Virginia pexrsonal income tax return reduced
by the amount of West Virginia withholding taxes
for the current year. In applying safety zone no.
3, the following rules apply:
(A) An individual that did not file a West
Virginia personal income tax return for the
preceding year cannot use safety zone no. 3.
(B) A married couple that did not file a
Jjoint West Virginia perscnal income tax
return for the preceding tax year cannot use
safety zone no. 3.
(C) safety zone no. 3 cannot be used when
the preceding tax year was a tax year that

began prior to January 1, 1983.
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(D) The applicable tax credits are those
allewed on the annual return for +the pre-
ceding tax vear.

(E) If the annual return for the preceding
year 1is not filed on or before the due date
of the declaration of estimated tax for the
taxable year, the declaration of estimated
tax for the current tax year cannot be based
on last yvear's tax.

(4) Safety Zone No. 4. -- The amcunt of tax which

would be due if. computed based on the facts and
law applicable  to the West Virginia personal
income -tax return for the preceding year, but
using current year rates, personal exemptions and
credits. < This safety zone avoids interest and
additions to tax if the total payments of
estimated tax already made by the installment date
are at least equal tc an amount which would have
been reguired on that installiment date if the
estimated tax was a tax based on the facts shown
on the previous year's return and the previous
vear's law, but using current year rates, personal
exemptions and credits. In applying safety zone

no. 4, the following rules apply:
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(A) Nonrecurring items of income and deduc-
tions are not to be excluded.

(B) An individual who did not file a West
Virginia personal income tax return for the
preceding tax year cannot use safety zone no.
4.

(C) A married couple that did not file a
joint West Virginia personal income tax
return fcr the preceding tax year cannct use
safety zone no. 4.

(5) Safety Zone Nc. 5. =- The amount of Wwest

Virginia personal income tax which would have been
required %o be paid on or before the date pre-
scribed for payment i1f the estimated tax were an
amount egual to eighity percent (80%) of the tax
computed by placing cn an annual basis the taxable
income for the calendar months in the taxable vear
ending before the month in which the installment
is reguired to be paid. For purposes of this para-
graph, taxable income shall be placed cn an
annualized basis by:

(A) Multiplying by twelve (12) (or the num-

ber of months "in the taxable year i1f less

that twelve (12)) the West Virginia adjusted
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gross income and the greater of West Virginia
itemized deductions for the calendar months
in the taxable year ending before the month
in which the installment is required to be
raid, or the amount which is the lesser of
ten percent (10%) cf the West Virginia ad-
justed gross income or $83.33 multipled
by the number of such calendar months,

(B) Dividing the resulting amounts by the
number of such calendar months, and

{C) Deducting from the annuzlized West
Virginia taxable income the West Virginia .
deducticon for pefrscnal exemptions (such
exemptions being determined as of the date
prescribed for payment of the ifstallment).

(b) Application of Safety Zones to Short Tax Years. ~-

Interest and additicns to tax for under payment of estimated
tax apply equally to short tax years where a declaration of
estimated tax is recguired to be filed. In computing the
safety zones for short taxable years, the estimated tax
(whether based on that shown on the previous vear's return,
based on the previous vear's facts, or annualized current
income) is reduced by multiplying the estimated tax for a
full year by the percentage which the number of months in
the short tax year bears to twelve. TFor this safety zone,
the precentage figure will be applied to reduce the tax.
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(&) If the preceding taxable vear was a short year,
estimated tax for the current year (for . purposes of
safety zone no. 4) will be computed on an annual basis
(income x 12 + number of months in the short vyear).
The tax will not be reduced because of the short year.
(B) If the tax rates for the year of underpavment have
changed from the preceding vear, the estimated tax must
be computed using current rates.

(¢) Application of sSafety Zones to 52-53 Week Tax

fears. -- If a taxpayer has a 52-53 week taxable year, the
rules on.52-53 Week yéars are applied in determining whether
a taxable year was a year of 12 months, and in determining
the commencemént _of the 3-month period, or the 3- or 5-month
period, or fhe 6- or g8-month pericd, or the 9- or 1l-month
period, whichever is applicable. If a 52-53 week vear begins
on - 'December 26, 1981, taxable inccome for the first six
months in. computing safety zone noc. 4 will ke the taxable
income for the pericd beginning on Decemkber 26, 1982 and
ending on June 30, 1983. The reason is that the taxable year

for a 52-53 week year is deemed to begin on January 1, 1983.
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(&) I1f the end of any accounting period
enployed by the corporation (e.g., any of
either  thirteen 4~week pericds, or four
13-week pericds) dces not correspond with the
end of the applicable period wused in
annualizing, the taxable income is determined
as follows:
(1) Determine the taxable income from
the beginning of the taxable vear tc the
clese of the accocunting period ending
immediately before the end of the period
used in annualizing.
(2) Determine the taxable income from
the beginning of the taxable year to the
close of the accounting period which
straddies the end of the 6, 8, 9 or
1l-month pericd.
(B) The difference in taxable income between
that in paragraph (1) and that in paragraph
(2) is multiplied by the number of days from
the cleocse of the first accounting period to
the end of the period used in annualizing and
divided by the nurber of days between the
termination dates of <the two accounting

periods.
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(C) The amount computed under paragraph (R)
is added to..(or subtracted from) paragraph
(1) to determine the taxable income for the
period.

(D) Illustration: & 52-53 week year indi-

vidual has a taxable year beginning on Decem-
bar 26, 1982 and uses thirteen 4-week
accounting periods in determining taxable
income. Taxable income from December 26, 1982
to the close of the 4-week period ending on
June 11, 1983 is $200,000; to the end of the
4-week accounting period ending on July 9,
1983 "1s $228,000. Taxable income for the
6~month period ending on June 3¢, 1983 is

$219,000, computed as follows:
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Taxable income for perlod endlng before : h
June 30 : : $200, 000

Taxable income for pericd stradding
June 30 228,000
Difference $§ 28,000

Days from end of first accounting
period to June 30 19

Days from end of first accounting
perlod to end of Second adcount- i ;
ing period 28

18/28 of 828,000 o ' S 19,000
Taxable income for period ending
June 11 : 200,000
Taxable income for period ending
June 30 $219,000
(d) safety Zone Requirements. -~ Safety zone regquire-

ments must be satisfied on each installment date to avoid
the impositicn of interest and additions to tax on an under-
payment of estimated tax as of the installment date. Tor
purposes cf paragraph (d), it is presumed that a taxpayer's
West Virginia taxable income is received in equal install-
ments throughout the taxable year. The taxpaver bears the
burden of proof to establish that the West Virginia taxable
income was received during the taxable year in some other

mannexr.
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(e) Return for the Preceding Taxable Year. —-- The tern

"return for the preceding taxable year means the West Vir-
ginia personal income tax return reguired to be filed by
W. Va. Code § 11-21-51 for the taxable vear immediately
preceding the current taxable year. If an amended return
was filed for the preceding taxable vear before the due date
of the declaration of estimated tax for the current taxable
vear (determined with regard to any extension of time for

filing), then it constitutes the return for the preceding

taxable year if it is a reascnable estimate of the amount of

tax due for the curreint taxable year.

(f) MFacts Shown on the Preceding Year's Return.® --

The facts shown on the preceding year's return include:

(&) A net operating loss deduction properly
claimed on the preceding year's return.

(B) The facts shown on a West Virginia joint
personal income tax return for the preceding
taxable year where the individual nc longer gua-
lifies to file a joint return.

{C) Tax credits d<laimed on the return for +the
previous year, even though allowable credits for
the current taxable year are reasonably expacted
to be greater than or legs than those allowed for

the preceding vear.
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Section 57. Extensions of time.

57.01. General.

(2) The tax commissiocner may grant an extension of time for
filing any return or any document required to be filed under <he
wWest Virginia Income Tax Act or for +he payment of any tax due
under the Act. E=xcept for taxpayers who are outside +the United
States, no extension shall exceed six months.

(b) If a téxpayer feéls that an extension of time is neces-
sazry, he should not make his regquest for an extension of time to
the West Virgina Income Tax Division except in rare cases. In
order to obtain an extension of time to file a West Virginia
annual return, a taxpayer must only obtain an extension of time
from the District Directeor of the Interpal Revenue Service.

(c) If the taxpayer cbtains an exiension of *ime federally,
he must make a notation on his wWest Virginia return of the date
to which the extension was issued and by what District Dirsctor's
office the extension was granted. Most West Virginia taxpayers
would obtain an extension from the District Directer, Parkers-
burg, West Virginia. For example, a taxpaver needed an extensicn
fof 30 days. The taxpayer applied to the District Director for
the extension and it was granted. The %taxpayer then has an
automatic extension with the State Income Tax Division and need
only note in a conspicucus manner on his West Viriginia return
hat an extension was granted to May 15 by the District Director,

-

rersburg, West Virginia.

-
e
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(d) Sheuld the District Director dény an extension request
and reguire the taxpayer to file hié return in a certain number
of days, this should alsc be noted conspicuously on the return.

(e} West Virginia extensions of time; In rare cases, where
an extensiocn of time is not needed federally, but is felt, by the
taxpayer, that it is needed for West Virginia income tax pur-
poses, a specific request should be made <o the Income Tax
Division. This type of request will be considered and a prompt
reply made to fhe taxpayer. Generally, an extension of time %o
file a zﬁtﬁrn on an original application will be limited +o a

pericd of time not in excess of sixty (60) days. Longer periods

of time will not be granted by the tax commissioner. unless suffi-

cient need for such extended peried is clearly shown. In ro

event will an extension of time to file a West Virginia return be

granted in excess of six months for taxpavers within the United
States.

(1) If an additional extension of time is required by

a taxpayer, a copy of the last extension granted

to him must be attached to the new request in

every instance.

(£) Prescribed form of appiicaticn for West Virginia exten-
sion. A taxpayer, who desires an extension of time for wWest

Virginia purposes but not for federal purposes, including an

estate, a trust or partnership, must make such reguest by a .

written application setting ferth 211 reasons =nd pertinent data
therefor. The application must be submitted in sufficient time

= o
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to enable the Income Tax Division <o consider acticn on the

aprlication before the regular due date of the return.

(g) Auvtomatic extensicns.

(1)

(2)

(3)

Although the due date for filing inceme tax return

is the 15th day of thé fourth month following the

close of the taxable vear, an automatic extension
of time for {filing income tax returns will be
granted to taxpayers residing or traveling abroad.
The automatic extensicn is granted up to ané
including the 15th day of the sixth month follow-
ing the close of the taxable yvear (June 15 for a
calendar year taxpaver).

For these automatic extensions of time, a state-
ment must be attached to the West Virginia return
showing that the taxpayer was residing or travel-
ing abrcozd outside the United States on the due
date (April 15, for calendar year taxpayers) of
the return, and he must pay interest at the rate
of six (6) percent per annum on the unpaid tax, if
any, from the original due dazte of the return
until ?aid.

The .term "United States" does not include the
State of Alaska; therefore, a West Virginia tax-
payer residing or traveling in Alaska on the due
date o©f the return gualifies for the automatic

extension. .
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(h) Members of the Armed Forces. A member of the Armed
Forces of the United States is required to file his West Virginia
income tax return at the same time as prescribed for any other

taxpayer. Eowever, lf such a pe*son is abroad or in Alaska on

the due date of hls return, he is granted an autbmatlc extension
"0f 1twc months as stated in paragraph (3) above. Also, in the
Ccase of a taxpayer serving in the Armed Forces of the United
States iIn an area designated by the President of the United
States as a "combat zbne“;'at any time during the ?eribﬁ deéig-
nated by the President as the periocd of combatant activities in
such zone, or hospitalized outside the state as a result of
injuries received while serving in such area during such tinre,
the period of service in such area, plus the period of continuous
hespitalization outside the state attributable to such injuries,
and the next six months thereafter, shall be disregarded in
determining whether the taxpayer has filed his return within the

prescribed time.

57.02. Amount determined as deficiencv.

'(a) An extension of time for filing the return automati-
cally extends the tlme for payment o‘ the tax In_addltlon, the
-’Tax Commzsszoner may sepaéa;ely grant an extension up to eighteen
months for the payment of the tax, upon a written request from
the taxpaver setting.forth complete information as to the reasons

for his inability to make pavment of the tax due on his return.

I the taxpayer feels he cannot mzake payment of the tax due
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within the prescribed period of extension, he ray make a request
for further extensiocn to the tax ‘Eommissioner. Such further
extension may not exceed twelve months and may be granted only if
it is established to the satisfacticn of the tax commissioner
that exXceptional circumstances exist and that to reguire pavment
within the time prescribed by the first extension would work an
undue hardship on the taxpaver.

(b} No extensicn foi payment of taxes will be granted if
any part of the deficiency is due to a disregard of rules and
regulations or to fraud.

(c) Except where specifically provided otherwise, if the
time for pavment of tax is extended, interest 2t the rate of six
per centum per annum from the criginal due date of the return
until paid shall be added to such *tax. The preceding sentence

also applies to the zutomatic extensions referred +to in subsec-

ticn (2)(3) of this regulation.

57.03. Claims in bankruptcy or receivership proceedings.
Extension of time for payment of any pertion of a ciaim for tax
allowed in bankruptcy, receivership cr similar proceedings, which
iékunpaid, m$§ ée granteé subject to the same provisions and
limitations as in the case of a deficiency in such tax. See
subsection (b) of this regulation.

57.04. Furnishing of security. as a prereguisite to granting

an extension of time for payment of any tax or deficiency, the

Tax commissioner may require the taxpayer to furnish a bond or

)]
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other security. Such bond or other security shall be in an

amount not exceeding twice the amount for which the extension of

time for payment is granted.
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Section 58. Recuirement concerning returns, notices, records and

-

statements.

S8.01. General.

(a) Every persecn subject to tax under the West Virginia
Income Tax Act or for the collection of such tax, and any person
reqguired to file a return of informaticn with respect to incoeme,
shall keep such permanent boocks of account or records as are
sufficient to establish the amount of gross inceme, deductions,
credits or other matters required to be shown by such person in
any return c¢f such tax or infcrmation. The tax commissioner is
authorized to ?rescribe' the content and form of retﬁrns and
statements and may reguire the Inclusion in a return, document,
or statement of any information he deems necessary for the proper
enforcement of the West Virginia Perscnal Income Tax Act. For
purpcses of this section the word Yperson' includes but is not
linited .to any individual, partnership, asscciation or corpora-‘
tion, estate or trust.

{b) If no methed of accounting has been regularly used by
ﬁhe taxﬁafér; o£ if tﬁe method used does not clezrly reflect
iﬁéome, then the computaticn cf taxable income is made under such
a methed as, in the opinion of the tax commissioner, does clearly
reflect income. |

{c} Bookkeepiﬁg entries of themselves are not conclusive of
the zmount of iIncome. The actual facts rather than the book
entries contrel. Alseo, entries on another individuals books are

not cenclusive against a taxpayver.
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(d) Retention of records. The books or reccrds reguired by
this section shall be kept at all times available for inspection
by authorized representatives of the tax commissioner.

{e) Farmers and wage earners. Indzvzduals der1v1ng gress

income from the business of farmlng, and 1nd1v1duals whose gross
-income  includes salaries, wages or similar compensation for
perscnal services rendered, are required with respect to such
income to Xkeep such records {inciuding duplicate copies of the
wage and tax deduction statements furnished by their employers)
as will enable the tax commissicner to determine the correct
amount of income subject to tax.

(£) Férm ©of records. The reccrds required in +this regula-
tion shall be kept accurately, but no particular form is required
fer keeping the records. Such methods of accounting shall be
used as will enable the tax commissioner to ascertain whether
liability for tax has been incurred, and, i1f s¢, the correciness
of the amounts required to be reported in any return of tax or
informaticn.

(g) Employer's recérds.

(1) Every emu;oyer or »uthholdlng agent as defined
for federal withhelding tax purposes, reguired
under the Wwest Virginia Income Tax Act to deduct
and withhold state .income taxes upon the wages of
employees, and every person, firm, organization or

corporation reguired to file information returns

T
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as described below in subsection 58.03, shall keep
all records pertinent'to these taxzes and inferma-
tion reports available for examination and
inspection by +the tax Eommissioner, or his
authorized representatives. Suchk records shall be
retained and preserved for a period of four years
following the close of the calendar year to which
they relate;

No particular form is prescribed for such records,
but the records shall include the amounts and

dates of &all wage payments subject +to West

Virginia income +tax, the names, addresses =znd

- occupaticns of employees receiving such payments,

the pericds c¢f their employment, the periods for
which they are pald by the employer while absent
due +to sickness or personal injuries and the
aneunt and weekly rate of such payments, their
social security account numbers, their income tax
withholding exemption certificates, the emplover's
identification number, records of monthly or
guarterly and annual withholiding returns and
reports filed, znd the dates and amcunts of withe
helding tax pavments made.

For _nonresidents, performing services partly

within and partly without the state, a record of
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the allccaticn used fer wifhholding purpcses must
be kept. ’

(h) Notice by Tax Commissioner requiring returns, state-
ments, or the keeping of records. The tax commissioner may
reguire any person, by notice served upon him, to make such
returns, render such statements, furnish such copies cof federal
income tax returns and of federal audit determinations, or keep
such specific records as the tax commissioner may deem necessary
to verify whethér ¢r not such perscn is complying or has complied
with applicable provisions of the West Virginia Personal Inccme
Tax Act. ' ) ' ' -

(i) Copies of returns, schedules and statements. Every
person whe 1s reguired in these regulations or by instructicns
applicable to any form prescribed thereunder to keep a copy of
any return, 'schedule, statemeﬁtj’ofrrother"&ocument; shall keep
such ccpy as a part of his recerd.

{i} Place for keeping records. 2ll records prescribed by
these regulations shall be Xept, by the perscn regquired to keep

them at one or more convenient safe locations accessible to the

authorized representatives of the tax commissioner, and shall at

" all times be available for inspection by such representatives.

58.02. Partnershirs. _ _ -

(2) Every partnership having a resident partner or having
any income derived from West Virginia sources shall file a part-

nership return for the taxable year. The partnership shall file

|
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a8 return regardless of the amount of its income and regardless of
the taxable years of the partners. éuch partnership return shall
set forth all items of income, gain, loss and deduction. The
return shall also set forth the names, addresses, social security
numbers, and amount of distributive shares of income deduction of
all partners, and such other information or schedules which the
tax commissioner may prescribe on income *tax forms and instruce
tions. ' ' o
(b) Under certai:Llprescribed circumstances, the Internal
Revenue Service does not reguire the execution and filing of a
federal partnership return of information. Where a federal
artnership return is not reguired for a +axable year, a West

i<
Virginia partrership return is not regquired for such taxable

38.03. Information at scurce. See section 72 of these regu-

58.04. Notice of gualification as receiver etec. Every re-

ceiver, trustee in bankrupticy, assignee for benefit of creditors,
or cther like fiduciary‘required under the Internal Revenue Code
ofﬂ 1854 and its applicable regulations to give notice of his
qualification to act in such capacity shall give like written

notice to the State Tax Commissicner, Charleston, West Virginia
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58.05. Emplovers with nonresident emplovees working both with-

in and without the state. If an empioyer has nonresident indivie-
duals as employees and these individuals work both within and
without West Virginia, the employver is reguired to keep records
wvhich clearly reflect the amount of income earmed within West

-Virginia and the number of days worked therein.

Hy
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Section 59. Report of change in federal *axable income.

59.01. General. If the amount of a taxpayer's federal taxable

income repocrted on his federal income tax return for any taxable
year 1s changed or corrected by the United States Internal
Revenue Service or other competent autherity or as the result of
a renegotiation of a contract or subcontract with the United
States, the taxpayer shall report such change or correcticn in
federal taxable income within ninety days after the final deter-
mination of such' change, correction, or renegotiation, or as
otherwise reqguired by the tax commissioner, énd shall concede the
accuracy of such determination or state wherein it is erroneous.
E . When meking such repeort, the taxpayver shall disclcse *+o the tax
commissioner the full particulars of such federal tax change or
cerrecticn.
59.02. Any taxpayer who files an amended federal income tax
return must also file within ninety days thereafter an amended
West Virginia income tax return, and shall in addition provide

the tax commissioner such further information as he may reguire.
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Section 60. Change of electicn.

-

60.01. General. Unless otherwise provided herein, any change
of election made by a taxpayer for federal income tax purposes
pursuant to the provisions of the Internzl Revenue Code and its
appiicable regulations, which increases or decreases his federal
~taxable - income ZIor a taxable year, must be made similarly for
West Virginia income tax purposes, except to the extent that such
federal provisions are Inconsistent with the West Virginia
Personal ‘Income Tax Act. A taXpayer making such a change of
electicn for federal income tax purposes shall file an amended
West Virginia return within ninety days thereafter. Aany change
of election shall be subject to the approval of the tax commis-
sioner and, for this purpose, he may reguire such information,
recerds or evidence that he deems necessary and may attach such
conditions or limitations to his approval of such a change of
election as he may consider advisable.

60.062. Husband znd wife.

'(a) Change from separate to joint return.

(1) & husbana and wife can file separate West Virginia
returns,_-and_mthen after the time for filing
returns {April 15th, for calendar year taxpayers)
has passed they may elect teo file z joint Wwest
Virginia return. This election may be made within
three years aifiter the date the criginzl return was

first due, without regard to any extension of
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time. However, this election +o change from
separate to joint may'be made only if the taxpayer
has made the same election federally. See section
11 of these regulations.

(2) If a husband and wife deterrine their federal
taxable income ¢n a joint federal return, they may
elect to determine their west Virginia taxable
income on a Joint West Virginia return. If the
taxpavers elect to change from a joint return to
separate returns federally, within *he prescribed
time period, the taxpayers must alse make the same
election for West Virginia purposes. See section
11 of these regulations. An election to file a
joint West Virginia return is binding and may net
be changed after the due date of the original west
Virginia'return. A different election may be made
each year.

{(b) Husband and wife with different resident status. Sec-

tions 11 and 31 of these regulatlons DIOVlde that where either

huskband or wife is a reszdent and the other 1s & nonreszdent

They shall Lﬂle separate returns un’ess they were otherwise
entitled to file a joint federal return and both elect to file z
Joint West Virginia return for the taxable yeer as i1f both were

residents. A husband and wife may elect to file a joint West

’irginis return Snly if one SpoUSe was 2 recident for the entire

-~
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taxable year and the other spouse was a nonresident for the
entire taxable year. 1If they exerciée such election they will be
permitted to change their original election <o file separate
state returns and to make, instead, a joint return as if both
were residents in accordance with section (1) above, provideg
that the tax due on such joint return is paid in full at the time
it is filed.

(c) approval for change of election. Elections to make the

changes as hereinbefore described and to file amended returns

[}

shall be subject to the_tax commissione:‘s approval znd discre=-
tion. No amended return filed with the +ax commissioner shall be
valid unless the amount of tax due on such zmended return is or
has been paid in full at the time of the filing of the amended
return. -

€0.03. Use of standard or itemized deduction. Where the tax-

able income of an individual taxpayer is determined by itemizing
deducticns Irom his federal adjusted gross income, he may elect
to deduct the West Virginia itemized deduction in lieu of the
West Virginia standard deduction. Such election may be changed
in accordance with sectiecn 60.01 above.

©0.04. Penalties and interest. The filing or acceptance of an

amended return pursuant to this regulation shall net prevent the
assessment of any penalty, additions to tax or interest to which
“he taxpayer may be subject prior to the filing of such amended

recturn, except that the amount thereof shall be computed upon the
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. -

amount of tax due after giving effect to any change of election

made in such amended return.
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Secticn 71. Reguirements of withholding tax from wages.

71.01. General. Every employer maintaining an office or
traﬁsactiﬁg business within West vlrglnla and making pPayment of

‘any wages taxable under the West erglnla Income Tax Act to a
resident or nernresident individual shall deduct and withhold from

such wages for each payrell pericd such amount of tax as will
result in withholding frem <he empleoyee's wages during each

. calendar vear an amount substantially eguivalent <o the tax
| reascnably estimated to be due as the result of the inclusien in
. " the employee's West Virginia adjusted gress income of his wages
received during such calendar year. For this purpose, the provi-

sicns of the :eaeral Irue*nal Revenue Code and its applicadle
regula tlons, with respect to deducting angd withholding of federal
income tax by employers from wages, including the meaning of the
various federal terms (such as "employer', "employee", "wages",
”payfoll periogd", "withholding exempticns") shall apply for west

Virginia income <+ax purposes except as otherwise specifically

provided herein or where such federal rules and definitions are

learly inconsistent with and inapplicable to the provisions of
this part
(a) Emplover.
. (1) The term emplover means any person for whom an

individual performs or performed any service, of
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.

whatever nature, as the employee of such persen.
An employer may be an'individual, a corporation, a
cartnership, a trust, an estate, a joint-stock
company, an association, or a syndicate, group,
poel, joint venture, or other unincerporated
- organization, group or entity. 2 trust or estate,
rather than the fiduciary acting on behalf of ‘the
trust or estate, is generally the employer.
(2} The term eﬁployer embraces not only individuals
and_ organizations engaged in trade or business,
but corganizations exempt from 1ncome tax- such as,

charitable organlzatlons and echqtlonal 1nst1tu-

ticns.

(3) The term employer shall also mean any perscn or
crganization qualifying as an emplover for federal
income tax withholding purposes and maintaining an'
office or transacting busiress within West
Virginia, whether or not a paying agency is main-
tained within this state.

(b) Wages. Pavmenis which are con51dered wages for federal

income tax w1thholdlng Durposes are also conszdered wages for
purposes of West Virginia income tax withholding. However, the

term wages in respect to withholding for West Virginia income tax

shall neot include:

i1y
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(1) payments made to members‘of the Armed Forces of
the United States, in;luding Reserve and National
Guard componernts, and

(2} payments made to seamen wﬁo are members of the
crew on a vessel engaged in foreign, coastwise,
intercoastal, interstate or noncontiguous trade.

{(c)}) Employer relieved from withholding.

(1) A‘determinétion by the Internal Revenue Service
which relieves an employer from ~withholding
responsibility with respect to payments te an
'emplofée shall also apply for West Virginia incecme
tax withholding purposes; however, the employer
whe is granted such relief by the Internal Revenue
Service must notify and provide the tax commis-
sioner with all _ §articuiérs cencerning .the
granting of such relief by the Internal Revenue
Service,

(2) Where an employer is required %t¢ reinstate withe-

‘holding of federal income tax with respect to an
employee, such reinstatement is equally applicable
for West Virginia withholding purposes.

71.02. Withholding exemptions.

(2) An employee shall be entitled to the same number of
West Virginia withholding exemptions as the number of withholding
eremptiicns te which he is entitled for federal income tax with-

holding purposes.

1
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(b) Notwithstanding the foregoiné, in determining the
rproper tax tc be deducted and withhéld from an employee's wages,
the employer shall allow the number of exemptions claimed by the
employee on his withholding exemption Eertificate. However,
since the number of exemptions for federal and West Virginia
income withholding purposes is generally the same, the employer
may accept the federal form W-4 filed by the emplecyee, unless
such employee elects to file a West Virginia withholding exemp-
tion certificaté. Once filed with the emplbyef, é”withholding
exemption certificate will remain in effect until an amended
Certificate is furnished.

The "withhelding exemptions", in general, correspend with
the exemptions to be allowed the employee in computing his income
tax on his West Virginiaz annual return. The employer is not
required to'determineiﬁhether tﬁe éﬁpioiééwhaswﬁiaiﬁed the cor-
rect number c¢f exemptions. Eowever, if it is believed that the
employee has claimed an excessive number of exemptions, the West
Virginia Income Tax Division should be so advised.

. (¢) The amount of each West Virginia exemption shall be six

hundred deollars whether the individual is a resident or a non-

71.03. Exemption for certiin ncnresidents.

(2a) Normally every employer maintaining an cffice or trans-

f

cting business in this state and making payment of wages taxable

in West Virginia shall withhold from such wages in accordance

"
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with the state tax commissioner's regqulations. Certain nonresi-
dents of this state whose income from salaries and wages earned
in this state woulé cotherwise be subject to withholding are
excepted from this reguirement. If such employees are residents
of another state of the United States baving an income tax law,
the credit provisions o¢f which result in its residents being
allowed a credit against the West Virginia tax sufficient +o

cifset all taxes reguired to be withheld, the emplover of such

H

employee is relieved from the wihholding reéui*ements cf the Wast
Virginia Personal Income Tax Act in accordance with the following
paragraph. B}

(b) Empleyers of resident individuzls of Marviand and
Virginié who are nonresident employees of West Virginiaza firms,
need not withheld from wages and salaries of said individuals,
even though such nonresident employees are reguired to file
annual returns for the taxable yvear with this state. The pre-
ceding sentence shall apply only if the nonresident emplovee
properly executes and files a West Virginia eXemption certificate
with his emplover.

71.04. Wages pzid to a nonresident.

(a) General.
(1) An employer shall deduct and withheld on a1l wages

paid to a nonresident emplovee for services per-

I]]

formed in West Virginia. ©r an excepticn, see

the preceding subsection 71.03 of this regulation.
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If such services are performed entirely within
West Virginia, the eméloyer shall withhold the tax
from all wages paid to such employee.

The compensatiocn paid to a norresident employee
for services rendered entirely withcut the state
is not considered West Virginia wages and there-
fore is not subject to West Virginia withholding,
whether payment Is made from within or without the

state. - - .

(b} Wages of a ncnresident Ifor services performed partly

within and partly witheut the State.

(1)

(2)

If a2 nonresident employvee performs services for
his employer partly within and partly without west

Virginia, the employer may reguire him to execute

an employee's certificzte of nonresidence for the

purposes indicated below.

The employez' may withhold on the basis of ghe

apportlonment shown by the nonreszdent employee on
the above certificate but must nevertheless make

neCessary adjustments during the year so that the

_ﬁiﬁ &r —amount of tax is withheld from +the

emplovee's wages. Tor the purpose of making these
adjustments, the proportion of renumeration which
is paid for services rendered within West Virginia

is determined as follows:

@
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(3}

(A)

(B)

Section 71.04(b)

1f the services are rendered by a traveling
salesman, agent' or other emplovee whose
compensation on the basis of coemmissions
depends directly on the volume of business
transacted by him, the amcunt attributable to
services in West Virginia is that proportion
of the compensation received which the volume
of business transacted by the employvee within
the State of west Virgiﬁia bears to +the
velume of business transacted by him both
within and without the State of West
Virginia.

With respect to 211 other employees, the
amount of wages attributable +to services
within West Virginia Is that proportion of
the total compensation which the +total number
of working days employed within West Virginia
bears te the total number of working days
employed both within and without West
Virginia, exclusive of nonworking days, such
as Saturdays, Sundays, holidays, and days of
absence because of illness, personal injury,

vacation or leave with or without pay.

The portion of wages allocable to West Virginia

may De destermined by the employer on the basis of
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Section 71.04(b)

the preceding year's experience, except that the
employer shall make’ any necessary adjustments
during the year to insure that the reguired tax is
withheld for the current year. If the employee
reasonably expects that the preceding vyear's
experience will not be applicable to the current
year, he may furnish to his employer a statement
estimating the proportion of his wages allocakble
to West Vifginia, or the exmployer himself may make
such estimate and may then withhold on the basis

thereoi; in either case, however, the employer is

required to make the necessary adjustments during
the year sc¢ that the proper amount is withheld
from the employee's salary for the current vear.

(4} Where é__ggiréggdénfn_éiﬁidyeé nggilmfﬁo;k only =a
short pericd of time within West Virginia and it
is reascnably expected that the total wages of
such nonresident employee for services rendered
within-West Viigiﬁiap;iii:néé-ékéégﬁ_ﬁi;mﬁerssﬁal

exemptions, the emplover need not withhold or

dedﬁééqéﬁﬁFéméaifmfigm his_ﬁééés ﬁﬁiiimthe aggre=
gate amount paid to him exceeds his examptions.

(5) An employer is reguired to withheold on all wages

paid to a nonresident who works partly within angd

partly without West Virginia unless there is £iled

i
¥}
b
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Section 71.05

‘with him the statement referred to above or unless
the employer maintain; adequate current records +o
determine accurately the amount of wages from West
Virginia sources. as +o maintaining records, see
section 58.05 o0f +these regulations. The mere
filing of such form does not, however, relieve the
employer f;om the duty of withholding the proper
gmount of tax from wages paid %o an erployee. The
form is to be retained by the employer but is to
be available for inspection by representatives of

the tax commissioner.

71.05. Wages paid to a resident. Wages paid to a resident of

wWest Virginia are fully stbject to withholding even though scme
or all of the services may have been rendered without West
Virginia, £or a resident's wages are taxable under the West

Virginia Income Tax Act regardless of where earned.

71.06. Determining tax to be withheld. The West Virginia
income tax to be withheld by an erployer must be determined in

accordance with one of +the following income tax withholding

methods:
Metheod I Wage Bracket Method
Methed II FPercentage Method
Method I1II Computer Method

In cases of special situatiocns, an enployer may apply to the tax
commissioner for permission to use ancther method. The methods
sel cut zbove are obtainable in booklet form and may be obtained

Dy reguesting same from the Income Tax Division.
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Secticn 72.01

Section 72. Infermation statement for emrplovees.

72.01. General. Every employer regquired to deduct angd
withheld tax under the West Virginia Incomé Tax Act from the
wages of an employee shall furnish to each such emplovee on or
befcre February 15 of the vear succeeding the taxable year a West
- Virginia withholding tax statement. If such irdividual's employ=-
ment is terminated before the close of the taxable vyear, the
employer is regquired to furnish such employee a West Virginia
withhelding statement on the date of the iast”payment of wages to
such emplovee. _ - : -

72.02. Information recuired on withholding statement. The

west Virginiaz withholding tax statement must contain the follow-
ing infoermation:

(2) The employver's nanme, address, and identification
number.

(b} The employee's nane, ccemplete address and social secur-‘
ity account number.

(¢c) The employee's fotal West Virginia wages before payroll
deductions, i.e., all Qages paid residents, or all wages earned
in‘West Virginia by nonresidents.

(d) The total amount of West Virginia income tax withheld,
1f zny, from the employee's wages.

(¢) The emploveet!s total wages for federal tax purposes, if
different from wages for West Virginia tax purposes.

(Z) The total amcunt of federal income tax withheld, if

any, from the emplovee's wages.
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Section 73.01

Section 73. Credit for +ax withheld.

-

73.01. General. The Wwest Virginia income tax deducted and
withheld from an individual's wages in any calendar year shall be
allowed as a credit against the West Virginia income tax imposed
on such individual. If the tax has actually been withheld by the
empleyer, such credit shall be allowed to the person from whose
wages the tax was withhelg, even .though such tax has not been
peid over to the tax comﬁissioner. However, the taxpaver will
not be granted credit for wWes+t Virginia income taxes withheld
from wages unless the taxXpayer attaches =z withholding tax state-
ment to his annual return to substantiate such claimed credit.

73.02. Year of credit. The tax withheld during any calendar

year shall be allowed as a credit in accordance with the above
paragraph against the tax imposed for the taxable year which
begins in such calendar year. Since most employees file returns
on the calendar year basis, _they receive cre&it for the tax
withheld Q&uring their entire reporting year. However, in <the
case of a taxpayer who files his returns on =a fiscai year basis
and who is reguired to include in a return for such fiscal year
the income from wages received during such fiscal Year (cash
Dasis taxpayer), credit must be claimed for the entire tax with-
held in the calendar year during which such fiscal vear began.
This is true even though the withholding tax statement furnished

by the emplover shows wages pald and tax withheld for the calen-

dar vear.
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Section 73.02

Example: A files on a fiscall Year basis blkeginning
June 1, 1962, and ending M;y 31, 1963. The full amount
éf tax withheld during the calendar year 1962 must be
claimed as a credit on such fiscal vear return and it
may not be prorated to reflect the portion withheld
from June 1 to December 31, 1962. The withholding tax
statement for 1962 must be attached to the return filegd

for such fiscal vear ending May 31, 1983.
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Section 74.01

Section 74. Emplover's return and pavment of withheld taxes.

74.01. General. Every emplover féquired tc deduct and withe-
hold West Virginia income tax shall, on or before the last day of
the month following the clese of each calendar gquarter, file with
the Income Tax Division, State Tax Commissioner, Charleston, West
. Virginia 25305, an employer's return of personal income tax
withheld and remit with such return +the full amount of taxes
withheld during such calendar quarter. The due dates of the four

guartcerly returns are as follows:

Period o _ Due Date
January 1 tc March 21 April 30
April 1 to June 30 ' July 31
July 1 to September 30 October 31
October 1 to December 31 January 31

Returns and payments must be made quarterly as stated above.
Once a quarterly return is required to be filed, an employer must
continue to file guarterly returns thereafter until he has per-
manently ceased to pay wages under his current identification
number. For exceptioné to the preceding sentence, see sub-
seEtions (a) and (b) below. Accordingly, such cguarterly returns
are reqguired to be filed even though, in a specific guarter, neo
wages are paid or tax withheld. On such returns, the employer
should state the reason why no West Virginia income +ax was

withheld on the guarterly return.
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{a) Annual returns. Where the aggregate amount of West
Virginia income tax withheld by the employer is less than $25.00
in a calendar quarter and the total amount can reascnably be
expected to be less than $100.00 for the entire calendar year,
the~employer may be granted permissicn to file his withholding
returns annually instead of guarterly. However, an employer may
not withhold on an annual basis unless he has obtained permission
to do so from the Income Tax Division.

(b} ‘Monthly returns;

(1} f in the discretion of the tax commissiocner it is
deemed adviéable, monthly payments may be requiregd
to be made to the tax commissicner, or to a desig-

 hated depository, by employers withholding amounts
in excess of $100.00 in any month.

(2} If an emplbyer's withholding account is delin-
guent, he may be reguired to withhold on a monthly
basis at the discretion of the tax commissioner.

{c) Correcting mistakes.

(1) Any mistakes in withholding shall be corrected in

the same manner as provided for federal with-

holding té%rpurposes. However, if a mistake in
income tax withholding cannot be adjusted on a
return for a subseguent return period of the same
calendar year, the Income Tax Division must be

consulted as to the proper method of correction.
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(2)

Section 74.01(&)

Where an overpayment results sclely from computa-
tion errors made by an employer in the preparation
cf the return or remitta.z;ce, such employer may

apply for a refund of such overpayment.

(d) Annual recenciliation of tax withheld.

(1)

(2}

The annual reconciliation of west Virginia income
tax withheld must be submitted by the employer on
or ‘before February 28 following the close of the
calendar vear, together with the Income Tax Divie
sicn's copies of all withholding tax statements
for the year. These forms must be accompanied by
a list, preferably in the form of an adding

machine tape or accounting machine listing of the
amounts of income tax withheld. These forms are
to be submitted separately from the emplover's
gquarterly return.

Where +the number of withholding statements is
substantial, they may be forwarded to the Income
Tax Division in packages of convenient size. When
this procedure is followed, the packages should be
identified with the name and account number of the
emplover and consecutively numbered and the annual
reconciliation placed in package number ocne. The
number of packages should be indicated on +he

annual reconciliation.
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(3) If an employer's total ‘payroll consists of a
number of separate eséablishments, the withholding
statements may be assembled accoerdingly and a
separate list submitted for each establishment.
In such case, a summary 1ist should be submitted,
the total of which must agree.with the cerrespond-
ing entry made on the annual reconciliation.

(e) Terminatiocn of Eusiness. If an employer permanently
discontinues or sells his business or permanently ceases tc pay
wages under his current identification number, withholding re-
turns shall be filed simultaneocusly with or within 30 days after
the filing of the fipal quarterly return and shall be accompanied
by the adding machine tape or accounting machine listing referred
to above. Such last return must be marked "Final Return".

(£) Use of pre-addressed Zorms. If pre-addressed forms are
mailed to the employer by the Inceme Tax Division for use in
filing the employer's withholding returns, such pre-addressed
forms shall be used by the employer in filing these reports.
Where use of such forﬁs is iﬁéracticable, the ”émployer must

exercise extreme care to show the employer's name and identifi-

' cation number exactly as such appéér_gn:b}éézgaéiiﬁfiied returns.
(g) West Virginia employer's identification number.
{1) Each employer will be identified by a West
Virginia employer's identification number. This

identificaticn number will be the same as the

¢
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(2)

(3)

Secticn 71.01(g)

federal identification number in every case where
the employer has beeé assigned such a number by
the District Director of Internal Revenue.

In any instance where an employer has not been
assigned an identification number for federal
purposes and 1is not required to obtain such a
federal number, the employer must notify the
Inceme Tax Division which will assign a Wwest
Virginia nﬁmber for his use. 1If an employer has
beern assigned an identification number by the
Income Tax Division and later obtains a federal
number, he must notify the Income Tax Division of
the federal number and he will be netified to
discontinue using the West Virginia identificatien
number. 7 |

Each employer must have only cne identification‘
number. If an employer has been assigned more
than one federal number and has not been adviseg
which oné to use, he should notify the District
Director of Internal Revenue of the numbers he
has, the name znd address to which each number was
assigned and the address of his principal place of

business. The Distriect Director will then advige

him which number o use.
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Section 74.02

(4) 2An employer who has acquired the business of
another employer mus£ not use any identification
number assigned to the original emplover, but must
cbtain a new identification number in accordance
with this regulation.

74.02. Deposit in trust for tax commissiocner.

(a) Whenever any employer fails to collect, truthfully
account fcr, pay over Tthe tax, or make returns of the tax as
required by thé West Virginia Income Tax Act, the tax commise
sicner may serve a notice regquiring such emplover teo ccollect the
taxes which become collectible after service of such notice, to
deposit such taxes within the time specified in such notice in =z
bank appréved by the tax commissioner, in a separate account in
trust for and pavable to the tax commissiconer, and to keep the
amount of such tax in such account until payment over to the tax
commissioner. Such notice shall remain in effect until a notice
of cancellation is served by the tax commissioner. Any emplover,
who, after service of such notice by the tax commissioner, fails
to comply with the instructions centained therein shall be liable
for criminal and civil penalties.

() 1In lieu of the requirement referred to in the preceding
paragraph to deposit the taxes on a separate bank account and
trust for and payable to the tax commissioner, the notice may
recquire the emplover +o remit such taxes to a designated officer

or employee of the State Taex Commissioner.

i} -
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Section 75.01

Section 75. Emplover's liability for withheld taxes.

75.01. Every employer required to deduct and withhold west
Virginia income tax from wages of an employee is liable for the
payment o¢f such tax, whether or not it.is collected from the
employee by the emplover.

(a) 1If, for example, the employer deducts less than the
correct amount of tax, or if he fazils to deduct any part of the
tax, he 1is nevertheless lisble for the correct amount of tax.
See, however, section 76. The emplover is reiieved of liability
teo any other person for the amount of any such tax withheld and
paid over to the tax commissioner, and no employee shall have any
right of action against his employer in respect to any monies
deducted and withheld from his wages and paid over to the tax
commissioner in compliance or in intended compliance with <+he
West Virginia Income Tax Act. o

(b) Any amount o¢f tax withheld shall, with respect to the
recipient of the wages, be deemed to have been paid by him ang
shail, in the hands of the emplover or withhelding agent, consti-
tute a special fund in trust for the tax commissioner.

{(¢) &All the provisions of sections 80 through 53 of the
West Virginia Income Tax Act, relating to assessment and collec-
tien of taxes, and to penalties, additions to tax, interest and

rimes in respect thereto, shall apply to every employer required

to withheld West Virginia Income Tax.
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Secticn 76. EZmplover's failure to withhold

76.01. General. 1If an emplover falls to deduct and withholg
tTax as required, and thereafter the income tax against which such
tax may be credited is paid by the emplovee, the tax reguired to
be deducted and withheld shall not be collected from the
-employer. However, the preceding sentence shall not relieve the
exployer from any liability for any penalties, interest, addi-
Ticns to tax, or imes otherwise aop icable in respect of such
failure to deduct znd withhold. _

76.02. Example: An empldjér faiis to dedﬁct aﬁd withhold west
Virginia income tax from an enployee's wages (on whose wages he
is reguired to withhold). Thereafter, +he employee files hig
West Virginia Personal Income Tax Return and pays the income *ax
shown on the return to be due. Since the tax was raid by the
employee, the Income Tax Division is breciuded from collecting
the tax which <the employer should have withheld from the
employee; however, the payment of the tax by the employee does
net relieve the employer from penalties, interest, additions to

tax and crimes in respecﬁ to his failure to withheld.
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