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Honorable A. James Manchin [,
Secretary of State \’
tate Capitol Building

Charleston, West Virginia 25305

Dear Mr. Manchin:

The State Tax Department filed emergency legislative
rules relating to the West Virginia Personal Income Tax in
the State Register on September 14, 1983.

In accordance with the provisions of W. Va. Ccde
§ 29A-3-15(b) [1983], we_are today filing notice of exten~
gsion of these emergency legislative rules for an additicnal
period c¢f 180 days.
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r6chel H. Rose 111
State Tax Cormissioner
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NOTICE OF EXTENSION '
Corleed IN TeiE OFFICE O

OF A. JAMES MANCHIN
SECRETARY OF 57
EMERGENCY LEGISLATIVE RULE THIS DATE 09 /5

Admmlstratn e Law Division

On September 14, 1983, this Office filed in the State
Reglister emergency legislative rules for the West Virginia
Personal Income Tax, relating to the filing of declarations
of estimated tax, paying tax in installment payments and
1mposing of interest and additions to tax for failure to
comply with the law and these emergency legislative rules.

Under W. Va. Code § 29A-3-15(a) [1983], these emergency
legislative rules are effective for the period beginning
September 14, 1983 and ending March 11, 1984.

By f1ling this notice of extension in the State Register
on or before March 11, 1984, the effective period of these
emergency legislative rules is extended for an additional
period of 180 days. W. Va. Code § 29A~3-15(b) [1983].

Given under my hand this 9th day of March, 1984.

Herscnel H. Rose 111
State Tax Commissioner

HHR/dse
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Telephone
(304)1348B-2501

September 14, 1983

Honorable A. James Manchin
Secretary of State

State Capitol Building
Charleston, west Virginia 25305

Dear Mr. Manchin:

Pursuant to the provisions of Chapter 29A, Article 3 of
the West Virginia Code of 1931, as amended, 1 hereby submit
two (2) copies of Emergency Legislative Rules and Regulations
promulgated by this Department relating to the filing of

. declarations of estimated tax and paying such in one or more
{ installment payments as required by W. Va. Code §§ 11-21-55
and 11-21-56.

As reguired by W. Va. Code § 29A-3-15 (1982) fifteen (15)
copies of these emergency rules and regulations will forthwith
be delivered to the Legislative Rule Making Review Committee.

These emergency regulations take effect on September 14,

1983.
Very trdly yours,
Hersthel H. Ro;e III
State Tax Commissioner
HHR /dse
Cc: FHcnoreble Robert R. Nelson FILED IN THE OFFICE OF

Ecnoreble Robert C. Chambers A. JAMES MANCHIN

SECRETARY QF STATE

. THIS DATES 2. f/)f L)L

Administrative Law Division
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TEMPORARY
WEST VIRGINIA ADMINISTRATIVE REGULATIONS
STATE TAX DEPARTHMENT

Chapter 11-10
Series XXI
(1983)

Personal Income Tax -- Rules for filing
declarations of estimated personal income
Ttax, making installment pavments of such
tex, imposition of interest and. additions
to tax for noncompliance zand providing
"safety zones'" for when interest and addi-
tions will not be imposed.
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FILED IN THE OFFICE OF
A. JAMES MANCHIN
SECRETARY OF STATE

~p )
THIS DATE__ T/ /4 /4 3
Administrative Law Division

STATEMENT OF EMERGENCY

Whereas Committee Substitute for Senate Bill No. 310
passed during the 1983 Regular Session of the West Virginia
Legislature on March 12, 1983, made numerous changes 1in the
West Virginia Personal Income Tax Act effective April 1, 1983.
More particularly W. Va. Code §§ 11-21-3, 11-21-4¢, 11-21-44,
11721—48, 11-21-16, and 11-21-71 were amended relating to
imposition of tax, rates of tax, personal exemptions and
employer withholding.

Whereas, Committee Substitute for Senate Bill No. 310
substantially increased certain tax rates effective April 1, 1¢83,
temporarily imposed a 12% surtex on West Virginia taxable
incomes of more than $10,000 in the case of individuals and
heads of households, and more than $20,000 in the case of
individuals filing joint returns, for the period April 1,
1683 through June 30, 1985, and imposed a State minimum tax
on tax preferance income which is a percentage of federal
minimum or alternative minimum tax. The effect of these
changes is varying from none in the lower income brackets to
Substantial in the highest income brackets.

wWhereas, the code provisions reguiring the filing of
Ceclarations of estimated tax and remittance of such tex in

trne or more installment payments have been part of the wWest

t

]

Virgiria Persconal Income Tax AcCt since ste passage 1n 1661

iz}
I

(See W. Va. Code §§& 11-21-55 and 11-21-56), znd heve not




been a;nended, individuals have by and large ignored their .
statutory duty to file declarations of estimated tax and
remit the same 1n one or more installment payments.
Whereas, the Tax Commissioner determined that the
effect of these changes is not widely known and understood
and will vary from taxpaver to taxpayer and that a very real
potential exists for individuals, including wage earners in
certain circumstances, to owe larger balances due with their
1983 annual returns due April 16, 1984 (the 15th being a
Sunday)}, then they are prepared to pay.
Whereas, the Tax Commissioner 1s empowered by the
provisions of W. Va. Code § 11-21-57(a) "to grént a rea-
csonable extension of time for payment of tax or estimated .
tax (or any installment), or for filing any return, decla- \_
ration...on such terms and conditions as he may require."
Whereas, the Tax Commissioner determined in May, 1983,
that more than 30,000 individuals may be required to file
declarations of estimated tax for the 1883 taxable year, but
have not done so.
‘Whereas, the Tax Commissioner granted to all such
individuals an extension of time until September 15, 1983,
to file declarations of 1983 estimated tax reflecting, as
arvpropriate, those changes in the West Virginla Personal
ircome Tax Act made by Committee Substitute for Senate Bill
I, 210 on the condition that: (1) fifiy percent (50%) of

thc ectimated tax liability not prepaid through West Virginia .




employer withholding be remitted with the declaration and
that the remaining fifty percent (50%) be remitted on or
before Janaury 15, 1984;'(2) at least eighty percent (80%)
of the taxpayer's liability for 1983 taxes as shown.on his
or her annual return be prepaid ih the manner stated above;
and (3) that the interest and additions to tax provisions of
W. Va. Code §§ 11-10-17 and 11-10-18 shall apply in the case
of: (A) any failure to file a declaration of estimated tax
when required by law or by regulations of the Tax Commis-
sioner on or béfore the last day prescribed for filing
(determined with regard to extensions of time); (B) any
failure to accurately estimate the amount of estimated
income tax for the taxable year in accordance with rules and
regulations of the Tax Commissioner; and (C) any failure to
timely pay any installment of estimated tax, or portion
thereof, on or before its due date as prescribed by law or
these regulations (determined with regard to extensions of
time).

Whereas, the Tax Commisslioner determined that West

.virginia.residents, 1f pessible, chould increase withholding

cn wages and salaries earned in West Virginia so that the.
filing of declarations of estimated tax and its remittance
in cne or more instellment payments is not necessary.
Wherezeg, tThe Tax Commissioconer detrermined thet no Lax-
pever who remitted two hundred dellars or less with his or

her eannual return should be reqguired to file a declaration




of estimated tax. .

Whereas, the Tax Commissioner determined that whenever
a taxpayer remitted at leést eighty percent (80%) of his or
her estimated tax liability on 1983 West Virginia téxable
income through employer withholding on salary and wages
that taxpayer should not be reguired to file a declaration
of estimated tax for that taxable year.
- Whereas, the Tax Commissioner determined that W. Va.
Code § 11-21-55 requires taxpayers to accurately estimate
their tax liability- for the taxable year, he further determined
that guidelines and standards should be developed to assist
taxpayers in estimating their tax liability and remitting
such estimated tax in one or more installment payments as
reguired by law and these recgulations. .

Whereas, the Tax Commissioner determined that the
interest and additions to tax provisons of W. Va. Code
§§ 11-10~17 and 11-10-18 should apply to any failure to file
a declaration of estimated tax or remit such tax in install-
ment payments as reguired by law and these regulations.

Whereas, without promulgation of these emercgency regu-
lations:

(1) Individuals will continue to ignore
their stetutory duty to file declarations of

estimated tax and prepay such tax 1in one or
mere installment payments.
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. estimated tax and bprepay such tax in one or
more installment payments.

(3) Mathematical increases in the amount of
tax due for 1983, particularly in the case of
two income families, individuals with more
than one job and persons with income not
subject to withholding, will result in more
people owing balances due with their 1983
annual return that are larger than they
experience in preceding vears and for which
they may not be prepared to pay unless they
are required to file declarations of esti-
mated tax and prepay such tax in one or more
installment payments or to increase employer
withholding, or a combination thereof.

(4) The State will unnecessarily forego col-
lection and use of its tax revenue until at
least April of 1984 or later (for taxes not
remitted), rather than at the time it is
lawfully due, resulting in the loss of
investment income.
. Whereas, the Tax Commissioner determined that an
- emergency exists reguiring the immediate promulgation of
regulations on this subject in order to comply with time
limitations (effective dates) established by the West
Virginia Code, and to prevent substantial harm to the public
interest.

Wherefore, the Tax Commissioner determined that it was
and in the best interest of taxpayvers and this State for the
following emergency regulations to be filed in the State
Reglster in order that the procedures and provisions contzined
therein become effective immediately upon filing, as pro-
vided in W, Va. Code § 25A-3-15, so that the Tax Commicssicner

. may utilize them to educate Taxpayvers and concerning their ,
duty uncer the law and to determine delinquent‘taxpayers and
assess them with interest and monetary penalties (additions

to tex) for their fzilure to comply with the law.




State Tax Department

Leg. Reg. 11-10

Serles ¥X
1

I
~mended 1¢83

TENMPORARY
WEET VIRGINIA ADMINISTRATIVE REGULATICHN

STATE TAX DEPARTMENT

Chapter 11-10.
Series XXI
(1983)
(Filed September 14, 1983)

Subject: Personal Income Tax -- Rules for filing
- declarations of estimated personal income
tax, making installment payments of such tax,
imposition of interest and additions to tax
for noncompliance and providing "safety
zones'" for when interest and additions will
not be imposed.

Secticn 1. General.
1.c1. Ivpe of Regulations. ~- These are emergency

legislative regulations as defined in W. Va. Code §§ 26A-1-2(4)
and 2%A-3-15.

1.02. Scope. -- These emergency legislative regula-
tions provide rules for filing declarations of estimated
personal income tax, making installment payments of such
tax, lmposition of interest and additions to tax for non-
cemplilance and providing "safety zones! for when interest

]

and additions to tax will not be imposed.

1.03. Authority. -- These emergency legislative
regulzticns are Zezued under the autheoritv of W. Va. Code
¢ _i-J1-3%(&) and ZSAR-3-15

Il - x.aang Date. -- These S0Ergelncy lecislolive
regusailiinsg were promulgeted and filed in the State Leglster
oo feocerber 14, 1%E3.




State Tax Department
Leg. Reg. 11-10
Series XXI

Emended 1983

Secticn 1.05

(a) Amendments are made in Section 55 which
was refiled in the State_Register on Decmeber 29,

1gg2.
(b) Amendments are made in Section 56 which

was refiled in the State Register on December 29,

1982.
(c) Section 56a is new.

1.05. Effective Date. -- These emergency legislative

regulations became effective on September 14, 1983.

1.06. Citation. -- These regulations may be cited

ags:

Emergency W. Va. Leg. Reg. (PIT) 11-10,
Ser. XXI § , bage
(effective September 14, 1683)

1.07. Underscoring indicates language that i1s new.
Strike throughs indicate language that 1s being superceded.
Section 56a 1s new. Therefore, underscoring has been

omitted..




State Tax Department
Leg. Reg. 11-10
Series XXI
Emended 1683
Section 55.01(a)

Section 55. Declarations of Estimated Tax.

55.01 Reqguirement of Declaration.

(a) In General. -- If an individuails Wesk Yivrginia
adjested g¥ess ineome Ret sibjeet te withkeldirg ean be
reasenabiy expected te exeeed four hundred deilars ptus

tre sum ef his persenal exempiiens; he shall make a deela

etien 6f estimated fax shail be made wkethker the zrdividuat

=5 a residernt er nemnresident-

(1) Everv resident and nonresident individual

whose West Virginia adjusted gross income (other

than from wages on which the proper amount of tax

is withheld under W. Va. Code § 11-21-71) can rea-

sonably be expected to exceed four hundred dollars

(5400) shall make and file a West Virginia decla-

ration of estimated tax for the taxable vear

unless:

(A) The estimated tax otherwise due in

installment pavments is remitted through

additional withholding by the explover from

—t

the empleoyee's vacges during the taxeble

vear; or

1es zt leasst elchtv ner-

h

[

(B) Withholding satis

cent (80%) of the annual tax liezbilitv, or the



State Tax Department
Leg. Reg. 11-10
Series XXI
Emended 1983
Section 55.01(a)

amount not satisfied by withholding is less

than two hundred dollars ($200).

(2) 1f an individual receives income from wages

subject to West Virginia withholding and other

income, the total of his or her allowable exemp-

tions can be counted only one time for purposes

of determining the amount of withholding taxes

and estimating the tax due on other income.

In other words, the amount of West Virginia

personal income taxes owed for the taxable yvear

(determined before application of credit for

emplover withholding) must be prepaid either by

emplover withholding, installment payments, oOr a

combination of both. Taxpayers are encouraged

to increase the amount withheld from wages under

W. Va. Code § 11-21-71 whenever practicable in

order to satisfy this requirement in lieu of fil-

ing declaration of estimated tax and remitting

quarterly installment payments.

(A) W. Va. Personal Exemptions. The West

Virginia personal exemption of resident and

nonresident individuals, allowed by W. Va.

Code § 11-21-36, 1g ac follows:

[ %)

(1) TFor anv taxeble vear beginning

Page 4



State Tax Department
Leg. Reg. 11-10

Series XXI
Amended 1983

Section 55.01(a)

prior to January 1, 1983, the west

Virginia personal exemption is six

hundred dollars ($600) for each exemnp-

tion for which the taxpaver is allowed

a federal exemption for the taxable year.

(2) For a taxable year beginning after

December 31, 1982, but before January 1,

1984, the West Virginia personal exemp-

tion is increased to seven hundred dol-

lars (S$700).

(3) For any taxable year beginning after

December 31, 1983, the West Virginia per-

sonal exemption is increased to eight

hundred dollars ($800), until amended

by

the Legislature.

(B) VWhether or not a taxpaver is required

to file a federal declaration of estimated

tax for the taxable vear or remit install-

ment pavments of estimated federal income

tex is not relevent to determinineg whether

cr not the taxpaver is recuired to file &

West Virginia declaraticon of ectimated tay

for the taxzble vear.

Page 5




State Tax Department
Leg. Reg. 11-10
Series XXI

Zmended 1983

Section 55.01(b) .

(b) Examples. -- Application of the provisions of

Section 55.01 may be illustrated by the following ex-

emples. Applicability of safety zones is not considered

in any of these examples. See Section 56a.05 for discus-

sion of safety zones.

Example(l). -- X, a taxpayer making his return on

the calendar vear basis, is married and has two
dependent children. X is sole proprietor of a
retail business which is his only source of in-
come. X can reasonably expeets expect to realize

££-666 $25,000 from the business during 1983,

based on prior vear's earnings. Therefore, X .
is required to make a declaration of estimated

tax, for his inceome can be reasonably expected

to exceed the sum of his personal exemptions

plus four hundred dollars $§278663 (5700 x 4)

+ $400 = $3,200 for 1983.

Example (2). -- Y is a cash basis taxpaver with

three exemptions including himself. Y 1s employed
and expects to receive 63-6€€ $23,000 subject to

withhclding during calendar vear 1983. Also, Y

expects to receive $2-866 ($12,00) of income during

the taxeble vear from the practice of = rrofession




State Tax Department
Leg. Reg. 11-10
Series XXI
Emended 1983
Section 55.01(b)

on his own account. Y is reguired to file a West
Virginia declaration of estimated tax, for Y's
wages {8276663 income (S$12,000) not subject to
withholding de exceeds four hundred dollars. The

sum of his personal exemptions {§2,2663 ($700 X 3 =

$2,100) was considered in determining the amount

withheld from his wages for the 1983 taxable year.

Alternatively, Y could increase the amount being

withheld for West Virginia personal income taxes

by his employer. If the amount of estimated tax

due on Y's other income is remitted through addi-

tional withholding, Y will not be reguired to

file a declaration of estimated tax and make

quarterly installment payments.

Example (3). -- P is a taxpayer making hig return

on a calendar vear basis. P is engaged in the

practice of his profession as a gole practitioner

and has West Virginia adjusted gross income of

$2,000 from his practice fcr each month in the

first duarter cf 1983. He can rezsonzblv expect

Lthat nis West Virginia adjusted gross income from

his profession will continue to averzce $2,000 for

each month throuchout the vezr, end thet he will

not have income from any other scurce during 1G&3.




State Tax Department
Leg. Reg.

Series

XXI

11-10

Amended 1983

Section 55.01(b) .

Since P's grosé income 18 not subject to withhold-

ing, he is reguired to file a declaration of esti-

mated tax for that year, on or before April 15,

1983. Since P's West Virginia adjusted gross income

from sources other than wages subject to withhold- |

ing exceeds $1,100 (personal exemption plus $400),

and he can reasonably expect his tax for the vear

to be in excess of $200, P is required to file a

declaration of estimated tax for the 1983 tax year

on or before April 15, 1983, and make cuarterly

installment payments. .

Example (4). -- S, a married taxpayer, has been i

|
regularly emploved for many years. As of Jan- ’

uary 1, 1983, his salary was §16,000 per year. S

also owns stocks and other investments which he

inherited when his father died in 1980, and which

pays S approximately $3,000 a year. Since his West

Virginia adjusted gross income not subject to

withholding taxes exceceds $400, and the sum of his

personal exemptions ($700 x 2 = $1,400) was con-

cidered in determining emplover withheolding taxes,

S is recuired to file a declaration of estimated

tax for calendar vear 1983 by 2mril 15, 1983,

unless the amount of tax remitted with his 1983 .




State Tax Department
Leg. Reg. 11-10
Series XXI

Amended 1983

Section 55.01(b)

annual return will be $200 or less. Alternatively,

S can avoid filing a declaration of estimated tax

by increasing the amount being withheld for West

Virginia personal income taxes bv his employer in

order to pay the amount of estimated tax that other-

wise would be due in installment payments.

Example (5). == T, a married person, lives in

Jefferson County, West Virginia but works in

Pennsylvania at an annual salary of $20,000.

Pursuant to West Virginia's reciprocal exchange

agreement with Pennsvlvania, T's salary is exempt

from Pennsylvania income tax and taxable by West

Virginia. T's employer does not withhold West

Virginia texes from T's biweekly paycheck. Since

T's West Virginia adjusted gross income is from

salary not subject to West Virginia withholding,

and will be in excess of $1,800 ($700 x 2 + 5400)

for calendar year 1883, he is reguired to file

a declaration of estimated tax on or before

April 15, 1¢83, unless T's tex liabilityv will

be 200 or lecss.

Example (6). -- H is a married individuzl with three
dependent children. H s enploved at an annual
salarv of 5i8,000. His spouse, W, 15 emsloved

Page ¢




State Tax Department
Leg. Reg. 11-10
Series XXI

Emended 1983

Section 55.01(c) .

at an annual sélary of $16,000. Both salaries

are subject to this State's withholding taxes,

which are based on joint return rates. They

have additional income of $15,000 from invest-

ments. H and W will file a joint personal

income tax return for calendar year 1983.

Since .the amount of West Virginia adjusted

gross income from sources not subject to with-

holding taxes is in excess of $400 and the

estimated tax thereon exceeds 5200, a declara-

tion of estimated tax is required for the 1983

calendar vear. Additionally, this declaration .

must reflect the additional taxes due on theilr

salarv income due to the higher primary tax rate

on their combined West Virginia taxable incomes

and the temporary surtax imposed on West Virginia

taxable income in excess of $20,000 (based on

the filing of a joint return.) Alternatively,

and in lieu of filing a declaration estimated tax,

H & W can adjust the amount of West Virginila

personal income taxes being withheld by their

emplovers so that the recuired amount of tax 1is

prepaid.

Example (7). -- Same fact as in example (6). HOw- .




State Tax Department
Leg. Reg. 11-10
Series X¥XI
Amended 1283
Section 55.01(c)

ever, in July 20, 1983, W is the grand prize

winner in a contest sponsored by a national maga-

zine. The prize is an initial $5,000 plus $1,000

each month for the rest of W's life. An amended

declaration of estimated tax must be filed by W

o (or a joint amended declaration by H and W) on or

before September 15, 1983.

(¢) Exemption of Spouse. -- For the purpose of deter-

mining whether a declaration of estimated tax is reqguired

under the provisions of paragraph (a) of this subsection, a

maerried taxpayer filing a separate declaration may not take
into account the exemption of his gpouse, 1f his spouse has,
or is reasonably expected to have, West Virginia adjusted
gross income, or is reasonably expected to be the dependent
of another taxpayver for the taxable year.

(d) Income of Child. -~ In estimating the amount of

West Virginia adjusted gross income for the taxable vear,

a perent should not include the income of his or her

minor child. Such income is not includible in the gross

income of the parent. See T.R.C. § 73 and Treas. Reqg.

1t

gE-grd-eg

s

<3 (e) Partnershipss =xgs

r

€T€8. -- A partner-

ship 1g not subject to tax under the West Vircinia Personal

iaccne Tex Act. fee W. Va. Code § 11-21-3(k). Heowever, cart-
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ners ard-benefiezaries~ must file declérations of estimated
income tax in their individual capacity, taking into consider-
ation their estimated distributive shares of income from the
partnership, #£rusts-er—-estates.

(f) Estates and Trusts. -- An estate or trust is gen-

erally taxed as an individual. However, it is not required

to file a declaration of estimated tax, or remit estimated

tax in installment payments during the taxable year. Bene-

ficiaries of estates and trusts must file declarations of

estimated tax in their individual capacities and must taken

into concideration their estimated distributive shares of

income from estates and trusts.

ted} (g) Death of Taxpayer. -- No declaration of esti-

mated income tax is required to be filed subsequent to the

date of his or her death. However, a short year tax return

may need to be filed and interest and additions to tax may

be due for any failure of the decedent to (1) timely file a

declaration of estimated tax reguired by W. Va. Code § 11-21-55;

(2) to timely pay any installment of estimated tax regquired

by W. Va. Code § 11-21-56; or (3) to properly estimate his or

her tex. See Section 56.03 of these regulations relative to

the making of an amended declaration by a surviving spouse
if a2 jeoint declaration had been made belore the death of the
deceaent.

{é3 (h) Fiscal Year Taxpayers. -~ The provisons of this .
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regulation are equally applicable to fiscal year taxpayers.

See Section 55.10,.

(1) Declaration for Taxable Year of 52-53

weeks. -- No declaration may be made for a

period of more than 12 months. For purposes of this

subsection, a taxable year of 52 or 53 weeks, in the case

of a taxpayer who computes his or her taxable income for

federal income tax purposes in accordance with the elec-

tion permitted by 26 U.S.C. § 441(f) shall be deemed a

period of 12 months. A separate declaration for a frac-

tional part of a year is required where the taxpaver has

a short taxable year for federal income taX purposes.

(j) When Preceding Year Was A Loss Year.

(1) 1In General. -- If an individual had zero

or negative West Virginia taxable income for the

preceding taxable vear, a declaration of esti-

mated tax is not recuired to be filed for the

current taxable vear until such time as the

individual can reasonably estimate that his or

her West Vircinia adjusted gross income for the

current tax vear will exceed the amcunt of his

or her allowzble exemptions plus S400 unless

the zero or necative West Virginia taxable

inceme in the preceding taxeble year was due




tate Tax Department
Leg. Reg. 11-10
Series XXI

Amended 1983

Section 55.01(3j) .

(A) the carry forward of =z loss from

& preceding taxable year unless the loss

will also be carried forward to the cur-

rent taxable year with like effect; or

(B) unusual events or occurances not

reasonably expected to effect the current

taxable vear with like effect.

(2) Notwithstanding the provisions of para-

graph (1), above, a declaration of estimated

tax 1s recuired for the current taxable

vear if the amount remitted or that should be .

remitted with the annual return for that year

is:

(A) $200 or less; or

(B) Twenty percent (20%) or less of the

tax liability for the taxable year (deter-

mined before application of any credits

for emplover withholding taxes, W. Va.

Code § 11-21-73, and installment pavments

of estimated tax.
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Contents of Declaration.

In General.

(1) The declaration of estimated tax bv an in-

dividual shall be made on Form 140-FS.

(2) For the purpose of making the declaration,
the amount of West Virginia adjusted gross income
which the taxpayer can reasonably be expected to
receive or accrue, depending upon the method of
accounting upon which his or her taxable income is
computed, and the sum of the estimatéd allowable
deductions and credits to be taken into account in
computing the amount of estimated income tax shall
be determined upon the basis of the facts and
circumstances existing at the time prescribed

for the filing of the declaration as well as those
reasonably to be anticipated for the taxable vear.
1f, therefore, the taxpayer is emploved at the
date prescribed for filing his or her declaration
at a given wage or salaryv, it should, in the
absence of circumstances indicating the centrary,

e prezuned by him or her feor purrcses of the de-

clereticn thet cuch empleyment will corntinue o
the =na of the taxeble vezr 2zt the wace or salavy
receirved by him cr her as of such dete. In the

I
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case of income other than wages and salary, the
expected regularity with regard to the payment of
income, such as dividends, interest, rents, royal-
ties, and estate and trust distributions, it is

te-be-taken-inte~ecensideratierr the responsibility

- of the taxpavyer to estimate correctly or comply

with provisions of these regulations allowing the

timely fiiing of an annual return to be accepted

as a declaration of estimated tax. TFhus--i4£

the-ta=payer-6wns-shar*es-ef-steck-in-a-cerporatien
ard-dividerds-kave-beern-peid-regul af}y—£ef—seve‘fai .
Years-rpeA-sieh-steeks-the-taxpeyer-in-the-pre-
peratien-of-his-deeiaratiornsheuid, ~-2n-tke
absence-efinferwatien-i+Rdreatrng-g-ckange-in-tkhe
dividenéd-petieyr-inelude-tke-prespectivedividends
frem-the-cerperatier-£fer-the-taxebie-yearx-as-weid

R

iy-regexzved-in-suek-year~-p¥ror-£e
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he-deelaratier- In the case of a
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e tng-ef-
taxpeyver engaged in a trade, business or pro-

fescsion on his own account, there shall be made an

estimate of gross income, deauctions and credits
in the light ¢f the best available information

Tnece ano mrpfeccion

the trade
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(3) In determining whether cr when the
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of a declaration of estimated tax is required

by law and these regulations, and in determining

the amount of estimated tax, the burden is on the

taxpayver to show he or she complied with the law

and these regulations. If upon filing of the

annual return more than twenty percent (20%) of

the taxpayer's liability is remitted, or should

have been remitted, with the return it will be

presumed that there was noncompliance. Similarly,

a taxpaver's total West Virginia personal income

tax liability for the taxable vyear, as shown on

his or her annual return for that year, will be

divided by five (5) to determine whether tax was

timely remitted in egqual installment payments

in compliance with the law and these regulations.

Computation of Estimated Tax. -- In computing the

amount of estimated tax, the taxpayer should take into

account the following:

(1) The amount estimated to be the primary tax

impesed by W. Va. Code § 11-21-3(a)(1) for the

taxakble vear on the West Vircinia taxable income

of every andivicual, whether resicdent cr monresi-
cent, esrter epplication c¢f amv allcwable zmcunts
cstinated as:

() Businesc and occupatlcn tax credit under

sl
I8l
Q
m

L
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(B) Carrier income tax credit under W. Va.

Code § 11-21-8(b),

(C) Credit for income tax of another state

under wW. Va. Code § 11-21-20,

(D) Credit for income tax of state of resi-

dence under W. Va. Code § 11-21-40, and

(E) Credit for overpayments of State per-

sonal income tax.

No consideration shall be given at this point in

the computation to the credit under W. Va. Code

§ 11-21-73 for tax withheld on wages.

(2) The amount estimated to be the temporary

surtax imposed by W. Va. Code § 11-21-3(&a)(2) .

for the taxable year, on the amount estimated

in subparagraph (1), above, to be the gross

primarv tax for the taxable year (determined

prior to and without regard to any credits re-

ducing the gross primary tax).

(3) The amount estimated to be the minimum tax

imposed bv W. Va. Code § 11-2i-3(a)(3) for the

taxeble vear. The West Virginla minimum taX 1s
3

twentv-five percent of the terpzver's feceral

minimum or alternative minimum tax for the Tax-

able vear minus the sum of paracrarniis (1) end (2).

(4) The amounts estimated by the texpaver as the .

credits under wW. Va. Code §& 11-21-73 for tax with-
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held on wages.

(5) The excess, if any, of the sum of the amounts

shown under subparagraphs (1), (2) and (3) of this

paragraph over the amount shown under subparagraph

(4) of this paragraph, which excess shall be the

amount of estimated tax for the taxable year.

(c) Use of Prescribed Form. -~ Copies of Form 140-ES

will, so far as possible, be furnished to taxpayer by the

Tax Commissioner. A taxpayer will not be excused from

making a declaration, however, by the fact that no form has

been furnished to him or her. Taxpayers not supplied with

the proper form should make application therefor to the

Director of Personal Income Tax Division in ample time to

have their declarations prepared, verified, and filed with

the Tax Commissioner on or before the date prescribed for

filing the declaration. If the prescribed form is not

available, a statement disclosing the amount estimated as

the tax, the estimated credits, and the estimated tax after

deducting such credits should be filed as a tentative decla-

ration within the prescribed time, accompanied by the pav-

%
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5-62- 55.03. Definition of Estimated Tax.

(a) 1In General. -- In the case of an individual, the

term "estimated tax" means:
(1) The amount which an individual estimates to
be his or her West Virginia primary income tax

liability for the taxable year (determined before

any credits) in accordance with subsection 55.01

of this régulation, plus

(2) The amount which an individual estimates

to be his West Virginia surtax for the taxable

vear, plus

(3) The amount estimated to be the minimum

income tax liability for the taxable vear, less

(4) The amount which he or she estimates to be

the sum of any credits allowable against the West
Virginia income tax, including but not limited to:
(L) Business and occupation tax credit under

W. Va. Code § 11-21-8(a),

(B) Carrier income tax credit under W. Va.

Code § 11-21-8(b),

(C) Crecit for inccome tax as palid enother

|

crate under W. Va. Code § 11-21-20,

(D) Credit for income tax oif ctate of resi-

dence under W. Va. Code & 11-21-£0,
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(E) Credit for West Virginia income withheld

from wages under W. Va. Code § 11-21-71, and

(F) Credit for ovérpayment of State per-

sonal income tax.

(b) Example. -- The application of the provisions of

this subsection may be illustrated by the following ex-

amples. Applicability of any safety zones is not considered

in these examples. See Section 56a.05 for discussion of safety

Z0ONes.

Example (1l). -- B 1s a taxpayer with two exemptions

including himself. He is a salaried employee of a

corporation at an annual salary of £6+666 $16,000,

and West Virginia income tax is withheld from his
salary. B expects 856 $314.86 to be withheld from
his wages during the taxable year 3263 1983. B is
also a partner in the XY Partnership. B expects,
based on prior year's earnings, that his dis-
tributive share of partnership profits will be
$5,000. The business and occupatilon tax 1is im-
posed zgzinst the partnership; therefore, B can

reascnably anticipate & businece and occupation

g

tex crealt of $50.00 ageinst his wWest Vircinie

income tTex. B will complete a Wesl Virginiea
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WEST VIRGINIA ESTIMATED TAX COMPUTATION SCHEDULE

.......... $21,000.00

1. Enter total amount of income expected in current year
2. Itemized deductions or standard deduction ............... . ...... 1,000.00
3. Subtract linme 2 from line 1 ...... .. .. . $20,000.00
4. Enter your exemptions ($700.00 for each exemption) ............. 1,400.00
5. Subtract line 4 from line 3. This is your WV taxable income ...$18,600.00
6. - Tax on amount of line 5. See tax rate schedule ................ 507.00
*7. Surtax is 9% of vyour tax liability ....... ... ... =~
8. Add line 6 to line 7. This is your WV tax liability ........... § 507.03
9, Tax expected to be withheld from wages and other credits ....... 364.86
10. Subtract line 9 from line 8. This is your WV estimated tax ....S§ 142.14

*Surtax is 9% of vour tax liability beginning with taxable income
in excess of 10,000 for single and unmarried heads of household
and taxable income in excess of 20,000 for joint returns.

Example (2). -- B, a self employed individual,

estimates that his lisbility for income tax for

1983 will be $1,600. B 1s required to make and

file a declaration of estimated taex for 1983

znd pay tax in four egual installments. The

declaration and first installment of $400 are

due on April 15, 1983. The second, third and

fourth installments are due on June 15, 1883,

September 15, 1¢83 and January 15, 1684 respec-

tively.

Example (3). -- B, a self emploved individual, esti-

mates that his liebilityv fer income tax for 1GE3
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will be $1,600; B files a declaration of esti-

mated tax for 1983 on April 15, 1983. B pays

four installments of $400 on or before the fol-

lowing dates: Apirl 15, 1983; June 15, 1983;

September 15, 1983; and January 15, 1984. B's

actual West Virginia tax liability for 1983 is

$1,900. B does not fall within the $200 safety

zone. However, since B preparid in installment

payments at least 80% of his 1983 tax liability,

he will not penalized for under estimating.

(51,900 X 80% = $1,520 X 1/4 = $380)

B falls within the 80% safety zone since he

prepaid in quarterly installments of $400 each.

Therefore, no additions to tax or interest i1s due

on the amount of tax paid with B's annual return

filed April 15, 1984.

Example (4). -~ C, a self employed individual, esti-

mates that his liability for West Virginies per-

csonal income tax for 1983 will be 81,200. C filesg

a decleration of estimated tax for 1983 on April 15,

15853, C algso wpavs Touy insta.linente of $S30U each.
However, C's aectuel WestT Vircinie tax ligpility fox
]9{:3 -l—c-:‘ SlE‘OO. S]T"x("@ C (-_:‘1,-4 1T el s :t ll’:’:—c_-'t

60% of his tax liability, interest and additions, to

brd
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tax will be due on the amount remitted with his

annual return on April 15, 1984.

(1) Total tax due for the year $1,600
(2) 80% of (1) $1,280
(3) (2) + number of installments S 320

(4) The quarterly underpayment 1is

the excess of (3) over the

actual amount paid or cre-

dited toward that install-

ment. ($320 - 300 = $20 each

installment X 4 = $80)

Therefore, C can be assessed penalty and interest

for underpavment of estimated tax. ($1,600 X 80} =

1,280 x 1/4 = $320) Interest and additions to

tax are calculated base on the date the tax should

have been remitted. In this example only $300

was paid each cuarter instead of the §320 that

was actually due, and the balance due with the

annual return was more than both $200 and 207

of his total tax for the vear.

i
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55-63- 55.04. Joint Declaration of Husband and Wife.

(2) In General. ~- A husband and wife may make a joint

declaration of estimated income tax as if they are one

taxpayer, even though they are not living together, except

as _provided in paragraph (b). A joint declaration may be

made even though one spouse is expected to have no income
during the taxable year. If a husband and wife make a joint
declaration, tﬁeir liability with respect to the estimated
tax shall be joint and several.

(b) Exceptions. -- Heweverr-me A joint declaration of

estimated income tax may not be made if the husband and wife
are separated under a decree of divorce or of separate main-
tenance, or 1f they have different taxable vears. Also,
joint declaration of estimated tax may not be filed if the
husband and wife do not have the same residence status

unless both elect to determine their joint West Virginia

taxable incomes as 1f both were residents. See W. Va. Code

' § 11-21-11(b)(3).

(c) &2lpplication to Separate Returns. -- £ The fact that

a joint declaration of estimated income tax is made by a

husband end wiie eBuf-tkevy-eleet will nct preclude then

m

from electing to determine thelr West Virginia lncome Taxes

seee¥gitesy On seperate returns. In cese a j0int

declaration is made but & Jjoint return is not made for

Fage 25
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the same taxable vear, the installment pavments of he

estimated tax for such year may be treated as payments

on account of the tax liebility of either the husband

or wife for the taxable vear or may be divided between

them in amy such manner as they may se-eleet-ene agree.

One spouse may claim the entire amount of estimated tax
paid during the .year. If the husband and wife do file
separate returﬁé, the spouse claiming the estimated tax
paid, or each spouse if each claims a portion of the esti-
mated tax paid, must make a notation on his or her West
Virginia income tax return to the effect that the estimated

tex pald was by was of a joint delcaration. In the event

the husband and wife fail to agree to a division, such pay-

ments shall be allowed between them 1in accordance with the

following rule. The portion of such payments to be allocated

to a spouse shall be that portion of the aggregate of all such

pevments as the amount of tax imposed by W. Va. Code § 11-21-3

~chown on the separate return of the taxpayer bears to the sum

of the taxes imposed by § 11-21-3 shown on the separate returns

of both the taxpaver eand his or her spouse.

b

For examrple, assume that for calendar vear 1982 H and

nie spouse W make a joint return of estimated tex and pur-

c.ent therete, vpav a total of 5900 of estimated tax. H and

v zubsecuentlv file separate returns for 1982 showing tax
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imposed by W. Va. Code §:ll—2l—3 in_the amount of $548 and

$450_respectively. H and W fail to agree to a division of

the estimated tax paid. The amount of the aggregate esti-

mated tax payments allocated to H is computed as follows:

(1) Amount of tax imposed by W. Va. Code

§ 11-21-3 as shown on H's return....... £548

(2) Total taxes imposed by W. Va. Code

§ 11-21-3 as shown on W's return........ 5450

(3) Total taxes imposed as shown on both

H's and W's returns........... .......... 5938

(4) Proportion of taxes on H's return to

the total amount of taxes shown on

both returns. ($548 = SO98) ... L, 54.90%

(5) Zmount of estimated tax payments

allocated to H............. ... . .. . . $4694.10

Accordingly, H's return would show remaining tax liability

in the amount of £53.90 (8548 taxes shown less than $494.10

estimated tax allocated.)

(a)

Deeth of Srpouse.

(1) A _Jjoint declaration mev ncot be made after the

ZesTh ¢f cither fthe nnand ¢ wife Eou=
ever, 1f 1t 1g regsonable For & surviving
focuse Co a@ssume that ihere will be Tiled a
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spouse for his taxable vear and the last

taxable vear of the deceased spouse he may,

in making a separate declaration for his

taxable year which includes the period com-

prising such last taxable vear of his spouse,

estimate the amount of tax imposed by W. Va.

Code & 11-21-3 on his and hisg spouse's taxable

income on an aggregate basis and compute his

estimated tax in the same matter as though a

joint declaration had been filed.

(2) If a joint declaration is made by a husband

and wife and thereafter one spouse dies, no

further payments of estimated tax on account

of the joint declaration are required from of

the estate of the decedent. The surviving

spouse, however, shall be liable for the

pavment of any subsequent installments of the

joint estimated tax unless an amended decla-

retion setting forth the separate estimated

tax for the tazxeble vear 15 made bv ithe

€LUVIVING SDOUSC Suon oo CELE JoTo Ted

vex snall be ve:d et the Toioers &nd on the
amcunts Cetermined under The ruiecs vrascrihed
in Section 56 of these reculziicons. For the
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purposes of making the amended declaration by
the surviving spouse, and for the allocation
of payments made pursuant to a joint decla-
ration between the surviving spouse and the
legal representative of the decedent in the
event a joint return is not filed, the pay-
ments made pursuant to the joint declaration
-may be divided between the decedent and the
surviving spouse in such porportion as the
surviving spouse and the legal representative
of the decedent may agree. In the event the
’. surviving spouse and the legal representative

of the decedent fail to agree to a division,

such payments shall be allocated in accor-
dance with the following rule. The portion
of such payments to be allocated to the
surviving spouse shall be that portion of the
aggregate amount of such payments as the

amount of tax imposed by W. Va. Code § 11-21-3

shown on the separate return of the surviving

zoouse peere Lo the sum of the tovee inmposed
- 1 N T s e e o m e m
ZowW. Va.s Code § 11-21-Z srown ¢on o Lihe
geperate returne ¢©f The SUrvivVing sStouge and

. cf the decedent; and +1he balance of such
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of such payments shall be allocated to the
decedent. This rule may be illustrated by
analogizing the surviving spouse described in
this rule to H in the example contained in
paragraph (c) of this subsection and the
decedent in this rule to W in that example.

(e) Signing of Joint Declaration. -- A joint declara-

tion of a husband and wife (if not made by an agent of one
or both spouses) shall be signed by both spouses. The
provisions of Section 55.12, relating to returns made by
agents, shall apply where one spouse signs a declaraticn as
agent for the other or where a third party signs a decla-

ration as agent for both spouses.
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£5:84~- 55.05. Time for Filinag Declaration.

(2) In General. -- A declaration of estimated income tax

of an individual, other than a fafmer, shall be filed on or

before April 15th of the taxable vear, ex&ept that 1f the

requirements of subsection 55.01 are first met:
tay (1) After April 1st and before June 2nd of
the taxable year, the declaration shall be filed
on of.before June 15th, or
tB3 (2) After June lst and before September 2nd
of the taxable year, the declaration shall be
filed on or before September 15th, or

<. €3 (3) After September lst of the taxable year,

the declaration shall be filed on or before Jan-

uary 15th of the succeeding year. |

(b) Exceptions. -- A declaration of estimated tax

need not be filed for the taxable year if:

(1) At least eighty percent (80%) of the

annuel tax liability is satisfied by with-

holding; or

(2) The emcunt cf taxes cdue for the taxeble
voar ezl will be remitted (cr z=hould ke
YemiTiol) wiin the annuel return Le Two hun-
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(c) Optional Rule for Farmers. See Section 55.06

of this section.

(d) Fiscal Year Taxpayers. ~- An individual's tax year

for purposes of this tax shall be the same as his or her

taxable;z@ar'for federal income tax purposes. See W. Va.

Code § 11-21-6(a). Fiscal vear taxpayers, except farmers,

shall file declarations of estimated tax in accordance with

Section 55.10 of this section.
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55-85 55.06. Declarations of Estimated Tax by Farmers.

(a) In General.

(1) In the case of an individual on a calendar

year basis, if am that individual expects to

derive at least two-thirds of his or her estimated
West Virginia adjusted gross income from farming,
he or she may file a declaration of estimated
income tax at any time on or before January 15th
of the succeeding year in lieu of the time for

filing set forth in W. Va. Code § 11~-21-55(4).

t53 (2) MFarming" Defined. -~ Income is attributable

to farming if it is obtained from cultivation of
the soil, the raising or harvesting of any agri-
cultural or horticultural commodities, the raising,
etc., of livestock, bees, poultry, fur-bearing
animals, or wildlife. 1In other words, the requi-
site percentage of West Virginia adjusted gross

income must be derived from the operztion of a

stock, dairy, poultry, fruit or truck farm. If
en indivigual receives for the use of hic or her
lend inceme in the fcrn of @ there of the crips
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fiscal vear basis, if that individual expects to derive at

least two-thirds of his or her estimated West Virginia

adjusted gross income from farming, he or she may file a

declaration of estimated income tax at any time on or before

the 15th of the lst month of the succeeding vear.

(c) Joint Return. --If a joint declaration of estimated

tax will be filed by a husband and wife, at least two-thirds

of their combined estimated West Virginia adjusted gross

income must be from farming before that declaration may be

filed under paragraph (a) or (b). Otherwise, the rules of

Cecticn 55.05 of this section shall be followed.
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ES-86+ 55.07 Automatic Extension of Time for

Filing Declarations of Estimated Tax.

(a) In General. -- If an individual determines that

his or her estimated income tax, as defined in Section

55.03, for the taxable vear is $4€ two hundred dollars

(5200) or less, or that the amount of tax to be remitted

with his or her. annual return for the taxable vear will be

twenty percent (20%) or less of the amount of tax shown (or

that should have been shown) to be due on the annual return

for the taxable vear determined before application of credits

for employer withholding taxes, W. Va. Code § 11-21-73, and

installment payments of estimated tax,whichever is greater, he

or she may file a deelaratien 6f estimated ftax at any fime en

6x befere daruery-1i5 is only required to file an annual return

for the taxable year and pay the amount of tax shown thereon

to be due, on or before April 15th of the succeeding tax

vear. For this purpose, all eligible texpayers are granted

S an aﬁtomatic extension of time from the date when the decla-

ration of estimated tax and installment pavments would

otherwise be lawfully due until April 1%5th of the next

TEN VEEY Zege g. Cooe &8 311-21-55 and 11-21-57
(1) 2~ hugkbend and wife whe fiie & Jcint de-
clarvavian of eatimated tax c1r 2 -Joirt znnusl

return are treated as cne i1ndivicual - for pur-
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poses of paragraph (a).

(2) An individual with estimated tax in excess

of $40 would in the absence of paragraph (a)

be required to file his or her declaration of

estimated tax a provided in Section 55.05.

(3) An individual with estimated tax of $40

or less would in the absence of paragraph (a)

be required to file his or her declaration of

estimated tax on or before January 15th of the

succeeding tax year. W. Va.Code § 11-21-55(h).

Interest and Additions to Tax.

(1) If the amount remitted with the annual return

is two hundred dollars (5$200) or less, or if one

of the safety zones applies (See Section 56a.05)

no interest or additions will begin to accrue on

the amount due until April 1éth of the succeed-

ing tex year (l6éth day of the 4th month of the

succeeding tax yvear).

(2) If the amount remitted with the annual return

exceeds two hundred dollers (£200) and if none

¢f tre szafetv zones zuply (Ses Section 28a. ),
imterect and zddliticne shall De Lmnosed &nd fnall
e czlculzted from ithe date when The ceclareticn

9]
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M
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ment should have been remitted. Interest and

additions to tax shall similarly be applied to

any subsequent installment pavments that should

have been remitted, calculated from the date

such installments should have been paid.

(3) See Sections 56a.01, 56a.03, 56.a.04 and

56a.05 for application and computation of

interest and additions to tax and applica-

tion of safety zones.
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55-6¥%« 55.08. Amendment of Declaration.

(2) In General. -- In making a declaration of estimated

income tax, the taxpayver is required to take into account
the then existing facts and circumstances as well as those
reasonably to be anticipated relating to prospective West
Virginia adjusted gross income, allowable deductions and
estimated credits for the taxable year. Amended or revised
declarations méy be made in any case in which the taxpayer
estimates that his or her West Virginia adjusted gross
income, deductions or credits will differ from the West

Virginia adjusted gross income, deductions or credits re=- .

o

flected in the previous declaration. A&n amended declaration
may also be made based upon a change in the number of exemp-

ticns to which the taxpayer may be entitled for the current

taxeble year. However, only one ar amended declaration may

be filed during the interval between made eriy as 6f an

installment date dates and no further amendment may be made
until & succeeding installment date. An amended declara-
tion may be filed jointly by husband and wife even though

serarete declaraticns have previously heen filed.

the
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given to a refund only in connection with a completed annual
return filed by a taxpayer for the taxable year covered by

his or her declaration, and/or amended declaration.

{c) Time for Filing Amended Declaration. —- An amended

declaration of estimated income tax may be filed ermiy on
or after an installment date prescribed for the taxable
yYear. However, no amended declaration may be filed until

after the original declaration has been filed, and only one

amended declaration may be filed during any interval between

installment due dates.

(d) Forms. ~-An amended declaration shall be made on

Form 140-ES clearly marked "AMENDED". If the proper form is

not available, the procedure outlined in subsection 55.01

must be feollowed.
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EL 88+ 55.09. Return as Declaration or Amendment.

(2) In General. --If the annual return of the tax-

paver is filed as hereinafter provided, the annual return

mav be treated as the declaration or amended declaration

of estimated tax.

(b) Time for Filing Return.

(1) Return as declaration; February 15th. If the

taxpéyer files his or her return for the calendar
vear on or before Februrary 15th of the succeeding
calendar year (or if the taxpayer 1s on a fiscal
year basis, the date eerxrespendzrg thereze 15th

day of the 2nd month) and pays therewith the full

amount of the tax shown to be due on the return,

then such return shall be considered as the tax-

paver's declaration ¢a3 i1f the declaration is not

"required to be filed during the taxable year, but
is otherwise reqguired to be filed on or before
January 15th of the succeeding vear (or the daze

cerresperdirng xkerere 15th dev of the lst month in

the cace of a fiscal year). suzek retuxre skaiibe
Eprcrdowed 48 SUER efia¥alIaRae —x

(2) ReLurn &8 enmencment oI CeCoEeraTion; Janu-

z2rv 1htn 1f£ 1the Tawye or i ez hisz or ey relurn

fer the calendar vear cn cr befcore January 15Th
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of the succeeding calendar vear (or if on a fiscal

year basis, the 15th day of the 1st month), and

pays therewith the full amount of the tax shown

to be due on the return, then 4b3 if a declaration

was filed during the taxable year, such return

shall be considered as the amendment of the decla-
ration permitied te be filed ern er before Jarvary
*bth ef thesueeeeding year {er the date eerrespending
thereto in fthe ecase sf a fiseal yeaf}T if the tax
shown on the return is greater than the estimated
income tax shown in the declaration.

(3) Examples.
Example (1) An individual taxpayer on the

calendar year basis who, subsequent to Sep-
tember 1, %862 1982, first meets the require-

ments of seekzer-{a} subsection 55.01 of

these regulations for filing a declartion of

:

18]

62 1982, may satisfy such regquirements by

filing his return for 2862 1%$82 on or before

February 15, 22&8 1¢§3, and payving in full at

Exancle (2) Similexyly, if & taxpaver iiles

on or before September 15, =

!
Ik
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timely declaration for such year and on or

863 1983, files

b}

H-

before Februaxy Jznuary 15,
a $%62 1982 return on which the tax shown

1s greater than the estimated income tax

shown on such declaration, and pays at the
time of such filing the tax shown by the
return to be pavable, such return shall

be treated as the amended declaraton permitted
to be filed on or before Januery 15, 2863

1983. See also seetzers ggpgggtions 55.05

and 55.06 of these regulations regarding

the time for filing & declaration of estimated .
fax by a farmer and by an individual having

total West Virginia estimated income tax

of 48 $200 or less.

(c) Interest and Additions to Tax.

(1) Complience with the provisions of W. Va. Code

§ 11-21-55(h) will enable a taxpayer to avold

o+

maving interest and additicns to tax with respect

te zn underpavment of the installment rnot reguired

C ke peid ontil Janwery 15tTh cf 1nhie

R
Lot
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11-21-55(h) will not relieve the taxpayer from the

interest imposed by W. Va. Code § 11-21-16 and the

additions to tax imposed by section 11-10-18.

However, the period of the underpayment with

respect to an earlier installment will terminate

< on January 15th of the succeeding calendar year.

(3) Example No. 1. -~A taxpavyer discovers on

January 10, 1984, that he underpaid his estimated

tax for the calendar year 1983. He may in lieu of

filing the amended declaration on January 15,

1984, file his annual return on Janaury 15th, and

pay in full the amount computed thereon as pay-

able. By so doing he will avoid the interest and

additions to tax with respect to the installment

payment that was due January 15, 1984. The

periods of underpavment of the installments due

April 15, 19€3, June 15, 1983, and September 15,

1983, will zlso terminate on January 15, 1984.

(2) See Section 56a.05 for erplication of safety

Zones .




cte Tax Department
Reg. 11-10

[ o e O
oo ot
o o

Zmended 1883
Section 55.10

55-85- 55.10 Fiscal.Year Taxpayers. -- In the case of
individuals on a fiscal year basis/ other than those re-~
ferred to in Sections £5-85 amré 55.06 and 55.07 of this
regulation, the declaration must be filed on or before
the 15th day of the fourth month of the taxable year.

The provisions of this section and of section 56 of these
regulations shall apply to a taxable year other than a
calendar year Ey the substitution of the corresponding
fiscal year months for the calendar vear months referred

to in this section. See W. Va. Code § 11-21-6 relating

to accounting periods and tax vears.
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L6-36+= 55.11 Short Taxable Periods.

(a) In General. -- If a taxpayer is required to make a

declaration of estimated income tax pursuant to section (a)

of this regulation, and a short taxable vyear is involved, a

separate declaration for such fractional part of the year is
required, except as hereinafter noted.

(b) Inceme and Income Tax Placed on Annual BRasis.

(1) In order to determine whether a declaration

of estimated tax needs to be filed for a short

taexable year, West Virginia adjusted gross income

and the taxes imposed by W. Va. Code § 11-21-3

shall be placed on an annual basis in the manner

prescribed in 26 U.S.C. § 443 (b)(1).

(2) Example. -- A taxpayer changes from a calendar

year to a fiscal year basis beginning July lst.
The taxpayer will have a short taxable vear begin-
ning January 1lst, and ending June 30th. The
anticipated West Virginia adjusted gross income

(excluding wages on which tax is withheld) for

sucrn sheort taxable vear 1s $2,00C¢. Hig wWest
VLLgIniEe aflustec Qrosc incons Ior e poLrucze oF
CELzInIning ether & Cdeclaroti: I romuinog

e 5C,000 hich 15 ile QUL CLTained oL o nlacing
The anticirpated income cf S32,000 upcn &n = zal

b
81
iy

]

18
o




State Tax Department
Leg. Reg. 11-10
Series XXI

Lrended 1983

Section 55.11(c) .
!

basis ($3,000 multiplied by 12 and divided by 6).

tB3y (c) Four Months or Less. -- No-declaration is re-
gquired if the short taxable year is a period of less than

g:x four months or the estimated tax liability for the year

is $200 or less or one of the safety zones applies.

(d) Time for Filing.

(1) General. -- In the case of a short taxable year,

the declaration shall be filed by individuals
(other than those referred to in seetzerns sub-
section 55.05 and 55.06 of this regulation) on or
before the 15th day of the fourth month of such
taxable year. If the reguirements prescribed in .
seetier subsection 55.01 of this regulation are
first met after the first day of the fourth month
but before the second day of the sixth month, the
declaration must be filed on or before the 15th
day of the sixth month. If the reguirements of

" subsection 55.01 are first met after the first day

of the sixth month but before seccond cay of the

ninth merth, the declearztion must Ze Ziled on or
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but less than nine months and the reguirements of

seetien subsection 55.01 of this regulation are

not met until after the first day of the fourth

month, ex the declaration may be filed on or

before the 15th day of the succeeding taxable

year.
(3) Short Year of More Than Nine Months. —- If,

however, the period for which the declaration is

filed is for nine months or more and such reguire-
ments are not met until after the first day of the
sixth month, the declaration may be filed on or
before the 15th day of the succeeding taxable

year.
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£ES-x3- 55.12. Declaration Made by Agent for Indivi-
dual Under Disaebility.
(a) 1In General. -- The declaration of estimated tax for

an individual who 1s unable to make a declaration by reason

of minority, disease, injury, or other disability may be

made and filed by his or her guardian, committee, fiduciary
or other person charged with care of the individual or his
property (other than a receiver in possession of only a part
of his property), or by his or her duly authorized agent

in accordance with subsection (b).

(b) Procedure.

(1) General. -- Whenever a declaration is made by a

dulv authorized agent, it must be accompanied by a

power of attorney (or copy thereof) authorizing

the acgent to represent his or her principal in

making, executing, or filing the declaration. A

copy of Federal Form 2848, when properily com-

pleted, is =sufficient.

(z) Tizsabled Spouse. -- Where one spouse 1is
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followed by the words Y e e Husband

(or Wife)," and by the signature of the signing

spouse in his or her own right, provided that a

dated statement signed by the spouse who is sign-

ing the declaration is attached to and made a part

of the declaration stating:

(A) The name of the declaration being filed,

(B) The taxable vear,

(C) The reason for the inabilitv of the

spouse who is incapacitated to sion the

declaration and

(D) That the spouse who is incapacitated

consented to the signing of the declaration.

Liability Taxpaver and Agent.

(1) The taxpayver and his or her agent, if any,

ere responsible for the declaration as filed and

incur liability for any penalties for erroneous,

false, or fraudulent declarations.

(2) 'Agent" defined. For purposes of this sec-
tion, the term "acent" ircludes cuarilan, com-

Llfe, ZICUCLETT OY gther Yarzon CiErged with
Ciry T the individual wnonoy oz Cocanl T LG8
fuly autiorized scent of e EXNLEVEL

il
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(d) Example. -- ¥, a calendar year taxpaver, leaves

for Europe on February 1, 1983, and expects tc return to

the United sometime 1in June. Since X will be out

of the country on April 15th, his or her declaration of

estimated tax for the 1983 taxable vear may be filed by

an authorized agent.
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Section 56. Payment of Estimated Tax.

56.01 General.
(a) The amount of estimated income tax due as shown on
a declaration of estimated income tax may be paid in install-
ments or, at the election of the taxpayer, may be paid in
full at the time of filing the declaration. If the esti-
mated income tax is paid in installments, the first payment

must accompany the declaration. Special rules regarding

payment of 1983 estimated taxes are provided in Section

56.09.
(b) In the case of a declaration of estimated income
tax for a calendar year, the initial payment date and the

subsequent installment payment dates are set forth in

the following table:

(SEE FOLLOWING PAGE FCR TABLE)
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Date of Filing Declaration Dates of Installment Payments

ta3 (1) On or before April 15th In four eqgual installments -
-one at time of filing declara-
tion (on or before April 15),
one on or before June 15, one
on or before September 15, and
one on or before January 15 of
the succeeding taxable year.

tk+ (2) After April 15 and be- In three equal installments -~

- bore June 5 16, if not one at time of filing declara-
regquired to be filed on tion (on or before June 15),

or before April 15 one on or before September 15,

and one on oY before January 15
of the succeeding taxable year.

te+  (2) After June 15 and be- In two egual installments -
fere September 25 16, if one at time of filing declara-
not reguired to be filed tion (one on or before Septem-
on or before June 15 ber 15), and the other on or
before January 15 of the suc- .
ceeding taxable year.

{83 (4) After September 15, if In full a2t time of filing de-
not recuired to be filed on claration.
or before September 15.

{e3 (¢) If & declaration is filed after the time

prescribéd in Section 55 of these regulations, or after

-
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had been %imely filed on or before its due date, determined

without regard to any extension of time. The remaining

installments shall be paid at the time and in the amounts in
which they would have been payable if the declaration had

been fzmeiy filed when originally due. Thus, for example, B

7.

who was required to file a declaration of estimated income

Tax on or before April 15, 1962 1984, files his declaration
for 2gé2 1984 én September 15, 1962 1984. In such case, at
the time of filing his declaration, B was delinguent in the
payment of two installments of his estimated income tax

for the taxable year of 2962 1984, three-fourths of the

estimated tax shown thereon must be paid. Special rules

epply for 1983 estimated tax. See Section 56.09.
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56.02. Estimated Income Tax Payments by Farmers. -

Special provisions are made with respect to the filing of
the declaration and the payments df the tax by an individual
whose estimated West Virginia adjusted gross income for the
taxable year 1s at least two-thirds from farming. (See
Section 55.05 of these regulations). The declaration of
such an individual may be filed on or before January 15th of
the succeeding taxable year, in lieu of the time prescriebed
for taxpeayers generally. Where such an individual makes a
declaration of estimated income tax after September 15th of
the teaxable year, the estimated income tax shall be paid in

full at the time of the filing of the declaration. L
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Sectiocn 56.03

56.03. Amendments of Declaration.

(a) In General. -~ If any amendment- o6f a amended decla~

ration of estimated tax is filed, the remaining install-

ments, 1f any, shall be ratably increased or decreased, as
the case may be, to reflect the increase or decrease in the
estimated income tax by reason of the amendment.

(b) 2mendment after 15th Day of 9th Month. -- If any

amendment 1s made by a calendar vear taxpayer after Sep~

tember 15th of the taxable yvear, any increase in the esti-
mated income tax by reason thereof shzll be paid in full at

that time. The amount of the last installment pavment due

on January 15th of the succeeding taxable vear is not to

be ratably increased. If the amendment shows a decrease

in the amount of estimated tax, the last installment pay-

ment may be reduced. If the difference between the declar-

ation of estimated tax and amended estimated tax liability

is greater than the January installment payment, a claim

‘for refund cannot be filed until the annual return for the

(c) Excepticen. -- The filing ¢f an amended declaraticn

by
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56.04. Short Taxable Yéars. -- In the case of a short
taxable year of an individual for whom a‘declaration.is
reguired to be filed, the estimated income tax may be paid
in equal installments, one at the time of filing the
declaration, one on or before the 15th day of the sixth
month of the taxable year and another on or before the
15th day of the ninth month of such year (unless the short
taxable year closed prior to such sixth or ninth month,
in which case the resgpective installment will be eliminated)
and cne on or before the 15th day of the first month of
the succeeding taxable year. For example, if the short

taxable year is the period of ten months from January 1,

1
42}

262 1983 to October 31, 2862 1983 and the declaration

is recguired to be filed on or before April 15, 22&2 1983,
the estimated income tax 1s payable in four equal install-
ments: one on the date of filing the declaration, and
cne ezch on June 15, September 15 and November 15, &&=
d1eEs . If, in such case, the declaration is reguired to

pe Ziled after Zpril 15th but on or befcore June 15, the

tzy will e pavsble 11 three egual instaellrents, one on
o CIE =S S Tne aqeclaratvicon, and LLe Sach oI
- e Tor 1B oand Noverper 15, 2882 1GEC

Fage L&
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56.05. Fiscal Year Taxpavers. -- In the case of indi-

viduals on a fiscal year basis, other than those referred
Lo 1n Sections 55.05 and 55.06 of regulation 55, the
declaration must be filed on or before the 15th day of
the fourth month of the taxable year. The provisions of
This section and of section 55 of these regulations shall
apply to a taxable year other than a calendar year by the

substitution of the corresponding fiscal year months for

the calendar year months referred to in this section.
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56.06. Installments Paid in Advance. -- At the election

of the taxpayer, any installment of the estimated income

tex may be paid prior to the date'prescribed for its payment.
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>6.07. Death of Taxpayer. -- In the case of a decedent,

bPayments of estimated income tax are not required subsequent

to the death. However, see sukseetisn Section 55.01¢e3(g)
relating to the making of an amended declaration by a surviving
spouse if a joint declaration had been made before the

death of the decedent. See also Section 56.03.
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56.08. Application of Installment Payments. -- The payment

of any installment of estimated income tax shall be considered

pavment on account of the
for which the declaration
the payments of estimated
the i1ncome tax return for

to be applied against the

income ﬁax for the taxable year
is made. The aggregate amount of
inccme tax should be entered upon
such taxable year as payments

tax shown on such return.
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56.09. Special Rule for 1983 Taxes.

(a)

Personal income tax taxpayers were given an

automatic extension of time from April 15, 1983 until

September 15, 1983 in which to file their declaration of

estimated tax for the 1983 calendar vear. Upon filing,

one-half of the estimated tax liability is due and pavyable;

I

Lthe second one-half of the liability is due and payable

Jenuary 15, 1984.

(b) Out-of-State Withholding. -~ With respectto

183 estimated tax only, withholding by neighboring states

will be treated as withholding for West Virginia tax purposes

for the sole purpose of determining whether interest and

additions to tax will apply to an under payment of 1983

West Virginia estimated tax. This treatment of withholding

by neighboring states in 1983 is being permited in order

to _avoid hardship on affected individuals during the

first year of the estimated tax program that might occur

1f cre-half of their West Virginia estimated tax was

reguired to be remitted on September 15, 1983. By

Toan e v o mmw R e - 1T - RS \ N
Jenunrv 1¢rs ) zil West Virginiae
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Section 56a. Interest and Additions to Tax.

56a.01. Applicability. The interest and additilons to tax

provisions of W. Va. Code §&§ 11—10717 and 11-10-18 are
applicable to underpayments of estimated personal income
tax. They will be applicable regardless of whether there 1is a
failure to pay the entire amount of any installment of
estimated tax on or before 1ts due date (See W. Va. Code
§ 11-21-56), of the amount of estimated tax (employver
withholding tax plus installment payments) paid during
the taxable year was less than eighty percent (80%) of
the tax due for the taxable year. Two exceptions to
this rule are as follows: .
(1) Where the amount of tax due with the
annual return is two hundred dollars ($200)
or less; and
(2) Wwhere the taxpayver gualifies under one of

the safety zones described in Section 56a.05.
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56a.02. How Underpayment of Estimated Tax Is Measured.

(a) In General. To see whether an individual's esti-
mated tax payments for the taxable year equal at least eighty
percent (80%) of his or her actual liability for the primary
tax, surtax and minimum tax imposed by W. Va. Code § 11-21-3,
the following procedure shall be applied. The term "estimated
tax payments includes both the amount of installment payments
remitted under-w. Va. Code § 11-21-56, and the amount taxes
withheld from wages under W. Va. Code § 11-21-73.

(1) Determine the sum of the individual's pri-
mary income tax shown on his or her return for the
taxable year (as reduced by the amount of allow-
able credits) plus his or her surtax and minimun
tax for the taxable year. If no annual return was
filed, take one hundred percent (100%) of the

- total tax determined to be due for the taxable

year.

(2) Take eightly percent (80%) of the above

amount.

(3) DTivicde the amount ¢of (2), a:zcve, by the
mamler oI tnstellments reguired Jor rhe voad
Generarsv, this will reguire dzviding by Zcur, zutl
moy Le tnree, two oI ons Zge fecticn 55.01 of
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these regulatiéns.

(4) For each installment as computed in (3),
above, find the excess, if any, cver the amount
actually paid or credited toward that installment
payment. (Add in any overpayments available from
a previous installment.) If there is no excess,
no further computation is necessary for that
instéllment.

(b) Any excess computed in (4), above, for any in-
stallment i1s the amount of underpayment of that installment.
If the actual payment made for the underpaid installment
does not meet at least one of the avasilable safety zone
tests, additions to tax must be paid in addition to interest
on the amount of that underpavment of estimated tax. See

(1) Section 56a.03 for Computing Interest.
(2) Section 56a.03 for Computing Additions
to Tax.

(3) Section 56a.05 feor Safety Zones.
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56a.03. Computing Interest.

(a) In General. Nonwaivable simple interest calculated
at the rate of eight percent (8%)'per year (3/4% per month)
shall be imposed for the number of days from the due date of
the installment payment to the earlier of:

(1) the fifteenth day of the fourth month after
the close of the taxable year, or

(2) .the date on which the tax or the underpayment
of the installment is paid. 2n overpayment of a
subsequent installment stops the running of the
interest to the extent that it wipes out the
previous underpavment. For this purpose, the
fifteenth day of the fourth moﬁth after the end of
the taxable year is taken as the day to which the
interest is computed even through that is a satur-
day, sunday or legal holiday.

(b) The due date of an installment is determined with

regard to any euthorized extension of time for paving the

instellment. 7Tf the amount to be remitted with the annuel
Levirn for the tzxsble vear is Two hundred 2ollare (S200)
: trois ST oLerssnT (205 o Le CLoTle TTTal
to D= lTe @nhitgl regTolri, LULONETIC = S
L ’ wine 18 Crsnied £0 TnaT ONLV o Tne arvuzl reTs
DeLEoLe be fileld See fection 55.07




ate Tax Department
5. Reg. 11-10
X

Section 56a.03(c¢)

(c) A payment that is not in excess of the amount due
for that installment period applies to 1it, and cannot be
used to credit an earlier period.

For example, a calendar year taxpayer receives
most of 1its income during the last six months of
the taxable year. He makes only a timely fourth
quarter installment payment on January 15th,
equai to 25% of 80% of i1ts ultimate tax liability
for the year. The taxpayer will not be deemed

to have underpaid the installment due for the
fourth quarter. However, interest and additions
will apply to the other installments.

(d) If an installment payment exceeds the amount due
for that installment, the excess i1s epplied to the amount
delinguent from any earlier installment period. The excess
1s epplied first to satisfy the delinquent tax for the
earliest installment period and then to interest and ad-

diticns to tax for that deficiency. Any excess is applied

to the nmext earliest installment period in the same fashion.
(v eMcess remeining after all delinguent nztallumsnis plus
Liihml 2 E421TLIng Lo taxm ere ©aTisIilol Ly Credluil Lo
SoUVuent instéllirents. ) If the next Lrrvol_omont Tevvaent
sxmoeeds The amount cdue, Lhe excess ©F LLILiarLy

“o “zx and then To Lnteresh -.nd adcitiong Tc
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tax. The cldest delinquency is satisfied first.

(e) A prior year's overpayment of tax can be credited
against the current year's estimated tax. Only if the annual
return for the preceding year and the declaration of estimated
tax for the current tax year are filed at the same time. If it
is_subsequently determined that the taxpayer was not entitled
to the amount of credit claimed on his or her annual return
for the preceding yéar, an amended return and an amended
declaration must be filed together.

(f) &pplication of Safety Zone. -- If one of the

safety zones applies to the under payment of estimated
tax, no interest will begin to accrue on the amount of the
underpayment until the day after the day the annual return
should have been filed (generally April 15th of the suc-
ceeding tax year) and the remaining amount of tax due

paid.

rry
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56a.04. Computing Additions to Tax.

{(a) General. 1In addition to_interest calculafed and
applied as provided in Section 565.03 of these regula-
tions, additions to tax shall be imposed as provided in this
Section.

(b) Additions to tax. The additions to tax provisions

of W. Va. Code § 11-10-18 apply to any underpayment of
estimated personal income tax, regardless of whether such
underpavyment i1s because of a failure to pay the entire
installment payment when due (determined with regard to any
autheorized extension of time), or because of under-esti-
mation, unless one of the safety zones apply. See Section
56a.05.

(1) Failure to timely file declaration of esti-

mated tax. In the case of failure to make and

file a declaration of estimated tax (or amended
declaration) on or before the date prescribed by
law, there shall be added to the amount of esti~

mated tax shown ¢n the declaraticn 5% of the

amcunt therecf 1f the failure 1z for mcre than 20
SELE T e oarn azditionas A LT X
Taction thereci Zuring ¢ Thaore 1Tz failure T
z trhe Jdeclarvatiaon g I ooT T
r.cr exceed 25% of the esTirzted Usxn liebiliiy. It
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is waivable by the Tax Commissioner where the
taxpayer shows that its failure to timely file the
declaration is due to réasonable cause and not due
to willful neglect. 1In the case of an amended
declaration, this penalty applies only to the net
amount of the additional estimated tax. The fol-
lowing examples illustrates application of this
penaity.

Example (l). X reports on a calendar year

basis. He failed to file his declaration of
1984 estimated tax that was due April 15,
1884. If that return had been filed, it
would have showed estimated tax of $20,000.
A penalty of 25% is imposed ($5,000) for the
failure to timely file the declaration of
estimated tax. This penalty is waivable if
the taxpayer presents cogent evidence that
his failure to timely file the declaration

was due Lo reasonable cause and not due to

r111ful neglect. This erample assumes that
Iogelely Zone 15 avallsble o orevent

e accruil oI interest nnd firlIons T

Ta

Exemple (2) A repcris on & caliendary vear

t
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$20,000.

tment

Section 56a.04(b)
basis. He timely obtains from the Tax
Commissioner an extension of time for filing
his declaration of.1984 estimated tax from
April 15, 1984 to June 15, 1%84. X does not
file his declaration until July 20, 1984.
The estimated tax shown on the declaration is
A penalty of 10% is imposed for
failure to file the declaration on June 15,
1984 (5% because the failure was for more
than one month plus 5% for the succeeding
month or fraction thereof during which the
failure continued). This penalty is waivable
1f the taxpayer presents cogent evidence that
his failure to timely file the declaration
(determined with regard to any authorized
extension of time) was due to reasonable
cause and not due to willful neglect. This
example assumes that no safety zone is availl-
zble to prevent the accrual of interest and

ndditicng to tax.

CMEmTie (2). XN ore O S S L R L = &
- - — = a e o S P B i o I T PONE
caslc Ze timely files Mls CSeo_onraLIion OF

- R, T oo —mmr am Toamoa-a G I oL s - 3
estimated 19ES Tax o Apyr e omkL 0 ATG
[ cc . L T
el tTts 2.JA cf the esTowated Tax. L AUCUEN
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20, 1984, X accepts an unanticipated offer
from a purchaser resulting in the sale of
some capital assets. X's declaration showed
estimated 1984 tax of $20,000. Capital

gain from the sale results in additional
taxes of $10,000. X was required to file an
amended declaration of 1984 estimated tax on
or before September 15, 1984, which he did
not do. X files his 1984 annual return on
April 15, 1985. A penalty egual to 25% of
the additional tax that should have been
shown on the amended declaration is imposed
for failure to file the amended declaration.
Because taxpayer's actual 1¢84 tax was
$30,000 and its declaretion showed $20,000 of
estimated tax the penalty assessed will be
25% of 54,000 or $1,000. The penalty com-
putation is ($30,000 x &0% = $24,000 -$20,000

= £,000 % 25% = $£1,000). This examzle asswres

that no safety zone ig availzable tc prevent
Tis sCCcrusl of Intersst 44 addliicnes o
te ¢
(2) Zatrure to timelv rev zn installzent of
estimaced tax. In the case of fezlure to cav ihe
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entire amount of any installment pavment of esti=-
mated tax, on or before its due date, thefe shall
be added to the amount due 0.5% thereof if the
failure is for one month or less plus an addi-
tional 0.5% for each month or fraction thereof
during which there was a failure to pay the in-
stallment or any part of the installment then due.
This addition to tax may not exceed 25% of the
installment payment that is delingquent. This
addition to tax is waivable by the Tax Commis-
sioner where the taxpayver shows that i1ts failure
to timely pay 1s due to reasonable cause and not
due to willful neglect.

(3) 2Application of paragraph (1) and (2). In

computing additions to tax, paragraph (1) applies
to any failure to file the declaration of esti-
mated tax. Paragraph (2) applies where:

() The declaration of estimated tax was

timely filed but the taxpayer fziled to

remit, in whole or in part., the amount cf the
calornent pavment which was Zue on the dete
wne feclavation was veguired TO De Ixled,
g SV Ui T . N
CEeETsrmined wiTooul Irepalrd o any €xTenlslon oI&

time for filing the declarstzcn. uniess &
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extension of time for paying the installment
was also granted.

({B) An extension df time for filing the
declaration of estimated tax is granted
without a concomitant extension of time for

remitting the installment payment due on the

day the declaration was originally due, e.g.,

15th day of fourth month of the tax year, and
any subsequent installment payments that
became due and are not timely remitted.

(C) 2Any subsequent installment payment is
not paid on or before its due date. The due
date of each installment payment is a sepa-
rate event.

(D) The taxpayer receives an extension of
time to file its declaration of estimated
tax, but does not obtain a concomitant ex-
tension of time for paying the first install-
ment payment and any subsequent installment

cayment that becomes due during the extensicn

i N P = - -
S0 [;J_L_ “EQ I0T a4l la [ S O e U S
N E LlJenCEeE o AnTenCTiornl ol YelEro oo orul=ss
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subsection 56a>05(d), which i1s due to negligence
or intentional disregard of rules and regulations,
(but without intent to defraud), there shall be
added to the amount of tax underestimated, (de-
termined after multiplying the actual tax lia-
bility for the taxable vear by 80%), divided by
the number of installment payments due 5% for each
month of the deficiency up to 25% of the de-

ficiency until it is paid.

i
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"Safety Zones'" Bar Imposition of Interest

and Additions to Tax for Underpavyment of

Estimated Tax.

(a) In General. --

Interest and additions to tax

will not be imposed for any underpayment of any install-

ment of estimated tax if, on or before the date prescribed

for payment of the installment (determined with regard

to any authorized extension of time for payment) the total

amount of all payments of estimated tax made equals or

exceeds the least of the amounts due under the following

"Safety Zones:!

(1) Safety Zone No.

~= The zmount cof '"tax

shown" on the previous year's West Virginia

personal income tax return,

vear began after December 31,

1f such preceding

1882, and was a

taxable year of twelve (12) months reduced by

the zmount of West Virginia withholding taxes

fer the current vear.

interest and additions

ments ¢f estimated tax

e oo 2T lezel e
TLVEe LEen reguired Cn
the ezTimated tax was

cn the crevious

Safety zone no. 1 avoids
to tax 1if the total payv-

. - - T P — 2 .=
mede v the inetzlimsent

- = -~ - ~
L = b — . PR — e
P - - _
natT IWE UL LD LD
e - — - = - . 3- - b
Ll\: LU et e z Laz S LD
o+ T e = e Tz )
WeET VISl iia persdhiad

e
[
3
M
~1
wn

L



. @3 Department
Leg. Reg. 11-10
Series NXI

Emended 1983

Section %6a2.05(a) .

income tax retﬁfn reduced by the amount of West
Virginia withholding taxgs for the current.year.
In applying safety zone no. 1 the following rules
apply:
(A)Y An individual that did not file a
West Virginia personal lncome tax return
for the preceding year cannot use safety
zone no. 1.
(B) A married couple that did not file a
joint West Virginia personal income tax
return for the preceding tax year cannot
use safety zone no. 1. .
(C) Safety zone no. 1 cannot be used when
the preceding tax year was a tax year that
began prior to January 1, 1983.
(D) The applicable tax credits are those
allowed on the annual return for the pre-
ceding tax year.
() If the annual return Ifcr the

:zr 1s not filed on or beicre the
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(2) Safety Zone No. 2. =-- The amount of tax

which would be due if computed based on tﬁe facts
and law applicable to the West Virginia personal
income tax return for the preceding year, but
using current year rates, personal exemptions

and credits. This safety zone avoids interest
and additions to tax if the total payments of
estimated tax already made by the installment
date are at least equal to an amount which would
have been required on that installment date if
the estimated tax was a tax based on the facts
shown on the previous year's return and the
previous year's law, but using current year rates,
personal exemptions and credits.

(A) Nonrecurring items of income and
deductions are not to be excluded.
(B) An individual that did not file a
West Virginia personal income tax return
for the preceding tax vear cannot use
safety zone no. 2.

(0 A marrieq couple uwrnat

WesT Virginle rersonal 1m0 s Law

iy

z zoint

return for the preceding Tex

use sefety zone no. 2.
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(b) Safety zone reguirements must be satisfied on
each installment date to avoid the impogiticon of interest
and additions to tax on an underpaYment of estimated tax
as of the installment date. For purposes of paragraph
(b), it is presumed that a taxpayer's West Virginia taxable
income 1is received in equal installments throughout the
texable year. The taxpayer bears the burden of proof to
establish that.the West Virginia taxable income was
received during the taxable year in some other manner.

(c) Return for the preceding taxable year.--The tTerm

“return for the preceding taxable year means the West Vir-
ginia personal income tax return required to be filed for
the taxable vear immediately preceding the current taxable
vear by W. Va. Code § 11-21-51. 1If an amended return was
filed for the preceding taxable year before the due date of
+he declaration of estimated tax for the current taxable
vear (determined with regard to any extension of time for
fiiling), then it constitutes the return for the preceding

“exeble vear, i1f 1t 1s a reasonable estimate of the amount

fil

of tax due for the current taxable year.

(d) “TazgcTs chown on the precedinc vear's return.' Tne
TS ehown on The preceding year's return Inciude:
(zZ; = net cperatinc loss decuctlicn prorerly

clezired con the preceding year & returin.
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(B) The facts shown on a West Virginia joint
personal income tax return for the preceding
taxable year where the individual no longer qua-
lifies to file a joint return.

(C) Tax credits claimed on the return for the
previous year even though allowable credits for
the current taxable year are reascnably expected
to be greater than or less than those allowed for
the preceding vyear.

Short tax vears.

(1) Interest and additions to tax for under-
payment of estimated tax apply equally to short

tax years where a declaration of estimated tax is
regquired to be filed.

(2z) Safety zones

(1) In computing the safety zones for short
taxable years, the estimated tax (whether
bzsed on that shown on the previous year's

return, based on the previous vear's facts

cr annualized curreni inceme) is reduced Ly
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be appliea to reduce the tax.

(B) If the preceding taxable year was a
short year, estimated tax for the current
year (for purposes of safety zone 2) will be
computed on an annual basis (income x 12 «+
number of months in the short year). The tax
will not be reduced because of the short
.year.

(C) 1If the tax rates for the year of under-
payment have changed f{rom the preceding vear,
the estimated tax must be computed using

current rates. .

Safety zones for "52-53 week!" vyears.

(1) 1If a taxpaver has a 52-53 week taxeble vear,
the rules on 52-53 week years are applied in
determining whether a taxable year was a year of
12 months, and in determining the commencement of
the 3-month period, or the 3- or S-month period,

-

or the &£- or £-month periocd, cr the ¢- or ll-month

reriod, whichever is applicable. If 2 2Z-53 week

vear Leging on December ZE€. Leol. eEmazTle Lno e

Tor The firet gix montThe in Ccorpuiing fzlsly oone

(3)Y, will be the faxable iucome fJo- Uhe Uariold

begirning on December 26, 1¢HZ znc i‘:';:';:_:'.:c_:, on .
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June 30, 1983. The reason is that the taxable
vear for a 52-53 week year is deemed to bégin on
January 1, 1983.
(2) If the end of any accounting period employed
by the corporation (e.g., any of either thirteen
4-week periods, or four 13-week periods) doesn't
correspond with the end of the applicable period
used in annualizing, the taxable income is de-
termined as follows:
(A) Determine the taxable income from the
beginning of the taxable year to the close of
the accounting period ending immediately
befere the end of the period used in an-
nualizing.
(B) Determine the taxable income from the be-
ginning of the taxable year to the close of the
accounting period which straddles the end of the
€, €, 9 or ll-month period.
(C) The difference in taxable inccme between that

in paracgraphs (&) and that in

Tre omner of Caye from e ¢
&CCa CIinig period to The end
ennuallizing end diviced ky ol

between the termination dates
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ing periods.

(D) The amount computed under paragraph (C) 1is
added to (or subtracted'from)paragraph (A) to
determine the taxable income for the period.

(3) Illustration: A 52-53 week year individual

has a taxable year beginning on December 26, 1982
and uses thirteen 4-week accounting periods in
deterﬁining taxable income. Taxable income from
December 26, 1982 to the close of the 4-week
period ending on June 11, 1983 is $200,000; to the
end of the 4-week accounting period ending on
July 9, 1%83 is S228,000. Taxable income for the
6-month period ending on June 30, 1983 is 5219,000

computed as follows:
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Taxable income for period ending before

June 30 $200,000
Taxable income for period stradding
June 30 228,000

Difference $ 28,000

Days from end of first accounting
period to June 30 19

Days from end of first accounting
eriod to end of second account-
ing period 28

18/28 of 528,000 $ 19,000

. Texeble income for period ending
. June 11 200,000

Taxable income for period ending
June 30 £219,000




tate Teax Department
Leg. Reg. 11-10
Series XXI

Fmended 1983

TEMPORARY
WEST VIRGINIA ADMINISTRATIVE REGULATIONS
STATE TAX DEPARTMENT
Chapter 11-10

Series XXI
(1983)

Subject: Personal Income Tax

INDEX
Section
Additions to Tax
Epplication to installment payments . . . . 56a.01
Automatic extension of time to file declaratlon . 55.07(b)
: Computation of additions . . . . . 56a.04 .
- Failure to timely file amended declaratlcn - . . 5Ba.04(b)(1l)
Failure to timely file declaration . . . . . . . 56a.04(b)(1)
Failure to timely pay installment . . . 56a.04(b)(2)
Intentional disregard of rules and legulatlons . 56a.04(b)(4)
Measurement of underpayment . . . . . . . . . . . 56a.02
Sefety zones as bar to . . . . . . . . . . . . . 56a.05
vhen return is amendment . . . . . . . . . . . . 55.09(cC)
when return is declaration . . . . . . . . . . . 55.09(c)
Authority for Regulations . . . . . . . . .« . . . . . 1.03
Citation of Regulations . . . . . . . .« . . . . . . . 1.06
chmputation of Estimated Tax . . . . . . .+ .« .« .« . .. £55.02(b)
Centents of Declaration of Estimated Tax . . . . . . . 55.02
TDeath o Tawxpaver
Joint declaretion prohibited Lo SELCE(Q)
Nevw recuirerent to fi je declaraticn of zeath ER.01(¢)
Leclearaticns of Zetimated Tax
Drendment of Zeclareticon 55.0€&(2)
Paynents of 55.085(b)
Time fcx flling 55 . 08 (c) .
Form fcor 55.C8(a)
Annual eturn &s Qeclalatlon 55.G7
55.0¢

Fage 84




State Tax Department
Leg. Reg. 11-10
Series XXI

Amended 1983

Agents, declarations made by.

Automatic extension of time for flllng

declarations

Interest

Additions to tax
Computation of estimated tax'
Contents of declaration

General .

Computation of tax

Use of prescribed form
Death of Spouse

Joint declarations; amendment
Death of Taxpayer

Requirement to file declaration of

estimated tax

Declaration Made by Agent

Individual under disability

Procedure for .

Liability of agent

Liability of taxpayer

"Agent!" defined
Declarations by Farmers

Farming defined

Fiscal vear taxpayers

Joint declaration
Declaration of Estimated Tax

In general . .

Examples

Exemption of spouse

Income of child

Partnerships

Estates and trusts

Death of taxpayer

Fiscal year taxpayers

Declaration for 52-53 week year

Estates and Trusts

' Declaration of estimated tax
"Estimated Tax" defined
Lremptlion of Spouse

Pdrmerc
Filing
Tirme for filing declerestions
utc at“c extension cf time
Joint declaration by fermers
:Lacgl vear Tarpavers

rmendrent of declaration
Declaration of estimzted tax

b

Y]

55.

55

55

55

55
55

55.

N LR LR O am (N
N tn own o oo oLn

(@]
n

OO D RO O ]
(”!"OU'ICUO‘-G‘-‘; 7

Section

12

.07 (a)
55.

07(b)

.07(b)
55.

02(b)

.02 -
55.

02(a)

.02(b)
.02(c)

04(4d)

.01(g)

12 (a)
.12(b)
.12(c¢)
.12(¢)
L12(¢)(2)
.06(a)
.06(a)
.06(Db)
.06{(c)

.01(a)
.01(b)
.01(¢)
.01(4d)
.01(e)
.01(1f)
-01(g)
.01(h)
.01(1)

.01 (L)
.03
.01 (c)
.06

T

SIS T

~
-
.
o
e e M et

QJUOr

5




Stete Tax Depaztment
Leg. Reg. 11-10
Series XXI

Amended 1983

-1

Fiscal Year Taxpavers
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Section 57. Extensions of time.

57.01. General.

(a) The tax commissioner may grant an extension of time for
filing any return or any document required to be filed under the
West Virginia Income Tax Act or for the payment of any tax due
under the Act. Except for taxpayers who are outside the United
States, no extension shall exceed six months.

(b) If a taxpayer feels that an extension of time is neces-
sary, he should not make his request for an extension of time to
the West Virgina Income Tax Division except in rare cases. In
order to obtain an extension of time to file a West Virginia
annual return, a taxpayer must only obtain an extension of time
from the District Director of the Internal Revenue Service.

(c) 1If the taxpayer obtains an extension of time federally,
he must make a notation on his West Virginia return of the date
to which the extension was issued and by what District Director's
office the extension was granted. Most West Virginia taxpayers
would obtain an extension from the District Director, Parkers-
burg, West Virginia. For example, a taxpayer needed an extension
fof 30 days. The taxpayer applied to the District Director for
the extension and it was granted. The taxpayer then has an
automatic extension with the State Income Tax Division and need
only note in a conspicuous manner on his West Viriginia return
that an extension was granted to May 15 by the District Director,

Parkersburg, West Virginia.
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(d) Should the District Director deny an extension request
and require the taxpayer to file hié return in a certain number
- of days, this should also be noted conspicuously on the return.

(e) West Virginia extensions of time. In rare cases, where
an extension of time is not needed federally, but is felt, by the
taxpayer, that it is needed for West Virginia income tax pur-
poses, a specific request should be made to the Income Tax
Division. This type of request will be considered and a prompt
reply made to the taxpayer. Generally, an extension of time to
file a return on an original application will be limited to a
period of time not in excess of sixty (60) days. Longer periods
of time will not be granted by the tax commissioner unless suffi-
cient need for such extended period is clearly shown. In no
event will an extension of time to file a West Virginia return be
granted in excess of six months for taxpayers within the United
States.

(1) If an additional extension of time is required by
a taxpayer, a copy of the last extension granted
to him must be attached to the new request in
every instance.

(f) Prescribed form of application for West Virginia exten-
sion. A taxpayer, who desires an extension of time for West
Virginia purposes but not for federal purposes, 1including an
estate, a trust or partnership, must make such request by a
written application setting forth all reasons and pertinent data

therefor. The application must be submitted in sufficilent time
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to enable the Income Tax Division to consider action on the

-

application before the regular due date of the return.

(g) Automatic extensions.

(1)

(2)

(3)

Although the due date for filing income tax return
is the 15th day of the fourth month following the
close of the taxable year, an automatic extension
of time for filing income tax returns will be
granted to taxpayers residing or traveling abroad.
The automatic extension is granted up to and
including the 15th day of the sixth month follow-
ing the close of the taxable year (June 15 for a
calendar year taxpayer).

For these automatic extensions of time, a state-
ment must be attached to the West Virginia return
showing that the taxpayer was residing or travel-
ing abroad outside the United States on the due
date (April 15, for calendar year taxpayers) of
the return, and he must pay interest at the rate
of six (6) percent per annum on the unpaid tax, if
any, from the original due date of the return
until paid.

The term "United States" does not include the
State of Alaska; therefore, a West Virginia tax-
payer residing or traveling in Alaska on the due
date of the return qualifies for the automatic

extension.
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(h) Members of the Armed Forces. A member of the Armed
Forces of the United States is requiééd to file his West Virginia
income tax return at the same time as prescribed for any other
taxpayer. However, if such a person is abroad or in Alaska on
the due date of his return, he is granted an automatic extension
of two months as stated in paragraph (3) above. Also, in the
case of a taxpayer serving in the Armed Forces of the United
States in an area designated by the President of the United
States as a "combat zone', at any time during the period desig-
nated by the President as the period of combatant activities 1in
such zone, or hospitalized outside the state as a result of
injuries received while serving in such area during such time,
the period of service in such area, plus the period of continuous
hospitalization outside the state attributable to such injuries,
and the next six months thereafter, shall be disregarded in
determining whether the taxpayer has filed his return within the

prescribed time.

57.02. Amount determined as deficiency.

(a) an extension of time for filing the return automati-
cally extends the time for payment of the tax. In addition, the
' Tax Commissioner may separately grant an extension up to eighteen
months for the payment of the tax, upon a written request from
the taxpayer setting forth complete information as to the reasons
for his inability to make payment of the tax due on his return.

If the taxpayer feels he cannot make payment of the tax due
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within the prescribed period of extension, he may make a request
for further extension to the tax ‘Eommissioner. Such further
extension may not exceed twelve months and may be granted only if
it 1is established to the satisfaction of the tax commissioner
that exceptional circumstances exist and that to require payment
within the time prescribed by the first extension would work an
undue hardship on the taxpayer.

(b) No extension for payment of taxes will be granted if
any part of the deficiency is due to a disregard of rules and
regulations or to fraud.

(c) Except where specifically provided otherwise, 1if the
time for payment of tax is extended, interest at the rate of six
per centum per annum from the original due date of the return
unti]l paid shall be added to such tax. The preceding sentence
also applies to the automatic extensions referred to in subsec~

tion (a)(3) of this regulation.

57.03. Claims in bankruptcy or receivership proceedings.

Extension of time for payment of any portion of a claim for tax
allowed in bankruptcy, receivership or similar proceedings, which
is. unpaid, may be granted subject to the same provisions and
limitations as in the case of a deficiency in such tax. See
subsection (b) of this regulation.

57.04. Furnishing of security. As a prerequisite to granting

an extension of time for payment of any tax or deficiency, the

tax commissioner may require the taxpayver to furnish a bond or
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other security. Such bond or other security shall be in an

-

amount not exceeding twice the amount for which the extension of

time for payment is granted.
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Section 58. Requirement concerning returns, notices, records and

-

statements.

58.01. General.

(a) Every person subject to tax under the West Virginia
Income Tax Act or for the collection of such tax, and any person
required to file a return of information with respect to income,
shall keep such permanent books of account or records as are
sufficient to establish the amount of gross income, deductions,
credits or other matters required to be shown by such person in
any return of such tax or information. The tax commissioner is
authorized to prescribe the content and form of returns and
statements and may require the inclusion in a return, document,
or statement of any information he deems necessary for the proper
enforcement of the West Virginia Personal Income Tax Act. For
purposes of this section the. word "person" includes but is not
limited to any individual, partnership, association or corpora-
tion, estate or trust.

(b) If no method of accounting has been regularly used by
ﬁhe taxpayer, or if the method used does not clearly reflect
ihéome, then the computation of taxable income is made under such
a method as, in the opinion of the tax commissioner, does clearly
reflect income.

(c) Bookkeeping entries of themselves are not conclusive of
the amount of income. The actual facts rather than the book
entries control. Also, entries on another individuals books are
not conclusive against a taxpayer.
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(d) Retention of records. The books or records required by
this section shall be kept at all times available for inspection
by authorized representatives of the tax commissioner.

(e) Farmers and wage earners. Individuals deriving gross
income from the business of farming, and individuals whose gross
income includes salaries, wages or similar compensation for
personal services rendered, are required with respect to such
income to keep such records (including duplicate copies of the
wage and tax deduction statements furnished by their employers)
as will enable the tax commissioner to determine the correct
amount of income subject to tax.

(f) Form of records. The records required in this regula-
tion shall be kept accurately, but no particular form is required
for keeping the records. Such methods of accounting shall be
used as will enable the tax commissioner to ascertain whether
liability for tax has been incurred, and, if so, the correctness
of the amounts required to be reported in any return of tax or
information.

(g) Employer's records.

(1) Every employer or withholding agent, as defined
for federal withholding tax purposes, required
under the West Virginia Income Tax Act to deduct
and withhold state income taxes upon the wages of
employees, and every person, firm, organization or

corporation required to file information returns
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Section 58.01(g)

as described below in subsection 58.03, shall keep
all records pertinent'to these taxes and informa-
tion reports available for examination and
inspection by the tax commissioner, or his
authorized representatives. Such records shall be
retained and preserved for a period of four years
following the close of the calendar year to which
they relate.

No particular form is prescribed for such records,
but the records shall include the amounts and
dates of all wage payments subject to West
Virginia income tax, the names, addresses and
occupations of employees receiving such payments,
the periods of their employment, the periods for
which they are paid by the employer while absent
due to sickness or personal injuries and the
amount and weekly rate of such payments, their
social security account numbers, their income tax
withholding exemption certificates, the employer's
identification number, records of monthly or
quarterly and annual withholding returns and
reports filed, and the dates and amounts of with-
holding tax payments made.

For nonresidents, performing services partly

within and partly without the state, a record of
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the allocation used for withholding purposes must
be kept. ]

(h) Notice by Tax Commissioner requiring returns, state=-
ments, or the keeping of records. The tax commissioner may
require any person, by notice served upon him, to make such
returns, render such statements, furnish such copies of federal
income tax returns and of federal audit determinations, or keep
such specific records as the tax commissioner may deem necessary
to verify whether or not such person is complying or has complied
with applicable provisions of the West Virginia Personal Income
Tax Act.

(i) Copies of returns, schedules and statements. Every
person whb is required in these regulations or by instructions
applicable to any form prescribed thereunder to keep a copy of
any return, schedule, statement or other document, shall keep
such copy as a part of his record.

(j) Place for keeping records. All records prescribed by
these regulations shall be kept, by the person required to Keep
thém at one or more convenient safe locations accessible to the

authorized representatives of the tax commissioner, and shall at

" all times be available for inspection by such representatives.

58.02. Partnerships.

(a) Every partnership having a resident partner or having
any income derived from West Virginia sources shall file a part-

nership return for the taxable year. The partnership shall file
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a return regardless of the amount of its income and regardless of
the taxable years of the partners. Such partnership return shall
set forth all items of income, gain, loss and deduction. The
return shall also set forth the names, addresses, social security
numbers, and amount of distributive shares of income deduction of
all partners, and such other information or schedules which the
tax commissioner may prescribe on income tax forms and instruc-
tions.

(b) Under certain prescribed circumstances, the Internal
Revenue Service does not require the execution and filing of a
federal partnership return of information. Where a federal
partnership return is not required for a taxable year, a West
Virginia partnership return is not required for such taxable

year.

58.03. Information at source. See section 72 of these regu-

lations.

58.04. Notice of qualification as receiver etc. Every re-

ceiver, trustee in bankruptcy, assignee for benefit of creditors,
or other like fiduciary required under the Internal Revenue Code
of” 1954 and its applicable regulations to give notice of his
qualification to act in such capacity shall give like written
notice to the State Tax Commissioner, Charleston, West Virginia

25305.
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58.05. Employers with nonresident employees working both with-

in and without the state. If an employer has nonresident indivi-

duals as employees and these individuals work both within and
without West Virginia, the employer is required to keep records
which clearly reflect the amount of income earned within West

Virginia and the number of days worked therein.
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Section 59. Report of change in federal taxable income.

-

59.01. General. 1If the amount of a taxpayer's federal taxable

income reported on his federal income tax return for any taxable
year is changed or corrected by the United States Internal
Revenue Service or other competent authority or as the result of
a renegotiation of a contract or subcontract with the United
States, the taxpayer shall report such change or correction in
federal taxable income within ninety days after the final deter-
mination of such change, correction, or renegotiation, or as
otherwise required by the tax commissioner, and shall concede the
accuracy of such determination or state wherein it is erroneous.
When making such report, the taxpayer shall disclose to the tax
commissioner the full particulars of such federal tax change or
correction,

59.02. Any taxpayer who files an amended federal income tax
return must also file within ninety days thereafter an amended
West Virginia income tax return, and shall in addition provide

the tax commissioner such further information as he may require.
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Section 60. Change of election.

-

60.01. General. Unless otherwise provided herein, any change
of election made by a taxpayer for federal income tax purposes
pursuant to the provisions of the Internal Revenue Code and its
applicable regulations, which increases or decreases his federal
taxable income for a taxable year, must be made similarly for
West Virginia income tax purposes, except to the extent that such
federal provisions are inconsistent with the West Virginia
Personal Income Tax Act. A taxpayer making such a change of
election for federal income tax purposes shall file an amended
West Virginia return within ninety days thereafter. Any change
of election shall be subject to the approval of the tax commis-
sioner and, for this purpose, he may require such information,
records or evidence that he deems necessary and may attach such
conditions or limitations to his approval of such a change of
election as he may consider advisable.

60.02. Husband and wife.

(a) Change from separate to joint return.

(1) A husband and wife can file separate West Virginia
returns, and then after the time for filing
returns (April 15th, for calendar year taxpayers)
has passed they may elect to file a joint West
Virginia return. This election may be made within
three years after the date the original return was

first due, without regard to any extension of
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(2)

Section 60.02(b)

time. However, this election to change from
separate to joint may'be made only if the taxpayer
has made the same election federally. See section
11 of these regulations.

If a husband and wife determine their federal
taxable income on a joint federal return, they may
elect to determine their West Virginia taxable
income on a joint West Virginia return. If the
taxpayers elect to change from a joint return to
separate returns federally, within the prescribed
time period, the taxpayers must also make the same
election for West Virginia purposes. See section
11 of these regulations. An election to file a
joint West Virginia return is binding and may not
be changed after the due date of the original West
Virginia return. A different election may be made

each year.

Husband and wife with different resident status. Sec-

tions 11 and 31 of these regulations provide that, where either

husband or wife is a resident and the other is a nonresident,

h they shall file separate returns unless they were otherwise

entitled to file a joint federal return and both elect to file a

joint West Virginia return for the taxable year as if both were

residents.

A husband and wife may elect to file a joint West

Virginia return only if one spouse was a resident for the entire
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taxable year and the other spouse was a nonresident for the
entire taxable year. If they exerci;e such election they will be
permitted to change their original election to file separate
state returns and to make, instead, a joint return as if both
were residents in accordance with section (1) above, provided
that the tax due on such joint return is paid in full at the time
it is filed.

(c) Approval for change of election. Elections to make the
changes as hereinbefore described and to file amended returns
shall be subject to the tax commissioner's approval and discre-
tion. No amended return filed with the tax commissioner shall be
valid unless the amount of tax due on such amended return is or
has been paid in full at the time of the filing of the amended

return.

60.03. Use of standard or itemized deduction. Where the tax-

able income of an individual taxpayer is determined by itemizing
deductions from his federal adjusted gross income, he may elect
to deduct the West Virginia itemized deduction in lieu of the
West Virginia standard deduction. Such election may be changed
iﬁ.accordance with section 60.01 above.

60.04. Penalties and interest. The filing or acceptance of an

amended return pursuant to this regulation shall not prevent the
assessment of any penalty, additions to tax or interest to which
the taxpayer may be subject prior to the filing of such amended

return, except that the amount thereof shall be computed upon the
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amount of tax due after giving effect to any change of election

-

made in such amended return.
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Section 71.01
PART V. WITHHOLDING OF TAX

Section 71. Requirements of withholding tax from wages.

71.01. General. Every employer maintaining an office or
transacting business within West Virginia and making payment of
any wages taxable under the West Virginia Income Tax Act to a
resident or nonresident individual shall deduct and withhold from
such wages for each payroll period such amount of tax as will
result in withholding from the employee's wages during each
calendar year an amount substantially equivalent to the tax
reasonably estimated to be due as the result of the inclusion in
the employee's West Virginia adjusted gross income of his wages
received during such calendar year. For this purpose, the provi-

sions of the Federal Internal Revenue Code and its applicable

regulations, with respect to deducting and withholding of federal
income tax by employers from wages, including the meaning of the
various federal terms (such as "employer', "employee", '"wages',
"payroll period", "withholding exemptions") shall apply for West
Virginia income tax purposes except as otherwise specifically
prévided herein or where such federal rules and definitions are
clearly inconsistent with and inapplicable to the provisions of
this part.
(a) Employer.
(1) The term employer means any person for whom an

individual performs or performed any service, of
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(2)
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Section 71.01(b)

whatever nature, as the employee of such person.
An employer may be an'individual, a corporation, a
partnership, a trust, an estate, a joint-stock
company, an association, or a syndicate, group,
pool, joint venture, or other unincorporated
organization, group or entity. A trust or estate,
rather than the fiduciary acting on behalf of the
trust or estate, is generally the employer.

The term employer embraces not only individuals
and organizations engaged in trade or business,
but organizations exempt from income tax; such as,
charitable organizations and educational institu-
tions.

The term employer shall also mean any person Or
organization qualifying as an employer for federal
income tax withholding purposes and maintaining an
office or transacting business within West
Virginia, whether or not a paying agency is main-

tained within this state.

(b) Wages. Payments which are considered wages for federal

" income tax withholding purposes are also considered wages for

purposes of West Virginia income tax withholding. However, the

term wages in respect to withholding for West Virginia income tax

shall not include:
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(1) payments made to members of the Armed Forces of
the United States, in;luding Reserve and National
Guard components, and

(2) payments made to seamen who are members of the
crew on a vessel engaged in foreign, coastwise,
intercoastal, interstate or noncontiguous trade.

(c) Employer relieved from withholding.

(1) A determination by the Internal Revenue Service
which relieves an employer from withholding
responsibility with respect to payments to an
employee shall also apply for West Virginia income
tax withholding purposes; however, the employer
who is granted such relief by the Internal Revenue
Service must notify and provide the tax commis-
sioner with - all ©particulars concerning the
granting of such relief by the Internal Revenue
Service.

(2) Where an employer is required to reinstate with-

'holding of federal income tax with respect to an
employee, such reinstatement is equally applicable
for West Virginia withholding purposes.

71.02. Withholding exemptions.

(2a) An employee shall be entitled to the same number of
West Virginia withholding exemptions as the number of withholding
exemptions to which he is entitled for federal income tax with-

holding purposes.
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(b) Notwithstanding +the foregoing, in determining the
proper tax to be deducted and withheld from an employee's wages,
~ the employer shall allow the number of exemptions claimed by the
employee on his withholding exemption certificate. However,
since the number of exemptions for federal and West Virginia
income withholding purposes is generally the same, the employer
may accept the federal form W-4 filed by the employee, unless
such employee elects to file a West Virginia withholding exemp-
tion certificate. Once filed with the employer, a withholding
exemption certificate will remain in effect until an amended
certificate is furnished.

The "withholding exemptions", in general, correspond with
the exemptions to be allowed the employee in computing his income
tax on his West Virginia annual return. The employer is not
required to determine whether the employee has claimed the cor-
rect number of exemptions. However, if it is believed that the
employee has claimed an excessive number of exemptions, the West
Virginia Income Tax Division should be so advised.

| (c) The amount of each West Virginia exemption shall be six
hundred dollars whether the individual is a resident or a non-
" resident.

71.03. Exemption for certain nonresidents.

(a) Normally every employer maintaining an office or trans-
acting business in this state and making payment of wages taxable

in West Virginia shall withhold from such wages in accordance
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with the state tax commissioner's regulations. Certain nonresi-
dents of this state whose income frém salaries and wages earned
in this state would otherwise be subject to withholding are
excepted from this requirement. If such employees are residents
of another state of the United States having an income tax law,
the credit provisions of which result in its residents being
allowed a credit against the West Virginia tax sufficient to
offset all taxes required to be withheld, the employer of such
employee 1s relieved from the wihholding requirements of the West
Virginia Personal Income Tax Act in accordance with the following
paragraph.

(b) Employers of resident individuals of Maryland and
Virginia who are nonresident employees of West Virginia firms,
need not withhold from wages and salaries of said individuals,
even though such nonresident employees are required to file
annual returns for the taxable year with this state. The pre-
ceding sentence shall apply only if the nonresident employee
properly executes and files a West Virginia exemption certificate
with his employer.

71.04. Wages paid to a nonresident.

(a) General.
(1) An employer shall deduct and withhold on all wages
paid to a nonresident employee for services per-
formed in West Virginia. For an exception, see

the preceding subsection 71.03 of this regulation.
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If such services are performed entirely within
West Virginia, the employer shall withhold the tax
from all wages paid to such employee.

The compensation paid to a nonresident employee
for services rendered entirely without the state
is not considered West Virginia wages and there-
fore is not subject to West Virginia withholding,

whether payment is made from within or without the

state.

(b) Wages of a nonresident for services performed partly

within and partly without the State.

(1)

(2)

If a nonresident employee performs services for
his employer partly within and partly without West
Virginia, the employer may require him to execute
an employee's certificate of nonresidence for the
purposes indicated below.

The employer may withhold on the basis of the
apportionment shown by the nonresident employee on
the above certificate but must nevertheless make
necessary adjustments during the year so that the
proper amount of tax 1is withheld from the
employee's wages. For the purpose of making these
adjustments, the proportion of renumeration which
is paid for services rendered within West Virginia

is determined as follows:
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(A)

(B)

Section 71.04(b)

If the services are rendered by a traveling
salesman, agent or other employee whose
compensation on the basis of commissions
depends directly on the volume of business
transacted by him, the amount attributable to
services 1n West Virginia is that proportion
of the compensation received which the volume
of business transacted by the employee within
the State of West Virginia bears to the
volume of business transacted by him both
within and without the State of West
Virginia.

With respect to all other employees, the
amount of wages attributable to services
within West Virginia is that proportion of
the total compensation which the total number
of working days employed within West Virginia
bears to the total number of working days
employed Dboth within and without West
Virginia, exclusive of nonworking days, such
as Saturdays, Sundays, holidays, and days of
absence because of illness, personal injury,

vacation or leave with or without pay.

The portion of wages allocable to West Virginia

may be determined by the employer on the basis of
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Section 71.04(b)

the preceding year's experience, except that the
employer shall make' any necessary adjustments
during the year to insure that the required tax is
withheld for the current year. If the employee
reasonably expects that the preceding year's
experience will not be applicable to the current
year, he may furnish to his employer a statement
estimating the proportion of his wages allocable
to West Virginia, or the employer himself may make
such estimate and may then withhold on the basis
thereof; in either case, however, the employer is
required to make the necessary adjustments during
the year so that the proper amount is withheld
from the employee's salary for the current year.

Where a nonresident employee will work only a
short period of time within West Virginia and it
is reasonably expected that the total wages of
such nonresident employee for services rendered
within West Virginia will not exceed his personal
exemptions, the employer need mnot withhold or
deduct any amount from his wages until the aggre-
gate amount paid to him exceeds his exemptions.

An employer is required to withhold on all wages
paid to a nonresident who works partly within and

partly without West Virginia unless there is filed
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Section 71.05

with him the statement referred to above or unless
the employer maintains adequate current records to
determine accurately the amount of wages from West
Virginia sources. As to maintaining records, see
section 58.05 of these regulations. The mere
filing of such form does not, however, relieve the
employer from the duty of withholding the proper
amount of tax from wages paid to an employee. The
form is to be retained by the employer but is to
be available for inspection by representatives of
the tax commissioner.

71.05. Wages paid to a resident. Wages paid to a resident of

West Virginia are fully subject to withholding even though some
or all of the services may have been rendered without West
Virginia, for a resident's wages are taxable under the West
Virginia Income Tax Act regardless of where earned.

71.06. Determining tax to be withheld. The West Virginia

income tax to be withheld by an employer must be determined in

accordance with one of the following income tax withholding

methods:
Method I Wage Bracket Method
Method I1 Percentage Method
Method III Computer Method

In cases of special situations, an employer may apply to the tax
commissioner for permission to use another method. The methods
set out above are obtainable in booklet form and may be obtained

by requesting same from the Income Tax Division.
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Section 72.01

Section 72. Information statement for emplovees.

72.01. General. Every employer required to deduct and
withhold tax under the West Virginia Income Tax Act from the
wages of an employee shall furnish to each such employee on or
before February 15 of the year succeeding the taxable year a West
Virginia withholding tax statement. If such individual's employ-
ment is terminated before the close of the taxable year, the
employer 1is required to furnish such employee a West Virginia
withholding statement on the date of the last payment of wages to
such employee.

72.02. Information required on withholding statement. The

West Virginia withholding tax statement must contain the follow-
ing information:

(2) The employer's name, address, and identification
number.

(b) The employee's name, complete address and social secur-
ity account number.

(c) The employee's total West Virginia wages before payroll
deductions, i.e., all wages paid residents, or all wages earned
in West Virginia by nonresidents.

(d) The total amount of West Virginia income tax withheld,
if any, from the employee's wages.

(e) The employee's total wages for federal tax purposes, if
different from wages for West Virginia tax purposes.

(f) The total amount of federal income tax withheld, if

any, from the employee's wages.

e
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Section 73.01

Section 73. Credit for tax withheld.

-

73.01. General. The West Virginia income tax deducted and

withheld from an individual's wages in any calendar year shall be
allowed as a credit against the West Virginia income tax imposed
on such individual. If the tax has actually been withheld by the
employer, such credit shall be allowed to the person from whose
wages the tax was withheld, even though such tax has not been
paid over to the tax commissioner. However, the taxpayer will
not be granted credit for West Virginia income taxes withheld
from wages unless the taxpayer attaches a withholding tax state=-
ment to his annual return to substantiate such claimed credit.

73.02. Year of credit. The tax withheld during any calendar

year shall be allowed as a credit in accordance with the above
paragraph against the tax imposed for the taxable year which
begins in such calendar year. Since most employees file returns
on the calendar year basis, they receive credit for the tax
withheld during their entire reporting year. However, in the
case of a taxpayer who files his returns on a fiscal year basis
and who is required to include in a return for such fiscal year
thé income from wages received during such fiscal year (cash
basis taxpayer), credit must be claimed for the entire tax with-
held in the calendar year during which such fiscal year began.
This is true even though the withholding tax statement furnished
by the employer shows wages paid and tax withheld for the calen-

dar year.
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|
Example: A files on a fiscal year basis beginning
June 1, 1962, and ending M;y 31, 1963, The full amount
of tax withheld during the calendar year 1962 must be
claimed as a credit on such fiscal year return and it
may not be prorated to reflect the portion withheld
from June 1 to December 31, 1962. The withholding tax
statement for 1962 must be attached to the return filed

for such fiscal year ending May 31, 1963.
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Section 74.01

Section 74. Employer's return and payment of withheld taxes.

74.01. General. Every employer required to deduct and with-
hold West Virginia income tax shall, on or before the last day of
the month following the close of each calendar quarter, file with
the Income Tax Division, State Tax Commissioner, Charleston, West
Virginia 25305, an employer's return of personal income tax
withheld and remit with such return the full amount of taxes
withheld during such calendar quarter. The due dates of the four

quarterly returns are as follows:

Period Due Date
January 1 to March 31 April 30
April 1 to June 30 " July 31
July 1 to September 30 October 31
October 1 to December 31 January 31

Returns and payments must be made quarterly as stated above.
Once a quarterly return is required to be filed, an employer must
continue to file quarterly returns thereafter until he has per=~
manently ceased to pay wages under his current identification
number. For exceptions to the preceding sentence, see sub-
seetions (a) and (b) below. Accordingly, such quarterly returns
are required to be filed even though, in a specific quarter, no
wages are paid or tax withheld. On such returns, the employer
should state the reason why no West Virginia income tax was

withheld on the qguarterly return.
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Section 74.01(a)

(a) Annual returns. Where the aggregate amount of West
Virginia income tax withheld by the'employer is less than $25.00
in a calendar quarter and the total amount can reasonably be
expected to be less than $100.00 for the entire calendar year,
the employer may be granted permission to file his withholding
returns annually instead of quarterly. However, an employer may
not withhold on an annual basis unless he has obtained permission
to do so from the Income Tax Division.

(b) Monthly returns.

(1) If in the discretion of the tax commissioner it is
deemed advisable, monthly payments may be required
to be made to the tax commissioner, or to a desig-
nated depository, by employers withholding amounts
in excess of $100.00 in any month.

(2) If an employer's withholding account is delin=-
guent, he may be required to withhold on a monthly
basis at the discretion of the tax commissioner.

(c) Correcting mistakes.

(1) Any mistakes in withholding shall be corrected in
the same manner as provided for federal with-
holding tax purposes. However, if a mistake in
income tax withholding cannot be adjusted on a
return for a subsequent return period of the same
calendar year, the Income Tax Division must be

consulted as to the proper method of correction.

oo
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Section 74.01(d)

Where an overpayment results solely from computa-
tion errors made by an employer in the preparation
of the return or remittance, such employer may

apply for a refund of such overpayment.

(d) Annual reconciliation of tax withheld.

(1)

(2)

The annual reconciliation of West Virginia income
tax withheld must be submitted by the employer on
or before February 28 following the close of the
calendar year, together with the Income Tax Divi-
sion's copies of all withholding tax statements
for the year. These forms must be accompanied by
a list, preferably in the form of an adding
machine tape or accounting machine listing of the
amounts of income tax withheld. These forms are
to be submitted separately from the employer's
quarterly return.

Where the number of withholding statements is
substantial, they may be forwarded to the Income
Tax Division in packages of convenient size. When
this procedure is followed, the packages should be
identified with the name and account number of the
employer and consecutively numbered and the annual
reconciliation placed in package number one. The
number of packages should be indicated on the

annual reconciliation.
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Section 74.01(e)
®
(3) 1f an employer's total payroll consists of a

number of separate eséablishments, the withholding
statements may be assembled accordingly and a
separate list submitted for each establishment.
In such case, a summary list should be submitted,
the total of which must agree with the correspond-
ing entry made on the annual reconciliation.

(e) Termination of business. If an employer permanently
discontinues or sells his business or permanently ceases to pay
wages under his current identification number, withholding re-
turns shall be filed simultaneously with or within 30 days after
the filing of the final guarterly return and shall be accompanied .
by the adding machine tape or accounting machine listing referred
to above. Such last return must be marked "Final Return".

(f) Use of pre-addressed forms. If pre-addressed forms are
mailed to the employer by the Income Tax Division for use in
filing the employer's withholding returns, such pre-addressed
forms shall be used by the employer in filing these reports.
Wwhere use of such forms is impracticable, the employer must
exercise extreme care to show the employer's name and identifi-
' cation number exactly as such appear on previously filed returns.
(g) West Virginia employer's identification number.

(1) Each employer will be identified by a West

Virginia employer's identification number. This

identification number will be the same as the .
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Section 71.01(g)

federal identification number in every case where
the employer has beeﬁ assigned such a number by
the District Director of Internal Revenue.

In any instance where an employer has not been
assigned an identification number for federal
purposes and is not required to obtain such a
federal number, the employer must notify the
Income Tax Division which will assign a West
Virginia number for his use. If an employer has
been assigned an identification number by the
Income Tax Division and later obtains a federal
number, he must notify the Income Tax Divigion of
the federal number and he will be notified to
discontinue using the West Virginia identification
number.

Each employer must have only one identification
number. If an employer has been assigned more
than one federal number and has not been advised
which one to use, he should notify the District
Director of Internal Revenue of the numbers he
has, the name and address to which each number was
assigned and the address of his principal place of
business. The District Director will then advise

him which number to use.
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(4) An employer who has acquired the business of
another employer mus£ not use any identification
number assigned to the original employer, but must
obtain a new identification number in accordance
with this regulation.

74.02. Deposit in trust for tax commissioner.

(a) Wwhenever any employer fails to collect, truthfully
account for, pay over the tax, or make returns of the tax as
required by the West Virginia Income Tax Act, the tax commis-
sioner may serve a notice requiring such employer to collect the
taxes which become collectible after service of such notice, to
deposit such taxes within the time specified in such notice in a
bank approved by the tax commissioner, in a separate account in
trust for and payable to the tax commissioner, and to keep the
amount of such tax in such account until payment over to the tax
commissioner. Such notice shall remain in effect until a notice
of cancellation is served by the tax commissioner. Any employer,
who, after service of such notice by the tax commissioner, fails
to comply with the instructions contained therein shall be liable
for criminal and c¢ivil penalties.

(b) In lieu of the requirement referred to in the preceding
paragraph to deposit the taxes on a separate bank account and
trust for and payable to the tax commissioner, the notice may
require the employer to remit such taxes to a designated officer

or employee of the State Tax Commissioner.
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Section 75. Employer's liability for withheld taxes.

75.01. Every employer required to deduct and withhold West
Virginia income tax from wages of an employee is liable for the
payment of such tax, whether or not it is collected from the
employee by the employer.

(a) 1If, for example, the employer deducts less than the
correct amount of tax, or if he fails to deduct any part of the
tax, he 1is nevertheless liable for the correct amount of tax.
See, however, section 76. The employer is relieved of liability
to any other person for the amount of any such tax withheld and
paid over to the tax commissioner, and no employee shall have any
right of action against his employer in respect to any monies
deducted and withheld from his wages and paid over to the tax
commissioner in compliance or in intended compliance with the
West Virginia Income Tax Act.

(b) Any amount of tax withheld shall, with respect to the
recipient of the wages, be deemed to have been paid by him and
shall, in the hands of the employer or withholding agent, consti-
tute a special fund in trust for the tax commissioner.

(¢) All the provisions of sections 80 through 93 of the
West Virginia Income Tax Act, relating to assessment and collec-
tion of taxes, and to penalties, additions to tax, interest and
crimes in respect thereto, shall apply to every employer required

to withhold West Virginia Income Tax.
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Section 76.01

Section 76. Emplover's failure to withhold.

76.01. General. If an employer fails to deduct and withhold
tax as required, and thereafter the income tax against which such
tax may be credited is paid by the employee, the tax required to
be deducted and withheld shall not be collected from the
employer. However, the preceding sentence shall not relieve the
employer from any liability for any penalties, interest, addi-
tions to tax, or crimes otherwise applicable in respect of such
failure to deduct and withhold.

76.02. Example: An employer fails to deduct and withhold West
Virginia income tax from an employee's wages (on whose wages he
1s required to withhold). Thereafter, the employee files his
West Virginia Personal Income Tax Return and pays the income tax
shown on the return to be due. Since the tax was paid by the
employee, the Income Tax Division is precluded from collecting
the tax which the employer should have withheld from the
employee; however, the payment of the tax by the employee does
not relieve the employer from penalties, interest, additions to

tax and crimes in respect to his failure to withhold.
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