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THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR
THEIR REVIEW.
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2. Explanation of above estimates:

This rule should have no cost as it does not envision any expenditures by
the State.

3. Objectives of these rules:

This rule is necessary to provide necessary guidance to taxpayers relative
to the impesition of the personal income tax.




DATE: JUNE 23, 1989
TO: LEGTSIATIVE RULE-MAKING COMMITTEE FILED
FROM: STATE TAX DEPARTMENT on JUN 23 PR
EMERGENGY RULE TITLE:  PERSONAL INCOME TAX

June 23, 198%

1. Date of filing:_

2. Statutery authority for promulgating the emergency rule:

W. Va. Code §§ 11-10-5 and 29A-3-15

3. Date of filing of proposed legislative rule: June 23, 1289

4. Does the emergency rule adopt new language or does it amend or rapeal a
current legislative rule?

Yes., This rule repeals and reepacts 110 C.S.R. 21, the rule governing

personal income tax.

5. Has the same of similar emergency rule previously been filed and expired?
Neo o
£. State, with particularity, those facts and circumstances which make the

emergency rule necessary for the immediate preservation of public peace,
health, safety or welfare.

Nene

7. If the emergency rule was promulgated in order to comply with a time limit
established by the Code or federal statute or regulation, cite the Code
provision, federal statute or regulation and time limit established

therein.
N/& - <

8, State, with particularity, those facts and circumstances which make the
emergency rule necessary to prevent substantial harm to the public
interest.

With the exception of Sectioms 110-21-55 and 56, the current personal

income tax rule, 110 G.8.R. 21, is the same as the rule filed in 1964.

While there have been chanmges in the perscnal income tax statutes since

1964, the changes which occurred 4in the 1987 and 1988 legislative sessions




BRRIEF SUMMARY OF PROPOSED RULE

PERSONAL INCOME TAX

The current regulaticns governing the personal income <tax
are repealed and reenacted by this emergency legislative
regulation. These emergency legislative regulations incorporate
the many changes in the referenced. tax which were enacted by the
legislature in the 1987, 1988 and 1989 regular or special
sessicns. ’ '
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were so substantial as to reguire a completely new rule. Because it is

reliance on the current rule would result in erroneous tax lisbilities and

the imposition of penalties on taxpavers, the new rule is pnecessarv to

protect and preserve the public welfare and prevent substantial harm to the

public interest.
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EMERGENCY
WEST VIRGINIA LEGISLATIVE REGULATIONS
STATE TAX DEPARTMENT
TITLE 110
SERIES 21
1988

Filed: November 30, 1988

§ 110-21-1. General.

1.1 Type ©Cf Regulation.-These . regulaticons are emergency
legislative regulations as deflned 1QH,West Virginia Code
§8 29A-1-1(4) and 2%A-3-15. '

1.2 Scops.-These emergency legislative regulations explain
and clarify the West Virginia Personal Income Tax Act as stated

in West Virginia Code § 11-21-1 =2t =edg. These emergency
legislative regulaticons govein taxabTe periods beginning on or
after January 1, 1988 and become effective immediately upon
filing. Fof“taxable"periods baginning on or after January 1,

1888, these eéendrgency legislative regulations repeal the Personal
Income Tax Regulations, 110 C.S.R. 21, which were £filed May 15,
1985 and effective June 14, 1S85.

1.3 Autheority.-These emergency leglslative regulaticns are
issued under the authority of West Virginia Code § 29A-3-15 and
West Virginia Code § 11-21-1 £ seqg. o )

1.4 Filing Date.-These emergency legislative regulations
were filed in the State Reglster on MNovember 3C, 1988. A public
comment “period commenced on November 30, 1988 and terminated at
5:00 p.m. on December 3C, 1988. Theszse emergency legislative
recgulations were refiled .in the State Register on Meay—22, 1989. .

SUAEDS

1.5 Citation.-These emexgency legislative regulafions may

be cited as 110 .C.S.R. 21, § (1e88).

PART 1I. iN GENERAL.

§ 110-21-2. = Legislative Findings,

2.1 It is the. intent ¢f the Legislature that this State for
purpcses o¢f its perscnal income tax adopt the provisions of the
laws of the United States relating to the determination of income
for . federal income tax purposes in order to simplify preparation
of State income taxr returns by taxpayers,. to improve enforcement
of the State income tax through use of information obtained from

federal incomé tax #TGdits and te aid in the 1nperpretatlon of ths
State tax law through use o;;fedpral_de1c1al and administratiwve

}-3
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determinations and precedents. Tc facilitate this intent, the
West Virginia Perscnal Incomé Tax Act as set | forth under West
Virginid Code § 11-21-1 et sed. shall be conSprued to accomplish
the foregoing purposes. N .

§ 110-21-3. Imposition Of Tax; Minimum Tax; Persons Subject To
Tax. . . . e

3.1 Imposiktion COf Tax.

3.1.1 . Primary Tax.-The West Virginia Perscnal
Tncome Tax Act, Article 21, Chapter 11 of the West Virginia Code,
imposes a. personal incomé tax on thé West Virginia taxable income
of every individual, estate . and 'trust in acceordance with the
rates set forth therein.

3.1.2. Minimum Tax.-In addition to the primary tax,
there is imposed, pursuant to West Virginia Code § 11-21-3(a)(3),
a2 minmimum +tax. Thisg .minimum tax is the excess, i1f any, by which

an amount equal to twenty-five percent (25%) of any federal
minimum +tax or .alternative minimum tax for the taxable year
exceeds the sum of the primary tax imposed for the taxable year.

2.1.2.1.. In determining the amocunt of .the West
Virginiz minimum tax, taxpayers whose federal base income, £for
purpcses of <omputing any federal minimum tax o —alternative
minimum tax, includes. items of income which the states are
prohibited under federal law from taxring or items of income
gspecifically exempt from personal'ircome taxation by the West
Virginia Code must subtract such items of inccme from tTheir
federal base “income and recompute their federal minimum tax
before calculating the amount of West Virginia minimum tax.
3.2 Partners And Partnerships.-A partnership is not subject
o the persgconal inceme tax, although individuals carrying on
business as partners are liable for this tax in their separate or
individual gapacities. . (See regulation 58.2 as to the filing of
returns by partinerships).

3.3 Associations Taxable As Corporations.-A corporation is
not a taxable entity within the purview of the West Virginia
Perscnal Income . Tax Ackt. An association, _trust or other
unincorporated organization which is taxable as a COTpor:tlon for
federal income %tax purposes is not subject te the personal income
tax. A corporation, asscociaticn, trust or unincorporated
organization must be so taxed under Subchapter C of the Internal
Reveriue Code of 1986, .as amended, in order to be beyond the

purview of the West Virglnla Personal Incene Tax Act.

3. 4 Exempt Trusts And Orqanlzatlons -A trusL or other
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TITLE 110
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activities is exempt from federal income tax is exempt from the
personal income tax, regardless of whether such organization is
subject to federal income tax o¢n unrelated Dbusiness taxable
income. Thus, for_such an unincorporated orgaﬂlzatlon there is
ne unrelated business income tax In West Virgini=z.

3.5 Creéss References.

3.5.1 For definition of the West Virginia taxable
income of resident individuals, ‘see . Section 11 o©f these
regulations. N ’

3.5.2 .. For definition c¢f the West Virginia tTaxable

income ¢f resxdent estataes and trusts, see Secticon 18 of these
recgulations.

3.5.3 For definition of the.West Virginia taxable
income of nonresident individuals, see Section 31 of these
regulations. g

2.5.4 For definition of the West Virginia taxable .. _
income of nonresident estates arid trusts, see Section 38 of o

these regulations.

§ 110-21-4. Rate Of Tax.

4.1 Rate Of Tax On Individuals (Except Married Individuals o
Filing Separate Refturns), Individuals Filing Jeoint Returns, Heads R
Of Househelds, Estates Aﬂa Trusts -The tax imposed Dby the Wast
Virginia FPersonal Income TaxX Act on'the West Virginia taxable
income of every individual (except married individuals filing
separate returns), every individual who is a head of househecld in

the determination of his or her  federal income tax for the :
taxable year, ‘every hushand and Wwife who £file a Jeint return,
every individual who is entltled toc file. his or her federal
income tax return for the taxable year as a surviving spouse, and
every estate and trust shall be determined in acceordance with the
applicable rates set £orth_under Artlcle 21, Chapter 11 of thé
West Virginia Code. = . 7 .0

4.2 Rate. 0f Tax On Mgrried Individuals Filing Separate
Returns.-The tax imposed. oy the West Vl*glnla PersonaT Incente Tax
Act on The West Vlrglnﬂa y taxable income of . a huskand and wife
filing separate returns for the taxable year shall be determined
in accordance with the applicable rates set forth under Article
21, Chapter 11 of the West Virginia Code.

§ 110-21-5. Effect Of Rate Changes During Taxable Year.

5.1 If the rate of persocnal inceme tax imposed by the West
Virginia Personal Income Tax Act is changed to be effective after
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the thirty-first (31lst) day of December of a calendar vear, and
if a tampaver subject to_ the West Virginia Perscnal Income Tax
Act has a taxable year which includes the effective date of the
change of rate {(unless.that date is the first {(1lst} day of the
taxable vear), then the following rules shall be observed in
computing such taxpayer's rate of tax:

5.1.1.. Tentative taxes shall be computed by applying
the rate for the period before the effective date of the change,’
and the rate for the period on and after such date, to the
taxable incche for the .entire Taxable year;

and

5.1.2 The tax for such taxrable vyvear shall be _the
sum of that proportion of each tentative tax which the number of
months in each perlod bears to the number of months in the entire
taxable vear. T '

5.1.3 For purposes of this Seciion:
5.1.3.1 If the rate changes for taxable years
beginning after or ending after a certain date, the following day
shall be censidered the effective date of. the change; and
5.1.3.2 If =2 rate changes for tlvaaie vear
beginning on or after a certain date, . that da shall

congidered the effective date of the change of rate.

§ 110-21-6. Accounting Pericds And Methods.

6.1 _Accounting Periods.-A taxpayer's taxable vyear under
these regulations " shall be the same as his taxable year for

6.2 Change Cf Accounting Perjods.-If a paxpayer's taxable

vear ~is changed .for zfederzl  incéme tax purposes, his taxable

year, for purposes of these regulaticns, shall be changed so that
it is identical to. that used by the tazxpayver for federal income
tax purposes. - If a raxable vear of less than twelve (12) months
results from a change of taxable. year, the West Virginia personal
exemptions, and any applicable creditis allecwed under  the West
Virginia Code, shall be prorated to .reflect the.portion of the
year which is being covered by the return being filed due to the
change of accounting perieds.

6.3 Accounting Methods.-2 taxpaver's method of accounting
for West Virginia income tax purposes shall be the same as that .
used for federal inccnme tTax purpeses. In the absence of any
method for federal <tax purpeoses, his Taxable income for West
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Virginia tax purposes shall be computed undexr & method which will
clearly reflect income. o

6.4 Change Of Accounting Methods_

£.4.1 If  a taxpaver's method of accounting is
changed for federal tax purposes, his method of accounting shall
be changed for West Virginia tax purposes so that the accounting
methed is identical to that used by the taxpayer for federal
inccme tax purpceses. . -

6.4.2 If a taxpayer's method of acceounting is
changed, other than from an acdrual to an installment methed, any
additienal tax which results from adjustments determined o be
necessary solely by reason of the change shall not be greater
than if such adjustments were ratably alleocated and included for
the taxable .year of the change and the preceding taxable years,
not in excess. of two (2), during_ which the taxpayer used .the
method of accolinting £r¥ol which the change is made. o

6.4.3 If a. taxpaver's method of accounting Is
changed frem ah accrual to an installment method, any addition=zal
tax for the vyear of such change of method, and for any subseguent
vear which is attributable to the receipt of installment payments
properly accrued in a prior year, shall be reduced by the portion
of *tax for any prior taxable year attributable to the accrual of
such installment payments. . - . - _

6.4.4 Example.-A, a sole proprietor, has been
engaged in . a service oriented business and uses the cash basis
method of accounting. A decides to expand his business so that
in addition to providing services, A will also make sales from
inventory. As a result.of A's use of inventory, current federal
income <tax law requires A to adopt the accrual  method of
accounting. _ A must change o the accrual method. of accounting

for purposes of West Virginia's perscnal income tax as well.

§ 110-21i-7. Resident And Nonresident Defined.

7.1 Resident Individual.-An individual may be a resident of
West Virginia £for income tax ~purposes, and be taxable as a
resident, even _though such individual would nct ke deemed a
regident for gther purpcgeés. T T

-3

‘ .11 As used in these regulations, the term
"regident individual" means and includes; '

7.1.1.1 A1l persons._domiciled in West Virginia-
with the exception of those domiciliary residents who maintain no
permanent place of abode in this State, maintain a. permanent
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place of akode elsewhere and spend in the aggregate not more than

thirty (30) days of the taxable year in this State.

or

7.1.1.2 Any person, other than a member of the
Armed Forces of the United States, wheo is not domiciled in West
Virginia but who maintains a permanent place of .abode in this
State and spends in the aggregate more than one hundred
eighty-thres (183) days of the taxable year in this State.

7.1.2 Domicile Defined.-Domicile, in general, 1is
the place that an individual intends te be his permanent home and
the place to which he intends to return whenever he may be absent
from such plage. —~— . S _

7.1.2.1 A domicile once estaklished continues
until the individual in guestion moves to a new location with the
bona fide intention of making his_fixed. and permanent home there.

7.1.2.2 No change of domicile results from a
removal to a new Llocation if, the. intention is to . remain there
only for =z limited time even 1f the individual has =sold or
disposed of his former home. B '

7.1.2.2.a The burden 1s upcon any perscn
asserting & change of domicile .to show that the necessary
intention te change domicile existed. . ) N

7.1.2.2.b In determining an individual's.
intention regarding a2 change cof domicile, his declarations will
be given due weight but will not Dbe cenclusive 1f such
declarations are contradicted by his conduct. '

7.1.2.2.¢c The fact that a person registers to
vote .and dces vote . in one place ig an important indication of
domicile but not necessarily determinative, especially 1if the
facts indicate that such actions were merely undertaken to escape
taxation in_a particular jurisdiction. o o

7.1.2.3 Domicile is. not dependent on
clitizenship. For example, an alien who has permanently
established his home in West Virginia is domiciled in this State
regardless of whether he has beccme a citizen of the United
States or has applied for <itizenship. A citizen of the United
States, however, will not ordinarily ke deemed to have changed
his domicile by going to a foreign country unless it is clearly
established +hat he intends to .remain there permanently. A
citizen of the United States domiciled in West Virginia who goes
abroad because of an assignment by his empleyer oxr Ifor study,
research or recreation, does not lose his West Virginia domicile

[9)]
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unless it is clearily shown that such individual intends to remain
abroad permanently and not return. o

7.1.2.4 An individual can have. only one
domicile. ~—~ Where an individual has twe or more homes, nis
domicile is =at the home he regards as _principal and permanent.
In determining his intention in this matter, the length of time
customarily . spent. at _each lecaticn iIs important but not
conclusive. A person Who malntains a permanent place of abode in.
West Virginia and spends more than one hundred eighty-three {183)
days of the taxable year in this State is taxable as a resident,
ragardless of domicile. I » ' '

7.1.2.5... A wife's domicile, generally fcllows that
of her husband unless a separate domicile has been established by
her. & child's domicile generally follows that of his father, or
of his mother after the father's death, until the child reaches
the age of self-support and actually establishes his own separate
domicile. The domicile af 2 child of diveorced parénts ordinarily
follows that of the custodial parent.

7.1.3 " Permanent Place Of Abode Defined.-A permanent

place_cf aboda means a dwelling place permanently maintained by
the tagpayer, whether or not owned by him, and will generally
include a dwelling place cowned_ or leased by his or her spouse.

7.1.2.1 A mere camp or cottage, or other similar
site or dwelling, which is suitable and used only for. vacation
purposes does not constityte a permanent place of abode.

7.1.3.2. .. A place ©f abode, whether in West
Virginia or elsewhere, will not be deemed permanent if such abode
is maintained only during a temporary stay for the accomplishment
of a particular purpose. - LT

7.1.3.2.a Where an individual domiciled in
another state is assicgned to his employer's West Virginia office
for a fixed and limited. period after which he is to return to his
permanent location, and said individual takes. an apartment or
other dwelling in West Virginia during the fixed and limited
period, he will not be deemed a resident for income tTax purpoeses
even if he sgpends more than one hundred eighty-three (183) days
of the taxable vear in this State, because his place of abode
here is not permanent. This person, however, will he taxable as
a nonresident for income tax purposes con his income from West
Virginia sources, including his salary or other compensation for
services performed in West Virginia.

7.1.3.2.b If an individual's assignment to
his employer's West Virginia office. is not. for a fixed and
limited period, but is for an indefinite period, the individual's
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West Virginia place ¢f abode will be.deemed a permanent place of

abcde, and he will be a resident for income tax purpcoses if he
spends more than’ one hundred eight-three (183) days of the vyear
in Wesgt Virginia. . . o .

7.1.3.3 In the ¢ase cf a person domiciled in
West Virginia, the maintenance c¢f a permanent place of abode in
this State is alcene sufficient *to make him a resident for income
tarx purposes; even though he réma@ins outside the State for  the
entire vear because the one hundred eighty-three (183) day rule
applies only to tTaxpayers not domiciled in West Virginia.

7.1.4 Rules Fer Days Within And Without West
Virginia.-In counting the number cof days spent within and without
West Virginia, presence within the State._ for any part of a
calendar day constitutes a day spent within the 3State, except
that such presence within the State may be disregarded if it is
solely for "the purpose of boarding a plane, train cr bus for
travel to a destinaticn outsgside West Virginia, or while traveling
by moteor  vehicle, plane or train through West Virginia to a
destination ¢utside the State. Any prerson domiciled cutside this
State who malntalins a permanent place cf abode within this State
during any taxable yvear and ¢laims to be a nonresident must keep
and have  .available fcor examinaticn bky the _Tax Commissioner

more than one hundred eighty-three (183) dayvs of such taxable
vear within the State. ) - : e

7.1.5 Certain Persons Not Deemed Residents Although
Comiciled In West Virginia.-Any individual domiciled in West
Virginia is a resident £or incomé fax purposes for a specific
taxable vyear, unless for such yvear He satisfies all three (3) of”
the following conditions:

(1) he maintains no permanent place of abode in West
Virginia, T - '

(2} he maintains a permanent place of abode elsewhere,
and _ e o -

{3) he spends in the aggregate not more than thirty
{30) days of the taxable year in West Virginis.

7.1.5.1 Example.-An  individual, although
retaining his West Virginia domicile, maintains his only
permanent place cf akode. in the State of New York, As long as

this individual continues to meet all three (2) conditions set
forth under Subsection 7.1.5 abeve, he will be a nonresident of
West Virginiaz for income tax purposes. .If, however, for any
taxable year there is a failure to meet any one (1) of the three
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(3) Subsection 7.1.5 conditions, the individual is subject to ..

West Virginia's persconal income tax as a resident for that year.

7.1.5.2 Where an individual domiciled in West
Virginia c¢laims to be a noriresident for any taxable year, the
burden is upon said individual to show that during the year in
question all three (23) BSubsection 7.1.5 conditions had been
satisfied. ' I I

7.2 Nonresident Individual.-Fof  perscnal income tax
purposes, a nonreszdent individual is =zny perscn who is not a
resident as defined under Subsection 7.1 of this regulatlon

7.2.1 " All ~references in thesze. regulations to

nonresidents are equally applicable toc. nonresident aliens unless
otherwise specifically provided. s

7.3 Resident Estate Or Trus».—A reSLdent estate or trust
means and includes:

(1) The estate of a decedent who at the date of his
death was domiciled in West Virginla;

(2) A trust created by will of a decedent who at the
date of his death was domiciled in West Virginia; or

(2) A trust created by, or consisting of property of,
a person domiciled in West Virginia.

7.3.1 Examnples,

Example 1I.-An individual who is domiciled in Canada

creates a trust with a bank in Charleston, West Virginia as
trustee. The . corpus of this trust consists cf securities of
American corporations which are actively traded by the trustee on
the several Steck Exchanges and.algse consists of rental property
located in West Virginia. The beneficiaries of the trust are all
West Virginia residents. Regard@gggﬁo@rwhether the trust is held
to be a resident of the United Stateérfor federal income tax
purpcses, it is, for purposes of thls State s personal income tax

law, a nonresident trust.

Example 2.-An individual who is.a domiciliary resident
of West Virginia creates =a trustk with a bank in Pitisburgh,
Pennsylvania as trustee.. The trust cerpus consists of West
Virginia rental property and Pennsylvania rental property. The
peneficiaries._of this. trust are all residents of Pennsylvanla
The trust is a resident trust for West Virginia personal incomse

tax purposes. . : - e
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7.4 Nonresident Estate Qr Trust.-A nonresident estate or

trust is an estate or trust which is. not a resident estate or
frust as defined in Subsection 7.3 of this regulation.

7.5 Cross_Reference.-For_ the effect of a change of an

individual's  resident _status, see Section -~ 54 of these
regulations. )
§ 110-21-8. Credits Against Tax.

Yeemot

8.1 Business And Occupation Tax Credit.-If a taxpayer 1s

subject to the business and occupation tax. imposed under West
Virginia Code § 11-13-1 et.seqg., said taxpayer may be entitled to
a credit.against his West Virginia personal income tax. - The
amount of <*this credit shall not exceed the amount of personal
income tax attributable tc West Virginia taxable income for the
taxable year derived from the business or activity subjected to
such other tax, If the West Virginia taxable income of the
taxpaver includes income from a partnership, estate, trust or S
corperation, a part.of_any business and occupation tax liability
of +the partnership, estate, trust or 3 corporation shall be
allowed in computing the credit, in an amocunt proportionate To
the income of =uch partnership, estate, trust or S corporation
which is included in the taxpayer's West Virginia taxable income.

s8.1.1 . For purpcses of Subsection 8.1 above, the tax
imposed under Article 13, Chapter 11 of the West Virginia Code
shall be the amount of The liability of the taxpayer for such tax
under said Article 13 computed without reduction for the tax
Industrial Expansion Cr Revitalization tax credit and the Capital
Company tax credit allowed for such year.

8.1.2. . — , Credit Limitations.-The business and
cccupation tax credit allowed under West Virginia Cecde § 11-21-8
and this regulation shall be limited to the smallest of the
follewing: - : ) - - .

(1) The amount of business and occupation tax imposed .
after all credits exXgept the  Industrial Expansion Or
Revitalization tax credit.and the Capital Cecmpany tax credift; or

(2) The amount of West Virginia personal income tax
before c¢redits; or ) ‘ - -

(2) The amount of West Virginia personal iIncome tax
imposed on income freom the business subject to. the business and
occupatiocn. tax. L :

8.1.2.1 . The limitation set forth under
Subsecticn 8.1.2(3) is placed upon the amount ¢f the credit to

10
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preclude ex@mpting from perscnal I1Income tax such of the
taxpayer's income as is not derived from a business subject %o
business and occupation tax. Stated another way, the credit for
business and occupatlor tax cannot offset the income tax imposed
on income derived from sources Wthh are not subject tc business
and occupation tax. : :

2.1.2.2 There. can be no credit against perscnal
income tax for business and occupabion tax imposed on a business
which operated at a loss, because 1o 1ncome from a business which
operates at a loss enters into a taxpaver's West Virginia taxable
income. Likewise, there can be no credit against personal income
tax for business and occcupation tax imposed, unless tThe West
Virginia taxable income of a taxpayer . includes business income.
The West Virginia taxable inceome of =z Laxpayer is determined by
offsetting business losses against business gains.

8.1.2.3._ Wno May Claim The Credit.-The credit is
allowable t6 taxpayers engaged in activities subject to the
business and occupation tax in thelr c¢apacities as proprieters,
members of partnerships, beneficiaries and fiduciaries of estates
and trusts, and stockhélders of corporations, if and only if,
such corporations elected to be taxed under Subchapter S of the
Internal Revenue Code. _The credit allowed these taxpayers is
based on their share cof the_bu51ness and occupation tax imposed,
and is Llimited tc the amount of perscnal income Tazx imposed con
business income derived from the proprietorship, partnership, S
corporation, estate or trust. Salaries that are not, in fact,
part of the distributive share of the partnershlp inceme, {for
example, salaries guaranteed to partners by the articles of
partnership), and salaries pald to stockholders of S
corporations, are nect income of partnershlps orus ccrporations
for the purposé of computlng the credit. :

8.1.2.3.a Exanples.

Example 1.-The taxpayer is engaged in a sole
proprietorship which is subject to *the business and occupation
tax. The ameunt of busiress and occupation tax liability imposed
for the ‘taxable year was seventy-five dollars (875). The
taxpayer' s net income from the business. was twelve thousand
dollars ($12,000). He received no other income during the year.
The taxpayer filed a joint return and claimed two ({2) perscnal
exempticns. Presumwnd a West Virginia income tax liability
before cradits would be two hundred and. forty dollars ($240)
the business and occupation fax c¢redit would be limited to
seventy-five dollars (£$75), the amount cof business and occupation
tax imposed.

Example 2.-Assume the same facts as in
Example 1 except that the amount of business and cccupation tax
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imposed was three hundred dollars ($300). The West Virginia
parscnal income tax before credits is two hundred forty dellars
($240), therefore, the business and occupation fax credit is
Llimited tec two hundred‘farty dollars ($240), the amount of income
tax befo¥eée credits. No carry over.of this credit is available.

Example 3.-The Ifaxpayer was engaged in a
business (partnership) subject to The business and occupation

tax. His share of the distributive profits was eight thousand
dollars ($8,000) and his share. of the business and occupation tax
liakility was four. hundred deollars ($400). In addition to his

business inccme, the taXpayer recelved a salary of feour thousand
dollars ($4,000) from & local kank; therefore, his Total income
for 'the taxable vyear was twelve thousand dollars ($12,00C). °
Presuming a personal _income tax lizbility of three hundred
dollars ($300) befcre .credits, the business and occupation tax
credit would be limited %o .twe hundred dollars ($200), which is
the amount of personal income tax imposed on income £from the
business subject to the business and cccupation tax credit.

8.1.2.4 No credit shall be allowed against the
West Virginia personal incole tédx "unless the West Virginia
taxable income of i taxpayer includes positive amounts of income
from a business subject. to the business and occupation tax. In
computing the business income for purposes of abplying the ratic
of income from business subject t6 the business and occupation
tax to the <total West Virginia adjusted gross income for
determining the _limitation of crédit, business losses must be
cffset against business gains to reflect the positive amount of
business income subject tTeo business and ccecupation tax in
determining West Virginia taxable income. The purpose of the
business and .occcupation tax credit is to avoid the imposition of
income tax, and not to relieve the taxpaver. from the imposition
cf income tax on income not _subject to. the business and
cccupation tax that would otherxrwise have been imposed in -~ the
absence of business activity.

8.1.2.4.a Example 1.-Taxpayer is engaged in a
business subject tc¢ the business and occupation tax. Business
and occupation tax in the amount of five hundred dellars ($300)
was imposed on gross receipts of forty thousand dollars
{(540,000). His business operated at a loss of ten thousand
dellars {$10,000). The taxpayer had income, from a source other
than his business, in the amount c¢f +tThirty thousand dollars
($3C,000) for the taxable vyear. This taxpayer is not entitled to
a business and occupation tax credit on his personal income tax
return because his West Virginia ftaxable .incoms does not include
a positive amount of iThcome from business subject to the business
and occupation tax. - -
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8.1.2.5 In determining the incoms from a
business or  occupation_which iz subject To the business and
occupation tax, the net inceme from such business. or occupation,
as reported. in federal ddjusted gross income without reference to
the componént items of income from the business or occupation,
shall be considered prima facie evidence of the income of the
subject business. For purposes of determining net inceme, gross
inceme may include, but is not limited fo: gross income from
sales, interest income, bad.debt recoveries, rents and royalties,
earned discounts and miscellaresdsus income. ™ -

8.1.2.5.a Salaries which have bkeen deducted
as =a business expense . for federal inceme tax purpeses, in
determining net income from the business cor occupatiocn subject to
the business and occupation tax, shall net thereafter be included
as inccome from the business in determining <the individual's
business and occupation tax credit.

§.1.2.6 Partnerships.-In determining the income
from a parvtnership which is subject to the business and
occupation tax, the salaries paid to the partners which are not
considered a draw against the distributive share of profits shall
be dedicted in arriving at the net income of the partnership, and
such salaries. shall not be included in the basis for computing
the business and cccupaticn tax credit of the indiwvidual partner.
If the sgalary is nét a guaranteed salary, provided in the
articles of partnership, the Tax Commissioner will accept as
prima facie evidence that the salary is cénsidered a draw against
digtributive share of profits; therefore, the salary will .be.
allowed .in the basis for computing the business .and occupation
tax credit cof the indiwvidual partner.

8§.1.2.7 S Corporations.-In determining the
income from 'S corporations which are subject to the business and
occupation tax, salaries paid to stockholders shall be deducted
in arriving at the net income of such corporations. The taxpayer
who is a stockholder arnd receives a salary from suc¢h corporation
is not permitted teo use said salary in the computation cf his or
her business and cccupaticon tax c¢redit on his or her Wast
Virginia Personal Income Tax Return because such salaries are not
income o©of § corporations but are expenses of § corporations
deductikble in arriving at their net income.

2.1.2.7.a Example 1.-Mr. X is a stockholder
in an S corporation and is also an employee of the corpeoration.
Mr. X receives a salary of six thousand dellars ($6,000) from the
corporation. At the end of the corporation's taxabkle year, Mr. X
receives two thousand dollars (%2,00Q) =z2s his distributive share
cf profits from the corporation. In computing his bkbusiness and
occupation tax credit on his West Virginia Personal Income Tax -
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Return, Mr. ¥ is permitted +to use only his distributive share cif
profits, two thousand deollars ($2,000), as his basis. _

8.2 Carrier Income Tax Credit.-If a taxpayver is subject to
the carrier income tax _imposed. ~under West Virginia Code
§ 11-12a-1 et seg. gaid taxpayer may be entitled te a credit
against his West Vlrglnla personal income tax. The amount of
this credit shall not exceed. the _amount of perscnal income tax
attributakble to West Virginia taxable inccme for the taxable year
derived from the activities subjected tc such other tax. I£f the
West Virginia taxable income of the taxpayer includes income from
a partnership, estate, trust or & corporaticon, a part of any
carrier income tax liabklility cof the partnership, estate, trust or
S corporation shall be allewed in computing the credit in an
amount proporticnate. to the income of such partnership, estate,
trust or .S corporation which 1s 1ncluded in the taxpayer's West

Virginia “Faxabld incemer T T --

5.2.1 The . West Virginila Carrier Income Taxr was
repealed effecktive July 1 1987. A carrier income tax credit
may, however, still be appllcable in cases where sald tax is paid
subsequent to July 1, 1987.

8.2.2 Credit Limitations.-The provisicns regarding
limitations .on the business and. occubatlon tax credit which are
set fo¥th under .Subsection 8.1.2 of this regulation are equally
applicable to the carrier inceme tax credit.

8.3 Severance Tax Credit.-If a taxpayer is subject to the
severance tax imposed under West Virginia Code § 11-13A-1 et
seg., said taxpayer may be entitled to a credit against his West
Virginia perscnal income tax.. The amount of this credit shall
not exceed the amount of personal income tax attributable to West
Virginia taxable income for the taxable year derived from the
activities subjected to such other ta=x. If the West Virginia
taxabkle income of the taxpaver includes income from a
partnershlp, estate, trust or S c¢orporation, a part of any
severance tax liability of the partnership, estate, trust or S
corporation shall be allowed in computing the credit in an amcunt
proportlonate to .the income of such partnership, estate, trust or
S corporation which is included in the taxpayer's West Virginia
taxable income.

8.3.1 Credit Limitations.-The provisions regarding
limitations on the business and o¢c¢ccupation tax credit which are
set forth under Subsecticn 8.1.2 of this regulation are equally
applicable to the severance tazx credit.

§ 110-21-9. Meaning Of Terms.
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9.1 Any term used in the West Virginia Perszschal Income Tax
Act and these regulaticons sghall have the same mezning as when
used in a comparable context in the laws c¢f the United States
relating toipersonal income taxes, unless a different meaning is
clearly required, —

9.2 Any reference in the West Virginia Perscnal Income Taxn
Act and these regulations to the laws of the United States shall
mean the provisions o¢f. the Internal Revenue Code of 1986, as
amended, and such "other provisions of the laws of the United
States which relate to the determination of income for federal

income tax purpcses. See West Virginia Cecde § 11-21-9 £for the

most recent updating cf terms used. in Article Z1 to those used in
the Internal Revenue Code. -

9.3 Only %to the.extent provided under Article 21 shall’
amendments made to the laws of the United States be given effect
in determining the taxes imposed under the West Virginia Persconal
Income Tax "Act. No amendment made to the laws o¢f the United
States relating to personal income taxes on or after January 1,
1988, shall be given effect, until such time as the provisions of
Article 21 are amended accordingly. v

g.3.1 . Example.-If on February 6, 19288, Congress
passed a lawv making 11f& insurance proceeds payable to a named
beneficiary subject to federal income tax, the law will have no
effect on the West Virginia Personal Income Tax Act for tax year
1988 and subseguent tax vears until such time as Article zZ1 has
been amended accordingly.

§ 110-21-9a. Pledge Of Credit Or Collateral By Endorser,
Guarantor Or Accommodator Not To Constitute Investment In
Borrower. - : : :

Sa.l Any perscn pledging his c¢redit or collateral as an
endorser,.. guarantor, cr accommodator to another person  or
corporation for “the purpose_of assisting another in obtaining
credit shall net be, cr construed to be, an investor in said
borrower as to the amount so. borrowed, nor shall any payments by
said borrower con <tThe indebtedness be, or . construed to be,
dividend to the endorser, guarantor or accommodator. =

§ 110-21-10. Reserved For Future Use.

PART II. ~ RESIDENTS

§ 110-21-11. West Virginia ‘Taxable” _Income Of _Resident
Individual. - —

11.1 Gerieral.-The tax rates referred to in Section 4 of
these regulations are applied against +the taxpaver's West
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Virginia taxable income.  ~The taxpaver’'s fedéral adjusted gross
income 1s the actual Startlng point each year for ceomputing the
West Virginia taxable income on which his West Virginia personal
income tax liability is based. The West Virginia taxable income
of a résident individual means his federal adjusted gross income
with the modifications stated in Sections 12, 1Za zand 1Zb of
these regulations, less his West Virginia personal exemptions.

11.2 West Virginia Tagable Income Of Husband And Wife.

11.2.1 If a husband and wife f£file separate federal
income tax returns for a particular year, they must also file
separate. West Virginia income tax returns for that year.

11.2.2 If a husband and wife file a ioint federal
inccome tax return for .a partlcular year or if neither files =
federal return:

(1) They may file a jJoint West Virginia ilncome
tax return, or :

(2) They may file separate West Virginia income
tax returns; Provided, that they comply with the reguirements of
the .. Tax Commissioner in setting forth information on a single
form or on separate forms as the Tax Commissioner may require.

11.2.3 . If Dboth spouses are residents of West
Virginia and elect to file separate West Virginia returns, each
must determine his cor her West Virginia income and exemptlons as
if his or  her total federal income and exemptions had been
determined separately. - ' )

11.3 West Virginia Taxable Income OFf Husband And Wife Having
Different Resident Status. S

11.3.1 If either the hushand or wife is a resident
of West Virginia and the other is a nonresident, they must file
separate returns unless., _they file =a Joint federal return and
elect te file a Jjoint State return computing their Jjoint West
Virginia taxab1e income as if both spouses were residents of West
Virginia. . - B )

11.3.1.1 Subsection 11.3.1 applies only in those
cases where one spouse was a resident of West Virginia Zfor the
entire taxable vear and the other spouse was a nonresident for
the entire taxable year.

'11.3.1.2 " Subsection 11.3.1 dcoces not apply in

cases where either the husband or.wife .separately changed his or
her residence during the taxable year. (For change of resident
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status during the taxable vear, see Section 54 of these
regqulations). . o

11.3.1.3 Where an election te f£ile a joint return
is made under Subsection 11.3.1," the spouses .shall Zfile a
resident West Virginia Personal. Income Tax Return and will ke
treated in all respects as residents £for purposes of West
Virginia's personal income tax. Thus, said spouses are entitled
to claim the number and amount of personal exemptions allcowed
resident individuals .as set forth under West Virginia Code
§ 11-21-16 and Section 16 of these regulations and any applicable
credit for personal income tax paid another state as provided in
West Virginia Code. § 11-21-20 and Section 20 @ of these
regulations. ol o - '

§ 110-21-12. West Virginia Adjusted Gross Income Of Resident
Individualt. _ .o ] B o T -

- — e Ll e e

12.1 Ceneral.-The West Virginia adjusted gross income of a
resident individual means his federal adjusted gross income as
defined in The laws of the United States for the . taxable year
with certain modifications. These modifications relate to iltems
which are treated differently under the West Virginia Personal
Tncome Tax Act than under the United States Intérnal Revenue Code
of 1885, "as amended. = . Subsection 12.2 _below lists the
modifications which increase West Virginia adjusted gross income
in comparisecn - with federal adjusted. gross . income, while
Subsection 12.3 below lists the modification items which in such
comparison reduce the VWest Virginia adjusted. gross income. When
the net amount of all applicable medifications, as set forth
under West Virginia Code § 11-21-12 and § 11-21-12a and Section
12b of these regulations, is added to or subtracted from federal
adjusted gross income, the result is the taxpayer' s West Virginia
adjusted gross income. -

12.1.1 Depreciztion.-West Virginia follows = the
faderal rules of Jdepraciation; therefore, the depreciation of
property for federal intome_ tax purposes by methods permitted
under the laws of the United States relating te the determination
of inceme will be reflected automatically in West Virginia
adjusted gross income, without ‘modification, to the extent
reflected in the taxpaver's federal adjusted gross income.

12.2 Modifications  Increasing Federal Adjusted Gross
Ingcoms.-The following items axe to be added to federal adjusted
gross income, unless already included thérein, in arriving at the
West Virginia adjusted gross income of .a resident individual:

1z.2.1 Interest income on obkligations of any state
other than +the State of. West Virginia, or interest income on
obligations of a political subdivision of "ardy state other than
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the State of West Virginia unless created by compact or agreement
to which West Virginia is a party..

12.2.1.1 The amount to bs added. te  federal
adjusted gross. income Ifor the purposes of Subsection 12.2.31 1is

the gross amount ¢f. such_ interest, without reduction for

incidenta;_expenses_inéu;red'by,the taxpayver, including, but not
limited to custodian fees, investment adviscry £fees and other
related expenses.

12.2.1.2 Example.-The gross amount of interest
received by a resident individual on bonds of the State of
California must be added_to his federal adjusted gross income in
arriving at his West Vizginia adjusted gross income because this

interest is. subject to West Virginia inccme taxation but not to. .

income taxation under federal law. If a resident individual
receives intereszt income  on obligations o¢f the State of West

Virginia, the interest._is not subject to West Virginia income

raxation because interest inceme on West Virginia obligations is

specifically excluded from taxation by the provisiéns of the West
Virginia Personal Income Tax Act. ’ : '

12.2.1.3 Interest On Zero  Coupecn Bonds.-The

amount to be added to federal adiusted gross inceme in the case

cf a zerc coupon bend issued by any state other than the State of

West Virginia, or @ interest on cbligations cof =a political
subdivision of .any state other than the State of West Virginia
shall be accrued ratably over the time period-to maturity.

12.2.1.3.a Example.-X, a resident of .

Elkins, West Virginia, purchases zero ccupon public purpose bonds
issued by the City of Columbus, Ohio. These bonds were purchased
for fifteen hundred dollars ($1500) and mature in twenty (20)
yvears at which time these bonds will pay thelr face value of four
thousand dollars (5$4000) to the investor. These bonds are

tax~exempt for federal income tax purposes. For purposes of West .

Virginia's personal income tax, the holder of these bonds must
recognize interest income through the folleowing formula:

Face Value Less Purchase Price
Yaars To Maturity

Thus, X will have an increasing medification
of one hundread twenty-five dollars ($125) ($4,000 -.81,500) + ZC
= 5125). ) - -

12.2.2  Interezt or dividend income on obligations or
securities of any authority, commission or instrumentality of the
United States, which the laws of the United States exempt from
federal incéme tax but not from state income taxes. ]
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12.2.3 T Interest on indebtedness incurred or -
centinued te purchase or carry cobligaticns or securities the
inceme from which is exempit from West Virginia personal income
tax, to +the extaent deductible in determining federal adjusted
gross income. o .

1i2.2.4 The amount of a lump sum distributien
received after December 321, 1989 for which the taxpayer has
elected under Section 402(e) of the Internal Revenue Code. of
1€86, as amended, to be separately taxed for federal income fax

purposes. g SR I

12.3 Modifications __ Reducing Federal _Adijusted Gross
Income.-The following items are %o be .subtracted from £federal
adjusted gross . income in order to properly compute .the West
Virginia_adjﬁsted.grossrincome cf a resident individual:

12.3.1 .. Interest income on obligations cf the United
States and its possessions, to. the extent includible in gross
income for federal inccme tax purpdses.

12.3.1.1  Example.-Interest on _ United States
savings beonds is subiect to federal income tax but not to state
inccme tax. Therefore, ~the amount of such interest should be
subtracted from federal adjiusted gross inceome 1n comnutlng West
Virginia gdjusted gress Income.

12.3.2 Interest or.dividend income on cbligations or
securities of any authority, comhissidén or’ instrumentality of the
United States or. of_ the State c¢f West -Virginia to the extent
includible in gross income for federal income Tax purposes but
exempt from state income +taxes under the laws of the United
States or of _the State of West Virginia, including federal
interest or dividends .paid to . shareholders c¢f a regulated
investment company under Sectlon 822 of the Internal Revenus
Cede. o B

12.3.2.1 Example.-Dividend income received £from
Federal Reserve Banks for stock issued before March 28, 1942
sheuld be subtracted from federal adjusted. gross income. Also,
interest on obkligations of the Home Owner's Lecan Corporation
should be subtracted from federal adjusted grcocss income as a
modification item . in computing West Virginia adjusted gross
income of A4 resident individual because an Act of Congress
exempts this interest from_state income taxation but not from
federal incchme taxation. However, interest income received from
a Federal Savings and  Loan Association is neot ‘a proper
modification and i1s taxable by West Virginia. - .

12.3.3 The amount of any refund or credit for
overpayment of income taxes impcsed by West Virginia, or any
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cther <taxing jurisdiction, to the extent properly included in
gross income for faderal income tax purposes.

12.3.3.1 This modificaticon applies to any refund
of income taxes which was actually included in federal adjusted
gross income, whether the refund represented West Virginia income
taxes, or the income taxes of another state, a pclitical
sukdivision of any state or.any foreign government.

12.3.3.2 This medification deoes nct include any
portion of the total refund which represents interest received.
Such interest whether . received in connection with a2 state,
faedaral . or other tax refund, ig not exempt from tax because it is
paid on a claim against the particular government, rather than
paid on an obligation thereof arising froem the exercise of its
borrowing powers. T

12.3.4 To the extent includible in gross income for
federal income tax purposes, the first (1st) two thousand dollars
{$2,C00) ‘of annuities, retirement allowances, returns of

centributions and any other benefit received under the West
Virginia Public Emplcyees Retirement System, the West Virginia
State =@ Teathers Retirement System, all forms of military
retirement, including regular armed forces, reserves and national
guard and any fé&derdl Fetirement system te which Title & U.S.C.
§ 111 is applicable, including survivership annuities derived
froem any of the foregoing. - : :

12.3.5 To the extent iIncludible in gross income for
federal income tax purposes, all retirement income received in
the f&rm of pensions and annuities under any West Virginia
pelice, West Virginia firemen's retirement system or the West
Virginia Department of . Public Safety Death, Disakility and
Retirement fund, including any survivership annuities derived
from any of the foregoing. o

12.3.6 Federal adjusted gross income 1in the amount
of eight thousand dollars ($8,000) received £from any source by
any person who has obtained the age of sixty-five (85) on or
before the last .dav of the taxable year or by any person
certified by proper autherity as permanently and totally
disakled, régardless of age, on or before the last day of the
tarxable vear, to the extent includible in federal adjusted gross
income for federal tax purposes: Zrovided, That if a person has
a medical  certification from a pricr year and is still
permanently and totally disabled, the Tax Ccmmissioner shall
accept as proof of disability either a copy of the original
medical certification or a copy of the ferm filed for the federal
disability income tax exclusion.

20




STATE TAX DEPARTMENT -
TITLE 110 _
SERIES 21 o

12.3.6.1 Limitations On Application Cf Subsectiocn
12.3.6 Modification.-Nc_eight thousand (8,000) dollar deductiocn
for - having attained .the age of sixty-five (65), or for
disability, shall be allowed where any one or combination of the
item modifications. set forth in the following Subsections
12.3.68.1.a _“through 12.3.6.1.d tatal eight thousand dollars
($8,000) or more per person. Where the total of the item
modifications set forth in the following Subsections 12.3.6.1.a
through 12.3.6.1.d is less than eight thousand dollars ($8,000)
per perscn, -the total deduction =2llowed for all gross income
received by such person for.age, or disability, shall be limited
+o the difference between eight thousand dollars ($8,000) and the
sum total of the specified item medifications.

12.3.6.1.a The modification for interest
income on obligations of the United States and its possessions as
detailed under Subsection 12.3.1 of this regulation.

12.3.6.1.b .. The modification for interest
or dividend income on obligations or securities of any authority,
commission or instrumentality of the United States, or of the
State of West Virginia, as detailed under Subsection 12.3.2 of
this regulation. . o

12.3.6.1.c The two thousand {2,000)
dollar modificaticn for .ahnuitiesg, retirement allowances, returns
of contributions and any other benefit received under the West
Virginia Public Employees Retirement System, the West Virginia
State _Teachers Retirement System, all forms of military
retirement and any fedafal retirement system to which Title 4
U.S.C. § 111 4is applicable, including survivorship annuities
derived from any of the feoregoing, as detailed under Subsection
12.3.4 of this regulation. -

12.3.6.1.4d The modification for  all
retirement income received in the form of pensions and anhuities
under any West Virginia pelice or firemen's retirement system or
the West Virginia Department of Public Safety Death, Disability
and Retirement TFund, including survivorship annuities derived
from any ©f the foregcoing, as detailed under Subsection 12.3.5 of
this regulation. :

12.3.6.2 Examples Of Limitaticns On Application
Of Supsection 12.3.6 Modification. _

—_—— - R oo - -

Example 1.-The taxpayer, a resident of  West
Virginia for. income tax purposes, is a retired police officer, -
sixty-nine (69) years of age, who, during tax year 1989, received
a twelve thousand (12,000) deollar pension from a West Virginia
police retirement system. This taxpayer is entitled to exclude
his total pension income in determining his West Virginia
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adjusted  gross income  pursuant to . West Virginia Code
$§ 11-21-12(c)(5) and Subsection 12.3.5. of this regulation.
Because the taxpaver's retirement income exceeds eight thousand
dollars ($8,000), he iz not permitted any decreasing moalflcatlon
for having attained the age of sixty-five (65).

Example = 2.-The taxnayer, a resident of West.
Virginia fer income tax purposes, 1s. a retired teacher - who '
qualifies as permanently and totally disabled. This taxpaver's
income for .tax year 1989 .consists of twelve thousand dollars
($12,000) in retirement . income £from the West Virginia State
Teachers Retirément System, and three thousand dollars ($3,0C0)
in interest income from United States Savings Bonds. Iin
computing this taxpayer g West Virginia adjusted gross income two
thousand dollars ($2,000) cf the twelve thousand (12,000) dollar
teachers retirement system income will be excluded pursuant to
West Virginia Code § 11-21-12(c})(5) and Subsection 12.3.4 of this
regulation and all of the three. thousand deollars ($3,000) cof
interest income will b= excluded,pursuant to Subsection 12.3.2 of

this regulation. . Because this taxpayver is disabled, he is
potentially entitled to modlfy his adjusted gross income by eight
thousand dellars ($8,000). The amount of the decreasing

modification for disability is;, however, restricted for this
taxpayer by the application of the limitation set forth under
Subsection 12.3.6.1 of this regulation.  Therefore, the
taxpayer's disability modification Is three thousand dollars
($3,000) because this is the difference between eidht thousand
dollars ($8,000) and the sum of the modifications for retirement
income and interest income. '

12.3.7 Federal adjusted gross income in the amount
of eight thousand dellars ($8,000) received from any source by
the surviving spouse of _any person who had attained the age of
sinty-£five (65) or who had been certified as permanently and
totally disabled to the extent includible in federal adjusted
gross inccome for federal income tax purposes.

‘ 12.3.7.1 Limitations On Application COf Subsection
12.3. 7 Modification:-No eight thousand _{8,000) “dollar deduction
for being the survzv;ng spouSe of a person wheo had attained the
age of sixty-five (865) or who had been qualified as disabled
shall be allowed where any one or combination c¢f the item
modifications set forth in the following Subsectlons 12.3.7.1.a
through 12.3.7.1.e total eight thousand dollars ($8,000) cor more.
Where +he <tTotal of the item modifications set forth in the
following Subsections 12.3.7.1. a through 12.3.7.1l.e is less than
eight thousand dollars ($8 CCC) per person, the total deduction
allowed for all gross income received by such surviving spouse
shall be limited to the difference between eight thousand dellars

($8,000) and the sum of the specified item modificatiocons.
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12.3.7.1.2a The modificaticon for interest
inccome on obligaticons of the United States and its possessions as
detailed under Subsection 12.3.1 of this regulation.

12.3.7.1.b The medification for interest
or dividend income on obligations or securities of any authority,
commission, or instrumentality of the United States, or of the
State of West Virginia, as detailed under Subsection 12.3.2 of
this regulaticn. n o
12.3.7.1.¢ The two thousand {2,000)
dollar modification for annuities, retirement allowances, returns
of contributions and any other benefit received under the West
Virginia Public Employses Retirement System, the West Virginia
State Teachers Retirement _System, all forms. of military
retirement and any federal retirement system to which Title 4
U.S.C. § 111 is applicable, including survivorship annuities
derived from any of the foregoing as detailed under Subsection
12.3.4 of this regulation.

12.3.7.1.4 The medificaticn for all
retirement income received in the form of pensions and annuities
under any West Virginia police or firemen's retirement system or
the West Virginia Department of Public Safety Death, Disakility
and Retirement Fund, including survivorship annuities derived

from any of the foregoing, as detailed under Subsection 12.3.5 of -

this regulaticn.

12.3.7.1.e The eight thousand (8,000)
dollar modification for any persoén who has attained the age of
sixty-five 7(65) or gqualified as disabled as detailed wunder
Subsection 12.3.6.c¢cf this regulation.

12.3.7.2 Surviving Spouse Defined.-For purposes
of West Virginia Code .§ 11-21-12 and Section 12 o©f these
regulations, surviving spouse means a taxpayer whose spouse died
during the taxable year prior to .the taxable year for which the
annual return is being filed, and who has ndst remarried at any
time before the end of the taxable year for which tThe annual
return is being filed. L e . , o -

12.3.7.2.a During the tax year in which
the death of a spouse occurs, either a joint income tax return or
separate income tax returns will be filed, and any applicable
modifications to be claimed will not be affected by the death of
the spouse: _ . :

12.3.7.2.b The surviving spouse
modification is a one time modification which is to be claimed on
the annual income tax return in the year following the year in
which the death of the spouse occurs.
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12.3.7.2.¢ Ne modification 1s permitted
under Subsection 12.3.7 of this regulaticn where a spouse
remarries at any tTime prior to December 31 of the tax year in
which the surviving spouse modification may be <claimed.

12.3.7.3 Examples Of Limitations Cn Application
Of Surviving Spcuse Mcdification.

Example 1.-The taxpayer, =a vresident of West
Virginia for income tax purposes, 1is a surviving spouse {as
defined in Subsection 12.3.7.2) of a perscn who had attainéed the _
age cf sixty-£five (63). This taxpayer's income for tax year : -
1989, the “year in which the one time surviving spouse
modification is applicakle, consists of a survivorship annuity ino
the amount of nine thousand dollars ($9,000) from a West Virginia
firemen's retirement system and wages in the amount of twelve.
thousand dollars ($12,000). This taxpayer is entitled to exclude
the total amount of the West Virginia firemen's retirement system
surviveorship annuity in determining her West Virginia adjusted ;
gross income pursuant tec West Virginia Code § 11-21-12(c)(&) and
Subsection 12.3.5 of _this regulatiocn. Because the taxpayer's
decreasing modification for the survivership annuity exceeds
eight thousand._-dellars.{$8,000), nc modification is permitted for
being the surviving spouse of a person who had attained the age

of sixty-five (865).

Example 2.-The +taxpayer, a resident of West
Virginia for d1ncome tax purpeoses, 1is a surviving spouse (as
defined in Subsection 12.3.7.2) c¢f a persen whoe had been
certified as permanently and totally disabled. | This taxpayer's
inceme for - fax year . 1989, the vyear in which the oné .time
surviving spouse modification is applicable, consists of thirty
thousand dollars ($30,00C) in wages and two thousand dollars
($2.000) of interest income from United States Savings Bonds. In
computing West Virginia adiusted gross income, a two thousand
(2,000) dollar decrfeasing modification will be made pursuant tc
Subsection 12.3.1 ¢f this regulation for  the interest income.
Thus, the taxpayer 1s entitled te a six thousand (6,000) dollar
decreasing modification for Dbeling the surviving spouse of a
disabled perscon because this 1s the difference between eight
thousand dollars (88,000) and the suni of the decreasing
modificaticon for interest income on obligations <f the United

States. Sl

12.3.8 The amount of any lottery prize awarded by
the West Virginia State Lottery Commission to the extent properly
included im ¢gross income for federal income tax purposes.

12.3.89 Any other inccme which West Virginia is
prchibited from taxing under the laws of the United States.
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12.4 Modification For West Virginia Fiduciary
Adjustment.-Where a resident individual is a beneficiary of an
estate or trust, his federal adjusted gross  income shall be
increased or decreased (as the c¢ase may be) by his share of tThe
West Virginia fiduciary adiustment appllcable to the estate or
trust. oD DT e L ‘

i2.4.1 _ This fiduciary adjustment is the net amcunt
of modifications relating *to .estate or trust items of income,
gain, loss . or deduction as computed by the fiduclary on the
return for the estate or trust. The fiduciary is. responsible for
allecating to each beneficiary his proportionate share of the
fiduciary adjustment. (See Section 19 of these regulatlons)

12.4.2 Each beneficiary, on his individual West
Virginia Perscnal Income Tax Return is regquired to .apply his
share .of +the fiducizry adjustment as a modification of his
federal adjusted Jross income in order to determine his West
Virginia adjusted gress income.

12.5 Partners And S Corporation Shareholders.-For the
amounts of modifications tc be made by a resident partner or
resident § corporation sharsholder. which relate teo items of
income, gain, loss or deduction of a partnership or S corporation
in determining West Virginia adjusted gross income, see Sections
17 and 17a of these regulatiocons.

12.6 Huskband And. Wife.-Where. a husband and wife determine
their federal income tax liability on a Jjoint return but
determine their West Virginia dncome tax 1liabkility for a
particular . tax year on separate returns, they shall determine
+their West Virginia adjusted gross incomes in the same manner as
if the federal adjusted gross income of each had been determined
on separate federal returns. _

§ 110-21-12a. Additional Modification Reducing Federal Adijusted
Gross Income. :

12a.1 In addition to amcunts authorized to be subtracted
from fedefral adjusted gross income_ pursuant tec West Virginia Code
§ 11-21-12{(c), any payiént made under a tuition prepayment
contract or  tultion trust account, =as provided under West
Virginia Code § 18-30-14, shall alsc be allowed as a modification.
reducing federal adjusted gress income to the extent that the
amount of such payment is included therein.

12a.1.1  Under West Virginia Code §§ 11-21-12a and .
18-30-14, a purchaser is entitled to a modification decreasing
federal adjusted gross income for State perscnal inceme tax
purposes for the following payments made by such purchaser in the
tax year: . o L
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(1) The amount of payment made under a tuition
prepaymant contract ox tu1tlon trust account contract or koth;
and U o

(2) The amount of payment made under a contract with a
private . sector investment manager, broker-dealer or agent,
approved by the Securities Division of the West Virginia State
Auditor or the federal Securities and Exchange Commission, for
the private placement of ¢ontracts under Article 30, Chapter 18
of the West Virginia Code, when such contract has been certified
and approved by the West Vlrglrla Education Tuition Trust Board
of Directors.

12a.1.2 The West Virginia Higher Education Tuition
Trust is not authcrized to enter inte any tuition prepayment
contracts or tuition trust account contracts until such time as
it has received a ruling or opinion from the Internal Revenue
Service regarding the federal tax conseguences cf any benefits or
refunds received from the Trust under the applicable contract.
In the event that the Internzl Revenue Service determines that.
any benefits or refunds received from the Trust arising from
either +type o©f ceontract must be dncluded in federal adjusted
gross income and thus sSubject to federal taxation, such benefits
and refunds will likewise be subject to. State personal income
taxation. Payments, however, made to the Trust are exempt from
State personal income taxation as provided under Subsecticn
12a.1.1 of this regulation. o
§ 110-21-12b. Mcdification For The Purchase Of Revenue Bonds
Under An Individual Higher Educatlon Savings Plan Program.

12b.1 . Pursuant to West Virginia Code § 18-8D-5, the
State _School Building Authority is authorized to offer to the
general public one o more individual higher education savings
plan programs. The amount which an individual invests during his
or her takable year in the purchase of revenue bonds issued under
West Virginia Code § 18-9D-5.shall Dbe allowed as a modificiation
decreasing federal adjusted gross income, to the extent such
amount is included therein, in_ coxder to arrive at West. Virginia
taxable income, except as provided under Subsection 1Zb.1.2.

12b.1.1 The interest which an individual earns on
revenue bonds issued under West Virginia Code § 18-SD-5 shall net
be subject te the imposition of persconal income tax under Article
21, Chapter 11 of the West Vlrglnla Code, except . as provided in
Subsectlon 12b.1.2.

12b.1.2 1f the owner of a bond purchased under West
Virginia Code § 18-9D-5 sells such bond during a taxable year and
does not spend the entire amount for tuition and fees, books,
reasonakle rocm and board, and c¢child care to attend an
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institution which is accredited to award higher educatiocon degrees
by the West Virginia Board of Regents, cor any successor. thereto,
or by its eguivalent in anocther state, the procseds of .the sale
not sc spent shall be taxed under Article 21, Chapter 11 of the
West Virginia Code, by application of the hlghest margﬂnal rate
applicable to the taxpayer tce the amount not so spent.

12b.1.2.1 Penalty.-Where the owner of a Dbond
purchased under West Virginia Code § 18-9D-5 sells such bond and
does not spend the entire amount for the purpeses set forth in
Subsection 12b.1.2. of .this _regulation, there 1is impeosed, 1n
additicon to any personal Iincome tax otherwise due, a penalty
equal to ten percent (10%) ¢f the tax due.

12b.1.2.1.a This penalty may bs waived by
the Tax Commissicner if the taxpayer shows that any faillure <o
spend the sale proceeds of the bond in accordance with Subsection
12b.1.2. was due to reasonable cause and neot due to willful
neglect. T L~ . } o

12k.1.3 . The amount of tax and penalty, where
applicable, shall be due and payable on the fifteenth (15th) day
of the fourth (4th) month o¢f the taxable year immediately
succeeding the taxable year in which the bend was sold.

12b. 2 Reports.-The West Virginia School Building
Authority and the trustee of an individual higher educaticn
savings plan program shall make such reports regarding such bonds
to the Tax Ccmmissioner and to the individuals of reccrd who own
the bonds with respect to bond principal and interest (and the
years _to which they relate) and such other matters as the Tax
Cemmissioner may require, The reports reguired under West
Virginia Code § 18-9D-5(f) shall be filed with the Tax
Commissioner at least annually, at such time and in such manner
as the Tax Commissioner may reguire.

§ 110-21-13. West Virginia Deduction Of Resident Individual
Abolished.-The West Virginia Persconal Income Tax Act, as set

forth under West Virginia Code § 11-21-1 et seq. contains no
provision for the allowance of either a standard deduction or

itemired deductions for a resident individual.

§§ 110-21-14 to 110-21-15. = Reserved For Future Use.
§ 110-21-16. West Virginia Personal Exemptions Of A Resident.
Individual. o ’ '

16.1.In General.-A resident individual is allowed a West
Virginia exempticen of two thousand dollars ($2,000) for each
exemption for which said individual is entitled to a deduction
for the taxable year for federal income tax purposes. The number
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of perscnal exemptions to be claimed on a resident individual's
State income tax return shall be the same as tThe number of
personal exemptions claimed on his or her federal iIncome <tax
return unless otherwise provided in this regulation.

16.2 Husband And Wife.

16.2.1 Where . a husband and wife determine their
federal income tax liability by filing a joint federal return. and
also determine their West Virginia income tax liskility by filing
a joint State return, they shall be entitled to claim the same
number of perscnal exemptions on their ‘joint State return as
c¢laimed on their joint federal return for the taxable year. - :

16.2.2 . Where a husband and wife determine their
federal income tax liability by filing separate federal returns
and alsoc determine their West Virginia income tax liability by
filing separate’State returns, each spouse shall be entitled to
claim the same number of personal exemptions on his or her
separate State return as <¢laimed on the respective separate
federal return for the taxable year.

16.2.3 = Wnhere a husband and wife determine <their
federal income tax liability by filing a joint federal return but
determine their West Virginia income tax liability by filing
separate State returns, each spouse shall be entitled To claim =&
West Virginia personal exemption for.each federal. exemption t¢
which he or she would have .been entitled to c¢laim had their
fedaral income taxes been determined on separate federal returns
for the taxable year. , . DI -

16.2.4 The amcunt cf. each West Virginia exemption

allowed . under Subsections 16.2.1, 156.2.2 or 16.2.3 shall be two

theousand dollars ($2,000),

16,3 Surviving Spouse.

16.3.1  Additional Exemption.-A  surviving  spouse
shall be allowed one additional exemption of two theousand deollars
(32,000) for each cof the two (2) taxable vears which follow the
vear in which the death of the spouse occurred.

16.3.2 Surviving Spouse DPefined.-For purpeses of
West Virginia Code § 11-21-16. and this regulation surviving
spouse means a taxpayer whose spouse died during the taxable year
prior to the taxable year for which the annual return is Dbeing
£iled and who has not remarried at any time before the end of the
taxable year for which the annual return is being filed.

16.3.3 Example.-Tagpayer's = spouse dies on
January 15, -1988. As cf December 31, 1989, the taxpayer has not
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remarried. For tax vear 1989 this taxpayer is entitled te claim
an additiondl exemption as provided under Subsgection 16.3.1.
This additional exemption will also be available for ftax year
1990 provided that this . taxpayer has not remarried as of
December 31, 1990. T I

16.4 $50C Exemption For Certain Dependents.-Notwithstanding
any prov151on in this regulation to the contrary, a resident
individual wheose exemption for federal income tax purposes is
zero by virtue of Section 151(d)(2) c¢f the Internal Revenue Code
of 1986, as amended, is éntitled t¢ claim a single West Virginia

‘exemption in the amount of five hundred dollars ($500).

16.4.1 As a general rule,. a resident individual 1is
entitled to claim the same nunber of exemptions on his or her
State income tax return as c<laimed on the federal income tax
return for the taxable year. Under Secticen 131(d)(Z2) of the
Internal Revenue Code of 1386, as amended, an individual with

respect to whom a deduction is allowabkle to ancther taxpayer for -

a taxable vyear beginning in +the calendar year iIn which the
individual's taxable vyear begins is prohibited from claiming an
exemption £6r himself ofF herself on his or her federal return.
Where Secticn 151{d}(2) of the Internal Revenue Code <Ls
applicable, _a West Virginia exemptlon of five hundred dollars
(5500} shall be allowed. ; . . -

§ 110-21-17. Resident Partners. -

17.1 Definition.-For purposes of Article 21, Chapter 11 of
the Code of. West Virginia, 1931, as amended, a resident partner
with respect te a taxable year is an individual, trust, or estate
which is domiciled in the State of West Virginia, and otherwise
gualifies both as a resident individual under West Virginia Code

§ 11-21-7 and is a partner in a partnership.

17.2 Partner's Modificaticns.~In determining the HWest
Virginia adjusted““gross ~ incomé ®f “a’ resident partner, any
medification referred to in West Virginia Code § 11-21-12 and in
Section 12 of these regulations which relates to a parinership
item of income, gain, leoss or deduction must be made with respect
to the distributive share of the resident partner in such item as
determined for federal tax purposes and filed upon such partner's
federal income tax retlUrh for the tax year. Such modification,
if applicable, must ™ b& made redardless of. whether in the
partner’s federal return the partnership item is reflected on his
distributive share of partnershlp income or is one of the items
separately reported. . B

17.2.1 7 The modifications covered by this regulation
do not apply tc any item which, for federal income Ttax purposes,
is not treated as a partnership item.
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17.2.2 In determining West Virginia adjusted gross
income, a resident partner combines the medification relating to
his share of any partnership item with the modification relating
to any similar item from sources other than the partnership. For
example, if a portion of . the partnership inceme constitutes
interest on bonds of another state, and the ncnpartnership income
of a resident member of. the partnershlb also includes similar
bond interest, the resident partner must make an increasing
modification teo his federal adjusted gross income for both his
distriputive . share of the partnership income from such bonds and
the interest from similar bonds which he received individualiy.

17.2.3 If a modification relates to an item that is
not taken into. account for federal income tax purposes, and
conseguently deoes not appear in federal adjusted gross lncome,
such as interest on bonds of another state, each partner's
modification relating to that item is governed by the rules of
this Subsection. Inh “such c¢ases, the partner's modification 1s
determined Dby his dlstrlbutlve .share of the partnership's

ordinary income or loss.

17.2.3.1 Examgle.-x and Y are partners in a
motorcycle  sales and repair business. The Articles of
Partnership provide that X is entitled to seventy-five percent
(75%) and Y is entitled to twenty-£five percent (25%) of the

partnership profits or losses. In 1989, the partnership received
four thousand dollars ($4,000) of. interest income on United
States obligations (Series E Bonds). This item is subject to a

decreasing modification as such income is in federal adjusted.
gross income and i3 prohlblted, from being subjected to state
income taxation by federal law. The amecunt of each partner's
modification is computed by allowing seventy-five percent (75%)
of the interest income to X and twenty-£five percent (25%) to I;
therefore, the modification is to be. distributed In the same

proportion as is profit and loss. Each partner is entitled to
his alloccable share of the  modification and claims the
modification on his lndlvldual return. X will claim a three

thousand (3,000} dellar decrea51ng modificaticon on his West
Virginia Personal Income Tax Return, and Y will claim a one
thousand (1,000} deollar _decreasing modification on his West
Virginia Personal Income Tax Return.

17.2.4 ‘The West Virginia Personal Income TaxX Return
provides the appropriate spaces to make the applicable additions.
and subtractions of modification items to or from federal
adjusted gress income to arrive at an individual's West Virginia
adjusted grdss inccme. ) '

17.3 Character OFf Items.-In crder that the modifications may
be properly applied to partnershlp Ttems of income, gain, loss or
deduction, whenever applicable, each of such partnership items
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shall have the same character for 2z partner for purposes of the
West Virginia Personal Iricome Tax Act as that item did for that

partner for federal income tax purpdses. Where an item is not

characterized for federal income tax purposes but is reflected in
the computation of the income of .the partnership, such item, if a
gain or a loss, shall have the same character feor a partner as if
realized directly f£from the socurce from which realized by the
partnership or, ‘if. an expense, incurred in the ‘same manner as
incurred by the partnership. If a partnership item is not
recquired to. be taken into account for federal tax purposes { such
as interest on bonds of a state or of Puerte Rico), the character
of the item for a partner for West Virginia income tax purposes
is +the same as if he, or she, had individually realized or
incurred the item directly.

17.4 West Virginia Tax Avoidance Ox Evasion Through
Partnership Form Of Business. - - T '

Vel i s

17.4.1 .If & partnership agreement provides for a
special allocation among the partners of any item of partnership
income, gain, loss or deduction, and federal law or regulations
reguire that such _provision with respect to partners’
distributive shares be disregarded, for federal income tax
purposes, . because theé principal purpose of such provision is the
avoidance or evasion of federal. income tax, as such special
allocation otherwise lacks substantial economic effect as that
term is defined and applied in Treasury Regulation § 1.704-1,
each partner's distributive share of such item must be determined
in accordance with his share of the partnership's ordinary income
or loss as is determined for federal income tax purpeoses. This
rreatment and distribution of the item 1is reflected in each

partner's federal adjusted gross income and is therefore already’
in his or her West Virginia adjusted gross income, even though in

a particular case no West Virginia tax avoidance or evasion may
be involved. : B ' o : o

17.4.2 In certain cases, however, a provision for
special allocation does not have as 1its principal purpose the
avoidance or evasion of federal income tax, but has as 1its
principal purpose the aveoidance or evasion of West Virginia
income tax. In such an instance, any such provision shall be
disregarded and each partner's share of the pertinent item cof
partnership income, gain, loss or. deduction shall be determined
in accordance with his share of the partnership's ordinary income
or loss. - '

17.4.3 . Whether the principal purpose of a special
allocation of an item is the avoidance or evasion of West
Virginia income tax depends upon all surrounding facts _and
circumstances. Among the relevant circumstances to be considered
are: vwhether the paritnership, or a partner individually, has a
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business purpose for the allocation; whether the allocation has
"syubstantial economic &ffect”, that 1is, whether the allocation
may actually affect the dollar amount of the partner's shares of .
the +total partnership income or loss independently of West
Virginia income tax conseguences; whether the related items of
income, gain, loss or deduction from the same source are subject
to the same allocation; whether the allocation was made without
recognitiocen of normal business factors and only after the amount
of the spec¢ially allocated item could. reascnably be estimated;
the duration of "the allccaticn; and the overall tax conseguences
of the allocation and any other factors from Treasury Regulatlon
§ 1.704-1. S TTEs T T

17.4. 4 Example.-A and B are. egual partners in a
cleaning business. However, the partnershlp agresment allocates
to A, who is in a higher West Virginia income tax bracket than B,
all interest on bonds of the State of West Virginia held by the
partnership and allocates to B all interest on bonds of other
states. The partnership agreement alsc provides that any
difference IH the amounts of such interest allccated to each
partner is %o be egualized out of other .partnership inceme.
Since the purpose and effect of this allocation 1s sclely to.
reduce +he West Virginia income tax o¢f A without actually
affecting the shares of A and B in partnership income, such
allocation is nct. recognized. aAccordingly, in determining their
West Virginia adjusted gross income, & and B will each add to his
federal adjusted gross income one-half (%) of the interest from
ponds of states other than West Virginia under Section 12 of
these regulations. .

§ 110-21-17a. Resident Shareholders Of S Corporations.

17a.1 Resident Sharehclder Defined.-For purposes of
Article 21, Chapter 11 of the Code of West Virginia, 1931, as
amended, a resident shareholder is, .for any taxable year, an
individual, trust or_estate which 1s deomiciled in the State of
West Virginia, and which qualifies as a resident individual under
West Virginia Code § 11-21-7 and who is.alsc a sharehclder in =
small business corporation for which a wvalid election under
Section 13562 of the Internal Revenue Code is in effect for such
vear. L o - - -

17a.2 S Corpeoraticn Aghegehplder s . Modifications.-In
determining West Virginia adjusted gross income and West Virginia
taxable .income of a resident S corporation sharehclder any
modification described in West Virginia Code § 11-21-12 (b), (<)
or (d), which ¥relates to an item of income, gain, loss or
deduction shall be made in accordance with the $ c¢orporation
sharsholder's pro-rata share, for federal income tax purposes, of
the items to which the modifications relate. Where a
shareholder's pro rata share of any such item is not reguired %o
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be taken intoc account separately for federal income tax purposes,
the sharehclder's pro rata share of such item shall be the pro
rata share that such shareholder showed on his cor her federal Tax
return for thes fax year in question for S corporation taxable
income cr loss generally.

17a.2.1 Example.-Wilson is a shareholder in an 8
corporation, owning sixty percent (60%) of +the cutstanding
shares. It 1989, the S corperation received one thousand dollars
($1,000) interest income on United States obligations and five
hundred dollars ($500) interest income on West Virginia bonds.
These items are subject teo modification.. The amcunt of Wilgon's
modification is_ computed by allowing him sixty percent (60%) of
the fifteen hundred dollars ($1,500) c¢f the interest income.
Each shareholder is entitled te his or her allocable share of
modification based upon their ownership percentage.

i7a.32 ‘Character Of Items.-Each item of S corporation
income, gain, loss or deduction has the same character for an S
corporation sharehclder on his or her West Virginia Personal
Income Tax Return as that item did on such shareholder's federal
income tax return for any given taxable year. Where an item is
not characterized for federal income tax purposes, 1t shall have
the same character for. the S corporation sharehelder as if
realized by such shareholder directly from the source from which
realized by the S corperaticen, or as i1f .it was incurred by the
shareholder in the same manner as incurred by the S corporation.

§ 110-21-18.  West Virginia Taxzable Income Of Resident Estate Or
Trust. = - : = - . -

18.1 General.-The income of a resident estate or trust 1s
subject to -taxation under the provisions of the West Virginia
Tersonal Income Tax Act. The rates referred to in Subsection 4.1
of these regulaticns are to be applied against the taxable income
of the astate or *trust in determining the personal Iincome tax
liability of such estate or trust. :

18.1.1  The West Virginia taxable income of a
resident estate or _trust means its federal taxable income as
defined pursuant to the laws cf the United States for the taxable.

vear with certain modifications.  Thus, the federal taxable
income of the estate or trust is the starting pecint for computing
the West Virginia taxabkle income. This method of computing the

West Virginia taxable income of an estate or trust applies, for
example, in: - - ' . o : o

(1) the computation of the West Virginia taxable

income of an estate for the first taxable period thereof starting
with the day following the decedent's death, and
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(2) the computation cof the West Virginia taxable income
for the final taxable period of an estate or trust ending at the
date of termination thereof. .

18.1.1.1 _The coemputation cof the taxable income of
a resident decedent on the final return ending with the date of
his death is computed in the same manner as the taxable income of
a resident individual.

18.2 Modification Of Federal Taxable Income.-In order to
determine the West Virginia taxable income of a “resident estate
or trust, twoe (2) modifications must be made. These
modifications are the exemptlon medification and the fiduciary

adjustment.

18.2.1 Exemption Modificaticon.-Each estate or trust
is allowed a West Virginia exemption of six hundred dollars
($800). An estate. or trust is not allowed any exemption for
dependents. o

18.2.1.1 In. computing the West Virginia taxable
income of a “resident estate or trust six hundred dollars ($800)
shall be subtracted frcm the estate s or trust's federal taxable
income and there shall be added to the estate's or trust's
federal taxabla income the amount of .its federal deduction for a
personal exemption.

18.2.2. < Fiduciary Adjustment.-The ,,,aDpllcable
modifications as described in Subsections 12.2 and 12.3 cof these
requlations _relating to items of income, ¢galn or dediuction may be
applicable against the federal taxable income of the estate or
trust when computing its West Virginia taxable income. These
modifications shall be first combined in a single net amount.

This amount, which may be a positive or negative, constitutes the

fiduciary adjustment, After this amounit 1s computed, it "is then
allocated in the manner descrikbed under West Virginia Code
§ 11-21-19 and. Section 1% of these regulatlons The amount,

which is allocable to the fiduciary, is added to or subtracted
from the federal taxable inccocme cf the estate ox trust (depending
on whether it is a positive or negative number) to arrive at the
West Virginia taxable income of such estate or trust.

§ 110-21-19._ Share Of Resident Estate, Trust, Or Beneficiary In
West Virginia Fiduciary Ad]ustment. '

19.1 General.-Whenever a resident estate or “frust realizes
items of income or gain, or incurs ifems of loss or deduction,
which give rise to one or more of the modifications described in
Subsections 12.2 and 12.3. of _these regulations, an adjustment
rust be made in order to determine the West Virginia taxable

income of the resident estate or trust. An adjustment must alsc
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be made in order. to determine the West Virginia adjusted dross
income of a resident keneficiary of any estate or %rust in the
amount of +the share of. . each in the West Virginia fiduclary
adjustment. = For éxample, where an estate or trust receives
interest on obligations of the United States, such interest is
includible in federal gross indgdre but 1s not subject to West
Virginia perscnal income tax by reasocn of the modification
provided under West Virginia Code § 11-21-12(c)(1). Where such
modification is made, it becomes necessary to determine how much
of the modification is to be taken into account in determining
the West Virginia taxable income of the estate or trust taxable
tc the fiduciary and how much of the modificatien is to Dbe
allocated to. the regident beneficiaries.

19.1.1 This regulation prescribes the methods to be
emploved in dividing among the fiduciary and the beneficiaries,
cn an equitable basis, the particular items of inceome, gain, loss
and deductiocon which give rise to medifications for West Virginia
personal income tax purposes.

19.1.2 These modifications are combined inte =a
single net number.. . This number, which may be a negative or
positive, is termed the "West Virginia Fiduciary Adjustment”.

fter this number. is computed,. it is then divided among the
fiduciary and the beneficiaries in the manner described in
Subsection 19.3 of this recgulation.

19.1.3 The share of a resident estate or .trust in
the West Virginia fiduciary adjustment 1is then added to or
subtracted from the federal taxable income of. the.estate or trust
in arriving at its West Virginia taxable income. Similarly, the
share of a resident beneficiary in the West Virginia fiduciary
adjustment is then added to or subtracted from his federal
adjusted grosg income in arriving at his West Virginia adjusted
gross income. o

19.1.4 . A nonresident trust, estate or beneficiary
must compute.West Virginia taxable income in accordance with the
provisions of West Virginia Cede § 11-21-398 and Section 39 of
these regulaticns.

19.2 Definition Of West Virginia Fiduciarv Adjustment.-The .
West Virginia fiduciary adjustment 1s the net amecunt of the

modifications described in Subsections 12.2 and 12.3 of .these
regulations which relate to ditems of income, gain, loss or

deduction of the estate or trust.

19.2.1  Example.-A resident trust had the following
modifications for 1988:

Additions:
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(1) Interest income on bonds of the State of -

California. 1{See Subsection 12.2.31). . .82,000
Total Additiéns Modification. . . . .« .. . . . . . . ..82,000
Subtractions:
(1) Interest inccome on United States Series E

Savings Bonds. (See Subsection 12.3.1). . $500
(2) Interest income on beonds of the State of .

West Virginia. (See Subsection 12.3.2). . $200
Tetal Subtracticons Modification. .- . . o . . . . .« . . 5700
West Virginia Fiduciary Adjustment. . . . . . . . . . §1,300

19.2.1.1 Because the additicens are in excess of
the subtracticns, the West Virginia fiduclary adjustment is a
"pogsitive number"” and is allocated between the trust and its
beneficiaries as prov1ded in Subsectﬁons 19.3 cor 19.4 of thls,
regulaticn.

19.2.1.2. . If,. =~ in the example above, the
subtracticns  had. exceeded ..the additions, the West Virginia
fiduciary adjustment would be a. 'negatlve. number and. would be
similarly alleccated. B

19.3 Allogation ©Of West Virginia Fiduciary Adjustment
Between The Trust And Its Beneficiaries. ' '

12.3.1 . In General.-~As a general rule, the percentage
share of each bksneficiary and of a fiduciary cf an estate or
trust in the West Virginia fiduciary adjustment is egual to the
percentage share o¢f .the beneficiary of the fiduciary in the
federal “distributable net i1ncome of . the estate or fTrust.
Exceptions to this general rule are set forth under Subsections
19.3.2 and 19.4 of this regulation.

19.3.1.1 Example.-The West Virginia fiduciary
adjustment with respect tc an estate.is a pesitive number which
equals one thousand deollars ($1,000). The estate has federal
distributable net income of five thousand dollars ($5,C0C0) and
makes distributions of three thousand dollars ($3,000) to A and
fifteern hundred dellars (%1,500} te B, both c¢f whom are resident
beneficiaries. The foregoing distributions are considered to be
made from distributable net income for federal income tax
purposes. = The  estate makes no ocother distributions during the
taxable year. Since +the distributions _ to A represent sixty
percent (60%) of federal distributable net income, A is required
to report sixty percent {(60%) of the West Virginia fiduciary
adjustment c¢of the estate, or six hundred dollars {($600) on his.
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West Virginia Personal Income Tax Return. Similariy, B Is
required to . report thirty percent (30%) of the West Virginia
fiduciary adjustment, or three hundred dollars ($3C0), on his
West Virginia return. The remaining ten percent (10%) of the
West Virginia  fiduciary adjustment, or one hundred dellars
($100), is reguired tc be reported by the fiduclary on the West
Virginia Fiduciary Income Tax Return for the estate. .

19.3.1.1.=a If in the foregeing example, B
was a nonresident beneficiary, the computation of the shares of
the resident beneficiary A and of the fiduciary in the West
Virginia fiduciary adjustment would remain the same, but the
thirty percent (30%) allocated to B would Dbe reported by him cnly
to the extent provided in Section 39 of these regulations.

19.3.1.1.b . Where the separate shares of
beneficiaries of a trust_are to be treated, for federal income
tax purposes, as separate trusts for the purpose of determining
the amount of federal distributable net income allocable to the
heneficiary and to the fiduciary, such separate shares of federal
distributable net income shall determine the percentage shares of
the beneficiaries and of the fiduciary iIin the West Virginia
fiduclary adjustment. ' SR “ :

19.3.2 .. Special. Rule Where Estate Or Trust Has No
Federal Distributable Net Income.-If the federal distributable
net income of an estate or trust for the taxable year is zero or
a negative number, the .share of each beneficiary in the West
Virginia fiduciary adjustment is in propertion to his share of
the income of +the estate or +trust for @the taxable year,
determiried under local law or the governing instrument. The
benaeficiary's share of such income consists of the amount thereof
which is reguired to ke distributed to him during the ta=xable
year, or which is distributed to him during the taxable year
although not reguired to be distributed currently. Any balance
of the West Virginia fiduciary adjustment not sco allocable to the
beneficiary is allocable to the estate or trust. '

19.3.2.1 _Exanples.

Example 1.-A trust has income for trust accounting

purposes of ten thousand dollars {$10,000). The West Virginia
fiduciary adjustment with respect to the trust is a "positive”
number which eguals five thousand dellars ($5,000). The trust

pays +trustee's commissions and other expenses of a formal
accounting chargeable to principal which, for the purpose cof this
example, are deductible for federal and West Virginia income tax

purposes and have the effect of reducing federal distributable
net income exactly to zerc. '
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Under the trust instrument, four thousand dollars
($4,000) of "income is required to be distributed To A. An
additional three thousand decllars (33,000) is paid to A, pursuant
+o the discretionary authority of the trustee out of the balance
of the teotal income of ten thousand dollars ($10,000), and the
remaining three thousand dollars ($2,000) is accumulated by the

trust. _.A's seven thousand {7,000} dollar share is therefore
seventy percent (70%) of the income for trust accounting
purposes. Accordingly, A is requlired to add seventy percent

(70%) of the West Virginia fiduciary adjustment of five thousand
dollars {$5,000), or thirty-five hundred deollars ($3,500), to his
federal adjusted gross income in determining his West Virginia
adjusted gross inceme, as provided in Subsection 12.4. The
remaining fifteen hundred dellars ($1,500) is the trust's share
in the West Virginia fiduciary adjustment, which is required to
be added +to . the  federal taxable inceme of_ _the trust in
determining its West Virginia taxable income, as provided under
Subsection 18.2. .

Example 2.-The facts are the same as in Example 1
except _that the West Virginia _fiduciary adjustment is a
"negative" number which eguals five  thousand dollars ($5,000).
In computing his West Virginia adjusted gross iIncome, the
beneficiary  is thereforéd permitted to  subtract thirty-five
hundred dollars ($3,500) which is his share in the West Virginia
fiduciary adjustment, from his federal "adjusted gross income.
The +trust .is permitted to subtract fifteen hundred dollars
($1,500), which is its share in the West Virginia fiduciary
adjustment, from its federal taxable income. In this particular
case, the trust will derive no West Virginia tazable benefit from
this subtraction except in a case where it has ncondistributable
capital gains or extraordinary dividends allocated tc principal.

19.4 Alternative Apportionment Of West Virginia 'Fiduciary

Adifustment ~_Between The Estate  Or  Trust  And Its

Beneficiaries.-Wnere the metfhods provided under Subsection 19.3
will noét result in a fair and equitable apportionment of the West
Virginia fiduciary adjustment, the fiduciary may, upen
application, =adopt and Usé on a return for the taxakle year of
the estate or trust, any other method which is eguitable, subject.
to such terms and conditions as the State Tax Commissioner may

requiire. R L o B

19.4.1 No alternative method shall be approved which
results in the inclusion in the West Virginia adjusted gross
incoeme of the beneficiary an amount greater than the amount of
the trust income paid, credited, or reguired to be distributed to
such beneficilary for the taxable year. '

19.4.2 Any fiduciary whose alternative method of
apportionment under West Virginia Code § 11-21-15(d) and this
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regulation is approved,. must attach %o the West Virginia
Fiduciary Income Tax Return for the particular year a signed
statement centaining a summary of the facts relied upon and used
to support the position that the alternative allocation, rather
than the allocatlon prescribed in Subsection 18.3 is fair and
egquitable. R e s o i

§ 110-21-20. Credit For Income Tax Of Another State.

20.1 Gerieral.-A West Virginia resident may be zllowed a
credit against his West Virginia personal income tax for any
personal income tax 1mposed for the taxable year by ancther state
of the United States or the District of Columbia, upon income

derived from =durces within The other state or the District.

Where a resident estate or trust receives income from another
cstate of the United States or the District of Cclumbia, then the
estate or tftrust is entitled te. a2 similar credit, computed in the
same manner and subject to the same exceptions and limitatlions as

in the case of a tesident individual. No credit, however, shall
be allowed for . personal . iricome taxes imposed Dby a county,
municipality, borough, townshi cor .. any other political

subdivision of & state or fer any taxes other than personal
income taxes. L

20.1.1 The amount of the credit allowed under West -

Virginia Code § 11=21-20(a) and Subsection 20.1 above shall be
determined in accordance with forms and instructions provided by
the Tax Commlssioner. . .

20.1.1.1 The Tax Commissioner may by instruction
cr otherwise”requife'any'resident,individual, estate or trust to
provide evidence, including but nect limited to, a copy of the
completed and signed nonresident personal income tax return filed
with the other taxing Jurlsdlctlon for the taxable vyear, in order
to establish that the individual, estate or trust is entitled to
claim a credit under the provisions of West .  Virginia Code
§ 11-21-20. S R S - T )

20.1.1.1.a =~ ©No credit shall be allowed
under West Virginia Code § 11-21-20 unless the taxpayer has
proved to the satisfaction of the Tax Commissioner the amount of
tax paid to the cther taxing jurlsdlctlon A Form W-2Z indicating
perscnal income tax withheld for another jurisdiction shall not
be sufficient *to establish credit under this Section. The mere
fact that tax was withheld does not establish the fact that the
taxpayer has been liable for <the payment of *tax <to another
jurisdiction. Therefore, when claiming a credit for taxzes pald
to another jurisdiction, the taxpayer must file with his West
Virginia Personal Incomd Tax Return a signed copy of the personal
income tax return £filed with the cther jurisdiction. Such return
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shall be considered as prima facie. evidence of the amount of
personal income tax, if any, pald to the jurisdiction.

20.2 Limitation.-The _amcunt of the credit =zallowed %o a
resident individual is subject to the following limitations:

(1) The credit azllewed shall not exceed the amount of
tax actually payable to the other jurisdiction on income also
subject to West Virginia tax.

(2) The credit shall not exceed the percentage of the
West Virginia personal income tax determined by dividing the
porticon of _the taxpayer’'s West Virginia income subject to
taxation in such other jurisdiction by the total amount of the
taxpaver's West Virginia ingome. For . example, 1f the total
inceme of a resident was five thousand dellars ($5,000) and twe
thousand dellars ($2,CC0) thereof was subject to. tax by another
jurisdiction, the amount of the West Virginia tax credit would be
limited to forty percent (40%) (%2,000 divided by $5,000) of the
West Virginia tax. o ' n "

(3) The credit shall not reduce the West Virginia .
personal income tax ctherwise due to an amount less than would
have been due if the income subject to taxation by the other
jurisdiction. were excluded Zrom the taxpayver's West Virginia
income. If in the &xample above, the West Virginia perscnal
income tax would have. been  twenty dollars ($2C) 1less Dby
eliminating _the_ other Jjurisdiction's income from the income
subject tc West Virginia personal income tax, the credit shall be
limited to twenty deollars ($20). o ' '

20.3 Excepticn.-Where ~ there .exists a written reciprocal
credit agreement between Wwest Virginia and  ancther taxing
jurisdiction as authorized under the provisions of West Virginia
Code § 11-21-40, no c¢redit shall be allowed for a tax levied by
such other jurisdiction against personal inccme taxes imposed by

this State.

20.3.1 The . resident credit . allowed under -~ West
Virginia Code § 11-21-20(a) and Subsection 20.1 .of this
regulation is only applicable where another taxing jurisdiction
has not by written agreement with this State consented to grant
nonresidents a credit for. personal income taxes imposed by the
state of residence. In "such <cases, the taxpayer must look to
West Virginia for the applicable credit and must claim the credit
on the West Virginia Personal Income Tax Return.

20.3.1.1 Exanmple.-X, a resident West . .Virginia
taxpavyer, earns inceme 1in Virginia during the taxable year.
Presuring this State and Virginia are operating under a written
recipreocal credit agreement whereby Virginia grants nonresidents
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a credit for personal income tax imposed by the state of
residence on the income earned in Virginia, this taxpayer who
receives a credit by Virginia on his nonresident Virginia return
for West Virginia perscnal income taxes pald is not entitled to a
credit on hig West Virginia resident return for personal income
tax imposed by Virginia. = )

20.4 Definitions.~For . purpecses of ., West Virginia Code

§ 11-21-20 and this regulation, the terms and phrases set forth
below shall have the following meaning.

20.4.1 _M"West Virginia income” means the West
Virginia adjusted gross income of an individual or +he amount of
+he income of an estate or trust determined.as if the estate or
trust were an individual computing his West Virginia adjusted
gross ilncome as described in Section 12 .cf . these regulations.

20.4.2 T"West Virginia K tazx" means the total tax
payvable on the West Virginia taxable income of the resident
individual under the West Virginia Perscnal Income Tax Act
excluding any amounts representing penalties or interests.

20.4.3 .. MTax of the other Jurisdiction” means the
total tax imposed for the taxable year by a state of the United
States other than West Virginia or by the District of Columbia as
provided under Subsection 20.1 of this regulation, exclusive of
any penalty ¢r interest.

20.4.4 "Income derived from sources within" means
compensation for personal services perfermed in the other
jurisdiction, income from a business, trade or profession carried
on in the other Jjurisdiction and income from the ownership of
reazl or tangible personal property situated in the other
jurisdiction but not income from intangibles, except where such
income is from property employed in a business, trade or
profession carried on in the .other Jurisdiction.

§ 110-21-21 teo 110-21-30. Regerved For Future Use.
PART III. NONRESIDENTS.

§ 110-21-31. West Virginia Taxable _Income Of Nonresident
Individual. _ - : —

31.1 General.-The West Virginia taxable iIncome of a
nonresident individual shall be his West Virginia adjusted gross
income less his persohal exemptions, said  exemptions to be
computed in accordance with West Virginia Code § 11-21-36 and
Section 35 of these regulaticns.
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31.1.1 T The . West Virginia taxabkle income of =
nonresident individual includes those items cf income, gain, locss
and deduction included in his federal adjusted gross inceome which
are derived from or conneckted with West Virginia seources.

31.1.2. The same tax rates which are applicable fte a
resident individual's taxable income are likewise .applicable to a
nonresident individual's taxable inccme.

31.2 Husband And Wife.

31.2.1 Where a husband and wife, both c¢f whom are
nonresidents, ¢émpute their federal taxable incomes separately by
filing separate federal inccme tax returns, they shall also.file
separate West Virginia returns and compute their West Vlrglnla
taxable incomess separately for suqh yvear.

31.2.2 Where a husband and wife (beth of whom are
nonresidents) compute their federal taxable income on a Jeint
federal return, or if neither files a federal return, they may
either determine their West Virginia taxable income jointly or
they may determine their West Virginia taxable inccmes separately
provided that <they comply with the regulrements of the Tax

Commissioner in setting forth information on a single form.

31.3 Different Resident Status 0Of Husband And Wife.-If
either the husband or the wife is a resident of West Virginia and
the other is a nonre51dept the West Virginia taxable income of
each spouse must be separately computed and stated by the filing
of separate personal income tax returns.

31.3.1 Exception.-Not withstanding Subsection 31.3
above, in the case where cne spouse is a resident and the other
ig a nonresident, they may compute a Jjoint West Virginia taxable
income by filing a joint West Virginia return sc long as they
compute their federal taxable income con a jeint federal return
and they elect to compute their joint combined West Virginia
taxable inccme as if both the husband and w1fe were re51dents of
West Virginia.

231.3.1.1 The .exception provision of Subsecticn
31.3.1 does nct apply in any case where elither the husband or the
wife separately changed his or her residence during the taxable

year. . ‘Subsecticn 31.3. 1_appl;es only where
resident of West Virginia for the full taxable
spocuse was a nonresident for such full taxable

31.3.1.2 Where -an electicn
Subsection 31.3.1, the spouses .shall file
Virginia Personal Income Tax Return and will

one spouse wWas a
year and the other
year.

is made under
a resident West
be_ treated in all

respects ag residents for purposes of West Virginia's personal
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income tax. -Thusg, sald spouses are entitled to c¢claim the number
and amount of personal exemptions allowed resident individuals as
set forth under West Virginia Code § 11-21-16 and Section 16 of
these regulations and any applicable credit for personal income
tax paid another state as provided i1in West Virginia Cede
§ 11-21-20 and Section 20 of these regulations.

§ 110-21-32. West Virginia Adjusted Gross Income Of A
Nonresident Individual.

32.1 General.-The computation of the West_ Virginia adjusted
gross inccme of a nonresident requires =a separate determination
of those items of income, gain, loss and deduction entering into
gaid individual's federal adjusted gross income which are derived

from or conhected with West Virginia sources. The items thus .

determined are subject .to the same modifications as  are
applicable for a resident individual under Subsection 12.2 and
12.3 and Sectiens 12a and 12b of these regulations.

32.1.1  Items Included In West Virginia Adjusted

Gross. Inceme.-The West Virginia adjusted gross income . of . a

nonresident “individual 1ncludes the net amount of 1ncome, gain,
loss and deduction which enter into said individual's fedeéral
adjusted gross income, but  limited to the portions of such items
derived from or —conneéted with West Virginia sources . as
determined under Subsection 3Z.2 of this regulation.

32.1.1.1 In addition to items receiwved or accrued
directly Dby the taxpayer, a nonresident individual's West
Virginia adjusted .gress income includes: (1) his or her
distributive share o¢f. .partnership income, gain, loss and
deduction described under Section 37 of these regulations, (2)
his or her &@istributive share of 8 corpeoration income, gain, loss
and deduction described under Section 37a of these regulations,
and (3) his or her. share of estate or trust income, gain, lcss
and deduction described under Section 392 of these regulations.

32.1.2 Example.-A, a nonresident, received during
1888 the following items of income: . :

(1) Income from salary paid in West Virginia. . . $10,000.00
During 1988, eighty percent (80%) of A's
werking days were reguired Lo be worked
inside West Virginia. @ °
(2) Distributive share cof income from a
partnership carrying on business both
within and without West Virginia. . . . . . . §35,000.00

Seventy percent (70%) of the partnership
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income is properly allocated to West
Virginia as seventy percent (70%) of the
partnership business was transacted in
West Virginla.

(3) Net rental .income from an apariment
house located in Ohie. . . . . « « « . . . . .5 3,000.00

(4) A's share as a beneficiary under a
testamentary trust. The trustee is
Wheeling National Bank and all of the
trust corpus 1s located within West
Virginia. Income of the trust includes:

Net rentals. from medical office

building located in Wheeling. . . $10,000
A's share as 50% beneficiary. . . . ... . , .$ 5,000.00

{5) Dividends from stock of a West
Virginia corporation. . . . . . . . . . . . . § 8,000.0C

The net amcunt of A's items of income and gain entering
inte his federal” adjustai-gross income derived from or conrected
with West Virginia sources.is determined as follows:

(A) Szlaries (determined with regard fo days
worked in West Virginia but not where
payment was made) (80% X $1O OOO;OO = ~ _
$8,000.00). . . . . . $ 8,000.00
{B) Partnership income (determzned on the basls :
cf the partnershlp s allocation) {(70% X

£35,000.00 = $24,500.00). . . . . . . $24,500.00
{C) Inccme from an apartment house (entlrely
exclided, because it iz Chie rental property).$ -0-

(D) Income from trust (limited to income from
real or tangible personal property, see
Subsection 32.2). . . . . . . . . & 5,000.00
(E) Pividend from stock of a Wes; Vlrglnla
corporation (entirely excluded, see , .
Subsection 32.2). . . . . . . . . . . . L. -0-

Total (A's West Virginia adjusted gross income).. $37.500,00

32.2 Income And Deductions From West Virginia Sources.

32.2.1. GCeneral.-A nonresident individual's items of
income, gain, loss and deduction derived from or connected with
West Virginia sources are the items attributable to:

(1) the aownership of dAny interest in real or tangible.
personal property in this State; or -
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(Z) a business, trade, procfessiocn or cccupation
carried ori in this State; or

(3) personal services performed in this State. The .
determination as to whether items of income, gain,
loss and deduction are derived or connected with
West Virginia scurces.is made in accordance with
Subsectionsg 32.2.1.1 and 32 2 1.2 of this
regulation.

32.2.1.1 Items Attributakle To Real 0Or Tangikle
Persegnal Property In This State.-The West Virginia adjusted gross
income of a nonrasident individual inciudes Titems of income,
gain, less and deduction entering into his or her,.federal
adjusted gross income which are. attributable to the cownership oI
any interest in real or tangible personal property in this State.
Thus, West Virginia adjusted gross income includes rental income
from real or tangible perscnal property in this State after
deducting ordinary and necessary expenses atiributable to the
ownership, operation or maintenance of such preperty. Income and
deductions attributable to a lease-hold interest in property in
this State are included, as_ well =zas income _and deducticns
attributakle to ownarship in fee.

32.2.1.1.a Interest income received from
an installment sale. of West Virginia wrezazl or tangible perscnal
property must to. the extent included in federal adjusted gross
income be included in the West Virginiaz adjusted gross income of
a nonresident individual because such inccome is source Income.

32.2.1.1.b The West Virginia adjusted
gross income of & nonrésident individual does not include items
of income, gain, loss and deduction attributable to the ownership
of any interest in. real c¢r tangible personal property located
outsidae this BState, even though rental payments or installment
rayments 1in respect of the property may ke made from a pcint
within this State by a resident indiwvidual, partnership or
corperaticen. T — L = , .

32.2.1.2. Business, Trade, @ Profeggdion Or
Cccupation Carried Cn In This State.-The West Vlrglnla adijusted

gross income of a: nonresident lnle1dual includes  i1tems of
income, gain, loss and deductlon entering inte his federal
adjusted gress incomeée  which ”are”,attribuiable te a business,
trade, proféssion or odéLupation carried on in this State.

32.2.1.2.a The West Virginia adjusted
gross income of a nonresident individual rendering services as an
employee includes the compensation for services entering into his
federal adiusted gross income, but only if, and tc the extent
that, his or her services were rendered. within this State.
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Compensation for “servicéd rendered by a nonresident individual
wholly without. the State 1s not included in his or her West
Virginia adjustéd gross incomé&, regardless of the fact that
payment may be made from a point within the State or. that the
employer is a resident individual, partnership or corporation.

32.2.1.2.b . .. The West Virginia adjusted
gross income of a nonresident individual includes the income of a
West Virginia corporation which is an electing small Dbusiness
corporation for federal income tax purpcses (S corporation).

32.2.1.2.c _If. services are performed
within West = Virginia -whether or not as an employese, the
compensatlon for such. serviges includible in federal adjusted

gross income constitutes income from West Virginia sources.

32.2.1.2.4 Prizes, dwards, and similar
payments are derived from or connected with West Vlrglnla sources
s0o long as such gains are: ‘inzident to the nonresident's presence
or other activities within West Virginia.

32.2.1.2.e If services were performed in
part within West Virginia and in part without West Virginia, the
portion of  the  compensation attributable to the services
performed within West Virginia is determined in accordance with
the ratio of days worked within West Virginia teo the total days
worked over the period during which the compensaticn was earned.

32.271.2.e.1 Example.~¥X, a nenresident
individual, is " a salaried emplovee of a North Carolina
construction cocmpany. X works partly within West Virginia and
partly within North Carclina. ¥ earns twenty thousand deollars
($20,000) "during tax year 1988. The amcunt =allocable to West
Virginia scurces is that pertion of X's salary income which the
number cof days worked in West Virginia bkears to the total days
worked during the vyszar (excluding non-working days; such as,
Saturdays, Sundays, holidays, vadatiens, sick leave, efc.) beoth

within and without West Virginia. out of the total of +two
hundred eighty (280) working days, X worked seventy (7C) days
within. West Virginia. X determines his West Virginia income in

the following manrner:

Days actually worked during year in West
Virginia. . . . . .70
Toctal days worxed durlng the year . . . 280

Since the number of days worked within
West Virginia amounts to twenty-five percent (25%) of X's total
working days, X multiplies his total salary by twenty-five
percent (25%) tc arrive at +the amount of his West Virginia
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income. His West Virginia income is five thousand dollars
($5,000) (25% X $20,000 = $5,000).

32.2:.1.2.£f . _Pensions and retirement pay
which are eligible for féderal tax treatment under Section 72 of
the Internal Revenue Coie as "amounts recaived as an annuity"
under an annuity, endeocwment or life insurance contract shall be
considered .to Dbe . inceme from annuities and not taxable to
nonresidents.

32.2.2 Income From Intangibie Persgonal

Property.-Items of 1ncome,_ga1n, loss and deduction attrlbutable

to intangible personal property of a nonresident individual,
including annuities, dividends, interest, and gains and losses
from the disposition of ‘intangibkle perscnal property, do not
constitute items of income, gain, loss and deduction derived from
or connected with West Virginia scurces eaXcept to the extent
attributable to  -preoperty employed in a Dbusiness, trade,
profession,  or .occupation carrled, cn in this State. For a
nenresident individual who is & ‘sharehclder of a corporation
which is an electing small business corporation for federal
inceme tax purposes (S corporation shareholders}, undistributed
taxable income bf such corporation deces censtitute income or gain
derived from West Virginia sources and a net dperating loss of
such corporation does constitute a loss or deduction derived from
or connected with West Virginla sources. o
32.2.3 Deductions with respect to <capital losses,
net leong-term capltal gains and net operating losses shall be
based sclely on income, gain, loss and deduction derived from or
connected with West Virginia scurces, but otherwise .shall be
determined in the same manner as  the corresponding federal
deductions. . . : -

32.3 Income ~And Deductions Partly From West Virginia
Sources.-Because  the West Virginia adjusted gross income of a
nenresident individual takKes into account only items of income,
gain, loss and deductlon. derived from or ccnnected with West
Virginia scurces, an appertionment and allocation of items of
income, gain, loss and deducticn are reguired when a nonresident
individual carries on a buginess, trade, prcofession ar occupation

partly within and partly without the State.

32.3.1 Record Keeolng -1f the taxpayer does not
maintain books and records which clearly and accurately reflect
the amount of Y¥usiness cénducted within West Virginia, he may
employ any method which isg fair and equlbable, however,  the
taxpayer must make a full ‘disclosure and explanation of such
method when filing his return. If the Tax Commissicner deems
such method of &dllocation and apportionment to ke inequitakle,
the Tax Commiszsioner may prescribe any methed which clearly and
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accurately reflects the proportion of the net amocunt of the items
of income, gain;. loss and deduction attributable to the
activities of the busginess carried on in West Virginia.

32.4 Purchase And Sale For Qwn Account.-A nonresident
individual, other ifhan a dealer holding property primarily for
sale to customers in the ordinary course of his trade or
business, ig neot deemed to be carrying on a business, trade,
profession or occupation in this State solely by reason of the
purchase and sale of property for his own account.

232.5 Husband And Wife.-Where a. husband and wife determine
their federal income tax on a joint return but determine their
West Virginia personal income taxes separately, their West
Virginia adjusted gross incomes must be determined separately, as
if ‘they had filed .separate federal. income tax returns and their
federal adjusted grcss incomes had been determlned separately.

32.6 Military Pav.-Compensaticn paid for service in the
Armed TForces of the United States, performed during active duty
by an individual not domiciled in this State, shall not
constitute income derived from West Virginia sources,
Accordingly, if an indiwvidual not demiciled in this State is a
member of the Armed Forgces of the United States during active
duty, such compensation received by him does not. constitute
income derived from West Virginia sources even though the service
is performed in whole or in part within this. State.

§ 110-21- 33.T"'West Virginia Deduction of A Nonresident
Individual.-The West Virginia Personal Income Tax Act contains no

provisicn for the allowance of either a standard deduction or for
itemized deducticns for a nonresident individual.

§§ 110-21-34 to 110-21-35.. .Reserved For Future Use.
§ 110-21-36. West Virginia Persconal Exemptions Of A Nonresident
Individual. - . T ] T T T

358.1 A nonresident individual is allowed the same number of
persconal exemptions for State income tax purpeses as. for federal
income tax.purpcoses. A nonresident individual shall be permitted
the same West Virginia exempticns as are permitted under West
Virginia Code § 11-21-16 and Section 16 of these .regulations
provided that such exemptions shall be the preduct of the amount
allowed 4s A personal’ éxempiion for a West Virginia resident
multiplied by the ratio which _the nonresident's West Virginia
source _income bears to that nonresident individual's federal
adjusted gross income for the taxabkle year.

36.1.1 Example.-X, a taxpayer entitled to claim one
(1) federal exemption, has West Virginia souxce  income of ten
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rhousand dellars ($10,000) and federal adjusted gross income cof
fifty thousand dollars ($50,000). Pursuant to West Virginia Code
§ 11-21-16(a) and Subsecticn 16.1 .of this regulation the amount
of the. personal. exemption te be miltiplied by the ratic of the
nonresident's West Virginia source income is two thousand dollars
{$2,000). Thus, *the amount of personal exemption <To be claimed
on the nonresident return equals four hundred dollars ($400)

($2000 X $10,000/$50,000 = $400).

36.2 Husband And Wife (Both Nonresidents).-Where =2 husband
and wife Ffile a joint federal return and also a Jjoint State
return, the same number of personal exemptions are allowed on the
Soint State_return as on the doint federal return. Similarly,
where a husband and wife file separate federal returns, the =same
number of personal exemptions are .allowed on the separate State
nonresident returns of each spocuse as on the respective separate
federal_ returns. 1f, however, & nusband and wife file a joint
federal return but separate State returns, each of them is
entitled to a West Virginia exemption for each federal exemption
to which he or she would be separately entitled had they filed

separate federal returns.

36.3 In nc event shall the amount per exemption allowed Ifor
a nonresident individual under West Virginia Code § 11-21-36 and
this regulation exceed _the amecunt allowed per_ exemption for a
resident individual under West Virginia Code .§ 11-21-16 and
Saction 16 of these regulations.

§ 110-21-37. HNonresident Partners.

37.1 Nonresident Partner Defined.-A ncnresident partner is
an individual who is a partner in a west Virginia partnership or
a partner in any partnership doing business in West Virginisa
where that individual does not gualify as a resident individual

under the provisions of West Virginia Code 11-21-7.

37.2 Partnership Doing Business In West Virginia Defined.-A
partnership is doing business in wWest Virginia if it has any
revenue from West Virginia sources, or if i1t engages in any
purposeful revenue generating activity with the object of direct

or indirect gain or econgmic benefit in West Virginia.

37.2 Partnership Income And Deductions Derived From West .
Virginia Sources.-The West Virginia adjusted gross income of a
monresident partner of any partnérship shall include his or her
distributive share of. all partnership items of income, gain, loss
and deduction. which entered inte his or her federal adjusted
gross income as filed for the taxable vear in guesticon to the
extent that the amount or amounts of such items are derived from
or connected with West Virginia sources; that is, from real cr

tangible perscnal property having an actual situs in West
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Virginia or from a business, trade, professicn, or occupation
carried on in this State, as determined under Section 32 of these
regulations.

37.4 Special. _Rules Ag To._ .West Virginia Seources.-In

determining the sources of a nonresident partner's share of
partnership income, as either within or without West Virginia the
following shall apply:

37.4.1 No reccocgnition or tax effect shall be given
to a provision in the partnership agreement which characterizes
payments to¢ the partner as being employee conmpensation or other
consideration paid-or distributable for the use of capital of a
partner.. - - S P i S P : L = .-

27.4.2. Similarly, no tax effect shall be given to a
provision in the partnership agreement which allccates to the
nonresident partner, as income or gain from sources outside West
Virginia, a greater proportiocon of his distributive share. of
partnership income or gain than the ratio of partnership income
or gain from sources outgide West Virginia to partnership income
or gain from all sources. —

37.4.2.1 Example.-X is a nonresident partner of a
partnership located in West Virginia, sixty percent (60%) of the
business of_ which 1s from West Virginia sources. X's total
distributive share.of partnership income from all sources.is five
thousand dellars {(55,000). X is regquired to report cn his West
Virginia nonresident income tax return three thousand dollars
($3,000) (60% of $5,000), as his partnership distributive share,
even though, under special provisions of the partnership
agreement, his share cf the total. West Virxginia income of the
partnership may have been fixed at less than three thousand
dollars ($3,000). ' :

37.4.3 Similarly, no tax effect shall be given to a
provision in the partnership agreement which allocates to the
nonresident partner a greater . propeorticn ¢f a particular
partnership item of loss or deduction c¢onnected with West
Virginia sources than his proportionate share for federal income
tax purpeses of partnership loss or.deduction generally. If, for
example, the proportionate share .of 2a nonresident partner .of
partnership losses 1s generally fifty percent (30%) for federal
income tax purposes, he is not permifited to deduct on his West
Virginia income tax return more than fifty percent (530%} of any

particular partnership Lloss or deduction connected with West

Virginia sources, irrespective of any special provision of the
partnership -agreement allocating a Larger percentage of the
specific loss or deduction to him.

37.5 Partner's Modifications.
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37.5.1 Tn determining the West Virginia adjusted
gress income of a nehresident partner, any modification described
in West Virginia Code § 11-21-12 and Sectien 12 cf these
regulations which relates to = partnership item of income, gain,
Toss or deduction shall be made with respect to such partner's
distributive share of the partnership. The medifications covered
by these Secticns do not apply te any item a nonresident himself
receives or.incurs directly, and these Sections do not apply te
any item which, for federal income tax purpcses, is not treated
ag a partnership item. ‘ ‘ ’ ’

37.5.2 The *total applicable  modification of any
partnership item of income, gain, loss, or deduction shall be set
forth on the partnership return, together. with the respective
portion thereof distributable *to each partner. Where any
particular medification pertains te an item includible iIn federal
adjusted gross income, the partnership return shall show each
nonresident's portion thereof derived from or connected with West
Virginia sources. . . ...

37.6 Alternate Methods.-Upon written application, the Tax
Commissioner may authorize the use of such other methods of
determining a nonresident partner's portion of partnership items
derived from or connested with West Virginia sources as he deems
o be appreopriate and eguitable. Whenever a nonresident
partner's distributive .share of partnership items of income,
gain, loss_ or deduction are SO determined, any of ~the
modifications relating thereto shall.be similarly determined.

§ 110-21-37a. Nonregident S Corporation Shareholders.

shareholder is a noaresident individual who holds stock in a
corporation that was formed in West Virginia, or that transacts
business in West Virginia, and has in effect . a wvalid election
under Secticn 1362 of the Internal Revenue Code, 26 U.S.C. 136z,

37a.l Definition.-A nonresident S ... corporation

37a.2 Definiticon-An 8 Corbgfation Doing Business In West

Virgin;a.—An,Shporpozgtion;ii_géigg business in West Virginia if
it has any revenue from West Virginia scurces, or if it engages
in any purpcseful revenue generating activity with the obkject of

direct or indirect gain or economic kenefit.

27a.3 - In determining West Virginia adjusted gross income
cf a nonresident shareholder of any S corporation,. such
sharehclder may only include.in his or her West Virginia adjusted
gross income such shareholder's pro rata share of the portion of
the S corporation's income that was derived from or connected
with West Virginia sources, that entered into such shareholder's

federal adjusted gross income as filed by that shareholder on his

or her federal income tax return for the taxable year.
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§ 110-21-38. West Virginia Taxable Income Of Nonresident Estate

Or Trust. ) T T ce D e

38.1 General.-Certzin income of a nonresident 'estate or

trust (like . certain income of a nonresident individual) is
subject to taxation under the West Virginia Perscnal Income Tax
Act. Nonresident estates and trust are defined in Section 7 of
these regulations. The rates referred.to in Section 4 of these
regqulations are applied against the taxable income of the estate
or trust. The taxable. income of =z nonrsesident estate or trust
does not include the amount distributable or properly paid or
credited to the beneficiaries because beneficiaries are taxed on
their distributive shares of the estate or trust and the estate
or trust is taxed on the remaining balance of the income not
distributed. el

28.1.1 . The West Virginia taxable income of a
nonresident estate or trust is its federal taxable income To the
extent derived from or connected with West Virginia sources
subject to_ the applicable West Virginia exemption. Thus, subject
to the applicable West Virginia exemption, the West Virginia
taxable income of a nonresident estate or trust includes its
share of federal distributable income and, in addition thereto,
any other items of income, gain, loss or deduction cf the estate
or trust recognized for. federal Income tax purposes but not

included in federal distributable net income to the extent that-

such share and other items are derived from or connected with
West Virginia sources.

3g.1l.2 Items In Distributable Net Ingome.-The share
of a nonresident estate ©F trust in the items of income, gain,
loss and deduction, derived from or ceonnected with West Virginia
sources, which enter into the federal definition of distributable
net income is the amount, if any, by which such items exceed the
aggregate of all the beneficiaries' shares therein. The share of
the nonresident estate or trust is determined in accordance with
West Virgirnia Code_ § 11-21-39  and  Section 3% of these
regulations.

38.1.3  Items Not In Distributable Net Income.-The
amount of any West Virginia connected items of ingome, gain, loss
and deduction . recognized. for federal income tax purposes but
excluded from the federal definition of distributable net income,
must be .added to or. subtracted £from, as the case may be, the
estate's or trust's share of items reflected in distributable net
income. The determination of the source of. such items is made in
accordance -with +the applicable rules of Secticns 32 of these
regulations and the provisions of West Virginia Code § 11-21-3Z2.

38.1.4 EIxemption.-Each estate or ftrust is allowed a
West Virginia éxemption of six hundred dollars {$600), regardliess
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of the amounht Tf the federal exemption. An estate or trust is
not allowed any exXemption for deperndents. The West Virginia

exemption of sgix hundred dollars ($600) is allowed an estate or
trust even though the particular return filed may be for a
taxable perlod of less than twelve (1Z) calendar months where the
election is allowable federally.

38.2 West Virginia Source Rules.-For. the purpose of this
regulation, an item of income, gain, loss or deductlion is
considerad derived from or connected with West Virginia sources
when any such iltem is attributable to the ownership by the estate
or trust of any interest in real .or tangible personal property in |
this State or when the item is attributakle to a bkbusiness, trade,
profession or ‘bccupation carried on in West Virginia by the
estate or trust, in accordance with the applicable rules set
forth in = Section 32. o©i these regulations pertaining tTo
nonresident individuals. Deductions with respect +to capital
iposses, net leong-term capital gains, and net operating losses
shall be Dbased solely on income, gains, losses and deductions
derived from or coénnected with West Virginia sources, but such
West Virginia items shall ctherwise be computed or determined in
the same manner as the corresponding federal l1tems.

§ 110-21-39. . Share Of Nonresident Estate, Trust Or Beneficiary
In Income From West Virginia Sources.

39.1 General.-The share of a nonresident estate or trust and
the share of a nonresident bene;1c1ary of any estate or trust, in
estate or <trust 1ncome, ¢gain, loss and deduction from West
Virginia sources shall be determined 1in accordance w1th. West

Virginia Code § 11-21-3% and this regulation.

39.1.1 " Items Of Distributable Net Income From West
Virginia Sources.-There shgll be determined the items o¢f income,
gain, loss and deduction derived from or. connected with West
Virginia sources whlch"_enter inte the deflnltlop of federal .
distributable net income of the estate or trust for the taxable
vear (including such items frem ancther estate or trust of which
the first (1lst) estate or trust is a keneficiary}. Items of
federal distributable net income from West Virginia sources
represent items of income, galin, loss and deductlon which are
either attributable to the ownership by the estate or trust of
any interest in_real or tangikle personal property in West
Virginia or_ attrzikutable to a business, trade, profession or
occcupation carried on in this State by the estate or trust. Such
determinaticn of items from West Virginia sources shall be made
in accordance with West Virginia Code § 11-21-32 and the rules
prescribed in Section 32 of these regulations.

39.1.2 Modificationsg.-The applicable meodifications,
described in Subsecticons 12.2 and 12.3 o¢f these regulations,
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pertaining to items from West Virginia sources shall be first

combined into a single_ net number. This number, which may be a

positive or negative number, constitutes +the net modificaticn.

After this number is computed, it -is then allocated in the manner

prescribed in Subsecticn 39.1.3 of this regulation for allocating
distributable net income from West Virginia .sources. When,

heowever, a West Virginia item which would be treated as a
modification is alreddy included in federal distributable net-
income, no medificaticon which in effect would duplicate the item
shall be made. . —

39.1.3 Allccation Among Estate Cr Trust And
Beneficiariesg.-The distributable net income of an estate or trust
from West Virginia sources shall be _-allocated between the
nonresident estate or trust and its nonresident beneficiaries in
proportion to their respective shares of federasl distributable
net lncome, including, solely for the purpcse of this allocation,
any share of resident beneficiaries. The share of the estate or
trust in federal distributable net income is the amcunt, if any,
by which _the  federal Jdistributable net income exceeds the
aggregate of the shares therein of all its beneficiaries.

39.1.3.1 Character Cf Items.-Each o©f the estate
or Trusit items of income, gain, losgs or deduction shall have the
same character for West Virginia Iincome tax purposes as for
federal indome tTax purposes.  Where such an item is net
characterized for federal income tax purposes, +the item shall
have the same character as if realized directly from the solurce
from which realized by the estate or trust, cor incurred in the
same manner as incurred by the estate or trust. The same is true
if '‘an estate or ITrust item is not reguired tc be taken into
account for federal income tax purposes.

39.2 Alternate Methods OFf Determining Shares.-If the estate
or trust has no federal distributable net income for the taxable
year, the share of each beneficiary (including, solely for the
purpose of this allecation, resident beneficiaries) in the net
amounts determined under Subsection 39.1 (distributable net
income and net medification) shall be in proportion te his share
of the estate or trust income for such year, under local law or
the governing instrument, which is reguired to_be distributed
currently and any other amcunts of such incoeme distributed in
such year. Any balance of such net amounts shall be allocated to.
the estate or trust. )

38.2.1 The Tax Commissicner may allow the use of
other methods c¢f determining the respective shares of the
beneficiaries and of thé estate or trust in its income derived .
from West Virginia sources, and the modifications related
thereto, 1if such other methods are fair and eguitable to =zll.
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parties concerned, and if a full disclosure of the adopted methed
is made to the Tax Commissioner.

§ 110-21-40. Credit For Income Tax Of State Of Residence.

40.1 General.-A nonresident —individual, who has income
derived from West Virginia sources, shall be allowed a credit
against his West Virginia personal income tax imposed on his West
Virginia income for any income tax imposed by another state of
the United States or by the District of Columbia of which the
taxpayer is a resident where there exists between West Virginia
and *the nonresident's state of residence a written reciprocal
credit agreement _authorized  under West Virginia Code .
§ 11-21-40(c). o

40.1.1 If. a nonresident estate or . trust is in
receipt of income derived from West Virginia sources, then the
estate or trust is entitled to a similar credit computed in the
same manner and subject to the same limitations and exceptions as
in the case cof a nonresident individual.

40.1.2 No credit .. shall be allowed for "personal
income taxes imposed by a county, boerough, township, or any other
political subdivision of a state. = = . .

40.1.3 The amount of the credit allowed under West
Virginia Code § 11-21-4C.and this regulation shall be determined
in accordance with forms and instructions provided by the Tax
Commissiconer. . e —.

40.1.3.1 The Tax Commissioner may by instruction
or otherwise regquire any ncnresident individual, estate or trust
to provide evidence, including but not limited to, a copy of the
completed and signed resident income Tax return filed with the
other taxing fJurisdiction for the taxable year, in order to
establish that the individual, estate or trust is entitled to
claim a credit under the provisions of West Virginia Code
§ 11-21-40. ——— T S -

‘ 40.1.4 Where. the provisions of West Virginia Code
§ 11-21-41 and Section 41 of these regulations are applicable a
nonresident will not be regquired. . to file an income tax return
with West Virginia.feor the taxable year.

40.2 Limitations.-The amount of the credit for any taxable

year is subject to the following limitations: = T
(1) The credit. allcwed shall not exceed the amount of

tax actually payvable to the other state or the District on income
alsc subject to West Virginia tax. B ' ' ”
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(2} The credit shall not exceed the percentage of the
other *tax determined by dividing the portion of the taxpayer's
West Virginia income subject te taxation in such other state or
the District by the total amount of the taxpaver's income subject
+to such other tax. If, for example, the.total income subject to
such other +tax was five thousand dellars (55,000) and tTwo
thousand (2,000) thereof was deérived from West Virginia sources,
the amount of the credit would be limited to forty percent (40%)
($2,000 divided by $5,000 of such other state's tax).

{(3) The credit shall not exceed the percentage of the
West Virginia tax otherwise due, determined by dividing the
portion of  <the taxpayer's West Virginia income subject to
taxation in such other state or the District by the total amount
cof the taxpaver's income subject to West Virginia tax. If, for
example, the taxpayer's West Virginia income subject to such
octher tax was eighteen thousand dollars ($18,000) and the total
amount of the taxpayer's income subject to West Virginia tax was
twenty-thousand dollars ($20,000), the amount of the West
Virginia credit would be limited to ninety perxcent (90%) (18,000
divided by 20,000) of the West Virginia tax. _

40,3 Definitions.-For . purposes of “West Virginia Coede
§ 11-21-40 and this. regulaticn, the terms and phrases set forth
below shall have the following meaning. ' '

40.3.1% "West Virginia inceme” means the West
Virginia adjusted gross income of a nonresident individual or the
income derivéd freom West Virginia sources by a nonresident estate

or trust determined in accordance with the applicakble rules of

West Virginia Code § 11-21-32 as in the case of a neonresident
individual. S e el

40.3.2 "West Virginia tax"” means the total tax
payable on the West Virginia taxable income of the nonresident

under the West Virginia Perscnal Income Tax 2Act excluding any
amounts representing penalties or interest.

40.3.3 "Tax of the other state or the District”
means the total tax imposed for the taxable year exclusive of any
penalty or interest. -~ ' ToT . T : :

40.3.4 "Income derived from sources within this
State” means compensation for services performed in West
Virginia, income from & business, trade or profession carried on
within this State and income from the ownership of real or
tangible personal property situated here but not income from
intangibles, except where such income is from property employed
in a business, trade or profession carried on in West Virginia.
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§ 110-21-41. Special Case In Which Nonresident Need Not File
West Virginia Income Tax Return

41.1 & nonresident "individual who at no time during -the
taxable year was a resident of West Virginia will not be reguired
to file an income tax return tec this State for that taxable year
provided that all four (4) of the following conditions exist:

(1) The nonresident's only income from scurces within West
Virginia was from salaries, wages or compensation for personal
services performéd within this State..

(2) Such salaries, wages or . compensation for personal
services were subject to income taxation by the state of his
residence under a net income tax law substantially 51m11ar in
principle to the West Virginia FPersonal Income Tax ActT.

{(3) The other state and West Virginia are operating under a
written reciprocal credit agreement as detailed under West
Virginia Code § 11-21-40. . - . L

{(4) The laws of such cther state afford like treatment to a
resident of. West Virginia who earned salaries,. wages or
compensation for perscnal. services § Derfgymed in such cther stzate
in that a resident of this State is not reguired to file a
nonresident income tax return for the taxable vear in such other

state. } .

§ 110-21-42. Veterans Incentive Tax Credit.

42.1 General.-Certain employers may be entitled tc a credit
against their personal income tax ligbility for the employment of
economically disadvantaged Vietnam era . and Kerean conflict
veterans, and disabled veterans generally, as provided under West
Virginia Code § 21A-2C-1 et segqg.

42.2 Tax Credit, Eligibility, Amount.

42.2.1 Each person or partnership which employs an
economically disadvantaged Vietnam era or Korean conflict
veteran, or-—a disabled weteran, for.a continucus period of one
(1) vyear, except as otherwise provided under West Virginia Code
§ 21A-2C-5 and Subsection 42.3 of this regulaticn, will be
entitled +o an appropriate tax credit for such veteran so
employed which credit shall be applied against the employer's
versonal income tax liabpility. Thls tax credit is nonassignable
and may not exceed an employer's <total. personal income tax

liability.

42 .2.2 The amount of the tax credit allowed under
Subsectiocn 42.2.1 shall be an amount egqual to the following and
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shall be computed in accordance with such forms and instructicns
as the Tax Commissioner may prescribe.

42.2.2.1. ..FEor .. each economically disadvantaged
Vietnam era veteran or Korean conflict wveteran, as these terms
are defined under West Virginia Code § 21A-2C-3, who is employved
as provided under Subsection 42.2.1, the amcunt of the tax credit
agalinst personal income tax Lliability allowed shall be thirty
percent (30%) of the employee's wage base. For purposes. of this
regulation, the emplovee's wage base is the first (lst) two
thousand dollars (52,000) in wages or. compensation actually paid
to the employee by the emplcyer.

42.2.2.1.a The maximum c¢redit Zfor each
"disadvantaged" veteran under Subsection 42.2.2.1 above - is
limited tec the smallest of the percentage calculatlon. or six
hundréd dellars ($86C0). '

42.2.2.2 For . each disabled veteran as defined
under West Virginia Cede § Z1A-2C-3 whe is employed as provided
under Subsection 42.2.1, the amount of the tax credit against
personal income tax liability shall be a percentage egual to the
percentage of disability suffereéd by the veteran multiplied by
the emplovee's wage bgsel_ For purposes of this regulation, the
employee's wage base 1is the first (1st) two thousand dollars
($2,000) in wages cor compensation actually paid to the employee
by the empleyer and _the percentage of disability is the
percentage of compensation for service-cconnected disability as
definéd by the Veterans Admlnlstratlon of the United States.

42 .2.2.2.a The maximum c¢redit .for each
"disakled" veteran under Subsection 42.2.2.2 above isg limited to
the smallest of the percentage calculation or two thousand
dollars ($2,000).

42 .3 Restrictions And Limitations Regarding Tax Credit.

42.3.1 An employer .may not claim a credit against
personal income tax for any veteran employed for 1less than a
continuous period cf one (1) vear unless the veteran veluntarily
leaves employment with the employer, the veteran becomes totally
disabled and unable te continue his employment or .the wveteran is
terminated £o6r good cause shown. : '

42.3.2 In the event that the veteran is employed for
less than a ome(l)-continucus-year. pericd due tc any circumstance
enumerated in Subsection 43.3.1, the employer shall be entitled
to a partial tax credit in. .z proportional amount corresponding to
the ratio of the time perieod during which the veteran was
actually employved to the one(l)-vear period required feor a full
tax credit multiplied by the amount of the full tax cfedit which
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would have accrued to the employer had the veteran's employment
continued for a full ¥year. ~ 7 - . _

£42.3.3 An employer may noct c¢laim credit against
persconal income tax for any veteran who is employed and displaces
a person already employed. In addition, .nc such c¢redit may be

claimed for the émployment of any veteran for whom the employer
is receiving job training payments from either the federal or
state government. Nothing, however, prchibits an employer £from
receiving tax credits from both the federal and state governments
under similar targeted jobs programs if the employer is otherwise
gqualified to Feceive both. '

42 .4 Emplover Certification.

4z .4.1 Each vear, the Commissioner of the West
Virginia Department of Employment Security must certify to the
Tax Commissioner a list of employers whoe may be gqualified to
receive a Veterans Incentive Tax Credit. Any employer not
properly certified by the Department of Employment Security will
not be entitled to claim the tax credit set forth under West
Virginia Code § 11-21-42 and this regulatiocon.

4z2.4.2  Where. an employver has been certified —and
desires +to claim the Veterans Incentive Tax Credlt he must
complete the appropriate. schedule for  credit computation, as
prescribed by the Tax Commissioner, and he must attach the
completed schedule to .his West Virginia Personal ‘Income Tax
Return for the taxable year for which the credit is claimed. -

Tax Paid. L o T L

§ 110-21-43. Credit For Consumers Sales And Service Tax And Use

43.1 Ceneral.-Any person having a right or claim to certain
exemptions from the consumers sales and service tax oxr use tax,
as detailed under West Virginia Cocde § 11-15-9b oxr § 11-15A-3b,
whe has paid. to the vendor the consumers sales and service tax or
use +tax  imposed, may be entitled to axercise or assert such
exemption from consifiners sales or use tazxes by filing a claim for
credit of the consumers sales or use Tax overpayments against
taxes otherwise due. under the West Virginia Personal Income Tax

Act. .

43.2 Filing Claim For Credit.-If in lieu of filing a claim
for .refund of consumers sales and. service or use tax
overpayments, the taxpayer elects to file a claim for credift,
which claim must be filed within one (1) year from the date of
the payment cf consumers.sales or use tax, the taxpaver may file
a claim for credit on such form and in such manner as the Tax
Commissioner requires and credit may be.allecwed for the amount of

sales and service tax and use tax overpayments against perscnal.
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income <tax liability, so long as such credit is applied in
accordance with the reguirements set forth in this regulation.

43.2.1. A credit may not be claimed unless the
taxpayer has submitted a properly completed application for
credit =to the Tax Commissioner. For purpcses of claiming this

credit, the completed application must accompany the appropriate
personal income tax form, return, or report.

43.2.1.1 An application for credit is required
each time a taxpaver seeks to cbtain this credit.. _

43.2.1.2 Any credit may be disallewed as the
result of Tax Department audits of the taxpaver's records.

43.3 Method Of 2Applying Credit.-The c¢redit provided under
Subsection 43.1 cf thls regulatlon may only' be taken in the
following order. ; : . ‘ .. .

43.3.1. If the taxpayer is a vendoer whe 1s subject to
Consumers Sales and Service Tax on certain purchases, he may
cradit the amecunt of sales and service ..tax and .use tax
overpayments made against the sales and service tax liability
accrued through the use of hig direct pay permit and apply any
remaining tax liability against his guarkterly or monthly
remittance of the Consumers Sales and Serv1ce Tax lmposed and
otherwlise due; or : : e

43.3.2 _.If the taxpayer is a vendor who is subject to
the Use Tax on certain purchases, he may credit the amount of
salezs and service tax and use tax overpayments remaining after
application of the foregoing Subsection 43.3.1 against the use
tax liability accrued._through the use of his direct pay permit
and apply the remaining tax liability against his monthly
remittance of the Use Tax imnposed and otherwise due; cor :

43.3.3 . If the taxpayer 1s subject to. Consumers Sales
and Service Tax, he may c¢redit the amount of §dles "and service
tax and use tax overpayments remaining after application of the
foregoing Subsections 43.3.1 and 43.3.2 against his quarterly or
monthly remittance of the Consumers Sales and Service Tax imposed
and otherwise due; or .. . . .

43.3.4 If the taxpayer is subject to the Use Tax, he
may c¢redit the amount of sales and service tax and use tax
cverpayments remaining after application of the foregoling
Subsecticons . 4£3.3.1 through 43.3.3 against his quarterly
remittance of the Use Tax imposzed and otherwise due; or '

43.3.5 If +the  taxpaver ig subject. tc the Business
and Cccupation Tax imposed under West Virginia Code § 11-13-1 et
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seg., he may credit the amcunt of sales..and service tax and use
tax overpayments after applicaticn of the foregoing Subsections
43.3.1 through 42.3.4 against his guarterly cr monthly remittance
of the Business and Occupation Tax lmpcsed and otherwise due; or

43.3.6 If thHe taxpayer is subject to the Annual Tax
On Incomes Of Certain Carriers imposed under West Virginia Code
§ 11-12A-1 et seg., he may credit the amount of sales and service
tax and use tax overpayments remaining after application of the
foregoing Subsections 43.3.1. through 43.3.5 against his annual or
semi-annual .remittance of the tax impcsed under West Virginia
Code § 11-122-1 et seq. and_otherwise due; or

43.3.7 If the taxpayer 1is subject to the S3Severance.
Tax imposed under West Virginia Code § 11-132A-1 gt =eg. the
taxpayer may c¢redit the amount of sales_and service tax and use
tax overpayments 1*errlalru.ng after appllcatlon of the foreg01ng
Subsections 43.3.1 . through 43.3.8 against the taxpayer's
guarterly or. monthly remlttance of the Severance Tax Iimpcsed and
otherwise due; or

43.3.8 Iz the taxpayer is subject to  the
Telecommunications Tax imposed . under West Virginia Ccde
§ 11-13B-1 et seg., the taxpayer may credit the amount cf sales
and service tax and use tax overpayments remaining after
applicaticon of the foreg01ng Subsecticns 43.3.1 through 43.3.7
against the taxpayer's quarterly or monthly remittance of the
Telecommunicaticns Tax impesed and cotherwise due; or

43.3.9 If the taxpaver is subject tc the Corporation
Net Inceome Tax impdsed.  under West Virginia Code § 11-24-1 et
seg., the taxpayver may credit the amount of sales and service. tax
and use tax overpayhents remaining after appllcatlon of _the
foregoing Subsgections _ 43.3.1 _through _43.3.8 against the
taxpaver's installment of estimated tax for the Corporation Net
Income Tax impocsed and o;herwmse due under West Vlrglnla Code
§ 11-24-17; or

43.3.10 If the taxpayer 1is subject tc the Personal
Income Tax imposed under West Virginias Code § 11-21-1 et seg.,
the taxpayer may credit the amount of sales and service tax and
use tax overpayments remalning after application of the foregoing
Subsections 43.3.1 through 43.3.9.._against the taxpaver's
installment of estimated tax for the Personal Inceme Tax imposed
and otherwise due under West Virginia Code § 11-21-56; or -

43.3.11 If the taxXpayer 1s subject to the EBusiness
Franchise Tax imposed under West Virginia Code § 11-Z3-1 2t sec.,
the taxpaver may crediif the amount of sales and service tax and
use tax overpayments remaining after applicaticn of the foregoing
Subsections 432.3.1 through 43.3.10 against the taxpayer's annual
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remitiance of the Business Franchise Tax impecsed and otherwise
due; or . : ‘
43.3.12 If. . the taxpayer is reguired. to .deduct and
withhold Personal Income Tax under West Virginia Cede § 11-21-1
et seg., the taxpayer may credit the amount of sales and service

tax and use tax overpayments remaining after application of the
foreg01ng Subsections 43.3.1 threugh 43.3.11% against the
taxpayer' s monthly remittance of the Personal Income Tax withheld
under said West Virginia Cecde § 11-21-1 et seg. and otherwise
due, - . L

43.4 Documents Supporting Claim.-Any _person asserting or
exercising a claim of credit arising from an éxemption from the
consumers sales and service tax or use tax under Subsection 43.Z2
of this regulatlon shall file .with the Tax Commissioner an
application for such credlt in such form as the Tax Commissiocner
shall prescribe, and’ shall file such affidavits, invecices, sales
slips, records cr documents as the Tax Commissioner may reguire
to prove or verify the taxpayer's right and entitlement to such
credit. The Tax Commissioner may inspect or examine the records,
books, papers, documents, affidavits, sales slips and invcices of
a taxpayer or any other person to verify the truth and accuracy
of any report or. return or to ascertain whether the sales and
service tax or the use tax has been paid.

43.4.1 In additien to the powers of the Tax
Commissioner set forth in West Virginia Code § 11-10-1 et sed.,
as a further means of obtaining the records, bocks, papers,
decuments, affidavits, sales slips or inveices of a taxpayer or
any other perscen and .ascertaining the amcunt of sales and
services taxes or use taxes paid or due under West Virginia Code
§ 11-15-1 et seg. or West Virginia Code § 11-15A-1 et gedg. or
under any repecrt, Iform, document or affidavit required, the Tax
Commissioner” shall have the power To examine witnesses under
oath; and i1f any witness shall fail o¢r refuse at the reguest of
the Tax Commissioner to grant access to the books, records,
papers, documents, affidavits, sales slips or invoices reguested
by the Tax Comm1551oner,,the Tax Commissioner shall certify the
facts and the names tco the circuit court of the cocunty having
Jurisdicticn over the party, and such court shall thereupeon issue
a subpcena duces tecum to such party to appear before the Tax
Commissioner, at a place designated. within the jurisdiction of
such ccurt, on . a day fixed.

43.5 Time Limit For Filing Claim For Credit.-Any credit of
sales and service tax or use tax ‘overpayments against taxes
imposed under the West Virginia Perscnal Income Tax Act shall be
taken within one (1) vear after the payment ¢f consumers sales
and or use taxes by the taxpayer to the vendor. Any such credit
or claim of entitlement to such credit made or asserted more than
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one (1) year.after the payment of such tax by the taxpayer to the
vendor shall be null ard void, and such tax overpayments shall be
forfeited. . N e o

43.6 Assignment C£ Right To Credit.-Any assignment of. the
right or entitlement .To a credit arising under either West
Virginia Code § 11-15-Sh or West Virginia Code § 11-15A-3b shall
be subject to strict proof.  Any assignee claiming a right or
entitlement tc an assigned credit shall submit tc the Tax
Commissioner .and in the form prescribed. by him, an affidavit
signed by the assigndr and acknewledging the assignment. The
assignee shall attest to the assignment and the terms thereof in
his signed applicaticn for credit. The assignee will ke subject
tc the penalties provided under West Virginia law for perjury for
any falsehood set forth in his signed application. The assignee
also will be subject to the penalties set forth in West Virginia
Code § 11-9-1 et seq. for _any vielaticon thereof. .

43 .7 No credit .shall be allowed unless the taxpayer or
assignee shall have filed .a c¢laim for c¢redit, as appropriate,
with the Tax Commissioner in accordance with this regulaticn.

42,8 Any claim for .a tax credit for sales and service tax or
use tax overpayments which is not timely filed or not filed in
proper form or in accordance with the requirements of this
regulation shall noct be construed to constitute an obligation of
the State of West Virginia for such credit. .No overpayment of
sales and service tax or use tax shall be subject tec either West
Virginia Code §§ 11-10-17(d) or 11-10-17(e)(1).

§§ 110-21-44 to 110-21-50. Reserved For Future Use.
PART IV RETURNS, DECLARATIONS AND PAYMENT OF TAX.

§ 110-21-51. Returns And Liabilities.

5i1.1 General.-Cn c¢r before the fifteenth (15th) day of the
fourth (4th) month following the close of a Taxable year, a West
Virginia income tax return shall be made and filed by or for:

{1) Every resident individual reguired to file a
federal income tax return for the taxable year, cr having West
Virginia adjusted gross “iricome for the taxable year, determined
under West Virginia Code § 11-21-1Z. and Secticn 12 of these
regulations, _in excess of the sum of his West Virginia personal
axemptions; :

(2) Every resident estate or trust required to file =a
federal income tax return for the taxable year,- or having any
West Virginia taxable income for the taxable year as determined
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under West Virginia Code_ § 11-21-18 and Section 18 of these
regulations;

(2) Every nonresident individual having any West
Virginia adjusted grossTincome for the taxable vear, determined
under West Virginia Code § 11-21-32 and Section: 32 of these
regulaticons, in excess of the sum of his personal exemptions;

(4) Every nonresident estate or trust having items of
income or gain derived from West Virginia sources, determined in
accordance with West Virginia Cecde § 11-21-32 and the applicable
+ules of Section 32 of . these regulations as in the case of a
nonresident individual, in excess of its West Virginia exemption;
and ' - o . '

(5) Every resident or nonresident individual whe is
entitled to claim and who claims an coverpayment of income tax for
the taxable year regardless of whether he would not. ctherwise be.
required to file a return under this regulaticn.

51.1.1 _ A taxpayer whe has had West Virginia income
tax withheld from his wages, or who has pald estimated tax during
the +taxable year, but whose West Virginia adjusted gross income
for such taxable year deoes not exceed his exemptions must file =a
West Virginia income tax return in order to obktain a refund.

51.1.2 Any tazpayer reguired to file a West Virginia
income tax return must file a return even 1f such return, after
modifications, exemptions and credits, shows no tax liability.

51.2 Returns OFf Husband And Wife.

51.2.1 . Separate Federal Returns.-If ~a husband or
wife files and determines their tax liability cn separate federal
returns, they must file separate West Virginia income tax
returns. -

51.2.2 Joint Federal Returnsg.-If a husband and wife,

other than a husband and wife described in Subsection 51.2.3 of .
this vregulation, file and determine their tax liability on a
joint federal return, or if neither spouse files 'a federal
return, they may either: - e ’

(1) File a joint West Virginia income tax return
in which event their tax liabilities shall be Jjeint and sewveral
and each is liable for the entire tax. on such Jeoint return
regardless of whether only one gpocuse had income, or

{2} File separate West Virginia income tax
returns where their tax liabilities shall be separate.
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51.2.3 If. either the huskand cor wife is a resident
and the other is a nonresident cof West Virginia, they shall file
separate West Virginia income tax returns without regard to their
methed of filing for federal income tax purDoses in which event
their West Virginia taix L;eb;;;tlee_shall be separate. Provided,
however, that a West Virginia joint resident return may be filed
by such husband and wife where all three_ (3} of the foéllowing

requ:. rements are met:

(1) they are otherwise entitled tc file a joint
return, : - e — .

(2} each spouse maintained his or her status as a
raesident or nonresident during the entire taxable year, and

{(3) they elect to determine their West Virginia
taxable income on a jeint return as if both were residents for
the entire taxable year.

51.2.3.1 .. Where the husband and wife qualify under
the above regquirements and file a jecint resident return, their
tax liabilities ghall be joint and several.

51.3 Returns For Decedents.-In general, the rules set forth

in this regulation pertaﬂnlhg to the flling of returns apply to
decedents as well as other taxpayers.

51.3.1 . The executor cor administrater of the estate
of a taxpaver who died during the taxable year, or other person
charged with the property of a decedent, shall make and fiie the
return of income required in respect of such decedent on the form
which would have beéen appropriate had such taxpayer lived. For a
decedent's taxable vear which ends with the date of the
taxpayer's death, the return shall cover the periocd during which
said taxpayer was alive. For purposes cf this Subsection, the
term "executor or administrater" means the person who 1s actually
appointed to and qualifies for such &ffice and not a person whe

is merely in charge of the préperty of the decedent

51.3.2 - Joint Return After Death,-Where ocne or both
spouses die during the year, a “doint West Vlrglnla income tax
return may be made 1If the following condltlons are met:

(1) a Jjoint federal return was made for ~the
taxable vear; - : : , :

(2) the taxable vear of both decedents or of the
decedent and the surviving spouse, as the case may be, began on
the same day and ended on different days only because of the
death of either or both; .
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(3) neither taxpaver was reporting for a
fractional part of a year as a result of a change 1in accounting;
and - I - o ol -

(4) the surviving spouse had not remarried before
the end of the taxable year.

51.4 Individuals Under A Disability.-The return reguired for
an individual wheo is unable to make a return by reason of
minority, insanity or other disability shall be made and filed by
his guardian, committee, fiduciary or other person charged with
the care of his persén ot property (other than a receiver iIn
possession of only a part of his property), or by his duly
authorized agent. In such case, the fiduciary, duly authorized
agent, or ofther person charged with the care of his person or
property shall be liable for the tax.

51.5 Estates And Trusts.-The return for an estate or trust
shall be made and filed by the fiduciary.

51.6 Joint Fiduciaries.-If two (2) or more fiduciaries are
acting jointly, the return may be_ made by either. of them. When
the fiduciary is a trustee 0f two (2) or more trusts, he nust
make a separate return for each trust, even thodugh such trusts.
were created by the same grantor for the same beneficiary or
beneficiaries. oo T C

51.7 Tax A Debt.-Any tax imposed by the West Virginia

Tersonal Inccme Tax Act, and any additions, interest or penalty
thereon, shall, from the time it is due and payable be a personal
debt of the pérson cr persons (including fiduciaries of estates
or trusts) liakle to pay the same, to the State of West.Virginia.

51.8 Cross Reference.-For provisions as to information
returns by partherships, employers and c¢ther persons, _see
Section 58 of these regulaticns.

§ 110-21-51a. Composite Returns.

5la.l " _Any return regquired under . the West Virginia
Personal Income Tax Act for nonresident individuals whe are: (1)
partners in a partnership deriving income from a West Virginia
source. or sources, (2) sharehclders ¢f a corporation which made
an electicn under 26 U.S.C. § 1362(a) (S corporations) for the
taxable vear, or (3) who have received a distribution from an
estate or trust having income from a West Virginia source or
sources, may, upon payment of a composite return processing fee
of fifty dollars ($50), file a compesite return in accordance
with the provisions of "this regulation. The fifty (5C) dollar
filing fee must accompany the composite return.
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51a.Zz2 When filing a composite return and determining the
tax due therecn, nco personal exemptions may be utilized and the
rate of .tax shall be six and one-half (6.5) percent of the
taxable income determined in accordance with the applicable
provisions of the West Virginia Personal Income Tax Act.

5la.2.1 The. entity or entities, to which  the
composite return xrelates are responsible for collection and
remittance of all income tax due at the time the return is filed.

5la.2.2 Although neo exempticns are to be utilized in
determining the tax due on a composite return, a credit 1is
allcwed for severance taxes paid by the partnership, trust,
estate, or Ticorporation electing S status under 26 U.S.C.
§ 1362(a) for the taxable vear.

5la.3 _The .composite return shall be filed on the form
prescribed by the Tax. Commissioner and completed according to the

instructions contained therewith.

51a.3.1 = The composite return need nct be signed by
all nonresident individuals on whose behalf the return is filed:
Provided, That the return is signed by a partner in case of a
partnership, a corporate officer in the case cf a corporation, by
a +trustee  in the case of a trust, or. by an executor or
administrator in the case cf. an estate. T

bla.4 Tor purposes of this regulation a composite return
means a return filed on a group basis as though there was only
one (1) taxpaver and which sets forth the name, address, taxpayer
identification number and percent cwnership or interest of each
nenresident individual in addition tec return informaticn as that
term is defined in Sectiocn 35d, Article 10 of the West Virginia
Ccde. The term "composite return” alsc includes block filing.

51a.53 ;. "Nothing in this regulation shall be construed to
prohibit a nonresident individual from filing a séparate
nenresident personal income tax return for the taxable year and a
nonresident perscnal income tax return shall be filed where the
nonresident has income from any other West Virginia socurce.

§ 110-21-52. Time And Place For Filing Returns And Paying Tax.

52.1 Time For Filing Returns.

£2.1.1 General Rule.-The returns of individuals,
trusts, estates or partnerships reguired to be made under these
regulaticons shall be filed on or before the fifteenth (15th) day
of the fourth (4th) menth following the close of the taxable year
(April 153th in the case of a calendar year taXpayer}, except that
where a later due date has been fixed for filing the federal
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return (without regard to any extension of time granted for this
purpose), such  later date . shall apply for West Virginia tax

purpcses. Hewever, —in the last instance, a statement must be .

attached +to .the West Virginia return setting forth the
circumstances and the autherity under which the federal. return
was permitted tc be filed on a date other than the fifteenth
(15th) day of the fourth (4th) month following the clcocse of the
taxable year. The words "clese of the taxable year" refer to and
shall have the same meaning for West Virginia income tax purposes
as when used for federal income tax purposes.

52.1.2 Mailing Of Returns.-If a return is placed in
the mail, it.must be postmarked on or. before the fifteenth (15th)
day of the fourth (4th) month follewing the close of the taxable
year (April 15th in the case of calendar year taxpayer) to ke
timely filed. See West Virginia Code § 11-10-5£(b) regarding
timely mailing. o

52.1.3 Return ©Of A Decedent.-The West Virginia
income tax return of a decedent for a fractional part of a year
shall be due on or before April fifteenth (15th)}, following the
close of the vear which began with the first (lst) day of such
fractional part of the year. The due date is the same as if the
decedent had lived until the end of his normal taxable year.

52.1.4 _~ Last Day On A Saturday, Sunday, Or. Legal
Holiday.-When the last day prescribed in these regulations,
determined by including any authorized extension of time, for
£iling a return, making a payment, or performing any act, falls
on Saturday, Sunday, or a day which is a legal heliday in the
State of West Virginia, the performance of such act shall be
considered timely if it is performed on the next succeeding day
which is not a legal holiday, Saturday or Sunday. See West
Virginia Code § 11-10-39.

52.2 Place For Filing Returns Or Other Documents.-The
personal income tax return or declaration of eztimated income tax
for resident and nonresident individuals, partnerships, resident
and ncritesident estates and trusts, must be delivered to the Tax
Commissioner or. mailed teo the West Virginia State Tax Department,
Accounting Division, Charleston, West Virginia- 253Z4. For
requirements regarding delivery or mailing of returns and other
documents, see West Virginia Code § 11-10-5f£. o '

52.3 Payment O Taxes.

52.3.1 . .Any tax under the West 'Virginia Ferscnal
Income Tax Act becomes due and payable on the day immediately
following the close of the person’'s taxable year, whether the
latter be the fiscal or calendar year, but remains due and
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payable unless paid on or before the due date f£ixed for filing
the return thereof. Except as otherwise. provided hereln, a
person required to make and file a return under the provisions of
the West Virginia Personal Income Tax Act shall, without
assessment, notice or demand, pay in full the tax due thereon to
the State Tax Commissioner on or befeore the due date fixed for
filing such return. o

52.3.2 Method Of Paying Tax Due.-The remittance,
whether check or money order, for the balance of the tax shown to
be due on the return must be made payable to the State . Tax
Commissioner or to the State Tax Department. A remittance by
check or mecney corder should contain thereon the taxpaver's social
security number or taxpayer identification number.

52.3.2.1_ Pcstage stamps will not be accepted in
payment of personal income tax. S

52.3.2.2 _A cash register receipt will be issued
for any payment of tax made iIn ¢ash by the taxpayer which is
presented in person at a location duly autherized by the Tax
Commissicner, if so requested. R

52.3.2.3  Where payment in person is made by check
or money order, the cancelled.remittance is considered sufficient.

receipt and an official receipt will only be issued upon specific
request by the taxpayer.

52.3.2.4 Uncertified checks or drafts in payment
of income taxes are acceptable subject to the condition that such
checks or drafts may be presented for payment in accordance with
the practice of the 3State Tax Commissioner, the State Treasurer's
Office, and the collection bank or banks. :

52.3.2.4.a Payment will not . be deemed to
have been made unless the full amount of an uncertified check or
draft is received by the State Treasurer's Office.

52.3.2.5 The date on which a hand delivered
remittance is received. will be considered the date of payment so
far as. the taxpaver is concerned unless the check is returned
because it was dishonored upon preseniment, except when it was
dishonoraed because of the dJdeath of the taxpayer. See West
Virginia Code § 11-10-5n regarding payment by check or money
order. T o G - .

§ 110-21-53. Signing Of Returns And Other Documents.

53.1 General.-Each individual, including a fiduciary, shall
sign any return, declaratiénk’étatément'dE“bther decument which
he is making or filing pursuant to reguirements stated in these
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regulations, except that  the return, declaration, statement or
other document may be signed for such individual by an agent who
is duly authorized. to.act for such person. The fact +that an
individual's name is signed to a return, declaration, statement
cr other document shall be prima facie evidence £06r all purposes
that the return, declaration, statement cor other document was
actually signed by him. )

53.1.1 Signature By Agent.-When by reason of
illness, absence, minority, or otherwise, the person required to - T
make or file any return, declaration, statement or other document
is unable to_do so, such return, decga:ation} statement or other -
document may be made and signed by an agent, or by a guardian or- s
other person charged with the care.of the person or proparty of T
such taxpayer. Such agent assumes responsibility for making and A
signing the return or other document, and incurs liability for o
the penalties provided. for erroneous, false or fraudulent S
returns, declarations, statements or other documents.

53.1.2 Signatures Of Husband And Wife. _

53.1.2.1 A return or declaration of a husband and
wife (if not made by an agent) shall be signed by both spouses.
If signed by one spouse, individually and as agent for the other,
authorization for such action must accompany the return or
declaration. : ' :

53.1.2.1.a The spouse acting as agent for
rhe other shall, with the principal, assume responsibility for
making the return and declaraticn and incur liability for the L
penalties. provided for erroneous, false or fraudulent returns cr :
declarations. o E )

53.1.2.1.b Where the signature or .

authorizaticn of either the husband or the wife cannot be = . .
obtained because of illness or absence, and no power of attorney

or written authorization is available for the same reason, a

return or declaratiocn signed by one spouse and offered to the Tax
Commissioner for filing as a Jjoint return or declaration may be

accepted as such if all the evidence indicates that the taXpayers

intended to file it as a joint return or declaration.

53.1.2.2 In the case of death of one or both
spouses during the year for which a joint return is made under
the circumstances referred to in Subsectien 51.3.2 of <these
regulations, the signatures and evidence cf authecrization
required under the United States Internal. Revenue Code  and
applicable regulations for such purpose shall apply for West
Virginia income tax purposes. C ' E
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53.2 Partnerships.~Any return, statement or other document
required to be made or filed by a partnership shall be signed by
cne (1) or .more. partners. The fact that a partner’'s name is
signed to. a return, statement, or other document shall be prima
facie evidence for all purposes that such partner is authorized
toc sign on behalf of the partnership and that the signature is
his. ' R '

53.3 Certificationg.~The making or filing cf any return,
declaration, statement or other document or copy thereocf required
o be made or filed pursuant te these regulations, including a
copy of a federal returfd, "shall constitute a certificaticn by the
person making or filing such refurn, declaraticn, statement or
other document c¢r copy thereof that the statements contained
therein are true and that any copy filed is a true copy.

53.4 Signature Of Preparer.-If a return is prepared for a
taxpayer by another person of firm (other than the taxpayer's
agent as detailed in Subsection 53.1.1 above) for compensation,
such person or firm must sign such return. This signature is in
addition to the required signature of the taxpayer or his agent.
If the return is prepared. by a firm, such return shall be signed
by the person duly autherized to act on behalf of the firm, the
name of which shall be stated in ceonjunction with such signature.
This regulation does not apply to a return prepared for an
empleyer by an employee who 1is regularly and continuously
employed by such employer, such as, for example, a clerk,
secretary or bookkeeper, nor does this regulation apply to a
person who renders mere mechanical assistance in the preparation
of a return, such as a stenographer or typist. - -

§ 110-21-54. ° Change Of Resident Status During Year.

54.1 General.-A taxpayer who changes his residence either
from West Virginia to another place or frem ancther place To West
Virginia during his taxable year is required to file two (2)
income +tax returns with the State of West Virginia: one (1)
return covering the period of Fesidence, and one (1) return
covering the pericd cof nonresidence. -

54.1.1 If a change of residence occurred during the
taxable vyear and the taxpayer had no income derived from or
connected with West Virginia sources during the period of
nonresidence, a statement verifying that the taxpayer had no West
Virginia income during such period may be attached to the
required return in lieu of filing the nenresident return. Such

statement will serve as the return for the nonresident periocd
only 1f the taxXpayer had no Wast Virginia income during the
period of nonresidence. ' -
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54.1.1.1 Example.-If an individual resided in the
State of Ohic for the first (1lst) six (&) months of the taxable
year and in West Virginia for the last six (9) months o¢f the
taxable year-and had no West Virginia source income while an Chioc
resident but did have income while a West Virginia resident, a
statement verifying that such individual had no West Virginia
income while a nonresident, attached to the reguired return, will
satisfy filing “reéguirements for the nonresident portion of the
vear.

54.1.2 The provisions of Subsection 54.1.1 zbove. are.
equally applicdble where the taxpayer had West Virginia income
while a nonresident but had ne income while a resident.

54.1.3 . Husband And Wife With Different Resident
Status.-If a_husband or wife changes his or her resident status
during the taxable year, while the other spouse malntains his or
her status as a resident or. nonresident, as the case may be,
during the entire taxable yesar, the spouse who changes his or her
residence .during the <taxable year musi, unless excused under
subgection 54.1.1 of this regulation, file tweo (2) returns for
that year: cne (1) return for the portion of the year during
which such spouse was.a resident and one (1) return for the
portion of the year during, which such spouse was a nonresident.
The spouse who did not change his or her residence during- the
taxable vear must file a separate West Virginia return, if such
spouse has income subject to taxation under the West Virginia
Personal Irncome Tax Act, without regard to the change made by the
other spouse. : , - - . o

54.1.3.1 Example.-X, a West Virginia resident,
marries ¥, an Ohio resident, on November 1, 1989, and on the same
date ¥ moves intc West Virginia te live with X. Y earned income
in West Virginia after she became a resident; +herefore, Y is
required to file two (2) returns with the State of West Virginia
for the taxable year 1988, and X must file a separate resident
return for the taxakble year 1989, Each must claim his own
exempticn. Neither spouse may file a joint return.

54.2 West _Virginia Taxable Income As Resident And ..

Nonresident.-The West Virginia taxable income for the portion of

the year during which an Tndividual was a resident shall be
determined except for the special accruals under Subsection 54.3
of this regulation, as if his taxable year for federal income tax
purpcses was. limited to the period of his resident status. The
West Virginia taxable income for the remaining portion of the
taxable vear during which he _was _a nonresident shall bDe
determined, except for the special accruals under Subsection 54.3
of this regulation, as if his taxable year for federal income tax

purposes was limited to the period of his nonresident status.
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54.2.1 _For purposes of the preceding Subsection
annual limitations with respect to specific. items of income,
gain, loss and .deduction allowable for federal income tax

purposes are to be applied separately to the applicable federal
items attributable to the separate periods covered by the West
Virginia residernt and nonresident returns reguired under this
regulation. IR : _

54.3 Special Accruals.

N -

54.3.1 If =2n individual changes his status from
rasident to nonresident, he must, regardless of the method o©f
accounting he normally empleys, accrue and include on his WestT
Virginia return for the porticn of the year prior to such change,
any items o¢f income, gain, loss or deduction accruing prior to
the change 1f not otherwise properly includible or allowable for
West Virginia income tax purposes for such portion of the taxable
year or for a prior taxable year. Thus, in computing his West
Virginia taxable income for that period, he must include all the
items he would be required. to include if he were filing a federal
return for the same period. on the accrual basis, together with
any other accruals, such as deferred gain on installment
obligations, which are not otherwise includible or deductible for
federal or West Virginia income tax purposes either for such
period or for a prior taxable period.. '

54.3.1.1 Where a taxpayer. sells his business in
West Virginia at a gain, under a contract whereby the purchase
price is te be paid in installments, and later changes his status
from resident to .tonresident, he must accrue the entire ameunt of
the gain -remaining unpaid freom such installment cbligations,
regardless of the method of accounting he normally uses in
reporting his transactions. Likewise, where a beneficiary of an
estate or trust changes his status during the taxable year from
resident +to. nonresident, he must accrue on his West Virginia
return for the resident period. .any estate .or trust income
credited, distributable, payable or_regquired to be distributed to
him as of the date of his change of residence. ) -

54.3.1.1.a Gain which is not recognized
for faderal income ftax purposes need not be accrued for West
Virginia income tax purposes solely because ©f <the change of
residence. _For example, a gain realized on the sale of the
taxpayer's principal residence, if it is not recognized . for
federal tax purposes by virtue of the provisions of the Internal
Revenue Code relating to acquisition of a new residence, then it
need not be accrued in the taxpayer's West Virginia feturn for .
the period prior to his change of residence. )

54.3.1.2 _The amount of .the accrued items shall be
determined, with the applicable modifications described in West
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Virginia Code § 11-21-12..and Section 12 of Ihese regulations, as
if such accrued items were includible or allowable for federal
income tax purposes.

54.3.1.2.2a Example.-Cn September 10,
1989, A, a cash basis calendar year taxpayer residing in West
Virginia, terminates his employment in West Virginia and moves to
Florida. . His salary up %o the termination amounted to eight
thousgand dollars ($8,000). On September 1, 188%, his employer
notifies him that under his employment contract he will receive
on October 1, 1988, .a bonus c¢f one thousand dollars (51,000},
subject to no contingencies.

Con August 15, " 1889, the X Corporation
declares a dividend of six hundred dollars ($600), payable to 3
on September 20, 19839, as a stockheolder of reccrd eon August 15,
1989. . o n : : :

on June 1, 19839, A closed title with C on a
tract of vacant land in Pennsylvania, taking frem C a_ purchase
money mortgage calling for annual payments on July 1 of each
vear. By reason of A's federal election of the installment
method of _accounting with respect to this transaction, A will
realize a gain of. five hundred deollars ($300) each year for five
years or twenty-five . hundred dollars ($2,500).

on Nowvember 1, 1889, the XYZ Realty Company
sells A's West Virginia residence, and A realizes a taxable gain
cf three thousand dollars ($3,000).

For “198¢, .A must file two (2) West Virginia
income tax returns: one (1) as a resident, and one (1) as =a
nonresident. On his 1989 income tax return for the portion of
the vear during which A was a resident, he includes in West
Virginia adjusted gross income the feollowing items:

Salary until termination. . . . . . . . . . . . . 58,000
Bonus-noenforfeitable. . . . . . . T . . . o . . . 81,000
Dividends accried ... . .+« . 0 e e e T 5 600
Cain on sale of Pennsylvania property-accrued . . $2,500

On his 198% nonresident income tax return, A
includes in West Virginia adjusted gross inccme the following
item which is derived from West Virginia sources. e

Gain on sale of West Virginia residence. . .. . . .53,000
' The gain from the sale of the West Virginia
residence was not accruable for the portion of the Yyear A was a

resident, for the sale._was made and the gain realized after A
became a nonresident. Eecause A& reports the bonus payment on his
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West Virginia return_ for the resident portion of 1989, he need
not take it into account on his nonresident return as an item of
income derived from West Virginia scurces even though he actually
receives this item of income when he is a neonresident. See
Subsection 54.3.3 of this regulation.

54.3.2 1f an  individual changes his status from
nonresident to resident, he shall make the same accruals as those
set forth in Subsection 54.3.3 of this regulation, except that no
accrual is regquired foro items cf income, gain, loss or deduction
derived from or connected with West Virginia sources. The
amounts of "such accrued items shall be determined with the
applicable modifications described in Section 12 of these
recqulations as if sfich accrued items were includible or allowable
for federal income tax purposes. ' T ' '

54.3.3 No item of income, gain, loss or deduction
accrued under Subsection 54.3.0f. this regulation for .the portion
of a taxable year prior. to a change of resident status is. taken
intoc account in determining West Virginia adjusted gross income
of any subseguent taxable period.

54.3.3.1 Example.-A, a cash-basis calendar year
taxpayer residing in Kentucky, performs sérvices in Xentucky in
March, 1989, for which ke is paid ten thousand dollars ($10,000)
in September, 19835, from the employer's West Virginia office. On
August 10, 198%, A moves to West Virginia where on September 1,
198%, he receives the ten thousand dellar (10,000) salary. For
1889, A is regquired to .file tweo (2) West Virginia returns, one
(1) as a nonresident and one (1) as a residenﬁ: No part of the
ten thousand (10,000) dollar salary is taken into account as this.
item was sourced in another state which preceded the date of the
change of residence. - ' :

54.3.4 The return for the period prior to a change
from resident to nonresident status may Dbe filed without the
special accruals referred to herein if fthe taxpayer files with
the Tax Commissioner a bond or other security acceptable to. the
Tax Commissioner, in an amount not less than the amount of
additional income tax which would be payable had such bond or
security not been filed. The additional tax, which is considered
in determining the amount of the bond or other security which the
taxpayer will be reguired to. furnish, is computed at the rates
which he would have been obligated to pay i1f no bond or other
security had been filed, taking into account all accrued items cf
inceome, gain, less and deduction, and resolving against him all
matters in dispute affecting the amount of tax.

54.4 Minimum Tax.-Where two (2) returns for one (1) taxable

year are required because of a change of resident status, the
iotal of the income taxes due thereon shall not be less than
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would be due if the West Virginia taxable incomes reportable on
the two (2) returns were includible in one (1) return.

54.5 Prorations.-Where two _(2) returns are required to Dbe
filed because of a change in resident status, the West Virginila
rersonal exemptions allowable under Sections 1% and 3& of these
regqulations must be prorated between the period before the change
of residencé and the peried after the change of residence to
reflect the Po¥tions of the entire taxable year during which the

individual was a resident and a nonresident.

54.5.1 The proration of personal exemptions is based
upon the fractional peériods ¢f time both as a resident and as a
nonresgident. In determining fracticnal periods, a fraction of a’
month amounting to half a month or more constitutes a full month,
and a fraction of a month amounting t¢ less than half a month is
disregarded. _ 7

54.5.2 = Personal Exemption Proration For Resident
Return.-The preoration of personal exemptions on the return for

the period of residency equals the amount allowed per exemption
times the number of persconal exemptions to which the taxpayer is
entitled multiplied.by a fracticn the numeratecr cf which is the
number of months during which the taxpayer was a resident and the
denominator of. which is twelve (12). = Thus, the resident
proration formula i1s as follows: ' :

Amount Per Exemption X Number Of Exemptions X (Number of
Menths in State/12) = Prorated Exemption Amount To Be Claimed On
Resident Return.

54.5.3 Persocnal Exemption Proration For Nonresident

Return.-The proration of personal exemptions eon the return. for -

the pericd of nonresidency equals the product of  the amount
allowed as a personal exemption for a West Virginia resident
multiplied by the ratio the nonresident I.individual's West
Virginia source income during the period of nonresidency bears to
that nonresident individual's federal adjusted gross income Zfor
the taxable year times the number of perscnal exemptions to which
the taxpayer is entitled to claim multiplied. by a fraction the
numerator of. which is the number of months during which the
taxpayer was a nonresident and the dencominator of.which is twelve
(12). Thus, the nonresident proraticn formula is as follows:

W.Va. Scurce Income
Amount Per Exemption X For Nonresident Period X Number of
Federal Adjusted Gross
Income
Perscnal Exemptions X Number of Months Outside W.Va. =
12
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Prorated Exempticn Amount To Be Claimed on Nonresident
Return. :

54.5.4 Exanmples. o _

Example 1.-A _taxpayer moves into West Virginia on.
May 1, 1989. He was a nonresident for four (4) months and 2
resident for eight {8) months during tax year 1983. -This
taxpayer has four (4) personal exemptions and because he is
required to file .two (2) income tax returns with West Virginia
there must be a proration of his perscnal exemptions to reflect
the pertions of the tax year where he was a resident and a
nonresident. In order to determine the amount of his personal
exempticn to be claimed on the resident income tax return, the .
taxpayer must multiply two thousand deollars ($2,000) (the amount
for. each persohal exemption) times four (4) (the number of his
personal exemptions) times 8/12 . (the fractional period of
residence). Therefore, the amount of personal exemption on the
resident return will be $5,333 ($2,000 X & X (8/12) = 85,333).

To find the amount to be claimed as the personal
exemption on the nonresident return, this taxpayer will multiply
two thousand dollars ($2,000) (the amount per exemption) by
25,000/100,000 (the ratio _that his West Virginia source inccome
for the period cf nohresidence bears to his federal adjusted
gross income for the taxable year) times four (4) (the number of
his péersonal exempticns) multiplied Dby 4/12° (the fractional
period of nonresidénde). Therefotre, ‘the amount o¢f personal
exemption on the nonresident return will be $667 .{$2,000 X
25,000/100,000 X & X (4/12) = $687).

Example 2.-The taxpayer, a dependent child, leaves West
Virginia with his family on August 5, 188S. This taxpayer 1is
entitled to one (1) West Virginia persconal exemption even though
he is not permitted an exemption for federal income Tax purpocses
because he is claimed by his parents on their federal return.
Since he is required to file twe (2) State returns to reflect the
portions of the taxable year as a resident and nonresident, he
must prorate his personal exemption. For purposes of determining
the fractional period of time, a fraction of a month amounting to
half a month or more ¢oRstitutes a full month, and a fraction of
a month amounting to less than a month is disregarded. Thus, the
taxpayer's fractional period of .residence 1is  7/12, and his
fractional period of nonresidence is 5/12. Teo £f£ind the amount of
his persocnal_ exemption to be claimed on the resident return, the
taxpayer multiplies five hundred dollars ($5C00) (the amount of
the dependency exemption) by 7,12 (the fracticnal period of
regidence). Therefore, the amount allowable will be $2%92. (8500
x (7/12) = §292). The .amount of personal exemption on his
nonresident return presuming West Virginia source income for the
nonresident period of three thousand dollars ($3,000) and federal
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adjusted gross income of nine thousand dellars ($9,000) will be
$65. ($500.X 3,000/9,000 X (5/12) = $69).

§ 110-21-55. Declarations Of Estimated Tax.

55.1 Reguirement Of _Declaration.-Every = resident’ and
nonresident individual whose West vVirginia adjusted gross income
(other than from wages 'on which the proper amount of tax 1Is
withheld under Section 71 of. these regulations) can reasonably be
expected to exceed four hundred dollars (5400) shall make and
file a West Virginia declaration of estimated tax fer the taxable
year unless the estimated tax otherwise due in installment
payments is remitted. through additional withholding by the
erplcyer from the_ _employee's wages during the taxable year or
withholding satisfies at least ninety percent (90%) of the annual
personal income tax liability.

55.31.1. If in additicn to income from wages subject
to West Virginia withholding an individuzl alsc has other income,
the sum of that individual's allowable persconal exemptions are to
be cocunted only once for purposes of determining the amount of
withnolding taxes and _estimating the tax due on the additional
income. In other words, the amount of West Virginia personal
income taxes owed for ..the taxable vyear _(determined before
application of credit for employer withhelding) must be prepaid
either by employer withholding, installment payments or a
combination of both. Taxpayers are encouraged to increase the
amount withheld from~ wages under West Virginia Code § 11-21-71
and Section 71.0f these regulations whenever practicable in order
to insure that the proper amount of taxes are prepaid for the
taxable year. L - ool -

55.1.1.1 Whether or.not a taxpayer is required to
file a federal declaration of estimated tax for the taxable year
or remit installment payments of estimated federal income tax is
not relevant tc determining whether or net <the taxpayer 1s
required to file a West Virginia declaration of estimated tax for
the taxable vyear. - - ‘ .

55.1.2 Examples.-Application of Subsection 55.1 of
this regulation is illustrated by the following examples.  The
applicability of safety =zocnes 1is not considered in any of the
examples set forth below. . See Subsection 56a of these

regulations:for’a,disdussionAof safety zones.

Example 1.-X, -a taxpayer making his return on the
calendar “vear basis, 1s married and has two (2) dependent
children. X is sole proprietor of a retail business which is his

enly source of inccme. X can reasonably expect to realize
twenty-£ive thousand dollars (525,000) from the busginess during
1689, based on prior vear's earnings. Therefore, X is required
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o make a declaration of estimated tax, because his income can
reasonably be _expected to exceed the sum of his’ personal
exemptions plus four hundred dollars ([2,000 X 41 + 400 = $8,400)
for 1889, - oL LT oo -

Example 2.-Y is a cash basis taxpayer with three (3)
personal exemptions including himself. ¥ is employed and expects
to . receive twenty-three thousand dellars ($23,000) subject to
withholding during calendar year 198%.  Alsc, Y expects to
receive twelve thousand dollars ($12,000) of inceme during the
taxable year from the practice of a profession on his own
account. Y is regquired to. file a West Virginia declaration of
estimated tax, for Y's income ($12,000) net subiject to
withholding exceeds four hundred deollars ($400). The sum of his

personal exemptions (2,000 X 3 .= $6,000) was considered in
determining the  amount withheld . from his wages £for the 1989
taxable vyear. Alternatively, Y could increase the amount being

withheld for .West Virginia personal income taxes by his employer.
If +the amount of estimated tax due on Y's other income 1Is
remitted through additional withhelding, ¥ will not be required
to file a “declaration of estimated tax and make guarterly
installment payments.

Example 3.-P is a taxpayer making his return on =z
calendar vyear basis. P is_engaged in the practice of law as a
sole practitioner. He has West Virginia adjusted greoss income of
three thousand dollars ($3,000) from his profession each month in
the first (lst) quarter of 1989. He can reasonably expect that
his profession will continue to average three thousand dollars
($3,000) for gach menth throughout the year, and that he will not
have income from any other source during 1889. Since F's gross
income is not _subject to withhelding, he is required to file a
declaraticn o¢f estimated tax for that vyear, on or before
April 15, 1989. _Since P's West Virginia adjusted gross income
from sources other than wages subject to withhelding exceeds his
two thousand (2,000) dollar personal exemption plus four hundred
dollars {$400), P is required to file a declaration of estimated
tax for the .1989 tax year on oQr befeore April 15, 1989, and make
guarterly installment payments.

Example 4.-5; a married taxpayer, has been regularly

employed for many years. As of January 1, 1989, his salary was
twenty-six thousand dellars ($26,000) per year. S also owns
stocks and other investments which he inherited when his father
died in 1987, and which pay S approximately five thousand dollars
($5,000) a year. Because his West Virginia adjusted gross income
not subject to withholding taxes exceeds four  hundred dollars
($400), and the sum of his Perschal exemptions (2,000 X 2 =
$4,000) wag considered.in determining employer withholding taxes,
S is required to file a declaration of estimated tax for calendar
year -1$8% by April 15, 198%, unless . the amount of tax remitted
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with his 1989 annual return will be ten percent (10%) or less of
his liability for the taxable year. Alternatively, S can avoid
filing a declaraticn ©of estimated tax by increasing the amount
being withheld for West Virginia personal income taxes Dby his
employer in order. to__pay the amcunt of estimated tax that
otherwise would be due in installment payments.

Example 5.-H is a married individual with three (3)

dependent children. H is emploved =at an annual salary of
eighteen thousand dellars ($18,000). His spouse, W, is employed
at an annual salary of sixteen thousand dollars ($1£,000). Both
salaries are subject te .this State's withholding taxes. They
have additicnal income of fifteen thousand dollars ($15,000) from
investments. ¥ and W will file a Jjoint perscnal income tax
return for c¢alendar year 198%9. Recause the amount of West

Virginia adjusted gross income from scurces not subject .to
withholding taxes is in excess of four hundred. dollars ($400), a
declaration of estimated tax is required. for the 1989 calendar
year, In lieu of filing.the declaration of estimated tax, H and
W can elect to increase the amount of West Virginia personal
income taxes withheld from their wages by their employees so that
the regquired amount c¢f tax is prepaild.

Example &.-Presuming the same facts as in Example 5
above  except that on July 20, 19839, W is the grand prize winner
in a contest sponsored by a national magazine. Tha prize is an
initial payment of five _thousand dollars ($5,000) plus a paymant
of one thousard dollars_ ($1,000) per month for the rest of W's
life. An amended declaration of estimated tax must be filed by W
or -~ a -jeoint amended  declaration by H and W on or before

September 15, 1989. — T

55.1.3 Exemption Qf Spouse.-For the purpose of
determining whether a -declaration of estimated tax is required
under Subsecticn 55.1  of  this regulation, a married taxpayer
filing ‘& &éparate desrlaration may not take into account the
exemption of his spousé,  1f his spouse has, or is reasonably
expected to have, West Virginia adjusted. gress income, or is
reascnably expected. to be the dependent of another taxpayer for
the taxable year. LT S ' :

55.1.4. . Income 05 §§}L§;f;n'estimatin1:the amount of
West Virginia adjusted gross income for the taxable vyear, =a
parent should not include the income of his or her minor child.

Such. income is not includible in the gross income ¢f the parent.

55.1.5 . Partnerships And S Corporaticns.-Neither a
partnership nor an S Corporatiocn is-subject to tax under the West
Virginia Personal Income Tax Act.  Partners and 5 Corporatiocn
gshareholders in their individual capacities nust file
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declarations of estimated income tax for their estimated income
from the partnership or S Corporation. :

55.1.6 Estates And Trusts.-An estate or trust is
generally taxed as an individual but is not regquired to file a
declaration of estimated tax, or remit estimated <tax in
installment payments during the taxable year. ‘Beneficiaries of
estates and trusts must file.  declarations of estimated tax in
their individual capacities and must take into consideration
their estimated distributive shares of income from estates and
trusts. - o -

55.1.7 Ceath 0Of Taxpaver.-No  declaraticn of
estimated income <tax is reguired to be filed for 'a decedent
subsequent to _the date of his or her death. A short .year tax
return may however need to be filed and additions To €£ax may be
due fer any failure of the decedent tTo: (1) timely file =a
declaration cof estimated tax required under West Virginia Code
§ 11-21-55 and Section 55 of these regulations; (2) timely pay
any installment of estimated tax required under West Virginia
Code § 11-21-56 and . Section 56 of these regulaticns; or (3)
properly estimate his or her.income tax. See Suksection 55.3.4.2
of this reculation regarding the making cf an amended. declaraticn
by a surviving spouse where .a Jjeoint declaration had been made
pricr to the death of the decedent. '

55.1.8 Fiscal Year Taxpayers.-The proyigions of this
regulation are egually applicable to fiscal year taxpayers. See
Subsection 55.10 of this regulation. ’ S

55.1.9 __ Declaration For Taxable Year OFf 52-53
Weeks.-No declaration may ke made for a pericd of more than
twelve (12) nmonths. For purposes of this Subsscticn, a taxable

year of fifty-twe (52) or fifty-three (53) weeks, in the case of
a taxpayer -~who computes his or her taxable Income for federal
income tax purposes in.accordance with the election permitted by
26 U.S.C. § 441(f) shall be deemed a period of twelve (12)
months. A separate declaration for a fractional part of a year
is regquired ..where the _taxpayer has a short taxable vyear for
federal income tax purposes. : T -

55.1.10 .. .When Preceding Year Was A Loss Year.-If an
individual has zero (0) or negative wWest Virginia taxable income
for the preceding year, a declaration of estimated .tax is notx
required to be filed for the current taxable year until such time
as +the individual can reasbnably éestimate that his or her West
Virginia adjusted _gross income Zfor the current tax year will
exceed the amount of his or her allowable exemption(s) plus four
hundred dollars ($400) unless the zero. {(0) or negative West
Virginia taxable income in the preceding taxable year was due to:
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(1) <the carry forward c¢f. a loss from a preceding
taxable year unless the loss will also be carried forward to the
current taxable vear with like effect; or

(2) unusual events or occurrences not reasonably
expected to affédt the current taxable year with like effect.

£55.1.10.1 Notwithstanding the provisions of
Subsecticn 55.1.10 . above, a declaratiocn of estimated tax 1s nct
required for the current year if the amount remitted or that

should be remitted with the annual return £or that year is ten
percent (10%) or less of the tTax liakbility for the taxable Yyear
{(determined bkefore . application of .any credits) for employer
withholding taxes .and installment payments of estimated tax. C -

55.1.11 Contents Of Declaration.

S5.1.11.1 The declaration ¢f estimated tax by an
individual shall be made on Form 140-ES..

55.1.11.1.a . For the purpose of making the _
declaration, the amount of West Virginia adjusted gross. income
which <the taxpayer can reasonably be expected to receive oOr
accrue, depending upon the method of accounting upon which his or
her taxable income is computed, and the sum of the estimated
allowable deductions and credits to be taken into account in
computing the amount of estimated income Tax shall ke determined
upon the basis of the facts and circumstances existing at the
time prescribed for the £filing of the declaraticon aleong with
those reasonably to be anticipated for the taxable year.

55.1.11.1.b Where the taxpayer is employed
at the date prescribed feor £iling his or her declaration at =a
given wage or salary, it should, in the absence of circumstances
indicating the contrary, be presumed by him or her for purposes
of the declaration that such employment will continue to the end
of the taxable year at the wage or salary received by him or her

as of such date. LTI T T

55.1.11.1.¢ In +the case of income other
than wages and salary, it is the responsibility of the taxpayer
to estimate correctly or comply with provisions of these
regulaticons allowing for the timely filing of an annual return to
be accepted as a declaration of estimated tar where such other
income iz expected teo be paid with regularity.

55.1.11.1.d In the case o0of a taxpayer
angaged in & trade, business cr profession, he or she shall make
an estimate of gress income, deducticons and credits in the light
of the best available information affecting the trade, business
or profession. ) o ) ) .
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55.1.11.1.e In determining whether or when
the filing of a declaration of estimated tax Iis required by law
and these regulatlions, and in determining the amount of estimated
tax, the burden is on the taxpayer to show he or she complied
with the law and .these regulations. I£, upon filing of <the
annual return, mnore than ten percent (10%) of the taxpayer's
lizbility is remitted .or. should have been remitted with the
return it will be presumed that there was noncompliance.
similarly, a taxzpayer’'s total West Virginia persénal inceme taz
liability f£ér the taxable year, as shown on his or her annual
return for that year, will be divided by five (3) to determine
whether tax was timely remitted in "egual” installment payments
in compliance with the law and these regqulations.

55.1.11.2 Use Cf Prescribed Foxm.-Copies of Form
140-ES will, so far as possible, be furnished to the taxpayer by
the Tax Commissioner. A taxpayer will not be excused from making
a  declaration, however, by the fact that no “form has been
furnished to him. or her. ~Taxpayers not supplied with the proper
form should make applicaticn therefor to the Tax Department in
ample time to. have their declarations prepared, verified, and
filed with the Tax Commissioner on or before the date prescribed
for £iling the declaration. If +the prescribed form is not
available, a statement disclosing the amount estimated as the
tax, the estimated credits, and the estimated tax after deducting
such credits should be filed as a tentative declaration within
the prescribed time,. _accompanied by the payment of the regquired
installment. Such tentative declaration should be supplemented,
without unnecessary delay, by a declaraticn made on the proper
form. : ' T : -

55.2 Definition Of Estimated Tax.-The term "estimated tax”

means the amount which an individual estimates to be his. income
tax under the provisions of the West Virginia Tersconal Income Tax
Act and these regulaticns for the taxable . year, less the amount
such individual estimates %to be the sum cof any c¢redits allowakle
against the tax. o ) - - : -

55.3 Joint,Declaration Qf Husband And Wife.

55.3.1. In_ Generzl.-A husband and wife may make a
joint declaration of estimated income tax as 1if they are one (1)
taxpayer, even though they are not living together, except as
provided below. _A joint declaration may be made even though one
(1) spouse is expected fo have no income during the taxable vear.
1 a husband and wife make a joint declaration, their liability
with respect to the estimated tax shall be joint and several.

55.3.2 . Exceptions.-A joint declaration of estimated
income tax may not be made if the husband and wife are separated
under a decree of. divorce or ¢f separate maintenance, or 1if they
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have differént taxakle vears. Also, a joint declaration of
estimated tax may not be filed if .the husband and wife do neot
have +he same resident status unless both elect to. determine
their Joint West Virginia taxable income as. if both were
residents. ' '

55.3.3 . Application To Separate Returns.-The fact
that a joint declaration of estimated income tax is made by a
husband and wife will not “preclude them Zfrom electing to
determine their West Virginia income taxes on separate annual
returns, In the case where a ijecint declaraticn is made but a
joint annual return is not made for the same taxable year, the
installment payments of  estimated .fax for such year may be
treated as payments on account of the tax liability of either the
husband and wife foF the taxable year or may be divided. between
them in such manner as they may agree. One spouse may claim the
fFull amount of estimated tax paid during the year. Where huskand
and wife file separate returns, the spouse claiming the estimated
tax paid, or each spouse 1f each <claims a portion of the
estimated +tax paid, must make a hnotatien on his or her West
Virginia Personal Income& Tax Return to the effect that the
estimated tax paid was by a joint declaration. ' '

55.3.2.1 In the event that a husband and wife
file separate . returns and fall to agree to a division of any
estimated tax pavments, such payments shall Dbe allowed between
them in accordance with the following rule. .. The portion cf
egstimated tax payments to be allocated tec a spouse ghall be that
porticn of the aggregate of all such payments as the amount of
tax impesed under_the West Virginia Personal Income Tax Act shown
on the separate return of. the taxpayer bears to the sum of the
taxes imposed under the West Virginia Persdnal Income Tax Act
shown on the separate returns of both the taxpayer and his or her
spouse. W

55.3.3.2 Example.-Assume_ that for calendar year
1989 H and his spouse, W, make a jeint return of estimated tax
and pursuant thefete, pay a total of nine hundred dollaxrs ({$900)
of estimated tax. H and W subsequently £file separate returns for
1989 showing tax imposed under the West Virginia Fersonal Income
Tax Act in. the. amount of five hundred forty-eight dollars ($548)
and four hundred fifty dollars ($450) respectively. H and W fail
tc agree to a division of the estimated tax paid. The amount of
the aggregate estimated itax payments allocated to H 1s computed
as follows: - - e - S e

{1) Amount of tax impcsed as shown on H's return... . . . . .$548
{(2) Total taxes imposed as shown on W's return. . . . . . . 5450

(3) Total taxes imposed as shown on both H's and W's returns $9¢8
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(4) Proportion of taxes on E's return to the total amount of
taxes shown on both returns.

(8548 +-888) . . . . - . . . . . . .BE4.90%

(5) Amount of estimated tax payments allccated to H . . . $484.10 _.

Accordingly, H's return weuld show remaining tax

liability in the amount of $53.90 ($548 taxes shown less than
$494 .10 estimated taxr allocated.)

55.3.4 . Death Of Spouse.

55.3.4.1 A ijoint declaration may not be made L
after the death of either a husband or wife. However, if it is o
reasonable . for &, su¥viving spouse to assume that there will be = 7
filed a joint return for himself and the deceased spouse for his
taxable year and the last taxable year which includes the pericd
comprising such last taxable year of his spouse, he may estimate
the amount of tax imposed.on his and his spouse's. taxzable income
on an aggregate basis and compute his estimated tax in the same
manner as though.a joint declaration had been filed.

55.3.4.2 If.a joint declaraticn is made by a
husband and wifée and thereafter one spouse dies, no further
payments of estimated tax on acgcount of the joint declaration are
required from the estate of the decedent. The surviving spouse,
however, shall be liable £o6r. the paymént of any subseguent
installments of <the joint estimated tax wunless an amended
declaraticn setting forth the separate estimated tax for the
taxable year 1is made by the surviving spouse. Such separate
estimated tax shall be paid at the times and in the amounts
determined under the rules prescribed in Secticn 56 of these
regulations. T L : :

55.3.4.2.2 For the purposes of making the
amended declaration by the surviving spouse, and for the.
allocation o¢f payments made pursuant to a Joint declaration
between the surviving spouse and the legal representative of the
decedent in the event a joint return is not filed, the payments
made pursuant to the joint declaration may be divided between the
decedent and +the surviving spouse in such proportion as the
surviving spouse and the legal representative of the decedent may
agree. . _ L

55.3.4.2.a.1 In the . event . the
surviving spouse and the legal representative of the . decedent
fail.to agree to a division, such payments shall be allocated in
accordance with the following ruie. The portien cf such payments
to be allccated to. the surviving spouse shall be that portion of
the aggregate amount of such payments as the amount of tax
imposed under the West Virginia Personal Income Tax Act shown on

85 .




STATE TAX DEPARTMENT

TTTLE 110 R
SERIES 21 o . e S

the separate return of the surviving spouse. bears to the sum of
the taxes imposed by said Act shown on the separate returns cof
the surviving spouse and of the decedent; and the balance of such
payments shall be allccated .to the decedent, This rule may be
illustrated by analogizing the surviving spcuse deéscribad in this
rule to H in the example contained in Subsection 55.3.1.1 of this
regulation and the decedent in this rule to W in that example.

55.3.5" . '8igning Of Jeint Declg:ation-~A joint
declaration cf a husband and wife (if not made by an agent of one
{1} or both spouses) shall Dbe signed by both spouses.  The

provisions of Subsection 55.11 of this regulation, relating to
returns made by agents shall apply where ohe (1) speouse signs a
declaration as agent for the other or where a third (3rd) party
signs a declaration as agent for both spouses.

55.4 Time For Filing Declaration.

55.4.1 ._In Ceneral.-A declaration of estimated income
tax of an individual, other than a farmer, shall be filed on or
before April fifteenth (15th) of the taxable year, except that if
the requiréments of Subsecticn 55.1 of these regulations are met:

(1) After April first {1st) and before June second
(2nd) of the. taxable year, the declaration shall be filed on or
before June fifteenth (15th) or _ -

(2) After .June first (lst) and before September second
{2nd) of the taxable year, the declaration shall be filed on or
before September fifteenth (15th), or

(3) After September first (1st) of the taxable year,
the declaration shall be filed on or.before January fifteenth
(15th) of the succeeding year. - . B

55.4.2 Exceptions.-A declaraticn of estimated zax
need not be filed for. the taxable year if: '

{1} At least ninety percent (90%) of the annual tax
liability is satisfied by withhelding; or - .

(2) The amount of taxes due for the taxable vear that
will beé remitted (or should be remitted) with fthe annual return
is ten percent (10%) or less.

55.4.3 Optional Rule For . Farmers.-See Subsection
55.5 ¢f this regulatiocn. R T ‘

55.4.4 Fiscal Year Taxpavers.-An individual's tax
year for purposes of this tax shall be the same as his or her
taxakle year for federal income Tax purposes. Fiscal year
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taxpayers, except farmers, shall file declarations of estimated.
tax in accordance with Subsection 55.9 of this regulation.

55.5 Declarations Of Estimated Tax By Farmers.

55.5.1 . In General.-In the case of an Iindividual on a
calendar “year basis, if that individual expects to derive at
least two-thirds (2/3) of his or her estlmated West Virginia
adjusted gross ~income from farming, He ‘or she may file =
declaration of estimated income tax at any time on or before
January fifteenth (13th) of the succeeding  year in lieu of the
time for filing. set__forth _in_ Subsection 55.4 o¢f these
raegulations. . o
55.5.1.1 _"Farming” Defined.-Income is
attributable to farming if it is cbtained from cultivation of the
soil, the raising or - harvesting of any agricultural or
horticultural commodities,. the raising, etc., of livestock, bees,
poultry, furbearing animals, or wildlife. In other words, the
requisite percentage of West Virginia adjusted gross income must
be derived. from_the cperation of a stock, dairy, poultry, fruit
or truck farm. —If an individual receives for the use cf his or
ner land inceome in the form of a share of the crops produced
thereon, such income is from farining.

55.5.2 Fiscal Year.-In the case of an individual on
a fiscal year basis, if that individual expects to derive at
least two-thirds (2/3) of his or her estimated West Virginia
adjusted gross. income from farming, he or “she may £ile a
declaration of estimated income tax at any time on or .before the
fifteenth (15th} day of the flrst (1st) month of the succeedlng
year. ._ : Semcm TS LT OUTTIIILL L Tl L e

55.5.3 "Joint Return.-If a Jeint declaration of
estimated tax_will be_filed by a husband and .wife, at least
two-thirds (2/3) of their combined .estimated West Virginia
adjusted g¢ross income must be from farming before that
declaration may be filed under Subsections 55.5.1 and 55.5.Z.
Otherwise, the rules of .Subsectiocn 55.4 of this regulation shall
control. e e L el

5.5 Automatic Exten51on Of Tlme For Flllng Declaratlons of
Estimated Tax. _ . i

e mmr i TEET TTIEESSIIowermoms S Son—S it mome— s s [

55.6.1° In General.-1f an individual determines that
the amount of tax to be remitted with his or her annual return
for. the taxable vear will be ten percent (10%) or less of the
amount of tax shown (or. that should have been shown) to be due on
the annual return for. the taxable .year, determined .before
applicaticon of credits. for . employer withholding taxes and

installment pavhents of estimated tax, whichever is greater, he
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or she is only reguired t¢ £file an annual return for the taxable
yvear and pay the amount of tax shown thereon to be due, on or
before April fifteenth (15th} cf the succeeding tax year. For
this purpose, all eligible taxpayers are granted an automatic

extension of time from the date when the declaration cof estimated

tax and installment payments would —otherwise be lawfully due
until April fifteenth (15th) of the next tax year.

55.6.1.1. A husband and wife. who £file a jJeint

declaraticn ©f estimated tax or a joint annual return are ITreated

as one (1) individual for purposes of Subsection 55.6.1.

535.6.1.2 . An individual with estimated tax in
excess of forty dollars ($40) would in the absence of Subsection
55.6.1 be reguired to file his or _her declaration cf estimated
tax as provided in Subsection B55.4 of this regulation.

55.6.1.3 An individual with estimated tax of
forty dollars (%40) or less would in the absence o¢f Subsection
55.6.1 be required *o. file his or her declaration cf estimated
tax on cr before January fifteenth (15th) of the succeeding tax
year — e — R T - =

55.6.2 Additions To Tax.

55.6.2.1 If the amcocunt remitted with the annual

return is ten percent (10%) or less of .the tax liability for the

taxable year, or 1if one of the safety zones applies (Zee
Subsection 56a), nc additions to tax under West Virginia Ccde
§ 11-10-18a will begin to accrue on the amount due until April
sixteenth (16th) of the succeeding tax year (sixteenth (16th) day
of the fourth (4th) month of the succeeding tax year if filing on
a fiscal year basis).

55.6.2.2 If the amount remitted with the annual
return exceeds ten percent (10%) of the tax liability and if none
of the safety =zones _discussed under Section 56a .of these
regulations is applicable, additions to tax shall be imposed and
shall be calculated from the date when the declaration of
estimated tax and the first installment payment should have been
remitted. Additions tc tax shall similarly be applied to any
subsequent installment payments that should have been remitted,
calculated from the date such installments should have been paid.
See Sections 56 and 56a of these regulations for. matters

pertalnlng to additions to tax and application of safety zones.

55.7 Amendment Cf Declaraticn.

55.7.1. In  General.-In making a declaration of
estimated income tax, the taxpayer 1Is regulired to take into
account <the then eXisting facts and c¢ircumstances as well as
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thcse reaschably to be anticipated relating to prospective West
Virginia adjusteéed gross indsiie, allowable deductions fer personal
exemptions and estimated credits foxr the taxable year. Amended
or revised declarations may be made in any case in which the
taxpayer estimates that his or her West Virginia adjusted gross
income, deductions for perschnal exempticons or credits will differ
from the West Virginia adjusted gross .inccome, deductions for
personal exemptions, . or credits reflected ...in the previous
declaration. ©Only one amended declaration, however, may be filed
during the interval bgtween. installment dates and neo further
amendment may be made until a succeeding installment date. An
amended declaration may be filed jointly by husband and wife even
though separate declarations have previcusly been filed.

55.7.2 Payments.-Subseguent installment payments
shall be proportionaliy increased or decreased basad on the
amended declaration. No refund will be issued due. to the filing
of an amended declaration. “Congideration will ke .given to a
refund only in cofnection with a completed aTindal return filed by
a taxpayer. for . _the. _taxable .year covered by his or  her
declaration, and/or amended declaration.

55.7.3 Time For Filing Amended = Declaration.-An
amended declaration of estimated.income tax may be filed on or
after an installment date prestribed for _the taxable vear.
However, no amended declaration may be f£filed unitil. after the
original declaraticn has been filed and only ohe (1) amended
declaration may be filed durlng any interval between installment
due dates. e - .-

55.7.4 Forms.-An amended declaration shall be made
on Form 140-ES clearly marked "AMENDED". If the preper form is
not availakle, the procedure outllned 1n Subsectlon 55.1 of this
regqulation must be followed.

55.8 Return Ags Declaration Or Amendment.

§5.8.1. . In General.-If the . annual return of _the
taxpaver 1is filed as hereinafter provided, the annual return may
be treated as the declaration cr amended declaration of estimated
tax. : .- — - - -

£55.8.2 . Time For Filing Return.

55.8,.2.1 Return As Declaration; February

Fifteenth (15th).-If the taxpaver f flles his or her return for the

calendar ye#dr oh or before ZIFebruary ‘£ifteenth {I5th) of the
succeeding calendar vear (or if the taxpayer is on a fiscal year
basis, *the fifteenth (15th) day of the second (2nd) menth of the
next succeeding fiscal .year) and payi therewith the full amount
of the tax shown to be due on the return, then such return shall
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be considered as the taxpayer's declaration if the declaration is
not required to be filed .durifg ~the taxable year, but is
otherwise required. to. be filed .on.or before January fifteenth
(15th) c¢f the succeeding year (or in the case of a fiscal year,
the fifteenth (15th) day of the first (1lst) month of the
succeeding fiscal year). ' '

55.8.2.2 Return As _Amendment Of Declaration;
January Fifteenth (15th}.-If the taxpayer files his or her return

for the calendar year on or before January Zifteenth (15th) of
the succeeding cgalendar year (or if on a fiscal year basis, the
fifteenth (15th) day of the first (lst) month of the succeeding
fiscal year), and pays therewith the full amount of the tax shown
to be due on the return, then if a declaration was £filed during
the taxable .year, . such return shall be considered as the
amendment of the declaration if the tax shown ¢n the return is
greater than the estimated income tax shown in the declaraticn.

E5.8.2.3 Examples.

Example . 1.-An _individual taxpayer on the
calendar year basis who, subsequent to September I, 1989, first
meets the recuirements of Subsection 55.1° of this regulation for .
£iling a declaration for 1989, may satisfy such requirements by
£iling his or her return for 1989 .on or before February 15, 1990,
and paying in full at the time of such filing the tax shown
thereon to be payable. )

Example 2.-Similarly, if a taxpayer files on
or befcre September 15, 1989,.a timely declaration foer such year
and on or before January 15, 1890, files a 1989 return on which
the tax shown is more than the estimated income tax shown on such
declaration, and pays at the time of such filing the tax shown by
the return to be payable, such return shall be treated as the
amended declaration permitted +to be filed on or- before
January 15, 18S0. : : e ' ) )

Example 3.-A  taxpayer. = discovers . on
January 10, 199C, that he underpaid his. estimated tax for the
calendar vear 1$89.  He .may in lieu of £iling the amended

declaration on January 15, 1880, file his annual return on
January fifteenth (15th), and pay in full the amcunt computed
thereon as payable. By so doing he will aveid the additions to
tax with respect to the  installment payment that was due
January 15, . 19%20. The periods of uUnderpayment of the
installments due April 15, 1989, June 15, 1989, and September 15,
1989, will zZlsc terminate on_January 13, 1990. o

55.8.3 = Additions Tc Tax.
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55.8.3.1 Ccmpliance with the provisions of
Subsection 55.8 will enable a taxpayer to aveid paying additions
to tax with respect to an underpayment of the installment not
regquired to. be paid until January fifteenth {(15th) of the
succeeding calendar year. : '

55.8.3.2. With respect te an underpayment of any
earlier installment, compliance with Subsection 55.8 will not
relieve the taxpayer from additions to tax imposzed under Article
10, Chapter 11, of the West Virginia Code. .However, the period
of the underpayment with respect to an earlier installment will
terminate on January fifteenth (15th) of "the succeeding calendar
year, ) _ R

55.9 Fiscal Year Taxpayers.-In the case of individuals on a
fiscal year basis, other than those referred to in Subsections
55.5 and 55.6 of this regulation, the declaration must be filed
on or before the fifteenth (15th) day of the fourth {4th) menth
of the taxable vyear. . The provisicons of this Section and of
Section 56 of these regulaticns shall apply to a taxable year
other +than a <c¢alendar year by the substitution of the
corresponding fiscal year months for +the calendar year months
referred +to in this Section 55. = See Section 6. relating f%o
accounting periods and tax years. : ' - '

55.10 . Short Taxable Perieds. . .

55.10.1 . In General.-If a taxpayer is reguired to make
a declaration of estimated incomg tax pursuant to Subsection 35.1
of this regulation, and a short taxable year is invelved, a
separate declaration for -such fractional part of the year 1is
required, except as hereinafter provided. L

55.10.2 Income And Ipcome Tax Placed On Annual
Basis.-In order to .determine whether a declaration of estimated

tax needs to be filed for a short taxable year, West Virginia
adjusted gross income and the tTaxes imposed under the West

Virginia Personal Income Tax Act shall be placed on an annual
basis in the manner prescribed in 26 U.S.C. § 443(b)(1). '

55.10.2.1 Example.-A taxpayer <changes from a
calendar vear to a fiscal year basis beginning July first (Ist}.
The taxpaver will have a short taxable year beginning January
first (lst), and ending June thirtieth (30th). The anticipated
West Virginia adjusted gross_income (excluding wages on which tax
is withheld) f£oér such short taxable year Is three thousand
dollars ($3,000). His West Virginia adjusted gross income Zfor.
the purpose of. determining whether a declaration is reguired is
aix thousand dollars ($56,000), which is the amount obtained by
placing the anticipated income cf three thousand dollars (§3,000)
upon an annual basis ($3,000 multiplied by 12 and divided by 6).
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55.10.3. Four (4) Months Or Lesg.-No declaration is
required if the short taxable year is a period cf less than four
(4) months or cne (1) of the safety zones set forth under Section
56a of these régulations is applicable.

55.10.4 . Time For Filing.

55.10.4.1 In General.-In <the case of a short
taxable year, the declaration shall ke £filed by individuals
{other. than those referred teo in Subsection 55.5 and 55.6& of this
regulaticn) on or before the fifteenth. (15th) day of the fourth
{4th) month of such taxable year. If the requirements prescribed
in Subsection 55.1 of this regulation are originally met after
the first (lst) day of the fourth (4th) month but before the.
second (2nd) day of the sixth (56th) month, the declaraticn must
be filed on or before the fifteenth (15th) day of the siznth (6th)
month. If the reguirements of Subsection 55.1 are originally met
after the first (lst) day of the sixth (6th) month but before the
second (2nd) day of “the ninth ($th} month, the declaration must
be filed on or before the fifteenth (15th) day of the ninth (9th)
month.

55.10.4.2 Short Year Of More .Than Six 3But Less
Than Nine (9) Months.-If, however, the pericd for which the
declaration is filed is at least six (6] months but less than
nine (9) menths and the reguirements of Subsection 55.1 of this
regulation .are not met until dfter the first (lst) day of the
fourth (4th) month, the declaration may be filed on or before the
fifteenth (15th) day of the succeeding taxable year.

55.10.4.3 Short Year Of More Than Nine (9)
Months.-If, _however, the period for which the declaraticn is
filed is for nine (9) menths_ or more and such regquirements are
not met until after the first (1st) day of the sixth (&th) month,
the declaration may be filed.on or before the fifteenth (15th)
day of the succeeding taxable year. - ~ -

55.11 Declaration Made By Agent For -'IThdividual Under
Disabilitfy. '

55.11.1 In General.-The declaration of .estimated tax
for an individual who is unable to make a declaration by reason
of minority, disease, injury, or cther disability may be made and
filed by his or her . guardian, committee, fiduciary or .other
person charged with care of the individual or. his property (other
than a receiver in possession of only a part of the individual's
property), or by his or her duly authorized agent In accordance
with Subsection 55.11.2 .below.

55.11.2 Procedure.

S2... . . -
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55.11.2.1 Ceneral.-Whenever a declaration is made
by a duly authorized agent, it must be accompanied. by a power of
attorney (or cop¥y thereof) authorizing the agent %o represent his
or her principal in making, executing, or filing the declaration.
A copy of the Federal Form used Ifor- the same purpose, when
preperly completed, is sufficient, and in the case of a court
appointed agent, a copy of the court order of appointment is

sufficient. - i o

55.11.2.2 Disabled Spouse.-Where one..spouse is
physically unable by reason of disease cor injury to sign a joint
declaration, the otner spouse may, with the oral consent of the
one who is incapacitated, sign the incapacitated spouse's name in
the preper place in  the declaration followed by the werds
TBY . s e Husband (or Wife)," and by the signature of the
signing speuse in his or her own right, provided that a dated
statement signed by the spouse who is signing the declaration is
attached to and made a part of the declaration providing the
following information: = the name of the declaration being filed,
the taxable vear to which the declaration applies, the reason for
the inability of the incapacitated.spouse to sign the declaration
and a statement verifying that the spouse .who 1is incapacitated
consented to the signing of the declaration.

55.11.2.3. Liability ©Of Taxpayer And Agent:.-The
taxpaver and his or her agent, if any, are. responsible for. the
declaration as filed and incur liability for any penalties for
false, or fraudulent declarations.

55.11.2.3.a "Agent"” Defined.-For purposes
of +this regulation, the term "agent" includes guardian,
committee, fiduclary or other perscn charged with the care of’fhe
individual under a disability, and a duly authorized agent of the
taXpayer.

§ 110-21-56. "Payments 0£_Estimatq§,$qx._

56.1 General.-The amount of estimated income tax due as
shown on a declaration of estimated income tax may be paid in
installments or, at the election of the taxpayer, may be paid in
full at the time of filing the declaration. If the estimated
income tax is paid in installments, the first (lst) payment must
accompany the declaration.

56.171 ° . Instaliment = Dates.-In  the case of E]
declaration of estimated income tax for a calendar 'year, the
initial payment date and the subseguent payment dates are set
forth in the following table: .. 3

Date Of Filing Declaration Dates Cf Instaliment Payments ..
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(1) Cn or before April 15th. ... -.In four (4) egual installments
o - one (1) at time of filing
declaration {(on cr before.
April 15), one (1) on ox before
Jume 15, one (1) on or before

September 15, and one (1) on or -

before January 15 of the
succeading taxable year.

(2) After April 15 .and before
June 16, . if not requited
toc be filed on cor before

April 15. ... - « « « . . . . In three (3) equal installments

- one (1) at time of £iling
declaration (on or bkefore

June 15), cne (1) on or before
September 15, and one (1) on or
before January 15 c¢f the
succeeding taxable year.

(3) After June 15 and befcre _ .
September 16, if not = .. . - .
required to be filed on or = L )
hefore June 15 0T. .. ... . . :In two (2) egual installments

cne (1) at time of filing
declaration {on or before.
September 15}, and the other
succeeding on or before
January 15 of the succeeding
taxable year.

(2) After September 15, if not
required to be filed'on or = |
befora September 15. . . . . .In full at time of filing
declaration.

56.1.1.1 Filing After The Prescribed Time.-If =2
declaration _is filed after the time prescribed in Secticn 55 of
these regulatiocns, or after the expiration of any extension of
time, items (2), (3) and (4) of the table  set forth under
Subsection 56.1.1 shall not apply, and there shall be paid at the
time of filing the declaration cf estimated tax all installments
of the estimated tax which would have been payable on or before
such date of filing if the declaration had been filed on or
before its due date, determined without regard to any extension
of time. The remaining installments shall be paid at the time
and in the amounts in which they would have been payable if the
declaration had been filed when originally due.

56.1.1.1.a Example.-A taxpayer Wwho was
required to file a declaration of estimated income tax on or
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pefore  April 15, _1%8%8, .. files his declaration . for -1982 on

September 15, 188%.. . .Under this_example, at the time of filing
his declaration, this taxpayer was delinguent in the payment of

two (2) installments of his estimated income tax for the taxable

year of 1989 and therefdre‘threewfourths (3/4) of the estimated
tax shown on his declaration must be paild. ' ;

55.2 Estimated ‘Income Tax Payments By Farmers.-Special

provisions are made with respect to the £iling of the declaration
and the payments of the tax by an individual whose estimated West
Virginia adjusted gross income for the taxable vyear i1s at least
two-thirds (2/3) from farming as defined under  Subsectiocn
55.5.1.2 of - these regulations.  The declaration of such an
individual may be filed on or before January fifteenth (15th) of
the succeeding taxable year, in lieu of the time prescribed for
taxpayers generally. Where such an individual makes a
declaration of estimated income Tax after September fifteenth
(153th) of the taxable year, the estimated income tax shall be
paid in full at the time of the £iling of the. declaration as
provided under West Virginia Cede § 11-21-56(b).

556.3 Amendments 0f Declaration.-If any amendment of a
declaration is filed, the remaining installments, if any, shall
be ratably increased or decreased (as the case may be) to reflect
any increase or decrease in the estimated tax by reason of such .
amendment, and if any anendment is made after September fifteenth
(15th) of the tazxable year, any increase in the estimated tax by
reason thereof shall be paid in full at the. time of making such
amendment. : - . _

56.4 Short Taxable. Years.-In the case of a .short taxable
year of an individual for whom a declaration is reguired to be
filed, the estimated . income tax may Dbe paid in equal
installments, one (1) at the time of filing the declaration, one
(1) on the fifteenth (15th) day of the sixth (&th) month of the
taxable year and ancther on the fifteenth. (15th) day of the ninth
(Sth) month of such vear {(unless the short taxable vyear cleosed
prior to such sixth (6th) or ninth (9th) month, in which case the
respective installiment will be eliminated) and one (1) on the
fifteenth (15th) day of the first (1st) month of the succeeding
taxabkle year. For example, if the short taxable year is .the
period of ten (10) months from January 1, 1989 to October 31,
1989 and the,declaratiog‘gsgpequired to be filed on or before

April 15, 188¢%, the estimated income tax is payable in four (4)

equal installments:  one (1) “on the date of filing the
declaration, and one - (1) each on June 15, September 15 and
November 15, 1989. I£, in suc¢h case, the daeclaraticn is required. .

to be filed after April 15 but on ox before. June 15, the tax will
be pavable. in three {(3) egual installments, one (1) on the date
of filing the declaration, and one (1) each on September 15 and
November 15, 138%. N ' e -
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55.5 Fiscal Year.=-In the case c¢f individuals on a fiscal
yvear basis, other than those referred to in Subsections 55.4 and
55.5 of +these regulations, the declaration must be filed on cor
before the fifteenth (lSth) dav of the fourth (4th) menth of the
taxable vyear. The provisions of this Section and of Section 55
of these regulations shall _apply to a taxable year other than a
calendar vyeésaf by the substitution of the corresponding fiscal
vear months for the calendar year months referred to in this

Section.

556.6 Installments Paid In Advance.-An individual may elect

to pay any instaliment of hls estlmated tax prior to the date

prescribed for iIts payment.

56.7 Death Of Taxpayer.-In the case of a decedent, payments
of estimated 1ncome fax are not regquired subseguent tec the date
of the decedent's death. However, see Subsection 55.3.4.2 of
these regulations relating to the making cof an amended
declaration by a surviving spouse if a jeint declaration had been

made prior to the death of the decedent.

56.8 Application Qf Installment Payments.-The payment of any
installment of estlmated income tax shall be considered payment

on account of the income tax for the taxable year for which the

declaration 1is .made. The aggregate amount of the payments of
estimated income tax should be entered upon the income tax return
for such taxable year as payments te be applied against the tax
shewn on such return. See West Virginia Code § 11-10-EL
pertaining te installment payments.

5.9 Querpa ent
in installments, if the taxpayer has pald 'as an installment of
the tax, more than the amount determined to be the correct amcunt
of $uch installment, the cverpayment shall be credited against
the unpaid installments, 1f any for the . taxable year. If the
amount already paid, whether or nct on the basis of installments,
exceeds the amount determined toc e the correct amount of the tax

due for the taxable vear, the overpayment shall be credited ox-

refunded as pro¥ided. under West Virginia Ccde '§ 11-10-14. Ses
West Virginia Code § 11-10-Zm.

56.10. Criminal And Admlnlstratlve.Sanctlons For Failure
To_Pay Estimated Tax.- The prov151ons of the West Virginia Code

relating to failure to pay estimated tax or .any installment
therecf  in a propér &nd timely manner, including but not limited
tc, the applicable provisions of Chapter 11, Article .. of the
West Virginia Code, Sections 5L, 5m and 18a of Chapter 11,
Article 10 of the West Virginia Code, shall apply to payments of
estimated tax under West Virginia Code § 11-21-56 and Section 356
of these regulatiocns. '
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§ 110-21-56a. Additions To Tax For Failure To Pay Estimated Tax.

E6a.l. . Applicability.-T
West Virginia Code § 11-10-18a are appllcable to underpayments of
estimated persconal income fax. Such provisicns will be
applicable regardless of whether there is a .failure to pay the
entire amount of any installment cf estimated tax on or before
its due date or the amount of estimated tax (employver withholding
tax plus installment payments) paid during the taxable vear was
less than ninety percent (90%) of the tax due for the taxable
year. - Exceptions to this rule, hereinafter referred to  as
"safety =zZones", are .set forth 1in Subsecticn 56a.4 of.  this
regulaticn.

S5ea.2 .How Underpayment Cf Estimated Tax Is Measured. _

56a.2.1 In General.=-To _ determine  whether an’
individual's estimated tax payments for the taxable year egual at
least ninety percent (20%) of his or her actual liability for the
primary tax, and minimum tax imposed by West. Virginia Code
§ 11-21-3, the fellowing procedure shall be applied. The term
"estimated tax payments” includes beth the amount of Iinstallment
payments remitted under West Virginia Code § 11-21-56, and the
amount of taxes actually deducted and withheld at the source from
wages under West Virginia Code § 11-21-71.

(1) Determine the sum of the individual's primary
income tax shown on his or her return for .the taxable year (as
reduced by the amount of .allowable c¢redits} plus his or her
minimum tax for the taxable year. If nc annual return was filed,
take one hundred percent (IOO/) of the total tax determined to be
due for the taxable year. - - :

{(2) Take ninety percent (90%) of the above amount.

(3) Divide the amount of (2), above, by the number of
installments regquired for the year. Generally, this will regquire
dividing by four, but may be three, two c¢cr one. See Subsection
5.1 e¢f these regulatiocns. :

(4) For eagh Installment as computed in (3)., above,
find the excess, 1f any, over the amount actually paid or
credited teoward., that installment. payment. (Add 1In any
overpayments available from a previous installment). If there ig
not eXcess, no further computation i1is necessgsary for that
installment. For purpeses c¢f subparagraph (4), it is presumed
that wages are received in egual payments throughecut the year and
that taxes are w1thheld under West Vlrglnla Code § 11-21-71 in
equal installments.
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56a.2.2  Amount 0f Underpayment.=Any excess computed

in (4), above, for any installment is the amount of underpayment
of that installment.. . If the actual payment made which is &n
underpaid installment does not meet at least one (1) of the
available safety zone tests, additions tc tax must be pald on the
amount - of +that underpayment of estimated tax as provided under
West Virginia Code § 11-10-18a. Additions to tax for failure to
pay estimated tax are not waiveable by the Tax Commissioner.

56a.3 Period Of IUnderpayment.-The period of underpayment
shall run from the date the installment was regquired to be paid
to whichever of the following is earlier: :

(1) The due date of. the annual return following the close cf.

the taxable year for which the installment was due;

(2) With respect to any pertion of the underpayment, the
date on which such portion is paid. For purposes of “this
requlation, a payment of estimated tax on any installment shall
be. considered a " payment of .any previous underpayment cnly to the
extent such payment exceeds the amount of the installment which
would be required te .be paid if the estimated .tax were an amount

equal to ninety percent (S0%) of the tax shown on the return for -

the taxable vear for such.installment date.

56a.4 __"safety Zones" Bar Imposition ©f Additions To Tax
For Underpayment Of Estimated Tax. . e

— TR S

56a.4.1 In General.-Additions teo *tax will not be
impesed for any underpayment of any installment of estimated tax
if, on or befcre the date prescribed for payment of the
installment _(determined with regard to any autherized extension
of +time for payment), the total amount c¢f all payments of
estimated tax made equals or exceeds the least of the amounts due
under "Safety Zones" 56a.4.1.3 through 56a.4.1.5 unless "Safety
Zones" S56a.4.1.1 or 55%5a.4.1.2 is applicable: i -

56a.4.1.1 Safety Zone No. 1.-The amcunt of tax due

with the annual return on the fifteenth (15th) day of the fourth

(4th) month following the cleose of the taxable year is two
hundred dollars ($200) or less.

56a.4.1.2 Safetv Zone No. 2.-The amount of tax due

with the annual return on the fifteenth (15th) day of the fourth

(4th) month following the clecse of the taxable year is ten
percent (10%) or less of _the tax liability for the taxable year.

56a.4.1.3 Safety Zone No. 3.-The amount of "tax
shown” on the previous vear's. West Virginia personal income tax-

return was a taxable vear of twelve (12) months reduced by the
amount of West Virginia withholding taxes for the current year.

g8
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Safety Zone No.. 3 avoids additions te Tax if the total payments
of estimated_tax made by each installment date are at least equal
to the amount which would have been reguired on that installment
date if the estimated tax was the amount of "tax shown" on the
previous year's West Virginia Personal Income Tax Return reduced
by the amount of West Virginia withholding taxes for the current
year. In applying Safety Zone No. 3, the following rules shall

apply:

56a.4.1.3.a . An individual that .did not
file a West Virginia personal income tax return for the preceding
yvear cannot use Safety Zone No. 3.

56a.4.1.3.2 A married couple that did neot
file a Jjoint West Virginia personal income tax return for. the
preceding. tax year cannct use Safety Zone No. 3.

5¢a.4.1.3.c The applicable tax credits are
these allowed on the annual return for the preceding tax year.

56a.4.1.3.4d If the annual return for the
preceding year is not filed on or before the due date of  the
declaration of estimated tax for the taxable year, the
declaration of estimated tax for the current tax year cannot be
based on last year's tax. o ) T

56a.4.1.4 Safety Zone No. 4.-The amount of =tax
which would be due if computed based on the facts and law
applicable to the West Virginia Perscnal Income Tax Return for
+he preceding vyear, but using current year rates, perscnal
exemptions and credits. This safety zone avolds additions to tax

if the <Total payments of estimated tax already made by the

instaliment date are at _least egual tec an amount which would have
been required.on that installment date if .the estimated tar was a
tax based on the facts shown on the previous year's return and
the previous year's law, but using current year rates, personal
exemptions and credits. Iin applying Safety Zone No. 4, the
following rules apply: =~ T B

56a.4.1.4.a .Nonrecurring items of income
and deducticns are not to be excluded.

56a.4.1.4.>b An individual who did not file.

a West Virginia perscizl income tax return for the preceding tax
year cannot use Safety Zone No. 4.

56a.4.1.4.c A married couple that did not

file a2 joint West Virginia personal income tax return for the
preceding tax year cannot use Safety Zone No. 4. '
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56a.4.1.5 Safety Zone No. 5.-The amount cf West
Virginia personal incoeme tax which would. have been required to be
paid on or before the date prescribed for payment 1f the
estimated tax was an amount equal _te ninety percent (380%) of the
tax for the. currant taxable vear, and computed by placing on an
annualized basis the taxable income: for the first (Ilst) three
(3) months of the taxable year where the installment is required
te be paid in the third (3rd) or fourth (4th) month; for the
first (iIst) three (3) months of the first (lst) five (5) months
of the taxakle year where the installment is requlred tc be pald
in the sixth (£th) month: for the. first . (1st) six (6) months or
the first (lst) eight (8) months of the taxable year where the
installment is requlred,to be paid in the ninth (9th) menth and
for the first (lst) nine (9) months or for the first (lst) eleven

(11) months of the taxable year where the installment is reguired

to be paid in the twelfth (12th) menth of the taxable year or the

first (1lst) month of the next succeeding taxable year.

56a.4.1.5.a For ©purposes of  Subsection
56a.4.1.5, the taxable income shall be placed on an annualized
basis by multiplying by twelve (12) the taxable income and
dividing the resulting _amcunt by the number of months in the
taxable year by three (3), five (5), six (8), eight (8), nine (9)
or eleven (1l1l) as -the case may be.- .- _

56a.4.2 Application ©f Safety Zcones To Short Tax

Years.-Additions Lo tax for an underpayment of estimated tax are

equally appllcanle, to short tax vears wherée a declaration of
estimated tazr is requlred to be filed. In conputing the safety
zones for short taxable_ years, the estimated tax (whether based
on <that shown on the previcus vyear's return, based on the
previous year's facts, or annualized current incoeme) is reduced
by mnultiplying the estimated tax for a full year by the
percentage which the number of months in the short tax year bears
to twelve (12). For this safety zone, the percentage figure will
be applied tc reduce the tax. .

56a.4.2.1 If +the preceding taxable year was a
shoert year, estimated tax for the current year (for. purposes of
Safety Zone No. .4) will be computed on an annual basis (income
multiplied by twelve (12) minus number of months in the shert
vear). The tax will not ke reduced because of the short year.

56a2.4.2.2 1f +the tax rates for the yvear ocf

underpayment -have changed for the preceding year, the estimated
tax must be_computed using current rates.

56a.4.3 Safety Zone Reguirements.-Safety zZone
reguirements must be satisfied on each installment date to aveid
the imposition of additions to tax on an underpayment of
estimated tax as of the installment date. For purposes of this
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regulation, “it is presumed that a taxpayer's West Virginia
tzxable income is received in egual. installments throughout the
taxable year. The taxpaver bears the Dburden of proof to
eztabkblish that the West Virginia taxable iIncome was received
during the taxable year in some cther manner. )

56a.4.4 Return For The Preceding Taxable, Year.-The

term "return £for the preceding taxable year”™ means the West
Virginia Personal Income Tax Return required to be filed underx

West Virginia Code '§ 11-21-51 for the taxable year immediately

preceding the current taxable vyear. If an amended reéturn was
filed for the preceding taxable year bkefore the due date of the
declaration . of . estimated +tax for the . current taxable year
(determined with regard to any extension of time for  filing),
then it constitutes the returm for the preceding taxable year if
it is a reascnabtle estimate of the amount of tax due for the
current taxable year. -

5563, 4.5 . "Factgs . Shown On The Precedlng Year's

Return.'-The facts shown on the preceding vyear's return may
include a net operatlng loss deduction properly claimed on the
preceding year's return, information shown on a West Virginia
joint personal income tax return for the preceding taxable vear
where the individual n&d 1longer qualifies to file a joint return,
and tax credits claimed on the return for the previcus year, even
though allowable .. credits for the current taxable . year are
reasonably expected to be greater than or less than those allowed

for the preceding year.

§ 110-231-57. Extensions Of Time.

57.1 General.-Fursuant to West Virginia Code § 11-21-57(a)

the Tax Conmissioner ~has dlscretlonary authority to grant a
reasonable extension of time for the payvment of tax or estimated

tax including any installments thereof, or for the filing of any

return, declaration, statement oxr. other document regulred to ke
filed Under the provisions of the West Virginia -Perscnal Income
Tax Act, on such terms and conditions as he may reguire. Except
for a +taxpayer _who is outside +the United States, neo such
extension sghall exceed six months. 4

57.1.1  _Extensions Qf Time For Filing Returns.

57.1.1.1 Automatic Extension 0Of Time.-Except as
provided under ~ Subsection 57.1.1.4. of . this regu1atlon an
extension of. time for the filing cf a taxnayer s federal income
tax return shall autcmatically extend the time for. the filing of
the West Virginia Personal Income Tax Return for the same period
as the extensicn for filing such federal Treturn. A copy of the
federal form tequésting an extensicn of time must ke attached %o
the West Virginia annual return when said return is filed. While
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an extension of time for filing. a federal..income tax return
automatically extends the time for . Ziling 'the West . Virginia
income tax return, it does not extend the time for payment of the
balance of the West Virginia tax due. L

57.1.1.2  Extension By Application.-An extension
of time to file the West Virginia Personal Income Tax Return may
be granted by the Tax Commissioner upon written arplication by
the taxpayer where no extension of time has been sought for
fedeFal income “tax purposes: ~No such extension shall be granted
unless the taxpayer applies in writing To the Tax Commissioner
and sets forth a full recital of.the causes for the delay. The
application must be filed on or before the regular due date of
the return. Failure to timely file a written application for an
extensiocn constitutes automatic denial of such extension. An
extension of time for f£iling a return does not operate to extend
the time for payment of the tax or any part thereof.

57.1.1.2.a An extension of time to filie a
return on an original application will be limited.to a period of
time neot in excess of one hundred twenty (120) days. Longer

periods of time will not be granted by the Tax Commissioner
unless sufficient need for such é&xtended period is. clearly
established by the taxpayer. ..

57.1.1.3 Where an additional extension of time is
requested by a taxpayer, a copy of the last extension granted
must be attached to the new regquest in every instance and such
request must be made in writing and filed. on .or before. the
expiration of the preceding extensiocn. This additional extension
request must also contain ~a _full recital of the causes
necessitating further delay. ~ ) o

57.1.1.4 . Limitation On _ Extensions To File
Returns.-In nc event shall any extension of time to file a West
Virginia Persocnal Iacome Tax Return be granted in excess of six
(8) months for taxpayers within the United States. .

57.1.1.5 Payment Of Tax.-A taxpayer who is
granted an extension of timé for filing his or her annual income
tax return (whether such extension is automatic under Subsection
57.1.1.1 or by application under Subsection 57.1.1.2 of this
regulation) is not automatically granted a similar extension for
the payment of tax otherwise due on or before the regular due
date of the return. Where an extension of time to file the West
Virginia return has been granted and no corresponding extension
of time for payment cof. tax has been granted or has been denied,
the taxpayer must pay the balance of any tax on or before the
statutory due date of the return.  Fallure to so_pay will act to
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ravoke any extension of time granted to file the West Virginia
return.

57.1.1.5.a If A taxpayver desires an
extension cf time for payving his or her West Virginia income tax,
an application for such extension must be timely filed with the
Tax Commissicner as provided in Subsection 57.1.3 of this
regulation. o : o - - .

57.1.2_.. Extensgions Fer Filing Declaration of
Estimated Tax. .. . . ..... o .. L '

57.1.2.1 An applicatieon for an extension of time
for filing a declardtion, or amended declaration, of estimated
tax must be in writing, addressed to the Tax Commissioner,
contain 2 full recital of the cause for the delay and be filed on
or before the due _date of the declaration of estimated tax.
Payment of estimated tax must accombany the request for extension
of time to file the declaration unless an extension of time to
pay has been granted prlor to the due date of the estlmated tax

payment. : T ST

57.1.2.2 An extension o¢f +*time granted to =a
taxpayer for filing a declaration of estimated tax does  not
automatically eXtend. the time for paying the first (lst)
installment of estimated .tax for the same pericd, or any
subsaeguent installments that become due during the extension
period for f£iling the declaration.

57.1.3 . Extensicn Of Time For Payment Of Tax.~-The Tax
Commissioner may grant a reascnable extension cof time for the
payment of tax shown,.or reguired to be shown, on the annual
return, or for the payment of .any installment of estimated tax
for.a period, such extension of time not to exceed six (%) months
for a taxpayer who is not ocutside the United States. —The basis
for determining whether_tomgrant an extension of time for payment
depends on the taxpayer's ability to establish that payment of
tax at the .reguired date would work an undue hardship on the
taxpayer. . . R ) .- -

57.1.3.1 _Applicaticn Feor Extension.-A taxpayer
desiring an extension of time for payment c¢f tax must submit a
written regquest. for _such extension detailing the assets and
liabilities of the taxpayer, and the reqguest must be accompanied
by evidence of the undue hardship that would result to the
taxpaver 1if the extension were to be .denied. Application for
extension must be filed on .or before the date prescribed for
payment of the tax. Failure to timely file a written request for
an extension of tlme for. payment constitutes automatlc denial of
such regquest.

103




STATE TAX DEPARTMENT
TITLE 110 . : -
SERIES 21 - e e e

57.1.3.2 Undue _Hardship___~ Reguired  _ For
Extension.-An extension of ftime for payment of tax will be
granted only upon a satisfactory shcwihg that payment of tax at
the time prescribed by statute will result in undue hardship.
The extension will not be granted on a general statement of
hardship. : " - s S - —

57.1.3.2.a Undue. Hardship = Defined.-The
taerm "undue hardship” means more than an inconvenlence to the
taxpayer. It must appear that substantial financial loss, such

as selling assets at a sacrifice _price, will result Xo the
taxpayer from making payment on the due date of the amount with
respect to which the extension is desired. If a market exists
for assets cwned by the taxpayer, the sale of such assets at the
current market price is not ordinarily ccnsidered as resulting in
undue hardship. - : : : -

57.1.3.2.b Except in extremely unusual
circumstances, an extension of time to pay will nct ke granted to
a taxpayer .who can Dborrow the amount needed o make timely
payment from a. bank or other financial “organization or
institution. . It is to _be _presumed that a taxpayer has the
ability teo borrow until the taxpayer affirmatively proves
otherwise. - ) e - L .

57.1.4 Filing Returns And Declaraticns, And Paving
Tax Where Extensions Have Been CGrapted.

57.1.4.1 Where an extension of time to file the
annual return or a declaration of.estimated tax has been granted
the return or declaraticn must be filed on or before the date the
extension period expires —-and the return or declaration must
include a copy of  the document g¢granting the extensicn. In the
case of an adtomatic.  extension discussed under Subsection
57.1.1.1 of thig regulation, a copy cf the federal application
for automatic extension must be attached to the West Virginia
income +ax return filed on or before the expiration of the
extension. : : - -

57.1.4.2 . Wnere an e=xtension of time has been
granted for the payment of tax, the taxpayer ghall remit, on or
before the last day of. the extension peried, the entire tax due
plus nonwaivable interest and or nonwaivable additions to tax as
provided under West Virginia Code § 11-1C-17, § 11-10-17a2 and
11-10-18a. .

£7.1.4.3  Under no circumstances shall an
extension to file a .return or .declaraticn be construed to
automatically extend the time for payment cf taxr otherwise due.
Likewise, an extension of time to pay shall not constitute an
extengion of time to file. ‘
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57.2 Amount Determined As Deficiency.-The Tax Commissioner

may extend the time for payment of an amount he determines to be
a deficiency of the tax imposed under the. provisiocns of the West
Virginia Personal Income Tax Act for a period not to exceed
eighteen (18) months from the date fired for payment of the
deficiency s¢ determined. .In exceptional cases, a further periocd
of +time not ‘Lo .exceed twelve (12) months may be granted. .An
extension under this Subsection may be granted only where it is
established to the satisfaction of the Tax Commissioner that
payment of the deficiency upon the date fixed for payment thereof
will result in urndue hardship to the taxpayer. (See Subsection
57.1.3.2.a for a defihition of the term "undue hardship").

57.2.1. . No Extension For Certain Deficiencies.-No

extension shall be granted . under Subsection 57.2 of this
regulation for any deficiency of tax, additions to tax, penalties
or othet¥ charges if such deficiency 1is due o negligence,
intentional disregard cf Tax Department rules and regulations, or
to fraud with intent tc evade tax.

57.2.2 Application Fer Extension Of Time For Pavment
Of Amount ~Determined As Deficiency.-Taxpayers seeking an
entension of time Ffor paymenht of an amount determined to be a
deficiendy shall file a written reguest with the Tax Commissicner
for such an extensicn on or before the time fixed by the Tax
Commissiconer -for payment of the deficieacy. =~ Such reguest shall
set forth the relevant facts including a statement of the assets
and liabilities of the taxpayer, the reason for the taxpayer's
inability to pay the amount determined as a deficlency and.. a
statement of the undue hardship that would result.to the taxpayer
if the extension were tc be denied. )

57.2.3 An extensicn of . time for the payment of an
amount determined to be a deficiency shall .not constitute an
axtension cf time for f£filing any other return or decument due
during the extended period for payment.

57.2.4 . No extension of time shall be granted for the
payment of an amount detexmined to be a deficiency unless the Tax
Commissioner finds that excepticnal circumstances exist and that
to reguire payment of the deficiency at the date prescribed by
the Tax Commissioner would work an undue hardship on the
taxpayer. - - [ :

57.2.5 If +the time for payment of an amount
determined to be a, deficiency is extended, nonwaivabkle additions
to tax at the rate established .under  West Virginia Cocde
§ 11-10-18a and accruing frem the statutery due date of the tax
until the tax and all additions relating toc the deficiency are
paid, shall be added to such tax. :
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57 3 Clalms In Bankrupicy Or Recelvershlp Proceedlngs -An

allowed in kankruptcy, recelvershlp or 51m11ar proceedings, which
is unpaid, may be granted by the Tax Commissioner, subject to the
same provisions and limitations as in the case of a deficiency in
such tax as detailed under Subsection 57.2 of this regulation.

57.4 Furnishing Of Security.-As a prerequisite .to granting
an extension of time for payment of any tax or deficiency, the
Tax Commissioner may regquire the taxpayer to furnish a bond or
other security. such bond or cother security shall be in an
amount noit exceeding twice the amount of any tax or deflClency

for which +he extension of time for payment is granted.

§ 110-21-58._ Requirements Concerning Returns, Notices, Records
And Statements. S —

i3 - e ke e = e e SRl e e

58.1 General.-Every person subject teo tax under the West
Virginia Fersonal Income Tax Act, or subject to collection of
such tax, and any person requlred to file a return of information
with respect to . income, shall keep such permanent books of
account or recerds as are sufficient tec establish the amount of
gress income, deductions, credits or other matters requlred to be
shewn by such person in any return of such tax or information.
The Tax Commissioner is..authorized to prescrlbe the content and
form of returns and statements, and may reguire the inclusion in
a return, document, or -statement of any information he deens
necessary for the proper _enforcement of the West Virginia
Personal Income Tax Act. For purposes of this regulation, the
term "person” shall in¢lude, but is not limited to, any
individual, ~firm, T partnership, limited partnership,
cepartnership, . jeoint adventure, association, corporation, 3
cerporation, municipal <c¢orperation, crganization, receiver,-
estate, trust, guardian, executor, administrater, and also any
cfficer, employee cor Mmémber of any of the foregoing who, as such
cfficer, employee or member, is under a duty toc perform or is
responsible for the performance. of an act prescribed by the
provisions of the West Virginia, Personal Income Tax Act or these
regulations. -

£§8.1.1. 7 If no method of accounting has been regularly
used by the taxpayer, or 1f the method used does not c¢learly
reflect income, then the computation ¢f taxable income shall be
made under such a method as, in the c¢pinicn of the Tax
Commissioner, does clearly reflect income.

58.1.2 = Bookkeeping entries, in and of themselves,
are not conclusive of the amount of income. The actual facts,
rather than the book entries, control. In additiocn, entries on

another individual's books are not conclusive against a taxpayer.
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£8.1.3 _Retention 0Qf Records.-The books or records
required by this Section 58 shall be kept at all times available
for 1nspectlon by authorized representatlves of = the Tax
Commissioner. O P

58.1.4 . Farmers - And Wage Earners.-Individuals
deriving gross income from the business of _farming as defined
under Subsection 55,5.1.1 of these regulations, and individuals
whose gross incecme includes salaries, wages or similar
compensation for . personal services rendered, are reguired with
respect to such income to keep such records (including duplicate
copies of the wage and tax deduction statements furnished by
their employers) as will enable the Tax Commissioner to determine

the correct amount of income subject te Tax.

58.1.5 Form Of Records.-The records reguired in this
regulation shall be kept accuratelyf but no particular form is
required for keeping the records. Such methods of .accounting

shall be used which will enable the Tax Commissioner to ascertain
whether liability for tax has been 1ncurred and, if so, the
correctness of the amounts requlred te be reported 1n any return
of tax or information.

58.1.56 Employer's Records.

58.1.6.1 .Every emplecyver cr withholding agent, as
defined for federal withholding tax purpeses, required under the
West Virginia Personal Income Tax Act to deduct and withhold
State inccme taxes upon the wages of employees, and every person,
firm, organizaticih or ¢orporation TEguired. to file information
returns as described in this regulation, shall keep all records
pertinent to these taxes and information reports available for
examination and inspection by the Tax Commissicner, or his
authorized representatives. Such records shall be retained and
preserved for a period 8f five (5) years fcllowing the close of
the calendar year to..which they relate.

58.1.6.2 No particular form 1is prescribed Ior
such records, but the records shall include the amounts and dates
of all wage payments _subject to West Virginia personal income
taxes, the names, addresses and @ occupations cf employees
receiving such payments, the pericds of . their employment, the
periods for which they dre paid by the employer while absent due
to sickness or personal Iinjuries and the amount and weekly rate
of such payments, <tTheir social security account numbers, thelr
income tax withholdirng exemption certificates, the employer's
identification number, records of monthly or guarterly and annual
withholding returns and reports filed, ahd the dates and amounts
of withholding tax payments made.
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58.1.6.3 For nonresidents, perféorming services
partly within —and partly without the State, a record of <the
allccation used for withholding purposes must be kept.

58.1.7 Notice By Tax Ccmmissiconer Reguiring Returns,
Statements, Or The Keeping Of Records.-The Tax Commissioner may
require any perscn, by notice served upon him, to make such
returns, render such statements, furnish such ccpies of .federal
income tax returns and of federal audit determinations, or keep
such specific recdbrds as the Tax Commissioner may deem necessary
to verify whether cor not such person is complying or has complied
with any applicable provisicon of . the West Virginia Personal
Income Tax Act.

5g8.1.8 . Copies Of  Returns, Schedules And
Statements.-Every person who is required in these regulations or
by instructions applicable to any form prescribed thereunder To
keep a copy cf any return, schedule, statement or. other document,
shall keep such copy as a part of his recoxds. - )

58.1.9  Place For _Xeeping  Reccrds.-All records
prescribed . by these regulations shall be kept, by the person
required to .keep <them at one (1) or more convenient safe
locations accessible to .the authorized representatives of the Tax
Commissioner, and shall at all times be available for inspection
by such representatives. ) ' o o '

58.2 Partnerships.-Every_ partnership Thaving a resident

partner or having any income derived from West Virginia sources
shall file & partnership return for the taxable year.  The
partnership shall. file .a return regardless of the amount of its
income and regardless of the taxable years of the partners. Such
partnership return shall set _forth all items of income, gain,
loss and deduction. The return shall alsoe set forth the names,
addresses, social secu¥Fity HUmbers, and amount of distributive
shares of income and deducticon of all partners, and such other
information or schedules which the Tax Commissioner may prescribe
on income tax fé¥fms and Ifstructions. ‘ i

58.2.1 _ Under certain prescribed .circumstances, the
Internal Revenue JService dees not reguire the execution and
£iling of a Tederzl pafFtnegrship return of information. Where a

federal partnership return is not required for a taxable year, a
West Virginia partnership return is not reguired for such taxable

58.3 Infermaticn
regulaticns. )

At Source.-See_ Section 72 of these

58.4 Notice OFf Cualification As Receiver, Trustee, Assignee
Or Other Fiduciary.-Every receiver, trustee = in bankruptcy,
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assignee for the benefit c¢f creditors, or like fiduciary shall
give written notice of _his quallflcatlon. as such to the Tax
Commissioner. - e - - .

58.5 Emplovers ~ With Nonresident Emplecvees Working Both
Within And Without The State.—-Ilf an _employer has nonresident
individuals as employees and such individuals work both within
and without .West Virginia, the employer 1is required . to Keep
records which clearly reflect the amount of income earned within

West Virginia and the number of days weorked therein.

§ 110-21-59.  Report Of Change In Federal Taxable Income.

59.1 General.-If the amcunt of a taxpayer s federal taxable

income reported on his federal income tax return for any taxable
year is changed or corrected by the United States Internal
Revenue Service or other competent authority or.as the result of
a renegotiaticn of a contract or subcontract with the United
States, the taxpayer shall report such change or correction in
federal taxable income within ninety (90) days after the final
determination of such change, correction, or renegotiation, or as
otherwise required by the Tax Commissioner, and shall concede the
accuracy of such determination or state wherein it is erroneous.

When making such report, "the taxpayer shall disclose to the Tax
Commissiconer the. full particulars of such federal tax c¢hange or
correcticn.

5¢.2 Any taxpayer who files an amended federal income <tax
return must also file _within ninety (20) days thereafter an
amended West Virginia inceme tax return, and shall in addition

provide the .Tax Commissiconer’ Wlth such further information as he -~

may reguire. . el Do m i

§ 110-21-60. Change Of Election.

60.1 General.-Unless otherwise provided herein, any change

cf electicn made by =a taxpayer for federal income tax purposes
pursuant -to the provisions of the Internal Revenue Code and its
applicable . regulations, which increazses or decreases the
taxpaver's federal _taxable income £for a taxable year, must be
made identically for West Virginia incceme tax purpcses, eXcept to
the extent that such federal provisions are inceonsistent with the
West Virginia Perscnal Inc¢ome Tax Act. A taxpayer making such a
change of eléction for federal income tax purposes shall file an
amended West Virginia return within ninety (90) days thereafter.

60.1.1 Any change of election shall be subject tTo
+he approval of the Tax Commissioner and, for this purpose, he
may require such information, records or evidence that he deems
necessary and may attach such conditions or limitations to his
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approval of_._such a ~change of election as he may consider
advisable. A o i )

0.2 Husband And Wife.

zem e e s R b e e

60.2.1. . . Change From _Separate To Joint Return.-A
husband and wife can file separate wWest Virginia returns, and
then after the time for filing returns (April 15th, for calendar
year taxpayers) has passed they may elect to file. a Jjoint West
Virginia return.  This election may be made within three (3)
years after_ the date the original return was originally due,
without regard to any extension of time. This election teo change
from separate to joint may, however, cnly be made if the taxpayer
has made the same electicn federally. See Section 11 of these
regulations. L - o _

60.2.1.2 If . a husband and wife determine their
federal taxable income on a joint federal return, they may elect
to determine their West Virginia taxable income on a jeint West
Virginia returm. If the taxpayers elect.to change from a joint
return to separate returns federally, within the prescribed time
pericd, the taxpayers must alsc make. the same election for West
Virginia purposes. {See Section 1l of these ragulaticns). An
election to file a jeint West Virginia return is binding and.may
not be changed after the due date of the_priginal West Virginia
return. & differént election may ke made each year. ’

60.2.2  Husband 2and Wife With Different Resident
Status.-Sections 11 and 31 ~of these regulations provide that,
where either husband and wife 1is & resident and the other is a
nonresident, they shall file separate returns unless they were
otherwise entitled to file a joint federal return and both elect
to file a jeoint West Virginia return for the taxable year as if
both were residents. _ A husband and wife may elect to £file a
joint West Virginia reéturn conly if one spouse was a regident feor
the entire taxable year and the other ‘spouse was a nonresident
for the entire taxzable year. If they exercise such election they
will be permitted to change their original election to file
separate State returns and te make, instead, a joint return as if
both were residents in_ accordance with Subsecticn 60.1 above, .
provided that the tax due on such joint return is paid in full at
the time 1t is.filed.. e ‘

60.2.3  Approval For Change Of Election.-Elections to
make the changes as hereinbefore described and to file amended
returns shall be subject to the Tax Commissioner's approval and
discretion. . No amended return filed with the Tax Commissioconer
chall be wvalid unless the amount of tax dus on such amended
return is or has been paid in full at the time of the filing of
the amended return. SRR ' :

110




STATE TaAX DEPARTMENT
TITLE. 110 - el —
SERIES .21 .~ . — s _ -

60.3 Additions Te Tax And Interest.-The filing or acceptance
of an amended return pursuant to this regulation. shall not
prevent the assessment of additions to tax or interest to which
the taxpayer may be subject prior.to the filing of such amended
return, except that the amocunt thereof shall be computed upon the
amount of tax due after giving effadt te any change cof election
made in such amended return. T

§§ 110-21-61 to 110-21-70. Reserved For Future Use. _
PART V. WITHHOLDING COF TAX.
§ 110-21-71.  ~“Requirement Of Withholding Tax From Wages.

71.1 General.-Every employer maintaining an office ~or
transacting business within West Virginia and making payment of .
any wages taxable under the West Virginia Perscnal Income Tax Act
to a resident or nonresident individual shall deduct and withhold
from such wages for each payreoll period such. amocunt of tax as
will result—in withholding from the employee's wages during each
calendar vyear an_ _amount substantially eguivalent £to the tax
reasonably estimated to be due as the result of the inclusion in
the employee's West Virginia adjusted gross income of his wages
received during such <dalendar year. Fer +this purpose, ‘the
provisions of the United States Internal Revenue Code. and its
applicable regulaticns, with respect to deducting and withholding
of federal income tax by employers from wages, including the
meaning of the <various federal terms (such as Temployer”,
"employee", "wages", "payrell pericd”, "withhelding exemptions")
shall apply for West Virginia personal income tax purposes except
as otherwise specifically provided herein or where such federal
rules and definitions are <clearly inconsistent = with and

inapplicable to the provisions cof West Virginia Code §.11-21-71.

F7i.l.1 - Empleoyer.-The term emplcyer means any Pperson
for whom an individual performs or performed any service, of.
whatever nature, as the amployee of such perscon. An employer may
be an individual, a corpsration including an 8 corporation, a
partnership, a trust, .an estate, a joint-stock company, an
association, or a syndicate, group, pool, joint venture, or other
unincorperated organization, group or entity. A trust or aestate,
rather than the fiduciary acting on behalf of the trust or
estate, is generally the enrcloyer. :

71.1.1.1 The *erm emplover embraces not only
individuals and organizations engaged in trade or business, but
crganizations exempt from federal and State income tax; such as,
charitable organizations and educational institutions.

71.1.1.2 "~The term employer .shall alsc mean any
person or organization qualifying as an empleoyer forxr federal
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income +taxX purposes and maintaining an office _or Ttransacting
business within West Virginia, whether or not a paying agency 1s
maintained within this State.

71.1.2 Wages.-Any remuneration which constitutes
payments which are considered wages for federal income tax
withholding purposes also constitutes. wages for purposes of West
Virginia income tax withhelding. Wages in respect to withholding
for West Virginia personal income tax purpeses shall . not,
however, include either payments made by the United States to
members of .the Armed Forces cf the United States, including
Reserve and._ National Guard components for service therein or
payments made to seamen who are members of the crew on a vessel
engaged 1n__fore;gnL':coastw1se,' intercoastal, interstate or

noncontiguous trade. .. . ____ . _ .

71.1.3 - Emplovyers Relieved From Withholding.-A
determination by the Internal Revenue Service which relieves an
employer from  the requirement of withhelding with respect <o
wages paid to an employee shall likewise apply for West Virginia
personal income tax withhelding purposes; Provided, That the
employer granted such relief by the Internal Revenue Service must
notify and provide the Taﬁ Commizsioner with all particulars
pertaining te the granting of such relief by the Internal Revenue
Service including but not limited to a copy of the Internal
Revenue Service determination.

71.1.3.1 Where an employer is required to
reinstate withholding o©f federal income tax with respect to. an
employee, such reinstatement 1is  egually applicable for West
Virginia personal income tax withholding purposes.

71.2 Withheolding Exempticns.-An_employee shall be  entitled
to the same number of West Virginia withholding exemptions as the
number of withhelding exemptions To which he 1s entitled for
federal income tax withholding purposes.” An emplover may rely
upon the number.of federal withholding exemptions claimed by the
employee except where the employee claims a higher number of West
Virginia withholding éxemptions.

71.2.1 . In determining the preoper tax to be deducted
and withheld from an emplovee's wages, the employer shall alloew
the number of exemptions . claimed by the employee on his
withholding exemption cexrtificate. Becausze the number of
axemptions for feéderal and West Virginia income withholding
purposes 1is generally the same, the employer may accept the
Federal Form W-4 filed by the employee, unless such employee
elects to file_a West Virginia withholding exemption certificate.
Once filed with the employer, a withholding exemption certificate
will remain in effect until an amended certificate is furnished
or until a new certificate is _regquired tc be filed.
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71.2.1.1 An employse has the right t¢ request
that an employver withhold. an additional amount of income taxes
from wages to the eXtent that any amount of wages remains after
all other. federal, state or -local withheolding taxes have been
withheld. When such a request is made, the employer must comply
with the emplovee's reguest. Any employee who desires additional
withholding should make his request to his employer by completing
and presenting the appropriate West Virginia withholding
exemption certificate to his employer. = . }

71.2.2 The  "withholding exemptions”, in general,
should correspdnd witH the exemptions to be allcowed the employee
in computing his inceome tax on his annual West Virginia FPersonal
Income Tax Return. An emplever is not regquired to . ascertain
whether an employee has claimed the correct numberxr of exemptions.
If, however,.the employer believes ‘that the employee has claimed
an excessive number of exempticons, said employer should s0 notlfy
the West Virginia State. Tax Department.

71.2.2.1 . The amount of each West Virginia
exemption shall be two thousand dellars ($2,000) except as
otherwise prov1ded under West Virginia Code . §§ 11-21-16 and
11-21-35. L - : - .

71.3 Exception To Enplever  Withholding For Certain
Nonresidents. ] = s T - —

71.3.1 . . As a general rule, every &mployer maintaining .
an office o¥ transacting business in West Virginia and making
payment of wagés subject _teo personal irncome taxation by West
Virginia is reguired to deduct and withhold from such wages. The
Tax Commissioner, ~ however, pursuant to West Virginia Code .
§ 11-21-71(<) has  discretionary ~— authority to . promulgate
regulations dictating conditions under which employers of certain
nonresidents may be relieved _cof the reguirement of withholding
set forth under West Virginia Code § 11-21-71(a). Where West
Virginia and another taxing jurisdiction in accordance with the
provisions of West Virginia Code § 11-21-40 have entered intc a
written reciprocal credit.agreement which results in allowing the
regsidents of another taxing jurisdiction ({nonresidents for West
Virginia income _tax purposes) a credit against West Virginia
personal income tax sufficient to offset all taxes regquired to be
withheld, the employer of such employee 1s hereby relieved from
the withholding requirements_ set forth under the West Virginia
Personal Income Tax Act.

71.3.1.1 Empleovers of resident individuals of
Virginia who are nonresideént employees of Wegt Virginia perscns
or organizations need not withhold from wages and salaries of
said individuals even though such nonresident employees may
otherwise be reguired -to_ _file annual income tax returns for the
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taxable year with this State due to a written reciprocal credit
agreement between West Virginia and Virginia.

71.3.1.1.a T As a condition precedent to
not withhelding, the empleyer must cbtain from the nonresident
employee a properly executed. West Virginia exemption certificate.

71.2.1.1.b "Employers paying wages to
nonresident employees should  contact the. Tax Department Zfor
information pertaining to which taxing jurisdictions have entered
into written reciprecal credit agreements with West Virginia.

71.4 Wages Paid Te A Nonresident.

71.4.1 . In General.-An _employer . shall deduct and
withhold on all wages paid to a nonresident employee for services
performed in West Virginia except as provided under Subsection
71.3 o©f this regulation. Where such services .are performed
entirely within West Virginla, the employer shall withheold the
tax from all wades paid to such employee. I

71.4.1.1 The compensatlon or remuneration paid to
a nonresident employee for gervices rendered entirely without the
State is not considered West Vlrglnla wages and therefore is not
subject to West Virginia withhelding, whether payment is made
from within or without the State. '

71. Wages Qf A Nonresident For Services Performed
Partly Within And Partly Without West Vlrglnla.

71.4.2.1 IEf a nohresident employes performs
gervices for his emplovér partly within and partly without West
Virginia, the employer may require him to execute an employee's
certificate of nonre51dence _for the purposes 1nd1cated in this
regulaticn. P o UL -

71.4.2.2 The emplover may withheold on the basis
cf the appcerticonment shown by the nonresident employee on the

above certificate but . must _ nevertheless make  necessary
adjustments during the year 50 that the proper amount of tax is
withheld frem the employee's wages. For the purpose cf making

these adjustments, the proportion of renumeration which is paid
for services. rendered w1th1n West Vlrglnla shall be determined as
follows:

71l.4.2.2.a If the services ars rendered
by a traveling salesman, agent or other employee whose
compensation on the basis of commissions depends directly on the
velume cof business transacted,by ‘him, the amount attributable tc
services in West Virginia is that preporticn of the compensation
received which the volume c¢f business transacted by the employee
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within the State of West Virginia bears to the volume of business
transacted by him beoth within and without the State of West
Virginia. T T ’ ) '

71.4.2.2.b With respect to all other
employees, the amount of wages atiributable to services within
West Virginia is that prépdérticon of the tofzl compensaticon which
the total niinber of working days empleyed within West Virginia
bears to the total .number o<f werking days emplcyed within and
without West.  Virginia, -exclusive of nonworking days, such as
Saturdays, Sundays, holidays, and days c¢f absence Dbecause of
illness, personal injury, vacatiocn or leave with or without pay.

71.4.2.3. The portion of wages alldcable to West
Virginia may be determined._by the employer on the basis of the
preceding vyear's experience, except that the employer shall make
any necessary adjustments during the year. to insure that the
required tax is withheld for. the current vear. If the employee
reascnably expects that the preceding year's experience will not
be applicable to. the current year, he may furnish te his employer
a statement. estimating the proporticon of his wages allocable to
West Virginia, or the employer himself may makée such estimate and
may thern withhold on the basis therecf; -in either case, however,
the emplover is required. to make the necessary adjustments during
the vyear —s¢ that the B proper amount 1is withheld f£from the
empleyee’s salary for the current yesar. : ’

71.4.2.4 Where a nonresident employee will work
only a .short period..cf time within West Virginia and it is
reasonably ‘expected.  that the <total wages of such nenresident
employee for services Yendered within West Virginia will not
exceed his personial exemption amcunt, the employer need not

withheld or deduct any amount from hisz wages untll the aggregate -

amount paid tc him exceeds his perscnal éxempticn amount.

71.4.2.5  An employer is. . required to withheld on
all wages pald +to a_ nonresident who works partly within and
partly without West Virginia.unless there is filed with him the
statement referred +to in Subsection. 71.4.2.23 or unless the

emplover -~ maintains adeqguate current records to determine .

accurately the amount of wages pald for services performed in

West Virginia. In this instance, merely accepting such statement
does not relieve the empleoyer from the duty of withholding the
proper amount of tax from wages paid ftoc an employee. The

statement shall be retained by the emplcyer and made available
for inspection by representatives of the Tax Commissioner when so
required.

71.5 Wages Paid To A Resident.-Wages paid to a resident of
West Virginia are fully subject to withholding even though some
or all of the services may have bkeen rendered without West
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Virginia, becaUse a resideént’'s wages are. taxable under . the West
Virginia Personal Income Tax Act regardless of where earned.

71.6 Determining Tax To Be Withheld.-The West Virginia
income tax to be withheld by an emplover must be defermined in’
accordance with one of the following inceme tax withholding
metheods: the Wage Bracket Method or the Fercentage Methed. For
unusual clrcumstances, an employer ..may apply tc the Tax
Commissioner for permisdion to use another method. Information
pertalnlng to employer.withholding, including explanations on the
use of either the Wage Bracket ™ or Percentage Method of
withhelding, ig available in bocklet form frem the Tax
Department. S : ST : .

§ 110-21-72. Information Statement For Employee.

72.1 General.-Every emplover reguired tc deduct and withhold
tax under the West Virginia Perscnal Income Tax Act from the
wages of an employee, or who woéuld have been reguired to deduct
and withhold tax if the employee had claimed no more than one
withholding exemption, shall furnish to each such employee on or
before February fifteenth (15th) of the year succeeding the
taxable vear .a West Virginia withheolding tax statement. If an
individual's employment is terminated before the close of the
taxable year, the emplover is required to furnish the employee a
West Virginia withholding statement on the date of the last
payment of wages to such employee. Tt oo

72.2 Information Required On Withhelding Statement.-The West
Virginia wzthholdlng “tax “statement mustT contain the follow1ng
infermation: S S e

(1) The employer s  name, address, and didentificaticn
number. . - . Dl el o :

(2) The employee's name, complete address and .social
gsecurity account number.

(3) The employee's total West Virginia wages before payroll
dedtuctisng, i.e., all wages paid residerits, or all wages earned
in West Virginia by nonresidents.

(4) The total .amount of West Virginia income tax withheld,
if any, from the employee's wages.

(5) The employee's total wages for federal tax purposes, if
different from wages for West Virginia tax purposes.

(6) The total amount of federal income tax withheld, 1f
any, from the employee's .wages.

=
1=
[9)]
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§ 110-21-73. Credit For Tax Withheld.

73.1 General.~The West Virginia income tax deducted. and
withheld from an individual's wages in any calendar year shall Dbe
allowed as a credit against the West Virginia income tax imposed
on such individual. If the tax has adctually been withheld by the
employer, such _c¢redit shall be allowed to the person from whose

wages the tax was withheld, . even though such tax has not been
paid over to.the Tax Commissioner. However, <the taxpayer will

not be .granted credit. for West Virginia income taxes withheld
from wages unless the _taxpayer attaches a withholding tax
statement to his annual zeturn to substantiate such claimed
credit. . e IT T . : :

73.1.1 Where  an employer fails to provide an
employee with .a withhelding tax statement and the employee is
unable to obtain such statement from the employer, the employee
should request from the Tax Department an Affidavit Of West
Virginia Income Taxes Withheld. A completed. Affidaviit Of West
Virginia Income Taxes Withheld serves as a substitute withholding
tax statement and is useable only where it is impossible To
cbtain a withholding tax statement from the employer.

73.2 Year Of Credit.-The tax withheld during any calendar
year shall be allowed as a credit in_ accordance with Subsection
73.1 above against the tax imposed for the taxable year which

begins in such calendar year. Since most employees file returns
on the calendar vear basis, they receive credit for the tax
withheld during their entire reporiing year. However, in the

case of a taxpayer who files his return on a fiscal year basis
and who is reguired to include in a return for such fiscal year
the income from wages received during such fiscal year (cash
basis taxpayer), credit must be c¢laimed £or the entire tax
withheld in the calendar vear during which such fiscal year
began. -This is true even though the withhelding tax statement
furnished by the employer shows wages paid and tax withheld for
the calendar vyear.. .~ 7777 7o oo o7 T N :

73.2.1 Example.-2A files on a fiscal year basls
beginning June 1, 1988, and ending May 31, 198S9. The full amount
of tax ‘withheld during the calendar year 1988 must be claimed as
a credit on such fiscal year return and it may not be prorated to
reflect the portion withheld froth June 1 to Cecember 31, 1988.
The withholding tax statement for 1988 must be attached to the
return filed for_such fiscal year ending May 31, 1%89. .

§ 110-21-74, . Emplover's Return And Payment Of Withheld Taxes.

74.1 General.-Every employer required to .deduct and withheold
+ax under the West Virginia Perscnal Income Tax Act shall file
with the Accounting Division of the Tax Department an Employer's
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Return of West Virginia Income Tax Withheld and remit with said
return the full ameunt of taxes withheld at such time and in such
manner as provided in this regulaticn.

74.1.1 Monthly Returns.-Every employer who withholds
more <han one hundred dollars ($1C00) per month must file a
monthly teturn and _remit therewith the tax withheld for such
month. The due date for the filing of a menthly return shall be
on or before the twentieth (20th) day of the succeeding month
except for the month of December where the due date of the return
shall be on or before the thirty-first (3lst) day of January.

74.1.1.1 Where an emplover is required to file on
a monthly basis, such empleyer shall continue <o file on a
monthly basis until the end of the calendar year regardless of
the ameunt of  tax withheld. _ The monthly status ¢f an employer
can only be changed by permission of the Tax Commissioner when 1t
can be established that the amount of tax will not exceed one
hundred .dollars - ($100) per month.  Such change will only be
permitted to be made at the beginning of a calendar vear.

74.1.1.2 .Monthly returns are reguired to be filed
even though, in any given month, no wages are palid or. . tax
withheld. ~On such returns, the employer shall state the reascn
why no West Virginia income tax was withheld con the monthly
return.

74.1.1.3 Once a monthly return is required to be.
filed, an é&mployer must continue teo £ile monthly returns unless
the Tax Commissioner has cordered cotherwise or until the employer
has permanently ceased te pay wages under his  current
identifigation number. o ’

74.1.2 Quarterly Returns.-Every = employer’ whe
withholds ‘less than one hupndred _dollars ($100) per month must
file quarterly returns and remit therewith the tax withheld
during each calendar duarter. Quartexrly returng are due on or
before the last day of the month following the close of each

calendar quarter as herein provided: .

Period N . . .. _Due Date
January 1 to March 31. . . . . . . April 30
April 1 to June 3C. . . . . . . . .July 31
July 1 to September 30. . . . . . .October 31
October 1 to December 31. . . ._ . .January 31
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74.1.2.1 Quarterly returns _are reguired to be
filed even though, in any calendar guarter, no wages are paid or.
tax withheld. On such vreturrns, the employer shall state  the
reason why no West Vlrglnla inceme tax was withheld on the
quarterly return N . '

74.1.2.2 Once a quarterly return is reguired to
be filed, &an emplcyer must continue to file guarterly returns
unless the Tax Commissioner has ordered otherwise or until the
employer has permanently ceased to pay wages under his current
identification number. . . o S

74.1.3 . Annual Returns.-Where the aggregate amount of
West Virginia income tax withheld by the employer is less than
twenty-five dollars ($253) in a calendar guarter and the total
amount. can reascnably be expected to¢ be less than one hundred
dollars ($100) f¢r the entire calendar year, the employer may be
granted permission ta  file his  withheiding returns annually
instead of. gquarterly. An employer, however, may not withhold on.
an annual bkasis unless.he has obtalned written permission to do
go from the Tax Commisgsicher. . . . .. .

74.1.3.1. The due date for filing an annual return
and for remitting tax therewith is January thirty-first {(31st) of
the succeeding year.

74.1.4 Not ©  withstanding the provisions of
Subsections 74.1.1, 74.1.2, 74.1.3, the Tax Commissiocner may, 1if
Lhe bpelieves such action necessary for the protection of the
revenuas, reguire any employer to make such return and pay to him
or to -a designated depository the tax deducted and withheld at
any time, or from time to time as he deems advisable. :

74.1.5 Credits 2Against Tax Withheld.~-A payment cf’
tax withheld pursuant to West Virginia Ceode § 11- 21-74 and this
regulation may_ be. subject to the credit set forth in West
Virginia Ccde § 11~ 15=%b =and .the credit set forth in West
Virginia Code § 11-135A- 3b as. detailed under Sectlon 43 of these
regqulations. N : ) _

F4.1.6 Correction Of Over And Underwithhclding.-Any
errors or mistakes in withholding shall be corrected in the same
manner as provided for federal withheldihg tax purposes.

74.1.6.1 If a withhelding error is discovered in
a subseguent month of the same calendar year, wages and salary
payments shall be adjusted in that menth.

74£.1.6.2 . If .a withhelding error cannot be

adjusted on_a return for a subsequent return period of the same
calendar year, the employer is regquired %o consult the Accounting
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Division for purposes of determining the proper method of
ccrrection. ' : '

74.1.6.3 TIf an error is made on the Emplovyer's
Return of . West Virginia Income Tax Withheld, a credit or
additional payment shall ke made on the succeeding return.

74.2 Annual Recongiliation Of Tax Withheld. .

7&.2.1 .The Annual Reconciliation of West Virginia
Income Tax Withheld (Ferm I.T 103) must be submitted by the
employer on or before February twentyv-eighth (28th). following the
close of the calendar year, together with Tax Department copiles
of all withholding tax statements £for the vyear. Such annual
reconciliaticn must be accompanied by a list, preferably in the’
form of an &adding machine tape of_accounting machine listing of
the amounts ¢©f income tax withheld.  This reconciliation is to be
submitted separately from the employver's monthly or guarterly
return. . - - L ramr emm—— i mms e e . - . -

T74.2.2 Where the number of withholding statements is
substantial, they may _be forwarded *to the Tax Department's
Accounting Division in packages of convenient size. _When this

procedure is followed, the packages should be identified with the
name and identification number of the employer and consecutively
numbered and the annual reconciliation placed in the package
numberad cne- (1). The number of packages should be indicated on
the annual reconciliation.

T4&.2.3 If an employer's total payrecll consists of a
number of separate establishments, the withhelding statements may
be assembled accordingly and a separate list submitted for each
estaklishment. 'In such case, g .summary list should be submitted,
the total of which must agree with the corresponding entry made
cn the annual reconciliaticon.

74.3 Termination Of Business.-If an employer permanently
discontinues or. sells his business or permanently ceases to. pay
wages under his current identification number, withhelding
returns shall be filed simultanecusly with or within thirty (30)
days after the filing ¢f the findl monthly or guarterly return
and shall bes accompanied by the adding machine tape or accounting
machine 'listing referred to . zabeove. Such last "return must be
marked "Final Return”.

74.3.1 Liability ©f Bucc¢essor.-The  successcor in
business of any employer required. under West Virginia Code
§ 11-21-71 and Section 71 of these regulaticns tec deduct and
withhold personal income tax from wages who sells out his or its
business or stock of goods, or <eases doing business, shall be
personally liable for the payment of perscnal income tax withheld
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or which should have been wiithheld plus  additions to tax,

penalties and interest relating thereto which remain unpaid after
expiration of the thlrty (30) day period allowed for payment by
the predecessor except.as provided in Subsection 74.3.1.1 of thls
regulaticon.

74.3.1.1 Where a business 1s purchased in an
arms-~length <transacticn, and where the purchaser withholds so
much of the consideration for the purchase as will satisfy any
withheliding tax, =additions teo tax, penalties and interest which

may be due until the seller produces a receilpt from the. Tax

Commissioner ewvidencing the payment thereof, the purchaser shall
net be personally liable for withhelding taxes attributable to.
the former .owner of “the bkusiness unless the contract of sale
provides for the purchaser to be liable for some or all of such
taxes. The amount of +tax, .additions to. .tax, penalties and
interest for which the successor is liable constitutes a lien on
the property of the successor in accordance w1th West Virginia
Code & 11-10-11(£)({2). '

74.3.1.1.a Purchase price is not limited ..

to cash transferred to the seller, but includes .any consideration
flowing directly or indirectly to a. seller or pradecessor. '

74.3.1.1.b The . reguirement to withhold
consideration deces nct necessarily mean to .retain  or hold
physical  assets, = buf =~ means  dealing with the purchase

consideration in such a manner as to deny the seller or- the
predecessor the benefit of the purchase consideration and to make
it -available tec the State, for .the satisfaction of the fax
ligkbility. ' N ' '

74.3.1.2 _The +fterm. "successor" refers..to any

person whe directly or dndirectly purchases, acguires, or

succeeds tc the business or the stock of goods cof any employern
gquitting, selling, oY otherwise dispdésing of a business.cr stock
of goods. The purc¢hase or "agcduisition .- of a business may give
rise to successor liability whether the consideraticn is money,

property, assumptlon ffgﬁ___;igbi;igggg _or cancellation of -

1ndebtedness. = S U

74.3.1.3 The liability of a2 successocor arises from

any sale, transfer ~assignment or other acguisition of a business -

or stock of goods. A person who purchases or acguires a portion
of a busines:s or.stock of. ‘gocds mAy become liable as a successor
where he purchases cor acguires substantlally all cof the bu51ness
assets or. stock of goods )

74.3.1.4 The business assets include the assets
of a business pertaining directly to the conduct of the business.
Business asséts iInclude . real property or any interest therein;
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tangible personal property, including fixtures, eguipment and
vehicles; and intangibkle property, including accounts receivabkle,
contracts, business name, Dbusiness goodwill, custemer lists,
delivery routes, patents, trademarks cr ccpyrights.

74.3.1.5 If any taxpayer operates more than one
business at separate locations, each business lccation is a
separate business and has a separate stock of gocods for purposes
of determining successor liasbility. A successor. of the business
or stock of goods of any business location 1is subject to
liability as & suddéssck wWith respect to the tax attributable to
that location even 1if Te deces not purchase the business cor.stock
of goods of all the lcocatieons.

74.3.1.6 A change in the form of a business will
generally give ‘risgse. to .sucgessor -liability, such as the
incorporation of ~a sole.  proprietorship or partnership, <the
veluntatry cr _inveluntary digsolution of a corperaticn, tha merger
cr consolldation of two'or'morelcorporations, the formaticn of a
partnership from ~one ~©r ~ more < #ole proprietorships or
corporations; or change in the name of a corporaticn.

74.3.1.7 Successor. liabkility does not arise In
connection with sales or transfe¥s purstant to assignments for
the benefit of creditors, deeds of trust, or security interests,
statutory 1iliens, judgment liens unless the previocus owner
receives purchase money from the transfer or sale. Any business
operated under Title 11 of .the United States Cecde, which is
purchased or acguired by another perscn, shall not give rise to
successor Liability.

74.3.1.8 The liability of a successor extends to
taxes incurred in the course of cperation of the business by the
predecessor,- or any prior predecessor. = The liability includes
all taxes, interest, "and additions to tax, whether assessed cor
unassessed against the predecesscr, and without regard to whether
a tax lien haszs been issued or perfected against the predecessor.
If aty prEdécessor 1s given™a ceértificate relating to the tax
liability of a _.prioxrn predecesgsor; then the successcr shall cnly
be liable,for’the tax liability of his immediate predecessor.

74 4 Use Of Pre-Addressed Forms.-1f pre-addressed forms are
mailed to the employer by the Accounting Division for ‘use in
filing the enployer’'s withholding returns, such pre-addressed
forms shall be used by the employer In £filing these reports.
Where use o¢f such forms 1is impractical, the employer must
exercise .. exXtreme care to show  the employer's .name and
identification number exactly as they appear on previously filed
refturns. Lack c¢f ahy form or return reguired under this
regulation shall not excuse an employer s fallure to file any
such form or return.
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74.5 West Virginia Employer's Identification Number.

74£.5.1 . Each emplover will .be . identified by a West
Virginia employer's identification number. This identification
number will be the same as the fedesral identification number in
every case where the employer has been assigned such a number by
the Internal Revenue Service.

74£.5.2 In any instance where =an employer has not
been assigned an identification numker for federal purposes and
is not required to obtain such a federal number, the emplover
must notify the Accounting Division which will assign a West
Virginia number for his use. _If an employer has been assigned an
identification number by the Accounting Division and later
obtains a federal nuibér, hHé must fotify the Accounting Division
0f the faderzal number and he will be notified te¢ discontinue
using the West Virginia identification numbker.

74.5.3 Each emplcoyer shall  have only one
identificaticn number. 'If "an employer has been assigned more
than one (1) federal number and has not been advised which to
use, he should neotify the Internal Revenus Service _of the numbers
he has, the name and address te¢ which each numker was assigned
and the address of his principal place of business. . The Internal
Revenue Service will then advise him which number to use.

7L4.5.4 An employer who has acquired the business of
ancther employer must not uge.any identifigation number assigned
tc the original employer, but must obtain a new identification
number in accordance with this regulaticn. - :

74.6 Depecsit In Trist For Tax Commissicner,-Whenever any
employer fails to cecllect, truthfully account for, pay over the
tax, or make returns of the tax as required under West Virginia
Code § 11-21-74 and 'this regulaticn, the Tax Commissiconer may
gserve a notice.requiring such empleoyver to ccllect the taxes which
become collecitible after service_of such nhotice, to deposit such
taxes within the time gpecified in such nctice in a bank approved
by the Tax Commissioner, imn a separate account.in trust for and
payable to the _Tax Commissioner, and to keep the amount of such
tax in such account until payment over to the Tax Commissioner.
Such nctice shall remain in effect until a notice of cancellation
is served by the Tax Commissioner. Any employer, whe, after
service of siich notice .by the Tax Commissicner, falls to comply
with the instrudtions contained therein shall be liable for
criminal and civil penalties. '

74.6.1._ In lieu ¢f the reguirement set forth in
Subszsection 74.6 to deposit the taxes in a separate bank account
in trust for and pavable to the Tax Commissioner, the nctice may
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reguire the employer to remit such taxes toc a deSLgnated officer
or employeef the Tax Commissioner.

§ 110-21-75. Employer's Liability For Withheld Taxes.

75.1 Every emplover Tequlred to  deduct and withhold West
Virginia income tax frem the wages ¢f an €mplovee 1s liable for
the payment of _ such tax regardless of whether such tax is
collected from the employee by the emplover. To the extent not
inccnsistent with the provisions of the West Virginia Personal
Income Tax . .Act, all of the provisions of West Virginia Code
§ 11-10-1 et _seg. relating to assessment and ccllecticn of taxes,
and .to penalties, additions to tax "and interest in respect
thereto, shall apply to every empleyver reguired tTo withheld tax.

75.1.1 Where the employver deducts. . less than the
correct amount. of tax or. fails to deduct any part of the tax, he
is nevertheless liable.for the correct amount of  tax.

75.1.1.7 E=xception.-If an emplcocyer falls to
deduct and withhold tax as required. and .thereafter the taxn
against which such tax may be credited is paid, the tax so
required to ke deducted and withheld shall not be cocllected from
the employer, but the employer remains liabkle for any penalties,
additions to tax and 1nterest otherwzse appllcable for faiiure tco
deduct ‘and withheold... .. ___ S - _

75.1.2 An employer 1is relieved of liability to any
other person for the amount of incomeée tax withheld and pald over
to the Tax Commissioner, and no employee shall have any right of’
action against his employer in respect to any monies deducted and
withheld frém his wages and paid over to the Tax Commissioner in
compliance. or 1ntended compllance w1th ;he West Virginia Personal.
Income Tax Act.

75.1.3 2Any amount c¢f. tax withheld .shall, with
respect to__the reciplient cf the wages, be deemed to have been
paid by him _and _shall,. in the hands of the emplover or
withholding agent COnétitute_a special fund in trust for the Tax
Comm1551oner. ’ : - :

§ 110-21-76. Employer's Failure To Withhold.

76.1 General.-If an employer fails to deduct and withhold
tax as regulired, and thereafter the income tax against which such
tax may be credited is raid by the emplovee, the tax regquired to
be deducted and withheld shall .neot "be. ccllected <from the
employer. Where this situaticen occurs, the employer shall not be
relieved of "liability for any penalties, additions to Tax or
interest otherwise applicable for failure te deduct and withheold.
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76.1.1 Example.-2n employer fails to ..deduct and
withhold West Virginia income tax from an employee's wages {on
whose wages he is reguired. to. withhold). Thereafter, . the e

emplcyee files his West Virginia Personal Income Tax Return and
pays the income tax:shown on the return to be due.  Since the tax
was palid by the employee, the Tax Commissicner is precluded freom
collecting the tax from the emplover who. should have withheld
from the employee. This payment of . tax, however, does not
relieve the employer from any penalties, additions te tax or
interest in respect to his failure to withhold.

76.1.1.1 In the. event that an employer provides
an employee with a wage withholding tax statement but has not
actually deducted and withheld personal income tax from the wages
of - the employee, the émployer remains liablée for the payment of
withholding taxes 1if a c¢redit against persconal inceme tax 1is
claimed by the employee on his income tax return based on the
employer provided withholding tax statement.

§§ 110-21-77 to 110-21-79. . Reserved For Future Use.

PART VI. PROCEDURE AND ADMINISTRATION

§ 110-21-80. . Criminal Penalties.

80.1 Each ~ and e¥Very previdion of the West Virginia Tax
Crimes And Penalties Act set forth under West Virginia Code
§ 11-9-1 et seqg. shall apply to the tax imposed pursuant to the
West Virginia Personal Income Tax Act with like effect as 1f said
Act were applicable only To the tax Iimposed by Article 21,
Chapter 11 and were set forth in extense in Article 21.

§ 110-21-81.  General Procedure And Administration.

81lL.1L Each and every provision of the West Virginia Tax
Procedure And Administration Act set forth under West Virginia
Code § 11-10-1 et seg. shall apply to the tax impcsed pursuant teo
the West Virginia Personal Income Tax Act with like effect ag if
said Act were applicabkle only to the tax imposed by Article 21,
Chapter 11 and were get forth in extensoc in Article 21.

§ 110-21-82. . Severability.

82.1 If. any provision cof the West Virginia FPersonal Income
Tax Act cr the application thereof shall fcor. any reason be
adjudged by any court of competent jurisdiction to-be invalid,
such judgement shall not _affect, impalr or invalidate the
remainder of said Ac%t, but shall ke confined in its coperation to
the provisicn thereof directly invelved in the .controversy in
which such judgéement shall "have “been rendered, and the
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applicakility of such provision to other persorns or clrcimstances
shall not be affscted thereby.
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Set fofth below are public comments received by the State
Tax Depariment pertaining te¢ the Emergency Personal Income Tax
Regulations. . For purposes.cf responding to the issues presented,
the comments have been c¢ondenszed rather  than repeatsd verbatim.
Cories cof each original correspondence conta¢n1ng comments are
attached for _your review. ~— = 7 '

COMMENT: Section 110-21-8 of the regulations pertaining to
credits —against persona1 income tax for business and occupation
tax, carrier inceme tax .and severance tax contradicts the
previsions of West Virginia Code - § 11-21-8 in that this
regulaticn purporis to.prehibit a taxpayer from claiming the full
credit provided by statute. This regulation arbitrarily and
unlawfuliy disallows any credit against personal income ftax on
amounts a taxXpayer receives from a partnership or 8 corporaticn
in the form of a salary. Additionally, Section 110-Z1-8 creates

an znonaly because sole proprieteors are given a full credit while "~

galariad partners and 35 corporation sharehclder emplovesed™ are
not. .. . e e — I

RESDOMSE: West Virginia Code § 11-Z1-8(a) provides, in
pertinent part, the following: : .

A credit shall be allowed against ths
tax impesed by secticn three of this article
aqual .ta the amount of the liabkility of the
taxpayay for. the _taxable vear for any <tax
imposed under . article . thirteen, chapter
elaven of this Cecde: Provided, .That the
amount of such business and occupation tax
credit shall not exceed the peorticn of the
tax imposed by this =~ article which is
attributable to the West Virginia taxable .
income derived by the taxpaver for  the
taxable year from the business or -cccupation
with respect to which said tax under article
thirteen was imposed. In c¢ase the West
Virginia taxable income of a tazpayer
includes income from a parinership, estate,
trugt or a corpcoraticn electing to. be -Laxed
undar subchapter 3 c¢f the Internal Revenue
Cade ¢f 19534, as amended, a part of any tax
ligkility of the paLtnersllo estate, trust
or . corporation under sald article thirteen
shall ke allowed to.. the taxpayer, in
computing the credit provided for by this
sectionn, in an amecunt proportionate to the
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income of such partnership, estate, trust or
corporation, which is included in__ the
taxpaver's West Virginia taxable inceome.

The same statutory language set forth above 1s repeated in West
Virginia Code § 11-21-8(b) which allows a credit against parsonal
income tax for carrier income tax, and in West Virginia Code
§ 11-21=8(¢g) which allows a_credit agalnst perspnal income tax
for severance tax. ; .

The West Virginia Personal Inceme Tax Act, West Virginia
Code § 11-21-1 et seg., was enacted in 1961 West Virginia Code
§ 11-21-8 which is tltled ”Credlts agalnst tax has been amended
by the West Virginia. Leglslature four times since 18561 primarily
for the putbose of either —adding or deleting specific credits.
The statutecry language providing for  waricus c<¢redits remalns
virtually identical to the original Act. .

Comments recesived with regard +*to . Section 11C0-21-8 of the
Emergency Personal Income Tax Regulations object. to language
contained in said Section which states that "Salaries that are
not, in faect, part of the distributive share of the partnership
income, (for example, salaries guaranteed to partners by the
articles of partngrship), and salaries.paid to.stockholders of 5
corporatlions, are not inceome of parinerships or $ corporations
for the purfposa of .¢computing the credit”. = The language in
gquestion represents Tax Department policy established in 1961 and
inciuded in persénal income tax regulaticns promulgated by the
Department in 1964. See W.Va. Leg. Reg. (Personal Income Tax)
11-10, Series XXI, § 8, pp. 31-43 (1964)

The long standing position of the Tax Department with regard"

to computing credits authorized . under . West Virginia Code
§ 11-21-8 is neither arbitrary nor unlawful as 1t reflects the
fact that certain salaries paid to partners cor to 5 corporation
sharehclders have besen deducted as business expenses for federal
income tax purpeoses in order to arrive at the net income of the
partnership or $ corperation. Any salatry which constitutes an
expense to the payor is not income to the payee for purposes of
computing the c¢redits in gquestion as such salaries are not income
of the business entity. The current regulaticons recognize that
salaries which have not been expensed may ke used for purposes of
computing the credits. o -

It _is evident from a reading of West Virginia Code § 11-21-8
that the Legislature did 1ot ‘intend to alleow expensed salaries to
ceonstitute a basis _for computaticn of the credits contained
therein. Allowing expensed salaries in the basis for cemputing
Section 8 credits would in essence create a.deuble tax advantage
because the same salaries wWould be deducted as an expense and
alsc used for purpoges. of . determining a credit. . ©One cof the




comments made pertaining to Section 110-21-8 is that said Section
creates an anomaly because sole. proprietors are given a full
credit "while sglaried partners and S corporaticn sharxehoclder
employees zare not. We, however, disagree with this comment as
there 1s no ancmaly between the treatment accerded to sole
proprietors and that accorded salaried partners and S corporation
shareholder emplovees. Under federal income tax .law, socle
proprietors who pay themselves salaries are prohibited from
expensing such salaries in computing net income for purposes of
taxaticn. The regulatlion in guestion prohibits as a basis for
computing a credit, only those salaries which can be expensed.
Thus, the treatment for sole proprieteors is identical to all
other taxpayers esligible to claim any credit under the provisions
cf West Virginia Code™§ 11-21-8,

dm
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Dear Sir:

The purpose of this letier is to commeant upon the recently filed West
Yirginia Personal Income Tax Regulations.

West Yirginta Code, §11-21-8 provides for a business and occupatian
tay credit and a severance tax credit against the personal income tax. For
partherships and S corporations the statute pra'ﬂﬂgs:

“in case the West VYirginis ilazable income of &
taxpayer includes income from a parinership,
estate, trust or a corporation electing io be laxed
under subchapier S of the Infernal Revenue Code of
1954, as amended, a part of any tax 1iability of the
partnership, estate, trust or corparation under
said articie thirteen shall be allowed to the
tawpager, in computing the credit provided for by
thiz gection, in an amount proportiongie to the
inceme of such paritnership, estate, irust or
corporation, which is included on ihe taxpayer's
vwWest Yirginia taxaeble income.” West ¥irginia Code
§11-21-8(z, (b) and {It).

The statute cigarly sllows this credit in progortion to the income of
the partnership or S corporation which is included in the taxpayer's west
Yirginia taxable income. The statute makes no distinction as {o what form
the incoms from the S corporation ar partnership income comes to the
tawpager. According to the law, the taxpayer is given & credit in proportion
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to the income of the partnership or S corporation which is included inh the
taxpayers West Virginia taxable income, be it paid to the taxpayer in the
form of dividend incore, interest income, partnership distributive share, or
salary.

However, the personal income tax reguiations clearly contradicts the
statute in seclions 5.1.25.a, §.1.26,5.1.2.7, and 8.1.2.7a. Thase sections
purport to prohibit = taxpayer fram taking the full tax credit provided by
statute. The sections arbitrarily and unlawfully disallow the credit on
amounts g taxpayer receives from a partnership or S corporation in the form
of asatery. .. . S . - .

The regulations create an anomaly in that sole proprietors are given s
full credit, yet partnerships and S corporations, which are pass through
entities with the members thereof taxed as individuals, asre trested
differentiy. Take for example, 8 one man S corporation. The tax treatment
for-the avwner of this carporation should be the same as-s sole proprietar,
for ihis is the effect of the S corporation election. Yet, under the
reguiations position, similarly situated taxpayers are treated differsntly.

ancther policy reason stands ggainst the arbitrary and unlawful
position sét forth in the reguiations. As 8 maiter of tax policy, taxpayers
should generally not be allowed to designate the amounts of money upon
which g credii is taken. An astute taxpayer would simply take all
partnership and S corporation remuneration in the form of s dividend or
distribution share. The position taken in the regulations is not only
contrary to the staiute, but creates traps for the unwary.

- Plaase éérreci this 1ne:3m’tamé and incorrect reé&iéﬁon.
- Wery truly yours,
- %iha%as Barth

JHB:Bjm
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Gentlemen:

I appreciate the opportunity te comment upon the West
Virginia Personal Income Tax Regdlations which were
filed on November 30, 1988. This comment iz directed
toward the West Virginla Buslness and COccupation Tax

Credit, Carrier Incomeé Tax Credit

and Severance Tax
Credit,

West Virginia Code Section 11-21-8

provides, in
pertinent part, as follows:

In case the West Virginia tazable income of
a  taxpayer includes income

from a
parinership, estate,

trust or a corporation
electing to be taxed under subchapter S of

the Internal Revenue Code of 1954, as

amended, a part ¢f any tax lisbhilicy of the

partnership, estate, trust or corporation

under said article thirteen, shall be
allcwed to the taxpayer, in computing the
credit previded for by this section, in an
amount preperticnate to the income of such
partnership, estate, trust or corporation,
which is included in the taxpayer's West
Virginia taxable income.

This particular citation relates to the Business and
Occupation Tax Credit. However, similar language is

provided for with respect to the Carrier Income Tax
Credit and the Ssverance Tax Credit.




As noted above, the statute clearly allews these
credits in proportion to the income of the partnership
or 3 cerperation which iIs included in the taxpaver's
West Virginia taxable income. There is no distinction
made in the statute as to what form the inccme must be
from the partnership or § corporation. Thus, the
emergency regulations at 8.1 and the examples,
thereunder that limit these credits based on income
from pass through entities to other than salaries and
so forth appear to be inconsistent with the statute.

I, therefore, respectfully request that you consider
revising the regulations accordingly. In addition, if
you find that the regulations are in error as to this
particular matter, I also respectfully request that you
promptly issue a mnotice to the public so that amended
returns can be filed and correct returns will be filed
for calendar year 1988,

Respectfully submitted,
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West Virginia State Tax Department
Legal Division _ __ .
State Capitol, W.W. &10
Charleston, WV 25305

Gentlemen”

I have had an opportunity to review the proposed West
Virginia Personal Incomé Tax Regulations.

The proposed Regulations attempt to prohibit the share-
helder in a2 Subchapter S corporation from wusing the BRBE&O,
Carrier and Severance Tazes as credits against his total income
from the S corporaticn. Specifically, §8.1.2.7 and §8.2.2 and
§8.3.1 attempt to prohibit the shareholder from offsetting
these tax credits against the personal income tax arising from
any salary taken from the S corperation.

We Dbelieve that this provision in- the Regulations
conflicts with the express language of W.Va, Code §11-21-8
which grants a credit against the personal income tax -for the
"income of such ... corporation.”

The present Personal Income Tax Regulations §1.8.3 does
contain the same provision. However, these Regulations have
never been approved by the Legislature.

We respectiully request that the preoposed Reguldtions be
redrafted to recognize the entitlement of an S corporation
shareholder to the total credit allowed by the statute. Any
other interpretation would work a gross injustice by creating
an unjustifiable disparity between businessmen and
professicnals who “condict their affairs under the auspices of
an & corporaticn as cppcsed _to a sole proprietorship or -
partnership. ‘

James M. Sturgeon, Jr.

JMS/jr:plk




