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BRIEF SUMMARY OF PROPOSED RULE
i

i

 PERSONAL INCCME TAX

The current regulations governing the personal income tax
are repealed and reenacted Dby <this emergency legislative
regulaticn. These emergency legislsative regulations incorporate
the many chahgés in the referenced tax which were enacted by the
legislature in the 1987, 1988 and 1989 regular or special
sessions. - -
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2. Explanation of above estimates:

This rule should have no cost as it doces not envision any expenditures by

the State.

3. Objectives of these rules:

This rule is necessary to provide necessary guidance to taxpayers relative

to the imposition of the personal income tax.




DATE: JUNE 23, 1989 - : L

TO: LEGTISIATIVE RULE-MAKING COMMITTEE
FROM: STATE TAX DEPARTMENT.

EMERGENCY RULE TITLE: PERSONAL INCOME TAX
June 23, 1289

1. Date of filing: _

2. Statutory authority for promulgating the emergency rule:

W. Va. Code §§ 11-10-3 .and 29A-3-15

June 23, 1989

3. Date of filing of proposed legislative rule:

4. Does the emergency rule adopt new language or dees it amend or repeal a
current legislative rule?

Yes. This rule repeals and reemscts 110 C.8.R. 21, the rule governing

e

personal income tax.

5. Has the same or similar emergency rule previously been filed and expired?
No . -
6. ~ State, with particularity, those facts and circumstances which make the

emergency rule necessary for the immediate preservation of public peace,
health, safety or welfare.

None

7. If the emergency rule was promulgated in order to comply with a time limit
established by the Code or federal statute or regulation, cite the Code
provision, federal statute or regulation and time limit established

therein.
N/& _

3. State, with particularity, those facts and circumstances which make the
emergency rule necessary to prevent substantial harm to the public
interest,

With the exception of Sectioms 110-21-55 and 56, the current persongl

income tax rule, 110 C.S.R. 21, is the same as the rule filed in 1964.

While there have been changes in the personal income tax statutes since

1964, the changes which occurred in the 1987 znd 1988 legislative sessions




were so substantial as to require a completely new rule. Because it is

necessary for an accurate rule to be in effect tec guide taxpavers, and

reliance on the current rule would result in erroneous tax liabilities and

the imposition of penalties cn taxpavers, the new rule is necessary to

proctect and preserve the public welfare and prevent substential harm to the

public interest.




EMERGENCY.
WEST VIRGINIA LEGISLATIVE RFGULA¢LOWS
STATE TAX DEPARTMENT
TITLE 110
SERIES 21 ;
1988 . S .

Filed: Novemnber 30, 1888

— = = = — TR e T oy

§ 110-21-1... General. .

1.1 Type Of Regulation.-These regulatlons ars emergency

legislative .regulations as defined in West "Virginia Code
§8§ 29A-l—1(d) and 29A-3-15. . ..

1.2 Scope.-These emergency legislative regulations explain

and clarify the “West - Vlvglnla Personal Income Tax Act as stated

" West . Virginia Code. .. § 11-21-1._.et.  seg. - These emergency
Teglslatlve regulatlons govern taxable Derﬂods beginning on or
after January 1, 1988 and become  effective _immediately upon
filing. Foxr taxable periods beginning on or after January 1,

1988, these emergency legislative regulations repeal the Personal
Inceme Tax Regulations, 110 C.3.R. 21, . which were filed May 13,
1985 and effective June,l@, 1985, .. _

1.3 Authoritvy.-These emergency leglislative regulations are

issued under the. ahthorlty’b: West Vlrglnla Code § 29A-3-15 and
West Virginia Code § 11-21-1 et seq.

1.4 Filing Date.-These emergency leagisliztive regulations

were filed in the State Register on November 30, 1988. A public
comment pericd .commenced.on November 30, 1888 and terminated at
5:00 p.W: on December’ 30 1988. . These emergency legislative

regulations werel:ef;lediln the Sgatg_Rggigter on.May 22, 1989.

1.5 Citation.-These emergengy leglslaulve. regulations may

be cited as 110 C.S.R. 21, § {1988). o
PART I. IN GENERAL.-
§ 110-21-2.  Legislative Findings. -

2.1 I+ is the intent of. the Legislature that this State forx
purposes of _its personal income tax adept the provisions of the
laws of the Un_vvd Statées relating to the determination of income

for federal income tax purposes in order fto simplify ‘preparation

of State income tax refurns by taxpavers, to improve enforcement
of the 3State income tax.through use of information obtained fron
federal income tax audits and to aid in the interpretation of the
State tax law through use of federal judicial and administrative

=)
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determinations and precedents. To facilitate this intent, the
West Virginia PFarschal "Thcome Tax Act as set forth under West

Virginia Code § 11-21- l_etﬂ__g,_shall_be construed t¢o accomplish 7

the foregeing purposes.

§ 110-21- 3- .. Imposition Of Tax; Mlnlmum Tax Persons Subject To
Tax, e DT T T :

3.1 Imposition Of Tax.

3.1.1 .. . Primarv ~ Tax.=-The West Virginia Personal
Tncome Tax Act, Article 21, Chapter 11 of the West Virginia Code,.
imposes a persconal 1nqome tax _.on the West Virginia taxable income
of every individual, ~é&sfate .and _trust in accordance with <the
rates seat forih_ther61n=”_ e e .

3.1.2 Minimum Tax.-In addition to the primary tax,.
there is 1imposed, pursuant to. West Virginia Code . § 11-21-3(a)(3},
a minimum tax. This minimum tax is the excess, 1if any, by which

an amount egual to.. twenty-five percent (25%) of any federal
minimum tax or alternative minimum tax for. the +taxable year
exceeds the sum of the primary tax imposed for the taxable year.

3.1.2.1 In determining the amount cf the West
Virginia minimum tax, taxpayers whese federal bkase income, for
purposes of. computing any federal minimum <fax oxr altarnative
minimum +tax, includes. . 1tems of _income which <+the states are
prohikbited under federal’ law from taring or items of income
specifically exempt from,personélfincome taxaticon by the West
Virginia Code must subtract such items c¢f income from tThelr
federal base income and recompute their federal minimum tax
before calculating the amount of .West Virginia minimum tax.

3.2 "Pariners And Partnerships.-A partnership is not subject
to the personal inccome tax, although individuals carrying on
business as pariners are liable for this tax in their separate or.
individual capacdities.” "(See regulation 58.2 ds tTo the filing of

returns by partnerships).

2.3 Associgtions Taxable Ag Cprpcorations.-A corporation is

net a taxable entity within the purv1ew of" the wWest Virginia
Persconal Inccme Tax Act. An ~association, trust .or . other
unincorporated organization which is taxable as a corporation for
faderal income tax purposes is not subiect to the personal income
tax. A corperation, asscciation, trust or unincorporated
crganization must be so taxed under Subchapter C of the Internal
Revenue Code of 71986, as amended, in order to be beyond the
purview of the WgstrvlrginlgVPegggga%iinqome Taxr Act.

3.4 Exempt Trusts And Organizations.-A trust or other

unincerperated organization which by reason of its purposes or
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activities is exempt from federal Iinceme tax is exempt from the
personal incomeé ‘tax, regardless of whether such organization is
subject to . federal. income  tax on_ unrelated business taxable

income. Thus, for such an un1ncorporated organization, there is’
ne unrelated business income tax in West Virginia.

3.5 Cross. References. .- .. . .. .w i .. -

3.5.1 For definition of the West Virginia taxable
income . of resident _individuals, . Seg _Segtion_ .11 of _ these
regulations. e T UL L )

3.5.2 T For_definition of the West Virginia taxable

inceome of. resident estates and trusts, see Secation 18 of these
regulations. . ) S -
3.5.3 _ °~ For_ defivition of the West Virginia taxable
income  of no&reSLdent _nalv¢duals T zee  Section 31-..¢of these
regqulations. . i EoE 2 S e :

3.5.4 .. For definition of the West Virginia taxable
inceome of - nonres1dent estates .and tru5ts, see  Section 38 of
thege regulations, A -

§ 110-21-4. Rate Of Tax. =~ _

4.1 Rate OFf Tax On Individuals (Excert Marrﬂed Individusis

Filing Separate Returns), Ind;VLduals Flllnq Joint Returns Heads
Qf Househclds, Estatfes _And Trxusts. —-The_ tax _ 1mposed by uhe West
Virginia Persomnal .lncome Tax ACL on thne West Virginia taxable
income of .. every individual (exceot married individuals filing
separate returns), every individual who iIs a head cof’ household in
the determinaticn. of his or her  federal income tax for the
taxable vyear, every husban d .and wife who flle,a joint return,
every individual who. is 7en§;tled. ko fllei_blﬁ or her federal
income tax returrn for the taxable year as a surviving spouse, and
every estate and trust _shall_be determined in acceordance with the

applicable rates set’ ;orth'under Article. 21 ‘Chapter 11 of the
West Virginia Code. _— e . )

4.2 . Rate O_ Tax On Married Individuals Filing Separate

Returns.-The tax imposed. by the_Wes; Virginia Personal Income Tax
Act .on the “West Virginia Faxable income of a Husband and wife
filing séparate returns for the taxable year shall be determined
in accordansa with the applicable rates set forth under Article

21, Chapter 11 oflthe West Virginia Ccde.

§ 110-21-5. . _ Effect Of Rate Changes During Taxgable ¥Year.

Fi

5.1

I rate of personal Iincome tax imposed by the West
Virginia Pers

he
el Inconme Tax Act is changed to be effective after

H th
O(I'
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the thirty-first (31lst) day of December of a calendar _year, and
if a taxpaysr Bubject to the West Virginia Persecndl Income Tax
Act has a taxable year which includes the effective date of the .
change of rate (unless that date..is the first (lst) day of the
taxable vear), Then the followling riules shall be observed in
computing such taxpaver's rate of tax:

5.171 . Tentative taxes shall be computed by applying
the rate for the period before thé effective date of the change,
and the rate for_ the period _on_and after such date, o the
taxable ‘income for the sntire taxable vear:

and -

5.1.2 .. .The tax for such taxable year shall be the
sum of that proportion of each tentative tax which the number of..
months in each period bears to the.number of ménths in the entire
taxakble year. S e o —

5.1.3 .. _For purposes cof this Section:

5.1.3.12 If . the rate changes. for taxable K years
beginning after or _ending after a certain date, the folleowing day

chzll bes considered the effective date of the change; and

5.1.3.2 7 If.a rate chanhges for taxabla years
beginning on or -after. .a certain _date, <that date shall be
considered the effective datfe of the change of rate.. .

§ 110-21-6. = Accounting Pericds And ﬂEEQQde,;,_

g.1 Accountingr.Eerjoq§:;§m&taxp§geyfs"taxable .vear under
these regulationg shall be the same as_ his taxable year for
federal income tax purpeses. T

6.2 Change Of Accounting Periods.-If. & taxpayer's taxable
year is changed,fpﬁjﬁ?@éiél!ﬁéggﬁé“taﬁéﬁﬁﬁﬁgggéfuhiﬁ‘taxable
vear, for_purposes of thease regqulaticns, shall be changed so that
it is identical to. that used by the taxpayer for federal income .
tax purposes. _If a taxable year of less than twelve (12) months

results from a2 chinge ¢f taxable vear, the West Vifginia parsonal

exemptions, -and any applicable credits allowed Under the West
Virginia Code, .shall ke prorated tc reflect .the portion of the
vear which is being covered by the return being £iled duie te the .
change of accounting periods. ~ 7 B o -

6.3 Accounting Methods,-A taxpaver's method of accounting
for West Virginia income tax purposes snall be the same as that
used for federal "income taxr purpceses. In the absence of any
method for federal tax purposes, his taxable income for West

e
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Virginia tax purposes shall be computed under a methed which will
clearly reflect incomel : - ~

6.4 Change Of Accounting Methods.

6.4.1 ._ If “a" taxpayer's methoed of accounting 1is
changed for fedefal TAW _pUrpsses; his method of agcounting shall
be changed for West Virginia tax purpeoses sc¢ that the accounting
method is identical to that _used by the +taxpayer for federal
income tax purposes.. : ' '

5.4.2 If a taxpayer's  method of "accolhting 1is
changed, other than f£xdém an agcriial to an installment method, any
additicnal tax which results_from adjustments determined to be
necessary solely by reascn of the change shall not be greater
than if such adjustments were ratably allocated and included for
the  taxable. year of.the._change and the preceding taxable years,
not-4n excess of “two (2), during which the taxpayer used the
method of accounting from wWhich the change_ is @§de. '

6.4.3 If ‘2. taxpayer's method of accounting Is
changed from anm” accrual to an installment method, any additional
tax for the.year of such change of methed, and for any subseguent
year which is attributable to .the receipt of installment payments
preoperly acceruéd in & prior year, chall be reduced by the portion

of tax for aBy pricr taxable year attributable to the accrual of. .

guch installment payments. - . - ... o

5.4.4 . Example.-A;- a sole proptietor, has’ been
engaged in a -service. oriented business and uses the cash basis
method of accounting. A decides fo expand his business so that
in addition. _to. providing sexvices, A will also make sales from
inventery. As_a result of A's use of inventory, current federal
income tax law  regquires A to .adopt the accrual method of
accounting. A mgst"ch@ggg;;g_zba,accruaLvmethogmpf‘abcounting

for purposes .of West Virginia's perscnal income tax as well.

§ 110-21-7. Resident And Nonresident Defined. _

7.1 Resident Individual.-An individual may be a resident of
West Virginia for incomé tax purposes, and be taxable as a

ragident, even though such individual would not be deemed a

resident for_ other purposes.

7.1.1 A=z used _in these regulations, the term
"resident individual” means and includes;

7.1.1.1 A1l perscns domiciled in West Virginia
with the exception of those domiciliary residents who maintain no
permanent place of abode .in this State, maintain a permanent

wn
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place of zbode elsewhere.and spend in the aggregate not more than
thirty (30) dayve of the taxable year in this State.

ox

7.1.1.2  Any person, other than a member of the
Armed Forces cof_ the United States, who is not domiciled in West
Virginia but whe maintains a perman nent place of abode in this
State. and spends in the aggregate. more Than one hundred
eighty-thres” (183) days of _the taxable year 1in this State.

7.1.2 Domigcile. Defined.-Domicile, in general, 1s
the place that an indiwvidual intends to be his permanent home and
the plzace to_which he 1ptenqs tQ return whenever he may be absent

from such place. L -

7.1.2.1 . _A dcmicile. once established continues
until the individual in &uestion moves to . a new location with the
bona fide intention of making his £iked and permanent home there.

7.1.2.2 Mo change of domicile resu1ts from a
removal to.a new location if the 1
only for a Llimited time even if s’ the individual has sold ‘or
disposed .of his former home. T T

7.1.2.2.a The burden 1is ./upon any person
asserting a change of domicile .%o show that the necessary
intention to change domicile existed.

7.1.2.2. In determining an individual'
intention regarding a change of domicile, his declarations w111
be given due weight but, will nect be conclusive 1f such
declarations are contradicted by his conduct. -

7.1.2.2.c The fact that a person registers.to
vote and does veote _in one place is an important indication of
domicile but not necessarily determinative, especially 1f <the
facts indicate that sucgh actions wexe merely undertaken to escape
taxation in £ varticular jurisdiction.

7.1.2.3 _ Domicile  _is. . .nof | dependent on
citizenship. For example, . an =alien who  has permanently
established his home in West Virginia is .domiciled in this State
regardless of whether he _has bkecome a citizen of the United
States or has applied for citizenship. A citizen of the United
States, however, will not érdinarily be deemed to have changed
his dOﬂlCWIE by geoing to a forelgm_COanry unliess it is clearly
established that he intends te remain there permanently A
citizen of the United States domiciled in West Virginia who goes
abroad because of an assignment by hils employer or for study,
research or recreaiticn, does not lose his West Virginia demicile

[0}
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unless it is clearly shown That.such individual intends tTo.remailn
abroad permanently and not return.

7.1.Z2.4 An individual can have only one
deomicile. Where an individual has two or more homes, his
domicile 1is at. the._ homé he regards asmprincipal and permanent.
In determining his intention in this matter, the length cf time
customarily spent at...each location _is important but not
conclusive. A person who maintains a permanent place of abede in
West Virginia and spends more thamn one hundred eighty-three (183)
days of the taxable year in tnls S ate is taxable as = resident,

regardless of domicile. o L T

7.1.2.5 . A wife's domicile generazlly follows that
of her huskand unless a_ separate domicile has been established by
her. & child's domicile generally fclilows that of his father, ou-

of his mo*her after the father's. . death, until the child reaches
the age of self-support and actually establishes his own separate.
demicile. The domicile of_a child of divorced.parents ordinarily
fellows that of the custodial parent.

7.1.3 °  Permanent Place 0Of Abocde Defined.-A permanen;
place ¢f abode meanrns a . dwelling rlace pérmanently maintained by
the taxpayer, whether or..not owned by him, and will generally
include a dwelling place owned or leased by his oxr her spouse.

7.1.3.1.. A mere camp or cottage, or other similar
site or dwelling, which is suiltable and used only for wvacation
purposes” does noft constitute a permanent place of abode.

7.1.3.2 A 'place c¢f abode, whether I West
Virginia or elsawhere, will not be deemed permanent i1f such abode
is maintained conly during a bemporary stay for the aCTOTplWShmenu.
of a particular purpose. = =

7.1.3.2.2 Where an individual domiciled in
another state. is assigned te his emplover's West Virginia coffice
for a fixed and linmited Yeriocd after which he is to return to his
permanent location, and said individual takes . an apartment cor
other_ dwelling in Wesh Virginia _during the fixed and limited
period he will not be deemed a resident for income tax purposes
even i1f he spends more than one hundred esighty-three (183) days
of the +taxable vear in this State, because his place of abocde
here is not permanent. This person, however, will be taxable as
a2 ncnregident for income tax purposes_ on his income £from West
Virginia 'sources, including his salary or other compensation for
services performed ih West Virginia.

7.1.3.2.p If an individual's . assignment - to
his "employer’'s West Virginia cffice "is "hot for a fixed .and
limited period,. but is for an indefinite period, the individual's
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West Virginia place ofizbode will be deemed a permianent place of
akode, and he will be a resident for income tax purposes if he

spends more- than one hundred elght thres (183) days of the year

in West Virginia. . .- . = ...

7.1.3.3. In the case of . a perscn domiciled .
West Virginia, the maintenance of a permanent place .of abode in
this State is.alone sufficient to .make him a resident for income
tax purposes, even though he remains outside. the State for the
entire year because the one hundred eighty-three .(183) day rule
applies only tc taxpayers not domiciled in West Virginia.

7.1. .Rules For " Davs Within And Without West
Virginia.-In. Countlng_the number of days spent w1th1n and w1thout

West Virginia, presence within the State for any part of a.

calendar day constitutes a day spent within the State, except
that such presence within the State may be disregarded if it is
solely for the purpose of boarding a plane, train or_Dbus for
travel tc a destination outside West Virginia, or while traveling
by motor wvehicle, plane or <train through West  Virginia to a
destination outside the State. Any person domiciied outside this
State who maintains a. permanent place of abode. WLthln this State

and have avallable for examination by the Tax Commissioner -

adegquate tecords. to._substantiate the fact that he. did not spend
more than one hiundred eighty-three (183) days of such taxable
year within the State. . ;

7.1.5 Certain Perscns Net Deemed Residents Although
Domiciled In._ West Virginia.-Any individual dom1c11ed in West
Virginia is =& resident. for income +tax purposes for a specific
taxable year; unless for.such year he satisfiés all ‘three (3) of

the following ceonditions:

(1) he maintains no permanent place of abode in West_

Virginiz, ettt st GGty issiuna SN PNO

(2) he maintains a permanent place of abode elsewhere,
and i e el

. (3) he spends 1in the aggregate not more than thirty
(30) days cf .the taxable year in West Vlrglnla

7.1.5.1  Example.-An_ individual, although
retazining his West Virginia _ dam1c1le maintains his - only
permanent place of abode in the State of New York. As long as

this individual continues to meet all three (3) conditions set
forth under Subsection 7.1.5 above, he will.be =z nonresident of
West Virginia for income tax purposes. . I[£f, however, for any
taxable year there is a failuré to meet any one (1) of the three
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(3} Subsectlon 7.1.5. . conditions, the individual is. subject <o
West Virginia's personal income tax as a resldent for that year.

7.1.5.2.. Where an individual domiciled in West.
Vlrglnﬁa claims <To be a2 nonresident for any taxable year, the
burden is .upen said individual to show that during the year in
gquestion. all . three _(3) Subsectlon 7.1.5 conditions. had  been
satisfied. ... el et -

7.2. Nonresident,  Individual.-For  .personal income ° Tax
purposes, & nonres*dent individual .is aﬁy person who. is not a
resident as defined under. Subsect_on“7 1 of. -Ehis regulatlon.

7.2.1°- . All  references in these . regulations to
nonresidents are equally applicable To. nonres1dent aliens unless
ctherwise specifically provided.

7.3 Resident Estate Ox Trust. A re51dept estate or trUSu

means and lncludes'ii_,” e ST R

(1) The estate cf a decedent who at tbe date Qf his
death was domﬂcLTed.Ln_West Virginia;

» (2) A trust.created by, will of a decedehf. who .at the
date of hig desth was domiciled in West Virginia; or -

(3) A trust created by, or consisting of property of,
a person domiciled in West Virginia.

7.3.1 .- Exam_g_]_,es.ri

Example L-:é;erlnd1v1dual whe 1s_ domiciled‘jJ1”Canada
creates .a trust. with  a kank in Charlesnon westt Virginia as
trustee. . The. corpus of this trust consists of . securities of
American corporaticns which are actively traded . by the trustee on
the several Stock Exchanges and alsoc consists of rental property
located in West Virginia. _The beneF1c1ar1es of the trust are all
West Virginia residentis. Regardless of whether the trust i1s held
to be a resident of the United Statés- for federal’ income tax
purposes, it 1is, for. purboses of. thls State = personal 1ncome tax

law, a nonresident fTrust. .. .. . o

Example 2.-An individual who is a domiciliary resident
of West Virginia creates .a trust with al bank  in Pittsburgh,
Pennsylvania. as trustes. The _trust corpus consists of West
Virginia rental property and Pennsylvania rental property. The
beneficiaries of _this ifrust are all residents of FPennsylvania.
The _trust is a resident, trust for West Vsrglnla personal income

tax purposes. O A S
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7.4 Nonresident Estate Or ;rust -A - nonreszdenb estate or ...

trust is an estate or trust wh1¢ﬁ isg not a re51dept estate or"

trust as defined in Subsection 7.3 of this regulation.

7.5 Cross Reference.-For the effect of a change of an

individual’s_ .re51dent T status,  see . Sectlon 54 of thease
regulations.” . ~ . | Lol
§ 110-21-8. Credits Against Ta=x. o o o B

8.1 . Business 2And Occupation Tax Credit: - If. .a taxpayer is
subject to. the bu51ness and _ occupatlon tax 1mDosed under West
Virginia Code § 11-13-1 et ggg, said taxpayer may be entitled to
a credit against his West Vlrglnla personal income tax. The

amount of this credit shall not exceed the amocunt of personal
income tax attributable to West Vlrglnla taxaple income for the
taxable vear . derived  from._the business or activity subjected to
such other tax. If the West Virginia taxable income of the
taxpayer includes income from a partnership, estate, fTrust or =S
corporation, a part of any business and occupation tax liability
of the partnership, estate, trust or. S corporatlon shall be
allowed in vomputing the credit, in. an. amount proporticnate to
the income cf isuch partnership, "mztate, trust eor S corpcration

which is included in the taxpayer's West Virginia taxakle_income.

8.1.1 For. purposes of Subsecticn 8.1 &dbove, the tax
imposed under Article 13, Chapter.ll of the West Virginia Code
shall be the amount of the liability of the taxpayer for such tax
under said Article . 13 computed without reductlon for the tax
Industrial Expansion Or Revitalization tax credit and the Capital
Company tax credit allowed for such year.

g8.1.2 . Credit Limitatiens.-The business and

cccupation tax credit allowed undér West Virginia Code § 11-21-8
and this regulation shall be limited to the smallest of  the
fcllowing: : - - - : _

(1) The amount of businéss and octupation tax imposed
after all " c¢credits.. _except the Industrial Expansion Or
Revitalizaticn tax credit and the Capital Company tax credif; or

(2) The amount of West Virginis personal income <tTax
before credits; or i T

(3) The amount of West Virginia personal income Tax
imposed on income from the buszness subject to the bu51ness and
occupation tax. e '

8.1.2.1 _ The limitation set _forth under
Subsection 8.1.2(23) is placed upon the amount of the credit to

10 ..




STATE TAX DEFPARTMENT : o
TITLE 11C - - - L
SERIES 21 - L

preclude ‘éxempting from personal . income -tax _—_such ' of the

taxpayer's income as 1s not derived from a business subject to:

business and occupation tax.  Stated another way, the credit for
business and occupation tax cannot offseft the income tax imposed
on income derived from sources which are not SUDJECt to. business
and cccupation tax.

8.1.2.2 There can be no credit against perscenal
inccme tax for business and occupation tay imposzed on a business
which operated at.a loss, because no income from a business which
cperates at a loss enters into .a taxpayer's West Virginia taxable
income. Likewise, there .can ke no credit against personal income
tax for business . .and occupation tax dimposed, unless the West
Virginia taxable income of _a.taxpayer includes business income.
The West Virginia *faxable income of a taxpayer is. determined by
offsetting business losses agalinst business gains.

8.1.2.3 ... Wheo May Claim The Credit.-The credit is
allowable tonntaxbayers,ﬁengaged in activities subject, to .the.
business and occupation tax. in- their- capacities as prowrletors
members .of partnerships, beneficiaries and fiduciaries of estates
and trusts, and stockheclders 8f cerporatiocons, 1f and cnly 1f,
such corporations elected fo.be .taxed under Subchapter 5 of the
Internal Revenue ~Coda._._The credit allowed these taXpayers is
based on their share of the business and cccupaticon tax imposed,
and is limited to. the.amount of persconal inddme tax imposed on
business income derived from the proprietorship, partnership, S
corporation, “estate or -trust. - Salaries that are not, -in- fact,
rart. of the- distributive_share of the partnershlb income, (for
example, salaries zgularanteed_ to__ggrtners__bi__thg__grtlcles of
partnershlp) and salaries paid to “=tockholders &' ofl
corporations, are not . income of;partnershlps or S corporatlons
for the purpcse ¢f computing the credit.

8.1.2.3.a ExXxamples.

Example 1.-The taxpayer is engaged in a sole
preoprietorship which is subjecb to. the business and occupation
tax. The amount of ‘business and occupation tax llablllty imposed
for--the ~taxable vear was seventy-five dollars T(875). The
taxpayer®s_-net “income_. from _the _,b;;si,;i.n?-.,.,ssf “was twelve  thousand
dollars ($12,000). He recelved no other income during the year.
The taxpaver.filed.a jeint return and claimed twe (2) personal
exemptions: - Presuming a West Virginia income tax liability
before credits would be twe hundred and forty dollars ($240),
the business and occupation tax credit weould be limited <to
geventy-five dollars ($75), the amount .of business.and cccupation
tax imposed.

Example 2.-Assume the same facts as. . in
Examplse .1l except that the amount of business. and occupation tax
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imposed was. three_ hundred dollars ($300). The West Virginia
rersonal income tax before credits is twe hundred forty dollars
($240), therefore, the business and occupation tax credit is
limited to twe hundred f£ot¥ty dollars' ($240), the amount of income
tax kefore c¥adits. No ¢carry over of this. credit is available.

Exazmple 3.-The taxpayer was engaged in a
business (partnership) subject to the business and cccupation

tax. His share ¢f. the distributive profits was eight thousand
dcllars (5$8,000) and his share of the business and occupation tax
liabkility was four hundred dellaxrs ($400). In addition to his

business income, the taxpayer received a salary cf four thousand B}
dollars ($4,000) fromMm & Iccal bank: therefore, his total income
for the taxable year was twelve thousand dollars.- ($12,000).
Presuming a personal Income <tTax liability of _three hundred
dollars ($300) before credits, the business and occupation tax
credit would be_limited to two hundred dollars ($2C0), which is
the amount of . personal income tax. imposed . on income from the
business subject to the business and occupation tax credii.

g8.1.2.4 No credit shall be allowed against the .
West Virginia personal . income  tax. unless the West Virginia :
taxable income of .2 tazrpayer includes positive amounts of income
frem a business subject to the business and occupation tax. In
cemputing the business lncome for purposes of applying the ratio
cf income from kusiness subject te the business and occupation
tax to :=the total. West Virginia adjusted gross income for
determining the- limitation of c¢redit, .business  losses must be
cffset against bUsiness gainsg to reflect the positive. amount of
business Income . subject to -business and occupation tax in
determining West Virginia taxable income. = The purpose of the
bPusiness and occupation tax credit is to avoid the imposition of
income tax, and not to relieve the taxpayer from the imposition
of dincome tax on income not subject toe the business and
cccupation tax that would otherwise have been imposed in the
absence of business activity.

8.1.2.4.a Example 1.-Taxpayer is engaged in a -
business subject td the business and occupation tax. Business
and occupation tax in the amount of five hundred dollars ($500)
was impeosed on gross  receipts of forty _thousand dollars.
($40,000). "His business operated at =a less  af T ten thousand
dollars ($1C,000). The taxpayer had income, from a scurce other
than his business, in the amount c¢f thirty thousand dollars
($30,000) for the taxable year. This taxpayer is not entitled to .
a business and occupation tax credit on his personal income tax
return because his West Virginia taxable income dees not include.
a positive ameount of income from business subject o the business
and occupation tax. :
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2.1.2.5 - In. determining the:..income frdm =a
business or- - occupaticen which is subject to the business and
cccupation tax, the net income from such business or occupation,
as reported in federal adjusted gross income without reference to
the. . component: items of .ificeme £from the business or occupation,
shall be considered prima facie evidehcé <f the income of the
subJect business. For_.purposes of determining net income, gross
incoeme may include,. but is not limited <to: gress iIncome from
salé&s, Intéréest income, Had débt recoveries, rents and rcyalties,
earned discounis and miscellaneocus income. ' o

8.1.2.5.a BSalaries which have been deducted
as a business expense - for. federal income tax purpeses,  in
determining net income from the business. or occupation subject teo
the business and. occupaticon tax, shall not thereafter be included
as income from .the business in dnte?mﬂnlng the individual's
business. . and occupatlon tax credit: . - B :

o 8.1.2.86 _ Fartrnerships:=In determining the income

frem a partnership which "is subject +to. the business and
cccupaticn tax, the salaries paid to the partners which are not. :
considered a draw against the distributive share .of profits shall -
be deducted in arriving at thée net income of the partnership, and.

such salaries__shall nect ke _included in the basis: for <omputing

the business and occupation tax credit of the individual partner.

If the salary is not a guaranteed salary, preovided in the
articles of . parinership, the Tax Commissloner will..accept as

prima facie evidence that the salary is considered a draw against
distributive .share of_ profits; therefore, . the salary will be
allowed in the_basis for computing the bu51ness and occupatlon

tax credit_.of. the individual partner. - - "= T -

- - 8.1.2.7 S _Corporations.-In determining the T
inceome from S corporations which are subject to the business and
occupation tax, salaries paid to stockholders . .shall be deducted
in arriving at the net income of such corperations. The taxpaver
who is a stockholder and receives a salary from such corperation
is not permitted to use said salary in the computation of his or
her business  and. occupation %tax credit.. . on his - or her West
Virginia -Personal Ircémeé Tax Return because such salaries are not
inceme  of |5 corperations but are expenses of. .S corporations
deductible in arriving at their net income.

: 8.1.2.7.a8 Example 1.-Mr. X is a stockholder _ .
in an S corporatlon and is also an employee of the corporation. CoT
Mr. X receives a salary of six thousand dollars ($6,000) from the
corporation.‘*At the end of the corporation's taxable year, Mr. X

receives two thousand dollars ($2,000) as his distributive share

of profits froem the corporation. In computing his business and
occupation "tax credit on his West Virginiz Personal Income Tax
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Return, Mr. ¥ 1s permitted to use only his distributive share of
profits, twe thousand dollars ($2,000), as his basgis.

8.2 Carrier Income Tax Credit.-If a tazxpayer is. subject to
the c¢arrier income tax impeosed . under West Virginia Code
§ 11-12A-1 et__seq., said taxpaver may be entitled to a credit
against his West Vlrglnla personal income tLTax. The amcunt of
this credit -shall not exceed the amourit of personal income tax
attributable to. West Virginia taxable income for the taxable vear
derived frcocm the activities subjected te such other tax. If the
West Virginia taxable income of the taxpaver includes income from
a partnership, estate, trust cr & corpcoraticn, a part of any
carrier income tax liability cf the partnership, estate, trust or
S corperation shaill be allcwed In computing the c¢redit in an
amount preportionate to the income of such partnership, estate,
trust or 8 corporatlon whlch 15 lncluded 1? tbe taxpayer s West
Virginia taxable inhcdme. 7~ o )

8.2.1 _ .. The West .Virginia Carrier .Incoie Tax was
repealed effective July 1, 1987. A carrier income tax credit
may, however, still be applicable in cases where said tax is paid
subsequent to_July 1, 1987. __ _ _ . . _..._.

8.2.2 - Credit ILimitations.-=-The provisions regarding
limitations on the business and occupation tax credit which are
set forth under Subsection 8.1.2 of this regulatlon are egually
applicakle to the carrier income tax credit.

8.3 Severanceg Tax Credit.-If a taxpayer is subkject  to the
severance tax 1imposed under West Virginia Code § 11-132-1 et .
seg., sald ITaxpayer may be entitled to a credit against his West
Virginia personal income tax. The amcount of this. credit. shall
not exceed the amcunt of personal income tax attributable to West
Virginia taxable inccme fox the taxable  year derived from the

activities subjected. tec such cother tax. If. the West Virginia .. ..

taxable income of the taxpayer includes ‘income from a
partnership, estate, trust or 8 corporaticon, a part of any
severance tax 1lizbility of the partnership, estate, trust or 5
corporation shall be. allowed in computing the credit in an amount
preportionate to the inceome cf such partnership, estate, trust or
S corporationn which is included in the taxpaver's West Virginia
taxable income. - .

8.3.1-..-. Credit Limitations,-The provisions regarding
limitations on the business and occupation tax credit which are
set forth under Bubsection 8.1.2 ¢cf this regulaticon are equally
applicable to the severance tax credit.

§ 110-21-9. --Meaning Of Terms.
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9.1 Any term used in the West Virginia Personal Income Tax
Act.  and +these regulations shall have the same meaning as when
used in a compsarable context in the laws of the United States
relating to persconal income taxes, unless a different meanlng is

clearly required. . % : - , .

9.2 _Any reference _in the West Virginia Personal Income Tax
Act and these ragulations to the laws of the United States shall
mean the provisions of the Inpernal Revenue Cocde of 1286, as
amended, . and such other provisions .¢f the laws of .the Unlted
States which relate to the determination cf. income for - federal
inceome tax” purboses. See West Virginia Code § 11-21-9. for the
most recent updating of terms used in Article 21. to_ihose used in
the Internzl Revenue Code. . e eee L

9.3  Only to the extent provided under Article 21 shall
amendments made o .the laws of the United States be given effect
in determining the taxes impesed under the West Virginia Personal
Income Tax Act. No amendment made to the. laws of the United
States relating te personal income taxes on or -after January 1,
1988, shall be given effect, until such time as the provisions of
Article 21 are amended accordingly.

g.3.1 . Ex gle--IL,;on‘1February &, 1888, _Congress
passed a law making life insurance proceeds payable to - a- named
benefﬂclary subject to “federal income tax, the law will have no
effect on the West Virginia Personal Income Tax Act for tax year
1988 and subseguent tax years untll such tlme as Artlcle 21 has
been amended.accordingly..

§ 110-21-%a.. . Pledge 0Of Credit Or Collateral .By Endorser,
Guarantor .Or. _Accommodatq;: Not To Const%zute Invesﬁment In
BOrrower. . . .. .. R o

9a.l Any person pledging his credit or ¢eollateral as an
endorser, guarantor, ..or agcommodator to anpther ~person oOx
corporation for the purpose of assisting- another in obtaining
credit shall not be, .or.construed to be, an investor in said
borrower as _to the amount so borrewed, nor;shall _any paymenbs by
said . borrowers .on the . indebtedness be, or: construmd to - be,
dividend to the endo¥seér, "gquarantor or acvommodator

§ 110-21-10.  Reserved For Future Use.

PART II. RESIDENTIS

§ 110-21-11.. West - -Virginia Taxable Income Of Resident
Individual. = o i e B

11.1 Gehnersl. The tax rates referred to in Secblon 4 of

thase regurétioﬁs are | 'applled agalnst_ the taxpayer's West
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Virginia taxakle inccme. The taxpayer's federal adjusted gross
income is the actual starting peoint each yvear for computing the
West Virginia taxable income on which his West. Virginia personal
income tax liability is based. The West Virginia taxable income
of a resident individual means his federal adjusted gross income
with the modifica¥icnd stated in Sections 12, 12a zand 12b of
these regulations, less his West Virginia personal exemptions.

1172.1 777 If a husband and wife file sgepsarate federal
income tax returns for a particular year, they must also file .
separate West Virginia inceme tax returns for that year.

11.2.2 - If & husband and wife file 'E "joint federal
income tax return for a partlcular year, or 1if nelther fiies a
federal return: : T

(1) They may £file a . joint West Virginiz income
tax return, or

(2) They may fille separate West Virginia incoms
tax returns; Provided, that they comply with the recuirements of.
the Tax Ccocmmissioner "In "detting forth information on a single
form or on separate forms as the Tax Commissioner mayv regquire.

11.2.3 If "_both spouses are . residents . of. West
Virginia and elect to file separate West Virginia returns, each
must determine his or her West Virginia income and exemptions as
if his or her total” féderal inedme and exempticns had 'been
determined sepatrately, T ' '

11.3 West Virginia Taxable Income Of Husband And Wife Having
Different Resident Status. . , . . . R . B

11.3.1 If either the husband or wife is a resident
of West Virginia and the other is a nonresident, they must file
separate returns unless they file a joint federal return and
elect to £file a joint State return, computing -their joint West
Virginia taxable.lncome as if both spouses were residents of West
Virginia.

11.3.1.1 Subsection 11.3.1 applies only in those
cases where cone speouse was a resident of West Virginia for the
entire taxable year and the othexr spousge was a nonresident for
the entire taxable year. :

'11.3.1.2 Subsection 11.3.1 does not apply in

cases where either the husband or wife separately changed his or
her residence during the taxable year. (For change of resident
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status during the . taxable  vyear,. . see Secticon 54 of these
regulations). - - - - -2

11.3.1.3 Where an election to £ile a jecint return
is made under . Subsection 11.3.1, "the spcuses shall file a
resident West Virginia Personal Inceome Tax. Return and will be
treated. . .in all  respects as..resldents for purposes o©f West
Virginia's perscnal income tax. Thus, said spouses are entitled
to ¢laim the number and amount of perscnal exemptions allowed
resident individuals as set forth under West Virginia Code.
§ 11-21-16_and. Sectior 16 of these regulaticns and any applicable
credit for perscnal iIncome *tax paid ancother state as. provided in
West -Virginia Code § 11-21-20 and Secticn 20 of _thesze
regqulations. S : -

§ 110-21-12._ _. West Virginia Adjusted Gross Inceoeme Cf Resident

Individual. = 7~ Ll

12.1 Gereral.-The West Virginia adjusted gross .income of a

rasident  indiwvidual means his federal adjusted gross Income as
defined in the laws <¢f the. United States for the taxakle year
with certain meodificdtions. These modifications relate to . iltems
which are treated . differently under the West Virginia Fersonal
Income. . Tax Act than under the United States Internal Revenue Code
of 1985, as amended. '~ Subsection -12.2 below lists the
modifications which increase West Virginia adjusted gross income
in comparison  with. federal .adjusted gross income, while
Subsection 12.3 below lists the modification items which in such
compariscen reducge the West Virginia adjusted g¢gross income. When
the net _amcunt of all applicable meodificaticns, . as set forth
under West Virginia Code § 11-21-12 and § 1l-21-12a and Section
12k of these regulations, 1is added to or subtracted from federal
adjusted grogs, income, the resul is the taxpaver's West Virginia
adjusted gross income. - ST - ' :

12.1.1  Depreciation.-West . _Virginia  feollows ~the =
federal Tftules &f  déprecdidtion; therefore, the depreciation c¢f :
p?operty for federal income tax purposes by methods _permitted

under the laws of the United States relating. to the determinaticn

of -ingdme . will Dbe [ Feflédcted automatically in West Virginia

adjusted gross income, w;tbout modification, to the extent
reflected in the taxpaver's federal adjusted gross .income.

12.2 Modifications Increasing Federal Adjusted Gross
Income.-The following items are tc be added. tQ federal -adjusted

gross income, unless already included therein, in arriving at the
West Virginia adjusted gross lncome of a resident individual:

12.2.1 _IAterest .income on obligations of _any state

other . than the State of West Virginia, o¢r interest income on
cbligations of a political suybdivision of any state other than
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the State of West Virginia unless created by compact or agreement
to which West Virginia is a party.

12.2.1.17=7 The amcunt to be added +to federal.
adjusted gross . income for the purposes of Subsection 12.2.1 is
the gross amount  of _such intereéest, without reduction for
incidental expenses incurred by the taxpayver, including, but not
limited to custodian fees, investment adviscry fees and other
related expenses. o s Lt T B

12.2.1.2 Ezxzmple.-The gross amount of interest
receilved by a resident individual o¢n bends of the sState of
California must be added to his federal adiusted.gross income in
arriving at his West Virginia adjusted gross income beczuse this .
interest is subject tco_West Virginia inceme taxation but not fo .
income taxaticn under. federal. law. If a resident individual .
receives interest i1income c¢on obligaticns of the State of West
Virginia, the interest is not subject fto West Virginia income
taxation because interest income on Wesht Virginia obligations is
specifically excluded from taxation by the provisions of the West
Virginia Personal Income Tax Act.

12.2.1.3 Interest OCn Zero - Coupon Bends. —-The
amount toe be added to. federal adjusted gross income in the case
cf & zero coupsnl bond issued by any state other than the State of
West Virginia, .oF iInterest on okligations of =a. political .. .
subdivisicon of any state cother. than the State of West Virginia
shall be accrued ratably over the time period tc maturity.

12.2.1.3.=a- Examplie.-X,  a  resident of
Elkins, West Virginia, purchases zeroc coupon public purpcse bonds
issued by the City of Columbus, Ohio.  These bonds were .purchased
for fifteen hundred dollars ($1500) and mature in twenty (20)
years at -which time these bonds will pay their face value of four
thousand dellars . (5$4000) to +he investor. . These bonds are
tax-exenpt for federal income tax purposes. . For purposes of West
Virginia's perscnal income tax, the hclder of these bonds must
recegnize interest income through the following formula:.

Face Value Less Purchase Price __
Years To Maturity

Thus, X will have an increasiﬁg modification
of one hundred tweénty-five deollars . {($125) ($4,0C00 - 3$1,500) + 20
= $125).

12.2.2 Interest or dividend income on obligations or T
securities of any authority, commission or instrumentality of the :
United States, which the laws of the United States exempt from
federal income tax but not frem state income taxes.
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12.2.3 ~Interest . on indebtedness . incurred. or
continued +to purchase or carry obligaticns or securities the
income -from which is exempt from West Virginia personal income o o
tax, to the extent deductible in Jdetermining federal adjusted )
gress income.

12.2.4 _ The amount of a lump sum distribution
received after ~December 31, 1889 for which the taxpayer has
elected under Section 40Z2(e) of the Internal Revenue Code of
1986, &5 amendé&d, tc be separately taxed fox federal inceme tax

purposes. . L IR iERDLmon Snn I am Sl CUITLLOI L=

12.3 Modifications ~ "Reducing Federal Adiusted Gress
Income.-The following items are to be subtracted from federal
adjusted gross 1ncone'1n crder. . .to properly compute _the West
Virginia adjusted gross income of a resident iIndividual:™

12.3.1. " Interest. income on obligations of. the United
States and its possessibns _the extent zncludlble 1n'gross
income for féderal income tax Durposes ‘ :

12.3.1.1 Exrample.~Interest on United States
savings bonds is. subject_to federal. income tax but not to state )
income tax.--—Therefore, the .amount. of such interest should be - .. . _._.._
subtradted from federal. adjusted gross income in computing West o
Virginia adjusted gross income.

12.3.2 Interegt oy dividend - incéome on cbligations or
securities of any authority, commission or instrumentality of the
United .States or ofi-the State of West Virginia to the extent.
includible in gress income for federal income _tax purpeses but
exempt . from state .income taxes under. the laws ¢f the United
States._. or- cf .. the _State o¢f .West Virginia, 'including <federal
interest _or dividends paid . to - shareholders o¢f a regulated
1nvestment comnany under Sectﬂon 852 of the Internal Revenue

Code o T Soem T T T o= DL

12.3.2.1 Example.-Dividend income received £from

Federzl Reserve Banks for stock issued. before March 28, 1942 .
should be subtracted from federal _adjusted_gross income. Also,

interest on obligations of. the Home Owner's Loan  Ceorporation

should be subtracted from federal adjusted gross income as a B
medification__item in _gomputing West Virginia adjusted gross
income of .a resident individual because an Act of .Congress
exempts this interest from state dincome taxation but not from
federal income taxation. However, interest income received from
a Federal...Savings and Lecan Association 1is _not a proper
modification andmis uaxable by West Vlrglnla,

12.3.3=-: -The amount o¢f any refund or credit for
overpayment ¢f income  taxes imposed by West Virginia, or any
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cther *tTaxing jurilisdiction, to. the extent properly included in
gress income for fedef¥al income Tax purpdsSes.” ’ o o

12.3.3.1 This modification applies . tc any refund
of income takes which wad actually included in federal adjusted
gress income, whether the refund represented West Virginia income
taxes, cor the income taxes <¢f ancther state, a political
subdivision of afty state aof any foreign govelrnment. i

12.3.3.2 This moedificatien dces neot include "any
portion c¢f the total refund which répresents interest received.
Such interest  whether received in connecticon -with a state,
federal or other“tax refuld, is not exempt freoim tax because 1t is.
rald on a claim against the particular. government, .rather than
pald on an obligation thereocf arising from the exercise of its
borrewing powers.

12.3.4  To the extent includible iIn gross income for
federal income taxXx purposes, the first (lsi) two thousand dollars
($2,000) of ~annuities,. rétirement = allowances, returns of
contributions and any other benefit received under the West
Virginia Pubklic Employees Retirement System, the West Virginia
State Teachers Retirement System, all forms of ~ military
retirement, including reqular_armed forces, reserves and national
guard_ and any federal retirement system tec which Title 4 U.S.C.
§ 111 is applicable,. including survivorghip annuities derived
from any of the foregoing. : o

12.3.5 To the extent includible in gross inccme feor.
federal income tax purpdseg, Fll Fetiremeéent irdcole reteived in’
the form of péhsicns .and annuities under any West Virginisa
police, West Virginia firemen's retirement system or the West
Virginia Department  of Public Safety Death, Disablility and
Retirement fund, including any sutvivorship annuities derived
frem any of the foregoing. o - '

12.3.8. 7 Federal adjusted grecss income in the amount
cf eight thousand dollarg ($8,000) received. from any source by
any person whe has obtained the age of sixty-five (£85) on or
before the last day co¢f the taxable year or by any person
certified " by proper _authority as permanently and totally
disakled, regardless of age, on or .before the last day of the
taxakle year, toc the extent includible in federal adiusted gross
income for federal tTax putrposées: - Provided, That 1f & person has
a medical certification from a prior. .year and is still
permanently and totally disablaed, the Tax Commissioner shall
accept as proof o¢f disability either a copy c¢f the original
medlical certificaticn or a copy of the form filed for the federal
disability income tax exclusion.
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12.3.6.1 Limitations On Aprlicaticon Of Subsection
12.3.6 Modification.-No elghtkthq3§§§§m(8 0C00) dellar deduction
for hnaving — attained the age of  sixty-five (83), or | for
disability, shall ke allcowed. where any one or combinaticon cf the
item modifications set _forth in the fecllowing Subsections
12.23.6.1.a2 through 12.3.6.1.d total .. eight thousand decllars

($8,000) or more Yer "person. ~ Where .the total of the item

medifications set forth in the fecllowing Subsections 12.3-6.1.a'ﬁ

threough 12.3.6.1.d is .less than eight thousand dollars ($8,000)
per person, the total deduction allowed for all gross income
recaived by such person for age, cor disability, shall ke limited
to the differencse between eight thousand dellars ($8,000) and the
sum total of the specified item moedifications.

12.3.6.1.a The modification for. interest
income on obligations of_the United States and its possessions as
detailed under Subsection 12.3.1.¢cf this regulation.

12.3.6.1.b The modification for. interest
or” leldend Aincome on_¢bligaticons. or securities of any authority,
commission or instrumentality of the United States, cr of the
State of West- Vlrg1n1a .as detalled under Subsectxon 12.3.2 of
this regulatlon. S e -

12.3.6.1.¢ The two thousand {2,000)
dellar modification for annuities, retirement allowances, returns
cf cohtributiens and  any cother benefit received under the West
Virginia Public .. Emplovees Retirement System, the West Virginia
State Teachers Retirement System, @ all forms ¢f military
retirement and any federal "retifem&nit system to which Title 4
U.s8.C.. & 111 is . a@pblicable, including survivership annuities
derlved from any of the foreg01ng, as deta11ed under Subsectlon

12.3.4 of this reguldtisi. —_°

12-3.6.1.d The modification for all
retirement inccme received in the form of pensions and annuities
under any West Virginia police or firemen's retirement system or
the West Virginia Department of Public Safety Death, Disability
and Retirement Fund, including survivorship annuities. derived
from any of the foredgoing, as detailed under Subsecticon 12.3.5 of
this regulation.

12.3.6.2 Examples Of Limitaticons éh] Application
Of Subsection 12.3.8 Modification.

Example _1.-The _taxpayer, -~ a resident of West
Virginia for--income tax pu*poses .1ls a retired. police cfficer,
sixty-nine (69) vears. ©if &age, who, duriﬂg tax year 188%, received
a twelve. thousand (12,000) dellar pension from a West Virginia
police retirément system. “This taxpayer 1s entitled te exclude
his total pension income in determining his West Virginia
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adjusted = gross income pursuant te West Virginia Code
§ 11-21-12(c)(6) and Subsection 12.3.5 of this regulation.
Because the taxpayer's retirement income exceeds eight thousand
dollars ($8,000), he is not permitted any decreasing medificaticn
£for having attained the age of sixty-five (65).

Exanple 2-fThe_'taxpayqr,__a resident o¢of West
Virginia £0r  income ta&¥ pPuipdges, 15 7'a 7 retired teacher who
qualifies &5 Permanéntly and totally disabled. This taxpayer's
income for .tax vyear 1989 consists of twelve thousand dollars
($12,000) +4in retirement income from the West Virginia State
Teachers Retirement Svystem, and three thousand dellars ($3,000)
in interest. income from United States Savings Bonds. In
computing this taxpayer's West Virginia adjusted gross income two
theusand dollars ($2,000) of the twelve thousand (12,000) dellar
teachers retirement system income will be excluded pursuant to
West Virginia Code § 11-21-12(<¢)(3) and Subsection. 12.3.4 of this
regulatien and all of the three thousand dollars ($3,C000) of
interest inceme will be excluded pursuant to Subsecticn 12.3.2 of

"this regulaticn. Because this _taxpayer 1is disabled, he is

potentially entitled to modify his adjusted gross income by eight
thousand dellars {$8 000). The amount of the decreasing
modification for disability i1s, however, restricted for this
taxpayer by the application of the limitation set forth under
Subsecticn 12.3.6.1 of this regulaticn. Therefore, the
taxpayer's disabllity modificaticn 1is three thousand dollars
($3,000) because this is the difference between eight thousand
decllars (58,000) and the sum of the modifications for retirement

income and interest income.

12.3.7 Federal adjusted gross income in the amount
of eight thousand dollars” ($8 000) received. from any source by
the surviving spouse of ‘any p&rson~-who had attained the age of
sixty-five .(65) or_ whe had been certified as permanently and
totally dlsabled to. the_extent 1nclud1ble in federal adjusted
gross income for £ederal income tax purposes.

: o 12.3.7.1 'Limitations On Applicaticn Qf Subsection
12.3.7 Modification.-No_ eight thousand (8,000) dellar deduction
for being the surviving spouse of .a perSEﬂ‘who had attained the
age of sixty-five (65} or whoe had been gualified as disabled
shall be allowed where. dhy ore  or combination of the item
modifications set forth in the following Subsections 12.3.7.1.a
through 12.3.7.1l.e total eight thousand dollars (58,000) or more.
Where +the +total of .the item modifications set forth in the
following Subsectlons 12.3.7.1.a through 12.3.7.1l.e i1s less than
eight thousand dollars ($8, OOO) per person, the teotal deduction
allowed for .zll gress incofgd” received by such surviving spouse .
shall be limited teo the difference between eight thousand dollars
($8,000) and the sum cf the specified item medifications.
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iz.2.7.1.a The modificatien for .interest
inceme on cokligations of the United States and its possessions as
detailed under. Subsection 12.3.1 of this regulation. -

12.3.7.1.b The modification for interest
or dividend inconé ohl obligatidhs of séciirities of any autherity,
commission, or ‘instrumentality of the United States, cor of the
State —0f West Virginia, as detailed under Subsectien 12.3.2 of
this regulation.

12.3.7.1.c. The two thousand (2,000)
dollar modification for anfiuities, retirement allowances, returns
of ceontrikbuticns and any other benefit received under the West :
Virginia Public Employees Retirement System, the West Virginia Cot
State Teachers Retirement . .System, all ferms ¢f military )
retirement. and any federal retirement system to which Title 4
U.s.C. § 111 is applicable, including survivorship annuities
derived . frem any of the foreg01ng as detalled uncer Subsection
12 3.4 of this regulatlon -

12f3,7.1.d. The medification for all = .
retirement income received in the form of _pensicns and annuities
under any West Virginia police or firemen's retirement system or
the West Virginia Department o¢f Public Safety Death, Disability
and Retirement Fund, including "survivérship annuities derived .
froem any &f the Loreg01ng, as detalled under Subsectlon 12.3.5 of.
this regulation. T

' 12.3.7.1.e The eight thousand (8,000)
doTlar medification for any person who has . attzined the age of . -
sixty—five (B85} or. gualified as dlsabled, as detailed under . :
Subsectlon 12.3.87 ofthis regulation. '

12.3.7.2 Surviving Spouse Dehlned -Fozr: purposes
of West Virginia <Code § 11-21-12  and Secticn 12.. these
regulaticens, surviving spouse means a taxpayer_whose_spouse died
during the taxable year prior to the taxable year for which the .
annual return is being filed, and who has not remarried at any
time before .the end ¢f the taxable year for which the -annual
return is keing £lled. . .. .... . __. . Ll

12.3.7.2.2 During the tax year in which
the death of a spodde occurs, '@ither a joint income tax return or Co-
separate .. income tax returns will be £filed, and any applicakle
medificaticns te be clalmed will not be affected by the death of -~
the spouse. e Dl ol _

12.3.7.2.b The surviving spouse
modification is a one time modification which is to.be claimed cn
the annual inccome tax.return in the year feollowing the year in
which the d&ath of the spouse occurs. :
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12z.3.7.2.¢ No meodification 1s permitted
under Subsectlon 12.3.7 of _this recgulation where . a gpouse
remarries at any time prior to¢ December 31 of the tax year in

12.3.7.3. Examples ©f Limitations ©On Application
Of Surviving Spouse Medification. . _ _. e _ - L

Examipie 1.-The tazgpayer, a resident of West
Virginia £fcor income tax purpeses, is a surviving spouse {as
defined in Subsesction 12.3.7.2) of a perscn who had attained the’
age of sixty-five (65).  This taxpayer's income £for tax year .
1989, the year in which the one time surviving spouse
medification ig applicable, consists of a survivership annulty in
the amcunt of nine thousand doéilars ($9,000) from a West Virginia
firemen's retirement system and wages in the amount of twelve
thousand dollars {$12,000). This taxpayer_is entitled te exclude
the total amount of the West Virginia firemen's retirement system
surviveorship annuity in determining her West Virginia adiusted
gross. income pursuant to West Virginia Code § 11-21-1Z(<){(&} and
Subsection 12.3.5 of this regulation. Because the taxpayer's
decreasing modification for the survivorship annuity exceeds
eight thousand dellars ($8,000), no modification is permitted for
being the surviving spouse &f a person who had attained the age
of sixty-five (65). ) ’ | '

Example 2.-The taxpayer, a resident of West
Virginia  for income tax purposes, 1s a surviving spouse (as
defined 1in Subsecticon 12.2.7.2) of a person whe had been
certified as Permanently and totally digabled.  This taxpaver's
income for -tax vear 1989, the year in which™ the one time
surviving specuse modification is applicable, ceonsists of thirty
thousand dollars ($3C,000) in wages and %wo thousand dollars
($2,000) of interest income from United States Savings Bonds. In
computing West Virginlia adjusted gross inceome, a two tThousand
(2,000) dollar decreasing modification will be made . pursuant. to
Subsection 12.3.1 of this  redulatidéh for "the interest income.
Thus, the taxpayer is entitled to .a six thousand (6,000) dollar
decreasing modification for keing the surviving spouse of =
disabled person because this is the difference bhetween eight
thousand dollars. .(%8,000) and the sum of +the :decreasing
medification for interest income on obligations of the United
States. ) o - o )

12.3.8 The amount of any lottery prize awarded by
the West Virginia State Lottery Commissicn to the extent properly
included 1n dross income for federal. income tax purposes.

12.3.9 . Any other income which West Virginia is
prchibited from taxing under the laws of the United States.
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12.4 Modification For west Virginia  Fiduciary
Adijustment.~-Where a resident. 1nd1v1dual is_a beneficiary of an

estate or +trust, "“his federal adjusted gross income shall. be
increased c¢r decreased (as the case nay be} by his share of the
Waest Virginia flduc1ary adjustment . alelcable to tbe estabe cr

trust. o L LTI T LTI T T /I T T oI

12.4.1 This fiduciary adjustment i1s the net amocunt
of modifications relating To estate or. trust items of income,
gain, loss or deduction as computed Dby the fiduciary on the
return for the estate or Trust. . The fiduciary is .responsible for
allocating to each benefigiary his propcecrticnate share: of the
fiduciary adjustment. (See Sectien 19 of these regulations).

12.4.2. . Each beneficiary, on his 1ndividual West
Virginia Persconal TIncome Tax Return is required to apply his
share of the flduciéfy ‘adjustment as a modification of his.
federal adjusted. gross income in order To determine his West
Virginia adjusted gress income. L
i12.5 Partners And S Cerpecration Shareholders.-For the
amounts. ¢f modifications to be made by a resident partner cr
resident 5. . ZCerpbraticon  sharéholder “which relate to "items of
income, gain, loss. or deducticn of & partnership or S corperation
in determining West Virginia adjusted gross income, see Sections
17 and 17a of theSe regulitions.

12.6 Husband And Wife.-Where a husband and wife  determine
their .federal income tax 1liability on a joint return but
determine .Their: . West Virginlia income tax liakility for _a
particular tax year _on _separate returns, .they shall determine
their West Virginia adjusted. gross incomes in the same manner as
if"the federal —adjusted gross income of each had been determlned
on separate federal returns.

§ 110-21-12a. Additional Modification Reducing Federal Adjusted
Gross Income. . - . T.0 oo e

.12a.1 7 Inm addition to amecunts authorized to be subtracted
from faderal adjusted gréss income pursuant. to West Virginia Code
§ 11-21-12(c), any payment made under. a tuition prepayment
contract eor tuitien trust account, as provided under West
Virginia Code  § 18-3C-14, sghall also be allowed as a modification
reducing federal adjusted gross income to the extent that the
amount .of such payment is included therein.

12a.1.1 . Under. West Virginia Codza §§ 11-21-12a and
18-30-14, a purchaser is entitled to a modificaticn decreasing
federal adjusted ¢gross income for _State personal income tax
purposes for the following payments made by such purchaser in the _
tax vyear: _ . S e
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(1) The amount of payment made under a tuition
prepayment.contract cr tuitlon trust account contract or both;

and i oL Ll - S o . =

{2) The amcunt of paymefit made under a contract with a
private sector investment manager, . brocker-dealer . ¢or agent,
approved Dby the Securities Division of the West Virginia State.
Auditer or .the federal Securities and Exchange Commission, for
the private placement of contracts under Article 30, Chapter 18
of the Wesgt Virginia Code, when such contract has been certified
and approved . by the West Virginia Education Tuition Trust Beard
of Directors.

1Z2a.1l.2 ..The West Virginiaz Higher Educaticn Tultion
Trust i1s not authorized to enter inteo any tuition prepayment
contracts or. tuition trust account contracts until such time as
it has received a ruling or opinicon from the Internal Revenue
Service regarding the federal tax consequences of any benefits or
refunds recelived Ifrom the Trust under the applicable contract.
In the event that the Internal Revenue Service determines that
any benefits or refunds received. from the Trust arizing from .
either type of contract must _Dbe . included in federal adjusted
gross income and thus subject to federal taxation, such benefits
and refunds wili _likewise be subject to State perscnal income
taxation.  Paymefits, however, made to the Trust are exempt from
State personal income taxaticon as provided under Subsection.
12a.1.1 cf this regulation. ' ’ ’

§ 110-21-12b. Modification For .The Purchase Of Revenue PBonds
Under An Individual Higher Education Savings Plan Program.

12b.1 . _. Pursuant £ West Virginia Code .§ 18-9D-5, the

State Scheool Building Authority is authorized to offer to the
general public one or more individual higher education savings
plan programs. The amount which an individual invests during his
or her tamable yvear in the purchase of revenue bonds issued under
West Virginia Code § 18-9D-5 shall be allowed as a modification
decreasing federzal . adjusted gross income, %o the extent such.
ameunt is i1ncluded therein, in crder to arrive at West Virginia
taxakle income, except as provided under Subsection 12b.1.Z2.

12kb.1.1 The. interest which an individual earns on
revenue bonds issued under West Virginia Code § 18-9D-5 shall not
e subiect to the imposition of personal income tax under Article
21, Chapter 11 of the West Vlrglnla Code, except as provided in
Subsection 12b.1.2._ ... . . . -

12b.1.2 I£ the cwner of a bond purchased under West
Virginia Code § 18-9D-5 sells =such bond during a taxabkle year and
does not spend the entire amount feor tuition znd fees, books,
reasonable room and board, and child c¢are to attend an
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institution which is accredited to award higher educaticn degrees
by the West Virginia Beard. of Regents, or any successor tThereto,
or by its eguivalent in another state, the preoceeds of the sale
not so spent shall be taxed under Article 21, Chapter 11 of the
West Virginia Code, by application cf the. hlgheSL marginal rate
applicable to. the taxpayer td the amcunt not so spent.

12k.1.2.1 Penalty.-Where the owner of a bond
purchased under West Virginia Code § 18- SD-5 sells such bond and
does not spend the entire amount for the purposes ‘set. forth in
Subsection 12b.l1.2 of.. thig regulztion, there is imposed, in
addition to any persocnal inccome tax otherwise due, a penalty
equal to ten percent {(10¥%) of the tax due. . . : -

12b.1.2.1.a "~ Thisz penzalty may be_waived by
the Tax Commissicner if the taxpayer shews that. any failure to
spend the szle proceeds of the bond in accordance with Subsection
12b.1.2 was due  to reasonable cause. and not due to wiliful

neglect. & =~ __ o zlcoioo oo vt o e R

12b.1.3 __ _The = amocunt of  .tax and penalty, where
applicable, shall be due and payable.on the fifteenth (15th) day
of the fourth (4th) month of the taxable vyear _immediately
succeeding the taxable vear in which the bond was sold. .

i2b.Z Reports.-The  West Virginia School Building

Authority and the trustee of an individual higher education N
savings plan program shall make such reports regarding such bonds -
to. . the Tax Ccmmissioner. and teo the individuals of record who own

the bonds. with respect to bond principal and interest (and the

vears tTo. which they relate) and such other matters as the Tax
Commissioher _may require. =The "repcrts required. under West:
Virginia -Code ..§ 18-9D-5(f) shall _be .. filed _with the Tax
Commissioner -at least annually, at such tTime and in such manner

as the Tax Commissioner may reguire.

§ 110-21-13.. . West Virginia Deduction 0Of Resident Individual
Abolished. - The West Virginia Personal Inccome Tax Act, as set
forth under West Virginia Code § 11-21-1. et aq. contains no
provision for the . allowance of &ither a standard deduction or.
itemized deductions for a resgident indiwvidual,

§8 110-21-14 to 110-21-15. .. Reserved For Future Use.

§ 110-21-16. West Virginia Personal Exemptions Of A Resident
Individual. = : o R A ’

i6.1 In General.-A _resident individual is allowed a West
Virginia exemption o¢f tweo thousand dollars ($2,000) for each
exemption for which said individual is entitled to a deduction

for. the taxable jyear for federal income %tax purposes. The number
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of personal exemptions to be claimed on a resident individual's
State income tax return shall be the same as the number of
perscnal exemptions claimed on his or her federal income tax
return unless otherwise provided in this regulation.

16.2 Husband And Wife. .

16.2.1 = Where a husband and wife . determine their o
federal incfSme tax liakility by filing a jeint federal re=turn and
also determire thelr West Virginia income tax liability by filing —
a joint State return, _t
number of perscnal exemptions on their joint State .return as
claimed on their joint federal. return for the taxable year.

16.2.2 .. Where. a husband and wife determine their
federal income tax liability by filing sSeparate federal returns
and alsc defermine thHeir” West Virginia iIncome tax liability by .
filing separate State returns, each spouse shall be entitled to
claim the same number of personal exemptions on his or her
separate State return as claimed on the respective separate
federal reéturn £or the taxable year.

16.2.3 . Where a huskband and wife determine their
federal income tax liability by filing a joint federal return but
determine their West Virginia income tax 1liability by filing
separate State returns, eac¢h spouse shall be entitled to claim a
West Virginia personal exemption for each federal exemption to - -
which he o¢r she would have been entitled to <laim had their o ’
federal income taxes been determined on separate federal returns
fer the taxable year. .

16.2.4 ....The amount cf each West Virginia exemption
allowed under Subsections 156.2.1, 16.2.2 or 16.2.3 shall be two
thousand dollars (§2,000).

16.3 Zurviving Spcouse.

1i6.3. 71 Additional Exenmption.-A _ surviving spouse
shall be zllowed cne additional exemption of twe theousand dollars
($2,000) for each cf the two (2) taxable years which fecllow the
year in"which the death of The spouse occurred.

16.3.2. Surviving Spcuse Defined.-For @ purposes of
West Virginia Code § 11-21-16 and this regulation surviving: S
gpcuse means a taxpaver whose spouse died during the taxable year . '
prior to the +taxable year for which the annual return is keing
filed and who has not remarried at any time before the end of the -

taxrable year for which the annual return i1s being filed.

16.3.3 . ‘Example.-Taxpayer's spouse dies on
January 15, -1988. As of December 31,.1989, the taxpayer has not
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remarried. _For tax _year 1989 this taxpayer is entitled to ¢laim
an additional exempticn as provided under Subsection 156.3.1.
This additicnal exemption will alsc ke available for ftax year
1880 . provided that "this . taxpayer has not remarried as of
December 31, 19%9C. B S R .

16.4 350C Exemption For Certain Dependents.-Notwithstanding
any prov151on _in this reculation to the g¢eontrary, a resident
individual whose exemption for federal income tax purposes is
zerc by virtue of Section 151(d4)(Z2) of the Internal Revenue Cocde
of 1986, as zZmended, _is entitled *to glaim a single West Virginia

exemption in the amount of five hundred dollars ($300).

16.4.1 As =& general rule, a resident individual is
entitled to '¢laim the  same number &f exempitions on his or her
State income +tax return as claimed on the federal income tax
return for the taxable vyear. Under Section 151(d4d)(2) of the
Internal. Revenue Code .of. 1986, as amended, an individual with
respect to whom a deduction is alldwable to another taxpayer for
a  taxable year Dbeginning in -the calendar -year in which the
individual's taxable yvear begins is prohibited from claiming-an
exemption for himself or herself on his or her £federal return.
Where Section 151{(d)(2) of the Internal Revenue Code is
applicable, _a West ’Vlrglnla exemptlon of' flve”hundred dollars
($500) shall be allowed. - . . o

§ 110-21-17. Resident Partners.

17.1 Definition.=For purposes of Article 21, Chapter 1l of
the Code o¢f West Virginia, 1931, as =amended, =a resident partner
with respect to a taxable Vear is an individual, trust, or estate
which ig demiciled in the 3tate cf West. Virginia, and otherwize
qualifies both as.a resident individual under West_ Virginia Cecde
§ 11-231-7 and is a partiier in a partnership.

17.2 Partner's Mcdifications.=In . determining the  West
Virginia adjusted gross income of a resident partner, any
modification referred to in West Virginia Code § 11-21-12 and in
Section 12 of .these regulations which relates 2 _ a partnership
item ¢of income, gain, loss cor deduction must be made with respect
tce the distributive share cof_ithe resident partner In such item as
determined for féderal .tax purposes and filed upon such partner's
federal income tax return for the tax year. Such modification,
if 'applwcable,w must be made regardless of whether in the
partner’'s federal return the partnership item is feflected on his
distributive share of partnership income or is one of the items
separately reported.

17.2.1 = The modificaticns covered by this regulation
do not apply to any item which, for federal income tax purposes,
is not treated as a partnership item.
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17.2.2 7 . In determining West Virginia adiusted gross
income, a resident partner combines the modification relating to
his share of any parinership item with the modificatien relating
to any similar item from sources other than the partnership. _For
example, . if " a portion of the partnership income constitutes
interest on bonds of ancother state, and the nonpartnership income
of a resident member c¢f the partnership also includes similar
bond intersst, the resident partner. must make an increasing
modification to hig federal adjusted _gross income for both his
distributive share of _the partnership income from such bonds and
the interest from Similar bonds which he received individually.

17.2.3 If a modification relates to an item that is
not taken inte account for federdl income tax purpceses, and
consequently does not appear in federal adjusted greoss income,
such as interest on bonds of another state, each partner's
modification _relating te —that item is governed by the rules of
this Subsection. In such cases, the partner's modification is
determined. by his distributive share of the partnership's
ordinary income or loss. ST : - B

17.2.3.1 Example.-X zand Y are partners in a
motorcycle gsales and repalr business. The Articles of
Parinership proévide that X is entitled to seventy-five percent
(75%) and Y is entitled to twenty-five percent (25%) of the

partnership profits or losses. In 1982, the partnership received
four theousand dJdollars ($4,000) of interest income on United
States obligations (Series E Bonds). This item 1is subject to a

gross income and is prohibited from keing subjected To state
income taxation. by federal law. The amount of each partner's
modification is computed by allowing seventy-five. percent (75%)
of the interest income to X and twenty-five percent (25%) to ¥;
therefore, the modification is to be distrikbuted in the same

proporfion as is prefit and loss. Each partner is entitled to.
his alleocable share. . 5F the modification and claims the
modification on his individual return. 7 X will claim a three

thousand (3,000) deollar decreasing modification on his West
Virginia PFPersonal Income Tax Return, and Y will ¢laim a one
thousand (1,000) deollar .decreasing modification on his West
Virginia Personal Inceme Tax Return.

17.2.4 The West Virginia FPersonal Income Tax Return -
provides the. appropriate spaces to make the applicable additions
and subtractions of modification items %o or from federal
adjusted gross income to arrive at an individual’'s West Virginia
adjusted gross ingcome.

17.3 Character Qf Items.-In order that the modificaticns may
be properly applied to partnership items of inceme, gain, loss or
deduction, whenever applicable, each of such partnership items
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shall have the same character for .a paritner for purposes of the
West Virginia Persconal Income Tax Act as that item did for that
partner for federal income Tax purposes. Where an item is not
characterized for_ federal income tax purposes but is reflected in
the computation of the income of the partnership, such item, 1if a
gain or a loss, shall have the gamé& c¢haracter for a partner as if
realized directly from the source from which realized by the
partnership or, . 1f an expense, Iincurred Iin the same mnanner as
incurred by the partnership. If a partnership item is not
required to be taken into account for federal tax purposes (such
as interest on bonds of a state or of Puerto Rico), the character
of the item for a partné¥ for West Virginia income tax purposes
iz the same as if he, or she, had individually realized or
incurred the item directly.

17.4 West Virginia Tax Aveidance Or Evasicgn Through
Partnershlp _Form Of Business. '

R U I B L e L. Sl

17. . If . a partnership- agreement provides for a
spec1al allocatlon among the parftners of any item of partnership
income, gain, loss or deduction, and federal law or regulatlons
require that such _provisien with  respect to  partners'
distributive .. shares be. .disregarded, for federal _income ‘tax
purpcses, because the principal purpose of such provision is the
avoidance or evasion o¢f federal income tax, as such special
allocaticn otherwise lacks substantial economic effect as that
term iz defined and =2pplied in Treasury Regulation § 1.704-1,
each partner’s distributive share of such item must be determlned
in accordance with his share .of the partnersth s ordinary income
or..loss as is determined for federal incéme tax purposes. This
treatment and distribution of the item 1s reflected in each
partner's federal adjusted gross income and is therefore already
in his or-her West Virginia adjusted gross income, even though in
a particular case no West Virginia tax aveidance or evasion may
be involved. ... _ _ ; e

17. - In certain cases, however, a . prevision for
special allocatlon_does not. . .have as its principal purpose the
avoidance  or- evasicn of federal income tax, but has as 1its
prlnCﬂpal purpose -the avoidance. or evasion of West Virginia
income . tax. =In such.an 1nstance any such provision shall be
disregarded and each partner's share o¢f the pertinent item of
partnership income, gain, loss or deduction shall be determined
in accordance with his share of the partnership's ordinary income
or loss.

17.4.3 - Whether .the principal purpose c¢f & special
allocation of an ‘item is the avoidance or .evasicn of West
Virginia income tax . depends upon all surrounding facts and
circumstances. Among the relevant circumstances tc ke considered
are: whether the partnership, or a partner individually, has a
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business purpose for the allcecation; whether the allccation has
"substantial ..economic effect™, that i1s, whether the allocation -
may actually affect the dollar amount of the partner's shares of
the total  partnershipr income or loss indepéendently of West
Virginia income tax conseguences; wnether the related 1tems of
income, gain, loss or deduction from the sazme source are.subject
to the same alloc¢ation; whether the allccation was made without
recognition of normal business factors and only after the amount
of the specially allcocated item could reasonably be estimated;
the duration of the allocation; and the overall tax consequences
cf the allocaticon and any other factors from Treasury Regulation .
§ 1.704-1. . . . _ T T T Lo T T T T ’ .

17.4.4 Example.-A and B are egual parthners in a
cleaning business. However, the partnership agreement allccates
to A, who is in a hicgher West Virginia income tax bracket than B,
all interest on bonds of the State of West Virginia held by the .
partnership and allocates To B all interest on bonds of other
states. . The partnership agreemant also .provides that any
difference in the amouhts of suUch interest &allocated to each
partner 1s to be ecualized ocut of cther paritnership income.
Since the purpose .and effect of +this allocation is solely to )
reduce the West Virginiaz i1income tax o¢f A without actually
afféecting the shares of A and B in partnership income, such
allocation is nct reccognized. Accerdingly, in determining their
West Virginia adjusted gross income, A and B will each add to his
federal adjusted gross Ihcome one-half (%) of the interest from
bonds ©f states other than West Virginia under Section ‘12 eof
these regulations.

§ 110-21-17a. Resident Sharehoclders Of S Corporations.

17a.1 Resident Shareholder Defined.-For purposes cof
Article 21, Chapter 11 of the Ccde of West Virginia, 1931, as
amended, a resident shareholder is, for any taxable vyear,  an
individual, trust or estate which 1s domiciled in the State of
West Virginia, and which qualifies as a resident individual under
West Virginia Ccde § 11-21-7 and who is also a shareholder in a
small  business. corporaticn for which a walid. election under
Section 1262 of the Intermal Revenue Code is in effect for such
yvear. - - ST o TToTIslnnTo T . T ——

l7a.2 ‘s Corporation Shareholder's Modifications.-In
determining West Virginia adjusted gross income and West Virginia
taxable income of a .resident S corperation shatreholdér any
medification described in West Virginia Code § 11-21-12 (L), (<)
cr {d), which relates to an item of income, gain, loss or
deduction shall ke made in accordance with the & corporation
shareholder's pro rata share, for federal income tax!purposes, of
the items _to which the modificaticons relate. Where a
shareholder's pro rata share of any such item is not regquired to
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be taken into account separately for federal income tax purposes,
the shareholder's pro rata share of such item shall be the pro
rata share that such shareholder showed on his or her federal tax
return for ~the tax vear. in guestion for S corporaticn taxable
income or loss generally. .

17a.2.1 Example.-Wilson is =a shareholder in an 5
corporation, owning sixty percent (60%) of the - ocutstanding

shares. _In 1989, the.S corporation received one thousand dollars
($1,000) interest income on United States cbligations and_ five.
hundred dollars ($500) interest income on West Virginlia- bonds.
These items are subject to modification. The amount of Wilson's
modification is computed by allowing him sixty percent (80%) of
+he fifteen hundred dollars ($1,500) c¢f the interest income.
Each shareholder is entitled to his or her allocable share of
modification basad upcon their ownership percentage. -

17a.3 Character Of Items.-Eagh item of § <orperation
income, gain, loss or deduction has the same character .for an g
corporation shareheclder. on his or her West Virginia Persconal
Income Tax Returrn ag .that item did on such shareholder’'s federal
income *+ax return for_ any given taxable year. Where an item is
not characterized for federal. income tax purpeses, it shall have
the .same character for . the -S corporation shareholder as if
realized by such shareholder directly from the source” fron which
realized by the S corpsration, or as if it .was incurred by the
shareholder in the same manner as incurred by the S corpeoration.

§ 110-21-18. . .West Virginia Tazable Income Of Resident Estate Or -

Trust. =~ — - _—== = - _—

18.1 General.-The. income of a resident estate or trust is
subject to taxation under  the provisions of tThe West Virginia
Personal Income Tax Act. The rates referrad tec in Subsection 4.1
of these regulations &aFe. to . be applied against the taxable income
of the. estate or trust in determining the personal income tax
liability of..such estate or.trust.. : -

18.1.1 . __ The ..West . Virginia taxable income of . a
resident estate or %trust means its federal. taxable income as
defined pursuzat te the laws cf the United States for the taxable

year with certain modifications.  Thus, the federal taxable
income of the estate or trust is the starting point for computing
the West Virginia taxable income. This .method of computing the

West Virginia taxable income of an estate or trust applies, for
axample, in: ' T '

(1) the computation of the West Virginia taxable
income of an estate for the first taxable pericd therecf sfarting
with the day following the decedent's death, and

33




STATE TAX DEPARTMENT . e

TITLE 110 o L
SERIES 21 . ’ - . Tl R . . _

(Z2) the computation of the West Virginia taxable income
for the firal taxable perisdsd of an™ estate or trust ending at the
date cof termination thereof’

18.1.1.1 The computation of the taxable income cf
a resident decedent on the final return ending with the date c¢f
his death.is computed in the _same. manner as the taxable income of
a resident individual.

18.2 Mcdificaticn Cf Federal Taxable Income.-In order to
determine. The West Virginia taxable income of a resident estate
cr  trust, twe (2) modifications must ~ be made. These
medifications are the exemption modification and the fiduciary
adjustment. '

i8.2.1 Exemption Modification.-Each estate or trust
is allOWEd a West Virginia exemptlon of six hundred dollars
($600). "An estate or trust is not allowed any exemptlon for

dependents.

18.2.1.1 " In computing the West Virginia tazgable
income of a resident estate or trust six hundred dellars (§500)
shall be subtracted from the estate's. or trust's federal taxable
income and there shall. be added to .the estate's or trust's.
federal taxable income the amount of 1ts federal deduciion for a
personal exemption.

18.2.2 .- Fiduciary Adjustment.-The _ applicable
medifications as described in Subsections 12,2 and 12.3 of these
regulations relating to. items of income, gain or deducticn may be
applicakle against the federal taxrabkle income of the estate ozx.
trust when computing its West Virginia taxable income. Thesa
nmodificaticons shall . ke first combkined in a sgingle net amount.
This amount, which may be a positive or .negative, constitutes the

fiduciary adjustment. After this amcunt is computed, it is then
allocated in the manner described under West Virginia Cods
§ 11-21-19  and. Section 18 of these regulations. The amount,

which is allccable to_the fiduciary, is added to or subtracted
from the fedé&ral taxable income of the estate cor trust (depending
on whether it is a positive or negative number) to arrive at the
West Virginia taxable income of such estate cr trust.

§ 110-21-19. Share Of Resgsident Egstate, Trust, Or Beneficiary In
West Virginia Fiduciary Adijustment.

19.1 Gerneral.-Whenever a resident estate o¢r trust realizes
items of income or galin, or incurs items of loss or deducticn,
which give rise to one or more of the modifications described in
Subsections 12.Z2 and 1Z.3 of these regulations, an adjustment
must be made in order to determine the West Virginia taxabkle
income of the resident estate or trust. An adjustment must alsc
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be made in crder to.deterhmine the West Virginia adiusted gross
income of a resident beneficlary of any estate or trust in the .
amount of the .share o¢f each in the West Virginia fiduciary
adjustment. ~"For  example, where an estate or trust receives
interest on oklligations of the United States, such interest is.
includible in federal gross income but is .not subject to West
Virginia 'perschal ihcdme " ftax by readason of the modificaticn
provided under West Virginia Code § 11-21-12(c)(1). Where such
modification is made, it becotmes necessary to determine how much
of the modification 1s to be taken intc account in determining
the West Virginia taxable income of the estate or trust taxable
to the fiduciary and how much o¢f the modificaticon is to be
allocated to the resident beneficiaries. . ) . :

19.1.1 . This regulation prescribes the methods to be
employed in dividing anong the fiduciary and the beneficiaries,
on an equitable basis, the particular items of income, gain, loss
and deducticon which glve Yise to modlflcatlons for West Virginia - -
personal income tax purposes,

18.1.2 These modifications .are c¢ombined inte a
single net number. .. .This number, which may ke a negative cor
positive is termed the "West Virginia Fiduciary Adjustment”.

After thls, aumber _is computed, ..it is .then divided -amcng the.
fiduciary and the. benef1c1ar1es] in ""tHhe mahner described in
Subsecticn 19.3 of this redgulation.

19.1.3 The share cf a resident estate or trust in
the West. Virginia fiduciary adiustment is then =added to or
subtracted from the federal taxable inccome of the estate or trust
in arriving zt its West Virginia taxable income. Similarly, the
share of.a resident beneficiary in the. West Virginia fiduciary
adjustment. is -then added to or .subtracted _-from his federal
adjusted gress Income in arriving at his West Virginia adjusted
gross lncome., o - — .- A

19.1.4 .. A nonresident trust, estate .ar beneficiary
must compute West Virginia taxable. income in accordance with the
provisions of West Vlrglnla Code § 11 21 39 and Section 39 of’
these regulations. . . .

19.2 Definition Of West Virginia Fiduciarvy Adjustment.-The
West Virginia fiduciary adjustment is the net - amocunt of the
modifications described in Subsecticons 12.2 and 12.3 cf these
regulations which relate . to. items . of _income, gain, Lloss or
deduction of. the estate or trust.

1g.2.17 ' _Example.=~A resgident trust had the follow1ng
modifications for 1988: . , . .

Additions:
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(1) Interest income on bonds of the State of

California. (See Subsection 12.2.1). . .$2,000
Total Additions Modification. . . . . . . . . . . . . 82,000
Subtractions:
(1) Interest income on United States Series E
Savings Bonds. (See Subsection 12.3.1). . $§500
(2) Interest inccme on bonds of the Stafe of ) :
West Virginia. (See Subsection 12.3.2). . $£2CC .7
Teotal SBubtractions Modificatien. . . . . . . . .. . . ._ 8700
West Virginia Fiduciary Adjustment. . . . . . . . . . 81,300

19.2.1.1 Because the additions are in excess of
the subtractions, the West Virginia fiduciary adjustment is a
"positive number” and i1s allocated between +the +trust and its
beneficiaries as provided in Subsections 19.3 _or 1%9.4 of this
regulation. . = _ L - e :

1.2.,1.2 1If,. in the exanmple . akove, the
subtractions had exfeeded ' the additicns, the .West Virginia
fiduciary adjustment would . be, a negative  number. and would be
similarly alleccated. . o _ .

19.3 Allocation Of West Virginia Fiduciarv Adjustment

Between The Trust And Its Beneflc;arles e et e . - qf

19.3.1 In Geheral.-As a& general rule, the percentage
share cf 'éach beneficiary and of a flduc:lary of Aan estate or
trust in the West Virginia fiduclary adjusiment is egual to the _
rercentage share of the beneficiary o¢f the fiduciary in the -
federal distributable net income of the estate or trust.
Exceptions to this genseral rule are -set forth under Subsections
19.3.2 and 19.4 of this regulation. -

19.3.1.1 Example.-The West Virginia fiduciary
adjustment with respect to. an estate is a positive number which
egquals one thousand . dollars {$1,000). The estate has federal
distributable net income of five thousand dollars ($5,000) and T
makes distributions cof three thousand dollars ($3,000) to A ahd : o
fifteen hundred dollars ($1,500) to B, both of whom are resident .
beneficiaries. The foregeing distributions are considered to be
made freom distributabld ™™ heft™ Iittcomg f5r  federal income tax
purposes. The estate makes no other distributions during the
taxable year. Since the distributions %o A represent sixty
percent (60%) of federal distributable net income, A i3z reguired
to report sixty percent (60%) of the West Virginia fiduclary
adjusiment of the estate, or six hundred dollars (3800) on his
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West Virginia Personal Income Tax Return. Similarly, B is
required to report thirty percent (30%) of the West Virginia
fiduciary adjustment, or three hundred dollars ($300), on his
flest Virginia return. The remaining ten percent (10%) of the
West Virginia fiduciary adjustment, or one hundred dollars
($100), is regquired to be reported by the fiduciary on the West
Virginia Fiduciary Income Tax Return for the estate.

19.3.1.1.a If in the foregoing example, B
was a nonresident beneficiary, the computation of the shares of
the resident beneficiary A and of the fiduciary in the West
Virginia fiduciary adjustment would remain the same, but the
thirty percent (30%) allocated to B would be reported by him only
to the extent provided in Section 39 of these regulations.

19.3.1.1.b wWhere the separate shares of
beneficiaries of a trust are to be treated, for federal income
tax purposes, as separate trusts for the purpose of determining
the amount of federal distributable net income allocable to the
beneficiary and to the fiduciary, such separate shares of federal
distributable net income shall determine the percentage shares of
the beneficiaries and of the fiduciary in the West Virginia
fiduciary adjustment.

19.3.2 Special Rule Where Estate Or Trust Has No
Federal Distributable Net Income.-If the federal distributable
net income of an estate or trust for the taxable year is zero or
a negative number, the share of each beneficiary in the West
Virginia fiduciary adjustment is in proportion to his share of
the income of the estate or trust for the taxable year,
determined under local law or the governing instrument. The
beneficiary's share of such income congists of the amount thereof
which is required to be distributed to him during the taxable
year, or which is distributed to him during the taxable Yyear
although not required to be distributed currently. Any balance
of the West Virginia fiduciary adjustment not so allocable to the
beneficiary is allocable to the estate or trust.

19.3.2.1 Examples.

: Example 1.-A trust has income for trust accounting
purposes of ten thousand dollars {$10,000). The. West Virginia

fiduciary adjustment with respect to the trust is a "positive”
number which equals five thousand dollars {$5,000). The trust

pays trustee's commissions and other expenses of a formal
accounting chargeable to principal which, for the purpose of this
example, are deductible for federal and West Virginia income tax
purposes and have the effect of reducing federal distributable
net income exactly to zero.
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Under the trust instrument, four thousand dollars
($4,000) of income is required to be distributed to A. An
additional three thousand dollars (53,000) is paid to A, pursuant
to the discretionary authority of the trustee out of the balance
of the total income of ten thousand dollars (%$10,000), and the
remaining three thousand dollars ($3,000) is accumulated by the

trust. A's seven thousand (7,000) dollar share is therefore
seventy percent (70%) of the income for +trust accounting
purposes. Accordingly, A is required to add seventy percent

(70%) of the West Virginia fiduciary adjustment of five thousand
dollars ($5,000), or thirty-five hundred dollars ($3,500), to his
federal adjusted gross income in determining his West Virginia
adjusted gross income, as provided in Subsection 12.4. The
remaining fifteen hundred dollars ($1,500) is the trust's share
in the West Virginia fiduciary adjustment, which is required to
be added to the federal taxable income of the trust in
determining its West Virginia taxable income, as provided under
Subsection 18.2.

Example 2.-The facts are the same as in Example 1
except that the West Virginia fiduciary adjustment is a
"negative" number which equals five thousand dollars ($5,000).
In computing his West Virginia adjusted gross income, the
beneficiary is therefore permitted to subtract thirty-five
hundred dollars ($3,500) which is his share in the West Virginia
fiduciary adjustment, from his federal adjusted gross income.
The trust is permitted to subtract fifteen hundred dollars
($1,500), which is its share in the West Virginia fiduciary
adjustment, from its federal taxable income. In this particular
case, the trust will derive no West Virginia taxable benefit from
this subtraction except in a case where it has nondistributable
capital gains or extraordinary dividends allocated to principal.

19.4 Alternative Apportionment Of West Virginia Fiduciary
Adjustment Between The Estate Or Trust And Its
Beneficiaries.-Where the methods provided under Subsection 19.3
will not result in a fair and equitable apportionment of the West
Virginia fiduciary adjustment, the fiduciary may, upon
application, adopt and use on a return for the taxable year of
the estate or trust, any other method which is equitable, subject
to such terms and conditions as the State Tax Commissioner may
reguire.

19.4.1 No alternative method shall be approved which
results in the inclusion in the West Virginia adjusted gross
income of the beneficiary an amount greater than the amount of
the trust income paid, credited, or required to be distributed to
such beneficiary for the taxable year.

19.4.2 Any fiduciary whose alternative method of
apportionment under West Virginia Code § 11-21-19(d) and this




STATE TAX DEPARTHNENT :
TITLE 110 : - : e
SERIES 21 = _ [ —

regulation is approved, must attach ©to the West Virginia
Fiduciary Income Tax Return for the particular year 2z signed
statement containing a summary of the facts relied upon and used

to support the position that the alternative allocation, rather

than the allocation prescribed in Subsection 19.3 1is fair and
equitable. e e L .

§ 110-21-20. . .Credit For Income Tax Of Another State.

20.1 General.-A West Virginia resident may be allowed a

credit against his West Virginia personal income tax for any
personal income tax imposed for.the taxable year by another state
of +*he United States or the District of Columbia, upcen income
derived from soUurceés “withir the other state or the District.
Where a residen® estate or trust receives income from another
state of the United States or the District of Columbia, then the
estate or trust is entitled.tqraisimilarﬁcredit, ¢omputed in the
same manner and subject to the same exceptions and limitations as

in the case of a resident individual. DNo credit,. however, shall
be allowed ~foT¥  personal ~income ~taxes imposed by a county,
municipality, borcough, township or any cther pclitical

subdivisicn of a _state or for .any taxes other than personal
inceme taxes.

20.1.1 The amount of the credit allowed under West
Virginia Code § 11-21-20(a) and Subsection 20.1 above shall be
determined in accordance With feorms and instructions provided by
the Tax Commissioner. T Lol P . -

20.1:1.1 ~The Tax Commissioner may by instruction
cr otherwise regquire any resident individual, estate or - trust tTo
provide evidence, "including but nect limited to, a.copy of the
completed and sigried nonresident personal income tax return £iled

with the other taxing jurisdiction for the taxable year, in order
to establish that the individual, estate. or trust is entitled to.
claim a c¢redit__under_ . the provisions of West Virginia Code

) 11-21-20C.. - ... __ T I T/

: : 20.1.1.2.a . ._No credit . shall.-be allowed
under West Virginia Code § 11-21-2C..unless tThe . taxpayer. has
proved to the satisfaction cf the Tax Commissioner the amount of

tax paid to the other taxing jurisdiction. A Form W-2 indicating
personal income tax withheld for another jurisdiction shall not
ba sufficient to establish credit under this Section. The mere
fact that tax was withheld does not establish the fact that the
taxpayer has been liable for _the payment of tax tc another
jurisdictions ~ Therefore, when claiming a credit for taxes paid
to another jurisdiction, the taxpayer must file with his West
Virginia Personal Income Tax Return a signed copy of the personal
income tax return filed with the other jurisdiction. Such return
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shall be considered .as prima facie evidence of thke amount of
perscnal income tax, if _any, paild to the jurisdicticn.

20.2 Limitation.-The amount of the credit allowed to a
resident individual is subject to the fellowing limitations:

(1) The credit allowed shall not exceed the amount of.
tax actually payvable to the other jurisdiction on income also
subject to West Virginia tax. .

{(2) The credit shall not exceed the percentage of the
West Virginia personal inccme tax determined. by diwxiding the
portion of the _.taxpaver's West Virginia income subject to
taxation in such other jurisdicticn by the tetal amount of the
taxpayer's West Virginia income.  For. example, 1f the total
income of a resident was five thousand dellars ($5,000) and two
thousand dellars ($2,000) thereof .was subject to tax by another
jurisdiction, the amocunt of the West Virginia tax credit would be
limited o forty percent (AO/) ($2 OOO d1v1ded by &§5, OOO) of the
West Virginia tax.

{(3) The credit shall not reduce the West Virginia
perscnal income tax otherwise due to an amount less than would
have been due if the .income subject to taxation by the other
jurisdiction were excluded from "the taxpayver's West Virginia
income. If in’ the example.above, the West Virginia personal
incoeme tax would have been twenty dollars ($20} less by
eliminating the other jurisdiction's income from the income
subject tc West Virginia personal income tax, the credit shall be
limited to twenty dollars (520).

20.3 Erception.-Where +there exists_ a written reciprocal

credit agreement between West Virginia and another taxing
Jjurisdiction as authorized under the provisions of West Virginia
Code § 11-21-40, no credit shall be allowed for a tax levied by
such c¢ther jurlsdlculon against personal income taxes imposed by
this State. o S e T I .

20.3.17 . .The resident credit allowed . _under West
Virginia = Code . §. 11 21=-20{(a)} and Subksection 20.1 of this
regulation is only applicable where another taxing jurisdiction
has not by written agreement with this State consented teo grant
nonresidents a credit for perscnal income taxes impesed by the
state of residence. ~In such cases, the taxpayer must look to
West Virginia-for the applicable credit and must claim the credit
con the West Virginia Personal Inceme Tax Return.

20.3.1.1 Example.-X, a resident West Virginia
taxpaver, earns income in Virginia during the taxable vyear.
Presuming this State. . and Virginis are operating under a written
reciprocal credit agreement whereby Virginia grants nonresidents
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a . credit for . perscnal income tax imposed by the state of
residence cn - the inccocme earned in Virginia, this taxpayer who
receives a credit by Virginia on his nonresident Virginia return
for West Virginia psrsciigl inceme taxes paid is not entitled to a
cradit on his West Virginia res:dent return for persoconal income
tax imposed by Virginia.

20.4 Definitions.-For  purposes . ¢f _ . West Virginia Code
§ 11-21-20 and this regulatlon, the terms and phrases set forth
belcw shall have the fcllowing meading.

20.4.1 "West  Virginia income” means the West
Virginia adjusted greéss income _of an individual or the amount of
the income.of an estate or trust-determined as if the estate or
trust were an individual computing his West Virginia adjusted
gross income as described in Sectien 12 of these regulations.

20.4£.2 _ "West. Virginia tax" means the total tax
payable on the West Virginia taxakle inccome of . the .resident
individual .under _“the West Virginia Perscnal Inceme Tax Act
excluding any amounts representing penalties cor interests.

20.4.3 . ."Tax .of the other jurisdiction"” means the
total tax imposed for the taxable year by a state of the United
States other than West Virginia or by the District of Columbia as
provided under Subsection 2C.1 of - thlS regulation, exclusive of
any penalty or.interest. . . - - - .

20.4.4 . ."Income derived .from scurces within” means
compensation for . personal services . performed in the other
jurisdiction, income from a business, trade cr profession carried
on in the other jurisdictien and income from the ownership of
real _or . tangible personal . property situated .in the  other
jurisdiction but not income from intangibles, except where such
income 1is . from property employed in a business, +trade cor
profession carried on in the other ju¥isdiction. - '

§ 110-21-21 to 110-21-30.. Reserved For Future Use.

PART III. MNONRESIDENTS.

§ 110-21-31. . West Virginia Taxable Income Cf Nonresident

Individual. T

21.1 General.-The _West Virginia_  tazxable income of a
nonresident individual shall be his West Virginia adjusted gross
income less his perscnal exemptions, sald exempticns to be
computed  in accordance wWith West Virginia Code § 11-21-36. and

Secticn 36 of_these regulations.
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31.1.1 " The  West Virginia taxable income of a
nonresident individual includes those items of 1ncome, gain, loss
and deduction included in his federal adjusted gross income whlch
are derived from or connected with West Virginia sources. S

31.1.2 The same tax rates which are. applicable to a
resident individual's taxable income are likewise applicable to a
nonresident individual's taxable income.

31.2 Husband And Wife., = . e e .. .

21.2.1 Where a husband and wife, both of whom are . .
nonresidents, compute their. federal taxable incomes separately by
filing separate federal income tax returns, they shall dlso file
separate West Virginia returns and compute their West Virginia
taxable incomes separately for such year. .

31.°2.2. Where a husband and wife (bkoth of whom are
nonresidents) compute their federal taxable income on a joint
federal return, or if neither files a federal return, they may
either determine their West Virginia taxable income jointly eor .
they may determine their West Virginia taxable incomes separately
provided . that they comply with the regquirements of the Tax -
Commissioner in setting forth infoimaticn cn a single Fform.

31.3 Different Resident Status ©f Buskband 2nd Wife.-If
either the husband or the wife is a resident of West Virginia and
the other is a nonresident, the West Virginia taxable income of
each spouse must be separately computed and stated by the filing
of separate personal income tax returns.

31.3.1 = Exception.-Not withstanding Subsection 31.3.
above, in the case where -one spouse is a resident and the other -
is a nonresident, they may c<compute a joint West Virginia taxable
income by filing a joint West Virginia return so long as they
compute their federal taxable income on a joint federal return
and they elect to compute their joint combined West Virginia
taxable income as 1if both the husband and wife were residents of
West Virginia.

- -31.3.1.1 The exception provision of Subsection
31.3.1 does not apply in any case where either the husband or the
wife separately changed his or her residence during the taxable
year. Subsection 31.3.1 applies only where one spouse was a
resident of West Virginia fer the full taxable vear and the other
spouse was & nonresident for such full taxable year.

31.3.1.2 "Where an election is made undeyr
Subsection 31.3.1,. the spouses shall file a resident West
Virginia Personal Income Tax Return and will be treated. in all
respects as residents for purposes of West Virginia's personal
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income tax. Thus, said spouses are entitled.tc claim the number
and amount of personal exemptions allowed resident individuals as
set forth under West Virginia Code § 11-21-16 and Section 16 of
these regulations and ahy dpplicable credit for personal income
tax paid another state .as provided . in West Virginia Code
§ 11-21-20 and Section 20.of these regulations.

§ 110-21-32. West Virginia Adjusted @ Gross Income Of A
Nonresident Individual. =

32.1 General.-The d&émputation of the West Virginia adjusted
gross lncome of a nonresident requires. a separate determination
of those items of income, gzin, lodss and deduction entering into
said individual's federal adjusted gross income which are derived
from or confmésfted with West Virginia sources. - The items thus
determined are subject Lo the same modificaticns as are . Z
applicable for a resident individual under Subsection 12.2 and _
12.3 and Seéctions lZa and 12k of these regulations.

32.1.1 Itemng IhHcluded In West Virginia Adjusted
Gross_ Incfmé&.-The West Virginia adjusted gross. income cof a
nonresident individual includes the net amount of incoeme, gain,
logs and deducticn which enter inte sa2id individual's federal
adjusted gross income, but iimited to the peortions of such items
derived from or connected ~withh =& West Virginia scurces as
determined under Subsection 22.2 of this regulaticon.

32.1.1.1 In addition to items received or accrued

directly by the taxpayer, a nonresident individual's West
Virginia adjusted gross. income includes: {1y his or her
distributive share of . partnership income, gain, loss ‘and

deduction described under Section 37 of these regulations, (2)
his or her distributive share of S corporation inceme, gain, loss
and deduction deéscribed under Secticn 37a of these regulations,
and (3) his dr her share of estate or trust income, gain, loss
and deduction described under Section. 39 of these regulatiocns.

32.1.2 °~ Example.-A, a nonresgident, received during
1988 the following items of income:

(1) Income from salary pald in West Virginia. . . $£10,000.00
During 1888, eighty percent (80%) of A's
working days were reguired to be worked
ingide West_ Virginia.

(2) Distributive share of income frcom a’
partnership carrying on _business both
within and without West Virginia. . . .—-. - . $35,000.00 . Lz

Seventy perceﬁt {70%) of the partnership
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income is properly allcocated tc West
Virginia as seventy percent (70%) of the
partnership business was transacted in
West Virginia.

(3) Net 'rental inccme from an apartment
house leocated in Chio. . ... . . . . . . . . .5 3,000.00

(4) A's share.as a beneficiary under a
testamentary Ttrust. The trustee is.
Wheeling National Bank and all 2f the
trust corpus is located within West

Virginia. Inceme cof the trust includes:

Net rentals from medical office - : e
building legated in Wheeling. . . £10,000 : :
A's share as 50% beneficiary. . . . . . . . .% 5,000.00

(5) Dividends from stock of =z West
Virginia cofporation.” . . . . . .. . . . . . $§ &6,000.00"

The net ameunt ¢f A's items of income and gain entering
inte his federal adjusted gross income derived from or connected
with West Virginia sources 1s determined as follows: -

(A) Salaries (determined with regard tec days

workad in West Virginia but not where

payment was made) (80/ X SlO C00.00 =

$8,000.00). . . . . . 8 8,000.00
{B) Partnership income (determlned on the bas:s

of the partnership's allocation) (70% X

$35,000.00 = $24,500.00). . . . . . . 524,500.00
(C) Income frcom an apartment house {entlrely
excluded, because it i1s Ohio rental property).$ -0-

(D) Income from trust (limited to income from
real or tangible. pérs@hal'pfcﬁerty, see
Subsection 32.2). . . . .« +« . . . 8 5,000.00
(E) Dividend from stock of a West Vlrglnla
corporaticon (entirely excliuded, sée
Subsecticon 2Z2.2). . . . . . . . L o .. ... -0-

Total (A's West Virginia adjusted gross income}.. $37,500.00

32.2 Income And Deductions From West Virginia Sources.

32.2.1 Ceneral.-A nonresident ‘individual's items of
income, gain, loss and deduction derived from or. connected with
West Virginia sources are the items attributable to:

(1) the ownership of any interest in real or tangible
personal property in this State; or . :
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{2) a business, tTrade, prcfession cor cccupation
carried on in this State; or

(3) personal séervices perfcrmed in this State. The
determination as to whether items of income, gain,
loss and deduction are derived or connected with
West Virginia socurces iz made in accordance with
Subsections 32.2.1.1 and 32.2.1.2 of this
regulation.

32.2.2.7 _Items Attributable To Real Or Tangible
Perscrnal Preoperty In"This State.-The West Virginia adjusted g¢gross
inceme of a nonresident  individual includes items of incdome,
gain, loss and deduction entering inte his or her federal
adjusted gross income which dre attributable to fthe cwnexrship of
any interest.in real or _tangible personal property in this State.
Thus, West Virginia adijusted gross income includes rental income
from real or tangible perscnal preperty in this State after
deducting ordinary and hecessary exXpenses attributable te the
ownership, operation orrmaintenance .cf such property. Income and
deductions attributabkle. fto a lease-hold interest in property in
this State are included, as well as income and deductions
attributable to ownership in fee. T o

32.2.1.1.=2 Interest income received £from
an installment sale c¢f West Virginia real or tangible perscnal
property must te the extent included Iin federal adjusted gross.
income be included in _the West Virginia adjusted gross income of
a nonresident individual because such income i1s source income.

o 32.2.1.1.b The West .Virginila .adjusted
gross income of. a nonresident individual dces not include items
of income, gain, loss and deduction attributable to the ownership
of an¥y interest in real or tangible personal property located .
outside this State, even though rental payments or installment
payments in respect of. the property may be made from a point
within this . State by a resident individual, partnership or
corperation. '

32.2.1.2. Business, Trade, _Profession Qr
Cccupation Carried On In This State.-The West Virginia adjusted
grossg incceme  of a nonresident individual includes items of .
inceme, gain, loss and deduction entering inte his federal }
adjusted gross_ income which are attributable to a business,
trade, precfession cr cccupation carried on in this State.

32.2.1.2.a The West Virginia adjusted
gross income of a nonresident individual rendering services as an
empleyee includes the coémpéiisation for services entering into his
federal adjusted gross income, but only 1f, and to the extent
that, his or her "services were rendered within this State.
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Compensation. for services_ rendered Dby a nenresident individual
wholly without the State is not inciuded in his or her West
Virginia adjusted gross income, regardless of the f£fact that
payment may be made from a point within the State or that the
employer is a resident individual, partnership or .corporation.

22.2.1.2.b .. . The West. Virginia adjusted
gross income of a nonresident individual includes the income of =a
West Virginia corporation which is an electing small business
corporation for federal incecme tax purposes (S corporationj. '

32.2.1.2.c o IE serviges  are performed
within West Virginia whether or not as an employee, the
compensation. for such services includible in federal adjusted
gross income constitutes income from West Virginia sources.

32.2.1.2.4 . DPriges, awards, and similar
payments. are derived.from or connected with West Virginia sources
so long as such gains are incident toc the nonresident’'s presence
or other activities within West Virginia. T o

22.2.1.2.e... .. If services were performed in
part within West Virginia and in part without West Virginia, the
portion of —the compensation attributable to . the services
performed within West Virginia 1is determined in accerdance with
the ratio of days worked within West Virginia to the total days.
worked over the period during which the compensation was earned.

22.2.1.2.e.1 . Example.-X, a nonresident
individual, 4is _a salaried employee of a ©North Carolina
construction company. X works partly within West Virginia and
partly within North Carolina. . X earns twenty thousand dellars
($20,000) during tax. year 1988.. .. The amcunt alleccakle .to West
Virginia gources is that portion of X's salary income which the
number of days worked in West Virginia bears tc the total days
worked d&uring the vear (excluding non-working days; such as,
Saturdays, Sundays, holidays, vacations, sick leave, etc.) both

within and without West Virginia. ocut of the total of two
hundred eighty (280) working days, X worked seventy (70) days
within West Virginia. ¥ determines his West Virginia income in

the following manfier: T T
Days actually worked during year in West

Virginia. . . « « « « + e o+ o+ o+ . . - . .70
Total days worked during the year. . . . 280

Since the number of days worked within
West Virginia amounts to. twenty-five percent (25%) of X's teotal
working days, . X multiplies his total salary by twventy-£five
percent (25%) to arrive _at the amount of his WestT Virginia
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income. His  West Virginia income 1is five thousand dollars
($5,000) (25%-X $20,000 = $5,000).

32.271.2.% Pensions and retirement pay
which are eligible for federal tax treatment under Section 72 of
the  Internal Revenue Code_as "amounts .received as an annuity”
under an annuity, endowment or life insurance contract shall be
considered +eo ..be inceome from annuities and. not taxable " to
nonresidents.

32.2.Z2 Income From Intangikle . Personal
Property.-Items_of income, “gair, loss and deduction attributable

to _intangible personal, property of a nonresident individual,

1nclud1ng armiuities, dividends, interest, and gains and losses
from the disposition of intangible personal property, do not
constitute items of income, gain, loss and deduction derived from
cr connected with West Virginia scurces. except 1to the .extent
attributable to property empleyed in a Dbusiness, .trade,
profession, ~ of océupdationh carfried ~on. in~ this State. . For a
nonresident  individual who is & shareholder of a ccrporation
which is an electing small business corporation for federal
income tax purposes (S corpocration shareholders), undistributed
taxable income of such cbrporation does constitute income or gain
derived from West Virginia sources and a net operating loss of
such corporation does constitute a loss or deductieon derived from
or connected with West Virginia sources,

32.2.3 Deducticns with respect te capilital. losses,
net long-term capital gains and net operating losses shall be
based solely on inccme, §ain, loss and deduction derived from or
connectad with West Virginia sources, but otherwise shall ke
determined in - the .same manner as the corresponding federal
deductions. | 7 Gl RIS Limmal Lo e e e e

32.3 Income And Deductions Partly From West Virginia
Sources.-Because. the West . Vlrglnla adJUSued gross income of a

nonresident individual takes into account only items of income,
gain, loss and deduction derived from or <ceochnected with West
Virginia scurges, an apportlonment and allocation of items of.
income, gain, loss and deduction are reguired when & nonresident
individual carries on a business, trade, profession or occupation
partly within and paztly without the State. :

32.32.1 .Record Keeping.-Iif the taxpayer. does not
maintain bocks and records which c¢learly and accurately reflect
the amount of business conducted within West Virginia, he may
employ any methed which is fair and equitabkle; however, the
taxpayer must make a full disclosure. and explanatien of such
method when filing his return. If the Tax Commissioner deems
such method of allocation and apportionment to be inecuitable,
the Tax Commissioner may prescribe any method which clearly and
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accurately reflects the proportion cf the net amocunt of the items
of  inccme, gain,  1o8s and deduction attributable ~to the
activities of_the business carried on in West Virginia.

32.4 Purchase And Sale For Own _Account.-A nonresident
individual, &ther. than a2 dealer holdgng property primarily for
sale _to custcmers "the ordinary ccurse of_ his trade cor
business, 1is not_deemed'to be carrying on a business, trade,
profession of occupaticn in this State solely by reason of the
purchase and salé of prdperty for his own account.

32.5 Husband And Wife.-Where a husband and wife determine
their fede¥al income tax on a joint return but determine their
West Virginia persconal income taxes separately, their West
Virginia adjusted gross incomes nmust_be determined separately, as
if they had filed sepatrite federal income tax returns and their
federal adjugted gross incomes had been determined separately.

32.6 Military Pav.-Compensation paid for service in the
Armed Forces of the United States, performed during active duty
by an individual  net dom1c11ed_min this State, shall . nct
constitute income derived ._from  West  Virginia sources.
Accordingly, if an individual not domiciled in this State is a
member of the Armed Forces of the United States during active
duty, such . compensation received by him deces not constitute
income derived from West Virginia sources even though the service
is performed in whole or in pArt within this State,

§ 110-21-33.  West Virginia Deducticn of A Nonresident
Individual.-The West Virginia Ferscnal Income Tax Act contains no
provision for the allowance cf either a standard deduction or for
itemized deductions for a nonresident individual.

§§ 110-21-34 to .110-21-35. Reserved For. Future Use.
§ 110-21-36. West Vlrglnla Personal Exemptlons Of A Nonre51dent
Individual. T - - o e -

36.1 A nonresident individual is allowed the same number cf
perscnal exempitions for State income tax purpcses as for federal
income tax purposes. A nonresident individual shall be permitted
the same West Virginia exempticns as are permitted under West
Virginia Cecde § 11-21-16 and Section 16 of these regulations
provided that such exempthns shall be the product of the amount

allowed as a perscnal exemption for a West Vlrglnla resident -

multiplied by the ratio which the nonresident's. West Virginia
source income bears to .that nonresident .individual's federal
adjusted gross ircomé "for the taxable year,

36.1.1 .. Exdmple.-X, a taxpayer entitled to claim one
{1} federal exempticn, has West Virginis source Income of. ten
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thousand dollars ($10,000) and federal .adjusted gross income of
fifty thousand dollars ($50,000). Pursuant to West Virginia Ccde
§ 11-21-1€6(a) and Subsection 16,1 of this regulaticn the amount
of the personal exemption %o be multiplied by the ratio of the
nonresident's West Virginia sourceée inccocme 1g two thousand dollars
(82,000), Thus, the amount of personal exemption te be claimed
on the nonresident return egquals four hundred dollars ($400)

($2000 X $10,000/550,000.=.5400).

36.2 Husband And Wife (Both Nonresidents).-Where a husband
and wife. file.a ijecint federal return and alsc & joint State.
return, the same number of personal exemptions are allowed on The
joint State return as on the joint federal return. Similarly,
where a. husband and wife file separate federal returns, the same
number of perscnal ‘exenfPtichs aré Zllowed on the separate State

nonresident returns of each _spousa as on the respective separate. .. .

federal .returns. If, howaver, a husband and wife file a joint
federal "return but separate State returns, each of them 1is
entitled te a West Virginia exemption for each federal exemption
to which he or _she would be separately enultled had they filed
separate federal refdrns. '

36.3 In no event shall the amount per exemption allowed for
a nonresident individual under West Virginia Code § 11-21-36 and
this regulation exceed the amount allowed per _exemption for a
resident individual under West Virginia Code. § 11-21-16 .and
Saction 16 of these régulations.

§ 110-21-37. Nonresident Partners. .

37.1 Nonresident FPartner Def;ned -A_ncnresident partner is
an individual who is a Partner in a West Vlrglh’& partnershAp or
a partner in any partnership deing business in West Virginia
where that individual does not qualify as a resident individual
under the provisicns cf West Virginia Code 11-21-7.

37.2 Partnership Doing Business In West Virginia Defined.-A
partnership is deing- business in West V1rg1n1a if it has any
revenue . from West Virginia ‘sourcaes, or if it engages in any
purposeful revenue generating activity with the object of direct
or indirect gain or egeonomic benefit in West Virginia.

37.3 Pattnership Income And Deductions Derived From West
Virginia Sources.-The West V1rg1n1a adjusted gross income of a

nonresident partner of _a: any partnershlp shall include his or her
distributive share cf.all partnership items of income, gain, lo=s
and deduction which entered into his or her federal adjusted
gross income as filed _for the. taxable year in gquestion to the
extent that the amount cor amounts of such items are derived from
or connected with West Virginia sources; that is, from real or
tangible personal property having an actual situs in West
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Virginia or £rom a business, trade, profession, -or. occupation
carried on in thls State as determined under Section 32 of these

regulations. - ,

27.4 Special Rules As To. West Virginia Scurces.-In.
determining - the sources of a nonresident partner's share of
rartnership income, as elther w1th1n or w1thout West Virginia the
following shall #pply:

37.4.% No recognition cor tax effect shall be given
to a provision in the partnership agreement which ctharacterizes
payments to - -the partner as being employee .compensation or other
consideration paild or élstrlbutable for the use of capital of a

partner. . L : :

37.4.2 Similarly, no tax effect shall be given to a
provisicn in the partnership agreement which =allocates to the L
nenregident partner, as income or gain from scurces outside West
Virginia, =a greater proportion of his distributive share of
partnership incciie or gain than the ratio of partnership income
or gain from sources outside West Virginia teo partnership income
or gain from all sources.

37.4.2.1 Example.-X is a nonresident partner of a
partnership located in West Virginia, sixty percent (60%) of the
business c¢f which 1s from West Virginia sources. X's total
distributive share of partnerchip ingome from all sources is five .
thousand dollars. ($5,000). X is reguired to. report on his West
Virginia nonresident ingome tex return three thousand dollars
($3,00Q) (80% ©£_85,000), as his partnership distributive share,
even though, = Wider special provisions of the partnership
agreement, his share cf the teotal West Virginia income of the —
partnership may have Dbeen fixed at less than three thousand
dollars (83,000},

37.4.3 Similarly, nc tax effect shall be given to =a
provision in the parthership agreement which allocates to the
nonresident partner.". a ..greater ~ prcporticn of a particular
partnership 1item of loss or deducticon connected with West .
Virginia sources than his proportionate share for federal income
tax purposes of partnership loss or deducticn generally. If, for
example, the proportionate share ¢f a nonresident partner of
partnership losses is generally fifty percent (50%) for federal
income tax purposes, he 1s not permitted to deduct on his West
Virginia income ftax return more than f£ifty percéent (50%) of any
particular partnership leoss or deduction cennected with West
Virginia sources, irrespective of any special provision of the
partnership agreement allocating a larger percentage o¢f the
specific loss or. deduction. té. him. . . . : -

37.5. Pa¥tner's Modifications. . . . - e
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37.5.1 . In determining the West Virginia adijusted
gross income of a nonresident partner, any modification described
in West Virginia Code § 11-21-12 .and Sectien 12 of these
regulations which relates tTo a partnership item of incocme, gain
loss or deduction shall be made with respect to such partner's
distributive share of the partnership. _The modificaticons covered
by these Sections do nct apply to any item a nonresident himself
receives or incurs directly, and these Secticns do not apply to
any item which, for federal income tax purpcses, 1is not treated

as a partnership item.

37.5.2. ~ The +total applicakle. modification of any
partnership item c¢f inccme, gain, loss, or deduction shall be set
forth on the partnership return, together with the respective
porticen therecf distributable to each partner. Where any
particular medification pertains to an item includible in federal
adjusted gress income, the partnership return shall show each
nonresident's portion thereof derived from or cohnected with West
Virginia sources. - S 7

37.6 Alternate Methods.-Upon written application, the Tax
Commissicner may authcrize .the use of “such other methods of
determining a nocnresident partner's portion of partnership items
derived from or Zonfestad With West Virginia sources as he deems

tc be  appropriate and eguitable. Whenever. a noaresident
partner's distributive share of partnership items of income,
gain, lcss or deduction are s¢ determined, any of the

modifications relating thereto shall be similarly determined.

§ 110-21-37a. 'Nonresident S Corporation Shareholders..

37a.1 Deflnltﬂon —~A ____ nonresident 8 __corporation
shareholder is a nonresident individual who holds stock in a
corperaticon that was formed in West Virginia, or that transacts
business in West Virginia, and has in effect a wvalid election

under Sectlon 1362 9f the,Internal Revenue Code, 26 U.S.C. 13&2.

37a.2 Definition-An § Corporation Doing Business In West
Virginia.-An S_ corporablon is doing bu51ness in West Virginia if

it-"has any revenue’ from West Virginia sources, or if it engages
in any purposeful revenue generating activity w1th the object of
direct or indirect gain or economic benefit. ]

37a.3 2 In determining West Virginia adjusted gross income
of a nonresident shareholder of any S <corporation, such
shareholder may only include in his or her West Virginia adjusted
gross inccme such shareholder's pro rata share of the portion of
the S corporation’'s income that was derived .from or connected
with West Virginia sources, .that entered inte such sharehclder's
federal adjusted gross income as filed by that sharehoclder on his
or her federal income tax return for the taxable year.
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§ 110-21-38. _ West Vir . )
Or Trust. D T A me T e e S . L —

38.1 General.-Certain_ income . of =a nonresident estate or
trust (like certadin "income ©f a nonresident individual) is
subject to. taxation under the West Virginia Personal Income Tax
Act. Nonresident estates and trust are defined irn Section 7 of
these fegqulatiofis. " The rates referred to in Section 4 of these
regulaticns are applied against the taxable inccome of the estate
or trust. The taxable income of a. nonresident estate or trust
does not include the. amount distributable or properly paid or
credited to the beneficiaries because beneficiaries are taxed on
their distributive shares of the estate or trust and the estate
cr trust is taxed e¢n the remaining balance of the income not

distributed...... _ . _.... R — .

38.1.1" The West Virginia taxable income of _ =& z
nonresident estate or trust is its federal taxable income to the
extent derived froem &r connected with West Virginia  sources
subject teo the applicable West Virginia exemption. Thus, subject.
te the applicable West Virginia .exemption, the West Virginia
taxakle income of =z nonresident estate or +trust includes its
share cf federal distributable income and, in addition theretc,
any other items of income, gain, loss or deduction of the estate .
or trust recognized for  federal .income tax purposes but not
included in federal distributable. net income to the extent that
such share’ and other items are derived from or connected with
West Virginia sources,.

38.1.2 . Items In Distributable Net Income.-The share
cf a nonresident estate or trust in the items of income, gain,
loss and deducticn, derived froém ofF cornnectaed with West Virginia
sources, which enter intc the federal definiticn of distributable
net income is the amount, 1f any, by which such items exceed the
aggregate of all the beneficiaries’ shares therein. The share of .-
the nonresident estate or trust is determined in accoxdance with
West Virginia Code § 11-21-3% and Section 39 of  these : _
regulations. _ | e _ o i o

38.1.3 Items Not In Distributable Net Income.-The
amount of any West Virginia connected items of income, gain, loss
and deduction recegnized for federal Iincome Lfax purposes but.
excluded from the federal definiticn of distributable net income,
must be added to or subtracted from, as the case may be, the
estate's or trust’'s share of items reflected in distributable net
income. The determination ¢f the Solrce of such items is made in
accordance with the applicable rules of Sections 32 of these
regulations and the provisions of West Virginia Code § 11-21-3Z.

38.1.4 Exemption.-Each estate or trust is allowed a
West Virginia exemption of six hundred dellars (5600), regardless
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of the amcunt of the federal exerpticn. An estate or trust is

net allcowed any exemnption for dependents. The . West Virginia

exemption of “six hundréd dollars {55600) is. allowed an estate or

trust” even though the particular return filed may be for =z
tarabkble period of less than twelve (12) calendar months where the _
election is allowable fedeFally.

38.2 West Virginia Socurge Rules.-For the purpose of thle
regulation, an item of _income, gain, loss cor daduction is
considered detrived from or connected with West Virginia sources
when any such. item is zattributable to the ownership by the estate -
or trust of any interest in real or tangibkle perscnal preperty in
this State or when the item is attributable te a business, trade,
profession or occupaticn carried eon in West Virginia by the
estate or. trust, in accordance with the applicable rules set
foerth in Section 32 o©f these regulations pertaining to
nonresident individuals.  Deducticons with respect o ‘capital
losses, net “long-term capital gains, and net cperating losses
shall be -‘based solely on .inceome, gains, losses and deductions
derived from Tor confidgcted with West Virginia scurces,. but such
West Virginiza items shall otherwise be computed or determined in
the sgame mantier 4% the corresponding federal items.

§ 110-21-39.. . Share Of Nonresident Egtate, Trust Or Beneficiary
In Income From West Virginia Sources.

3¢.1 General.-The share of a nonresident estate or trust and
the share of a nonrésident beneficiary of any estate or trust, in
estate or trust Aincome, gain, lcss and deducticn from West
Virginia sources shall be determined in accordance with West

Virginia Code § 11-21-38 and this regulatiocn.

‘ 39.1.1 Itemg Of Distributable Net Income From West

Virginia Sources.-There sghall be determined the items of income,

gain, loss and deduction derlved_ from or. connected with West

Virginia scurces which enter intco the definition of  federal
distrikbutable net income of the estate or trust for the taxable

year (including such items from ancther estate or trust of which .
the first (1lst) estate or trust is a beneficilary}. Items of

faderal distributable net inccme from West Virginia sources
represent _items . of .incdcme, gain,  less and deduction which are

either attributable to the ownership by the, estate _or trust of

any interest in_ real or  tangible personal property in West
Virginia or attributable to a business, trade, profession orx
occupation carried con in this State by the estate or trust. Such
determination of items from West Virginia sources shazll be made

in accordance with. West Virginia Code § 11-21-32 and the rules
prescribed in Section 32 &f these _regulations. _

39.1.2 Modifications.-The applicable medificaticns,
described in Subsecticns 12.2 and 12.3 of these regulations,
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paertaining to items from West Virginia sources shall be first
combined inte a single net number. This number, which may be a
positive or negative number, constitutes the net modification.
After this number is computed, it is then allccated in the manner
prescribed in Subsection 3%.1.3 cf this regulation for allocating
distributable net income from West Virginia sources. When,
hewever, a West Virginia item which would be  treated as a
modification is already included in federal distributable net
income, nc modificatien . which in effect would duplicate tThe item
shall be made.

39.1.3 Allogation Among Estate Or Trusi And
Beneficiaries.-The distributable net income of an estate or trust
from West Virginia sources shall be allocated between the
nonrasident estate or trust and its nonresident beneficiaries in
proportion to thelr respective shares of  federal distributable
net income, including, scolely for the purpose of this allocaticn,
any share of..resident beneficiaries. The share of the estate or
trust in federsl distribuytable net income is the amount, if any,
by which the federal distributakble net income exceeds the
aggregate of the shares therein of all its beneficiaries.

39.1.3.1 cCharacter Cf TItems.-Each of the estate
or trust items of dincome, gain, logs of deduction shall have the
same character _for West Virginia income <tax purposes as for
federal inceme tax purposes. Where such an item is not
characterized for® federal income tax purposes, the item shall
have the same character as if realized directly from the source
from which realized _by the estate or trust, or incurred in the
same manner as incurred by the estate or trust. The same is true
if an estate or. frust i1tem is not reguired to be taken into
account for federal income tax purpcses.

39.2 Alternate Methods Cf Determining Shares.-If the estate
or trust has no federal distributable net income for the taxable
vear, the share of each beneficiary (including, sclely for the
purpeose of this allocation, resident beneficiaries) in the net
amounts determined under Subsecticn 39.1 (distributable net
income and net medification) shall be in proportion to his share
of the estate or trust income for such year, under local law or
the governing instrument, "which is regquired to be distributed
currently and any other amcounts of such income distributed in
such vear. -Any balance of such net amounts shall be allocated to
the estate or trust.

39.2.1 . The Tax Commissioner may allow the use of
other methods . of determining the respective shares of the
beneficiaries and of the estate or trust in its income derived
from West Virginia sources, and the medifications related
thereto, 1if .such other methods are falr ‘and equitsble to all
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parties concerned, and 1f a full dlsclosure of the adopted method
is made to. the Tax Commissiocner.

§ 110-21-40. . Credift For Income Tax Of State Of Regidence.

40.1 Generzl.-A  nenresident  iIndividual, “who has income
derived from West Virginia socurces, shall be zllcocwed a credit
against his West Virginia personal income tax impeosed con his West
Virginia income for _any inccme tax imposed by another state of
the United States or by the District of Celumbia of which the
taxpayer 1is a resident where there exists between West Virginia
and the nonresident's  state of residence a written reciprocal
credit  ._agreement | authorized . .under West Virginia Code

§ 11-21-40(c).

40.1.1 If 'a mnohresident estate or trust 1is in |
receipt of income derived from West Virginla sources, then the
estate or trust is entitled to a similar credit cemputed in the
same manner _and subject to the same limitatlions and exceptions as
in the case of a nonresident individual.

40.1.2 Ne c¢redit shall be allowed for personsal
income taxes impesed by a county, borough, township, or any other
political subdivisicn ¢f a state. . . - S

4C.1.3 The amocunt of the credit allowed under West
Virginia Code § 11-21-40 and this regulation shall be determined
in accordance with forms and instructions provided by the Tax
Cermissioner. B S B : T ' :

40.1.3.1 The Tax Commissioner may by instruction
cr otherw1sa regulire any nonresident individual, estate or trust
te provide evidence, including but not limited to, a.copy of the
completed and signed resident iIncome tax return filed with the 2
other taxing jJjurisdiction for zthe taxable .year, in order. to
establish that the individual, estate or tTrust is entitied to
claim a credit under the provisions of West Virginia .Code

§ 1i-21-40. o o T I T

40.1.4 . Where the provisions of West Virginia Ccde
§ 11-21-41 and Section 41 of these regulations are.applicable =a
nonresident will nct be regquired to file an income tax return
with West Virginia fJr The Taxable year.

40.2 Limitations.-The amcunt of the credit for _any taxabkle
year is subject to the feollowing limitatiocons:

{1) The credit allowed shall not exceed . the amount of
tax actually pavable to the octher state or the District on income
alse zsubject to West Virginia tax. :

55 ..




STATE TAX DEPARTMENT
TITLE 110 - o oo -
SERIES 21 ‘ R, L

(2) The credit shall not excesed the percentage of the
other tax determined by dividing the portion of +he taxpayer's
West Virginia income subject tco taxation in such other state or
the District by the total amount of the taxpayver's income subject
to such cother tax. If, for example, the total income subject to
such other  tax was five thousand dcllars ($5,000) and two
thousand (2,000} thereof was derived from West Virginia sources,
the amount ¢f the credit would be limited to forty percent (40%)
($2,000 divided by $5,000 of such other state's tax).

(3) The credit shall not exceed the percentage of the
West Virginia tax otherwise due, determined by dividing  the
porticon of ~the taxpayer's West Virginia income subject to
taxation in such cother state or the District by the totzl amount
of the taxpayer's income subject to West Virginia tax. If, feor
example, Lhe taxpayer's West Virginia income subiject to such
other tax was eighteen thousand dollars ($18,000) and the total
amount ¢f the taxpayer's income subject to West Virginia tax was
Twenty-thousand dellars ($20,000), the amounit -of the West
Virginia credit would be limited to ninety percent (90%) (18,000
divided by 2C,000) cf the West Virginia tax.

20.3 Definiftions.-For purposes of West Virginia Code
§ 11-21-40 and this regulation, the terms and phrases get forth
belew shall have the following meaning.

40.3.1 ""West o Virginia income™ means the West
Virginia adjusted gross income of a nonresident individual or the
income derived from West Virginia socurces by a nonresident estate
or trust determined in accordance with the applicable rules of
West Virginia Code .§ 11-21-32 as in the case cf a nonresident
individual. T ‘

40.3.2 - "West Virginia tax” means the +total +tax
payable on the West Virginia taxzable income of the nonresident
under the West Virginia Perscnal Income Tax Act excluding any
amounts representing penalties or interest. o

40.3.3  "Tax of +the other state or the District"”
means the total tax imposed for the taxable year exclusive of any
penalty or interest. o o ' - -

40.3.4 . "Income derived from sources within this
State” means compensation for services rerformeéd in West
Virginia, income from a business, trade or prefession carried on
within this State and income from the ownership of real eor
tangible perscnal property situated here .but not income from
intangibles, except where such income is from propexrty employed
in a business, trade or profession carried on in West Virginia.
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§ 110-21-41.. Special Case In Whi@h_ﬂanesident_gged Not File

West Virginia Income Tax Return.

. = - AT .5 ]

41.1 A nonresident individual who at no time ~during the
taxable year was a resident of West Virginia will not be reguired

fo file an income tax return to this State for that taxable year.

provided that all. four (4) cf the following conditions exist:

(1) The nonresident's only income from sources within West
Virginia was £frcom salaries, wages oOr compensation for personal
services. performed within This State.

(2) Such salaries, wages or . compensation for personal
services .were subject to inceome taxation by the state of his

residence under a net income tax law sSubstantially similar in

principle to the West Virginia Personal Inccme Tax Act.

(2) The other state and West Virginia are operating under a
written recipreocal c¢redit agreement as detailed under West
Virginia Code § 11-21-4C. - .. .. ... T -

{(4) The laws of such other state afford like treatment to a
resident of  West Virginia .who. earned .salaries, wages oI
compensation for personal services performed.in such other state
in that a .resident of this State is not required %o file a
nonresident income tax return for the taxable year in such other

state. -- - e o

§ 110-21-42. Yeterans Incentive Tax Credit. ~_ -~ .-

42.1 General.-Certain employers may be entitled to.a credit
against their persconal inceome tax liability for the employment of
economically “disadvantaged Vietnam era and Korean conflict
veterans, and disabled veterans generally, as provided under West

Virginia Code § 21A-2C-1 et seg..

42.2 Tax Credit, Eligibility, Amount.

42.2.1 Each person or partnership which employs an
economically disadvantaged Vietnam era. or Korean conflict
veteran, or a _ disabled wveteran, for a continucus periocd of one
(1) year, except as otherwise provided under West Virginia Code
§ 21A-20-5 and  Subsection 42.3 of this regulation, will be
entitled tc an appropriate tax credit for such vetsran so
employed which credit shall. be applied against the employer's
personal income tax liability. This tax c¢redit is nonassignable
and may not exceed an - employer’'s total personal inceme tax
liability. ' ' ' -

4z2.2.2 . The,amdunt of +the tax credit. allowed under

Subsection 42.2.1 shall be an amount egual to the following and
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shall be computed in accordance with such forms and instructions
as the Tax Commissioner may prescribe.

42.2.2.1 For each economically disadvantaged
Vietnam era veteran or Korean conflict veteran, as those terms
are defined under West Virginia Code § 212-2C-3, who is employed o
as provided under Subsection 42.2.1, the amount of .the tax credit - .
against personal income tax liability allowed sghall be thirty |
percent (30%) of the emplovee's wage base. .For purposes of this
regulation, the employee’'s wage base is the first {Ist) two
thousand dollars ($2,000) in wages or compensation actually paid
te the emplcyee by the emplover.

42.2.2.1.a The maximum credit for each
"disadvantaged" veteran under Subsection 42.2.2.]1 above is
limited to the smallest ©f the percentage calculation or six
hundred dcllars ($600).

42.2.2.2 TFor each disabled veteran as defined .
under West Virginia Ccde § 21A-2C-3 who is employed as provided
under Subsection 42.2.1, the amocunt of <the tax credit against
berscnal income tax liability shall be a percentage egqual to the
percentage of disability suffered by the veteran multiplied by
the employee’s wage base. For purposes of this regulation, the
employee's wage base is the first (1st) two thousand dollars
($2,000) in wages or compensation actually paid to the employee
by the employer and the percentage of disasbility 4is the
percentage of compensation for service-connected disgability as
defined by the Veterans Administration of the United States.

42.2.2.2.a The maximum c¢redit for each
"disabled" wveteran under Subsection 42.2.2.2 above is limited to
the smallest of the percentage calculation or two thousand
deollaxs (52,000). T T T o

42.3 Restrictions And Limitations Regarding Tax Credit.

£2.3.1 An employer may noct claim a .credit against
personal income tax for any veteran employed for less than =
continucus period of cne (1)} year unless the veteran veluntarily
leaves employment with the emplover, the veteran becomes totally
disabled and unable tc continue his employment, or the vaeteran is
Tterminated for good cause shown.

42.3.2 In the event that the veteran is employed for
less than a one(l)-ceontinucus-year pericd due to any circumstance
enunmerated i Subsection 43.3.1, the employer shall be entitled
To a partial .tax c¢redit.in a proportional amount corresponding toc -
the ratio of the time period during which +the veteran was
actually employed to the one(l)-year period reguired for a full
taxk credit multiplied by the amount of the full tax credit which

58




R EEEEEEEE———

STATE TAX DEPARTMENT
TITLE 110 o o .
SERIES 21 . e e s

would have accrued to the empleyver had. the veteran 5 _.employment
continued for a full year.

42.3.3 .. An employer may nect claim credit against
perscnal income tax for any Veterah whe is employed and displaces
a persocn already employed. - In addition, no such credit may be

claimed for the employment of any veteran for whom the employver -~ - =
is receiving Jcb training pavments from either the federal or =
state government. . Nething, however, prchibits an emplovyer fronm
receiving tax credits from both_the federal and state governments

under similar targeted jobs programs 1if the emplecyer is otherwise
gqualified to receive both.

42 .4.1 Each vear, the Commissioner. of @ the West =
Virginiae Department of Emplovment Security must certify to the L
Tax Commissicner a list of. employers who may be gualified to :
receive a Neterans Incentive Tax Credit, Any employer not Sl
properly certified by the Department of Employment Security will . —
not be entitled to c¢laim +the tax .credit set forth under West . .
Virginia Code. § 11-21-42 and this regulation.

- 4z2.4.2 .. - Where an employer has been certified and
desires tc claim the Veterans Incentive Tax Credit he must
complete the appropriate schedule for c¢redit computation, as
prescriked by the Tax Commissicner, and he must attach the
completed schedule <to his West Virginia Perscnal Inccme Tax
Return for the taXable véar for which the credit is claimead.

§ 110-21-43. Credit For Consumers Sales And Service Tax And Use
M o e .

43.1 General -Any perscn having a right or claim te certain
exemptions frocm the cconsumers sales and servide tax or use tax,
as detailed under West Virginia Code § 11-15-9b or § 11-15A-3b,
who has paid to the vendor the consumers sales and service tax or
use tax imposed, may ke entitled to exercise or assert such
exemption from consumers sales cor use taxes by filing a claim for
credit of the consumers sales cr.luse taX overpayments against
taxes otherwise due under the West Vlrgﬂnwa Personal Income Tax
Act. S I BN

43,2 Filing Claim For Credit.-If in_ lieu of filing a claim .
for refund of TE&oAsUmErs salés and service or use tax -
overpayments, The tazpayer elects to file a claim for credit,
which claim must be filed within one (1) vear from the date of
the payment of consuniers sales or use tax, the taxpayer may file
a.claim for credit on such form and in such manner as the Tax
Commissioner reguires and credit may be allcowed for the amount of
sales and service tax and use tax overpayments against personal
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income tax liebility, so long as such credit is applied in
accordance.with the regquirements set forth in this regulation.

43.2.1 A credit may not be claimed unless the
taxpayer ‘has submitted a properly completed application for
credit tec .the Tax Commissiocner. For purposes of claiming this

credit, the completed application must accompany the appropriate
personal income Tax form, return, or repcrt.

43.2.1.1 An application for credit is required
each time a taxpayer seeks to obtain this credit.

43.2.1.2 BAny credit may be disallowed as the
result of Tax Department audits of the taxpaver's records.

43.3 Method Of Applying Credit.-The credit provided under
Subsection 43.1 of this regulation may cnly be taken in the
following o¥der. T T T T T

43.3.1 If the taxpayer is a vendor who is subject to
Consumers’ Sales and Service Tax on certain purchases, he may
credit +the amount of “sales and service +tax and use ‘tax
overpayments. made against the sales and service tax liability
accrued through the usé 'of his direct pay permit and apply any
remaining tax liability against his gquarterly or menthly
remittance of the Consumers Sales and Service Tax impesed and
ctherwise due; or o :

43.3.2 If the taxpayer is a vendor who is subject to . .. .. _
the Use .TaX on cerftalin plUrchases, he may c¢redit the amount of R
sales and service tax and use taX overpayments remaining after
applicaticon of the foregoing Subsection 43.3.1 against the use
tax liabllity accrued through the use of his direct pay permit
and apply the remaining +tax liability against his montaly
remittance of the Use Tax imposed and otherwise due; or

43.3.3 If the taxpayer is subject to Consumers Sales
and Service Tax, he may credit the amount of sales and service
tax and uge tax overpayments remaining after application of .the
foregoing Subsections 43.3.1 and 43.3.2 against his gquarterly or
monthly remittance of the Consumers Sales and Service Tax imposed
and otherwise due; or B ’ '

43.3.4 If the tarpayer is subject to the Use Tax, he
may credit. the amount of sales and service tax and use tax
overpayments remaining after application of . the foregoing
Subsections 43.3.1 through 43.3.3 against his guarterly
remittance of the Use Tax imposed and ctherwise due; or '

43.3.5 I£ the taxpayer 1is subject tec the Business
and Occupation Tax imposed under West Virginia Code § 11-13-1 et
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seq., he may credit  the amount of sales and service tax and use
tax overpayments after application of ‘the foregoing Subsections
43.3.1 through 43.3.4 against his quarterly or monthly remittance
of the Business and Cccupation Tax imposed and ctherwise due; cr

43.3.6.. If the taxpaver is subject to the Annual Tax
On Incomes OFf Certain Carriers impcsed under West Virginia Code
§ 11-12A-1 et sed., he may c¢redit the amount of sales and service
tax and use tax overpayments remaining after application of the
foregoing Subsections 43.3.1 through 43.3.5 against his annual or
semi-annual remittance of. the tax imposed under West Virginia
Code § 11-122-1 et seg. and ctherwisge due; or

42.3.7 ~ If the taxpayer is subkject to the Severance
Tax imposed under West Virginia .Code § 11-13A-1. et sed., the
taxpayer may credit the amount of sales and service tax and Uuse
+ax overpayments remaining after application of +the foregoing
Subsections 43.3.1  through 43.3.5 against the taxpayer's
quarterly or monthly remittance of .the Severance Tax imposed and

ctherwise dle; or ToTa e T : : -

43.3.8 . I£ | the taxpayer is subject to the
Telecommunications Tax . imposed . under West =~ Virginia Ccde
§ 11-13B-1. et seq., the taxpayer may credit the amount of sales
and service tax .and use tax overpayments remaining after
application cof the foregoing subsections 43.3.1 through 4£43.3.7
against the ta%payer's guarterly or monthly remittance of .the
Telecommunications Tax_imposed and otherwise due; or _

43.3.% . . I1f.the taxpayer 1s subject to thé Corpbration
Net Income Tax imposed under West Virginia Code .§ 11-24-1 et
seg., the taxpayer may credit the amount of sales and service tax

and use tax overpayments remaining after .applicaticn of  the
foregoing Subsections __ 43.3.1  through 43.3.8 ..against the
taxpayer's installment of estimated.tax for the Corporation Net
Income Tax imposed. and otherwise due under West Virginia Code
§ 11-24-17; ox LTI e TR e e L : .

43.3.10_._ If the taxpayer is subject to the. Personal
Income Tax imposed under West Virginia Code § 11-21-1. et seq..,
+he taxpayer may credit the amount cf sales and service tax and
use tax overpayments. remaining after application of the foregoing
Subsections 43.3.1 through 43.3.9 against the taxpayer's
installment of estimated tax for the Perscnal Income Tax imposed.
and otherwise due under West Virginia Code § 11-21-56; or

£3.3.11 If. the taxpaver is subject tc the Business
Franchise Tax imposed under.West Virginia Code § 11-23-1 et segq.,
the taxpaver may credit the amount of sales and service tax and
use tax overpayments remaining after application of the foregoing
Subsecticns 4£3.3.1 through 43.3.10 against the taxpayer's annual
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remittance of the Business Franchise Tax imposed and otherwise
due; or o O : K

43.3.12 _If 'the .taxpayver 1is reguired .to deduct and
withhold Personal Income Tax under West Virginia Code § 11-21-1
et seg., the taxpayer may credit the amount of sales and service
tax and use tax overpayments remaining after application of the
foregoing Subsections 43.3.1 . through 43.3.11 against the
taxpaver's monthly remittance of the Personal Income Tax withheld
under said West Virginia Ccde § 11-21-1 et seg. and otherwise
due. T LT o o A

43.4 Documents Supporting Claim.-Any person asserting or
exercising a claim of credit arising from an exemption from the
consumers sales and service tax or use tax under Subsection 43.2
of this regulation shall file with the Tax Commissioner an
application for such credit in such form as the Tax Commissioner
shall prescribe, and shall file such affidavits, invoices, sales
slips, records or documents as the Tax Commissioner may reqguire
to prove or_verify the taxpayer's right and entitlement to such
credit. The Tax Commissioner may inspect or examine the records,
books, papers, documents, affidavits, sales slips and invoices of.
a taxpayer or any other person to verify the truth and accuracy
of any PFeport or return or to ascertain whether the sales and
service tax or_the use tax has been paid.

43.4.1  In .addition to the powers of the Tax
Commissicner._set forth in West Virginia Code § 11-10-1 et sed.,
as a further means of c¢btaining *the records, books, papers,
decuments, affidaviis, sales slips or invoices ¢f a Taxpayer or
any other .person and .ascertaining the amount of sales and
services taxes or. use tages paid or due under West Virginia Cecde
§ 11-15-1 et sed. or West Virginia Code § 11-15A-1 et seg. or.
under any report, form, document or affidavit required, the Tax
Commissioner shall have. the pecwer . to examine witnesses under
oath; and if any witness shall fail or refuse at the request of
+the Tax Commissioner..to .grant - access +to the boocks, records,
papers, documents, affidavits, sales slips or invoices requested
by the Tax Commissioner, the Tax Commissioner shall certify the
facts and the names to the c¢ircult court of the county having
jurisdiction over the party, and such court shall thereupon issue
a subpoena duces tecum to such party to appear before the Tax
Commissioner, at a place designated within the jurisdiction of
such court, on a day fixed. . R

43.5 Time Limit For Filing Claim_Foxr Credit.-Any credit of
sales and service. tax or use tax overpayments against taxes
imposed under the West Virginia Personal Income Tax Act shall be
taken within one (1) vyeésar after the payment of consumers sales
and or use taxes by the taxpayer to the vender. Any such credit
or claim of entitlement to such credit made .or asserted more than
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one (1) year after the payment c¢f such ftax by the taxpayer to the
vendor .shall be null and wveoid, and such tax overpayments shall be
forfeited. e e R — — .

43.6 Assignment Of Right To Credit.-Any assignment of the
right or entitlement “to a credit arising ‘under either West
Virginia Code § 11-15-9b or West Virginia Code § 11-15A-3b shall
be subject to strlct proof...Any assignee claiming a right or
entitlement to an assigned  credit shall submit to  the Tax
Commissioner and in the form prescribed by him, an affidavit
signed by the assignor and acknowledging the assignment. The
assignee shall attest to the assignment and the terms thereof in
hizs signed application for credit. The assignee will ke subject
to the penalties provmded under West Virginia law fer Derjury for
any falsshood set forth in his signed apbllcatlon The assignee
also w1ll ke subject to the. penaltles set forth in West Virginia

43.7 Ne credit. shall be allowed. unless the tTaxpaver or
assignee shall have filed a claim for credit, as appropriate,
with the Tax Ccocmmissicner in acccrdance with this regulatlon

43.8 Any claim for a tax credit for sales and service tax or
use ~tax overpayments which is not timely filed or not.filed in
proper form ot in accordance .with the reguirements of this
requlation shall not be consgtrued to.constitute an obligation of
the State of West Virginia. for such credit. No overpayment of
zales and service tax or use tax shall be subject,to alither West
Virginia Code §§ 11-10-17(d) or 11-10-17(e)(1l).

§§ 110-21-44 to 110-21-50. . _Reserved For Future Use.

PART 1V RETURNS, DECLARATIONS AND PAYMENT. OF TAX.

§ 110-21-51. Returns And TLiabilities.

51.1 General.-On _or hefore the. fifteenth (15th) day of the
fourth (4th) month follow1bg the close of a taxable year, a West
Virginia income tax return shall be made and filed by or for:

(1) Every resident individual required to file a
federal income taxX return for .the taxable year, or having West
Virginia adjusted gross “irtcome for the taxabkle vear, determined
under West Virginia Code § 11-21-12  and Section 12 of these
regulations, in excess of the sum of his West Virginia perscnal
exempticons; :

(2) Every resident estate or trust required to file a -~

federal incoma tax. return for . the taxable year, or having any
West Virginia taxablé idcomé for the taxable year as determined
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under West Virginia .Code § 11-21-18 and Section 18 of these
regulations; = B L=2l-L8

(3) Every nonresident individual having any West
Virginia adjusted gress income £or the faxable vear, determined
under West Virginia Code § 11-21-32 and Section 32 of thesea
regulations, in excess of the sum of his personal exemptions;

{4) Every nonresident estate or trust having items of
inceome or gain derived from West Virginia scurces, determined in
acceordance with West Virginia Code § 11-21-32 and the applicable
rules of Section 32 of these regulations as in the case of a
nonresident individual, in excess of its West Virginidg exémption;
and ; _— — - - - — =

(5) Every resident or nonresident individual who is
entitled to ¢laim and who claims an overpayment of inceme tax for
the taxable year. regardless of whether he would not otherwise be
reguired to file a return under this regulaticn.

51.1.1 A taxpayer who has had West Virginia income
tax withheld from his wages, or who has paid estimated. tax during
the taxable year, but whose West Virginia adiusted gross income
for such taxable year does not exceed his exemptions must file a
West Virginia income tax return in order te chtain a refund.

51.1.2 Any taxpayer required to file a West Virginia
income tar return must file a return even i1f such return, after
modifications] "exemptions and credits, shows ne tax liakility.

51.2 Returns Of Husband And Wife. .

51.2.1 Separate Federal Returns.-If a husband or
wife files and determihes their tax liability on separate federal
returns, they must file separate West Virginia income +ax
returns.

5§1.2.2° Jeint Federal Returns.-If a husband and wife,
other than a husband and wife described in Subsection 51.2.3 of
this regulation, file and determine their +tax liability on a
joint federal return, or "if neither spouse files a federal
return, they may either:

(1) File arjoiﬁt West Virginia income tax return
in which event their .tax liabilities shall be jcint and several
and each 1is liable for the entire tax on such joint return

regardless of whether only one spcuse had income, or .o

(2) File separate West Virginia = income tax
returns where their tax liabilities shall be separate.
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51.2.3 If either the. husband or wife is a resident
and the other is a nonresident of West Virginia, they shall file
separate West Virginia income tax returns without regard to their
method of filing feor federal income tax purposes, in which event
their West Virginia tax liabilities shall_ ke separate. Provided,
however, that a West Virginia joint resident return may be filed
by such husband and w1fe where all three (3} of the feollewing
reguirements are met: ' ' T ) )

(1} +they are .otherwise entitled te file a joint
return,

{2) each spouse maintained his or her status as a
resident or nonresident during the entire taxable year, and

{(3) they elect %to determine their West Virginia
taxable income. onn a. joint return as if boeth were residents fer
the entire taxable year.

51.2.3.1 Where the husband and wife qualify under
the above regquirements and .file a joint resident return, their
tax liabilities shall be joint and several.

51.3 Returns For Decedents.-In general, the rules set forth
in this regulatlon pertaining to the filing of returns apply to
decedents as well as other tTaxXpaysrs.

51.3.1 The executecr or_ administrator. of. the estate
of a taxpayver who died during the taxabkle year, or other person
charged with the proverty of a decedent, shall make and file the

return c¢f income required iIn respect of such decedent ¢n the form

which would have been appropriate had such taxpayer lived. For a
decedent's taxable .year which ends with the date_  of the.
taxpayer's death, the return shall cover the period during which
said taxpayer was alive, For purposes of this Subsecticn, the
term "executor or administrator” means the person who is actually
appointed to and gqualifies for su¢h office and not a person who
ig merely in charge of the property of the decedent.

51.3.2. _Jcint Return After Death.-Where one or both
gspouses die during the year, a jOlnt West Vlrglnla income tax
return may be made .if the following conditions are met:

(1) a Jjoint federal return was made for -“the
taxable vear: ] : -

{(2) the taxable year of both decedents or of the
decedent and the surviving spcusge, &s the c¢ase may ke, began cn
the same day and erided on different days only because of the
death c¢f either or both;
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(2) neither taxpavyer was reporting for a
fractional part of 4 Year as a result of a change in accounting;
and - . —— _ .

{4) the surviving spouse had not remarried before
the end of the taxable vyear. -

51.4 Individuals Under A Disability.-The return reguired for
an individual who is unable to make a return by reason of
minority, insanity or-other disability shall be made and filed by
his guardian, committee, fiduciary or other person charged with
the care of his person or property (other than a receiver in
possession c¢f only a part of his property), or by his duly
authorized agent. In" such case, the fiduciary, duly authorized
agent, or other_ perscon charged. with the care of his person or
property shall ke Tisdble for the tax. - . - : : -

51.5 Estates And Trusis.-The return for an ecstate or trust
shall be made and filed by the fiduciary.

51.6 Jeint Fiduciaries.-If two (2) or more fiduciaries are
acting jointly, the return may be made by either .of then. When
the fiduciary is a trustee of two (2) or more trusts, he must
make a separédte return for each trust, even though such trusts
were created by the same grantor - for the same beneficiary or
beneficiaries.. : - R - -

51.7 Tax A Debt.-Any tax impcsed by the West Virginia
Personal Income Tax Act, and any additions, interest or penalty
therecn, shall, f£roi the time it is due and payable be a personal
debt of the persofi or peérsons (including fiduciaries of estates
or trusts) liakle .to pay the same, Lo the State of West Virginia.

51.8 Cross Reference.-For provisions as +to information

returns by partnerships, employers, and cther persons, see
Section 58 of these regulaticns. :

§ 110-21-5l1a. Composite Returns.

5la.l1 ... Any return reguired under the West Virginia
Personal IHcdme Tax ACt For nonresident individuals who are: (1)
partners in a partnership deriving income from a West Virginia
source or sources, (2Z) shareholders of a cerporation which made
an election under 26 U.S.C. § 1362(a) (S corporations) for the
tarxable year, or (3) who have received .a distributien from an
estate or trust having income from a West Virginia source. or
sources, may, upon payment of a composite return processing fee
of fifty dollars ($50), file .a composite return. in accordance
with the provisicns cf this regulaticon, The fifty (5C) dollar

filing fes must accompany the composite return. .
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51la.2 When f£iling a composite return and determining the
tax due therecn, no personal exemptions may be utilized and the
rate of  tax shall be six and one-half’ {6.5) percent of the
taxable income determined in accordance with the applicable
provisions of the West Virginia Personal Income Tax Act.

5la.z.1 Tha entity or entities, to which the
compesite return relates are responsible for collection and
remittance of all Iincome tax due Ft the timé the return is filed.

5la.2.2 Although no exemptions are to. be utilized in —
determining the tax due on a composite return, a credit is
allowed for .severance taxes paid by the partnership, Ltrust,
estate, ..or ~corporation electing S status under 26 TU.S.C.
§ 1362(a) for the taxable year. )

51a.3 . The composite return shall be filed on the form
prescribed by the Tax Commissionher and completed according to the
instructions contained therewitih.

51a.3.1 _The composite return need not be signed by
all nonresident individuals on whcose behalf the return is filed:
Provided, That the return 1s signed by a partner in case of a
partnership, a corpcerate officer in the case cof a corporation, by
a trustee in the c¢ase of =a trust, or by an executor cor
administrateor in the case of an estate.

5la.4 ~ For purpeses of this regulation a compcsite return .
means a return filed on a group basis as though there was only o
one (1) taxpayer and which sets Torth the name, address, tazpayer - : '
identification number and percent ownership or interest of each
nonresident indiwvidual in addition Lo return information as that
term 1s defined in Section 5d, Article 10 of the West Virginia
Code. The term "composite return" also .includes bleock filing.

51la.5 . Nothing in this regulation shall ke construed to
prohibkit a nonresident individual from filing a separate.
nonresident persconal Income tax refurn et the taxable year and a

nonresident personal income tax return shall be filed where the
nenresident has income frém any cther West Virginia source.

§ 110-21-52.  Time And Place For Filing Returns And Paving Tax.

52.1 Time For Filing Returns.

52.1.1 General Rule.-The returns of individuals,
trusts, estates or partnerships required to be made under these
regulations shall be filed on or before the fifteenth (1l53th) day
of the fourth (4th) menth fellewing the close of the taxable year
(April 15th in the case of a calendar year taxpayer), except that
where a later due date has been fixed for filing the federal
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return (without regard to any extension of time granted for this
purpese), such later: date shall apply for West Virginia <tax
purposes. However, in the last instance, a statement must be
attached to ~the West Virginia return setting forth the
circumstances and the authority under which the .federal . return
was permitted to be filed on a date other than the fifteenth
(15th) day of the fourth (4th) mcnth following the close of the
taxable year. The words "close of the taxable vear" refer to and
shall have the sSame meaning for West Virginia 1ncome tax purposes
as when used for federal 'Incomé tax purposes.

E2.1.2 Mailing Of Returns.-If a return is placed in
the mail, it must be postmarked cn or before.the fifteenth (15th)
day of the fourth (4th) forith following the close of the taxable
yvear (April 15th in the_ case of calendar vear taxpaver) to be
timely filed. See West Vlrglnla Code § 11 10 5f(b) regarding
timely mailing. oIl . .

52.1.3 Return Cf A Decedent.-The West Virginia
income tax return of a decedent for a fracticnal part of a year
shall be due on or before April fifteenth (15th), following the
close cf the year which began with the first (1lst) day of such
fractional part of the year. The due date is the same as if the
decedent had lived until the end of his normal taxable year.

52.1.4 Last Day On A Saturday, Sundav, Or Legal
Holiday.-When the 1ast day prescribed in these regulations,
determined by including any authorized extensicn of time, for
filing a return, making a payment, or performing any act, falls
cn Saturday, Sunday, ©or a day which i1s a legal hcliday in the
State of West Virginia, the performance ¢f such act shall be
considered tTimely if it 1§ peFformed on the next succeeding day
which 1s not a legal holiday, Saturday or Sunday. See West
Virginia Code § 11-10-54. '

52.2 Place For Filing _Returns Or Other Documents.-The
persenal income tax return or declaration of estimated inceme tax
for resident and ncnresident individuals, partnerships, resident
and nonresident estates and frusts, must be delivered to the Tax
Commissioner or mailled to.the West Virginia State Tax Department,
Accounting Division, Charleston, West Virginia 25324. For
requirements regarding delivery or mailing of‘returns and other
documen;s see West Virginlia Code § 11-10-5f, —

52.3 Payment Q0f Taxes. .. .~

52.3.1 Any tax under the West Virginia Personal
Income Tax Act beccmes due and payable on the day immediately
following the clesé of fhe pPersdn's taxable year, whether the
latter be the fiscal or calendar vyear, but remains due and
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payable unless paid on or before the due date fixed for filing

the return thereof. Except as otherwise .provided herein, a
person reguired tc make and file a return under the provisions of . -
the West Virginia Persoepial Income  Tax Act ~shall,  without -

assessment, nctice or demand, pay in full the tax due thereon to
the State Tax Comm1581oner on or before the due date fixed for
filing such return. -

52.3.2_ . Method ¢Cf Paving Tax Due.-The remittance, oo
whether check or money order, for the balance cf the tax shown to
be due con "'the return must be made payable to the State Tax
Commissioner or to the State Tax Department. A remittance by
check or mcney crder should contain thereon the taxpaver's social
security number or taxpayver identification number. . .. -

52.3.2.1 Postage stamps will not be accepted in
payment of perscnal income tax.

52.3.2.2 A cash register receipt will be issued
for any payment of tax made in cash by the taxpayer which is
presented in person at a locatlon duly authorlzed by the Tax

Commissioner, 1f So reguésted. L T Lo ) »

52.3.2.3 Where pavment in person is made by check
or mcney order, the cihcelled remittance is considered sufficient
receipt and an c¢fficial receipt will ohly be issued upcn specific
request by the taxpaver. . . o L -

52.3.2.4 _Uncertified checks or drafts in payment
cf income taxes Aare  acceptakle subiect to the conditicn that such
checks or drafts may be presented for payment in accordance with
the practice of the State Tax Commissicner, the State Treasurer's
Cffice, and the céllection Bank or banks. - h "

52.3.2.4.a Payment will not be deemed to S
have been made unless the full amount of an uncertified check cr -~ SR
draft is received by the State Treasurer's Cffice. ... . _ _

52.3.2.5 The date .on .which a hand delivered
remittance is received will be considered_the date of paymént so
far as the taRXpa¥Ver is <oricerned Unlé&ss ThHeé check is returned
baecause 1t was dishonored upon presentment, except when it was

dishonored because of the death of the taxpayer. See West
Virginia Code § 11- lO 5n regardlng payment by check or  money
crder.. A s - I g :

§ 110-21-53. - Signing Of Returns And Other Dccuments.

53.1 General.-Each indiwvidual, including a fiduciary, shall
sign any return, _declaration, statement or other document which
he is making or filing pursuant to reguirements stated in these
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regqulations, "exXcept ‘that the return, declaration, statement or
other document may be signed for such individual by an agent who
is duly authorized to act for such person. The fact that an
individual's name is signed to a return, declaration, statement
or cther document shall be prima facie evidence for all purpcses
that the return, declaration, statement or other document was
actually signed by him.

53.1.1 " Signature By Agent.-When by reason of .

illness, absence, minority, or otherwise, the person reguired *o L
make or file any return, declaration, statement or other document T
is unable to de so, such return, declaration, statement or other i
decument may be made and signed by an agent, cor by a guardian or -
other person charged with the care of the person of property of ) '
such taxpayer. Such agent assumes responsibility for making and :
signing the return or other document, and incurs liabkility for =
the penalties .provided for erroneous, false or fraudulent e
returns, declarations, statements or cther decuments.

53.1.2 7 Bignatureg ¢f Husband And Wife,.

53.1.2.1 A return or declaration of a husband and
wife (if not made by an agent) shall be signed by both spouses.
If signed by one spouse, individually and as agent for the other, -
authorization for. such action must accompany the return or
declaration. S . - ' ) o

£3.1.2.1.a The spouse acting as agent for
the other shall, with the principal, assume responsibility for
making the =r&turn and declaration and incur liability for the
penalties provided for erroneous, false or -fraudulent returns or
declarations. o :

53.1.2.1.b Where . . the signature or
autherization o©f either the husband or the wife cannot be
obtained because cf i1llness or absence, and no power of attorney
or written authorizaticn is =available. for +the same reason, a
return or declaration signed by one spouse and offered to the Tax
Commissiconer .for filing as a jeoint return or declaration may be
accepted as such 1f all the evidence indicates that the taxpayers
intended to file it as a joint return or declaration.

53.1.2.2 TIn the <¢&dse &f death c¢f cne or both
spousges during the year for which a joint return is made under
the - circumstances referred o in Subsection 51.3.2 of these
regulations, the signatures and evidence of authorizaticn
reguired under the United States Internal Revenue Code and
applicable regulations for _such purpose shall apply for West
Virginia income tax purpcses.
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53.2 Partnerships.-Any return, statement or. other document
reguired to ke made ocrlfiled hy a partnership shall be signed by
cene (1) or more partners. The fact._that a partner’'s name is
zigned to a return, statement, or other document shall be prima
facie evidence for all purpeses that such partner 1s authorized
to sign on behalf of ‘the partnership and that the signature is
his.

53.3 Certificatigns.-The making o¢r Ifiling of any return,
declaration, statement or cther dccument or ccpy thereof required
to be made or. filed.pursuant to these recqulaticns, including =
copy of a . federal return; shall ccnstitute a certification by the
perscon making or filing such return, declaration, statement or
other document or copy therecf that the statements ceontained
therein are true_and that any ccopy filed is a true copy.

53.4 Signature ©&f Preparer.-If a rgzturn i1s prepared for a -
taxpayer .by ancther person or firm (other +han the taxpayer's
agent as detailed in Subsection 53.1.1 above) for compensation,
such person or f£irm must sign such return. This signature is in
addition to the required signature of the taxpaver cr his agent.

If the return is prepared by a firm, such return shzll be signed

by the perscn duly authorized to act cn kehalf cf the firm, the

name of which ghall be. stated in conjuncticon with such signature.

This regulation does not aprly to a return prepared for an _
employer by an employee who 1s regularly and continuously ) )
employed . by such _ empleoyer,” such as, for example, a clerk, '
secretary or beckkeeper,. nor dces this regulation apply to a : _
person whe renders mere mechanical assistance in the preparation

of a return, such as a stencgrapher or typist. ’

§ 110-21-54. . Change Of Resident Status During Year.

54.1 General.-2A tdxpaver who changes his residence either ‘
from West Virginia to another place or from anosither place to West '
Virginia during his taxzable vyear is reguired to file two (2)
inceme fax returns with the State c¢f West Virginia: ocne (1)
return c¢overing the periocd. of residence, and one {1} return
covering the pericd of nonresidence. -

54.1.1 ... If & change of residence cccurred during the
taxakle year and the. taxpayer had nc income derived from or
connected with West Virginia sources during the period of
nonresidence, a statement verlifying that the taxpayer had no West
Virginia income ~during such period may be attached +to the
reguired return in lieu of filing the nonresident return. Such
statement will serve &As the return for the nonresident period
only 1if the . taxpayer had no West. Vlrglnla income during the
preried of nénresidence. . o .
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54.1.1.1 . Example.-If an individual resided in the
State of Ohio f£or the first (lst) six (&6) months of the taxable
vear znd in West Virginia for the last six (8) months of the
taxabkle year and had no Wegt Virginia scource income while an Ohio
resident but did have income while a West Virginia resident, a
statement verifying that such individual had no West Virginia
income while a nonresident, attached to the reguired return, will
satisfy filing requlrements for the nonresident porticon of the

year' - P - e e - =z - ST LT -

54.1.2.. .. The provisions cf Subsection 54.1.1 above are .
equally applicable where the taxpayer had West Virginia income
while a nonresident but had no income while a resident.

54.1.3 Husband And Wife With Different Resident
Status.-If a husband or wife changes his or her resident status

during the taxable vear, while the other spouse maintains his or
her status as. a resident or _nonresident, as the c¢ase may be,

during the entire. taxable vear, %the spouse who changes his or her
residence during the taxable year must, unless excused under
Subsection 54.1.1 of this regulation, file two (2) returns for
that year: cne (1) return for the peorticn of the vyear during
which such spouse” was & tTesident and one (1) return for tThe
portion of the year during which such spcuse was a nonresident.
The spousse who did not change his or her residence during the
taxable vyear must. file_a separate West Virginia return, if such
spouse has income subject to taxation under the West . Virginia
Personal Income Tax Act, w1thout regard to the change made by the
other spouse. = B T : ,

54.1.3.1 Example.-X, a West Virginia resident,
marries Y, an Ohio resident, on November 1, 1989, and on the same
date Y moves intec West Virginia to live with X. Y earned income
in West Virginia after she became a resident; therefcore, Y is
required to f£file two (2) returns with_ the State of West Virginia
for the taxable year 1989, and X must file a separate resident
return for the taxable year 1%8%. = Each must claim his own
exemption. Neither spouse may f£ile a jeoint return.

54.2 West Virginia Taxable .. Income. As Resident And
Nonresident.-The West Virginia taxable 1Q§gme“§or the portion of
the vyear durlrg which an individual was a resident shall be
determined except for the special accruals under Subsection 54.3
of this regulaticon, as if his taxable year for federal income tax .
purposes . was Limited to the period of his resident status. The
West Virginia taxable income for the remaining portion of the
taxable. year during which he was a nonresident shall be
determined, except for the special agcruals under Subsection 54.3
of this requlation, &ds if his taxable year for federzl income tax
purposes was limited to the period of his nonresident status.
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54.2.1  For purposes cf  the preceding Subsecticn
annual limitations with respect to .specific. items c¢f Income,
gain, loss and deduction zallcwable for federal I1ncome tax
purposes are.to be applied separately tTo the applicable federal
items attributable tc the separate periods covered by the West
Virginia reszdent and nonre51dent returns requlred. under this

regulation. ST S

54.3 Special Accruals.

54.3.1 _If an individual ..changes his status from
resident to nonresident, he must, regardless of the method of
accounting he ncrmally employs, accrue and include on his West
Virginia return for the portion of the year prior to such change,
any items of_ _income, gain, loss or_ deduction accruing prior. To
the change if not otherwise properly includible or allowable .for
West Virginia income tax purpésed for such portion of the taxable
vear or forla_ prior taxable year. Thus, in computing his West
Virginia taxable income for that period, he must include all the
items he would be reguired.tc include if_he were filing a federal
return for the same period .on the accruel basis, together with
any other accruals, such .as .deferred .gain on installment
obligations, which are not otherwlse includikle or deductible for
federal or West Virginia income tax purposes either. ior .such
period or for a prior -taxable period. e

54.3.1.1 WwWhere a taxpayer sells his business in
West Virginia at a gain, under a contract whereby the purchase
price is to ke paid in installments, and later changes his status
from reésident to nonresident, he must accrue the entire amount of
the gain remaining. unpaid from such installment obligations,
regardless of the method of ac¢ounting he normally uses in
reporting his transactions. Likewise, whére a keneficiary of an
egtate or trust changes his status during the taxzable year from
resident to _nonresident; ~he must accrue on his West Virginis
return for - the reéesident pericd. any estate or trust inccme
credited, distributable, payable cor reguired to be dlstrlbuted to
him as of the date . of his change of residence,

54.2.1.1.a . .. Gain which is. not recognized
for federal income tax purposes need not ke accrued for West
Virginia inceome tTax purposes solely because of the change of
residence. For example, 2 gain realized on the sale of the
taxpayer's principal residence, i1f..it 18 not recognized for
federal tax purposes by virtue of ' the provisions of the Internal
Revenue Code relating to acguisition of a new residence, then it
need not be accrued in the taxpaver's West Virginia return for
the periecd pricr teo his change of residence. ; L

54.3.1.2 'The amcunt of the accrued items shall be
determined, with the applicable modifications described in West

73




STATE TAX DEPARTMENT T
TITLE 110 e .
SERIES 21 B e -

Virginia Cede_§ 11-21-12 and Section 12 of these regulations, as
if such accrued items were includible or allowable for federal
income tax purposes.

54.3.1.2.a Example.-0On _ September 10,
1988, A, a cash basis calendar year taxpayer residing in West
Virginia, terminates his employment in West Virginia and moves To
Florida. Eis salary up to the tetmination amounted tec . eight
thousand dellars ($8,000). On September 1, 1889, his employer
notifies him that under his employment centract he will receive
on October 1, 1882, a bonus of one thousand dollars ($1,000),

subject to no contingencies.

on August 15, 1889, the X Corporation
declares a dividend of six hundred. dollars ($600), payvable to A
on September 20,"1989 _as a stockholder of record on August 15,
1389. — — e

on June 1, 1989, A closed title with C on a
tract of wvacant land in Pennsylvania, taking from C a purchase
money mortgage calling for annual payments on July 1 of each
yvear. By reason o©f A's federal election of the installment
method of acesunting with respect to +this <transaction, A will
realize a gain of five hundred dclla¥s ($500) each year for five
years or twenty-five hundred. dellars ($2,500).

On November 1, 198%, the XYZ Realty Company
sells A's West Virginia residence, and A realizes a taxable gain
of three thousand dollars ($3,000).

For 1989, A must file two (2) West Virginia
income tax returns: one (1) as a resident, and one (l) as a
nonresident. Onn his 198% income tax return for . the portion of
the vyear during which A was a resident, he includes in West
Virginia adjusted gross income the feollowing items:

Salary until termination. . . . . . . . . . . . . $8,000
Bonus-nonforfeitable. .. ... . . . . . . . . . . . 81,000
Dividends accrded . . . . . . . e e e . . 5 800

Gain on sale of Pennsylvania property accrued . . 52,500

Cn his 198% nonresident income tax return, A
includes in West Virginia adjusted gross income the following
item which is derived from West Virginia scurces.

Gain on sale of West Virginia residence. . . . . .53,000
The gain from the sale of the West Virginia
residence was not accruable for the portion of the year A was a

resident, for *the sale was made and the gain realized after A
became a nonresident. Because A reports the bonus payment on his

74




STATE TAX DEPARTMENT : :
TITLE 110G el il e . R _
SERIES 21 =~ oot LI ThTIITTon T i T -

West Virginia return for . the resident portion of 1983, he need
not take it into account on his nonresident return as an item of
inceome derived from West Virginia sources even though he actually
receives this item of income when he 1is a nonresident. See
Subsectioen 54.3.3 of this regulation. _

54.3.2 _If . an "individual changes his status from
nonresident to resident, he shall make the same accruals as thcse
set forth in Subsection 54.3.3 cof this regulation, except that ne
accrual is required for ltems of income, gain, less or deduction
derived from. or .confiected with West Virginia sources. The
amounts of such acc¢rued items shall be determined with the
applicable modificaticns . described. in Section 12 of. . these

regulations as if such accrued items were includible or allowable
for federal incdme tax purposes. -

54.2.3 . No. item of income, gain, loss or deduction
acerued under Subsection 54.3.of this regulation for the portion
of a taxable year prior .to a change of resident status is taken
into account in determining West Virginia adjusted gross income
of any subsequent taxable period. .

54.2.2.1 Example.-3A, a cash-basis calendar year
taxpayer residing in Kentucky, performs services in Kentucky in
March, 1989, for which he is paid ten thousand dollars ($10,000)
in September, 1989, from the employer's West Virginia office. On
Aucgust 10, 1989, A moves to West Virginia where on September 1, .
1989, he receives the ten thousand dollar (10,000) salary. For
1889, A is reguired to f£ile two (2) West Virginia returns, one
(1) as a nonresident and one (1) as a resident. No part of the
ten thousand (10,000) dollar salary is taken intc account as this
item was sourced in another state which preceded the date of the .

change of residence. ... ...

54.3.4 _ The return for the period prior to a change
from resident %o nonresident status may be filed without the
special accruals referred to herein if the taxpayer files with
the Tax Commissicner a bond cor cother security acceptable. to the
Tax Commissioner, in an amount net less than the amount cof
additional income taxX which would be payable had such bond cor
security not been filed. The additional tax, which is considered.
in determining the amcunt cf the bond or cther security which the
taxpayer will be reguired. to .furnish, is cemputed at the rates
which he would have been obligated te¢ pay if no bond or other
security had been filed, taking into account all accrued items of
income, gain, loss and deduction, and resolving against him all
matters in dispute affecting the amcunt of tax.. . -

54.4 Minimum Tax.-Where two_ (2) returns for.one (1} taxable

vear are required because of a change of resident. status, the
total of the income taxes due thereon shall not be less than
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would be due if the West Virginia taxable incomes repcortable on
the twe (2) returns were includible in one (1) return.

54.5 Prorations.-Where <two (2) returns are reguired to be
filed because of a change in resident status, the West Virginia
personal exemptions allowable under Sections 156 and 36 cf these
regulations must be prorated between the period kefore the change
of regidence. .and the pariecd after the change of residence to
reflect the _porticns of the entire taxabkle year during which the
individual was a resident and a ncnresident.

54.5.1 The proration of perscnal exemptions is based
upon the fractional periods of time both as a resident and as a
nonresident. In determining fractional perlods, a fraction of a
month amounting to half a month or more constitutes a full month,
and a fraction of a month amounting te less than half a month is
disregarded. . e e .

54.5.2 .Personal Exemption Proration For Resident
Return.-The proration c¢f. g@rsonal exemptlons cn the return for
the period of residency eguals the amount allowed per exemption
times the number of persconal exemptions to which the taxpayer is
entitled multiplied by a fraction the numerator .of which is. the
number of menths during which the taxpayer was a resident and the
dencminater of which is twelve (12). Thus, the resident
preration formula is as follows: ~ T ) N :

Amount Per Exemption X Number Of Exemptions X (Number of
Months in State/12) = Prorated Exemption Amount To. Be Claimed On
Regident Return.

54.5.3... Personal Exemption Proraticn For Nonresident
Return. —The_prorgﬁ;gpigf personal exemptions on the return for
the period of _nonresidency equzls the product of the amount
allowed &8s a _perscnal exempticn for . a West Virginia . resident
multiplied by the 7ratic the nonresident individual's West
Virginia source income durlng the perlod of nonresidency bears tTo
that nonresident individual's . federzl adjusted gross income for
the taxable year times the number of personal_ exemptions to which
the taxpaver is entitled to claim multiplied by a fraction the
numerator of which is the number . of months during which the
taxpaver was a nonresident and the denominator of which is twelve
(12). Thus, the nonresident proration formula is as follows:

' W.Va. Source Income
Amount Per EXémption X For MNonresident Period X Number of
Federal Adjusted Gross
Income
Personal Exempticns X Number of Months Oqt31de W.va. = -~
12 .
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Prorated Exemptlon Amount To Be Claimed .on Ncnresident
Return. T T T e =T s T : : o -

54.5.4 Examples. =
Example 1.-A *taxpayer moves into West Virginia on
May 1, 1989. He was a nonresident. for four (4) months and a , -
resident for -eight (8} months during tax year -198%9. This
taxpayer has four (4) perscnal exemptions and because he is
required. toc . file two (2) inccme tax returns with West Virginia .
there must be a proration cf his personal exemptions teo reflect S
the portions of the -tax vyear where he was a resident and a
nonregident. .. In ocrder to determine the amount of his perscnal .
exemption to be claimed on the resident inceme tax return, the : =
Taxpaver must multiply twe thousand dellars (52,000) (the amount C
for each persecral exempPtion) times four (4) (the number of his L
personal exemptions) times 8/1Z (the fracticnal period.. of
residence). Thereforeé,  the amount of perscnal exemption on the
resident return will be $5,333 ($2,000 X 4 X (8/12) = $5,333).

Te find .the amount o be claimed as the personal
exemption on the nonresident return, this taxpayer will multiply
two thousand dollars ($2,000) {the amount per exemption) by
25,000/100,000. (the ratic that his West Virginia scurce Iincome
for the period. ¢f nonresidence bears to his federal adjusted
gross income for the taxable year} times four (4) (the number of o
his personal exemptions) multiplied by 4/12  (the {ractional : .
peried of nonresidence). Therefore, the amount of personal -
exemption on the.  nonresident return will be §667 ($2,000 X
25,000/100,000 X 4 X (4/12) = $667).

Example 2.-The taxpayer, "a dependent child, leaves West - - o
Virginia with his. family on August 5, 198%9. _Thisg taxpaver is
entitled to one (1) West Virginia personal exemption even though
he is not permitted an exemption for federal income tax purposes
because he--is claimed by his parents on their federal return.
Since he iz required to file two (2) State returns to reflect the L
portions of the taxable year as a resident and nonresident, he
must prorate his perscnal exemption. For purposes of determining
the fractional period of time, a fraction of a month amcunting to
half a month or mmcre constitutes.a full month, and a fraction of
a month amounting to léss than a month is disregarded. Thus, the
taxpayer's fractional periocd of residence is 7/12, and his
fractional period of nonrésidence is 5/12. T¢ find the amount of . -
his perscnal exemptich Lo be claimed on the resident return, the
taxpayer multiplies fivé hundred decllars ($500) {the amount of
the dependency exemption} by 7,/12 (the fracticnal period of
residence). _Therefore, the amcunt allowable will ke $5282. {8500
®x (7/12) = 8292%. The amount o¢f perscnal exXempticon on his
nonresident return presuming West Virginia source inceome for the
nonresident pericd of three thousand dellars ($3,000) and federal

77



STATE TAX DEPARTMENT - - - o

TITLE 110 P
SERIES 21

adjusted gross incdme of nine thousand dellars ($9,000) will be
$69. (4500 X 3,000/9,000 X (5/12) = $69).

§ 110-21-55.. Declarations Of Estimated Tax. . _

55.1 Requirement Of Declaration.-Every resident and
nonresident individual whose West Virginia adjusted gross income
(other than from Wwages 61 which the proper amount of tax is
withheld under Section 71 of these regulations) can reasonably be
expected to exgeed four hundred dollars (5400) shall make and
file a West Virginia declaration of estimated tax for the taxable
yvear unless the estimated .tax otherwise due in installment
payments 1s remitted threough additicnal withholding by the
employer from the empleyee's wages .during the taxable year or
withholding satisfies at least ninety percent (290%) of the annual
personal income tax liability.

55.1.1 ©~ 1If.in addition %o income from wadges subject
to West Virginia withholding an individual also has other income,
the sum of that individual's allowable personal exemptions are to
be counted only once for purpeses cf determining the amount of
withhelding taxes and estimating the tax due on the additicnal
income. In other words, the amount of West Virginia personal
income taxes owed for the taxable year (determined before
application ¢f c¢redit for employer withholding) must be prepaid
either by emplover withholding, installment payments or a
cembination cf beth. Taxpayers &areée encocuraged to increase the
amount withheld from wages under West Virginia Code . § 11-21-71
and Section 71 of these regulations whenever practicable in order
tc insure .that the proper amocunt o©of taxes are prepaid for the
taxable year. R : : : . _ o

55.1.1.1 Whether or not a taxpayer is regquired to
file a federal decldardtion of esgtimated tax for the taxable vear
or remit installmenit paymenits of estimated federal income tax is
not relevant to determining whether or. net the tazpayer is
required to f£ile a West_ Virginia deglaration of estimated tax for
the taxable year. - S ; S .

55.1.2 Examples.-Application of Subsecticon 53.1 of
this regulation is illustrated by the following eéxamples.  The
applicabkbilility of sazfety zcnes iz not considered in any of the
examples set forth belcow. See Subsecticn 56a of  thesze
regulatlions for a discussion of safety zones. o } ]

Example 1.-X, a taxpayer making his return on the
calendar year Dbasis, is married and has two (2) deprendent
children. X i1s sole proprietor of a retail.business which is his

cnly source - f income. _ X can reasonably expect to realize
twenty-£five "thousand doliars (525,000) from the business during
1989, based on prior year's earnings. Therefore, X is required
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to make a declaration of estimated. tax, because his income can
reasonably be expected tc exceed the sum of his personal
exempticns plus four hundred deocllars ([2 000. X &] + 4CC = $8,400)
for 1989. . Lo .o _ - o

Example 2.-Y is _a cash basis taxpayer with three (3}
personal exemptions 1nclud1ng himself. Y is emplcyed and. expects
to recelve twenty-three thousand dollars " {$23,000) subject to
withholding duiing <¢alendar ~yesr 1389. Alseo,. Y expects to
receive. twelve _thousand dollars (§12,000) of inceme during the
taxable year “from the practice of a profession on his own
acceount. Y is required to file. . a West Nirginia declaraticn of
estimated tax, ~for I'Y's income = (3$12,000) net subject to
withholding exceeds four hundred dollars (3400). The sum of his

perscnal exemptions (2,000 X 3 = 5$6,000) was considered in
determining the amcunt withheld froem his wages for the 188¢
taxable vyéar, Alternatively, Y could increase the amount being .

withheld for West Virginia personal income taxes by his employer.
If the amount of estimated tax due on Y's other income is
remitted through additional withholding, Y will not be reguired
te file a _declaration of estimated tax and make gquarterly
installment payments.

‘Examgle.sf;P”;is -a taxpayer making his return on a ' i
calendar year basis. P is engaged in the practice of law as =z -
sole practitioner. -"He has West Virginia adjusted gross income of -
three thousand dollars (5$3,000) from his profession each month in o
the first (lst) quarter of 1$8%. . EHe can reasonably expect that -~ - =
his profession will continue o average three thousand dellars o
($3,0C0) for each month throughout the year, and that he will not =~
have income from any other scource during 198¢, Since P's gross :
income is not subject to withholding, he is required tc file a
declaration of estimated tax for +*that.  year,.  on or befcre
April 15, 1989. = Since P's West Virginia adjusted gross income
from soulces other than wages subject to withholding exceeds his
two thousand (2,000) dollar persoiial exempition plus four hundreéd
dellars ($400), P is reguired to file a declaration of estimated
tax for . the 1982 Tax year on or before April 15, 182, and make
quarterly installment payments. .. . .

Example 4.-5, a married faxpayer, has bkeen regularly
employed for mahy years. As of January 1, 1983, his salary was
twenty-six thousand dollars ($26,000}) per year. S alsoc owns
stccks and cother investments which he inherited when his father
died in 1987, and which pay S apprdfimately five thousand dollars
($5,000) a yezr. Because his West Virginia adjusted groszs income
not subkject to withholding taxes eXxceeds four hundred. dollars
($400), and the sum of his personal exemptions (2,000 X 2 =
$4,000) was considéred in detérmininy empldyer Withhelding taxes,
S is regquired teo file a declaration of estimated tax for calendar
vear 198% by April 15, 198%, unless the amount cf tax remitted
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with hig 1989 annual return will be ten percent (10%) or less of
his liability for the taxable year. Alternatively, 8 can avoeoid
filing a decldrationh of estimated tax by increasing the amount
being withheld .for West Virginia persenal inceme taxes by his
employer in order <To  pay the amount of estimated _tax that-
ctherwise would be due in installment payments.

Example 5.-H is a__married individual with three (3)
dependent children. H 1is employed at an annual salary of
eighteen thousand dollars ($18,0C0). His spouse, W, is employed

at an annual salary of. sixteen thousand dollars (515,C00)." Both -

salaries are. subject tc this State's withholding taxes. They
have additional income of fifteen thousand deollars (515,000) from
investiments. H and W will file 'a joint personal . income tax
return for calendar vyear 198G. Because +the amount of West
Virginia adijusted gross income from sources nct subject to
withheolding taxes 1is in excess of four hundred dollars ($40Q), a
declaraticon of estimated tax is reguired for_ the 1989 calendar
yvear. In lieu of filing the declaration ¢f estimated tax, H and
W can elect: te . increase. .the amount of West Virginia personal
income tazxes withheld from thelir wages by their emplcyees so that
the required amount of tax is prepaid.

Example 6.-Presuming the same facts as in Example 5 .

above except that on July 20, 1989, W is.the grand prize winner
in a contest sponsored by a natiocnal magazine. The prize 1s an
initial payment of five thousand dellars (85,000) plus a payment
of one thousand deollarg ($1,000) per month for the rest of W's
life., "An amended declaration of estimated tax must be filed by W
or ‘a Jjoint amended déclaration by H and W on or before

September 15, 1989. .

55.1.37 . Exemption ©f Spouse.-For the purpdose of
determining whether a declaration of e8timated tax 1s reguired
under Subsection B55.1 . of this regulation, =a married taxpayer
filing a ‘separate  declaration may nct take intc acccunt the
exemptlon of.his spouse, 1f his spouse has, co¢or i1s vreascnably
expected to._have, West Virginia adjusted gross income, or is
reasonably expected Lo be the dependent of .another taxpayer for
the taxable year

55.1.4. Income Of Child.-In estimating the amount of
West Virginia _adjusted gross . income for the taxable year, a
parent should not include the income of his or her minor child.
Such income is nct includible in the gress ingcome of the parent.

55.1.5 Partnerships And 8§ Ceorpeoraticns.-Neither a
partnership ner an S Corporation is subject to tax under the West
Virginia Personal Inceomé Tax Act. ~Fartners and 8 Corperation
shareholders  in  their individual . capacities must file
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declarations of estimated income tax for their estimated inccome
from the partnership or S Corporation.

55,1.6 . Estates And Trusts.-An estate or  trust is
generally taxed as an individual but is not“reguired to file a
declaration of éstimated +fax, ~or renit estimated tax in
installment payments during the taxable year. Beneficiaries cf.
estates and trusts must file declarations of estimated tax in
their individual . capacities and must take into consideration
their estimated distributive shares of income from esgtatés and
trusts. . . - T - - :

55.1.7 Ceath Qf  Taxpayer.-No declaration .. of
estimated income tax is required to be. filed for a. decedent
subsequent to the date of his or her .death.. A short year tax
return may however need to be filed._and additions to tax may be
due for any failure of  the decedent to: (1) timely file a
declaration of estimated tax regquired under West Virginia Code
§ 11-21-55.and Section 55 of these regulations; (2) timely pay
any installment of "estimated tax reguired under West Virginia
Code § 11-21-56 and Section 56 of these regulations; or (3)
properly estimate his or her income tax. See Subsection 55.3.4.2
of this regulation regarding the making of an amended declaraticn
by a surviving spouse where a joint declaration had been made
prior to the death of the decedent. - :

55.1.8 . Fiscal Year Taxpavers.-The provisions of this
regulation are egually applicable to fiscal year taxpayers. See
Subgsection 5E5.10.0f this regulaticn.

55.1.9  Declaration For Taxable _Year Of 52-33.

Weeks.-No declaration may be made for a period of more than
twelve (12) menths. For purposes cof_this Subpsection, .a taxable

year of fifty-two (52) or fifty-three (33} weeks, in the case of

a taxpaver who computes hisg or her taxable inceme for federal
income tax purposes in accordance with the election permitted by
26 U.S.C. § 441(f) shall be deemed a periocd of .twelve (12)
months. A separate declaration for a fracticnal part cf a year
is required where the taxpayer has a short taxable vear for
federal income tax purposes. S - R

55.1.10 _ When Preceding Yeax Was A Loss Year.-If an
individual has zero (0Q) or negative West Virginia taxable income
for the preceding year, a declaration of estimated tax is not
required to be filed for the current taxable year until such time
as the individual can reasonably estimate that his or her West
Virginia adjusted .gross_income for the current tax vear will
exceed. the amount cf his or her allowable exempticn(s) plus four
hundred dollars (&400) unless the zero (0) or negative West
Virginia taxalkle income 1in the preceding taxable year was due to:
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(1) the carry forward of a loss from a preceding
taxable year unless the loss will also be carried forward to the
current taxable vear with like effect; or

(2) wunusual events or ~ occurrences not reasonably
expected to affect the current taxable year with like effect.

55.1.10.1 Notwithstanding the provisions of
Subszection 55.1.10 above, a declaration of estimated tax is not
required _for the current year 1f the amount remitted or that
should be remitted with the annual return for that vear is ten
percent {(10%} or less of the tax liability for the taxable year
(determined before application of any credits) for .employer

withholding taxes and installment payments of estimated tax.

55.1.11 Contents Of Declaration.

55.1.11.1 The declaration of estlmated tax by an
irdividual shall ke made on Form 140-ES.

55.1.11.1.a . For the purpose of making the
declaration, the amount of West Virginia adjusted gross income
which the taxpayer can reascnably be expected to receive or
accrue, depending upon the method of accounting upon which his or
her taxable . income is computed, .and the sum of the estimated
allowzble deductions and. credits to be taken into account in
computing the amount of estimated income tax shall pbe determined
upon the basis of the facts and circumstances existing at the

time prescrlbed for the filing of the declaration along with
those reasonably to be anticipated for the taxable year.

55.1.11.1.b Where the taxpaver is employed
at the date prescribed for filing his or her declaration at a
given wage or salary, it should, in the absence of circumstances
indicating the contrary, be presumed by him or her for purposes
of the declaration that such empleyment will continue to the end
of the taxable year at the wage or. salary recelved by him or her
as of such date. Tz

55.1.11.1.¢ In the case of income otherx
than wages and salary, it is the responsibility cf the taxXpayer.
to  estimate correctly or _comply with provisions of these
regulaticns allowing for the timely filing of an annual return to
be accepted as a declaration c¢f éstimated tax where such other
income is expected to be paid with regularity.

55.1.11.1.d In the <c¢ase of a taxpaver
engaged in a trade, business cr profession, he cor ghe shall make
an estimate of gross income, deductions and credits in the light
cof the best available 1nformatlon affectlng the trade, business
or professiocon. o -
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55.1.11.1.e ~ In determining whether or when
the filing of a declaration of estimated tax is reguired by law
and these regulations, and in determining the amount of estimated
tax, the burden is on the taxpayer to show he or she complied
with the law and these regulations. I£f, upon filing cof the
annual zreturn, more  than ten percent (10%) of the taxpayer's
ligbility 1s remitted or should have been remitted with the
return it will ©be presumed that there was noncompliance.
Similarly, a taxpaver's total West Virginia persconal income tax
liability for the taxable year, as shown on his or her annual
return for that year, will be divided by five (5) to determine
whether tax was timely remitted in "egual” installment payments
in compliance with the law and these regulaticns.

55.1.11.2 Use Of Prescribed Form.-CTopies of Form
140-ES will, so far as possible, be furnished to the taxpayer by
the Tax Commissioner. A taxpayer will not be excused from making
a declaration, however, by the fact. that. no form has been
furnished to him or her. Taxpayers not suprplied with the proper
form should make application therefor to the Tax Department in
ample time to have. their declarations prepared, verified, and
filed with the Tax Commissioner on cr before the date prescribed
for filing the declaration. If the prescribed. form 1is not
available, & statement disclosing the amount estimated as the
tax,_the estimated credits, and the estimated tax after deducting
such credits should. _be filed _as a tentative declaration within
the prescribed time, accompanied by the payment of the required
installment. Such tentative declaration should be supplemented,
without Unnecessary deiay,_by a declaration made on the proper
form = me— L = R - - - - . . - .

55.2 Def1n1u10n OCf. Estimated Tax.-The . term_"estlmated tax"
means the amount which an individual estimates to be his income
tax under the provisiohs of the West Virginia Personal Income Tax
Act and these regulations for the tagable year, less the amount
such individual estimates to be the sum of any c¢Pedits allowable
against the tax.

55.3 Jeoint Declaration Of Husband And Wife.

55.3.1 _.. In General.-2 husband and wife may make a
Joint declaration of estimated .income tax as if they are one (1)
taxpayer, even though they are not living together, except as
provided below. A jeoint declaration may be made even though one
(1) spouse is expected to have 1o income during the taxable year.
If 2 husbhand and wife make a Joint declaratien, their liapbility
with respect to the estimated tax shall be joint and several.

55.3.2 . Exceptions.-A jeoint declaration of estimated
income tax may not be made if the husband and wife are separated
under a decree of divorce or of separate maintenance, or if they
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have different taxable vyears. . Alsc, a Jjoint declaration of
estimated tax_may not be filed if 'the _husband and wife do not
have the same resident status unless both elect to .determine
their Jjoint West Virginia taxable income as if both were
residents. '

B5.3.3. 2pplicaticon To Separate Returns.-The fact
that & joiht declaration of estimated income tax is made by a
husband and wife will  not preclude them from electing to

determine their West Virginia income taxes on separate annual.

returns. In the case where a joint declaration is made but a
joint -annual._ return is not made for the same taxable year, the
installment payments of eztimated tax for such year may be
treated as payments on acccunt of the tax llablllty of either the
husband and wife for the taxable .year or may be divided between
them in such manner as they may agree. One spouse may claim the
full amount of estimated tax paid during the year. Where husband
and wife file separate returns, the spcuse claiming the estimated
tax paid, or each spouse 1if each c¢laims a portion of the
estimated tax paid, must make a notaticen on his or her West
Virginia Personal Income Tax Return _ to the effect that the
estimated tax paid.was by a joint declaraticn.

55.3.3.1 In the event that a husband and wife
file separate Yreturns and fail to. agree to. a division of any

estimated tax payments, such payments shall be allowed between
them 4in accerdance with the folleowing rule. . The portien of
estimated tax payments to be allocated te a spouse shall be that
portion of the aggregate of all such payments as the amount of
tax imposed under the West Virginia Personal Income Tax Act shown
on the separate return of the taxpayer bears to the sum of the
taxes imposed under the West Virginia FPersonal Income Tax ActT

shown on the separate returns of both the taxpayer and his or her

spouse.

55.3.3.2 Example.-Assume that for calendar year
1689 H and his spcuse, W, make a joint return of estimated tax
and pursuant thereto, pay a total of nine hundred dollars (£$900)
of estimated tax. H and W subsequently file separate returns for
1989 showing tax imposed under the West Virginia Personal Income
Tax Act in the amount of five hundred forty-eight dollars ($548)
and four hundred fifty dollars ($450) respectively. H and W fail
to agree to_a division gf the estimated tax paid. The amount of
the aggregate estlmated tax payments allocated to H is computed
as follows: o

(1) Amount of tax imposed as shown on H's return. . . . . . .5548
(2) Total taxes imposed as shown on W's return. . . . . . . £450

(3) Total taxes imposed.as shown on both H's and W's returns $998
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(4) Fropertion of taxes. on H's return to the total amocunt of
taxes shown o¢on both returns.
(8548 +:898) . . . . . . . . . . . .54.80%.

(5) Amount of estimated tax payments allocated te H . .. .. 8494.10

ARccordingly, H's return would show remalning tax
liability in the amount of §53.80. (5548. taxes shown less than
$4354,10 estimated tax allocated.)

E5.3.4 __Death Of Spocuse. . . .. ..

55.3.4.1 A joint declaration may not be made
after the death of either a husband or wife. However, 1f .1t is
reasonable for..a surviving spouse to assume that there will . .be
filed a jeint return for himgélf and the decedsed spouse for his
+axable vyear and the last taxable year which includes the periocd
comprising such last taxable year of his spouse, he may estimate.
the amount of tax imposed on his and his spouse's taxable. income
on an aggregate _basis and compute his estimated tax in the same
manner as though . a joint declaration had been filed.

55.3.4.2 If a joint declaration 1s made by a
husband and wife . and thereafter . one spouse dies, no further
payments of estimated tax on account cf the joint declaration are
required from the estate.of the decedent. The surviving spouse,
however, shall be liable for _the payment of .any subseguent
installments of . the joint estimated +tax unless an amended
declaration setting forth the separate estimated tax Zfor the
taxable vyear is made by the surviving spouse. . Such separate
estimated tax shall be paid at the times and in the amounts
determined under .the rules prescribed in Section 56 of these
regulaticns., - R o SR

55.3.4.2.a " For the purposes of making the
amendad declaration by the surviving spouse, and for the
allocation of .payments made puistuant td a Foint declaration
between the surviving spouse and the legal representative of the
decedent in the event a joint return is not filed, the payments
made pursuant to the jecint declaration may ke divided between the
decedent and the surviving spouse in such proportion as the
surviving spouse and the legal representative of the decedent may
agree. . . el

: 55.3.4.2.a.1 In the avent the
surviving spouse and the legal representative of the decedent
fail to agree to a.diwvision, such payments shall be allocated in
accordance with the following rule. The porticn of such payments
to be allecated to the surviving spouse shall be that portion of
the aggregate amount of such payments as the amount of tax
imposed under the West Virginia Perscnal Income Tax Act shown on
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the separate. return of the surviving spouse bears to the sum of
the taxes. imposaed by said Act shown on the separate returns of
the surviving spouse and of the decedent; and the balance of such
payments shall be allocated to the decedent. This rule may bke
illustrated by analogizing the surviving spouse described in this
rule to H in. the example contained in Subsection 55.3.1.1 of this

regulation and the decedent in this rule to W in that example.

55.3.5-. .- -Signing ©f Jeint Declaration.-A joint
declaration of & husband and wife (if not made by an agent of ore
(1} cor "both spouses) shall be signed by both spouses. The

provisions of . Subsecticn  55.11 of this regulation, relating to
returns made by agents shall apply where one (1) spouse signs a
declaration as agent for the other or where a third (3rd) party
signs a declaration as agent for both spouses. ‘

55.4.1 . In General.-A declaration of estimated income

rax of an individual, other than a farmer, shall be filéd on or. -

before April fifteenth (15th) of the taxable year, except that if
the reguirements of Subsecticn 55.1 of these regulations are met:

{1y After April £first (1st) and before June second
{2nd) of. the taxable year, —the declaration shall be filed on or
before June fifteenth (15th) or - o . -

(2) After June first (1lst) and before September second
(2nd) of the taxable.year, the declaration shall be filed on or
before September fifteenth (15th), or : B )

(3} After September first (lst) of the taxable year,
the declaration shall be filed on or before January fifteenth
(15th) of the succeeding year.

55.4.2 = Exceptions.-A dec¢laration of estimated tax
need not be_ filed for the taxable year if: .. ) B )

(1) At least ninety percent (30¥%) of the annual tax
lizbility is satisfied by withholding; or

(2} The amount of taxes due for the taxable .year that
will be remitted (or should be remitted) with the annual return
is ten percent {10%) or less... . _ _

55.4.3 Optional Rule For Farmers.-See Subsection
55.5 of this regulatiocn, ' ‘

55.4.4 . Fiscal Year Taxpavers.-An individual's tax
year for purposes of this tax shall be the same as his or her
taxable vyear for federal 1income tax purposes. Fiscal vyear
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taxpayers, except farmers, shall file declarations cf estimated
tax in accordance with Subsection 55.9 cof this regulation.

55.5 Declarations Cf Estimated Tax By Farmers.

55.5.1 " In General.-In the case cf an individual on a
calendar vyear bkasis, if that individual  expects to derive at
least two-thirds (2/3) of his or her estimated West Virginia
adjusted gress. income from _ farming, he or .she may file a
declaration of estimated .income tax at any time on or before
January fifteenth (15th) ¢f the succeeding year in lieu of the
time for ~filing set  forth .in Subsection B55.4 of these
regulaticons. T Ll : o : o

55.5.1.1 L "Farming" Defined.-Inceme is
attributabkle_to farming. 1f it is obtained from cultivation of the
soil, the @ raising cr harvestlng of . any agricultural or
herticultural commodities, the raising, ete., of. livestceck, bees,
poultry, farbearing animals, or wildlife. In other words, the
requisite percentage ¢f West Virginia adjusted gross income must
be derived from the cperatiocn of a stock, dairy, poultry, fruilt
or truck farm. If an individual receives for the use of his or-
her land income in the form of a share. of the crops produced ..
thereon, such income ig from farming. -~

55.5.2 Figcal Year.-In the case of an individual on
a fiscal year basis, i1f that individual —expects to derive at
least _two-thirds {2/3) o©f his or her estimated West Virginia
adjusted gross income from “farming,” he or she may file a
declaraticn of estimated. inceme tax at any time on or before the
fifteenth (15th) day ©f the first (lst) menth of the succeeding
year. e R

55.5.3 Jofirt Return.-If | “joint ~declaration of
estimated tax will be filed by =2 husband and wife, at least
two-thirds (2/3) of +their -combined estimated West Virginia
adjusted gross inc¢ome must be from farming Dbefore that
declaraticn mayv be filed .under Subsections 55.5.1 and 55.5.2.
Otherwise, the. rules of Subsection 55.4 of this regulation shall
control. . - L oLl L L el el el e

E5.6 Automatic Extension Of Time For Filing Declarations Of
Estimated Tax. e )

‘ 55.6.1 . In. General.-If an individual determines that
the amount of tax to be remitted with his or her annual return
for the taxable year will be ten percent (10%) or less of the
amount of tax shown (or that should have been shown) tc be due on
the annual return for .the taxable vyear, determined Dbefore
application of credits for._ employer withholding taxes and
installment payments of estimated tax, whichever is greater, he
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or she is only required tec file an annual. return for the taxable
vear and pay the amount of tax shown thereon *to ke due, on or
before April fifteenth (15th) of the succeeding tax year. For
this purpcse, all eligible. taxpayers are granted an automatic
extensicn ¢of time from the date when the declaration of estimated
tax and installmenit pavments would ‘otherwise be lLawfully due
until 2april fifteenth (15th) of the next tax year.

55.6.1.1 A husband. and wife who file a joint
declaration of estimated tax or a joint annual return are treated
as cne (1) individual for purposes of Subsecticn 55.6.1.

55.6.1.2 An individual with estimated <tax in
excess of forty dollars ($40) would in the absence of Subsection
55.6.1 be reEguired to file his or her declaration of estimated
tax as provided in Subsection 55.4 of this regulation.

55.6.1.3. An individual with estimated tax of
ferty dollars ($40) or less would in the absence of Subsection
55.6.1 be reguired to file his or her declaration of estimated
tar on or befeore January fifteenth (15th) of the succeeding tax
year. - T LT Tt T T T = T Tt e

55.6.2 T Additicons To Tax.

55.6.2.1 . If the amount remitted with the annual
return is ten percent (10%) or less of the tax lisbility for the
taxable .year, o¢r if one o¢f <the safety zones applies (See
Subsection 56a), no additiecns to tax under West Virginia Code
§ 11-10-18a will begin to accrue on the amount due until April
sixteenth (16th) of the succeeding tax vear (sixteenth (16th) day
of the fourth (4th) month of the succeeding tax year if filing on
a fiscal vear basis). - T

55.6.2.2 Tf the amount remitted with the annual
return exceeds ten percent (10%) cf the tax lisbility and 1If none
of. the safety zones discussed under &Section 56a of these
regulations is applicable, additions to tax shall be imposed and
shall be c¢alculated from the date when the declaration of
estimated tax and the first Installment payment should have been
remitted. _ Additions to. tax sghall_similarly be applied to any
subsequent installment payments that should have béen remitted,
calculated from the date such installments should .have been paid.
See Sectiens 58 and 56a __of these regulations for matters

pertaining to additions to tax and application of Safety zones.

55.7 Amendment Of Declaration. .

55.7.1 . In~ General.-In making a declaraticon of
estimated income tax, the taxpayer 1is reguired teo take into,
account the .then  existing facts and circumstances as well as
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those reasonably to be. anticipated relating -tc prospective West
Virginia adjusted gross inhéom&, allowable deductions for perscnal _
exemptions and estimated credits for the taxable year. Amended
or revised declarations may be made in any case in which the
taxpaver estimates that his or her West Virginia adjusted gross )
income, deductions for: persecnal exempticns or credits will differ o
from <the Wegt. Virginisz adjusted. gross 1income, deductiens feor o
personal eXemptions, or credits reflected .in the  previous
declaration. OCnly one amended declaration, however, may be filed
during the interwval between installment dates and nc further
amendment may be made until a succeeding installment date. An
amended daclaration may be filed jeointly by husband and wife even
though separate declarations have previously been filed.

55.7.2 Payments.-Subseguent, installment payments
shall be properticnally increased or decreased. based on the
amended declaraticon. No refund will . be issued due to the filing
of an amehded declaraticon.  Consideration will be given to a
refund only in comnnectiecn with a completed annual return filed by
a taxnpayer _-for . the taxable year covered by his . or _her
declaration, and/cr amended’ déclaration.

55.7.3 Time For . Filing Amended . Declaration.-An
amended declaration o¢f estimated inccocwme tarx may be filed on or
after an installment date prescribed for the ‘taxable year.
However, no- dmMéndéd dedlaration may be filed until after the
original declaration has been filed and cnly one (1) amended
declaration may be filed during any interval between installment
due dates. . . . o -

55.7.4 Forms.-An amended declaration shall be made :
on Form 14C-ES clearly marked "AMENDED". If the proper form I1s . C
net available, the procedure outlined in Subsection 55.1 of this
recqulation must be followed.

55.8 Return As Declaration Or Amendment,

55.8.1 In General.-If +the annual return of the
taxpaver is filed as heréinafter provided,’ the annual return may
be treated .as the declaration or amended declaration of estimated
tax, . . e - — S

55:8.2 Time For Filing Refurn.

55.8.2.1 Return As = Declaration; February
Fifteenth (15th).-If the taxpayer files his cor her return for the
calendar vear ‘on or before February fifteenth (15th) of the
succeeding calendar year (or if the taxpayer is on a fiscal year
basis, the fifteégnth (15th) day of the second (2nd) menth of the
next succeeding fiscal year) adnd pays therewith the full amcunt

of the tax shown to be due on the return, then such return shall

89




STATE TAX DEPARTMENT . -

TITLE 110 s B
SERIES 21 . oLl DT

be cconsidered as the taxpayer's declaraticn if the declaration is
net required . fto..be filed .during the taxables year, Dbut is
otherwise reéguired te be filed on or bkefore January fifteenth
(15th) of the. succeeding year (or in the case of a fiscal year,
the fifteenth (15th) day of the first (1lst) month of the
succeeding fiscal yeary. ~ ~—~ = 777 R '

55.8.2.2 Return As Amendment Of Declaration;
January Fifteenth (15%th).-If the taxpayer files his or her return
for the calendar year on or before Janhuary fifteenth (15th) of
the succeeding calendar year {or if on a £fiscal year basis, the
fifteenth (15th) day of the first (lst) month of the succeeding
fiscal vear), and pays therewith the full amocunt of the tax shown
to be due on the return, then if a declaration was filed during
the taxable. year, such. return shall be considered as the
amendment o©of the declaration if the %tax shown on the return is
greater than the estimated income tax shown in the declaration.

55.8.2.3 Examples.

Example 1.-An _individual . _taxpayer on the
calendar year bkasis who, subsequent to September 1, 198%, first
meets the requirements of Subsection 55.1 of this regulation for
filing a dedlaration for "198%, may satisfy such requirements by
filing his or her return for 1989 cn or before February 15, 1930,
and paying in. full at the time '¢f such f£filing the <%ax shown
thereon Lo .be payable. : o

Example 2.-Similarly, if a taxpayer files_on
or before September 15, 1989, a timely declaration for such year
and on or befcre January 15, 1990, files a 1989 return on which
the tax shown is more than the estimated income tax shown on such
declaration, and pays at the time of such filing the tax shown by
the return tc be pavable, such return shall be treated.as the
amended declaratiom permitted +to Dbe Filed omn or .. before
January 15, 1990. S ’

Example 3.-A taxpayer _ discovers .on
January 10, 1929C, _that he underpald his estimated tax for the
calendar vyéar 1989, _He may in lieu of filing the amended
declaration on “January 15, 1990, file his annual return on
January fifteenth (15th), and pay in full the amount computed
thereon as payable. By so0 doing he will aveid the additions to
tax with respect to +the installment payment that was due
January 15, 1990. The pericds cof . underpayment of the

instaliments due April 15, 1989, June 15, 1989, and September 15,
1889, will also terminate cn January 15, 1990C.

£5.8.3 Additions Tc Tax.
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55.8.3.1 Compliance with the provisions of
Subszaction 55.8 will enable a tTaxpayer to avold paying additions
to tax with respect to an underpayment of the installment not
required to be paid until January fifteenth (13th) of the
succeeding calendar vear. - '

£E5.8.3.2 With respect to an underpayment of any
earlier installment, compliance with Subsection 55.8 will not
relieve the taxpaver from additions to tax imposed under Article
10, Chapter .ll,. of the_ _West Virginia Code. . However, the period
of the underpayment with respect to an earlier installment will
cerminate on January fifteenth (15th) of the succeeding calendar
VAT . - - - e

55.9 Fiscal Year Taxpavyers.-In the case of individuals on a
fiscal year Dbasis, other than thoge referred to in Subsections
55.5 and 55.6._0f this regulation, the declaration must ba filed
on or before the fifteenth . (15th} day of the fourth (4th) month
of the taxable year. .. The provisions of this Section and of
Section 56 of .these regulaticns gshall apply to a taxable year
other than a calendar vear .by the substitution o¢f the
corresponding fiscal “year months for the calendar year months
raferred to.. in this Section 55. See Section 6 relating to
accounting periods and tax years. ot : - T

55.10 °  Short Taxable Pericds.

55.10.1 . In General.-If a taxpayer is required to make
a declaration of estﬂmated income tax pursuant teo Subsection 55.1
cf this regulation, and a short taxable year is involved, a
separate declaration _for such fractional part c¢f the .year is
required, except as hereinafter provided.. .. R o -

55.10.2 _ Income And Income Tax Placed On Annual
Basis.-In order to determine whether a declaration. of estimated

tax needs to be filed for a short faxable .year, West Virginia
adjusted gross I1ncome and the taxes imposed under the West
Virginia Ferscnal Inceme ™ Tax Act shall ke placed on an annual
basis in the manner prescrlbed in 26 U.S.C. § 443{b){1).

55.10.2.1 Example.~-A _taxpaver changes from a
calendar vyealr te a fiscal year ba51s beginning July flrst (1st).
The taxpayer will have a_short taxable vyear beginning January
first {lst), and ending June thirtieth (30th). The anticipated
West Virginia adjusted gross income (excluding wages on which tax
is withheld) foFf such short taxable year is three thousand
dollars ($3,00C). His West Virginia adjusted g¢gross income for
the purpose of determining whether a declaraticn is required is
six thousand dellars ($6,000), which is the amount obtained by
placing the anticipated income of three thousand dellars ($3,000)
upon an annual basis ($3,000 multiplied by 12 and divided by 6).
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55.10.3 Four (4) Mopnths Or TLess.-No declaration is
required if the short taxable year is a period of less than four
(4) months or one (1) of the safety zones set forth under Section

56a of these regulations is applicable.

55.10.4 Time For Filing.

55.10.4.1 In_ General.-In the case of a short
tagable year, the declaration shall be filed by individuals
(cther than those referred to in Subsecticn 55.5 and 55.6 of this
regulation) on or before the fifteenth (15th) day of the fourth
(4th) month of such taxable year. 1f the requirements prescribed
in Subsection B55.1 of this regulation are originally met after
the fir¥st (1lst) day of the fourth (4th) month b»ut before the
second_ {(2Znd) day of the sixth (6th) month, the declaration must
be filed on or before the fifteenth (15th) day of the sixth (6th)
month. 1If the reguirements of Subsection 55.1 are originally met
after the first (lst) day of the sixth (6th) month but before the
second (2nd) day of the ninth (9th) month, the declaraticon must
be filad &n or before the fifteenth (15th) day of the ninth (Sth)

month.

55.10.4.2 Short Year Of More Than Six But Less
Than Nine (9) Months.-If, however, the periocd for which “*the
declaration is filed is at least six (6) months but less than
nine (%) months and the reguirements of Subsection 55.1 of this
ragulation are not_met until after the first {(1st) day of the
fourth (4th) month, the declaration may ke filed.on or before the
fifteenth (15th) day of the succeeding taxable year.

55.10.4.3 Short Year Of More Than Nine (9)
Months.-I1%, however, the periocd for which the declaration 1is

filed is for nine (39) months or more and such reguirements are
not met until after the first (lst) day of the sixth (86th) month,
the declaration_may be filed con or befcre the fifteenth (15th)
day of the stczeasding taxable year.

55.11 _Declaration Made By_Agent For Individual Under
Digability. o ST o

55.11.1 In General.-The declaration of estimated. tax
for an individual who is unabie to.make a declaration by reason
of minority, disease, injury, or other disability may be made and
filed by his _or her guardian, committee, fiduciary or other
person charged with care of the individual or his property (other
than a receiver in possession of only a part of the individual's
property), or by his or her duly authorized .agent in accordance

with Subsection 55.11.Z below. _ _ _

55.11.2 . _Brocedure. .
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55.11.2.1 General.-Whenever a declaration is made
by a duly authorized agent, it must be accompanied by a power of
attorney (or copy thereof) authcrizing the agent to represent his : -
or her principal in making, executing, or filing the declaration.
A copy o©f "the Federal TForm used for the same purpose, when
properly completed, is sufficient,’ and in the case of a ccurt
appointed agent a copy of the court order of appozntmenu is
sufficient. = - T T o

55.11.2.2 Disabled . Spouse.;Where one _spouse is
physically unable by reason of disease or injury to sign a joint
declaration, the other spouse may, with the oral consent of the
one who is incapacitated, sign the incapacitated spouse’'s name in
the proper place in the declaration fecllewed by the words
"BY. oo Husband (or. Wife)," and by the signature of the
signing spouse 'in his or her own right, provided that a dated
gtatement signed by the spcuse who 1s signing the declaration is
attached to and made a part cf the declaration previding the
following information: the name of the declaration being filed,
the taxable year to which the declaration applies, the reason for
the inability of the incapacitated spouse te sign the declaration
and a statement verifying that the spouse who isg incapacitated
consented to the signing of the declaration.

55.11.2.3 Liability ©Of Taxpaver And Agent.-The
taxpayer and his or her agent, if any, are responsible for the
declaration as filed and "inch¥ I1iability for any penaltles fer . -
false, ¢ér fraudulent declaritions. ’

5E.11.2.3.a "Agent" Defined.-For purposes
cf this regulation, the term "agent"” includes guardian,
committee, fiduclary or other person charged with the care of the
1nd1v1dual under a dlsablllty, and a duly authorized agent of the
taxpayer. S - L : .

§ 110-21-56. Payments Of Estimated Tax.

56.1 General.-The ameount of estimated income tax due as
shown on a declaration of estimated. income tax may be paid in
installments or, at the election of the taxpayer, may be paid in
full at the "tifie of filing the declaratich. I1f "the estimated
inceme tax is paid in 1nstallments the first (ist) payment must
accompany the declaraticéd, _- ' T

56.1.1 " T"Installment Dates.-In _ the case of a
declaration of estimated income tax for a calendar year, “the
initial payment date and the subsaquent payment dates are set
forth in the felleowing table: ; )

Date Of Filing Declaration . Dates Of Installment Pavments
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(1) On or before April .15th. . .. .In four (4) egqual installments
- one (1) at time of filing
declaration (on or kefore
April 13), ocné (1) on or before
Junea 15, one (1) con or before

September 15, and cne (1) on or

before_January 15 cf the ..
succeeding taxable year.

(2) After April 15 and befcre i e

June 15, 1if not reguired

to. be. flled on or before =

April 15 L 07 . LTl T . In three (3) equal ‘installments
- cne (1) at time of filing
declaraticen (cn cr before
June 15), one (1) on or . before
September 15, and one (1) on or
before January 15 of the
succeeding taxable year.

(3) After June 15 and before
September 16, I1If not..
reguired to be filed on orr
before June 15 Q¥ - wm e 2. In two (2) equal installments

cne (1) at time of £lllng’
declaratien {(on or before.
September 15), and the other
succeeding on or before
January 15 of the succeeding
taxable year.

(4) After September 15, if not
regquired fto_.be filed on or . __ . S
before September 15. . . . . .In full at time of filing
declaraticn.

56.1.1.1 Filirg After The FPrescribed Time.-If a

declaration is filed =after the time prescribed in Section 55 of

these regulations, or after .the expiration of_ any extension of

time, items (2), (3) and (4) of_ the table set forth under.

Subsection 56.1.1 shall not apply, and there shall be paid at the
time of flllng the declaratlon cf estimated tax all installments
of the estimated tax which would have been payable on or before
such date of flllng if the declaration had been filed onr _or
before its due date, determined witheut regard to any extens;on

of time. The remaining installments shall be paid at the time .

and in the amounts in  which they would have been pavable if the
declaration had been filed when originally due. . ,

56.1.1.1.a Example.-A taxpayer who was
required to . file. a declaration of estimated income tax on or
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before April 15, 1989, files " his declarationn £36r 1989 on
September 15, . 18S8S.. ~ Under this example, at the time c¢f filing
his declaration, this taxpaver was delinguent. in the payment of
twe (2) installments &f his estimated income tax for the taxable
vear of 1989 and therefore three-fourths (3/4) of the estimated
tax shown on his declaration must be paid.

56.2 Estimated Income Tax Payments By Farmers.-Special
provisions are made with respect to the filing of: the declaration
and the pavments of the tax by an individual whose estimated West
Virginia adjustsd grosg ilncoma for” the fa¥able year 1is at least
two-thirxds (2/3) from farming as defined under Subsection
£E5.5.1.2 cof- these regulations. The declaraticn c¢f such an
individual may be f£iled on or kefore January fifteenth (15th) of
the succeeding taxable year, in lieu c¢f the time prescribed for
taxpayers generally. Where . such an individual makes a
declaratien of estimated inceme tax after September fifteenth
(15th) of the taxable year, the estimated inccme tax shall be
paid in full at the time of the filing cf the declaration as
provided under West Virginia Code § 11-21-556(b).

56.3 Amendments 0Of . Declaration.-If any _amendment of a
declaraticon "is filed, the remaining installments, if any, shall
be ratably increased or decreased .(as the case may be) to refliect
any increase cor decrease .in the estimated tax by reason o0f such
amendment, and if any amendment is made after September fifteenth
(15th) cof the taxable year, any increase in the estimated tax by
reason thereof shall be pald in full at the tlme of maklng such
amendment. .. S L I

56.4 Short Taxable Years.-In the c<ase of a_ short taxable
vear of an individual for whom a declaration is requlred to be
filed, the_  estimated income tax may Dbe paid.. in equal
installments, oné (1) at the time of filing the declaration, one
(1) on the fifteenth (15th) day of the sixth (6th) month of the
tazrakle year and another on the fifteenth (15th) day of the ninth
(9th) month of such year (unless the short taxable vear. clesed
prior to _such sixth (&th) cr ninth (2th) month, in which case the
respective. installment will be eliminated) and ocne (1) on the
fifteenth (15th) day of. the first (lst) month of the succeeding
taxable year. Feoer exanple, 1if the short taxable year 1s the
pericd of ten (10) months from January 1, 198% to Octcber 31,
1989 and the declaraticn is recuired to: be filed on or before

April 15, ——the estimated income tax is pavable in four (4)
egual installmentsi cne (1) on the date of _filing the
declaration, and one (1) each con June 15, September 15 and
November 15, 1989. 1If, in such case, the declaraticon is required

to be filed after April 15 but on or before June 15, the fTax will
be payable in three (3) egqual installments, one (1) on the date
of filing the declaration, and one (1) each on September 15 and
November 15, 198%. ! !
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56.5 Fiscal Year.-In the case of individuals on a fiscal
vear basis, other than those reaferred to in Bubsections 55.4 and
55.5 of. these regulations, the declaration must ke filed on or
before the fifteenth (15th) day of the fourth (4th) menth of the
taxable vear. The. provisions of this Section and of Section 55
of these regulaticns shall. apply to =a taxable year other than a
calendar year by the substitution  of the corresponding fiscal
yvear months for “the calendar year months referred to .in this
Section. o T T - o - = - e - B .

56.6 Installments Paid In Advance.-An .individual may elect
tc pay any instaliment of his estimated tax prior to the date
prescribed £or its payment. =~ T T S : L

56.7 Death Of Taxpayeér.-In the case of a decedent, payments
of estimated income tax are not reguired supsequent to the date.
of the “decedent's death. However, see Subsection 55:3.4.2 of.
these  regulations _relating ~to the ‘making ~of ~an amended
declaraticn by a surviving 3pdusé if a joint declaratiocn had been
made prior to.the death of the decedent. - ST :

56.8 Application Of Instaliment Payments.-The payment of any

installment of estimated in
on account of the income tax for the taxable year for which the
declaration is made. . The aggregate amount of the payments of.
estimated income tax should be entered upon the income tax return
for such takable vear as payments to be applied against the tax

chown on such return. = See wWest Virginia Code § 11-310-5L
pertaining_fto installment payments.

56.9 Overpayment Of Installments.-In the casg of. tax payable
in installments, if Cha tampayer has paid,” as an installment of
the tax, . more.than the amount determined tc be the ceorrect amount
of stfh installment, the overpayment shall be credited against
the unpaid installments, if any for the taxable year.  If the
amount already paid, whether or not on the basis of installments,
excaeds the amount determined. tec be the correct ameunt of the tax
due for  the taxable vear, the overpayment shall be credited or
refunded . as provided under West Virginia Code.§ 11-10-14. See
West Virginia Cede § 11-10-3m.

5£.10 CriminalTAq@ﬁ@dm}n;stfaﬁife.Sancp}gng For Failure
Te Pay Esti@%ﬁed_ﬁg;.—ﬁgﬁcp;g?isééps'@f_the_WesE Virginia Code
relating to “failure to pay estimated "tax or any installrment

thereof in a proper and timely manner, including but not limited
to, the applicable provisions of Chapter 11, Article S.of the
West Virginia Ccde, Sectiocns 5I,, 5m and 18a of Chapter 11,
Articie 10 of the West Virginia Code, shall apply to. payments of
estimated tax under West Virginia Code § 11-21-36 and Section 556
of these regulations. ' ' ' '
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§ 110-21-56a. Additions To Tax For Failure To Pay Estimated Tax.

56a.1 . _Applicabkility.-The additions to tax provisions of
West Virginia Code .§ 11-10- 18a are applicable to underpayments of
estimated personal income tax.. .Such previsicons will Dbe

applicable regardless of whether there 1s a failure to pay the
entire amount of any installment of estimated tax on or before
its due date. or the amount of estimated tax (emplcyer withholding
tax plus installment payments) paid during the taxabkle year was
less than ninety percent (90%) of -the tax due for the taxable
year. - Exceptions to this rule, hereinafter referred to as
"safety =zones'", are set ..forth in = Subsection 56a.4 of this
regulation. .-

S56a.z2 . How Underpavment Of Estimated Tax Is Measured.

56a 2.1 In General.-To_  _determine = whether an
individual's estimated tax payvments for the ftaxable year egqual at
least ninety percent (90/) cf his or her actual liability for the
primary tax, and minimum tax Imposed by West Virginia Ceode
§ 11-21-3, the following procedure shall be applied. The term
"estimated tax paymenis'" includes both the amount of installment
payments remitted under ‘West Virginia Code § 11-21-55, and the

amount of taxes actually deducted and withheld at the source from
wages under West Virginia Cede § 11-21-71.

(1) Determine the sum of the individual's primary
income tax shown on his or her return for the taxable year (as
reduced by the amount of allowable credits) plus. his. or her
minimum tax for.the taxzable year. . If no annual return was filed,
take one hundred percent (lOO/) of the total tax determlned to be
due for the taxable year. , . o D .

(2) Take ninety percent (90%) cf the above amount.

{3) Divide the amount of (2), above, by the number of
installments. required for the year. Generally, this will require
dividing by four, but may be three, ITwo or one. See Subsection
56.1 of these regulations. :

(4) For.each installment as computed in (3), above,
£ind the excess, 1if any, over . the amount actually paid or
credited toward @ that. installment payment. {Add in any
overpayments available from a previcus installment). If there 1is
not excess, noe further . computation 1s necessary for that
installment. For purposes of subparagraph (4), 1t is presumed
that wages are received in egual payments throughecut the year and
that taxes are.withheld under West Virginia Code § 11-21-71 in
equal instasllments.
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56a.2.2 _ Amount Qf Underpayment.-Any excCess computed
in (4), above, for any instaliment is the amount of. underpayment
cf.  that installment. If the actual payment made which 1s an
underpaid installment does not "meet at least one (1) of the
available safety zone tests, additions teo tax must be paid on the
amount of that underpayment cof estimated tax as provided under
West Virginia Code § 11-10-18a. Additions to tax for failure to
pay estimated tax are_not waiveable by the Tax Commissioner.

56a.3  Peripd Of Underpayment.-The period of underpayment
shall run from the date_the installment was required. to. ke .paid
+o whichever of the following is earlier: '

(1) The due date of the annual return following the close of
the taxable year for which the insgtallment was due;

(2) With respect .to any portion of the underpayment, the
date on which such portion is paid.  For purposes of this
regulatiorn, a payment of estimated tax on any installment shall
be considered a payment of any previous underpayment only to the
extent such payment exceeds the amount of the installment which
would be reguired to be paid if the estimated tax were an_ amount
egual to ninety percent (90%) of the tax shown on the return for
+he taxable year for such installment date.

56a.4” " rSafely Zones' EBar Imgositgqg_Of;Aintions To Tazn
For UngerbavgquHQ£¥§s;imated”@ai.f[:f T T e
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55a.4.1 . In General.-Additions to tag will not be
imposed for Jany undérpayment of any installment Sf éstimated tax
if, on ‘or. ‘before the _date prescribed for - payment of the
installment -(determined with regard to any authorized extension
of time for. payment), the total amount of all payments of
estimated tax made equals or exceeds the least of the amounts due
under “"Safety Zones" 56a.4.1.3 through S6a.4.1.5 unless "Safety

Zones” S56a.4.1.1 or 56a.4.1.2 is applicable:

56a.4.1.1 Safety Zone No. 1.-The amcunt of tax due
with +the annual return on the fiffeenth (15th) day of the fourth

(4th) month following the c¢lose of the taxable year is two
hundred dollars ($200) or less. . -

56a.4.1.2 Safety Zone No. 2.-The amount of tax due
with the annual return on the fifteenth (15th) day of the fourth
(4th) month following the close of the taxable year is ten
percent (10%) or less of the tax liability for the taxable year.

56a.4.1.3 Safety Zone No. 3.-The amount of Tiax
chown” on the.previous year's West Virginia personal income tax
return was a taxable year of twelve (12) months reduced by the
amount of West Virginia withholding taxes for the current year.
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Safety Zone No. 3 avoids additions teo tax if the total payments
of estimzted tax made by each installment date are_at least equal
to the amount which would have been required on that installment
date if the estimated tax was the amount of "tax shown” on the
previous year's West Virginia Personal Income Tax Return reduced
by the amount of West Virginia withhelding taxes. for the current
vear.  In applying Safety Zcne No. 3, the following rules shall
apply: ' : o - o :

56a.4.1.3.a An indiwvidual that did not
file a West Virginia personal income tax return for the preceding
year cannot use Safety Zone No. 3. i

56a.4.1.3.b A married couple that did not
file a joint West Virginia personal - income tax return for the
preceding tax year cannot use Safety Zone No. 3.

56a.4.1.3.c . The applicable.tax credits are
those allowed on the annual return for the preceding tax year.

56a.4.1.3.d . If the annual return for the
preceding year is not filed on or before..the  due date of the
declaration ~ of estimated tax for the taxable year, the
daclaraticn of estimated tax for the current tax year cannot ke

based on last vear's tax. _. ..

562.4.1.4 Safety Zone No. 4.-The amount of tax
which would be due if computed based. on the facts and law
applicable .tec the West Virginia Personal Income Tax Return £or
the preceding vear, but using current vyear rates, personal
exempticns and credits. This safety zone avoids additions to tax
if +the total "payments of estimated tax already made by the
installment date are at least equal £¢ an amount which would have
been requiredion,that“insﬁallment date if the estimated tax was a
tax based on the facts . shown on the previous year's return and
the previous year's law, but using current year rates, personal
exempticons and credits. In applying Safety Zone No. 4, the
following rules apply: B S - S

56a.4.1.4.a Nonrecurring items of. income
and deductions are not to ke excluded.

56a.4.1.4.b An individual who did neot file
a West Virginia personal income tax return for the preceding tax
year cannot use Safety Zone No. 4.

Zfa.4.1.4.cC A married couple that did not
file & Jeint West Virginia personal income tax return for the
preceding tax year cannot use Safety Zone No. £.
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56a.4.1.5 Safety Zone No. 5.-The amount of West
Virginia personal income tax which would have been required to.be
paid on or before the date prescriked for payment 1f the
estimated tax was an amount egual to ninety percent (90%) of .the
rax for the current taxable year, and computed by placing on an
annualized basis the taxable income: for the first (lst) three
(3) months of the taxable year where the installment is required.
to be paid .in the third (3zrd) cr fourth (4th) month; for the
first (1lst) three (3) months cf the first (Ist) £five (5) months
of the taxable year where the installment is regquired to be paild
in the sixth (6th) month: for the first (1st) six (%) months or
the first (lst) "eight (8) months of the taxable vear where the
installment is reguired .fc .be paid in the ninth. (9th) month and
for.the first (1lst) nine (9) months or for the first (1lst) eleven
(11) months of.the taxable year where the installment is required
+o be paid in_the twelfth (12th) month of the taxable yvear or, the
first (1st) month of the next succeeding taxrable year.

56a.4.1.5.a  For purposes . of  Subsecticn
S6a.4.1.5, the taxable income shall be placed on an annualized
basis by multiplying by twelve (12} the taxable income and
dividing the resulting amount by the number of months 1in the
taxzable vear by three (3), five (5), six (6), eight (8), nine (%)
or eleven (1ll) as the case may be. o ) o ’

S56a.4.2  Application Cf Safety Zones To Short Tax

vears.-Additions to tax for an underpayment of estimated tax are
equally appiicable ¥§ short tax_years Wherée a declaration of
estimated . tax is required to be filed. In computing the safety
cones for short taxable years, the estimated tax (whether based
on +that shown on the previous year's return, based on the
previous year's facts, or annualized current income) is reduced
by multiplying the estimated <tax for & full. year by the
percentage which the number of months in the short tax year bears
to twelve (12). For this safety zone, the percentage figure will
be applied to. reduce the tax.

56a.4.2.1 If the preceding taxable year was a
short year, estimated tax for the current year (for purposes of
Safety Zone No. 4) will be computed on an annual basis (income
multiplied. by twelve (12) minus number of_months in the short
year). The tax will. not be reduced because of -the short year.

56a.4.2.2 If  _the +ax rates for the year of
underpayment have changed for +he preceding year, the estimated
tax must be computed using current rates.

56a.4.3 Safety Zone ____Reguirements.-Safety  zone
requirements must be satisfied on each installiment date to aveid
the imposition of additions to tax on an underpayment of

estimated tax as of _the installment date. For purposes of this
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regulation, .it is presumed that " a taxpayer's West Virginia
faxable income is received in_egual installments throughout the
taxable year.. ..The. .taxpayer bears the burden ¢f proof o
establish +that the West Virginia taxable income was received
during the taxable year in some other manner. ' )

56a.4.4. Return For The Preceding Taxable Year.-The
term "return for <the preceding taxable year"” means the West
Virginia Personal Inc¢omeé Tax Return required . to be filed under
West Virginia Code § 11-21-51. for -the taxable year Iimmediately
preceding the current taxable year. I1f an amended return was

filed for the preceding taxable year before the due date of the
declaration of .estimated. .tax £for the _current’ taxable vear
(determined with regard .to any extension of time for filing),
then it constitutes.the return for the preceding taxable year if
i+ is a reasonable estimate of the amcunt cf tax due for the

current taxable year.

56&.4.5 "Facts Shown On__The Preceding Year's
Return."-The facts shown on the preceding year's return may
include a rnet oparating 1o0ss deduction properly claimed on the
preceding year's return, information shown on a West Virginia
joint personal inceme fax return for the preceding taxable year
where the individual ho longer gualifies tTo file a joint return,
and tax credits claimed on the return for the previous year, even
though allowakle crediits .for. the current taxable year are.
reasonably expected to be greater than or less than those allowed
for the preceding year. . . _ . . S

§ 110-21-57. Extensiong Of Time.

57.1 Ceneral.-Pursuant te West Virginia Code 3§ 11-21-57(a)
the Tax Commissioner has discretionary authority to grant a
reasonable extension of time for the payment of tax or estimated
tax including any installments thexeof, or for the filing of any
return, declaratiocn, statement or other document regulired to be
filed under the provisions of the West Virginia Personal Income
Tax Act, on such terms and conditions as he may reguire. Except
for a taxpayer who is outside the United 'States, no such
extencsion shall exceed six months. . ’

57.1.1 Extensions ©f Time ﬁqrnﬁiligg;ggturns.

57.1.1.1 Automatic Extension Of Time.-Except as
provided under Subsection .57.1.1.4 of this regulation, an
extension of time for the £iling of a taxpaver's federal income
tax return shall automatically extend the time for the filing of
the West Virginia Personal Income Tax Return for the same period
as the extension for filing such federal return. A copy of the
federal form regquesting an extension of time must be attached <o

the West Virginia annual return when sald reifurn is filed. While
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an extension. of time for £iling a federal income tax return
attomatically extends the time Ior f£iling the West Virginia
income tax return, it does not extend the time for payment of the
balance of the West Virginia tax due.

57.1.1.2 Extensiocn Bv Application.-An extension
of time to file.the West Virginia Personal Income Tax Return may
be granted by the Tax Commissioner upon written application by
the taxpayer where no . extension of time has been sought for
federal income tax purposes. No such extension shall be granted .
unless the taxpayer applies in writing to the Tax Commissioner
and sets forth a full recital of the causes for the delay. The
application must be £filed on or-before the regular due date of
the raturn. Failure to timely file a.written application for an
extension .constitutes automatic denial of. such axtehsion. An
extension of time for filing a return does not operate to extend
the time for payment of .the tax or any part thereof.

57.1.1.2.a . .. An extension of time to file =z
return on an original application will be limited to a period of
+ime not -in excess of one hundred  twenty {120) <gqays. Longer

periods of time will not be granted. by the Tax Commissioner
unless sufficient need for .such extended period is clearly
established by the taxpayer. :

57.1.1.3 Where an additional extension of time is
requested by a taxpayer, a copy of the last extension granted
must be attached to the new reguest in_every instance and such
request must be made in writing and filed cn or “before  the
expiration of the preceding extensicn. This additiconal extension
request must also  centain a2 full recital cf the causes
necessitating further delay. ' o R - ‘

57.1.1.4 Limitation ©On  Extensions To Eile
Returns.-In.no event shall any extension of time to file a West
Virginia Pefsonal Income Tax Return He ¢ranted in eéxcess of six
(&) months for.taxpayers within the United States. o

' 57.1.1.5. Payment Of Tax.-A taxpayer who 1is
granted an aextension_of time for filing his or -her. annual income
tax return (whether such extension is altomatic under Subsection
57.1.1.1 or. by application _under Subsection 57.1.1.2 .cf this
regulation)_ is not autcmatically granted a similar extension for
the payment of tax otherwise due on or . befcre the regular due
date of the return. Where an extensicn of time to file the West
Virginia return has been granted and no corresponding extension
of time for payment of tax has been granted or. has been denied,
the taxpayer must pay the balance of .any tax on or before the

statutory due date of the return. Failure o so pay will act to
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revocke any extension of time granted to file the West Virginia
return.

57.1.1.5.=a If a taxpayer desires an
extension of time for paying his or her WestT Virginia income tax,
an application for such extension must be timely filed with the

Tax Commissicner as provided in Subsection 57.1.3. of this
regqulation. . . __ .

£7.1.2 . _Extensions For Filirg Declaraticn Of
= - g T ] S - o TR .

Estimated Tax. .

57.1.2.1 An application for an extension of time
for . filing a declaration, or amended declaration, of estimated
fax must be. in writing, addressed to the Tax. Commissioner,
contain a full recital of the cause for the delay and be filed on
or before the due date oI .the declaration of .estimated tax.
Payment of estimated tax must accompany the request for extension
of time +to file the declaration Unless 4n ‘eXtension of Time <o
pay has been granted prior te the due date of the estimated tax
payment. P s ) '

57.1.2.2 An extension of time granted <to a
taxpayer £or¥  filing =a declaration of éstimated tax does not
automatically extend the time for paying the " first . {lst)

installment - of estimated tax for the sane periocd, . . or any.
subsequent installments that become duer_during the extension.

period for £ilihg the declaration.

T e A S Rt

57.1.3.. GExtension Of Time For Payment Of Tax.-The Tax.

Commissioner. may grant a reasonable extension of time for the
payment of tax shown, or reqguired to. be shown, on the annual

return, or for .the payment of any installment of estimated tax
for a period, such extension of time not to exceed six (&) months
for a taxpayer who is not outside the United States. The basis
for determining whether to grant an extensicn of time for payment
depends con the taxpaver's ability to establish that payment of
taw at the required date would work an undue hardship on The
taxpayer. - - - = oo L o

‘ 57.1.3.1 .Application For Extension.-A taxpayer
desiring an extension of time for payment of tax must submit a
written regquest for such exténsion detailing the assets and
liabilities .of the taxpayer, and the reguest must be accompanied
by evidence of the undue hardship that would result to the

taxpayer i1f the extension were to be denied. Application for

extension must "be filed on or befcre the date prescribed for
payment of the.tax. Failure to timely file a written request for
an extension of time for payment constitutes automatic denial of
such reguest. e e
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57.1.3.2 Undue . Hardship Recuired For _.

Extensiqn.—ﬁp__gﬁtengigp__ofm.ﬁimé:ffdr payment of tax will be
granted only Upon & SACLiSLaCctory Showing that payment of tax at
fhe time prescribed by statute will result in undue hardship.
The extension will not be granted on_a general statement of

hardship. T o _ S

57.1.3.2.a Undue Hardship Defined.-The
term "undue hardship" means more than an inconvenience to the
taxpayer. It-must appear that substantial financial loss, such

as selling assets at a sacrifice price, will result to . the
taxpayer from making payment on the due date c¢f the amount with
respect to which the extension is desired. . If a market exists
for assets owned by the.taxpayer, the sale of such assets at the
current market price is not crdinarily considered _as resulting in

undue hardship.

57.1.3.2.b . Except in extremely unusual
circumstances, an extension of time to pay will not be granted to .
a taxpayer who..can. borrow the amount needed to make timely
payment from a bank or 6ther  financial organization or

institution. It is to be presumed that a taxpayer has the
ability +to ~borrow. . until the taxpaver affirmatively proves
otherwize. Cemm DI e S

57.1.4 Filing Returns And Declarations, And:aning

Tax Where Extensions Have 3een Granted. .

TR TR LRl Wy, - eiin s s amle.D BE C e

57.1.4.1 Where an extension of time to file the
annual return or a declaration of estimated tax has been dgranted
the return or declaration must be filed on or before the date the
extension period expires and the return or declaration must
include a copy of the document granting the extension. - In the
case of. an automatic extension discussed under Subsection
57.1.1.1 of this regulation, a copy of the federal application
for —automatic extension must be attached .to. the West Virginia
income +tax return filed on or before the expiration of the
extension. ST '

57.1.4.2 Where an extension of time has Dbeen
granted for. the payment of tax, the taxpayer shall remit, on or
before the last day of the extension period, the entire tax due
plus nonwaivable interest and or nonwaivable additions to tax as
provided under West Virginia Code 8§ 11-16-17, § 11-1¢-17a and
11-10-18a. ... __. . ' ) - '

57.1.4.3 ~Underx no circumstances shall an
extension te file a return or declaration be construed To
autematically extend the time for payment of +taxn otherwise due.
Likewise, an extension of time to pay shall not constitute an
extension of time to file.
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57.2 Amount Determined As Deficiency.-The Tax Commissicner

may extend the time for payment of an amount he determines to.be
a deficiency of the tax imposed under the provisions of the West
Virginia Personal Income Tax Act for-.a .period not .to exceed
eighteen (18) months from the date fixed for payment cof the
defiviency 06 determined. In exceptional cases, a further period
of +ime not to exceed twelve (12) months may be granted. An
extension under this Subsection may be g¢granted only where 1t is
established . to..the satisfaction c¢f. the Tax Commissicner that
payment cf the deficiency upon the date fixed for payment thereof
will result_in undue hardship tc the taxpayer. (See Subsection
57.1.3.2.a for a definition of the term "undue hardship”).

57.2.1 No Extension For Certain Deficiencies.-No

extension shall be granted under Subsection 57.2 of this .

regulation for any deficiency of tax, additions to tax, penalties
or other charges if such deficiency is due to negligence,
intentional disregard of Tax Department rules and regulations, or
tc fraud with intent to evade tax.

57.2.2 Application For Extension OFf Time For Payment
Of  Amount _Determined As _ Deficiency.-Laxpayers seeking an
extension OF time for payment ©f an amount determined to be a
deficiency shall file a written reguest with the Tax Commissioner
for such an extension on or before the time fixed by the .Tax
Commissioner. for paymerit of the deficiency. Such regquest shall
set forth the relevant facts including a statement of the agsets
and liabilities of the taxpayer, the reason for the taxpayer's
inability to pay the amount determined as a deficlency and a
statement of the. undue hardship that would result to. the LTaxpayer
if the extension were to be denied. '

57.2.3 .. . . An extension of time for the payment of an
amount determined to be a deficiency shall not constitute an
extension of time for filing any other return or document due
during the extended period for payment.

57.2.4 No extension of time shall be granted for the
payment of an amouni determined to bhe a deficiency unless the Tax
Commissioner finds that exceptional circumstances exist and that
to regquire payment of the deficiency at the date prescribed by
the Tax. Commissioner would work an undue hardship on the
taxpayer. ' '

57.2.5 1f the time for payment of.. an amount

determined to.be a deficiency is extended, nonwaivable additions
+o +tax at the rate .established under West Virginia Code
§ 11-10-18a and accruing from the statutory due date o¢f the tax
until the tax and all #dditiens relating to the deficiency are
paid, shall be added te such tax.
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57.3 Claims In Bankruptcy Or Receivership Proceedings.-An

extension of time for payment cf any pertion of a claim for tax
alléwed in bankruptcy, recelvership or similar proceedings, which
is unpaid, may be granted by the Tax Commissioner, subject to. the
game provisions and limitations as in the case of _a deficiency in

cuch +tax as detailed under Subsection 57.2 of this regulation.

57.4 Furnishing Of Security,;gs”ﬁmgre;equisite.to.granting
anm extension of time for payment of any tax or deficiency, the
Tax . Commissioner may require the taxpayver to furnish a bond or
other security. _ Such bond or. other security shall be in an
amount not exceeding twice the amount of any tax oxr deficiency
for which the extension of time for payment is granted.

§ 110-21-58. . Requirements Concerning Returns, Notices, Records
And Statements. . T =

_____ L 3 L CAMEETIA s T e omMEL L, 1o

58.1 General.-Every person subject to. tax under. the West
Virginia Perscnal Income Tax Act, or subject to collection of
such tax, and any person required to file a return of infermaticn
with respect . to. income, shall.. keep such permanent bkooks of
account or records. as are sufficient to. establish the amount of
gross income, deductions, credits or other matters required to be
shown by such person in any return of such tax or information.
The Tax Commissioner is authorized to prescribe the content. and
form of returns and statements, and may reguire the inclusion in
a . return, document, or statement of any information he deems
necessgsary for the proper enforcement of the West Virginia
Perscnal Income Tax Act.' For purposes of this regulation, the
term ‘"person" shall include, .but 1is not limited to, any
individual, = firm, “partnership, limited  partnership,
copartnership, jeint adventure, agsociation, corporation, b
corporation, municipal . .corpcration, organization, = receiver,
estate, trust, guardian, executor, administrator, and also any
cfficer, employee or member of any of the foregoing who, as such
officer, employée oF member, 1s under a duty te perform or iIs
responsible for .the performance 6f an .act prescribed by the
provisions of .the West Virginia Personal Inceme& Tax Act or these
regulations. - I T T '

5g.1.1 LIf.no method of accounting has been regularly
used by the taxpayer, or.3if. the method used does not clearly
reflect inceome, then the computation of taxable income shall be
made under such_ a method as, in the opinion of. the Tax
Commissioner, does clearly reflect income. S

58.1.2 ._ Bookkeeping entries, in and of themselves,
are not cenclusive of the amount o¢f income. The actual facts, .
rather than the book entries, control.. . In addition, entries on

another individual's books are net conclusive against a taxpayer.

106




STATE TAX DEPARTMENT
TITLE 110 e e e
SERIES 21 R,

58.1.3 - Retention OFf Records.-The books or records.

required by this Section 58 shall be kep: at all times available

for inspection by authecrized Fepresentatives of the Tax
Commisgsicner. _ -

58.1.4. .. EZarmers And ___ Wage Earners.-Individuals
deriving gross income ZIrem the business of farming as  defined
under Subsection 55.5.1.1_of these regulations, and individuals
whose gross income  includes salaries, wages o¢r similar
compensaticn for. perscnal services rendered, are ‘reguired with
respect to such income to keep such records (including duplicate
copies of the wage ard tax deduction statements furrnished by
their employers) as will enable the Tax Commissioner tc determine
the correct amount of income subject to tax. '

58.1.5.___Form Of Regoxds.-The records reguired in this.
regulation shall ke kept accurately, but no particular form is
required for keeping the recerds.. Such methods of accounting

chall be used which will enable the Tax Commissioner to ascertain
whether 1liability for tax has been incurred, and, if so, the
correctness of the amounts reguired teo be reported in any return
of tax or information. ' : : ' -

58.1.6 Employer's Records.

58.1.6.1" Every employer or withholding agent, as
defined for fedeFal withholding tax purpcoses, required under the

West Virginia Perscnal In¢come Tax Act to deduct and withheld ...

State income. taxes upon the wages of employees, and every person,

firm, organization or corporation reguired <o file information

returns as described in this regulation, shall keep all records
pertinent to these taxes and information reports avallable for.
examination _and inspection by the Tax Commissioner, or his
authorized representatives.  Such records shall be retained and
preserved. for a périod of five (5) years following the c<lose of

the calendar year to which they relate.

59.1.6.2 No .particular form is prescribed for
such records, but the records shall. include the amounts and dates
of all wage pPayients subject to West Virginia perscnal income
taxes, the names, addresses and occupations of employees
receiving . such payments, the pericds of their employment, the
periods for which they are paid by the employer while absent due
to sickness or personal injuries and the amount and weekly rate
of such payments, their social security account numbers, thelr
income +*+ax withholding exemption certificates, the employer's
identification number, records of monthly or quarterly and annual
withhelding returns and reports filed, and the dates and amounts
of withheolding tax payments made. ) B -
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58.1.6.3 .For necnresidents, performing services
partly within and partly without the State, a record of the
allocation used. for withholding purpcses must be kept: - R

58.1.7. Notice By Tax Commissioner Reguiring Returns,

Of Records.-The Tax Commissioner may

Statements, Cr The Keepin oL L
served upon him, tec make such

require any person, by notice

returns, render such statements, furnish such copies of federal ..

income tax returns and of federal audit determinations, or keep
such specific records ds the Tax Commissiocner may deem necessary
+o verify whether or nct such person is complying or has complied
with any applicable provision of the West .Virginia Perscnal
Income Tax Act. LTl InoLTi iDL o : _ -

58.1.8 .. Ccpies ef Returnsg, = Schedules — _And

Statements.-Every person who is required in these regulations or

by instructicns applicable £o any form prescribed thereunder to
keep a copy of .any returd, schedule, statement or other document,

shall keep such copy as a part of his records.

58.1.¢9 Blace For __Keeping Records.-All  recorxds

prescribed by these regulations shall be. Kept, by the person
required to. _keep them at one (1) or more .convenient gafe
locations accessible fo .the authorized representatives of the Tax
Commissioner, and shall at all times be available for imspection
by such representatives.

58.2 Partnerships.-Every partnership —having a resident
partner or having any income derived from West Virginia sources
shall file .a partnership return for the taxable year. - The
partnership shall file 'a return regardless of the amount of 1its
income and regardless 6f the taxable vears of the partners. Such
partnership return shall set forth all items of income, -gain,
less and deduction. The return shall zalso set forth the names,
addresses, social seclrity numbers, and amount of distributive
shares of income and deduction of all partners, and such other
information or schedules which the Tax Commissicner may prescribe

en income tax forms and instructions.

"58.2.1° ~Undér certain prescribed circumstances, the
Internal Revenue Service does not  reguire the execution and
filing of 'a _féderal partnership return of information. Where a

federal partnership return is not reguired for a taxable year, a
West Virginia partnership return is not reguired for such taxable
Year. - = e -:A-:_‘..res-‘ B et ~Erw iR m e i e DT e - - ~ et =

58.3 Information At Source.-See Section 72 of  these
regqulations.’ - - . :

58.4 Notice COf Qualification As Regeiver, Trustee, Assignee

Or _Other Fiduciarv:;Eyery_;;gcg;gggf m;;ustge in hbankruptcy,
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assignee,fon;the.benefitgcfwcreditors, or like fiduciary shall
give written notice .of his qualification as such <o the Tax
Commissioner. ... .. .. - ' :

58.5 Emplovers With Nonresident Employees Working Beth

Within And Without The State.-If an employer has nonresident

individuals as employees and such individuals work both within
and without West Virginia, the employer is fequired. to. keep
records which clearly reflect the amount of income earned within
West Virginia and the number of Gays worked therein. :

§ 110-21-59. Report Of Change In Federal Taxable Income.

59.1 General.-If the amount of a taxpayer's federal taxable
income reported on his federal incdime tax return for any taxable
year is changed or corrected Dby the United States Internal
Revenue. Service or other competent authority or as the result of
a renegotiation of a contract or subcontract with <the United
States, the taxpayer shall report such change or correction in
federal taxable income within ninety (90) days after the final
determination of such change, correction, ox renegeotiation, or.as
otherwise redquired by the Tax Commissioner, and shall concede the
accuracy of such determination or state wherein it is erroneocus.
When making such .report, the taxpayer shall .disclcse to the Tax
Commissioner the full particulars of such federal tax change or
correction. .= C il oL Tl LTI : -

59.2 Any taxpayer who files an amended - federal income ITax
return must alse file within ninety (90) days thereafter an
amended West Virginia income tax return, and shall in addition
provide the Tax Commissioner with such further informatiocn as he
may regquire. e e S o '

§ 110-21-60. .. Change Of Election.

60.1 General.-Unless otherwise provided herein, any change
of election made by a taxpayer for federal income tax purposes
pursuant to..the provislons of the Tnternal Revenue Code and its
applicable _regulations, which increases oI decraases . the
taxpayer's federal taxable income for "a  taxable ¥year, must Dbe
made identically for West Virginia income ftax purposes, except ta.
the emtent that such federal provisions are inconsistent with the
West Virginia Personal Income Tax Act. A taxpayer making such a
change of election for. federal income tax purposes shall file an
amended West Virginia return within ninety {(90) days thereafter.

60.1.1  Any change of election shall be subject to ..
the approval of the Tax Ceommissicner and, for. this purpose, he

may reguire such informatioen, records or evidence that he deems
necessary and may attach such conditions or limitations to his
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approval. of”:Su;h;;E_;changej_05 :§;§¢tgqn; as he may consider

advisable. T — e : o -

60.2 Husband And Wife. . . = -

S .

60.2.1... Change From Separate To Joint Return.-A
husband and wife can. file separate
then after the time for filing returns (April. 15th, for calendar

year taxpayers) has passed they may elect’ to file 'a joint West

Virginia return. This election may Dbe made within three (3)
years after the date .the original return was originally due,
without regard te . any awxtension of Time. This election to change
from separate fTo jeint may, however, only be made if the taxpayer
has made the same election federally. ‘saa Section 11 of these
regqulations. . S S

60.2.1.2 1f =2 husband and wife determine théir

federal taxable income Oon a joint'federal.return,.they may elect

to determine their. West Virginia taxable. income on a joint West
Virginia return. If the taxpayers elect to change £rém a joint
return to separate returns fedae¥ally, within the prescribed time
pericd, the taxpayers must also iiake the same election for . West
Virginia™ purposes. (See Section 11 of these regulaticns). An
election to £file a joint West Virginia return is binding and may

not be changed after the due date of the original West Virginia .

return. A different election may be made each year.

60:2.2.. . .Husband And Wife With Different Resident

Status.-Sections 11 and 31 of. these "FEculations provide that,
where either Rusband and wife 1s.a resident -and the other is a

nomresident, they shall £ile separate refurns unless they were

otherwise entitled teo f£ile a jeint federal return and both elect .

to file a joinmt West Virginia return for the taxable year as 1if
both were residents. A husband .and wife may elect to file a
joint West Virginia return only if cone spouse was & resident for
Yhe entire takable year and the other spouse was 2 nonresident

for the entire taxable year. If they exercise.such election they

will be permitted to _change their original election to file
separate State returns and to make, instead, a Jjoint return as if
hoth were residents in accordance with Subsection 80.1 above,
provided that the tax due on such joint return is paid in full at

the time it .is filed. L. oo

60.2.3 Approv@l_?orr@@angefgfkElegtion.—Elgct@gns te
make +the changes as hereinbefore described and to f£ilée amended
returns shall be subject to the Tax Commissioner's approval and
discretion. = No amended return filed with the Tax Commissioner
shall be wvalid _unless the amount of Takx ‘due on such amended
return_ _is or hag been paid in Full at the time of the filing of
the amended return. oo T T R ,
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60.3 Additions To Tax And Interest.-The filing or acceptance
of an amended .return _pursuant to this regulation shall not
prevent the assessment of additions €o tax or . interest to which
the taxpayer may be subject prior to the £ilirdg of such amended
return, except that the amcunt thereof shall Dbe computed upon the
amount of tax due after giving effect te any change of election
made in such amended return.

§§ 110-21-61 to 110-21-70. - Reserved For Future Use.

PART V. WITHHOLDING CF TAX.

§ 110-21-71. Requirement Of Withholding Tax From Wages.

71.1 General.-Every employer maintaining an office or
transacting business within west Virginia and making payment of
any wages taxable under the West Virginia Personal Income Tax Act
to a resident or nonresident individual shall deduct and withhold
from such wages for each payrell period such amount of tax as
will result in withholding from the employee's wages during each

calendar vyear an amount substantially eguivalent' to the ta=x

reasonably estimated to _be due as the résult of the inclusion in
the employee's West Virginia -adjusted.gress income of his wages

received during ~such calendar vyear. For this purpcse, the
provisions of 'the United States Internal Revenue Code. and 1its
applicable regulations, with respect to deducting and withholding .
of federal —inceme tax by employers from wages, including the
meaning of. the. various federal terms (such as "employer”,
"employee", "wages", "payroll period”, "withholding exemptions")
shall apply for West Virginia personal income tax purposes except
as otherwise specifically provided herein or where such federal
rules and .definitions  are c¢learly inconsistent with and
inapplicable to the provisions of West Virginia Code § 11-21-71.

71.1.17 _Employer.-The term employer means any persol
for whom an individual performs oY performed any service, of
whatever nature, as the employee of such person. An employer may
be an individual, ~a corporation including an S corporation, a
partnership, a trust, an estate, a joint-stock company, an
association, or a syndicate, group, pool, joint venture, or other
unincorporated organization, group or entity. A trust or estate,
rather than the fiduciary acting on behalf of the *trust or
estate, is generally the employer.

71.1.2.1.. The term employer embraces not only
individuals and organizations engaged in trade or business, but
organizations exempt from federal and State income tax; such as,
charitable organizations,and_educational_institutions.

71.1.1.2_. The term employer shall alsoc mean any
perscn or organization gqualifying as an empleoyer for federal
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income +tax purposes . and maintaining an office . or transacting
business within West Virginia, whether or not a paying agency is
maintained within this State.

71.1.2.  _Wages.-Any remuneration which constitutes
payments which are .considered wages for federal Iincome Tax
withhelding purposes also constitutes wages for purposes of West
Virginia income tax withholding. Wages in respect to withholding
for TWeést Virginia personal income tax purposes shall not,
however, ineclude either payments made by the United States to
members of the Armed Forces of . the United States, including
Reserve and National. Guard components for serivice therein or
payments made to seamen who are members of the crew .on a vessel
engaged in | foreign, coastwise, intercoastal, interstate or
nencentigueous trade. - . .. _ . T

71.1.3 . Employers Relieved EFrom __Withholding.-A
determination by the Internal Revenue Service which relieves an
employer  from the _requirement of withholding with respect to
wages paid to an employee shall likewise apply for West Virginia
personal inceme tax withholding purposes; Provided, That the
employer granted such relief by the Internal Revenue Service must
notify and provide the Tax Commissioner with all .particulars
pertaining to the granting of ‘such relief by the Internal Revenue
Service including but net limited to a copy of the Internal
Revenue Service determination. _ o -

71.1.3.1 _Wherxe an employer is required Lo
reinstate withholding of federal income tax with respect to an .
employee, such reinstatement is. equally applicable for West
Virginia personal income tax withhelding purposes.

71.2 Withholding Exemptions.-An employee shall be entitled
to the same number of West Virginia withholding exemptions as the
number of Withholding exemptions to which he is entitled for
federal income tax withholding purposes. .. An employer may rely
upon the number cf federal withheolding exemptions claimed by the

employee except where the employee claims a higher number of West
Virginia withholding exemptions. N ; o

71.2.1 ~ In determining the proper tax to be deducted
and withheld from an efmplovee's wages, the employer ghall allew
+he number of. exemptions claimed by the employee on his
withholding exémption certificate. . Because the number of
exemptions for. federal and West Virginia income withholding
purposes is generally the _same, the employer ‘may accept the
Federal Form W-4 filed by the employee, unless such employee
elects to file a.West Virginia withholding exemption certificate.
Once filed with the employer, a withholding exemption certificate
will remain in effect until an amended certificate is furnished
or until a new certificate is required to. be filed. -
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71.2.1.1 An emplcyee has the right to request
that an emplover withhold an additional amount <¢f income taxes
from wages to the extent that any amount of wages remains after
all other federal, state or local withheclding taxes have bkeen
withheld. When such a redquest is made, the employer must. comply
with the employee's reguest. Any employee who desires additional
withholding should make_ his reguest to his employer by completing
and presenting the . appropriate West Virginia withholding
exemption certificate to his employer.

71.2.2 The "withholding exemptions”, in general,
should correspend with the exemptions to be allowed the enployvee
in computing his.income tax on his annual West Virginia Personal
Incoeme Tax Return. An employer is not reguired .to ascertain
whether an employee has claimed the correct number of exempticons.
If, however, the employer believes that the emplovee has claimed
an excessive number of exempticng, said employer should so notify
the West Virginia State Tax Department.

71.2.2.1 . The amount of __each West  Virginia
exemption shall be twoe thousand dellars ($2,000) except as
otherwise provided . under West Virginia Code §§ 11-21-16 and
11-21-36. e i .

71.3 Exception To _ Zmplover Withholding For Certain
Nonregidents. ; - - -

S ammeme s eweeam me e E s T L e RS

71.3.1 _As a general rule, every employer maintaining
an office. dr. transacting business in West Virginia and making
payment of wages .subje¢t to personal income +taxation by West
Virginia is reguired to deduct and withhold from such wages. The
Tax Commissioner, however, pursuant %o West Virginia Code
§ 11-21-71(<) has T discretionary authority to promulgate
regulations dictating conditions under which employers of certaln
nonresidents may be relieved of the regquirement of withholding
set .forth under West Virginia Code. § 11-21-71(a). Where West
Virginia and another taxing jurisdiction in accordance with the
provisions of West Virginia Code § 11-21-40_Have entered into a
written reciprocal credit agreement which results in allowing the
residents of another ta¥Xing jurisdiction {nonresidents for .West
Virginia income tax purposes) a credit against West Virginia
personal income tax sufficient to cffset all taxes reguired to be
withheld, the emplover of such employee is hereby relieved from
+the withholding regiirenents set forth under the West Yirginia
Personal Income Tax Act. ' e : - '

71.3.1.1 Employers .of resident Individuals of
Virginia who are nonresident employees of West Virginia persons
or organizations need not withhold from wages and salaries of
said  individuals everx though such nonresident employees mnay
otherwise be reguired to file annual income tax returns for the

113




STATE TAX DEPARTMENT .- .. .. .

TITLE 110 . .
SERIES 21 L. L _ITTCDITITULLII T ot I oo

taxable vear.¥With this State due tc a written reciprocal credit
agreement between West Vzrglnla and Vlrglnla

71.3.1.1.a s a condition precedent to
not withholding, the employver must obtain from the nonresident
employee a properly executed West Virginia exemption certificate.

71.3.1.1.b Emplovers raving wages . to

nonresident employees should c¢ontact the Tax Department foxr.

information pertaining to which taxing jurisdictions have entered
into written reciprocal credit agreements with West Virginia.

71.4 Wages Paid To A Nonresident,

71.4.1 In General.-An employer shall deduct and
withhold on all wages paid to a nonresident employee for services
performed ir~” Wést Virginia except as provided. under Subsection
71.3 of this regulation. Where such services are performed
entirely within West Virginia, the emplcyer shall withhold the
tax from all wdges paid to such employee. -

71.4.1.1.. The compensation or remuneraticn paid to

a nonresident employee for services_rendered entirely without the

State is not considered West Virginia wages and therefore is not

subject to _West Virginia withholding, whether payment is made
from within or witheout the State. : _

71.4.2 Wages Of A Nonresident For Serv;ces Performed

Partly Within And Partly Wlthodt West Vﬂrglnla

CEIEEE L L e

71.4.2.1 If & nonresident employee performs
gervices for  his employer partly within and parily without West
Virginia, the employer may ‘redquire him to execute an employee's
certificate of nénresidence’ for the purposes indicated in this
regulation. - A :

71.4.2.2 . The enmployer may withhecld on the basis

of the appeortionment shown by the nonresident employee on the ..

above certificate . but . must nevertheless . make necessary
adjustments during the year so that the proper amount of tax is
withheld f£from "the employee s wWages. For .the purpcse  cof making

these adjustmerits, the prepertion of renumeration which i1s paid
for services rendered within West Vlvglnla shall be determﬂned as

follows: s p e R I

71.4.2.2.a If. the services are rendered
by a . traveling salesman, agent or . other employee whose
compensation on the basis of commissions depends directly on the
volume of business transacted by him, the amount attributable <o

services in West Vlrgln;a,ls that propertion of the compensation

received which the volume of business transacted by the employee
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within the State of West Virginia bears to the volume of business
transacted by him both within _ and without the State of West
Virginia.

71.4.2.2.b With respect to all other
employees, the amount of wages attributable to services within
West Virginia is that proportion of the total compensaticn which
the total number o¢f working days employved within West Virginia
bears to the total number of working days empleoyed within and
without West Virginia, . exclusive of nonworking days, such as
Saturdays, Sundays, holidays, and days. o¢f absence because of
illness, personal iIxjury, vacation or.leave with or without pay.

71.4.2.3 The pcrtion cf wages allocable to West
Virginia may be determined by the employer on the basis of the
preceding year's experience, except that the employer_shall make
any necessary adjustments during  the year tc¢ insure that the
regquired . tax is withheld for the current year. If the employee
reasonably expects that the preceding year's experience will not
be applicable to the current year, he may furnish to his employer
a statement estimating the proportion of his wages allcoccable to
West Virginia, or the empleyer himself may make such estimate and
may then withheold on the kasis thereof; in either case, however,
the employer is required to make the necessary adjustme nts durlng
the vyear so that the proper amocunt 1is withheld from ~“the
emplovee's salary for the current vear. B '

71.4.2.4 Where a nonresident employee will work
only a short .pericd of time within West Virginia and it is
reasonably expected that the total wages o¢f such nonresident
employee f£6% "ServidegTTréndaeréd Within West Virginia will not
exceed his perscnal exempticn amount, the employer need not
withhold or deduct any amount from his wages until the aggregate
amount paid to him exceeds his personal ezxempticon amcunt.

71.4.2.5 An employer is reguired to withheold on
all "wages paid to 'd nonrésident who works partly within and
partly withecut West Virginia unless there is filed with him the
statement referred to in Bubsection 71.4£.2.3 or unless the
employer maintains_ adeguate  current _ recerds to .. determine .
accurately the amount of wages paid for services performed in

West Virginia. In this instance, merely accepting such statement
does not relieve the emplover from the duty of withholding the
proper amount of tax from wages palid to an employee. =  The

statement shall be .retained by the employer and made available
for inspection by rep*esentatlves of the Tax CommlsSLOne* when so
required.

71.5 Wages Paid To A Resident.-Wages pald to a resident of
West Virginia aremfully subject to w1thholdlng even though some
cr all cf the sgerviced may have béed Fenderéed without West
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Virginia, because a resident's wages are taxable under the West
Virginia Personal Income Tax Act regardless of where .earned.

71.%6 Determining Tax To Be Withheld.-The West Virginia
income tax to be. withheld by an employer must be determined in
accordance with one c¢f the following income tax withholding
methods: the Wage Bracket Methed or the FPercentage Method.. For
unusual circumstances, an employer may apply Ttc the Tax
Commissioner for permission to usge . ancther method. Information
pertaining to employer withholding, including explanations on the
use of either _the Wage _Bracket or Percentage Method of
withholding, is avallable _in booklet form from the Tax

Department.. .. T mmm e msmr—meomsm e oo

§ 110-21-72. Information Statement For Employee.

72.1 Céneral.-Every employer required to deduct and withhold

tax under the West Virginia Perscénal Inccme Tax Act from the
wages of . an employee, or who would have been reguired to deduct

and withhold tax if the emplcoyee had claimed ne mere. than one

withholding exemption, shall furnish to each such employee on or’
before February fifteenth (15th) of the year succeeding the
taxabkle year a West Virginia withholding tax statement. If an -
individual's employment is terminated before the close of the
taxable vear, the emplover is reguired to furnish the employee a
West Virginia withhoelding statement on the date of the last
payment of wages to such employse. :

72.2 Information Regquired On Withholding Statement -The West
Virginias withhelding tax statement must contain the follow1ng
information:

{1} The employer s name, address, and identification
number’, ) - _ T T LI o LTI oI . N T o -

{Z) The employee's name, complete address and social
security account number. .

(3) The employee's total West Virginia wages before payroll
deductions, i.é., all wages paid Tresidents, or all wages earned
in West Virginia by nonresidents. i

(4) The total amount cf West Virginia income tax withheld,
if any, f£rom the employee's wages.

{(5) The employee's total wages for federal tax purposes, 1f
differert f£rom wages for West Virginia tax purposes.

(6) The total amount of . federal inceme tax withheld, :If
any, from the employee's wages.

116




STATE TAX DEPARTMENT -

TITLE 110 :
SERIES 21 - o . LT o L ool

§ 110-21-73. Credit For Tax Withheld.

73.1 General.-The West Virginia income tax deducted and
withheld from an individual's wages in any calendar year shall be
allowed as a c¢redit against the West Virginia income tax inmposed
on such individual. TIf the tax has actually been withheld by the
employer, such credit .shall be allowed fto the person from whose
wages the tax was withheld, even _theoeugh such +tax. has not been
paid over to the Tax Commissioner. However, the taxpayer will
net be granted credit for West Virginia income taxes withheld
from wages unless the taxpayer attaches a withholding tax
statement to "his annual return tTo substantiate -such claimed
credit. - B S e R

73.1.1 7. Where an employer fails to provide . an
employee with a withhelding tax statement and the employee i1s
unable Lo obtain such statement from the employer, the employee
should regquest from the Tax Department an Affidavit Of West
Virginia Inccme Taxes Withheld., A completed Affidavit Of West
Virginia Income Taxes Withheld serves as a substitute withholding
tax statement and 1s useabkle only where it is impessible  to
cbtain a withholding tax statement from the employer. -

73.2 Year Of Credit.-The tax withheld during any calendar
vear shall be allowed as a c¢redit in accordance with Subsection
73.1 above against the tax impesed .for the taxable year which

begins in such calendar year. Since most employees file returns
on the calendar vyear basis, they receive credit for .the tax
withheld during their entire repcrting year. However, .in the

case cf a taxpayer whe files his return on a £fiscal year basis
and whe 1is required Lo include in a return for such fiscal year
the inccocme from wages received during such £iscal year (cash
basis taxpayer), credit must be c¢lzimed for the entire tax
withheld in theé calendatr year duUrihg which sucdh fiscal .year
began. This is true even though the withholding tax statement
furnished by the employer shows wages pald and tax wmthheld for
the cazlendar. year. : '

73.2.1 Example.-2 files on =z £fiscal year basis
beginning June 1, 1928, and ending May 31, 1989. . The full amount
of tax withheld during the calendar vear 1988 must be claimed as
a credit on such fiscal year return and it may not be prorated to
reflect the portion withheld frcm June 1 teo, December 31, .1988,.
The withholding Tax statement for 1988 must-be attached to the
return filed for such fiscal yvear ending May 31, 19E8%.

§ 110-21-74. Emplover's Return And Pavment OF Withheld Taxes.

74.1 General.-Every employer reguired to-deduct and withhold
tax under the West Virginia Personal Income Tax Act shall file
with the Accgunting Division of the Tax Department an Empleover's
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Return of West Virginia Income Tax Withheld and remit with said.
return the full amcunt of taxes wiihheld at such time and in such
manner-as provided in this regulation. e

74,11 T Monthly Returns.-Every employer who withholds
meore -than cne hundred .dellars ($100) per month must file a
menthly return and remit <therewith the tax withheld for such
month. The due date for the filing of a monthly return shall be
on or hkefore the twentieth (20th) day of the succeeding month
excert for the month of Décember where the due date of the return
shall be on cr_before the thirty-first (31lst) day of January.

74.1.1.1 Where.an employer is. required to file on
a monthly basis, such employer shall continue to file on a
menthly basis until _the end of the calendar year regardless of
the amount of tax withheld. The monthly status <¢f an empleyer
can cnly be changed by permission of the Tax Commissioner when it
can be estaklished that the .amount cf tax will nect exceed one
hundred. dollars ($10C) per month. Such change will only be
permitted to.kbe made at the beginning of a calendar year.

74.1.1.2 Monthly returns are required to be filed
even - theough, in any given month, no wages are paid or tax

withheld. On such returns, the employer shall state .the reason
why no West Virginia inccme. tax was withheld ¢n the monthly
return. : o L o

74.1.1.3 Once a menthly return is reguired to ke
filed, an employer must continue to file monthly returns unless
the Tax Commissioner has ordered otherwisé cor until the employer
has permanently ceased to . pay wages under his . current
identification numker. : :

74£.1.2 Quarterly Returns.-Every  employer. who
withhelds less..than one hundred dollars ($100) per month must
file gquarterly returns and remit _therewith the tax withheld
during each calendar guarter. Quarterly returns are due on or
before the last day of the month fellowing the close of each
calendar quarter _as hereln prcvided:

Peried .. ... . . e - Due Date ...
January 1 to March 31. . . . . . . April 30
April 1.tec June 3C. . .+ .+ o« . . _sduly 31 v T ~
July 1 to September 30. . . ... . .Cctober 31
Cctober 1 to December 31. . . . . .January 31
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74.1.2.1. Quarterly returns are reguired %o be
filed even” thouch, in any calendar guarter, no wages are paid or
tax withheld. .0f sUc¢h returns, the employer shall state the
reaseon why no West Virginia income tax was withheld on the
gquarterly return.

74,1.2.2 Cnce a guErterly return 1s reguired to
be filed, an &mploysr must contihue teo £ile guarterly returns
unless the Tax Commissioner has ordered otherwise cr until the
empleoyer has permanentliy ceased to. pay wages under his current
identification number. -

74.1.3 Annual Returns.-Where the aggregate amount of
West Virginia income %ax withheld by the employer is less than
twenty-five dollars ($25) in a c¢alendar gquarter and the total
amount can reasonably be expected to be less than one hundred
dollars ($100) for -the entire calendar year, the employer may be
granted permission to file his withholding returns annually
instead of guarterly. An employer, however, may not withheld on

an annual basis unless he has cbtained written permission te do ..

so. from the Tax Commissioner. _ . . .. .o ...

74.1.23.1 The due date for. filing an annual return
and for remitting tax therewith is January thirty-first (3lst) of
the succeeding year.

74.1.4  Nct. withstanding the provisicns of
Ssubsections 74.1.1, 74.1.2, 74.1.3, the Tax Commissioner may, if
he believes such acticon necessary £for. the protection of the
revenues, require any employer to make such return and pay to him
or to a designated depository the tax deducted and withheld at
any time, or from time to time as he deems advisable.

74.1.5 Credits Against Tax Withheld.-A payment of
tax withheld pursuant to. West Virginia Code. § 11-21-74 and this
regulaticen may be subject to the credit set forth in West
Virginia Code 5§-11-15-9b and <the credit 'set forth in West
Virginiaz Code § 11~ 15A 3b as detailed under Section 43 .of these

regulations.”

74.1.6 Corraction Of Over And Underwithheolding.-Any
errors or mistakes in withholding shall be corrected in the same
manner as provided. for federal withholding tax purposes.

74.1.6.1 If a vwithheolding error is disccovered in
a subseguent month of the same calendar year, wages and salary
payments shall be adjusted in that meonth.

74.1.6.2.._If£ ._a withholding arror cannot be

adjusted on a return for a subsegquent return pericd of. the same
calendar year, the employer is regquired to consult the Accounting
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Division for purpocses of . determining the proper. method of -

correcticn.

74.1.6.3. If an error is made on the Employer's

Return of. West Virginia Income Tax Withheld, a credit or .

additional payment shall be made on the succeeding return.

74.2 Annual Reconciliaticn Of Tax Withheld.

-

74.2.1 The Annual Reconciliation of West Virginia
Income Tax Withheld (Form I.T 103) must be submitted by the
employer on ©r before. February twenty-eighth (28th) fellewing the
close of the calendar year, together with Tax Department copies
of all withhelding tax -statements for the year. Such annual
reconciliation musgt be accompanied by a list, preferably in the
form of ~an @dding machine tape or accounting machine listing of
the amounts of incdome tax withheld.. This reconciliation is to be
submitted separately from the employer's monthly or gquarterly
return. . : :

F4.2.2 Where the number of withholding statements is
substantial,  they may be forwarded +to..the Tax Department's
Accounting Division_ in packages of_ c¢onvenient size. When this

procedure is followed, the packages should be identified with the
name and identification number cf the empleoyer and consecutively
numbered . and the annuzl reccnciliatien placed in the package
numbered cne (1). _ The number cf packages should be indicated on
the annual reconciliation. : -

74.2.23 .. I1f an employer's total payrcll consists cf a
number of separate establishments, the withhelding statements may
be asszembled accordingly and a separate list submitted for each
establishment. In such case, a summary lisi should be submitted,
the +total of which must agree with the corresponding entry made
on the annual reccnciliation. : T '

74.3 Termination ©f Business.-If an employer permanently
discontinues or. sells his business or permanently ceases to. pay
wages under his  current identification number, withholding
returns shall be filed simultanecusly with or within thirty (30)
days after ~the filing of the final monthly or gquarterly return
and shall be accompanied by the adding machine tape or accounting
machine listing referred to .gbove. . Such last return must be
marked "Final Return".

74.3.1 Liability OQf Successor,-The successor 1in

business of any employer reguired under west Virginia Code
§ 11-21-71 and_Section 71 of these regulations to deduct and
withhold perscnal ificomg “tax from wages who sells out his or-its
business or stock of goods, or ceases deoing business, shall be
personally liable for the payment of personal income tax withheld
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or - which should . have been withheld plus additiens to tax,
rvenalties and interest relating thereto which remain unpald after
expiration of the thirty (30) day period allowéd for. payment by
the predecesscor except as prov1ded in Subsectlon 74.3.1.1 of thls
regulation. - -

74.3.1.1 Where a business 1is purchased 1in an
arms—length transaction, and where the purchaser withholds so
much of the consideration for the purchase as will satisfy any
withhelding tax, . additions teo tax, penalties and interest which
may ke due until the seller produces a receipt from the. . Tax
Commissioner evidencing the payment therecf, the purchaser shall
not be personally liable for withhelding taxes attributakle to
the former owner of the business unless the contract of sale
provides for the purthassér " té be liable for some or all of such
taxes. The amount  of tax, additions to tax, penalties and
interest for which_the successcr is liable constitutes a lien on
the property of the successor in accordance with West Virginia
Code § 11-10=11{£)(Z2}.

74.3.1.1.=2 Purchase price is not limited
to cash transferred to .the seller, but includes any cconsideration
flowinhg directly or indirectly to a seller or predecessor.

74£.3.1.1.b The reguirement tec withhold
consideration deoes not necessarily mean to retain or hold.
physical assets, ~__but means dealing with the purchasse

consideration in such a manner as to deny the seller or the
predecessor the benefit of the purchase consideration and to make
it available. to thes State for the satisfaction of the tax
liability.

74.3.1.2 The term ‘Ysucgesgsor" refers to any
person who _directly or. . indirectly purchases,  acguires, or
succeeds to The business or the stock ¢f gopds of any employer
guitting, selling, or otherwise disposing of a business cor stock

of goods.  The purchase or acguisition of a business may give
rise to. successor liability whether the consideration is meoney,
propexrty, assumption of  liabilities  or cancellation of
1ndebtedness+,,ﬁ O

74.3.1.3 The liability of a successor arises from
any sale, transfer,_ assignment cr other acguisition of a kusiness
or stock of gdods., A perscn who purchases or acguires a portion
cf a business or stock of gocds may become liable as a successor
where he purchases or -acquires substantially all of the business
assets cor stock cof gocds.

74,3.1.4 The business assets include the assets

cf a2 business pertaining directly to the conduct of the business.
Business asséts include real property or any interest therxein;
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tangible personal.. property, including £Lixtures, equipment and
vehicles; and intangible property, including -acceunts receivabkle,
contracts, business. name, business goodwill, customer lists,
delivery routes, patents, trademarks cor copyrights.

74.3.1.5 .If any taxpayer operates more than one
business at separate locations, each Dbusiness lecation. is a
separate business and has a separate stock of goods for purposes
of determining successor liability. A successcr of the business
or stock of goods of any business location is subjecth to
liability as a successor with respect to the tax attributable to.
that location even if he deces not purchase the business or stock
of goods of all the locations.

74.3.1.6 A change in the form of a business will
generally dJdive rise tc sucgcessor liakility, such as  the
incorporation _of a 'sole proprietorship or partnership, the
voluntary or inveluntary dissolution of a corporatiocn, the merger
or consolidation of two or more corporaticns, the formation of a
partnership from one cr more. . scole ”proprietorships or
corperations; or change in the name of a c¢orporation.

74.3.1.7 S8Successor liability dces not arise: in
connection with sales or transfers pursuant to assignments for
the benefit of.creditors, deeds of trust, cr security interests,
statutery liens, judgment liens unless the previocus owner
receives purchase meoney from the transfer or sale.. Any business.
operated under Title 11 eof _the United States Cede, which is &
purchased or acguired by another person, shall not give rise to
successor liabkility. T ' s '

74.3.1.8 The liability of a successor_extends to
taxes incurred in the course of operation of the business by the
predecessor, or .any prior predecessor. The liabkility includes
all taxes, interest, and additions to tax, whether assessed or
unassessed against the predecessor, and without regard to whether
a tax lien has been issued or perfected against the predecessor.
1f any predecessor .is glven a certificate relating to the tax
liability of a prior predecessor, then the successor shall eonly
be lizble for the tax liability of his immediate predecessor.

74.4 Use Of Pre-Addressed Forms.-If pre-addressed forms are ~
mailed to the employer. by the Accounting Division for use in
filing the efployer’'s .withholding returns, such pre-addressed
forms shall be used by the employer in filing these reports.
Where ~use of .such. forms. is. impractical, the employer must
exerclse _extrene care to show the employer's name and
identification number exactly as they appear on previcusly filed
returns. Lack of any form or return reguired under this
regulation shall not excuse_an employer's failure te file any
such form or return. T o o ' :




STATE TAX DEPARTMENT : : :
TITLE 110 e — _ e

SERIES 21 - . T LTl T

74.5 West Virginia Employer’'s Identification Number.

74.5.1 FEach employer will be identified by a West
Virginia employer's identification number. This identification
nunber will be the game as the federal identification number in
every case where the employer has been assigned such a number by
the Internal Revenue Service. .

74.5.2 In any instance where an employer has not
been assigned an identification number for. federal purposes and
is not requlred to obtain such a federal number, the employer
must notify  the Accounting DlVlSlon. which will assign a West
Virginia number for.his use. If an employer has been a351gned an
identification number by the Accounting Division. and later
obtains a federal number, he must notify the Accounting Division
of the fedesral __number and he will be notified tc discontinue
using the West Virginia identification number.

74.5.3 . Each employer shall” have only one
identification number. _If. an emplcyer .has been assigned more

than one. (1) federal number and has not been advised which to

usge, he should notify the Internal Revenue Service of the numbers
he has, the name and address to. which each number. was assigned
and the address of his principal place of business. The Internal
Ravenue Service will then advise him which number to use.

74.5.4 . . An employer who has acguired the business of
another emplover must not use any identification number assigned
to .the original employer, but must obtain a new identification
number in acceordance with this regulation.

74.6 Deposit In Trust For Tax Commissioner.-Whenever .any
employer fails to “collect, truthfully account for, pay over the
tax, or make returns of. the tax as required under West Virginia
Code § 11-21=74 and this regulaticn, the Tax Commissicner may
serve a notice reguiring such employer to cellect the taxes which
become collectible after service of such notice, to deposit such
taxes within the time spec;fled in such notice in a bank approved
by the Tax Commissioner, in a separate account 'in trust for and
payable +o the. . Tax Commissioner, and to ‘keep the amount of such
tax in such adcount until payment over to the Tax Commissioner.
Such notice .shall remain in €ffact until .a netice cf cancellation
is served by the Tax Commissioner. Any emplcoyer, who, after
service of _such netice by the Tax Commissioner, fails to comply
with the instructions contained therein shall be liable for

criminal &nd civil penalties.

74.6.1 In lieu of the requirement set forth in
Subsection 74.6 tc deposit the taxes in a separate bank account
in trust for and payable to the Tax Commissicner, the notice may
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reguire the .employer fo remit such taxes to a designated .ocfficer .
or employee of the Tax Commissioner. .

§ 110-21-75. ~ Employer's Liability For Withheld Taxes.

7.1 Evéery émployer. feduired té deduct and withheld West
Virginia income tax from the wages of an employee is lizble for
the. pavment of such tax regardless of. whether such tax is
collected from the employee by the employer. To the extent not
inconsistent with the provisicons of the West Virginia Personal
Income Tax -Act, all of the provisions of _West. K Virginia Code
§ 1i-10-1 et seq. relating te assessment and collecltion of taxes,
and tc¢ penalties,. additions to tax and interest -in respect
therete, thall ipply te every employer reguired teo withhold. tax.

75.1.1 .7 Where. the employer deducts._ less <Tthan the
correct amount of tax or-.fails to deduct any part of the tax, he
ig nevertheless lisble for the correct amount of . tax.

75.1.1.1 Excertion.-If - an ~empléyer falls to
deduct -and withhold tax as regquired apd thereafter the +tax
against which such. tax may be credited is paid, .the tax so
required teo. _be. deducted and withheld shall not be cecllected from
the employer, but the employer remains liable for any penalties,
additions to tax and interest otherwyise applicable for failure .to.
deduct and withhold. - . _

75.1.2 An employer is relieved of liakility to any
other person for the amount of income tax withheld and paid over
to the Tax Commissioner, and no emplcyee shall have any right of
action against his employer in respect tec any menies deducted and
withheld from Hig wages aiid paild &Vér to the Tax Ccmmissioner in
compliance or ‘intended compliance with the West Virginia Personal
Income Tax Act.

75.1.3 Any amcunt of tax withheld shall, with
respect to the. recipient of the wages, be deemed tc have been
paid .by him and shall, .in the hands o¢f <the employer. or

withholding agent, const;tgge;gfspgc1al fund in trust for the Tax
Commissioner. L : :

§ 110-21-76. Emplover's Failure To Withhold.

76.1 Generai.-If an employer fails te deduct and withhold

tax as reguired, and thereafter the income tax ‘against which such
tax may be credited is paid by the employee, the tax required to
be deducted and withhield .shall net be collected from the
employver.  Where this situation occurs, the employer shall not be
relieved of liakility £or any penalties, additicons teo .tax or
interest ctherwise applicable for fallure to deduct and withheold.
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76.1.1 "Example.-An empleyer fails to deduct and
withhold West Virginia income tax from an employee's. wages (on
whose wages he is reguired to withheold).  Thereafter, the
employee files _his West Virginia Personal Income Tax Return and
pays the income tax shown on the return to be due. Since the tax

was paid by the employee, the Tax Ccommissioner is precluded from
collecting the tax from the employer who should have withheld
from +the emplovee. This payment ocf tax, however, does .not
relieve the _emplecyer from any penalties, additions te tax or
interest in respect to. his failure_toc withhold.

76.1.1.1  In the event that an empleyer provides
an employee with a wage withholding tax statement but has not
actually deducted and withheld perscnal income tax from the wages
of the employee, the employer remains liable for the payment of
withholding *taxes if a credit against perscnal income tax is
claimed by the employee on his income tax return based on the
employer provided.withholding tax statement. '

§§ 110-21-77 to 110-21-79. _ Reserved For Future Use.

PART VI. PROCEDURE AND ADMINISTRATION

§ 110-21-80. Criminal Penalties.

80.1 Each and every provision of the West Virginia Tax |
Crimes &nd DPenalties Act set forth under West Virginia Code
§ 11-9-1 et seg. shall apply to the tax imposed pursuant to the

West Virginia Personal Income Tax ACE with like effect as if said

Act were applicable .only to

the fax

imposed by Article 21,

Chapter 11 and were set forth in extensoc in Article.21.

§ 110-21-81.

~General Procedure And Administration.

£81.1 Each and every provision

of the West Virginia Tax

Drocedure And Administration Act set forth under

West WVirginia

Code '§ 11-10-1 et seg. shall apply to the tax imposed pursuant <o
the West Virginia Perscnal Income Tax Act with like effect as 1if
said Act were applicable only to the tax imposed by Article 21,
Chapter 11 and were set forth in extenso in Article 21.

§ 110-21-82. Severability.

82.1 If any provision of the West Virginia Personal Income
Tax Act or .+tha application thereof shall for any reason Dbe
adjudged by any court of competent jurisdicticon to. be. invalid,
such Judgement shall not affect, impair. or invalidate the
remainder of sgaid Act, but shall be confined in its operation to
the provision thereof directly invelved in the .controversy in
which such judgement shall have been rendered, and the

125 R




STATE TAX DEPARTMENT
TITLE 110 S — ——
SERIES 21 . . Tl Ll LIl LT

applicability of such . provision to other perscns or circumstances

shall not be affected thereby.
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