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§ 110-19-1. General.

1.1 Type of regulation. - These reguiations are proposed legislative
regulations as defined in W. Va. Code § 29A-3-1 et seg.

1.2 Scope. - These proposed Tegislative regulations explain and clarify
the West Virginia Soft Drinks Tax, as stated in W. Va. Code § 11-19-1 et seq.

1.3 Authority. = These proposed legislative regulations are issued under
the autherity of W. Va. Code § 29A-3-15 and W. Va. Code § 11-10-5.

1.4 Filing date. = These proposed legislative regulaticns were filed in
the State Register as agency approved regulations on August 11, 1983 and as
modified legislative regulations on December 11, 1988,

1.5 Effective date. - These proposed legislative regulations become
effective upcn approval by the Legislature.

1.6 Citatien. - These proposed legislative regulations may be cited as 110

C.S.R. 19, 8 (1989).
§ 110-19-2. Definitions. - As wused in these vregulations and unless the

context clearly regquires a different meaning, the following terms shall have the
meaning ascribed herein, and shall apply in the singular or in the piural.

2.1 "Bottled soft drinks" shall dnclude any and all nonalcoholic
beverages, whether carbonated or not, such as soda water, ginger ale, Coca Cola,
1ime cola, Pepsi Cola, Dr. Pepper, root beer, carbonated water, orangeade,
Temonade, fruit juice when any plain or carbonated water, flavoring or syrup is
added, or any and all preparations commonly referred to as "soft drinks" of
whatever kind, which are closed and sealed in glass, paper, or any other type of
container, envelcpe, package or botile, whether manufacturad with or without the
use of any syrup. The term "bottled scoft drinks"™ shall not include fluid milk
to which no flavoring has bean added, or natural undiluted fruit juice or
vegetable juice. -

2.1.1 The term "bottled soft drinks" alsc does not include plain
water that is not carbonated artificfally, but which fis naturally carbonated
befeore it is removed from the ground.

2.2 "Natural undiluted fruit juice" shall mean the liquid resuiting from
the pressing of fruit with or without sweetener being added, or the Tiquid
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resulting from the reconstitution of natural fruit Juice concentrate by the
restoration of water to dehydrated natural fruit juice with or without sweetener
being added.

2.3 UNatural undiluted vegetable juice"™ shall mean the 1iquid resulting
from the pressing of vegetables with or without sweetener being added or the
1igquid resulting from the reconstitution of natural vegetable julice concentrate
by tha vrestoration of water to dehydrated natural vegetable Jjuice with or
without sweetener being added.

2.4 "Sweectener" shall mean sugar only, artificial or natural, which
singularly flavors the taste of a natural undiluted fruit juice or natural
undiluted vegetabls juice.

2.5 "Soft drink syrups and powders" shall fnciude the compound mixture or
the basic ingredients, whether dry or 1liquid, practically and commercially
usable in making, mixing or compounding scft drinks by the mixing thereof with
carbonated or plain water, ice, fruit, milk or any other product suitable to
make a soft drink, amcng such syrups being such products as Coca Cola syrup,
Chero Cola syrup, Pepsi Cola syrup, Dr. Pepper syrup, root beer syrup, Nu-Grape
syrup, Temon syrup, vanilla syrup, chocolate syrup, cherry smash syrup, rock
candy syrup, simple syrup, chocoiate drink powder, malt drink powder, or any
other prepared syrups or powders sold or used for the purpose of mixing soft
drinks commercially at soda fountains, restaurants or similar places as well as
those powder bases prepared for the purpose of demestically mixing soft drinks
such as Kool Aid, 0Oh Boy drink, Tip Top, Miracle Aid and &1l other similar
products. o '

2.6 "Simple syrup" shall mean the making, mixing, compounding or
manufacturing, by dissolving sugar and watar or any other mixtures that will
create simpie syrup to which may be or may not be added concentrates or
extracts. .

2.7 "Person'" shall mean and dinclude an individual, firm, partnership,
association or corporation.

2.8 "Wholesale dealer" includes only those persons who sell any bottled
soft drink or soft drink syrup to retail dealers for the purpose of resale.

2.9 "YRetail dealer" includes every person other than a wholesale dealer
mixing, making, compounding or manufacturing any drink from a soft drink syrup
or powder base, or a person salling such syrup or powder.

2.10 "Distributor" shall mean any person who manufactures, bottles,

produces or purchases for sale to vretail dealers any bottled soft drink or soft
drink syrup.

2.11 "Commissioner" means the State Tax Commissioner, and where the meaning
of the context requires, all deputies and employees duly authorized by him.

2.12 "Domestic use" shall mean for use exclusively in the home.
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2.13 "Commercial wuse" shall mean for use by restaurants, drive-ins,
theaters, canteens, schoois, hospitals or any other vendor offering finished
drinks to the consumer.

2.14 "Tax stamps or indicia' shall mean any soft drink stamp authorized by
the Commissioner to serve as such stamp, and shall be of the design and color
prescribed by the Commissioner.

2.15 "Tax crowns" shall mean any caps, 1ids, Tlabels, cartons, ends or
crowns authorized by the Commissioner and shall be of the design prescribed by
the Commissionar,

2.16 "Stamped soft drinks" means that the West Virginia fax stamp or tax
crown has been affixed to the soft drink 1id or neck of the container.

2.17 "Unstamped soft drinks" means that the West Virginia tax stamp or tax
crown has not been affixed to the soft drink container.

§ 110-19-3. Excise Tax On Bottled Soft Drinks, Syrups And Dry Mixtures:
Disposition Thereof..

3.1 An excise tax is levied and imposed by W. Va. Code § 11-19-2 upon the
sale, use, handiing or distribution of all bottled soft drinks, soft drink
syrups and powders, whether manufactured within or without this State, as
follows: : - -

3.1.1 On each bottled soft drink, a tax of one cent ($.01) on each
stxteen and nine-tenths (16.9) fluid ounces, or fraction thereof, or on each
one-half (.5) Titer, or fraction thereof contaired therein.

3.1.2 . 0On each gallon of soft drink syrup, a tax of eighty cents
($.80), and in 1ike ratio on each part gailon therecf, or on each four (&)
Titers of soft drink syrup a tax of eighty-four cents ($.84), and in 1ike ratio
on each part four (4) liters thereof.

3.1.3 On each ocunce by weight of dry mixture {powder) or fraction
thereof used for making soft drinks, a tax of one cent ($.01) or on each 28.35
grams, cor fraction thereof, a tax of one cent ($.01).

3.2 Any perscn manufacturing or producing within this State any bottled
soft drink or soft drink syrup or powder for sale within this State and any
distributor, wholesale dealer or retail dealer or any other person who is the
original consignee of any bottled soft drink or soft drink syrup or powder
manufactured or produced outside this State, or who brings such drinks or syrups
or powders inte this State, shall be Tiable for the excise tax imposed. The
excise tax imposed shall not be collected more than once in respect to any
bottled soft drink or soft drink syrup manufactured, sold, used or distributed
in this State.

3.2.1 Base products. - Base products such as hot chocolate
flavered drink mix, flavored milk shake bases, concentrated products to which
milk or other 1iquid is added to make a syrup used to complete & soft drink, and
all Tike items or products, will be taxed as syrups.
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3.2.2 Powders. = Powders includes compressed powders, crystals,
granules cr tablets freom which soft drinks can be made.

3.2.3 Powders converted to syrup. - Whenever a powder is converted
to a syrup, the tax per cunce on such powder will be computed in direct ratio to
the quantity of ready-to-use syrup produced. An exampie is that of cocoa powder
- generally, cne (1) pound of cocoa powder 1is used in the manufacture of a
gallon of chocolate syrup. Because the tax on a gallon of syrup is eighty cents
($.80) and sixteen (16) ounces of powder is required to produce cne (1) gallon
of syrup, the tax levied in this instance would be at the rate of five cents
($.05) per ounce on the powder.

3.2.4 Powders converted to soft drinks. - When a powder §s used to
make a soft drink without being converted into a syrup, the rate of tax will be
one cent ($.01) per ounce, or fraction thereof, of the powder weight.

3.2 Exempticns. - The following are exempt from the soft drinks tax:
3.3.1 Fluid milk tc which no flavering has been added.
3.3.2 Natural undiluted fruft juice or vegetable juice.
3.3.2.1 This exemption only zapplies to such Jjuices which are
one hundred percent (100%) pure, and which contain no artificial or natural
sweeteners, flavorings or preservatives.

3.3.3 Plain water which is uncarbonated.

3.3.4 Water which is naturaily carbonated. See Section 2.1.1 of
these reguiations.

§ 110-19-4, Reserved For Future Use.

§ 110-19-5. Affixing Of Tax Stamps Or Tax Crowns.

5.1 The payment of the taxes herein provided shall be evidenced by the
affixing of soft drink tax stamps or tax crowns to the original containers or
bottles in which any soft drink or syrup is placed, received, stored or handled.
Such stamps or crowns, of the appropriate denomination, shall be affixed to each
contatner of syrup and to each bottled soft drink by the person, who under the
provisions of W. Va. Ccde § 11-19-1 et seg. and this regulaticn, is first
required te pay the tax thereon, within twenty-four (24) hours after such person
has such bottled soft drink or syrup in his possession for the first time. The
provisions of this Section 5.1 shall not apply to syrup used by bottiers in the
manufacture of bottled scoft drinks, or to bottled soft drinks or syrups which
are transporied through this State and which are not sold, delivered, used or
stored herein, or to any bottled drink or syrup which is manufactured in this
State and sold tc a purchaser outside this State.

5.2 Alternate method to pay soft drink tax on breakfast drinks. ades,
punches, powder bases, and non-carbonated fruit drinks. - A1l soft drinks are
required to have the appropriate tax stamp or indicia or tax crown affixed to
the container except iiems on which the wholesaler distributor or retail dealer
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is permitted to file a report and pay the tax on the fifteenth {15th) day of the
month following the month of receipt or manufacturing of certain bottled drinks,
ades, punches, powder bases, powdered drink mixes, and non-carbonated fruft
drinks as referenced in Section 14 of these regulations.

5.3 Except as otherwise provided in W. Va. Code § 11-19-4 and in this
Secticn 5 cof this regulation, it shall be unlawful for any person to sell, use,
handle or distribute any bottled soft drink or soft drink syrup to which the
required tax stamps or tax crowns are not affixed, and any person who shall
violate this provision shali be guilty of a misdemeanor and, upon conviction
thereof, shall be punished by a fine of not less than one hundred dollars ($100)
nor more than Ffive hundred dollars ($503), or by imprisonment for nct more than
six {6) months, or by both such fine and imprisonment.

§ 110-19-5a. Cancellation And Removal Of Stamps.

5a.l Any person subject toc the tax imposed by W. Va. Code § 11-19-1 et seq.
and this regulation who affixes 2 soft drink stamp to a container shall be
required to immediately cancel the stamp by writing or marking initials thereon
and the date upon which the stamp was affixed. When any contziner to which a
stamp has bean affixed is emptied, the person emptying the same or on whose
behalf the same has been emptied shall be required to immediately remove or
deface the tax stamp thereon.

§ 110-19-5b. Disposition Of Unused Crowns; Penalty For Violation.

5b.1 Unused tax crowns upon which the tax imposed by W. Va. Code § 11-15-1
et seq. and this regulation has not been pafd and which the coriginal purchaser
has nct used and does not intend to use, and which are fit for use, shall be
disposed of in the following manner only:

Bb.1.1 By returning same to the manufacturer thereof and receiving
from such manufacturer a certificate which shall indicate the name of the person
returning the crowns, the date of return the name of the crown manufacturer, and
the number and denominations of crowns returned; or

5b.1.2 By transferring such crowns to any person and receiving in
exchange therefor a certificate issued by the Commissioner authorizing the
transferee to acquire such crowns; or

5b.1.3 By requesting a refund of tax actually paid in the case of
the destructien of unused tax-paid crowns or, for bonded accecunts handling
tax-net-paid crowns, by requesting permission to make an adjustment reducing
inventory. In either «case, the destruction must be witnessed by a
representative of the State Tax Department, and any reqguest for refund or
inventory adjustmant must bes accompanied by an affidavit stating the date, the
guantity, and denomination of crowns finvolved, and the method of their
destruction.

5b.2 Upon receipt of either such certificate, the Commissioner shall credit
the account of +the original purchaser {in the amount indicated by the
certificate.
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5b.3 In the event of the disposition of such crowns in a manner not
authorized by W. Va. Code § 11-19-1 et seg. and this regulation, the original
purchaser thereof or his estate, and/or any person (whether acting in an
official capacity or otherwise) who shall make such unauthorized disposition
shall Dbe Tiable for the amount of tax which the crowns represent; and, in
addition, shall be guiity of a misdemeanor and, upon conviction thersof, shall
be punished by a fine of five thousand dollars ($5,000) and impriscnment in the
county jail for not less than sixty {60) days nor more than one (1) year, in the
discretion of the court.

§ 110-19-6. Purchase Of Tax Stamps Or Tax Crowns; Discounts And Commissions;
Refunds And Statute Of Limitations.

6.1 Manufacturers or distributors of crowns may be required to furnish
bond to ensure faithful compliance with such regulations. Any person desiring
to purchase such crowns shall obtain from the Commissicner an authorization %o
do so, which shall specify the number of crowns to be purchased, and upon
shipment thereof the manufacturer shall transmit to the Commissioner a copy of
the invoice of such shipment. The Commissioner will not authorize the purchase
of crowns by any person who is in default in the payment of any tax required by
W. Va. Code § 11-19-1 et seg. and this regulation, or whe has not cbtained a
business registration certificate.

6.2 The Commissioner shall sell the stamps reguired by W. Va. Code
§ 11-18-1 et seq. and this regulation, or may authorize any shariff, or any bank
or trust company in this State, to sell such stamps as his deputy, and may allow
as a commission a fee of cne half of ¢ne percent (.5%) of the face value of all
stamps soid by such deputy. In the sale of such stamps the Commissioner shall
allow the following discounts:

6.2.1 On a szle of less than twenty-five dollars {$25), no discount;
on a sale of twenty-five dellars ($25) or over and lass than fifty dollars
($50), a discount of five percent (5%); and on a sale of fifty dollars ($50) or
more, a discount of ten percent (10%).

6.2 In the case of stamps, the tax imposed by W. Va. Cocde § 11-19-1 et
sec. and this regulation shall be paid in advance at the time the stamps are
purchased. In the case of tax crowns, the tax shall be paid in advance at the
time the Commissicner authorizes the purchase of such tax crowns, unless the
purchaser applies for and obtains credit as provided in Section 6.4.

6.4 Bonds. - Whenever any person applies for an authorization to purchase
tax crowns, he may apply for an extension of credit on the tax due with respect
to such crowns, and 1f he files a bond in the form prescribed by the
Commissioner, with satisfactory corporate surety, in an amount not less than
twenty-five percent (25%) more than the tax due with respect to the tax crowns
to be purchased, the Commissioner shall issue the necessary authorizaticn. Any
person who obtains such credit shall, on or before the fifteenth (15th) day of
each month, file with the Commissicner on forms prescribed by him a return
stating the number of tax crowns used by such person during the preceding month,
and hedsha1T at the same time pay te the Commissicner the tax due on the crowns
so used.
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6.4.1 . Duratign of bond. - The West Virginia soft drinks tax crown
purchase bond 1s to continue in full force and effect so long as the principal
remains subject to Tiability for sazid tax, and an annual renewal certificate is
required on the anniversary date of the bond.

6.4.2 Cancellation of bond. - If the bonded person or the bending
company elects to cancel the bonds, at least sixty (60) days notice of intent
shall be given to the Commissioner in writing., Should the Commissicner elect to
discontinue any further extension of credit and desire a cancellation of thes
contract, he may proceed with the dissclution upon written notice to both
parties, terminating the bond sixty {60) days from date of canceliation notice.
The Commissfoner will notify both parties of the dissclution by certified mail.

.5 The Commissiconer shall ailow to each purchaser of tax crowns, whether
for cash or credit, a discount of twelve and one half percent (12.5%) of the tax
value of such crowns. Such discount, and the discount allewed on the sale of
tax stamps, shall be in Tisu of thes allowance of any claim for refund by reascn
of the breakage or destruction of containers stamped or crowned as provided in
W. Va. Code § 11-19-1 et seg. and this regulatiecn, the spoilage of the soft
drinks or syrups, or the Toss or destruction of tax stamps or tax crowns.

6.5.1 Bottlers taking a credit of twelve and one-half percent
(12.5%) discount on their monthly soft drink tax return must include the tax for
the indicia lost during manufacturing since this loss is compensated for by the
discount allowed at the time of purchase or use of the indicia.

£.6 Unused Soft Drink Stamps may be returned to the Tax Department for a
refund, Tess the appropriate discount allowed at the time of purchase: Provided,
That & refund appiication is filed for the amount returned and the correct
amount 1s deducted from the closing inventory on the monthly Soft Drink Tax
Return,

6.6.1 “When the tax stamps or crowns or soft drinks, soft drink powders,
soft drink syrups or soft drink invoice products from the representative 1ist
referenced in Sectiocn 14 of the these regulaticns, upen which tax has been paid
are destroyed by fire, Tightning or flood; and when soft drinks, syrups or
powders upon which tax has been paid to the State of West Virginia are exported
from this State or are requirad to be destroyed pursuant to federal or State
order, the taxpayer may file a claim for refund for an amount equal to the
amount of tax actually paid for such stamps, crowns or invoice products. The
Commissioner shall cause a refund to be made only when a claim for refund is
filed within one hundred and eighty (180) days from the date the tax stamps or
crowns were destroyed or the soft drink product upon which tax was paid ware
destroyed or exported from this State. Any claim for refund not timely filed
shall not be construed to be or to constitute a moral obligaticn of this State
for payment. Such claim feor refund shall also be subject to the provisicns of
W. Va. Code § 11-10-14 et seq. At the election of the taxpayer, the amount of
any refund may be established as a credit. The amount refunded or credited
shall not be subject to the interest provisions of W. Va. Code § 11-10-17(d).

6.6.2 .. Ne refund will be given on soft drinks or tax indicia for
breaksge or destruction of stamped or crowned containers, spoilation of soft
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drinks or syrups, or the loss or destruction of tax stamps or crowns while in
the process of manufacturing.

€.7 Tax paid crowns. = Any person using tax paid crowns as evidence of the
payment of the soft drinks tax must comply with all requirements estabiished by
the Commissioner. '

8.7.1 No soft drink tax crowns of any style may bes sold te any
soft drink manufacturer by any crown manufacturer without authorization from the
Commissiconer. Authorization will be made by the issuznce of an official Soft
Drinks Tax Crown Certificate. The certificate will entitie the soft drink
manufacturer to receive frem the crown manufaciurer the quantity of crowns

specified.

5.7.2 The crown manufacturer shall be responsibie for the safe
keeping of all crowns manufactured for sale until such time as they are
delivered tc the purchaser in accordance with the certificate issued by the
Commissicner specifying the exact amount of crowns authorized. Crowns shall not
be sold or delivered in excess of the exact number specified by the certificate.

5.7.3 To secure delivery of crowns, soft drinks manufacturers ars
required tc pay the tax in full, or have executed z bond in an amount not less
than one hundred twenty-five percent (125%) of the tax involved, represented by
the number cof crowns desired or secure a certificate authorizing the crown
manufacturer to make delivery of the number of crowns specified by the
certificate, Nothing centained herein shall prevent soft drink manufacturers
frem purchasing crowns on both cash basis {prepaid) and bend account at the same
time. The crown company or soft drinks manufacturer will be 71iable for the tax
value of the crowns deliverad in excess of the number of crowns indicated by the
certificate. ' o '

6.7.4 Certificate reisase numbers will be issued by the
Commissicner on soft drink tax requisition forms for soft drink manufacturers
who hold a West Virginia Business Registration Certificate, (W. Va. Code
§ 11-12-1 et seq.) findicating the number of crowns, the crown manufacturer and
the denomination of crowns desired. If no bond has been executed and filed with
the Commissicner, the soft drink %tax requisition form must dinclude remittance
for the full tax less discount.

6.7.5 A1l crown manufacturers authorized by the Commissioner to
manufacture official West Virginia crowns will be regquired to confeorm to such
special regulations or instructions as may be issued. Crown manufacturers will
be required to file monthly reports on forms prescribed and furnished by the
Commissioner. All records pertaining thereto are subject to examination by the
Commissioner.

65.7.6 A1l soft drink manufacturers desiring to use crowns will be
required to conform to the regulations of the Commissioner with regard to such
crowns. A1l records of the soft drinks manufacturer pertaining to the purchass
and use of crowns are subject to examination by the Commissioner.

‘ £.7.7 A1l soft drink manufacturers not operating on 2 bond or
credit account are required to file a monthly report. Thase reports are due in
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the office of the Commissioner on or before the fifteenth (15th) day of the
month showing the transacticns of the previous month. The reports must reflect
invoice payment method schedules §f applicable, the beginning dinventory, the
various purchases, thes sales made, the stamps purchased and appiied against
sales, and closing inventories.

6.7.8 ATl soft drink manufacturars who operate on both cash basis
and beond account are reguired tc file a monthly report. These reports are due
in the Commissioner's office on or before the Fifteenth (15th) day of the month
showing the transactions ¢f the previous menth.

6.7.9 °  The Commissioner will not authorize the purchase of crowns
by any person who is in default in the filing of monthly reports and the tax due
on the tax indicia.

6.7.1C Canning or packing plants. - In the event a manufacturer of
soft drink items, subject to the West Virginia soft drinks tax, elects to
arrangs for a canner to bottle, can or pack his products, the manufacturer shall
appily to the Commissicner for crown certificates and pay the applicable tax or
furnish a2 surety bond as provided in W. Va. Code § 11-19-1 et seq. The
manufacturer shall file monthly reports on forms prescribed by the Commissioner
on or before the fifteenth (15th) day of the month showing the transactions of
the nrevicus month.

£.7.11 Soft drink manufacturing companies located outside of West
Virginia who have sales in West Virginia may secure crown certificates and pay
the tax. The soft drink manufacturer located outside of West Virginia will be
allowed credit on their monthly soft drink tax return for out-of-state sales of
soft drink preduct with West Virginia tax indicia affixed.

8.7.12 The soft drinks manufacturer shall cbtain permission from
the Commissicner %o return soft drinks tax crowns to the crown manufacturer.
The crown manufacturer is prohibited from accepting such returns without written
authorizaticn from the Commissioner.

6.7.13 The crown manufacturer may not reject any official or tax
paid crowns from his inventory without written notice to the Commissicner.

6.7.14 The exchanging, borrowing or purchasing of crowns between
soft drink manufacturers {s strictly prohibited,

6.7.15 Any crown for which credit is being claimed shall be stored
until the exact count is verified by the Commissfoner, after which credit may be
taken in the crown inventory. The Commissioner will not authorize the purchase
of crowns by any person who is in default in the payment of tax or who has not
filed his menthly report as required. Any person who obtains credit shall file
2 report and remit the tax. Such report and tax is due in the Commissioner's
office on or before the fifteenth (15th) day of the month showing transactions
for the preceding month.

§ 110-19-6a. Due Date Of Reports; Additional Reports: Extensions Of Time.
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6a.1 Every person subject to the tax imposed by W. Va. Code § 11~19-1 et
seq. and this regulation shall on or bafore the fifteenth (15th) day of each
month make and file with the Commissioner z report of such persen's operations
for the preceding month to verify liability for that tax. This report shall be
in a form prescribed by the Commissioner.

©a.2 The Commissioner may by fifteen (15) days' written notice require the
filing of such additicnal reports as he deems necesssary to verify a person's
Tiability under W. Va. Code § 11-19-1 et seq.

6a.3 Upon written application setting forth good cause, the Commissioner
may extend the time for filing such reports or additional reports on such terms
and conditions as he may reagquire.

6a.4 A monthly report shall be filed by the following:

6z.4.1 Dairies and se¢ft drink manufactursrs. - Filed by all
manufacturers and canners or bottlers of soft drinks.

fa.4.2 Wholesalers and/or distributers of syrups, powders, and soft
drinks. - Filed by all persons who are not actually canning or bottling soft
drinks, ' .

6a.4.3 Retailers of syrups, powders, and soft drinks. - Filed by

all deaiers other than wholesale dealers involved in the mixing, making,
compounding, or manufacturing of any drink from a soft drink syrup or powder
base, or a person selling any soft drink product upen which the tax has not been
paid.

§ 110-19~6b. Additional Penalty For lLate Filing Or Payment.

6b.1 In additicn to the additions to tax, penalties and interest authorized
in W. Va. Code § 11-10-1 et seg., if any taxpayer fails to file a return or pay
the proper amount of tax within the time specified herein, the Commissioner
shall refuse to authorize the purchase of tax stamps or crowns by the delinquent
taxpayer: Provided, That if the failure to pay was due to reasconable cause, the
Commissioner may waive this penalty.

6b.2 The taxpayer may request a hearing within sixty (60) days after
service of notice of the refusal of the Commissioner to authorize the purchase
of the tax stamps or crowns. Upon receipt of 2 written request for a hearing
filed within the time prescribed, the provisions for hearing and appeal in
W. Va. Code §8 11-10~9 and 10 shall be applicable.

§ 110~19-6c. Reserved For Future Use.

§ 110-19-6d. Interstate Sales.

6d.1 Sales of producis subject to the West Virginia soft drinks tax which
are shipped to cut-of-state dealers are not taxable.

6d.1.1  Interstate sales of a dealer using non-tax crowns. - If the
manutacturer elects to use neon-tax crowns for out-cf-state sales, he will be

10
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required to furnish a detailed accounting of his crown stock. Evan though
non-tax crowns are usad for interstate sales, the manufacturer shall maintain a
complete sales record. The record must show the purchaser, his address, the

date of sale and the number of cases soid. Such sales records shall be open for
inspection by agents of the Commissioner at ail times during regular office

hours.

6d.1.2 Interstate sales of a dealer using tax crowns., - The soft
drinks intended for interstate sales may be capped with official West Virginia
crowns and credit taken when computing the tax payvable to tha Commissioner. The
manufacturer or dealsr proceeding on this basis shall indicate the date of sale,
the consignee and the number of cases sold on forms as may be prescribed and
furnished by the Commissioner. This Section applies to both soft drink
manufacturers and dairfes.

6d.1.3 Merchandising. - No manufacturer or his representatives may
distribute bottled soft drinks for promotional purposes unless the West Virginia
soft drinks tax has been paid.

6d.1.4 Records and audits. - Every dealer of bottled soft drinks or
scft drinks syrups and powders or other items subject to the soft drinks tax
manufactured or imported, soid, usad, consumed or distributed in this State
shall maintain a complete record of all transactions. The reccrds shaill be kept
for at least three (3) years. Records are subject to audit by the Commissioner
at any time during regular business hours. A1l soft drink products are subject
to inspeciicn at any time during regular business hours. The records shall

include:

6d.1.4.1 A monthly inventory of such stock taken at the close of
business cn the last business day of the month. Such inventcry shall reflect
the stamped and unstamped stock. Reports and all records must be prepared on
the calendar month vrather than by periods due to the accounting process
Tnvolved. -

6d.1.4.2 Total purchases of such goods during the month from all
sources supperted by copies of invoices from each source of supply.

6d.1.4.3 Total sales of dtems in West Virginia subject to the
tax, tax paid or exempted by regulations, supported by sales slips, invoices or
other vecords or methods as may be required by the Commissioner to each
customer.

6cd.1.4.4 Total sales to out-of-state dealers. Separate records
are to be maintained for each state into which shipments are made. A stamp or
crown account shatl be kept which reflects:

6d4.1.4.4.1 Crowns or stamps on hand at close of business
on the Tast day of preceding month. If tax paid crowns and non-tax paid crowns
are in stock on that date, then a definite accounting of each.

8d.1.4.4.2 Crewns or stamps bought and received during
the month,

11
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6d.1.4.4.3 Crowns or stamps used during the month.

6d.1.4.4.4 Crowns or stamps on hand at close of business
on last business day of the month.

§§ 110-19-7 and 110~-19-8. Reserved For Future Use.

§ 1106-19-8a. Sejzure And Sale Of Soft Drink Syrups By Commissioner;
Forfeiture; Collection Of Tax. ]

8a.1 Whenever the Commissioner shall discovar any soft drink syrups or
powders, subject to tax as provided by W. Va. Code § 11-13~1 et seg. and this
regulation and upon which the tax has not been paid as herein required, the
Commissicner 1is hereby authorized and empowered forthwith to seize and take
possession of such soft drink syrups, which shall thersupon be deemed to be
forfeited to the State, and the Commissioner shall within a reasonable time
thereafter sell such forfeited soft drink syrups and from the proceeds of such
sale shall collect the tax and interest due thereon, together with a penalty of
Tifty percent (50%) of the tax dus and the cost incurred in such proceedings,
and pay the balance, if any, to the person in whose possession such soft drink
syrups were found.

8a.2 Such sefzure and saie shall not be deemed to relieve any person from
fine or impriscnment provided for violation of any provision of W. Va. Code
§ 11-19~1 et seg. and this regulation. Such sale shall be made in the county
where most convenient and economical. Notice of such sale shall be published as
a Class I legai advertisement in compliance with the provisions of W. Va. Code
§ 59-3-1 et seg., and the publication area for such publication shall be ths
county wherein such seizure was made and the county wherein the sale is to takes
place. Notice shall be published at Teast five (5) days prior to the sale.

8a.3 The Commissioner, within ten (10} days after seizure, shall give the
owner of the soft drink syrups written notice of the seizure and forfeiture.
The owner may, within twenty (20) days after receipt of the notice, request a
hearing before the Commissioner or his examiner. The hearing shall be held as
provided in W. Va. Code §& 11-10-9 and the owner may appeal the decision of the
Commissicner as provided in W. Va. Code § 11-10-1C.

§ 110-19-9. Reserved For Future Use.

§ 110-19-10. Aitering, Counterfeiting Or Reusing Tax Stamps Or Tax Crowns:
Penalty.

10.1 Any persen whe falsely or fraudulently makes, forges, alters, or
counterfeits any tax stamp or tax crown prescribed by the Commissioner under the
provisions of W. Va. Code § 11-19-1 et seq. and this regulation, or who
knowingly or willfully utters, passes or tenders as true any such false,
aitered, forged or counterfeited stamp or crown, or who uses more than once any
stamp or crown for the purpcse of evading such tax shall be guilty of a felony
and, wupon conviction thereof, shall be punished by impriscnment in the
penitentiary for not less than one (1) year nor more than five (5) years.

§ 110-19-11. Penalties: Crimes.
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11.1 Any person who viclates any of the provisions of W. Va. Code § 11-19-1
et seg. and this regulation under the authority of W. Va., Code § 11-10-1 et seq.
for the violation of which no other penalty is provided by law, shall be guilty
of a misdemeancr and, upcn conviction thereof, shall be punishad by a fine of
not less than twenty-five dollars ($25) nor more than one hundred dellars

($100).

§ 110-19-12. Separability.

12.1 The previsions of the several Secticons of W. Va. Code § 11-19-1 et
seq. and this regulaticn shall be deemed %o be separable inscfar as they or
their meaning is not inseparably connected, and if any provisions of W. Va. Code
§ 11-19-1 et seg. or this regulation shall be held uncenstituticnal, such
helding shall net affect any of the other provisions thereof.

§ 110-19-13. General Procedure And Administration.

13.1 Each and every proyision of the "West Virginia Tax Procedure and
Administration Act" set forth in W. VYa. Code § 11-10-1 et seg. shall apply to
the tax imposed by W. Va. Code § 11-19-1 et seq. and this reguiation with 1ike
effect as if said act were applicable only to the tax imposed by W. Va. Code
§ 11-19-1 et seg. and this regulation and were set forth in extenso in W. Va.
Code § 11-19-1 et seq. and this reguiation.

§ 110-19-14. Representative List Of Taxable Soft Drink Products,

14,1 A detailed Tlisting of soft drink oproducts, including their
classification and stamp or alternate tax payment method, is available upon
request:

State Tax Depariment
Accounting Division
Seft Drink Tax Unit
Revenue Center

1001 tee Street, East
Charleston, WV 25301
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WEST VIRGINIA LEGISLATURE N
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE ! i
I

Room M-438, State Capitol ,EJEL
Charisston, West Virginia 25305
(304) 340-3286
Senator Llovd Jackson, Ce-Chairman Debra A. Graham, gc?nsel
Delegate Patrick H. Murphy, Co-Chairman Marie Nickerson, Receiving Clerk

NOTICE OF ACTION TAKEN BY TECSTSIATIVE RULE-MAKING REVIEW COMMITTEE

November 17, 1989

TO: Ken Hechler, Secretary cf State, State Register

TO: The Honorable Charles 0. Lorsansen
State Tax COmm1551oner
State Capitol
Charleston, WV 28305

FROM: Legislative Rule-Making Review Committee

PROPOSED RULE: Soft Drinks Tax

The Legislative Rule-Making Review Commlttee recommends That the Wast
Virginia Legislature:

1. Authorize the agency to promulgate the Legislative Rule

(a) as originally filed
{b) as modified by the agency X

2. Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached. .

3. Authcrize the agency te promulgate the Legislative rule
with certain amendments:; amendments and a statement of
reasons for such recommendation is attached.

4. Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement of reasons for such recommendation 1s attached.

5. Recommends that the rule . be withdrawn; a statement of
reascns for such recommendation i1s attached.

Pursuant to Code 2924-3-11(c), this notice has been filed in the State
Register and with the agency propcsing the rule.

cc: John Montgomery, Esg., Legal Div., Tax Dept.
Scott Icard, PO Box 1884, Charleston 25327
John Mairs, PO Box 553, Charleston 25301




