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1. Authorizing statute(s) citation: W, Va. Code §§ 11-10-5 and
29A-3-15. .. . . _
2. SAa. Date filed in State Register with Notice of Public¢ Comment
July 11, 13989
b. What other notice, including advertising, did you give'of the
hearing? None
c. Date cf public comment period: July 11, 198% through
August 10, 1989
d. Attach list of persons whe appeared at hearing, comments
received, amendments, reascns for amendments.
Attached B "No comments received 5
e. Date you filed in State Register the agency approved proppsed
Legislative Rule following public hearing: (ke exact) 1
Augustjy, 1988
£. Name and phone number of agency person to contact for.

additional information: Jochn Meontgemery - 348-533C




SUMMARY OF RULE AND STATEMENT OF CIRCUMSTANCES

The trule explains and clarifies West Virginia law as 1t
relates to the scft drinks tax imposed by W. Va. Code § 11-19-1 et
sedq. The rule ig necessary to assure the proper administration of
the tax, especlially because there is no current rule governing the

tax in guestion.




FISCAL NOTE FOR PRCPOSED RULES

Rule Title: Soft Drinks Ta=x

Type cf Rule: X Legislative Interpretive Procedural
Agency: Tax Department  Address: State Capitol; Charleston, WV 25305
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2. Explanation of above estimates:

The fiscal impact of the rule should not vary from that envisioned
by the Legislature when it enacted the tax.

3. Chijectives of these rules: .
There is no rule in existence governing the administration of .the
tax. The rulé@ therefore explains and clarifies West Virginia law as it

relates to the tax.
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Filed: August §p, 1989

§ 110-19-1. General.

1.1 Type_of reculatien. - These regulations are proposed legislative
regulations as defined in W. Va. Code § 28A-3-1 et seg.

1.2 Scope. - These proposed legislative regulations explain and clarify
the West Virginia Soft Drinks. Tax, as stated in W. Va. Code § 11-19-1 et segq.

1.3 Authority. ~ These proposed legislative vregulations are issued under
the authority of W. Va. Code § 29A-3-15 and W. Va. Code § 11-10-5.

1.4 Filing date. = These proposed legislative regulations were filed in
the State Register as agency approved regulations on August 77, 1989,

1.5 Effective date. - These proposed Tlegislative regulations become
effective upon approval by the legislature.

1.6 Citatiorn. - These proposed Tegisiative regulations may be cited as 110
C.S.R. 19, 8§ (1989). .

§ 110-19-2. Definitions. - As used in these regulations and unless the
context cleariy requires a different meaning, the following terms shall have the
meaning ascribed herein, and shall zpply in the singular or in the plural.

2.1 "Bottled soft drinks® shall dnclude any and ail nonaleoholic
beverages, whether carbonated or not, such as soda water, ginger ale, Coca Cola,s
lime cola, Pepsi Cola, Dr. Pepper, root bear, carbonated water, orangeade,
temonade, fruit juice when any plain or carbonated water, flavoring or syrup is
added, or any and all preparations commonlty referred to as "soft drinks" of
whatever kind, which are closed and sealed n glass, paper, or any other type of
container, envelope, package or botile, whether manufactured with or without the
use of any syrup. The term "bottled soft drinks" shzall not include fluid milk
to which no flavoring has been added, or natural undiluted fruit Juice or
vegeteble juice. s

2.1.1 The term "bottled soft drinks" also does not include plain
water that s not carbonated artificially, but which is naturally carbonated _
before it s removed from the ground.

2.2 "Natural undiluted fruit Jjujce" shall mean the liguid resulting from
the pressing of fruit with or without sweetensr being added, or the ligquid
resulting from the reconstitution of natural fruit juice concentrate by the -
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restoration of water to dehydrated natural fruit juice with or without sweetener
being added.

2.3 "Natural undiluted vegetable juice" shall mean the Tiquid resulting
from the pressing of vegetables with or without sweetener being added or the
Tiquid resulting from the reconstitution of natural vegestable juice concentrate
by the restoration of water to dehydrated natural vegetable Jjuice with or
without sweetener being added.

2.4 V"Syestener" shall mean sugar only, artificial or natural, which
singulariy flavors the taste of a natural undiluted fruit Jjuice or natural
undiluted vegetable juice. 7

2.5 "Soft drink syrups and powders" shall include the compound mixture or
the basic .ingredients, whether dry or liguid, nractically and commevrcially
usable in making, mixing or compounding soft drinks by the mixing thereof with
carbonated or plain water, ice, fruit, milk or any other product suitable to
make a soft drink, among such syrups being such products as Coca Cola syrup,
Chero Ccla syrup, Pepsi Cola syrup, Dr. Pepper syrup, root Deer syrup, Nu-Grape
syrup, lemon syrup, vanilla syrup, chocolate syrup, cherry smash syrup, rock
candy syrup, simpie syrup, chocoiate drink powder, malt drink nowder, or any
other prepared syrups or powders sold or used for the purpose of mixing soft
drinks commercially at-soda fountains, restaurants or similar places as well as
those powder bases prepared for the purpcse of domestically mixing soft drinks
such as Kool Aid, COh Boy drink, Tip Toép, Miracle Aid and all other simiiar
products. . S

2.6 "Simple syrup" shall mean the making, wmixing, compounding or
manufacturing, by dissolving sugar and water or any other mixtures that will
create simple syrup tc which may be or may not be added concentrates or
axtracts.

2.7 "“Parson' shall mean and include an individual, .firm, partnership,
association or corporation,

2.8 "Wholesale dealer” includes only those persons who seil any bottled
soft drink or soft drink syrup to retzil dealers for the purpose of resaile.

2.9 URetail dealer" includes every person other than z wholesale dealer
mixing, meking, compounding or manufacturing any drink from a satt drink syrup
or powder base, or a person s217ing such syrup or powder.

2.10 "Distributor" shall mean any person who manufactures, bottles,
produces or purchasas for sale to retail dealers any bottied scft drink or soft
drink syrup.

2.11 "Commissioner" means the State Tax Commissicner, and where the meaning
of the contéxt requires, all deputies and employses duly authorized by him,

2.12 "Domestic use" shall mean for use exclusively in the home.
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2.13 "Commercial wuse" shall mean for use by restaurants, drive-ins,
theaters, canteens, schools, hospitals or any other vendor offering finished
drinks to the consumer.

2.14 "Tax stamps or indicia" shall mean any soft drink stamp authorized by
the Commissioner to serve as such stamp, and shall be of the design and color
prescribed by the Commissicner.

2.15 "Tax crowns' shall mean any caps, 1ids, Tabels, cartons, ends or
cyowns authorized by the Commissioner and shall be of the design prescribed by
tha Commissioner.

2.16 "Stamped soft drinks" means that the West Virginiz tax stamp or tax
crown has been affixed tc the soft drink 1id or neck of the container.

2.17 "Unstamped soft drinks” means that the West Virginia tax stamp or tax
crown has not been affixed to the soft drink container.

§ 110-19-3. . Excise Tax_0On Bottled Soft Drinks, Syrups And Dry Mixtures;
Disposition_ Thereof. '

3.1 An axcise tax s levied and imposed by W. Va. Code § 11-1%-2 upon the
saje, use, handiing cor distribution of all boittled soft drinks, soft drink
syrups and powders, whether manufactured within or without this State, as
follows: .

3.1.1 On each bottled soft drink, a tax of one cent ($.01) on each
sixtesan and nine-tenths (16.8) fluid ounces, or Tfraction thereof, or on each
one~half (.5) Tliter, or fraction thereof contained therein.

. 3.1.2 On each gallon of soft drink syrup, a tax of eighty cents
($.80), and in like ratic on each part gallon thereof, or on each four (4)
Jiters of soft drink syrup a tax of efghty-four cents ($.84), and in like ratio
on each part four (4) liters thereof.

3.1.3 On each ounce by weight of dry mixture (powder) or fraction
thereof used for making soft drinks, a tax of one cent ($.01) or on each 28.35
grams, or fraction thereof, a tax of one cent ($.01}.

3.2 Any person manufacturing cor producing within this State any bottled
soft drink or soft drink syrup or powder for sale within this State and any
distributor, wholesale dealer or retail dealer or any other person who is the
original consignee of any bottled soft drink or soft drink syrup or nowder
manufactured or produced ocutside this State, or who brings such drinks or syrups
or powders inte this State, shail be liable for the excise tax imposed. The
excise tax imposed shall nct be collected more than once 1in respect to any
bottled soft drink or soft drink syrup manufactured, sold, usad or distributed
in this State.

3.2.1 Rase bproducis. - Base products such as hot chocolate
flavored drink mix, flavored milk shake bases, concentrated products to which
milk or other Tiquid is added.to make a syrup used to complete a soft drink, and
all Tike items or products, will be taxed as syrups.
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3.2.2 "Powders. - Powders includes compressed powders, crystials,
granules or tablets from which soft drinks can be made.

3.2.3 Powders converied to syrup. - Whenever a powder is converted
to a syrup, the tax per ounce on such powder will be computed in direct ratio to
the quantity of ready-to-use syrup produced. An example is that of cocoa powder
- generally, one (1) pound of cocoa powder is usad fn the manufacture of a
gallon of chocolate syrup. Because the tax on a galien of syrup is eighty cents
($.80) and sixteen (16) ounces of powder is required to produce one (1) gailon
of syrup, the tax Tevied in this instance would be at the rate of five cents
(%.05) per ounce on the powder.

3.2.4 Powders converted to soft drinks. - Whan a powder is used to
make a soft drink without being converted intc 2 syrup, the rate of tax will be
one cent ($.01) per ounce, or fraction thereof, of the powder weight.

3.3 " Exempticns. - The following are exempt from the soft drinks tax:

3.3.1 Fluid milk to which no flavoring has been added.
3.3.2 7 HNatural undiluted fruit juice or vegetable juice.
3.3.2.1 This¢ exemption oniy applies to such juices which are

one- hundred percent (100%) pure, and which contain no artificial or naturel
sweeteners, flavorings or preservatives.

3.3.3 Piain water which is uncarbonated.

3.3.4 Water which s naturaliy carbenaied. Ses Section 2.1.1 of
these regulations. :

S 110-19-4. Reserved For Future Use.

§ 110-19-5. Affixing Gf Tax Stamps Or Tax Crowns.

5.1 The payment of the taxes herein provided shall be evidenced by the
affixing of soft drink tax stamps or tax crowns to the original containers or
bottTes in which any soft drink or syrup is placed, received, storad or handled.
Such stamps or crowns, of the appropriate denomination, shall be affixed to each
centainer of syrup and to each bottled soft drink by the person, wheo under the
provisions of W. Va. Code & 11-19-1 et seq. and this regulation, is first
required to pay the tax thereon, within twenty-four (24) hours after such person
has such bottled soft drink or syrup in his possession for the first time. The
provisions of this Section 5.1 shall not apply to syrup used by bottlers in the
manufacture of bottled soft drinks, or to bottled soft drinks or syrups which
are transported through this State and which are not sold, delivered, used or
stored hersin, or to any bottled drink or syrup which is manufactured in this
State and scld to a purchaser outside this State.

5.2 Alternate method %o pay soft drink tax on Dbreakfast drinks, ades,
punches, powder bases, and non-carbonated fruit drinks. =~ All soft drinks are
required to_ have the appropriate tax stamp or indicia cr tax crown atfixed to
the container except itams on which the whoiesaler distributor or retail dealer

-
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is permitted to file a report and pay the tax on the fifteenth (15th) day of the
month following the menth of receipt or manufacturing of certain bottled drinks,
ades, punches, powder bases, powdered drink mixes, and non-carbonated fruit
drinks as referenced in Section 14 of these regulations.

5.3 Except as otherwise provided in W. Va. Code § 11-19-4 and in this
Section 5 of this regulation, it shall be unlawful Tor any person o sell, use,
handle or distribute any bottled soft drink or soft drink syrup to which the
required tax stamps or iax crowns are not affixed, and any person who shall
violate this provision shall be guilty of a misdemeancr and, upon conviction
thereof, shall be punished by a fine of not less than one hundred dollars ($100)
nor more than five hundred doilars ($500), or by imprisonment for not more than
six (6) months, or by both such fine and imprisonment.

§ 110-19-5a. Cancellation And Removal Of Stamps.

5a.l Any person subject to the tax imposed by W. Va. Code § 11-19-1 et segq.
and this reguldation who affixes a soft drink stamp to a container shall be
required to immediately cancel the stamp by writing or marking initials thereon
and the date upon which the stamp was affixed. When any container to which a
stamp has been affixed is emptied, the person emptying the same or on whose
behalf the same has been emptied shall be required to immediately remove or
deface the tax stamp thereon.

§ 110-19-56b. Disposition Of Unused Crowns; Penalty For Violation.

5b.1 Unused_tax crowns upon which the tax imposed by W. Va. Cede § 11-19-1
et seq. and this regulation has not been paid and which the original purchaser
has not usad and does not intend to use, and which are fit for use, shall be
disposed of in the following manner only:

Bb.1.1 8y returning same to the manufacturer thereof and receiving
from such manufacturer a certificate which shall indicate the.name of the person
returning the crowns, the name of the crown manufacturer, and dencminations of
crowns returned; or

5p.1.2 By transferring such crowns to any person and receiving in
exchange therefor a certificate issued by the Commissioner authorizing the
transferee to acquire such crowns; or

Bb.1.3 By requasting a refund of tax actually pafd in the case of
the destruction of unused tax-paid crowns or, for bonded accounts handling
tax-not-paid crowns, by reguesting permission to make an adjustment reducing
inventory. In  either case, the destruction must be witnessed by a
representative of tha State Tax Department, and any request for refund or
inventory adjustment must be accompanied by an affidavit stating the date, the
quantity, and dencmination of crowns involved, and the method of their
destruction.

5h.2 Upon receipt of either such certificate, the Commissioner shall credit
the account of the original purchaser in the amount indicated by the
certificate.

o
i
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5b.3 In the event o¢f the dispositicn of such crowns in & manner not
authorized by W. Va. Code § 11-1%-1 gt seg. and this regulation, the original
vurchaser thereof or his estate, and/cr any person who shall make such
unauthorized disposition shall be l1iable for the amount of tax which the crowns
represent; and, in addition, shall be gquilty of a misdemeanor and, upon
conviction thereof, shall be punishaed by a fine of five thousand dollars
($5,000) and impriscnment in the county jail for not less than sixty (60) days
nor more than cne (1) year, in the discretion of the court.

§ 116-19-6. Purchase Of Tax Stamps Or Tax Crowns; Discounts And Commissions;
Refunds And Statute Of Limitations..

5.1 Manufacturers or distributors of crowns may be required teo furnish
bond to ensure faithful compliance with such regulaticns. Any person desiring
to purchase such crowns shall obtain from the Commissiocner an authorization to
do =0, which shall specify the number of crowns to be purchased, and upon
shipment thereof the manufacturer shall transmit tc the Commissioner a copy of
the invoice of such shipment. The Commissioner will not authorize the purchase
of crowns by any person who is in default in the payment of any tax required by
W. Va. Cede § 11-19-1 et s=g. and this regulaticn.

.2 The Commissioner shall sell the stamps vrequired by W. Va. Code
§ 11-19-1 et seq. and this regulation, or may authorize any sheriff, or any bank
or trust company in this State, to sell such stamps as his deputy, and may allow
as a commission a fee of cne half of cne percent (.5%) of the face value of all
stamps sold by such deputy. In the sale of such stamps the Commissioner shall
allow the following discounts:

6.2.1 On a sale of Jess than twenty-five dollars ($25), nc discount;
on a sale of twenty-five dollars {($25) or over and less than fifty doliars
($50), a discount of five percent (5%); and on a sale of fifty doliars ($50) or
more, a discount of ten percent (10%).

£.3 In the case of stamps, the tax imposed by W. Va. Code § 11-19-1 et
seq. and this regulation shall be paid in advance at the time the stamps are
purchased. In the case of tax crowns, the tax shall be paid in advance at the
time the Commissioner authorizes the purchase of such tax crowns, unless the
surchaser applies for and obtains credit as provided in Secticn £.4.

6.4 Whenever any person -applies for an authorization to purchase tax
crowns, he may apply for an extension of credit on the tax due with respect to
such crowns, and if he files a bend in the form prescribed by the Commissioner,
with satisfactory corporate sursty, in an amount not Tess than iwenty-five
percant (25%) more than the tax due with respect to the tax crowns to be
purchasad, the Commissiconer shall ifssue the necessary authorization. Any person
who cobtains such credit shall, on cr befare the fifteenth {15th) day of each
month, file with the Commissioner on forms prescribed by him a return stating
the number of tax crowns used by such person during the preceding month, and he
shall at the same +ime_pay to the Commissioner the tax due on the crowns so
used.

6.5 The Commissioner shall allow to each purchaser of tax crowns, whether
for cash or credit, a discount of twelve and one half percent (12.5%) of the tax
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value of such crowns. Such discount, and the discount allowed on the sale of
tax stamps, shall be in Tieu of the allowance of any claim Tor refund by reason
of the breakage or destruction of contafners stamped or crowned as provided in
W. Va. Code § 11-18-1 et seq. and this vregulation, the spoilage of the soft
drinks or syrups, or the loss or destruction of tax stamps or tax crowns.

6.5.1 Bottlers taking a credit of twelve and one-half percent
(12.5%) discount on their monthly soft drink tax return must include the tax for
the indicia lost during manufacturing since this Tloss is compensated for by the
discount allowed at the time of purchase or use of the indicia.

6.6 When the tax stamps or crowns or soft drinks, soft drink powders or
soft drink syrups upon which tax has been paid are destroyed by fire, Tightning
or flood and when soft drinks, syrups or powders upon which tax has been paid
are exported from this State or are required to be destroyed pursuant to federal
or State order, the taxpayer may file a claim for refund for an amount equal to
the amount of tax actually paid for such stamps or crowns. The Commissicner
shall Cause a refund to be made only when a claim for refund is filed within one
hundred and eighty (180) days from the date the tax stamps or crowns vwere
destroyed or the soft drink product upon which tax was pafd were destroyed or
exported from this State. Any ciaim for refund not timely filed shall not be
construed to be or to constitute a moral obligation of this State_for payment.
Such claim for refund shall also be subject to the provisions of W. Va. Code
§ 11-10-14 et seq. At the election of the taxpayer, the amount of any refund
may be established 2s a credit. The amount refunded or credited shall not be

subject to the interesti provisions of W. Va. Code § 11-10-17(d).

6.7 Tax paid crowns. — Any persen using tax paid crowns as evidence of the
payment of the soft drinks tax must comply with all reguiremernis established by
the Commissioner.

8.7.1 No soft drink tax crowns of any style may be sold to any
soft drink manufacturer by any crown manufacturer without authorization from the
Commissioner. Authorization will be made by the issuance of an official Soft
Drinks Tax Crown Certificate. The certificate will entitle the soft drink
manufacturar to receive from the crown manufacturer the quantity of crowns
specified. .

6.7.2 The crown manufacturer shall be respensible for the safe
keeping of all crowns manufactured for 'sale until such time as they are
delivered to the purchaser in accordance with the certificate issued by the
Commissioner specifying the exact amount of crowns authorized. Crowns shall not
be sold or delivered in excess of the exact number specified by the certificate.

6.7.3 To secure delivery of crowns, soft drinks manufacturers are
required to pay the tax in full, or have executed a bond in an amount not Jess
than one hundred twenty-five percent (125%) of the tax involved, represented by
the number of crowns desired or secure a certificate authorizing the crown
manufacturer to make delivery of the number of crowns specified by the
certificate. Nothing contained herein shall prevent soft drink manufacturers
from purchasing crowns on both cash basis {prepaid) and bond account at the same
time. The crown company or soft drinks manufacturer will be Tizble for the tax
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value of the crowns delivered in excess of the number of crowns indicated by the
certificate.

6.7.4 Certificate rejease numbers will Dbe issued by the
Commissioner on soft drink tax regquisition forms for soft drink manufacturers
who hold a West Virginia Business Registration Certificate, (W. Va. Code
§ 11-12-1 et sec.) indicating the number of crowns, the crown manufacturer and
the denomination of crowns desired. If nc bond has been executed and filed with
the Commissioner, the scft drink tax requisition form must include remittance
for the full tax less discount.

5.7.5 ATl créwn manufacturers authorized by the Commissioner to
manufacture official West Virginia crowns will be required to conform to such
special regulations or instructions as may be issued. Crown manufacturers will
be reguired to file monthly reports on forms prescribed and furnished by the
Commissioner. All records pertaining thereto are subject to examination by the
Commissioner.

6.7.6 A1l soft drink manufacturers desiring to use crowns will be
required to conform %o the regulaticns of the Commissioner with regard to such
crowns. All records of the soft drinks manufacturer pertaining to the purchase
and use of crowns are subject to examination by the Commissicner.

6.7.7 A1l soft drink manufacturers not operating cn a bond or
cradit account are regquired to file a menthly report. These reporis are due in
the office of the Commissioner on or before the fifteenth (1Bth} day of the
month showing the transactions of the previous month. The reports must reflect
invoice payment method schedules if applicable, the beginning finventory, the
yarious purchases, the sales made, the stamps purchased and applied against
sales, and ciosing inventories.

6.7.8 A1l soft drink manufacturers who operate on both cash basis
and bond account are recuired to file a menthly report. Thase reports are due
in the Commissioner's office on or before the fifteenth (15th) day of the month
showing the transactions of the previous month.

6.7.9 The Commissioner will not authorize the purchase of crowns
by any person who is in default in the filing of monthly reports and the tax due
on the tax indicia.

£.7.10 Canning or packing plants. - In the event a manufacturer of
soft drink items, subject %o the West Virginia soft drinks tax, elects to
arrange for a canner to bottle, can or pack his products, the soft drink account
shall apply tc the Commissioner for crown certificates and pay the appiicable
tax or furnish a surety bond as provided in W. Va. Code § 11-19-1 et segq. The
soft drink account shall file monthly reports on forms prescribed by the
Commissioner on or before the Tifteenth (15th) day of the month showing the
transactions of the previous month.

6.7.11 Soft drink manufacturing companies located outside of West
Virginia who have saies in West Virginia may secure crown certificates and pay
the tax.. The soft drink manufacturer located cutside of West Virginia will be.
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allowed credit on their monthly soft drink tax return for out-of-state sales of
soft drink product with West Virginia tax indiciz affixed.

6.7.12 The soft drinks manufacturer shall cobtain permissien from
the Commissioner to return soft drinks tax crowns to the crown manufacturer,
The crown manufacturer is prohibited from accepting such returns without written
authorization from the Commissioner.

6.7.13 The crown manufacturer may not reject any official or tax
paid crowns from his inventory without written notice to the Commissioner.

6.7.14 The exchanging, borrowing or purchasing of crowns between
soft drink manufacturers is strictly prohibited.

6.7.15 Any crown for which credit is being c¢laimed shall be stored
until the exact count is verified by the Commissicner, after which cradit may be
taken in the crown inventory. The Commissicner will not authorize the purchase
of crowns by any person who s in default in the payment of tax or who has not
filed his menthly report as required. Any person who obtains credit shall file
a report and remit the tax. Such report and tax is due in the Commissioner's
office on or before the fifteenth (15th) day of the month showing transacticns
for the preceding month.

8§ 11G-19-6a. Due Date Of Reports; Additional Reports; Extensions Of Time,

€a.l Every persen subject to the tax imposed by W. Va. Code § 11-15-1 =t
seq. and this regulation shall on or before the fifteenth (I5th} day of each
month make and file with the Commissicner a report of such person's operations
for the preceding month to verify ifability for that tax. This report shall be
in a form prescribed by the Commissioner.

62.2 The Commissioner may by fifteen {13) days' written notice require the
filing of such additional reporis as he deems necessary to. verify & perscn's
Tiability under W. Va. Code § 11-18-1 et segq.

6a.3 Upon written application setting forth good cause, the Commissioner

may extend the time for filing such reports or additional reports on such terms

and conditions as he may reguire.

6z.4 A monthly repert shall be Tiled by the following types of soft drink
accounts: ;

£2.4.1 Dairies and soft_  drink manufacturers. - Filed by all

menufacturers and canners or bottiers of sofi drinks.

6z.4.2 Wholesalers and/or distributors of syrups, powders, and soft
drinks. - Filed by all persons who are not actually canning or bottling soft
drinks.

6a.4.3 Retailers of syrups, powders, and soft drinks. - Filed by

all dealers other than wholesale dealers involved In the mixing, making,
compounding, or manufacturing of any drink from a soft drink syrup or powder
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base, or a person selling any soft drink product upon which the tax has not bean
paid.

62.5 Unused Soft Drink Stamps may be returned to the Tax Department for a
refund, less the appropriate discount allowed at the time of purchase: Provided,
That a refund application is filed for the amount returned and the correct
amount is deductad from the clesing inventory on the monthly Soft Drink Tax
Return.

ga.bh.1 When stamps, crowns, soft drinks, soft drink powders or
syrups upon which tax has been paid or Soft Drink Invoice Product for which the
tax has previcusly been paid to the State of West Virginia are destroyed by
fire, 1ightning, or flcod, and when soft drinks, syrups, or powders upon which
tax has been paid are exported from this State or are required to be destroyed
pursuant te federal or State order, the taxpayer may Tile 2 claim for refund for
an amount egual to the amount of tax actually paid for such stamps, crowns, or
invoice items. A refund will be made under this Saction only when a claim for
refund is filed within one hundred eighty {180) days from the date of the tax
stamps or crowns were destroyed or the soft drink product upen which tax was
naid was destroyed or exported from this State.

$5a.b.2 No refund will be given on soft drinks or tax indicia for
breakage or destruction of stamped or crowned containers, spoilation of soft
drinks or syrups, or the loss or destruction of tax stamps or crowns while in
the process of manufacturing.

62.6 Donds. - Whenever any person applies for authorization te purchase
of ficial West Virginia crowns he may apply for an extension of credit on the tax
dua on such crowns. Cnly if a person has previously obtained a West Virginia
Business Registration Certificate and the bond is filed in the form prescribed
by the Commissioner with satisfactory corporate surety, in the amount not less
than one hundred and twenty-five percent {125%) more than the tax invelved, will
the Commissioner issus the necessary authorization.

6a.6.1 Duration of bond. - The West Virginia soft drinks tax crown
purchase bond is tc continue in Full force and effect se long as the principal
remains subject to liability for said tax, and an annual renewal certificate is
required on the anniversary date of the bond.

6a.6.2 Cancellatiom of bond. — If the bondad persen or the bonding
company elects_ toc cancel the policy wnich has bsen approved by the Attornay
General and Tax Commissioner, at least sixty (60) days notice of intent shall be
given to the Commissioner fn writing. Should the Commissioner elect to
discontinue any Turther extension of credit and desire a cancellation of the
coniract, he may proceed with the dissclution upon written notice to both
parties, terminating the bond sixty {60) days from date of cancellation notice.
The Commissioner will notify both parties of the dissolution by certified mail.

§ 110-19-6h. Additional Penalty For iate Filing Or Payment.

6h.1 In addition to the additions to tax, penalties and interest authorized
in W, Va. Code § 11-10-1 et seg., if any taxpayer fails to file a return ar pay
the propar amount of tax within the time specified herein, the Commissionar
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shall refuse to authorize the purchase of tax stamps or crowns by the delingquent
taxpayer: Provided, That if the failure to pay was due to reasonable cause, the
Commissianer may waive this penalty. S

6b.2 The taxpayer may request a hearing within sixty (60) days after
service of notice of the refusal of the Commissionar to authorize the purchase
of the tax stamps or crowns. Upon receipt of a written request for a hearing
filed within the time prescribed, the provisions for hearing and appeal in
W. Va. Code §§ 11-10-9 and 10 shall be applicabie.

§ 110-19-6c. Reserved For Future Use.

6d.1 Interstate sales. - Sales of articles subject to the West Virginia
coft drinks tax which are shipped to out-ocf-stata dealars are not taxable.

6d.1.1 Interstate sales of a dealer using ron-tax crowns. — If the
manufacturer elects to use non-tax crowns for out-of-state sagles, ha will be
required to furnish a detailed accounting of his crown stock, Evan though
non-tax crowns are usad for interstate sales, the manufacturer shall maintain a
complete sales vecord. The record must show the purchaser, his address, the
date of sale and the number of cases sold.. Such sales records shall be open for
inspection by agents of the Commissioner at all times during regular office
hours.

6d.1.2 Interstate sales of a deaier using tax crowns. - The soft
drinks intended for interstate sales may be capped with official Wast Virginia
crowns and credit taken when computing the tax payable to the Commissioner. The
manufacturer or dealer proceeding on this basfs shall indicate the date of sale,
the consignee and the number of cases s0ld on forms as may be prescribed and
furnished by the Commissioner. — This Section applies %o both soft drink
manufacturers and dairies. - -

6d.1.3 Merchandising. - No manufacturer or his representatives may
distribute bottled soft drinks for promotional purposes unless the West Virginia
soft drinks tax has been paid.

bd.1.4 Records and audits. - Every dealer of bottled soft drinks on
soft drinks syrups and powders or cther items subject to the scft drinks tax
manufacturad or imported, sold, used, consumed or distributed in this State
shall maintain a complete record of all transactions. The records shall be kept
for at least three (3) years. Records are subject to zudit by the Commissioner
at any time during regular business hours. A1l soft drink products are subject
to inspection at any time during regular business hours. The records shall
inciude:

6d.1.4.1 A monthly inventory of such stock taksn at the close of
business on the last business day of the month. Such inventory shall reflect
the stamped and unstamped stock. Reports and 2all records must be prepared on
the calendar month rather than by perieds due to the accounting process
involved.

6d.1.4.2 Total purchases of such goods during the month from all
sources supported by copies of invoices from each source of supply.
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6d4.1.4.3 Total sales of ftems in West Virginia subject to the
tax, tax paid or exempted by regulations, supported by sales slips, invoices or
other records or methods as may be required by the Commissicner to each
customer.

6d.1.4.4 Total sales to out-of-state dealers. Separate records
are to be maintained for each state into which shipments are made. A stamp or
crown account shall be kept which reflects:

6d.1.4.4.1 Crowns or stamps on hand at close of business
on the last day of praceding month. If tax paid crowns and non-tax paid crowns
are in stock on that date, then a definite accounting of each.

6d4.1.4.8.2 Crowns or stamps bought and received during
the month.

6d.1.4.4.3 Crowns or stamps used during the month.

6d.1.4.4.4 Crowns or stamps on hand at close of business

on last business day of the month.

§§ 110-19-7 and 110-19-8. Reserved For Future Use.

§ 110-19-8a. Seizure And Sale Of Soft Drink_ Syrups By Commissioner;
Forfeiture; Collection Of Tax. T T

92.1 Whenever the Commissioner shall discover any soft drink syrups or
powders, subject to tax as provided by ¥. Va. Code § 11i-1%-1 et seq. and this
regulation and upon which the tax has not been paid as herein required, the
Commissioner is hereby authorized and empowered forthwith to seize and take
possessien of _such soft drink syrups, which shall thereupon be deemed to be
forfeited to the State, and the Commissicner shall within a reasonable time
thereafter sell such forfeited soft drink syrups and from the proceeds of such
sale shall collect the tax and interest dus thereon, together with a penalty of
fifty percent (50%) of the tax due and the cost incurred in such proceedings,
and pay the balance, if any, to the persen in whose possession such soft drink
syrups were found. -

82 .2 Such seizure and sale shall not be deemed to relieve any person from
fine or imprisonment provided for violation of any provision of W. Va. Code
§ 11-19-1 et seg. and this regulation. Such sale shall be made in the county
where most convenient and economical. Notice of such sale shall be published as
a Class I legal advertisement in compliance with the provisions of W. Va. Code
§ 59-3-1 et seg., and the publication area fer such publication shall be the
county wherein such seizure was made and the county wherein the sale fs to take
place. HNotice shall be published at least five (5) days prior to the saie.

82.3 The Commissioner, within ten (10) days after seizure, shall give the
owner of the soft drink syrups written notice of the seizure and forfeiture.
The owner may, within twenty {20) days after receipt of the notice, request a
hearing bafora the Commissioner or his examiner. The hearing shail be held as
provided in W. Va. Code § 11-10-9 and the owner may appeal the decision of the
Commissioner as provided in W. Va. Code § 11-10-10.
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§ 110-19-9. Reserved For Future Use.

§ 110-19-1G. Altering, Counterfeiting Or Reusing Tax Stamps Or Tax Crowns;
Penalty.

10.1 Any person who falsely or fraudulently makes, forges, alters, or
counterfeits any tax stamp or tax crown prescribed by the Commissioner under the
provisions of W. Va. Code § 11-19-1 et seq. and this regulation, or who
knowingly or wiilfully utters, passes or tenders as true any such false,
altered, forged or counterfeited stamp or crown, or who uses more than once any
stamp or crown for the purpose of evading such tax shall be guilty of a fefony
and, wupon cenviction thereof, shall be punished by fimprisonment 1in the
penitentiary for not less than one {1} year nor more than five (5) years.

§ 110-19~11. Penalties; Crimes.

11.1 Any person who violates any of the provisions of W. Va. Code § 11-19-1
et seq. and this regulation under the authority of W. Va. Code § 11-10-1 et seg.
for the violation of which no other penaity is provided by law, shall be guilty
of a misdemeanor and, upon convicticn thereof, shall be punished by a fine of
not less. than tweriy-five dollars ($25) nor more than cne hundred dollars
($100). ' '

§ 110-19-12. Separability.

12.1 The provisions of the several Secticns of W. Va. Code § 11-19-1 et
seq. and this regulation shall be deemed to be separable insofar as they or
their meaning is not inseparably connected, ard if any provisions of W. Va. Code
§ 11-19-1 et seq. or this regulation shall be held unconstitutional, such
holding shall not affect any of the other provisions therecf.

§ 110-19-13. General Procedure And Administration.

13.1 Each and every provision of the "West Virginia Tax Procedure and
Administration Act® set forth in W. Va. Code § 11-10-1 et seq. shall apply te
the tax imposed by W. Va. Code § 11-19-1 et seq. and this regulation with like
affect as if said act were applicable only to the tax impcsed by W. Va. Code
§ 11-19-1 et seg. and this regulation and were set forth in extenso in W. Va,
Code § 11-19-1 et seg. and this regulation.

§ 110-19-14. Representative List Of Taxable Soft Drink Products.

14,1 A detzfled Tisting of soft drink oproducts, dincluding their
classification and stamp or alternate tax payment methed, is available upon
request:

State Tax Department
Accounting Division
Soft Drink Tax Unit
Reverue Center

1001 Lee Street, East
Charieston, WV 25301




