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WEST-VIRGINIA-ADMINYSTRATIVE REGULATIONS >
S-Hrm"\mx DEPARTMENT
c
Series JMIR /[
{1981)ye

Subject: West Virginia Bingo Rules and Regulations

Section 1. General.

1.01. Type of Regulatt -- These regulations are "legisla-
tive rules” as defined in West VirginiZ de § 29A-1-2(d4) (1982).
—

$:8z 1.02. Scope. -- The West Virginia Bingo Law allows

bingo games to be lawfully operated by licensed qualified chari-
table or public service organizations under certain specified
restrictions and conditions. The purpose of these regulations is
to provide the clarification and guidance necessary for lawful

implementation and application of the so-called "Bingo Act'.

3162 1.03. Authority. -- These regulations are issued und@%’jz*
authority of West Vi;ginéa’fgagj—ﬂz:;;er 47,, Article 20, Section
23, - ’55/7 20-2 7%

3-83 1.04. Filing Date. -- These regulatlons are promulgated

on the l7th day of August, 1981 and filed on the 16th day o

'Iecember,

1n the Secretary of State s Office. Inrcompliancé

1981

with West Vlrglnla Code § 29A 2- 5 (1982), these regulations were

refiled with the Secretary of State on December 29, 1982.

:-04 1.05. . Effective Date. -- These regulations became

effective on th€:§§E:§;; of March, 15982, ,




State Tax Dept. _
Leg. Reg. 47-20 S

Series XVI T c T
Sect__ion 1.06 .
1.06. Citation. -- Thdse regulations may be cited as W.
Va. Leg. Reg. (Bingo) 47-20, Seriles XVI § , page (1981).
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Leg. Reg. 47-20
Series XVI

Section 2.01

Section 2. Definitiomns.

-

2.0, When used in these regulations:

(a) "Act" means the Bingo Act being Ch. 47, Art. 20 of the
W. Va. Code. : -

(b) "Bingo" means the game wherein participants pay consid-
eration for the use of one or more cards bearing several rows of
numbers or other designations no twe of which cards played in any
one game contain the same seguence or pattern. When the game
commences, numbers are selected by chance, one by one, and
announced. The players cover or mark those numbers announced as
they appear on the card or cards which they are using. The
player who first announces that he has covered a pre-determined
sequence or pattern which had been preannounced for that game is,
upon verification of such, declared the winner of that game.

(1) Clarification of the term "consideration". -- For

the purpcses of these regulations, the term con-
sideration shall mean more than five cents (5¢).
It should also be noted that no other fees may be
charged in conjunction with.the fee for the use of
the cards if the organization intends to play
bingo without a iicense under this exception.

Example 1. -- X society plays bingoe and

charges two cents (2¢) per card. There is no-

door fee. Therefore, ¥ society does not need

to ¢btain a bingo license.




State Tax Dept.
Leg. Reg. 47-20
Secies ¥VI L e

Section 2.01{¢)

Example 2. -- Y organization plays binge and
charges one cent (l¢) per card. The door fee
is omne dollar ($1.00). Y organization must
obtain a bingo license.

(2) Limits on prizes awarded under this exception. --

If ani individual, group or association plans to
play bingo without a license under the exception
noted in Section 2.01(b)(l), the prizes it awards
for each game may not exceed ten dollars ($10.00)

in cash or merchandise.

Example 1. -- X family has a reunion every
vear at which bingo is played. No consid-

eration is charged for the bingo cards and no
door fee is charged. The prize for each game
is an idice c¢ream gift certificate worth five
dollars ($5.00). X family does not need to
obtain a license to play bingo.
{(e¢) "Bingo card" means a card bearing numbers or other
designations, five or more in one line.
| (d) "Bingo occasion™ or "occasion' means a single gathering
or session at which a series of one or more successive bingo
games 1s played.  During such a series, only one game at a time
may be plaved.
(e} "Charitable or public service activity or endeavor”

means any bona fide activity or endeavor which directly benefits
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Section 2.01(e)

a number of people by:

(L)

(2)

(3)

(4)

.

assisting them to establish themselves in life as
contributing members of society through education
or religion; or

relieving them from disease, distress, suffering,
constraint, or the effects of poverty; or

inereasing their comprehension of and devotion to
the principles upon which this nation was founded
and to the principles of good citizenship; or

making them aware of or educating them about

issues of public concern so long as the activity

(33

(6)

(7)

or endeavor is not aimed at influencing legisla-
tion or supporting or . participating in  the
campaign of any candidate for public.office; or

by lessgning the burdens borne by government or
voluntarily supporting, augmenting or supplement-
ing services which government would normally
render to the people; or

providing or supporting non-profit community
activities for youth, senior citizens or the
disabled;: or

providing or supporting non-profit cultural or

artistic activities.

Occasionally questions will arise as te whether a particular

. activity is a '"charitable or public service activity or
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Section 2.01{f>

endeavor.” The above criteria should provide some guidance. For
further reference and explanation see Appendix A,

(£} T"Charitable or public service organization” means a
bona fide, non-profit, tax exempt organization which is either
benevolent, educaticnal, philanthropic, humane, patriotic, civic,
religious, fraternal or eleemosynary. These organizations mnust
obtain an I.R.C. § 501 tax exempt status determination letter
from the Internal Revénue Service finding that they are exempt
from fede¥al ‘income taxes under section S501(e)(3), 501l{(c)(4),
501(c)(8), 501(e){10), 501(e){19), ‘or 301(d) of the Internal
Revenue Code of 1954, as amended. However, organizations which
are subdivisions of the federal, state and local governments 4o
not need to obtain an I.R.C. § 301 tax exempt status determina-
tion letter from the Internal Reévenue Service. “Charitable or
public service organizations" also includes volunteer fire
departments, rescue —units or other similar wvolunteer community
service organizations. These organizations do not need to obtain
an I.R.C. § 501 tax exempt status determination letter from the
Internal Revenue Service. The term "charitable or public service
ofganization" doces not include social or political organizations.

(1) Test for 'determining tax-exempt status. =-- In

every instance, charitable organizations wishing
to obtain a bingo license must file with their
application a copy of their current determination

letter from the Internal Revenue Service stating
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Section 2.01(f)

that the organization is exempt from taxes under
certain Internal RéQenue Code provisions. Re-
quirements for each tax exempt status are set
forth below:

(A I.R.C. § 501(c){(3). -- This section exempts

from federal taxation corporations, community
chests, funds or foundations which are orga-
nized and operated only for:
(i) religious purposes,

(ii) charitable purposes,

(iii) scientific purposes,

(iv) testing for public safety purposes,
(v) literary or educational purposes,

(vi) the fostering of mnational or inter-
national amateur sports competiton (no
part o©of these organizations activities
can involve the provision of athletic
equipment or facilities), or

(vii) the preﬁention of cruelty to children or
-animals. . -

Additionally, for an organization to be

considered tax exXempt under this section no

portion of dits net earnings can be given to
or benefit _any private shareheclder or _indivi-.

dual; no substantial propagandizing can be




State Tax Dept.
Leg. Reg. 47-20
Series XVI

(B>

(C)

Section 2.01(f)

carried on; no attempts to influence legis-
lation can be carried on; and no participa-
tien or intervention in political campaigns
for candidates can be maintained.

I.R.C. § 501(e){4). -~ This section exempts

from federal taxation non-profic civie
leagues or organizations operated sclely for
the promotion of social welfare. It alsc
exempts local emplovee associations in which:
(i) membership is limited to emplovees of a
designated person in a particular mu-

nicipality, and

(ii) all net earnings are given or used
solely “for <charitable, educaticnal or

recreational purposes,

I.R.C. § 501¢(c){8). -~ This section exempts

from federal taxation fraternal beneficiary
societies that operate under the lodge system
{parent organization which charters local
branches), or societies operating for the
sole benefit of members of a lodge system
fraternity. These organizations must also
provide for the payment of benefits (life,
sick, accident or other) to the members or

their dependents.
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Leg. Reg. 47-20
Series XVI

(D}

(E)

(F)

Section 2.01(f)

I.R.C. § 501(ec)(10). -- This section exempts

from federal taxation domestic fraternal
societies that operate under the lodge
system, do not pay benefits and devote their
net earnings solely to charitable, religious,
scientific, literary, educational and frater~
nal purposes.

I.R.C. § 501(e)(19). -- This section exempts

from federal taxztion organizations, auxili-
ary units, trusts or foundations for war
veterans. These must be organized in the
United States, and ne part of their net
earnings may benefit any shareheclder or
individual. Seventy-£five percent (75%) of
the members must be war veterans and sub-
stantially all of the other members must be
veterans, cadets, or spouses, widowers or
widows of war veterans.

I.R.C. § 50l(d). -~ This section exempts from

federal taxation religious or apostolic

associations if they have a common treasury.

These associations may engage in business
which commonly benefits all members 1f the
members include their share zas gross income

on their income tax returns. These amcunts
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Section 2.01{g)

are to be considered dividends received,.
(2) For further reference and explanation see Appendix
B.

(g) "Commissioner" means the West Virignia State Tax Com-
nissioner or his duly appointed representative except as other-
wise regquired by law.

(h) "Concession" means any stand, booth, cart, counter or
other facility, whether stationary or movable, where beverages,

both alcocholic and nonalcoholic, food, snacks, cigarettes or

other tobacco products, newspapers, souvenirs or any other items

are sold to patrons by an individual or individuals operating the
consession. In no case is thé sale or the consumption of alcoho-
lic beverages, beer or non-intoxicating beer permitted in any
area where bingo is being plaved.

(1) Clarification of the term "area". -- For illustra-

tive purposes, several examples will be set forth
to help in the determination of what constitutes
"an area where bingo is being played.” ,
- Example 1. --  Organization X 1is holding a
bingo occasion in their organizaticn head-
quarters' large meeting room. The lounge
next to this meeting room contains a bar.
This bar is not considered to be in an "area

where bingo is being playved," and alcoheolic

beverages, beer and non-intoxicating beer may
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| Section 2.01(i)

be so0ld and consumed in the lounge. But, no
alccholic beveréges, beer or non-intoxicating
beer may be taken into the bingo area from
the lounge.
Example 2. -- Organization Y is holding an
open ailr street fair at which they plan to
play bingo and sell alcoholic beverages, beer
and non-intoxicating beer. These beverages
may not be sold at the tables where bingo
games are being conducted, and may not be
consumed by perscons at the tables or by the
operators of bingo games.
Example 3. -- Organization Z 1s sponscring a
picnic where bingo is to be plaved. The
organization 'sets wup a tent to cover and
contain the gaming space. This covered space-
thus constitutes the "area where bingo is
being played", and alcoholic beverages, beer
and non-intoxicating beer may not be. sold or
consumed within this space.

(i) "Conduct” means to direct the actual plaving of a bingo

game by activities including, but not limited to, handing out
bingo cards, collecting fees, drawing the numbers, announcing the
numbers, posting the numbers, verifying winners and awarding

prizes.

jav)
13
113
D
|‘1
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Section 2.01(j3)

(j) "Expend net proceeds for charitable or public service
purposes” means to devote the net proceeds of a bingo occasion or
occasions to a qualified recipient organization.

(1) Clarification of the term net proceeds., -- As used

in these regulations, net proceeds shall be the
gross receipts (i.e. all moneys connected with
participation in bingo games, the sale of supplies
and other miscellaneous receipts) from all the
bingo occasions held during a license period minus

the reasonable, necessary and actual expenses.

Expenses of holding the game may not exceed ten
percent (10%) of the gross recelpts collected .
during the entire license period, and expenses for
prizes may not exceed twenty-five percent {(25%) of

the gross receipts collected during the entire
license period or .one hundred thousand dollars
(8100,000), whichever is less.

(2) Clarification of the term gualified recipient

organization. -- As used in these regulations,

qualified receipient organizations are charitable
or ©public service organizations (See Section
2.01(f)), which are organized and function solely
to benefit people by charitable or public service

activities or endeavors. {See Section 2.01(e}).




State Tax Dept.
Leg. Reg. 47-20 ] ,
Series XVI o ' B . .

Section 2.01{(k)

(k) "Licensee"  means any organization or association
granted an annual, limited occasion or state fair bingo license.

(1) '"Person" means any individual, association, society,
incorporated or unincorporated organization, firm, partnership or
other nongovernmental entity or institution.

(m) All other terms defined in the act have the same mean-

ing when used in these regulations.
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Section 3.01

Section 3. Bingo operation.

-

3.01. The following rules are imposed upon licensees for the

conduct of a bingd occasicn.

(a) Persons may not solicit gifts or donations during the
conduct of a bingo occasion.

(b} Noc games of chance other than bingoc may be conducted or
allowed at any bingo occasion.

(¢) Bingo cards must have bingo numbers printed only on cne
side. ' -

(d) No push out bingo cards may be used.

(e) Bingo cards may mnot be switched during binge games
being called.

(f) Cards may not be transferred between players.

(g) Bingo workers and operators may not play in games of
bingo in which they are,yorking or assisting.

(h) The combinations required tc win a game must be clearly
announced before each game is begun.

(i) No checks or money orders may be accepted in payment
fof-é’bingo game.

(j) No checks may be cashed out of bingo funds.

(k) Aﬁy player may request a verification of the numbers
drawn at the time a winner is determined.

{1 The numbers appearing on the winning card must be

verified at. the time that the winner is determined.
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Leg. Reg. 47-20
Series XVI ~

Section 3.01(m) .

(m) 1f more than one player is verified a winner on the
¢call of the same number, the designated prize shall be divided
equally to the nearest dollar. If the prize cannot be divided,
substitute prizes may be given but, the value of the sum of the
substitute prizes shall not exceed the value of the criginal

prize. . e e _.

(n) Every player must be given an equal oppertunity to win.
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Section 4.01

Section 4. Licensing.
4.01. Who may hold bingo games.

(a) Any charitable or public service organization, as
defined in Section 2.01(f), may hold bingo gdmes under a wvalid
license if they have been in existence in this state for two
years prior to their filing for a bingo license.

(b If the applicant is a charitable organization it must
have an I.R.C. § 301 determination letter before it may file for
a bingo license.

{cy Before any organization may held a bingo game, the
organization must register with the Secretary of State under the
Solicitation of Charitable Funds Act. (See Secticn 30.)

4.02. Application for bingo license.

(a) Application is to be made to the tax commissioner on
the provided form.

(b) Filing of applications.

(1) These applications must be filed with the state
tax commissioner. "Filing" means that the com-
pletér applicationr is delivered to the West
Virginia State Tax Department, Division of Excise
& License Takg P. O. Box 2666, Charleston, West
Virginia, by regular mail, certified mail or
in-person delivery. The filing date of an appli-
cation is the date of its receipt at the place

designated by the tax commissioner.




State Tax Dept. =
Leg. Reg. 47-20
Series XVI

Section 4.02{b) .

(2) Any application which is not complete, does not
have all required documentation or does not have
the appropriate license fee attached will not be
considered "filed".

(3) Filing must be made at least sixty days before the
date specified in the application for the holding
of the first bingo occasion., 1If the filing is not
made at least sixty days prior to the date

scheduled. for the first bingo game, the license

will be automatically denied. If the application

is not denied within thirty days after receipt,

the " application is considered approved. Within .

five days " after approval the commissioner shall
send the applicant its license.

(4) Transition rule. --_ If the application is filed

any time between Aungust 15, 1981 and February 15,
1982, the application for annual and limited
licenses must be filed at least ninety days before
the - date specified in the application for the
holding of the first bingo occasion. I1f the
filing is not made at least ninety days prior teo
the date scheduled for the first binge game, the
license will be automatically denied. In the case
of a state fair application, the application must

be filed at least thirty days before the date ..
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specified for the holding of the first occasion.
If this filing 1is n;t made at least thirty days
prior to the date scheduled for the first bingo
game, the license will be automatically denied.
If an application filed between these dates is not
denied within sixty days after receipt, the appli-
cation is considered approved. Within ten days
after approval the commissioner shall cend the
applicant its license. |

(5) All annual . and limited license applications
received before August 15, 1981, will be con-
sidered to be filed on August 15, 1981. All state
fair license applications will be considered filed
on the day the state tax commissioner receives

them.

4,03, Transferability. -- No bingo license issued under the

Act may be transferred.
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Sectien 5.01

Section 5. Annual license.

-

5.01. A charitable or public service organization may apply
for an annual license which is walid for one year from the date
cf issuance and allows the licensee to hold no more than two
bingo occasions per week. Each occasion may not exceed six hours
in duration.

5.02. Only one license per year may be granted to the major

organization and all of its auxiliaries, affiliates, chapters or

lodges. 1f the major organization does not obtain a license, the
auxiliary, affiliate, chapter or lodge may.
Example 1. -- X is _a national charitable organization with
its headquarters in =zanother state. Chapter B is located in
Morgantown. This chapter wishes to hold bingo occasions.

Chapter B may apply for and obtain a license.

Example 2. -- X 1s a national charitable organization with
its headquarters in another state.” X applies for and ob-
tains a bingo license. X also has two chapters in this

State. Chapter A is located in Beckley and Chapter B is

located in Mofgéﬁté%ﬁ. ‘Both Chapfer A and éhapter.B wish to

hold bingo occasions. Both may apply for and obtain a
license. |
Example 3. -- C is a West Virginia volunteer fire department

with two auxiliaries in the state. If C applies for and
obtains a bingo license, neither of the auxiliaries may do

so. However, the auxiliaries may play on C's license if
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Section 5.03

they comply with all provisions of the act and these regu-
lations. (e.g. the total q;mber of games-piayed bingo
occasions conducted by C and its auxiliaries may not exceed

two per week or one hundred four per year, etc.)
5.03. Branches, chapters or lodges of any national associa-
tion or organization are not considered affiliates or auxiliaries
of each other. ©Nor are local churches of a nationally organized

church considered to be affiliates or auxiliaries of each other.

In additionevery school is to be considered a major organization

for purposes of this act. . -

5.04. No two or more organizations may hold a joint bingo
occasion under any annual license.

5.05. Bingo licenses must be conspicu-ously displayed at the
location where the binge occasions are held.

5.06. All bingo occasions mast be open to the public but no

person under the age of eighteen may participate in any bingo

game.
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Section 6.01

Section 6. Limited occasion license.

-

6.01. A charitable or public service organization may apply

for a limited occasion license which is. valid only for the time
period specified in the applicaticon. This time period may not
exceed two weeks and bingo occasions may be held only once every
twenty-four hours during the time period. Each bingo occasion
may not exceed twelve hours in duration.

6.02. Only three limited occasion licenses a year may be
granted to the major organization and all of its auxiliaries,
affiliates, chapters or lodges. 1I1If the major organization does
not obtain a license, the auxiliary, affiliate, chapter or lodge
may. If an organization holds an annual license and they wish to
hold bingo occasions as provided for in this section, they must
also obtain a limited occasion license. But, no licensee that
holds an annual licensg may obtain more than one limited cccasion
license. : ' : s = o

6.03. For purposes of this section branches, chapters or
lodges of any national association or organization are not con-
sidered affiliates or auxiliaries of each other. Nor are local
churches of a nationally organized church considered to be affil-
iates or auxiliaries of each other. In additioh, every school is
to be considereéed a major organization for purposes of this act.

6.04, Two or more organizations may hold a Jjoint bingo.
occasion if each such organization has a wvalid limited cccasion

license for such jointly held occasion.

v
o
oo
[0}
]
Lo
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Section 6.05 .

6.05. Binge licenses must be conspicuously displaved at the

-

location where the bingo occasions are held.
6.06. All bingo occasions shall be open to the public but no

person under the age of eighteen may participate as a player in

any bingo game,
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Section 7.01

Section 7. License fees and exemption from taxes.

-

7.01. License fees.

{a) Annual License -~ 35100.00.

(b) Bona fide senicr citizens organization annual license -

$50.00. ' )

(1Y Clarification of term "bona fide senior citizen

organization. This term means any non-profit orga-

nization, that is organized and operated solely to
provide service to persons who are fifty-five or
older. These organization must be described, and
qualified under I.R.C. § 501(c)(3) and have a
determination letter to that effect from the
Internal Revenue Service.

(c) Limited occasion license - $25.00.

{d) State fair ligense - 84,000.00.

(e) All fees must be paid to the tax commissioner and must
accompany the application for license. I1If no license fee accom-
panies the application, the application will not be considered to
beAfiled. License fee amounts, if mailed, must be remitted in
the form of a check or money order except the license fee for the
State Fair license. Payment of the State Fair license fee must
be made either by certified check or money order. If payment is
made in person to the West Virginia Tax Department, Division of

Excise and License Tax, it may be made in cash.
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7.02. Exenp

Section 7.02

tion from taxes.

(a) Franchise taxes.

(1)

(2)

(b) Consumer sales taxes.

The license fee imposed is in lieu of all other
license or franchise taxes or fees of this state.

No political subdivision of the state may impose,
in regard to any bingo occasion, any license or

franchise taxeées or fees.

(1) The licensee is not reqguired to pay consumer sales
tax on purchases to be used or consumed in the
conduct c¢f a bingo game. This exemption does not
apply fo State Fair licensees,

(2) The licensee is not required to collect consumer
sales tax on any admission fees or any sales of
bingo cards., This does not apply to State Fair
licensees.

(c¢) Other taxes. -- The gross proceeds derived from the

;onduct of bingo occasions are exempt from:
(L
(2)
(3)
(&)

This subsection

state and local business and cccupation taxes,

income taxes,
excise taxes, and
all special taxes.

does not apply to state fair bingo proceeds.
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Section 8. Information required in applications.

-

8.01. All applications for bingo licenses must contain:

(a) The name of the applicant and whether the applicant is
the major organization, such as, for example, a national head-
quarters of a fraternal or religious association, or an
affiliate, subsidiary, chapter or lodge of a major organization.

(b)Y The name of the state or national organization.

{¢) The headguarters' address of the state or mnational
organization. N

{dY The address of the applicant corganization.

{e) The telephone number of the applicant organization. If
there is no telephone number for the applicant organization, then
the address and telephone number of the person applying on behalf
of the organization must be listed.

(f) The address or location where bingo games  are to be
held.

(g) For charitable organizations, a copy of an “Internal
Revenue Service determination letter which states that the organ-
izéfion is exempt from taxation under Internal Revenue Code
§ 501(a) and is described in Internal Revenue Code 501(c)(3),
501¢e)(4), 501(c)(8), 301(c)(10), 501(c)(19), or 501(d).

{(h) A copy of the organization's charter, articles of
incorporation or other evidence showing that the organization has
been in existence for at least two years prior to the making of

thig application.
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(i) The day or days of the week and the time or times when
the bingo occasions will be held.i The date of the first bingo
occaslion must also be included.

(i) The name of the owner of the premises where the bingo
occasions are to be held.

(k) A copy of all rental agreements involved if the pre-
mises are leased or subleased.

(1) A statement as to whether the applicant has ever had a

previous application for any bingo license refused, or whether

any previous license'ﬁfs been revoked or suspended, This sub-

section applies to bingo licenses applied for or issued by other

states. e e e _ I

(m) A detailed statement of the charitable or public

service purpose or purposes for which the bingo proceeds will be

spent. ToTT

{n) A list and description of all expenses estimated to be
incurred in connection with the holding of bingo occasions and
any concessions operated. The namé and address of each payee is
also to be included.

l. (o) If a concession is to be operated by an individual or
organization -other than the applicant. organization, a copy of any
written agreement or an explanation of any oral agreement made
must be attached. This must include agreements providing for any

type of remuneration to be received by the concession operator.
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(p) A statement statirig that the individuals specified in
Section 2.07(r), {(s) or (t) and t%e officers of the applicant
organization understand that:

(1) Allowing anyone, other than authorized indivi-
duals, to conduct any portion of the bingo
occasion or operate any concessions is. a vioclation
of the Act.

(2) Reports must be filed and records must be kept as
required in the Act.

(3) That it is a c¢rime to violate any provision of the
Act,

(4) That any violations may result in suspension or
revocation of its license and denial of applica-
tions for subsequent licenses,

(qa) A sworn statement by an authorized representative of
the applicant organization that the information contained in the
zpplication is true to the best of his knowledge.

{(r) A list of the names and addresses of all officers and
memﬁers of the boardrof diréctors, governors or trustees of the
applicant organization.

(s) Limited occasion licenses.'-;rlnf addition to the pre-

ceding requirements, the application must also include:
{1y The names and addresses of two or more bona fide
active members of the organization. These members

must have the overall responsibility for the
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o
organizations bingoe operations. Cn o©f these
members must be pres;nt at all times when bingo is
conducted. i : S -

{(2) The names and addresses of the highest elected
officer of the applicant organization and his
officially appointed . designee. One of these
members must also be present at all times when

bingo is conducted.

() Annual licemses. -- In’ addition to the _preceding re-

quirements, the application for an annual license must also
include:

— (1) The names, addresses and telephone numbers of

three or more bone £fide active members of the
organization. These members must have the overall
responsibility for the organizatioas binge opera-
tions. One of these members must be present at
all times when bingo is conducted.

(2} The names, addresses and telephone numbers of the
highest elected officer of the applicant organiza-
tion and his officially appointed designee. One
of these members must alsoc be present at all times

when bingo is conducted.
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Section 9. Amendment of license.

-

9.01. If any c¢ircumstances, which are beyond the licensees
control, arise that would make the information in the original
application inaccurate or would prevent the licensee from holding
a bingo occasion in accordance with the information in the appli-
cation, the licensee must request approval from the tax commis-
sioner to amend or modify its license.

$.02. Application for amendment or modification shall be made
£to "the tax commissioner. The commissioner shall provide appli-
cation forms for this purpose. The commissioner, upon receipt of
such application, may:

(a) modify the license to reflect changes in the holding of
one or more bingo occasions wunder an annual license if these
changes are temporary,; or

(b)Y modify the license to reflect changes affecting fewer
than one-third of the binge occasions to be held under a limited
occasion license or,

{(c¢) amend the license if .the <c¢hanges wunder an annual
licénse are permaneént or if the changes under a limited occasion
license affect one-third or more of the occasions scheduled.

9.03. ©Notification by the tax commissioner of amendments or

modifications will be made to the licensee by regular mail.
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Section 10. Licensee rules and regulations.

-~

10.01. Each licensee may adopt rules and regulations so long

as they are not inconsistent with or in violation of the Bingo
Act or these rules and regulations.

i0.02. No licensee may allow an individual not present to play
any bingo games.

10.03. Any rules and regulations adopted by a licensee must be
made available for inspection at all bingo occasions,

10.04. Any rules and regulations adopted are a part of the
records required to be kept.

10.05 A copy of licensee promulgated rules and regulations

must be filed with the tax commissioner.
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Section 11. Limits on prizes awarded: stdte fair excepted.

—

11.01. Total prizes awarded during an annual or limited occa-

sion license pericd may not exceed in value the lesser of twenty-
five percent (25%) of the gross proceeds (See § 2-01{j){1))
collected during the license periocd or one hundred thousand
dollars ($100,000).

11.02. Total prizes awarded for. a single bingo occcasion,
whether held by one licensee or by itwo or more . limited cccasion
licensees holding & Jjoint bingo occasion, may not exceed one
thousand dellars (51,0007},

EXAMPLE. . B organization holds bingc occasions on
Tuesday and Thursday wunder a wvalid . license. On
Tuesday, prizes totalling eight hundred dollars ($800)
are awarded. B may not award one thousand twe hundred
dollarg'(sl,ZOO) on Thursday or any subseguent night.
Prizes for any bingo occasion may not exceed one
thousand dollars ($1,000).

11.03. Prizes must be wvalued at fair market wvalue on the day
the§ are awarded. o

11.04. Prizes may be money or merchandise, but they mavy not be .
beer, nonkiﬁtoxicating beer,'wihe,‘spirits or alcoholic liquor.

11.05. This section does not apply to state fair bingo

licenses. ' T
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Section 12. Operators of bingo games and related concessions;

-

state fair excepted.

12.01. Only individusls who are active members of the licensee
organization or its authorized auxiliary may participate in the
conduct of any binge game or operate any concession in cenjunc-
tion with a bingo occasion. This subsection does not apply to
state fair bingo licenses.

12.02. In no instaiice may an individual, under 18 years of

age, participate in the conduct of a bingo occasion.
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Section 13. Compensation: state falr excepted.

-

13.01. No monetary consideration may be paid to any individual
who participates in the conduct of a bingo occasion. All net
proceeds derived from the operation of a concession under these
circumstances become a part of the gross proceeds of the bingo
occasion.

13.02. This section does not apply to state fair bingo

licenses,
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Section 14. Concessions exception.

-

14.01. The only exceptions to the statement that no monetary
consideration may be paid to any individual who participates in
the conduct of a bingo occasion are:

(a) That a licensee may allow another to coperate conces-
sions in conjunction with bingo occasions if the following condi-
tions are met.

(1) the licensee holds regular meetings or functions
other than bingo occcasions;

(2) the concession is regularly operated at these
regular meetings;

. (3) the individual, firm or corporation who operates
the concession at regular meetings is toc be the
concessionaire for the bingo occasions;

(4) the agreement terms are the same for both reguler
meetings and for bingoe occasions. This agreement
must be filed with the application for license and
if any changes are made in the agreement they must
be filed -with the tax commissioner within ten
days.

In this instance; the concessionaire may be compensated from the
bingo occasion proceeds for his services. This compensation is
to be considered a reascnable and necessary expense as provided

for in Section 16,
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{b) That the licensee may also allow any charitable organi-
zation to act as concessionaire if the net proceeds it receives
from the concession are used solely for charitable or public

service purposes of that organization.
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Section 15. Rent.

15.01. A licensee may rent premises for the holding of bingo
occasions, and these expenses shall be considered a reasonable
and necessary expense as provided for in Section 16.

15.02. No owner, lessee or agent of premises may receive rent’
or other fee from annual licensees for the holding of more than
two bingo occasions per week on his premises.

15.03. . No owner, lessee or agent of premises may receive rent
or other fee from limited occasion licensees for the holding of
more than forty-two bingc occasicns per year on his premises.

15.04. The total . number o¢f bingo occasions for which any
owner, lessee, or agent may receive rent or other fee in any one
vear may not exceed one hundred four.

15.05. 1f the owner cf premises where bingo occasions are held
is also a 1licensee, no rent or other fee for permitting its
premises to be used by any person may be paid to that owner.
These owners may be reimbursed for reason-able, necessary and

actual expenses incurred by such use, but the amount may not

exceed fifty dollars ($50).
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Section 16.01

Section 16. Payment of reasonable expenses: disburesments and

-

net proceeds.

16.01. Reasonable, necessary and actual exXpenses may be paid’
from the proceeds of the conduct of blngo but the payments
cannot exceed ten percent (10%) of the Eross receipts collected
during a license period. These | payments may be made for

(a) rent, but only if a copv of the rental agreement was
filed with the appllcatlon. for llcense and any changes to the
agreement were filed within ten days of being made;

{(b) custodial services;

{c) costs to the licensee for equlpment and supplies used
to hold the bingo occasion; |

(d) costs to the licensee for.advertising the bingo occa-
sion; o

{(e) hiring Securiry personnel;

(f) the actual cost to the licensee for prires-

(g) other reasonable, necessary and actual expenses;

16.02. The cost of refreshments, souvenirs Or any other items
sold or..provided through any conce551on may not be paid ror out
of the bingo proceeds.

16.03. The net bingo'procee&elrineieding aﬁj interest earﬁed
thereon, must be ‘expended” for the charitable or publlc service
purpose stated in the application within one vyear after the-

exXpiration of the license.
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Section 16.04

16.04. None of the bingo proceeds may be used for construc-
tion, acquisition, dimprovement, maintenance or repair of real or
personal property unless such property is used exclusively for
charitable or public service purposes.

Example 1. Bingo proceeds may not be used to build a club-
house for X charitable organizaticn.

Example 2. Bingo proceeds may be used to build a camp for
the underpriviledged. _ R

Example 3. Bingo procéeds may not, be used to maintain X
club's barbeque pit.

Example 4. Bingo proceeds may be used to repair a bus that
transports childred ¥rdm the inner city to a church day
camp.

16.05. If a licensee, in good faith, finds that it cannot meet
or comply with any of the above requirements or wishes to use the
proceeds of binge games for a long range charitable or public
service purpose, such as, for example, building a fire hall, then
application must be made to tax commissioner for permission to

(a) spend the net proceeds for charitable or public service
purpese not listed in the application, or

{b) spend the net proceeds later than the one year time
period. If this permission is granted, the licensee must file
quarterly reports with the tax commissioner until the proceeds
are spent. This application must be filed no later than sixty

days prior to the end of the one year time period.
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Section 17. Records.

17.01. Separate accounting and bookkeeping procedures for
bingo operations must be maintained by each licensee. This shall
mean, at the minimum, that a separate bank account must be main-
tained for binge and serially numbered checks must  be used in
conjunction with this account. Detailed books of receipts and
disbursements must also be kept.

17.02. All records must be maintained for at least three vears
or for such longer period as the tax commissioner shall, in
writing, order and these records must be held open for reasonable
inspection by the commissioner. Results of these inspections may
be used as grounds for performing an audit of the licensee's
books.

17.03. Audits of -the licensee's books may be performed by the

tax commissioner if he has reasonable cause to believe that the

licensee has violated the act.
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Section 18.01

Section 18. Advertising.

-

18.01. A 1licensee may advertise 1its bingc occasions in a
reasonable manner. This shall be considered a reasonable and

necessary expense as provided for in Section 16.
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Section 19.01

Section 19. Fraud; penalties.

~

19.01. Any person or licensee that knowingly conducts or
participates  in a fraudulently or deceptively conducted bingo
game with intent to defraud is guilty of a felony.

19.02. The penalties upon conviction are:

(a}) A fine of not less than five hundred ($3500) or more
than ten thousand dollars ($10,000); and/or
(b) impriscormment in the penitentiary for not less than one

or more than five vears.
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Section 20.01

Section 20. Obtaining license fraudulently; penalties.

20.01. Any individual, association, organization or corpora-
tion that Lknowingly uses £false, deceptive or fraudulent methods
to obtain a license for themselves or others is guilty of a mis-
demeanor. . . . . i

20.02. The penalty upon conviction is a fine of not less than

five hundred ($500) or more than ten thousand dolliars ($10,000).
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Section 21.01

Section 21. Violaticn of provisions; penalties.

-

21.01. Any person who violates the provisions of the bingo act
{other—than the provisions concerning fraud and fraudulently
obtaining a license) is guilty of a misdemeanor.

21.02. The penalty upon conviction is a fine of not less than
one hundred (5100) or more than one thousand dollars (51,000).
The penalties upon a second conviction are:

(z) a fine of not less than one hundred ($100) or more than
one thousand dollars (81,000); and/or

(b) imprisonment for not more than one year.
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Section 22.01

Section 22. Proceeds of state fair.

-~

22.01. All proceeds which accrue to the West Virginia state
fair are comnsidered used for charitable or public service pur-
poses. Proceeds that the state fair board pays to or allows the

licensee to retain are expenses incurred by the state fair beard.
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Section 23. State fair.

-

23.01. These sections allow bingo occasions to be held at the .
state fair. To obtain a state fair bingo license a person must:

(a). Have held regular bingo games for a period of two years
prior to the filing of the application.

(b) file an application for a license which must include a
copy of any license or agreement entered intoc between the state
fair board or its licensee and the applicant;

(c) submit a license fee of four thousand dollars. This
payment must be made by certified check or money order, or, if
the payment 1s made in person at the Division of Excise and
License Taxes, it may be made in cash.

23.02. The state fair board may adopt reasonable rules and
regulations to govern the heolding of bingo games at the state
fair. These rules and'regulatioﬁs may not be incensistent with
or in violation of the act.

23.03. In regard to the taxability of persons holding binog

occasions at the state fair, see Section 7.02.
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Section 24,01

Section 24.  Administration.

-

24,01, The tax commissioner has the power fo:

(a) deny an application for license if the issuance of the.

license would be in violation of this act.

(1)

(2)

{3)

(4)

(5)

(6)

The applicant may protest the denial of the appli-

cation. Any protest must be made in writing and

must state the reason for the protest. This must

be filed with the Tax Commissioner within sixty

days of the receipt of the denial of the license,.

When the protest 1s received by the commissioner,

a time and place will be set for a hearing on the

matter.

The commissioner shall send a ndtice containing:

{(AY the date of hearing;

{B) the.time,of hesaring;

(C) the place where the hearing will be held; and

(D) a short, plain statement of the matters
asserted.

Notice must be served by certified mail, personal

or substituted service.

At the hearing'the applicant may:

{(A) produce evidence in its behalf;

{B) be represented by counsel.

A decision by the commissiocner vupholding the

denizal of the license is subject to judicial
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review on appeal by the applicant.
(7) The burden of proof is on the applicant.
{b) revoke, suspend or refuse toc renew a license if:
(1) the licensee or any member of the licensee's
organization has been convicted under W. Va. Code
§ 47-20-18 or § 47-20-19, and the commissioner
finds it would be in the public interest to deo so;
(2) the licensee has viclated any of the provisions of
the act;

(3) the licensee has failed to maintain records or

file reports 48 régquired. Licenses will only be

revoked, suspended or refused under this section

if the commissioner finds that the failure to
record or vreport will dimpair the commissioner's
ability to administer the act.

(4) Before revocation or suspension of a license, the
commissioner must give ten days notice to annual
licensees or three days notice to limited cccasion
and state fair licensees. This notice must be
written, must state reasons for the action and
must specify a time and place where the licensee
may show why the action should not be taken.
Notice_may be served by:

{(A) certified mail to the licensee's address;
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(B) certified mail to the person who applied for
the license on behalf of the organization; or

(C) personal or substituted service on the person
who applied for the license on behalf of the
organization.

(5) At the time designated for any hearing the
licensee may:

(AY produce evidence in its behalf, and
(B) be represented by counsel.

(6) A decision of the commissioner suspending or
revoking a license 1is subject to judicial review
on appeal by the licensee.

{¢) conduct hearings according to the provisions of the
State Administrative Procedures Act (W. Va. Code § 29A-5-1 et
seq.). The burden of .proof in such hearings shall be upon the
licensee.

(&) 1issue emergency orders suspending licenses.

{1) These orders may be issued when:

(A) the commissioner believes that a criminal
viclation of the act has occurred;

{(B) the commissioner believeé that the suspension
is necessary to prevent a criminal vieolation

of the act; or

o
]
q
]
[}
L




State Tax Dept.
Leg. Reg. 47-20 - o B
Series XVI I oo STt T T

Section 24.01(d} .

(C) the commissioner believes that the suspension
is necessary to preserve the public peace,
health, safety, morals, good order or general
welfare.

(2) These orders must set forth the grounds for issu-
ance. This includes & statement of facts of the
alleged emergency. The order must be served by
persomnal or substituted service on the licensee or

the person who applied for the license on behalf

of the licensee.

(3) These orders become effective immediately upon

issuance and service.

(4) After issuance of an emergency order the commis-
sioner must set a time and place for hearing
within Zive days. At this hearing the licensee
may show cause why 1its license should not be

revoked.
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Section 25. Filing of reports.

-

25.01. Annual 1licensees mnust £file, quarterly and annually,
financial reports on forms provided by the commissioner. These
reports must summarize the financial activity of the licensee for
the reported time period. These quarterly reports must be filed
no later than twenty davs after the end of the quarter which it
covers. Annual reports nust be filed no later than thirty days
after the expiration of the license. With the annual report, the

licensee must inciude its expired license.

Example 1. -- Y organization obtains a Ilicense and
starts bingo operations on November 1. Its quarterly

 reports are due on January 20 (twenty days after the
end of 'this quarter which is December 31), April 20,
July 20 and October 20. The annual report will be due
on November SQ (thirty days after the expiration of the
license which will expire on Cctober 30.)

Quarters will _ be on a standard basis. In other words
January 1 -March 31, is the first quarter, April 1 - June 30 is
the. second quartef, July 1 - September 30 is the third quarter

and October 1 - December 31 is the fourth quarter,.
25.02. Limited occasion licensees and state fair licensees
must file a financial report on forms provided by the commis-
sioner. These reports will summarize financial activity for the

license period. This report must be filed within 30 days after
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the expiration of the license and the expired license must

accompany such report.

25.03. Final reports for annual licensees and limited occasion

licensees must ‘contain the name, address and social security
number of any pérson who receives prizes with an aggregate value

of over one hundred dollars ($100).
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Section 26.01

Section 26. Filing of copy of license.

-

26.01. When the commissioner grants a license, he must file a

copy of the license with the clerk of the county commission of
the county in which the bingoe occasions are to be held. The
clerk shall record this copy.

26.02. The commissioner must make a copy of the application

available for public inspection.
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Section 27.01

Section 27. County option election.

-

27.01. The county commission may call a local option election

to determine if the provisions of this act will continue in their
county. But, no local option election can be called to disap-
prove the playing of bingo games at the state fair. Note that
bingo will be permitted in all counties unless and until a local
opticn election 1is held which results in a majority of voters
determining that the provisions of this act will not continue in
force and effect iA that county.
27.02. To call the élection, 2 petition for election must be
made. The form must be substantially as follows:
PETITION ON LOCAL OPTION ELECTIOXN
RESPECTING THE CONDUCT OF
BINGO GAMES FOR
CHARITABLE PURPOSES
IN o i COUNTY ,
WEST VIRGINIA

Each of the undersigned certifies that. he or she is a person
residiﬁg in ....t;....;.zcounty, Wesﬁ Virginia, and is duly
qualified to vote in that county-under the laws of the state, and
that his or her name, address, and the date of signing this
petition are correctly set forth below.

The undersigned petition the county commission to call and
hold a local optiorn-election at (1) & special or (2) the next

primary, general or special election (the petition shall specify

9]
m
rQ
[11]

(91

WD




State Tax Dept. T TR T T LT
Leg. Reg. 47~20 ,
Series XVI . o o :

Section 27.03

(1) or (2) upon the following gquestion): Shall the provisions of
article twenty, chapter forty-sevenfof the code of West Virginia,
one thousand nine hundred thirty-one, as amended, continue in
effect’ in Lo . ...county,” West =~ Virginia?
Name Address Date

................................................... (Each
person signing must specify either his post-office address or his
street pnumber.)
At least ten percent of the persons qualified to vote within the
county must sign this petition before the election may be called.

27.03. 1If the petition is filed .as specified, the county
commission must enter an order calling a local option election,
and must publicize notice of such local option election by publi-
cation of a . Class II-0 legal_advertisement with a county publica-
tion area.  This notice .must be published within fourteen
consecutive days before the election.

27.04. Any person qualified to vote in the county at any

primary, general or special election may wvote at the local option

election.

27.05. Election officers appointed and qualified to serve at
any primary, general or special election must conduct the local
option election. These election officers shall count the ballots

and make a return which shall be certified by the commissioners

of eléction to the county commission. The county commission

shall canvass thé ballots and cerfify the result withour delay.
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27.06. Local option elections may be held at the same time as
any primary, general or special elections, but, it must be held
in connection with and as a part of such election if it is held
at the same time.

27.07. The form for the ballot must be substanitally as
follows:

"Shall the plaving of bingo to raise money for charitable or
public service organizations continue in effect in .........c. 00

county of West Virginia?

Yes : -No
{(Place a cross mark in the square opposite your choice.)"
27.08. 1If a majority wvote no, then this act no longer con-
tinues in effect in that county.
27.09. There must be five years between local option elections
on this question, whether the question was approved or dis-

approved at the previous local option electicn.
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Section 28. Prohibited acts.

-~

28.01. Any person, individual, organization, association or
corporation convicted of a felony, or misdemeanor for a gambling
cffense: -

(a) may not obtain, either directly or indirectly, a bingo
license;

(b) may not conduct a bingo game;

{¢) may not operate & concession;

(d) may not lease or provide to any licensee organization
any premise where bingo occasions may be held.

28.02. This restricticn applies for ten years from the date of
conviction.

Example 1. -- X was convicted of a

misdemeanor gambling offense in 1972, During the year
1981, X may not participate in the operation of bingo
in any way. But, in 1983, X would be permitted to

participate, if he had obtained a valid license.
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Section 29. Restrictions on use of bingo equipment.

-

29.01. A licensee may only use bingo equipment:
{(a) which it owns
(b)Y which it ©borrows without <compensation - from another
licensee, or
{c) which it leases from another licensee for & reasonable
and customary amount.
Example 1. -- Bill's Bingo Equipment Rental, an
organized for profit company, may not rent bingo equip-
ment to licensees in this state.
29.02. Rental or purchase of bingo equipment shall be con-
. sidered a reasonble and necessary expense as provided for in

Section 16.
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Section 30. "Requirement for a registration statement.

-

30.01. Unless exempt, every charitable or public sérvice

organization that obtains a bingo license _must file an annusl
registration statement with the Secretary of .State's Qffice,
under the Solicitation of Charitable Funds Act.

30.02. These registration statements must be filed on forms
provided by the Secretary of "State and these must be filed before
any bingo occasions are held.

30.03. These statements must contain:

(a) the name of the organization;

(b) the purpose or purposes. for which it was formed;

(¢) the principal azddress of the organization;

(é) the address of any offices in this State; if there is
no office. in this State, then the address of the person who has
the organizations financial records;

(e)_. the names and addresses of any chapters, branches or
affiliates in this State;

(f) the place where the organization was legally estab-
lished; ) | B | .

(g) the date when the organization was legally established;

{(h}) the forﬁ”df,its Crgaﬁizaﬁion; |

(i) any determination of tax exempt status by the Internal
Revenue Service;

(i) the names and addresses of the officers, directors,

trustees and the principal salaried executive staff officer;
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{k) the balance sheet and income and expense statement of
the organization for the previous fiscal year. This must be
audited by an independent public accountant if .the organization
raised more than fifty thousand dollars in contributions. OR A
copy of a financial statement in a consolidated report covering
all information about the previous year'!'s fund-raising activi-

ties. This statement must be audited by an independent publice

accountant if the organization riised more than fifty thousand

(1) A statement as to whether the organization is going to
solicit contributions on its own behalf or have others do the
solicitation;: T Ty e e

(m) A statement as to whether the organization has authori-
zation from any other government agency teo solicit contributions;

(n) A statement as to whether the organization has ever
been enjoined from soliciting contributions;

(o) the purposes for which the contributions will be used;

(p) the name or names that it will use to solicit contribu-
tions;

| {q) the names of individuals or officers who will have
custody of the contributions; o

(r) the names of individuals or officers who will have
responsibility for distribution of the contributions.

These statements must be sworn and verified under oath. They

must be signed by an authorized officer of the dérgenization or by
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an independent public accountant~and by the chief fiscal officer

-~

of the organization.
30.04. The annual fee for registration is ten dollars {(810).
30.05. An organizaticon is exempt from fiiing the registration
statement if:

(a) They are an educational institution that has a curricu-
lum registered or zpproved by the State Board of Education;

{(b) They are requesting contributions for a named indivi-
dual and &ll contributions collected are turned over to that
named individual;

{(¢) They are a charitable organization that does not intend
to raiser or recelve contributions of more than seven thousand
five hundred dollars (87.,500) per vear or do not receive contri-
butions from more than ten persons per year. To be exempt here
all fund-raising activities must be carried on by persons who are
not paid for their services and no part of the organizations
assets or income does not benefit any officer or member. But, a
registration statement must be filed within thirty days after it
has'received total contributions of seven thousand five hundred
dollars (8$7,500);

(d) They are,é non-pfofit and-charitable hospital;

(e) They are an organization which solicits only within its
own membership;

(f) They are a local post, camp, other element or county

unit of such element of a bona fide veterans organization which

rd
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issues charters to its elements in this State;

(g) They are a bona fide volunteer'fireman*s organization
or a bona fide ambulance association or a bona fide rescue squad
association or a bona fide auxiliary or affiliate of anv such
organization. All fund raising activities must be carried on by
organization members and they may not receive compensation for
their services;

(h) They are a religious organization or any group affili-
ated with the religious organization_ that forms an integral part
of it. 1In this case, none of the net income may benefit any
individual and the organization must have a tax-exempt status
determination letter from the Internal Revenue Service;

(1) They are a county church congregation or. local congre-
gation of a religious affiliation;

(i) They are az municipal or county little league or similar
youth athletic organization;

(k) They are a service club.

Although these organizations do not have to file a registration
statement, they must file an annual exemption statement with the
Sécretary' of State. This exemption statement must include, the
name and address of the organization; the purpose of the crgani-
zation; a &statement setting forth the reason for the claim for
exemption. If exempted, the "Secretary of State will issue a
letter of exemption. No registration fees will be reguired of

exempt organizations., 07 oo oo - =
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30.06. Any professicnal fund raising organization which
receives a state fair bingo licensé must alsc annually register
with the Secretary of State. Application for registration must
be made in writing and under oath on forms prescribed by the
Commission on Charitable Organizations. A registration £fee of
fifty dollars ($50) 1is required and a bond of ten thousand
dollars ($10,000) must be filed with and approved by the
Secretary of State. The applicant must be the principal
obiligator on this bond and have one or more sureties that are
satisfactory to the Sec¢retary of State. The registration appli-

cation must be approved by the Secretary of State before the

organization may solicit.
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APPENDIX A

UNITED STATES TREASURY REGULATIONS (Reg. § 1.501(c)(3)-1)

The above regulation is intended to provide guidance to the
public in the determination of what a charitable or public ser-

vice activity or endeavor is.

§ 1.501(c)(3%-1. -- Organizations ~organized and operated for

religious, charitable, scientific, testing

for public safety, literaryv, or educational

purposes, or for the prevention of cruelty to

children or animals.

(a) Organization and operational tests.

(1) In order to be exempt as an organization described
in section 501(¢)(3), an organization must be both
organized and operated exclusively for one or more
of the purposes specified in such section. If an
organization fails to meet either the organiza-

tional test or the operational test, it is not

exempt.
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(2) The term "exempt purpose or purposes”, as used in
this section, means any purpose or purposes speci-
fied in section 501(c)(3), as defined and elabor-

ated in paragraph (d) of this section.

(b) Organizational test.

(1) In general.

(A) An organization is organized exclusively for
one oOr more exXempt purposes only if its
articles of organization (referred toc in this
section as its Marticles") as defined in

subparagraph (2) of this paragraph:

(i) Limit the purposes of such organization

to one or more exempt purposes; and

{ii) Do not expressly empower the ocrganiza-
tion to engage, otherwise, than as an
insubstantial part of its activities, in
activities which in themselves are not
in furtherance of one or more exempt

purposes.
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In meeting the organizational test, the
organization's ;urposes, as stated in 1its
articles, may be as broad as, or more speci-
fic than, the purposes stated in section
501{(¢c)(3). Therefore, an organization which,
by the terms of its articles, is formed "for
literary and scientific purposes within the
meaning of section 501{(c){3) of the Code
shall, if it otherwise .meets the requirements
in this paragraph, be considered to have met
the organizational test. Similarly, articles
stating that .the organization is c¢reated
solely "to receive contributions and pay them
over to organizations which are described in
sec;ion 501(c){3) and exempt from taxation
under section 3501{a)" are sufficient for
purposes of the organizational test., More-
over, it is sufficient if the articles set

forth the purpose of the organization to he

-the operation of a school for adult education

éﬁd describe in detail“.the manner of -the
operation of such school. In addition, i1if
the articles state that the organization is
formed for  Ycharitable purpocses®, such

articles ordinarily shalil be sufficient for
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purposes of the organizational test (see

subparagraph (5) of this paragraph for rules

relating to construction of terms).

An organization is not organized exclusively
for one or more exXempt purposes if its
articles expressly empower it to carry on,
otherwise than as an insubstantial part of
its activities, activities which are not in
furtherance of one or more exempt purposes,
even though such organization is, by the
terms of such articles, created for a purpose
that - is no broader than the purposes speci-
fied in section 501(c¢)(3). Thus, an organi-
zation that.ils empowered by its articles "to
engage in a manufacturing business™, or "to
engage in the operation of a social club”
does not meet the organizational test regard-
less of the fact that its articles may state
that such organization is created "for chari-
table purposes within the meaning ¢f section

501(e){3) of the Code."

'
)
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(D) In no case shall an organization be con-
sidered. to be o;ganized exclusively for one
or more exempt purposes, if by the terms of
its articles, the purposes for which such
organization is created are broader than the
purposes specified in section 501(c)(3). The
fact that. the actual operations of such an
organization  have been exclusively” in
furtherance o¢f one or more. exXempt purposes
shall not be sufficient to permit the organi-
zation to meet the organizational test.
Similarly, such an organization will not meet
the organizational test as a result of state-
ments or other evidence that the members.

thereof.intend to operate only in furtherance

of one or more exempt purposes,

(E) An organization must, in order toc establish
its exemption, submit a detailed statement of
its proposed activities with and as a part of

'its application for exemption (see paragraph

(b) of § 1.501(a)-1).

(2) Articles of organization. -- For_ purposes of this

section, the term "articles of organizaticn” or
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"articles™ includes the trust instrument, the
corporate charter, the articles of association, or
any other written imstrument by which an organiza-

tion is created.

(3) Authorization of legislative or political activi-

ties. -- An organization is not organized exclu-
sively for one or more  exémpt purposes if its

articles eXpressly empower it-

(A) To devote more than an insubstantial part of

tts activities to attempting to influence

legislation by propaganda or otherwise; or

(B) Directly or indirectly to participate in, or
intervene in- (including the publishing or
distributing of statements), any political

campaign on behalf of or in opposition to any

- candidate for public office; or

(C) To have objectives and to engage in activi-
ties which characterize it as an "action”
organization as defined in paragraph (e)(3)
of this section. The terms used in subdivi-

sions (A), (B), and (C) of this subparagraph .
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shall have the meanings provided in paragraph

.

{c)(3) of this section.

(4) Distribution of assets on dissocluticn. -- An  or-

ganization is not organized exclusively for one or
more exempt purposes unless its assets are dedi-
cated to an exempt . purpose. An organization's
assets will be considered dedicated to an exempt
purpose, for example, if, upon dissclution, such
assets would, by reason of a provision in the-
organization's articles or by operation of law, be
. distributed for one or more exempt purposes, Or Lo
the Federal government, or to a State or local
government, for & public purpose, or would be
distribu;ed by a court to another organization to
be used in such manner as in the judgment of the
court will best accomplish the general purposes
for which the dissolwved organization was
organized. However,ian ofganization doeé nct meet
the organizational test if its articles or the law
of the State in which it was created provide that
its assets would, upon dissolution, be distributed

to its members or shareholders.
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(5) Construction of terms. -- The law of the State in

-

which an organization is created shall be control-

ling in construing the terms of its articles.
However, any organizatiocn which contends that such
terms have under State law a different meaning
from their generally accepted meaning must estab-
lish such special meaning by clear and convincing
reference to relevant court decisions, opinions of
the State attorney-general, or other evidence of

applicable State law.

{(6) Applicability of the orgénizational test. -- A de-

termination by the Commissioner or a distriet
director that an organization is described in
section 501(c)(3) and exempt under section 3501{a)
will not be granted after July 26, 1959 (regard-
less of when the application is filed), wunless

such organization meets the organizational test

prescribed by this paragraph. 1If, before July 27,
1959, an organization has been determined by the
Commissioner or district director toc be exenpt as
an organization described in section 501{(c){3) or
in a corresponding provision of prior law and such
determinaticen has not been revoked before such

date, the fact that such corganization doeés not .
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meet the organizational test prescribed by this
paragraph shall not'be a basis for revoking such
determination. Accordingly, an organization which
has been determined to be exempt before July 27,
1859, and which does not seek a new determination
of exemption is not required to amend its articles
of organization to conform to the rules of this
paragraph, but any organization which seeks =&
determination of exemption after July 26, 19539,
must have articles of organization which meet the
rules of this paragraph. For the rules relating
to whether an organization determined to be exempt
before July 27, 1959, is organized exclusively for
one o©or more _exempt purposes, see 26 CFR (1939)
391101(6)-1 (Regulation 118) as made applicable to
the Code by Treasury Decision 6091, approved
August 16, 1954 (19 F. R. 3167; C. B. 1954-2, 47).

tional test.

(1)

Primary activities. =-- An organization will be

regarded as "operated exclusively® for one or more
exempt - purposes only 1if it engages primarily in
activities which accomplish one or more c¢f such

exempt purposes specified in section 501(c){(3).
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An organization will not be so regarded if more

than an insubstantial part of its activities 1is

not in furtherance of an exempt purpose.

(2) Distribution of earnings. -- An organization is

not operated exclusively £for one or more exempt
purposes if its net earnings inure in whole or in
part to _the benefit of private shareholders or
individuals. For the definition of. . the words
"private shareholders or individual", see para-

graph (¢) of § 1.501(a)-1.

(3) MAction' organization.

(A} An organization 1is not operated exclusively
for one or more exempt purposes if it is an
"action" organization as defined in subdivi-

sions (B), {(C), or (D) of this subparagraph.

(B) An érgaéizatié;mi;_én ”acﬁion”_sgéaﬁiéationm
if a substantial part of its activities is
attempting to influence legislation by propa-
ganda or otherwise. For this purpcse, an

organization will be regarded as attempting
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to influence legislation if the organiza-

-~

tion -

(i} . Contacts, or urges the public to con-
tact, members of a legislative body for
the purpose of proposing, supporting, or

opposing legislation; or

(ii) Advocates the adoption or rejection of
legislation. The term “legislation”, as
used in this subdivision, includes
action by the Congress, by any State
législature, by any local c¢ouncil or
similar governing beody, or by the public
in & referendum, initistive, constitu-
tional amendment, or similar procedure.
An organization will not £fail to meet
the operational test merely because it
advocates, as an insubstantial part of
its activities, the adeption or rejec-

tion of legislation.

(C) An organization is an "action" organization

if it participates or intervenes, directly or

'y
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indirectly, in any political campaign on
behalf of or in opposition to any candidate
for public office. The term "candidate for
public office! means an individual who offers
himself, or 1is propcsed by others, as a
contestant for an elective public office,
whether such office be nationmal, State or
local. Activities which constitute partici-

pation or intervention in a political

campaign on behalf of or in opposition to a

candidate include, but are not limited to,

- the PUblication or distribution of written or

printed statements or the making o¢f oral
statements on behalf of or in opposition to

such a candidate.

(D) An organization is an "action" organization

if it has the following two characteristics:

(ij- Its ﬁaig.or primary objective or objec~
tives {as distinguished from its
incidental or secondary objectives) may
be attained only by 1legislation or a

defeat of proposed legislation; and
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(ii) it . advocates, or campaigns for, the
attainment’ of such main or -primary
objective or objectives as distinguished
from engaging in nonpartisan analysis,
study, or research and making the
results thereof available to the public.
In determining whether an organization-
kas such characteristics, all the sur-
rounding facts and circumstances,
including the articles and all activi-

ties of the organization, are to be

considered.

(E) An Taction® organization, described in sub-
divisions (ii) or (iv) of this subparagraph,
though it connot gualify under section
501(c){(3) may nevertheless qualify as a
social welfare organization under section
501(c)(4) 1if it meets the requirements set

_ out in paragraph (a) of § 1.501(c)(4)-1.

£ purposes.,

(1)

In general.

s
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(A) An organization may be exempt as an crganiza-
ticn described in section 501{ec)(3) if 4it 4is
organized and operated exclusively for one or

more of the following purposes:

(i) Religious,
(1ii) Charitable,
(1ii} Scientific,
(iv) Testing for public safety,
(v) Literary,
(vi) Educational, or

" (vii) Prevention of cruelty to children or

animals.

(B) An organization is not organized or ocperated
exclusively for one or more of the purposes
specified in subdivision (A) of this subpara-
graph unless it serves a public rather than a

- private interest. Thus, to meet the require-
ment of this subdivision, it is necessary for
an organization to establish that it is not
organized or operated for the benefit of
Private interests such as designated indivi-

duals, the creator or his family, share-

holders of the organizations, or persons

v
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controlled, directly or indirectly, by such

-

private interest.

(C) Since each of the purposes specified in
subdivision (&) of this subparagraph is an
exempt purpose in itself, an organization may
be exempt 1f it 1is organized and operated
exclusively for any one or more o¢f such
purposes. If, in fact, an organization 1is
organized and operated exclusively for an
eXempl purpose oOr purposes, exemption will be
granted to such an organization regardless of
the purpose or purposes specified in its
application for exemption. For example, if
an organization claims exemption on the
ground that it 1is '"educational”, exemption
will not be denied if, in fact, it is "chari-

table!!t.

"Charitrable” defined. -- The term "charitable" is

used in section 501{c)(3) in its generally
accepted legal sense and is, therefore, not to be
construed as limited by the separate enumeration
in section 501(c)(3) of other tax-exempt purposes

which may fall within the broad ocutlines of
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"charity" as developed by judicial decisions.
Such term includes{ Relief of the pocr and
distressed or of the underprivileged; advancement
of religion; advancement of education or science;
erection ~or maintenance of public buildings,
monuments, or works; lessening of the burdens of
Government; and promotion of social welfare by
organizations designed rto _accomplish any of the

above purposes, or T

{A) to lessen neighborhood tensions;

(B)Y to eliminate€ prejudice and discrimination;

(C) to defend human and civil rights secured by

law; or

(D) to combat community deterioration and juve-

- nile delinquency.

The fact that an organization which is organized
and operated for the relief of indigent persons
may receive voluntary contributions from the
persons intended to be relieved will .not neces-

sarily prevent such organization from being exempt
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as an organization organized and operated exclu-
sively for charitable purposes. The fact that an
organization, in carrying out its primary purpose,
advocates social or c¢ivie changes or presents
opinion on controversial issues with the intention
of molding public opinion or creating public
sentiment to an acceptance of its wviews does not
preclude such organization from qualifying under
section 501(¢)(3) so long as it is not an "action®

organization of any one of the types described in

paragraph {(¢)(3) of this section.

"Educational' defined.

(A) In general. -- The term "educational", as

used in section 501(c)(3), relates to -

(i) The instruction or training of the
individual for the purpose of improving

or developing his capabilities; or

(ii) The instruction of the public on sub-
jects . useful to the individual and

beneficial to the community.
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An organization may be educational even though it advocates a
particular position or viewpoint sq’long as it presents a szuffi-
ciently full and fair exposition of the pertinent facts as to
permit an individual or the public to form an independent opinicn
or conclusion. On the other hand, an organization is not educa-

tional if its principal function is the mere presentation of

unsupported opinion.

(B) Examples oI educational organizations. -- The

following are examples of organizations

which, 1f they otherwise meet the require-

ments of this section, are educational:

Example 1. -- An organization, such as a
primary or secondary school, a college, or a
professional or trade school, which has a
regularly scheduled curriculum, a regular
faculty, and a regularly enrclled body of
students in attendance at a place where the
educational activities are regularly carried

CTLL.
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Example 2. -- An organization whose activi-
ties consist of presenting public discussion
groups, forums, panels, lectures, or other

similar oprograms. Such programs may be on

radio or television.

Example 3. ~- An organization which presents
a course of instruction by means of corres-
pondence or through the utilization of tele-

vision or radio.

Exanple &, ~-- Museuns, ZOO0S, planetariums,

symphony orchestras, and other similar organ-

izations.
(4) "Testing for public safety" defined. -~ The term
"testing for public safety", as used in section

501(c)(3), includes the testing of consumer pro-
ducts, such as electrical .products, to determine
whether they are safe for use by the general

public.

e}
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(5) V"Scientific” defined.

-

(A) Since an organization may meet the require-
ments of section 501(c)(3) only if it serves
a public rather than a private interest, a
"scientific" organization must be organized
and operated in the public dinterest {see
subparagraph (1) (B} of this paragraph).
Therefore, the term "scientific®, as used in
section 301{(cj{3), includes the carrying on

of scientific research in the public

interest. Research when taken alone is a
word with wvarious meanings; it is not
synonymous with "scientific"; and the nature

of . particular research depends upon the
purpose which it serves. TFor research to be

"sclentific!, within the meaning of section

501{(e)(3), it must be carried on in further-

ance of a Mscientifie" purpose. | The deter-
mination as to whether research is
”scientiﬁi&iﬁdoes not depend on whether such

research is c¢classified as Yfundamental®" or

"basic¥ as contrasted with Tapplied” or
"practical”. On the other hand, Ior purposes
of the exclusion from unrelated business .
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taxable inccocme provided by section 512(b)(9),
it is necessar} to determine whether the
organization is operated primarily for pur-
poses of carrying on "fundamental'", as

contrasted wtih "applied", research,

Scientific research does not include activi-
ties of a type ordinarily Tcarried on as an
incident to commercial or industrial opera-
tions, as, for example, the ordinary testing
or inspection of materials or products or the
designing or construction of equipment,

buildings, etc.

Scientific research will Dbe regarded as

carried on in the public interest -

(i) If the results of such research {(includ-
ing any patents, coﬁyrights, processes,
or formulae resulting from such
research) are made available to the

public on a nondiscriminatory basis;
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(ii) If such research is performed for the
United States, or any of its agencies or
instrumentalities, or for a State or

political subdivision thereof; or

(iii) If such "research is directed toward
benefiting the public. The fellowing
are .examples of scientifie research
which will be considered as directed

toward benefiting the public, and,

therefore,  which will be regarded as

arfied on in the public interest:

(a) Scientific research carried on for
- the purpose of aiding in the
scientific education of college or

university students;

(b) Scientific research carried on for
the purpose of obtaining scientific
information, which is published in
a treatise, thesis, trade publica-
tion, or in any other form that is

available to the interested public;




State Tax Dept.

Leg. Reg. 47-20

Series XV1

(e)

(4)

Appendix A

Scientific research carried on for

the purpose of discovering & cure

for-a disease; or

Scientific research carried on for
the purpose. of aiding a community
or geographical area by attracting
new industry to the .community or
area or by encouraging the develop-
ment of, or retention of, an
industry in the community or area.
Scientific research described in
this subdivision (c) will be
regarded as carried on in ° the
public _interest even though such
research is performed pursuant to a
contract or agreement under which
the . sponsor or sponsors o¢of the
research have the right to obtain

ownership or ~control . of any

‘patents, copyrights, processes, or

formulae resulting from such
research.
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"An  organizaticn will not be regarded as
organized and operated for the purpose of
carrying on scientific research in the public
interest and, consequently, will not qualify

under section 501(c)(3) as a 'scientific™

organization, if -

(1) Such organization will perform research
only for persons which are (directly or
indirectly) its creators and which are

not described in section 501{(c}{(3), or

(ii) Such organization retains (directly or
indirectly) the ownershiﬁ or control of
more  than an Insubstantial pertion of
the patents, copyrights, processes, or
formulae resulting from its research and
does not make such patents, copvrights,
processes, or formulae available to the
public. For purposes of this subdivi-
sion, a patent, copyright, process, or
formula shall be considered as made
available to the public if such patent,
copyright, process, or formula is made

available to the public on a nondiscri-
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minatory basis. In addition, although
one person 1is granted the exclusive
right to the use of a patent, copyright,
process, or formula, such patent, copy-
right, ©process, or formula shzall be
considered as made available to the
public if the granting of such exclusive
right is the only practicable manner in
which the patent, copyright, process, or
formula can be wutilized to benefit the
public. In such a case, however, the
research from which the patent, copy-
right, process, or formula resulted will
be regarded as carried om in the public
interest (within the meaning of subdivi-
sion (C) of this subparagraph) only if
it is carried on for a person described
in subdivision (C) (ii) of this subpara-
gra?h or 1if it is scientific research
described 1in  subdivision (C) {(iii) of

thié subpafagraph.

The fact that any organization (including a
college, university, or hospital) carries on

research which is not in furtherance of &n
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exempt purpose described in section 501(c)(3)
will not preciude such organization from
meeting the requirements of section 501{(c)(3)
sc long as the organization meets the crgani-
zational test and is not operated for the
primary purpose of carrying on such research
{see paragraph (e} of this section, relating
to organizations carrying on a trade or
business). See paragraph (a}(53) of § 1.513-
2, with respect to research which constitutes
an unrelated trade or business, and section

512{(b)Y(7)(8), and (9), with respect to income

derived . from resesarch which is excludable

from the tax on unrelated business income.
(F) The regulations in this subparagraph are
applicable with respect to taxable vyears

beginning after December 31, 1960.

(e) Organizations carrying on trade or business

(1) In general. == An organization may meet the re-

quirements of section 501(e¢)(3) although it

operates a trade or business as z substantial part

of its activities, if the operation of such trade .
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or business is in furtherance of the organiza-
tion's exempt purpose or purposes and if the
organization is not organized or operated for the
primary purpose of carrying on an unrelated trade
or business, as defined in section 513. In deter-
mining the existence or nonexistence of such
primary purpose, all the circumstances must be
considered, including the size and extent of the
trade or business and the size and extent of the
activities which are in furtherance of one or more
exempt purposes. An organization which is
. organized and operated for the primary purpose of
carrying on an unrelated trade or business is not
exempt under section 501(¢){3) even though it has
certain _feligious purposes, 1its property is held
in common, and its profits do not inure to the
benefit of individual members. of the organization.

See, however, section 501(d) and § 1.501{d)-1,

relating to religious and apostolic organizations.

(2) Taxation of unrelated business income. -- For pro-

visions relating to the taxation of unrelated
business income of certain organizations described
in section 301(c)(3), see sections 511 to 515,

. inclusive, and the regulations thereunder.
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(f) Applicability of regulations in this section. -- The

-

regulations in this section are, except as otherwise expressly

provided, applicable with respect toc taxable years beginning
after July 26, 1959. For the rules applicable with respect to
taxable years beginning before July 27, 1959, see 26 CFR {193%)
39.101(6)-1 (Regulations 118) as made applicable to the Code by
Treasury Decision 6091, approved August 16, 1954 (1% F. R. 5167
C. B. 1934-2, 47). [Reg. § 1.501(e)(3)-1.]
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APPENDIX B

This 1list of non-profit charitable organizations which may
be exempt from +taxation wunder +the Internal Revenue CLode is
intended to i1llustrate application of these terms and is not

intended to be a comprehensive listing.

(A) 501i{c)(3) Organizations.

(1) Religious.

Churches

Church affiliated colleges

Sermon pgblishing organizations that apply pro-
ceeds to purchase of materials for theology

school libraries.

(2) Educational, Literarv or Scientific.

Primary an&'séEbndarj schools

Colleges or universities

Professicnal or trade schools

Private schools (Must have a racially nondiscrimi-
natery admissions peolicy)

Teachers travel study groups
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Historical exposition organizations

Engineering societies.;ngaged in scientific
research .

2bortion counseling organizations

Sterilization information organizations

Credit union educational corganizations

Scheool Accreditation organizations

Organizations formed to provide work
experlence to students

Anthropological research organizations

Educational, cultural and public interest

television programming organizations

Training program product sales organizations
Educaticnal day care organizations
Political educational organizations (must not

solicit for or endorse candidates.).

(3) PubliEVSangyli

Traffic safety organizations
Organizations which inspect and test

for pubilc safety

{4) Prevention of cruelty to children or animals.
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(5) Fostering National or International Amateur sports

-~

competition.

(6) Charitable.

Non-profit hospitals
Health care and maintenance organizations
Drug Clinics
Alcoholic treatment organizations
Organizations that provide aid to the blind
Public interest law firms
. Non-profit legal aid societies
| Prisoner rehabilitation organizations
Eousing organizations which provide specially
designed housing for the elderly or handicapped

Honor societiesg
Volunteer fire company
Disaster service organizations
Racial discrimination prevention organizations
Aid to senior citizen organizations

" Aid to immigrants organizations

Organizations formed to promote civic pride
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(b)Y 501{c)(4) Organizations.

(1) Civic Leagues.

Homeowniers® associations

Garden clubs

Women's vacation and rest home

Bus transportation organizations {providing
relief for regular bus service)

Envircnmental protection organizations

Organization involved in processing of

consumer complaints

{2) Non-profit local employees' associations.

(c) 501(ci{(8) Organizations. -- Fraternal beneficiary

societies (must operate) under the lodge system and have an

established system for payment of benefits).

{d) 501(c){l0) Organization.

(1) Fraternal ©beneficiary societies ({must operate
under the lodge system and give its net earnings
solely for religious, charitable, scientific,

literary, educational and fraternal purposes.
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(e) B501(C)(1%8) Organization. =-- Veteran's organizations

{membership must consist of 75% war veterans and substantially
all of the remainder must be veterans, cadets, or spouses, widows

or widowers of war veterans. They must also be organized in the

United States).

(f) 501{(d) Organizations. -- Religious and apostolic organ-

izations.
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