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COMMENT :

RESPONSE
definicicn

COMMENT AND RESPONSES TO
NATLE AND FENCING =ZXEMPTION REGULATIONS

The definition of nails should include staples.

The State Tax Division 1is in agreement and the
of "nail®" HAES been chariged accordingly.




WEST VIRGINIA INTERPRETIVE RULS
DEPARTMENT OF TAX AND RIVENUZD
TITLE 110,

SERIES 15{I}2
1852

NEILS AND FENCING EXEMPTION _
FOR COMMERCIAZAL PRODUCTION OF AGRICULTURAL FRODUCT

§110-15(I)2-1. General.

i.1 Type of Rule. -- This rule is an interpretive rule as
dafined in W.Va. Code 828A-1-2. . . S

1.2 Scope. -- This interpretive rule explains and clarifies

the exemption from consyumers saWes tax provided in W.Va. Code
§11-15-9 (i}, "as amended by Com. “Sub. for Senafe Bill No. 348
(1992), exempting sales of nails and fencing used or consumed in
connecticon with the commercial D“oduc;lon of =an eagricultural
product, whether or not the fence is. cons:i dered to be a permanent
improvement Lo real property

1.3 Authority. -- This interpretive ra'e iz promulgated under
zuthority of W.Va. Code_§11-1 -5.°

1.4 Filing Date. ---

.5 Effective Date. -- 230 days after filimg in the State
S

.6 citation. -- This interpretive rule may be cited as
Proposged 11¢ C.S.R. 15(I)2, § (1882). ’ )

§110-15(1I)2-2. Interpretive Note.

This interpretive rule shall be read in pari materia with ths
Consumers Sales and Servige Tax and Use Tax legislative regulations
{110 C.8.R. 15, § 1 ef sec.) previously promulgated oy the Tax
Commissioner pursuant to Tauthority granted by the Legisl ature in
W.va. Code §564-7-6. _The definitions, policies and procedures
provided in 1710 C.S.R. 15, §1 et sec. are equally applicable to
this interpreiive rule. Should “there be any lnconSLStencv hetween
the oromulgated legislative rules and this interpretive rule, the
legiglative rules sbal;__c01trol except to the _extent the
legislative rules do not reflect.an amendment To the consumers
sales and use tax laws which is addressed in this o*_anothaf
interpretive rule pfomulgaged by the Tax Commissicner as provided
in article 3, chapter 292 of the West Virginia Code.
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§110-15(T)2-3. Definitions. -- Unless ‘&2 spacific. definition is
provided in this section, terms usgd in this rule are deiined as’
provided in legislative rule 110 C.8.R. 15, §l1 et sed., unless the

context in which the term is used clesdrly reguires a different

meaning. The following terms shall have the meaning ascrikbed
herein, andé shall apply 1in the singuler as well as in the plural.

3.1 '"Fence' means & lLemporary Or permanentc partition, other
than "2 building or other _structure or =& naturally occurring
parrier, such as a river, erected for the purpose oI enclosing a
parcel of land, or any part thereof, for purposes  of commercial
agricultural oroduction. ' ) .

3.2 'Fencing" means materials used co.pulild or repair a fence
that are incoxporated intoc and become part of a fence usad Zor
purpcses of .agrigultural production. It incliudes, but 1s not
iimited to, hedges in a hedge fence, common rails, poOsSts and rails,
posts and planks, posSts and wire, pickets and wire, slotted
nardwood or softwood battens used betweean posts, stones in a stone
fence, and tangible personal property necessary to electxify the
fence, etc.

3.3 1Nail" means a slender usually peointed and headed
fastener or a staple designed to be pounded or otherwise foxcibly
inserted into wood or ancther building material.

§110-15(I)2-4. Applicability of Consumers Sales Tax.

4.1 General Rule. -- The consumers sales and service tax is
irposed upon the sale of tangible.persconal properiy oOr selected

services. 2ll sales are presumed to be taxable unless the sale is
either excepted or exempt from the tax.

4.2 Commercial Agricultural Exemption. -- Sales of tang:ible
versonal préperty, ¢©F of taxablie services, that are used or
consumed in  cennection . with, the  commercial procduction oI an
agricultural product the ultimate sale of which is, in this State,
subject to cornsumers sales tax are exempt from consumers sales tax,
except as provided in subdivision. 4.3, provided the purcnaser
furnishes the wvendor with a properly executed exemrption
certificate. 3egianing June 5, 1992, purchases of nails and
fencing for use or consumption in the commercial production of an
acricultural product are exempt fLrom tax, whether ¢r not the nails
znd fencing are used in & permanent improvement Lo real properiyv.

4.3 Exceptions to Commercial Agricultural Exemption. --

Notwithstanding the exemption specified in subseciion 3.2, a perscn
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engaged in the commercial production < an agricultural prcduct
must pay Consuiners sales tax o ; )

ll\

C durchases of gasoline or special fuel; and

.3.2 Purchases of tangible persconal properbv or taxable.
services uSEQ. ogr consum=d in the constfuctﬂop of & permanent
improvement Lo real proverty. However, beginning June 5, 19952,
purchnases oI nails or £e:c1:c'are not considered tco be used or

consumed in constructlng a permanent improvement to real propertiy
and will, therefore, Da exempt from tax when they are used cxr
consumaed in the commercial production of an ‘agricultural nroduct.

4.4 Explanation of the nails and fencing exemption. -- In
order for. the purchase.of nails or fencing incornorated into a
permanent improvement to real property to be exempt from ccnsumers..
sales tax after June- 4, 1992, they rmust be used or ccnsumed in the
"commercial producti on of an agricultural product”, as that phrase
is defined in 110 C.S.R. 15, §2. The fact that such nails are used
or consumed in a permanent improvement to real property will not

destroy this exemption proviced tae building, £fence or other
structure, or other permanent improvement to real property, in
which the nail is used or consumed is itself used in the comnerc al
production of an agricuitural Droauct.,Addltlo"a11y, fencing 1is
exempt whether or not the fence constitutes a permanent improvement
to real proverty, s¢ long as the fence is used ln_tne_comme*c*al
production of an agricultural prcduct. ’

4.4.1 Nails and fencing incorporated into a fence
erected to separate the farm house from an adjacent road or
proverty are not exempt from tax unless the purpese cf the fence is
to protect crops cr contailn farm animals, or is otherwise necessary
for the commercial production of an agr 1cul:ural,p oduct. In other
words, as a matter of law, nails and fencing “rcovaTa ed into a
fence erected around a residential lot located in the city and that
inCOfp- ated into a fernce erected arournd a farm house are treated
in the same mannex unless the fence around the farm house is
necessary for the commercial production of an agricultural product.

4.5 Method of Claiming the nails and fencing exempticn. --
The nails and fencing exemption from consumers sales tax may be
claimed by either presehting a properly executed exemption
cartificate to the seller of the nzils and fencing or by vaying the
tax o the seller and then avolving to the Tax Commissioner for a
refund. If an exemption certificate is used but the nails or
fencing is used for a taxable purpoSe or in a taxab“e manner, then
the tax due with respect to such nails or fencing must be remitted
directly o the Tax Commissioner.




West Virginia Farm

Member of American Farm Burean Federation

Bureau

1 Red Rock Road, Buckhannon, W¥ 26201

304/472-2080

May 15, 1882

Richard E. Boyle, Jr.
Director

Legal Division
West Virginia Tax Departiment

State Capitol Building
Charleston, WV 25305

Dear Mr. Boyle:
Thank you for sending me a copy of the interpretive regulations
dezling with nails and fencing.

The only comment I have is in section 3.3, the definition of a
nail. T believe it was the intent of the legislature that staples be
included.

It appears that under 3.3, staples would be included, but to make
it perfectly clear, I would suggest that staples be included. Wsbster
defines a staple as "a "u’ shaped metal loop both ends of which are

driven into a surface to hold the hock, hasp, or bolt of a lock, secure
a rope, or fix a wire in place.™

Again, thanks for your assistance.

Sincerefty,
Richard 3. {Steve) Hannah

Executive Secretary
RSH/ps
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