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NOTICE OF AGENCY ADOPTION OF A PROCEDURAL OR INTERPRETIVE RULE
OR A LEGISLATIVE RULE EXEMPT FROM LEGISLATIVE REVIEW

AGENCY:__ State Tax Division TITLE NUMBER:_ 110
W. Va. Code B 11-10-5

CITE AUTHORITY:

‘RULE TYPE:PROCEDURAL _  INTERPRETIVE

EXEMPT LEGISLATIVERULE
CITE STATUTE(s) GRANTING EXEMPTION FROM LEGISLATIVE REVIEW

AMENDMENT TO AN EXISTING RULE: YES , No %

[F YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE QOF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF NEW RULE BEING ADOPTED: __t3(1)1 .

TITLE OF RULE BEING ADOPTED: _Baby-Sitting Services

THE ABOVE RULE IS HEREBY ADOPTED AND FILED WITH THE SECRETARY OF STATE. THE

EFFECTIVE DATE OF THISRULEIS 14,23_@8% f7 1992
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‘es H. Paige III / —
ate Tax Commissioner
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P. O. Box 2389
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GOVERNOR

To Whom It May Concern:

Title of Rule: Babv-8itting Services | N
Title Number: 110
Series Number: 15{I)Y1

Pursuant to West Virginia Code § 5F-2-2{a), the undersigned
hereby consents to the filing of the foregoing rule.

-

gigred this 16th dzy of July, 139%82. o .

il et

Jeties H. Dmlge, 11
Sgcretary, Tax and
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1982 ’

BASY~SITTING SERVICES EXEMPTZION

§110~15(I)1~-1. General.

1.1 Type of Rule. ---This rule is an interpretive rule as
defined in W.Va. Code §25A-1-2. :

1.2 &cope. -- This interpretive rule explains and clarifies

the exemption from consumers sales tax provided in W.va. Code
§11-15-9(pp}, &s added by Com. Sub. for Senate Blll No. 348 (1882},
exempting sales of baby-sitting services by individuals wko haby-
sit for profitc provided the individual’s gross receipis from
providing »paby- 51tgﬂpg se*v1ces do not exceed $5,000.00 in a
taxable vear. S

1-3 Authority. -- This interpretive rule is promul gatcd under
authority of W.Va. Code §811-10-5.

1.4 Filing Date. --

1.5 ‘Effective Date. -- 30 days after is is f£iled in the
State Register. : .

1.6 Citatiomn. -- This interpretive rule may be cited as: .
Proposed 110 C.8.R2. 15(T)1, § (1e82).

§110-15(I)1-2. Interpretive Note.

This interpretive rule shall be read in pari materia with the
Consumers Sales and Service Tax and Use Tax Tegﬂslatlve regulations
(110 C.8.R. 15, § 1 et sec.) previously promulgated by the Tax
CO.L*551one* pursuant to- Tauthority granted by the Legislature in

.WVa. Code §64-7-6. The definitions, policies and procesdures
provided in 110 C.S.R. 1Z, 81 et sgeg. are equally applicakle o
this interpretive rule. Should. Cthere re be any inconsistency between
the proqucated legislative rules and this interpretive.xrule, the
legislative rules shall control, exceot to the extent the
legislativelvu_es do not reflect an amendment to the consumers

sales and use tax laws which 1is aadressed in this or anocother
interpretive rule promulgated by the Tax Commissioner as provided
in article 3, chapter 294 of .the West Virginia Ccde.
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§110- 15(I)1 -3. pefinitions. -- Unless a specific definition 1is
provided in this section, terms used in this rule ars defined as
provided in legislative. rule 110 C.8.R. 15, 81 et sea., unless the
context in which the term is used clearly requires a different
meaning. The following terms shall have the meaning ascribed
herein, and shall apply in the singular-as well as in the plural.

3.1 ‘"Raby-sitting sevv1ces”_means taking care of the child or
children of &fother for a.fee.. is term does not include services
provided by litensed day-care’ cggge;si which services are exempt
under wW.va. Code §11-15-S(p}. Nor does this term include other
services sucn as music, _lessons, dance lessons tutoring or any
other activity the primary ouroose of which is sometnlnc other than
the child’s well-being and protection.

3.2 “Baby-sitter" means the individual providing or
performing the baby-sitting servige. .

3.3 "Child" cor “children® means an individual under the age
0f fifteen, or an individual under the age of eighteen who is
physically or mentally incapable of self-care.

§110-15{(I)1-4, Applicability of Consumers Sales Tax.

4.1 @General Rule. -- The consumers sales and service tax is
1roosec upon the szle o::tanglble personal ‘property or selectead.
services., 241l sales are presumed ta. be taxable uﬂiess the sale is
either excepted or exempt from the tax.

4.2 Baby-sitting Exemption. -- The sale of baby-sittin
services by an individual who performs sich services .for profit are
exerpt from consumers sales tax when the indivicdual providing the
service reasonably esplma;es that his ©or her gross receipts from
providing baby-sitting services will not exceed $5,000.00 during
the individual’s taxable vear for federal income tax purposes.

4, 2., If an individual *easopab'y'estimageb that his or
her gross receipts from providing baby- 31:t1ng services will exceed
$5,000.00 for the taxable year,'t:eq consumers sales tax must ke
collected on all charges for babyv-sitting services.

4.2.2 If an individual reasonably estimates that his cor

ner gross receipts from providing baby-sitting services QL“ng the
taxablehyear'w1ll not &xcsed "$3,000.00 but, due to.a material anc
unforseen change in circumstances, actual gross receipts exceed
$5,000.00, then consumers sales tax must be collected on gross

receipts earned in excess of $5,000.00, or on ¢gross receipts earned
after the individual should have known that his or her gross
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from providing baby-sitting services would . exceed

whichever event odcurs IZirst.

4.2.3 An individual providing baby-sitting services for

"bLS ness" in this State as that term is
W.Va. Code §11-15-2, and in

the business registration tax law, W.Va. Code § 11-12-2. Such
DErson must ootaln.a business veclstratﬂon certificate from the Tax

Commissicner; as provided in W.Va. Coae §11-12-3,

if such person ]

gross recelpts Zrom all business agtivity conductad in this State
excead $4,000.00 Zor the taxablie year. Applicaticn is made by
filing Form WV 8.01 "Application For Business Registration® with
the Tax Commissioner. ' '

sitting serviges.

any owler

is provided. L =

taxable vear from business activity

NOTE: An individual rendering baby-sitting
gservices for profit is not reguired to obtain
a business registration certificate wunless
guch individual’s gross recelpts from all
business activity will exceed $4,000.00 for
the taxable vear. Gross receipts is
calculated by excluding wages and other
employee compensation earned by the individual
as an employee.

4.2.4 This exemption applies only to sales of baby-

"It does not apply teo salegs of tangible personal
property or other services by the baby-sittet.

4.2.5 Method of Claiming the Baby-Sitting Exemption. --
A baby-sitter is not Te.q,ulredto obtain an exempticn certificate or
proof of exempblo frOﬂ tbe person for wqom the serv1ce

4,2.6 Baby-Sitter Required to Reep Accurate Records. --
A baby-sitter who earns more than $4,000.00 during his or her

(including baby-sitzting for

profit) must maintain adeguate books and records to support hils or
her claim of exemption under W.Va. Code §11-15-5(pp)
regulations. U o

4.3

and these

Effective Date of Exemption. -- Exemption 11-15-%(pp)
takes effect June 5, 1992, and applies to charges for baby-sitting
services rendered on or after that date.

.
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LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
Room M-152, State Capitol
Charleston, West Virginia 23305
(304) 340-3286

o . ~ .
Senator William R. Wooton, Co-Chair June 3, 1992 Michael McThomas, Associate Counsel

Delegate David Grubb, Co-Chair

- N e

James H. Paige, III, Commissicner
Division of Tax and Revenue T _
tate Capitol Complex T
Charleston, WV 25305 ’ L . T . =
Dear Commissioner Paige: =
fou
o

Re: Interpretive Rules - Baby-Sitting Services;
Personalized ritness Programs; Nails and Fencing -

Commercial Production of an Agricultural Product;

Services of Comnunit

v=Based Service QOrganizations

The above mentiocned rules were filed by the Division of Tax
as interpretative rules with the Secretary of State’s office on
May 1, 1992. While I understand that the filing of the Consumer
Sales and Service and Use Tax legislative rule is often subject
to chango by the Legislature, the rules vyou recently filed as
interpretive are more p*operly classified as legislative rules
which should be included within your agency s leglslatlve rule on
Consumer Sazles and Service and Use Tax.

According to W.V. Code, §2%9A-1-2, an interpretive rule is
intended to provide information or guilidance regarding the
agency’s Iinterpretations, policy or opinions and. which 1is not
intended to be determinative of any issue affecting private
rights, privileges or interests. An interpretive rule may nct be
relied upon to impose a2 civil or criminal sanction and 1s not
admissible in any administrative or judicial proceeding for such
purpose. In contrast, a legislative rule has the force of law,
supplies the basis for the imposition of c¢ivil or criminal
liability, or grants or denies a specific benefit. Every rule
which is determinative on any issue affecting private rights,

privileges or interests is a legislative rule.

Based on the distinction between a legislative and
interpretive rule, it is my opinion that the rules which your
agency filed in response to the statutory changes to W.V. Code,
§11-15-92 are legislative rules. The rules are analogous to your
agency’s rules on Consumer Sales and Service and Use Tax, 110 CSR
15. In addition, the delineationg contained in the rule have the
potential to be used in an administrative hearing regarding the
impeosition of sales tax and the failure of the vendor to collect
the tax. In that instance, an assessment and a civil or criminal

Debra A. Graham, Counsel

Marie Nickerson, Admr, Assistant




James H. Paige, III, Ccmmissioner
June 3, 1992 :
Page 2 . .

renalty may ke imposed. An interpretive rule may not form the
basis for the imposition of a civil or criminal penalty. To the
contrary, a legislative rule has the force of law.

As such, I would suggest that you withdraw the interpretive
rules and refile them as legislative rules included within the
rule entitled Consumer Sales and Service and Use Tax. To avoid
any adverse impact to the public, your prompt attention to this
matter is greatly appreciated. If you have any guestions, please
feel free to contact me at 340-3259.

Sincerely,

G L B

Michael P. McThomas, Counsel
Legislative Rule-Making Review Committee

MMT:mgh -

cc: Senator Wooton
Delegate Grubb
Alan MierXke
John Montgomery
Judy Cooper
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Room M-152, State Capitel
Charieston, West Virginia 25305
(304) 340-3286
Senator William R. Wooton, Co-Chalr
Delegate David Grubb, Co-Chair

-

Jebra A, Graham, Counsel
u'rl. u--‘-ﬂmq'\_[ L P R e |
Novembher 23, 1982

Harie Nickerssn, Adnr. Assistant

James H. Paige,

III, Secretary
Department of Tax and Revenue
State Capitol Complex, Rcom W-300
Charleston, '

WV 25305
Dear Mr.

Paige:
RE: Interpretive Ruleg - RBRaby-Sitting Services;
Personalized Fitness Programs; Nalls and Fencing-
Commercial Production of an Agricultural Product;
Services of Community-Based Service Organizations
The
Monday, December 7, 1992,
rule.

at 10:0C a.m.,
Comnmittes Room, Room M-451, and will consider the above-captioned

Legislative Rule-Making Review Committee will meet on

in the Senate Finance
Sincerely,

A
cc: Alan Mierke

Jonn Montgomery

e

arie Nic
Judy Cooper

rson
inistrative Assistant
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