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Virginia Administrative Regulations.
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
STATE TAX COMMISSIONER

Chapter 11-15 and 15A

Subject: Consumers Sales and Service Tax and Use Tax regu-
lations are designed to acquaint the taxpayer with the numerous
interpretive problems which must be solved in reporting the
true sales téx liability to the State Tax Commissioner. These

regulations are described as Consumers and Use Tax, abbreviated

CUT, identified by title, for example CUT 8§ 1.06 - Definitions,
and where used in the body of the regulations they will appear
thus, Consumers Tax, Use Tax, or if applicable to both taxes

as Consumers and Use Tax.

Sectioh 1. General

CUT 8 1.01. Scope. --These regulations establish general
operating rules and procedures in the 5ffices of the Consumers
and Use Tax Division.

CUT & 1.02. Authority. --These requlations are issued
under authority of West Virginia Code, Chapter 11, Article 15,
Section 28, and Chapter 11, Article 15A, Section 25.

CUur § 1.03. Effective Date. --These regulations are promule

gated on June 25, 1969 and become effective thirty (30) days

thereafter.




Adm. Reg. 11-15 Sec., 1.04
Series III-IV :

cUT & 1.04. Filing Date of Requlations -~ These Regu-

lations were filed in the office of the Secretary of State on
June 25, 1969,

CUT § 1.05. Certification.--These regulations are

certified authentic by the State Tax Commissioner by
certification number ITII-IV.

CUT & 1.06. Definitions.--When used in these regulations:

(a) "Person" or "persons" shall mean any individual, firm,
co-partnership, joint venture, association, club, fraternal
organization, municipal or private corporation whether

organized for profit or not, company, estate, trust, receiver,
committee, administrator, trustee, guardian, executor, syndicate,
society, assignee, trustee in bankruptcy, joint stock company,
business trust, the United States, the State of West Virginia,
county or any other group or combinatipn acting as a unit.

(b) "Commissioner" or "Tax Commissioner" shall mean the State
Tax Commissioner of West Virginia.

(c) "sSale", "sales" or "selling" shall include any transfer

of the possession or ownership of tangible personal property

for a consideration when the transfer or delivery is made in

the orginary course of the transferor's business and is made

to the transferee or his agent for consumption or use or any
other purpose. The term embraces renting or 1easin§, conditional

sales contracts, leases with options to purchase, contracts
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under which possession of property iz given to purchaser but
title is retained by vendor as security for payment of purchase
price. The term does not include isolated transactions in which
tangible personal property is sold, transferred, offered for

sale, or delivered by the owner thereof or by his representative
for the owner's account, such sale, transfer, offer for sale or
delivery not being made in the ordinary course of the owner's
business activities. Repeated sales of tangible personal propertY
will not be deemed an isolated sale.

(d) "Vendors" shall include any person engéged in this State

in making sales of tangible personal property, furnishing or
rendering services, the sale or use of which is taxable by the
Consumers Tax Statute.

(e) *"Taxpayer" shall mean any person liable for any tax imposed
by the Consumers and Use Tax Statutes.

(f£) "Purchaser" shall mean any person who purchases tangible
property which is taxable under the Use Tax or who purchases
tangible property or a service taxable under the Consumers TaxX.
(g) "Retailer" means and includes every person engaged in the
business of selling tangible personal property for use within
the meaning of the Use Tax Law: Provided, however, that when.
in the opinion of the Tax Commissioner it is necessary for the

efficient administration of this law to regard any salesmen,
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representatives, truckers, peddlers or canvassers as the agents
of the dealers, distributors, supervisors, employees or persons
under whom they operate or from whom they obtain the tangible
personal property sold by them, irrespective of whether they
are making sales on their own behalf or on behalf of such
dealers, distributors, supervisors, employers, or persons,

the Tax Commissioner may so regard them and may regard the
dealers, distributors, supervisors, employers, oOr persons as
retailers for purposes of this law.

(h) "Use" means and includes the exercise by any person of any
right or power over tangible personal property incident to

the ownership of that property or by any transaction in which
posseséion of tangible personal property is acquired for a
consideration, including any lease, rental or conditional sale
of tangible personal property.

CuUr B8 1.07. Record Retention and Examination.--Persons

engaged in selling tangible personal property and rendering
services subject to the Consumers Tax are required to retain
complete and accurate records of their purchases, sales and
services, and of the Consumers and Use Tax collected thereon.
.With respect to purchases, these records shall include purchase
invoices, sales slips, bills of lading, statements or other

type of memoranda relating to such purchases, in addition to
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his own original entry record of such purchases. With respect
to sales and services, these records shall include sales slips,
invoices, cash register tabs or tapes, cash receipts, cash
receipts records, or other documents of original entry from
which the vendor's journals or ledgers are constructed, in
addition to journals, ledgers, and other books of accounts,

all the exemption Certificatés, and an original record of

total tax collections. (This may be a daily, weekly or monthly"
record.)

Purchasers who are subject only to the Use Tax are re-
quired to maintain complete and accurate records of all
purchases from out—of-state vendors. The records shall include
the purchaser's copy of sales slips, invoices, bills of lading,
or siﬁilar type documents, in addition to an original record of
such purchases. These records shall also reflect the payment
of West Virginia Use Tax and shall have appearing upon the face
of the record the amount of Use Tax paid.

All records felating to Consumers and Use Tax shall be
preserved for a period of five years, unless the Commissioner
shall consent, in writing, to their destruction within that
period. The Commissioner may direct that such records be
retained. for a longer period than five years.

All persons subject to the Use Téx shall make such records

available for inspection by the Commissioner or his representa-
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tives upon request. If sech records are maintained outside

this State, the taxpayer, upon being notified by the Commissioner
that an examination is to be made, may be requested to do one

of the following: (1) Forthwith transport the required records
to a convenient point in West Virginia and notify the Tax
Commissioner that they are available; or (2) pay the reasonable
traveling expenses of the Tax Commissioner's representatives

from Charleston, West Virginia, to the out-of-state place where
the records are kept, and return, and reasonable living expenses
of such representatives while engaged in their examination.

The Commissioner, by virture of the Consumers and Use Tax
Statutes, has authority to examine the books, papers, memoranda,
and records of a taxpayer for the purpose of verifying returns
or determining the taxpayer's liability when no return has been
filed. All persons subject to the Consumers Tax or Use Tax
shall make such records available for inspection by the Com-
missioner or his representatives upon request. If a taxpayer
refuses to permit an examination, the Tax Commissioeer may
petition a court of competent jurisdiction compelling the tax-
payer to present his records and ﬁhe taxpayer will bear the
cost of sgch proceedings. The Commissioner, after examining

the records of the taxpayer or after making other investigations,

. may assess additional tax that such examination or investigation

- shows to be due. The Commissioner will notify the taxpayer,
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in writing, of such assessnent.

cur § 1.08. Penalties for Nonpayment and Noncempliance.--

Any taxpayer who fails to file a return, sign the return and
pay the Consumers Tax imposed by law within the time provided
shall be considered delinguent and shall be required to pay a
penalty of Six per cent of the tax for the first month, or
fraction thereof, during which he is delinguent, and one per
cent of the tax for each sucqeeding month, or fraction thefeof,
during which he is delinguent. FoOr purposes of the imposition
of this penalty, a payment postmarked after the fifteenth day
of the month shall be considered delinguent.

The penalties so added shall be collected at the same
time and in the same manner and as a part of the tax. For
example, the regular penalty due on tax for the period ending
June thirtieth, $10.00, and paid on August Second is seven

per cent or seventy (70) cents.

Period Ending July Aug.
1st to 15th - 1l6th to 3lst 1st to 3lst

June 30 Filing Period 6% 1% Add.

$10.00 60¢ 10¢ RAdd.

Tf the failure is due to fraud or intent to evade the
Consumers Tax Law or the rules and regulations promulgated
thereunder, there shall be added an additional penalty of
twenty-five per cent of the amount of the tax, exclusive of
-regﬁlar penalty.
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Any person who willfuily violates any of the Consumers
Law, or any lawful rule or regulation pronulgated under it,
shall be guilty of a misdemeanor and, upon conviction, shall
be fined not less than fifty dollars nor more than three hundred
dollars for the first offense; and for any second or subsequent
offense shall be guilty of a felony, and, upon conviction shall
be fined not less than five hundred dollars nor more than five
thousand dollars and confined in the penitentiary not to exceed
two years, either such fine or imprisonment, or both, in the
discretion of the court.

when tax returns are not available the taxpayer must
submit the sales figures and the tax due on a plain sheet of
paper. Failure to receive forms is not considered reasonable
cause for delay in paying the tax.

Any person failing to file a return or corrected return
or to pay any tax and/or amount required to be paid by the Use
Tax Law within the time required shall be subject to a penalty
of five per cent of the amount due plus cne per cent of such
amount for each month of delay or fraction thereof, after such
return was required to be filed or such tax or amount became due.

Any retailer or other person failing or refusing within
a reasonable time to furnish any return herein required to be

made, or failing or refusing within a reasonable time to furnish
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a supplemental return or other data regquired by the Tax
Commissioner, shall be guilty of a misdemeanor and subject
to a fine not to exceed one hundred dollars for each such
offense, or to imprisonment for not to exceed thirty days,
or to both such fine and imprisonment in the discretion

of the court.

CUT € 1.09. Vendors Must Collect and Pay Consumers Tax.--

The vendor is personally liable for payment of Consumers Tax.
He is required by law to add the tax to the sale price and to
collect it from the purchaser. He shall account to the State
for all tax paid by the purchaser, and he shall keep the amount
of tax paid separate from the proceeds of sale, unless authorized,
in writing, by the Tax Commissioner, to keep such amount of tax
in a different manner.

If the purchaser refuses to pay the tax, the vendor is
required to notify the Tax Commissioner so that appropriate

collection action may be instituted.

cUT € 1.10. Retailers Who Are Recquired to Collect Use Tax.

Every retailer, as defined in Regulation CUT 1.06 - Definitions,

having or maintaining within this state, directly or by a sub-~
sidiary, an office, distribution house, warehouse, or other

place of business, or any agent of general or restricted authority,

irrespective of whether the place of business or agent is located
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here permanently or temporarily or whether the person or
subsidiary maintaining such place of business or agent
is authorized to do business within this state; or

The engaging in any activity as a business within this
State by any person directly or by a subsidiary in connection
with the lease, sale, or delivery of tangible personal property
for use, storage, or consumption including but not limited to
having, maintaining, or using any office, distribution house,
sales house, warehouse, or other place of business of any stock
of goods or any solicitor, salesman, agent or representative
under its authority, at its direction, or with its permission,
regardless of whether the person or subsidiary is authorized
to do business in this State shall at the time of making such
sale or delivery of tangible personal property, whether within
or without the State, collect the tax imposed by the Use Tax
Law,

Any retailer not maintaining a place of business within
this State may be authorized by the Comﬁissioner upon appli-
—cation to collect Use Tax. Retailers desiring to obtain
authorization should address all correspondence to the
Consumers and Use Tax Division, State Capitol Building,

Charleston, West Virginia.
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. curT & 1.11. Services Rendered by an Employee.-~Services

rendered by an employee for his employer are not subject to
the Consumers Tax. An employee or servant is one whose
services and the manner in which they are performed are
controlled by the employer.

It is presumed that services are subject to the tax;
the;efore, the burden is upon the employee to prove that his
services are not subject to the tax. The Tax Commissioner
will recognize that a person is a bona fide employee when his
wages are subject to the provisions imposed upon his employer
by the State Unemployment Compensation Act, Federal Social
Security Act, Federal Internal Revenue Act, or the West
Virginia Income Tax Act.

cur § 1.12. TLiability of Successor in Interest.--When

any person liable for Consumers Tax shall sell his business or
stock of goods or quit his business, he shall make a final
return and pay any tax or penalty due within fifteen days
after the date of sale or quitting business. It is recommended
that the successor of the business or stock of goods obtain

from the Tax Commissioner a written statement of the amount of
any unpaid tax or penalty as at the date of sale of the business.

The successor shall withhold a sufficient portion of the purchase

. _ money to cover the amount of such unpaid taxes or penalties until
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the seller shall produce a receipt from the Tax Commissioner
showing that they have been paid or a certificate from the Tax
Commissioner stating that no taxes or penalties are due.

If the successor of a business or stock of goods shall
fail to withheld sufficient amount of the purchase money as
above provided, he shall be personally liable for the payment
of taxes and penalties accruing and unpaid on account of the
operation of the business by any former owner, owners or assigns.

The word "Successor" includes all persons who acquire the
taxpayer's equipment or merchandise in bulk, whether they
operate the business or not, unless the property is acquired
through insolvency proceedings or regular legal proceedings to
enforce a lien, chattel deed of trust, judgment or repossession
under a conditional sales contract. The landlord will be a
successor unless he proceeds to foreclose his landlord's lien
by posting notice and holding a sale.by a sheriff or constable.
If the landlord, instead of foreclosing his lien, takes a bill
of sale to all the taxpayer's interest in the business or stock
of goods in satisfaction of rent,-he is a successor, and shall
be liable for all taxes owed by the taxpayer. If the taxpayer
sells his equity under the conditional sales contract to a third

person, the third person is a successor.
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cur § 1.13. Receivevs.--A receiver who operates a business
which is subject to the Consumers Tax is recuired to collect and
remit the tax the same as any other person.

curT & 1.14. Bankruptcy, Insolvency and Assignment.——The

fact that a taxpayer, whether it be an individual, association
or a corporation is adjudged bankrupt, becomes insolvent or
makes an assignment for the benefit of creditors, does not
relieve the taxpayer from liability for Consumers Tax nor
diminish his civil liability. Consumers Tax due and unpaid is
a debt due the State and shall be a personal obligation of the
taxpayer, provided, if the taxpayer is an association or

corporation, the officers thereof shall be personally liable,

jointly and severally, for any default on the part of the
association or corporation, and payment of the tax may be
enforced against them as against the association or corporation

which they represent.

cur & 1.15. Bracket System or Rate - Computation of

Consumers Sales and Use Taxes. On each sale from six cents

to thirty-five cents, both inclusive, one cent; on each sale
from thirty-six cents to seventy cents, both inclusive, two
cents; on each sale from seventy-one cents to one dollar, both
inclusive, three cents. When the sale price is in excess of

one dollar the tax is three cents on each whole dollér and
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upon any fractional part of a dollar in excess of whole dollars,
as follows: One cent on the fractional part of the dollar if
less than thirty-six cents; two cents on the fractional part of
the dollar if in excess of thirty-five cents but less than
seventy-one cents; and three cents on.the fractional part of a
dollar if in excess of seventy cents. For example, the tax on
sales from one dollar and one cent to one dollar and thirty-
five cents, both inclusive, four cents; on sales from one
dollar and thirty-six cents to one dollar and seventy cents,
both inclusive, five cents; and on sales from one dollar and
seventy-one cents to two dollars, both inclusive, six cents.
Separate sales, such as daily or weekly deliveries of milk,
bread, ice, etc., shall not be aggregated for the purpose of
computation of the tax even though such sales are aggregated
in the billing or payment therefor. Each delivery constitutes
a sale upon which tax must be computed.

Following is a computation chart for Consumers Tax for

. sales up to and including fifty-two ($52.00) dollars:

Amt. of Sales Tax Amt. of Sales Tax
.06 thru .35 .01 1.36 thru 1.70 .05
.36 - .70 .02 1.71 - 2.00 .06
.71 - 1.00 .03 2.01 - 2.35 .07

1.01 - 1.35 .04 2.36 - 2.70 .08
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Amt. of Sales

2.7)1 thru

.11

.12

.13

-14

.15

.16

.17

.18

.19

.20

'21

.22

.23
.24
.25
.26
27
.28
-29

.30

Scc. 1.15
Art, of Sales Tax
10.01 - 10.35 .31
10.36 - 10.70 .32
10,71 - 11.00 .33
11.01 - 11.35 .34
11.36 - 11.70 .35
11.71 - 12.00 .36
12.01 - 12.35 .37
12.36 ~ 12.70 .38
12,71 -713.00 .39
13.01 - 13.35 .40
13.36 - 13,70 .41
13.71 - 14.00 .42
14,01 -~ 14.35 .43
14.36 - 14,70 .44
14.71 - 15.00 .45
15.01 - 15,35 .46
15.36 - 15.70 .47
15.71 - 16.00 . .48
16.01 - 16.35 .49
16.36 - 16.70 .50
16.71 - 17.00 .51
17.01 - 17.35 .52
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Amt. of Sales Tax Amt. of Sales Tax
17.36 - 17.70 .53 25,01 -~ 25.35 .76
17.71 - 18.00 .54 25.36 -~ 25.70 .77
18.01 - 18.35 .55 25.71 -~ 26,00 .78
18,36 - 18.70 .56 26,01 -~ 26,35 .79
18.71 - 19.00 .57 26,36 - 26.70 .80
19.01 - 19.35 .58 26,71 -~ 27.00 .81
19.36 -~ 19,70 .59 27.01 - 27.35 .82
19.71 ~ 20.00 .60 27.36 - 27.70 .83
20.01 - 20.35 .61 27.71 - 28.00 .84
20.36 ~ 20,70 . .62 28.01 - 28.35 .85
20.71 -~ 21.00 .63 28.36 - 28.70 .86
21.01 - 21.35 .64 28.71 -~ 292,00 .87
él.36 - 27.70 .65 29.01 - 29.35 .88
21,71 - 22.00 .66 29.36 -~ 29.70 .89
22,01 - 22.35 .67 29;71 - 30.00 .90
22.36 -~ 22.70 .68 30.01 - 30.35 .91
22,71 - 23.00 .69 30.36 - 30.70 .92
23.01 - 23.35 .70 30.71 - 31.00 .93
23,36 - 23.70 .71 31.01 - 31.35 .94
23.71 - 24.00 .72 31.36 - 31.70 .95
24.01 - 24.35 .73 31.71 - 32.00 .96
24.36 - 24.70 .74 32.01 - 32.35 .97 N

24.71 - 25.00 .75 32.36 - 32.70 .98
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. Ant., of Sales Tax Amt. of Sales Tax
32.71 - 33,00 .99 40.01 - 40.35 1.21
33.01 - 33.35 1.00 40.36 - 40.70 1.22
33.36 -~ 33.70 1.01 40.71 - 41.00 1.23
33.71 - 34.00 1.02 41.01 - 41.35 1.24
( _ 34.01 ~ 34.35 1.03 41.36 - 41.70 1.25
34.36 - 34.70 1.04 41.71 - 42.00 1.26
34.71 ~ 35.00 1.05 42.01 - 42.35 1.27
35.01 ~ 35,35 . 1.06 42.36 — 42.70 1.28
35.36 - 35,70 1.07 42.71 - 43.00 1.29
35.71 - 36.00 1.08 43.01 - 43.35 1.30
( 36.01 - 36.35 1.09 43.36 - 43.70 1.31
36.36 - 36.70 1.10 43.71 - 44.00 1.32
36.71 - 37.00 1.11 44,01 - 44.35 1.33
37.01 - 37.35 1.12 44.36 - 44.70 1.34
37.36 - 37.70 1.13 44.71. - 45.00 1.35
37.71 - 38.00 1.14 45.01 - 45,35 1.36
o 38.01 - 38,35 1.15 45.36 - 45.70 1.37
| 38.36 - 38.70 1.16 45.71 - 46,00 1.38
| 38.71 - 39.00 1.17 46.01 - 46.35 1.39
& 39.01 - 39.35 1.18 46.36 - 46.70 1.40
39.36 ~ 39.70 1.19 46.71 ~ 47.00 1.41
. 39.71 - 40.00 1.20 47,01 - 47.35 1.42
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Ant. of Sales Tax Amt. of Sales Tax
47.36 - 47.70 1.43 42.71 - 50.00 1.50
47.71 ~ 48.00C 1.44 50.01 - 50.35 1.51
48,01 - 48.35 1.45 50,36 - 50.70 1.52
48.36 - 48.70 1.46 50.71 - 51.00 1.53
48.71 -~ 49,00 1.47 51.01 - 51.35 1.54
49.01 - 49.35 1.48 51.36 - 51.70 1.55
49,36 - 49.70 1.49 51.7)1 - 52.00 1.56

For computation of the tax on sales in excess of those
shown in the above chart, multiply the even'dollar by three
and add one cent for each graduated bracket, as shown above.

The Use tax is imposed at the rate of three (3%) per cent
of the purchase price. No bracketing rates are contemplated
by the law. When applying the three (3%) per cent rate to
the price, the resulting tax may be expressed by disregarding
fractions less than one-half cent and by increasing fractions
of tax over one-half cent to even cents. For example, the
tax on a $20.40 sale is sixty-one cents; the tax on a $20.60

sale is 62 cents.

cur § 1.16. Cash Sales and Credit Sales.--Those sales

transactions in which the purchase price is paid upon delivery
of the merchandise to the purchaser, or prior thereto, and

those rental transactions in which the rental is paid either

upon delivery of the rented property to the lessee or the
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return of such property, or in advance of either of these
events, are cash sales. All other sales and rental trans-—
actions are credit sales.

If the sale is a cash sale, the vendor shall recquire
the purchaser to pay the tax at the time of making the sale,
If the sale is a credit sale, the vendor shall require the
purchaser to pay the tax at the time such sale is made, or

within thirty days thereafter.

A sales transaction is completed when the property is
handed or otherwise delivered to the purchaser. Separate
sales transactions to-the same purchaser may not be aggregated
for purposes of computing Consumers Tax.

CUT 8 1.17. Aggregating Purchases.--Delivery of the

merchandise marks the occurrence of a sale. When several items

are delivered simultaneously, the tax may be computed on the

total sale price of the items so delivéred. This is the only

situation in which purchases may be aggregated in the computation

of the tax. Separate sales transactions may not be aggregated.
For example, if merchandise is purchased at the cosmetic

counter, delivered to the purchaser and a purchase price of

sixty cents paid, this is a complete sale and two cents tax

must be collected. If the.same purchaser goes to the candy

counter and makes a ten cent purchase, there is a new sale and

one cent tax must be collected thereon. The cosmetic sale
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and the candy sale may not be aggregated so as to permit the

payment of two cents tax instead of three cents,

cur 8§ 1.18. Conditional Sales.--For the purpose of

obtaining uniformity and consistency among all vendors in

the administration of the Consumers Tax Law with respect to

conditional sales, a conditional sale 1s hereby defined to

mean an agreement for the sale of tangible bersonal property

pursuant to which possession is delivered to the buyer, but

title is retained by the seller until the performance of some

condition, usually the péyment of the purchase price. A

conditional sale shall be considered to be a sale made at

{  the time of, and at the place of acceptance of the purchase
offer by the seller. The tax applies to conditional sales as

of the time the sale is made and must be collected in the same

manner as for charge sales, i.e., within thirty days from the

time the sale is consummated.
Sales of tangible personal property on approval are, if

{ a consideration is given therefor, subjéct to the tax. Sales
-with agreements to repurchase and sales for cash on delivery
are subject to the tax.

So-called "leases" of tangible personal property wherein
title is passed to the "lessee" upon completion of purchase
Price payments are sales, and the full tax must be collected
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and paid at or prior to the passage of title of the tangible
personal property to the purchaser or within thirty days
thereafter.

Purchases under conditional sales contracts with out-
of-state retailers are subject to the Use Tax. If the con-
ditional sale is made by an out-of-state vendor who is not

authorized to collect Use Tax, the purchaser is reqguired to

pay such Use Tax to the State Tax Commissioner on or before
the fifteenth day of the month next succeeding the guarterly
period in which the purchase was made. If a conditional

sale is made by an out-of-state retailer who is authorized

to collect Use Tax three per cent of that portion of the
purchase actually received during a quarterly period shall be

remitted to the Tax Commissioner by the retailer.

cur 8 1.19. Finance, Interest and Carrying Charges.--

The sale price upon which the Consumers Tax or Use Tax is to
be computed shall not include carrying charges, interest,
finance charges or similar items., For example, a sewing
machine priced at $80.00 is sold under a conditional sales
contract which provides for deferred monthly payments. A
carrying charge of $5.00 is added to the sale price to cover
the cost of recording the contract and billing the purchaser,
thus making the total cost to the purchasér $85.00. The tax

is to be computed on $80.00.

Page 21.




.’-

Adm. Reg., 11-15 Sec. 1.20
Series IIXI-IV

cuT 8§ 1.20. Discovnts.- Any discount allowed at the
time of sale which establishes the final selling price for

the article at time of sale may be deducted in arriving at

the base price subject to the tax. Discounts which are

allowed after the sale is madc or upon conditions or events
happeping at some future time, such as a certain percentage
discount being allowed if paid within a specified period, are
not deductible in determining the tax base for the Consumers

or Use Tax liability.

cuT § 1.21. Rentals.--The statutory definition of "sale"
in the Consumers Tax Law includes the transfer of possession,
Thus renting or leasing tangible personal property is an
activity subject to the tax. The tax is to be computed on
the total charge made for the rental.

When there is an agreement of lease or rental of tangible
personal property which grants to the lessee an option to
purchase the property, the tax shall be computed upon each
payment. If, at any time during the agfeement, the lessee
exercises the option on either a cash or charge basis, the
tax must be collected on the remaining portion of the sale
price at the time of option or within thirty days.

Rental of a motor vehicle is subject to Consumers Sales

and Use Tax in addition to other applicable taxes. .
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The Consumers Tax doos not apply to the renting of a
furnished or unfurnished apartment, house, office rooms or
other real estate.

CUuT § 1.22. Exchanged Merchandise.--When merchandise,

the sale of which has been taxed under the Consumers Tax or
Use Tax, is exchanged, the value of the merchandise exchanged
may be deducted from the sale price of the article purchased

and tax collected upon the balance,

CUT § 1,23, Merchandise Held or Laid Away.--When

merchandise is held or laid away by the vendor pending a payment
of all or part of the‘purchase price, the sale for Consumers
Tax purposes occurs when the merchandise is delivered to the
éurchaser. If an unpaid balance remains at the time the
merchandise is delivered, the sale is to be treated as a
charge sale.

CUT & 1.24. Barter.-~When the consideration for a sale
is goods, which have not previously been the subject of a
taxable sale or use, instead of money, the tax is to be computed

upon the sales value of the article or articles sold.

CUT § 1.25. Sales wWhich are Rescinded - Returned or

Damaged Merchandise,--then a sale upon which tax was collected
is rescinded, the tax shall be refunded to the purchaser unless

it has previously been remitted to the Commissioner. Returns
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shall be filed and tax remitted on ox before the fifteenth
day of the month next succeeding the month in which the tax
accrued,

CUT 8§ 1.26. Bottle Deposits.--The Consumers Tax does

not apply to a bottle deposit, provided that the amount of
the deposit is separately stated on the invoice or sales slip.

In no event will the vendor be permitted to deduct from
the sale price of an item of tangible personal property the
cost of the container, unless the transaction contemplates
the return of the container.

CUT 8 1.27. State Banks.--State banks are not exempt

from the Consumers or Use Taxes. Tangible personal property
and services purchased by such banks are taxable on the basis
that they are the ultimate consumer. The fact that a state
bank is a member of the Federal Reserve System or the Federal
Deposit Insurance Corporation does not exempt it from the tax,

cur § 1.28. National Banks.--Sales of tangible personal

property and services to national banks to be used in the con-

duct of their banking business as instrumentalities of the
United States Government are exempt from the Consumers and
Use Taxes. This exemption includes services and tangible

personal property purchased for use in the repair or maintenance

of real property used by the bank in carrying out the powers
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granted to a national bank.

Sec. 1,29

Sales to national banks in their fiduciary capacity

are not exempt from the Consumers or Use Taxes unless the

estate for which the bank is acting as fiduciary is other~

wise exempt.

Sales of tangible personal property to national banks

in behalf of an individual depositor or depositors are subject

to the tax unless otherwise exempt.

cur § 1.29. Persons Rendering Services.--Persons engaged

in any of the activities set out below or any similar or

anologous activities are rendering a service subject to the

Consumers Tax:

Agency

Autombbile Repair

Airplane Pleasure Trips
Alterations

Battery Stations
Billiards, Pool

Bowling and Ten Pin Alleys
Carpentry

Cleaning, Pressing, Dyeing
Creosoting

Delivering

Electrical Repair, Installation
Engraving

Excavating

Foﬁndries

Furniture Repair

Grading

Hauling

Hotels, Motels, Tourist Courts
House Moving

Jewelry Repair

Labor
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Laundries

Machine Operators

Meat Cutting
Motor Repair
Motorcycle Repair
Oilers

Office and Business Machine
Repairs

Photography
Painting

Planing Mills
Printing

Pipe Fitting
Recapping, Roofing

Shoe Repair

Sec. 1,30

Sewing

Storage Warehouses and
Storage Lockers

Termite and Pest Control

Tin and sSheet Metal Repair Shops
Vulcanizing

Warehouses

Washing Cars

Watch Repair
Weighing
Welding
Well Drillers
Winding

Wrapping Merchandise

This does not consitute a complete list. Activities

not appearing here may also be subject to Consumers Tax.

CUT € 1.30. Sales by the State, Counties and Municie

palities.--Governmental units which make sales and services

subject to competition from other persons are required to

collect Consumers Tax upon such sales and services., For

example, the sales of admission tickets to a municipally operated

swimming pool are subject to tax.

Likewise, the services

rendered by a county or municipal hospital are subject to tax.
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See Regulation CuUT § 1.36: - "Hospitals",

If services are rendered in the operation of a municipal
parking facilities, the charge for parking is subject to tax.
Sewage fees, license fees, inspecticon fees, and the like are
not subject to the tax.

Cur 8§ 1.31. sales to and Services by Professional Persons.--—

The Consumers Tax does not apply to the fee for professional
services rendered by doctors, dentists, lawyers, engineers,
ophthalmologists, cptometrists, oculists, osteopaths, veter-
inarians, etc. If, apart from their professional services,
they are engaged in selling to the public such articles as
medical supplies, mouth wash, dentifrices, nonprescription
sunglasses and the like, they are vendors and must collect
the Consumers Tax on all such sales.

Such professional pexrsons are the consumers of the
various items of tangible personal property and services which
they use in the rendition of their professional services,
and the Consumers and Use Taxes will apply upon their
purchases of all such services ana property, including
equipnent.

cur € 1.32. Personal Services and Sales to Persons

Rendering Such Services.~-The Consumers Tax does not apply

to the charge for personal services rendered by barbers,

Page 27.




Adm. Reg. 11-15 Sec, 1.32
Series III-IV

beauticians, manicurists, etc. Personal services include
those rendered to the person of an individual. If apart

from their personal services, they are engaged in selling

to the public such articles as hair tonic, soap, hair nets,
and the like, they are vendors and must collect the Consumers
Tax on all such sales.

Barbers, beauticians, manicurists, etc., are the con~
sumers of the various items.of tangible personal property and
services which they use in the rendition of their personal
services, and the Consumers and Use Taxes will apply upon
theirlpurchases of all such services and property, including
equipment. -

CUT § 1.33. Druggists and Pharmacists.--Sales by

druggists and pharmacists of drugs when sold upon prescription
of a physician, dentist, or other professional person licensed
to prescfibe, are exempt from Consumers Sales or Use Tax.

The prescription must be legibly written and executed by the
broper person with the prescription number shown upon the

face of the sales invoice.

CUT § 1.34, Opticians and Orthopedic Suppliers.--The
sale of eye glasses or orthopedic appliances upon prescription
of a physician or other professional person licensed to

prescribe are exempt from Consumers Sales and Use Tax.
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Cur 8 1,35, Barber and Beauty Shops.--Barber and beauty

shop operators are engaged primarily in a personal service
occupation, and they are not required to collect Consumers
Tax on such services. However, when they engage in the
business of selling such items as cosmetics, hair tonics,
lotiops or other merchandise to the Consumer, they are

required to collect the tax on all such sales.

cur § 1,36, Hospitals.-~The serving of meals, rental
of rooms, sale of drugs, blood, oxygen, dressing, appliances
and other tangible personal property to patients as a part
of the services rendered by hospitals are so commingled with
professional and personal services, which are not subject to
the tax, that a ruling was issued by the Commissioner
November 15, 1953, authorizing hospitals to make a lump sum
report of all items, reporting fifty per cent of the hospital
sale as exempt, and the other fifty per cent, as taxable,
at three per cent tax computed thereon. Charges to out-

patients are not subject to the tax unless items of tangible

personal property, other than drugs or orthopedic appliances,

are delivered to the patient,
If hospitals operate cafeterias Oor restaurants through
which meals are sold for cash or credit to nurses, doctors,

visitors, and others, these sales are subject to the Consumers
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. Tax and they are not subject to a proration,

Since hospitals are engaged in the business of selling
tangible personal property and services subject to tax,
they are exempt from payment of the Consumers and Use Taxes
on purchases of property and services for resale.

! _ CuT § 1.37. Embalmers and Funeral Directors.--Embalming

is a personal service and is not subject to Consumers Tax.

Funeral directors are considered to be engaged in a personal

service. As a general practice, such persons also engage in

selling tangible personal property and rendering services other

than professional and personal services. These activities are
{ subject to the Consumers Tax. In the event such persons make

a single charge which includes both taxable and nontaxable

receipts, the Consumers Tax is to be computed on fifty per

cent of such charge and collected and remitted accordingly.

If the charge is itemized, the tax must be computed on the

total of the taxable receipts. Ambulange service is subject
pm, to the Consumers Tax unless separately stated.

Embalmers and funeral directors are exempt from payment
of Consumers and Use Taxes on their purchases of property
or services for resale.

If such persons make purchases as agents for others,

. the tax applies to the total of such sales or services.
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CUT 8§ 1.38. Boarding tlouses.~-The term "boarding house,"

as used in this ruling, means any establishment regularly
serving meals to three or more customers. Persons who operate
boarding houses are considered to be engaged in a business
subject to Consumers Tax. The tax applies to each meal if the
charge is on an individual basis. The tax may be computed

on a weekly, semi-monthly, or monthly charge, if the charge

is made without regard for meals not consumed during the period.

CUT & 1,39. Nursing, Rest and Convalescent Homes,~--Persons
who operate nursing, rest or convalescent homes are engaged
in selling tangible personal property and services subject to
the Consumers Tax; however, said persons also are engaged in
rendering personal services, i.e., services rendered to the
person of an individual which are not subject to the Consumers
Tax.

In filing a return under this regulation, a person has the
option to select one of the following methods for reporting
his sales subject to Consumers Tax: (1) 1If the charges for
selling tangible personal property and services and the charges
for rendering personal services are itemized, those charges
itemized as personal services, subject to the review and
approval of the State Tax Commissioner, may be deducted from
the total charges and the Consumers Tax computed on the balance.

(2) If the charges for selling tangible property and services
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and the charges for rendering personal services are not
itemized, said person shall be entitled to an exemption of
thirty-three and one-third (33-1/3) per cent of the total

charges and the Consumers Tax must be computed on the balance.

cur 8 1,40, Rooming House.--The term "rooming house",

as used in this rule, means any establishment furnishing rooms
to three or more individuals by the week or month at a

specified rate. ©Persons who operate rooming houses are required
to collect and remit Consumers Tax. The tax may be computed

on the total amount of the weekly or monthly charge. Rooming
houses entertaining transient guests are subject to the rule
applicable to hotels, motels, and tourist homes contained in
Regulation CUT & 1.41. - "Hotels, Motels and Tourist Homes

or Courts",

Cur 8 1.41. Hotels, Motels, and Tourist Homes or Courts.,-—-—

Persons engaged in renting rooms in hotels, motels, and tourist
homes or courts on a daily charge rate shall compute the
Consumers Tax upon the daily charge in the same manner as

any other charge sale. If meals are served, and separate
charges are made for each meal, the tax must be computed upon
each sale. If persons contract with the owner or management

for the use of a room as a permanent residence, the tax may

_be computed upon the total charge. of each billing.

Persons primarily engaged in the business of renting rooms
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& serving meals are exempt from the payment of Consumers and
Use Taxes on their purchases of tangible personal property
for resale.

cur § 1.42. Dormitory Charges.--If colleges, including

state, church and private schools, are engaged in the business
of renting rooms and selling meals to students, they incur a
Consumers Tax liability on their receipts from such sales.
When a lump sum charge is made for monthly, semester, semi-
annual or annual periods, the tax may be computed on the

total charge. When meals are served in cafeterias operated
by the school, the Consumers Tax must be computed on each
individual sale.

CUT § 1.43. Fraternity and SorOrity Houses.--All persons
who are engaged_in the operation of a fraternity or sorority
house selling meals or renting rooms are engaged in business
and incur a Consumers Tax liability on their receipts from

such sales.

CUT § 1.44. Summer Camps.~-The amounts derived as

compensation for the services rendered and tangible personal
property sold to campers in the operation of a summer camp
are subject to Consumers Tax.

When campers receive religious, vocational and educational
training, that portion of receipts, if they are separately

stated, is not subject to the tax.
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CUT 8 1.45. Trailer Parks.--The mere leasing of space

upon which to park a trailer is an activity which is not
subject to the Consumers Tax. However, if the lessor renders
services for the lessee or lessees of such space, the tax
applies to such services. If a total charge is made which
includes the charge for services, the Consumers Tax must be
computed on such total charge.

CUT 8 1.46, Trailers.—ﬂThe Consumers Tax applies to sales
of house trailers, commercial trailers, boat trailers, farm
trailers and the like.

Use Tax applies when such trailers are purchased outside

the State of West Virginia for use in this State.

cur § 1.47. Schools.—-(Educational School Activities within

the School Being Exempt; Activities of the School Which Are of

a2 Business Nature Not Being Exempt)~-All schools should file

Consumers Tax returns in accordance with this regulation.

Exempt Sales by Schools:

A, Food sales to students within the schools as a
part of the hot lunch program on a nonprofit basis
for the health and welfare of the student. (This
includes the Federal Special Milk Program.)

B. School textbooks, workbooks, instructional aids,
standardized examination'material required to be.
used in any of the schools of the State.
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Taxable

School papers and yearbooks, complied and edited

by students of the school and sold only to students.
Admission tickets to students only for events
produced solely by talent of the school involved.
Rental of locks, lockers, storage space, cloth-

ing, other materials and equipment owned by

schools and furnished solely to students.

Class dues and library fines.

Sales and Services by Schools:

1.

2.

Sales at concession stands and snack bars.

Sales of sch9ol supplies at bookstores except

as exempted under Item B, above.

Sales through the use of vending machines; the
tax must be computed on each sale.

Sales of class jewelry, pictures, banners, etc.
Sale of food not exempt undef Ttem A, above, for
consumption in the school or in the home.

Sales of admission tickets to nonstudents for all
school events.

Sales of tickets to students and nonstudents for
all interscholastic events.

Sales by and activities of the P.T.A., Booster
Groups, etc.

School papers, yearbooks, etc., sold to nonstudents.
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Taxable and Tax-Exemnt Purchases; Exenotion Certificates:

Purchases of food and supplies for hot lunch programs
sold on a nonprofit basis for the health and welfare of
students are exempt. Purchases of school textbooks, work-
books, instructional aids, and standardized examinations
are exempt,

Whether or not exemption certificates can be issued for
other purchases or services depends solely on whether or not
the activity, for which the purchases are made or services
are rendered, is an activity on which the tax is collected,
If the tax is not collected, then the activity cannot issue
an exemption certificate for its purchase.

Schools are classified as vendors of tangible property
and services and may furnish Exemption Certificate No. 3 to
suppliers subject to the limitations outlined in the two
pPreceding paragraphs. For example, purchases of soft drinks,
food for snack bars, jewelry, pictures, clothing and candy
are exempt transactions: but the purchase of materials for
use in yearbooks and class plays are not exempt transactions.

CUT & 1.48. Churches.--

A. Salnas to Churches and Relicious Groups. Sales to

and services for churches are exempt when the purchase price

is paid from the church treasury. Each church may obtain an
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exemption certificate by writing to the Consumers Sales and
Use Tax Division, State Capitol, Charleston, West Virginia.
Sales to religious groups, other than churches, are not
exempt even though such purchases are for the benefit of the
church, unless the purchase is for resale subject to tax.

B. Sales by Churches and Religious Groups.--Sales by

churches and religious groups are subject to the Consumers

Tax unless the sale can qualify as an isolated sale. Religious
groups which sell meals are required to collect the Consumers
Tax thereon.

CUT 8 1.49. Bona Fide Charitable Organizations.--To Be

exémpt from the payment of Consumers Tax as a bona fide chari-
table organization, the purchaser representing the organization
shall furnish to the vendor an exemption certificate authorized
and issued by the Commissioner.
If such an organization desires to obtain a certificate
of exemption, it shall file a written request with the
Commissioner stating all the facts relating to the organization
such as activities and other information that will be of value
to him in determining the character of the organization.
Charitable organizations shall, with respect to sales of
tangible personal property and services, be classified as

vendors and required to collect tax on all sales.
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cur § 1.50. Nonprofit Organizations.--Nonprofit organi-

zations and institutions are not, by reason of their nonprofit
status alone, exempt from the Consumers or Use Tax unless other-
wise exempt. They are required to comply with the provisions

of the laws pertaining to the filing of returns and making
payments of the taxes due on sales or on purchases direct to

the Tax Commissioner.

cur § 1.51. Out-of-State Purchases.--In the computation

of the Use Tax, credit may not be taken for sales or use taxes
paid in another state. The Use Tax is due even though sales
or use tax has been paid on the purchase or use of the same
préperty in another state.

The Use Tax shall be computed on the sale price of the
article or articles, which sale price shall not include any
sales tax which may have been added to the cost of the article
or articles.

Many out-of-state vendors are not authorized by the State
of West Virginia to collect the Use Tax. It is the responsi-
bility of the purchaser to know whether his vendoris author-
ized to collect the tax. Tax paid to an unauthorized vendor

may not be returned to the State. If that occurs, the State

will look to the purchaser to pay the tax again. Payment

of the tax to a vendor authorizeddto collect Use Tax relieves

the purchaser from any further liability for the tax.
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cur § 1.52. Purchase from Qut-Of-State Vendor for Use

in Another State.-~If a person purchase tangible personal

property for use in another state and later brings these
purchases into West Virginia, the West Virginia Use Tax
does not apply.
However, it will be presumed that the use of property
in this State is subject to the Use Tax. The burden is
upon the taxpayer to prove that the broperty was not purchased

for use in West Virginia.

cur € 1.53. TLeased Departments.--Persons who operate
leased departments in which merchandise is sold or services
rendered are required to collect and remit Consumers Tax.
Such persons are required to file returns and remit tax sepa-
rately from their lessors unless the lessor executes and
forwards Form CST 200=1 to the Commissioner. When a lessor
elects to report the sales and tax collections for the leased
department, this information must be shown on schedule
Form 2.17J and shall accompany the tax return. Execution of
this form does not in any manner relieve the operator of the
leased department f;om liability under the Consumers Law.

CUT § 1.54. Exemption Certificates.—-Tt will be pre-

sumed for the administration of the Consumers and Use Tax
that all gross receipts are subject to tax, unless it is

established to the contrary. The burden of proving that a
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. Sale of tangible bersonal property is to an exempt purchasger
is upon the seller or vendor, unless he requires the purchaser
to sign a certificate at the time of sale to the effect that
the tangible personal property is purchased by an exempt
organization or for an exempt purpose.

¢ The exemption certificate relieves the seller from the

tax imposed by the law.
Any person who gives an exemption certificate to the
seller for tangible personal broperty which he knows, at the

»

time of purchase, will be used in a manner other than

Phean

eXpressed in the exemption certificate is guilty of a misg-
demeanor and shall, upon conviction, be fined no more than
$500.00 for each offense,

There are two basic types of certificates, unit exemption

Certificates ang blanket exemption certificates, ag follows:

f_ (1) unit Exemption Certificates are of two types,

and Use Tax., It must show the article purchased and the
basis for claiming exemption. The form for this unit

‘. eéXemption certificate should be as follows:
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WEGST VIRGINTIA
CONSUMERS SALES AND USE TAX EXEMPTION CERTIFICATE
UNIT CERTIFICATE
The undersigned certifies that the merchandise or services
listed below, or on the attached invoice, purchased at a cost

of § were purchased for

(State the proposed use of the merchandise or service)

(Merchandise or Service purchased)

(Name of purchaser's business or organization)

(Business or organization address)

(Purchaser's Signature)

Date

(b) Unit certificate designed for use by nonresident whole-

salers, jobbers, distributors and retailers. This certificate
may be made into a rubber stamp and should be as follows:
The undersigned certifies that the merchandise listed on

this invoice is being purchased for resale in the form in

which it is received.

(Purchaser's Signature)
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(2) Blanket Exemption Certificates are designed for use
by resident persons entitled to exemption who make repeated
purchases from the same vendor. Blanket certificates must
be retained by the vendor, These certificates remain in
force so long as the purchaser continues the tax-exempt
business or until such certificate is revoked by the Tax
Commissioner. Blanket Exemption Certificates Nos., 1, 2,
and 3 require the purchaser's West Virginia account identi-~
fication number, whereas certificates Nos. 4, 5, 6, 7, and 8
do not require such humbers. Persons beginning a business
which would entitle them to use either Blanket Exemption
Certificates Nos. 1, 2, or 3 must furnish a Unit Exemption
Certificate with each purchase until they have been assigned'
a West Virginia account identification number by the
Consumers Tax or the Business and Occupation Tax Division,
at which time they méy execute a Blanket Exemption Certificate.

For those applying and qualifying there is available
an Application for Direct Payment Certificate form which

is as follows:
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WEST VIRGINIA
CONSUMERS SALES AND USE TAX
APPLICATION FOR DIRECT PAYMENT CERTIFICATFE

BY

(Account IdeﬁEEEEEEEiBE"EGEEEr)

The undersigned hereby requests permission from the Tax
Commissioner of the State of West Virginia to claim exemption
on all purchases of tangible personal property and/or services
obtained from in-state or out-of-state suppliers.

The applicant is cognizant that a part of the purchases
made in its business are subject to sales or use tax and here-
by agrees to remit directly to the State Tax Department any
and all consumers or use tax which is not exempt under the Law
of the State of West Virginia,

It is understood that the applicant shall render a monthly

Ieport on a purchasers use tax reporting form supplied by the

State Tax Department and remit the tax due on all taxable
purchases obtained from in-state or out-of-state suppliers,

It is further understood that the applicant will notify
its suppliers of authority to claim exemption and will stamp
each purchase order or certificate of éxemption in the
following manner: "Do not add West Virginia Sales or Use Tax.
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The applicant, by agreement, with the State Tax Department
will pay the tax due on all taxable purchases directly to

the State Tax Department. Permit No. .

The applicant is informed that falsification or unlawful
use of this application will subject the undersigned to the

assessment of tax and penalties,

Dated

TO BE FILED BY APPLICANT

IN DUPLICATE. By

* % * * % *k K% k & k % k %k %k ¥k % % * % % & * *

FOR STATE TAX DEPARTMENT USE ONLY
The undersigned Tax Commissioner of the State of West

Virginia hereby or this application this
approves rejects

day of , 19 .

State Tax Commissioner of West Virginia

R ey L T s Sk S s " e S s i T il T W, ey i W e L e UM ey et B e Al ik g e T ot B S T vy e — o T — A, B e S e 1 g ok

Blanket Exemption Certificates Nos. 1 through 8 should be

reproduced as follows:
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WEST VIRGINIA
CONSUMERS SALES AND USE TAX
BLANKET EXEMPTION CERTIFICATE---NO, 1
FOR
WHOLESALERS, JOBBERS, AND DISTRIBUTORS
The undersigned hereby certifies that the merchandise
purchased under this Exemption Certificate is purchased for

resale in the form of tangible personal broperty. The

in anothe r manner than that indicated on the certificate will
subject him to a fine and penalties,

Given under my hand this day of 19

(Name of Wholesaler, Jobber or Distributor)

By

Address

ST

West Virginia Account Identification Number
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WEST VIRGINIA
CONSUMERS SALRS AND Us® TAX
BLANKET EXEMPTION CERTIFICATE ~—- No. 2
FOR

CONTRACTORS, MANUFACTURERS, ETC.

The undersigned hereby certifies that he is engaged in
this State in the business of ( ) Contracting, ( ) Manu-
facturing, ( ) Transportation, ( ) Transmission, {( ) Com-
munication, ( ) Production of Natural Resources (check
appropriate business), and that the purchases of "raw material®
as defined in the Law (which may include certain prescribed
services) under this certificate are exempt from Consumers
Sales and Use Taxes. The undersigned is informed that
falsification or unlawful use of this certificate or use
of the goods or services purchased in such a way they will
be subject to tax will subject him to the tax, a fine and
penalties.

Given under my hand this _ day of ' , 19 .

{(Name of Contractor, Manufacturer, etc.)

By

Address

(Account Identification Number)

Page 46.




Adm. Reg. 11-15 Sec., 1,54
Series III-IV

WEST VIRGINIA
CONSUMERS SALES AND USE TAX
BLANKET EXEMPTION CERTIFICATE —-= No. 3
FOR
RETATLERS AND SERVICE BUSINESSES
The undersigned certifies that the purchase of tangible

personal property and services under this certificate are
for resale as tangible personal property and services. The
undersigned is informed that falsification or unlawful use
of this certificate Or use of goods or services purchased
in another manner thén that indicated on the certificate
will subject him to a fine and penalties,

Given under my hand this day of , 19

(Name of Retailé;T

By

Address

(Account IdentificaEan Number)
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WEST VIRGINIA

CONSUMERS SALES AND USEH TAX

BLANKET EXEMPTION CERTIFICATE NO. -- 4

FOR
FEDERAL, STATE, COUNTY OR MUNICIPAL GOVERNMENTS
AND VOLUNTEER FIRE DEPARTMENTS

The undersigned certifies that all purchases made under

this certificate are for the use of

(Insert name of governmental unit or agency)

The undersigned is informed that falsification or unlaw-
ful use of this certificate or use of the goods or services
purchased in another manner than that indicated on the

certificate will subject him to a fine and penalties.

day of ' .

Given under my hand this

(Signature of Person making purchase)

(Address of person making purchase)
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WEST VIRGINIA
CONSUMERS SALES AWND USE TAX
BLANKET EXEMPPION CERTIFICATE ~- No. 5
FOR
BONA FIDE CHARITABLE ORGANIZATIONS

The undersigned certifies that

is a bona fide charitable

organization which makes no charge for the services it renders,
and, that theé purchase made under this exemption certificate
will be used in the furtherance of the charitable services

of said organization. The undersigned is informed that
falsification or unlawful use of this certificate or use of
the goods purchased in another manner than that indicated

on the certificate will subject him to a fine and penalties.

Given under my hand this day of ,» 19 .

(Signature of Person making purchase)

(Address of person making purchase)
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WESY VIRGINIA

CONSUMERS SALES AND USE 7TAX
BLANKET EXEMPTION CERTIFICATE - No. 6
FOR
CHURCHES
The undersigned hereby certifies that the purchase made

under this exemption certificate by the

Church will be paid for

out of the reasury of said church. The undersigned is informed

that falsification or unlawful use of this certificate or use of the
goods purchased in another manner than that indicated on the certi-
ficate will subject him to a fine and penalties,

Given under my hand this day of r 19, .

(Signature of person making purchase)

(Address of-person making purchase)
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WEST VIRGINIA
CONSUMERS SATES AND USE TAX
BLANKET EXEMPTION CERTIFICATS —--NO, 7
FOR

NATIONALLY CHARTERED FRATERNAL AND SOCIAI. ORGANIZATIONS

The undersigned hereby certifies that all purchases made

under this exemption certificate for

are made for free distribution

in public welfare and relief work. The undersigned is

informed that falsification or unlawful use of this certificate
or use of the goods burchased in another manner than that
indicated on the certificate will subject him to a fine and
penalties.

Given under my hand this day of . 19

(Signature of person making purchase)

(Address of person making purchase)
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WEST VIRGINIA
CONSUMERS SALES AND USE TAX
BLANKET EXEMPTION CERTIFICATE -~ NO. 8
FOR

COMMERCIAL PRODUCERS OF AGRICULTURAL PRODUCTS

The undersigned hereby certifies that he is engaged in
the commercial vroduction of agricultural products, the sale
of which exceeds the amount of One Thousand (51,000.00) Dollars
annually, and that the property or services purchased under
this certificate will be used in such business and will not
be used in the construction, repair or permanent improvement
of real estate. The undersigned is informed that falsification
or unlawful use of this certificate or use of the goods or
services purchased in another manner than that indicated on

the certificate will subject him to a fine and penalties.

Given under my hand this day of . 19 .

(Signature of person making purchase)

(Address of person making purchase)
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If the purchaser refuses to pay the tax, or to furnish
a properly executed exenption certificate, or if the vendor
has reason to believe that the information set forth in the
exemption certificate presented by the purchaser is not true,
the vendor shall immediately notify the Commissioner of these
circumstances.

Both the Blanket and Unit Exemption Certificates must be
signed by the purchaser and bear the address of the purchaser.
All certificates shall be retained by the vendor for a period
of at least five years. Blanket Exemption Certificates must
be retained so long as the purchaser continuss to make purchases
thereunder and for five years after the purchaser stops purchasing
under the blanket certificate. Blanket certificates shall be
filed alphabetically. Unit certificates shall be filed
chronologically in the order in which the sales are made,
invoices are filed, or they may be printed or stamped on the
vendor's invoice. Sales which cannot be identified as being
exempt and covered by a certificate will be treated as sales
subject to tax.

CUT 8 1.55. Exemptions - No Exemption Certificate

Recquired.--Since the burden of proving that a sale is not subject
to Consumers Tax rests upon the vendor, it is the intention
of the Commissioner to assist him by these rules and to

eliminate the necessity for taking an exenption certificate
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where it is not deemed necessary.

An exemption is provided for certain services and items
of tangible personal property wnich are specifically named in
Section 2, Sub-section 11, Section 8, and certain sub-sections
of Section ¢ of the Consumers Tax Law.

The following are exempt and the vendor is not required
to obtain exemption certificates thereon:

(1) sSales of gasoline;

(2) sales of gas, steam and water delivered to consumers
through mainé or pipes, and sales of eiectricity;

(3) Sales of text books recguired to be used in any of the
schools of this State;

(4) Sales of motor vehicles which are titled by the Depart-
ment of Motor Vehicles;

(5) ©Sales of services by an employee for an employer;

(6) The sale of personal services (services done to, or
on the person of an individual);

(7) Professional services:

(8) Services furnished by corporations subject to the control
of the Public Serxrvice Commission;

(9) Sales of school lunches to school children by school
officials;

(10) Sales of newspapers delivered by route carriers;
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(11) 1Isolated transactions:

(12) Drugs and related appliances upon prescription:

(13) Transvortation charges separately stated.

cur g 1.56. Sales and Services Rendered for Use or

Consumption in the Commercial Production of an Agricultural

Product.--Sales of tangible personal property and services
rendered for use or consumption in connection with the
commercial production of an agricultural product, the ultimate
sale of which will be subject to the tax imposed by the Con-
sumers Tax Law, aré exempt from the Consumers Tax. Sales

of tangible personal property and services to be used or
consumed in the construction of or Permanent improvement of
real property are not included within this exemption and are
subject to the tax.

The result is that sales and services to persons engaged
in agricultural pursuits may be taxable or they may be exempt.
If the purchaser claims that the sale is exempt, the vendor
must require that the purchaser complete and furnish an
exemption certificate.

The exemption was intended as an advantage to persons

engaged in the production of agricultural products as a

business activity and not as an advantage to persons who
produce such products for their own consumption. A satis-

factory method of determining whether the purchaser is engaged
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commercially is to determine whether the gross receipts from
his activities indicate that such activities exceed to a sub-
stantial extent those which would be necessary in order to
sustain the consumption reguirements of the average family.

Vendors may inguire of the purchaser whether the gross
income which he receives annually from the sale of his agri-
cultural products exceeds the amount of $1,000.00., If his
gross income from sales of agricultural products exceeds this
amount and the property or services are to be used in con-
nection with the production of an agricultural product, the
sale or service is exempt.

Persons meeting the qualifications of a commercial

producer may furnish certificate No. 8 (See CUT 8 1.54.)

Cur § 1.57. Exemptions - Exemption Certificates Re-

gquired.--The sales and services listed below are among those
that are exempt from Consumers and Use Taxes. In order to
be relieved from liability for the tax, however, the vendor
must take an exemption certificate from the purchaser, (See
CUuT 8§ 1.54).

(a) Sales of property and/or services for resale in
the form of tangible personal property and services.
The sale price, whether wholesale or retail, is immaterial.
In order to come within this exemption, the property must

be so0ld for resale.
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(b) Sales to the federal government and any agency or
instrumentality of the federal government, including national
banks, and sale to the State, county or municipality, and
any agency thereof, public service district, and volunteer
fire departments.

(c) Ssales to bona fide charitable organizations which
make no charge whatever for the services which they render,

(d) Sales to churches. In order to be considered a
sale to the church, the purchase price must be paid from the
church treasury.

(e) Sales of raw materials (See CUT B 2.14) to persons
engaged in this State in the business of contracting, manu-
facturing, transportation, transmission, communication, or
in the production of natural resources.

(f) sales to nationally chartered fraternal or social
organizations for the sole purpose of free distribution in
public welfare or relief work.

(g) sales to persons engaged commercially in agricul-
tural pursuits. In order to be exempt, however, the property
Or services must be used in connection with the commercial
production of an agricultural pProduct. Sales of property

Oor services for use in the construction, repair, or

permanent improvement of real estate are not exempt.
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CUT § 1,58, Federal Excise Tax.--~The Retailers Excise

Tax, imposed by the federal government on October 1, 1941,

which is collected by the vendor and remitted to the United

States Treasury, should be excluded from the base upon which

the Consumers Tax or the Use Tax is computed. However,

vendors nust separately state ontheir invoices the amount of
the Retailers Federal Excise Tax in addition to the purchase
price of the article. (Retailers Federal Excise Téx is imposed
on such items as jewelry, cosmetics, baggage, furs and others.)

This does not apply to Manufacturer's Federal Excise Taxes

paid by the vendor to the manufacturer or any other form of
"hidden taxes", even though this hidden tax is shown on the
vendor's invoice to the individual purchaser. For example,
tire or office machine sales to the consumer where purchase
price is $18.60, with Manufacturer's Federal Excise Tax
separately noted as $2.30, the total sales price being $20.90,
the Consumers or Use Tax shall be computed on the total sales
price of $20.90.

cur 8 1.59., Interstate and Foreign Commerce,-—-—

A. Consumers Tax

1. Exempt Transactions. Consumers Tax does not apply

to sales of property which is:

(a) shipped from a point outside this state
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(1) directly to thc purchaser in this State, pursuant to
an order sent by the purchaser directly to the vendor at a
point outside this state, or h

(2) directly to the purchaser in this State, pursuant to
an order taken in this State by an agent of the vendor, or

(3) to the vendor's agent in this State, pursuant to the
contract of sale, for delivery by the agent to the purchaser
in this State,
there being no participation whatever in any of the foregoing
transactions by tﬁe vendor's branch office or other place of
business in this State or by an agent of the vendor having any
connection with any branch office or other rlace of business
of the vendor in this State:

(b) imported into this State from a foreign country and
sold by the importer in the original package in which imported;

(c) shipped and delivered by the vendor to a point out-
side this State, pursuant to the contract of sale, by means of
(1) facilities operated by the vendor, (2) delivery by the
vendor to a common carrier for shipment to a consignee at such
point, or (3) delivery by the vendor to a customs broker or
forwarding agent for shipment outside this State;

(d) s0ld to a common carrier and shipped by the vendor
via the purchasing carrier under a bill of iading, whether the

freight is paid in advance or the shipment is made freight
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charges collect, to a point outside this State and actually
transported to the out-of-state destination for use by the
carrier inthe conduct of its business as a common carrier;

(e) sold to a foreign purchaser for shipment abroad
and delivered to a ship, airplane, or other conveyance fur-
nished by the purchaser for the purvose of carrying the property
abroad and actually carried to a foreign destination, title
and control of the property passing to the foreign purchaser
upon delivery, and no portion of the property being used or
consumed in the United States;

{f) purchased for use solely outside this State and
dglivered to a forwarding agent, export packer, or other
person engaged in the business of breparing goods for export
or arrénging for their exportation, and actually delivered to
a port outside the continental limits of the United States
prior to making any use thereof.

Bills of lading, certificates of out-of-state delivery
or other documentary evidence of the delivery of the property
to a carrier, customs broker, or forwarding agent for ship~
ment outside the State must be retained by the vendor to
support exemptions taken under (c) and (d) above. The
certificate of out-of-state delivery should contain the

following information:
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CERTIFICATE OF OQUT-QOF-STATE DELIVERY
The undersigned certifies that he has delivered the

merchandise listed on Sales Check No. to the

purchaser at

(Out-of-State Address)

on .

(Driver's signature)

(Driver's employer)

(I. C. C. Permit No.)
I hereby certify that I received the merchandise described

on the above sales check at the address shown above.

(Signéture of person taking delivery)

Copies of U. S. Customs shippers' export declarations
filed with the Collector of Customs or other documentary
evidence of export must be obtained-and retained by vendors to
support exemptions taken under (e) above. Tax applies to the
transaction if the property is diverted in transit or for any
reason not delivered outside the State, pursuant to the con-
tract of sale, or not shipped abroad by a foreign purchaser,

regardless of documentary evidence held by the vendor of
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delivery of the property to a carrier for shipment outside

the State, or to a foreicon ourchaser for shipment abroad.

2. Taxable Transactions. Consumers Tax applies to sales

of property which is:
(a) shipped from a point outside this State to the

purchaser in this State in a transaction in which:

(1) the vendor's branch office or other rlace of business
in this State is utilized in any way, as in receiving the order
or distributing the goods, or

(2) the order for the goods is given in this State to an
agent of an out—of—state vendor, the contract of sale not
requiring, however, that the order be filled by shipment from
a point outside this State:

(b) sold and delivered to the purchaser or his repre-
sentative in this State (except under conditions stated in
paragraph (e) above, whether or not the disclosed or undig-
closed intention of the purchaser is to transport the property
outside the state, and whether or not the property is actually
So transported.

(c) shipped from a point in this State to another point
in this State over a route, a portion of which is outside the
State.

B. Use Tax

Use Tax applies with respect to any tangible personal
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property purchased outside this State for storage, use or
other consumption in this State, the sale of which is execmpt
from Consumers Tax under the law and these regulations. Use
Tax is not imposed upon interstate commezrce but upon the
privilege of use after commerce is at an end.

cuT & 1.60. Coin-Operated Machines and Devices.--Sales

of tangible personal property or service through the use of
coin-operated machire s and devices are subject to the Consumers
Tax. Machines and devices included in this rule are vending
machines, storage lockers, toilet lockers, telescopes, radios,
television sets, automatic washers, photographic machines,
music machines, amusement machines, and any other coin-~operated
machines or devices. Machines used in the conduct of a public
utility business are not included.

The Consumers Tax shall not apply to individual sales
or services rendered through machines which offer merchan-
dise or a service at a cost of five cents or less. The

Consumers Tax must be collected on each sale or service by a

machine which offers merchandise or a service at a cost in
excess of five cents. The term "machine" shail include any
mechanism which functions independently. For example, a
match-vending machine which has its own coin slot and
delivery mechanism is a separate machine from the cigarette—

vending machine, although the two may be in the same unit.
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The person who has control of the machine, i.e., the
one who has the key, fills the machine, robs it, etc., is
responsible for returning and remitting the Consumers Tax.

Merchandise-vending~-machine operators are required to
maintain accurate records of all of their purchases of
merchandise for resale. All persons doing business through
coin-operated machines are reguired teo maintain accurate
records of any commission or percentage paid in c¢onnection
with the operation of such machines,

Vending-Machine operators are regquired to maintain
records reflecting the_gross proceeds of sales derived from
the various denominational sales such as 10-cent machines,
25~cent machines, etc.

curT & 1.61. Sales and Services by or to Persons Subject

to controcl by the Public Service Commission.--Sales of services

by persons subject to control by the Public Service Commission
are not taxable under the Consumers Tax Law. Sales to such
persons of raw materials as limited in the Act are not subject
to the tax.

Persons to whom the foregoing rules apply are motor
vehicle carriers, railroads, telephone and telegraph companies,

water and gas companies, and similar public utilities.
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CUT § 1.62. Laboratories.--Laboratories are the vendors

of services and products which they manufacture for doctors,
dentists and others, and the tax applies to their entire
charges, regardless of whether the materials and services
are separately stated.

Laboratories operated by the employees of professional
persons are not required to collect tax on their services

when all of their services are for their emplovyers.

Cur § 1.63. Artificial Limbs and Orthopedic Appliances. -
Sales of artificial limbs, orthopedic appliances and the
like are not subject to the Consumers or Use Tax.

cur § 1.64. Libraries. —-Public libraries and lending
libraries are ehgaged in the sale or rental of tangible
personal property and are required to collect the Consumers
Tax. The tax shall be computed on the total sale price or
charge made for the article, notwithstanding the fact a daily
charge as rental may be less than six cents,

cur 8 1.65. Memorial Stones.--Persons enga @&d in the

business of selling memorial stones are selling tangible personal
Property, and the receipts from such sales are taxable under the
Consumers and Use Taxes. If the seller of a memorial stone
agrees to erect a stone upon a foundation, the foundation is
deemed to be part of the sale of the memorial stone and the

total selling price is subject to the tax.
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CUT § 1.66. sales by Farmers.--Sales of grain, live-

stock, or any oﬁhor.garden, farm or agricultural products
for resale arc not subjcct to the Consumers Tax; however,
an accurate record of sales must ke kept for verification
of taxable and nontaxable items.

But if any such producers make sales of such products
to ultimate consumers, as frém a roadside stand, truck,
curb stand, a market or other store, these sales are subject
to the tax.

CcuT § 1.67. Hawkers, Peddlers, Street Vendors, etc.-—-

Hawkers, peddlers, strect vendors, and the like, who sell and
deliver mecrchandise or render services are required to collect
and remit Consumers Tax on all such sales and services,

cur € 1.68. Isolated Sales.--Sales at retail shall not

include an isolated transaction made other than in the ordi~
nary course of repeated and successive-transactions of a like
character. Examples: A person sells his household furniture,
a farmer sells his farm machinery or other farm ecuipment, a
merchant sells his cash register, counters or other store
fixtures at auction or otherwise. Such sales are "isolated
transactions” and are not subject to tax. However, any
person who in any manner or at any time advertises, solicits,

or offers tangible personal property for sale for the purpose
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of repeated sales is deemed to be regularly engaged in
business and his sales are not considered isolated, even
though they may be few or infrecuent.

All sales made b? officers of a court, pursuant to court
orders, are isolated sales with the exception of sales made
by trustees, receivers, assignees and the like in connection
with the liguidation or conduct of a regularly established
place of business. Examples of such isolated sales are those
made by sheriffs in foreclosure proceedings and sales of
confiscated property.

If a sale is an integral part'of a business whose primary
function is not the sale of tangible personal property, then
such sale is not an isolated sale. For example, the sale of
repossessed radios, refrigerators, etc., by a finance company

is not an isolated sale.

cur § 1.69. 1Installation Incidental to Selling,--

Persons engaged in the business of selling tangible personal
property who, as an incident to such sales, install the
property on an hourly basis are required to collect and remit
Consumers Tax on the total charge for such sale and service.
Persons selling and installing the following articles are
covered by this regulation:

/
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Draperies Cabinets T. V. and Radio Antenna
Linoleum Stoves Air Conditioning Units
Carpets Floor Furnaces Light Fixtures

Shades Exhaust Fans Freezers

Fence Washers and Dryers

Blinds Refrigerators

The above provisions apply only to those persons who in-

stall tangible personal property on an hourly basis.

cur 8 1.70. 1Installation or Repair Charges.--When, in
addition to the selling price of tangible personal property,

an hourly service charge is made for installing, cleaning,

-applying, decorating, beautifying, repairing, altering or

otherwise improving real property for a customer, the vendor
is reguired to collect the Consumers Tax upon the total
charge made for the performance of such service.

cur 8 1.71. Alterations.--Persons engaged in the business

of altering tangible personal property for others, which is

not for resale, are rendering a service subject to the Consumers
Tax. This shall include the services rendered by tailors,
dressmakers, furriers and others engaged in similar services.

CUr € 1.72. Repairs to Tangible Personal Property.——

Persons engaged in the business of repairing property for others

are engaged in a service business, the gross receipts from
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which are subject to the Consumers Tax. Those p=2rsons engaged
in a repair service who are required to furnish tangible
personal property which will be transferred to the purchaser
shall include in their total charge, separately stated, the
sale price of tangible personal property as subject to the
tax. Those repairmen who are cualified vendors, when
purchasing tangible personal property which they will sell

to their customers, will be permitted Lo purchase all such

property tax free.

cur & 1.73.' Awnings, Storm Doors and-Storﬁ Windows.,——
Awnings, storm doors and windows are classified as tangible
bPersonal property, thé sale of which is subject to the Con-
sumers Tax. Where a service charge is made for the delivery,
erection or attachment of these items to homes or other real
property the tax shall be collected upon the total charge.
A separate accounting must be kept of service charges, whole-
sale and retail sales for the convenience of filing Business
and QOccupation Tax returns under the proper classification.

cur § 1.74. Antenna, Radio and Television.--The sale

of radio and television antenna, parts and attachments there~
for, is subject to Consumers or Use Tax, whichever is applicable.
If an antenna, along with parts and attachments there-

for, is sold for a lump sum amount which includes both the
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antenna and the cost of ere;tion or installation, such lump
Sum amount shall be used as the measure of the tax.

Charges made for cable hook-on and monthly charges for
cable service are Subject to the Consumers Tax,

Persons adjusting andg repairing television and radid
sets apd antenna are required to collect Consumers Tax on
such services.

cur € 1.7s. Delivery ¢ argos -—=Delivery charges which
are separately stated are not subject to the Consumers Tax,
Therefore, when sales are made and delivery charges added,
which are not Separately stated, the Consumers Tax must be
computed on the total,

cur § 1.76. Bulldozer and Earth-Movin quipment ,—-
s all _tarth-Moving Equipment

of a contract in earth-moving work and the charge is made by
the owner for the time the equipment is used. 7If equipnment
is rented, the tax is applicable to the total charge,

cur § 1.77. Landscaping - Nurseries.h—Sales of trees,

plants, fertilizers, soil, etc., are subject to Consumers Tax.
The services entailed in the planting, trimming, and the like,
are also subject to the tax. When both a sale and a service
of this nature are involved, the tax shall be computed on

the total charge,
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Persons engaged in the business of landscaping and
persons who opecrate nurseries are exempt from Consumers Tax
and Use Tax on any purchases for resale. Such persons may
obtain exemption certificates by writing to the Consumers
Tax and Use Tax Division, State Tax Denartment, Charleston,
West Virginia.

CUT § 1,78. Top Soil, Fill Dirt, Sand, Gravel and Sod.—-

Sales of top soil, fill dirt, sand, gravel and sod are subject
to Consumers and Use Taxes, The Consumers Tax is to be

measured by the amounts received from such sales including
charges made for transportation unless separately stated. These
materials are sold in every instance where they are supplied

to tenants, landowners, and speculative builders for a con~
sideration. Suppliers may not for tax purposes claim to furnish
these materials free when charges are made for services such asg
"loading"” and "handling"”. The measure of the tax is the amount
received by the supplier without any deduction for labor or
gervices which go into producing and delivering the materials,
regardless of the fact that such labor or services may be billed
as separate items. The Use Tax is measured by the sale price

of the top soil, etc.
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CUT 5 1.79. Advertising Acgencies.--Advertising agencies

furnish services subject to the Consumers Sales Tax. Where

the agency doecs not purchase the advertising for resale, it
shall collect and pay Consumers Sales Tax on fees, retainers.
and commissions charged, unless exemot under provisions of

the Consumers Sales Tax Law. Where the agency purchases the
advertising in any form for resale, it shall omit the Consumers
Sales Tax on such resale unless these sales are commingled
with the service chérge.

CUT &8 1.80. Printers, Lithographers, Mimeographers,

Multicgraphers.~-Persons engaged in the business of printing,

lithographing, mimeographing, multigraphing, and the like, are
engaged in selling tangible personal property and rendering
a service subject to the Consumers Tax.

The following representative items of tangible personal
property and the services employed in the preparation of the
items are taxable: Stationery, envelopes, folders, bond and
stock certificates, circulars, abstracts, law briefs, business
cards, matches, mechanical pencils, campaign posters, banners,
etc.

If a customer furnishes his own paper the services and
materials used to imprint thereon the name, address, tele-

phone number, etc., constitute a service subject to tax.
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Persons engagad in the business of printing are exempt
from the tax on their purchases of raw materials for use in
lmanufacturing the marketable product.

s .
CUr s 1.81. Newsvaper and Macazine Sales.--Sales of
5 s tne cales

newspapers, magazines and periodicals by persons operating
newsstands, book stores, cigar stores, drug stores, depot
newsstands, and the like, are subject to Consumers_TaX if
the individﬁal sale transaction is in excess of five cents.
When newspapers are sold on a subscription basis for
delivery by mail, the tax must be collected on the total
subsc;iption price. Sales of newspapers delivered to

-

consumers by route carriers are not subject to Consumers Tax.

cur § 1 g2, Florists.--Florists are required to collect
and remit Consumers Tax upon their gross receipts from sales
of flowers, wreaths, soil, etc., and services. Those florists
who participate in Florists Telegraph Délivery Associlation
or a similar arrangement shall be governed by the following
rules: (a) The West Virginia florist who takes orders for
flowers, etc., shall collect Consumers Tax irrespective of
the fact that the flowers may be delivered in -another State;
(b) a west Virginia florist who receives an order transmitted
from another florist has no Consumers Tax liability on such
sale irrespective of the fact that the order may be trans- _ é

mitted from a florist in another state.

[
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cur § 1.83. Auction Sales.-~Vendors Who in the conduct
of their business hold renzotegd auction sales at their place

of business are responsible for collection and remittance of

Consumers Tax, irrespective of whether the merchandise sold

In those instances in which a berscn sells the furnish-
ings from hig farm or home at auction, the sales are exempt
as isolated transacﬁions. The same is true Oof sheriffs!
and constables' sales and‘sales under chattel deeds of trust.
cur § 1.s4, Hatcheries.-~~Persons eéngaged in the business
of hatching baby chicks, ducks, turkeys, etc., are subject to
Consumers Tax on the sale of such poultry,
Persons engaged in the business of hatching €ggs owned
by others are engaged in a service subject to the Consumers Tax.

CUr § 1.85. r7ax Returns and schedule.-- (a) The Con-

of the tax for which he isg liable and maij the return, together
with a remittance for the amount of the tax, to-the Consumers

Tax Division, Office of the State Tax Commissioner, Charleston,
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the returns and remittance may be returned to a taxpayer

as improperly filed, and a penalty shall be assessed for late
filing. an annual return must be filed by each taxpayer
according to instructions as given on the annual return form
provided for by the State Tax Commissioner, (b) ANy person
engaged in business in two or more places, when such businessg
Or businesses are taxable, shall file 3 consolidated return
covering all of his sales within this State, to which a
Sschedule must be attacheqg showing saleg and tax collections
for each place Of business. (c) Each retailer required or

authorized to collect Use Tax shall make out a tax return

nhecessary), and mail the return, together with a remittance

for the amount of the tax, to the Use Tax Division, Tax-—

Page 75,




Adm. Reg. 11-15 Sec., 1.86
Sories ITI-I1IV

CUr 8 1,86, Plane and Boat Rides, etc.--The transpor-

tation of individuals by w»orsons who are not subject to

the control of the Public Service Comnission or the

Interstate Commerce Commission are sales taxable under

the Consumers Tax. Persons engaged in such activities

are reqguired to collect the tax upon each fare.
Instructing students to fly or to drive are services

which are not subjeqt to the Consumers Tax.

CUT § 1.87. Places of Amusement.--All sales and services

rendered in the operation of a place of amusement or enter-
tainment are subject to the Consumers Tax, including receipts
from hat-check services, toilet sexrvices, sales of popcorn,
candies, cold drinks, programs, souvenirs, and novelties, as
well as receipts from admissions, except that the Federal
Amusement Tax collected as a separate item should not be used
as a part of the measure of the Consumers Tax.

Places of amusement or entertainment include, but are not
limited to, theatres, motion picture shows, auditoriums where
lectures and concerts are given, amusement parks, fair grounds,
race tracks, baseball parks, football stadiums, athletic events,
swimming pools, street fairs, carnivals, dance halls, cabarets,
night c¢lubs, golf courses, skating rinks, aft exhibits, gym-

nasiums, riding courses, and the like. Places of amusement
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charged a fee for admission to see any kind of a display or
hear any kind of a brogram or to Participate in sports, such
as golf, tennis, badminton, and dgames of skill, such as
billiards,

Nonprofit, charitable and religious Organizations which
sponsor amusements, entertainment, athletic events, lectures,
etc., are making sales within the meaning of the Consumers Tax
Law and must collect the tax upon all sales.

cur 8 l.88, Admissions.-~The Consumers Tax applies to
the receipts from the sale of admissions, by tickets or fixed-
fee donations whether by a season subscription or by single
ticket purchases, to places at which amusements, encertain-
ment, sports events, seasonal and exhibition games or recreation
is provided. The term admission does not include regular dues
or membership fees which entitle members to usual club or
similar organization privileges., However, it does include that
portion of such dues or fees which_are utilized in admissions
to events open to the public, Entertainment purchased by
clubs or other fraternal and social organizations for which
an admission fee is not charged where the cost of the enter-
tainment is paid fronm the membership dues, the tax shall be
charged to the club, If theatres or other pPlaces of public

amusement operate concessjions selling tangible pPersonal préperty,
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they are taxable on such sales., If leased concessions are
Operated, see CUr § 1.53 - Leased Denartments,

cur § 3,89, g}gﬁéggﬂggg@gLﬁagggg.»—Admission charges or
fees received for fishing privileges and amounts of rentalg
received for the use of boats and other equipment are sales
of tangible personal property and are subject to the Consumers
Tax,

cur § 1,90, Food Sales.--Sales of food in such places
as restaurants, cafeterias, hospitals, hote{s, drug stores,
drive-ins, concession stands, dgrocery stores and the like are

subject to the Consumers Tax.

cur § 1,91, Diapers, Uniforms and Towel Rental.--Persons

engaged in the rental of tangible personal broperty, including
pickup and delivery by an out-of~-state vendor of such articles
of clothing as are named in the title, are required to collect

Consumers Tax or Use Tax.

cur § l.¢2, Laundries, Dry Cleaners, Rug Cleaners, Window
Washing.--Persons engaged in the operation of laundries, dry
cleaning, car washing, window washing, rug cleaning establjish-
ments and like services, render services, the sales of which
are subject to Consumers Tax.

CUT § 1.93,. Painters and paver Hangers.--Persons engaged
===t =IS and Pawn.

in the business of paper hanging, house painting on an hourly
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basis, refinishing, floor waxing, wallpaver cleaning, and the
like, are rendering services and are liable for the Consumers
Tax on their gross receipts from such services which may also
include charges for material transferred to the customer in
the performance of such services.

cur § 1.94. Exterminators.--Persons engaged in the

business of exterminating insects, rodents, or other pests

are engaged in rendering a service subject to Consumers Tax.
When tangible personal property is transferred to the customer
in the rendition of such services the tax must be computed
upon the total sale price or charge.

Persons engaged in repairing or replacing real property
damaged by insects, rodents, etc., are reguired to collect
sales tax on such service and material invoiced to the customer.

Persons rendering exterminating services and engaged in
contracting at the same time, shall enter separate charges in
order that Consumers Sales Tax may be computed on the ex-

terminating services and omitted on contracting charges.

CUT 8 1,95, Motor Vehicle Inspection Services.--Persons

authorized by the Superintendent of the Department of Public
Safety to officially inspect motor véhicles shall collect
Consumers Tax on the inspection fee, However, the cost of
the official certificate shall be exempt from the tax, that
is, the tax shall be computed on the total fee, less cos£ of

inspection sticker.
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CUT & 1.96. Coal, Coal Mine Employees.--Persons engaged

in the business of selling and delivering coal or fuel o0il to
individuals for home use or to business firms, who are not
exempt from the Consumers Tax, are engaged in a business
subject to tax on the gross receipits from such sales and
services. (If coal is furnished to the employees of a coal
company as a part of the wage agreement, the price of the coal
is subject to tax.)

When safety ecquipment, blacksmith services, explosives,
tools and other supplies are sold to mine eméloyees, these
sales are subject to tax.

CUT § 1.97. Employees' Meals.~~Meals served by employers

as part of the employees' wages are taxable sales.

cur § 1.98. Building Materials.--Sales of building

materials, including such items as heating plants, electrical
equipment or supplies, plumbing fixtures or supplies, lumber,
miscellaneous hardware, prefabricated houses, roofing, cinder
or concrete blocks, cement, pipes, tile and other materials
used in building, construction, or repair trades are subject
to the Consumers and Use Tax unless exemption certificates
are furnished.

CUT 8 1.99. Speculative Builders.--Speculative or

operative builders are engaged primarily in the construction

or repair of real property for sale or rent and are deemed to
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be the ultimate consumcrs of all supplies, materials, or
equipment used in the conduct of their business. Therefore
Consumers Tax is applicable to sales to such opcrative
builders and services rendered for them, and Use Tax is
applicable to their purchases from outside the State.
Section 2. General (Continued)

CUT & 2.01 Contracting.--—A person engaged in the business

of contracting is one who furnishes work, or both materials

and work, in the fulfillment of a contract for the construction,
alteration, repair, decoration or improvemené of a new or
existing building or structure, or any part thereof, or for

the alteration, improﬁement or development of real property

on a fixed fee or cost-plus basis.

CUT & 2.02. Trading Stamvws, Coupons, Scrip, Meal

Tickets, Complimentary Passes, etc.--The exchange of

merchandise or prizes for trading stamps, scrip, etc., shall
be considered a sale of those goods. The vendor shall collect
the Consumers Tax upon the value of the merchandise or
prize.

The Consumers Tax upon the sale of meal tickets, season
tickets and the like is to be computed on the total price of

such ticket.
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CUr € 2,03, public Assistance.--Persons who are the

recipients of funds distributced by federal, state or local
governments in public welfare or relief work are not exempt
from Consumers Tax. However, where the purchases are made
by the federal, state and local government agencies for a
person or persons in need of public assistance, the sales are
exempt.

CurT 8§ 2,04. Refunds.—~The Commissioner is authorized

to refund taxes unlawfully collected. Any taxpayer claiming
to be aggrieved by reason of being unlawfully recuired to
collect and remit taxes shall file with the Commissioner a
verified petition in writing setting forth the nature of his
claim., He must also file with such petition amended returns
for the period or periods in question. Refunds for Consumers
Tax cannot be allowed unless the petition is filed within
three years from date payment is made. Refunds for Use Tax
cannot be allowed unless the petition is filed within two
years from date payment is made. Ref. Code 1ll-1-2a and

11~15a-24 Use Tax.

CUT &8 2.05. Revision or Abatement of Consumers Tax

Assessment.-~-If a taxpayer against whom an assessment has been

made desires abatement or revision of the assessment, he has

thirty (30) davs after service of the assessment to file with
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the commissioner, either personally or by certified mail, a
petition for reassessment. A petition filed by certified
mail will be deemed to have complied with the foregoing
requirements, if the postmark date thereon is clearly within
said thirty (30) days, or is received within such period.

If the thirtieth day falls on Sunday, or a day which is a
legal holiday in the State of West Virginia, filing_will be
considered timely if it is done on the next succeeding
secular day which is not a legal holiday. See CUT & 2.06 -

Petition for Reassessment Recuirements. In the case of a

"Jeopardy Assessment” such petition must be filed within
twenty (20) days.

CAVEAT: Taxpayers are advised that the Commissioner is

without authority to extend the above described statutory

periods of time, and if they fail to file their petition
within the time required, the assessment shall be conclusive

and the amount thereof shall be due and payable,.

CUT 8 2,06. Petition for Reassessment Recuirements.—-—

The petition for reassessment shall be in writing with an
original and one copy. It shall be complete in itself so
as to fully state the issues. No telegraph, telephone call

or similar communication will be recognized as a petition.
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The pctition shall contain the following:
(a) A statement of the amount of the deficiency or
liability, as the case may be, determined by the Commissioner,
the nature of the tax, the period for whiqh determined; (b) clear
and concise assignments of each errxor which the petitioner
alleges to have been committed by the Commissioner in the
determination of the deficiency with each assignment of error
in separately numbered paragraphs; (c¢) clear and concise state—
ments of fact upon which petitioner relies as sustaining the
assignments of error; (d) a prayer setting férth the relief
sought; (e) the signature of petitioner:; (f) a verification
by the petitioner; (g) a copy of the assessment appended to
the original of the petition.
CAVEAT: 1In the case of jeopardy assessments, a bond
with corporate surety thereon in an amount to be determined
by the Commissioner, conditioned upon the payment of all
taxes, penalties and costs legally due, shall accompany the
petition for reassessment.

The form of the petition should be as follows:
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Petition for Reasscssment

To: State Tex Comnmissionsi For Division Use COnly
Consumcrs and Use Tax Docket NOuueewesereennrwann
Division Date of Notice of

ASsessment ... i nesenees

Charleston, \West Virginia Taxpayer's Account
25305 [

In the Matter of:
Petitioner's Business Nallf. . . u. e er e essnmmenn ... s caen
Petitioner's Real Name (8)eeee e ninnnnnnnna. Geeccssseanaiaa
Address...................................................
The above named against whom you have an assecssment
(Here comply with item (a) above) hereby petitions for a
Reassessment, and, in support of such petition, avers as
follows:
First: Your Petitioner admits as true and correct
all of the determinations made by yvour
division and set forth in the above assess-—
ment and basls thereof, except the following:
(Specify here each error which the petitioner
alleges to have been committed by the Com-
missioner as required by item (b) above.)

(Attach additional sheets, if necessary.)
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Second: (Set forth ciear and concise statements
of fact upon which petitioner relies as
sustaining the assignments of crror.)
Wherefore, your Petitioner prays (insert relief sought,

i.e., this assessment be sei aside)

State of West Virginia) Business Name
) S8 Signature of
) Affiant
County of )
) Title

, being duly sworn

according to law, deposes and says that the facts alleged in
this petition, includiﬁg any sheets attached hereto, are true
anhd affiant is the Petitioner or is duly authorized to re-

present the Petitioner.

By

Sworn to and subscribed
before me on this day

of 19

at

My Commission expires ;19 .

Notary Public
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CUT 8 2.07. Place of Hearing.--Hearings upon petitions

for reassessment will be held in Charleston, West Virginia,
unless the Commissioner determinesg otherwise,

cur § 2.08, Continuances.--Hearings will not be

delayed by a motion for continuance, unless it is timely
made and sets forth good and sufficient cause. Conflicting
engagements of counsel or the employment of new counsel will
never be regarded as good ground for a continuance, unless
set forth in a motion filed promptly after the notice of
hearing has been mailed, or unless extenuatigg circumstances
are shown which the Commissioner deems adeguate.

cur § 2.09. Absence of Petitioner, Counsel or His

Representative.-~-The absence of the petitioner, his legal

counsel, or his representative at a hearing, after service

of notice of time, place, and date, shall not be the occasion
for delay or continuance. The hearing shall broceed and

the case be regarded as having been submitted for decision

on the part of the absent petitioner or petitioners.

CuT & 3.10. Hearing.--The Tax Commissioner may
designate an examiner to conduct the hearing, and when the
ﬁerm "Commissioner" is used in these regulations relating to
the conduct of the hearing, it shall likewise mean examiner.

The petitioner may appear individually, or by legal
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counsel, or by duly authorized representative. 1In the absence
of the petitioner, written evidence of a represecntative's or
agent's authority must be presented to the satisfaction of

the Commissioner.

The petitioner, his duly authorized representative or
agent, may, with the approval of the Commissioner, waive the
right to a hearing and agree to submit the case for decision
upon the petition and record, with or without a written brief.
Such waivers and agreements shall be in writing.

CUT & 2.11. Argument and Briefs.--Petitioner will be

given an opportunity for argument within time limits fixed
by the Commissioner following submission of evidence. The
Commissioner will accept briefs in lieu of argument. Briefs

must be filed within ten (10) days after the hearing.

CUT § 2.12., Transcripts of Proceedings.-~If in the

opinion of the Commissioner a permanent record of the hearing
is deemed necessary, the hearing shall be reported and a
transcript thereof shall be made.

If the petitioner desires a record, he shall advise the

Commissioner at least ten days prior to the hearing date and

bear the expense of recording.
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cur &€ 2.13. Informal Oninions.--Representatives and

employvees of the Consumers and Use Tax Division are permitted
by law to furnish advice only zs administrators in the State
Government. Therefore, any expressions of opinion regarding
the taxability of transactions, property or services, other
than those contained in the Consumers and Use Tax regulations,
should be regarded as representing only the personal views

of the individual by whom they are given,

cur & 2.14. Raw Materials.--Effective April 1, 1969

through March 31, 1970, the Consumers Sales and Use Tax has
been medified by the deletion of an exemption on purchases
for use in business, and by the addition of exemptions of
raw materials as hereinafter defined:

When considering the manufacturing, retailing and
wholesaling businesses, raw materials shall mean materials
which are partially or wholly consumed br become a component
part of the whole of a marketable product. Persons engaged
in the business of selling personal tangible property are
exempt on purchases of packaging materials which become a
part of the delivered product or property sold for resale
or to the consumer.

As to other business classifications set forth in the

Act, raw materials shall also include property and/or services
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as limited to specified businesses hereinafter listed.
(2) Coal--Coal used in generating electricity is
excempt.
(b) Electric--Persons engaged in the business of
distributing or transmitting electrical energy are exempt
on purchases of poles, wires, and cables,

(¢) Teleohone, Telegraph, Radio and Television--

Persons engaged in the business of communication are exempt
on the purchase of central office communications equipment,
station connections and equipment, together Qith éervices
connected with installation.of this equipment. Poles, wires,
and cables, used in this capacity are exempt but not the
installation thereof.

(d) Water Companies--Water companies owned and operated

by a governmental body, including public service districts,
are exempt on all purchases. Water companies not so owned
and operated are exempt only on the purchase of meters, pipes,

pumps, and chenmicals.

(e) Muniéipally Owned Electric Power Companies—-Munici-
pally owned eldctric power plants are exempt on all purchases
for use in gererating and distributing electrical energy.

ExXemption Certificate Number 4 may be utilized for suppliers.
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(f) Gas and 0il--Persons engaged in the business of

selling oil, liquified or natural gas are exempt from the
sales and usec tax on the purchase of meters, pipes and
compressors used in said business; it being the intent of
this subsection not to exempt any accessory attachment or
other ecguipment not strictly construed to be a "pipe, "meter"
or “"compressor"; it being the further intent of this sub-
section that a compressor is equipment used only in pumping
oil, licuified or natural gas.

(g) Contracting--Persons engaged in the business of

contracting are exenpt from Consumers Sales and Use Tax on
purchases of materials and services when such materials and
services are incorporated into and become a component part of
an existing building or structure or in the development of
real property. This exemption does not include such items

as scaffolding, forms, explosives, coffer dams or temporary
structures used to facilitate the completed job. The sale
and installing of machinery, equipment, furniture and
appliances by a contractor shall be construed as taxable

sales under the Consumers Sales Tax Act.

(h) Natural Resources-—Persons engaged in the production
of coal and other natural resources such as sand, limestone,

salt, oil and gravel are exempt on the purchase of materials
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and services purchased and wholly consumed and/or rendered wholly
nonusable and nonrecoverable. This exenption shall not include
machinery and equipment, tires, cable, machinery parts, or the
services of repairing said machinery. Such items as roof bolts
and lagging, roof support timber, bits, lubricants, rock dust,
ties and track ballast, drilling cement, gel or mud, plugging
material and related nonrecoverable "down-hole" supplies are
examples of exempt materials. It being the intent that raw
materials under this subsection shall be either partially or
wholly consumed to the extent that said material or materials

are not reusable, resalable or recoverable. Further, any
material not so changed physically, chemically, analytically

or biologically so that it may be used again in a process is

not exempt.

As an example of exempt “"services" under subsection "h"
of the Consumers Sales Tax Act, contract drilling and mining
shall be exempt. Producers of natural resources and persons
in privy thereto shall be entitled to the same exemptions as
a producer.

It is the intent of this subsection not to exempt
producers of natural gas in the purchasing of meters, pipes
and compressors.

(i) Manufacturing--Persons engaged in the process of

manufacturing are exempt from payment of Consumers Sales and
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se Tax on materials and/or services wihich are partially
or wholly consumed or bhecome a cowponent part of a
manufactured product. This exemption shall include containers
in which the product is wrapped, caps used to contain said
product and labels directly apnlied to identify the product.
This exemption does not include repair services on machinery
and ecuipment.

(3J) Transportation--Persons engaged in transporting

passengers and tangible personal property who are subject to
the control of the Public Service Commission‘or the Inter-
state Commerce Commission are exempt from Consumers Sales and
Use Tax on rolling stock and the personal property used in

or in the repair of rolling stock. The "service", however,

involved in repairing rolling stock is not exempt.

Water and Air Pollution Control FPacilities—-—Purchzase

of property and/or services for the construction, development
and maintenance of water and air pollution control facilities

are exempt,
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Series III-IV

Assessment Revisions or Abatement, g 2.05
- Assignee Sales, & 1.68
Assignments, g 1.14
Athletic Events, & 1.87
Auction Sales, & 1.83
Authorized Agent, 8 & 1,10, 1.18, 1.85
Automatic Washers, § 1.60
Awnings, g 1.73
Baby Chicks, § 1.84
Bankruptcy, & 1,14
Barbers, § § 1.32, 1.35
(" Barter, § 1,24
Beauticians, § § 1.32, 1.35
Blacksmith Services, & 1.96
Blanket Exemption Certificates, § 1.54 (2)
Boarding Houses, § 1,38
Boats, & 1.89
( . Boat Rides, § 1.86
Bottle Deposits, § 1.26
Bracket System, § 1.15
(u/ Building Materials, g 1.98
Burden of Proving Exemption, § 1.54
Cafeterias, g 1.90
Camps, & 1.44

Carnival Admissions, g 1.87
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Series III-IV

Carrying Charges, g 1.19

Cash Sales, g 1.16

Charge Sales, & &8 1,16, 1.18
Charitable Organizations, § & 1.49, 1.87
Churches, & 1.48 A

Cigarette Machine, 8§ 1.60

Coal Sales, &8 & 1.96, 2.14

Coin Operated Machines, £ 1.60
Colleges, & 1.42

Commingling Tax Prohibited, 8 1.09
Commercial Producer, & 1.56
Complimentary Passes, § 2.02
Computation of Tax, & 1.15
Conéerts, g 1.87

Concessions, & 1.87

Conditional Sales, 8 8 1.06 (c¢), 1.12, 1.16, 1.18
Constables' Sales, § § 1.68, 1.83
Contract Delivery Sales, & 1.15
Contracting, §.§ 2.01, 1.99, 2.14
Convalescent Homes, & 1.39

Court Order Sales, & 1.68

Credit Sales, § 1.16

Damaged Merchandise, 8 1.25
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Series III-IV

Definitions, & 1.06
————— , (A) Person or Persons
————— . (B) Commissioner or Tax Commissioner
————— , (C) Sale, Sales or Selling
————— , (D) Vendor, § 1.09
————— . (E) Taxpayers
_____ , (F) Purchasers, § 1.18
————— ., (G) Retailers (Use Tax), & 1.10
————— , (II) Use (Use Tax)

Delivery Certificates, § 1.59 A, 1. (f)

Delivery Charges, § & "1.75, 1.78

Diaper Service, § 1.91

Direct Payment Applications, 8§ 1.54

pirt Fill, & 1.78

Discounts, § 1.20

Distribution House, & 1.10

Donations, & 1.88

Dormitory Charges, & 1.42

Driver Education, &8 1.86

Druggists, § 1.33

Dry Cleaners, § 1,92

Embalmers, & 1.37

'Employee, § 1.11

Employees' Meals, § 1.97

Page 4.
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. Equipment Rental, € 1.76
Estate, Purchases, 3 1.28
Excursions, § 1.86
Exempt Persons and Organizations
————— , Certificates Required, & 1.57
""" Exemption Certificates, § 1,54
————— , 1. Unit Certificates
(a) Resident Businesses
(b) Nonresident Wholesale and Retail Dealers

————— + 2. Blanket Certificates for Resident Persons

Exemption Certificates Not Recuired

————— , See Itemizations, § 1.55
Exemption Numbers, & 1.54 (2)
Exhibition Games, § 1.88
Expense of Audit, & 1.07
Exterminators, § 1.94
Eyeglasses, § 1.34
Farmers, § § 1.56, 1.66
Federal Excise Tax, & 1.58
Fiduciary Agent, § 1.28
Filing Date, § 1.85
Final Return, § 1.12

'_ Finance Charges, § | 1.19

Fishing Ponds, § 1,89

Page 5.
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Florists, & 1.82

Food Sales, § 1.90

Food Stamps, § 2.03
Football sStadiums, & 1.87
Foreign Commerce, § 1.59
Fraternal Organizations, & 1.88
Fraternity Houses, § 1.43
Fuel 0il, § § 1.96, 2.14
Funeral Directors, § 1.37
Games, § 1.87

Grave Markers, 8 1.65
Gravestone, Installation of, § 1.65
G?een Fees, § 1.87
Grocery Stores, § 1.90
Hatcheries, § 1.84
Hawkers, Peddlers, § 1.67
Hearing Aids, 8§ 1.63
Heating Fuel, § 1.96
Hospitals, § 1.36

Hotels, & 1.41

House Coal, § 1,96
Informal Opinions, & 2.13
Insolvency, § 1.14

‘Inspection Fee, § 1.95

Page 6.
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Series IIT-1IV

Interest Charges,

Interstate Commerc

g

€,

1

&

pat

.19

1.59

(A.) Consumers Tax

e ey o

(B.) Use Tax

2.

Exempt Transactions

Taxable Transactions

Installation Incident to Selling, & & 1.69,

Installation Services,

E 1.74

Isolated sale, § § 1.06, 1.68

Justice of Peace Sales, & 1.68

Laboratories, & 1.62

Laid-Away Sales, §
Lakes, § 1.89
Landlord, § 1.12
Landscaping, & 1.
Laundries, &8 1,92
Leased Department,
Leasing Sales, § §
Lectures, § 1.87

Lending Libraries,

77

g

8

1.

l.

Liability of Vendors,

Libraries, & 1.64

Lithographers, 8

1.

80

23

1.53

06 (c), 1l.16, 1.18

1.64

g 1,09

1

.70
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Series III-1IV

Magazine Sales, 8§ 1.81
Manicurist, § 1.32

Meal Tickets, & 2,02

Meals in Wage Agreement, § 1.36
Membership Dues, B 1.88

Memorial Stones, B 1.65
Military Schools, & 1.42
Mimeographers, & 1.80

Mine Employee Sales, § 1.96
Motels, 8 1.41

Motor Vehicle Inspection, B 1.95
Multigraphers, & 1.80

Municipal Hospitals, 8 1.30
Municipal Parking Facilities, § 1.30
Municipal Swimming Pools, & 1.30
Music Machines, 8 1.60

National Banks, & 1.28
Newspaper Sales, & 1.81

Night Clubs, & 1.87

Nonprofit Organizations, § 1.50
Nonprofit Sponsors, 8 1,87
Nurseries, § 8 1.77, 1.82
Nursing Homes, § 1.39

Officers' Libaility, 8 1.14

Page 8.
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Series IIT-IV

Operative Builder, § & 1,99, 2.01
Opticians, § 1.34

Option to Purchase, § 1.21

Option to Purchase Sales, & § 1.06 (¢), 1.16
Orthopedic Appliances, § 1.63
Outpatients, § 1.36

Out~of-State Delivery, & 1.59 A 1 (f)
Out-of-State Purchases, § § 1.51, 1.52
Painters, § 1.93

Paper Hangers, § 1.93

Parks, & 1.87

Partnership Liability, & 1.14

' Peddlers, § 1.67

Penalty, 8 1.08

----- . Criminal Penalties

----- . Evasion Penalties

Periodicals, § 1.81
Personal Services, 8 1.32

Pest Control, & 1.94

Page 9,
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Series IXI-IV

. Petition for Reassessment
————— , Absence of Petitioner, & 2.09
————— , Arguments, § 2,11
————— . Bond, & 2,06
————— , Briefs, & 2,11
————-, Certified Mail Notices, & 2,05
----- , Continuances, § 2.08
_____ , Filing Time, § 2.05
————— » Form of Petition, 8 2.06
————— , Hearing, & 2.10
_____ . Jeopardy Assessment, & 2.06
S ., Place of Hearing, & 2.07
. . Transcripts of Proceedings, § 2.12
————— . Verification by Petitioner, § 2.06 (f)
————— ., Waiver of Rights, § 2.10
Pharmacists, § 1.33
Place of Audit, 8 1.07
{ Plane Rides, & 1.86
Poultry, 8 1.84
Printers, 8 1.80
Private Schools, 8 1,42
Professional Services, 8 1.31

. - Public Assistance, § 2.03
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Series III-IV

Public Service Districts, & 1.57 (b)
Public Utilities, 8§ 1.61

Purchaser Liability (Use Tax) § 1.18
nitting Business, & 1.12

Race Tracks, & 1.87

{ Radio Sales and Service, 8 1.74

Rate of Tax, &8 1.15

Raw Materials, & 2.14

Real Property Exempt, & 1,21
Receivers, 8 1.13

Receiver Sales, B 1.68

L~

Record Retention and Examination, 8 1.07
Recreation Areas, & 1.87
Refunds, 8 2.04

Refusal to Pay Tax, 8 8 1.0¢, 1.54

Regulations
————— , Authority, 8 1.02
&M. ————— , Certification, 8 1.05
w———=, Effective Date, 8  1.03
S e , Filing Date, § 1.04
o , Scope, § 1.01

Religious Groups, 8 1.48 (b)

f. Rentals, 8 1.21

Page 11.
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Series III-IV

Rental Sales, 8 B 1.06 (<), 1.16
Repair or Installation Cherges, § 6 1.70, 1.69, 1.72
Rescinded Sales, B 1.25
Rest Homes, &8 1.39
Restaurants, & 1.90
Retailer Required to Collect, § 1.10
Returned Merchandise, B 1.25
Riding Stables, § 1.87
Roadside Stands, & 1.66
Rooming House, B 1.40
Rug Cleaners, 8 1.92
Salesman, 8 1.10
Sales by Governmental Units, 8 1.30
Sales 6n Approval, & 1.18
Sales to Professional Persons, § 1.31
Sales Transaction, &8 1.16
Sand and Gravel, 8 8 1.78, 1.82, 2.14
Schedule, § 1.85
Schedule Form (2.17J), 8 1.53
Schools, 8 1.47

————— » Exempt Purchases

————— . Exempt Sales

~~~~~ » Taxable Purchases

_____ , Taxable Sales

Page 12.
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Series IJI-IV

Scrip, s 2.02

Service Activities, § 1.29
Services Controlled by Public Service Commission,
Services Exempt, & 1.61
Sheriffs' Sales, 8 § 1.68, 1.83
Sight-Seeing Trips, & 1.86
Skating Rinks, & 1.87

Social Organizations, 8 1.88
Sod, Soil, Fill Dirt, & 1.78
Solicitor, & 1.10

Sorority Houses, g 1.43
Speculative Builder, % 1.99
State Banks, & 1.27

Storagé Lockers, & 1.60

Storm Windows and Doors, § 1.73
Street Peddlers, § 1.67

Student Drivers, % 1.86
Subsidiary Office, % 1.10
Successor in Business, % 1.12
Summer Camps, 5 1.44

Swimming Pools, & 1.87

Tax Rate, g 1.15

Tax Rate Formula, g€ 1.15

‘Tax Returns, 8 1.85

Television Sales and Service, &8 1.74

g

1.86
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Series III-IV

Temporary Agent, § 1.10
Theatres, § § 1.87, 1.88
Tickets, & 1.88

Time and Material Sales, 8 1.69
Towel Rental, § 1.91

Tourist Homes or Courts, B 1.41
Trading Stamps, B 2.02
Trailers, 8 1.46

Trailer Parks, & 1.45

Tree Trimming and Sales, B 1.77
Trustee Sales, & 1.68
Unauthorized Agents (Use Tax), § 8 i.Sl, 1.10
Uniform Service, §- 1.91
Unsigned Returns, 8 1.85

Use Tax Exemption, B 1.52
Utilities Exempt, 8 1.61

Vending Machines, B8 1.60

Vendors (Consuﬁeré Tax), B 1.09
Waiver of Right to Hearing, & 2.10
Warehouse, 8 1,10

Windows (Storm), & 1.73

Window Washers, & 1.92

. Weekly Sales, § 1.15

Wrestling Events, 8 1,87
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Consumers Sales Tax and Use Tax

CHAPTER 11. TAXATION.
Article 15. Consumers Sales Tax.

§ 999(1). [1] General consumers sales and serv-
ice tax imposed.
998(2). [2] Definitions.
999(3). [3] Amount of tax.
999(3a). [3a] Additional consumers sales tax.
999(4). [4] Purchaser to pay; vendor not to
represent he will absorb tax; ac-
counting by vendor; penalty.
999(4a). [4a] Failure to collect tax; liability
of vendor.
999(4b). [4b] Liability of purchaser; assess-
ment and collection.
999(5). |5] Total amount collected to be re-
mitted.
999(8). [6] Vendor must show sale or service
exempt; presumption.
999(7). [7] Tax on gross proceeds of sales of
manufactured, etc., product.
9899(8). |8] Furnishing of services included;
exceptions.
999(9). [9] Exemptions.
899(10). [10] Tax paid by a consumer.
999(11). [11] Repealed.
999(12). [12] Agreements by competing tax-
payers.
999(13). [13] Collection of tax when sale on
credit.
099(14). [14] When separate records of sales
required.
899(15). [15] Sales to affiliated companies or
persons.
999(16). [16] Tax return and payment; pen-
alty for nonpayment.
999(17). [17] Tax a debt; lien of unpaid tax;
recordation of lien.
999(18). [18] Enforcement of lien.
999(18a). [18a] Receivership; bankruptey; pri-
ority of tax.
899(18b). [18h] Persons selling or quitting
business; successor to with-
held purchase money.
899(19). [19] Other times of filing returns.
999(20). [20] Quarterly return.
999(21). {21] Annual return.
999(22). [22] Consolidated returns.
999(23). [23] Kceping and preservation of ree-
ords; inspection thereof.
999(24). [24] Assessment and collection of the
tax when insufficiently re-
turned.
999(24a). [24a] Jcopardy assessments.
999(24b). [24b] Notice of aussessment; petition
for reassessment; hearing.
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999(24c¢), [24c] Appeal
999(24d). {24d] Collection by action or suit;
injuuction.

999 (24e). [24e] Collection by distraint.

999(24f). [24[] Service of notice.

999(25). [25] Records of nonresidents doing
business in State.

999(26). [26] Records of tax commissioner;
prescrvation of returns.

999(27). [27] When information obtained is
confidential.

$99(27a). |27a] Transferred.

999(28). Rules and regulations of tax
commmissioner.

999(29). [20] Penaltics; jurisdiction.

999(30). ] Procceds of tax for free schools.

§ 998(1). [1] General Consumers Sales and
Service Tax Impoased.—The purpose of this ar-
ticle is to impose a g al consumers sales and
service tax. (1937, ¢. 108; 1939, c. 121.)

Effect of Amendment of 1939.—The amendment inserted
the words “‘and serviece.”

Editor’s Not D33 . Sess., ¢ 66, codified
23 former §§ 999(1)-9% superscded by Acta 1935,
c. 84, {ormerly codifie 37)-999(72). The latter act
was in turn superseded by Acts 1937, ¢ 108, codified herein
as 8§ 999(1)-999(30).

The general consumers’ sales tax is not a license. Krespge
Co. v. Bluefield, 117 W. Va. 17, 183 3. E. 0L

Construing Contract as a Taxabhle Sale or Service Not
Controlled by General Rule of Construction of Tax Stutuies,
—The rule of construction that au ambiguity in a statuie
imposing a tax is to be resolved in favor of the one upon
whotn the tax i{s sought to be imposed, dees not apply to
the construction of a written contract for the purpose of
determining  whether the transaction represented by the
cantrac i e ervice taxable under this
act, Charle i 0. v. Jam 121 'W. Va, 412, 4
5 E. GEdD

Cited in Hamill v. Koontz, 134 W. Va, 439, 59 . E.
Douglass v. Koontz, 1377 W. Va. 345, 71 5. E. (2d) 319

§ 999(2). [2] Definitions,.—For the purpose of
this article:

ons” shall mcan any individual, part-

association, corporation, municipal cor-

rdian, trustee, committee, execcutor

issioner” shall mean the state

(2) proceeds’ 1ll mean the amount
received in money, cr property or other
consideration from salcs and services within this
state, without deduction on account of the cost
of property sold, amounts paid for inferest or
discounts aor oil cxpense 'soever.  Losses
shall not he de ed,
made for goods rcturied ay be deducted;

“sales” or f * shall include
of the po
nal propert
sfer or delivery is made in the
business and
made to the transfe [ ent for consump-
tion or use or any other purpose;
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(5) “Vendor” shall mean any pcerson engaged
in this statc in furnishing services taxed by this
article or making sales of tangible personal prop-
erty

(6) “Ultimate consumer” or “consumer” shall
mean a person who uses or consumes services or
personal property;

(7) “Business” shall include all activitics en-
gaged In or caused to be engaged in with the
ohject of gain or economic benefit, direct or in-
direct, and all ac s of the state and its politi-
cal subdivisions which involve sales of tangible
personal property or the rendering of services
when those service activi compete with or
may compete with the activities of other persons;

(8) “Tax” shall include all taxes, interest and
penalties le hercunder;

(9) “Service” or “selected se vice” shall include
all non-professional activities enga d in for
other persons for a consideration, which involve
the rendering of a service as distinguished from
the sale of tangible persomal property, but shall
not include personal ser or the scrvices ren-
dered by an cmployee to his employer or any
service rendered for resale;

(10) “Purchaser” shall mean a person who
purchases tangible »ersonal property or a service
taxed by this article;

(11) “Personal service” shall include those:

(a) Compensated by the payment of wages in
the ordinary course employment;

(b) Rendered to the person of an individual
without, at the same time, sclling tangible per-
sonal property, such as nursing, barbering, shoe
shining, manicuring and similar services;

(12) cpayer” shall mean any person lable
for the tax imposed by this article. (1937, ¢. 108;

c. 87; 1951, c¢. 181; 1955, ¢

amendment so changed
th o 3 ot practical.
ct of Ameadment of 1943.—7The amendment inserted
the definition of “ultimate consurnet” and renumbeted  the
remaining  subdivisions.

Effcct of Amendment of 1851.—The amendment made a
¢change in the definition of swholesale dealer” which for-
merly appeared in this section.

Fffect of Amendment of 1955 —The amendment rewrote
this section.

Validity of tax for the usc of tangibic personal property
ustaine Charleston Transit Co. v. James, 121 W. Va.

S, F. (2d) 297.

3 299(3). (3] Amount of Tax. —For the pri
lege of selling tangible per nal property and of
dispensing lected services defined in
section 1t [§ 999(8)] of this article, the vendor
shall collect from the purchaser the tax as pro-
vided under t arti snd shall pay the amount
of tax to the tax commissioner in accordance
with the provisions of this article.

There shall be no tax on sales where the mon-
etary consideration is five cents or less. The
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amount of the tax shall be computed as follows:

(1) On each sale, where the monetary consid-
eration is from six cents to fifty cents, both in-
clusive, one cent.

(2) On each sale, where the monetary consid-
eration is from fifty-one cents to one dollar,
both inclusive, two cents.

(3) On cach fifty cents of monetary considera-
tion or fraction thereof in excess of one dollar,
one cent.

Separate sales, such as daily or weekly de-
liveries, shall not be aggregated for the purpose
of computation of the tax even though such
sales are aggrepgated in the billing or payment
therefor. (1937, ¢. 108: 1955, c. 169; 1957, ¢. 163.)

Effect of Amendment of 1955.—The amendment substituted
“eight” for “seven” in the section refcrence in the first
paragraph and made other changes of a minor nature.

Effect of Amendment of 1957.—The amendment, effective
July 1, 1957, added the last paragraph of this section.

Vehicle Purchased in Another State—For case decided
under former provisions of the statute, see Vaught v.
Bailey, 115 W. Va. 317, 175 S. X. 783.

Additiona] Consumers Sales Tax.—See § 999(3a),
| §999(3a). [3a] Additional Consumers Sales Tax.
~—Tor the purpose of providing additional revenue
‘for the state general revenue fund and for the
privilege of selling tangible personal property and
-dispensing certain selected services defined in sec-
tion eight [§ 999(8)] of this article, the vendor,
in addition to the tax imposed by scction three [§
999(3)] of this article, shall collect from the pur-
chaser the tax provided by this section, and shall
‘pay the amount of such tax to the tax commis-
sioner in accordance with the provisions of this
.article,

The amount of the tax shall be computed as
follows:

On each sale, the additional sum of onc cent
-($.01) on each one dollar ($1.00) of monetary con-
-sideration, or fraction thereof, in excess of one
Jdollar ($1.09).

Except as otherwisc provided in this section,
all provisions of this article relating to the levy,
imposition, payment, collection, remission and as-
sessment of the consumecrs sales tax imposed by
section three [§ 999(3)] of said article shall be
applicable to the levy, imposition, payment, collec-
tion, remission and assessment of such additional
tax.

Notwithstanding the provisions of section thirty
[§ 999(30)] of this article, all moneys received by
the tax commissioner from the additional tax im-
posed by this section shall be paid by him into
the state fund, general revenue, to he expended in
whatever manner provided by law.

It is the inteni of the legislature in imposing
this additional tax to provide funds to the gov-
ernor, the state road commissioner and the state
department of natural resources for the emer-
rency relief of unemployment throughout the

Virginia.
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The provisions of this section shall expire June
thirtieth, one thousand nine hundred
(1961, cc. ;

c. 41; 1963, ¢,

Editer’s Note. — Thig section was inserted by c. 9, Acts
1951, passed Jan. 13, 1 1, and made effcctive Jan, 15 1961,
and was subject to expiration June 30, 1961. Chapter 152,

{ive July 1, however, nded  the
clion until Aug. 1961, Acts 1961, 1ist
d June 16, 191, and made effective
» was passed so as to t :ffect upon the e
piration of ¢ 132, Acts 1961 and exte the
consumers sales tax until June 30, 19
Effect of Amendment of 1sg2.—
1, 15 e the former sixth
ixth and seventh pa

< celion was dne 1o

Effect of Amendment of 1963, -The atnendment,

July 1, 1963, d the expiration datc of this section
om June 3, 19 June

§ 995(4). [4] Purchaser to Pay; Vendor Not
to Represent He Will Absorb Tax; Accounting
by Vendor; Penalty.—The purchaser shall pay to
the vendor the amount of tax levied by this ar-
ticle which shall be added to and constitute a
bart of the sales price, and shal] be collectable as
such by the vendor who shall account to the
state for all tax paid by the purchaser. The
vendor shall kecp the amount of tax paid sep-
arate from the proceeds of sale exclusive of the
tax unless authorized in writing by the tax com-
missioner to keep such amount of tax in a dif-
ferent manner. Where such  authorization is
given, the state’s claim shall be enforceable
against and shall tzke precedence over, all other
claims against the moneys commingled.

A vendor shall not represent to the public, in
any manner, directly or indircctly, that he will
absorb all or any part of the tax, or that the
lax is not to bhe considered an element in the
price to the purchaser. Anvy person who  vie-
lates the provisions of this paragraph shall be
guilty of a misdemcanor and upon conviction
shall be punishable by a fine of not less than
filty nor more than one thousand dollars, or im-

sonment in the county jail for not exceeding
one year, or both, in the discrection of the court.
(1937, c. 108; 1955, c. 169.)

Effect of Amendment of 1955.—T'he amendment rewrote
the first paragraph and added the sceond paragraph.

§ 999(4a). {4a] Failure to Colleet Tax; Lia-
bility of Vendor.—If any vendor fails to collect
the tax imposed by section three [§ 999(3)] of
this article, 1e shall be persomally liable for such
amount as he failed to collect. (1955, c. 169

§ 299(ab). |4b] Liability of Purchaser; Assess-
ment and Collection.— If any purchascer refuses to
pay to the vendor the tax imposed
three [§ 999(3)] of this article, or in the
sale exempt from the application of the t'“ ]‘_‘
purchaser refuses 1o sign and present ‘-LZ lth:; \;:)t
dor a proper certificate indicating the sale is
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subject to this tax, or signs or presents to the
certificate, or alter signing and pre-
roper certiflicate uses the items pur-
sale would be
personally lable
: ble to the transac-
tion © Y LCtions.
In such es the tax
authority to make an ssment against
purcliz based upon : i mation within
sion or that may comc into his pe
is assessment, the notice, hearing and
shall be made and conducted in accord-
with sections twenty-four, twenty-four-b
and twenty-four-c [§§ 999(24), 999(24h), 999-
(24c)] of this article.
This section shall not be construed as reliey-
ing the vendor from lability for the tax. (1955,
c. 169.)

§ 999(5). [5] Total Amount Collected to Be
Remitted.—No profit shall accrue to any person

a result of the collection of the tax levied by
this article notwithstanding the total ameount of
such taxes collected may be in excess of the
amount for which such person would be liable
by the application of the levy of two per cent to
the gross proceeds of his sales and the total of
all tax lected by any such person shall be re-
turned and rcmitted to the tax commissioner as

hereinafter provided. (1937, ¢ 108)

§ 953(8). [6] Vendor Must Show £ale or
Service Exempt: Presumption—The burden of
provi that a salc or service w mpt from
the shall be upon the vend unless he takes
from the purchaser an cxemption certificate
igned by and bear the address of the pur-

r and setting forth the on for the ex-
cmption, To prevent evasion, it shall be pre-
sunied that all sales and services are subject to

tax until the contrary clearly established.

27, ¢ 108; 1955, c. 169.)

Teet of Amendment of 1955, --The zmendment rewrote
this section.

8 899(7). [7] Tax on Gross Proceeds of Sales
of Manufactured, etc,, Product.—A person exer-
cising the privil of producing for sale, profit
or mmercial use, any natural resources, product
or manufactured product, and red in  the
i : such product not otherwise
exempted hercin shall make returns of the gross
ceds of such and pay the tax imposed

by this article. ( , ¢ 10 955, ¢. 169.)
Effect of Amcndm 55.—The amcndment deleted
the words any,’ formerly followed the
rd -1lin alete e word  “retail,” which formerly
g nd substituted the word “en.

ng."”

928¢2). (5] [ur: of Services Included;
ptions.—The prov 15 of this article shall
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erty, but alm o the fum. ng of zll services, ex-
personal services,
furnist by cory
the public serv com-
\_1937, c. 10&»; )
Ay macnt  cf 1255.--The amendment deleted
“‘and the state nmission” formerly ap-
at the end of the .
A coatract b d any and a tire company
to fm‘m.m tir tlu use (md 5 i of which is to be
for by the transit company enti a mileage
s, while under a b L] ontract, pro-
n is made for the tire company centinually to perform
duty eping the tlrcs in gonﬂ repair, the transit
utility operat 7 nia  ex-
i ring the life
s a t under this section.
Charleston Transit Co. v. James, 121 W, Va, 412, 4 3. E.
(2d) 297,
§ 999(9). {9] Exemptions,—The {ollowing sales
and servi shall be cxemp
(1) Sales of gasoline, taxable ( e four-
teen (§ 976 ct seq.), chapter cleven of the Code,
one thousand nine bhundred thirty-one;

(2) Sales of steam and water deliv
consumers through mains or pipes, and sales of

any ol the pubhc RC]‘I()O]" of thi
ales of or services to the state,
itutions or au] s, and to the United
luding agencies n[ federal, state or lo-
cal governmen distribution in public welfare
or relief work;
f vehic
motor vehicles
, article
s of pronerty or services to churches
12 fide charitable organizations who make
whatever for the services they ren-
to persons c cd in this slate in the
of contrac ing, manulacturing, transpor-
tation, transmission, communication, or in the
production of natural resources: Provided, how-
ever, that the excmption herein granted shall
apply only to services, mac y, supplies and
materials directly used or consumed in the busi-
nesses or organizations named above;

(7) An isolated transaction in which any tan-
gible personal property is sold, transferred, of-
fered for sale, o -1 d by the owner there-
of or by P for the owner’s a
count, e, transfer, offer for sale or liv-
ery not being s in the ordinary course of re-
peated and suc e r ons of like char-
acter by 5 or on his account by such
representative;

Sales of tar personal property and
dered for use or consumption con-
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nection with the conduct of the business of sell-
ing tangible personal property to consumers OT
dispensing a service subjcct to tax under this ar-
ticle and sales of tangible personal property and

es rendered for use or consumption in con-

ion with the commercial production of an
oricultural product the ultimate sale of which
will be subject to the tax imposed by this arti-
cle: Provided, however, that sales of tangible
personal property and services to be used or con-
sumed in the construction of or permanecnt im-
provement of real property shall not be exempt;

(9) Sales of tangible personal property for the
purpose of resale in the form of tangible per-
sonal property;

(10) Sales of property or scrvices to nation-
ally chartered fraternal or social organizations
for the sole purpose of free distribution in pub-
lic welfare or relicf work;

(11) Sales and services, fire fighting, or station
house equipment, including construction and au-
tomotive, made to any voluntcer fire department
organized and incorporated under the laws of the
State of West Virginia;

2) Sales of ncwspapers
consumers by route carric
c. 119; 1943, ¢. 90;
c. 164; 1963, c. )

Effect of Amendments,—The 1951 amendment deleted pro-
visions added by the 1941 and 1943 amendments relating to
retail sales of food for human consumption.

The 1955 amendment rewrote the introductory para-
graph and subseetions (3), () and (5), and added subsee-
tions (&) through (10).

The 1957 amendment added subsection (I1).

The amendment, ective March 4, 1953, rewrote
subdivi (5) and added subdivision (12).

§ 999(10). [10] Tax Paid by a Consumer.—It is
the intent of this article that the tax levied here-
under shall be passed on to and be paid by the
ultimate consumer. The amount of the tax shall
be added to the sales price, and shall constitute a
part of that price and be collectible as such.
(1937, c. 108; 1943, ¢, 87.)

The 1943 amendment inserted the word “‘ultimate” in line
four.

§ 993(11). [11]: Repealed by Acts 1955, c. 169.

§ 999(12). [12] Agreements by  Competing
Taxpayers.—To provide uniform methods of add-
ing the average equivalent of the tax to the sell-
ing price in each sale or transaction subjcct to
the tax, appropriate rules and regulations. except
as otherwise herein provided, may be agreed upon
or adopted by competing taxpayers or associa-
tions of taxp s, except that all collections
shall be made on the basis of the total transaction
at the time of sale, without regard to the value of
the separate items making up the total amount
of the sale. Such rules and regulations, if they
do not involve price fixing, shall not be deemed
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illegal as in restraint of trade or commerce. The
tax commissioner shall cooperate in formulating
such rules and regulations, and, in the event ap-
propriate rules and regulations are not submitted
to him within thirty days after this article takes
effect, or within a reasonable extended period
fixed by the tax commissioner, he shall himseif
formulate and promulgate appropriate rules and

ulations to effectuate the purpose of this sec-
tion. (1037, ¢, 108))

§ 999(12). [13] Collection of Tax When Sale
on Credit—A vendor doing business wholly or
partially on a credit basis shall require the pur-

- to pay the full amount of tax due upon a

sale at the time such sale is made or within
thirty days thercafter. 16 . 108; 1955, c.
169.)

The amendment substituted “vendor” for “‘taxpayer”
and “n ally” for “partly.”

§ 999(14). [14] When Separate Records of
Sales Required.—Any vendor engaged in a busi-
s subject to this tax, who is at the same time
ed in some other kind of business, ocecu-
pation or prof s, not taxable under this ar-
ticle, shall keep records to show separately the
transactions used in det:rmining the tax base
herein taxed. In the event such person fails to
keep such separate records there shall be levied
upon him a tax hased upon the entire gross pro-
ceeds of both or all of his businesses. (1937, ¢
108; 1955, c. 169.)
Effect of Amcndment of 1955.—The amendment rewrote
this section.

§ 999(15). |15] Sales to Affiliated Companies
or Persons. — In determining gross proceeds of
sales from one to another of affiliated companies
or persons, or under other circumstances where
the relation between the buyer and seller is such
that the gross procceds from a sale are not indic-
ative of the true value of the subject matter of the
sale, the tax commissioner shall prescribe uni-
form and cquitable rules for determining the
amount upon which the tax shall be levied, cor-
responding as nearly as possible to gross proceeds
from the sale of similar products of like quality
or character, where no common interest exists
between the parties. (1937, e. 108.)

§ 999(16). [16] Tax Return and Payment;
Penalty for Nonpayment.—The taxes levied by
this article shall be due and payable in monthly
installments, on or before the fifteenth day of
the month next succeeding the month in which
the tax accrued. The taxpayer shall, on or be-
fore the ffteenth day of each month, make out
and mail to the tax commissioner a return for
the preceding month, in the form prescribed by
the tax commissioncr, showing: (a) the total
gross proceeds of his business for that month;
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(b) the gross proceeds of his business upon
which the tax is based; (c) the amount of the
tax for which he is liable; and (d) any further
information necessary in the computation and
collection of the tax which the tax commissioner
may require. A remittance for the amount of the
tax shall accompany the return. A monthly re-
turn shall be signed by the taxpayer or his duly
authorized agent.

Any taxpayer who fails to pay the tax imposed
by this article within the time provided by law
shall be considered delinquent and shall be re-
guired to pay a penalty of six per cent of the
tax for the first month, or fraction thercof, dur-
ing which he is delinquent and one per cent of
the tax for each succeeding month, or fraction
thereof, during which he is delinquent: Provided,
however, that if the failure to pay is due to rea-
sonable cause, the tax commissioner may waive
or remit this penalty in whole or in part. For
purposes of the imposition of this penalty, a
payment postmarked after the fifteenth day of
the month shall be considered delinquent,

If the failure is due to fraud or intent to evade
this article or the rules and regulations promul-
gated thereunder, there shall be added an addi-
tional penalty of twenty-five per cent of the
amount of the tax, exclusive of penalties.

The penaltics so added shall be collected at the
same time and in the same manner and as a part
of the tax. (1937, c. 108; 1955, c. 169.)

Effect of Amendment of 1955.—The amendment substi-
tuted *“based” for “computed” at the end of subdivision
(b) in the first paragraph and added the second, third and
fourth paragraphs.

§ 999(17). [17] Tax a Debt; Lien of Unpaid
Tax; Recordation of Lien. — A tax due and un-
paid under this article shall be a debt due the
state. It shall be a personal obligation of the
taxpayer and shall be a lien upon all the prop-
erty of the taxpayer: Provided, that such lien
shall be subject to the restrictions and condi-
tions embodied in article ten-c [§§ 3916(16),
3916(17)1, chapter thirty-eight of the Code,
one thousand nine hundred thirty-one, and any
amendment made or which may hereafter be
made thercto.

If the taxpayer is an association or corpora-
tion, the officers thereof shall be personally 1i-
able, jointly and severally, for any default on the
part of the association or corporation, and pay-
ment of the tax may be enforced against them
as against the association or corporation which
they represent. (1937, ¢. 108; 1943, c. 87; 1935,
c, 169.)

The 1943 amendment added the proviso to the first para-
graph, and omitted a provision relating to priority. The
1955 amendment tewrote the section.

§ 999(18). [18] Enforcement of Lien.—A lien
for taxes under this article shall attach when the
obligation to pay the tax to the tax commissjoner
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accrues, The lien shall be enforceable by the tax
commissioner by suit in equity. (1937, ¢ 108;
1955, c. 169,

Effcct of Amendment of 1955.—The amendment substi-
tuted the words “by suit 1 equity” for the words “as any
ot lien against the property of a debtor”™ at the end of
the section.

§ 9992(18a). [18a] Receivership; Bankruptcy;
Priority of —In the distribution, voluntary
or compulsory, in receivership, bankruptcy or
otherwise, of the property or estate of any per-
son, all taxes due and unpaid under this article
shall be paid from the first money available for
distribution in priority to all claims and liens ex-
cept taxes and debts due the United States which
under federal law arc given priority over the
debts and liens created by this article. Any per-
son charged with the administration or distribu-
tion of any such properly or estate who shall vi-
olate the provisions of this section shall be per-
sonally liable for any taxes accrued and unpaid
under this article which are chargeable against
the person whose property or estate is in admin-
istration or distribution. (1939, c. 121; 1955, c.
169.)

Effect of Amendment of 1955.—The amendment added the
words ‘“‘which under federal law are given priority over
the debts and liens created by this article” at the end of
the first se .

Effect of Rules of Civil Procedure on Section.—Se¢e Rule
66, appearing in Appendix, and discussion thereof in LUGAR
& SILVERSTEIN, WEST VIRGINIA RUTKES.

§ 999(18b). [18b] Persons Selling or Quitting
Business; Successor to Withhold Purchase Money.
— If any person liable for the tax imposed by
this article shall sell his business or stock of
merchandise or quit his business, the taxes and
penalties imposed by this article shall become
due and payable immediately and such persons
shall make a final return within fifteen days after
the date of selling or quitting business. The
taxes and pcnalties shall be a lien upon the prop-
erty of such person. His successor, if any, shall
withhold sufficient of the purchase money to
cover the amount of such taxes and penalties due
and unpaid until such time as the former owner
shall produce a receipt from the tax commis-
sioner showing that the taxes and penalties have
been paid or a certificate indicating no taxes are
due. Tf the purchaser of the business or stock of
goods fails to withhold purchase money, as above
provided, he shall be personally liable for the
payment of the taxes and penaltics accrued and
unpaid on account of the operation of the busi-
ness by the former owner. (1953, c. 169.)

§ 999(19). 119) Other Times of Filing Re-
turns.——The tax commissioner may, upon written
request, authorize a taxpayer whose books and
records are not kept on a monthly basis to file re-
turns at timies other than those specified in see-
tion sixteen [§ 099(16)], but in no event shall a
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bayer make less than one rcturn a calendar
month, except as provided by section twenty [§
909(20)] or as may be authorized in writing
the tax commissioner. (1937, ¢ |
169.)
Effect of Amendment of 1955.—Prior to the amendment the

cction reference was to ‘“‘the prec
on reference was tn ‘‘section si

§ 999(20). [20] Quarterly Return.—~When the
total tax for which a person is liable does not ex-
ceed ten doliars for any month, he may maks
quarterly return on or before the fiftcenth day of
the first month in the next stucceeding quarter
lieu of monthly returns. (1937, ¢. 108.)

§ 999(21). {21] Annual Return.—<( ar bhefore
thirty days after the end of the tax year, each
person liable for the payment of a rax hereunder
shall make an annual return in such form as may
be required by the tax commissioner, showing
total gross proceeds of his business for the pre-
ceding tax year, gross proceeds upon which the
tax for that year was comptited, and any other
information necessary in the computation or col-
lection of the tax that the tax commissioner tnay
require. After deducting the amount of prior pay.
ments during the tax year, the taxpayer shzll
transmit the return with a remittance for any re-
maining tax, payable by him during the preceding
tax year, to the tax commissioner. The taxpayer
or his duly authorized agent, shall verify the re-
tarn under oath. he tax commissioner for good
cause shown, may, on written application of a
taxpayer, extend the time for making any return
required by the provisions of this article. (1937,
c. 108.)

§ 929(22). [22] Consolidated Returns.—A per-
son operating two or more places of business of
like character from which are made or dispensed
sales or services which are taxable hercunder
shall file consolidated returns covering all such
sales or services to which a schedule must be
attached showing total sales and charges made
for rendering such services and total tax collec-
tions for ea-h place of business. (1937, c. 108;
1955, c. 169.)

ect of Amendment of 1955.—The amcndment rewrote
this section.

§ 999(23). |23] Keeping and Preservation of
Records; Inspection Thereof. — Fach taxpayer
shall keep complete and accuratc records of tax-
able sales and of charges, together with a rec-
ord of the tax collected thereon, and shall keep
all invoices, bills of lading and such other perti-
nent documents in such form as the tax com-
missioner may by regulation require. Such rec-
ords and other documents shall be open at any
time, during business hours, to the inspection of
the tax commissioner and his agents and shall be
preserved for a period of five years, unless the
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tax commissioner shall consent in writing to
{heir destruction within that period or by order
require that they be kept fonger. (1937, c. 108;
1955, ¢. 169.)

Effect of Amendment of 1955.—'I'he amendment rewrote
this section.

§ 999(24). |24] Assessment and Collection of
the Tax When Insufficiently Returned.——[f the
tax comymissioner believes that the tax imposed
by this article is insufficiently returned by a tax-
payer, either because the taxpayer has failed to
properly remit the tax or has failed to rmake a
return, or has made a return which is incom-
plete, deficient or otherwise erroneous, he may
proceed to investigate and determine or estimate
{he tax liability of the taxpayer and make an as-
sessment thercon.

Provided, however, that 1if the tax commis-
sioner believes that the tax yield as compared to
the taxpayer's gross proceeds is deficient, he
chall make test checks of the tax yield
parcd to gross proceeds.  Such test che
be conducted in the following manner: The tax
commissioner shall notify the taxpayer by muail
that he intends to make test checks upon not less
than five business days over a period of at least
one month. ‘The taxpayer may designate in writ-
ing two of the days to be checked or two-fifths
of the days to be checked and the tax 1mis-
sioner shall designate the remainder.  During
the days designated for test checks the taxpayer
shall keep a record of individual sales and the
amount of tax collected on such sales. The to-
tals of the sales and the tax for each day clhiecked
shall, at the close of the business day, be certified

esentatives of the taxpayer and the tax
commuissioner. When the che are completed,
{-c sales for all days checked shall be totaled and
the tax collected thercon shall be totaled and
from such totals the percentage of tax yield de-
termined. If the percentage of tax previously
returncd by the taxpayer for any taxable period
is in excess of one-tenth of one per cent less
than the pireentage resulling from the checks,
the tax impos by this article shall be decmed
to have been insufficiently returned for said pe-
riod and the tax commissioner shall make an
asscssment based upon the percentage resulting
from the checks and applied to tax yer's gross
proceeds for eac period thus shown to be defi-
cient, with credit for the tax previously paid.
(1937, c. 108; 1955, c. 169..

Effect of Amendment ol 1 The amendment rewrote
this section.

§ 099(24a). [24a] Jeopardy Assessments. —
I the tax commissioner believes that the collee-
tion of the tax impoused by this article will be
jeopardized Dby delay, he shall thereupon malke
an ment of the tax, noting that fact upon

sment. The amount ssed shall be
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immediately due and payable. Unless the tax-
payer against whom a jeopardy assessment is
made petitions for reassessment within twenty
days after secrvice of notice of the jeopardy as-
sessment, such an assessment becomes final

A petition for reassessment by a person against
whom a jeopardy assessment has been made
must be accompanied by such security as the tax
commissioner may deem necessary to insure com-
pliance with this article. (1955, ¢. 169.)

4§ 999(24b). [24b] Notice of Assessment; Pe-
tition for Reassessment; Hearing.—The tax com-
missioner shall give to the taxpayer written no-
tice of any assessment made pursuant to this ar-
ticle. Unless the taxpayer to whom a notice of
assessment is directed shall, within thirty days
after service thereof (except in the case of jeop-
ardy assessments), either personally or by certi-
fied mail, file with the tax comumissioner a pe-
tition in writing, verified under oath by said
taxpayer or his duly authorized agent, having
knowledge of the facts, sctting forth with defi-
niteness and particularity the items of the as-
sessment objected to, together with the reason
for such objections, said assessments shall be-
«come and be deemed conclusive and the amount
thercof shall be payable at the end of the thirty-
day period. In every case where a petition for
reassessment as above described is filed, the tax
commissioner shall assign a time and place for
the hearing of same and shall notify the peti-
tioner of such hcaring by written notice at least
twenty days in advance thereof and such hear-
ing shall be held within sixty days from the fil-
ing of the petition for rcassessment unless con-
tmucd by agrecment or by the tax commissioner
for good cause. The hearing shall be informal

cand may be conducted by an examiner designated

by the tax commissioner. At such hearing evi-
wence may be offered to support the assessment
‘or to prove that it is imcorrect. After such hear-
ing the tax commissioner shall, within a rcason-
able time, give notice in writing of the decision.
Unless an appeal is taken within thirty days. from
service of this notice, the tax commissioner’s de-
cision shall be final. (1955, 169; 1962, ¢, 28.)

an«_ct of Amendment af 1962 The amendment, effeclive
inserted “certified mail” in lieu of “‘registered
nd scntence,

§ 299(24c). [24c] Appeal—An appcal may be
taken by the taxpayer to the circuit court of the
county in which the activity taxed was engaged
in, or in which the taxpayer resides, or in the
circuit court of Kanawha county, within thirty
days after he shall have received notice from the
tax commissioner of his determination as pro-
vided in scction twenty-four-b {§ 999(24h)].

The appeal shall be taken by written notice to
the tax commissioner and served as an original
notice. When said notice is so served it shall,
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with the return thereon, be filed in the office of
the clerk of the circuit court and docketed as
other cases with the taxpayer as plaintiff and the
tax commissioner as defendant. The plaintiff
shall file with such clerk a bond for the use of
the defendant, with sureties approved by such
clerk, in penalty double the amount of tax ap-
pealed from, and in no case shall the bond be
less than fifty dollars, conditioned that the plain-
tiff shall perform the orders of the court.

The court shall hear the appeal in equity and
determine anew all questions submitted to it on
appeal from the determnation of the tax commis-
sioner, 1In such appeal a certified copy of the tax
commissioner's assessment shall be admissible and
shall constitute prima facie evidence of the tax
due under the provisions of this article. The
court shall render its decree thereon and a certi-
fied copy of said decree shall be filed by the
clerk of said court with the tax commissioner
who shall then correct the assessment in accord-
ance with said decrce. An appeal may be taken
by the taxpayer or the tax commissioner to the
supreme court of appeals of the state in the
same manner that appeals are taken in equity.
(1955, c. 169.)

Effect of Rules of Civil Procedure on Section.—See Ryles
1, 2, 81(a)(1), appearing in Appendix, and discussion thereof
in LUGAR & SILVERSTEIN, WEST VIRGINIA RULES.

§ 999(24d). [24d] Collection by Action or Suit;
Injunction.—The tax commissioncr may collect
any tax, interest and penalty due and unpaid um-
der the provisions of this article by action in debt,
assumpsit, motion for judgment or other appro-
priate proceeding in the county in which (a)
the activity taxed was engaged in or (b) the
taxpayer resides; or by a suit to enforce the lien
therefor in any county in which property of
the taxpayer may be found; or, if the tax due
and unpaid under this article is three hundred
dollars or less, by suit in the court of any justice
having jurisdiction of the taxpayer or of his
property. If the failure of any taxpayer to
comply with the provisions of this article shall
have continued sixty days, the tax commissioner
may procced to obtain an injunction restraining
the taxpayer from doing business in this state
until he fully complies with the provisions of this
wrticle.  In any proceeding under this section up-
on judgment or decree for the plaintiff he shall
be awarded his costs. (1955, c. 169.)

Effect of Rules of Civil Procedure on Section.—Sce Rules
1, 2, 3, appearing in Appendix, and discussion thercof in
LUUGAR & SILVERSTLIN, WEST VIRGINTA RULES.

§ 999(24e). [24¢] Collection by Distraint.—The
tax commissioner may distrain upon any goods,
chattels or intangibles represented by ncgetiable
cvidence of indebtedness of any taxpayer delin-
quent under this article for the tax, interest and
venalty accrued and unpaid hercunder. The tax
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commissioner may require the

sheriff of any county of the state mn Iva ng s
distress in the county of which such sheriff is an
officer. A sheriff so collecting taxes due her

der shall be ecntitled to compensation in
amount of all penalties collected over and above
the principal amount of the tax due, but in no
case shall such compensation exceed twenty-five
dollars. All moneys so collected shall be re-
turned to the tax commissioner within ten days
after collections. (1955, ¢ 169.)

§ 999(24f). [24f] Service of Notice, — Any
wntten notice required by this article shall, un-
less otherwise specifically provided, be served
upon the tax ally or by certifizd
mail. (1955, )

amendment,
1 mail” in lien of “res

§999(25). '25] Records of Nonresidents Do-
ing Business in State.—A nonresident person or
foreign corporation engaged in a business within
this State in the conduct of which the tax levied
by this article becomes due, shall keep within this
State adequate rvecords concerning the operation
of the business, and all taxes collected in the
rourse of the business. The amount of the tax
collected shall not be transmitted outside of this
State without the written consent of, and in ac-
cordance with the conditions prescribed by the
ax commissioner. (1937, ¢. 108.)

'§ 999(26). [26] Records of Tax Commissioner:
Preservation of Returns.—’l‘he tax commissioner
shall keep full and accurate records of all moneys
received by him. He shall preserve all returns
filed with him hereunder for five years. (1937, c.
108.)

§ 599(27). |27] When Information Obtained Is
Confidential, — Unless, in compliance with the
judicial order, or as may be required by ths
proper administration hereol, the tax commis-
sioner, his agents and employees and former tax
commissioners, agents and employees shall not
divulge facts or information obtained in the ad-
ministration hereof. (1937, c. 108.)

§ 999(27a). [27a]: Transferred to § 975(5b).

§ 999(28). [%] Rules and Regulations of Tax
Commissioner.—The tax commissioner shall have
the authority to promulgate and enforce reason-
able rules and regulations necessary to the ad-
ministration and enforcement of this article.
(1987, ¢, 108.)

§ 999(29), [29] Penalties; Jurisdiction. — Ex-
cept as hercin otherwise provided, a person who
wilfully violates any of the provisions of this
artic or any lawful rule or regulation promul-
gated under it, shall be guilty of a misdemeanor,
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and, upon conviction, shall be fined not less than
fifty dollars, nor more than three hundred dollars
for the first offense; and for any second or sub.
sequent offense, shall be guilty of a felony, and,
upon conviction, shall be fined not less than five
hundred dollars, nor more than five thouysand
dollars, and confined in the p nitentiary not to ex-
ceed two years, either such fine or imprisonmert,
or both, in the discretion of the couri. Justices
of the peace shall have comcurrent jurisdiction
with the circuit court, and any other courts hav-
ing ecriminal jurisdiction in their county. for the
trial of all misdemeanors arising under this article,
(1937, c. 108; 1939, ¢. 121.)

Effect of Amendment of 1930.—The seventh haoe formerly
read in part “mnor more than five thousand dollars,” ‘Ths
amendment changed it to its present reading and added the
remainder of the section.

§ 999(30). (30] Procezds of Tax for Free
Schools, The proceeds of the tax imposed by
this article shall be devoted to the support of the
free schools, and be expended in such manner as
may be provided by law. (1937, c. 108.)

Provisions Directol The provisions of this section are
a mere legislative d tion concerning the use to be m
of the pro 5 of the tax and do not restrict ur ir
the power of any subsequent ! ature to repeal or modify
such  prov 1s. Board of Education of Wyoming County
v. Doard of Public Works (W. Va.), 109 8. F, (2d) 552
Revenue Part of the General Revenue Fund.—The revenue
derived from the comsum sales and the use tax, §
), 1s not a part of = ge 2l school fund but is a
part of the pemcral r ¢ 5 is subject to
rovisions of § z o board of public
to  limit ityres ations to  the
revenues  available I The pro-
visions of this i E § 0 not reguire that
such proceeds be i . e ol fund. Board
of Education of Wyoming C y v. Board Puhlic Worls
(W. Va.), 109 S. E. (2d) 55
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999(30t). [20] Criminal penalty.

999(30u). [21] Books; examination.

999(30v). [22] Revoking permits.

999(30w). (23] Tax imposed is in addition to
all other taxes and charges.

999(30x). [24] Refund.

999(30y). [25] Administration of article.

999(302). [26] Proceeds of tax for free schools.

999(30aa). [27] Partial unconstitutionality.

§ 999(30a). [1] Definitions. — The following
words, terms, and phrases, when used in this ar-
ticle, have the meanings ascribed to them in this
section, except where the context clearly indi-
cates a different meaning:

1. “Person” includes any individual, firm, co-
partnership, joint adventure, association, corpo-
ration, estate, trust, business trust, receiver, or
any other group or combination acting as a unit
and the plural as well as the singular number.

2 “Use” means and includes the exercise by
any person of any right or power over tangible
personal property incident to the ownership of
that property, except that it shall not include
processing, or the sale of that property in the
regular course of business. Property used in
“processing” within the meaning of this subsec-
tion shall mean and include (a) any tangible per-
sonal property including containers which it is
intended shall, by means of fabrication, com-
pounding, manufacturing, or germination, become
an integral part of other tangible personal prop-
erty, intended to be sold ultimately at retail,
(b) fuel which is consumed in creating power,
heat or steam for processing or for generating
electric current, (c¢) industrial materials and
equipment, which are not readily obtainable in
West Virginia, and which are directly used in
the actual fabricating, compounding, manufac-
turing or servicing of tangible personal prop-
erty intended to be sold ultimately at retail

3. “Purchase” means any transfer, exchange
or barter, conditional or otherwise, in any man-
ner or by any means whatsoever, for a consider-
ation.

4, “Purchase price” means the total amount
for which tangible personal property is sold,
valued in money, whether paid in money or other-
wise: provided that cash discounts allowed and
taken on sales shall not be included.

5. “Tangible personal property” means tangi-
ble goods, wares, and merchandise when fur-
nished or delivered within this state to consum-
ers or users within this state.

6. “Retailer” means and includes every person
engaged in the business of sclling tangible per-
sonal property for use within the meaning of
this article: Provided, however, that when in
the opinion of the tax commissioner it is neces-
sary for the efficient administration of this arti-
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cle to regard any salesmen, representatives,
truckers, peddlers or canvassers as the agents
of the dealers, distributors, supervisors, em-
ployers or persons under whom they operate or
from whom they obtain the tangible personal
property sold by them, irrespective of whether
they are making sales on their own behalf or on
behalf of such dealers, distributors, supervisors,
employers, or persons, the tax commissioner may
so regard them and may regard the dealers, dis-
tributors, supervisors, employers, or persons as
retailers for purposes of this article.

7. “Retailer maintaining a place of business in
this state” or any like term shall mean and in-
clude any retailer having or maintaining within
this state, directly or by a subsidiary, an office,
distribution houses, sales house, warehouse, or
other place of business, or any agent operating
within this state under the authority of the re-
tailer or its subsidiary, irrespective of whether
such place of business or agent is located here
permanently or temporarily, or whether such re-
tailer or subsidiary is admitted to do business
within this state pursuant to section seventy-nine,
article one, chapter thirty-one (§ 3001) of the
Code of West Virginia, one thousand nine hun-
dred thirty-one.

8. The word “commissioner” means the state
tax commissioner.

9. The word “taxpayer” includes any person
within the meaning of subsection one hereof, who
is subject to a tax imposed by this article,
whether acting for himself or as a fiduciary.
{1951, c. 183.)

§ 999(30b). [2] Imposition of Tax—An ex-
cise tax is hereby imposed on the use in this state
of 1tangible personal property furnished or de-
livered within this state to comsumers or users
within this state on or after the effective date of
this article, at the rate of two per cent of the
purchase price of such property. Said tax is
herchy imposed upon every person using such
property within this state until such tax has been
paid directly to a retailer, or to the state tax
commissioner as hereinafter provided.

Purchases of tangible personal property made
from the government of the United States or any
of its agencies by ultimate consumers shall be sub-
ject 1o the tax imposed by this section. Industrial
materials and equipment owned by the federal
government within the state of West Virginia of
a character not ordinarily readily obtainable
within the state, shall not be subject to use tax
when sold, if such industrial materials and equip-
ment would not be subject to use tax if such were
sold outside of the statc for wse in West Vir-
ginia.

This article chall not apply to purchases made
by counties or municipal corporations. (1951, <.
183.)
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983/30b1). [2a ] Additional use tax.—For
itional
renue, there 1s here

ction two-a to the con-
in the same
ner .mcl ex ay In scction two
G b)l of thm article provided; sald addi-
tional excis tax is imposed at the rate of
one per cent of the purchase price of such prop-
erty, with the first one doflar of such purdmse
price being cxempt for the purpose of computing
additional excise tax imposed by this section

pt as otherwise provided in this section, alt

ons of this article relating to the levy, im-

cxcemptions, payment, collection, remis-

sion and assessment of the e > tax imposed by

section two [§ 9¢9(30b)] of this article shall be

applicable to the levy, imposition, excmptions,

payment, collection, ren on and ussessment of

stch additional tax as imposed by this section
two-a.

Notwithstanding the provis ] scction
twenty-six [§ 999(30z)] of this article, all moneys
received from the additional tax imposed by this
sect hall be paid into the state fund, general
revenue, to be expended in whatever manner pro-

ed by law.

The provisions of th tion shall expire June
thirtieth, thousand nine hundred ¢

(1961, c. 1 1061, 1st Bx. S
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§ 999(80c). [3] Exemptions.—The use in this
state of the following tangible personal prop-
erty is hereby specifically exempted from the tax
imposed by this article:

1. All articles of tangible persmﬂl property
brought into the state of West ia by a non-
resident individual thereof for his or her use or
enjoyment while within the state.

2. Tangible personal property, the gross re-
ceipts from the sale of which are exempted from
the retail sales tax by the terms of section ning,
article fifteen, chapter eleven [§ 999(9)] of the
Code of West Virginia, one theusand nine hun-
dred thirty-one.

3. Tangible personal property, the gross re-
ceipts from the sale of which are derived from
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the sale of machine supplies and materials to

contractors, or to pe s etigaged in the business

of manufacturing, transporiation, transmission,

commmunication or in the production of natural
urces in this state.

4. Tangible personal property, the gross re-
ceipts or the gross procceds from the sale of
which are required to be included ir the measure
of the tax imposed by article fifteen [§ 999(1) et
seq.], chapter eleven of the Code of West Vir-
ginia, one thousand nine hundred thirty-one, and
any amendment made or which may hereafter be
made thereto,

5. Tangible personal property the sale of which
in this state is not subject to the West Virginia
consumers’ sales tax. (1951, c. 183.)

§ 928(304d). [4] Evidence of Use.~For the
purpose of the proper administration of this arti-
cle to prevent evasion of the tax, evidence that
tangible personal property was sold by any per-
son for delivery in this state shall be prima facie
cvidence that such tangible personal property was
sold for use in this state. (1951, c. 183.)

§ 099(50e). [5] How Collected.—The tax here-
in imposed shall be collected in the following
manncr:

1, The tax upon the use of all tangible per-
sonal property, which is suld by a retailer main-
taining a place of business in this state, or by
such other retailer as the tax commissioncr shall
authorize pursuant to section seven [§ 999(30g))
of this article shall be collected by such retailer
and remitted to the state tax commissioner, pur-
suant to the provisions of sections six to ten
[§§ 999(30f)-999(30j)], inclusive, of this article.

2. The tax upon the use of all tangible per-
sonal property not paid pursuant to subsection
orre of this section shall be paid to the tax com-
missioner directly by any person wusing such
property within this state, pursuant to the pro-
visions of section eleven [§ 999(30k)] of this
article. (1951, ¢, 183.)

§ 999(30f). [6] Collection by Retailer.—Fvery
retailer maintaining a place of business in this
state and making sales of tangible personal prop-
erty for use in this state, not exempted under the
provisions of section three [§ 999(30c)] of this
article, shall at the time of making such sales,
whether within or without the state, collect the
tax imposed by this article from the purchaser,
and give to the purchaser a rcceipt therefor in
the manner and form prescribed by the tax
commissioner, if the tax commissioner shall, by

ulation, require such receipt. Fach such re-
tailer shall list with the tax commissioner the
name and address of all his agents operating in
this state, and the location of any and all his dis-
tribution or sales houses or offices or other places
of business in this state. (1951, ¢ 183.)
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§ 999(30g), [7] Foreign Retailers. — The tax
commissioner may, in his discretion, upon appli-
cation awuthorize the collection of the tax hercin
imposed by any rctailer not maintaining a place
of husiness within this state, who, to the satis-
faction of the tax commissioner furnishes ade-
quate sccurity to insure collection and payment
of the tax. Such retailer shall be issued, with-
out charge, a permit to collect such tax in such
manner, and subject to such regulations and
agreements as the tax commissioner shall pre-
scribe.  When so authorized, it shall be the duty
of such retailer to collect the tax upon all tangi-
ble personal property sold to his knowledge for
use within this state, in the same manner and
subject to the same requirements as a retailer
maintaining a place of business within this state.
Such authority and permit may be cancelled
when, at any time, the tax commissioner con-
siders the security inadequate, or that such tax
can more ellectively be collected from the person
using such property in this state. (1951, c. 183.)

§ 999(30h). [8] Absorbing Tax.— It shall be
unlawful for any retailer to advertise or hold out
or state to the public or to any purchaser, con-
sumer or user, directly or indirectly, that the tax
or any part thereof imposcd by this article will
be assumed or absorbed by the retailer or that
it will not be added to the selling price of the
property sold, or if added that it or any part
thereof will be refunded. The tax ctommissioner
shall have the power to adopt and promulgate
rules and regulations for adding such tax, or the
equivalent thercof, by providing different meth-
ods applying uniformly to retailers within the
same general classification for the purpose of en-
abling such retailers to add and collect, as far as
practicable, the amount of such tax. Any person
violating any of the provisions of this section
within this state shall be guilty of a misdemeanor
and subject to the penalties provided in section
twenty [§ 999(30t)] of this article, (1951, c. 183.)

§ 999(30i). [9] Tax as Debt.—The tax herein
required to he collected by any retailer pursuant
to sections six or seven [§§ 999(30f) or 999(30g)],
and any tax collected by any retailer pursuant to
said sections, shall constitute a debt owed by the
retailer to this state., (1951, c. 183.)

§ 999(307). [10] Payment to Tax Commis-
sioner,—FEach retailer required or authorized, pur-
suant to sections six or seven [§§ 999(30f) or
999(30g)], to collect the tax herein imposed,
shall be required to pay to the tax commissioner
the amount of such tax on or before the fiftecenth
day of the month next succeeding each quar-
terly period, the first such quarterly period being
the period commencing on the first day of July,
one thousand nine hundred fifty-one, and ending
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on the thirticth day of September, ome thou-
sand nine hundred ffty-one. At such time, each
retailer shall file with the tax commissioner a re-
turn for the preceding quarterly period in such
form as may be prescribed by the tax commis-
sioner showing the sales price of any or all tan-
gible personal preperty sold by the retailer dur-
ing such preceding quarterly period, the use of
which is subject to the tax imposed by this arti-
cle, and such other information as the tax com-
missioner may deem necessary for the proper
administration of this article. The return shall
be accompanicd by a remittance of the amount
of such tax, for the period covered by the return,
provided that where such tangible personal prop-
erty is sold under a conditional sales contract,
or under any other form of sale wherein the pay-
ment of the principal sum, or a part thereof, 1s
extended over a period longer than sixty days
from the date of the sale thereof, the retailer
may collect and remit each quarterly period that
portion of the tax—equal to two per cent of that
portion of the purchase price actually received
during such quarterly period. The tax commis-
sioner, if he deems it necessary in order to in-
sure payment to the state of the amount of such
tax, may in any or all cases require returns and
payments of such amount to be made for other
than quarterly periods. The tax comrmissioner

may, upon request and a proper showing of the
necessity therefor, grant an extension of time
not to exceed thirty days for making any return
and payment. Returns shall be signed by the re-
tailer or his duly authorized agent, and must be
certified by him to he correct. (1951, c. 183.)

§ 999(30k). [11] Liability of User.—Any per-
son who uses any tangible personal property up-
on which the tax herein imposed has not been
paid either to a retailer or direct to the tax com-
missioner as herein provided, shall be liable
therefor, and shall on or before the fifteenth day
of the month next succeeding each guarterly pe-
riod pay the tax hcrein imposed upon all such
property used by him during the preceding quac-
terly period in such manner and accompanied by
such returns as the tax commissioner shall pre-
scribe.  All of the provisions of section ten
[§ 999(30j)] with reference to such returns and
payments shall be applicable to the returns and
payments herein required. (1951, ¢, 183.)

§ 999(30I), [12] Bond to Secure Payment,
The tax commissioner may, when in his judg-
ment it is necessary and advisable to de so in
order to sccure the collection of the tax levied
under this article, authorize any person subject
to such tax, and any retailer required or author-
ized to collect such tax pursuant to the provisions
of sectiors six and seven [8§ 999(30f) and
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supplied pursuant to the provisions of
article, shall be prima facie evidence there-
. (1951, ¢ 183.)

y to Col-
.— The tax 1missic shall have
er 1o make an sment inst any per-
) imposed by this article
which is due and unpaid. Such assessment may
include penalties. The tax commissioncr may
stich asgessment by levy, action at law,
distraint or any other method of enforcing or
cillecting taxes which may be provided by law
and shall have the right to file liens therefor
tn any county. (1951, ¢ 183
Effect of Rules of Civil Frocedure on Section.—Sce Rules
1, 2, appearing in Appeudix, and discussion thereof in
ILUGAR & SILVERSTEIN, WES!' VIRGINIA RULES.
§ 988(30r). [18] Scller Must Show Sale Not
at Retail; Presumption.—The burden of proving
that a sale was not at retail shall be upon the
seller, unicss he takes from the purchaser a cer-
tificate signed by and bearing the address of the
purchaser to the cffect that the property was
puarchased {for resale. To prevent evasion it
shall be presumed that all proceeds are subject
to the tax until the contrary is clearly estab-
lished. (1951, c. 183.)

§ 929(30s). [19] Fraud.--Any person required
to make, render, sign, or certily any return or

supplementary rcturn, who makes any false or
fraudulent return with intent to defeat or evade
the tax, and/or amount required to be paid by
this article, shall be guilty of a misdemeanor and
shall, for each such offense, he fined not less
than filty dollars and not more than five hun-
dred dollars, or be confined in jail not more than
sixty days, or be subjcct 1o both such fine and
confinement in the discretion of the court. (1951,
c. 183.)

§ 935(8ct). [20] Criminal Penalty.—Any re-
tailer or other person failing or refusing within
a reasonable time to furnish any return herein
requircd to be made, or failing or refusing with-
in a reasonable time 1o furnish a supplemental
return or other data required by the tax com-
missioner, shall be guilty of a misdemeanor and
subject to a fine of not to exceced one hundred
dollars for each [fense, or to imprison-
ment for not to cxceed thirty days, or to both
such fine and imprisonment in the discretion of
the court. (1951, ¢. 183%.)

§ 598(3¢n). [21] Books; Examination—FEvery
retailer required or authorized to collect taxcs
tmposed by this article and every person using
in this state tangible personal property pur-
chascd on or after the eff date of this arti-
cle, shall keep such records, receipts, invoices,
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dﬂd other pertinent papers as the tax commis-
- shall require, in such form as the tax com-

sner shall  require. The tax commissioner
aoy of his duly authorized agents is herchy
mnm the ho 5, Dapers, rec-

this artic.le_. and to investigate the
character of the business of any such person in
order to verify the accuracy of any recturp made,
or if no reiurn was made by such person, to as-
certain and determine the amount due under the
visions of this article. Any such books, pa-
and records shall be made available within
state for such cxamination upon recasonable
notice when the tax eommissioner shall deem it
advisable and shall so order. IIowever, where
the taxpayer’s reccords m be kept out of
state, the taxpayer may upon being notified by
the {ax commissioner that an examination is to
be made, eclect to do one of the following:
(1) Forthwith transport the required records to
a convenient point in West Virginia and notify
the tax commissioner that they are available; or
(2) pay the reasonable traveling expenses of the
tax commissioner’'s representatives from Charles-
ton, West Virginia, to the out of state plac
where the records are kept, and return, and rea-
sonable living expenses of such represcniatives
while cngaged in their examination. (1951, ¢

[22] Revoking Permits,—-When-

, rcidllcr maintaining a place of busincss

tate, or autheorized to collect the tax

herein imposed pursuant to scetion seven I8
999(30g)] of this article fails to comply with any
of the provisions of this article or any orders,
rules or regulations of the tax comm dNer pre-
scribed and adopted under this article, the tax
commissioner may, upon wnotice and hezring
einafter provided, by order revoke the store
ise, if any, issued to such retailer under arti-
thirtcen-a [8§ 975(6) et scq.], chapter eleven
the Code of West Virginia, one thousand nine
dr thirty-one, as amended, or if such re-
tarler is a corporation authorized to do business
in this state under section seventy-nine. article
chapter thirty-one (§ 2091) of said Code,

) certify to the retary of state a copy of
an order f c at retailer has failed to
comply with tain speeified provisions, orders,
ns. The secretary of state

pt of such certified copy, revok

rermit  awthorizing said poration to do

css in this state, and shall issuc a new per-

mit only when such Cr)l")C)IElTl n shall have ob-
tained from the tax commi ner an order find-
ing that such tion has complied with its
) article.  No order azuthor-

o
5
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ized in this section shall be made until the re-
tailer is given an opportunity to be heard and to
show cause why such order should not be made.
and he shall be given twenty days’ notice of the
time, place, and purpose of such hearing. The
tax commussioner shall have the power in his
discretion to isste a new store permit after such
revocation. (1951, c. 183.)

§ 999(30w). [23] Tax Imposed Is in Addition
tc All Other Taxes and Charges.—The tax im-
posed under this article shall be in addition to
al] other taxes, licenses or charges to which the
persons taxed herein are subject under the law
of this state. [t is the purpose of this article to
rest a fair share of the tax burden, comimensu-
rate with the benefits received, upon those exer-
cising the privilege taxed hereby within this
state. (1951, c. 183.)

§ 999(30x). [24] Refund.—All claims for the
refund of overpayments of the tax imposed by
this article must be accompanied by amended re-
turns showing the amount of taxes due, the
amount paid in error and the amount overpaid.
Where such error is not apparent from an ex-
amination of the return, the taxpayer must fur-
nish a full and complete statement of the reasons
for the differences between the original and
amended returns. Before finally passing upon a
claim the tax commissioner may require the pro-
duction of any further evidence considered neces-
sary in order to arrive at a cotrect finding. The
tax comimissioner can issue refunds of the tax
imposed by this article only where application
for such refund is made within two years from
the date of payment of such tax as provided for
in section two-a, article onc, chapter eleven I8
655(1)] of the Code of West Virginia, one thou-
sand mine hundred thirty-one, as amended. (1951,
c. 183.)

§ 999(30y). [25] Administration of Article.—

he administration of this article is vested in and
shall be exercised by the tax commissioner who
shall prescribe forms and asonable rules and
regulations in conformity with this article for the
making of returns and for the ascertainment, as-
sessment and collection of the taxes imposed
hereunder; and the enforcement of any provi-
sions of this article in any of the courts of the
state shall be under the cxclusive jurisdiction of
the tax commissioner. (1951, c. 183)

§ 999(30z). [26] Proceeds of Tax for Free
Schools.—The proceeds of the tax imposed by
this article shall be devoted to the support ¢f the
free schoals, and be expended in such manner as
may be provided by law. (1951, c. 183))

Provisions Directory.—The provisions of this section are
a mere legislative diree cerning the use to be made
of the proceeds of the tax and do uot restrict or linperr
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the power of any subsequent legislature to repeal or modify
sions, Board of Education of Wyoming County
d of Public Works (W. Va.), W09 S E. (2d) 352
enue Part of the General Revenue Fund.—The rcvenue
derived from the consumers sales tax, § 9%99(30) and the
use tax is not a part of the general school fund but is a
part of the peneral revenue fund and as such is subject to
the provisions of § 265(191) authorizing the board of public
works to limit expenditures from appropriations to  the
revenues available for the particular purpeses, The pro-
visions of this section and § 999(30) do not require that
such proceeds be paid into the gencral school fund. Board
of Fducation of Wyoming County v. Board of Public
Works (W. Va.), 19 & E. (2d) 5§52

§ 999(30aa). (27) Partial Unconstitutionality.
—The provisions of this article shall be deemed
to he severable and if for any reason any provi-
sion shall be determined to be unconstitutional
or invalid, such determination shall not he held
to affect any other provision hereof. (1951, c.
183.)




Index

CONSUMERS SALES TAX.

Amount of tax, §
al tax, § 99 )
amount collecled to be remiticd,

Appeal, §
Assessment.
Jeopardy

otice, §

24Dh).
io pay, ete

T.iability of dor, § (4a).
Total amonnt collected to be remitted,
099(5)
When i lently returned, § 999(
; sale on credit, § 999(13)
ntial information, § 99

of tax when sale on credit,

Exemptions, §
P i

not included

n of tax, §
Additional tax, § 999(3a).
Information.
When information ubtained is confidential,
[51s

. § 999(4b).




341 IxpEx

CONSUMERS SALES TAX --Count’d
Payment, § 999(16).
Agreements by competing lax

ility of purchaser, § 999(1h).
Cout’'d
nalty for nonpayment, § 999(16).
rtop § .1(4)
ntation that vendor will absorb tax,

(10).
(16).
Denalty for 9)
Plesumptmm § 999(6).
g» 999(18a).
L& 909(4).
§ 999(1).

ction, § 999(23).
and preservation

doing Dbusiness in  state,

Tax (.Ullll'ﬂlb:l(‘)ntr records, § 999(26).
When separate records of sale
999(14)
Representation that vendor will absorb tax,
999(4),
Returns, § 999(16).
Annual return, § 999(21).
Assessment and collection of tax wheu return
incomplete, § 999(24).
nsolidated returns, § 999(22).
Other times of filing returns, § 999(19).
DPreservation, § 999(20)
Quarterly return, § 999(20).
School
Proceeds of tax for free schools, § 999(30).
Selling or quitting busing 999(18
Service of notice, § 999(2
Ser
Services included in tax, § 999(8).
Tax comumissi
Records, § ¢
Rules and reguhtmn:, § 990(28
Tax on gn sy proceeds nt sale of nmnufactmvd

USE TAX
Ab (
-\ddltmnal us s ‘q 499 (20b1).
iration, § 999(30b1).
stration of art § 999(30y).
Amount of tax, § 999(30b)
Additional u : § 999(30b1),
Appcal, § 9¢ )
Notice.
Service, §




InpEx

USE TAX--Contd
Assessment, § 999(30q).

To secure payment, §
Books, § 999(30u).
Collection, §

Exami
Exemptions,
Fraud, § 9
Impositi (30Dh).
Additional to all other taxes and charges, §

1se tax, § 999(80b1).
Levy, § 999(30q).
Liability of user, §
Notice.
Service, § 999(300).
Partial unconstitutionality, § 999(30aa),
Payment.
Bond to secure, § 999(
Failurc to, § 999(30p).
Tax i
Penalties,
Criminal, §
Permits,
Revoking, §
Presumptior
Purch def
Rcfund, §
Retaile
Collectic
Defit
For
Schools.
Proceeds of tax for free schools,
niust show sale not at retail,
of notice, § (300).
ible personal
Defined, § 999(3
Tax commiszioner.
Determination, § 999(30m),




June 30, 1964

Honorable Joe ¥. Burdett
Secretary of State

State of West Virginia
Capitol Building
Charleston, West Virginia

Dear Mr, Burdett:
Enclosed are two {2) copies of regulations issued by the State
Tax Department regarding the Business and Occupation Tax. These regu-

lations are designated Serfes I of Chapter 11~13 of the West Virginia
Administrative Regulations.

I hereby certify that the attached regulations are true and
accurate coples of official regulations adopted by this Department on
June 30, 1964,

Very truly vours,

G. Thomas Battle
State Tax Commisgioner

GTB/LRT/ib
Enclosures (2)

ce: Mr. Louis R. Tabit, Director
Business and Occupation Tax Division




