Series v |9

Subject: Consumers Sales and Service Tax and Use Tax

P I
GENERAL, CONSUMERS\AND USE TAXES

Section 1. General.

1.01. Type of Regulations:

= These regulations are "legisla-

tive rules as defined in W. Va. Code §2 d) (1882).
1.02. Scope. -- These regulations explain and clarify the
West Virginia consumers sales and service tax, W. Va. Code

§11-15-1 et. seq., and use tax, W. Va. Code §11-15A-1 et. seq.

1.03. Authority. -- These

§511-10~5(a). Lo, U Coc §//~/&*f@)

1.04. Filing Date. -- These regulations were Dromulgated on

_.-—'—'r

August 31, 1973

authority of W. Va.

August 31, 1973, and filed o
the Secretary of State. They weré refiled w1th theVSecretary of
State on December 29, 1982 in compliance with W. Va. Code
§29A-2~5 (1982).

1.05. Effectlve Date._-- These regulatlons became effeclee
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State Tax Department
Leg. Reg. 11-10
Series XV and XvV-A

Section 1.06

1.06. Citation. -- TheseNregulations may be cited as: W. Va.

Leg. Reg. (CUT) 11-1C Ser. , page (1973, as

amended).

1.07. Overview of regulations

(a) Chapter 11, Articles 15 and 15A of the West Virginia
Code impose a consumers sales and service tax and a complementary
use tax. _ S L -

{b)} The consumers seles and service tax 1s imposed on the
privilege of selling tangible personal property and dispensing
certain selected services within this State. The use tax is
imposed on the use within this State of tangible personal pro-
perty furnished or delivered to consumers or users within this
State. Even though the consumers sales and service tax is
imposed for the privilege of selling tangible personalty and for
dispensing certain services, the use tax is applicable to the use
or consumption, within this State, of tangible personal property
only. Services purchased outside this State by residents cf West
vVirginia are not subject to the use tax.

(c)}) Certain types of_salegnénd sefviées aﬁe exémpt from the
imposition of consumers sales and service tax and use tax. These
' exemptions are explained within these rules and r;éulations at

section 9. ] o _ _
{(d} The two tax laws {(consumers sales and service tax andg
use tax) are complementary and whenever possible are to be con-

strued and applied to accomplish such intent as to the imposi-
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section 1.07(d)

tion, administration and collection’of these two taxes. There=-
fore, within these rules and regulations, the terms "consumers
sales and service tax" and Muse tax", if applicable to both
taxes, will appear as Yconsumers and use tax". Where a particu-
lar rule or reguiation is applicable to only one, it appears as

Yeonsumers tax! or "use tax". In the absence of a heading or

designation, the material is applicable to both taxes.




State Tax Department
Leg. Reg. 11-10
Series XV and XV-A

Page ¢




State Tax Department
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Section 2.01

Section 2. Definitions.

-

2.01. When used in these regulations:

(a} '"Person" or '"persons'" shall mean any indiwvidual, firm,
joint adventure, partnership, copartnership, association, club,
fraternal organization, municipal or private corporation, whether
organized for profit or not, company, estate, trust, receiver,
committee, administrator, trustee, guardian, executor, syndicate,
society, assignee, trustee in bankruptcy, joint stock company,
business trust, the United States, the State of west Virginia,
county, or any other group cr combination acting as a unit.

(b) "Commissioner" or “Tax Commissioner" shzall mean the
State Tax Commissloner of West Virginia.

{c) "Use" means and includes the exercise by any person of
any right ox powér-dver tangible personal ?roperty incident to
the ownership of that property or by any transaction in which
possession of tangible perscnal property is acquired for a con-
sideration, including any lease, rental or conditional sale of
tangible personal property.

| (d) ‘Ysale," '"sales" or "selling" shall include any transfer
of the possession or ownership of tangible personal property for
a consideration when the transfer or delivery is made in the
ordinary course of the transferor's business and is made to the
transferee or his agent for consumption or use or any other

purpose. The term embraces renting or leasing, conditional sales
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Section 2.01(e)

contracts, leases with options to purchase, contracts under which
possession of property is given to the purchaser but title is
retained by the vendor as security for payment of purchase price.
The term does not include isoclated transactions in which tangible
perscnal property is sold, transferred, offered for sale, or
delivered by the owner thereof or by his representative for the
owner's account, such sale, transfer, offer for sale or delivery
not being made in the ordinary course of the owner's business
activities. Repeated sales of tangible personal property will
not be deemed an isolated sale.

(e} "Vendors" shall include any person engaged in this
State in making sales of tangible personal preoperty, furnishing
or rendering services, the sale or use of which is taxable by the
consumers tax statute.

(£) YPurchaser" shall mean any person who purchases tan-
gible property which is taxable under the use tax or who pur=-
chases tangible property or a service taxable under the consumers
tax. I . S

| {g) "Retailer" means aﬁd includes eﬁery person engaged in
the business of selling tangible personal property for use within
' the meaning of the use tax 1éw;'4§i6§idéé; ﬁgﬁgﬁer;hthat when in
the - opinion of the Tax Commissioner it is necessary for the
efficient administration of this law to regard any salesmen,
representatives, truckers, peddlers or canvassers as the agents

of the dealers, distributors, supervisors, employees Or persons
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Section 2.01{(h)

under whom they operate or from whom they obtain the tangible
personal property sold by _them, irréépective of whether they are
making sales on their own behalf or on behalf of such dealers,
distributors, supervisors, emplovers, or persons, the Tax Commis-
sioner may so regard them and may regard the dealers, distribu-
tors, supervisors, employers, or ©persons as retailers for
purposes of this law. Retailers shall include persons who make
taxable sales of tangible personal property and services to
consumers.

(h) "Taxpaver" shall mean any person liable for any tax
imposed by the consumers and use tax statutes.

(i} ‘'"Purchase means any transfer, exchange or barter,
conditional or otherwise, in any manner or by any means whatso-
ever, for a consideration.

() "Purchase price! means the total amount for which
tangible personal property is sold, valued in money, whether paid
in money or otherwise; provided that cash discounts allowed and
taken on sales shall not be included. The wvalue of business
stimulants, gifts or promotions given to induce consumers to
péﬁronize a particular establishment are not considered cash
discounts.

(k) "Tangible personal property" means tangible goods,
wares, and merchandise when sold, furnished or delivered within

+his State to consumers or users within this State.
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Section 2.01(1)

(1) "Retailer maintaining a place of business in this
State' or any like term shall mean and include any retailer
having or maintaining within this State, directly or by a subsid-
iary, an office, distribution houses, sales house, warehouse, or
other place of business, or any agent operating within this State
under the authority of the retailer or its subsidiary, irrespec-
tive of whether such place of business or agent is located here
permanently or temporarily, or whether such retailer or subsid-
iary is admitted to do business within this State pursuant to
section seventy-nine, article one, chapter thirty-one of the Code
of West Virginia, one thousand nine hundred thirty-one.

{(m) .“Ultimate consumer’ or 'consumer" shall mean a person
who uses or consumes services or personal property.

(n) YBusiness" shall include all activities engaged in or
caused to be engaged in with the object of gain or eccnomic
benefit, direct or indirect. "Business" shall also include all
activities of the State and its political subdivisions which
inyolve sales of tangible perscnal property or the rendering of
serﬁices when those services compeﬁe with of may compete with the
activities of other persons.

(¢) Vservice! or ‘'selected servigéﬁm sﬁall iﬁclude all
activities engaged in for other persons for a consideration,
which invelves the rendering of a service as distinguished from

the sale of tangible personal property.
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Section 2.C1l{(p)

"Service" or "selective service! shall not include:
(1) personal services, ’
(2) services rendered by an employee to his employer,
(3) services rendered for resale, or
(4) services rendered by a corporation subject to con-~
trol of the Public Service Commission.

{p) VYPersonal services" shall mean and include, but shall
not be limited to, barbering, manicuring, hair setting, washing
and dyeing, nursing, massagihg, prostitution, shoe shining, et
cetera. Services to be personal must be done in person without
the intervention of another and must be rendered to the person of
an individual without, at the same time, selling tangible per-
sonal property.

{g) "Drugs" shall include all sales of druges or appliances
to a purchaser, upon prescription of a physician or dentist or
any other professional person licensed to prescribe.

{(r) "Tax Deparitment' shall mean the Tax Department of the

State of West Virginia, and such term is herein used interchange-

abiy with Tax Commissioner.
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Section 3.01

Section 3. Amount of Tax and Tax Computation.

3.01. Computatiocn of Consumers Tax.

(a) For the privilege of selling tangible personal property
and for the privilege of dispensing services, the vender must
collect from the purchaser, the consumers tax in the follewing
amounts: On each sale from six cents to thirty-five cents, both
inclusive, one cent; one each sale from thirty-six cents to
seventy cents, both inclusive, two cents; one each sale from
seventy-cne cents to one dollar, both inclusive, three cents.
wWhen the sale price is in excess of one dollar, the tax is three
cents on each whole dollar and upon any fractional part of a
dollar in excess of whole dollars, as follows: One cent on the
fractional part of the dollar if less than thirty-six cents; two
cents on the fractional part of the dollar if in excess of
thirty-five cents but less ‘than seventy-one cents; and <+hree
cents on the fractional part of a dollar if in excess of seventy
cents. For example, the tax on sales from one dollar and one
cent to one dollar and thirty-five cents, both inclusive, four
ceﬁts; on sales from one dollar and thirty-six cents to one
dellar and seventy cents, both inclusive, five cents; an don
sales from one dollar and seventy-one cents to two dollars, both
inclusive, $ix cents.

(b} The amount of consumers tax due and payable is computed
on a bracket system and is not a flat percentage rate applied

against purchase price. Therefore, whenever possible, the vendor
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Section 3.01(b)

must compute the amount of tax from the computation chart which

-

follows: ng. %géjtb'fﬁ; /47 S S
A

Sales Price Tax Sales Price Tax
.06 thru .35 .01 8.01 - 8.35 .25
.36 - .70 .02 8.36 - 8.70 .26
71 - 1.00 .03 8.71 - 9.00 .27

1.01 -  .1.35 .04 $.01 - 9.35 .28
1.36 - 1.70 .05 9.36 - 9.70 .29
1.71 - 2.00 .06 ©9.71 - 10.00 .30
2.01 - 2.35 .07 10.01 - 10.35 .31
2.36 - 2.70 .08 10.36 -  10.70 .32
2.71 - 3.00 .09 106.71 - 11.00 .33
3.01 - .3.35 .10 11.01 -  11.35 .34
3.36 - 3.70 .11 11.36 =~ 11.70 .35
3.71 - 4.00 .12 11.71 - 12.00 .36
4.01 = 4.35 .13 . 12.01 -  12.35 .37
4.36 = 4.70 .14 12.36 - 12.70 .38
4.71 - 5.00 .15 12.71 - 13.00 .39
5.01 - 5.35 .16 13.01 -  13.35 .40
5.36 - 5.70 .17 13.36 - 13.70 .41
5.91 - 6.00 .18 13.71 - 14.00 .42
6.01 - 6.35 .19 14.01 =~  14.35 .43
6.36 - 6.70 .20 14.36 -  14.70 .44
6.7t - 7.00 .21 14.71 -  15.00 .45
7.01 - 7.35 .22 15.01 -  15.35 .46
7.36 - 7.70 .23 15.36 -  15.70 .47
7.71 - 8.00 .24 15.71 -  16.00 .48
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Sales Price Tax
16.01 - 16.35 .49
16.36 =~ 16.70 .50
16.71 =~ 17.00 .51
17.0% - 17.35 .52
17.36 = 17.70 .53
17.71 - 18.00 .54
18.01 - 18.35 .55
18.36 - ._18.70 .56
18.71 = 19.00 .57
18.01 - 19.35 .58
18.36 - 18.7¢ .59
19.71 = 20.00 .60

. 20.01 = 20.35 .61
20.36 = 20.70 .62

. . 20.71 = 21.00 .63
21.01 = 21.35 .64

21.36 - 21.70 .65

21.71 - 22.00 .66

22.01. .- 22.35 .67

22.36 = 22.70 .68

22.71 = 23.00 .68

23.01 - 23.35 .70

23.36 - 23.70 .71

23.71 =~ 24,00 .72

24,01 = 24.35 .73

24£.36 = 24.70 .7&

2&.71 - 25.00 .75

25.01 -~ 25.35 .76

25.36 = "~ 25.70 .77

z25.71 - 26.00 .78

26,01 - 26.35 .79

. 26.36 -  26.70 .80
26.71 - 27.00 .81

Ssection 3.01(b)

Sales Price Tax
z28.01 - 28.35 .85
28.36 - 28.70 .86
28.71 - 29.00 .87
29.01 - 29.35 .88
29.36 = 29.70 .89
29.71 =~ 30.00 .90
30.01 =~ 30.35 .91
30.36 - 30.70 .92
3¢6.71 - 31.00 .93
31.01 - 31.35 .94
31.36 - 31.70 .95
31.71 - 32.00 .86
32.01 - 32.35 .87
32.36 - 32.70 .S8
32.71 - 33.00 .59
33.01 - 33.35 1.00
33.36 -~ 33.7C i.01
33.71 - 34.00 1.02
34.01 - 34.35 1.03
34.36 - 34.70 1.04
34.71 - 35.00 1.05 .
35.01 - 35.35 1.06
35.36 =~ 35.70 1.07
35.71 - 36.00 1.08
36.01 - 36.35 1.09
36.36 =~ 36.70 1.10
36.71 - 37.00 1.11
37.01 - 37.35 1.12
37.36 = 37.70 1.13
37.71 - 38.00 1.14
38.01 - 38.35 1.15
38.36 = 38.70 1.16°
38.71 - 35%.00 1.17
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/& Section 3.02

Sales Price Tax Sales Price Tax
39.01 - 398.35 1.18 . 45,01 - 45.35 1.36
39.36 = 38.70 1.1% 45.36 - £45.70 1.37
38.71 - 40.00 1.20 45.71 - 46.00 1.38
40.01 - 40.35 1.21 46.01 - 46.35 1.39
40.36 - 40.70 1.22 46.36 - 46.70 1.40
40.71 = 41.00 1.23 46.71 =~ £7.00 1.41
41.01 -~ 41.35 1.24 47.01 = 47,35 1.42
41.36 - 41.70 1.25 47.36 =~ 47.70 1.43
41,71 - 42.00 1.26 47.71 - 48.00 1.44
42.01 =~ 42.35 1.27 48.01 -~ 48.35 1.45
42.36 - 42.70 1.28 48.36 =~ 48.70 1.46
42.71 = 43.00 1.2¢9 48.71 - 49,00 1.47
43.01 = 43 .35 1.30 49.01 - 45,35 1.48
43.36 - 43.70 1.31 45.36 - 45.70 1.49
43.71 - 44.00 1.32 48,71 - 50.00 1.50
44,01 - 44 .35 1.33
44 .36 - 44.70 1.34
44.71 =~ 45.00 .1.35

3.02. Computation of Use Tax.

(a) Tangible personal property furnished or delivered
within this State to consumers or users is subject to use tax.
Use - tax is imposed at the rate of three percent (3%) of the

purchase price ¢f the article. The determination or computation

. of use tax differs from consumers tax in that the amount cf use

tax is not determined by a bracket system but is a percentage of
the purchase price. When applying the three percent (3%) rate fo
the purchase price, the resultant amount of tax may be expressed

by disregarding fractions of less than one-half cent and by

Page 14




State Tax Department
Leg. Reg. 11-10
Series XV and XV-A

Section 3.02(b)

increasing fractions over one-=half ?ent to the next even cent.
To illustrate: The amount of use tax on a $20.40 sale is sixty-
one cents (.61¢); the tax on a $20.60 sale is sixty-two cents
(.62¢).

(b) The use tax i1s imposed upon every person using such
property until the tax has been paid directly to the retailer or
to the State Tax Department. See section 4C(c) of these rules

and regulations.
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Section 4.01

Section 4. Collection of Consumers Tax.

4.01. General. -- The consumers tax shall be added to and
shall constitute part of the sales price, and the vendor must
collect such tax from the purchaser. The vendor must keep the
amount of consumers tax pald separate from the proceeds of sale
exclusive of the tax. The vendor is personally liable for the
payment of consumers tax.

4.02. . Refusal to pay. == If a purchaser refuses to pay the

consumers tax, the vendor must notify the Tax Depariment in orxder
that appropriate action may be taken against the purchaser. Such
notification will relieve the vendor from liability for the tax.

4,03, Liability of Vendor

(a) If any vendor fails to collect consumers tax from a
purchaser, the vendor shall be personally liable for the payment
the consumers tax, the vendor is relieved from liability there-
for. These instances are those provided in section 4B of these
regulations.

| (b) No profit shall accrue to any vendor for collecting
consumers or use taxes. The total of all taxes collected by the
vendor shall be remitted to the State Tax Department.

4.04. Liability of purchaser.

(a) Every purchaser shall pay to the vendor the amount of

consumers tax imposed on the sale. If any purchaser

ae!
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Section 4.04(b)

(1) refuses to pay the tax to the vendor, or

(2) refuses to sign and péesent to the vendor a proper
exemption certificate indicating such sale is not
subject to tax, or

(3) signs and presents a false exemption certificate
to the vendor, or

(4} after signing and presenting a proper exemption
certificate to the vendor uses the purchased item
in such nmanner that the sale would be subiect to
tax, he shall be personally liable for the amount

of consumers tax applicable to the transaction.

In such case the Tax Department shall issue an

assessment against the purchaser.

{b) The vendor .is relieved from the liability for the tax
if situations (1) and (2) above occur, but only if the vendor in-
forms the Tax Department of the purchaser's refusal.

(c} 1If situations (3) and {4} above occur, the vendcr shall
be relieved from liability for consumers tax on those particular
traﬁsactions. It shall béﬁpresumea that all sales and services
are subject to the consumers tax until the contrary is clearly

" established and the burden cfﬁpro#ing'thatwéales or services were
not. subject to tax rests upon the wvendor unless he takes an

exemption certificate from the purchaser.
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Section 4.05

4.05. Absorbing Consumers and Use Tax. -~ A retailer or

-

vendor may not represent to the public or to any purchaser,
consumer or user, in any manner, directly or indirectly, that the
consumers or use tax will be assumed or absorbed by him or that

the consumers tax or use tax is not to be considered an element

in the price to the purchaser.

g
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Section 5.01

Section 5. Collection of Use Tax.

-~

5.01. Retailers Who Are Reguired to Collect Use Tax.

(a) Every retailer having or maintaining within this State,
directly or by a subsidiary, a place of business and making sales
of tangible personal property for use in this State, shall
collect the.use tax from the purchaser. The use tax shall be
collected at the time of making the sale and shall be collected
whether the sale was made within or without the State. Evidence
that tangible personal property was seold by any person for
deiivery into this State shall be prima facie evidence that such
property was sold for use in this State.

{b) "Having or maintaining a place of business within this
State" shall include, but shall not be limited to, having an
office, distribution house, warehouse, or other place of busi-
ness, or any agent of general or restricted authority, irrespec-
tive of whether the place of business or agent is located here
permanently or temporarily.

(¢) Every retailer having or maintaining within this State,
directly or by a subsidiary, an office, distribution house,
Wafehouse, or other place of business, or any agent of genéral oxr
restricted authority, irrespective of whether the place of busi-
ness or agent is located here permanently or temporarily or
whether the person or subsidiary maintaining such place of busi-
ness or agent is authorized to do business within this State; or

the engaging in any activity as a business within this State by
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Section 5.01{(d)

any person directly or by a subsidiary in connection with the
lease, sale, or consumption includiﬁé but not limited to having,
maintaining, or using any office, distribution house, sales
house, warehouse, or cther place of business of any stock of
goods or any solicitor, salesman, agent or representative under
its authority, at its direction, or with its permission, regaxrd-
less of whether the person or subsidiary is authorized %o do
business in this State shall at the time of making such sale or
delivery of tangible personal properity, whether within or without
the State, collect the tax imposed by the use tax statute.

(d) Any retailer not maintaining a place of business within
this State may be authorized by the Tax Department upon aprlica-
tion to collect use tax. Retailers desiring to obtain authoriza-

tion should address all correspondence to the Tax Department.

5.02. TYForeign Retailers, Collection of Use Tax. Any retailer

not maintaining a place of business within this State may be
authorized by the Tax Department to collect use tax. A foreign
retailer, to obtain such authority, must make written applica-
tion. '

5.03. Manner of Collection, Use Tax.

(a) Every retailer, as defined in subsection 5.01 of this
requlation, and every authorized foreign retailer shall collect
use tax upon sale of all tangible personal property sold for
delivery into this State. Sald tax shall be remitted to the Tax

Department by the retailer and authorized foreign retailer.
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Section 5.03(b)

(b) If such use tax is not collected by the retailer or
authorized foreign retailer, the tax shall be paid directly to
the Tax Department by the person using such property within West
Virginia. To illustrate: XY, a resident of West Virginia, pur-
chases furniture in Ohio for $1,000. The sale was consummated in
Chio, and the furniture company agrees to deliver the goods into
west Virginia. The furniture dealer maintains no place of busi-
ness within West Virginia and has never made application to the
Tax Department to be an authorized foreign retailer. Therefore,
the vendor is not permitted to collect the use tax. However, XY,
the purchaser, must compute the tax and remit the same to the Tax
Department. The amount of tax on this purchase is S$30 (3% X
51,000 = $30).

5.04. Absorbing Consumers and Use Tax. =- A retailer or

vendor may not represent to the public or to any purchaser,
consumer or user, in any manner, directly or indirectly, that the
consumers or use tax will be assumed or absorbed by him cr that
the consumers tax or use tax is not to be considered an element

in the price to the purchaser.
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Section 6.01

Section 6. Exemption Certificates.

-

6.01. It is presumed that all sales and purchases of tangible
personal property and services are subject to consumers tax or
use tax, unless it is established to the contrary. The burden of
proving that a sale of tangible personal pProperty or services is
to an exempt purchaser is upon the vendor, unless he requires the
purchaser to sign a certificate at the time of sale to the effect
that the tangible personal property is purchased by an exempt
organization or for an exempt purpose. See section 9.01(c) and
section 9.02(a) of these rules and regulations.

6.02. The acceptance of a properly executed exemption certi~
ficate relieves the vendor from the burden of proof only if
accepted in good faith from a person engaged in an activity which
is specifically exempt from the consumers tax. Any person who
give an exemption certificate to the vendor and knows, at the
time of purchase, that the article will be used in a manner other
than expressed in the exemption certificate is quilty of a misde~
meanor.

5.03. An exemption certificate is set forth herein. A sample
exémption certificate will be furnished by the Tax Department to
any vendor "or organization upon reguest, which desires to

reproduce the same for the convenience of its customers.
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Section 6.04

6.04. In order that the Tax Department may verify a vendor’s
nontaxable sales upon audit, it is ﬁecessary that vendors retain
executed exaﬁption certificates for five (5) vears. An exemption
certificate, to be wvalid, must be given by the vendee and
accepted by the wvendor at the time of the sale and not there-
after. If a vendor lists nontaxable sales or services for which
he has no exemption certificates, the Tax Department will presume
such sales were taxable and make an assessment of tax against the
vendor. Of course, the preceding sentence is not applicable to

sales of articles and types of services enumerated in section

9.01(a) and (b) of these rules and regulations.
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. ‘ Section 6.04

EXEMPTION CERTIFICATE BULLETIN

The West Virginia consumers sales and ule tax statutes provide that these faxes
shall net apply to services and tangible pergonal property when purchased for the.
purposes set out below. The purchaser mus! scfect the category or categories indicating
the proposed use of the. service or item purchased and prepare 2 certificate for each
supplier. Failure to obtain certificates will make the vendor persomally liable, Persons !
Labie for business and oceupation tax Or congumers gales tax must show their account
identification numbers. Tersons just beginging business must furpish 2 certificate
applicable to their business with each sepayate purchase until an account number is
assigned by the State Tax Department.

Conditions fop Exemption
. Purchased by wholesaler, jobber or distributor for resale.
Industrial materals, machinery, supplies and services purchased for direct use of

consumption in this state in the business of (gheck one} . .. .contracting, - -- _rmanufacturing,
.. ..transporiation, .... transmission, ....communication, of ... .production of patural

. . resources.

Purchased for resale or for use in a retail or sarvice business which sells its property
or service to uitimate consumers subject jto consumers sales tax Purchases for repair,
construction or improvement to rea] property are not exempt under this certificate.

Purchzsed by the state, county, m nicipal or federal government, voluntesr fire
departments and public service districts.

Durchased by a bona fide charitable drganization which makes no charge for services
rendered and has been appraved for exemiption by the State Tax Department,

Purchased by 2 church with funds of the church treasury.

Purchased by a corporation or ergd zation qualified, cither in fact or by mii:{g of
the Tax Commissioner, under 1. R C §350I{e)(3} or 50i(c) (4), who make casual and

oceasional sales not conducted in 2 Tt eated maanner or in the ordinary course of ;
repetitive and successive transactipns or like character. :

Purchased by a national chartered fraternal or social organization to be given away
in public welfare or relief work.
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EXEMPTION CERTIFICAT

-

BULLETIN

Purchased by a commercial preducer of agricultiral products. Purchases for repair,
- gonstruction or umprovement to real property are npt exempt under this certifizate,

" « = = = = * = * * * = * * * * *

State of West Vigginia
Consumers Sales and/Servies Tax
and Use Tax Exemption Certificate

B < Y S 5 11 1 S

" Streer, Route or Post Oface . JCiy - Town  State - Zip Code

The undersigned purchaser hereby ceytifies that all services and tangible personal
property parchased or leased from the aboke-named supplier on and after this date will be
purchased or lezsed for the purposes indicayed below, unless otherwise specifisd on each order,

e L R R I I R P I

Nams of Purchaser

" Account ldentfication Nomber
" Street, Roure or Post Ofce State - Zip Code

Kind of business engaged in by p'r.:r:

SECTIONS 7 AND 8 RESERVED FOR FUTURE

)
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Section 9. Exemptions.

9.01. Consumers Tax, Exemptions.

{(a) sales of the following articles are exempt from the
imposition of consumers tax:

(1) 8Sales of gasoline and special fuels which are
taxable under Article 14, Chapter 11, of the West
Virginia Code.

(A) "Gasoline" means any product commonly or
commercially kno?n as gasoline, regardless of
classification, suitable for use as a fuel in
an internal combustion engine.

{(B) "Special fuel! means~any gas or liguid, other
than gasoline, used or suitable for use as
fuel in an internal combustion engine. The
term M“special fuel" shall include products
commenly known as natural or casing-head
gasoline, but shall not include any petroleum
product or chemical compound such as alcohol,
‘industrial solvent, heavy furnace oil, lubri=-
cant, etc., not commonly used nor practicably
suited for use as fuel in an internal combus-
tion engine. Special fuels shall include
diesel fuel and kerosene when sold for use as

a fuel in an internal combustion engine.
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(2)

7 triciﬁy.

Section 9.01({(a)

{(C) Sales of products which come within the
definitions abové and which are taxable under
the West Virginia gasoline and special fuel
excise tax act are not subject to the imposi-
tion of consumers tax.

(D} The terms ‘'"gasoline" and |'special fuels®
shall not include o©il scld for use or con-
sumption in furnaces; not shall said terms
include bottled gas or any special fuel used
for other than fuel in internal combustion
engines.

(E) Sales of gasoline or special fuel within this
State, which.are not taxable under the West
Virginia gasoline and special fuel excise tax
act (West Virginia Code ch. 11, art. 14) are
subject to the consumers tax.

Sales of gas, steam and water delivered to con-

sumers through mains or pipes, and sales of elec~

For sales of gas, steam and water to be

exempt from consumers tax, it is necessary

that delivery be made through pipes and
mains. Therefore, sales of Dbottled gas,
bottled water, ete., will not qualify for

this exemption. -
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(3)

(4)
(5)
(&)

(7)

(8)

Section 9.01(a)

Sales of textbooks required to be used in any of

the schools of this State.

(A)

(B)

(c)

Sales

This exemption applies to the sale of any
textbook which is reguired to be used in any
school, public or private, within West
Virginia.

A textbook is a book or manual of instruction
containing a presentation of the principles
of a subject and which is used as a basis of
instruction.

This exemption shall not extend to pens,
paper, supplies, outlines, etc.; nor shall
said exemption apply tc books which are not
textbooks or to ‘textbooks which are not
reguired to be used by the school.

of school lunches to school children by

school officials.

Sales of newspapers which are delivered by route

carriers.

Sales and services performed by day care centers.

Sales of radio and television broadcasting time,

newspaper and outdoor advertising space for the

advertisement of goods or services.

Sales

of drugs, medicines or appliances to a

purchaser upon prescription of a physician or
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(10)

Section 9.01(a)

dentist or any other professional person licensed
to prescribe. Appliénces shall include braces,
prosthetics, special shoes, etc., which are pre-
scribed by a person licensed to prescribe.

An isolated transaction in which any tangible
perscnal property is sold, transferred, offered
for sale, or delivered by the owner thereof or by
his representative for the owner's account, such
sale, transfer, offer for sale or delivery not
being made in the ordinary course of repeated and
successive transactions of like character by such
owner or on his account by such representative.
To illustrate: A person sells his used furniture.
Since such persen is not regularly engaged in
selling to the public, his sales of used furniture
are isoclated transactions upon which no consumers
tax is imposed.

Sales of motor vehicles which are titled by the
West Virginia Department of Motor Vehicles and

which are subject -to the West Virginia motor

17a, art. 3, sec. 4).

All sales of highway eguipment ({trailers,
mobile homes, U-hauls, etc.) are subject to
consumers sales tax ﬁgiéss two _;gnditions-.are

met: (1) the eguipment purchased must be a
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motor vehicle and (2) said equipment must be

subject to the motor vehicle privilege tax.

Any article or vehicle which is licensed or

titled by the Department of Motor Vehicles

but which is not subject to the Wwest Virginia
motor ~vehicle privilege tax is subject +to
consumers tax or use tax whichever is applic-
able.
Since the burden of proving that a sale is not subject to con-
sumers tax rests upon the vendor, it is the intention of the Tax
Department to assist him by these rules and regulations and to
eliminate the necessity for reguiring an exemption certificate
where it is not deemed necessary. Therefore, on those exempt
articles which are enumerated above, (1) through (8), the Tax
Department does not deem it necessary for the vendor to require
an exemption certificate from the purchaser of such articles.
(b} sSales of the following services are exempt from the
imposition of the consumers tax:
. (1) Professional services.

(A) ‘'"Professional services" shall mean and in-
clude those activities which were recognized
as professional under common law, their
natural and 1lcgical derivatives and any
expansion of the +term made by the Wwest
Virginia Legislature. Professional services
are rendered by physicians, dentists,
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(C)

()

Section 9.01(b)

lawyers, certified public accountants, public
acceountants, ;ptometrists, architects,
engineers, registered professional nurses and
veterinarians.

Services rendered by corporations are not
professicnal services unless the Legislature
has enacted legislation providing that the
particular profession may incorporate.
Therefore, engineering corporations, dental
corporations and medical corporations may
provide professional services.

Professional persons who make sale of tan-
gible personal property or who engage in
activiﬁies which are not professional ser-
vices shall collect consumers tTax on such
sales or sexrvices. For example, kennel
services ©provided by a veterinarian are
subject to tax.

Professional services shall not be related to
the quality of performance or expertise of
the person performing the service. FProfes-
sional, when used in these rules anéd regula-
ticns, is not synonymous with excellence. It
is the type of service which must be profes-

sional, not the aguality or manner in which
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(3)

Section 9.01(b)

the service is performed. To illustrate: A
doctor's services to his patients are profes-
sional services whether .or not his patients
are satisfied with his performance; or, an
individual may excel at repairing television
sets, but his type of services (repair of
television sets) are not considered prcfes-
sional under these rules even though the
manner 4in which he performs is considered
"professional" by his customers or by other

television repairmen.

Personal services.

(A)

(8)

Personal services shall include those ser-
vices done to or performed on the person of
an individual, and such services must be
directly from one person to another. Per-
sonal services include barbering, massaging,
nursing, shoe shining, manicuring, hair
setting, washing and dyeing, services of
dental hygienists and similar services.

Services performed by embalmers and funeral
directors are not personal services, and tax

must be collected on such services.

services rendered by corporations which are sub-

ject to the control of the West Virginia Public

Service Commission.
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(a) To illustrate: Services rendered by taxi
companies and gus companies (carrying of
passengers) are not subject to consumers tax.

(B) Any person which is subjeét to the control of
the West Virginﬁa Public Service Commission
may perform services without charging and
collecting consumers tax.

On those services which are exempt from the imposition of con-
sumers tax, enumerated (1) through (3) above, the Tax Department
does not deem it necessary for the vendor to regquire an exemption
certificate from the purchaser of such services. However, the
burden of_proving that a service is exempt rests upon the vendor.

(c) sSales of certain articles and services +to certain
purchasers are exempt. Certain persons, doing business within
this State, can purchase certain articles or services without
imposition of consumers tax. These exemptions are listed below.
Any purchase of property or services by persons in business which
is not set forth below is subject to consumers tax.

‘ (1) Sales of property or serviceé to churches and bona
fine chartible organizations are exempt from the
imposition of consumers tax if the church or such
organization makes no charge whatever for the
services they render. For example, the purchase
of pamphlets relating to drug abuse are not sub-

ject to consumers tax if the church makes no
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charge in rendering §§rvices Lo persons with drug
problems; or, purchases of supplies and egquipment
by a church to operate a kindergarten are exempt
from consumers tax 1f such church operates such
school without charge to its students.
Sales of property or services to persons engaging
in this State in the business of contracting,
manufacturing, transportation, transmission,
communication, “or in the production of natural
resources. Said sales, to be exempt, must be
confined %o services, machinery, supplies and
materials directly used or consumed in the busi-
nesses named in the preceding sentence.
(A) For example:
(1) sales of janitor services to a person -
who manufactures chemicals are exempt;
(ii) sales of pens ang paper to a telephone
or telegraph company are exempt;
(iii) sales of explosives or drilling bits to
a coal producer are exempt;
(iv}) and sales of tools to a contractor are
exempt.
(B) The sale, to be exempt, must be used in the
business of the individual. 1In other words,

a person who owns a contracting business
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cannoct purchase tools for another or for

personal use at home without payment of

consumers tax.

(¢} Persons in <the business of contracting,
manufacturing, transportation, transmission,
communication, or in the production of
natural resources may purchase tangible
personal property and services to be used or
consumed in the construction of or permanent
improvement of real purchases. All other
persons, including but not limited tc specu-

lative builders or persons constructing for

regsale, must pay consumers tax on purchases
of tangible personalty and services to be
used or consumed in the construction of or
permanent improvement of real estate.

(3) Sales of tangible personal property and services
rendered for use or consumpiion in connection with
the conduct of the business of selling tangible
personal property to consumers.

(A) Persons who make taxable sales of tangible
personalty to consumers may purchase, wi?hout
imposition of consumers tax, tangible per-

sonal property and services for consumption

in their businesses. In other words, this .
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Sc~tion 9.01{c)

subsection refers to retailers, persons who
sell To the public and collect consumers tax
on such sales.

Therefore, a supermarket or grocery store may
purchase Janitor services or refrigerator
repairs without imposition of consumers tax.
Also, a jewelry store may purchase a display
case without imposition of tax.

To be exempt from the imposition of consumers
tax under this subsection, the purchaser must
be a retailer, the purchased article must be
tangible personal property or services, the
product must be used or consumed in the
merchant's business and the merchant must be
in the busines of selling tangible personal
property, subject to consumers tax, to con-
sumers. In order to qualify for the exemp-

tion, all elements listed in the preceding

- sentence must be present.

Sales of tangible personal property or ser-
vices, to a person qualified for exemption
under this subsection, to be used or consumed
in the construction or improvement of real
property are not included within this exemp-

tion and are subject to consumers tax. To
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building materials to enlarge or remodel 1its
store or to construct a warehouse, etc., must
pay consumers tax whn purchasing such mater-

ials.

Sales of tangible personal property and services

rendered for use or consumption in connection with

the conduct of the business of dispensing a ser-

vice subject to consumers tax. This exemption

provides that persons who render taxable services

may purchase tangible personalty and services for

use in business without imposition of consumers

tax.

(A)

(B)

For example, persons who repair appliances,
clean carpets, repair automobiles, etc., may
purchase tangible persconalty and services
without ~imposition of consumers tax. To
illustrate: A company which cleans carpets
may purchase shampoo, so0ap, vacuum cleaners
and repairs to 1ts vehicles Wiﬁhout payment

of consumers tax; for this company collects

Cconsumers tax on the services it renders.,

To be exempt from the imposition of consumers
tax under this subsection, the purchaser must
be in the business of dispensing services,

the purchased article must be tangible per-
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sonal property or services, the purchased
article must be used or consumed in the
purchaser's business and the purchaser must
be in the business of dispensing services,
subject to consumers tax, to consumers. In
order to qualify for the exemption, all ele-
ments listed in the preceding sentence must
be present.

Persons who dispense services not subject to
consumers taxXx are not eligible for this
exemption and must pay consumers +tax on
purchases for use or consumption in business.
To illustrate: .Doctors do not charge or
collect consumers tax on professional ser-
vices to patients. Therefore, any tangible
bersonal property (such as bandages, disin-
fectants, drugs, pens, typewriteres, stetho-
scopes, etc.) purchased by a doctor is
subject to consumers tax, and any services
(janitorial services, typewriter vrepair,
etc.) purchased by a Jocter are subject to
consumers tax. . o
Also, persons in the business of renting or
leasing real estate to others do not gqualify

for the exemption contained within this
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subsection. These persons do not dispense
services subject to consumers 1Tax. There-~
fore, lessors who purchase items to improve
realty or for use in business must pay con-
sumers tax thereon.

Corperations, which are subject to the con=-
trol of the West Virginia Public Service
Commission, are not subject to consumers tax
on purchases of tangible personal property

and services for use and consumption in

business even though the services thé§ feﬁééif

to consumers is not subject to consumers tax.

sales of tangible personal property and services

rendered for use or consumption in connection with

the

commercial production of an agricultural

product the ultimate sale of which will be subject

to consumers tax.

(A}

This exemption applies to perscons engaged 1in

‘the production of agriculture products as a

business and not to persons who produce such
products for their own consumption. There-
fore, a person in the business of farming may
purchase feed, seed, fertilizer, repairs to a

tractor, etc., without payment of consumers

tax.
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Sales of tangible personal property or ser-
vices to a farmér to be used or consumed in
the construction or improvement of real
property are not included within this exemp-
tion and are subject to consumers tax. For
example, sales to farmers of building mater-
ials to construct barns, sheds or fences are

subject to consumers tax.

(6) Sales of tangible personal property for the pur-

pose of resale in the form of tangible personal

property.

(&)

(B)

Perscns who purchese tangible personal pPro-
perty which is to be resold in the form of
tangible personal property are not required
to pay consumers tax on the purchase of such
property. The sale price, whether wholesale
or retail, is immaterial. 1In order To come .
within this exemption, the property must be
tangible personalty and must be purchased for
resale.

For example, a wholesale grocery company may
purchase canned foods from the manufacturer
without paying consumers tax on such pur-
chase. The wholesale grocer will in turn

resell such canned goods to a person who
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makes sale of the products to consumers. The
person (retailer) purchasing such canned
foods from the wholesaler may do so without
inposition of consumers tax, inasmuch as he,
the retailer, resells the canned goods in the
form of tangible personal property.

The exemption within this subsection permits
wholegsalers, distributors, jobbers, etc., to
purchase tangible personal property for the
purpose of resale in the form of tangible
personal property without such purchase being
subject to consumers tax. However, whole-
salers, distributors, Jjobbers, etc., who
purchase tangible personal property or ser-
vices for use or consumption in their busi-
ness must pay consumers tax on  such
purchases. Therefore, purchases of Janitor
services, refrigerator repairs, adding
machines, etc., by a wholesaler, are subject
to consumers tax. In other words, whole-
salers may aveid consumers tax only on pur-
chases of tangible personalty for the purpose

of resale in the form of tangible personalty.
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Services rendered for resale.

(A)

(B)

Services rendered to another for resazle are
not subject to consumers tax. For example,
X, a dry cleaning company, receives articles
of clothing from a customer to be c¢leaned. X
has B, another dry cleaning company, perform
the services on the clothing, and B invcices
X. X pays no consumers tax on his bill from
B, for B rendered services to X for resale.
X will collect consumers tax from the
customer.

The exemption for services under this subsec-
tibn applies to services for resale only and
does not apply to services purchased for use
or consumpition in the business of the pur-

chaser.

Ssales to volunteer fire departments.

Sales and services made to volunteer fire

departments organized and incorporated under the

laws of this State are exempt from consumers tax.

Said exemption shall .extend to fire fighting

equipment,  station house eguipment and construc-

tion of fire stations.

Sales to nationally chartered.fraternal or social

organizations.

g
W
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Sales of property or services to natiocnally

-

chartered fraternal or social organizations for

the sole purpose of free distribution in public

welfare cr relief work are exempt from imposition

of consumers tax.

(10) Sales to the State or United States.

(a)

(B)

Sales of property or services to this state,
and to the United States, and to the institu-
tions, agencies and political subdivisions of
each, are exempt from the dimposition of
consumers tax. -

It 1s mnecessary that the vendor redquire
properly executed exemption certificates from
all purchasers claiming exemption from tax on
any sale or services enumerated (1) through
{10) above. See 6 of these rules and regula-
tions as to the proper treatment of exempt

certificates.

9.02. Use Tax, Exemptions.

(a) Use, within West Virginia, of the following tangible

personal property 1is exempt from the imposition of use tax.

Basically, any item of tangible personal property which the sale

of or purchase of is exempt from consumers tax is alsc exempt

from use tax.
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Section 9.02(a)

All articles of tangib}e personal property brought
into this State by a nonresident individual for
his use or enjoyment while within the State. In
other words, vacationers, visitors or other non-
resident individuals may bring tangible personal
property into this State for their own use without
imposition of use tax.

All articles of tangible personal property which
if purchased within this State would not have been
subject to consumers tax. The exemption contained
herein is related directly to purchase or use of a
particular item of tangible perscnal property and
not to the status of the vendee. 1In other words,
it is use or sale of the particular article or
property which is -exempt. For example, X, a
resident of West Virginia, purchases, by prescrip-
tion, drugs and medicines from an Ohio pharmacy.
X uses such articles within West Virginia but pays
no use tax thereon, for the purchase within West
Virginia of such products would not have been
subject to consumers tax.

As to tanéiﬁle béféonal prbperty exempt from
use tax under this subsection, see section 9.01(a)
of these rules and regulations. Those articles or
products enumerated (1) throucgh (8) therein are
eligible for use tax exemption.
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(3) Use of tangible personal property which the
receipts from the sale of are not subject to
consunmers tax. In other words, that tangible
personal property which is exempt from consumers
tax by reason of section 9.01(c) of these rules
and regulations is also exempt from use tax. See,
within the aforesaid regulation, subsactions
enumerated {1) through (10) therein.

(b) This exemption includes the use of tangible personal

property by persons engaged within this State in the bugsiness of

transportation, manufacturing, transmission, communication, or in

the production of natural resources.

SECTICN 10 RESERVED FOR FUTURE USE
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Section 11. Sale of Food Intended for Humarn Consumption.

11.01. CGeneral. Retall sales of food intended for human
consunption made by certain vendors after June 30, 1979, will be
treated differently from other sales of tangible personal pro-
perty. Not-all sales of food will receive this different or
special tax treatment. The purpose of these regulations is to
provide the clarificaticn and guidance necessary for correct
implementation and application of the so-called "food exemption”.

11.02. Exemption from tax; transition rules. Retail sales of

food intended for human consumption (as defined in section 11.06)
made on or after July 1, 1981, are exempt from sales tax. Retaill
sales of food made after June 30, 1979, but before July 1, 1981,
are subject to the following transition rules.

{a) Sales made after June 30, 1979, but before July 1,
1980. Retail sales of food intended for human consumption {as
defined in section 11.06) made after June 30, 1%$79, but before
July 1, 1880, are taxed as follows:

{1) There is no tax on sales where the monetary con=-
sideration is twenty-five cents (%0.25) or less.

(2} ©On each sale where the monetary consideration is
from twenty-six cents ($0.26) teo fifty cents
($0.50), both inclusive, <the tax is one <cent

($0.01).
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{3) On each sale where t@e monetary consideration is
from fifty-one «cents ($0.51) to one dollar
(51.00), both inclusive, the tax is twe cents
($0.02).

{(4) On each fifty cents {$0.50) of monetary considera-
tion or fraction thereof in excess of one dollar
($1.00), the tax is one cent (80.01).

(b) Sales after June 30, 1980, but before July 1, 1981.
Retall sales of food intended for human consumption (as defined
in section 11.01) made after June 30, 1980, but before July 1,
1981, are taxed as follows:

(1) There is no tax on sales where the monetary con-

sideration is twenty-five cents (50.25) or less.

(2) On each sale where the monetary consideration is
from twenty-six cents ($0.26) to one dollar
($1.00)}, both inclusive, the tax 1is one cent
(50.01).

{3) On each one dollar (8$1.00) of monetary considera-
tion or fraction thereof in excess of one dollar
{51.00), the tax is cne cent {($0.01).

{c) Application of transition rules. Separate sales such

as daily or weekly deliveries may not be aggregated for purpose
of computation of this tax even though the sales are aggregated

in the billing of the customer or in the payment made by the

custoner.
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11.03. Alternate computation of tgg. Where the cash register
eguipment owned by the vendor ‘does not possess the technological
capability and cannot be easily modified to calculate the tax in
the manner provided in subsection (b) of this section, the vendor
may determine the amount of tax due in one of the following ways.

(a) July 1, 1979 - June 30, 1980. -~ During the period
beginning on the 1st day of July, 1979, and ending with the 30th
day of June, 1980, vendors may calculate the amount of sales tax
due by first determining the *total value of all purchases subject
to sales tax at the higher rate and then apply to the total a one
percent (1%) tax rate. No tax is to be charged when this total
is five cents ($0.05) or less. Wwhen this total {of purchases
subject to tax at the high rate) is greater than five cents
($0.05) the tax to be charged is one cent ($0.0l1) on each dollar
or fraction thereof. Next, the total wvalue of all purchases
(food and nonfood) shall be determined, either including or
excluding the amount of the one percent (1%) tax depending on the
capability of the cash register eguipment. To this total a two
percent (2%) lﬁax rate shall be applied. This method of tax
computation will be permitted and is acceptable provided that the
'margin of error in coﬁﬁutation of the sales tax charged on each
customer transaction does not exceed one penny, plus or minus.

Example 1. The market basket of a customer at the
local 'grocery store contains $20.00 of nonfood items

that are subject to sales tax at the 3% tax rate and
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$40.00 of food items that'are subject to sales tax at
the 2% tax rate. The cashier when determining total
sales price, first subtotals the nonfood items ($20.00)
and then calculates sales tax at the 1) tax rate
($0.20). Next, this subtotal ($20.20) is added to the
amount of food items being purchased (540.00); and to
this subtotal of $60.20, the 2% tax rate is applied. A
total of $61.41 (%$60.00 in commodities and $£1.41 in

tax) 1s then ccllected from the customer.

nonfood,
T —- ~—add 1% -- $20.00 + .20 (1%) = $20.20
food  +540.00 = 540.00
total, add 2% = 860.20 + 1.21(2%)

= $61.41

Example 2. -- The market basket of a customer at the
local grocery store contains $20.00 of nonfood items
that are subject to sales tax at the 3% tax rate and
540.00 of food items that are subject to sales tax at
the 2% tax rate. The cashier when determining total
sales price, first subtotals the nonfood items ($20.00)
and then calculates sales tax at the 1) tax zrate
($0.20). HNext, this subtotal ($20.00) is added to the
amount of food items being purchased ($40.00); and to

this subtotal of $560.00, the 2% tax rate is applied. A
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total of $61.40 (560.00 in commodities and $1.40 in

tax) is then collected from the customer.

nonfood == 820.00 x 1% = & .20
1% tax
food -=+540.00
total, 2% tax -- 560.00 x 2% = $1.20
$60.00 + $1.40 = §61.40

(b) July 1, 1980 =~ June 30, 1981. -- During the period

beginning on the 1lst day of July, 1980, and ernding with the 30th
day of Juhe, 1981, vendors may calculate the amount of sales'téx
‘due by first determining the total value of all purchases subject
to sales tax at the higher rate and then apply to the total a two
percent (2%) tax rate. No tax is to be charged vwhen this total
is five cents ($0.05) or less. When this total (of purchases
subject to tax at the high rate) is greater than five cents
($0.05) the tax to be charged@ is two cent ($0.02) on each dollar
or fraction thereof. Next, the total value of all purchases
(food and mnonfood) shall be determined, either including or
exciuding the amount of the two percent (2%) tax depending on the
capability of the cash register equipment. To this total a one
- percent (1%) tax rate shall be applied. This method of tax
computation will be permitted and is acceptable provided that the
margin of error in computation of the sales tax charged on each

customer transaction does not exceed one penny, plus or minus.

v}
jat}
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Example 3. =-- The market basket of a customer at the
local grocery store contains $20.00 of nonfood items
that are subject to sales tax at the 3% tax rate and
$40.00 of food items that are subject to sales tax at
the 1% tax rate. The cashier when determining total
sales price including tax, first subtotals the nonfood
items (8$20.00) and then calculates sales tax at the 2%
tax rate (50.40). Next, this subtotal ($20.40) is
added to the amount of food items being purchased
($40.00); and to this subtotal of $60.40, the 1% tax
rate is applied. A total of $61.01 ($60.00 in commodi-

‘ties and §1.01 in tax) is then collected from the

customer.
nonfood,
add 2% -- $20.00 + .40 (2%) = $20.40
food . +540.00 = 540.00

total, add 1% .560.40 = .61(1%)

$61.01

Example 4. -~ The market basket of

a Eustomer afnfhé
local grocery store contains $20.00 of nonfood items
that are subject to sales tax at the 3% tax rate and
$40.00 of food items that are subject to sales tax at
the 1% tax rate. The cashier when determining total

sales price including tax, first subtotals the nonfood

items ($20.00) and then calculates sales tax at the 2% .
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tax rate (50.40). Next,’ this subtotal (520.40) is
added to the amount of food items being purchased
($40.00); and to this subtotal of $60.40, the 1% tax
rate is applied. A total of $61.00 ($60.00 in commodi-

ties and $1.00 in tax) is then collected from the

customer.
nonfeood -= $20.00 x 2% = & .40
2% tax
food -=-+540.00
total, 1% tax -- 860.00 x 1% = § .60

$60.00 + $1.00 = $61.00

11.04. Payment of collected tax. No profit shall accrue to

any vendor for collecting the sales tax. The total amount of all
sales taxeé collected by the vendor shall be remitted to the Tax
Commissioner.

11.05. Reporting and recordkeeping. Vendors are regquired to

keep such permanent books and records, including records of
inventories, as are sufficient to establish the amount of tax due
the State of West Virginia. During the period beginning July 1,

1979 and ending June 30, 1981, it will be very difficult for some

4 vendors of food to separate for reporting purposes three percent

(3%) sales from sales taxable at the lower rate. Vendors in this
situation may report only the total gross proceeds of sales and
the amount of sales tax collected provided that cash register

tapes or other records are maintained to verify the accuracy of
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the return through audit.  This altg;nate methed of reporting is
permitted only for the period July 1, 1979 ~ June 30, 1981, when
the vendor cannct separate food and nonfood sales. As soon as
the vendor has the capability to separately report gross proceeds
from sales of food and from sales of nonfood, he must do so.

11.06. Definition of food intended for human consumpticn.

{a) General. The term "food" as used in section 11-15-11
of the consumers sales and service tax law and these regulations

is a word of special meaning. To begin with, only retail sales

=

of food and food products that are generally regarded as being

food intended for human consumption are subject to the transition
rules and exempt from sales tax_af_t_er‘ June 30, 1981. second,
food and food products purchased from food-service establishments
{(as defined in section 11.07) or from vending machines remain
subject to sales tax, at the three percent (3%) tax rate.

(b) Definition of "food". The term "food" is defined in

section 11-15-11(c) of the consumers sales and service tax law to

mean and include "all edible foodstuffs, beverages containing no

aléohol and items commonly thought of as food". The term "fbod"
does not include alcoholic liguors, beer, dietary supplements,
ice, medicines, tobacco or tobacce products, or vitamins. Nor
does the term "food" include food sold by food-service establish-

ments (as defined in section 11.12) or from vending machines.
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(c) Tests for determining whether "food¥ is intended for

human comsumption. Occasionally a question may arise concerning

whether a particular food or food preduct is intended for human
consumption. This gquestion is to be answered by application of
the following two tests. If either question is answered in the
negative (no), the item may not be considered as "food intended
for human consumption', and sales tax at the three percent (3%)
tax rate must be collected.

(1) Test one. Is the product generally regarded by
the public as being food intended for human con-
sumption?

(2) Test two. Do the words, statements or pictures on
the label cr food package suggest that the food is
intended for human consumption?

The burden of proving that a particular food or product is pur-
chased as "food intended for human consumption" rests on the
purchaser. 1In case of any doubt as to whether the product is
intended for human consumption, the tax shall be collected at the
thrée percenf (3%) tax rate. Any person claiming to be aggrieved
by having to pay the sales tax at the three percent (3%) tax rate
 shall pay the amount of tax to the retail merchant (vendor) and
file a claim for refund with the Tax Commissioner.

Example 1. EHorse méat and horse meat products are not

generally regarded by the public as food products

intended for human consumption since they are primarily
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purchased as feood for an}mal consumption. The fact
that such preoducts are inspected and may be suitable
for human consﬁmption is insufficient proof of exemp-
tion.

Example 2. Canned cat food may be purchased and eaten
by human beings. Cat £food is nevertheless subject to
tax at the three percent (3%) tax rate.gﬁCanned tuna
fish is intended for human consumption and is subject

tc the +transition rules (and exempt after June 30,

1981) even though the canned tuna fish may be fed to

the cats.

11.07. Foods subject to transition rules and exempt after June

30, 1981.

{a) Generzl. Retail sales of foods and food products
intended for human consumption, except when sold by food- service
establishments or from vending machines, are subject %o the
transition rules phasing out application of the sales tax, where
the sale is made after June 30, 1979 and exempt from sales tax
where the sale is made after June 30, 1981. The term "food" is
broadly defined in section 11.06 to include all edible food-
stuffs, beverages containing mno alcchol and items commonly
thought of as food. This includes (by way of illustration and

not by limitation):

(1) Baking and cooking ingredients. Certain food

items are normally orly consumed after being
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incorporated into food and other ingredients.

P

Since these items then become part of the food

intended for human consumption, they are eligible

items which are subject to the transition rules

and exempt from tax after June 30, 1981l.

(&)

(B)

Alcoheolic ligquor. Sales. of alcoholic

liquors, as defined in section 11.03(a){(2),
which are fit for beverage use, are subject
to sales tax at the three percent (3%) tax
rate regardless of whether +the primary pur-
pose for making the purchase is to use the
alcoholic liguor as a cooking or baking

ingredient.

Baking soda. When represented on or in the
labeling of the package that the product is
"baking soda', i1t is ordinarily sold for use
as an ingredient of food intended for human
consumption. Accordingly, sales of "baking
soda" are subject to the transition rules and
exempt from sales tax after June 30, 1981,
regardless of whether sold in a grocery-itype
store, drugstore or other retail store.
However, when bicarbonate of soda is repre-
sented by the manufacturer either in the

label or in the labeling that the product is
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for medicinal purposes, it is subject to
sales tax at the three percent (3%) tax rate,
regardless of where sold.

~ (C) Cooking ©il and lard. ©Sales of c¢il with a

vegetable or lard base, shortening and lard
which are used in cooking or as an ingredient
in foods such as bread and bakery products
are eligible food items.

(D) Cooking wines. Cooking wines containing no

alccholic content are eligible food items.

(E) Pectin. The term "pectin' is generic for

products marketed undér varicus brand names

and is commonly used as a base in making jams
and Jjellies. When it is incorporated into
Jams and jellies, it becomes part cf £ood
intended for human consumption. Accordingly,

pectin is an eligible food item.

(F) sSalted wine. Wine sold for use in coocking

-which 1s rendered unfit for beverage use by
the adding of salt and which is withdrawn
from storage under section 5362{(d) of the
Internal Revenue Code of 1954, as amended, is
an eligible food item.

(2) Berries.
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Bottled drinking water. The term "bottled drink-

ing water" means water that is sealed in bottles
or other containers and which is intended for
human consumption. This term includes distilled
water and mineral water purchased for human con-
sumption.

Candy and confections.

(A} The term UYcandy" refers to all +types of
preparations commonly referred to as candy
such as hard candy, caramel candy, chocolate
candy, licorice, fudge and toffee, etc.

(B) The term '"confection! means candy and other
food products made with sweetners and fre-
guently prepared with colorings, flavorings,
milk products, cocoa products, nuts, fruits,
starches and other materials. such foods
include but are not limited to frostings,
toppings, edible cake decorations, candy-
coated peanuts, caramel-coated popcorn,
cotten candy and candied apples.

(C) The terﬁ,r“candy and confectionsY does not
inciude chewing gum, sauces, syrups, jellies,
jams, preserves, cakes or cookies, although
these products are also eligible food items.

This term deces not include candy-type laxa-
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tives, cough drops or lozenges which contain
medication, or similar products, even though
they may contain significant amounts of sugar
and may be consumed for pleasure rather than
for treatment. These products are taxable at
the three percent (3%) tax rate.

(D) Cake letters. Birthday cake letters consist-

ing of sugar, albumin, acetic acid and
artificial coloring are subject to the trans-

itidén rules and exempt after June 30, 1%81.

(E) Breath mints. Nonmedicated breath mints are

eligible food items. These items are not

considered to be mnedicated even though the
manufacturer's c¢laim that they prevent or
lessen halitosis. Mints which contain
aspirin, laxatives or anti-acidity gualities
are considered to be medicated and are tax-
able at the three percent (3%) tax rate.

{5) Cereals and cereal products.

{6) Chewing gum.

(A} The term Ygum" refers %o all preparations
called gum such as chiclets, chewing gum and
bubble gum.

{B) Gum containing aspirin or other medication is

subject to tax at the three percent (3%} tax
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rate even though it may be chewed for
pleasure rather than for treatment.

Cocca and cocoa products. The term "cocca pro-

ducts! means any form of chocolate, chocolate
products, cocoa or cocoa products, Such foods
include but are not limited to cocoa nibs, sweet
chocolate, milk chocolate, chocolate syrup and so
forth.

Coffee and coffee substitutes. The term "coffee"

includes but is not limited to roasted coffee
beans, ground coffee beans, decafinated coffee and
instant coffee. —_

Condiments. The term "condiments" includes food

accessories or adjuncts which although having
little or no nutritional wvalue, are used exten-
sively to give flavor to foods and to furnish
pleasing variety. Examples include by way of
illustration and not limitation:

:9 Flévorings and flavoring extraéts.

(B} Food colorings.

(C) Food dressings.r

(D} Glazes.

{E) Cravies.

(F} Herbs (for which no medicinal qualities are

claimed).
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(H)
(1)
(J)
(X)
(L)
(M)

Section 11.07(a)

Marinades.

Mustard.

Pepper.

Salt and salt substitutes.
Sauces.

Spices.

Vinegar.

A list of condiments can be found in Appendix I. This list is

intended to illustrate application of these terms and not to be

an exhaustive 1ist.

{10) Desserts.

(&)

(B)

Frozen desserts. The term "frozen desserts"

includes ice cream, frozen custard, french
ice cream, french custard ice cream, ice
milk, fruit sherberts and water ices.

Dietetic cakes and cookies. Dietetic cakes

and cookies are not dietary supplements since

they are mot ". . . preparations in liquid,

- powdered, granular, tablet, capsule, lozenge

or pill form."

(11) Eggs and egg products.

(12) Fish and fish products.

{13} Flour and flour products.

{14} Fresh and salt water animal products.

(15y Fruit and fruit products.
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(16)
(17)
(18)
(19)

(20)
(21
(22)
(23)
(24)
(25)
(26)
(27}
(28)
(29)

Section 11.07(a)

Gelatins.

s

Meat and meat products.

Milk and milk products.

Mixes for alcoholic and nonalcoholic beverages.

Mixes for alcoholic and nonalcoholic beverages,
whether in liguid or powdered form, are eligible
food products except when the mizer contains
alcohelic liguor or is a dietary supplement,
medicine or vitamin.

Mushrocms.

Nuts.

Oleomargarine.

Poultry and poultry products.

Relishes.

Seeds (edible).

Shortening.

Soft drinks and soft drinks mixes and syrups.

Spreads.

Sugar and sugar products. The term Ysugar and

sugar products" includes granulated, powdered,

confectioners, brown, raw, lump or maple sugars;

‘liguid sugars such as cane syrup, <corn SEyrup,

maple syrup, molasses, sorghum syrup, table syrup;
lactose; dried glucose syrup; glucose syrup;

dextrose monohydrate and dextrose anhydrous.
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Section 11.08

Sugar substitutes.

-

Tea {except medicinal or dietary supplements}).

(A} General. <Teas are eligible food products
except those which c¢laim medicinal gqualities
or otherwise indicate specifically on their
labels or packaging that they are sold as
dietary supplements.

(B) Ginseng tea. Teas made £from ginseng roots

are eligible food products provided no claims

of medicinal gualities are made and the label

or packaging does not specifically.iﬁdicaéé

that the product is sold as a medicine or
dietary supplement.

Vegetable and vegetable products.

11.08. Taxable food.

(a) General. Retail sales of the following items or pro-

ducts are subject to tax at the three percent (3%) tax rate.

(L)

(2)

Alcochol. The term "alcohel® shall mean ethyl
alcohol whatever 1its origin, and shall include
synthetic ethyl alcohol but not denatured alcchol.

Alcoholic liguor. The term "alcoholic liguor"

shall include alcohol, beer, wine and spirits, and
any ligquid or solid containing more than three and
two~-tenths percent of alcohol by weight and cap-

able of being used as a beverage.
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(6)
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(%)

(10)
(11)

Section 11.08(a)

Beer. The term ﬂbeg;”fshall mean any beverage
obtained by the fermentation of barley, malt hops,
or any other similar product or substitute regard-
less of whether categorized as "beer" or '"nonin-
toxicating beer" under W. Va. Code § 60-1-5.
Examples by way of illustration include ale, beer,
lager beer, and malt ligquor.

Dietarv supplements. See section 11.04.

Ice. A1l sales of ice are subject to sales tax at
the three percent (3%) tax rate, regardless of the
purpose or intended use for which the ice is being
purchased or whether the ice is in blocks, chunks,
chips or cubes or in the form of an ice sculpture.

Malt liguor. See Alcoholic liguor.

Medicines. See section 11.05.

Seeds for growing fruits and vegetables.

Spirituous liguor. . The term Yspirituous liguoxr!

shall mean any alcoholic beverage obtained by
distillation and mixed with potable water and
other substances in solution and includes by way
of illustration and not limitation, brandy,
cordials, gin, rum, vodka and whiskey.

Vincus ligucors. See Alcoholic liguor.

Vitamins. See section 11.06.

Page 87




State Tax Department
Leg. Reg. 11-10
Series XV and XV-A
(amended 1979)

Section 11.09

(12) Wine. The term '"wine'" shall mean any alcchelic
beverage obtained byifermentation of the natural
content of fruits, or cother agricultural products,
containing sugar.

11.09. Dietary supplements.

(a) Taxability. Dietary supplements or adjuncts which are

sold in ligquid, powdered, granular, tablet, capsule, lozenge or
pill form are subject te sales tax at the three percent (3%) tax
rate. Health foods and dietetic foods are generally nct con-
sidered to be dietary supplements or adjuncis. Accordingly, most
sales of health foods and dietetic foods are subject to the
transition rules and will be exempt from sales tax after June 30,
1981. Special care must be exercised when the health food or
dietetic food is in liquid, powdered, granular, tablet, capsule,
lozenge or pill form. This  is because eligible food items as
well as dietary supplements, vitamins and medicines which are
ineligible items may be purchased in one or more of these forms.

({b) Definition of dietary supplement. - The term “dietary

supplement! means and includes any product:
'. (1) That is represented to be for special dietary use;
{2) Which is or which contains any essential nutrient,
natural or synthetic vitamin or mineral (or combi-

nation thereof); and
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(3) Which is intended for ingestion in liguid,
powdered, granular, tablet, capsule, lozenge or
pill form.

Any product that does not meet all three of these criteria is not
deemed to be a dietary supplement.

{(c) Representation that product is for special dietarv use.

2 product is represented as being for special dietary use when
direct or implied representation is made on the label, in the
labeling, or in advertising, that the product is a dietary
supplement, or that the product is adequate or appropriate for

supplementing the diet with essential nutrients, wvitamins or

minerals.

(d) Application of definition. A product is considered to

be a dietary supplement if it is in ligquid, powdered, granular,
tablet, capsule, lozenge or pill form and if it purports or
represents that it is to be used:

(1) To supply a special dietary need that exists by
reason of a physical, physiological, pathological
or other condition, including but not limited to
the condition of:

{(A) Disease,

(B) Convalescence,
{C) Pregnancy,

(D) Lactation,

(E) Infancy,
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(F) Allergic hypersensitivity to food,
(@) Underweight, ]
(E) Overweight; or

(2) To supply a vitamin, mineral or other ingredient
for use to supplement the diet by increasing the
total dietary intake of that wvitamin, mineral or
other ingredient +to a total 1level per single
serving which attains or exceeds fifty percent
{50%) of the United States Recommended Daily
Allowance for adults and children four (4) years
or more of age.

{e) Wwhen a supplement is intended for ingestion in liguid

form. A dietary supplement is considered to be intended for
ingestion din liguid form only if it is_intended for ingestion in
daily quantities measured in_drops or other similar units of
measure.

(f) Examples of nutrients and dietary supplements.

Ascorbic acid,

Linoleic acid,

Riotin,

Calcium carbonate,
Calcium citrate,

Calcium glycerophosphate,

Calcium oxide,

Calcium pantothenate,
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Calcium phosphate,
Calcium pyrophosphate,
Calcium sulfate,
Carotene,

Cheoline bitartrate,
Choline chloride,

Copper gluconate,

Cuprous iodide,

Ferric phosphate,

Ferric pyrophosphate,
Ferric sodium pyrophosphate,
Ferrous gluconate,
Ferrous lactate,

Ferrous sulfate,
Inositol,

Iron reduced,

Magnesium oXide,
Magnesium phosphate,
Magnesium sulfate,
Manganese chloride,
Manganese citrate,
Manganese gluconate,
Manganese glycerophosphate,
Manganese hyphoposphite,

Manganese sulfate,
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Manganous oxide,

Niacin,

Ciacinamide,

D=Pantothenyl alcchol,
Potassium chloride,
Potassium glycerophosphate,
Potassium iodide,
Pyridoxine hydrochloride,
Riboflavin,

Riboflavin-S5-phosphate,

Sodium pantothenaééj

Sodium phosphate,

Thiamine hydrochloride,
Thiamine mononitrate,
Tocopherols,
a-Tocopherol acetate,
Vitamin A,

Vitamin A acetate,

Vitamin A palmitate,

vitamin B12, .
Vitamin D2,
Vitamin D3,

Zinc chloride,

Zinc gluconate,

zZinc oxide,
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Zinc stearate,

Zinc sulfate.

Application of regqulations

(1)

(2)

(3)

(4)

Baby formula such as Similac, Enfamil, Prosocbee,
SMA and Neo-Mull Soy are subject to the transition
rules and exempt from sales tax after June 30,
1le81.

Dietetic foods which are represented as "low-
calorie" foods and replace common food items,
examples being dietetic candy, canned fruits,
mayonnaise, salad dressing and canned vegetables,
are subject to the transition rules and exempt
from sales tax after June 30, 1981.

Dietetic foods which are represented as "low-
sodium" foods and . replace common food items,
examples being low-sodium cookies, crackers,
canned fruits, peanut butter, soups and canned
vegetables, are subject to the transition rules
and exempt from sales tax after June 30, 1%81.
Weight control. products such as Slim~Fast Protein
Formula, Metracai,_Figurines, PVM Formula, etc.,
are subject to the transition rules and exempt

from sales tax after June 30, 1981.
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(5) Products which do not replace common food items
but supplement regulér meals, such as Ayds diet
candy, are sold primarily as a dietary supplement.

(6) Yeast. When yeast is prepared, dried and scld in
flaked, powdered or tablet form, it is usually
sold as a dietary supplement and is subject to tax
at the tThree percent (3%) tax rate. However,
yveast sold in cakes and dry (granular) yeast sold
in packages or envelopes 1s generally sold as a
baking ingredient and is subject to the transition
rules and exempt from sales tax after June 30,

~--1981,

11.10. Medicines

(a) Taxability. Patented medicines and other products used

primarily as health aids or theraputic agents are not "food"
within the meaning of that term as defined in section 11-15-11(c)
of the West Virginia Code and section 11.01 of these regulations.
Accordingly, sales of medicines and over-the-counter drugs,
whether in liquid, powdered, granular, tablet, capsule, lozenge
of pill form are subject to sales tax at the three percent (3%)
tax rate, except where they are purchased under a prescription
written by a medical practitioner licensed to write prescrip-
tions. Sales of prescription medicines are exempt under section

11-15-9(13) of the West Virginia Code.
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Allergy treatment products,

Analgesics,

Antacids,
Antidiarrheal products,
Antiemetics,
Antimicrobial products,
Antipersperants,
Antirheumatic products,
Antiseptics,
Antitussives,
Bronchodilators,

Cold remedies,
Contraceptive products,

Dandruff products,

Dentifrices and dental products,

Dermatologic products,
Emetics,

Hermatinics,
Eemorrhoidal products,
Laxatives,

Ophthalmic products,

Oral hygiene products,

Sedatives and sleeping aids,

Over-the-counter drugs can be classified as follows.

(b) Categories of taxable medicines and health aids.
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Stimulants,

sunburn prevention and treatment
products,

Vitamin - mineral products,

Miscellaneous.

{c) Application of regulations.

(1) Any product used primarily for medicinal purposes
is taxable at the three percent (3%) tax rate,
except when sold by prescription. =

{2) All patented medicines or other products used as
health aids are taxable at the three percent (3%)

" tax rate, except when sold by prescription.

(3) Bicarbonate of soda. Bicarbonate of socda when

represented on the label or in the labeling of the
package that it d1s *baking soda" is ordinarily
sold for use as an ingredient of food intended for
human consumption. Accordingly, "baking soda' is
subject to the transition rules and exempt from
sales tax after June 30, 1981, regardless of
whether sold in a grocery-type store, drugstore or
other retall store. However, when bicarbonate of
soda is represented by the manufacturer either in

the label or in the labeling that the product is

for medicinal purposes, it is subject to sales tax

at the three percent {(3%) tax rate regardless of
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whether sold in grocery-type stores, drugstores or
other retail stores. When scld for medicinal
purposes, bicarbonate of soda is freguently in
tablet form or in packets containing one-half
(1/2) teaspoon of bicarbonate of soda.

(4) Products to prevent dehvdration. Products used to

prevent dehydration and replace electrolytes lost
in diarrheas and other cases of fluid loss are
subject to tax at the three percent (3%) tax rate.

(5) See Appendix 2 for a list of taxable medicines and
health aids. This list is intended to illustrate
applicaticn o©f the sales tax law and i1s not
intended to be a comprehensive listing.

11.11. vitamins and minerals.

{a) General. Essential vitamins and minerals occur natu-
rally in foods. Since a good diet will include a variety of
foods that together will supply all the nutrients needed, a
nutritionally adeguate diet may be obtained without the use of
speéially' formulated vitamin and mineral preparation or other
specifically formulated therapeutic products. Accordingly, these
products serve as deficiency correctors or theraputic agents to
supplement diets deficient in essential nutrition rather than as
"food*®.

(b) Taxability. Vitamins and minerals, whether sold in

liquid, powdered, granular, tablet, capsule, lozenge or pill form
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are subject to sales tax at the three percent (37) tax rate
unless they are purchased under af prescription written by a
medical practitioner licensed to write prescriptions.
Vitamins sold under a prescription are exempt from sales tax
under section 11-15-9{13) of the West Virginia Code.
{c) Examples.
{1) Cod liver oil.
(2} Halibut oil.

(3) Liguid vitamins.

(6) Vitamin tablets.

(7) Capsules advertised as being high in vitamin
content and for use in eliminating hunger sensa-
tions normally encountered by persons on reducing
diets are tazable at the 3% tax rate.

(8) Wheat germ oil.

11.12. Sales by food-service establishment.

(a) Imposition of tax. _Sales tax at the rate of three

pegcent (3%) is imposed on all receipts derived by food-service
establishments from the sale of foed or drink (or both food and
drink), including sales of beer, wine or alcoholic beverages and
including any cover, minimum, entertainment or other charge.
This tax applies regardless of whether the purchase is for con-

sumption on the premises of the seller or the ordex is "to go'" or
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"to take-out" and whether the orders may be sold by weight or
measure.

Tﬁ? Exemption and bracket system. Sales for a monetary

consideration of five cents (50.05) or less are exempt from tax.
Where the moOnetary consideration is from six cents ($0.06) to
thirty-£five cents ($0.35), both inclusive, the tax is one cent
($0.01). Where the monetary consideration is from thirty-six
cents ($0.36) to seventy cents (50.70), both inclusive, the tax
is two cents ($0.02). Where the monetary consideration is from
seventyone cents (50.71) to one dollar ($1.00), both inclusive,
the tax is three cents ($0.03). When the sales price is in
. excess of one dollar ($1.00), the tax is three cents ($0.03) on
each whole dollar and upon any fractional part of a dollar in
excess of whole dollars, as follows:
(1) One cent cn the fractional part of the dollar if
less than thirty-six cents ($0.35).
(2} Two cents on the fractional part of the deollar if
in excess of thirty-five cents ($0.35), but 1less
than seventy-one cents (50.71).
(3) Three cents on the fractional part of the dollar
if in excess of seventy cents ($0.70).

(¢) Definition of "food=service establishment". The term

"food-service establishment" means any fixed or mobile:

. {1l) automat,
(2)

bar,
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{(3) cafe,
(4) cafeteria,
(5) catering operaticn,
(6) cocktail lounge,
{7) coffee shop,
(8) commissary,
(9} drive-in,

(10) fast food restaurant,
(11) f£fish and chips place,
. (12) fried chicken place,
(13) grill!ﬁrrwrﬁr -

(14) hamburger or hot dog stand,

(15} 4ice cream stand,

(16) industrial feeding establishment,

(17) 1lunch cart,

(18) 1lunch counter,

{(i9) luncheonette,

(20) mnight club,

(21) pizzeria, : : L

(22) private, public or mnonprofit organization or
institution routinely serving food,

(23) restaurant,

{24) roadside ice cream and refreshment stand,

{25) sandwich shop,

(26) short crder cafe,
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(28)
(29)
(30)
(31)

(32)

Section 11.12{(4)

snack bars (includinq those in bowling alleys,
drive-ins, movie theaters, civic centers, student
unions, etc.)

soda fountain,

tavern,

tea room,

any other similar place in which food or drink is
prepared for sale or service on the premise or
elsewhere, and

any food-service establishment which operates for
a limited period of time in connecition with events
such as {(but not limited to) a fair, carniwval,
circus public exhibition, athletic event, or

similar gatherings.

{d) Special rule for delicatessens, dairies and bakery

stores. A delicatessen, grocery, market, dalry or bakery store

shall not be considered food-service establishments as defined in

subsection (b) except for the sale of:

(1)
(2)
(3)

(4)
(5}

dinners,

luncheons,

barbecued chicken (except  whole barbecued
chicken),

sandwiches,

snacks,
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{6) hot pizza, and
{(7) other similar items which are commonly sold at
snack bars, coffee shops or luncheon counters.

{e) Application of regulation to specific vendors.

(1) Dormitories at colleges and universities. See

section 11.15.
{2) Hospitals. Food and meals furnished or sold by
hospitals are taxable as follows.
(A) Foeod and meals furnished to patients are not
subject to sales tax. TFeood and food products
purchased by the hospital to serve to its

patients are subject to the transition rules

and exempt from sales tax after June 30,
1981, except when the food and meals are
purchased from a caterer.

(B} Food and meals sold to the general public and
to employees of the hospital are subject to
sales tax at the three percent (3%) tax rate.
wWhen the hoséiéalrpurchasés fﬁod for sale in
accordance with this paragraph, it may issue
'aﬁ"egémpti6£;¢é;%§fiégégmﬁéEgﬁgg;fﬁe food and
food products are being purchased for resale.

(3) Hotels, motels, tourist homes and rooming houses.

Food and meals sold by hotels, motels tourist

* homes and rooming houses are subject to sales tax .
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at the three percent (3%) tax rate. when the food
and meals are furnisﬁed cn a dally charge rate,
sales tax shall be calculated on each daily
charge. If separate charges are made for each
meal, sales tax must be computed on each charge.

Migrant farm workers. Commercially operated camps

for migrant farm workers are usually owned and
operated by persons who house and feed workers on
a contract basis. The amount charged the worker
under this contract may be subject to tax at the
three percent (3%) tax rate depending upon the
exact arrangements.
(A) If the contract provides for both room and
board to be furnished to the workers, both
the room rent and the meals are taxable at

the three percent (3%) tax rate.

(B) 1If the contract provides for the rental of

individual houses or apartments for a period
of time in excess of thirty (30) deys, and
the worker buys his own groceries and pre-
pares his own meals, then no tax is due on
the rental and purchase of the groceries is
subject to the transition rules and exempt

after June 30, 1981.
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In those instances where the workers have an
arrangement betw;en themselves whereby they
appoint one worker as cook to purchase and
prepare all food and to present the grocery
bills to the employer who then makes a pay-
roll deduction from the workers' earnings on
a pro rata basis, without any charge Zfor
housing, no tax is due on the housing or the
meals. The food purchased by the worker-cock
on beﬁalf of the group is subject To the
transition rules and exempt after June 30,

les8l.

(D} If the cook is employed by the employer and
he purchases all groceries charging them to
the employer who then charges the workers,
the sale. .is subject to tax at the three
percent (3%} tax rate.

(E} The sale of meals or food by an employer
including sales where payment is made by
payroll deduction are taxable at the three

" percent (3%) tax rate.

(5) Nursing and convalescent homes. Food and meals

furnished or sold by nursing and convalescent

homes are taxable as follows.




State Tax Department

Leg. Reg. 11=-10
Series XV and XV-A
{amended 197¢)

(A)

(B)

(c)

Section 11.12(e)

Food and meals furnished to patients or
residents of nufsing homes or convalescent
homes are not sﬁbject to sales tax except
when the food and meals are separately billed
to the patient or resident. Assuming that
separate billing does not occur, the food and
food products purchased by the nursing or
convalescent homes to serve to thelr patients
or residents are subject to the transition
rules and exempt from sales tax after June
30, 1981, except when the food and meals are
purchased from a caterer.

Food and meals furnished to patients or
residents of nursing or convalescent homes
are subject to sales tax at the three percent
(3%) tax rate when the focd and meals are

separately billed to the patient or resident.

. When the billing is determined on a daily

charge rate, sales tax shall be collected on
the daily charge. Where separate charges are
made for each meal or purchase, sales tax
shall be collected on each charge.

Food and meals served to the general public
and toc employvees of the nursing or convales-
cent home are subject to sales tax at the
three percent (37) tax rate.
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{D) Exempt purchase of food. when the nursing

home or convaleséent'home purchases fcod for
sale in accordance with paragraphs (B) or
(C), it may issue an exemption certificate
because the food and food products are being
purchased for resale.

Schools. See section 11.14.

Street vendors. Because of the nature of their

operation, most street vendors must collect sales

tax at the three percent (3%) tax rate on all

their sales. Exceptions include sales of the

following products by street vendors or door-to-

door vendors:

(A) Sales of fruit or vegetables in bulk, by the
pound {(or fraction thereof) or dry measure.

{(B) Sales of prepackaged foods commonly sold in
grocery-type stores without  food~service
sales.

{C) Sales of eggs, meat and fish.

Summer camps. Food and meals sold or furnished by

summer camps to campers, employees or the general
public are subject to sales tax at the three
percent (3%) tax rate regardless o¢f whether the
camp i1s operated by governmental agency or unit;

by a church or_religious organization; by a school
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or c¢ollege; by a charitable, educational or civic
organization; by a nonprofit organization or
corporation; or by any other person. when a
summer camp purchases food and food products, it
may issue an exemption certificate because the
purchases are for resale subject to sales tax.

(9) Youth organizations. Food sold by organizations

such as the YMCA and YWCA are subject to sales tax
at the three percent (3%) tax rate, except to the
extent that CUT § 11.17 is applicable.

11.13. Grocery=-type store.

(a2) Taxability of sales. Retail' sales by grocery-type

stores of food and food products (as defined in CUT § 11.01) that
are intended for human consumption and which are generally sold
for home preparation or consumption {or both) are subject to the
transition rules and exempt from sales tax after June 30, 1981.
Sales of other food or focd products such as beer, ice and animal
food, as examples, and sales of dietary supplements, medicines,
viﬁamins and all nonfood commodities are subject to sales tax at
the three percent (3%) tax rate. Should the grocery-type store
also sell dinners, luncheons, sandwiches, snacks, hot pizza and
other similar items which are commonly sold at snack bars, coffee
shops or luncheon counters, then as to these sales only, the
grocery~type store is deemed to be a food-service establishment.

These sales are subject to sales tax at the three percent (3%)
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tax rate and the following regulations, to the extent applicable,

are to be applied in order to determine what sales are subject to

the higher tax rate.
{1) Delicatessen, CUT § 11.06.
{(2) Bakery or pastry shop, CUT § 11.10.
(3) Dairy store, CUT § 11.11.
(4) Grocery store taxable sales, Appendix 3.

{b) Purchases for use in business or for resale. CGrocery=-

type stores are exempt from the payment of consumers sales and

service tax and use tax, on all purchases of the following goods
and services. ©However, in order to claim this exempticn, the
grocery-type store must present a signed exemption certificate to
the vendor who is supplying the good or service.

(1) The purchase of food, food products and other
tangible personal property for resale to consumers
is exempt from tax.

(2) The purchase of tangible personal property or
services for use or consumption in the business of
seliiﬁg fbod éﬁd féba-ﬁfégﬁéfs as well as other
tangible personal property to consumers igs exempt
from tax excéét ‘for the purchaser of tangible
perscnal property or services to be used or con-
sumed in the construction or improvement of real
property. These purchases are subject to tax at

the three percent (3%) tax rate.
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{A) Example. A grocery-type store may purchase
janitor services or refrigeration repairs
without imposition of sales tax.

(B) Example. A grocery-type store that purchases
building materials to enlarge or remcdel its
store or to construct a warehouse, etc., must
pay sales tax when purchasing such materials.

11.314. Delicatessen.

(a) General. In many cases & delicatessen operates both in
the manner of a grocery-type store and that of a food-service
esﬁablishment. Care must be exercised so that the three percent
(3%) sales tax .is collected on all food-service establishment
type sales.

(b) Operation as a grocery-type store. When a delicatessen

sells canned goods; fresh produce; frozen foods (dinners, meat
pies, vegetables, etc.); cold cuts; unheated fish (including
precooked or smoked products) and sells salads by weight or in
prepackaged containers; or other food commonly sold in grocery
stores (without delicatessens) for home preparation and consump-
tion in the same manner and packaging as is done or found in
grocery stores (without delicatessens), such sales are subject to
the transition rules and exempt from tax if made after June 30,
leg8l. — i

(¢) Operation as a food-service establishment. When a

delicatessen sells dinners, luncheons, sandwiches, snacks and
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other similar products which are commonly so¢ld at snack bars,
coffee shops or lunchecon counters, éﬁether with or without beve-
rage (including coffee and tea) and regardless of whether for
consumption on or off the premises of the vendor, it is operating
as a food-service establishment and must collect sales tax at the
three percent (3%) tax rate on all such sales. All sales of hot
food or drink are considered to be prepared for immediate con=-
sumption by virtue of their heated condition and are therefore
subject to sales tax at the three percent (3%) tax rate regard-
iess of the nature of the business making the sale or when the
food or drink is actually consumed. Examples of taxable sales
include {by way of illustration and not limitation) the sale of:
(1) TFood or drink prepared and served for immediate
consumption on or near the premises of the seller.
(2) Food or drink prepared and sold on a "take-out! or
to-go" basis for immediate coiisumption on or off
the premises of the seller.
(3) Hot prepared food (except barbecued chicken seold
whole and unsliced). | _ "
(4) Hot drinks such as coffee, tea and cocoa.
(5) Cold drinks sold in paper cups or plastic cups,
e.g., soft drinks, fruit juices and milk.
(6 TFood or drink arranged on a tray, plate or

platter, whether intended for individual or multi-

ple servings and whether sold by the pound or by
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the serving, e.g., a deli tray of cold cuts and
cheese.

(7) A sandwich, either hot or cold. A sandwich which
is purchased in a frozen state and which is taken
from the premises of the retailer in that state is
subject to the transition rules and exempt after
June 30, 1s81.

(8) A combination of hot foods, or a combination of
cold foods, or a combination of both hot and cold
foocds, whether sold on a plate or in nmultiple
containers, when a single ©price has Dbeen
established for the meal or dinner, regardless of
any itemization on the sales check.

(d8) Prepackaged food products. The sale of prepackaged

food products is subject to the transition rules and exempt after
June 30, 198l1. The term "prepackaged food products" includes but
is not limited to food packaged by the preparer or food processor
and sold by the retailer in unopened original containers or
paékages. It also includes over-the-counter sales of food sold
in bulk by weight or measure and packaged by the delicatessen,
grocery, market, dairy or bakery store. This terim does not
include meals, snacks, sandwiches and beverages, etc., solid

over-the-counter by these establishments.
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(e) Definitions.

-

(1) Foecd sold for immediate consumption. The term

"food so0ld for immediate consumption" means those
sales of food which ordinarily are sold for imme-
diate consumption a2t or near the premises of the
seller and which are taxable even though the food
is so0ld on a Ytake-out" or Yto-go" order and is
actually bagged, packaged or wrapped and taken
from the premises of the seller. Where and when
the customer actually eats the food is immaterial.

{2) Hot prepared food. The term Yhot prepared food"

means these products, items or components which

have been prepared for sale in a heated state and
which are sold at any temperature which is higher
than the air temperature of the xoom or place
where they are sold.

(A} TFood is prepared for sale in a heated state

if the vendor attempts to maintain the food

ét a-mféﬁperatu;em ﬁhi;h. iém"wérmer than the
surrounding air temperature by using heat
lamps, warming trays, steam trays, ovens or
similar units, or cocks the food to order,

whether by microwave oven or more conven-

ticnal means.
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Section 11.14(f)

(B) If the sale is intended to be of a hot food
product, the saié is of a hot food precduct
regardless of any cooling which may inciden-
tally occur.

{(C) Example. The sale of a toasted sandwich
intended to be in a heated state when sold,
such as a fried ham sandwich on toast, is a
sale of a hot prepared food even though it
may have cooled due to delay.

Single sales price for meal. A single sales price

is established for a combination of het or cold
foods (or both hot and cold foods) when a single
price for the combination is listed on a menu, or
wall sign, or is otherwise established.

Sandwich. The term "sandwich" includes anything
commeonly thought of as a sandwich including an
open-faced sandwich, Poor Boy, submarine, hoagie,
or hero sandwich and, for purposes of these regu-
lations, a2 hamburger, cheeseburger, barbecue, fish
sandwich, hot dog, sloppy Jjoe and other similar

sandwiches.

(f) Applications.

(1)

A customer orders a sandwich and eats 1t on the

premises. -- Taxable.
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(2)
(3)

(4)

(5)

(6)

(7)

Section 11.14(f)

A customer orders a sandwich "to go¥. -~ Taxable.

A customer orders a sandwich "to go' and also buys
a fountain scft drink. -- All taxable.

A customer orders a sandwich "to go' and also buys
a pound of potato salad. -- The sandwich is taxz-
able while the potato salad is subject to the
transiticn rules.

A customer orders two sandwiches, two fountain
soft drinks and a pound of potate salad *to
go'. == The sandwiches and soft drinks are taxable
while the potato salad is subject to the transi-
tion rules.

A customer orders one sandwich "to go¥, one cup of
coffee, one pound of sliced bologna, one-half
pound of cheese and one pound of potate salad. --
The sandwich and coffee are taxable while the
bologna, cheese and salad are subject te the
transition rules.

A customer orderé two sandwiches Yto goV, one cup

of coffee, one small soft drink (in paper cup),

one pbﬁnd. of Sli&ediﬁoi;gna, one-ﬂaif pound of
cheese and a pound of potato salad. =-- The sand-
wiches, coffee and soft drink are subject to tax
at the three percent (3%) tax rate while the
bologna, cheese and salad are subject to the

transition rules.
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{8) A customer purchases’ a loaf of bread, one-half.
pound of salami, one quarter pound of swiss
cheese, a bag of potato chips and a canned soft
drink, all of which he takes with him. -~ This
entire transaction is subject to the transition
rules.

(9) Sale of hot pretzels and hot popcorn are subject
to tax at the three percent (3%) tax rate.

(10) A customer orders a sandwich '"to go" and a soft
drink which is so0ld in a can. =~ The sandwich is
subject teo tax at the three percent (3%) tax rate.

. ) The canned soft drink is éu.bject to the transition
rules except when it is sold in a paper or plastic
cup.

(11} A delicatessen advertises the sale of a hot ham
and cheese sandwich, an order of potatoc salad and
a canned soft drink for $3.50. Although the
vender places the potato salad in a separate
container and the soft drink is sold in a can, the
entire sales price of $3.50 is subject to sales
tax at the three percent (3%) tax rate because all
three (3) items are so0ld as components of an

advertised meal.

-. (g) Purchase for use in business or for resale. _ Delica-

Tessens are exempt from the payment of consumers sales and
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service tax and use tax, on all purqhases of the following goods
and services. However, in order to claim this exemption, the
delicatessen must present a signed exemption certificate to the
vendor who is supplying the good or service.

(1) The purchase of food, food products and other
tangible personal property for resale to consumers
is exempt from tax.

(2) The purchase of tangible personal property or
services for use or consumption in the business of
selling food and food products as well as other
tangible personal property to consumers is exempt

from tax except for the purchase of tangible

personal property or services to be used or con-

sumed in the construction or improvement of real

property. These purchases are subject to tax at
the three percent (3%) tax rate.

(A) Example. A delicatessen may purchase janitor
services or refrigeration repairs without
impesition of sales tax.

(B) Example. A delicatessen that purchases
building materials to énlarge or remodel its
stcre or to construct a warehouse, etc., must

pay sales tax when purchasing such materials.
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11.15. Rakervy store or pastry shop.

(a)} Taxability. Sales by bakery stores or pastry shops

which sell their products in the same manner as a grocery-type
store selling baked goods and pastries made by a third party, are
subject +to the transition rules and exempt from tax after
June 30, 1981, except when their products are sold as provided in
subsection (b).

(b) Bakeries which are also food-service establishments --

Bakery stores which also have food-service facilities, whether
they be limited to sales cof hot coffee, tea or cocoa and bakery
products or include a larger menu, and regardless of whether the
bakery has facilities for on-premise consumption or all orders
are sold on a "to go" basis, must collect and remit tax at the
three percent (3%) tax rate on all food~service sales. Examples
of taxable sales include (by way of illustration and not limita-
tion) those fobod-service establishment sales identified in
section 11.09(c).

(c) Application.

(1) A customer has a doughnut and coffee at the lunch
counter of a donut shop and also purchases a dozen
doughnuts. -- The coffee and doughnut are subject
to the three percent (3%) tax rate whilie the dozen
doughnuts are subject to the transition rules and

exempt after June 30, 1981.
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(2)

(3)

(4}

(5)

(6)

Section 11.15(c)

A customer crders one or more doughnuts which are
served to him at the; lunch counter of a bakery
store. =-- This sale is taxable at the three per-
cent (3%) tax rate.

A customer orders one or more doughnuts fto take
with him. -- This sale is subject to the transi-
tion rules and exempt from sales tax after June
30, 1981.

A customer orders a cup of coffee "to go' and a
dozen deughnuts. -- The coffee is subject to the
three percent (3%) tax rate while the doughnuts
are subject to the transition rules and exempt
after June 30, 1981.

A customer orders a cup of cofiee '"to go" and a
doughnut. =-- The coffee 1is subject to tax at the
three percent (3%) tax rate while the doughnut is
subject to the transition rules and exempt after
June 30, 1%81.

A custoﬁer orders é cup of cof%ée "to go' and a
doughnut and alsc an apple pie. =~ The coffee is
subject to tax at the théée percentr(3%j tax rate
while the doughnut and apple pie are subject to
the transition rules and exempt afier June 30,

1981. . : L -

Page ©8




State Tax Department
Leg. Reg. 11=-10
Series XV and XV-A
{amended 1979)
Section 11.15(4)

{(d) Prepackaged food products. The sale of prepackaged

-

food products is subject to the transition rules and exempt after
June 30, 1981. The term "prepackaged food products" includes but
is not limited to food packaged by the preparer or food processor
and sold by the retailer in unopened original containers or
packages. It alsoc includes over-the-counter sales of food sold
in bulk by weight or measure and packaged by the delicatessen,
greocery, market, dairy or bakery store. This term does not
include meals, snacks, sandwiches and bevérages, etc., sold
cver-the~counter by these establishments.

(e) Purchases for use in business or for resale. -~ Bakery

stores or pastry shops are exempt from the payment c¢f consumers
sales and service tax and use tax, on all purchases of the fol-
lowing goods and services. However, in order to claim this
exemption, the bakery store or pastry shop must present a signed
exemption certificate to the vendor who is supplying the good or
service.

(1) The purchase of food, food products and other
tangible personal property for resale to consumers
is exempt from tax.

(2) The purchase of tangible personal property or
services for use or consumption in the business of
selling food and food products as well as other
tangible personal property tTo consumers is exempt

from tax except for the purchase of tangible
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personal property or services to be used or con-

sumed in the construction or improvement of real

property. These purchases are subject to tax at
the three percent {(3%) tax rate.

(A) Example. A bakery store or pastry shcp may
purchase Janitor services or refrigeration
repairs without imposition of sales tax.

(B) ExXample. A bakery store or pastry shop that
purchases building materials to enlarge or
remocdel its store or to construct a ware=
house, etc., must pay sales tax when pur-
chasing such materials.

11.16. Dairy store.

(a) Taxability. Retail sales by dairy stores of milk and

milk products that are intended for human consumption and which
are generally sold for home consumption are subject to the trans-

ition rules and exempt from sales tax after June 30, 1981.

(b) Sales of ice crean. Ice cream and other frozen milk
products (including frozen yogurt and frozen custérd) which are

sold in bulk; that is, in pints, guarts and half-gallens, are

‘subject to the t:anéifian rﬁles and exempt_frdﬁ-ﬁakmafter-3une
30, '1981. Products such as ice cream cakes, ice cream pies and
ice cream cake rolls, when sold whole and unsliced are eligible
food items. BSales of ice cream and other frozen milk products
(including frozen vogurt and frozen custard) are subject to tax

at the three percent (3%) tax rate when sold:
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(1) in cones, cups, dishes or on plates;
(2) as sundaes and banana_;plits, etc.;
(3) as waffles and ice cream;

{(£4) as a milkshake; or

(5) as a piece of ice cream cake or pie.

(c) BSales of other food products. If the dairy store sells

other food and food products such as these generally sold in a
grocery-type store (without a delicatessen), these sales are
subject to the transition rules and exempt from tax after June
30, 198l. 1If the dairy store makes sales of dinners, luncheons,
sandwiches, snacks, hot pizza or other similar items which are
commenly sold at snack bars, coffee shops or luncheon counters,
these sales are subject to tax at the three prercent (3%) tax rate
and the provisions of CUT § 11.09 (c) apply.

(d)} Prepackaged food products. The sale of prepackaged

focd products is subject to the transition rules and exempt after
June 30, 1981. The term "prepackaged food products" includes but
is not limited to food packaged by the preparer or food processor
and sold by the retailer in uncpened original containers or
paékages. It also includes over-the-counter sales of food sold
in bulk by weight or measure and packaged by the delicatessen,
grocery, market, dairy or bakery store. This term does not
include meals, snacks, sandwiches and beverages, etc., sold
over-the~counter by these establishments. Examples include (by

way of illustration and not limitation) the sale of:

Page 107




State Tax Department
Leg. Reg. 11-~-10
Series XV and XV-A

{amended 19879)

(1)

(2)

Section 1ll.16(e)

Popsicles, ice cream cones and ice cream sand-
wiches which are prepackaged by the manufacturer.
Products packaged and sold in the same form as

commenly found in grocery-type stores.

{e) Purchases for use in business or for resale. Dairy

stores are exempt from the payment of consumers sales and service

tax and use tax, on all purchases of the following goods and

services. However, in order to claim this exemption, the dairy

store must present a signed exemption certificate to the vendor

who is supplying the good or service.

{1)

(2)

The purchase of food, food products and other
tangible personal property for resale to consumers
is exempt from tax.

The purchase of tangible pexrsonal property or
services for use or consumption in the business of
selling food and food products as well as other
tangible perscnal property ToO consumers is exempt
from tax except for the purchase of tangible
personal piépéféf or services to be%used or con-
sumed in the construction or improvement of real

property. ,These'purchasés are subject to tax at

the three percent (3%) tax rate.

(A} Example. A dairy store may purchase Jjanitor
services or refrigeration repairs without

imposition of sales tax.
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Example. A dairy store that purchases build-

ing materials to enlarge or remodel its store
or to construct a warehouse, etc., must pay
sales tax when purchasing such materials.

11.17. Qther retailers of food.

(a) Taxability. Stores such as department stores, discount

stores, variety stores, drugstores, gas stations and any other
place of business that sells tangible personal property at retail
are geneially required to collect sales tax at the three percent -
(3%) tax rate on all sales except when the sale is specifically
made exempt from tax by law (such as sales of gasoline and pre-~
scription sales of drugs) or when the purchaser presents a valid
exemption certificate.

(b) Sales of food. Retail sales of food and food products

{as defined in section 11.01) that are intended for human con-
sumption and which are generally sold for home preparation or
consumption (or both) are subject to the transition rules and
exempt Ifrom sales tax affer June 30, 198l. sSales of other food
or fcod products such as beer, ice and animal food, as examples,
and sales of dietary supplements, medicines, vitamins and all
nonfoed commodities are subject to tax at the three percent (3%)
tax rate. Should the retailer alsc sell dinners, luncheons,
barbecued chicken (except when sold whole and unsliced), sand-
wiches, snacks, hot pizza and other similar items which are

commonly scold at snack bars, coffee shops or luncheon counters,
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then as to these sales only, the retailer is deemed to be a

-

food~service establishment. These sales are subject to sales tax

at the three percent (3%) tax rate and the following regulations,

to the extent applicable, are to be applied in order to determine

what sales are subject to tax at the higher rate.

(1)

(2)

{5)

(6)

All sales from vending machines are subject to tax
at the three percent (3%) tax rate. See section
11.14.

All restaurant, cafeteria, snack bar and luncheon
counter type sales are subject to tax at the three
percent (3%) tax rate regardless of whether the
food is consumed on the premises or is ordered '"to
go". See section 11.08.

Delicatessen type sales aré subject to the provi-
sions of section 11.10.

Sales of doughnuts, cup cakes, pies, cakes and
other baked goods in the same manner as a bakery
store or pastry shop, are subject tc the provi-
sions of section 11.11. . -

Sales of ice cream and ice cream products in the

same manner as a daliry store, are subject to the

provisions of section 11.12.
Sales of food and food products such as candy
bars, peanuts, and other grocery-type store items

are subject to the provisiocns of section 11.08.
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(7)

(8)

Section 11.18

Sales of "hot peanuts'" are subject to sales tax at
the three percent (32) tax rate. However, sales
of freshly rcasted peanuté which are not intended
to be sold in a heated state are subject to the
transition rules and exempt after June 30, 1981,
even though they may be in a heated state when
sold. The criteria here is whether after roast-
ing, the wvendor maintains the peanuts in a heated
state.

Sales c¢f "hot pretzels" are subject to sales tax
at the three percent (3%) tax rate. However,
sales of freshly baked pretzels which are not
intended tec be so0ld in a heated state are subject
to the transition rules and exempt after June 30,
1981, even though they may be in a heated state
when sold. The criteria here is whether after
baking, the vendor maintains the pretzels in a
heated state.

of food from vending machines.

11.18. Sales

A1l sales

of tangible personal property (including sales of

food and food products) from vending machines are subject to tax

at the three precent (3%) tax rate, regardless of who owns the

machine or where it is located in this State. Tax applies to

each individual

cents ($0.05).

purchase which is for an amount in excess of five

v
i
e
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11.19. Food sold te school students or emplovees.

-

(2} Exempt sales. Sales of meals to kindergarten, elemen-

tary and secondary sci:ool students by officials of a public,

private, parochial or denominational school are exempt from sales

tax. LT

(b) Eligible sales. Sale of food or food products during

nermal school hours tc¢ kindergarten, elementary and secondary
school students or employvees that are not exempt under subsection
(a) are subject to the transition rules and exempt from sales tax
after June 30, 1981, when the sale is made:

(1) By a public, private, parochial or denominational

school which is subject to regulation by the West

Virginia State Board of Education;

{2) By an crganization which is sponscored by a public,
private, parochial or denominational school which
is subject *o regulation by the West Virginia
State Board of Education; or

(3) By a parent-teacher association which is sponscred
by a public, private, parochial or denominational

school which is subject to regulation by the West

Virginia State Board of Education.

(c) Sales taxed at 3%. The following sales of food or food

products subject to tax at the three percent (3%) rate.
(1) Sales..of food by vending machines regardless of

where the machine is located, whe owns the machine

or the time of day when the sale occurs.
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(2)

(3}
(4)

Section 11.19(d)

Sales of food to students or emplovees at times
other than during normal school hours.
Sales of food to the general public.

Athletic, cultural and social events. The exemp-

tion provided in subsection (a) does not apply to
sales of food items sold to students when sold
within, and for consumption within, a place the
entrance to which i1g subject to an admissions
charge. Such sales are subject to tax at the
three percent (3%) tax raite except where the sale
is exempt under section 11.17 or 11.18.  For
example, when food items are sold on a repetitive
basis by a student organization to students, or to
both students and nonstudents, at an event which
is subject to an admission charge, such as an
athietic event, the sales to both students and
nonstudents are taxable at the three percent (3%)

tax_;ate.

' Ié) “Séhool empiéﬁééﬁméefined. The term "school emﬁloyee“

includes all personnel employed by a school or by a county board

of education whether emploved on a regular full-time basilis, an

hourly basis or otherwise. This includes all teachers, auxiliary

perscnnel and service personnel defined as follows:

(1)

Teacher. The fterm "“teacher! means teacher, super-

visor, principal, superintendent, school librarian
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or any other person regularly employed  for

-

instructional purposes in a school in this State.

(2) Auxiliary personnel. The term “Yauxiliary person-

nel" means those persons selected and trained as
monitor aide, clerical aide, classroom aide, or
general aide.

(3) Sexrvice perscnnel. The term Yservice personnel”

means these persons who serve the school in a
nonprofessional capacity, including such areas as
secretarial, custodial, maintenance, transporta-
tion, school lunch, etc.

11.20. Food =g0ld to college and university students.

(a) Taxability. Sales of food to students enrolled in a

public or private college or university are subject to sales tax
at the three percent (3%) tax rate except when the sales are made
on a contract basis by:
(1) A public or private cecllege or university which is
subject to control by the West Virginia Board of
Regents, or
(2) A student organization officially recognized by a
college or universitf which is subjebt to control
by the West Virginia Board of Regents.

(b} MContract basis" defined. Food is sold on a contract

basis only when a fixed price is paid for consumption of Ffood

products during a specific period of time without regard to the .
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amount of food product actually consumed by the particular indi=

vidual contracting for the purchase and no money is paid at the

time the food product is served or consumed. The term Mspecific

period of time" means a time period of not less than thirty (30)

consecutive days.

{(c) &Applications.

(1)

(2)

(3)

College operated dormitory. A public or private

college subject to the control of +the West
Virginia Board of Regents operates a dormitory
providing room and board to its students on a
semester-by-semester basis. An itemization is
made for room and for board. The price for board
is determined regardless of the amount c¢f food
consumed by the student or the number of missed
meals. The room charge is subject to the three
percent (3%) sales tax. The charge for board is
subject to the transition rules and is exempt from
tax after June 30, 1981.

Lump  sum charge for room and board. 1If a lump sum

is charged for room and board, the entire amount
would be subject to tax at the three percent (3%)
tax rate.

Food furnished by caterer. If the food service is

furnished by a caterer and the contract is beiween

the student and the caterer, the food is not being
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sold by the college or the university and the sale
is subject to tax afithe three percent (3%) tax
rate.

(4 1If under (3) above, the contract is between the
student and the college or university, the sale is
subject to the transition rules and is exempt from
sales tax after June 30, 1981.

{(5) Dormitory operated by private person. If room and

board are furnished by a dormitory not operated by
the college, the entire transaction is subject to
tax at the three percent {3%) tax rate.

(6} Fraternities and sororities. Sales of £food and

meals on a "contract basis", as defined in sub-
section (b), by student fraternities and sorori-
ties that are officially recognized by the college
or university at which they are located, to a
student enrolled at the college or university are
subject to the transition rules and exempt from
sales tax after June 30, 198l. Food or meals sold
to the general public or on any basis other than a
tecontract basis", are subject to sales tax at the

three percent (3%) tax rate.
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11.21. Food sold to low income elderly persons.

Sales of meals or food preducts to low income elderly per-
sons are subject to the transition rules and exempt from tax
where the sale is made after June 30, 1981, provided all of the
following conditions are met.

(a) The purchaser is age 60 or older.

(b) The purchaser can be classified as having low income.

(c¢) The sale is made by a nonprofit organigzation or govern=-
mental agency.

(d}) The sale is under a program funded by a state or the
United States.

(e) The sale is made at or below cost.

11.22. Occasional sales of food by charitable or nonprofit

organizations.

(a) Taxability. Occasional sales of food or food products

(including sandwiches, meals and dinners) by charitable or non-
profit organizations are eligible for special +tax treatment
provided the purpose of the sale is to obtain revenue for the
functions and activities of the organization and the income so
obfained is actually spent for that purpose. These sales are
subject to tax in the following manner.

(1) Charitable organization.

(A) Occasional sales by a corporation or organi-
zation that is or could qualify for exemption

from income tax under secticn 501(c)(3) of
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the Internal Revenue Code of 19354, as
amended, are exeﬁﬁt from sales tax.

(B) The term 'charitable organization' includes
any corporation _or organization which is
organized and operated exclusively for
religious, charitable, scientific, testing
for public safety, literary, or educational
purposes, or to foster national or interna-
tional amateur sports competition (but only
if no part of its activities involve the
providing of athletic facilities or equip-

ment), or for . the prevention of cruelty to

children or animals provided that no part of
the net earnings of the organization inures
to the benefit of any private shareholder or
individual, that no substantial part o¢f the
activities of the organization is carrying on
propaganda or otherwise attempting to influ-
ence legislation and that it does not parti-
cipate in (including the publishing or
distributing of statements) any political
campaign on behalf of any candidate for
public office.
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(2)

(3)

Section 11.22(a)

Civic organization operated for social welfare.

(A)

(B)

(C)

Occasiconal sales by a corporation or crgani-

zation that is or could gualify for exemption

from income tax under section 501(c)(4) of

the Intermal Revenue Code o¢of 1854, as
amended, are exempt from sales tax.

The term "civic league" includes any non-
profit civic organization that is operated
exclusively for the promoticn of social
welfare. ' ~

Examples of organizations that may qualify.
(1) Educational radio stations.

(2) Junior Chamber of Commerce. .

(3) Civic Improvement Association.

(4) Volunteer fire department.

(5) Volunteer rescue sguad.

Nonprofit organization.

(R)

(B)

Occasional sales by a nonprofit corporation

"or organization not included in subdivisions

(1) and (2) of subsection (a) are exempt from
sales tax.

The term "nonprofit organization! means a
corperation or organization no part of the
income or profit of which is distributed to
its shareholders, members, directors or
officers.
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}ﬂiefi_gp(c) Examples of 6rgani£a£ions that may qualify.

(1) Labor, agricultural or horticultural
organizations such as those which could
qualify under section 501{c){(5) of the
Internal Revenue Code.

{(2) Business leagues, chamber of commerce
and other organizations such as those
which could qualify under section
501{¢c){(6) of the Internal Revenue Cocde.

(3) Social clubs and clubs organized for

pleasure, recreation and other nonpro-

fitable purposes such as those which

could qualify under section 501(c){7) of
the Internal Revenue Code.

(4) Fraternal beneficiary societies, orders
or associations such as those which
could gualify under section 501(c)(8) of
the Internal Revenue Code.

(b) "Occasional sale of food! defined.

{1) Sales of restaurant-type food. Educational,

charitable and hoﬁﬁrofit' orgénizations who are
exenpt from the 1licensing provisions of W. Va.
Code Article 16-6, when they make temporary sales

£

of food .not exceeding two weeks in length are

deemed to be making only occasional sales of food. .
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This would be true when temporary sales of food
are made in connection with carnivals, church
activities, bangquets, fairs, etc., inﬁolving the
community and public.

(2) BSales of other foods. Educational, charitable and

nonprofit corporations are deemed to be making
only occasional sales of food when the sale is an
isolated transaction by a corporation or organiza-
tion which does not hold itself out to be engaged
in the business of selling food or food products.

11.23. Food sold by religious organizations.

. : (a) Taxability. sSales of food or food products (including
sandwiches, meals and dinners) by any religious organization at a
social or other gathering which is conducted by it or under its
auspices is exempt from sales tax provided that:

(1) The purpose in selling the food is to cbtain
revenue for the functions and activities of the
crganization; and

(2) The revenue obtained from selling the food is
actually used 1in carrying on such fucntions and
activities.

(b) "Religious organization! defined. The term "religious

organization" means any organization whose major activity is the

furtherance of religious ideals angd whose real and personal

[
[
[81]
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property is exempt from ad valorem property taxes under W. Va.
Code § 11-3-9 and Article X, § 1 of the West Virginia Constitu-
tion.

11.24. Caterers and catering operations.

(a) Taxabilitvy. The law provides that sales of food by a

" fopd-service establishment" are subject to tax at the three
percent {3%) tax rate. The term "food-service establishment! is

defined in W. Va. Code § 11-15~11{e) tec include a catering opera-

tion.

(b) Definition of "caterer!. The term "caterer'" means one
primarily engaged in the selling, providing or furnishing of food
and beverages which are essentially fully prepared and usually
ready-to-eat. This food and beverage is usually intended for
immediate consumption or for consumption at a specific meal,
affair or social function, and generally is served at the
premises of one other than the caterer. The sale is taxable
regardless of whether or not the food and beverage are delivered
to those premises by the caterer or whether food service is also

provided by the caterer.

(¢) Application of tax.

{l} .Tax_ggﬁii;;ntgm£ﬂé_gggifé1cﬂarg;é-mgéé by caterers
for serving meals, food and drink, inclusive of
charges for food, the use of dishes, gilverware,
glasses, chairs, tables, etc., used in connection
with serving meals, and for labor of serving

meals.
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(2)

(3)

(4)

(5)

(6)

(7)

(8)

Section 11.24(c)

Tax applies to charges made by caterers for pre-
paring and serving meals and drinks even though
the food is not provided by the caterers.

Tax also applies to charges made by caterers for
rental of dishes, silverware, glasses, etc., if no
food is provided or served by caterers in connec-
tion with the rental.

Tax applies to the labor of serving meals, whether
performed by himself or by his employees cr sub-
contractors.

Tax applies to charges made by caterers for pre-
paring and serving meals and drinks even though
the food is not provided by the caterers.

Sales of meals by caterers %o social clubs,
fraternal organizations, or other persons are
sales for resale if such social clubs, fratermal
organizations, or other persons are the retailers
of the meals subject to tax.

If a caterer makes sales to a school, or to a
church, nc¢ tax would be due irrespective of loca-
tion or place of sale.

Sales of meals by caterers +to social clubs,
fraternal crganizations or other persons are sales
for resale, even though prepared and served by the

caterer. If such clubs, fraternal organization,
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or other persons are retailers of the meals and

can give a valid eéemption certificate to the
caterer, the sale is exempt from tax. Otherwise
the séie is subject to tax at the three percent
(3%) tax rate unless for some other reason the
purchaser can give a valid exemption certificate.

(8) Where the sales agreement does not reguire the

caterer to prepare and serve the food as meals but
rather to serve the food buffet style, tax never-
theless applies to the total charge.

11.25. Package containing both food and nonfood items.

(a) Premiums. When a package contains both food products
that are subject to the transition rules (and exempt from sales
tax after June 30, 1981) and as a premium, nonfcod products or
food products that are taxable at the three percent (3%) tax
rate, application of the sales tax depends upon the price charged
to +the customer and the essential character of the complete
package. In other words, is the basic product being scld the

(1) when an item taxable at the three percent (3%) tax
" rate is included as a premium with the eligibkle
packaged food product and the basic product being
sold is the eligible food product, with no addi-
tional charge being made on account o0f the
premium, the entire sales price is subject to the
transition rules and exempt after June 30, 188L.
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(2)

Section 11.25(a)

Example 1. A box of pancake mix ordinarily sells
for $1.25. The manufacturer adds as a premium a
incentive to buy the mix, a spatula. The sales
price remains $1.25. The purchase of the box of
pancake mix and spatula for $1.25 is subject to
the transition rules and exempt after June 30,
l1s81.

When an item taxable at the three percent (3%) tax
rate is included as a premium with the eligible
packaged food product and the basic product being
sold 1is the eligible food product with an addi-
tional charge in excess of twenty-five percent
(25%) being made on account o¢f the premium, the
price differential is subject to sales tax at the
three percent (3%) tax rate.

Example 2. A box of pancake mix ordinarily sells
for $1.25. The manufacturer adds, as a premium or
incentive to buy the mix, a spatula. ©On account
of the premium the sales price is increased to
$1.75. The price differential of $0.50 (which is
a 40% addition) is subject to sales tax at the
three percent (3%) tax rate while this price for
the pancake mix only ($1.25) is subject tc the
transition. rules and exempt from sales tax after

June 30, 1981l. Had the sales price been §1.56 or
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less, then the entire price would be subject to
the transition rules and exempt from sales tax
after June 30, 1981l.

(b} Combination sales. When a package contains both Zfood

products that ordinarily would be subject to the transition rules

{and exempt from sales tax after June 30, 1981) and also tangible

personal property that is subject to tax at the three percent

(3%) tax rate, the entire sales price for the combination package

is subject to tax at the three percent (3%) tax rate except as
follows. S el

(1) When the only tangible personal property in a

combination package that is not a food or food

product (the sale of which is ordinarily subject

to the transition rules) is the packaging itself,

then the entire sales price is subject o the

transition rules and exempt from sales tax after

June 30, 1981, unless the retail value of the food

or food product in the combination package 1is

incidental when .cdmpared to the retail selling

price of the combination package. In other words,

if the basic product being sold by the vendor is

the product taxable at the three percent (37%) tax

rate, then the entire sales price is taxable at

the three percent (3¥%) rate.
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(B)

(C)

Section 11.25(b)

ExXample 1. An Easter basket composed of
candy, plastic grass and a basket has a
selling price of 810.00. Since the Easter
basket is the package and the package con-
tains only eligible food products, the sale
is subject to the transition rules and exempt
after June 30, 1981, except when value of the
candy is incidental to the $10.00 combination
selling price.

Example 2. An Easter basket composed of
candy, a stuffed bunny rabbit, plastic grass
and a basket has alselling price of $8.95.
This is taxable at the three percent (3%) tax
rate because the stuffed bunny rabbit is not
a food or food product.

Example 3. A jewelry store offers a fine cut
crystal candy dish for sale for $150.00. As
a promotion for Valentine's Day, the store
fills the dish with chocolate kisses. The
selling price remains $150.00. Since the
retail wvalue of the candy is incidental in
contrast to the combination package sales
price, the entire transaction is taxable at

the three percent (3%) tax rate.
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(2) when a combination package is offered for sale and
the vendor (or the maﬁufacturer} separately states
the retail value of the eligible food or food
product and the retail wvalue of all other tangible
personal property in the combination package, the
eligible food or food product is subject to the
transition rules {(and exempt from sales tax after
June 30, 1981) while the other tangible perscnal

property is taxable at the three percent (3%) tax

rate.

SECTION 12 RESERVED FOR FUTURE USE.
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Section 13. Cash Sales, Credit Sales, Conditional Sales and

Aggregating Purchases.

13.01. Cash and credit sales. -~ Those sales transactions in

which the purchase price is paid upon delivery of the merchandise
to the purchaser, or pricr thereto, and those rental transactions
in which the rental is paid either upon delivery of the rented
property to the lessee or the return of such property, or in
advance of either of these events, are cash sales. All other
sales and rental transactions are credit sales.

(a) If the sale is a cash sale, the vendor shall reguire
the purchaser to pay the tax at the time of making the sale. 1If
the sale is a credit sale, the vendor shall regquire the purchaser
to pay the tax at the time such sale is made, or within thirty
days thereafter.

(b) When several itéms are purchased simultaneously, the
tax may be computed on the total sale price of the items so
purchased. This is the only situation in which purchases may be
aggregated in the computation of the tax. Separate sales trans-
actions may not be aggregated.

“ (c) For example, if merchandise is purchased at the cosme-~
tic counter, delivered toc the purchaser and a purchase price of
sixty cents paid, this is a complete sale and two cents tax must
be collected. If the same purchaser goes toé the candy county and
makes a ten cent purchase, there is a new sale and one cent tax

must be collected thereon. The cosmetic sale and the candy sale
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may not be aggregated so as to permit the payment of twe cents

tax instead of three cents.

13.02. Conditional Sales.

{a) TFor the purpose of obtaining uniformity and consistency
among all vendors in the administration of the consumers tax law
with respect to conditicnal sales, a conditional sale is hereby
defined to mean an agreement for the sale of tangible personal
property pursuant to which possession is delivered to the buyer,
but title is retained by the seller until the performance of some

condition, usually the payment of the purchase price. A condi-

+ional sale shall be considered to be a sale made at the time of,

and at the place of acceptance of the purchase offer by the
seller. The tax applies to conditional sales' as of the time the
sale is made and must be collected.in the same manner as for
charge sales, i.e., within thirty days from the time sale is

consummated.

(b) Purchases under conditional sales contracts with out-
of-state retailers are subject to the use tax. If the condi-
tioﬁal sale is made by an out-of-state vendor who is not
authorized to collect use tax, the purchaser is required to pay
- such use tax te the Staté Eéﬁ.Déﬁéffméhf_on"dé before the fif-
teenth day of the month next succeeding the gquarterly pericd in
which the purchase was made. If a conditional sale is made by an
out-of-state retailer who is authorized to collect use tax, three
percent of that portion of the purchase price actuaily received
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during a quarterly period shall be remitted to the Tax Department

by the retailer.

13.03 BSales on Approval. -- Sales of tangible personal pro-

perty on approval are, i1f a consideration is given therefor,
subject to the tax. Sales with agreements to repurchase and
sales for cash on delivery are subject to the tax.

13.04. Installment Sales. =-=- So-called "leases" of tangible

‘personal property wherein title is passed to the "lessee'! upon
completion of purchase price payments are sales, and the full tax
must be collected and paid at or prior to the delivery of the
‘tangible perscnal property to the purchaser or within thirty
days.

13.05. Finance and Carrving Charges. -~ The sale price upon

which the consumers tax or use tax is to be computed shall
include carrying charges, finance charges or similar items. For
example, a sewing machine priced at $80.00 is sold under a condi-
tional sales contract which provides for deferred monthly pay-
ments. A carrying charge of $5.00 is added to the sale price to
cover the cost of recording the contract ang billing the pur-
chéser, thus making the total cost to the purchaser $85.00. The
tax is to be computed on $85.00.

13.06. Discounts. -~ Any discount allowed at the time of sale
which establishes the final selling price for the article at the
time of sale may be deducted in arriving at the base price sub-

ject to the tax. Discounts which are allowed after the sale is
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made or upon conditions or events happening at some future time,
such as a certain percentage disc;unt being allowed if paid
within a specified period, are not deductible in determining the
tax base for the consumers or use tax liability.

13.07. Exchanged Merchandise. -- When merchandise, the sale of

which has been taxed under the consumers tax or use tazx, is
exchanged the value of the merchandise exchanged may be deducted
from the sale price of the article purchased and tax collected

upon the balance.

13.08. Merchandise Held or Laid Away. -- When merchandise is
held or laid away by the vendor pending a payment of all or part
of the purchase price, the sale for consumers tax purposes OCCuUrs
when the merchandise.is delivered toc the purchaser. If an unpaid
balance remains at the time the merchandise is delivered, the
sale is to be treated as a charge sale.

13.09. Barter. -- When the consideration for a sale is goods,
which have not previously been the subject of a taxable sale or
use, instead of money, the tax is to be computed upon the sales
valﬁe of the article or articles sold. '

13.10. Sales Which are Rescinded - Returned or Damaged Mer-

chandise. -- When a sale upon which tax was collected is
rescinded, the tax shall be refunded to the purchaser unless it

has previously been.rémitted to the Tax Department. Reilurns

Page 126




State Tax Department
Leg. Reg. 11=10
Series XV and XV-2

Section 13.10
shall be filed and tax remitted on or before the fifteenth (15th)

day of the month next succeeding the month in which the tax

accrued.

. SECTICNS 14 AND 15 RESERVED FOR FUTURE USE.
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ENFORCEMENT, COLLECTION ADMINISTRATION

Section 16. Tax Returns, Pavment, Due Dates and Penalty.

16.01. Cohsumers Tax.

(a) Returns and Remittance. -- The consumers tax 1is a

personal obligation of the taxpayer and is due and payable on or
before the fifteenth (15th) day of the month next succeeding the
month in which the tax accrued, except for the return due for the
last month (December) of the tax year which i1s due on or before
thirty days after the end of such year. The taxpayer shall make
out a tax return for the preceding month, showing: (1) the total
gross proceeds of his business for that month; (2) the gross
proceeds upon which the tax is based and (3) the amount of tax
for which he is liable. A remittance shall accompany the return,
and the return shall be signed by the taxpayer or his duly
authorized agent.

(1) An unsigned tax return will be deemed incomplete
and may be returned to the taxpayver as improperly
filed.

(2) Any taxpayer who fails to file a return or pay the
tax within the time prescribed in the next preced-
ing paragraph shall be considered delinguent and
shall be charged =a penalty. The penaity shall

accrue at the rate cof six percent (6%) of the tax
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for the first month, or fraction thereof, during
which the taxpavyer is'delinquent, and one percent
(1%) of the tax for each succeeding month, or
fraction thereof, during which he is delinguent.
A payment postmarked after the fifteenth day of
the month shall be considered delinguent.

The penalties so added shall be collected at the
same time and in the same manner and as part of
the tax. .For example, for the taxable period
ending on July 31, the conzumers tax return and
remittance are due on or before August 15. Assum-
ing that the tax liability is one hundred dollars
($100.00) and the taxpayer files his return and
remittance on September 18, he will be charged a
penalty of seven dollars (57.00) which is computed
by mulfiplying the amount of tax ($100.0C) by &%
for the first month of delinguency and by 1% foxr
the next month of delingquency. A "month", for the
purpose“o} peﬁalﬁfmééﬁéutgfion}_shalf.be a thirty
{30) day period with the first day of such period

being the first day following the due date of the

return. Therefore, in this case, the first month

of delinguency, which imposes a penalty of 6%,
began. on Augusit 16 and ended on September 14, The

second month, or fraction thereof, during which
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Section 16.01(a)

the taxpaver was del%nquent, and which imposes a
1Y penalty, began on September 15.

If the taxpayer's failure is due to reasonable
cause, which is an affirmative plea on the part of
the taxpayer, the Tax Commissioner may waive, in
whole or part, the penalties imposed. Inasmuch as

consumers tax becomes trust funds due and owing

-the State  when collected from purchasers by

vendors, financial hardship, failure to receive
forms or returns and lack of time in which to
prepare and file the consumers return will not be
deemed reasonable cause by the Tax Commissioner.
Destruction of records by fire, flood, etc., and
incapacity of the taxpaver pricr to the due date
of the return, if properly pleaded and proven,
will be considered reasonable cause by the Tax
Commissioner.

If the failure is due to fraud or intent to evade
the consumers tax law or the rules and regulations
promulgated thereunder, there shall be added an
additional penalty of twenty-five percent of the
amount of the tax, exclusive of regular penalty.
Any perscn who willfully violates any c¢f the
consumers law, or any lawful rule or regulation

promulgated under it, shall be guilty of a misde-
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meanor and, upon conyiction, shall be fined not
less than fifty dollars nor meore than three hun-
dred dollars for the first offense; and for any
second or subsequent offense shall be guilty of a
felony, and, upon conviction shall be fined not
less than five hundred dollars nor more than five
thousand dollars and confined in the penitentiary
not to exceed two vears, either such fine or
imprisonment, or beth, in the discretion of the
court. - L

Any retailer or other person falling or refusing
within & reasonable time to furnish any return
herein required to be made, or failing or refusing
within a reasonable time to furnish a supplemental
return or other data regquired by the Tax Depart-
ment, shall be guilty of a misdemeanor and subject
to a fine not to exceed ocne hundred dellars for
each such offense, or to imprisonment for not to
exceé& thirty".days, or to both such fine and

imprisonment in the discretion of the court.

(b} Returns for Cther then Monthly Periods. ~~- Upon written

reguest to the Tax Department a taxpayer may, if his books and

records are not kept on a monthly basis, be granted permission to

file consumers

to receive said

returnsg on a basis other than monthly. In order

permission or authorization, the burden rests
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upon the taxpayer to show that monthly filing will impose an
undue hardship.

(¢) Quality Returns. -- When the total tax for which a

taxpaver i1z liable does not exceed ten dollards ($10.00) for any
month, he may file returns and make remittances on a dquarterly
basis. Such returns and remittances will be due on or before the
fifteenth (15th) day of the first month in the next succeeding
guarter, with the exception of the return due for the fourth
guarter of the calendar year. Such return (fourth guarter) shall
be due on or before January 30. The other quarterly returns are
due on or before April 15, July 15 and October 15.

{d)} Extension of Time.

(1) The Tax Department may, for good cause shown, upon
written application of a taxpayer, extend the time
for filing a consumers return. Reguests for
extensions of time will not be considered if
received after the due date of the return. No
extension will be granted for a period in excess
of thirty days.

(2) No taxpaver will be permitted to make remittance
of past or present tax liability oxr delinguencies
by future Installment payments.

(e} Consolidated Returns. =-- Any person operating two or

more places of business of like character from which are made or

dispensed sales or services which are subject teo consumers tax
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shall file a consolidated return covering all such sales and
services from all locations. ]
16.02. Use Tax.

(a) Returns. -- Every retailer reguired or authorized (see
section 5 of these rules) to collect use tax shall file a return
and pay said tax on or before the fifteenth (15th) dav of the
menth next succeeding each guarterly period. Use tax returns are
due on or before the fifteenth day of April, July, October and
January. The return shall be signed by the taxpayer and shall
show the total sales price of all tangible personal property sold
by the retailer during the quarterly period, the use of which is
subject to use tax. The return shall be accompanied by a remit-
tance for the amocunt of the tax.

(1) The Tax Department may, if it deems it necessary,
require returns f£rom any taxpayer cof less than
quartefly durations.

(2) Aan extension of time in which to file the use tax

return may be granted for a period not tc exceed

thifty (30) dé%é:mif the taxpayer makes a written
request and shows the necessity therefor. No
request for éﬁiéﬁéighrﬁwiil be considered if
received by the Tax Department after the due date
of the return.

{3) The prior three paragraphs in their entirety are

equally applicable to purchasers who are subject
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to use tax liability but who have not paid the
same to a retailer,f but who are reguired (see
section 5 of these rules) to remit directly to the
Tax Department.

(b) Penalty. -- Any persocn who is regquired to file a use
tax return and pay such tax on or before the due date, and who
fails to do so, shall be subject to a penalty of five percent
{(5%) of the amount due plus one percent (1%) for each month of

delinquency or fraction thereof.
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Section 17. Liability of Corporate Officers.

A tax due and unpaid under the éonsumers law shall be a debt
due the State and shall be a personal obligation of the taxpaver
and shall be a lien upon all property of the taxpayer. If the
taxpayer is an association or corporation, the officers thereof
shall be personally liable, jointly and severally, for any lia~
bility or default of the association or corporation, and payment
may be enforced against them as against the association or

corporation.
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Section 18. Liability of Successgsor in Interest

18.01. When any person liable for consumers tax shall sell his
business or stock of goods or quit his business, he shall make a
final return and pay any tax or penalty due within fifteen (15)
days after the date of sale or quitting business. It is recom-
mended that the successor of the business or stock of goods
obtain from the Tax Department a written statement of the amount
of any unpaid tax or penalty as at the date of sale of the busi-
ness. .The successor shall withhold a sufficient portion of -the
purchase money to cover the amount of such unpaid taxes or penal-
ties until the seller shall produce a receipt from the Tax
Department showing that they have been paid or a certificate from
the Tax Department stating that no taxes or penalties are due.

18.02. If the successor ¢f a business or stock of goods shall
fail to withhold sufficient amount of the purchase money as above
provided, he shall be personally liable for the payment of taxes
and penalties accruing and unpaid on account of the operation of
the business by any former owner, owners or assigns.

18.03. The word Ysuccessor" includes aill persons who acguire
thé taxpayer's equipment or merchandise in bulk, whether they
operate the business or not, unless the property is acquired
through insolvency proceedings or regular legal proceedings to
enforce a lien, chattel deed of trust, judgment or repossession
under a conditional sales contract. The landlord will be a

successor unless he proceeds to foreclose his landlord's lien by
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posting notice and holding a sale bg a sheriff or constable. If
the landlord, instead of foreclosing his lien, takes a bill of
sale to all the taxpayer's interest in the business or steck of
goods in satisfaction of rent, he is a successor, and shall be
liable for all taxes owed by the taxpayer. If the taxpayer sells
his equity under the conditional sales contract to a third

person, the third person is a successor.
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Secticn 19. Refunds.

15.01. Any person claiming to ée aggrieved through being
required unlawfully to pay any tax, may, within five years from
the date of the filing of the return in respect of which the tax
was imposed or within four years from the date the tax was paid,
whichever of such periods expires the later, or if no return was
filed by the taxpayer, within four years from the time the tax
was paid, and not after, file with the Tax Department a petition,
in wziting, ‘to have refunded to him any such tax, or any part
thereof. The petition must set forth the facts in support of the
claim for refund. In the filing of a petition for refudn, the
taxpayer shall attach thereto amended tax returns for the periods
involved and all other evidences in support thereof. The Tax
Departuent shall review the same and make a determination. The
taxpayer will be notified in writing of the determination of the-
Tax Commissicner.

19.02. For the purpose of filing petitions or claims for
refund of consumers tax and use tax, the person making such claim
mﬁSt be thenéerson.against whom such tax was charged or imposed
and not the person who acted as agent of the State in collecting
the same. Therefore, vendors who collect more tax than is due
from consumers are not in position to file a refund petition, but -
the overcharged consumer is in position to be refunded and if the
petition is timely and proven, the Tax Department will make a

refund to the consumer. To illustrateé: X, a lessor of automo-
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biles within this State, erroneously charges its customers con-
sumers tax of five percent (5%) rathe£ than éﬁﬁ§u£ing the-fax
under the three percent (3%) bracket system. As a result of such
overcharge, X remitted $10,000 to the State rather than the
correct amount of $6,000. X is not in a position to make claim
for the additional $4,000, even though erroneously collected. It
is provided that all taxes collected must be remitted to the
State (see 4A of these rules), and the vendor shall make no
prefit therefrom. The vendor is not reguired unlawfully to pay
fhe +tax in +this case, but the consumer {customer of X) was;
therefore, the individual customers of X may petition for refund.
19.03. In situations where the purchaser remits directly to
the State, the purchaser may petition for refund if he has made
an erroneous payment or overpaid the tax. This situation may
occur when an individual purchases property for use in this State

from a vendor who is not authorized to collect use tax.

SECTIONS 20 THROUGH 22 RESERVED FOR FUTURE USE.
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Section 23. Record Retentioh and Examination

23.01. Persons engaged in selliné tangible personal property
and rendering services subject to consumers and use taxes are re-
gquired to retain complete and accurate records of their pur-
chases, sales and services, and of the consumers and use taxes
collected thereon. With respect to purchases, these records
shall include purchase invoices, sales slips, bills of lading,
statements of other type of memoranda relating to such purchases,
in addition to his own original entry record of such purchases.
With respect to sales and services, these records shall include
sales slips, invoilces, cash register tabs or tapes, cash
recelpts, cash receipts records, or other documents of original
entry from which the vendor's journals or ledgers are con-
structed, in addition to Jjournals, ledgers, and other boocks of
accounts, all the exemption certificates, and an original record
of total tax collections. This may be a daily, weekly or monthly
record. ' g

23.02. Purchasers who are sgubject only to the use tax (see
section 4C(c¢) of these rules) are required to maintain complete
aﬁd accurate fééords of-all purchasés fgom out;of-state vendors.
The records shall include the purchaser's copy of sales slips,
invoices, bills of lading, or similar type documents, in addition
to an original record of such purchases. These records shall

also reflect the payment of West Virginia use tax and shall have
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23.03. All records relating to consumers and use tax shall be
preserved for a period of five yearé, unless the Tax Department
shall consent, in writing, teo their destruction within that
period. The Tax Depariment may direct that such records be
retained for a longer period than five years.

23.04. The Tax Department has authority to examine the books,
papers, memoranda, and records of a taxpayer for the purpse of
verifyving returns or determining the taxpayer's liability when no
return has been filed. All persons subject toc the consumers tax
or use tax shall make such records available for inspection by
the Tax Commissioner or his representatives upon request. If a
taxpavyer ;efuses to permit an examination, the Tax Department may
petition a court of competent jurisdiction compelling the tax-
paver to present his records and the taxpayer will bear the cost
of such proceedings. The Tax Department, after examining the
records of the taxpayer or after making other investigations, may
assess additional tax that such examination or investigation
shows to be due. The Tax Department will notify the taxpayer, in

writing, of such assessment.
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Section 24. Assessments, Petitions for Reassessment, Hearings

-

and Appeals.

26.01. Assessment or Deficiency of Tax. -~ If the Tax Depart-

ment believes that consumers tax or use tax is insufficiently
returned by a taxpayer either because the taxpayer has failed to
properly remit the tax or has failed to make a return, or has
made a return which 1is incomplete, deficient or otherwise
erroneous, the Tax Department will proceed to investigate and
determine or estimate the tax liability of the taxpayer and make
an assessment against him.

24.02. Jeopardy Assessments. -- If the Tax Department believes

that the collection of the tax will be jeopardized by the delay,
it will make an assessment of the tax, noting that fact upon the
assessment. Such assessment is known as a jecopardy assessment.

24.03. Petition for Reassessment.

{a) If a person against whom an assessment has been made
desires to contest the assessment, he is reguired to file a
petition for reassessment. The petiion for reassessment must be
filed with the Tax Department personally or by certified mail
within thirty (30) days after service of the assessment. In the
case of a jeopardy assessment the petition must be filed within
twenty (20) days. The original and one copy of such petiticn for
reassessment shall be so filed.

(b)) If the taxpayer fails to file such petition for

reassessment within the time reguired by law, the assessment -
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shall be conclusive and the amount therecf shall be due and
payable and not subject to judicial p£ administrative review.

(c} The petition for reassessment-shall be in writing and
shall be complete in itself so as to fully state the issues. No
telegram, telephone call or similar communication will be recog-
nized as a petition.

{(d) The petition for reassessment shall contain (a) a
statement of the amount of the deficiency or liebility, as the
case may be, determineéd by the Tax Department, the nature cof the
tax, the pericd for which determined; (b) clear and concise
assignments of each and every error which the petitioner alleges
to have been committed by the Tax Department in the determination
of the deficiency. Each assignment of error shall be numbered;
{(c) clear and concise statements of facts upon which the peti-
tioner relies as sustaining the assignments of error; (d) a
prayer, setting'forth the relief sought; (e) the signature of the
petitioner; (f) a verification by the petitioner; (g) a copy of
the assessment shall be appended to the original of the petition.

{e) In the case of jeopardy assessment a bond with cor-

porate surety thereon in penalty doubly the amount of the assess-

" ment, conditioned upgﬁ £hé'§ajﬁéﬁgﬁggﬁéli7££§és, penaltieéiand
costs legally due, shall accompany the petition for reassessment.

(f) The Tax Department is without authority to extend the

reassessnment. C R
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24.04. Hearings and Appeals

-

(a) BHearings upon petiticns for reassessment shall be held
at the State Capitol in Charleston, West Virginia, unless good
cause be shown for conducting the hearing elsewhere within this
State.

(b} Hearings will not be delaved by a motion for continu-
ance unless it is timely made and sets forth good and sufficient
cause. Conflicting engagements of counsel or the employment of
new counsel will never by regarded as grounds for a continuance,
unless set forth in a motion filed promptly after the notice of
hearing has been mailed, or unless extenuating circumstances are
shown which the State deems adequate.

(c) The unexpected absence of the petitioner or his counsel
when a petition is called for hearing will not be the occasion
for delay. The hearing shall proceed and the case be regarded as
submitted on the part of the absent party or parties.

(d) The petitioner may represent himself or be represented
by some other person or persons of his choosing. A record of the
hearing shall be made.

“ (e) Petitioner will be given an opportunity for argument
within time limits fixed by the Tax Department following submis-
sion of evidence. The Tax Department will accept briefs in lieu
of argument. Briefs must be filed timely within the period pre-

scribed by the hearing examiner.
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(f) An appeal may be taken by the taxpayer to the circuit
court of the county in which the ac%ivity taxed was engaged, or
in which the taxpayer resides, or in the Circuit Court of Kanawha
County, within thirty days after he shall have received notice

from the Tax Department of its determination.

SECTIONS 25 THROUGH 29 RESERVED FOR FUTURE USE.
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PARTICULAR PERSONS, ARVICLES, BUSINESSES

AND SITUATIONS; TAX L ILITY THEREOF

Section 30. Sales to and Purchases by Nonresident Individuals.

30.01. Any person who makes sales within this State of tan-
gible personal property or services to nonresident individuals
must charge and collect consumers tax from said individuals. 1If
the purchaser takes possession of the property at the time of the
sale, it is considered prima facie evidence that such sale was
consummated within this State and is subject to conumsers taz.
The burden to prove the contrary shall rest upon. the vendor.
Sales otherwise taxable are not exempt because such are made to
nonresidents, except sales that are completed outside this State.

30.02. sSale of an article within this State to a nonresident
and delivery by the vendor to such purchaser outside this State
shall not relieve the vendor from the responsibility for collec~
tion of the consumers tax unless his books, records and other
evidence show that such delivery was indispensable to the sale
and that the sale was consummated outside this State. The fact
that a purchaser has an out-of-state address and the property was
mailed or delivered to such address is not sufficient to relieve
imposition of consumers tax; nor does such fact establish consum-

mation of sale ocutside this State.
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30.03. Vendors who complete sales outside this State to non-
residents (to residents of Ohio) are‘ﬁot required to collect West
Virginia consumers tax but may subject themselves to sales tax
liability to the state of which the purchaser is a resident. Of
course, the purchaser may be subjected to use tax of his home
state.

30.04. Services performed within West Virginia for nonresi-
dents are subject to consumers tax. If a West Virginia servieman
or repairman performs a service outside this State, said person
is not required to cellect the tax.

Example 1: X, a resident of Ohio, Vists a West Virginia
‘furniture store and purchases furniture for $500. X
makes payment, and the vendor delivers the goods to the
purchaser in Ohioc. Said sale is taxable for consumers
tax and the vendor must collect consumers tax in the
amount of $15.00, unless the vendor can show {via a
written sales contract, etc.) that the delivery was not
incidental to the sale and was, in fact, indispensable
and that the sale was consummated in Ohio.

Example 2: A resident of Virginia takes a toaster into
West Virginia and has the same repaired by a service-
man. The person performing the service must collect
the cosumers tax. However, if. the person performing

the services goes to the purchaser’s home in Virginia
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to repair the appliance, no consumers tax is appli-
cable.

Example 3: A repairman travels %o Virginia and takes
possession of an appliance which he takes to his shop
in West Virginia. After making the repairs at his
place of Dbusiness, the serviceman then delivers the
appliance to the owner's residence in Virginia. The
serviceman must charge and collect West Virginia con-

sumers tax on his services, inasmuch as such services

were performed within this State.
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Section 31. Banking Business.

-

31.01. Generally, banks, state and national, are not exempt
from the imposition of consumers tax or use tax on their pur-
chases, inasmuch as banks are the ultimate consumers of such
purchases. Banks are only exempt on purchases of property and
services that are resold, subject to tax, to consumers.

31.02. Banks shall collect tax from consumers on the following
sales and services:

(a) Charges made for data processing services rendered for
others{.

(b) Charges made for real estate management,

(c) Fees received for rental of safety deposit boxes,

(d) Fees received for collecting notes and accounts of
others, I

(e} Sales to consumers of promotional items, such as,
glassware, silverware, appliances, etc., and

{f) Sales to consumers of checkbooks.

31.03. The above enumerations do not constitute a complete
list of items or services on which banks must charge and collect
coﬁsumers tax.

31.04. Any purchases by banks of property or services directly
used or consumed or fér resale, relative to those activities

enumerated above, are not subject to consumers tax or use tax.
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Section 32. Bottle Deposits.

-
-

32.01. The consumers tax does not apply to a bottle deposit,
provided that the amount of the deposit is separately stated on
the invoice or sales slip.

32.02. In no event will the vendor be permitted to deduct from
the sale price of an item of tangible personal property the cost
cf the container, unless the transaction contemplates the return

cf the container.
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Section 33.01

Persons Rendering Services.

~

33.01l. Persons engaged in any of the activities set out below

or any similar or analogous activities are rendering a service

subject to the consumers tax:

Agency
Airplane pleasure trips
Alterations
Automobile repair
Battery stations
Billboards
Billiards, pool .
Bowling and ten pin alleys
Business machine repair
Cleaning, pressing, dyveing
Creosoting
Delivering
Engraving

s Excavating

Foundries

Furniture repair

ﬁﬁ Grading

U Hauling

rooming houses
House moving
Jewelry repair
Laundries
Machine operators

33.02. This does not constitute a complete list.

tourist homes

Meat cutting

Motor repair

Motorcycle repair

Painting

Photography

Pipe fitting

Planing mills

Printing

Recapping

Sewing

Shoe repair

Storage warehouse and
storage lockers

Termite and pest contrel

Tin and sheet metal repair
shops

Warehouses

Washing cars

watch repair

Weighing

welding

well drillers

Wrapping merchandise

Activities

not appearing here may also be subject to consumers tax.
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Section 34. Sales by the State, Counties and Municipalities.

34.01. Governmental units which render services subject to
competition from other persons are reguired to collect consumers
tax upon rendering such services to consumers. For example, the
operation of a municipal parking facility in competition with
others 1is subject to consumers tax.: Sales of admission tickeis
to a municipally owned or operating swimming pool are subject to
consumers tax, 1f such pool competes with the activities of -
others. Fees received by a municipality from on-street parking
meters are not subject tc consumers tax.

34.02. Governmental units which sell tangible personal pro- _
perty to consumers must collect tax theieon, Tor example, sales
of city maps, sales of gifts and souvenirs, sales of food from
city operated concessions at stadia, ballparks, auditoriums,
etc., are subject to tax.

34.03. Sewage fees, license fees, fire service fees, inspec-

tion fees and the like are not subject to tax.

U
o
W}
(]
I ¥
n
O




State Tax Department _ e R Coe -
Leg. Reg. 11~10
Series XV and XV-A




State Tax Department C T
Leg. Reg. 11-10 S
Series XV and XV-A

Section 35.01

Section 35. Personal Services and Sales to Persons Rendering

Such Services.

35.01. The consumers tax does not apply to the charge for
personal services rendered by barbers, beauticians, manicurists,
etc. Personal services include those rendered to the person of
an individual. 1If, apart from their personal services, they are
engaged in selling to the public such artieles as hair tonic,
scap, hair nets, and the like, they are vendors and must cocllect
the consumers tax on all such sales.

35.02. Barbers, beauticians, manicurists, etc. are the con-
sumers_of .t_lile various items of tangible personal property and

services which they use in the rendition of their personal ser-

vices, and the consumers and use taxes will apply upon their

purchases of all such services and property, including eguipment.
However, ~articles purchased for resale to consumers may be pur-

chased without imposition of tax by barbers, beauticians, etc.
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Section 36. Hospitals.

36.01. The serving of meals, ren%al of rooms, sale of drugs,
blook, oxygen, dressings, applianceé and other tangible personal
property to patients as a part of the services rendered by hospi-
tals are so interrelated with professional and personal services,
that such sales and services rendered to patients by hospitals
are not subject to consumers sales tax.

36.02. If hospitals operate cafeterias or restaurants through
which meals are sold for cash or credit to nurses, doctors,
visitors and others, these sales are subject to the consumers
tax. ' .

36.03. If medls are included in the wage agreement and are not
deducted from the earnings or employees, the consumers tax is not
applicable.

36.04. Since hospitals are. engaged in the business of selling
tangible personal property and services not subject to tax, they
are not exempt from payment of consumers and use taxes on pur-
chases of property and services for use in the conduct cf the
Business.

' 36.05. Purchases of tangible personal property and services to
be used or consuméd in the construction of or permanent improve-
ment of real property used by hospitals shall be subject tec the

consumers and use taxes.
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Section 37. HNursing and Convalescent Bomes

-

37.01. Persons who operate nursing or convalescent homes are
rendering personal services which are not subject to consumers
tax. If such persons make sale of tangible personal preoperty,
such as, tTollet articles, etc., to consumers, such sales are
subject to tax. Also, meals served to residents of the home, if
separately billed or invoiced, are subject to tax.

37.02. Purchases of tangible personal property and services
for use or consumption in the operation of such homes are subject
to consumers tax. However, any item purchased for resale, on
which tax is collected on the sale to the consumer, may be pur-

chased by such homes without imposition of tax.
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Section 38. Hotels, Motels, Tourist Homes and Rooming Houses.

-

38.01. Persons engaged in renti;g rooms 1in hotels, motels,
tourist homes and rooming houses on a daily charge rate shall
compute the consumers tax upon the dally charge in the same
manner as any other charge sale. If meals are served and
separate charges are made for each meal, the tax must be computed
upon each sale. Motels and hotels which rent rooms or apartments
on a permanent basis to persons who make such rooms or apartments
their permanent place of abode need not collect consumers tax on -
such rentals. Therefore, the lessor of such rooms or apartments
must pay tax on all purchases and services relative to such rooms
and apartments,

38.02. The term "rooming house!, as used in this rule, means
any establishment furnishing rooms to three or more individuals
by the week or month at a specified rate. Persons who operate
rooming houses are required to collect and remit consumers tax.
The tax may be computed on the total amount of the weekly or
monthly charge.

38.03. Persons primarily engaged in the business of renting
rdoms or serving meals, and collecting tax thereon are exempt
from the payment of consumers and use taxes on their purchases of
tangible personal property and services for use in the conduct of
their business; however, this exemption will not apply to the

construction of or permanent improvement of real property.
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Section 39. Dormitory Charges, Fraternity and Sorority Houses.

38.01. If colleges, including state, church and private
schools, are engaged in the business of renting rooms and selling
meals to students, they incur a consumers tax ligbility on their
receipts from such sales. When a lump sum charge is made for
menthly, semester, semiannual or annual reriods, the tax may be
computed on the total charge. When meals are served in cafe-
terias operated by the school, the consumers tax must be computed
on each individual sale.

39.02. AIll persons whe are engaged in the operation of a
fraternity or sorority house selling meals or renting rooms are
engaged in business and incur a consumers tax lisbility on their

receipts from such sales.
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Section 40. Summer Camps, Camping and Trailer Parks.

40.01. The amounts derived as compensation for the services
rendered and tangible personal property sold to campers in the
operation of a summer camp are subject to consumers tax.

40.02. The temporary leasing of space upon which to park a
trailer or campler is an activity which i1s subject to the con-
sumers tax. If the lessor renders services for the lessees of
such space, the tax applies to such services. If a total charge
is made which includes the charge for services, the consumers tax
must be computed on such total. charge. Persons who provide
services to campers must collect consumers tax on charges made
for such services. Service which may be provided by such persons
are electrical hookups, temporary renting of space, water, etc.

40.03. Persons who lease space on a permanent basis to situate
mobile homes are leasing real estate and are not required to
collect consumers tax. However, any services rendered by the
lessor to the lessee for which a sepa¥ate charge is made 1is

subject to tax. _
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Section 41. Schools.

431.01. All schools should file consumers tax returns in accor-

dance with this regulation.

(a2} Exempt sales by schools:

(1)

(2)

(3)

(4)

(5)

(6)
(7)

Food sales to students within the schools as a
part of the hot lunch program on a nonprofit basis
for the health and welfare of the students.

School textbooks, workbooks, instructiocnal aids,
standardized examination material required to be
used in any schools of this State.

School papers and yearbooks, compiled and edited
by students of the school and sold only to stu-
dents.

Admission tickets to students only for events
produced sclely by talent of the school inveolved.
Rental of locks, lockers, storage space, clothing,
other materials and egquipment owned by schools and
furnished solely to students.

Class dues and library fines.

Tuition payments.

(b} Taxable sales and services bv schools:

(1)
(2)

Sales at concession stands and snack bars.
Sales of school supplies at bookstores except as

exempted under Item (2)(2) above.
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{3) Sales through the use of wvending machines; the tax
must be computed on each sale.

(4) Sales of class jewelry, pictures, banners, etc.

{5) Sale of food not exempt under Item {a) &, above,
for consumption in the school or in the home.

(6) Sales of admission tickets to nonstudents for all
school events.

{7) Sales of tickets toc students and nonstudents for
all interscholastic events.

{8) sSales bv and activities of the P.T.A., Dbooster
groups, etc. R

(9) Schoel papers, vyearbooks, etc., sold T¢ non-
students.

£1.02. Purchases of food, materials and supplies sold on a

nonprofit basis for the health and welfare of students are

exempt. Purchases of school textbooks, workbooks, instructicnal

aids, standardized examinations and other materials are exempt.
All purchases of property and services by schools which are
institutions of this State are not subject to tax.

In lieu of payments of consumers sales tax on those pur-

" chases, a school 7éﬁ§ﬁiéﬁrigéﬁéﬁfﬁﬂfgééééfii'ré%ébutéd exemption
certificate.

41.03. Private schools, trade schools, wvocational schools,
business college or other schools which are not institutions of

this State are subject to tax on all purchases of property or .
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services for use in conduct of business, with the exception of

purchases of property or services which are resold subject to

consumers tax.
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Section 42.01

Section 42. Churches.

42.01. Sales to Churches and Religious Groups.

{a) Sales to and services for churches are exempt when the
purchase price is paid from the church treasury.

(b} Sales to religious groups, other than churches, are not
exempt eﬁen though such purchases are for the benefit of the
church, unless the purchase is for resale subject to tax.

42.02. sales by Churches and Religious Groups. =-- Sales by

churches and religious groups are subject to the consumers tax
unless the sale can qualify as an isolated sale. Religious
groups which sell meals are required to collect the consumers tax

thereon.
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Section 43.01

Section 43. Nonprofit Organizations.

-

43.01. Nonprofit organizations and institutions are not, by
reason of their nonprofit status alone, exempt from the consumers
or use tax unless otherwise exempt. They are regquired to comply
with the provisions of the laws pertaining to the filing of -
returns and making payments of the taxes due on sales or on

purchases.
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Section 44.01

Section 44. Out-of-State Purchases.

-

44.01. In the computation of the use tax, credit may not be
taken for sales or use taxes paid in another state. The use tax
is due even though sales or use tax has been paid on the purchase
or use of the same property in ancother state.

44_02. The use +tax shall be computed on the sale price cf the
article or articles, which sale price shall not include any sales
tax which may have been added to the cost of the article or
articles. .

44.03. Many out-cf-state vendors are not authorized by the
State of West Virginia tc collect the use tax. It is the respon-
sibility of the purchaser +to know whether his vendor is
authorized *to collect the tax. Tax paid to an unauthorized
vendor may not be returned to the state. If that occurs, the
State will look to the purchaser to pay the tax again. Payment
of the tax to a vendor authorized to collect use tax relieves the

purchaser from any further liability for the tax.
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Section 45. Leased Departments.

45.01. Persons who operate 1eas§a departments in which mer-
chandise is sold or services rendered are required to collect and
remit consumers tax. Such persons are required to file returns
and remit tax separately from their lessors. The lessor is not
permitted to file returns and pay consumers taxes in behalf of

his lessee.
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Section 46. Rentals.

46.01. The definition of sale inciudes the transfer of posses-
sion of tahgible perscnal property for a consideration and
includes a lease or rental. Thus renting or leasing tangible
personal property is an activity subject to consumers tax and use
tax. The tax applies, if the rental occurs in West Virginia,
irrespective of where the lessee makes use of the property. For
example, the rental of an automobile from a lessor within this
State, 1s taxable in its entirety even though the lessee may use
the vehicle for travel cutside this state.

46.02. When there is an agreement of lease or rental of tan-
gible personal property which grants to the lessee an option to
purchase the property, the tax shall be computed upon each pay-
ment. If, at any time during the agreement, the lessee exercise
the option on either a cash ¢or charge basis, the tax must be col-
lected on the remaining portion of the sale price at the time of
option or within thirty days.

46.03. An exception .to the preceding is a lease-purchase
agreement for an -automobiie. Wheﬂ.uihe lessee exercises his
opfian to purchase the wvehicle, the remaining balance or sale
price is not subject to tax; for the lessee will be subject teo
the motor vehicle privilege tax.

£46.04. The consumers %tax 1s not applicable tc the rental of

apartments, houses, offices or other real estate.
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Section 47.01

Section 47. Coin-Operated Machines and Devices.

-

47.01. Sales of tangible personal property or services through

the use of coin-operated machines and devices are subject to the
consumers tax. Machines and devices included in this rule are
vending machines, storage lockers, toilet lockers, tTelescopes,
radios, television sets, automatic washers, photographic
machines, music machines, amusement machines, and any other
coin-operated machines or devices. Machines used in the conduct
of a public utility business are not included.

47.02. The consumers tax shall not apply to individual sales
or services rendered through machines which offer merchandise or
a service at a cost of five cents or less. The consumers tax
must be collected on each sale or service by a machine which
offers merchandise or a service at a cost in excess of five
cents. The term Ymachine' shall include any mechanism which
functions independently. For example, a match-vending machine
which has its own coin slot and deliveryv mechanism 1s a separate
machine from the cigarette vending machine, although the two may
be in the same unit.

”47.03. The person who has control of the machine, i.e., the
one who has the key, fills the machine, etc., is responsible for
returning and remitting the consumers tax.

47.04. Merchandise-vending-machine operators are reguired to
maintain accurate records of all. of their purchases'of merchan-

dise for resale. All persons doing business through coin-
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operated machines are reguired to maintain accurate records of
any commission or percentage paid iﬁ connection with the opera=-
tion of such machines.

47.05. Vending machine operators are reguired +to maintain
records reflecting the gross proceeds of sales derived from the
various denominational sales such as 10-cent machines, 25-cent
machines, etc.

47.06. The reason for this is that the consumers sales tax
yield will wvary depénding upon the amount of the sale. For
example, a 1l0-cent vending machine will yield a l-cent tax on
each sale or a yield for consumers tax of ten percent; whereas, a
25-cent vending machine will yield consumers tax on l-cent on
each 25-cent sale or a consumers tax yvield of four percent. The
operator of the vending machine shall pay the full amount of
consumers tax depeding upon the denomination of the machine to
the State. No profit on such taxes shall accrue to the wvending
machine operator. The operator shall compute tax on the basis of
the denomination of the machine and shall treat each transaction

as a separate sale.
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Section 48. Repairs to Tangible Personal Property.

48.01. Persons engaged in the business of repairing property
for others are engaged in a'service‘business, the gross receipts
from which are subject to the consumers tax. Those persons
engaged in a repair service who are required to furnish tangible
personal property which will be transferred to the purchaser
shall include in their total charge, separately stated, the sale
price of tangible personal property as subject to the tax. Those
repairmen who are gualified wvendors, when purchasing tangible
personal property, a part of which they will use directly in
thier repair work and a part of which they will sell to their
customers, will be permitted to purchase such property without

imposition of consumers tax.
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Section 49.01

Section 49. Advertising Agencies, Radio and Television

-

Broadcasting Stations.

49.01. Advertising agencies furnish services subject to the
consumers sales tax. Where the agency does not purchase the
advertising for resale, it shall ceollect and pay consumers tax on
fees, retainers and commissions charged, unless exempt under
provisions of the consumers sales tax law. Where the agency
purchases the advertising in any form of resale, it shall omit
the consumers sales tax on such resale unless these sales are
commingled with the service charge.

49.02. Radio and television broadcasting stations which render
advertising services for a fee to consumers shall charge and
cellect consumers tax on such services. For example, a persocn
running for public office is not in a position to give an exemp-
tion certificate; therefore, air time purchased by him for
political advertisements is subject to consumers tax. The broad-
caster must collect the tax and remit it to this State.

49.03. Radioc and television broadcasting stations which accept
drders for merchandise (records, tapes, etc.) for foreign re-
tdilers must ceollect and remit use tax on all such orders. 1In
this situation, the broadcaster is deemed tc be an agent cof the

foreign retailer.
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Section 50. Printers, Lithographers, Mimeographers,

-

Multigraphers.

50.01. Persons engaged in the 5usiness of printing, 1litho-
graphing, mimeographing, multigraphing, and the like, are engaged
in selling tangible personal property and rendering a service
subject to the consumers tax.

50.02. The following representative items of tangible personal
property and the services employed in the preparation cf the
items are taxable: Stationery, evnelopes, folders, bond and stock
certificates, cirenlars, abstracts, law briefs, business cards,
matches, mechanical pencils, campaign posters, banners, etc.

50.03. If a customer furnishes his own paper, the services and
materials used to imprint thereon the name, address, telephone -
number, etc., constitute a service subject to tax.

50.04. Persons engaged in the business of printing are exempt
from the tax on their purchases of tangible personal property and
services for use in the conduct of their business. However, this
exemption shall not apply to the purchase of tangible personal
pfoperty and services to be used in the construction of or perma-

nent improvement of real property.
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Section 51.01

Section 51. Newspapers and Magazines.

-

51.01. sales of newspapers, magazines and periodicals by

persons operating newsstands, bookstores, c¢igar steres, drug-
stores, depot newsstands, and the like, are subject to consumers
tax 1f the individual sale transaction is in excess c¢f five
cents.

51.02. When newspapers are sold on a subscription basis for
delivery by mail, the tax must be collected on the total sub-
scription price. Sales of newspapers delivered to consumers by
route carriers are not subject to consumers tax.

51.03. Advertising space sold to consumers by newspapers and
magazines is subject to consumers tax. Therefore, when news-
papers and magazines sell such advertising space and service to
persons who are not eligible to present an exemption certificate
for such services, the vendor must collect consumers tax and

remit the same to the State of West Virginia.




State Tax Deparitment
Leg. Reg. 11-10
Series XV and XV-2

Fage 1546




State Tax Department
Leg. Reg. 11-10
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Section 52.01

Section 52. Florists.

52.01. Florists are required toi£ollect and remit consumers
tax upon their gross receipts from sales of flowers, wreaths,
soil, etc., .and services. Those fleorists who participate in
Florists Telegraph Delivery Assocciation or a similar arrangement
shall be governed by the following rules: (a) the West Virginia
florist who takes orders for flowers, etc., shall collect cone
sumers tax irrespective of the fact that the flowers may be
delivered in another state; (b) a West Virginia florist who
receives an _order transmitted from another florist has no con-

sumers tax liability on such sale irrespective of the fact that

the order may be transmitted from a florist in another state.
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Leg. Reg. 11~10
Series XV and Xv-A

Section 53.01

Section 53. Places of Amusement.

-

53.01. All =sales and services rendered in the operation of a
place of amusement or entertainment are subject to the consumers
tax, including receipts from hat-check services, toilet services,
sales of popcorn, candies, cold drinks, programs, souvenirs and
novelties, as well as receipts from admissions.

53.02. Places of amusement or entertainment include, but are
not limited to, theatres, motion picture shows, auditoriums where

lectures and concerts are given, amusement parks, falrgrounds,

racetracks, baseball parks, £football stadiums, athletic events,

swimming pools, street fairs, carnivals, dance halls, cabarets,
night clubs, golf courses, skating rinks, art exhibits, gym-
nasiums, riding courses, and the like. Piaces of amusement or
entertainment also include all places where the public is charged
a fee for admission to see any kind of a display or hear any kind
of a program or to participate in sports, such as golf, tennis,
badmitton, and games of skill, such as billiards.

53.03. Nonprofit, charitable and religious organizations which
spdnsor& amusements, entéitainmenﬁ, athletic events, lectures,
efﬁ., are making sales within the meaning of the consumers tax
law and must collect the tax upon all sales.

53.04. The consumers tax applies to the receipts from the sale
of admissions, by tickets or fixed-fee donations whether by a
season subscription or by single ticket purchases; to places at

which amusements, entertainment, sports events, seascnal and
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Section 53.04

exhibition games or recreation is provided. The term "admission®

-~

includes regular dues or membership fees which entitle members to

usual ¢lub or similar organization privileges.




State Tax Department

Leg. Reg. 11=10
Series XV and XvV-A

Section 54.01

Section 54. Emplovees' Meals.

54.01. Meals served by employer%.as part of the employee's
wages are not taxable sales. 1If, however, a separate charge is
made for the meals by the employer, which is paid by the employee
or deducted from his wages, the transaction is a sale and subject

to consumers tax.
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Leg. Reg. 11=-10 . . _
Series XV and XV-2

Section 55.01

Section 55. Building Materials.

-

55.01. Sales of building materials, including such items as
heating plants, electrical equipnment or supplies, plumbing fix-
tures or supplies, lumber, miscellaneous hardware, prefabricated
houses, roofing, cinder or concrete blocks, cement, pipes, tile
and other materials used in building, construction, or repair

trades are subject to the consumers and use taxes.
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Series XV and XV=A

Section 56.01

Section 56. Speculative Builders.

56.01. Speculative or cperative bﬁilders are engaged primarily
in the construction or repair of real property for sale or rent
and are deemed to be the ultimate consumers of all supplies,
materials, or equipment used in the condust of their business.
Therefore, consumers tax is applicable to sales to such cperative
builders and services rendered for them, and use tax is appli=-

cable to their purchases from outside the State.
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Series XV and XvV-2A

Section 57.01

Section 57. Trading Stamps, Coupons and Meal Tickets.

-

57.01. The exchange of merchandise or prizes for <trading

stamps, coupons, etc., shall be considered a sale of those gcods.
The vendor shall collect the consumers tax based upon the value
of the merchandise or prize.

57.02. A person who sells meal tickets does not charge con-
sumers tax on such sale. However, when such person redeems the
meal ticket or portion thereof, the wvendor shall charge and
collect taxon that particular sale. To i1llustrate: X purchases a
meal ticket with a face wvalue of $10.0C from Y for $8.50. ¥
charges no tax on the sale of the meal ticket. X purchases a
$2.00 meal with a portion of his ticket. On this $2.00 purchase,
Y will collect consumers tax. If the next day, X purchases an
$8.00 meal with the remainder of the ticket, Y will collect tax
on an $8.00 sale. Therefore, tax is eventually collected on the
full face value or redemption value of the ticket, if and when

redeemed.
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Section 58.0%1

Section 58. Public Assistance.

58.01. Persons who are the recipiénts of funds distributed by
federal, state or local governments in public welfare or relief
work ar not exempt from consumers tax. However, where the pur-
chases are made by the federal, state and local govenment
agencies for a person or persons in need of public assistance,

the sales are exempt.
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Leg. Reg. 11-10 _
Series XV and XvV-2 ’ -

Section 55.01

Section 59. Collection Agencies.

-

59.01. Collection agencies are required to collect consumers
tax on the commissions or consideration it receives as a fee for
services rendered on collection transactions which originated
within this State. The tax base for the collection of this tax
shall be the amount of consideration received by the agency
without deducting any amount paid by the collection agency to
ottier collection agencies which may be involved in the collection
prcess. For example: A doctor who resides and practices medi-

cine in Clarksburg, West Virginia, 1s owed $200 by a patient who

refuses to pay. The doctor refers the matter to a West Virginia

collection agency to effect collection of the debt and which
agrees that its fee will be 50% of the amount collected. The
agency is successful in its efforts and collects the full $5200;
therefoie; it must bill its client, the doctor, its fee cof $£100
and the applicable amount of consumers sales tax on such fee. In
this particular case, the agency will retain or the doctor wiil
pay to the agency, whichever the case may be, $103.

| 59.02. Any collection trénsaction originating outside this
Stéte will not be taxable even though a West Virginia collection
agency may be involved in the collection process, and even though
such local agency may receive some consideration for work which

it does in the collection of a particular debt.
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Appendix 1

Appendix 1. List of Condiments

This list of condiments which are eligible food items is
intended to illustrate application of these terms and is not
intended to be a comprehensive listing.

1. Essential oils, oleoresins {solvent-free) and natural
extractives.

Alfzlfa

Allspice

Almond, bitter (free from prussic acid)
Ambrette (seed)

Angelica root

Angelica seed

Angelica steam

angostura (cusparia bark)
Anise : :

asafetida

Balm (lemon balm)

Balsam of Peru

Basil

Bay leaves

Bay (myrcia o0il)

Bergamot (bergamot orange)
Bitter alimond (free from prussic acid)
Bols de rose

Cacao

Camomile {chamomile) flowers, Hungarian
Camomile {chamomile) flowers, Roman or Engligh
Cananga o

Capsicum

Caraway

Cardamom seed

Carboc bean

Carrot

Cascarilla bark

Cassis bark, Chinese

Cassia bark, Padang or Batavia
Cassia bark, Saigon

Celery seed :

Cherry, wild, bark

Chervil

Chicory

Cinnamon bark, Ceylcn

Cinnamon bark, Chinese
Cinnamon bark, Saigon
Cinnamon leaf, Ceylon
Cinnamon leaf, Chinese
Cinnamon leaf, Saigon
Citronella

~ =
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Appendix 1

Citrus peels .

Clary {clary sage)
Clove bud
Clove leaf -

Clove stem

Clover : e
Coca (decocalnlzed)

Coffee

Cola nut

Coriander

Corn silk

Cumin {(cummin)

Curacao orange peel (orange, bitter peel)
Cusparia bark

Dandelion

Dandelion root

Dog grass (quackgrass, triticum)

Eider flowers

Estragole (esdragel, esdragon, tarragon)
Estragon (tarragom)

r ennel Sweet e _—_ - - e e e i e - e e
renugreek

Galanga {(galangal)

Geranium

Geranium, East Indian

Geranium, rose

Ginger ' L

Gilycyrrhiza

Glycyrrhizin, ammonlnated

Grapefruit , ' T

Guava

Hickory bark
Borehound (hoarhound)
Eops

Horgemint

Hyssop

Immortelle
Jasmine

Juniper (berries)
Kela nut

Laurel berries
Laurel leaves
Lavender
Lavender, spike
Lavandin

Lemeon

Lemon balm (see balm)
Lemon grass

Lemon peel
Licorice

Lime

Linden flowers
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Leg. Reg. 11-10 L
Series XV and Xv-2 -

Locust bean

Lupulin

Mace B
Malt (extract) ' -
Mandarin

Marjoram, sweet

Mate

Melissa (see balm)
Menthol .
Menthyl acetate
Molasses (extract)
Mustard

Naringin

Netroli, bigarade
Nutmeg

Onion : .
Orange, bitter, flowers
Orange, biller, peel
Orange leaf

Orange, sweet B
Orange, sweelt, flowers
Orange, sweel, peel
Origanum

Palmarosa

Paprika

Parsley

Pepper, black

Pepper, white
Peppermint

Peruvian balsam
Pettigrain

Pettigrain lemon
Pettigrain mandarin or ¢
Pimenta

Pimenta leaf
Pipcissewa leaves
Pomegranate

Prickly ash bark

Rose absolute

Rose (otto of roses, attar of roses)
Rose buds

Rose flowers

Rose fruit (hips)
Rose geranium

Rose” leaves

Rosemary

Saffron :
Sage W
Sage, Greek

Sage, Spanish

St. John's bread
Saveory, summer

angerine

Appendix 1
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Appendix 1

Savory, winter .
Schinus molle . R LT )

Sloe berries (blackthorn berrles}
Spearmint -
Spike lavender s
Tamarind

Tangerine :
Tannic acid _ L
Tarragon e : : -
Tes

Thyme

Thyme, white

Thyme, wild or creeping

Triticum (seed or grass)

Tuberocse

Turmeric ' T
Vanilia I
Violet flowers

Violet leaves

Violet leaves absolute

wild cher¥¥y bark -

Yiang-yvlang ) , ]
Zedoary bark el

2. Flavorings and flavering extracts.

0il of Lemon : _ -
Vanilla extract

Vanilla flavoring

Vanilla powder

Vanilla - vanillin extract
Vanilla - vanillin flavoring = -
Vanilla - vanillin powder

3. Food Colorings.

4. Food Dressings.

" French dressing
Mayonnaise
Mayonnaise dressing
Salad dressing
5. Glazes. , oL T . DT Do
6. Gravies.

7. Herbs (for which nc medicinal cualities are claimed).

Angelica
Anise U S
Bee balm o
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@ Bays

Borage

Bunnet

Camomile -
Capers

Caraway

Celenes

Chervil

Chives

Coriander . e -

Dill , . ) —
Fennels

Fenugreek

Geranum

Horehound

Horseradish

Hyssop

Lavehider

Leeks

Lemon Verbena

Lovage

Marigold

Mayorame o
Mints

- Mustards
. Nasturtium = ' ' S
Onion

Parslevs
Peppers, red and green
Ramps

Rosemary

Rue

Sage

Savories
Scallions
Sesame
Shallots
Sorrels

Sweet Woodruff
Tarragon
Thymes
Waldmeister
Wild leeks

Appendix 1

8. Marinades.

9. Mustard.
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Appendix 1

10. 1§Iatura1 substances and extractions (solwvent~free) used .
in conjunction with spices, seasonings and flavorings.

Algae, brown

Algae, red

Apricot kernel (per51c 0il)
Dulse

Kelp (see algae, brown)
Peach kernel (persic oil)
Peanut stearine

Persic oil (see apricot kernel and peach kermel)
Quince seed ,

11. Pepper. . S e r T

Black pepper
Cayenne pepper
Red pepper
White pepper

12. salt and salt substitutes. = =~ _ T~

Coarse or kosher salt

Cooklng or table salt

Dairy salt -

Monozodium glutamate

Pickling salt - . :

Seasoned salt - These are usually a comblnatﬂon of
vegetable salts splces and mcnozodlum glutomates

Smoked salt - T T mrms s o o —

Sour salt : -

Vegetable salt - These are sodlum chlorlde w1th added
vegetable extracts, celery and onlon.

Salt substitute - These are chlorides in which sodium
is replaced by calcium, potassium or ammonium.

i3. Sauces. e
" Worcestershire sauce T 777 -
Soy sauce
A-1 steak sauce
Barbecue sause

shrimp cocktall sauce

14.  Spices and other natural seascnings and flaverings.

Alfalfa herb and seep
Allspice

Ambrette seed - _
Angelica root : - - —
Angelica seed . _._ .
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"l' Anise

Anise, star
Balm {lemon balm)
Basil, bush - .
Basil, sweet '
Bay
Calendula
Camomile (chamemile), Engllsh or Roman
Camomile {(chamomile), German or Hungarian
Capers -
Capsicum
Caraway
Caraway, black (black cumin)
Cardamon
B3551a, Chinese
Cassia, Padang or Batav1a
Cassia, Salgon
Cayene pepper : =
Celery seed -
Chervil
Chives
Cinnamon, Ceyvlon
Cinnamon, Chinese
Cinnamon, Saigon

. . Clary (clary sage)
Clover -
Cloves
Corlander
Cumin {(cummin)
Cumin, black (black caraway)
Elder flowers
Fennel, c¢ommon
Fennel, sweet ($1nocchlo, Florence fennel)
Fenugreék S
Galanga (galangzal)
Geranium
Ginger
Glycyrrhiza
Grains of paradise
Horehound (hoarhound)
Horseradish
Hyssop
Lavender
Licorice
Linden flowers
Mace . —
Marjoram
Mustard, black or brown
Mustard, brown

. Mustard, white or yvellew
Nutmeg ' .
Cregano (creganum, Mexican oreganc, Mexican sage, origan)

Appendix 1
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Paprika .

Parsley

Pepper, black

Pepper, cayenne _ . o
Pepper, red . ... . LI oLl Lol
Pepper, white

Peppermint -

Poppy seed

Rosemary

Saffron

Sage

Sage, Greek

Savory, summer L

Savory, winter

Sesame

Spearmint

Star anise

Tarragon . .. - e
Thyme

Thyme, wild or creeping
Turmeric )
Vanilla

Zedoary

15. Vinegar.
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Appendix 2

Appendix 2. List of Taxable Medicines and Health Aids.

This list of taxable medicines and health aids is intended
to illustraté application of these terms and is not intended to
be a comprehensive listing.

Absorbine Jr.

Acne preparations

Alka seltzer

Alphen pills

Anacin

Analgesics

Antacids
Anti-perspirants
Antiseptics

Appetite builders

Appetite reducers

Aromatic lozenges (SEN-SEN)
Aspergum

Aspirin

Athlete's foot preparatlons
Bay lotions, ointments and powder
Back plasters

. Bactine :
Beauty creams, mask preparatlons, etc.
Bengay
Benzoin (tinctine)
Bisodol

Boric acid ocintment
Breath sweeteners
Brewer's yeast
Brioschi
Bromoe Seltzer o
Bufferin :
Burn ointment and lotion
Calamine Lotion
Callus plasters
Campho-phenique
Camphor ice
Castor oil
Cathartics
Chocks
Chocz
Clearasil
Cleansing creams and lotions
Cocoa butter (for healing)
Cod liver oil
Cold creams
' Cold tablets
Colognes

Contraceptive creams and jellies

'
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Appendix 2

Corn pads .

Cosmetic stocking preparations
Cosmetics
Cotton -
Cough and cold items
Cough drops
Cough syrups
Cumlers
Cuprex S
Curlers
Cuticle softeners and removers
Dandruff shampoos
Decongestants
Dental floss
Dentifrice
Denture adhesives, liners, stain removers
Deodorants
Depilatories
Desenix
Disinfectants
Epsom Salts
Bucalyptus oil
Ex-lax :
Eye cosmetics
Eve cointment
Eye washes
Face creams, lotions, packs powders -
Facial oils
Feen-a-Mint = . o= L -oem oSt o e e
Fleet enema
Foot deodorizers, lotions
Foundation makeup film
Freckle removers
Gelusil
Geritol ,
Glycerine .
Glycerine suppositories

- Hair bleaches, dyes, rinses, tints
Hair removers, restoratives, straighteners
Hair sprays - o
Hand creams, lotions
Henna
Infrarub
Inhalants
Insect repellents
Iodine
Isodine AP LT T Tt T
Laxatives - '
Leg makeup T T -
Lip ices and salves
Lipsticks, refills
Liguid lip color

222
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Liguid. stocklngs

Listerine :

Manicure preparations

Mascara - -
Massage creanms

Mercurochrome

Merthioclate

Milk or Magnesia

Milk or Magnesia tablets

Mineral oil

Moth balls

Mouthwashes

Mustache wax

Mustard plasters

Musterole

Nail bleaches, whlteners

Noxema

Nupercainal olntments

0il of wintergreen (for medicinal purposes)
Olive oil (for medicinal purposes)
Perfumes

Appendix 2

Permanent waving creams, lotions, neturalizers

Peroxide’

Pessaries
Petrocleum jelly
Pile ointments
Rectal preparations
Rolaids

Rose water

Rouges

Rubbing Alcohol
Sachets

Salt (for purpocses other than human consumpiion)

Sanitary napkins

Scalp lotions and ointments
Shampoos

Shaving preparations

Skin balms, bleaches, creams, fresheners, lotions,

0ils, stain removers, tonics, whiteners
Soap -
Soda mint tablets
Stain removers
Styptic pencils
Sunburn remedies
Suppositories
Talcum powder
Texture creams
Tincture iodine
Tissue creams
Toilet ammonia, creams, lanolin, waters
Toothache drops
Tocthbrushes ——
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Appendix 2

Toothpaste and tocth powder .
Tums : : :
Unguentine
Vaginal preparations . ~
Vanishing creams
Vaseline
Vitamin A-D ointment
Vitamins
Water softeners
Wave sets
Witch hazel .
Zinc-oxide ointment : -
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Appendix 3

Appendix 3. Grocery Store Taxable Sales.

The following list is comprised of items commonly sold by
grocery stores and which are subject to tax at the three percent
(3%} tax rate. This list gives examples and is not all inclusive.

Alr frecheners and deoderizers

Ale and beer

Aluminum foil

Anti-perspirants and deodorants
Automative supplies

Baby bottles

Batteries

Beauty supplies (hand lection, bath o0il)
Bird feeders o

Bleach

Brooms, brushes and mops

Canning supplies (jars, lids)

Candles and party supplies

Charcoal briquettes and lighter

Cigar, cigarettes and tobacco

Cleaning supplies (Lysol, Pine-=Sol)
Clothes pins and clothes line

Cosmetics

Dental Eygiene products

Dietary supplements {Ayds)

Dishes and cooking pans _
Dishwashing liquid and dishwater detergent
Dvyes

Electric light bulbs . -
Extension cords ' C

Feminine hygiene products

Fertilizer

First aid supplies

Fuses o

Glassware and mugs

Greeting cards

Hardware supplies (screwdriver, hammer)
Household glue and cement

Insect and pest repellant

Hair products (hair color, sprays, permanents)
Hair removal products (Nair, Zip)
Hosiery ] o )

Kitchen utensils

Laundry supplies (detergent, starch fabric softeners)
Matches

Medicines

Mens toiletries (shaving cream)
Mouthwash

Paper preducts

Pet food and supplies
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Picture frames . .
Plant supplies {pots, food)}

Plastic products (trash bags, waste cans, storage containers)
Potted plants =
Raxor blades and razors
Sandpaper

School supplies
Scouring agents (SO0S, brillo pads)
Scouring powders

Sewing supplies ,

Shoe laces and shoe care products

Soap and soap products

Sponges ) o o
Suntan loticns, oils, creams and screens
Thermometers

Toys

Towels {(dish, hand)

Vacuum cleaner bags

Vegetable seeds

Vitamins

waxes and polishes

P
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Zppendix 4

West Virginia Consumers Sales and Service

Tax (3%) Rate Chart.
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
STATE TAX DEPARTMENT
LEGISLATIVE
Chapter 11-10

Series XV
(1973, amended 1979)

Subject: Consumers Sales and Service Tax and Use Tax

PART 1

GENERAL, CONSUMERS AND USE TAXES

Section 1. General.

1.01. Type of Requlations. -- These regulations are "legisla-

tive rules as defined in W. Va. Code §2%9A-1-2(d) (1982).

1.02. Scope. -- These regulations explain and clarify the
West Virginia consumers sales and service tax, W. Va. Code
§11-15-1 et. seq., and use tax, W. Va. Code §11-15A-1 et. seq.

1.03. Authority. -- Thesel regqulations are 1issued under
authority of W. Va. Code §11-10-5(a).

1.04. Filing Date. -- These regulations were promulgated on

August 31, 1973, and filed on August 31, 1973 in the office of
the Secretary of State. They were refiled with the Secretary of
State on December 29, 1982 in compliance with W. Va. Code
§29A-2-5 (1982).

1.05. Effective Date. -- These regulations became effective

on January 1, 1974.
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Section 1.06

1.06. Citation. -- These regulations may be cited as: W. Va.
Leg. Reg. (CUT) 11-10 Ser. XV § , page (1973, as
amended).

1.07. Overview of requlations

(a) Chapter 11, Articles 15 and 152 of the West Virginia
Code impose a consumers sales and service tax and a complementary
use tax.

(b) The consumers sales and service tax is imposed on the
privilege of selling tangible personal property and dispensing
certain selected services within this State. The use tax is
imposed on the use within this State of tangible personal pro-
perty furnished or delivered to consumers or users within this
State. Even though the consumers sales and service tax is
imposed for the privilege of selling tangible personalty and for
dispensing certain services, the use tax is applicable to the use
or consumption, within this State, of tangible personal property
only. Services purchased outside this State by residents of West
Vi:ginia are not subject to the use tax.

| (c) Certain types of sales and services are exempt from the
imposition of consumers sales and service tax and use tax. These
 exemptions are explained within these rules and regulations at
section 9.

(d) The two tax laws (consumers sales and service tax and
use tax) are complementary and whenever possible are to be con-

strued and applied to accomplish such intent as to the imposi-
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Section 1.07(d)

tion, administration and collection of these two taxes. There-
fore, within these rules and regulations, the terms '"consumers
sales and service tax" and "use tax", if applicable to both
taxes, will appear as "consumers and use tax". Where a particu-
lar rule or regulation is applicable to only one, it appears as

"consumers tax" or “use tax". In the absence of a heading or

designation, the material is applicable to both taxes.
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Section 2.01

Section 2. Definitions.

-

2.01. When used in these regulations:

(a) "Person" or "persons" shall mean any individual, firm,
joint adventure, partnership, copartnership, association, club,
fraternal organization, municipal or private corporation, whether
organized for profit or not, company, estate, trust, receiver,
committee, administrator, trustee, guardian, executor, syndicate,
socliety, assignee, trustee in bankruptcy, joint stock company,
business trust, the United States, the State of West Virginia,
county, or any other group or combination acting as a unit.

(b) "Commissioner" or "Tax Commissioner" shall mean the
State Tax Commissioner of West Virginia.

(¢) "Use" means and includes the exercise by any person of
any right or power over tangible personal property incident to
the ownership of that property or by any transaction in which
possession of tangible personal property is acquired for a con-
sideration, including any lease, rental or conditional sale of
tangible personal property.

| (d) Vvsale," "sales" or "selling" shall include any transfer
of the possession or ownership of tangible personal property for
a consideration when the transfer or delivery is made in the
ordinary course of the transferor's business and is made to the
transferee or his agent for consumption or use or any other

purpose. The term embraces renting or leasing, conditional sales
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Section 2.01(e)

contracts, leases with options to purchase, contracts under which
possession of property is given to the purchaser but title is
- retained by the vendor as security for payment of purchase price.
The term does not include isolated transactions in which tangible
personal property is sold, transferred, offered for sale, or
delivered by the owner thereof or by his representative for the
owner's account, such sale, transfer, offer for sale or delivery
not being made in the ordinary course of the owner's business
activities. Repeated sales of tangible personal property will
not be deemed an isolated sale.

(e) "Vendors" shall include any person engaged in this
State in making sales of tangible personal property, furnishing
or rendering services, the sale or use of which is taxable by the
consumers tax statute.

(f) '"Purchaser" shall mean any person who purchases tan-
gible property which is taxable under the use tax or who pur-
chases tangible property or a service taxable under the consumers
tax.

(g) "Retailer" means and includes every person engaged in
the business of selling tangible personal property for use within
" the meaning of the use tax law: Provided, however, that when in
the- opinion of the Tax Commissioner it is necessary for the
efficient administration of this law to regard any salesmen,
representatives, truckers, peddlers or canvassers as the agents

of the dealers, distributors, supervisors, employees or persons
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Section 2.01(h)

under whom they operate or from whpm they obtain the tangible
personal property sold by them, irrespective of whether they are
making sales on their own behalf or on behalf of such dealers,
distributors, supervisors, employers, or persons, the Tax Commis-
sioner may so regard them and may regard the dealers, distribu-
tors, supervisors, employers, or persons as retailers for
purposes of this law. Retailers shall include persons who make
taxable sales of tangible personal property and services to
consumers.

(h) "Taxpayer" shall mean any person liable for any tax
imposed by the consumers and use tax statutes.

(i) ‘'"Purchase" means any transfér, exchange or barter,
conditional or otherwise, in any manner or by any means whatso-
ever, for a consideration.

(j) "Purchase price" means the total amount for which
tangible personal property is sold, valued in money, whether paid
in money or otherwise; provided that cash discounts allowed and
taken on sales shall not be included. The value of business
stimulants, gifts or promotions given to induce consumers to
patronize a particular establishment are not considered cash
discounts.

(k) "Tangible personal property" means tangible goods,
wares, and merchandise when sold, furnished or delivered within

this State to consumers or users within this State.

Page 7



State Tax Department
Leg. Reg. 11-10
Series XV and XV-A

Section 2.01(1)

(1) YRetailer maintaining a place of business in this
State" or any like term shall mean and include any retailer
 having or maintaining within this State, directly or by a subsid-
iary, an office, distribution houses, sales house, warehouse, or
other place of business, or any agent operating within this State
under the authority of the retailer or its subsidiary, irrespec-
tive of whether such place of business or agent is located here
permanently or temporarily, or whether such retailer or subsid-
iary is admitted to do business within this State pursuant to
section seventy-nine, article one, chapter thirty-one of the Code
of West Virginia, one thousand nine hundred thirty-one.

(m) _"Ultimate consumer" or Y"consumer" shall mean a person
who uses or consumes services or personal property.

(n) "Business" shall include all activities engaged in or
caused to be engaged in with the object of gain or economic
benefit, direct or indirect. ‘'Business" shall also include all
activities of the State and its political subdivisions which
involve sales of tangible personal property or the rendering of
serﬁices when those services compete with or may compete with the
activities of other persons.

(o) "Service" or ‘'"selected service" shall include all
activities engaged in for other persons for a consideration,
which involves the rendering of a service as distinguished from

the sale of tangible personal property.
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"Service" or "selective service" shall not include:
(1) personal services,
(2) services rendered by an employee to his employer,
(3) services rendered for resale, or
(4) services rendered by a corporation subject to con-
trol of the Public Service Commission.

(p) "“Personal services" shall mean and include, but shall
not be limited to, barbering, manicuring, hair setting, washing
and dyeing, nursing, massaging, prostitution, shoe shining, et
cetera. Services to be personal must be done in person without
the intervention of another and must be rendered to the person of
an individual without, at the same time, selling tangible per-
sonal property.

(g) "Drugs" shall include all sales of druges or appliances
to a purchaser, upon prescription of a physician or dentist or
any other professional person licensed to prescribe.

(r) "Tax Department" shall mean the Tax Department of the
State of West Virginia, and such term is herein used interchange-

ably with Tax Commissioner.
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Section 3. Amount of Tax and Tax Comgutation.

3.01. Computation of Consumers Tax.

(a) For the privilege of selling tangible personal property
and for the privilege of dispensing services, the vendor must
collect from the purchaser, the consumers tax in the following
amounts: On each sale from six cents to thirty-five cents, both
inclusive, one cent; one each sale from thirty-six cents to
seventy cents, both inclusive, two cents; one each sale from
seventy-one cents to one dollar, both inclusive, three cents.
When the sale price is in excess of one dollar, the tax is three
cents on each whole dollar and upon any fractional part of a
dollar in excess of whole dollars, as’follows: One cent on the
fractional part of the dollar if less than thirty-six cents; two
cents on the fractional part of the dollar if in excess of
thirty-five cents but less than seventy-one cents; and three
cents on the fractional part of a dollar if in excess of seventy
cents. For example, the tax on sales from one dollar and one
cent to one dollar and thirty-five cents, both inclusive, four
ceﬁts; on sales from one dollar and thirty-six cents to one
dollar and seventy cents, both inclusive, five cents; an don
sales from one dollar and seventy-one cents to two dollars, both
inclusive, six cents.

(b) The amount of consumers tax due and payable is computed
on a bracket system and is not a flat percentage rate applied

against purchase price. Therefore, whenever possible, the vendor
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must compute the amount of tax from the computation chart which

follows:

Sales Price Tax
.06 thru .35 .01
.36 - .70 .02
.71 - 1.00 .03

1.01 =~ 1.35 .04
1.36 =~ 1.70 .05
1.71 = 2.00 .06
2.01 - 2.35 .07
2.36 -~ 2.70 .08
2.71 = 3.00 .09
3.01 - 3.35 .10
3.36 =~ 3.70 11
3.71 - 4.00 .12
4.01 - 4.35 .13
4.36 = 4.70 .14
4.71 - 5.00 .15
5.01 = 5.35 .16
5.36 ~ 5.70 .17
5.71 - 6.00 .18
6.01 =~ 6.35 .19
6.36 - 6.70 .20
6.71 - 7.00 .21
7.01 - 7.35 .22
7.36 - 7.70 .23
7.7 = 8.00 .24

Sales Price Tax
8.01 - 8.35 .25
8.36 = 8.70 .26
8.71 = 9.00 .27
.01 -~ 9.35 .28
9.36 = 9.70 .29
9.71 =~ 10.00 .30

10.01 - 10.35 .31
10.36 =~ 10.70 .32
10.71 = 11.00 .33
11.01 - 11.35 .34
11.36 =~ 11.70 .35
11.71 -~ 12.00 .36
12.01 - 12.35 .37
12.36 =~ 12.70 .38
12.71 =~ 13.00 .39
13.01 -~ 13.35 .40
13.36 = 13.70 .41
13.71 - 14.00 .42
14.01 = 14.35 .43
14.36 = 14.70 .44
14.71 - 15.00 .45
15.01 =~ 15.35 .46
15.36 = 15.70 .47
15.71 - 16.00 .48
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Sales Price Tax
16.01 - 16.35 .49
16.36 - 16.70 .50
16.71 - 17.00 .51
17.01 - 17.35 .52
17.36 - 17.70 .53
17.71 -  18.00 .54
18.01 - 18.35 .55
18.36 -~ 18.70 .56
18.71 -  19.00 .57
19.01 -  19.35 .58
19.36 - 19.70 .59
19.71 - 20.00 .60
20.01 -  20.35 .61
20.36 -  20.70 .62
20.71 -  21.00 .63
21.01 - 21.35 .64
21.36 - 21.70 .65
21.71 -  22.00 .66
22.01 - 22.35 .67
22.36 - 22.70 .68
22.71 -  23.00 .69
23.01 -  23.35 .70
23.36 -  23.70 .71
23.71 - 24.00 .72
24.01 -  24.35 .73
24.36 - 24.70 .74
24.71 - 25.00 .75
25.01 -  25.35 .76
25.36 -  25.70 .77
25.71 -  26.00 .78
26.01 - 26.35 .79
26.36 -  26.70 .80
26.71 -  27.00 .81

Section 3.01(b)

Sales Price Tax
28.01 - 28.35 .85
28.36 - 28.70 .86
28.71 = 29.00 .87
29.01 - 29.35 .88
29.36 - 29.70 .89
29.71 - 30.00 .90
30.01 - 30.35 .91
30.36 - 30.70 .92
30.71 - 31.00 .93
31.01 - 31.35 .94
31.36 - 31.70 .95
31.71 - 32.00 .96
32.01 ~ 32.35 .97
32.36 - 32.70 .98
32,71 - 33.00 .99
33.01 -~ 33.35 1.00
33.36 - 33.70 1.01
33.71 - 34.00 1.02
34.01 - 34.35 1.03
34.36 =~ 34.70 1.04
34.71 - 35.00 1.05
35.01 - 35.35 1.06
35.36 -~ 35.70 1.07
35.71 - 36.00 1.08
36.01 - 36.35 1.09
36.36 - 36.70 1.10
36.71 - 37.00 1.11
37.01 - 37.35 1.12
37.36 - 37.70 1.13
37.71 - 38.00 1.14
38.01 - 38.35 1.15
38.36 -~ 38.70 1.16
38.71 - 39.00 1.17
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Sales Price Tax
39.01 - 39.35 1.18
39.36 - 39.70 1.19
39.71 - 40.00 1.20
40.01 -~ 40.35 1.21
40.36 =~ 40.70 1.22
40.71 -~ 41.00 1.23
41.01 =~ 41.35 1.24
41.36 - 41.70 1.25
41.71 = 42.00 1.26
42.01 - 42 .35 1.27
42.36 = 42.70 1.28
42.71 - 43.00 1.29
43.01 =~  43.35 1.30
43.36 -~ 43.70 1.31
43.71 - 44.00 1.32
44 .01 - 44,35 1.33
44.36 - 44.70 1.34
44.71 - 45.00 1.35

3.02.
(a)

Computation of Use Tax.

Tangible

Section 3.02

Sales Price Tax
_45.01 - 45.35 1.36
45.36 - 45.70 1.37
45.71 - 46.00 1.38
46.01 =~ 46.35 1.39%
46.36 - 46.70 1.40
46.71 =~ 47.00 1.41
47.01 =~ 47.35 1.42
47.36 =~ 47.70 1.43
47.71 - 48.00 1.44
48.01 = 48.35 1.45
48.36 =~ 48.70 1.46
48.71 = 49.00 1.47
49.01 - 49.35 1.48
49.36 =~ 49.70 1.49
49.71 - 50.00 1.50
or delivered

personal property furnished

within this State to consumers or users is subject to use tax.

Use . tax is imposed at the rate of three percent (3%) of the

purchase price of the article.

The determination or computation

of use tax differs from consumers tax in that the amount of use

tax is not determined by a bracket system but is a percentage of

the purchase price.

When applying the three percent (3%) rate to

the purchase price, the resultant amount of tax may be expressed

by disregarding fractions of less than one-half cent and by
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increasing fractions over one-half cent to the next even cent.
To illustrate: The amount of use tax on a $20.40 sale is sixty-
one cents (.61¢); the tax on a $20.60 sale is sixty-two cents
(.62¢).

(b) The use tax is imposed upon every person using such
property until the tax has been paid directly to the retailer ox
to the State Tax Department. See section 4C(c) of these rules

and regulations.

Page 15



State Tax Department
Leg. Reg. 11-10
Series XV and XV=-A

Page 16




State Tax Department
Leg. Reg. 11-10
Series XV and XV-A

Section 4.01

Section 4. Collection of Consumers Tax.

-

4.01. General. -- The consumers tax shall be added to and

shall constitute part of the sales price, and the vendor must
collect such tax from the purchaser. The vendor must keep the
amount of consumers tax paid separate from the proceeds of sale
exclusive of the tax. The vendor is personally liable for the
payment of consumers tax.

4.02. Refusal to pay. =- If a purchaser refuses to pay the

consumers tax, the vendor must notify the Tax Department in order
that appropriate action may be taken against the purchaser. Such
notification will relieve the vendor from liability for the tax.

4.03. Liability of Vendor

(a) If any vendor fails to collect consumers tax from a
purchaser, the vendor shall be personally liable for the payment
of such tax. 1In certain instances where a purchaser does not pay
the consumers tax, the vendor is relieved from liability there-
for. These instances are those provided in section 4B of these
regulations.

| (b) No profit shall accrue to any vendor for collecting
consumers or use taxes. The total of all taxes collected by the
vendor shall be remitted to the State Tax Department.

4.04. Liability of purchaser.

(a) Every purchaser shall pay to the vendor the amount of

consumers tax imposed on the sale. If any purchaser




State Tax Department

Leg. Reg. 11-10

Series XV and XvV-A

(1)
(2)

(3)

(4)

Section 4.04(b)

refuses to pay the tax to the vendor, or

refuses to sign and present to the vendor a proper
exemption certificate indicating such sale is not
subject to tax, or

signs and presents a false exemption certificate
to the vendor, or

after signing and presenting a proper exemption
certificate to the vendor uses the purchased item
in such manner that the sale would be subject to
tax, he shall be personally liable for the amount
of consumers tax applicable to the transaction.

In such case the Tax Department shall issue an

assessment against the purchaser.

(b) The vendor is relieved from the liability for the tax

if situations (

1) and (2) above occur, but only if the vendor in-

forms the Tax Department of the purchaser's refusal.

(¢) If situations (3) and (4) above occur, the vendor shall

be relieved from liability for consumers tax on those particular

transactions.
are subject to

' established and

It shall be presumed that all sales and services
the consumers tax until the contrary is clearly

the burden of proving that sales or services were

not- subject to tax rests upon the vendor unless he takes an

exemption certificate from the purchaser.
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4.05. Absorbing Consumers and Use Tax. -- A retailer or

vendor may not represent to the public or to any purchaser,
consumer or user, in any manner, directly or indirectly, that the
consumers or use tax will be assumed or absorbed by him or that

the consumers tax or use tax is not to be considered an element

in the price to the purchaser.
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Section 5. Collection of Use Tax.

-

5.01. Retailers Who Are Required to Collect Use Tax.

(a) Every retailer having or maintaining within this State,
directly or by a subsidiary, a place of business and making sales
of tangible personal property for use in this State, shall
collect the use tax from the purchaser. The use tax shall be
collected at the time of making the sale and shall be collected
whether the sale was made within or without the State. Evidence
that tangible personal property was sold by any person for
delivery into this State shall be prima facie evidence that such
property was sold for use in this State.

(b) "Having or maintaining a place of business within this
State" shall include, but shall not be limited to, having an
office, distribution house, warehouse, or other place of busi-
ness, or any agent of general or restricted authority, irrespec-
tive of whether the place of business or agent is located here
permanently or temporarily.

(c) Every retailer having or maintaining within this State,
difectly or by a subsidiary, an office, distribution house,
wafehouse, or other place of business, or any agent of general or
restricted authority, irrespective of whether the place of busi-
ness or agent is located here permanently or temporarily or
whether the person or subsidiary maintaining such place of busi-
ness or agent is authorized to do business within this State; or

the engaging in any activity as a business within this State by
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any person directly or by a subsidiary in connection with the
lease, sale, or consumption including but not limited to having,
maintaining, or using any office, distribution house, sales
house, warehouse, or other place of business of any stock of
goods or any solicitor, salesman, agent or representative under
its authority, at its direction, or with its permission, regard-
less of whether the person or subsidiary is authorized to do
business in this State shall at the time of making such sale or
delivery of tangible personal property, whether within or without
the State, collect the tax imposed by the use tax statute.

(d) Any retailer not maintaining a place of business within
this State may be authorized by the Tax Department upon applica-
tion to collect use tax. Retailers desiring to obtain authoriza-

tion should address all correspondence to the Tax Department.

5.02. Foreign Retailers, Collection of Use Tax. Any retailer

not maintaining a place of business within this State may be
authorized by the Tax Department to collect use tax. A foreign
retailer, to obtain such authority, must make written applica-
tioﬁ.

5.03. Manner of Collection, Use Tax.

(a) Every retailer, as defined in subsection 5.01 of this
regulation, and every authorized foreign retailer shall collect
use tax upon sale of all tangible personal property sold for
delivery into this State. Said tax shall be remitted to the Tax

Department by the retailer and authorized foreign retailer.
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(b) If such use tax is not collected by the retailer or
authorized foreign retailer, the tax shall be paid directly to
the Tax Department by the person using such property within West
Virginia. To illustrate: XY, a resident of West Virginia, pur-
chases furniture in Ohio for $1,000. The sale was consummated in
Ohio, and the furniture company agrees to deliver the goods into
West Virginia. The furniture dealer maintains no place of busi-
ness within West Virginia and has never made application to the
Tax Department to be an authorized foreign retailer. Therefore,
the vendor is not permitted to collect the use tax. However, XY,
the purchaser, must compute the tax and remit the same to the Tax
Department. The amount of tax on this purchase is §30 (3% X
$1,000 = $30).

5.04. Absorbing Consumers and Use Tax. =- A retailer or

vendor may not represent to the public or to any purchaser,
consumer or user, in any manner, directly or indirectly, that the
consumers or use tax will be assumed or absorbed by him or that
the consumers tax or use tax is not to be considered an element

in the price to the purchaser.
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Section 6. Exemption Certificates.

-

6.01. It is presumed that all sales and purchases of tangible
personal property and services are subject to consumers tax or
use tax, unless it is established to the contrary. The burden of
proving that a sale of tangible personal property or services is
to an exempt purchaser is upon the vendor, unless he requires the
purchaser to sign a certificate at the time of sale to the effect
that the tangible personal property is purchased by an exempt
organization or for an exempt purpose. See section 9.01(c) and
section 9.02(a) of these rules and regulations.

6.02. The acceptance of a properly executed exemption certi-
ficate relieves the vendor from the burden of proof only if
accepted in good faith from a person engaged in an activity which
is specifically exempt from the consumers tax. Any person who
give an exemption certificate to the vendor and knows, at the
time of purchase, that the article will be used in a manner other
than expressed in the exemption certificate is guilty of a misde-
meanor.

6.03. An exemption certificate is set forth herein. A sample
exémption certificate will be furnished by the Tax Department to
any vendor or organization upon request, which desires to

reproduce the same for the convenience of its customers.
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6.04. In order that the Tax Department may verify a vendor's
nontaxable sales upon audit, it is ﬂécessary that vendors retain
- executed exeﬁption certificates for five (5) years. An exemption
certificate, to be wvalid, must be given by the vendee and
accepted by the wvendor at the time of the sale and not there~
after. If a vendor lists nontaxable sales or services for which
he has no exemption certificates, the Tax Department will presume
such sales were taxable and make an assessment of tax against the
vendor. Of course, the preceding sentence is not applicable to

sales of articles and types of services enumerated in section

9.01(a) and (b) of these rules and regulations.
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EXEMPTION CERTIFICATE BULLETIN

-~

The West Virginia consumers sales and use tax statutes provide that these taxes
shall not apply to services and tangible personal property when purchased for the.
purposes set out below. The purchaser mus/ select the category or categories indicating
the proposed use of the. service or item purchased and prepare a certificate for each
supplier, Failure to obtain certificates will make the vendor personally liable, Persons
liable for business and occupation tax or consumers sales tax must show their account
identification numbers. Persons just beginning business must furnish a certificate
applicable to their business with each separate purchase until an account number is
assigned by the State Tax Department,

Conditions for Esemption

. Purchased by wholesaler, jobber or distributor for resale.
Industrial materials, machinery, supplies and services purchased for direct usc or
consumption in this state in the business of (check one) ... _contracting, . . . . manufacturing,
- ...transportation, .... transmission, . communication, or ....production of natural
resources.
Purchased for resale or for use in a retail or service business which sells its property

or service to ultimate consumers subject to consumers sales tax Purchases for repair,
construction or improvement to real property are not exempt under this certificate,

Purchased by the state, county, municipal or federal government, volunteer fire
departments and public service districts.

Purchased by a bona fide charitable organization which makes no charge for services
rendered and has been approved for exemption by the State Tax Department,

Purchased by a church with funds of the church treasury.

Purchased by a corporation or organization qualified, either in fact or by ruling of
the Tax Comumissioner, under 1. R C & 501(c)(3) or 501(c) (4), who make casual and .
occasional sales not conducted in a repcated manner or in the ordinary course of
repetitive and successive transactipns or like character. i

Purchased by a national chartered fraternal or social organization to be given away
in public welfare or relief work
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EXEMPTION CERTIFICATE BULLETIN

-

Purchased by a commercial producer of agricultural products. Purc_ha.ses for repair,
- construction or improvement to real property are not exempt under this certificate.

- L » » * 4 * * % = = * * » = * 'Y

State of West Virginia
Consumers Sales and Serviee Tax
and Use Tax Exemption Certificate

Street, Route or Post Office City - Town State - Zip Code

The undersigned purchaser hereby certifies that all services and tangible personal

property purchased or leased from the above-named supplier on and afte.;r this date will be .
purchased or leased for the purposes indicated be]c;wl unless otherwise specified on each order, .

......................................................................................
.....................................................................................

Name of Purchaser Account Identification Number
' 'Street, Route or Post Office City - Town State - Zip Code
Kind of business engaged in by purchaser ............................ ) e

] ‘certify that I am authorized to sign this certificate and understand that use of the
service or property other than stated above:will ecreate a liability for the tax and penalties.

SECTIONS 7 AND 8 RESERVED FOR FUTURE USE.
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Section 9. Exemptions.

9.01. Consumers Tax, Exemptions.

(a) Sales of the following articles are exempt from the

imposition of consumers tax:

(1)

Sales of gasoline and special fuels which are

taxable under Article 14, Chapter 11, of the West

Virginia Code.

(&)

(B)

"Gasoline" means any product commonly or
commercially known as gasoline, regardless of
classification, suitable for use as a fuel in
an internal combustion engine.

"Special fuel! means any gas or liquid, other
than gasoline, used or suitable for use as
fuel in an internal combustion engine. The
term "special fuel" shall include products
commonly known as natural or casing-head
gasoline, but shall not include any petroleum
product or chemical compound such as alcohol,
industrial solvent, heavy furnace oil, lubri-
cant, etc., not commonly used nor practicably
suited for use as fuel in an internal combus-
tion engine. Special fuels shall include
diesel fuel and kerosene when sold for use as

a fuel in an internal combustion engine.
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(C) Sales of products which come within the
definitions abové and which are taxable under
the West Virginia gasoline and special fuel
excise tax act are not subject to the imposi-
tion of consumers tax.

(D) The terms ‘'“gasoline" and ‘“special fuels"
shall not include o0il sold for use or con-
sumption in furnaces; not shall said terms
include bottled gas or any special fuel used
for other than fuel in internal combustion
engines.

(E) Sales of gasoline or special fuel within this
State, which are not taxable under the West
Virginia gasoline and special fuel excise tax
act (West Virginia Code ch. 11, art. 14) are
subject to the consumers tax.

Sales of gas, steam and water delivered to con-

sumers through mains or pipes, and sales of elec-

tricity.

For sales of gas, steam and water to be
exempt from consumers tax, it 1s necessary
that delivery be made through ©pipes and
mains. Therefore, sales of Dbottled gas,
bottled water, etc., will not qualify for

this exemption.
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(3)

(4)

(5)

(6)

(7)

(8)

Section 9.01(a)

Sales of textbooks required to be used in any of

the schools of this State.

(A) This exemption applies to the sale of any
textbook which is required to be used in any
school, ©public or private, within West
Virginia.

(B) A textbook is a book or manual of instruction
containing a presentation of the principles
of a subject and which is used as a basis of
instruction.

(C) This exemption shall not extend to pens,
paper, supplies, outlines, etc.; nor shall
said exemption apply to books which are not
textbooks or to textbooks which are not
required to be used by the school.

Sales o0f school 1lunches to school children by

school officials.

Sales of newspapers which are delivered by route

carriers.

Sales and services performed by day care centers.

Sales of radio and television broadcasting time,

newspaper and outdoor advertising space for the

advertisement of goods or services.

Sales of drugs, medicines or appliances to a

purchaser upon prescription of a physician or
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dentist or any other professional person licensed
to prescribe. Appli;nces shall include braces,
prosthetics, special shoes, etc., which are pre-
scribed by a person licensed to'prescribe.

An isolated transaction 1in which any tangible
personal property is sold, transferred, offered
for sale, or delivered by the owner thereof or by
his representative for the owner's account, such
sale, transfer, offer for sale or delivery not
being made in the ordinary course of repeated and
successive transactions of like character by such
owner or on his account by such representative.
To illustrate: A person sells his used furniture.
Since such person is not regularly engaged in
selling to the public, his sales of used furniture
are isolated transactions upon which no consumers
tax is imposed.

Sales of motor vehicles which are titled by the
West Virginia Department of Motor Vehicles and
which are subject to the West Virginia motor
vehicle privilege tax (see West Virginia Code ch.
17a, art. 3, sec. 4).

All sales of highway equipment (trailers,
mobile homes, U-=hauls, etc.) are subject to
consumers sales tax unless two conditions are
met: (1) the equipment purchased must be a
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motor vehicle and (2) said equipment must be

subject to the mot;r vehicle privilege tax.

Any article or vehicle which 1is 1licensed or

titled by the Department of Motor Vehicles

but which is not subject to the West Virginia
motor vehicle privilege tax is subject to
consumers tax or use tax whichever is applic-
able.
Since the burden of proving that a sale is not subject to con-
sumers tax rests upon the vendor, it is the intention of the Tax
Department to assist him by these rules and regulations and to
eliminate the necessity for requiring an exemption certificate
where it is not deemed necessary. Therefore, on those exempt
articles which are enumerated above, (1) through (8), the Tax
Department does not deem it necessary for the vendor to require
an exemption certificate from the purchaser of such articles.
(b) sSales of the following services are exempt from the
imposition of the consumers tax:
(1) Professional services.

(A) "Professional services" shall mean and in-
clude those activities which were recognized
as professional under common law, their
natural and logical derivatives and any
expansion of the +term made by the West
Virginia Legislature. Professional services

are rendered by physicians, dentists,
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(€)

(D)

Section 9.01(b)

lawyers, certified public accountants, public
accountants, Bptometrists, architects,
engineers, registered professional nurses and
veterinarians.

Services rendered by corporations are not
professional services unless the Legislature
has enacted legislation providing that the
particular profession may incorporate.
Therefore, engineering corporations, dental
corporations and medical corporations may
provide professional services.

Professional persons who make sale of tan-
gible personal property or who engage in
activities which are not professional ser-
vices shall collect consumers tax on such
sales or services. For example, kennel
services provided by a veterinarian are
subject to tax.

Professional services shall not be related to
the gquality of performance or expertise of
the person performing the service. Profes-
sional, when used in these rules and regula-
tions, is not synonymous with excellence. It
is the type of service which must be profes-

sional, not the quality or manner in which
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the service is performed. To illustrate: A
doctor's services to his patients are profes-
sional services whether or not his patients
are satisfied with his performance; or, an
individual may excel at repairing television
sets, but his type of services (repair of
television sets) are not considered profes-
sional under these rules even though the
manner 1in which he performs 1is considered
"professional” by his customers or by other
television repairmen.
(2) Personal services.

(A) Personal services shall include those ser-
vices done to or performed on the person of
an individual, and such services must be
directly from one person to another. Per-
sonal services include barbering, massaging,
nursing, shoe shining, manicuring, hair

setting, washing and dyeing, services of
dental hygienists and similar services.

(B) Services performed by embalmers and funeral
directors are not personal services, and tax
must be collected on such services.

(3) Services rendered by corporations which are sub-
ject to the control of the West Virginia Public

Service Commission.
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(A) To dillustrate: Services rendered by taxi
companies and gus companies (carrying of
passengers) are not subject to consumers tax.

(B) Any person which is subject to the control of
the West Virginia Public Service Commission
may perform services without charging and
collecting consumers tax.

On those services which are exempt from the imposition of con-
sumers tax, enumerated (1) through (3) above, the Tax Department
does not deem it necessary for the vendor to require an exemption
certificate from the purchaser of such services. However, the
burden of proving that a service is exempt rests upon the vendor.

(c) Sales of certain articles and services to certain
purchasers are exempt. Certain persons, doing business within
this State, can purchase certain .articles or services without
imposition of consumers tax. These exemptions are listed below.
Any purchase of property or services by persons in business which
is not set forth below is subject to consumers tax.

(1) sSales of property or services to churches and bona
fine chartible organizations are exempt from the
imposition of consumers tax if the church or such
organization makes no charge whatever for the
services they render. For example, the purchase
of pamphlets relating to drug abuse are not sub-

ject to consumers tax if the church makes no
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charge in rendering services to persons with drug
problems; or, purchases of supplies and equipment
by a church to operate a kindergarten are exempt
from consumers tax if such church operates such
school without charge to its students.
Sales of property or services to persons engaging
in this State in the business of contracting,
manufacturing, transportation, transmission,
communication, or in the production of natural
resources. Said sales, to be exempt, must be
confined to services, machinery, supplies and
materials directly used or consumed in the busi-
nesses named in the preceding sentence.
(A) For example:
(i) sSales of janitor services to a person
who manufactures chemicals are exempt;
(ii) sales of pens and paper to a telephone
or telegraph company are exempt;
(iii) sales of explosives or drilling bits to
a coal producer are exempt;
(iv) and sales of tools to a contractor are
exempt.
(B) The sale, to be exempt, must be used in the
business of the individual. 1In other words,

a person who owns a contracting business
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cannot purchase tools for another or for
personal use a1; home without payment of |
consumers tax.

(C) Persons in the business of contracting,
manufacturing, transportation, transmission,
communication, or in the production of
natural resources may purchase tangible
personal property and services to be used or
consumed in the construction of or permanent
improvement of real purchases. All other
persons, including but not limited to specu-
lative builders or persons constructing for .
resale, must pay consumers tax on purchases :
of tangible personalty and services to be
used or consumed in the construction of or
permanent improvement of real estate.

(3) Sales of tangible personal property and services

rendered for use or consumption in connection with

the conduct of the business of selling tangible

personal property to consumers.

(A) Persons who make taxable sales of tangible
personalty to consumers may purchase, without
imposition of consumers tax, tangible per-
sonal property and services for consumption

in their businesses. In other words, this .
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subsection refe;g to retailers, persons who
sell to the public and collect consumers tax
on such sales.

(B) Therefore, a supermarket or grocery store may
purchase janitor services or refrigerator
repairs without imposition of consumers tax.
Also, a jewelry store may purchase a display
case without imposition of tax.

(C) To be exempt from the imposition of consumers
tax under this subsection, the purchaser must
be a retailer, the purchased article must be
tangible personal property or services, the
product must be used or consumed in the
merchant's business and the merchant must be
in the busines of selling tangible personal
property, subject to consumers tax, to con-
sumers. In order to qualify for the exemp-
tion, all elements listed in the preceding
sentence must be present.

(D) Sales of tangible personal property or ser-
vices, to a person qualified for exemption
under this subsection, to be used or consumed
in the construction or improvement of real
property are not included within this exemp-

tion and are subject to consumers tax. To

Page 39



State Tax Department
Leg. Reg. 11-10

Series XV and XvV-A

(4)

Section 9.01(c)

building materials to enlarge or remodel its

store or to construct a warehouse, etc., must

pay consumers tax whn purchasing such mater-

ials.

Sales of tangible personal property and services

rendered for use or consumption in connection with

the

conduct of the business of dispensing a ser-

vice subject to consumers tax. This exemption

provides that persons who render taxable services

may

use

tax.

(A)

(B)

purchase tangible personalty and services for

in business without imposition of consumers

For example, persons who repair appliances,
clean carpets, repair automobiles, etc., may
purchase tangible personalty and services
without dimposition of consumers tax. To
illustrate: A company which cleans carpets
may purchase shampoo, soap, vacuum cleaners
and repairs to its vehicles without payment
of consumers tax; for this company collects
consumers tax on the services it renders.

To be exempt from the imposition of consumers
tax under this subsection, the purchaser must
be in the business of dispensing services,

the purchased article must be tangible per-
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sonal property or services, the purchased
article must be used or consumed in the
purchaser's business and the purchaser must
be in the business of dispensing services,
subject to consumers tax, to consumers. In
order to qualify for the exemption, all ele-
ments listed in the preceding sentence must
be present.

Persons who dispense services not subject to
consumers tax are not eligible for this
exemption and must pay consumers tax on
purchases for use or consumption in business.
To 1illustrate: Doctors do not charge or
collect consumers tax on professional ser=-
vices to patients. Therefore, any tangible
personal property (such as bandages, disin-
fectants, drugs, pens, typewriteres, stetho-
scopes, etc.) purchased by a doctor is
subject to consumers tax, and any services
(janitorial services, typewriter repair,
etc.) purchased by a doctor are subject to
consumers tax.

Also, persons in the business of renting or
leasing real estate to others do not qualify

for the exemption contained within this
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subsection. These persons do not dispense
services subjectf to consumers tax. There-~
fore, lessors who purchase items to improve
realty or for use in business must pay con-
sumers tax thereon.

(E) Corporations, which are subject to the con-
trol of the West Virginia Public Service
Commission, are not subject to consumers tax
on purchases of tangible personal property
and services for use and consumption in
business even though the services they render
to consumers is not subject to consumers tax.

Sales of tangible personal property and services

rendered for use or consumption in connection with

the commercial production of an agricultural
product the ultimate sale of which will be subject
to consumers tax.

(A) This exemption applies to persons engaged in
“the production of agriculture products as a
business and not to persons who produce such
products for their own consumption. There-
fore, a person in the business of farming may
purchase feed, seed, fertilizer, repairs to a
tractor, etc., without payment of consumers

tax.
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(B) Sales of tangible personal property or ser-
vices to a farmér to be used or consumed in
the construction or improvement of real
property are not included within this exemp-
tion and are subject to consumers tax. For
example, sales to farmers of building mater-
ials to construct barns, sheds or fences are
subject to consumers tax.

(6) Sales of tangible personal property for the pur-
pose of resale in the form of tangible personal
property.

(A) Persons who purchase tangible personal pro-
perty which is to be resold in the form of
tangible personal property are not required
to pay consumers tax on the purchase of such
property. The sale price, whether wholesale
or retail, is immaterial. In order to come
within this exemption, the property must be
tangible personalty and must be purchased for
resale.

(B) For example, a wholesale grocery company may
purchase canned foods from the manufacturer
without paying consumers tax on such pur-
chase. The wholesale grocer will in turn

resell such canned goods to a person who
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makes sale of th? prodﬁcts to consumers. The
person (retailer) purchasing such canned
foods from the wholesaler may do so without
imposition of consumers tax, inasmuch as he,
the retailer, resells the canned goods in the
form of tangible personal property.

The exemption within this subsection permits
wholesalers, distributors, jobbers, etc., to
purchase tangible personal property for the
purpose of resale in the form of tangible
personal property without such purchase being
subject to consumers tax. However, whole-
salers, distributors, jobbers, etc., who
purchase tangible personal property or ser-
vices for use or consumption in their busi-
ness must pay consumers tax on such
purchases. Therefore, purchases of janitor
services, refrigerator repairs, adding
machines, etc., by a wholesaler, are subject
to consumers tax. In other words, whole~-
salers may avoid consumers tax only on pur-
chases of tangible personalty for the purpose

of resale in the form of tangible personalty.
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Services rendered for‘yesale.

(A) Services rendered to another for resale are
not subject to consumers tax. For example,
X, a dry cleaning company, receives articles
of clothing from a customer to be cleaned. X
has B, another dry cleaning company, perform
the services on the clothing, and B invoices
X. X pays no consumers tax on his bill from
B, for B rendered services to X for resale.
X will <collect consumers tax from the
customer.

(B) The exemption for services under this subsec-
tion applies to services for resale only and
does not apply to services purchased for use
or consumption in the business of the pur-
chaser.

Sales to volunteer fire departments.

Sales and services made to volunteer fire
departments organized and incorporated under the
laws of this State are exempt from consumers tax.
Said exemption shall extend to fire fighting
equipment, - station house equipment and construc-
tion of fire stations.

Sales to nationally chartered fraternal or social

organizations.
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Sales of property or services to nationally
chartered fraternal ;r social organizations for
the sole purpose of free distribution in public
welfare or relief work are exempt from imposition
of consumers tax.

(10) sSales to the State or United States.

(A) Sales of property or services to this State,
and to the United States, and to the institu-
tions, agencies and political subdivisions of
each, are exempt from the imposition of
consumers tax.

(B) It is necessary that the vendor require
properly executed exemption certificates from
all purchasers claiming exemption from tax on
any sale or services enumerated (1) through
(10) above. See 6 of these rules and regula-
tions as to the proper treatment of exempt
certificates.

9.02. Use Tax, Exemptions.

(a) Use, within West Virginia, of the following tangible
personal property is exempt from the imposition of use tax.
Basically, any item of tangible personal property which the sale
of or purchase of is exempt from consumers tax is also exempt

from use tax.

Page 46




State Tax Department

Leg. Reg. 11-10

Series XV and XV=-A

(1)

(2)

Section 9.02(a)

All articles of tangible personal property brought
into this State by ;-nonresident individual for
his use or enjoyment while within the State. 1In
other words, vacationers, visitors or other non-
resident individuals may bring tangible personal
property into this State for their own use without
imposition of use tax.

All articles of tangible personal property which
if purchased within this State would not have been
subject to consumers tax. The exemption contained
herein is related directly to purchase or use of a
particular item of tangible personal property and
not to the status of the vendee. In other words,
it is use or sale of the particular article or

property which 1is exempt. For example, X, a

resident of West Virginia, purchases, by prescrip-

tion, drugs and medicines from an Ohio pharmacy.
X uses such articles within West Virginia but pays
no use tax thereon, for the purchase within West
Virginia of such products would not have been
subject to consumers tax.

As to tangible personal property exempt from
use tax under this subsection, see section 9.01(a)
of these rules and regulations. Those articles or
products enumerated (1) through (8) therein are
eligible for use tax exemption.
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Use of tangible pe;sonal property which the
receipts from the sale of are not subject to
consumers tax. In other words, that tangible
personal property which is exempt from consumers
tax by reason of section 9.01(c) of these rules
and regulations is also exempt from use tax. See,
within the aforesaid regulation, subsections

enumerated (1) through (10) therein.

This exemption includes the use of tangible personal

property by persons engaged within this State in the business of

transportation, manufacturing, transmission, communication, or in

the production of natural resources.

SECTION 10 RESERVED FOR FUTURE USE
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Section 11. Sale of Food Intended for Human Consumption.

11.01. General. Retail sales of food intended for human
consumption made by certain vendors after June 30, 1979, will be
treated differently from other sales of tangible personal pro-
perty. Not all sales of food will receive this different or
special tax treatment. The purpose of these regulations is to
provide the clarification and guidance necessary for correct
implementation and application of the so-called "food exemption".

11.02. Exemption from tax; transition rules. Retail sales of

food intended for human consumption (as defined in section 11.06)
made on or after July 1, 1981, are exempt from sales tax. Retail
sales of food made after June 30, 1979, but before July 1, 1981,
are subject to the following transition rules.

(a) Sales made after June 30, 1979, but before July 1,
1980. Retail sales of food intended for human consumption (as
defined in section 11.06) made after June 30, 1979, but before
July 1, 1980, are taxed as follows:

(1) There is no tax on sales where the monetary con-
sideration is twenty-five cents ($0.25) or less.

(2) On each sale where the monetary consideration is
from twenty-six cents (80.26) to fifty cents

($0.50), both inclusive, the tax 1s one cent

($0.01).
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On each sale where the monetary consideration is
from fifty-one cenﬁg ($0.51) to one dollar
($1.00), both inclusive, the tax is two cents
($0.02).

On each fifty cents ($0.50) of monetary considera-

tion or fraction thereof in excess of one dollar

($1.00), the tax is one cent (50.01).

(b) Sales after June 30, 1980, but before July 1, 1981.

Retail sales of food intended for human consumption (as defined

in section 11.01) made after June 30, 1980, but before July 1,

1981, are taxed as follows:

(1)

(2)

(3)

There is no tax on sales where the monetary con-
sideration is twenty-five cents (50.25) or less.

On each sale where the monetary consideration is
from twenty-six cents ($0.26) to one dollar
($1.00), Dboth inclusive, the tax 1is one cent
($0.01).

On each one dollar ($1.00) of monetary considera-
tion or fraction thereof in excess of one dollar

($1.00), the tax is one cent ($0.01).

(c) Application of transition rules. Separate sales such

as daily or weekly deliveries may not be aggregated for purpose

of computation of this tax even though the sales are aggregated

in the billing of the customer or in the payment made by the

customer.
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11.03. Alternate computation of tax. Where the cash register

equipment owned by the vendor does not possess the technological
capability and cannot be easily modified to calculate the tax in
the manner provided in subsection (b) of this section, the vendor
may determine the amount of tax due in one of the following ways.
(a) July 1, 1979 - June 30, 1980. -~ During the period
beginning on the 1st day of July, 1979, and ending with the 30th
day of June, 1980, vendors may calculate the amount of sales tax
due by first determining the total value of all purchases subject
to sales tax at the higher rate and then apply to the total a one
percent (1%) tax rate. No tax is to be charged when this total
is five qents (60.05) or less. When this total (of purchases
subject to tax at the high rate) is greater than five cents
($0.05) the tax to be charged is one cent ($0.01) on each dollar
or fraction thereof. Next, the total value of all purchases
(food and nonfood) shall be determined, either including or
excluding the amount of the one percent (1%) tax depending on the
capability of the cash register equipment. To this total a two
peréent (2%) tax rate shall be applied. This method of tax
computation will be permitted and is acceptable provided that the
" margin of error in computation of the sales tax charged on each
customer transaction does not exceed one penny, plus or minus.
Example 1. The market basket of a customer at the
local grocery store containsg $20.00 of nonfood items

that are subject to sales tax at the 3% tax rate and
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$40.00 of food items that'are subject to sales tax at
the 2% tax rate. The cashier when determining total
sales price, first subtotals the nonfood items (%20.00)
and then calculates sales tax at the 1% tax rate
(50.20). Next, this subtotal ($20.20) is added to the
amount of food items being purchased ($40.00); and to
this subtotal of $60.20, the 2% tax rate is applied. A
total of $61.41 ($60.00 in commodities and $1.41 in

tax) is then collected from the customer.

nonfood,
add 1% -- $20.00 + .20 (1%) = $20.20
food +540.00 = $40.00

total, add 2% $60.20 + 1.21(2%) .

$61.41

Example 2. ~-- The market basket of a customer at the
local grocery store contains $20.00 of nonfood items
that are subject to sales tax at the 3% tax rate and
$40.00 of food items that are subject to sales tax at
the 2% tax rate. The cashier when determining total
sales price, first subtotals the nonfood items ($20.00)
and then calculates sales tax at the 1% tax rate
($0.20). Next, this subtotal ($20.00) is added to the
amount of food items being purchased ($40.00); and to

this subtotal of $60.00, the 2% tax rate is applied. A
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total of $61.40 ($60.00 in commodities and $1.40 in

tax) is then collected from the customer.

nonfood -- $20.00 x 1% = $ .20
1% tax
food --+$40.00
total, 2% tax -- $60.00 x 2% = $1.20
$60.00 + $1.40 = $61.40
(b) July 1, 1980 ~ June 30, 1981. =-- During the period

beginning on the lst day of July, 1980, and ending with the 30th
day of June, 1981, vendors may calculate the amount of sales tax
due by first determining the total value of all purchases subject
to sales tax at the higher rate and then apply to the total a two
percent (2%) tax rate. No tax is to be charged when this total
is five cents (%0.05) or less. When this total (of purchases
subject to tax at the high rate) is greater than five cents
($0.05) the tax to be charged is two cent ($0.02) on each dollar
or fraction thereof. Next, the total wvalue of all purchases
(food and nonfood) shall be determined, either including or
exciuding the amount of the two percent (2%) tax depending on the
capability of the cash register equipment. To this total a one
percent (1%) tax rate shall be applied. This method of tax
computation will be permitted and is acceptable provided that the

margin of error in computation of the sales tax charged on each

customer transaction does not exceed one penny, plus or minus.
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Example 3. =-- The market basket of a customer at the
local grocery store contalns $20.00 of nonfood items
that are subject to sales tax at the 3% tax rate and
$40.00 of food items that are subject to sales tax at
the 1), tax rate. The cashier when determining total
sales price including tax, first subtotals the nonfood
items ($20.00) and then calculates sales tax at the 2%
tax rate ($0.40). Next, this subtotal (%20.40) is
added to the amount of food items being purchased
($40.00); and to this subtotal of $60.40, the 1% tax
rate is applied. A total of $61.01 ($60.00 in commodi-

ties and $1.01 in tax) is then collected from the

customer.
nonfood,
add 2% -- $20.00 + .40 (2%) = $20.40
food +$40.00 = 540.00

total, add 1% $60.40 = .61(1%)

1}

$61.01

Example 4. -~ The market basket of a customer at the
local grocery store contains $20.00 of nonfood items
that are subject to sales tax at the 3% tax rate and
$40.00 of food items that are subject to sales tax at
the 1% tax rate. The cashier when determining total
sales price including tax, first subtotals the nonfood

items ($20.00) and then calculates sales tax at the 2%
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tax rate ($0.40). Next, this subtotal ($20.40) is
added to the amount of 'food items being purchased
($40.00); and to this subtotal of $60.40, the 1% tax
rate is applied. A total of $61.00 ($60.00 in commodi-

ties and $1.00 in tax) is then collected from the

customer.
nonfood -~ $20.00 X 2% = § .40
2% tax
food -=+540.00
total, 1% tax -- $60.00 x 1% = § .60

$60.00 + $1.00 = $61.00

11.04. Payment of collected tax. No profit shall accrue to

any vendor for collecting the sales tax. The total amount of all
sales taxés collected by the vendor shall be remitted to the Tax
Commissioner.

11.05. Reporting and recordkeeping. Vendors are required to

keep such permanent books and records, including records of
inventories, as are sufficient to establish the amount of tax due
the State of West Virginia. During the period beginning July 1,

1979 and ending June 30, 1981, it will be very difficult for some

 vendors of food to separate for reporting purposes three percent

(3%) sales from sales taxable at the lower rate. Vendors in this
situation may report only the total gross proceeds of sales and
the amount of sales tax collected provided that cash register

tapes or other records are maintained to verify the accuracy of
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the return through audit. This altg;nate method of reporting is
permitted only for the period July 1, 1979 - June 30, 1981, when
the vendor cannot separate food and nonfood sales. As soon as
the vendor has the capability to separately report gross proceeds
from sales of food and from sales of nonfood, he must do so.

11.06. Definition of food intended for human consumption.

(a) General. The term "food" as used in section 11-15-11
of the consumers sales and service tax law and these regulations
is a word of special meaning. To begin with, only retail sales
of food and food products that are generally regarded as being
food intended for human consumption are subject to the transition
rules and exempt from sales tax after June 30, 1981. Second,
food and food products purchased from food-service establishments
(as defined in section 11.07) or from vending machines remain
subject to sales tax, at the three percent (3%) tax rate.

(b) Definition of "food". The term "food" is defined in

section 11-15-11(c) of the consumers sales and service tax law to
mean and include "all edible foodstuffs, beverages containing no
alcohol and items commonly thought of as food". The term "food!
does not include alcoholic 1liquors, beer, dietary supplements,
ice, medicines, tobacco or tobacco products, or vitamins. Nor
does the term "food" include food sold by food-service establish-

ments (as defined in section 11.12) or from vending machines.
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(c) Tests for determining whether "food" is intended for

-

human comgumption. Occasionally a question may arise concerning

- whether a particular food or food product is intended for human
consumption. This question is to be answered by application of
the following two tests. If either question is answered in the
negative (no), the item may not be considered as "food intended
for human consumption", and sales tax at the three percent (3%)
tax rate must be collected.

(1) Test one. Is the product generally regarded by
the public as being food intended for human con-
sumption?

_(2) Test two. Do the words, statements or pictures on
the label or food package suggest that the food is
intended for human consumption?

The burden of proving that a particular food or product is pur-
chased as "food intended for human consumption" rests on the
purchaser. In case of any doubt as to.whether the product is
intended for human consumption, the tax shall be collected at the
thrée percent (3%) tax rate. Any person claiming to be aggrieved
by having to pay the sales tax at the three percent (3%) tax rate
" shall pay the amount of tax to the retail merchant (vendor) and
file a claim for refund with the Tax Commissioner.

Example 1. Horse meat and horse meat products are not

generally regarded by the public as food products

intended for human consumption since they are primarily
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purchased as food for animal consumption. The fact
that such products are in;pected and may be suitable
for human consﬁmption is insufficient proof of exemp-
tion.

Example 2. Canned cat food may be purchased and eaten
by human beings. Cat food is nevertheless subject to
tax at the three percent (3%) tax rate. Canned tuna
fish is intended for human consumption and is subject
to the transition rules (and exempt after June 30,
1981) even though the canned tuna fish may be fed to
the cats.

11.07. Foods subject to transition rules and exempt after June

30, 1981.

(a) General. Retail sales of foods and food products
intended for human consumption, except when sold by food- service
establishments or from vending machines, are subject to the
transition rules phasing out application of the sales tax, where
the sale is made after June 30, 1979 and exempt from sales tax
where the sale is made after June 30, 1981. The term "food" is
brbadly defined in section 11.06 to include all edible food-
stuffs, beverages containing no alcohol and items commonly
thought of as food. This includes (by way of illustration and
not by limitation):

(1) Baking and cooking ingredients. Certain food

items are normally only consumed after being
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incorporated into food and other ingredients.

Since these items then become part of the food

intended for human consumption, they are eligible

items which are subject to the transition rules

and exempt from tax after June 30, 198l.

(A)

(B)

Alcoholic liguor. Sales of alcoholic

liquors, as defined in section 11.03(a)(2),
which are fit for beverage use, are subject
to sales tax at the three percent (3%) tax
rate regardless of whether the primary pur-
pose for making the purchase is to use the
alcoholic liquor as a cooking or baking
ingredient.

Baking soda. When represented on or in the

labeling of the package that the product is
"baking soda", it is ordinarily sold for use
as an ingredient of food intended for human
consumption. Accordingly, sales of "baking
soda" are subject to the transition rules and
exempt from sales tax after June 30, 1981,
regardless of whether sold in a grocery-type
store, drugstore or other retail store.
However, when bicarbonate of soda is repre-
sented by the manufacturer either 1in the

label or in the labeling that the product is
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(2)

(c)

(D)

(E)

(F)

Section 11.07(a)

for medicinal purposes, it is subject to
sales tax at the three percent (3%) tax rate,
regardless of where sold.

Cooking o0il and lard. Sales of oil with a

vegetable or lard base, shortening and lard
which are used in cooking or as an ingredient
in foods such as bread and bakery products
are eligible food items.

Cooking wines. Cooking wines containing no

alcoholic content are eligible food items.
Pectin. The term '"pectin" is generic for
products marketed under various brand names
and is commonly used as a base in making jams
and jellies. When it is incorporated into
jams and  jellies, it becomes part of food
intended for human consumption. Accordingly,
pectin is an eligible food item.

Salted wine. Wine sold for use in cooking

which is rendered unfit for beverage use by
the adding of salt and which is withdrawn
from storage under section 5362(d) of the
Internal Revenue Code of 1954, as amended, is

an eligible food item.

Berries.
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Bottled drinking water. The term "bottled drink-
ing water" means water that is sealed in bottles
or other containers and which is intended for
human consumption. This term includes distilled
water and mineral water purchased for human con-
sumption.

Candy and confections.

(a) The term "“candy" refers to all types of
preparations commonly referred to as candy
such as hard candy, caramel candy, chocolate
candy, licorice, fudge and toffee, etc.

(B) The term "confection" means candy and other
food products made with sweetners and fre-
quently prepared with colorings, flavorings,
milk products, cocoa products, nuts, fruits,
starches and other materials. Such foods
include but are not 1limited to frostings,
toppings, edible cake decorations, candy-
coated peanuts, caramel-coated popcorn,
cotton candy and candied apples.

(C) The term "candy and confections" does not
include chewing gum, sauces, syrups, jellies,
jams, preserves, cakes or cookies, although
these products are also eligible food items.

This term does not include candy-type laxa-
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(E)

Section 11.07(a)

tives, cough drops or lozenges which contain
medication, or s;milar products, even though
they may contain significant amounts of sugar
and may be consumed for pleasure rather than
for treatment. These products are taxable at
the three percent (3%) tax rate.

Cake letters. Birthday cake letters consist-

ing of sugar, albumin, acetic acid and
artificial coloring are subject to the trans-
itidén rules and exempt after June 30, 1981.

Breath mints. Nonmedicated breath mints are

eligible food items. These items are not
considered to be medicated even though the
manufacturer's claim that they prevent or
lessen halitosis. Mints which contain
aspirin, laxatives or anti-acidity qualities
are considered to be medicated and are tax-

able at the three percent (3%) tax rate.

(5) Cereals and cereal products.

(6) Chewing gum.

(A)

(B)

The term "gum" refers to all preparations
called gum such as chiclets, chewing gum and
bubble gum.

Gum containing aspirin or other medication is

subject to tax at the three percent (3%) tax
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rate even though it may be chewed for
pleasure rather than for treatment.

Cocoa and cocoa products. The term '"cocoa pro-

ducts" means any form of chocolate, chocolate
products, cocoa or cocoa products. Such foods
include but are not limited to cocoa nibs, sweet
chocolate, milk chocolate, chocolate syrup and so
forth.

Coffee and coffee substitutes. The term YYcoffeel

includes but is not 1limited to roasted coffee
beans, ground coffee beans, decafinated coffee and
instant coffee.

Condiments. The term "condiments" includes food

accessories or adjuncts which although having
little or no nutritional value, are used exten-
sively to give flavor to foods and to furnish
pleasing variety. Examples include by way of
illustration and not limitation:

(A) Flavorings and flavoring extracts.

(B) Food colorings.

(C) Food dressings.

(D) Glazes.

(E) Gravies.

(F) Herbs (for which no medicinal qualities are

claimed).
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(G) Marinades.

(H) Mustard.

(I) Pepper.

(J) sSsalt and salt substitutes.

(K) Sauces.

(L) Spices.

(M) Vinegar.
A list of condiments can be found in Appendix I. This list is
intended to illustrate application of these terms and not to be
an exhaustive list.

(10) Desserts.

(A) Frozen desserts. The term "frozen desserts"

includes ice cream, frozen custard, french
ice cream, french custard ice cream, ice
milk, fruit sherberts and water ices.

(B) Dietetic cakes and cookies. Dietetic cakes

and cookies are not dietary supplements since
they are not ", . . preparations in liquid,
powdered, granular, tablet, capsule, lozenge
or pill form."

(11) Eggs and egg products.

(12) Fish and fish products.

(13) Flour and flour products.

(14) Fresh and salt water animal products.

(15) Fruit and fruit products.
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(16) Gelatins.

-

(17) Meat and meat products.

(18) Milk and milk products.

(19) Mixes for alcoholic and nonalcoholic beverages.

Mixes for alcoholic and nonalcoholic beverages,
whether in liquid or powdered form, are eligible
food products except when the mixer contains
alcoholic ligquor or is a dietary supplement,
medicine or vitamin.

(20) Mushrooms.

(21) Nuts.

(22) Oleomargarine.

(23) Poultry and poultry products.

(24) Relishes.

(25) Seeds (edible).

(26)  Shortening.

(27) Soft drinks and soft drinks mixes and syrups.

(28) Spreads.

(29) Sugar and sugar products. The term "sugar and

sugar products" includes granulated, powdered,
confectioners, brown, raw, lump or maple sugars;
liquid sugars such as cane syrup, corn syrup,
maple syrup, molasses, sorghum syrup, table syrup:
lactose; dried glucose syrup; glucose syrup;

dextrose monohydrate and dextrose anhydrous.
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(30) Sugar substitutes.

-~

(31) Tea (except medicinal or dietary supplements).

(A) General. Teas are eligible food products
except those which claim medicinal qualities
or otherwise indicate specifically on their
labels or packaging that they are sold as
dietary supplements.

(B) Ginseng tea. Teas made from ginseng roots

are eligible food products provided no claims

of medicinal qualities are made and the label

or packaging does not specifically indicate

that the product is sold as a medicine or .
dietary supplement.

(32) Vegetable and vegetable products.

11.08. Taxable food.

(a) General. Retail sales of the following items or pro-
ducts are subject to tax at the three percent (3%) tax rate.
(1) Alcohol. The term "alcohol' shall mean ethyl
alcohol whatever its origin, and shall include
synthetic ethyl alcohol but not denatured alcohol.

(2) Alcoholic liguor. The term "alcoholic liquor"

shall include alcohol, beer, wine and spirits, and
any liquid or solid containing more than three and
two-tenths percent of alcohol by weight and cap-
able of being used as a beverage. .
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(3) Beer. The term "beer" shall mean any beverage
obtained by the fermentation of barley, malt hops,
or any other similar product or substitute regard-
less of whether categorized as "beer" or "nonin-
toxicating beer" under W. Va. Code § 60-1-5.
Examples by way of illustration include ale, beer,
lager beer, and malt liquor.

(4) Dietary supplements. See section 11.04.

(5) Ice. All sales of ice are subject to sales tax at
the three percent (3%) tax rate, regardless of the
purpose or intended use for which the ice is being
purchased or whether the ice is in blocks, chunks,
chips or cubes or in the form of an ice sculpture.

(6) Malt liquor. See Alcoholic liguor.

(7) Medicines. See section 11.05.

(8) Seeds for growing fruits and vegetables.

(9) sSpirituous liguor. The term "spirituous ligquor"

shall mean any alcoholic beverage obtained by
distillation and mixed with potable water and
other substances in solution and includes by way
of illustration and not limitation, brandy,
cordials, gin, rum, vodka and whiskey.

(10) Vinous liguors. See Alcoholic liquor.

(11) vitamins. See section 11.06.
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(12) Wine. The term "wine" shall mean any alcoholic
beverage obtained by fermentation of the natural
content of fruits, or other agricultural products,
containing sugar.

11.09. Dietary supplements.

(a) Taxability. Dietary supplements or adjuncts which are

sold in liquid, powdered, granular, tablet, capsule, lozenge or
pill form are subject to sales tax at the three percent (3%) tax
rate. Health foods and dietetic foods are generally not con-
sidered to be dietary supplements or adjuncts. Accordingly, most
sales of health foods and dietetic foods are subject to the
transition rules and will be exempt from sales tax after June 30,
1981. ©Special care must be exercised when the health food or
dietetic food is in liquid, powdered, granular, tablet, capsule,
lozenge or pill form. This is because eligible food items as
well as dietary supplements, vitamins and medicines which are
ineligible items may be purchased in one or more of these forms.

(b) Definition of dietary supplement. The term "dietary

supplement" means and includes any product:
.. (1) That is represented to be for special dietary use;
(2) Which is or which contains any essential nutrient,
natural or synthetic vitamin or mineral (or combi-

nation thereof); and
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(3) Which is intended for ingestion in 1liquid,
powdered, granular, éablet, capsule, lozenge or
pill form.

Any product that does not meet all three of these criteria is not
deemed to be a dietary supplement.

(c) Representation that product is for special dietary use.

A product is represented as being for special dietary use when
direct or implied representation is made on the label, in the
labeling, or in advertising, that the product is a dietary
supplement, or that the product is adequate or appropriate for

supplementing the diet with essential nutrients, vitamins or

minerals.

(d) Application of definition. A product is considered to

be a dietary supplement if it is in liquid, powdered, granular,
tablet, capsule, lozenge or pill form and if it purports or
represents that it is to be used:

(1) To supply a special dietary need that exists by
reason of a physical, physiological, pathological
or other condition, including but not limited to
the condition of:
(A) Disease,

(B) Convalescence,
(C) Pregnancy,
(D) Lactation,

(E) 1Infancy,
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(F) Allergic hypersensitivity to food,

(G) Underweight, ]

(H) Overweight; or

To supply a vitamin, mineral or other ingredient
for use to supplement the diet by increasing the
total dietary intake of that vitamin, mineral or
other ingredient to a total level per single
serving which attains or exceeds fifty percent
(50%) of the United States Recommended Daily
Allowance for adults and children four (4) years

or more of age.

When a supplement is intended for ingestion in liquid

form. A dietary supplement is considered to be intended for

ingestion in liquid form only if it is intended for ingestion in

daily quantities measured in drops or other similar units of

measure.

(f)

Examples of nutrients and dietary supplements.

Ascorbic acid,

Linoleic acid,

Biotin,

Calcium carbonate,
Calcium citrate,

Calcium glycerophosphate,
Calcium oxide,

Calcium pantothenate,
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Calcium phosphate,
Calcium pyrophosphate,
Calcium sulfate,
Carotene,

Choline bitartrate,
Choline chloride,

Copper gluconate,
Cuprous iodide,

Ferric phosphate,

Ferric pyrophosphate,
Ferric sodium pyrophosphate,
Ferrous gluconate,
Ferrous lactate,

Ferrous sulfate,
Inositol,

Iron reduced,

Magnesium oxide,
Magnesium phosphate,
Magnesium sulfate,
Manganese chloride,
Manganese citrate,
Manganese gluconate,
Manganese glycerophosphate,
Manganese hyphoposphite,

Manganese sulfate,
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Manganous oxide,
Niacin,

Ciacinamide,
D-Pantothenyl alcohol,
Potassium chloride,
Potassium glycerophosphate,
Potassium iodide,
Pyridoxine hydrochloride,
Riboflavin,
Riboflavin-5-phosphate,
Sodium pantothenate,
Sodium phosphate,
Thiamine hydrochloride,
Thiamine mononitrate,
Tocopherols,
a=Tocopherol acetate,
Vitamin A,

Vitamin A acetate,
Vitamin A palmitate,
Vitamin Bl2,

Vitamin D2,

Vitamin D3,

Zinc chloride,

Zinc gluconate,

Zinc oxide,
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Zinc stearate,

Zinc sulfate.

Application of requlations

(1)

(2)

(3)

(4)

Baby formula such as Similac, Enfamil, Prosobee,
SMA and Neo-Mull Soy are subject to the transition
rules and exempt from sales tax after June 30,
l98l.

Dietetic foods which are represented as "low-
calorie" foods and replace common food items,
examples being dietetic candy, canned fruits,
mayonnaise, salad dressing and canned vegetables,
are subject to the transition rules and exempt
from sales tax after June 30, 1981.

Dietetic foods which are represented as "“low-
sodium" foods and -replace common food items,
examples being 1low-sodium cookies, crackers,
canned fruits, peanut butter, soups and canned
vegetables, are subject to the transition rules
and exempt from sales tax after June 30, 1981.
Weight control products such as Slim~-Fast Protein
Formula, Metracal, Figurines, PVM Formula, etc.,
are subject to the transition rules and exempt

from sales tax after June 30, 1981.
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(5) Products which do not replace common food items
but supplement regul;r meals, such as Ayds diet
candy, are sold primarily as a dietary supplement.

(6) Yeast. When yeast is prepared, dried and sold in
flaked, powdered or tablet form, it is usually
sold as a dietary supplement and is subject to tax
at the three percent (3%) tax rate. However,
veast sold in cakes and dry (granular) yeast sold
in packages or envelopes 1is generally sold as a
baking ingredient and is subject to the transition
rules and exempt from sales tax after June 30,
1981.

11.10. Medicines

(a) Taxability. Patented medicines and other products used

primarily as health aids or theraputic agents are not "food"
within the meaning of that term as defined in section 11-15-11(c)
of the West Virginia Code and section 11.01 of these regulations.
Accordingly, sales of medicines and over-the-counter drugs,
whether in liquid, powdered, granular, tablet, capsule, lozenge
or.pill form are subject to sales tax at the three percent (3%)
tax rate, except where they are purchased under a prescription
written by a medical practitioner licensed to write prescrip-
tions. Sales of prescription medicines are exempt under section

11-15-9(13) of the West Virginia Code.
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(b) Categories of taxable mediqines and health aids.

Over-the-counter drugs can be classified as follows.

Allergy treatment products,

Analgesics,

Antacids,

Antidiarrheal products,

Antiemetics,

Antimicrobial products,

Antipersperants,

Antirheumatic products,

Antiseptics,

Antitussives,

Bronchodilators,

Cold remedies,

Contraceptive products,

Dandruff products,

Dentifrices and dental products,

Dermatologic products,

Emetics,

Hermatinics,

Hemorrhoidal products,

Laxatives,

Ophthalmic products,

Oral hygiene products,

Sedatives and sleeping aids,
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Stimulants,

Sunburn prevention and trea%ment
products,

Vitamin - mineral products,

Miscellaneous.

(c) Application of requlations.

(1) Any product used primarily for medicinal purposes
is taxable at the three percent (3%) tax rate,
except when sold by prescription.
(2) All patented medicines or other products used as
health aids are taxable at the three percent (3%)
tax rate, except when sold by prescription. .

(3) Bicarbonate of soda. Bicarbonate of soda when

represented on the label or in the labeling of the
package that it is "baking soda" is ordinarily
sold for use as an ingredient of food intended for
human consumption. Accordingly, "baking soda" is
subject to the transition rules and exempt from
sales tax after June 30, 1981, regardless of
whether sold in a grocery-type store, drugstore or
other retail store. However, when bicarbonate of
soda is represented by the manufacturer either in
the label or in the labeling that the product is
for medicinal purposes, it is subject to sales tax

at the three percent (3%) tax rate regardless of .
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whether sold in grocegy-type stores, drugstores or
other retail stores. When sold for medicinal
purposes, bicarbonate of soda is frequently in
tablet form or in packets containing one-half
(1/2) teaspoon of bicarbonate of soda.

(4) Products to prevent dehydration. Products used to

prevent dehydration and replace electrolytes lost
in diarrheas and other cases of fluid loss are
subject to tax at the three percent (37%) tax rate.

(5) sSee Appendix 2 for a list of taxable medicines and
health aids. This list is intended to illustrate
application of the sales tax law and is not
intended to be a comprehensive listing.

11.11. Vitamins and minerals.

(a) General. Essential vitamins and minerals occur natu-
rally in foods. Since a good diet will include a variety of
foods that together will supply all the nutrients needed, a
nutritionally adequate diet may be obtained without the use of
speéially formulated vitamin and mineral preparation or other
specifically formulated therapeutic products. Accordingly, these
products serve as deficiency correctors or theraputic agents to
supplement diets deficient in essential nutrition rather than as
"food".

(b) Taxability. Vitamins and minerals, whether sold in

liquid, powdered, granular, tablet, capsule, lozenge or pill form
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are subject to sales tax at the three percent (3%) tax rate
unless they are purchased under a' prescription written by a
medical practitioner licensed to write prescriptions.
Vitamins sold under a prescription are exempt from sales tax
under section 11-15-9(13) of the West Virginia Code.

(c) Examples.

(1) Cod liver oil.

(2) Halibut oil.

(3) Ligquid vitamins.

(4) Mineral oil.

(5) Multiple vitamin tablets.

(6) Vitamin tablets.

(7) Capsules advertised as being high in vitamin
content and for use in eliminating hunger sensa-
tions normally encountered by persons on reducing
diets are taxable at the 3% tax rate.

(8) Wheat germ oil.

11.12. Sales by food-service establishment.

(a) Imposition of tax. Sales tax at the rate of three

pefcent (3%) is imposed on all receipts derived by food-service
establishments from the sale of food or drink (or both food and
drink), including sales of beer, wine or alcoholic beverages and
including any cover, minimum, entertainment or other charge.
This tax applies regardless of whether the purchase is for con-

sumption on the premises of the seller or the order is "to go" or

Page 78



State Tax Department
Leg. Reg. 11-10
Series XV and XV-A
(amended 1979)

Section 11.12(b)

"to take-out" and whether the orders may be sold by weight or

measure.

(b) Exemption and bracket systen. Sales for a monetary

consideration of five cents ($0.05) or less are exempt from tax.
Where the monetary consideration is from six cents ($0.06) to
thirty-five cents ($0.35), both inclusive, the tax 1is one cent
($0.01). Where the monetary consideration is from thirty-six
cents (80.36) to seventy cents ($0.70), both inclusive, the tax
is two cents ($0.02). Where the monetary consideration is from
seventyone cents ($0.71) to one dollar ($1.00), both inclusive,
the tax is three cents ($0.03). When the sales price is in
excess of one dollar ($1.00), the tax is three cents ($0.03) on
each whole dollar and upon any fractional part of a dollar in
excess of whole dollars, as follows:

(1) One cent on the fractional part of the dollar if
less than thirty-six cents ($0.36).

(2) Two cents on the fractional part of the dollar if
in excess of thirty-five cents (§0.35), but less
than seventy~one cents ($0.71).

(3) Three cents on the fractional part of the dollar
if in excess of seventy cents ($0.70).

(c) Definition of "food-service establishment'. The term

"food-service establishment" means any fixed or mobile:
(1) automat,
(2) Dbar,
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(3)
(4)
(5)
(6)
(7)
(8)
(9)
(10)
(11)
(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)
(20)
(21)
(22)

(23)
(24)
(25)
(26)

Section 11

cafe,

cafeteria,

catering operation,
cocktail lounge,

coffee shop,

commissary,

drive-in,

fast food restaurant,

fish and chips place,

fried chicken place,

grill,

hamburger or hot dog stand,
ice cream stand,
industrial feeding establishment,
lunch cart,

lunch counter,
luncheonette,

night club,

pizzeria,

private, public or nonprofit organization

institution routinely serving food,
restaurant,

roadside ice cream and refreshment stand,
sandwich shop,

short order cafe,

12(c)

or
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(28)
(29)
(30)
(31)

(32)

(d) Speci

Section 11.12(d)

snack bars (includinq. those in bowling alleys,
drive-ins, movie theaters, civic centers, student
unions, etc.)

soda fountain,

tavern,

tea room,

any other similar place in which food or drink is
prepared for sale or service on the premise or
elsewhere, and

any food-service establishment which operates for
a limited period of time in connection with events
such as (but not limited to) a fair, carnival,
circus public exhibition, athletic event, or
similar gatherings.

al rule for delicatessens, dairies and bakery

stores. A delicatessen, grocery, market, dairy or bakery store

shall not be co

nsidered food-service establishments as defined in

subsection (b) except for the sale of:

(1)
(2)
(3)

(4)
(5)

dinners,

luncheons,

barbecued chicken (except whole barbecued
chicken),

sandwiches,

snacks,
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(6) hot pizza, and

-

(7) other similar items which are commonly sold at

snack bars, coffee shops or luncheon counters.

(e) Application of requlation to specific vendors.

(1) Dormitories at colleges and universities. See

| section 11.15.

(2) Hospitals. Food and meals furnished or sold by

hospitals are taxable as follows.

(A)

(B)

Food and meals furnished to patients are not
subject to sales tax. Food and food products
purchased by the hospital to serve to its
patients are subject to the transition rules
and exempt from sales tax after June 30,
1981, except when the food and meals are
purchased from a caterer.

Food and meals sold to the general public and
to employees of the hospital are subject to
sales tax at the three percent (3Y%) tax rate.
when the hospital purchases food for sale in
accordance with this paragraph, it may issue
an exemption certificate because the food and

food products are being purchased for resale.

(3) Hotels, motels, tourist homes and rooming houses.

Food and meals sold by hotels, motels tourist

homes and rooming houses are subject to sales tax
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at the three percent (3%) tax rate. When the food
and meals are furnisllrled on a daily charge rate,
sales tax shall be calculated on each daily
charge. If separate charges are made for each
meal, sales tax must be computed on each charge.

(4) Migrant farm workers. Commercially operated camps

for migrant farm workers are usually owned and

operated by persons who house and feed workers on

a contract basis. The amount charged the worker

under this contract may be subject to tax at the

three percent (3%) tax rate depending upon the
. | exact arrangements.

(A) If the contract provides for both room and
board to be furnished to the workers, both
the room rent and the meals are taxable at
the three percent (3%) tax rate.

(B) If the contract provides for the rental of
individual houses or apartments for a period
of time in excess of thirty (30) days, and
the worker buys his own groceries and pre-
pares his own meals, then no tax is due on
the rental and purchase of the groceries is
subject to the transition rules and exempt

after June 30, 1981.
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(C) In those instancgs where the workers have an
arrangement between themselves whereby they
appoint one worker as cook to purchase and
prepare all food and to present the grocery
bills to the employer who then makes a pay-
roll deduction from the workers' earnings on
a pro rata basis, without any charge for
housing, no tax is due on the housing or the
meals. The food purchased by the worker-cook
on behalf of the group is subject to the
transition rules and exempt after June 30,
1981. .

(D) If the cook is employed by the employer and
he purchases all groceries charging them to
the employer who then charges the workers,
the sale is subject to tax at the three
percent (3%) tax rate.

(E) The sale of meals or food by an employer
including sales where payment is made by
payroll deduction are taxable at the three
percent (3%) tax rate.

(5) Nursing and convalescent homes. Food and meals

furnished or sold by nursing and convalescent

homes are taxable as follows. .
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(A)

(B)

(C)

Section 11.12(e)

Food and meals furnished to patients or
residents of nu]_.:sing homes or convalescent
homes are not subject to sales tax except
when the food and meals are separately billed
to the patient or resident. Assuming that
separate billing does not occur, the food and
food products purchased by the nursing or
convalescent homes to serve to their patients
or residents are subject to the transition
rules and exempt from sales tax after June
30, 1981, except when the food and meals are
purchased from a caterer.

Food and meals furnished to patients or
residents of nursing or convalescent homes
are subject to sales tax at the three percent
(3%) tax rate when the food and meals are

separately billed to the patient or resident.

when the billing is determined on a daily

-charge rate, sales tax shall be collected on

the dajly charge. Where separate charges are
made for each meal or purchase, sales tax
shall be collected on each charge.

Food and meals served to the general public
and to employees of the nursing or convales-
cent home are subject to sales tax at the
three percent (3%) tax rate.
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(6)
(7)

(8)

Section 11.12(e)

(D) Exempt purchase of food. When the nursing

-

home or convalescent home purchases food for

sale 1in accordance with paragraphs (B) or
(C), it may issue an exemption certificate
because the food and food products are being
purchased for resale.

Schools. See section 11.14.

Street vendors. Because of the nature of their

operation, most street vendors must collect sales

tax at the three percent (3%) tax rate on all

their sales. Exceptions include sales of the

following products by street vendors or door-to-

door vendors:

(A) sSales of fruit or vegetables in bulk, by the
pound (or fraction thereof) or dry measure.

(B) Sales of prepackaged foods commonly sold in
grocery-type stores without food-service
sales.

(C) Sales of eggs, meat and fish.

Summer camps. Food and meals sold or furnished by

summer camps to campers, employees or the general
public are subject to sales tax at the three
percent (3%) tax rate regardless of whether the
camp is operated by governmental agency or unit;

by a church or religious organization; by a school
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or college; by a char}table, educational or civic
organization; by a nonprofit organization or
corporation; or by any other person. When a
summer camp purchases food and food products, it
may issue an exemption certificate because the
purchases are for resale subject to sales tax.

(9) Youth organizations. Food sold by organizations

such as the YMCA and YWCA are subject to sales tax
at the three percent (3%) tax rate, except to the
extent that CUT § 11.17 is applicable.

11.13. Grocery-type store.

(a) Taxability of sales. Retail sales by grocery-type

stores of food and food products (as defined in CUT § 11.01) that
are intended for human consumption and which are generally sold
for home preparation or consumption (or both) are subject to the
transition rules and exempt from sales tax after June 30, 1981.
Sales of other food or food products such as beer, ice and animal
food, as examples, and sales of dietary supplements, medicines,
viﬁamins and all nonfood commodities are subject to sales tax at
the three percent (3%) tax rate. Should the grocery-type store
also sell dinners, luncheons, sandwiches, snacks, hot pizza and
other similar items which are commonly sold at snack bars, coffee
shops or luncheon counters, then as to these sales only, the
grocery-type store is deemed to be a food-service establishment.

These sales are subject to sales tax at the three percent (3%)
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tax rate and the following regulations, to the extent applicable,
are to be applied in order to determine what sales are subject to
the higher tax rate.

(1) Delicatessen, CUT § 11.009.

(2) Bakery or pastry shop, CUT § 11.10.

(3) Dairy store, CUT § 11.11.

(4) Grocery store taxable sales, Appendix 3.

(b) Purchases for use in business or for resale. Grocery-

type stores are exempt from the payment of consumers sales and
service tax and use tax, on all purchases of the following goods
and services. However, in order to claim this exemption, the
grocery-type store must present a signed exemption certificate tol
the vendor who is supplying the good or service.

(1) The purchase of food, food products and other
tangible personal property for resale to consumers
is exempt from tax.

(2) The purchase of tangible personal property or
services for use or consumption in the business of
selling food and food products as well as other
tangible personal property to consumers is exempt
from tax except for the purchase of tangible
personal property or services to be used or con-
sumed in the construction or improvement of real
property. These purchases are subject to tax at

the three percent (3%) tax rate.
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(A) Example. A grocery-type store may purchase
janitor services or refrigeration repairs
without imposition of sales tax.

(B) Example. A grocery-type store that purchases
building materials to enlarge or remodel its
store or to construct a warehouse, etc., must
pay sales tax when purchasing such materials.

11.14. Delicatessen.

(a) General. In many cases a delicatessen operates both in
the manner of a grocery-type store and that of a food-service
establishment. Care must be exercised so that the three percent
(3%) sales tax is collected on all food-service establishment

type sales.

(b) Operation as a grocery-type store. When a delicatessen

sells canned goods; fresh produce; frozen foods (dinners, meat
pies, vegetables, etc.); cold cuts; unheated fish (including
precooked or smoked products) and sells salads by weight or in
prepackaged containers; or other food commonly sold in grocery
stores (without delicatessens) for home preparation and consump-
tién in the same manner and packaging as is done or found in
grocery stores (without delicatessens), such sales are subject to
the transition rules and exempt from tax if made after June 30,
l981.

(c) Operation as a food-service establishment. When a

delicatessen sells dinners, luncheons, sandwiches, snacks and
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other similar products which are chmonly sold at snack bars,
coffee shops or luncheon counters, whether with or without beve-
rage (including coffee and tea) and regardless of whether for
consumption on or off the premises of the vendor, it is operating
as a food-service establishment and must collect sales tax at the
three percent (3%) tax rate on all such sales. All sales of hot
food or drink are considered to be prepared for immediate con-
sumption by virtue of their heated condition and are therefore
subject to sales tax at the three percent (3%) tax rate regard-
less of the nature of the business making the sale or when the
food or drink is actually consumed. Examples of taxable sales
include (by way of illustration and not limitation) the sale of:
(1) Food or drink prepared and served for immediate
consumption on or near the premises of the seller.
(2) Food or drink prepared and sold on a '"take-out" or
"to-go" basis for immediate consumption on or off
the premises of the seller.
(3) Hot prepared food (except barbecued chicken sold
whole and unsliced).
(4) BHot drinks such as coffee, tea and cocoa.
(5) Cold drinks sold in paper cups or plastic cups,
e.qg., soft drinks, fruit juices and milk.
(6) TFood or drink arranged on a tray, plate or
platter, whether intended for individual or multi-

ple servings and whether sold by the pound or by
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the serving, e.g., a deli tray of cold cuts and
cheese. ]

(7) A sandwich, either hot or cold. A sandwich which
is purchased in a frozen state and which is taken
from the premises of the retailer in that state is
subject to the transition rules and exempt after
June 30, 1981.

(8) A combination of hot foods, or a combination of
cold foods, or a combination of both hot and cold
foods, whether so0ld on a plate or in multiple
containers, when a single price has Dbeen
established for the meal or dinner, regardless of

any itemization on the sales check.

(d) Prepackaged food products. The sale of prepackaged

food products is subject to the transition rules and exempt after
June 30, 1981. The term "prepackaged food products" includes but
is not limited to food packaged by the preparer or food processor
and sold by the retailer in unopened original containers or
packages. It also includes over-the-counter sales of food sold
iﬁ.bulk by weight or measure and packaged by the delicatessen,
grocery, market, dairy or bakery store. This term does not
include meals, snacks, sandwiches and beverages, etc., sold

over-the-counter by these establishments.
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(e) Definitions.

-

(1) Food sold for immediate consumption. The term

"food sold for immediate consumption" means those
sales of food which ordinarily are sold for imme-
diate consumption at or near the premises of the
seller and which are taxable even though the food
is sold on a "take-out" or "to-go" order and is
actually bagged, packaged or wrapped and taken
from the premises of the seller. Where and when
the customer actually eats the food is immaterial.

(2) Hot prepared food. The term "hot prepared food"

means those products, items or components which

have been prepared for sale in a heated state and

which are sold at any temperature which is higher
than the air temperature of the room or place
where they are sold.

(A) Food is prepared for sale in a heated state
if the vendor attempts to maintain the food
at a temperature which is warmer than the
surrounding air temperature by using heat
lamps, warming trays, steam trays, ovens or
similar units, or cooks the food to order,
whether by microwave oven or more conven-

tional means.
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(B) If the sale is intended to be of a hot food
product, the saie is of a hot food product
regardless of any cooling which may inciden-
tally occur.

(C) Example. The sale of a toasted sandwich
intended to be in a heated state when sold,
such as a fried ham sandwich on toast, is a
sale of a hot prepared food even though it
may have cooled due to delay.

(3) single sales price for meal. A single sales price

is established for a combination of hot or cold

. ' foods (or both hot and cold foods) when a single
price for the combination is listed on a menu, or
wall sign, or is otherwise established.

(4) Sandwich. The term “sandwich" includes anything
commonly thought of as a sandwich including an
open-faced sandwich, Podr Boy, submarine, hoagie,
or hero sandwich and, for purposes of these regu-
lations, a hamburger, cheeseburger, barbecue, fish
sandwich, hot dog, sloppy joe and other similar
sandwiches.

(f) Applications.

(1) A customer orders a sandwich and eats it on the

premises. -- Taxable.
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(2)
(3)

(4)

(3)

(6)

Section 11.14(f)

A customer orders a sandwich "to go". -- Taxable.

A customer orders a sandwich "to go" and also buys
a fountain soft drink. -- All taxable.

A customer orders a sandwich "to go" and also buys
a pound of potato salad. -- The sandwich is tax-
able while the potato salad is subject to the
transition rules.

A customer orders two sandwiches, two fountain
soft drinks and a pound of potato salad "to
go". -~ The sandwiches and soft drinks are taxable
while the potato salad is subject to the transi-
tion rules.

A customer orders one sandwich "to go", one cup of
coffee, one pound of sliced bologna, one-half

pound of cheese and one pound of potato salad. --

. The sandwich and coffee are taxable while the

(7)

bologna, cheese and salad are subject to the
transition rules.

A customer orders two sandwiches "to go", one cup
of coffee, one small soft drink (in paper cup),
one pound of sliced bologna, one-half pound of
cheese and a pound of potato salad. ~- The sand-
wiches, coffee and soft drink are subject to tax
at the three percent (3%) tax rate while the
bologna, cheese and salad are subject to the
transition rules.
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(8) A customer purchases a loaf of bread, one~half
pound of salami, one gquarter pound of swiss
cheese, a bag of potato chips and a canned soft
drink, all of which he takes with him., -- This
entire transaction is subject to the transition
rules.

(9) Sale of hot pretzels and hot popcorn are subject
to tax at the three percent (3%) tax rate.

(10) A customer orders a sandwich "to go" and a soft
drink which is sold in a can. -- The sandwich is
subject to tax at the three percent (3¥%) tax rate.

. ) The canned soft drink is subject to the transition
rules except when it is sold in a paper or plastic
cup.

(11) A delicatessen advertises the sale of a hot ham
and cheese sandwich, an order of potato salad and
a canned soft drink for 63.50. Although the
vendor places the potato salad in a separate
container and the soft drink is sold in a can, the
entire sales price of $3.50 is subject to sales
tax at the three percent (3%) tax rate because all
three (3) items are sold as components of an
advertised meal.

(g) Purchase for use in business or for resale. Delica-

. tessens are exempt from the payment of consumers sales and
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service tax and use tax, on all purchases of the following goods

and services.

However, in order to c¢laim this exemption, the

delicatessen must present a signed exemption certificate to the

vendor who is supplying the good or service.

(1)

(2)

The purchase of food, food products and other
tangible personal property for resale to consumers
is exempt from tax.
The purchase of tangible personal property or
services for use or consumption in the business of
selling food and food products as well as other
tangible personal property to consumers is exempt
from tax except for the purchase of tangible
personal property or services to be used or con-
sumed in the construction or improvement of real
property. These purchases are subject to tax at
the three percent (3%) tax rate.

(A) Example. A delicatessen may purchase janitor
services or refrigeration repairs without
imposition of sales tax.

(B) Example. A delicatessen that purchases
building materials to enlarge or remodel its
store or to construct a warehouse, etc., must

pay sales tax when purchasing such materials.
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11.15. Bakery store or pastry shop.

(a) Taxability. Sales by bakery stores or pastry shops

which sell their products in the same manner as a grocery-type
store selling baked goods and pastries made by a third party, are
subject to the transition rules and exempt from tax after
June 30, 1981, except when their products are sold as provided in
subsection (b).

(b) Bakeries which are also food-service establishments --

Bakery stores which also have food-service facilities, whether
they be limited to sales of hot coffee, tea or cocoa and bakery
products or include a larger menu, and regardless of whether the
bakery has facilities for on~-premise cbnsumption or all orders
are sold on a "to go" basis, must collect and remit tax at the
three percent (3%) tax rate on all food-service sales. Examples
of taxable sales include (by way of illustration and not limita-
tion) those food-service establishment sales identified in
section 11.09(c).

(c) Application.

(1) A customer has a doughnut and coffee at the lunch
counter of a donut shop and also purchases a dozen
doughnuts. -- The coffee and doughnut are subject
to the three percent (3%) tax rate while the dozen
doughnuts are subject to the transition rules and

exempt after June 30, 1981.
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(2)

(3)

(4)

(3)

(6)

Section 11.15(c)

A customer orders one or more doughnuts which are
served to him at thé lunch counter of a bakery
store. =-- This sale is taxable at the three per-
cent (3%) tax rate.

A customer orders one or more doughnuts to take
with him. -- This sale is subject to the transi-
tion rules and exempt from sales tax after June
30, 1981.

A customer orders a cup of coffee "to go" and a
dozen doughnuts. =-- The coffee is subject to the
three percent (3%) tax rate while the doughnuts
are subject to the transition rules and exempt
after June 30, 198l1.

A customer orders a cup of coffee "to go" and a
doughnut. -- The coffee is subject to tax at the
three percent (3%) tax rate while the doughnut is
subject to the transition rules and exempt after
June 30, 1981.

A customer orders a cup of coffee "to go" and a
doughnut and also an apple pie. -- The coffee is
subject to tax at the three percent (3%) tax rate
while the doughnut and apple pie are subject to
the transition rules and exempt after June 30,

1981.
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(d) Prepackaged food products. The sale of prepackaged

~

food products is subject to the transition rules and exempt after

June 30, 1981. The term "prepackaged food products" includes but
is not limited to food packaged by the preparer or food processor
and sold by the retailer in unopened original containers or
packages. It also includes over-the-counter sales of food sold
in bulk by weight or measure and packaged by the delicatessen,
grocery, market, dairy or bakery store. This term does not
include meals, snacks, sandwiches and beverages, etc., sold
over-the~counter by these establishments.

(e) Purchases for use in business or for resale. =-- Bakery

stores or pastry shops are exempt from the payment of consumers
sales and service tax and use tax, on all purchases of the fol-
lowing goods and services. However, in order to claim this
exemption, the bakery store or pastry shop must present a signed
exemption certificate to the vendor who is supplying the good or
service.

(1) The purchase of food, food products and other
tangible personal property for resale to consumers
is exempt from tax.

(2) The purchase of tangible personal property or
services for use or consumption in the business of
selling food and food products as well as other
tangible personal property to consumers is exempt

from tax except for the purchase of tangible
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personal property or services to be used or con-

sumed in the construction or improvement of real

property. These purchases are subject to tax at
the three percent (3%) tax rate.

(A) Example. A bakery store or pastry shop may
purchase Jjanitor services or refrigeration
repairs without imposition of sales tax.

(B) Example. A bakery store or pastry shop that
purchases building materials to enlarge or
remodel its store or to construct a ware-
house, etc., must pay sales tax when pur-
chasing such materials.

11.16. Dairy store.

(a) Taxability. Retail sales by dairy stores of milk and

milk products that are intended for human consumption and which
are generally sold for home consumption are subject to the trans-
ition rules and exempt from sales tax after June 30, 1981.

(b) Sales of ice cream. Ice cream and other frozen milk

products (including frozen yogurt and frozen custard) which are
sold in bulk; that is, in pints, quarts and half-gallons, are
subject to the transition rules and exempt from tax after June
30, 1981. Products such as ice cream cakes, ice cream pies and
ice cream cake rolls, when sold whole and unsliced are eligible
food items. Sales of ice cream and other frozen milk products
(including frozen yogurt and frozen custard) are subject to tax
at the three percent (3%) tax rate when sold:
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(1) in cones, cups, dishes or on plates;
(2) as sundaes and banana splits, etc.;
(3) as waffles and ice cream;

(4) as a milkshake; or

(5) as a piece of ice cream cake or pie.

(c) Sales of other food products. If the dairy store sells

other food and food products such as those generally sold in a
grocery-type store (without a delicatessen), these sales are
subject to the transition rules and exempt from tax after June
30, 1981. 1If the dairy store makes sales of dinners, luncheons,
sandwiches, snacks, hot pizza or other similar items which are
commonly sold at snack bars, coffee shdps or luncheon counters,
these sales are subject to tax at the three percent (3%) tax rate
and the provisions of CUT § 11.09 (c) apply.

(d) Prepackaged food products. The sale of prepackaged

food products is subject to the transition rules and exempt after
June 30, 198l1. The term "prepackaged food products" includes but
is not limited to food packaged by the preparer or food processor
and sold by the retailer in unopened original containers or
packages. It also includes over-the-counter sales of food sold
in bulk by weight or measure and packaged by the delicatessen,
grocery, market, dairy or bakery store. This term does not
include meals, snacks, sandwiches and beverages, etc., sold
over-the-counter by these establishments. Examples include (by

way of illustration and not limitation) the sale of:
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(1) Popsicles, ice cream cones and ice cream sand-
wiches which are prepa;kaged_by the manufacturer.

(2) Products packaged and sold in the same form as
commonly found in grocery-type'stores.

(e) Purchases for use in business or for resale. Dairy

stores are exempt from the payment of consumers sales and service
tax and use tax, on all purchases of the following goods and
services. However, in order to claim this exemption, the dairy
store must present a signed exemption certificate to the vendor
who is supplying the good or service.

(1) The purchase of food, food products and other
tangible personal property for resale to consumers
is exempt from tax.

(2) The purchase of tangible personal property or
services for use or consumption in the business of
selling food and food products as well as other
tangible personal property to consumers is exempt
from tax except for the purchase of tangible
personal property or services to be used or con-
sumed in the construction or improvement of real
property. These purchases are subject to tax at
the three percent (3%) tax rate.

(A) Example. A dairy store may purchase janitor
services or refrigeration repairs without

imposition of sales tax.
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(B) Example. A dairy store that purchases build-
ing materials to enlarge or remodel its store
or to construct a warehouse, etc., must pay
sales tax when purchasing such materials.

11.17. Other retailers of food.

(a) Taxability. Stores such as department stores, discount

stores, variety stores, drugstores, gas stations and any other
place of business that sells tangible personal property at retail
are geneially required to collect sales tax at the three percent
(3%) tax rate on all sales except when the sale is specifically
made exempt from tax by law (such as sales of gasoline and pre-
scription sales of drugs) or when the purchaser presents a valid
exemption certificate.

(b) sSales of food. Retail sales of food and food products

(as defined in section 11.01) that are intended for human con-
sumption and which are generally sold for home preparation or
consumption (or both) are subject to the transition rules and
exempt from sales tax after June 30, 1981. Sales of other food
or food products such as beer, ice and animal food, as examples,
and sales of dietary supplements, medicines, vitamins and all
nonfood commodities are subject to tax at the three percent (3%)
tax rate. Should the retailer also sell dinners, luncheons,
barbecued chicken (except when sold whole and unsliced), sand-
wiches, snacks, hot pizza and other similar items which are

commonly sold at snack bars, coffee shops or luncheon counters,
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then as to these sales only, the retailer is deemed to be a
food~service establishment. These s;les are subject to sales tax
at the three percent (3%) tax rate and the following regulations,
to the extent applicable, are to be applied in order to determine
what sales are subject to tax at the higher rate.

(1) All sales from vending machines are subject to tax
at the three percent (3%) tax rate. See section
11.14.

(2) All restaurant, cafeteria, snack bar and luncheon
counter type sales are subject to tax at the three
percent (3%) tax rate regardless of whether the
food is consumed on the premises or is ordered "to .
go". See section 11.08.

(3) Delicatessen type sales are subject to the provi-
sions of section 11.10.

(4) sSales of doughnuts, cup cakes, pies, cakes and
other baked goods in the same manner as a bakery
store or pastry shop, are subject to the provi-
sions of section 11.11.

(5) Sales of ice cream and ice cream products in the
same manner as a dairy store, are subject to the
provisions of section 11.12.

(6) Sales of food and food products such as candy
bars, peanuts, and other grocery-type store items

are subject to the provisions of section 11.08. .

Page 104




State Tax Department

Leg. Reg. 11-10

Series XV and XvV-A

(amended 1979)

(7)

(8)

11.18. Sales

Section 11.18

Sales of "hot peanuts" are subject to sales tax at
the three percent (3%) tax rate. However, sales
of freshly roasted peanuts which are not intended
to be sold in a heated state are subject to the
transition rules and exempt after June 30, 1981,
even though they may be in a heated state when
sold. The criteria here is whether after roast-
ing, the vendor maintains the peanuts in a heated
state.

Sales of "hot pretzels! are subject to sales tax
at the three percent (3%) tax rate. However,
sales of freshly baked .pretzels which are not
intended to be sold in a heated state are subject
to the transition rules and exempt after June 30,
1981, even though they may be in a heated state
when sold. The criteria here is whether after
baking, the vendor maintains the pretzels in a
heated state.

of food from vending machines.

All sales

of tangible personal property (including sales of

food and food products) from vending machines are subject to tax

at the three precent (3%) tax rate, regardless of who owns the

machine or where it is located in this State. Tax applies to

each individual

cents ($0.05).

purchase which is for an amount in excess of five
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11.19. Food sold to school students or employees.

(a) Exempt sales. Sales of meals to kindergarten, elemen-
tary and secondary school students by officials of a public,
private, parochial or denominational school are exempt from sales

tax.

(b) Eligible sales. Sale of food or food products during

normal school hours to kindergarten, elementary and secondary
school students or employees that are not exempt under subsection
(a) are subject to the transition rules and exempt from sales tax
after June 30, 1981, when the sale is made:

(1) By a public, private, parochial or denominational
school which is subject to regulation by the West
Virginia State Board of Education;

(2) By an organization which is sponsored by a public,
private, parochial or denominational school which
is subject to regulation by the West Virginia
State Board of Education; or

(3) By a parent-teacher association which is sponsored
by a public, private, parochial or denominational
school which is subject to regulation by the West
Virginia State Board of Education.

(c) Sales taxed at 3%. The following sales of food or food

products subject to tax at the three percent (3%) rate.
(1) ©Sales of food by vending machines regardless of
where the machine is located, who owns the machine

or the time of day when the sale occurs.
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(2) sales of food to students or employees at times
other than during normal school hours.
(3) Sales of food to the general public.

(4) Athletic, cultural and social events. The exemp-

tion provided in subsection (a) does not apply to
sales of food items sold to students when sold
within, and for consumption within, a place the
entrance to which is subject to an admissions
charge. Such sales are subject to tax at the
three percent (3%) tax rate except where the sale
is exempt under section 11.17 or 11.18. For
example, when food items are sold on a repetitive
basis by a student organization to students, or to
both students and nonstudents, at an event which
is subject to an admission charge, such as an
athletic event, the sales to both students and
nonstudents are taxable at the three percent (3%)
tax rate.

(d) '"school employee" defined. The term "school employee"

iﬁcludes all personnel employed by a school or by a county board
of education whether employed on a regular full-time basis, an
hourly basis or otherwise. This includes all teachers, auxiliary
personnel and service personnel defined as follows:

(1) Teacher. The term '"teacher" means teacher, super-

visor, principal, superintendent, school librarian
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or any other person regularly employed for

-

instructional purposes in a school in this State.

(2) Auxiliary personnel. The term “auxiliary person-

nel" means those persons selected and trained as
monitor aide, clerical aide, classroom aide, or
general aide.

(3) Service personnel. The term "“service personnel"

means those persons who serve the school in a
nonprofessional capacity, including such areas as
secretarial, custodial, maintenance, transporta-

tion, school lunch, etc.

11.20. Food sold to college and university students. .

(a) Taxability. Sales of food to students enrolled in a

public or private college or university are subject to sales tax
at the three percent (3%) tax rate except when the sales are made
on a contract basis by:
(1) A public or private college or university which is
subject to control by the West Virginia Board of
Regents, or
(2) A student organization officially recognized by a
college or university which is subject to control
by the West Virginia Board of Regents.

(b) "Contract basis" defined. Food is sold on a contract

basis only when a fixed price is paid for consumption of food

products during a specific period of time without regard to the .
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amount of food product actually consumed by the particular indi-

vidual contracting for the purchase and no money is paid at the

time the food product is served or consumed. The term "specific

period of time" means a time period of not less than thirty (30)

consecutive days.

(c) Applications.

(1)

(2)

(3)

College operated dormitory. A public or private

college subject to the control of the West
Virginia Board of Regents operates a dormitory
providing room and board to its students on a
semester-by-semester basis. An itemization is
made for room and for board. The price for board
is determined regardless of the amount of food
consumed by the student or the number of missed
meals. The room charge is subject to the three
percent (3%) sales tax. The charge for board is
subject to the transition rules and is exempt from
tax after June 30, 1981.

Lump sum charge for room and board. If a lump sum

is charged for room and board, the entire amount
would be subject to tax at the three percent (3%)
tax rate.

Food furnished by caterer. If the food service is

furnished by a caterer and the contract is between

the student and the caterer, the food is not being
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Section 11.20(c)

sold by the college or the university and the sale
is subject to tax at'the three percent (3%) tax
rate.

If under (3) above, the contract is between the
student and the college or university, the sale is
subject to the transition rules and is exempt from
sales tax after June 30, 198l.

Dormitory operated by private person. If room and

board are furnished by a dormitory not operated by
the college, the entire transaction is subject to
tax at the three percent (3%) tax rate.

Fraternities and sororities. Sales of food and

meals on a "contract basis", as defined in sub-
section (b), by student fraternities and sorori-
ties that are officially recognized by the college
or university at which they are located, to a
student enrolled at the college or university are
subject to the transition rules and exempt from
sales tax after June 30, 198l. Food or meals sold
to the general public or on any basis other than a
"econtract basis", are subject to sales tax at the

three percent (3%) tax rate.
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11.21. Food sold to low income elderly persons.

-

Sales of meals or food products to low income elderly per-

sons are subject to the transition rules and exempt from tax
where the sale is made after June 30, 1981, provided all of the
following conditions are met.

(a) The purchaser is age 60 or older.

(b) The purchaser can be classified as having low income.

(c) The sale is made by a nonprofit organization or govern-
mental agency.

(d) The sale is under a program funded by a state or the
United States.

(e) The sale is made at or below cost.

11.22. Occasional sales of food by charitable or nonprofit

organizations.

(a) Taxability. Occasional sales of food or food products

(including sandwiches, meals and dinners) by charitable or non-
profit organizations are eligible for special tax treatment
provided the purpose of the sale is to obtain revenue for the
functions and activities of the organization and the income so
obfained is actually spent for that purpose. These sales are
subject to tax in the following manner.

(1) Charitable organization.

(A) Occasional sales by a corporation or organi-
zation that is or could qualify for exemption

from income tax under section 501(c)(3) of
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the Internal Revenue Code of 1954, as
amended, are exeﬁbt from sales tax.

(B) The term "charitable organization" includes
any corporation or organization which is
organized and operated exclusively for
religious, charitable, scientific, testing
for public safety, literary, or educational
purposes, or to foster national or interna-
tional amateur sports competition (but only
if no part of its activities involve the
providing of athletic facilities or equip-
ment), or for the prevention of cruelty to .
children or animals provided that no part of
the net earnings of the organization inures
to the benefit of any private shareholder or
individual, that no substantial part of the
activities of the organization is carrying on
propaganda or otherwise attempting to influ-
ence legislation and that it does not parti-
cipate in (including the publishing or
distributing of statements) any political
campaign on behalf of any candidate for

public office.
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(2) Civic organization operated for social welfare.

(A)

(B)

(C)

Occasional sales by a corporation or organi-
zation that is or could qualify for exemption
from income tax under section 501(c)(4) of
the Internal Revenue Code of 1954, as
amended, are exempt from sales tax.

The term Ycivic league" includes any non-
profit civic organization that is operated
exclusively for the promotion of social
welfare.

Examples of organizations that may qualify.
(1) Educational radio stations.

(2) Junior Chamber of Commerce.

(3) Civic Improvement Association.

(4) Volunteer fire department.

(5) Volunteer rescue squad.

(3) Nonprofit organization.

(A)

(B)

Occasional sales by a nonprofit corporation

“or organization not included in subdivisions

(1) and (2) of subsection (a) are exempt from
sales tax.

The term '"nonprofit organization" means a
corporation or organization no part of the
income or profit of which is distributed to
its shareholders, members, directors or
officers.
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Examples of organizations that may qualify.

(1)

(2)

(3)

(4)

-

Labor, agricultural or horticultural
organizations such as those which could
qualify under section 501(c)(5) of the
Internal Revenue Code.

Business leagues, chamber of commerce
and other organizations such as those
which could qualify under section
501(c)(6) of the Internal Revenue Code.
Social clubs and clubs organized for
pleasure, recreation and other nonpro-
fitable purposes such as those which
could qualify under section 501(¢)(7) of
the Internal Revenue Code.

Fraternal beneficiary societies, orders
or associations such as those which
could qualify under section 501(¢)(8) of

the Internal Revenue Code.

(b) "Occasional sale of food" defined.

(1)

Sales of restaurant-type food. Educational,

charitable and nonprofit organizations who are
exempt from the 1licensing provisions of W. Va.
Code Article 16-6, when they make temporary sales
of food not exceeding two weeks 1in length are

deemed to be making only occasional sales of food.
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11.23. Food

Section 11.23

This would be true when temporary sales of food
are made in connection with carnivals, church
activities, banquets, fairs, etc., involving the
community and public.

Sales of other foods. Educational, charitable and

nonprofit corporations are deemed to be making
only occasional sales of food when the sale is an
isolated transaction by a corporation or organiza-
tion which does not hold itself out to be engaged
in the business of selling food or food products.

sold by religious organizations.

. ' (a) Taxab

ility. Sales of food or food products (including

sandwiches, mea

ls and dinners) by any religious organization at a

social or other gathering which is conducted by it or under its

auspices is exempt from sales tax provided that:

(1)

(2)

(b) YReli

The purpose in selling the food is to obtain
revenue for the functions and activities of the
organization; and

The revenue obtained from selling the food is
actually used in carrying on such fucntions and
activities.

gious organization" defined. The term "religious

organization" means any organization whose major activity is the

. furtherance of religious ideals and whose real and personal
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property is exempt from ad valorem property taxes under W. Va.
Code § 11-3-9 and Article X, § 1 of the West Virginia Constitu-
tion.

11.24. Caterers and catering operations.

(a) Taxability. The law provides that sales of food by a

"food-service establishment” are subject to tax at the three
percent (3%) tax rate. The term "food-service establishment" is
defined in W. Va. Code § 1l1-15-11(e) to include a catering opera-
tion.

(b) Definition of "caterer". The term "caterer" means one

primarily engaged in the selling, providing or furnishing of food
and beverages which are essentially fully prepared and usually
ready-to-eat. This food and beverage is usually intended for
immediate consumption or for consumption at a specific meal,
affair or social function, and generally is served at the
premises .of' one other than the caterer. The sale 1is taxable
regardless of whether or not the food and beverage are delivered
to those premises by the caterer or whether food service is also
profided by the caterer.

(c) Application of tax.

(1) Tax applies to the entire charges made by caterers
for serving meals, food and drink, inclusive of
charges for food, the use of dishes, silverware,
glasses, chairs, tables, etc., used in connection
with serving meals, and for 1labor of serving
meals.
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(2)

(3)

(4)

(5)

(6)

(7)

(8)

Section 11.24(c)

Tax applies to charges made by caterers for pre-
paring and serving méals and drinks even though
the food is not.providéd by the caterers.

Tax also applies to charges made by caterers for
rental of dishes, silverware, glasses, etc., if no
food is provided or served by caterers in connec-
tion with the rental.

Tax applies to the labor of serving meals, whether
performed by himself or by his employees or sub-
contractors.

Tax applies to charges made by caterers for pre-
paring and serving mealg and drinks even though
the food is not provided by the caterers.

Sales of meals by caterers to social clubs,
fraternal organizations, or other persons are
sales for resale if such social clubs, fraternal
organizations, or other persons are the retailers
of the meals subject to tax.

If a caterer makes sales to a school, or to a
church, no tax would be due irrespective of loca-
tion or place of sale.

Sales of .meals by caterers to social clubs,
fraternal organizations or other persons are sales
for reséle, even though prepared and served by the

caterer. 1I1f such clubs, fraternal organization,
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or other persons are retailers of the meals and
can give a valid exemption certificate to the
caterer, the sale is exempt from tax. Otherwise
the séie is subject to tax at the three percent
(3%) tax rate unless for some other reason the
purchaser can give a valid exemption certificate.
(9) Where the sales agreement does not require the
caterer to prepare and serve the food as meals but
rather to serve the food buffet style, tax never-

theless applies to the total charge.

11.25. Package containing both food and nonfood items.

(a) _Premiums. When a package contains both food products .
that are subject to the transition rules (and exempt from sales
tax after June 30, 1981) and as a premium, nonfood products or
food products that are taxable at the three percent (3%) tax
rate, application of the sales tax depends upon the price charged
to the customer and the essential character of the complete
package. In other words, is the basic product being sold the
eliéible food product or the product taxable at the higher rate?
(1) When an item taxable at the three percent (3%) tax
rate is included as a premium with the eligible
packaged food product and the basic product being
sold is the eligible food product, with no addi-
tional <charge being made on account of the
premium, the entire sales price is subject to the .
transition rules and exempt after June 30, 1981.
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Example 1. A box of ?ancake mix ordinarily sells
for $1.25. The manufacturer adds as a premium a
incentive to buy the mix, a spatula. The sales
price remains $1.25. The purchase of the box of
pancake mix and spatula for 8$1.25 is subject to
the transition rules and exempt after June 30,
1981.

when an item taxable at the three percent (3%) tax
rate is included as a premium with the eligible
packaged food product and the basic product being
sold is the eligible food product with an addi-
tional charge in excess of twenty-five percent
(25%) being made on account of the premium, the
price differential is subject to sales tax at the
three percent (3%) tax rate.

Example 2. A box of pancake mix ordinarily sells
for $1.25. The manufacturer adds, as a premium or
incentive to buy the mix, a spatula. On account
of the premium the sales price is increased to
$1.75. The price differential of $0.50 (which is
a 40% addition) is subject to sales tax at the
three percent (3%) tax rate while this price for
the pancake mix only ($1.25) is subject to the
transition rules and exempt from sales tax after

June 30, 1981. Had the sales price been $1.56 or
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less, then the entire price would be subject to
the transition rules and exempt from sales tax
after June 30, 1981.

(b) Combination sales. When a package contains both food

products that ordinarily would be subject to the transition rules
(and exempt from sales tax after June 30, 198l1) and also tangible
personal property that is subject to tax at the three percent
(3%) tax rate, the entire sales price for the combination package
1s subject to tax at the three percent (3%) tax rate except as
follows.

(1) Wwhen the only tangible personal property in a
combination package that is not a food or food
product (the sale of which is ordinarily subject
to the transition rules) is the packaging itself,
then the entire sales price is subject to the
transition rules and exempt from sales tax after
June 30, 1981, unless the retail value of the food
or food product in the combination package is
incidental when compared to the retail selling
price of the combination package. In other words,
if the basic product being sold by the vendor is
the product taxable at the three percent (3%) tax
rate, then the entire sales price is taxable at

the three percent (3%) rate.
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(A) Example 1. An ’Easter basket composed of
candy, plastic grass and a basket has a
selling price of $10.00. Since the Easter
basket is the package and the package con-
tains only eligible food products, the sale
is subject to the transition rules and exempt
after June 30, 1981, except when value of the
candy is incidental to the $10.00 combination
selling price.

(B) Example 2. An Easter basket composed of
candy, a stuffed bunny rabbit, plastic grass
and a basket has a selling price of $8.95.
This is taxable at the three percent (3j%) tax
rate because the stuffed bunny rabbit is not
a food or food product.

(C) Example 3. A jewelry store offers a fine cut
crystal candy dish for sale for $150.00. As
a promotion for Valentine's Day, the store

- fills the dish with chocolate kisses. The
selling price remains $150.00. Since the
retail value of the candy is incidental in
contrast to the combination package sales
price, the entire transaction is taxable at

the three percent (3%) tax rate.
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When a combination package is offered for sale and
the vendor (or the maﬁufacturer) separately states
the retail value of the eligible food or food
product and the retail value of all other tangible
personal property in the combination package, the
eligible food or food product is subject to the
transition rules (and exempt from sales tax after
June 30, 1981) while the other tangible personal
property is taxable at the three percent (3%) tax

rate.

SECTION 12 RESERVED FOR FUTURE USE.
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Section 13. Cash Sales, Credit Sales, Conditional Sales and

Aggregating Purchases.

13.01. Cash and credit sales. -- Those sales transactions in

which the purchase price is paid upon delivery of the merchandise
to the purchaser, or prior thereto, and those rental transactions
in which the rental is paid either upon delivery of the rented
property to the lessee or the return of such property, or in
advance of either of these events, are cash sales. All other
sales and rental transactions are credit sales.

(a) If the sale is a cash sale, the vendor shall require
the purchaser to pay the tax at the time of making the sale. If
the sale is a credit sale, the vendor shall require the purchaser
to pay the tax at the time such sale is made, or within thirty
days thereafter.

(b) When several items are purchased simultaneously, the
tax may be computed on the total sale price of the items so
purchased. This is the only situation in which purchases may be
aggregated in the computation of the tax. Separate sales trans-
actions may not be aggregated.

“ (c) For example, if merchandise is purchased at the cosme-
tic counter, delivered to the purchaser and a purchase price of
sixty cents paid, this is a complete sale and two cents tax must
be collected. 1If the same purchaser goes to the candy county and
makes a ten cent purchase, there is a new sale and one cent tax

must be collected thereon. The cosmetic sale and the candy sale
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may not be aggregated so as to permit the payment of two cents
tax instead of three cents.

13.02. Conditional Sales.

(a) For the purpose of obtaining uniformity and consistency
among all vendors in the administration of the consumers tax law
with respect to conditional sales, a conditional sale is hereby
defined to mean an agreement for the sale of tangible personél
property pursuant to which possession is delivered to the buyer,
but title is retained by the seller until the performance of some
condition, usually the payment of the purchase price. A condi-
tional sale shall be considered to be a sale made at the time of,
and at the place of acceptance of the purchase offer by the
seller. The tax applies to conditional sales as of the time the
sale is made and must be collected in the same manner as for
charge sales, i.e., within thirty days from the time sale is
consummated.

(b) Purchases under conditional sales contracts with out-
offstate retailers are subject to the use tax. If the condi-
tioﬁal sale 1is made by an out-of-state vendor who is not

authorized to collect use tax, the purchaser is required to pay

~such use tax to the State Tax Department on or before the fif-

teenth day of the month next succeeding the quarterly period in
which the purchase was made. If a conditional sale is made by an
out-of-state retailer who is authorized to collect use tax, three

percent of that portion of the purchase price actually received
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during a quarterly period shall be remitted to the Tax Department

by the retailer.

13.03 Sales on Approval. -- Sales of tangible personal pro-

perty on approval are, if a consideration is given therefor,
subject to the tax. Sales with agreements to repurchase and
sales for cash on delivery are subject to the tax.

13.04. Installment Sales. -- So-called "leases" of tangible

personal property wherein title is passed to the "lessee" upon
completion of purchase price payments are sales, and the full tax
must be collected and paid at or prior to the delivery of the
tangible personal property to the purchaser or within thirty
days.

13.05. Finance and Carrying Charges. -- The sale price upon

which the consumers tax or use tax is to be computed shall
include carrying charges, finance charges or similar items. For
example, a sewing machine priced at $80.00 is sold under a condi-
tional sales contract which provides for deferred monthly pay-
ments. A carrying charge of $5.00 is added to the sale price to
cbver the cost of recording the contract and billing the pur-
chéser, thus making the total cost to the purchaser $85.00. The
tax is to be computed on $85.00.

13.06. Discounts. -- Any discount allowed at the time of sale
which establishes the final selling price for the article at the
time of sale may be deducted in arriving at the base price sub-

ject to the tax. Discounts which are allowed after the sale is
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made or upon conditions or events happening at some future time,
such as a certain percentage disc;unt being allowed if paid
within a specified period, are not deductible in determining the
tax base for the consumers or use tax liability.

13.07. Exchanged Merchandise. ~~ When merchandise, the sale of

which has been taxed under the consumers tax or use tax, is
exchanged the value of the merchandise exchanged may be deducted
from the sale price of the article purchased and tax collected
upon the balance.

13.08. Merchandise Held or Laid Away. -- When merchandise 1is

held or laid away by the vendor pending a payment of all or part
of the purchase price, the sale for consumers tax purposes occurs
when the ﬁerchandise is delivered to the purchaser. If an unpaid
balance remains at the time the merchandise is delivered, the
sale is to be treated as a charge sale.

13.09. Barter. -- When the consideration for a sale is goods,
which have not previously been the subject of a taxable sale or
use, instead of money, the tax is to be computed upon the sales
value of the article or articles sold.

13.10. Sales Which are Rescinded -~ Returned or Damaged Mer-

" chandise. -- When a sale upon which tax was collected 1is
rescinded, the tax shall be refunded to the purchaser unless it

has previously been remitted to the Tax Department. Returns
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shall be filed and tax remitted on or before the fifteenth (15th)

day of the month next succeeding the month in which the tax

accrued.

. SECTIONS 14 AND 15 RESERVED FOR FUTURE USE.
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PART 11
ENFORCEMENT, COLLECTION AND ADMINISTRATION

Section 16. Tax Returns, Payment, Due Dates and Penalty.

16.01. Consumers Tax.

(a) Returns and Remittance. =-- The consumers tax 1is a

personal obligation of the taxpayer and is due and payable on or
before the fifteenth (15th) day of the month next succeeding the
month in which the tax accrued, except for the return due for the
last month (December) of the tax year which is due on or before
thirty days after the end of such year. The taxpayer shall make
out a tax return for the preceding month, showing: (1) the total
gross proceeds of his business for that month; (2) the gross
proceeds upon which the tax is based and (3) the amount of tax
for which he is liable. A remittance shall accompany the return,
and the return shall be signed by the taxpayer or his duly
authorized agent.

(1) An unsigned tax return will be deemed incomplete
and may be returned to the taxpayer as improperly
filed.

(2) Any taxpayer who fails to file a return or pay the
tax within the time prescribed in the next preced-
ing paragraph shall be considered delingquent and
shall be charged a penalty. The penalty shall

accrue at the rate of six percent (6%) of the tax
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for the first month, or fraction thereof, during
which the taxpayer is'delinquent, and one percent
(1%) of the tax for each succeeding month, or
fraction thereof, during which he is delinquent.
A payment postmarked after the fifteenth day of
the month shall be considered delinquent.

The penalties so added shall be collected at the
same time and in the same manner and as part of
the tax. For example, for the taxable period
ending on July 31, the consumers tax return and
remittance are due on or before August 15. Assum-
ing that the tax liability is one hundred dollars
($100.00) and the taxpayer files his return and
remittance on September 18, he will be charged a
penalty of seven dollars ($7.00) which is computed
by multiplying the amount of tax ($100.00) by 6%
for the first month of delingquency and by 1% for
the next month of delinguency. A "month", for the
purpose of penalty computation, shall be a thirty
(30) day period with the first day of such period
being the first day following the due date of the
return. Therefore, in this case, the first month
of delinquency, which imposes a penalty of 6%,
began on August 16 and ended on September 14. The

second month, or fraction thereof, during which
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the taxpayer was del%nquent, and which imposes a
1% penalty, began on September 15.

If the taxpayer's failure is due to reasonable
cause, which is an affirmative plea on the part of
the taxpayer, the Tax Commissioner may waive; in
whole or part, the penalties imposed. Inasmuch as
consumers tax becomes trust funds due and owing
the State when collected from purchasers by
vendors, financial hardship, failure to receive
forms or returns and lack of time in which to
prepare and file the consumers return will not be
deemed reasonable cause by the Tax Commissioner.
Destruction of records by fire, flood, etc., and
incapacity of the taxpayer prior to the due date
of the return, if properly pleaded and proven,
will be considered reasonable cause by the Tax
Commissioner.

If the failure is due to fraud or intent to evade
the consumers tax law or the rules and regulations
promulgated thereunder, there shall be added an
additional penalty of twenty-five percent of the
amount of the tax, exclusive of regular penalty.
Any person who willfully violates any of the
consumers law, or any lawful rule or regulation

promulgated under it, shall be guilty of a misde=~
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meanor and, upon convictioh, shall be fined not
less than fifty dollérs nor more than three hun-
dred dollars for the first offense; and for any
second or subsequent offense shall be guilty of a
felony, and, upon conviction shall be fined not
less than five hundred dollars nor more than five
thousand dollars and confined in the penitentiary
not to exceed two years, either such fine or
imprisonment, or both, in the discretion of the
court.

(7) BAny retailer or other person failing or refusing
within a reasonable time to furnish any return .
herein required to be made, or failing or refusing
within a reasonable time to furnish a supplemental
return or other data required by the Tax Depart-
ment, shall be guilty of a misdemeanor and subject
to a fine not to exceed one hundred dollars for
each such offense, or to imprisonment for not to
exceed thirty days, or to both such fine and

imprisonment in the discretion of the court.

(b) Returns for Other then Monthly Periods. =-- Upon written

request to the Tax Department a taxpayer may, if his books and
records are not kept on a monthly basis, be granted permission to
file consumers returns on a basis other than monthly. In order

to receive said permission or authorization, the burden rests .
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upon the taxpayer to show that monthly filing will impose an

undue hardship.

(c¢) oOuality Returns. -- When the total tax for which a

taxpayer is liable does not exceed ten dollards ($10.00) for any
month, he may file returns and make remittances on a quarterly
basis. Such returns and remittances will be due on or before the
fifteenth (15th) day of the first month in the next succeeding
quarter, with the exception of the return due for the fourth
quarter of the calendar year. Such return (fourth gquarter) shall
be due on or before January 30. The other quarterly returns are
due on or before April 15, July 15 and October 15. |

(d) Extension of Time.

(1) The Tax Department may, for good cause shown, upon
written application of a taxpayer, extend the time
for filing a consumers return. Requests for
extensions of time will not be considered if
received after the due date of the return. No
extension will be granted for a period in excess
of thirty days.

(2) No taxpayer will be permitted to make remittance
of past or present tax liability or delinquencies
by future installment payments.

(e) Consolidated Returns. -- Any person operating two or

more places of business of like character from which are made or

dispensed sales or services which are subject to consumers tax
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shall file a consolidated return covering all such sales and
services from all locations. '
16.02. Use Tax.

(a) Returns. -- Every retailer required or authorized (see
section 5 of these rules) to collect use tax shall file a return
and pay said tax on or before the fifteenth (15th) day of the
month next succeeding each quarterly period. Use tax returns are
due on or before the fifteenth day of April, July, October and
January. The return shall be signed by the taxpayer and shall
show the total sales price of all tangible personal property sold
by the retailer during the quarterly period, the use of which is
subject to use tax. The return shall be accompanied by a remit-
tance for the amount of the tax.

(1) The Tax Department may, if it deems it necessary,
require returns from any taxpayer of less than
quarterly durations.

(2) An extension of time in which to file the use tax
return may be granted for a period not to exceed
thirty (30) days, if the taxpayer makes a written
request and shows the necessity therefor. No
request for extension will be considered 1if
received by the Tax Department after the due date
of the return.

(3) The prior three paragraphs in their entirety are

equally applicable to purchasers who are subject

Page 134




State Tax Department
Leg. Reg. 11~10
Series XV and XV-A

Section 16.02(b)

to use tax 1liability but who have not paid the
same to a retailer,' but who are required (see
section 5 of these rules) to remit directly to the
Tax Department.

(b) Penalty. -~ Any person who is required to file a use
tax return and pay such tax on or before the due date, and who
fails to do so, shall be subject to a penalty of five percent
(5%) of the amount due plus one percent (1%) for each month of

delinquency or fraction thereof.
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Section 17. Liability of Corporate Officers.

A tax due and unpaid under the éonsumers law shall be a debt
due the State and shall be a personal obligation of the taxpayer
and shall be a lien upon all property of the taxpayer. If the
taxpayer is an association or corporation, the officers thereof
shall be personally liable, jointly and severally, for any lia-
bility or default of the association or corporation, and payment
may be enforced against them as against the association or

corporation.
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Section 18. Liability of Successor in Interest

-

18.01. when any person liable for consumers tax shall sell his

business or stock of goods or quit his business, he shall make a
final return and pay any tax or penalty due within fifteen (15)
days after the date of sale or quitting business. It is recom-
mended that the successor of the business or stock of goods
obtain from the Tax Department a written statement of the amount
of any unpaid tax or penalty as at the date of sale of the busi-
ness. The successor shall withhold a sufficient portion of the
purchase money to cover the amount of such unpaid taxes or penal-
ties until the seller shall produce a receipt from the Tax
Department showing that they have been paid or a certificate from
the Tax Department stating that no taxes or penalties are due.

18.02. If the successor of a business or stock of goods shall
fail to withhold sufficient amount of the purchase money as above
provided, he shall be personally liable for the payment of taxes
and penalties accruing and unpaid on account of the operation of
the business by any former owner, owners or assigns.

18.03. The word "successor" includes all persons who acquire
thé taxpayer's equipment or merchandise in bulk, whether they
operate the business or not, unless the property is acquired
through insolvency proceedings or regular legal proceedings to
enforce a lien, chattel deed of trust, judgment or repossession
under a conditional sales contract. The landlord will be a

successor unless he proceeds to foreclose his landlord's lien by
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posting notice and holding a sale bx a sheriff or constable. If
the landlord, instead of foreclosing his lien, takes a bill of
sale to all the taxpayer's interest in the business or stock of
goods 1in satisfaction of rent, he is a successor, and shall be
liable for all taxes owed by the taxpayer. If the taxpayer sells
his equity under the conditional sales contract to a third

person, the third person is a successor.
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Section 19. Refunds.

19.01. Any person claiming to be aggrieved through being
required unlawfully to pay any tax,-may, within five years from
the date of the filing of the return in respect of which the tax
was imposed or within four years from the date the tax was paid,
vhichever of such periods expires the later, or if no return was
filed by the taxpayer, within four years from the time the tax
was paid, and not after, file with the Tax Department a petition,
in writing, to have refunded to him any such tax, or any part
thereof. The petition must set forth the facts in support of the
claim for refund. In the filing of a petition for refudn, the
taxpayer shall attach thereto amended tax returns for the periods
involved and all other evidences in support thereof. The Tax
Department shall review the same and make a determination. The
taxpayer will be notified in writing of the determination of the
Tax Commissioner.

19.02. For the purpose of filing petitions or claims for
refund of consumers tax and use tax, the person making such claim
mﬁst be the person against whom such tax was charged or imposed
and not the person who acted as agent of the State in collecting
the same. Therefore, vendors who collect more tax than is due
from consumers are not in position to file a refund petition, but
the overcharged consumer is in position to be refunded and if the
petition is timely and proven, the Tax Department will make a

refund to the consumer. To illustrate: X, a lessor of automo-
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biles within this State, erroneously charges its customers con-
sumers tax of five percent (5%) ra;her than computing the tax
under the three percent (3%) bracket system. As a result of such
overcharge, X remitted $10,000 to the State rather than the
correct amount of $6,000. X is not in a position to make claim
for the additional $4,000, even though erroneously collected. It
is provided that all taxes collected must be remitted to the
State (see 4A of these rules), and the vendor shall make no
profit therefrom. The vendor is not required unlawfully to pay
the tax in this case, but the consumer (customer of X) was;
therefore, the individual customers of X may petition for refund.
19.03. In situations where the purchaser remits directly to
the State, the purchaser may petition for refund if he has made
an erroneous payment or overpaid the tax. This situation may

occur when an individual purchases property for use in this State

from a vendor who is not authorized to collect use tax.

SECTIONS 20 THROUGH 22 RESERVED FOR FUTURE USE.
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Section 23. Record Retention and Examination

23.01. Persons engaged in selliné tangible personal property
and rendering services subject to coﬁsumers and use taxes are re-
gquired to retain complete and accurate records of their pur-
chases, sales and services, and of the consumers and use taxes
collected thereon. With respect to purchases, these records
shall include purchase invoices, sales slips, bills of lading,
statements of other type of memoranda relating to such purchases,
in addition to his own original entry record of such purchases.
With respect to sales and services, these records shall include
sales slips, invoices, cash register tabs or tapes, cash
receipts, cash receipts records, or other documents of original
entry from which the vendor's journals or ledgers are con-
structed, in addition to journals, ledgers, and other books of
accounts, all the exemption certificates, and an original record
of total tax collections. This may be a daily, weekly or monthly
record.

23.02. Purchasers who are subject only to the use tax (see
séCtion 4C(c) of these rules) are required to maintain complete
and accurate records of all purchases from out-of-state vendors.
The records shall include the purchaser's copy of sales slips,
invoices, bills of lading, or similar type documents, in addition
to an original record of such purchases. These records shall
also reflect the payment of West Virginia use tax and shall have

appearing upon the face of the record the amount of use tax paid.
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23.03. All records relating to consumers and use tax shall be
preserved for a period of five years, unless the Tax Department
shall consent, in writing, to their destruction within that
period. The Tax Department may direct that such records be
retained for a longer period than five years.

23.04. The Tax Department has authority to examine the books,
papers, memoranda, and records of a taxpayer for the purpse of
verifying returns or determining the taxpayer's liability when no
return has been filed. All persons subject to the consumers tax
or use tax shall make such records available for inspection by
the Tax Commissioner or his representatives upon request. 1If a
taxpayer refuses to permit an examination, the Tax Department may
petition a court of competent jurisdiction compelling the tax-
payer to present his records and the taxpayer will bear the cost
of such proceedings. The Tax Department, after examining the
records of the taxpayer or after making other investigations, may
assess additional tax that such examination or investigation
shows to be due. The Tax Department will notify the taxpayer, in

writing, of such assessment.
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Section 24. Assessments, Petitions for Reassessment, Hearings

-

and Appeals.

26.01. Assessment or Deficiency of Tax. -- If the Tax Depart-

ment believes that consumers tax or use tax is insufficiently
returned by a taxpayer either because the taxpayer has failed to
properly remit the tax or has failed to make a return, or has
made a return which is incomplete, deficient or otherwise
erroneous, the Tax Department will proceed to investigate and
detérmine or estimate the tax liability of the taxpayer and make
an assessment against him.

24.02. Jeopardy Assessments. -- If the Tax Department believes

that the collection of the tax will be jeopardized by the delay,
it will make an assessment of the tax, noting that fact upon the
assessment. Such assessment is known as a jeopardy assessment.

24.03. Petition for Reassessment.

(a) If a person against whom an assessment has been made
desires to contest the assessment, he is required to file a
petition for reassessment. The petiion for reassessment must be
filed with the Tax Department personally or by certified mail
within thirty (30) days after service of the assessment. In the
case of a jeopardy assessment the petition must be filed within
twenty (20) days. The original and one copy of such petition for
reassessment shall be so filed.

(b) If the taxpayer fails to file such petition for

reassessment within the time required by law, the assessment
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shall be conclusive and the amount thereof shall be due and
payable and not subject to judicial o£ administrative review.

(c) The petition for reassessment shall be in writing and
shall be complete in itself so as to fully state the issues. No
telegram, telephone call or similar communication will be recog-
nized as a petition.

(d) The petition for reassessment shall contain (a) a
statement of the amount of the deficiency or 1liability, as the
case may be, determined by the Tax Department, the nature of the
tax, the period for which determined; (b) clear and concise
assignments of each and every error which the petitioner alleges
to have been committed by the Tax Department in the determination
of the deficiency. Each assignment of error shall be numbered;
(c) clear and concise statements of facts upon which the peti~
tioner relies as sustaining the assignments of error; (d) a
prayver, setting forth the relief sought; (e) the signature of the
petitioner; (f) a verification by the petitioner; (g) a copy of
the assessment shall be appended to the original of the petition.

| (e) In the case of jeopardy assessment a bond with cor-
porate surety thereon in penalty doubly the amount of the assess-
h ment, conditioned upon the payment of all taxes, penalties and
costs legally due, shall accompany the petition for reassessment.

(f) The Tax Department is without authority to extend the
thirty~-day period in which the taxpayer must file a petition for

reassessment.
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24.04. Hearings and Appeals

-

(a) Hearings upon petitions for reassessment shall be held
at the State Capitol in Charleston, West Virginia, unless good
cause be shown for conducting the hearing elsewhere within this
State.

(b) Hearings will not be delayed by a motion for continu-
ance unless it is timely made and sets forth good and sufficient
cause. Conflicting engagements of counsel or the employment of
new counsel will never by regarded as grounds for a continuance,
unless set forth in a motion filed promptly after the notice of
hearing has been mailed, or unless extenuating circumstances are
shown which the State deems adequate.

(c) The unexpected absence of the petitioner or his counsel
wvhen a petition is called for hearing will not be the occasion
for delay. The hearing shall proceed and the case be regarded as
submitted on the part of the absent party or parties.

(d) The petitioner may represent himself or be represented
by some other person or persons of his choosing. A record of the
hearing'shall be made.

” (e) Petitioner will be given an opportunity for argument
within time limits fixed by the Tax Department following submis-
sion of evidence. The Tax Department will accept briefs in lieu
of argument. Briefs must be filed timely within the period pre-

scribed by the hearing examiner.
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(f) An appeal may be taken by the taxpayer to the circuit
court of the county in which the acéivity taxed was engaged, or
in which the taxpayer resides, or in the Circuit Court of Kanawha
County, within thirty days after he shall have received notice

from the Tax Department of its determination.

SECTIONS 25 THROUGH 29 RESERVED FOR FUTURE USE.
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PART II11

-

PARTICULAR PERSONS, ARTICLES, BUSINESSES

AND SITUATIONS; TAX LIABILITY THEREOF

Section 30. Sales to and Purchases by Nonresident Individuals.

30.01. Any person who makes sales within this State of tan-
gible personal property or services to nonresident individuals
must charge and collect consumers tax from said individuals. If
the purchaser takes possession of the property at the time of the
sale, it is considered prima facie evidence that such sale was
consummated within this State and is subject to conumsers tax.
The burden to prove the contrary shall rest upon the wvendor.
Sales otherwise taxable are not exempt because such are made to
nonresidents, except sales that are completed outside this State.

30.02. Sale of an article within this State to a nonresident
and delivery by the vendor to such purchaser outside this State
shall not relieve the vendor from the responsibility for collec-
tion of the consumers tax unless his books, records and other
evidence show that such delivery was indispensable to the sale
and that the sale was consummated outside this State. The fact
that a purchaser has an out-of-state address and the property was
mailed or delivered to such address is not sufficient to relieve
imposition of consumers tax; nor does such fact establish consum-

mation of sale outside this State.
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30.03. Vendors who complete sales outside this State to non-
residents (to residents of Ohio) are'hot required to collect West
Virginia consumers tax but may subject themselves to sales tax
liability to the state of which the purchaser is a resident. Of

course, the purchaser may be subjected to use tax of his home

state.

30.04. Services performed within West Virginia for nonresi-

dents are subject to consumers tax. If a West Virginia servieman

or repairman performs a service outside this State, said person

is not required to collect the tax.
Example 1: X, a resident of Ohio, vists a West Virginia
_furniture store and purchases furniture for $500. X
makes payment, and the vendor delivers the goods to the
purchaser in Ohio. Said sale is taxable for consumers
tax and the vendor must collect consumers tax in the
amount of $15.00, unless the vendor can show (via a
written sales contract, etc.) that the delivery was not
incidental to the sale and was, in fact, indispensable
and that the sale was consummated in Ohio.
Example 2: A resident of Virginia takes a toaster into
West Virginia and has the same repaired by a service-
man. The person performing the service must collect
the cosumers tax. However, if the person performing

the services goes to the purchaser's home in Virginia
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to repair the appliance, no consumers tax is appli-
cable.

Example 3: A repairman travels to Virginia and takes
possession of an appliance which he takes to his shop
in West Virginia. After making the repairs at his
place of business, the serviceman then delivers the
appliance to the owner's residence in Virginia. The
serviceman must charge and collect West Virginia con-

sumers tax on his services, inasmuch as such services

were performed within this State.
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Section 31. Banking Business.

-

31.01. Generally, banks, state and national, are not exempt
from the imposition of consumers tax or use tax on their pur-
chases, inasmuch as banks are the ultimate consumers of such
purchases. Banks are only exempt on purchases of property and
services that are resold, subject to tax, to consumers.

31.02. Banks shall collect tax from consumers on the following
sales and services:

(a) Charges made for data processing services rendered for
others,

(b) Charges made for real estate management,

(¢c) Fees received for rental of safety deposit boxes,

(d) Fees received for collecting notes and accounts of
others,

(e) Sales to consumers of promotional items, such as,
glassware, silverware, appliances, etc., and

(f) Sales to consumers of checkbooks.

31.03. The above enumerations do not constitute a complete
list of items or services on which banks must charge and collect
coﬁsumers tax.

31.04. Any purchases by banks of property or services directly
used or consumed or for resale, relative to those activities

enumerated above, are not subject to consumers tax or use tax.
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Section 32. Bottle Deposits.

-
-

32.01. The consumers tax does not apply to a bottle deposit,
provided that the amount of the deposit is separately stated on
the invoice or sales slip.

32.02. In no event will the vendor be permitted to deduct from
the sale price of an item of tangible personal property the cost
of the container, unless thé transaction contemplates the return

of the container.
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Section 33. Persons Rendering Services.

33.01. Persons engaged in any of the activities set out below

or any similar or analogous activities are rendering a service

subject to the consumers tax:

Agency

Airplane pleasure trips

Alterations

Automobile repair

Battery stations

Billboards

Billiards, pool

Bowling and ten pin alleys

Business machine repair

Cleaning, pressing, dyeing

Creosoting

Delivering

Engraving

Excavating

Foundries

Furniture repair

Grading

Hauling

Hotels, motels, tourist homes,
rooming houses

House moving

Jewelry repair

Laundries

Machine operators

33.02. This does not constitute a complete list.

Meat cutting

Motor repair

Motorcycle repair

Painting

Photography

Pipe fitting

Planing mills

Printing

Recapping

Sewing

Shoe repair

Storage warehouse and
storage lockers

Termite and pest control

Tin and sheet metal repair
shops

Warehouses

Washing cars

Watch repair

Weighing

welding

wWell drillers

Wrapping merchandise

Activities

not appearing here may also be subject to consumers tax.
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Section 34. Sales by the State, Counties and Municipalities.

-

34.01. Governmental units which render services subject to

competition from other persons are required to collect consumers
tax upon rendering such services to consumers. For example, the
operation of a municipal parking facility in competition with
others is subject to consumers tax. Sales of admission tickets
to a municipally owned or operating swimming pool are subject to
consumers tax, 1f such pool competes with the activities of
others. Fees received by a municipality from on-street parking
meters are not subject to consumers tax.

34.02. Governmental units which sell tangible personal pro-
perty to consumers must collect tax thereon. For example, sales
of city maps, sales of gifts and souvenirs, sales of food from
city operated concessions at stadia, ballparks, auditoriums,
etc., are subject to tax.

34.03. Sewage fees, license fees, fire service fees, inspec-

tion fees and the like are not subject to tax.
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Section 35. Personal Services and Sales to Persons Rendering

Such Services.

35.01. The consumers tax does not apply to the charge for
personal services rendered by barbers, beauticians, manicurists,
etc. Personal services include those rendered to the person of
an individual. 1If, apart from their personal services, they are
engaged in selling to the public such articles as hair tonic,
soap, hair nets, and the like, they are vendors and must collect
the consumers tax on all such sales.

35.02. Barbers, beauticians, manicurists, etc. are the con-
sumers of the various items of tangible personal property and
services which they use in the rendition of their personal ser-
vices, and the consumers and use taxes will apply upon their
purchases of all such services and property, including equipment.
However, articles purchased for resale to consumers may be pur-

chased without imposition of tax by barbers, beauticians, etc.
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Section 36. Hospitals.

36.01., The serving of meals, renial of rooms, sale of drugs,
blook, oxygen, dressings, applianceé and other tangible personal
property to patients as a part of the services rendered by hospi-
tals are so interrelated with professional and personal services,
that such sales and services rendered to patients by hospitals
are not subject to consumers sales tax.

36.02. If hospitals operate cafeterias or restaurants through
which meals are sold for cash or credit to nurses, doctors,
visitors and others, these sales are subject to the consumers
tax.

36.03, If meals are included in the wage agreement and are not
deducted from the earnings or employees, the consumers tax is not
applicable.

36.04. Since hospitals are engaged in the business of selling
tangible personal property and services not subject to tax, they
are not exempt from payment of consumers and use taxes on pur-
chases of property and services for use in the conduct of the
business.

' 36.05. Purchases of tangible personal property and services to
be used or consumed in the construction of or permanent improve-
ment of real property used by hospitals shall be subject to the

consumers and use taxes.
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Section 37. Nursing and Convalescent Homes

-

37.01. Persons who operate nursing or convalescent homes are

rendering personal services which are not subject to consumers
tax. If such persons make sale of tangible personal property,
such as, toilet articles, etc., to consumers, such sales are
subject to tax. Also, meals served to residents of the home, if
separately billed or invoiced, are subject to tax.

37.02. Purchases of tangible personal property and services
for use or consumption in the operation of such homes are subject
to consumers tax. However, any item purchased for resale, on
which tax is collected on the sale to the consumer, may be pur-

chased by such homes without imposition of tax.
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Section 38. Hotels, Motels, Tourist Homes and Rooming Houses.

38.01. Persons engaged in renting rooms in hotels, motels,
tourist homes and rooming houses on a daily charge rate shall
compute the consumers tax upon the daily charge in the same
manner as any other charge sale. If meals are served and
separate charges are made for each meal, the tax must be computed
upon each sale. Motels and hotels which rent rooms or apartments
on a permanent basis to persons who make such rooms or apartments
their permanent place of abode need not collect consumers tax on
such rentals. Therefore, the lessor of such rooms or apartments
must pay tax on all purchases and services relative to such rooms
and apartments.

38.02. The term "rooming house", as used in this rule, means
any establishment furnishing rooms to three or more individuals
by the week or month at a specified rate. Persons who operate
rooming houses are required to collect and remit consumers tax.
The tax may be computed on the total amount of the weekly or
monthly charge.

38.03. Persons primarily engaged in the business of renting
rooms or serving meals, and collecting tax thereon are exempt
from the payment of consumers and use taxes on their purchases of
tangible personal property and services for use in the conduct of
their business; however, this exemption will not apply to the

construction of or permanent improvement of real property.
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Section 39. Dormitory Charges, Fraternity and Sorority Houses.

-

39.01. If colleges, including state, church and private

schools, are engaged in the business of renting rooms and selling
meals to students, they incur a consumers tax liability on their
receipts from such sales. When a lump sum charge is made for
monthly, semester, semiannual or annual periods, the tax may be
computed on the total charge. Wwhen meals are served in cafe-
terias operated by the school, the consumers tax must be computed
on each individual sale.

39.02. All persons who are engaged in the operation of a
fraternity or sorority house selling meals or renting rooms are
engaged in business and incur a consumers tax liability on their

receipts from such sales.
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Section 40, Summer Camps, Camping and Trailer Parks.

-

40.01. The amounts derived as compensation for the services

rendered and tangible personal property sold to campers in the
operation of a summer camp are subject to consumers tax.

40.02. The temporary leasing of space upon which to park a
trailer or campler is an activity which is subject to the con-
sumers tax. If the lessor renders services for the lessees of
such space, the tax applies to such services. If a total charge
is made which includes the charge for services, the consumers tax
must be computed on such total charge. Persons who provide
services to campers must collect consumers tax on charges made
for such services. Service which may be provided by such persons
are electrical hookups, temporary renting of space, water, etc.

40.03. Persons who lease space on a permanent basis to situate
mobile homes are leasing real estate and are not required to
collect consumers tax. However, any services rendered by the
lessor to the lessee for which a separate charge is made is

subject to tax.
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Section 41.01

Schools.

-

41.01. All schools should file consumers tax returns in accor-

dance with this regulation.

(a)

(b)

Exempt sales by schools:

(1)

(2)

(3)

(4)

(5)

(6)
(7)

Food sales to students within the schools as a
part of the hot lunch program on a nonprofit basis
for the health and welfare of the students.

School textbooks, workbooks, instructional aids,
standardized examination material required to be
used in any schools of this State.

School papers and yearbooks, compiled and edited
by students of the school and sold only to stu-
dents.

Admission tickets to students only for events
produced solely by talent of the school involved.
Rental of locks, lockers, storage space, clothing,
other materials and equipment owned by schools and
furnished solely to students.

Class dues and library fines.

Tuition payments.

Taxable sales and services by schools:

(1)
(2)

Sales at concession stands and snack bars.
Sales of school supplies at bookstores except as

exempted under Item (a)(2) above.
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(3) Sales through the use'of vending machines; the tax
must be computed on each sale.

(4) Sales of class jewelry, pictures, banners, etc.

(5) sale of food not exempt under Item (a) A&, above,
for consumption in the school or in the home.

(6) Sales of admission tickets to nonstudents for all
school events.

(7) Sales of tickets to students and nonstudents for
all interscholastic events.

(8) Sales by and activities of the P.T.A., booster
groups, etc.

(9) School papers, yearbooks, etc., sold to non-
students.

41.02. Purchases of food, materials and supplies sold on a
nonprofit basis for the health and welfare of students are
exempt. Purchases of school textbooks, workbooks, instructional
aids, standardized examinations and other materials are exempt.
All purchases of property and services by schools which are
insfitutions of this State are not subject to tax.

In lieu of payments of consumers sales tax on those pur-
chases, a school should issue a properly executed exemption
certificate.

41.03. Private schools, trade schools, wvocational schools,
business college or other schools which are not institutions of

this State are subject to tax on all purchases of property or
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services for use in conduct of business, with the exception of

purchases of property or services which are resold subject to

consumers tax.
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Section 42. Churches.

42,.01. Sales to Churches and Religious Groups.

(a) Sales to and services for churches are exempt when the
purchase price is paid from the church treasury.

(b) Sales to religious groups, other than churches, are not
exempt even though such purchases are for the benefit of the
church, unless the purchase is for resale subject to tax.

42.02. Sales by Churches and Religious Groups. -- Sales by

churches and religious groups are subject to the consumers tax
unless the sale can qualify as an isolated sale. Religious
groups which sell meals are required to collect the consumers tax

thereon.
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Section 43. Nonprofit Organizations.

-

43.01. Nomprofit organizations and institutions are not, by

reason of their nonprofit status alone, exempt from the consumers
or use tax unless otherwise exempt. They are required to comply
with the provisions of the laws pertaining to the filing of
returns and making payments of the taxes due on sales or on

purchases.
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Section 44. Out-of-State Purchases.

-

44.01. In the computation of the use tax, credit may not be
taken for sales or use taxes paid in another state. The use tax
is due even though sales or use tax has been paid on the purchase
or use of the same property in another state.

44.02. The use tax shall be computed on the sale price of the
article or articles, which sale price shall not include any sales
tax which may have been added to the cost of the article or
articles.

44.03. Many out-of-state vendors are not authorized by the
State of West Virginia to collect the use tax. It is the respon-
sibility of the purchaser +to know whether his vendor is
authorized to collect the tax. Tax paid to an unauthorized
vendor may not be returned to the State. If that occurs, the
State will look to the purchaser to pay the tax again. Payment
of the tax to a vendor authorized to collect use tax relieves the

purchaser from any further liability for the tax.
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Section 45. Leased Departments.

45.01. Persons who operate leasea departments in which mer-
chandise is sold or services rendered are required to collect and
remit consumers tax. Such persons are required to file returns
and remit tax separately from their lessors. The lessor is not
permitted to file returns and pay consumers taxes in behalf of

his lessee.
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Section 46. Rentals.

46.01. The definition of sale inciudes the transfer of posses-
sion of tangible personal property for a consideration and
includes a lease or rental. Thus renting or leasing tangible
personal property is an activity subject to consumers tax and use
tax. The tax applies, if the rental occurs in West Virginia,
irrespective of where the lessee makes use of the property. For
example, the rental of an automobile from a lessor within this
State, 1s taxable in its entirety even though the lessee may use
the vehicle for travel outside this State.

46.02. When there is an agreement of lease or rental of tan-
gible personal property which grants to the lessee an option to
purchase the property, the tax shall be computed upon each pay-
ment. If, at any time during the agreement, the lessee exercise
the option on either a cash or charge basis, the tax must be col-
lected on the remaining portion of the sale price at the time of
option or within thirty days.

46.03. An exception to the preceding 1is a lease-purchase
agreement for an automobile. wWhen the lessee exercises his
opfion to purchase the vehicle, the remaining balance or sale
price is not subject to tax; for the lessee will be subject to
the motor vehicle privilege tax.

46.04. The consumers tax is not applicable to the rental of

apartments, houses, offices or other real estate.
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Section 47. Coin-Operated Machines and Devices.

-

47.01. Sales of tangible personal property or services through
the use of coin-operated machines and devices are subject to the
consumers tax. Machines and devices included in this rule are
vending machines, storage lockers, toilet lockers, telescopes,
radios, television sets, automatic washers, photographic
machines, music machines, amusement machines, and any other
coin-operated machines or devices. Machines used in the conduct
of a public utility business are not included.

47.02. The consumers tax shall not apply to individual sales
or services rendered through machines which offer merchandise or
a service at a cost of five cents or less. The consumers tax
must be collected on each sale or service by a machine which
offers merchandise or a service at a cost in excess of five
cents. The term "machine" shall include any mechanism which
functions independently. For example, a match-vending machine
which has its own coin slot and delivery mechanism is a separate
machine from the cigarette vending machine, although the two may
be in the same unit.

“47.03. The person who has control of the machine, i.e., the
one who has the key, fills the machine, etc., is responsible for
returning and remitting the consumers tax.

47.04. Merchandise-vending-machine operators are required to
maintain accurate records of all of their purchases of merchan-

dise for resale. All persons doing business through coin-
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operated machines are required to maintain accurate records of
any commission or percentage paid iﬂ connection with the opera-
tion of such machines.

47.05. Vending machine operators are required to maintain
records reflecting the gross proceeds of sales derived from the
various denominational sales such as 10-cent machines, 25-cent
machines, etc.

47.06. The reason for this is that the consumers sales tax
yield will vary depending upon the amount of the sale. For
example, a 1l0-cent vending machine will yield a 1l-cent tax on
each sale or a yield for consumers tax of ten percent; whereas, a
25-cent vending machine will yield consumers tax on l-cent on .
each 25-cent sale or a consumers tax yield of four percent. The
operator of the vending machine shall pay the full amount of
consumers tax depeding upon the denomination of the machine to
the State. No profit on such taxes shall accrue to the vending
machine operator. The operator shall compute tax on the basis of

the denomination of the machine and shall treat each transaction

as a separate sale.
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Section 48. Repairs to Tangible Personal Property.

48.01. Persons engaged in the buéiness of repairing property
for others are engaged in a service-business, the gross receipts
from which are subject to the consumers tax. Those persons
engaged in a repair service who are required to furnish tangible
personal property which will be transferred to the purchaser
shall include in their total charge, separately stated, the sale
price of tangible personal property as subject to the tax. Those
repéirmen who are gqualified vendors, when purchasing tangible
personal property, a part of which they will use directly in
thier repair work and a part of which they will sell to their
customers, will be permitted to purchase such property without

imposition of consumers tax.
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Section 49. Advertising Agencies, Radio and Television

-

Broadcasting Stations.

49.01. Advertising agencies furnish services subject to the
consumers sales tax. Where the agency does not purchase the
advertising for resale, it shall collect and pay consumers tax on
fees, retainers and commissions charged, unless exempt under
provisions of the consumers sales tax law. Where the agency
purchases the advertising in any form of resale, it shall omit
the consumers sales tax on such resale unless these sales are
commingled with the service charge.

49.02. Radio and television broadcasting stations which render
advertising services for a fee to consumers shall charge and
collect consumers tax on such services. For example, a person
running for public office is not in a position to give an exemp-
tion certificate; therefore, air time purchased by him for
political advertisements is subject to consumers tax. The broad-
caster must collect the tax and remit it to this State.

49.03. Radio and television broadcasting stations which accept
drders for merchandise (records, tapes, etc.) for foreign re-
tdilers must collect and remit use tax on all such orders. In
this situation, the broadcaster is deemed to be an agent of the

foreign retailer.
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Section 50. Printers, Lithographers, Mimeographers,

-

Multigraphers.

50.01. Persons engaged in the business of printing, 1litho-
graphing, mimeographing, multigraphing, and the like, are engaged
in selling tangible personal property and rendering a service
subject to the consumers tax.

50.02. The following representative items of tangible personal
property and the services employed in the preparation of the
items are taxable: Stationery, evnelopes, folders, bond and stock
certificates, circulars, abstracts, law briefs, business cards,
matches, mechanical pencils, campaign posters, banners, etc.

50.03. If a customer furnishes his own paper, the services and
nmaterials used to imprint thereon the name, address, telephone
number, etc., constitute a service subject to tax.

50.04. Persons engaged in the business of printing are exempt
from the tax on their purchases of tangible personal property and
services for use in the conduct of their business. However, this
exemption shall not apply to the purchase of tangible personal
property and services to be used in the construction of or perma-

nent improvement of real property.

Page 193




State Tax Department
Leg. Reg. 11-10
Series XV and XvV-A




State Tax Department
Leg. Reg. 11-10
Series XV and XV-A

Section 51.01

Section 51. Newspapers and Magazines.

-

51.01. Sales of newspapers, magazines and periodicals by

persons operating newsstands, bookstores, cigar stores, drug-
stores, depot newsstands, and the like, are subject to consumers
tax if the individual sale transaction is in excess of five
cents.

51.02. When newspapers are sold on a subscription basis for
delivery by mail, the tax must be collected on the total sub-
scription price. Sales of newspapers delivered to consumers by
route carriers are not subject to consumers tax.

51.03. Advertising space sold to consumers by newspapers and
magazines 1is subject to consumers tax. Therefore, when news-
papers and magazines sell such advertising space and service to
persons who are not eligible to present an exemption certificate
for such services, the vendor must collect consumers tax and

remit the same to the State of West Virginia.
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Section 52. Florists.

52.01. Florists are required to }wllect and remit consumers
tax upon their gross receipts from sales of flowers, wreaths,
soil, etc., and services. Those florists who participate in
Florists Telegraph Delivery Assocciation or a similar arrangement
shall be governed by the following rules: (a) the West Virginia
florist who takes orders for flowers, etc., shall collect con-
sumers tax irrespective of the fact that the flowers may be
delivered in another state; (b) a West Virginia florist who
receives an order transmitted from another florist has no con-

sumers tax liability on such sale irrespective of the fact that

the order may be transmitted from a florist in another state.
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Section 53. Places of Amusement.

-

53.01. All sales and services rendered in the operation of a
place of amusement or entertainment are subject to the consumers
tax, including receipts from hat-check services, toilet services,
sales of popcorn, candies, cold drinks, programs, souvenirs and
novelties, as well as receipts from admissions.

53.02. Places of amusement or entertainment include, but are
not limited to, theatres, motion picture shows, auditoriums where
lectures and concerts are given, amusement parks, fairgrounds,
racetracks, baseball parks, football stadiums, athletic events,
swimming pools, street fairs, carnivals, dance halls, cabarets,
night clubs, golf courses, skating rinks, art exhibits, gym=~
nasiums, riding courses, and the like. Places of amusement or
entertainment also include all places where the public is charged
a fee for admission to see any kind of a display or hear any kind
of a program or to participate in sports, such as golf, tennis,
badmitton, and games of skill, such as billiards.

53.03. Nonprofit, charitable and religious organizations which
sponsor amusements, entertainment, athletic events, lectures,
eﬁé., are making sales within the meaning of the consumers tax
law and must collect the tax upon all sales.

53.04. The consumers tax applies to the receipts from the sale
of admissions, by tickets or fixed-fee donations whether by a
season subscription or by single ticket purchases, to places at

which amusements, entertainment, sports events, seasonal and
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exhibition games or recreation is provided. The term "admission"

includes regular dues or membership fees which entitle members to

usual club or similar organization privileges.
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Section 54. Emplovees' Meals.

54.01. Meals served by employeré as part of the employee's
wages are not taxable sales. If, however, a separate charge is
made for the meals by the employer, which is paid by the employee
or deducted from his wages, the transaction is a sale and subject

to consumers tax.
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Section 55. Building Materials.

55.01. Sales of building materigis, including such items as
heating plants, electrical eqguipment or supplies, plumbing fix-
tures or supplies, lumber, miscellaneous hardware, prefabricated
houses, roofing, cinder or concrete blocks, cement, pipes, tile
and other materials used in building, construction, or repair

trades are subject to the consumers and use taxes.
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Section 56. Speculative Builders.

56.01. Speculative or operative bdilders are engaged primarily
in the construction or repair of real property for sale or rent
and are deemed to be the ultimate consumers of all supplies,
materials, or equipment used in the condust of their business.
Therefore, consumers tax 1s applicable to sales to such operative
builders and services rendered for them, and use tax is appli~-

cable to their purchases from outside the State.
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Section 57. Trading Stamps, Coupons and Meal Tickets.

-

57.01. The exchange of merchandise or prizes for trading

stamps, coupons, etc., shall be considered a sale of those goods.
The vendor shall collect the consumers tax based upon the value
of the merchandise or prize.

57.02. A person who sells meal tickets does not charge con-
sumers tax on such sale. However, when such person redeems the
meal ticket or portion thereof, the vendor shall charge and
collect taxon that particular sale. To illustrate: X purchases a
meal ticket with a face value of $10.00 from Y for $8.50. Y
charges no tax on the sale of the meal ticket. X purchases a
$2.00 meal with a portion of his ticket. On this $2.00 purchase,
Y will collect consumers tax. If the next day, X purchases an
$8.00 meal with the remainder of the ticket, Y will collect tax
on an $8.00 sale. Therefore, tax is eventually collected on the
full face value or redemption value of the ticket, if and when

redeened.
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Section 58. Public Assistance.

58.01. Persons who are the recipiénts of funds distributed by
federal, state or local governments in public welfare or relief
work ar not exempt from consumers tax. However, where the pur-
chases are made by the federal, state and local govenment
agencies for a person or persons in need of public assistance,

the sales are exempt.
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Section 59. Collection Agencies.

-

59.01. Collection agencies are required to collect consumers
tax on the commissions or consideration it receives as a fee for
services rendered on collection transactions which originated
within this State. The tax base for the collection of this tax
shall be the amount of consideration received by the agency
without deducting any amount paid by the collection agency to
other collection agencies which may be involved in the collection
process. For example: A doctor who resides and practices medi~-
cine in Clarksburg, West Virginia, is owed $200 by a patient who
refuses to pay. The doctor refers the matter to a West Virginia
collection agency to effect collection of the debt and which
agrees that its fee will be 50% of the amount collected. The
agency 1is successful in its efforts and collects the full $200;
therefore, it must bill its client, the doctor, its fee of $100
and the applicable amount of consumers sales tax on such fee. In
this particular case, the agency will retain or the doctor will
pay to the agency, whichever the case may be, $103.

59.02. Any collection transaction originating outside this
State will not be taxable even though a West Virginia collection
agency may be involved in the collection process, and even though
such local agency may receive some consideration for work which

it does in the collection of a particular debt.
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Appendix 1. List of Condiments

This list of condiments which are eligible food items is
intended to illustrate application of these terms and is not
intended to be a comprehensive listing.

1. Essential oils, oleoresins (solvent-free) and natural
extractives.

Alfalfa
Allspice
Almond, bitter (free from prussic acid)
Ambrette (seed)
Angelica root
Angelica seed
Angelica steam
Angostura (cusparia bark)
Anise
Asafetida
Balm (lemon balm)
Balsam of Peru
Basil
Bay leaves
. - Bay (myrcia oil)
Bergamot (bergamot orange)
Bitter almond (free from prussic acid)
Bols de rose
Cacao
Camomile (chamomile) flowers, Hungarian
Camomile (chamomile) flowers, Roman or Engligh
Cananga
Capsicum
Caraway
Cardamom seed
Carbo bean
Carrot
Cascarilla bark
Cassis bark, Chinese
Cassia bark, Padang or Batavia
Cassia bark, Saigon
Celery seed
Cherry, wild, bark
Chervil
Chicory
Cinnamon bark, Ceylon
Cinnamon bark, Chinese
Cinnamon bark, Saigon
Cinnamon leaf, Ceylon

. Cinnamon leaf, Chinese
Cinnamon leaf, Saigon
Citronella
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Citrus peels
Clary (clary sage)
Clove bud
Clove leaf .
Clove stem
Clover
Coca (decocainized)
Coffee
Cola nut
Coriander
Corn silk
Cumin (cummin)
Curacao orange peel (orange, bitter peel)
Cusparia bark
Dandelion
Dandelion root
Dog grass (quackgrass, triticum)
Elder flowers
Estragole (esdragol, esdragon, tarragon)
Estragon (tarragon)
Fennel, sweet
Fenugreek
Galanga (galangal)
Geranium
Geranium, East Indian
Geranium, rose
Ginger
Glycyrrhiza
Glycyrrhizin, ammoninated
Grapefruit
Guava
Hickory bark
Horehound (hoarhound)
Hops '
Horsemint
Hyssop
Immortelle

. Jasmine
Juniper (berries)
Kola nut
Laurel berries
Laurel leaves
Lavender
Lavender, spike
Lavandin
Lemon
Lemon balm (see balm)
Lemon grass
Lemon peel
Licorice
Lime
Linden flowers

Appendix 1 .
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Locust bean
Lupulin
Mace

Malt (extract) .

Mandarin

Marjoram, sweet
Mate

Melissa (see balm)
Menthol

Menthyl acetate
Molasses (extract)
Mustard

Naringin

Netroli, bigarade
Nutmeg

Onion

QOrange, bitter, flowers
Orange, biller, peel
Orange leaf

Orange, sweet
Orange, sweet, flowers
Orange, sweet, peel
Origanum

Palmarosa

Paprika

Parsley

Pepper, black
Pepper, white
Peppermint

Peruvian balsam
Pettigrain
Pettigrain lemon
Pettigrain mandarin or tangerine
Pimenta

Pimenta leaf
Pipcissewa leaves
Pomegranate

Prickly ash bark
Rose absolute

Rose (otto of roses, attar of roses)

Rose buds

Rose flowers
Rose fruit (hips)
Rose geranium
Rose leaves
Rosemary

Saffron

Sage

Sage, Greek
Sage, Spanish
St. John's bread
Savory, summer

Appendix 1
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Savory, winter

Schinus molle

Sloe berries (blackthorn berries)
Spearmint -
Spike lavender

Tamarind

Tangerine

Tannic acid

Tarragon

Tes

Thyme

Thyme, white

Thyme, wild or creeping
Triticum (seed or grass)
Tuberose

Turmeric

Vanilla

Violet flowers

Violet leaves

Violet leaves absolute
Wild cherry bark
Ylang=-ylang

Zedoary bark

Flavorings and flavoring extracts.

0il of Lemon

Vanilla extract

Vanilla flavoring

Vanilla powder

Vanilla - vanillin extract
Vanilla - vanillin flavoring
Vanilla - vanillin powder

Food Colorings.

Food Dressings.

French dressing
Mayonnaise
Mayonnaise dressing
Salad dressing

Glazes.

Gravies.

Appendix 1

Herbs (for which no medicinal qualities are claimed).

Angelica
Anise
Bee balm
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. Bays

Borage
Bunnet
Camomile .
Capers
Caraway
Celenes
Chervil
Chives
Coriander
Dill
Fennels
Fenugreek
Geranum
Horehound
Horseradish
Hyssop
Lavender
Leeks
Lemon Verbena
Lovage
Marigold
Mayorame
Mints

. - Mustards
Nasturtium
Onion
Parsleys
Peppers, red and green
Ramps
Rosemary
Rue
Sage
Savories
Scallions
Sesame
Shallots
Sorrels
Sweet Woodruff.
Tarragon
Thymes
wWaldmeister
wild leeks

Appendix 1

8. Marinades.

9, Mustard.
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10.

11.

12.

13.

14.

Appendix 1

Natural substances and extractions (solvent-free) used
in conjunction with spices, seasonings and flavorings.

Algae, brown .

Algae, red
Apricot kernel (persic oil)
Dulse

Kelp (see algae, brown)

Peach kernel (persic oil)

Peanut stearine

Persic oil (see apricot kernel and peach kernel)
Quince seed

Pepper.

Black pepper
Cayenne pepper
Red pepper
White pepper

Salt and salt substitutes.

Coarse or kosher salt

Cooking or table salt

Dairy salt

Monozodium glutamate

Pickling salt

Seasoned salt - These are usually a combination of
vegetable salts, spices and monozodium glutomates.

Smoked salt

Sour salt

Vegetable salt ~ These are sodium chloride with added
vegetable extracts, celery and onion.

Salt substitute - These are chlorides in which sodium
is replaced by calcium, potassium or ammonium.

Sauces.

- Worcestershire sauce

Soy sauce

A-1 steak sauce
Barbecue sause

Shrimp cocktail sauce

Spices and other natural seasonings and flavorings.

Alfalfa herb and seep
Allspice

Ambrette seed
Angelica

Angelica root
Angelica seed
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Anise

Anise, star

Balm (lemon balm)

Basil, bush -
Basil, sweet

Bay

Calendula

Camomile (chamomile), English or Roman
Camomile (chamomile), German or Hungarian
Capers

Capsicum

Caraway

Caraway, black (black cumin)
Cardamon

Bassia, Chinese

cassia, Padang or Batavia
Cassia, Saigon

Cayene pepper

Celery seed

Chervil

Chives

Cinnamon, Ceylon

Cinnamon, Chinese

Cinnamon, Saigon

Clary (clary sage)

Clover

Cloves

Corlander

Cumin (cummin)

Cumin, black (black caraway)
Elder flowers

Fennel, common

Fennel, sweet (finocchio, Florence fennel)
Fenugreek

Galanga (galangal)

Geranium

Ginger

Glycyrrhiza

Grains of paradise
Horehound (hoarhound)
Horseradish

Hyssop

Lavender

Licorice

Linden flowers

Mace

Marjoram

Mustard, black or brown
Mustard, brown

Mustard, white or yellow
Nutmeg

Appendix 1

Oregano (oreganum, Mexican oregano, Mexican sage, origan)
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Paprika .

Parsley
Pepper, black
Pepper, cayenne -
Pepper, red
Pepper, white
Peppermint
Poppy seed
Rosemary
Saffron

Sage

Sage, Greek
Savory, summer
Savory, winter
Sesame
Spearmint

Star anise
Tarragon

Thyme

Thyme, wild or creeping
Turmeric
Vanilla
Zedoary

15. Vinegar. .
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Appendix 2. List of Taxable Medicines and Health Aids.

This list of taxable medicines and health aids is intended
to illustrate application of these terms and is not intended to
be a comprehensive listing.

Absorbine Jr.
Acne preparations
Alka seltzer
Alphen pills
Anacin
Analgesics
Antacids
Anti-perspirants
Antiseptics
Appetite builders
Appetite reducers
Aromatic lozenges (SEN=-SEN)
Aspergum
Aspirin
Athlete's foot preparations
Bay lotions, ointments and powder
Back plasters
. - Bactine
Beauty creams, mask preparations, etc.
Bengay
Benzoin (tinctine)
Bisodol
Boric acid ointment
Breath sweeteners
Brewer's yeast
Brioschi
Bromo Seltzer
Bufferin
Burn ointment and lotion
Calamine Lotion
Callus plasters
Campho-phenique
Camphor ice
Castor oil
Cathartics
Chocks
Chooz
Clearasil
Cleansing creams and lotlons
Cocoa butter (for healing)
Cod liver oil
Cold creams
. Cold tablets
Colognes
Contraceptive creams and jellies
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Corn pads .

Cosmetic stocking preparations
Cosmetics
Cotton -
Cough and cold items
Cough drops
Cough syrups
Cumlers
Cuprex
Curlers
Cuticle softeners and removers
Dandruff shampoos
Decongestants
Dental floss
Dentifrice
Denture adhesives, liners, stain removers
Deodorants
Depilatories
Desenix
Disinfectants
Epsom Salts
Eucalyptus oil
Ex-lax
Eye cosmetics
Eye ointment .
Eye washes
Face creams, lotions, packs powders
Facial oils
Feen-a-Mint
Fleet enema
Foot deodorizers, lotions
Foundation makeup film
Freckle removers
Gelusil
Geritol
Glycerine
Glycerine suppositories
- Hair bleaches, dyes, rinses, tints
Hair removers, restoratives, straighteners
Hair sprays
Hand creams, lotions
Henna
Infrarub
Inhalants
Insect repellents
Iodine
Isodine
Laxatives
Leg makeup
Lip ices and salves .
Lipsticks, refills
Liquid lip color
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. Liquid stockings
Listerine
Manicure preparations
Mascara -
Massage creams
Mercurochrome
Merthiolate
Milk or Magnesia
Milk or Magnesia tablets
Mineral oil
Moth balls
Mouthwashes
Mustache wax
Mustard plasters
Musterole
Nail bleaches, whiteners
Noxema
Nupercainal ointments
0il of wintergreen (for medicinal purposes)
Olive o0il (for medicinal purposes)
Perfumes
Permanent waving creams, lotions, neturalizers
Peroxide
Pessaries
. - Petroleum jelly
Pile ointments
Rectal preparations
Rolaids
Rose water
Rouges
Rubbing Alcohol
Sachets
salt (for purposes other than human consumption)
Sanitary napkins
Scalp lotions and ointments
Shampoos
Shaving preparations
skin balms, bleaches, creams, fresheners, lotions,
oils, stain removers, tonics, whiteners
Soap
Soda mint tablets
Stain removers
Styptic pencils
Sunburn remedies
Suppositories
Talcum powder
Texture creams
Tincture iodine
Tissue creams
. Toilet ammonia, creams, lanolin, waters
Toothache drops
Toothbrushes
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Toothpaste and tooth powder
Tums

Unguentine

Vaginal preparations
Vanishing creams
Vaseline

Vitamin A-D ointment
Vitamins

Water softeners

Wave sets

Witch hazel
Zinc-oxide ointment

Appendix 2
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Appendix 3. Grocery Store Taxable Sales.

The following list is comprised of items commonly sold by
grocery stores and which are subject to tax at the three percent
(3%) tax rate. This list gives examples and is not all inclusive.

Air fresheners and deodorizers

Ale and beer

Aluminum foil

Anti-perspirants and deodorants
Automative supplies

Baby bottles

Batteries

Beauty supplies (hand lotion, bath oil)
Bird feeders

Bleach

Brooms, brushes and mops

Canning supplies (jars, lids)
Candles and party supplies

Charcoal briquettes and lighter
Cigar, cigarettes and tobacco
Cleaning supplies (Lysol, Pine-Sol)
Clothes pins and clothes line

. - Cosmetics
Dental Hygiene products
Dietary supplements (Ayds)
Dishes and cooking pans
Dishwashing ligquid and dishwater detergent
Dyes
Electric light bulbs
Extension cords
Feminine hygiene products
Fertilizer
First aid supplies
Fuses
Glassware and mugs
Greeting cards
Hardware supplies (screwdriver, hammer)
Household glue and cement
Insect and pest repellant
Hair products (hair color, sprays, permanents)
Hair removal products (Nair, Zip)
Hosiery ,
Kitchen utensils
Laundry supplies (detergent, starch fabric softeners)
Matches
Medicines
Mens toiletries (shaving cream)
. Mouthwash
Paper products
Pet food and supplies
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Picture frames

Plant supplies (pots, food)
Plastic products (trash bags, waste cans, storage containers)
Potted plants .
Raxor blades and razors

Sandpaper

School supplies

Scouring agents (SOS, brillo pads)
Scouring powders

Sewing supplies

Shoe laces and shoe care products
Soap and soap products

Sponges

Suntan lotions, oils, creams and screens
Thermometers

Toys

Towels (dish, hand)

Vacuum cleaner bags

Vegetable seeds

Vitamins

wWaxes and polishes

Page 226




State Tax Department | R S
Leg. Reg. 11-10
Series XV

. | ) Appendix 4

Appendix 4. West Virginia Consumers Sales
Tax (3%) Rate Chart.

-

and Service
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Tax (2%) Rate Chart.

Food Intended for Human Consumption
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TaxXx (1%) Rate Chart.
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Index

Section
Section

Section

Section
Section

Section

Section
Section

Section

Section

Section

Section

Section

Section

Section

Section
Section

Section

4
5

13.02

2.01(m)
4.01

16.02

16.02(a)
16.02(a)

9.01(c)(3)

5.01(c)(2) @
7

3
2.01(a)

9.01(b)(3)

34
57

24.04
24.04

13.01
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Creosoting . . . + ¢ ¢« « « ¢ v v v 4 e e e .
Dairy Store. . . . . . . + . . o o Lo
Damaged merchandise. . . . . « . . . . . .
Day care centers . . . . . . . . .
Definitions-see also Specific headings

sales tax

business . . . . . . . .+ ¢ 4 .+ o+ . .
CONSUMEY . . & & & o o o« + « + =
drugs. . . . « .+ . 0 4 0 . .
food . . . . . . L0 ...
personal service . . . . . . . .
purchaser. . .
sale, sales, selllng . .
sale of food for human consumptlon .
Tax Commissioner . . . . . .
taxpayer . . .+« o+ v 0 0 e e e e
vendor . . . . .+ .+« 4 . e e e e e .
use tax

commissioner . .
person . e e e e e e e e e
purchase . . . . . . . . . . .
retailer .

maintaining a place of bu51ness 1n

this state . . . .
tangible personal property .
taxpayer . . . . . e e e e s
use. . . . .
Delicatessen . . . . . . .

payment of tax.
Delivering . . . . . . « « « « « « « .
Dietary Supplements. .
Discounts. . . . . . + . « « .« « . .
Dormitory charges.
Drugs, prescription

defined .
exemption .

Section
Section

Section

. Section

Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section

Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section

Section

Section
Section

2.01(n)
2.01(m)
2.01(q)
11
2.01(p)
2.01(f)
2.01(4)
11.01
2.01(5)
2.01(h)
2.01(e)

2.01(b)
2.01(a)
2.01(i)
2.01(g)
2.01(1)
2.01(k)
2.01(h)
2.01(c)
11.09
16 S S
33
1168
13568

39

2. Ol(

9. Ol(a)(8)
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/ Pbneé dates

o sales tax -
PRI returns. . . . . . . Section 16.01
persons selllng or qulttlng hls
| business . . . . . e e e e e e Section 18
\,}3ﬁf5: use tax
AR returns. . Section 16.02
S other than quarterly perlods . Section 16.02
{:Elderly persons. . . . . Section 11.16
‘Electric companies . . Section 9.01(c)(2)
. Electricity
exemption . Section 9.01(a)(2)
Employees' meals Section 54
Sales of food to. Section 11.14
Engraving. Section 33 .
Estate
included in term person . . . . . . . . . . . Section 2.01(a)
'Excavating e e e e e e e e e 4 e e 4 e e« « 4+ « . Section 33
kExemption certificate. . . . . . . . . . . . . . . Section 6
Exemptions
{ < :r [
_ sales tax
CE L advertising. . . e+ + + + +« + . Section 9.01(a)(7)
R charitable organlzatlons e e Section 9.01(c)(1)
SO churches . . . . . « ¢ « ¢ v ¢ v « « . Section 9.01(c)(1)
communication. . . . . . . . .+« . . Section 9.01(c)(3)
contractlng Section 9.01(c)(3)
" corporations subject to PubllC Serv1ce
Commission . . . «. + +« « « « « 4« « « . . Section 9.01(b)(3)
day care centers Section 9.01(a)(6)
electricity. . Section 9.01(a)(2)
exemption certlflcates Section 6

Section 11.02
Section 9.01(c)(1),
9.01(c)(2),
9.01(c)(10)

Section 9.01(a(2)

human food for consumption .
fraternal or social organlzatlons

gas.

Page 238



State Tax Department cg2d xal sdsid

Leg. Reg. 11-10 T=LL i .ped
Series XV and XV-A <5 Indexited
. gasoline . . . e e e v e « v+ . . Section-9.80%a)(1l)
isolated transactlons e « « « « « « « . Section 9.01(a)(a)
manufacturing. . . . . . .-. . . . . . . Section 9.01(c)(3)
motor vehicles . . . . . ..Section 9.01(a)(11)

machinery and supplles purchased by
contractors, manufacturers, utilities

or mines . . . Section 9.01(c)(3)
newspapers dellvered by route carrlers . Section 9.01(c)(5)
nonprofit organizations. . . . . . . . . Section 9.01(a)(10)
9.01(c)(2), 9.01(c)(1)
prescription drugs and appliances. . . . Section 9.01(a)(8)
production of natural resources. . . . . Section 9:01{c)(3)
professional and personal services . . . Section 9.01(b)(1)
9.01(b)(2)2I3
property exempt from sales tax . . . . . Section 9
property subject to sales tax. . . . . . Section 31017 6.01
radio broadcastlng time. . . . Section 9.01(a)(7)
sales and services rendered for use or
consumption in commercial production of
an agricultural product. . . . . . . . . Section 9.01(c)(6)
sales for resale . . . . . . . . . . . . Section 9.01(c)(7)
sales of food. . . . . . . .+ . . . . . Section 11.02
sales to governments . . . . . . . . . . Section 9.01(c)(11)
_ - school lunches . . . « + « + « « . . . . Section 9.01(a)(4)
. school text books. . . . . . . . . . . . Section 9.01(a)(3)
steam. . . e + + « «. . Section 9.01(a)(2)
television broadcastlng t1me . « « . .+ . Section 9.01(a)(7)
text books . . . . . + « v « « +« « « . . Section 9.01(a)(3)
transmission . . . + +« +« +« + +« +« « . . . Section 9.01(c)(3)
transportation . . . e « + +« + . . Section 9.01{c)(3)
volunteer fire departments .« v « +« . . Section 9.01(c)(9)
water. . . . . + « « « +« « « v « « « . . Section 9.01(a)(2)
use tax
communication. . . . . . +« + +« + . . . . Section 9.01(c)(3)
contracting. . . . . . Section 9.01(c)(3)
machinery and supplles purchased by contractors,
manufacturers, utilities or mines. . . . Section 9.01(c)(3)
nonresidents' property . . . . . . . . . Section 9.01(c)(3)
production of natural resources. . . . . Section 9.01(c)(3)
property exempt from retail sales tax. . Section 9
purchases by counties or municipal
corporations . . . . . . . . . . . . . . Section 9.01(a)(1l)
Finance charges. . . . . . « « « « +« « « « . . . . Section 13.05

Fiscal period

Food intended for human consumption. . . . . . . . Section 11
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Food
exemption from tax. . . . . . ... . . .
defined . . . . . . . . . . . . . ...
exempt foods. . . . . . . . . . . ..

. taxable foods v e e e e e e e e
dletary supplements . . . . .
medicines . . e e e
vitamins and mlnerals e e e e e e e
minerals and vitamins . . . . . . . .
sales by food service .

definition of. . . . . . . . . . .

taxability . . . . . . .

delicatessens. . e e e

dairies. . . . . . . . . . .

bakeries . . .

dormitories at colleges

hospitals. . . . .

hotels ..

motels e e e e e e e e

tourist home . . . . . . . . . . .

rooming houses .

camps for migrant farm workers

nursing homes. . . . . . . . .
-convalescent homes . . . . .
schools. . .

street vendors

summer camps . . . . . . . . .
grocery-type stores . . . . . . . .

taxability . . . . .

purchases for use 1n bus1ness

delicatessen. . . . . .

bakery store. . e e e e e e e e
pastry shop . . . . . . . . . . . . . .
dairy store . . . e e e e e e e

other retailers of food .
. sales of food from vending machlnes
. schools, food sold by . . . . . . .
colleges, food sold by. . . . . .
unlver51t1es, food sold by. . .
low income elderly persons, food sold to
.charitable organlzatlons, occasional sales
of food .
-nonprofit organlzatlons, occas1onal sales
of food .
« religious organlzatlon, sales of food by
caterers and catering operations.

packages containing both food and nonfood

items

.

3

Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section

. Section

Section
Section

Section
Section
Section
Section

Section

11.02
11.06
11.07
11.08
11.09
11.10
11.11
11.11
11.12
11.12(c)
11.12(a)
11.12(4)
11.12(4)
11.12(d)
11.20

11.12(e)
11.12(e)
11.13
(a)

(b)
11.14
11.15
11.15
11.16
11.17
11.18
11.19
11.20
11.20
11.21

11.22
11.22
11.23
11.24

11.25
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Food Service establishments. .
Foreign retailers .

use tax collection . _
no place of business in state. . .

Foundries. . . . . . + + 4 « o « « 4 « 4+
Fraternal organizations

sales tax exemption . . . .

Furniture repair . . . . . . . . . . . .
Gas

sales of.
Gasoline

sales tax exemption . . . . . . . . .

Governments, sales to

exemption . . . . . . . . . . . .

Grading. . . « « « « <« + +
Grocery Type Store . . . . . .« . « .+ « .+ .
Hauling. . . . . . . . « .« .

Hearings

sales tax assessment, Tax Commigsioner.
use tax assessment, Tax Commissioner.

Hdépitals. e e e e e e e e e e
Hotels . . . . . . . .

House moving .

Installment sales.

Isolated transactions

sales tax exemption .

5390 X3T 83532
i=IL .729% .pald
LA Rdexe e 192

Section

Section

Section

Section

9.01(c)(10)

Section
Section
Section

Section
Section
Section

Section

Section
Section

Section

Section

Section

Section

Section
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5.02
32

9.01(c)(2)

33
9.01(a)(2)
9.01(a)(1)

9.01(a)(11)
33

11.08

33

24.04
24.04
36

33

33

+

13.04
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Jewelry repair .

CLIEBYAWAYS L b b i e e e e e e e e e e e e e
- Leased departments . . . . . . . . . . ..
Liability
sales tax
purchaser. . . . . . .« . « . .
successor in business. . . ., .
Lithographers. . . . . . . . . . . . . . ..
2 iLow. income persons . . . . . . . . . . . . .

Machine operators. . . . .

+ Machinery and supplies

purcased by contractors, manufacturers,

Or MINES. . . . v « o « o + o .
Magazines. . . . . . . « + v v e o e ..
Manufacturers

exemption . . . . . . . . . . . . ..
machinery and supplies purchased by .
producing and selling sales tax .

Meal tickets . . . . . . . . . . .
Meals, employees'. . . . . . . . . . . .
Meat cutting . . . . . . . . . . . .
Mgdicines
| exemption . . . . . . . . . .
-sales of food . . . . . . . .

Merchandise held or laid away.
Mimépgraphers. Coe
Moféis . .

Motor repairs.

Index

. . Section
Section

Section

. Section
Section

Section
. Section

Section

utilities
Section

Section

. Section
Section
. Section
. Section
Section

Section

Section
Section

. . . Section
Section
Section

Section

33
13.08
45

4.04
18

50
11.16

9.01(c)(3)
51

9.01(a)(8)
11.05

13.08
50

33, 38
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Motor vehicle sales cLexay riawel

exemption . . . . . . « +« . « ." .+ .« . . . . Section 9.0LE)(11)
Motorcycle repairs . . . . . . . . . . . . . . . .:Section 3Frs5d
Multigraphers. . . . . . « « « « « « « « « « « . . Section 50ds1:
Municipalities ST A

sales by. . . . . . . . . . o0 0 e e e . . ‘Section 34
National resources, production of P A Te S g

exemption . . . . . . . . . . . . .« . .. . . Section 9:0¥d)(3)
Newspapers Y LDE L

advertising . . . . . . . . . . . . . . . . . Section 9.01(&)(7)

delivered by route carriers

exemption. . . . . . « . « + « + . . . . Section 9.01(a)(5)

Nonprofit organizations see also Charitable organizations

: aM
. sales taX . . +« + + « « « 4 4 +« « 4 « v « . . Section 43
sales of food . . . . . . « v v « « « « « . . Section 11.313

Nonresidents

taxability of retail purchases. . . . . . . . Section 30
Nonresidents' property

use tax exemption . . . . . . + . . . . . . . Section 9 ..
Notice T . T59M

Sales tax assessment. . . « « « « + + + .+ . . Section-24..03¥
USe tAX . + + + 4 4 + « 4 4 4 e 4w 4w 4 « « . . Section 24.01
_ R
Nursing homes. . . . « « « « « « &« + « « « + « . . Section 37

Occasional sales of food : o silmya

charitable organizations. . . . . . . . . . . Sect#onﬁilalmf
nonprofit organizations . . . . . . . . . . . Section 11.17

N S

Out-of-State purchases . . . « . . . . . . . . . . Section 44

. E
1
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Series. XV, and XV-A Index
Outdoer advertising. . . . . . . . . . . . Section 9.01(a)(7)
Package -
Food and non-food items . . . . . . . Section 11.20
" Painting . . . . . . e . Section 33
EY( D
" Penalties
sales tax
(.07, failure to file return or pay tax. Section 16.01
use tax. . . . . . . . . . . . . Section 16.02
Person

(vl ) .

- defined . Section 2.01(a)
Personal services
- sales tax . . . . . . . . . . . Section 35

-definition . . . . . . . . Section 2.01(p)
(D.s - sales to persons rendering . . . Section 35
Use taX . . . .« v v v v o v v v o . . Section 35
Petitions - .
[~
o sales tax
for reassessment . Section 24.03
-+ Photography. . . . . . . . . .. Section 33
Pipe fitting . . . . Section 33
Places of amusement. . . . . . . . . . Section 53

Ll N T, .

;?ig@plng mills . . . . . . Section 33
Pool . . . . Section 33
Printers . . . . . o oo e section 50

CUPPRINEANG . . . e e e e e e e e e e Section 33
AL RIS SR )
) Professional services

defined .

e e e e Section 9.01(b)(11)(A)
-sales tax exemption .

Section 9.01(b)(1), 33

Section 9, 11 .

Property- exempt from sales tax
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Property exempt from use tax . . . . . . . . . . . Beetibn-50bIH?

Public assistance. . . . . . . . . v v v o0 . . Sectilpnﬁs’aﬁ"-%q
D R I S 5 SN B

PR

Public utilities

S o - 3!
sales tax exemption . . . . + . 4 .+ + « « . . Sectlon 9 01(b)(3)
- , DAl
Purchase ..

defined . . . . . . . . . .. ... ... . . section 2.01(i)
Purchase price
“aa1s9
definition. . . . . . . . . . . . . . . . . . Section 2.01(j)

Purchaser

sales tax
definition . . . . . . . . . . . . . . . Section 2.01(f)
liability. . . . . . . . . . .+ . . . . . Section 4.04
payment of tax . . . . . . . . . . . . . Section 3.0]1, 4.01

Public Service Commission e
sales tax exemptions. . . . . . . . . . . .. Section 9.61&5)(3)

Radio broadcasting stations. . . . . . . . . . . . Section 49

Radio time . . . . . . . . . . . . . . . .. .. . Section 9.01¢a)(7)

Rate of tax s

sales tax S
bracket system . . . . . . . . . . . . . Section 3.01

n 3.01(b)
computation of tax . . . . . . . . . . . Section 3i(a)
use tax . . . 4 v . 4 4 4 4 4 e 4 v 4 . + . . Section 3.02
, _ ool
Reassessment, petition for . . . . . . . . . . . . Section_zg,ggy
Records
T lIL41

sales taX . . . . . . 4 v i 4 e e e e e e e Sectlgn }6ig}i 11.05

Refunds and remedies of taxpayer e

USE LAX v & v v v e e e e e e e e e e e e Sectlon 19

Religious Organizations. . . . . . . . . . . . . . Section 113498
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,EaBentals T e e e e e e e e e
LAy L. hf:u?
f,gRepal S. :1;@2. e
\r,,O '
{g" Rapgesentatlves
3+ agents of retailexr. . . . . . . .

Rescinded sales. . . . . . . . . . .
r~Regt-homes . . . . . . .

Restaurant services

sales tax . . . . . . . . .

v (oRetailers -
Other retailers of food .
use tax
defined. .

no place of bu51ne%s in state.

place of business in state .
retailer defined .
returns. . . . . .

' "Returned merchandise

Returns
"’J ‘ \AJ ?
sales tax
annual . . . . . . . . . . .
consolidated . . . . . . . .
due dates. . . . . . .
failure to file. . e e
£r ,;,filing;fees. e e e e e e
Jeyit.s . r-fiscal period. . . .
cz .- monthly
contents .« -
e, o due date. . . . .
payment . . . . .
penalty . e e .
quarterly
contends
due date

‘use tax

amended return to accompany refund

claim . .
due date.

other than quarterly perlods

. - . * . .

Index

Section

Section

Section
Section

Section

Section

Section

Section
Section
Section
Section
Section

Section

Section
Section
Section
Section

Section

Section
Section
Section
Section

Section
Section

Section
Section
Section

48

5.01(c)
13.10

11.12

2.01(g)
5.02
5.01
2.01(q)
16.02

13.10

16.01(a)
16.01(e)
16.01

16.01(a)

16.01

16.01
16.01
16.01
16.02

16.01(c)
16.01(c)

16.02(a)
16.02(a)
16.02
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payment . .
penalty . .
retailers .
contents.
due date.

Rooming houses . . . . . .
Sale, sales or selling

sales tax definition.

Sale of food for human comsumption .

Sales for resale
sales tax exemption .
Sales of business

sales tax

returns, due date. .

Salesmen
agents of retailer.
School lunches
exemption .
Schools.
Services
sales tax . . . . .‘.
definition. . . .
restaurants . .
Se@ing . . ;5. e e .
Shoe repairé e e e e
Social organizations

exemption .

Sorority houses.

Bged X»T aislcd
M-I .QﬂE .paud
I oias fndegiisd

. . . Sectioni2did3(a)
. . . Section 16.02(b)
. . .-Sectionr1sI9Z(a)
e e Section 16.02(a)
. . . TJSeétion?iﬁhﬁi(a)

.. Jt.iseétion”38

Lg.an beoioeef
. Section 2i8tid)
... Séctdon 31294
Section- 9502{c)(7)

. .-éuse¢tion 18

- Ny

. . Section 5.01(a)
s om. e e

el
. . Sectlon 9. 01(a)(4)

. Sectlon 4]

P I
O ﬁlﬂfiﬁ&

,.‘:gﬁyi,“$23é§tion 33
Copied, «.Seétion 2.01(0)

r.‘..;

-4 sedtion 33
Section 33

Section 33

. . Seqtion 9.01(c)(2)

Section 39
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State and political subdivisions

SQlESﬂbY e e e e e e e e

4‘ {L L{:‘
'\

- -
f Statute of llmltatlons
Watin b . . L
use tax refunds e e e e e e e e e e e
Sy Steam . -

rcsales-tax exemption . . . . . . . . . .
Storage warehouses and lockers . . . . . . .

y(sStadents #-.. . oL . L 0 L 0L L L

Successor 1n business
' llablllty for withholding tax .
Summer CAMDPS + « v v v e e e e e e e e .
Tanglble personal property
‘ deflned e e e e e e e e e e e
Tax Comm1551oner
' deflned e e e e e e
Tax Department
" defined . . . . . e w e e
Tax period
Tt il S LnTne
o sales tax
r:,’.. - ;r : .montleQ .. - » . . L - - - - . .
quarterly. . . . . . . . . . . . .
Use tax . . . . « « ¢« ¢« ¢ v o v o o . .

'Taxability
fayIv L ooapomel
Sy g sales tax
:Q.w.‘_ -certain services . . . .
Bl food for human consumptlon .
nonproflt concerts .
43 .. . --restaurant services. . . .

Index

Section

Séction

Section 9.

Section

Section
Section

Section

Section

Section 2.01(k) .

Section

Section

Section
Section
Section

Section
Section
Section
Section

19

33

11.14
11.15

18
40

2.01(b)

2.01

16.01
16.01
16.02

3.01
11.03
33

33
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Taxpayer . Cmiriing Bus afsr?

sales tax definition. . . . « . ere « v .« . .-. -SelcE€éri22.01(h)
use tax definition. . . . . . . . . . . . . . Section 2. Olgh)
: szt imil Yo plUled
Television broadcasting stations . . . . . . . . . Secglon 9.01(a)(7)
. . AV T R o =2l
Television time. . . +« + + « « « « « « « « « . . . Section F:8¥fa)(7)

Tenpin alleys. . . « « « « « o « o« . o.ie LAY, SSections33
Text books. St B 1SRUONAETIEW 3P5A0T
sales tax exemption . . . . . . + « « . . . . Section @ Yfa)(3)

Tourist homes. . . . . . + v « v v « « « o o .- Sectlon 33 38

-
. N n r
R " “) =

Trading stamps . . . . . . . . . . . . .. . .. Sectlon 57

A

Trailer parksS. . . « ¢« v « o ¢ « o v 0 e e e e e . Sectlon 40
L E It S

Transmission

HANES LT LR U afa s

exemption . . . . . . . . o o o o 00w e e Sect;on 9 01(c)(3)

Transportation

_,.-,.',.._._:~ ]
NLmEm e Al

exemption . . . . . . . . o o L. 0 0 00 . Sectlon 9. 01(c)(3)

Ultimate consumers -

. Can
defined . . . . v v e e e e e e e e e e e e Sectlon 2 01(m)

Use L
' boiisg x8T
defined . . . . « « v 4 4 e e e e e e e e e Sectlon 2 01(c)
, S e L
Vending machlnes food. . . . . . .. . ek _Sectlon 11 13
o _ o ujhggsffxuv |
Vendors B o : A SRR
sales tax variodsysT

definition . . . . + « « « « 4 e 4 e 4 . Sectlon 2.01(e)
liability. . . . . e e e e e e e .. . sSéCERdR%.03
mlsrepresentatlon 1s to payment. .= ...i-Seétion 4.05

L Lo oY Section 5.04

_ _ SR D EeEo Tt
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