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TITLE 110
LEGISLATIVE RULE
SERIES 15

CONSUMER SALES AND SERVICE TAX AND USE TAX

§110-15-1. General. _

1.1, Scope. -- These legislative regulations explain
and clarify the West Virginia Consumer Sales and
Bervice Tax,asstated in W, Va. Code §11-15-1 et. seq.,
and the West Virginia Use Tax, as stated in W. Va.
Code §11-15A-1 et seq. :

1.2 Authority. - W. Va. Code $§294-3-15 & 11-1
1.3. Filing Date. -- April 4, 1988
1.4, Effective Date. -- April £, 1988

1.5. Repealer. -- These legislative regulations
repez] the Consumer Sales and Service Tax and Use
Tax regulations, Series 15, which were filed August
31,1973 and effective January 1, 1984,

§110-15-1a. Legislative Findings.

It is the intent of the Legislature that the West
Virginia Consumers Sales and Service Tax imposed
by the provisions of West Virginia Code §11-15-1 et
seq. and the West Virginia Use Tax imposed by the
provisions of West Virginia Code §11-15A-1 et seq be
complementary laws and wherever possible be con-
strued and applied to accomplish that intent as to the
imposition, administration and collection of such tax-
es. To facilitatethis intent, regulations for the sales
and service tax and for the use tax are combined in
these regulations.

§110-15-2. Definitions,

Asusedinthese regulations and unless the context
clearly requires a different meaning, the following
terms shall have the meaning ascribed herein. and
shall apply in the singular or in the plural

2.1. "Business"” includes all activities engaged in
or caused to be engaged in with the object of gain or

economic benefit, direct or indirect, and all activities
of the state and its political subdivisions which in-
volve sales of tangible personal property or the ren-
dering of services when those service activities com-
pete with or may compete with the activities of other
personsand includes any purposeful revenue generat-
ing activity in this state.

2.2, "Casual and occasional sales not conducted in
arepeated manner or in the ordinary course of repeti-
tive and successive transactions of like character” is
intended to restrict to a minimum the number of reve-
nue-generating events held by organizations guali-
fied under either section 501(¢}(3) of the Internal
Revenue Code 0f 196, a3 amended, or section 501{c)(4)
of the Internal Revenue Code of 1988, as amended,
which shall be exempt from the imposition of the con-
sumer sales and service tax. The terms “casual" and
"occasional” are to be construed synonymously, and
when used in reference to the sales and service tax
and in conjunction with the phrase "not conducted in
a repeated manner or in the ordinary course of repeti-
tive and successive transactions of like character,”
the phrase will have the effect of limiting the applica-
ble exemption to similar types of sales which occur
infrequently. Sales of the same or similar products or
services which aecurs more than four (4) times ina
twelve (12) month interval are not "casua! or occa-
sional sales." An example of a casual or occasional
sale is the Annual Girl Scout Cookie Sale.

2.3. "Church," as used in these regulations, shall
refer to an individual perish, congregation of like
subgroup of an erganized religion, denomination, sect
or religious society which is exempt from federal in-
come taxes under 26 U.S.C. §8501(e)(3) or 501{c)(4).

2 4 "Communication" means all telephone, radio,
light, light wave, radio telephone, telegraph and oth-
er cammunication or means of communication,
whether used for voice communication, computer da-
ta transmissien or other encoded symbolic informa-
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tion transfers and shall include commercial broadeast
radio, commercial broadeast televisionand cable tele-
vision.

2.5, "Consumer" or "ultimate consumer" means
any person who uses or consumes taxable services or
tangible personal property.

9.6. "Contracting” means the furnishing of work,
or both materials and work, in fulfillment of a con-
tract for the construction, alteration, repair, decora-
tion or improvement of 2 new or existing building or
structure, or any part thereof, or for removal or demo-
lition of 2 building or structure, or any part thereof, or
for the alteration, improvement or development of re-
al property. For purposes of this definition, the term
"structure” shall include, but not be limited to, every-
thing built up or composed of parts joined together in
some definite manner and atiached to real property,
or which adds utility to a particular parcel of property
and is intended to remain there for an indefinite peri-
od of time, °~ ' e

9.7. "Directly used or consumed” in the activities
which oceur in this state which are contracting, man-
ufacturing, transportation, transmission, communi-

cation or the production of natural resources shall

mean used or consumed in those activities or opera-
tions which constitute an integral and essential part
of such activities, as contrasted with and distin-
guished from those activities or operations which are
simply incidental, convenient or remote to such actlv-
ities. -

2.7.1. Uses of property or consumpticn of servic-
es which constitute direct use or consumption in the
activities of contracting, manufactiuring, transporta-
tion, transmission, communication or the production
of natural resources shall include only:

27.1.1. In the case of tangible personal
property, physical incorporation of property into a
finished product resulting from manutacturing pro-

duction or the production of natural resources or re-

sulting from contracting activity;

9.7.1.2. Causing a direct physical, chemical
or other change upon property undergoing manufac-
turing production or production of natural resources
or which is the subject of contracting activity;

2.7.1.3. Transporting or storing property
undergoing transportation, communication, trans-
mission, manufacturing production, or production of
natural resources or which is the subject of contract-
ing activity,

2.7.1.4. Measuring or verifying a change in
property directly used in transportation, comnmunica-
tion transmission, manufacturing production or pro-
duction of natural resources or contracting activicy;

2.7.1.5. Physically controlling or direciing
the physical movement or operation of property di-
rectly used in transportation, communication, trans-
mission, manufacturing preduction or production of
natural resources or contracting activity;

9.7.1.8, Directly and physically recording the
flow of property undergoing transportation, commu-
nication, transmission, manufacturing production or
production of natural resources or which is the subject
of contracting activity,

9.717. Producing energy for property di-
rectly used in transportation, communication, trans-
mission, manufacturing production or production of
natural resources or contracting activity,

2.7.1.8. Facilitating the transmission of gas,
water, steam or electricity from the point of its diver-
sion to property directly used in transportation, com-
munication, transmission, manufacturing production
or production of natural resources or contracting ac-
tivity;

£.7.1.9. Controlling or otherwise regulating
atmospheric conditions required for transportation,
communication, transmission, manufacturing pro-
duction or production of natural resources or con-
tracting activity;

2.7.1.10. Serving as an operating supply for
property undergeing transmission, manufacturing
production or production of natural resources or

“which is the subject of contracting activity or for

property directly used in transportation, communica-
tion, transmission, manufacturing production or pro-
duction of natural resources or contracting activity,

9.7.1.11. Maintaining or repairing property
used directly in transportation, communication,
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transmission, manufacturing production or produec-
tion of natural resources or contracting activity;

2.7.1.12. Storing, removing or transporting
economic waste directly resulting from the activities
of transporsation, communication, transmission,
manufacturing or production of natural resources or
contracting; -

2.7.1.13. Pollution controlor envirenmental
quality or protection activity directly relating to the
activities of coniracting, manufacturing, transporta-
tion, communication, transmission or the production
of natural resources.

2.7.1.13.2. "Pollution control” meansany
taxable service, system, method, construction, device
or appliance appurtenant thereto sold or used or in-
tended for the primary purpose of eliminating, pre-
venting, or reducing air, noise or water poliution, or
for the primary purpose of treating, pretreating. mod-
ifying or disposing of any potential solid, liquid or
gaseous pollutant which, if released without such
treatment, pretreatment, modification or disposal,
might be harmful, detrimental or offensive to the pub-
lic and the public interest.

5.7.1.13.b._"Environmental quality or pro-

tection activity” means the rendering of taxable serv-
ices and the sale of devices (including identifiable
parts of devices), systems or facilities used or intend-
ed for use in the state primarily for the protection of
the public and the public interest through the control,
reduction or elimination of air, water or noise pollu-
sion immediately caused by and directly relating to
the activities of contracting, manufacturing, trans-
poriation, communication, transmission or the pro-
duction of natural resources.

2.7.1.13.c. "Airpollution" meansthe pres-
ence of the outdoor atmosphere of one (1) or more air
contaminants or combinations thereof in such quanti-
ties of such characieristics, location and duration
which are injurious to the public and the public inter-
est, or which unreasonably interfere with the com-
fortable enjoyment of life or property or to the conduct
of business within such areas of the state as shall be
affected thereby.

2.7.1.13.d. "Water pollution" means the
discharge or deposit of sewage, industrial wastes, or
other wastes of such condition, manner or quantity as
may cause ground or surface water to be contaminat-

ed, unclean or impure to such an extent to make said
waters detrimental to the public and the public inter-
est.

9.7.1.13.e. "Noise pollution” means the
intensity, duration and character of sounds which ex-
ceeds standards developed by the state environmental
protection agency.

2.7.1.13.f. The exemption applies to the
gross proceeds from the sales of all devices or facil-
ities (and all identifiable components thereof or mate-
rials for use therein) and the rendering of taxable
services acquired primarily for the control, reduction
or elimination of air, water or noise pollution and the
gross proceeds from the sale of all identifiable compo-
nents of or materials used or intended for use in struc-
tures built primarily for the control, reduction or
elimination of air, water or noise pollution.

2 7.1.14, Personnel, plant, product or com-
munity safety or security activity directly relating to
the activities of transportation, communication,
sransmission, manufacturing production or produe-
tion of natural resources or contracting, or

2 7.1.15. Property or services used as an
integral and essential part of transportation, commu-
nicatien, transmission, manufacturing production or
production of natural resources or contracting activi-

ty.

2.7.2. Uses of property or services which would
not constitute direct use or consumption in the activi-
ties of contracting, manufacturing, transportation,
transmission, eommunication or the production of
ratural resources shall include, but not be limited to:

2.7.2.1. Heating and illumination of office
buildings;

2.7.2.2. Janitorialorgeneral cleaningactivi-
ties;

2.7.2.3. Personal comfort of personnel;

2.7.2.4. Production planning. scheduling of
wark or inventory control;

2.7.2.5, Marketing, general management,
supervision, finance, training, accounting and admin-
istration; or
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9.7.2.8. An activity or function incidentalor
convenient to transportation, communication, trans-
mission, manufacturing production or production of
natural resources or contracting activity, rather than
an integral and essentizal part of such activity,

2.8, "Drugs" includes all sales of drugs and appli-
ances to a purchaser, upon prescription of a physician
or dentist and any other professional person licensed
to prescribe.

2.9, "Gross proceeds” means the amount received
in money, credits, property or other consideration
from sales and services within this state, without de-
duction on acgcount of the cost of property sold,
amounts paid for interest or any other expenses what-
soever. (irpss proceeds shall be reduced by the value
of an item of tangible personal property which is trad-
ed-in for the purpose of reducing the purchase price of
the item purchased or the amount of 2 rebate provided
for the item purchased. Losses shall not be deducted,
but any credit or refund made for goods returned may
be deducted.

9.10. "Isolated transaction meansatransactionor
event, in which tangible personal property is sold,
transferred, offered for sale or delivered by the owner
thereofor by his representative. Inorder to gualify as
an isolated transaction, the seller may not be in the
business of selling the type of tangible personal prop-
erty which is the subject of the transaction. The iso-
lated transaction may be in the form of a single trans-
action, or a series of individual transactions which
would be an event. Anexample ofa single transaction

would the the sale of a boat or an individual's furnish-

ings. An example of a series of transactions compris-
ing an event would be a yard sale. Whether as sepa-
rate transactions or 4s events, or as a combination of
the two, a person may hold no more than four (4) iso-
lated transactions in any twelve (12) month period.
Additionally, an event may not be longer than forty-
eight (48) hours in duration.

92.11. "Lease" includes rental, hire and license.

2.12. "Manufacturing” means a systematic opera-
tion or integrated series of systematic operations en-
gaged in as 2 business or segment of a business which
transformas or converts tangible personal property by
physical, chemical or other means into a different
form, composition or character from that in which it
originally existed.

2.13. "Person” includes the state and its political
subdivisions and any individual, firm, partnership,
joint venture, joint stock company, the United States
and its agencies, public or private corporation, munic-
ipal corporation, cooperative, estate, {rust, business
trust, receiver, executor, administrator, any other
fidueiary, any representative appointed by order of
any court or otherwise acting on behalf of others, or
any other group or combination acting as a unit, and
the plural as well as the singular number.

2 14. "Personal service” includes those services:

2,14.1 Compensated by the payment of wages
in the ordinary course of employment,

9.14.2 Rendered to the person of an individual
without, at the same time, selling tangible personal
property, such as nursing, barbering, shoe shining
while the shoes are being work by the purchaser,
manicuring and similar services.

2.14.3 "Personal services" shall mean and in-
clude, but shall not e limited to, barbering, manicur-
ing, hair setting, washing and dyeing, nursing, mas-
saging, shoe shining while the shoes are being worn
by the purchaser, et cetera, Services to be personal
must be done in person withous the intervention of
another and must be rendered to the person of an indi-
vidual without, at the same time, selling tangible per-
sonal property.

2.15. "Poultry house" means a structure used sole-
Iy for the purpose of sheltering domesticated birds
which are kept for meat or eggs, and it shall not be
used for sheltering any other animals or humans.

2.16. "Purchase"” means any transfer, exchange or
barter, conditional or otherwise, in any manner or by
any means whatsoever, of tangible personal property
or a taxable service, for a consideration. '

2.17. "Purchase price” means the total amount for
which tangible personal property or a taxable service
is sold, valued in money, whether paid in money or
otherwise; Provided, That cash discounts zllowed and
taken on sales shall not be inciuded However, the
purchase price includes the amount of any term dis-
count allowed by the purchaser , such discount being
the reduction in the purchase price if the total amount
of the purchase price is paid within a specified period
of time. The value of business stimulants, gifts or
promotions given to induce consumers to patronize a
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particular establishment are not considered cash dis-
counts.

2.18, "Purchaser” means a person who purchases
tangible personal property or a taxable service sub-
ject to either the sales and service tax or the use tax

2.19. "Production of natural resources” means the
performance, by either the owner of the natural re-
sources or another, of the act or process of exploring,
developing, severing, extracting, reducing to posses-
sion and loading for shipment for sale, profit or com-
mercial use of any natural resource products and any
reclamation, waste disposal or environmental activi-
ties associated therewith.

2.20. "Retailer" means and includes every person
or vendor engaging in the business of selling, leasing
or renting tangible personal property or dispensing
taxable services for use within the meaning of the use
tax statute, regardless of whether the purchaser isa
member of the general public or a person engaged in
business, and every person or vendor engaging in the
business of seiling, at auction, tangible personal prop-
erty owned by the person or others for use in this
state: Provided, That when in the opinion of the Tax
Commissioner it is necessary for the efficient admin-
istration of the use tax to regard any salesmen, repre.
sentatives, truckers, peddlers or canvassers as the
agents of the dealers, distributors, supervisors, em-
plovers or persons under whom they operate or from
whorn they obtain the tangible persgnal property sold
by them, irrespective or whether they are making
szles on their own behalf or on behalf of such dealers,
distributors, supervisors, employers or persons, the
Tax Commissioner may so regard them and may re-
gard the dealers, distributors, supervisors, employ-
ers, or persons as retailers.

2.21, "Retailer engaging in business in this state"
or any like term, unless otherwise limited by federal
statute, means and includes but is not limited to any
retailer having or maintaining, cccupying or using,
within this state, directly or by a subsidiary, an office,
distribution house, sales house, warehouse, or any
other place of business, or any agent (by whatever
name called) operating within this state under the au-
thority of the retailer or its subsidiary, irrespective of
whether such place of business or agent is located
here permanently or temporarily, or whether such re-
tailer or subsidiary is admitted to do business within
this state pursuant to West Virginia Code §31-1-49.

- 2.22, "Sale,” "sales” or "selling" means for pur-
poses of the use tax any transaction resulting in the
purchase of tangible personal property or taxable
services from a retailer or vendor, and for purposes of
the sales and service tax includes any transfer of the
possession of ownership of tangible personal properiy
for a consideration, including a lease or rental, when
the transfer or delivery is made in the ordinary course
of the transferor's business and is made to the trans-
feree or his agent for consumption or use or any other
purpose. This term embraces renting or leasing, con-
ditional sales contracts, leases with options to pur-
chase, and contracts under which possession of prop-
erty is given to the purchaser but title is retained by
the vendor or retailer as security for payment of pur-
chase price. This term does not include an isolated
transaction in which tangible personal property or a
service is seld, transferred, offered for sale, or deliv-
ered by the owner thereof or by his representative for
the owner's account, such sale, iransfer, offer for sale
or delivery not being made in the ordinary course of
the owner's business activities. Repeated sales of
tangible personal property or services, or any combi-
nation thereof will not be deemed to be zn isolated
transaction.

2.23. "Seller" means a retailer and vendor, and
ineludes every persen selling or leasing tangible per-
sonal property and dispensing taxable services in a
transaction which is subject to the use tax.

2.24. "Service" or "selected service" shall include
all nonprofessional activities engaged in for other
persons for 2 consideration, which involve the render-
ing of 2 service as distinguished from the sale of tan-
gible personal property, but shall not include con-
tracting, personal services, the services rendered by
an employee to his employer or any service rendered
for resale.

2.25. "Tangible personal property” means person-
al property which may be seen, weighed, measured,
felt, or touched, or is in any other manner perceptible
to the senses, and includes tangible goods, wares and
merchandise.

2.25.1. "Intangible personal property" means
chattels, real and personal, money, credits, invest-
ments and the evidences thereof (See West Virginia
Code §2-2--10(p) (1973).

2.26. "Tax" includes the consumer sales and serv-.
ice tax imposed by West Virginiz §11-15-1 et seq., the
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use tax imposed by West Virginia Code §11-15A-1 et
seq., and the taxes, interest and penalties imposed by
West Virginia Code $11-10-1 et seq.

2.27, "Tax Commissioner" or "Commissioner”
means the State Tax Commissioner, or his delegate.

2.28. "Taxable services" means services which
would be taxable in all circumstances but for the exis-
tence of an applicable exemption in certain defined
circumstances. As a result, the term does not in¢lude
those services which are subject to the per se exemp-
tions provided in Section 9.2 of these regulations or
electronic data processing service provided for others.
However, all other services are taxable and may be
subject to some other specific exemption.

2.29, "Taxpayer” includes any person who is liable
for the tax imposed by West Virginia Code §11-15-1 et
seq., or who is subject to the tax imposed by West Vir-
ginia Code §11-15A-1 et seq., whether acting for him-
selfor as a fiduciary.

2.30. "Transportation" means the act or process of
conveying, as a commercial enterprise, passengers or

goods from one place or geographical location to an-
other place or geographical location.

2.31. "Trapsmission" means the act or process of
causing lquid, natural gas or electricity to pass or be
conveyed from one place or geographical location to
another place or geographical location through a pipe-
line or other medium for commercial purposes. For
purposes of this definition, the word "medium" refers
to the stationary mode by which liquid, natural gas or
electricity moves fromi one location to another; the
term includes such modes as pipelines and wires, but
it specifically exc¢ludes such modes of transportation
as tanktrucks and barges.

2.32. "Use” means and includes the exercise by
any person of any right or power over tangible person-
al property or taxable services which are incident to
the ownership, possession or enjoyment of such prop-
erty or services, or by any transaction in which pos-
session of or the exercise of any right or power over
tangible personal property or taxable services is ac-
quired for a consideration, including any lease, rental
or conditional sale of tangible personal property. As
used in this definition, "enjoyment” includes a pur-
chaser's right to direct the disposition of the property
or services, whether or not the purchaser has posses-
sion of the property. The term "use" does not include

the keeping, retaining or exercising of the right or
power over tangible personal property for the purpose
of subsequently transporting it outside the state for
use thereafter solely outside this state.

2.33. "Vendor® means any person, whether selling
at retail to the general public or otherwise seliing toa
person engaged in any business, who is engaged in
this state in furnishing or rendering services or mak-
ing sales of tangible personal property, the sale or use
of which is subject to the sales and service tax.

§110-15-3. Amount Of Tax.

3.1. For the privilege of selling tangible personal
property and of dispensing certain selected services
as defined in Section 11-15-2 of these regulations, the
vendor shall collect from the purchaser the tax as pro-
vided under West Virginia Code §11-15-3, and shall .
pay the amount of tax to the Tax Commissioner in ac-
cordance with the provisions of the above referenced
Section 3 and this regulation.

There shall be no tax on sales where the monetary
consideration is five cents {$.05) or less. The amount
of the tax shall be computed as follows:

3.1.1. Oneach sale, where the monetary consid-
eration is from six cents (3.06) to twenty cents ($.20),
both inclusive, one cent (3.01).

3.1.2. Oneachsale, where the monetary consid-
eration is from twenty-one cents ($.21) to forty cents
{$.40), both inclusive, two cents {§.02).

3.1.3. On each sale, where th monetary cansid-
eration is from forty-one cents ($.41) to sixty cents
{3.60), both inclusive, three cents (§.03),

3.1.4. Oneachsale, where the monetary consid-
eration is from sixty-one cents (3.61) to eighty cents
($.80), both inclusive, four cents ($.04).

3.1.5. On each sale, where the monetary consid-
eration is from eighty-one cents ($.81) to cne dollar
($1.00), both inclusive, five cents ($.05),

3.1.6. If the sale price is in excess of one dollar
($1.00, five cents (3.05) on each whole dollar of sale
price, and upen any fractional part of a dollar in ex-
cess of whole dollars, as follows: One cent (3.01) on
the factional part of the dollar if' less than twenty-cne
{$.21); two cents ($.02) on the fractional part of the




110CSR 15

dollar if in excess of twenty cents ($.20) but less than
forty-one cents ($.41); three cents ($.03) on the frac-
tional part of the dollar if in excess of forty cents
($.40) but less than sixty-one cents ($.61); four cenis
($.04) on the fractional part of the dollar if in excess of
sixty cents ($.80) but less than eighty-one cents ($.81);
and five cents ($.05) on the fractional part of the
dollar if in excess of eight cents ($.80). For example,
the tax on sales from one dollar and one cent ($1.01) to
one dollar and twenty cents ($1.20), bothinclusive, six
cents {3.06); on sales from ore dollar and twenty-one
cents ($1.21) to one dollar and forty cents (31.40), both
inclusive, seven cents ($.07); on sales from one dollar
and forty-one cents ($1.41) to one dellar and sixty
cents ($1.60), both inclusive, eight cents; on sales
from one dollar and sixty-one cents (§1.61) to one dol-
lar and eighty cents (§1.80), both inclusive, nine cents
($.09); on sales from one dollar and eight-one cents
($1.81) to two dollars ($2.00), both inclusive, ten cents
(3.10). R

3.2. There also is levied and imposed a use tax
on the use in this State of tangible personzal property
or taxable services as defined in Section 110-15-2 of

these regulations, such tax to be at the rate of five

percent (5%) of the purchase price of such tangible
personal property and taxable services.

3.3. Separate sales, such as daily or weekly
deliveries, shall not be aggregated for the purpose of
computation of the tax even though such sales are ag-
gregated in the billing or payment therefor. Notwith-
standing any other provision, coin-operated amuse-
ment and vending machine salles shall be aggregated
for the purpose of computation of the sales and service
tax.

3.4. The amount of the sale shall be the actual
cost to the purchaser of the item or service purchased
with deduection for the value of any item traded-in or
service provided as part of the consideration paid for
the tangible personal property or service purchased.

§110-15-4. Collection Of Sales And Service Tax
And Use Tax.

4.1, How sales and service tax collected. -- Every
purchaser shall pay to the vendor the amount of sales
and service tax levied which shall be added to and
constitute a part of the sales price, and shall be col-
lectible as such by the vendor who shall account to the
state for all tax paid by the purchaser. The vendor
shall keep the amount of tax paid separate from the

proceeds of sale exclusive of the tax unless authorized
in writing by the Tax Commissioner to keep such
amount of tax in a different manner. Where such au-
thorization is given, the State's claim shall be
enforceable against and shall take precedence over all
other claims against the moneys commingled.

4.2. How use tax collected.

4.2 1. The use tax is imposed upon every person
using tangible personal property or taxable services
within this State. That person's liability is not extin-
guished until such tax has been paid. A receipt with
the tax separately stated thereon issued by a retailer
engaged in business in this state, or by a foreign re-
tailer who is authorized by the Tax Commissioner fo
collect the use tax, relieves the purchaser from fur-
ther liability for the tax to which the receipt refers.

4,22 Purchases of tangible personal property
or taxable services made from the government of the
United States or any of its agencies by ultimate con-
sumers shall be subject to the use tax. Industrial
materials and equipment owned by the federal gov-
ernment within the State of West Virginia of acharac-
ter not ordinarily readily obtainable within the state,
shall not be subject to use tax when sold, if such in-
dustrial materials and equipment would not be sub-
ject to use taxes if such were sold outside of the State
for use in West Virginia.

4.2.3. The use tax shall not apply to purchases
made by counties or municipal corporations.

4.2.4. The use tax shall be collected in the
following manner:

4.2.4.1. The tax upon the use of a1} tangible
personal property and taxable services, which are
sold by a retailer engaging in business in this State,
or by such other retailer as the Tax Commissioner
shall authorize pursuant to West Virginia Code §11-
15A-7,shall be collected by such retailer and remitted
to the Tax Commissioner, pursuant to the provisions

of West Virginia Code $§11-15A-6 through 10 and these

regulations.

4.2.4.2. The tax upon the use of all tangible
personal property and taxable services not paid pur-
suant to the foregoing paragraph 4.2.1 shall be paid to
the Tax Commissioner directly by any person using
such property within this State. The amount of use
tax due and owing shall be paid quarterly, no later
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than fifteen (15) days after the completion of the cal-
endar quarter; following are the due dates for such
quarterly use tax payments: (April 15, July 15, Octo-
ber 15 and January 15, respectively) unless the pur-
chaser has a direct pay permit number and, in that
event, the tax must be remitted monthly, on or before
the fifteenth (15) day of the next succeeding month.

4.3. Collection of use tax by retailer,

4.3.1. Every retailer engaging in business in
this State and making sales of tangible personal prop-
erty or taxahle services for delivery into this State, or
with the knowledge, directly or indirectly, that the
property or services are intended for use in this State,
that so long as such transactions are not exempted
under the provisions of West Virginia Code §11-15A-3,
shall at the time of making such sales, whether with-
in or without the State, collect the use tax from the
purchaser, and give to the purchaser a receipt there-
for with the tax separately stated thereon unless the
purchaser claims the sale is exempt under either Sec-
tions110-15-9.20r 110-15-9.3 of these regulations and
the purchaser gives the vendor a properly executed
exemption certificate or his direct pay permit num-
ber.

4.3.2 Each retailer engaging in business of this
State shall list with the Tax Commissioner the name
and address of all his agents operating in this State,
and the location of any and all distribution or sales
houses, offices or other places of business in this
State,

4 4. PForeign retailers -- The Tax Commissioner
may, in hiz discretion and upon application, autharize
the collection of the use tax by any retailer not engag-
ing in business within this State, who, to the satisfac-
tion of the Tax Commissioner, furnishes adequate se-
curity to insure collection and payment of the tax.
Such retailer may then be issued, without charge, a
permit to collect the tax in the manner prescribed by
the Tax Commissioner, When so authorized, personal
property or taxable service sold to his knowledge for
use within this State, in the same manner and subject
to the same requirements as a retailer engaging in
business within this State. Such authority and per-
mit may be canceled when, at any time, the Tax Com-
missioner considers the security inadequate. or that
such tax can maore effectively be collected from the
person using such property in this State.

4.5. Absorbing tax; criminal penalty. -- [t shall be

unlawful for any vendor or retailer to advertise or
hold out or state to the public or to any purchaser,
consumer or user, directly or indirectly, that the sales
and service tax or the use tax or any part thereof will
be assumed or absorbed by the vendor or retailer or
that it will not be added to the selling price of the
property sold, or if added that it or any part thereof
will be refunded. Any person violating any of the pro-
visions of this section within this State shall be guilty
of a misdemeanor and subject to the penalties provid-
ed in West Virginia Code §11-9-7.

4.6. Failure to collect tax; liability of vendor. - If
any vendor or retailer fails to collect the sales and
service tax or the use tax, he shall be personally liable
for the amount he failed to collect and subject to the
penalties provided in West Virginia Code §11-9-1 et
seq.

4.7. Liability of purchaser for failure to pay the
sales and service tax. -- If any purchaser (a) refuses to
pay to the vendor the sales and service tax, or (b) in
the case of a sale subject to Section 110-15-9.3 of these
regulations, a purchaser refuses to sign and present
to the vendor a proper certificate indicating the sale is
not subject to either the sales and service tax or the
use tax, or (¢) signs or presents to the vendor a false
certificate, or (d) after signing and presenting a prop-
er certificate uses the items purchased in such man-
ner that would cause the sale to be subject to either
tax, or {e) presents a direct pay permit number which
has been cancelled or is otherwise false or uses such
direct pay permit in a manner not authorized by the
Tax Commissioner; he shall be personally liable for
the amount of tax applicable to the transaction or
transactions.

In such cases, the Tax Comimissioner has authori-
ty to make an assessment against such purchaser,
based upon any information within his possession or
that may come into his possession. The assessment
and notice therecf shall be made and given in accord-
ance with West Virginia Code §§11-10-7 and 8.

This Section shall not be construed as relieving
the vendor from liability for the tax; Provided, That
the vendar shall be relieved from liability for the
purchaser's refusal under either (a) or (b) above if he
notifies the Tax Commissioner in writing of such re-
fusal; and he shall be relieved from liability for the
purchaser's activities which fall within category (e},
(d} or (e) above. The information provided to the Tax
Commissioner must include the name and, if known,
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address of the purchaser, the date of the purchase and
a description of the item purchased, the purchase
price of the item, and the amount of tax not collected.

4 8. Liability of user {or payment of the use tax. --
Any person who uses any tangible personal property
or taxable services upon which the use tax has not
been paid either to a retailer or directly to the Tax
Comrmissioner, shall be liable therefor, and shall on
or before the fifteenth (15) day of the month next suc-
ceeding each quarterly period pay the use tax imposed
upon all such property or services used by him during
the preceding quarierly period in such manner and
accompanied by such returas as the Tax Com-
missioner shall prescribe. All of the provisions of
West Virginia Code §11-15A-10 withreference tosuch
returns and payments shall be applicable to the re-
turns and payments herein required: Provided, That
if the purchaser has a direct pay permit number, the
tax must be remitted monthly on or before the fif-
teenth (15) day of the next succeeding month.

4.8.1. Credit for sales tax liability paid to
another state, . :

4,8.1.1. A person is entitled to a credit
against the tax imposed by West Virginia Code §1-
15A- 1 et seq. on the use of a particular item of tangi-
ble personal property or taxable service equal to the
amount, if any, of sales fax lawfully paid to another
state for the acquisition of that property or service,
Provided, That the amount of credit allowed shall not
exceed the amount of use tax imposed on the use of the
property or service in this State.

4.8.1.2. For purposes of this section:

4.8.1.2,2. "Sales tax" includes 2 sales tax
or compensating use tax imposed on the use of tangi-
ble personal property by the state in which the sale
occurred; and

4.8.1.2.b. "State" includes the District of
Columbia but does not include any of the several ter-
ritories organized by Congress.

4,8 1.3. This Sectionshallapoly toclaims for
refund or credit of use tax filed after the thirty-first
day of August, 1936, for taxable purchases made onor
after the first day of July, 1985, that were legally
subject to a sales tax or compensating use tax paid in
ancther state and the use tax in this State.

§110-15-5. Remittance Of Tax.

5.1, Noprofit shall zcerue to any person as a result
ofthe collection of the sales and service tax regardless
of the fact that the total amount of such taxes collect-
ed may be in excess of the amount for which such per-
son would be liable by the application of the levy of
five percent (5%) of the gross proceeds of his sales,
The total of all sales and service taxes collected by
any such person shzll be returned and remitted to the
Tax Commissioner.

5.2, Any person who is required to collect and re-
mit the sales and service tax or the use tax and who
was also required to pay such taxes on purchases of
tangible personal property or services for use or con-
sumption in hisbusiness may utilize one of the follow-
ing procedures when paying the tax collected to the
Tax Commissioner.

- 5.2.1. Such person may separately remit the
amount collected and pay the amount due and owing
on his purchases made using the direct pay permit
procedure,

5.2.2. Such person may credit the amount of tax
paid on his purchases for which an exemption is
claimed against the amount of tax collected and:

5.2.2.1. if the amount collected is greater
than the amount of tax paid on his exempt purchases,
he shall remit the difference to the Tax Com-
missioner; or

5.2.2.2. if the amount of tax paid on his

_exempt purchases is greater than the amount collect-

ed, he may seek a refund or credit for the difference as
provided in Section 110-15-9a of these regulations.

§110-15-6. Taking ezemption certificate.

6.1. Vendor must show sale or service exempt; pre-
sumption. -- In the case of sales subject to Section 110-
15-9.3 of these regulations, the burden of proving that
a sale or service was exempt from the tax shall be up-
on the vendor, unless he in good faith taxes from the
purchaser his direct pay permit number or a properly
completed exemption certificate signed by and bear-
ing the address of the purchaser and setting forth the
reason for the exemption. In order to assure mainte-
rnance of appropriate records, the vendor should take
during his taxable year one (1) completed exemption
certificate from each of his purchasers who are au-
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thorized to issue an exemption certificate for exempt
purchases. The completed exemption certificate may
be used for the exempt purchases by the respective
purchaser. The exemption certificate shall be sub-
stantially in the form prescribed by the Tax Com-
missioner. To prevent evasion of the sales and serv-
ice tax, it shall be presumed that all sales and servic-
es are subject to tax until the contrary is clearly
established.

8.1.1. Because of the nature of the transactions,
purchasers of tangible personal property or taxable
services which are specified in Section 110-15-9.2 of
these regulations are not required to complete an ex-
emption certificate in order to qualify for the exemp-
tion. However, any exemption certificate or a direct
pay permit number is required for an exempiion
claimed under Section 110-15-9.3 of these regulations.

6.2. Retailer musi show sale subject to use tax not
at retail; presumption. -- The burden of proving that a
sale otherwise subject to the use tax was not taxable
shall be upon the seller, unless, he, in good faith and
under the authority provided in West Virginia Code
§11-15A-3¢, takes from the purchaser his direct pay
permit number or a properly completed exempiion
certification signed by and bearing the address of the
purchaser setting forth the reason for exemption of
the sale from imposition of the tax. This certificate
shall be substantially in the form prescribed by the
Tax Commissioner. Such retailer may take from the
purchaser the purchaser's direct pay permit number,
noting same on the invoice, sales slip or other record
of the sale. To prevent evasion, it shall be presumed
that all proceeds are subject to the tax until the con-
trary is clearly established. -

6.3. Accepsance of exemption certificate. -- The
acceptance of a properly executed exemption certifi-
cate relieves the vendor and the retailer from the bur-
den of proof only if accepted in good faith from a per-
son engaged in an activity which is specifically ex-
empt from the sales and service tax and use tax so
long as the transaction is one for which an exemption
certificate may be issued. Any person who gives an
exemption certificate to a vendor or retailer and
knows, at the time of purchase, that the article will be
used in a manner other than expressed in the exemp-
tion certificate, is guilty of 2 misdemeanor.

6.3.1. A vendorwho makessalestonon-resident
purchaser may accept the exemption certificate utii-
ized in the state in which the non-resident is located.
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In order for such an exemption certificate to be ac-
ceptable, it must provide the same information as
that required on the exemption certificate used in this
State: name and address of the purchaser; basis for
the claim of exemption; and, the signature of the per-
son authorized to sign such an exemption certificate
for the purchaser.

6.4. Retention of exemption certificate. -- In order
that the Tax Department may verify a vendor's or a
retailer's taxable and nontaxable sales upon audit, it
isnecessary that such persons retain executed exemp-
tion certificates and other appropriate books and re-
cords for at least three (3) years or so long as the
taxable period remains open for assessment or refund.
An exemption certificate, to be valid, must be given
by the vendee and accepted by the vendor at the time
ofthesale and not thereafter. If a vendor lists nontax-
able sales or services for which he has no exemption
certificates, the Tax Department will presume such
sales were taxable and make an assessment of tax
against the vendor. Of course, the preceding sentence
is not applicable to sales of articles and types of
services enumerated in paragraph 6.1.1 of this sec-
tion. A sample exemption certificate will be furnished
by the Tax Department to any vendor, retailer or or-
ganization upon request, in order that the certificate
may be reproduced for the convenience of its custom-
ers. Additionally, a vendor or retailer may take the
purchaser's direct pay permit number and, provided
that proper records are maintained, the vendor or re-
tailer shall not be liable for the tax not collected.

§110-15-7. Tax On Gross Proceeds Of Sales Of
Manufactured, Ete., Products.

A person exercising the privilege of producing for
sale, profit or commercial use, any natural resources,
product or manufactured product, and engaged in the
business of selling such product not otherwise ex-
empted under West Virginia Code §11-15-1 et seq.
shall make returns of the gross proceeds from such
sales.

§110-15-8. Furnishing Of Services Included; Ex-
~ ceptions.

The sales and service tax and the use tax shall ap-
ply not only to selling tangible personal property, but
also to the furnishing of all services, except profes-
sional services, personal services and those services
furnished by corporations subject to the control of the
Public Service Commission,
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8.1. Sales of the following services are excepted
from the imposition of sales and service tax and the
use tax,

8.1.1. Professional services.

8.1.1.1. "Professional services" shall mean
and include those activities which were recognized as
professional under common law, their natural and
logical derivatives and any expansion of the term
made by the West Virginia Legislature. Professional
services are rendered by physicizns, dentists, law-
vers, certified public accountants, public accountants,
optometrists, architects, engineers, registered profes-
sional nurses, veterinarians and licensed real estate
brokers. The determination as to whether other ac-
tivitesare "professional” in nature will be determined
on a case-by-case basis through a Technical Assis-
tance Advisory.

8.1.1.2. Services for which a professional
license is required and which are provided by corpora-
tions, regardless of whether such corporations are
professional or business, are not subject to the sales
and service tax. Likewise, non-professional services
provided by a professional corporation are subject {o
the tax.

8.1.1.3 Professionalpersonswhomakesales
of tangible personal property or who engage in activi-
ties which are not professional services shall collect
sales and service tax on such sales and services. For
example, kennel services provided by a veterinarian
are subject to tax.

8.1.1.4. Professional services shall not be
related to the quality of performance or expertise of
the person performing the service. Professional,
when used in these regulations, is not synonymous
with excellence. It is the type of service which must
be professional, not the quality or manner in which
the service is performed. To illustrate: A doctor's
services to his patients are professional services
whether or not his patients are satisfled with his per-
formance; or, an individual may excel at repairing
television sets, but his type of service (repair of
television sets) is not considered professional under
these regulations even though the manner in which
he performs is considered "professional” by his cus-
tomers or by other television repairmen.

8.1.2. Personal services.

8.1.2.1. Personalservicesshall include those
services done to or performed on the person of an indi-

~vidual, and such services must be directly from one
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person to another. Personal services include barber-
ing, massaging, nursing, manicuring, hair setting,
hair washing and dyeing, services of dental hygien-
ists and similar services.

8.1.2.2. As provided in Section 110-15-2 of
these regulations, personal services are services ren-
dered to the person of an individual without, at the
same time, selling tangible personal property. Inor-
der for the service to be personal in nature, it is
necessary for there to be physical contact ef 2 continu-
ing nature by the provider of the service to the recipi-
ent of such service, Additionally, it is necessary for
such contact to directly affect the person or the cloth-
ing worn by such person.

8.1.2.3. Not all personal fitness programs
qualify as personal services. The issue as to whether
a program qualifies as a personal service will be
determined by the nature of physical contact, the de-
gree and level of individual supervision, and the de-
gree to which the program is tailored to the require-
ments of the individual participant. Mere monitor-
ing, even if by computer, of performance is insuffi-
cient to qualify; however, individual instruction and
performance monitering in conjunction with a pro-
gram specifically designed to meet the needs of the
individual would fall within the categery of activity
which would be considered as personal service. This
activity should not be confused with courses of in-
struction in the martial arts, boxing, aerchic dancing,
etc., which, while being physical in nature, are not
service oriented.

8.1.2.4. Those services performed by a pro-
fessional which are not personal services or not pro-
fessional services are subject to the sales and service
tax.

8.1.3. Servicesrendered by corporations subject
to Publie Service Commission Control.

8.1.3.1. Regulated services rendered by cor-
porations which are subject to the control of the West
Virginia Public Service Commission are not subject
to the sales and service tax.

8.1.3.2. To illustrate: Services rendered by
taxi companies and bus companies (carrying of pas-
sengers) holding a certificate of convenience and ne-
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cessity are not subject to consumners tax.

8.1.3.3. Any person who performs services
which are subject to the control of the West Virginia
Public Service Commission may perform such regu-
iated services without charging and collecting con-
sumers tax.

8.2. Onthose services which are excepted from the
imposition of the sales and services tax, enumerated
8.1.1 through 8.1.3 above, the Tax Department does
not deem it necessary for the vendor torequire anex-
emption certificate from the purchaser of such serviec-
es. However, the burden of proving that a service is
exempt rests upon the vendor. See Section 110-15-9.2
of these regulations.

8.3, The purveyors of these services which are ex-
cepted from the imposition of the sales and service
tax, enumerated 8.1.1 through 8.1.3 above, are not re-

quired to collect the sales and service tax on the sale

of services to consumers. Asaresult, the purveyorsof
such services are required to pay the sales and service
tax on all purchases of tangible personal property and
services which are used or consumed in the business;

Provided, That purchases which qualify under Sez-

tion 9.4.3 of these regulations shall be exempt.
$110-15-9. Exemptions.

9.1. General. -- Certain types of transactions are
exempt from the sales and service tax and the use tax.
The question of whether an exemption is applicable is
determined by the nature of the tangible personal
property or service being sold, purchased or used; how
the property or service is being used; or the status of
the vendor, purchaser or user. The exemptions allow-
ed by law are classified in Subsections 9.2, 9.3,9.4and
9.5 of these regulations; and the words "gasoline and
special fuel” are defined in Section 110-15-11 of these
regulations.

9.9. Per se exemptions. -- The following sales and
purchases of tangible personal property or services
are exemnpt per se from the sales and service tax and
the use tax, meaning that no exemption certificate is
required to claim any of the following exemptions:

9.2.1. Salesof gas, steam and water when deliv-
ered to consurmers through mains or pipes. There-
fore, sales of bottled gas, bottled water, ete,, do not
qualify for this exemption.
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9.2.2. Sales of electricity.

9.2.3. Sales of other public services which are
subject to regulation by the West Virginia Public
Service Commission.

_ 9.2.4. Sales of textbooks required to be used in
any of the schools of the State, regardless of whether
such textbooks are sold directly to such schoolsorto a
student enrolled in such schaools: Provided, That the
vendor must retain proof that the book is a required
textbook and that the purchaser is currently enrolled
as a student at school where the textbook is required.

9.2.4.1. Thisexemption applies to the sale of
any textbook which is required to be used in any
school, public or private, within West Virginia.

9.2.4.2. A textbook is a book or manual of
instructioncontaining a presentationofthe principles
of a subject and which is used as a basis ef instruction.

9.2.4.3. This exemption does not include or
extend to pens, paper, suppiies, outlines, ete.; nor
shall this exemption apply to books which are not
textboolks or to texthooks which are not required to be
used by the school in which the purchaser is enrolled.

9.2.5. An isolated transaction (as defined in
Section 110-15-2) in which any tangible personal
property or taxable service is sold, transferred, of-
fered for sale or delivered by the owner thereof or by
his representative for the gwner's account, such sale,
transfer, offer for sale or delivery not being made in
the ordinary course of repeated and successive trans-
actions of like character by such owner or on his ac-
count by such representative. To illustrate: A persen
whois not engaged in the business of selling furniture
sells his used household furniture. Since such person
is not regularly engaged in selling to the public, his
sale of used furniture is an isolated transaction upon
which no sales and service tax or use tax is imposed.

9.2.6. Sales of newspapers when delivered to
consumers by route carriers. All other sales of news-
papers are taxable, unless the transaction is exempt
under some other provision of this Section.

9.2.7. Sales of drugs dispensed upon prescrip-
tion and sales of insulin to consumers for medical pur-

poses.

9.2 8, Sales and services performed by licensed
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day care centers. This exemption does not include
sales of tangible personal property and services to 2
day care center; such sales are taxable unless exempt
under some other provision of this Section.

9.2.9. Sales of West Virginia lottery tickets and
materials by licensed lottery sales agents and lottery
retailers authorized by the West Virginia Lotter Com-
mission, under the provisions of West Virginia Code
§29-22-1 et seq., provided the materials sold relate
directly to the lottery. Tangible personal property
and services sold by licensed lottery sales agentor a
iottery retailer which are not directly related to the
operation of the lottery are taxable unless exempt
from tax under some other provision of this Section.

9.2.10. Leases of motor vehicles title pursuant
to the provisions of West Virginia Code §17A-3-1 et
seq. to lessees for a period of thirty {30) or more
consecutive days. This exemption shall apply to
leases executed on or after July 1, 1987, and to pay-
ments under lang-term leases executed before July 1,
1987, for months thereof beginning on or after such
date. S

9.2.11. Sales of food intended for human con-
sumption which are exempt under West Virginia Code
§11-15-11 and §11-15A-3 when sold by grocery-type
stores. '

§.2.12. Sales of tangible personal property or
services purchased after September 30, 1987, and
lawfully paid for with food stamps pursuant to the
Federal Food Stamp Program codified in 7 U.S.C.
§2011, et seq., as amended. Such tangible personal
property or services include, but are not necessarily
limnited to the following.

9.2.12.1. "Food" asdefinedin Section 110-15-
10 of these regulations.

9.2,12.2, Seeds and plants for growing in
gardens to produce food for personal consumption by
eligible househelds,

9.2.12.3. Deposits on returnable bottles or
other returnable containers which are part of the cost
of the food contained therein.

9.2.13.4. Distilled water and ice unless spe-
cifically labeled for nonfood use.

9.2.13. Sales of tickets for activities sponsorad
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by elementary and secondary schaols located within
this State. This exemption does not include activities
sponsored by other organizations, which merely occur
on school property and are not sponsored directly by
such school.

9.2.14 Sales of radio and television broadcast-
ing time, preprinted advertising circulars, and news-
paper and outdoor advertising space for the advertise-
ment of goods or services.

9.2.15. Personal services, as defined in Section
110-15-2.

9.2.16, Professional services, as defined in
Section 110-13-2.

9.2.17. Contracting, as defined in Section 110-
15-2,

9.2.18, Services rendered by an employee to his
or her employer. See Section 110-15-60, Employeeor
Independent Contractor,

9.2.19. Sales of tangible personal property and
services to any person which iz exempt from the sales
and service tax and use tax by virtue of any other
chapter of the West Virginia Code or any applicable
federal statute, rule or regulation.

9.3. Exemptions for which exemption certificate
required. -- The following sales of tangible personal
property and taxable services shall be exempt from
tax but only if the purchaser presents to and the ven-
dor thereof aceepts, in good faith, a properly executed
exemption certificate, or the purchaser presents his
direct pay permit number issued by the Tax Com-
missioner under West Virginia Code $311-15-9d and
11- 15A-3a:

9.3.1. Salesoftangible personal property to this
State, its institutions or subdivisions, and to the
TUnited States, including agencies of federal, state or
local governments for distribution in public welfare
or relief work.

9.3.1.1. If is necessary that the vendor ac-
quire properly executed exemption certificates from
all purchasers claiming exemption from tax under
this provision. Frequently governmental entities fail
to present such a certificate, In such event, the books
and records of the vendor must show that the pur-
chase was billed to and paid by the government agen-
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cy.

9.3.1.2. Salesioindividuals who are employ-
ees of this State, its institutions and subdivisiens, or
of the United States government, are not exempt from
tax unless the sale is billed directly to the appropriate
government agency or the purchase is by means ofa
properly completed government purchase order.

9.3.2. Sales of vehicles which are titled by the
purchaser with the West Virginia Department of Mo-
tor Vehicles and which are subject to the tax imposed
by West Virginia Code $17A-3-4. All sales of vehicles
are subject to the sales and service tax and the use tax
unless two (2) conditions are met: (1) itis titled by the
West Virginia Department of Motor Vehiclesand (2) it
is subject to the vehicle title privilege fax or unless
the transaction is exempt under some other provision
of this section.

9.3.2.1. The term "vehicle” means avery de-
vice in, upon or by which any person or property isor
may be transported or drawn upon a highway, except-
ing devices moved by human power or used exclusive-
ly upon stationary rails or tracks. West Virginia Code
§17A-1-1(a). '

9.3.2.2. . Any vehicle which is licensed or
titled by the West Virginia Department of Motor Vehi-
cles but which is not subject to the West Virginia vehi-
cle title privilege tax, iz subject to the sales and
service tax of the use fax.

9.3.2.3. Any vehicle which is licensed or
titled by the West Virginia Department of Motor Vehi-
cles, such as a travel trailer or a camping trailer,
which is purchased from a person who is net engaged
in the business of selling such vehicles or related
praperty is considered to have been the subject of an
isolated sale and is exempt from sales and service tax
and the use tax.

9.3.2.4. Inordertoestablish the applicability
of the sales and service tax or use tax, the Tax
Commissioner may require proof that the motor vehi-
cle privilege tax has been paid.

9.3.3. Sales of property or services to churches
which make no charge whatsoever for the services
they render: Provided, That this exemption shall ap-
ply only to services, equipment, supplies and materi-
als directly used or consumed by these organizations,
and shall not apply to purchases of gasoline or special
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fuel. For example, the purchase of pamphletsrelating
to drug abuse are not subject to tax if the church
makes no charge in rendering services to persons
withdrugproblems. For those purchases which quali-
fy for exemption, the church may issue to the vendor a
properly completed exemption certificate.

9.3.4. Sales of tangible personal property for
the purpose of resale in the form of tangible personal
property: Provided, That sales of gasoline and spe-
cial fuel by distributors and imparters shall be taxa-
ble except when the sale is to arnother distributor for
resale.

9.3.4.1. Tangible personal property pur-
chased for resale is taxable when it is withdrawn from
inventory for use or consumption by the purchaser
unless that consumption or use is exempt under some
other provision of this Section.

9.3.4.2. Example.-- A whalesale office supply
company may purchase office supplies from the man-
ufacturer without paying the sales and service tax or
the use tax on such purchases. The wholesaler then
resells such supplies to a vendor who purchases them
for sale to consumers. That vender may also pur-
chase supplies from the wholesaler without imposi-
tion of the tay, inasmuch as he purchased them for the
purpose of resale. When this vendor withdraws office
supplies from his inventory held for resale, whether
for use or consumption in his office supply business or
for his personal use or consumption, he becomes lia-
ble for payment of use tax.

9.3.4.3. The exemption allowed by this Sub-
section permits vendors of tangible personal property,
whether they be whalesalers, distributors, jobbers,
retailers or others to purchase tangible personal prop-
erty for the purpose of resale in the form of tangible
personal property without paying the sales and serv-
ice tax or the use tax. However, when such vendors
purchase tangible personal property or services for
use or consumption in their business of selling tangi-
ble personal property, they must pay the sales and
service tax or the use tax on such purchases. There-
fore, purchases of janitorial services, equipment re-
pairs, adding machines, etc., are taxable. In other
wards, vendors of tangible personal property are ex-
empt from tax only on purchases of tangible personal
property which is purchased for the purpose of resale
in the form of tangible personal property, unless the
purchaseis exempt under some other provision of this
Section,
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9.3.5. Taxable services purchasedfor resale. To
illustrate, a customer takes his car to a service sta-
tion for state inspection. It is discovered that the
brakes must be relined. To do the job properly, the
brake drums need to be ground. The service station,
not having the proper equipment, takes the drums to
another vendor who does the grinding. Thatis a serv-
ice purchased for resale for which an exemption cer-
tificate may be issued under this subsection.

9.3.8. Sales of properiy or services fo a school
which has approval from the West Virginia Board of
Regents to award degrees, which has its principal
campus in this state, and which is exempt from feder-
al and state income taxes under Section 501(c)(3) of
the Internal Revenue Code of 1986, as amended: Pro-
vided, That sales of gasoline and special fuel shall be
taxable. _

9.3.7. Sales of mobile homes that will be util-
ized by the purchasers as their principal year-round
residence and dwelling: Provided, That these mobile
homes shall be subject to the sales and service tax and
the use tax at the three percent (3%) rate.

9.3.7.1. The sale of a mobile, modular, or
manufactured home that will be utilized by the pur-
chasers as their principal year round residence are
subject to the sales and service tax and use tax at the
rate of three percent (3%), if no activities except those
considered to be "incidental to the sale” are perform-
ed as part of the transaction.

9.3.7.2. The sale of mobile, modular or man-
ufactured homes that will not be utilized by the pur-

chasers as their principal year round residence are .

subject to the sales and service tax and use tax at the
rate of five percent (5%), if no activities except those
considered to be "incidental to the sale" are perform-

ed as part of the transaction.

9.3.7.3. The sale of mobile, modular or man-
ufactured homes where the dealer engages in activi-
ties beyond those considered to be "incidental to the
sale” of the home is a contracting activity and the
transaction is not subject to sales tax or use tax.

9.3.7.4. Activities considered to "be inciden-
tal to the sale” include mere delivery of the home to
the site. Not included as "incidental to the sale” but
considered to be contracting activities are activities
such as hooking-up utility lines to the home, the
blocking-up of the home, the underskirting of the

home, attaching of the home to the foundation, the
finishing of interior trim, or the joining of modules
together, by the dealer or his subcontractor.

9.3.7.5. Dealerdeliversthe home and merely
places the home on a foundation already constructed
by the customer. The dealer or his subcontractor does
not block-up the home, hook-up utility lines to the
home, underskirt the home, finish interior trim or
join modules together. The activities engaged in by
the dealer are considered to be “incidental to the
sale.” Sales tax or use tax must be collected or an
exemption certificate must be obtained from the cus-
tomer in this situation. If the home is to be used as a
principal residence of the customer, the applicable
sales tax rate is three percent (3%). Otherwise, the
applicable sales tax rate is five percent (5%).

9.3.7.6. Dealer delivers and places the home
on a foundation already construcied by the customer.
In addition, the dealer or his subcontractor hooks up
the utility lines to the home or underskirts the home
or finishes interior trim, or blocks up the home or
joins modules together. The activities engaged in by
the dealer are considered to be contracting activities.
Sales tax or use tax is not imposed on this type of
transaction and need not be collected.

9.3.7.7. Dealer delivers the home and places
it on a foundation constructed by the dealer or at his
direction through a subcontractor. The activities en-
gaged in by the dealer are considered to be contract-
ing activities. Sales tax is not imposed on this type of
transaction and need not be coliected.

9.3.7.8. Dealer or his subcontractor delivers
a home in two (2) or more sections and connects the
sections together after placing the sections on a foun-
dation constructed by the customer, the dealer or a
subcontractor. The activities engaged in by the deal-
er are considered to be contracting activities. Sales
tax or use tax is not imposed on this type of transac-
tion and need not be collected.

9.3.8. Sales of propane to consumers for poultry
house heating purposes, Any person selling to such
consurner who paid the consumers sales tax on special
fuel in his price, shall not pass it on o the consumer,
but may make application and receive refund of such
tax from the Tax Commissioner, notwithstanding
any provision of WV Code §11-15-1 et seq, to the con-
trary.
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9.3.8.1. A seller who paid the szles and serv-
ice tax or the use tax when purchasing the propane for
resale is not authorized to pass such tax on to the
consumer who purchases such propane for the sole
purpose of heating a poultry house. In that instance,
it is necessary for the seller to reduce the sales price
of the propane sold for the exempt purpose by the
amount of the sales or use tax on special fuel included
in the consideration he paid for that quantity of pro-
pane and claim a refund of such tax from the Tax
Commissioner.

9.3.9. Sales of tangible personal property or
taxable services purchased for use ar consumption in
connection with the business of selling a taxable serv-
ice or the commercial production of an agricultural
product: Provided, That sales of tangible personal
property and services to be used or consumed in the
construction of or permanent improvement to real
property and sales of gasoline and special fuel shall
not be exempt.

9.3.9.1. Effective July 1, 1987, and except as
otherwise provided in these regulations, sales of tan-
gible personal property and taxable services pur-
chased for use or consumpiion in connection with the
business of selling tangible personal property are no
longer exempt from the sales and service tax and the
use tax.

9.3.9.2. Sales of tangible personal property
and taxable services purchased for use or consump-
tion in connection with the conducs of the business of
dispensing a service subject to the sales and service
tax and use tax are exempt from such taxes: Provided,
That sales of tangible personal property and taxable
services to be used or consumed in the construction of
or permanent improvement to real property and sales
of gasoline and special fuel shall not be exempt.

9.3.9.2.a. For example, persons who re-
pair appliances, clean carpets, repair automobiles,
etc. may purchase tangible personal property and tax-
able services for use in such business activities and
claim exemption from the imposition of the sales and
service tax and use tax with respect to such purchas-
es. To illusirate: A company which cleans carpets
may purchase shampoo, soap, vacuum cleaners, pens
and paper and repairs to its vehicles may claim ex-
emption from tax for such purchases.

9.3.9.2.5. Tobeexemptfrom the salesand
service tax and the use tax under this Subsection, the
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purchaser must be in the business of dispensing taxa-
ble services, the purchase must be of tangible person-
al property or taxable services, and the purchase
must be used or consumaed in the purchaser's business
of selling taxable services to consumers services. In
order to qualify for this exemption, all elements listed
in the preceding sentence must be present.

9.3.9.2.c. Persons who dispense services
not subject to the sales and service tax and the use tax
are not eligible for this exemption. To illustrate:
Doctors do not charge or collect the sales and service
tax on professional services to patients. Therefore,
any tangible personal property (such as bandages,
disinfectants, drugs, pens, typewriters, stethoscopes,
etc.) purchased by a doctor is subject to the sales and
service tax, and any services {(janitorial services,
typewriter repair, etc.) purchased by a doctor are also
subject to that tax.

8.3.9.2.d. Also, persons in the business of
renting or leasing real estate to others do not gqualify
for the exemption contained in this subsection. These
persons do not dispense services subject to the sales
and service tax and use taxes. Therefore, lessors who
purchase items to improve realty or for use in busi-
ness must pay the sales and service tax thereon.

9,3.9.3. Sales of tangible personal property
and services rendered for use or consumption in
connection with the commercial production of an
agricultural product are exempt: Provided, That
salesoftangible personal property and taxable servic-
es to be used or consumed in the construction of or
permanent improvement to real property and sales of
gasoline and special fuel shall not be exempt.

9.3.9.3.a. This exemption applies to pur-
chases for use in the commercial production of agri-
cultural products as a business and not to purchases
for use or consumption for any other purpose. There-
fore, a person in the business of farming may pur-
chase feed, seed, fertilizer, repairs to & tractor, efc.,
without payment of the sales and service tax.

9.3.9.3.b. Sales of tangible personal prop-
erty or services to a farmer to be used or consumed in
the construction or improvement of real property are
not exempt from the sales and service tax and the use
tax. For example, sales to farmers of bullding materi-
als to construct barns, sheds or fences are taxable.

9.3.10. Sales of tangible personal property in
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this State, or the use in this State of tangible personal
property or services, which this State is prohibited
from taxing under its sales and service tax and use
tax laws by the United States Constitution, contrel-
ling federal law, the Constitution of this State or
some controlling provision of West Virginia law not
found in the sales and service tax and use tax laws,

9.4. Refundable exemptions. -- The vendor liable
for collection of the sales and service tax or use tax
shall collect such taxes when making the following
sales of tangible personal property or taxable services
(unless the purchaser presents his direct pay permit
number issued by the Tax Commissioner under West,
VirginiaCode §§11-15-9dand 11-15A-3d and provided
that the sales are not exempt under paragraph 9.3.9.b
of these regulations); and such taxes, after payment,
shall, upon proper application therefor, be refunded
or credited to the purchaser as provided in West Vir-
ginia Code §§11-15-9b and 11-15A-3b:

9.4.1. Sales of property or services to bona fide
charitable organizations which make no charge what-
soever for the services they render: Provided, That
this exemption shall apply only to services, equip-
ment, supplies and materials directly used or con-
sumed by these organizations, and shall not apply to
purchases of gasoline or special fuel.

9.4.1.1. For purposes of this regulation, 2
bera fide charitable organization is an organization
which qualifies or is qualified under Section 501(c)(3)
of the Internal Revenue Code of 19886, as amended.

9.4.2. Sales of property or services to corpora-
tions or organizations which qualify or are qualified
under Section 501(c){3) or (4) of the Internal Revenue
Code of 1986, as amended, who make casual and occa-
sional sales (as defined in Section 110-15-2) not con-
ducted in a repeated manneror in the ordinary course
of repetitive and successive transactions of like char-
acter: Provided, That the exemption herein granted
shall apply only to services, equipment, supplies and
materials directly used or consumed in the activities
for which such organizations qualify astax exempt or-
ganizations under the Internal Revenue Code by
these organizations and shall not apply to purchases
of gasoline or special fuel.

9.4.3. Sales of property or services to persons
engaged in this state in the business of contracting,
manufacturing, transportation, transmission, com-
munication or in the production of natural resources
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(as such terms are defined in Section 110-15-2): Pro-
vided, That on and after July 1, 1987, the exemption
provided in this Subsection shall only apply to servie-
es, machinery, suppiies and materialsdirectly usedor
consumed in the activities of contracting, manufac-
turing, transportation, transmission, communication
or the production of natural resources in the business
or organizations named above and shall not apply to
purchases of gasoline or special fuel.

9.4.3.1. For example:

9.4.3.1.2. Sales of janitorial services and
supplies to a person who manufactures chemicals are
not exempt but the sale of raw materials utilized ina
chemical manufacturing process would be exempt.

9.4.3.1.b. Sales of telephone poles and
wires to a telephone or telegraph company are exempt
but the sale of janitorial services and supplies to such
a company are not exempt.

9.4.3.1.¢c. Salesoftools toa contractor are
exempt if the tools are purchased for use solely in the
contracting business; but there is no exemption if the
tools are purchased for personal use. Additionally, a
person who owns a contracting business cannot pur-
chase tools for another or for personal use at home
without payment of consumers sales and use taxes.

9.4.3.1.d. Charges for the transportation
of a product between different locations of the same
manufacturer where subsequent steps in the manu-
facturing process occur are exempt.

9.4.3.1.e. Sales to contract miners to be
directly used in the extraction of natural resources
would be exempt while those purchases are not direct-
ly used in that activity would be taxable. However, if
a contract miner is subject to the Severance Tax, all
purchases whether directly or not directly used in the
extraction process are exempt. See Section 8.4.7 for
additional information.

9.4.3.2. The sale, to be exempt, must be of
tangible personal property or taxable services direct-
ly used or consumed (as defined in Section 110-15-2)
in the business activity of contracting, manufactur-
ing, transportation, transmission, communication or
in the production of natural resources.

9.4.3.3. Personsengaged in this State in the
business of contracting, manufacturing. transporta-
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tion, transmission, communication or in the produc-
tion of natural resources may purchase tangible per-
sonal property and services to be used or consumed in
the construction of or permanent improvement to that
real property in which or where the exempt activity
actually occurs. All other persons, including (but not
limited to) speculative builders or persons construc-
tion for resale, must pay the sales and service tax or
use tax on purchases of tangible personal property
and services to be used or consumed in the construc-
tion of or permanent improvement of real estate.

9.4.3.3.a. Abuilder whoconstructsahome
for another must pay sales and service tax or use tax
on all building materials and other tangible personal
property and taxable services he purchases for use or
consumption inbuilding the home. Because the build-
er is engaged in the business of contracting, he may
apply to the Tax Commissioner for a refund or credit
for the tax paid on purchases directly used or con-
sumed in building the home. (This example assumes
the builder does not have a direct pay permit number.
If he has a direct pay permit number and makes all
purchases using that number then, when the builder
files his direet pay return, he will remit tax on all
purchases not directly used or consumed in building
the home.)

9.4.3.3.b. For example, a contractor who
builds a home for resale must pay the tax on all pur-
chasesoftangible personal property and taxable serv-
ices for use or consumption in constructing the home.
See also Section 110-15-55. ' o

9.4.3.3.c. Any person who construets his
own home or an addition thereto must pay the sales
and service tax or the use tax on all purchases of tan-
gible personal property or taxable services to be used
or consumed in building his home or any addition
thereto.

9.4.4. Sales of tangible personal property or
services to nationally chartered fraternal or social
organizations when such property or services are pur-
chased for the sole purpose of free distribution in
public welfare or relief work: Provided, That sales of
gasoline and special fuel shall be taxable. This ex-
emption is applicable to only those purchases of prop-
erty or services which will be distributed free in pub-
lic welfare or relief work, All other purchases wiil be
subject to the sales and service tax or the use fax
unless such purchases are exempt under some other
provision of this Section.
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9.4.5. Sales and services, fire fighting or station
house equipment, including construction and automeo-
tive, made to any volunteer {ire department, organ-
ized and incorporated under the laws of the State of
West Virginia: Provided, That sales of gasoline and
special fuel shall be taxable.

9.4.6. Casual and occasional sales (as definedin
Section 110-15-2) of property or services not conduet-
ed in a repeated manner or ir the ordinary course of
repetitive and successive transactions of like charac-
ter by corporations or arganizations which qualify or
are qualifed under Section 501(c)(3} or (4) of the Inter-
nal Revenue Code of 1988, as amended,

9.4.7. Sales of property and services to persons
subject to the business and occupation tax; the sever-
ance tax or the telecommunications tax after June 30,
1987: Provided, That this exemption shall apply only
to tangible personal property or services directly or
not directly used or consumed in business the gross
receipts from which are subject to one of the above-
referenced taxes and shzll not apply to purchases of
gasoline or special fuel.

9.4.7.1. For purposes of this exemption, the
tangible personal property or services "not directly
used or consumed" in the business upon which the tax
on gross receipts is imposed shall be the uses of prop-
erty or services stated in paragraph 2.7.2 of these
regulations,

9.4.7.2. It sheuld be noted that some entities
may be engaged in many businesses, some of which
are subject to the tax on gross receipts znd some of
which are not subject to the tax on gross receipts. Both
those purchases directly or not directly used or con-
sumed in businesses upon which the tax on gross re-
ceipts is imposed may qualify for this exemption. Pur-
chases for the other businesses would be subject to
this tax unless they qualified for another exemption.
If 2 purchaser will use the purchase in more than one
(1) business, the purchaser must comply with Section
110-15-9d of these regulations.

9.4.7.3. Example. -- The mining of limestone
is subject to the tax on the gross receipts received
from such business. However, if that same entity also
processes the limestone, the processing business
would be classified as manufacturing. Those pur-
chases for any use in the mining business would fall
within this exemption. However, only those purchas-
es directly used or consumed in the manufacturing
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business would be exempt.

9.4 8. Salesof electronicdata processing service-
es and related software: Provided, That for the pur-
poses of this subsection, "electric data processing
services"” means (1) the processing of another's data,
including all processes incident to processing of data
such as keypunching, keystroke verification, rear-
ranging or sorting of previously documented data for
the purpose of data entry or automatic processing,
and changing the medium on which data is sorted,
whether these processes are done by the same person
or several persons; and {2) providing access to com-
puter equipment for the purpose of processing data or
examining or acquiring data stored in or accessible to
such computer equipment. So long as the electronic
data processing service is performed for another per-
son who is in no manyer a part of the entity perform-
ing the service, and provided that the charge is actu-
ally and only for the sale of electronic data processing
services and does not include any charges for other
activities, the exemption will apply.

9.4.8.1. This exemption does not apply to the
sale of computer hardware or software, whether of
canned or custom designed, if such software is not to
be used for the processing of another's data. Inother
words, the purchase of software for a person's own
computer is not exempt unless that person is in the
business of processing data for others and the soft-
ware is to be utilized for that purpose.

9.5, Specific use tax exemptions. -- The use in this
state of the following tangible personal property and
taxable services is specifically exempted from the use
tax: )

9.5.1. All articles of tangible personal property
brought into the State of West Virginia by a nonresi-
dent individual thereof for his or her use or enijoyment
while temporarily within this State or while passing
through this State, except gasoline and special fuel:
Provided, That fuel contained in the supply tank of a
motor vehicle that is not a motor carrier shall not be
taxable. Inother words, vacationers, visitors or other
nonresident individuals may bring tangible personal
property into this State for their own use without im-
position of use tax.

9.5.2. Tangible persenal property or services,
the gross receipts from the sale of which in this State
are exempt from the consumers sales tax by the terms
of West Virginia Code §11-15-1 et seq. and provided
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that the property or services are being used for the
purpose for which it was exempted.

9.5.3. Tangible persanal property or services,
the gross receipts from the sale of which in this State
are required to be included in the measure of the con-
sumers sales tax, and upen which such tax has been
paid. It is necessary for the purchaser to provide a
receipt showing that the consumerssalestax hasbeen
paid.

9.5.4. Tangible personal property or services,
the sale of which in this State is not subject to the
consumers sales tax, The exemption contained here-
in is related directly to the purchase or use of a taxa-
ble service or a particular item of tangible personal
property and not to the status of the vendee. Inother
words, it is use or sale of the particular article or
property or service which is exempt. For example, X,
a resident of West Virginia, has his federal and state
income tax returns prepared by an Ohio certified pub-
lic accountant. X will pay no use tax thereon because
the purchase within West Virginia of professional
services is not subject to consumer sales tax.

9.86. Exemptions: Exception for liquors and wines
purchased for resale. -- The exemption provided for
sales of tangible personal property purchased for re-
sale does not apply to persons or organizations li-
censed under authority of West Virginia Code §60-7-1
at seq., to purchases of ligquor or wines from the Alco-
hol Beverags Control Commissioner for resale by per-
son or organizations.

9.7. Moving residence or business intostate. -- The
use tax shall not apply to tangible personal property
purchased cutside this State for use outside this State
by 2 person who at that time was a nonresident natu-
ral person, or a business entity not actually doing
business within this State, who or which later brings
such tangible personal property into this State in con-
nection with his establishment of a permanent resi-
dence or business in this State: Provided, That such
property was purchased more than six (6} months pri-
or o the date it was first brought into this State, or
six (6) months prior to the establishment of such resi-
dence or business, whichever first occurs.

9.7.1. Tangible personal property used out-of-
state for six (8) or more months by a nonresident indi-
vidual, or a business entity not actually doing busi-
ness in this State, that is brought into this State for
use by such individual or business in this State is
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exempt regardless of how it was brought into this
State. . :

9 7.2. Property purchased and used out-of-state
for less than six (8) months by a nonresident individu-
al, or by a business not actually doing business in this
State, will be subject to use tax when such property is
relocated in this State unless:

9.7.2.1. One of the exemptionsin this Section
110- 15-9 specifically applies; or

9,7.2.2. If the amount of sales or use taxes
lawfully paid to another state with respect to such
property is equal to or greater than the amount of this
State's use tax otherwise due on the value of the prop-
erty at the time it is brought into this State, then no
West Virginia use tax is due. However, if the amount
of West Virginia use tax exceeds the amount of tax
lawfully paid in another state, the difference must be
remitted to the Tax Commissioner.

$110-15-9a. Method For Claiming Exemptions,
Refunds Of Tax, Credit Against Other Taxes.

9a.1. General -- Any person havinga right or claim
to an exemption from the sales and service tax or the
use tax by reason of any of the foregoing exemptions
in Section 9, except whose exemptions set forth in
Subsections 9.2, 9.3, 9.5, 9.6 and 8.7, and who is not
utilizing the direct pay permit procedure authorized
in Section 110-15-9¢ of these regulations, shall pay to
the vendor the sales and service tax and use tax im-
posed and may exercise or assert such exemption only
in accordance with the following Subsection 9a.2 or
Subsection 92.3 of this Section.

9a.2. Filing claim for refund. -- Any person who
has paid the sales and service tax or the use tax im-
posed and who may lawfully claim any exemption set
forth under Subsection 8.1 which is notenumeratedin
the foregoing Subsection 9a.1 of this regulation, may
exercise or assert such claim by filing a claim for
refund of the sales and service tax or the use tax over-
payments on such form and in such manner as the
Tax Commissioner may require and in accordance
with the requirements of this Section. The refund
shall be made within thirty (30) days after the receipt
of a complete, accurate and lawful claim.

9a.3. Filing claim for credit. - In lieu of filing a
claim for refund of sales and service tax and use tax
overpayments, the taxpayer may, at his option and
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within one (1) year from the date of payment of the
tax, file a claim for credit on such form and in such
manner as the Tax Commissioner may require and
credit the amount of sales and service tax and use tax
overpayments against certain payments of other tax-
es due, so long as such credit is applied in accordance
with the requirements in subsections 9a.3.a through
9a.3.10.

9a.3.1, This procedure may not be utilized un-
less the vendor has submitted a properly completed
application for credit to the Tax Commissioner.

9a.3.1.1. Anapplicationforcreditis required
each time a vendor seeks to utilize this procedure.

9a.3.1.2, Any credit may be disallowedasa
result of Tax Department audits of the taxpayer's re-
cords.

9a.3.2  Method of applying credit.

9a.3.2.1, If the taxpayer is a vendor who is
subject to consumers sales and service tax on certain
purchases, he may credit the amount of sales and
service tax and use tax overpaymentis made against
the sales and service tax liability acerued through the
use of his direct pay permit and apply any remaining
tax liability against his quarterly or monthly remit-
tance of the consumer sales and service tax imposed
and otherwise due; or

9a.3.2.2, If the taxpayer is a vendor who is
subject to the use tax on certain purchases, he may
credit the amount of sales and service tax and use tax
overpayments remaining after application of the fore-
going part 9a.3.2.1 against the use tax liability ac-
erued through the use of his direct pay permit and ap-
ply the remaining tax liability against his monthly
remittance of the use tax imposed and otherwise due;
or

9a.3.2.3. If the taxpayer is subject to the
consumers sales and service tax, he may credit the
amount of sales and service tax and use tax overpay-
ments remaining after application of the foregoing
paris 92.3.2.1 and 92.3.2.2 against his quarterly or
monthly remittance of the consumer sales and service
tax imposed and otherwise due; or

9a.3.2.4. Ifthe taxpayer is subject to the use
tax, he may credit the amount of sales and service tax
and use tax overpayments remaining after applica-
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tion of the foregoing parts 9a.3.2.1 through %a.3.2.3
against his quarterly remittance of the use tax im-
posed and otherwise due; or

9a.3.2.5. If the taxpayer is subject to the
business and occupation tax, he may credit the
amount of sales and service tax and use tax overpay-
ments after application of the foregoing parts 9a.3.2.1
and 9a.3.2.4 against his quarterly or monthly remit-
tance of the business and occupation tax imposed and
otherwise due; or

9a.3.2.6. If the taxpayer is subject to the
annual tax on incomes of certain carriers imposed by
West Virginia Code §11-12A-1 et seq., he may credit
the amount of sales and service tax and use tax over-
payments remaining after application of the forego-
ing parts 92.3.2.1 through 92.3.2.5 against his annual
or semiannual remittance of the tax imposed under
West Virginia §11-12A-1 et seq. and otherwise due;
or

9a.8.2.7. 1If the taxpayer is subject to the
severance tax imposed under West Virginia Code §11-
13A-1 et seq., the taxpayer may credit the amount of
sales and service tax and use tax overpayments re-
maining after application of the foregoing parts
92.3.2.1 and 92.3.2.8 agzinst the taxpayer's quarterly
or monthly remittance of the severance tax imposed
and otherwise due; or

9a.3.2.8. If the tagpayer is subject to the
telecommunications tax imposed under West Virginia
Code §11-13B-1 et seq., the taxpayer may credit the
amount of sales and service tax and use tax overpay-
ments remaining after application of the foregoing
parts 9a.3.2.1 through 9a.3.2.7 against the taxpayer's
guarterly or monthly remittance of the telecommu-
nications tax imposed and otherwise due; or

9a.3.2.9. If the taxpayer is subject to the
corporation net income tax imposed under West Vir-
ginia Code §11- 24-1 et seq., the taxpayer may credit
the amount of sales and service tax and use tax over-
payments remaining after application of the forego-
ingparts9a.3.2.1through9a.3.2.8 against the taxpay-
er's installment of estimated tax for the corporation
netincome tax imposed and otherwise due under West
Virginia Code §11-24-17; or

9a.3.2.10. If the taxpayer is subject to the
personal income tax imposed under West Virginia
Code §11-21- 1 et seq., the taxpayer may credit the
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amount of sales and service tax and use tax overpay-
ments remaining after application of the foregoing
parts 92.3.2.1 through 92.3.2.9 against the taxpayer's
installment of estimated tax for the perscenal income
tax imposed and otherwise due under West Virginia
Code §11-21-56; or

9a.3.2.11. If the taxpayer is subject to the
business franchise tax imposed under West Virginia
Code §11- 23-1 et seq., the taxpayer may credit the
amount of sales and service tax and use tax overpay-
ments remaining after application of the foregeing
parts9a.3.2.1through9a.3.2.10against the taxpayer's
annual remittance of the business franchise tax im-
posed and atherwise due; or

92.3.2.12. [Tthe taxpayer is required to deduct and
withhold personal income tax under West Virginia
Code §11-21-1 et seq., the taxpayer may credit the
amount of sales and service tax and use tax overpay-
ments remaining after application of the foregoing
parts9a.3.2. 1through9a.3.2.11 againstthe taxpayer's
monthly remittance of the personal income tax with-
held under said West Virginia Code §11- 21-1 et seq.
and otherwise due.

9a.4. Documents supporting claim for exemption.
-- Any person asserting or excising a claim of exemp-
tion from the sales and service tax and use tax under
the foregoing subsections 92.2 or 9a.3 of this section
shall file with the Tax Commissioner an application
for exemption in such form as the Tax Commissioner
shall prescribe and shall file such affidavits, invoices,
sales slips, records or documents as the Tax Commis-
sioner may require to prove or verify the taxpayer's
right and entitlement to such exemption. The Tax
Commissioner may inspect or examine the records,

books, papers, documents, affidavits, sales slips and

invoices of a taxpayer or any other person to verify
the truth and accuracy of any report or refurn or to
ascertain whether the sales and service tax or the use
tax has been paid.

In addition to the powers of the Tax Commissioner
set forth in West Virginia Code §11-10-1 et seq., 852
further means of abtaining the records, books, papers,
documents, affidavits, sales slips or invoices of a
taxpayer or any other person and ascertzining the
amount of sales and services taxes or use taxes paidor
due under West Virginia Code §11-15-1 et seq. or West
Virginia Code §11-15A-1 et seq. or under any report,
form, document or affidavit required, the Tax Com-
missioner shall have the power to examine witnesses
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under oath; and if any witness shall fail or refuse at
the request of the Tax Commissioner {o grant access
to the books, records, papers, documents, affidavits,
sales slips or invoices requested by the Tax Commis-
sioner, the Tax Commissioner shall certify the facts
and the names to the circuit court of the county hav-
ing jurisdiction over the party, and such court shall
thereupon issue a subpoena duces tecum to such party
to appear before the Tax Commissioner, at a place
designated within the jurisdiction of such court, ona
day fixed.

9a.5. Filing claim within time limitation. -- All
claims for refund of sales and service tax or use fax
overpayments, including applications from vendors
for authorizations to apply the amounts of sales and
service tax and use tax paid for business purchases
against the amounts of such sales and service tax col-
lected from consumers, under subsection 3a.2 of this
section shall be filed within the time limitation for
filing claims for refund set forth in West Virginia
Code §11-10-14. Any claim for such refund or claim of
entitlement to such refund made or asserted after the
said time limitation shall be null and void, and if the
sales and service tax or use tax overpayment has not
otherwise been credited against tax remittances in
accordance with this Section, such claims shall be for-
feited.

9a.6. Time limit for filing claim for credit. - Any
credit of sales and service tax or use tax overpay-
ments agains taxes under subsection 9a.3 of this sec-
tion shall be taken within one (1) year after the pay-
ment of the tax by the taxpayer to the vendor. Any
such credit or claim of entitlement to such credit
made or asserted more than one (1) year after the pay-
ment of such tax by the taxpayer to the vendor shall
be null and void, and such tax overpayments shall be
forfeited. '

92.7. Assignment of right to refund or credit. --
Any assignment of the right or entitlement to a re-
fund oreredit arising under either West Virginia Code
§11-15-9b or West Virginia Code §11-15A-3b shallbe
subject to strict proof. Any assignee claiming a right
or entitlement to an assigned refund or credit shall
submit to the Tax Commissioner and in the form pre-
seribed by him, an affidavit signed by the assignor
and acknowledging the assignment. The assignee
shall attest to the assignment and the terms thereof
in his signed application for refund or credit. The
assignee will be subject to the penalties provided un-
der West Virginia law for perjury for any falsehood set

forth in his signed application. The assignee also will
be subject to the penalties set forth in West Virginia
Code §11-9-1 et seg. for any violation of Article 9.
Except as provided in Subsection 9a.8, no payment of
a refund arising under this Section shall be made to
any person other than the taxpayer or assignee of the
taxpaver making the original overpayment of sales
and service tax or use tax.

9a.8. No refund shall be due and no credit shall be
allowed unless the taxpayer or assignee shall have
filed a claim for refund or a claim for credit, as appro-
priate, with the Tax Commissioner in accordance
with this Section.

93,9, Any claim for a refund of sales and service
tax or use tax overpayments or a tax credit for sales
and service tax or use tax overpayments which is not
timely filed or not filed in proper form or in accord-
ance with the requirements of this Section shall not
be construed to constitute an obligation of the State of
West Virginia for payment. No overpayment of sales
and service tax or use tax shall be subject to either
West Virginia Code §§11-10-17(d) or 11-10-17(e)(1).

5113-15-9b. Delivery Of A Certificate Of Exemp-
_tion In Lieu Of Tax.

Persons having a right or claim to any exemption
set forth in subsection 9.3 of these regulations shall,
in lieu of paying sales and service tax or use tax, give
his direct pay permit number to the vendor or execute
a certificate of exemption in such form as the Tax
Commissioner may require, and such executed ex-
emption certificate shall be delivered to the vendor in
such manner as the Tax Commissioner may require.
If any person presenis to any vendor an exemption
certificate, and then knowingly uses the items or
service purchased in a manner inconsistent with the
exemption granted, and who does not remit the tax on
the purchase in a manner required by law. such per-
son shall be subjact to the provisions of West Virginia
Code §11-9-1 et seq.

§110-15-9¢. Direct Pay Perinits.

9¢.1. The Tax Commissioner may, in his discre-
tion, issuea direct pay permit to any person whohasa
current Business Registration Certificate (issued in
accordance with West Virginia Code §11-12-1 et seq.)

~ and who is a person that is a user, consumer, distribu-
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tor or lessee to whom sales or leases of tangible per-
sonal property are made or services provided to pay




110CSR 15

the sales and service tax and use tax levied directly to
the Tax Commissioner, thereby waiving the collec-
tion of those taxes by that person's vendor. Prior to
paying the sales and service tax and the use tax di-
rectly to the Tax Commissioner, such person must
first apply to the Tax Commissioner and receive ap-
propriate autherization in the form of a direct pay
permit. If a direct pay permit is issued, payment of
the sales and service tax and use tax on all sales and
leases of tangible personal property and sales of taxa-
ble services from vendors and the assertion of all ex-
emptions asserted with respect to purchases from
vendors shall be made directly to the Tax Com-
missioner by the permit holder,

9¢.1.1. The taxpayer is required to maintain an
index of all vendors ta whom the direct pay permit
number is given and to make such index available to
the Tax Department upon request,

9¢.2, On or before the fifteenth {15th) day of each
month, every permit holder shall make and file with
the Tax Commissioner a return for the preceding
month in the form preseribed by the Tax Com-
missioner. The return shall show the total value of
the tangible personal property and services pur-
chased, the amount of taxable tangible personal prop-
erty and services purchased, the amount of sales and
service tax and use tax due from the permit holder,
which amount shall be paid to the Tax Commissioner
with such return, and such other information as the
Tax Commissioner deems necessary. The Tax Com-
missioner, upon written request by the permit holder,
may grant a reasonable extension of time for the mak-
ingand filing of returns and grant a reasonable exten-
sion of time for the making and filing of returns and
for paying the tax due. Interest on such sales and
service tax and use tax shall be chargeable on every
such extended payment at the rate determined in ac-
cordance with West Virginia Code §11-10-17.

9¢.3. A direct pay permit shall continue to be valid
until expiration of the business' registration year
under West Virginia §11-12-1 etseq. This permitshall
be renewed automatically when the business's busi-
ness registration certificate is issued for the next
succeeding fiscal year, unless the permit is surren-
dered by the holder or canceled for cause by the Tax
Commissioner.

9¢.4. Persons who hold a direct payment permit
which has not been canceled shall not be required to
pay the sales and service tax and use tax to any ven-
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dor specified on the permit application. Such persons
shall notify each vendor from whom tangible personal
property is purchased or leased or from whom taxable
servicesare purchased of their direct payment permit
number and that the tax is being paid directly to the
Tax Commissioner. Upon receipt of such notice, such
vendor shall be absolved from all duties and liabili-
ties imposed for the collection and remittance of the
sales and service tax and use tax with respect to sales,
distributions, leases or storage of tangible personal
property and sales of services to such permit holder so
long as he takes the direct payment permit number
for each applicable sale, such number being appropri-
ately noted on the invoice, sales slip, or other record
of the sale. Failure to take the permit nuwmber or to
collect th amount of tax due shall result in the vendor
being liable for the amount of tax not collected. Ven-
dors who make sales upon which the sales and service
tax or use tax is not collected by reason of direct
payment of such tax by the purchaser to the Tax Com-
missioner shall maintainrecords insuch manner that
the amount of each purchase and identity of each such
purchaser may be easily ascertained.

8¢c.4.1. Any vendor who takes the direct pay-
ment permit number in lieu of the sales and service
tax or use tax due and who has received notice in writ-
ing that such direct payment permit has been can-
celled or surrendered shall be liable for any such tax
he failed to collect unless the person using the permit
displayed it to the vendor at the time of the purchase.

9¢.5. Upon the expiration, cancellation or sur-
render of a direct payment permit, the provisions of
West Virginia Code §11-15-1et seq. and West Virginia
Code §11-15A-1 et seq., without regard to direct pay-
ment permits, shall apply to the person who previous-
iy held such permit. Such person shall promptly noti-
fy in writing all vendors from whom he purchases ar
leases tangible personal property or purchases taxa-
ble services with the use of direct payment permits
that such permit was cancelled or surrendered. The
notice required by this subsection shall be made with-
in ten (10) days after the permit has been cancelled or
surrendered. Upon receipt of such notice, the vendor
shall be required to coliect the sales and service tax
and the use tax on all sales or leases of tangible per-
sonalproperty and sales of taxable services thereafter
made to or for such person.

§110-15-9d. Appertionment Of Purchase Price.

9d.1. Whenever a purchaser will use tangible per-
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sonal property or a service or the results of a service
for both exempt and nonexempt purposes, the gross
proceeds paid to the vendor of such property or service
shall be appertioned between the exempt and nonex-
empt uses in a reasonable manner acceptable to the
Tax Commissioner. In the absence of books and re-
cords documenting how gross proceeds were appor-
tioned and how the property or service or the results
of a service were actually used by the purchaser, that
portion of the gross proceeds for which exemption is
claimed shall be disallowed and the tax due thereon
shall be paid by the purchaser.

9d.2. Whenever the vendor and purchaser are re-
iated persons or the sale is under other circumstances
where the relation between the vendor and purchaser
is such that the gross proceeds may not be indicative
of the true value of the tangible personal preperty or
services purchased, the Tax Commissioner shall re-
value the transaction whenever he believes that the
gross proceeds thereof are not indicative of the true
value of the transaction. Adjusted gross proceeds
shall correspond as nearly as possible to the gross
proceeds derived in this State from the sale of similar
tangible personal property or services of like quality
or character where no common interest exists be-
tween the vendor and purchaser but the circumstanc-
es and conditions are otherwise similar.

9d.3. When a contract was in existence, executed
and binding prior to July 1, 1987, and was for the pur-
chase, lease or other transfer of possession of tangible
personal property or taxable services, there is no new
tax liability for any payments made on or after July 1,
1987, or for any payments prepaid for periods com-
mencing on or afier that date, even though such
transaction was subject to an exemption from tax
which terminated on July 1, 1987. Only new con-
tracts entered into on and after July 1, 1987, shall be
subject to the tax.

§110-15-10. Exzemption Of Food Intended For Hu-
man Consumption; Definitions And Exceptions.

10.1. Exemption. --Retailsales of food intended for
human consumption made on or after July 1, 1931,
shall be exempt from the sales and service tax. This
exemption shall be in addition to any other exemption
permitted under West Virginia Code §11-15-1 et seq

10.2. Aggregation of sales. -- Separate sales such
as daily or weekly deliveries, shall not be aggregated
for purpose of computation of this tax even though
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such sales are aggregated in the billing or the pay-
ment.

10.3. Definition of food. -- For purposes of this
section, and except as provided in Subsection 10.4, the
term "food" shall mean and include all edible food-
stuifs, beverages containing no alecohol and items
commonly thought of as food, including by way of il-
lustration and not by limitation, cereals and cereal
products, meat and meat products, fish and fish prod-
ucts, poultry and poultry products, fresh and salt wa-
ter animal products, eggs and egg products, vegeta-
bles and vegetable products, fruit and fruit products,
flour and flour products, sugar and sugar products,
milk and milk products, cocoa and cocoa products, cof-
fee and coffee substitutes, tea, herbs, spices, salt and
salt substitutes, condiments, candy and confections,
soft drinks, soft drink mixes and syrups, tenderizers,
food coloring, bottled drinking water, sugar substi-
tutes, oleomargarine, shortening, gelatins, baking
and cooking ingredients, mushrooms, spreads, relish-
es, desserts, flavorings, chewing gum, edible seeds,
nuts and berries,

10.3.1. Tests for determining whether "food is
intended for human consumption.” -- Occasionally a
question may arise concerning whether a particular
food or food product is intended for human consump-
tion. This question is to be answered by application of
the following two (2) tests. If either question is
answered in the negative (no), the item may not be
considered as "food intended for human consump-
tion," and sales and service tax must be collected.

10.3.1.1. Testone. -- s the product generally
regarded by the public as being food intended for hu-
man consumption?

_ 10.3.1.2. Test two. -- Do the words, state-
mentsor pietures on the label or food package suggest
that the food is intended for human consumption?

The burden of proving that a particular food or
product is purchased as "food intended for human con-
sumption” rests on the purchaser. In the case of any
doubt as to whether the product is intended for human
consumption, the tax shall be collected. Any person
claiming to be aggrieved by having to pay the sales
tax shall pay the amount of tax to the retail merchant
{vendor) and file a claim for refund with the Tax
Commissioner.

Example 1. -- Horse meat and horse meat
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products are not generally regarded by the public as
food products intended for human consumption since
they are primarily purchased as food for animal con-
sumption. The fact that such products are inspected
and may be suitable for human consumption is insuf-
ficient proof of exemption.

Example 2. -- Canned cat foot may be pur-
chased and eaten by human beings. Cat food is never-
theless subject to the sales and service tax. Canned
tuna fish is intended for human consumptien and is
exempt even though the canned tuna fish may be fed
to the cats.

10.3.2. Foods exempt after June 30, 1981, -
General. -- Retail sales of foods and food products
intended for human consurnption, except when sold by
food service establishments or from vending ma-
chines, are exempt from sales and service tax where
the sale is made on or after June 30, 1981. The term
"food" is broadly defined to include all edible food-
stuffs, beverages containing no alcohol and items
commonly thought of as food. This includes (by way
of illustration and not by limitation):

10.3.2.1. Baking and cooking ingredients. --
Certain food items are normally only consumed after
being incorporated into food and other ingredients.
Since these items then become part of the food intend-
ed for human consumption, they are eligible items
which are exempt from tax after June 30, 1931.

10.3.2.1.a. Alccholic liquor, -- Sales of
aleoholic liquors, as defined in section 10.4.1.a which
are fit for beverage use, are subject to sales and serv-
ice tax regardiess of whether the primary purpose for
making the purchase is to use the alcoholic liquor as a
cooking or baking ingredient.

10.3.2.1.b. Baking soda. -- When repre-
sented on or in the labeling of the package that the
product is "baking soda," it is ordinarily sold for use
asan ingredient of food intended for human consump-
tion. Accordingly, sales of "baking soda" are exempt
from sales and service tax after June 30, 1981, re-
gardless of whether sold in a grocery-type store, drug-
store or other retail store. However, when bicarbon-
ate of soda is represented by the manufacturer either
in the label or in the labeling that the product is for
medicinal purposes, it is subject to sales and service
tax, regardless of where sold.

10.3.2.1.¢. Cockingoilandlard, -- Sales of

0il with a vegetable or lard base, shortening and lard
which are used in cooking or as an ingredient in foods
such as bread and bakery products are eligible food
items.

10.3.2.1.d. Cooking wines -- Cooking
wines containing no aleoholic content are eligible food
items.

10.3.2.1.e. Pectin. -- The term "pectin”is
generic for products marketed under various brand
names and is commonly used as a base in making
jamsandjeilies. Whenitisincorporated intojamsand
jellies, it becomes part of food intended for human
consumpiion. Accordingly, pectin is an eligible food
item.

10.3.2.1.f. Salted wine.--Winesold for use
in cooking when is rendered unfit for beverage use by
the adding of salt and which is withdrawn from stor-
age under Section 5362(d) of the Internal Revenue
Code of 1988, as amended, is an eligible food item.

10.3.2.2. Berries.

10.3.2.3. Bottleddrinking water. -- The term
"bottled drinking water" means water that is sealed
in bottles or other containers and which is intended
for human consumption. This term includes distilled
water and mineral water purchased for human con-
sumption.

10.3.2.4. Candy and Confections.

10.3.2.4 a. The term "candy" refers to all
types of preparations commonly referred to as candy
such as hard ecandy, caramel candy, chocolate candy,
licorice, fudge and toffee, etc.

10.3.2.4.b. The term "confection” means
candy and other food products made with sweetners
and frequently prepared with colorings, flavorings,
milk products, cocoa products, nuts, fruits, starches
and other materials. Such foods inciude but are not
limited to frostings, toppings, edible cake decorations,
candy-coated peanuts, caramel-coated popcorn, cotton
candy and candied applies.

10.3.2.4.¢c. The term "eandy and confec-
tions" does not include chewing gum, sauces, syrups,
jellies, jams, preserves, cakes or cookies, although
these products are also eligible food items. This term
does not include candy-type laxatives, cough drops or
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lozenges which contaln medication, or similar prod-
ucts, even though they may contain significant
amounts of sugar and may be consumed for pleasure
rather than for treatment. These products are subject
to the sales and service tax,

10.3.2.4.d. Cake letters.-- Birthday cake
letters consisting of sugar, albumin, acetic acid and
artificial coloring are exempt after June 30, 1981.

10.3.2.4.e. Breath mints. -- Nonmedicated
breath mints are eligible food items. These items are
not considered to be medicated even though the
manufacturer'sclaim that they prevent or lessen hali-
tosis. Mints which contain aspirin, laxatives or anti-
acidity qualities are considered to be medicated and
are subject to the sales and service tax.

10.3.2.5. Cereals and cereal products.
10.3.2.6. Chewing gum.

10.3.2.6.a. The term "gum" refers to all
preparations called gum such as chicklets, chewing
gum and bubble gum,

10.3.2.6.b. Gum containingaspirinorotha-
er medication is subject to the sales and service tax
even though it may be chewed for pleasure rather
than for treatment.

10.3.2.7. Cocoa and cocoa products, — The
term "cocoa products” means any form of chocolate,
chocolate products, cocoa or cocoa products. Such
foods include but zre not limited to cocoa nibs, sweet
chocolate, milk chaocolate, chocolate syrup and so
forth.

10.3.2.8. Coffee and coffee substitutes. -- The
term "coffee"” includes but is not limited to roasted
coffee beans, ground coffee beans, decaffeinated coffee
and instant coffee.

10.3.2.9. Condiments. -- The term condi-
ments” includes food accessories or adjuncts which al-
though having little or no nutritional value, are used
extensively to give flavor to foods and te furnish
pleasing variety. Examples include by way of illus-
tration and not limitation:

10.3.2.9.a. Flavorings and flavoring ex-
tracts.
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10.3.2.9.b, Food colorings.
10.3.2.9.¢c. Food dressings.
10.3.2.8.d. Glazes.
10.3.2.9.e. Gravies.

10.3.2.9.f Herbs (for which no medicinal
qualities are claimed).

10.3.2.9.g. Marinades,

10.3.2.9.h. Mustard.

10.3.2.9.1, Pepper.

10.3.2.9j. Salt and salt substitutes.

10.3.2.9.k. Sauces.

10.3.2.9.1. Spices.

10.3.2.9.m. Vinegar.

A list of condiments can be found in Ap-
pendix 1. This listis infended to illustrate application
of these terms and not to be an exhaustive list.

10.3.2.10. Desserts.

10.3.2.10.a. Frozen desserts. -- The term
frozen desserts” includes ice cream, frozen custard,
french ice cream, french custard ice cream, ice milk,
fruit sherberts and water ices,

10.3.2.10.b. Dietetic cakes and cookies. --
Dietetic cakes and cookies are not dietary supple-
ments since they are not ", . . preparations in liguid,
powered, granular, tablet, capsule, lozenge or pill
form."

10.3.2.11. Eggs and egg products.
10.3.2.12. Fish and fish products.
10.3.2.13. Flour and flour products.

10.3.2.14. Fresh and salt water animal prod-
ucts.,

10.3.2.15. Fruit and fruit products.
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10.3.2.18. Gelatins.
10.3.2.17. Meat and meat products.
10.3.2.18. Milk and milk products.

10.3.2.19. Mixes for alcoholic and nonaleo-
holic beverages. -- Mixes for alcoholic and nonaleohol-
ic beverages, whether in liquid or powdered form, are
eligible food except when the mixer contains aleoholic
liquor or is a dietary supplement, medicine or vita-
min,

10.3.2.20. Mushrooms.

10.3.2.21. Nuts.

10.3.2.22. Oleomargarine.

10.3.2.23. Poultry and poultry products.
10.3.2.24. Relishes

10.3.2.25. Seeds {edible).

10.3.2.26. Shertening.

10.3.2.27. Soft drinks and soft drink mixes
and syrups. -- The term "soft drinks” includes with
those liguids and syrups commonly thought of as
Tang, flavored Perrier, MicroShakes and non-alco-
holic beer.

10.3.2.28. Spreads.

10.3.2.29. Sugar and sugar products. -- The
term "sugar and sugar products” includes granulated,
powdered, confectioners, brown, raw, lump or maple
sugars; liguid sugars such as cane syrup, corn syrup,
maple syrup, molasses, sorghum syrup, table syrup;
lactose; dried glucose syrup; glucose syrup; dextrose
monochydrate and dextrose anhydrous,

10.3.2.30. Sugar substitutes.

10.3.2.31. Tea (except medicinal or dietary
supplements).

10.3.2.31.a. General -- Teas are eligible
food producis except those which claim medicinal
qualities or otherwise indicate specifically on their
labels or packaging that they are sold as dietary sup-
plements.

10.3.2.31.b, Ginseng tea. -- Teas made
from ginseng roots are eligible food products provided
no claims of medicinal qualities are made and the la-
bel or packaging does not specifically indicate that
the produet is sold 28 a medicine or dietary supple-
ment.

10.3.2.32. Vegetable and vegetable product

10.4. Notincluded as food. -- The term "food" shall
not include medicines, vitamins and dietary supple-
ments whether in liquid, powdered, granular, tablet,
capsule, lozenge or pill form; spirituous, malt or vi-
nous liquors or beer; ice unless it is subject to the
exemption provided in Section 110-15-9.2.12 of these
regulations; tobacco or tobacco products; vending ma-
chine sales or food sold by a food-service establish-
ment,

10.4.1. General -- Retail sales of the following
itemns or products are subject to the sales and service
tax, unless they may be lawfully purchased with food.
stamps asauthorized in Section 9.2.12 of these regula-
tions.

10.4.1.1. Alechol. --The term "alcohol” shall
mean ethyl alcohol whatever its origin, and shall in-
clude synthetic ethyl alcohol but not denatured alco-
hol.

10.4.1.2. Alcoholicliguor. -- The term "alco-
holic liguor" shall include alecchol, beer, wine and
spirits and any liquid or solid containing moere than

_three and two-tenths percent (3 2/10%) of alcohol by
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weight and capable of being used as a beverage.

10.4.1.3. Beer. --The term "peer" shall mean
any beverage obtained by the fermentation of barley,
malt hops, or any other similar product or substitute
regardless of whether categorized as "beer"” or "nonin-
toxicating beer” under West Virginia Code §60-1-5. Ex-
amples by way of illustration include ale, beer, lager
beer and malt liquor.

10.4,1.4. Dietary supplements. -- See Section
10.4.2.

10.4.1.5. Ice.-- All sales of ice are subject to
sales tax regardless of the purpose or intended use for
which the ice is being purchased or whether the ice is
in blocks, chunks , chips or cubs or in the form of an
ice sculpture; Provided, That ice purchased after Sep-
tember 30, 1887, with food stamps is exempt from the




116 CSR 15

sales and service tax, as provided in paragraph 9.2.12
of these regulations.

10.4.1.8, Malt liquor. -- See alcoholic liquor
10.4.1.7, Medicines. — See Section 10.4.3.

10.4.1.8. _Seeds for growing fruits and vege-
tables. -- Seeds for growing fruits and vegetables are
not exempt as food unless purchased after September
30, 1987, with food stamps, as provided in paragraph
9.1.24 of these regulations,

10.4.1.9. Spirituous liquor. -- The term "spir-
ituous liquor"” shall mean any alecholic beverage ob-
tained by distillation and mixed with potable water
and other substances in solution and ineludes by way
of illusiration and not limitation, brandy, cordials,
gin, rum, vodka and whiskey.

10.4.1.10. Vinous liguors. - See alecholic
liguor,

10.4.1.11. Vitamins. -- See Section 10.4.4.

10.4.1.12. Wine. -- The term "wine" shall
mean any alcoholic beverage obtained by fermenta-
tion of the natural content of fruits, or other agricul-
tural products, containing sugar.

10.4.2. Dietary supplements.

10.4.2.1. Taxability. -- Dietary supplements
or adjuncts which are sold in liquid, powdered, granu-
lar, tablet, capsule, lozenge or pill form are subject to
sales and service tax. Health foods and dietetic foods
are generally not considered to be dietary supple-
ments or adjuncts, Accordingly, most sales of health
foods and dietetic foods will be exempt from sales tax
after June 30, 1981. Special care must be exercised
when the health food or dietetic food is in liquid,
powdered, granular, tablet, capsule, lozenge or pill
form. This is because eligible food items as well as
dietary supplements, vitamins and medicines which
are ineligible items may be purchased in one or more
of these forms.

10.4.2.2. Definitionofdietary supplement. --
The term “dietary supplement” means and includes
any product:

10.4.2.2.a. That ig represented to be for
special dietary use;
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10.4.2.2.b. Whichisor whichcontainsany
essential nutrient, natural or synthetic vitamin or
mineral or combination thereof; and

10.4.2.2.c. whichisintended for ingestion
inliquid, powdered, granular, tablet, capsule, lozenge
or pill form.

Any product that dees not meet all three (3).
of these criteria is not deemed to be a dietary supple-
ment.

10.4.2.3. Representation that product is for
special dietary use. -- A product is represented as
being for special dietary use when direct or implied
representationismade onthe label, in the labeling, or
in advertising, that the product is a dietary supple-
ment, or that the product is adequate or appropriate
for supplementing the diet with essential nutrients,
vitamins or minerals.

10.4.2.4,  Application of definition. - A
product is considered to be a dietary supplement if it
is in liquid, powdered, granular, tablet, capsule, loz-
enge or pill form and if it purports or represents that
it is to be used:

10.4.2.4.a. To supply a special dietary
need that exists by reason of a physical, physiological,
pathological or other condition, including but not lim-
ited to the condition of:
Disease,
Convalescernce,
Pregnancy,
Lactation,
Infaney,
Allergic hypersensitivity to food,
Underweight,
Overweight; or
10.4.2.4.b. To supply a vitamin, mineral
or other ingredient for use o supplement the diet by
increasing the total dietary intake of that vitamin,

mineral or other ingredient to a total level per sing
serving which attains or exceeds fifty percent (50%) of
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the United States recommended daily allowance for
adults and children four (4) years or more of age.

10.4.2.5. When a supplement is intended for
ingestion in liguid form. -- A dietary supplement is
considered to be intended for ingestion in liquid form
only if it is intended for ingestion in daily quantities
measured in drops or other similar units of measure.

Pyridoxine hydrochloride,
Riboflavin,
Riboflavin-5-phosphate,
Sodium pantothenate,
Sodium phaosphate,
Thiamine hydrochloride,
Thiamine mononitrate,
Tocopherols,

10.4.2.6. Examples of nutrients and dietary

supplements:

Ascorbic acid,
Linoleic acid,
Biotin,
Calcium carbonate,
Calcium citrate,
Caleium glycerophosphate,
Calcium oxide,
Calcium pantothenate,
Calcium phosphate,
Calcium phoesphate,
Calcium pyrophosphate,
Caleium sulfate,
Carotene,
Choline bitartrate,
Choline chloride,
Copper gluconate,
Cuprous lodide,
Ferric phosphate,
Ferric pyrophosphate,
Ferric sodium pyrophosphate,
Ferrous gluconate,
Ferrous lactate,
Ferrous sulfate,
Inositol,
Iron reduced,
Magnesium oxide,
Magnesium phosphate,
Magnesium sulfate,
Manganese chloride,
Manganese citrate,
Manganesze gluconate,
Manganese glycerophosphate,
Manganese hyphoposphite,
Manganese sulfate,
Manganous oxide,
Niacin, )
Ciacinamide,
D-Pantothenyl aleohol,
Potassium chloride,
Potassium glycerophosphate,
Potassium lodide,
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a-Tocopherol acetate,
Vitamin A, _
Vitamin A acetate,
Vitamin A palmitate,
Vitamin B12,
Vitamin D2,

Vitarnin D3,

Zinc chloride,

Zinc gluconate,

Zinc oxide,

Zinc stearage,

Zinc sulfate.

10.4.2.7. Application of regulations,

10.4.2.7.a. Baby formula such as Similac,
Enfamil, Prosobee, SMA and New-Mull Soy are ex-
empt from sales and service tax after June 3¢, 1931,

10.4.2.7.b. Dieteticfoods which arerepre-
sented as "low-calorie" foods and replace common
food items, examples being dietetic candy, canned
fruites, mayonnaise, salad dressing and canned vege-
tables, are exempt from sales and service tax after
June 30, 1981.

10.4.2.7.c. Dieteticfoods which are repre-
sented as "low-sodium” foods and replace common
food itemns, examples being low-sodivum cockies,
crackers, canned fruits, peanut butter, souls and can-
ned vegetables, are exempt from sales and service tax
after June 30, 1981.

10.4.2.7.d. Weight control products such as
Siim- Fast Protein Formula, Metracal, Figurines,
PVM Formula, ete., are exempt from sales and service
tax after June 30, 1981,

10.4.2.7 e. Products which do not replace
commeon food items but supplement regular meals,
such as Avds diet candy, are sold primarily as a die-
tary supplement.

10.4.27f Yeast. -- When veast is pre-
pared, dried and seld in flaked, powdered or tablet
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form, it is usually sold as a dietary supplement and is
subject to the sales and service tax. However, yeast
sold in cakes and dry (granular) veast sold in pack-
ages or envelopes is generally sold as a baking ingre-
dient and is exempt from sales and service tax after
June 30, 1981, )

10.4.3. Medicines.

10.4.3.1. Taxability, -- Patented medicines
and other products used primarily as health aids or
therapeutic agents are not "food" within the meaning
of that term as defined in Section 11-15-11{c) of the
West Virginia Code and these regulations. According-
ly, sales of medicines and over-the-counter drugs,
whether in liquid, powdered, granular, tablet, cap-
sule, lozenge or pill form are subject to sales and
service tax, except where they are purchased undera
preseription written by a medical practitioner li-
censed to write prescriptions. Sales of prescription
medicine are exempt under Section 11-15-9(n) of the
West Virginia Code.

10.4.3.2. Categories of taxable medicines and

health aids. -- Over-the-counter drugs can be classi-
fied as follows:

Allergy treatment products,
Analgesics,
Antacids,
Antidiarrheal products,
Antiemetics,
Antimicrobial products,
Antipersperants,
Antirheumatic products,
Antisepties,
Antitussives,
Bronchodilators,
Cold remedies,
Coniraceptive products,
Dandruff products, :
Dentifrices and dental products,
Dermatologic products,
Emetics,
Hermatinies,
Hemorrhoidal products,
Laxatives,
Ophthalmic products,
Oral hygiene products,
Sedatives and sieeping aids,
Stimulants,
Sunburn prevention and treatment produets,
Vitamin - mineral products,
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Miscellaneous.
10.4.3.3. Application of regulations.

10.4.3.3.2, Anyproduct used primarily for
medicinal purposes is subject to the sales and service
tax, except when sold by prescription.

10.4.3.3.b. All patented medicines or oth-
er products used as health aids are subject to the sales
and service tax, except when sold by prescription.

) 10.4.3.3.c. Bicarbonate of scda. -- Bicar-
bonate of soda when represented on the label or in the
labeling of the package that it is "baking soda"” is
ordinarily sold for use as an ingredient of food intend-
ed for human consumption. Accordingly, "baking
soda" is exempt from szles and service tax after June
30, 1881, regardless of whether sold in 2 grocery-type
store, drugstore or other retail store. However, when
bicarbonate of soda is represented by the manufactur-
er either on the iabel or in the labeling that the prod-
uet is for medicinal purpeses, it is subject to sales and
service tax regardless of whether sold in grocery-type
stores,drugstores or other retail stores. Whensold for
medicinal purposes, bicarbonate of soda is frequently
in tablet form or in packets containing one-half (1/2)
teaspoon of bicarbonate of seda.

10.4.3.3.d. Products to prevent dehydra-
tion. -- Products used to prevent dehydration and re-
place electrolytes lost in diarrheas and other cases of
fluid loss are subject to the sales and service tax,

10.4.3.3.e. See Appendix 2 for a list of
taxable medicines and health aids. This list is in-
terded to illustrate application of the sales and serv-
ice tax law and is not intended to be a comprehensive
listing.

10.4.4, Vitamins and minerals.

10.4.4.1. General. -- Essential vitamins and
minerals occur naturally in goods. Since a good diet
will include a variety of foods that together will sup-
ply all the nutrients needed, a nutritionally adequate
diet may be obtained without the use of specially for-
mulated vitamin and mineral preparation or other
specifically formulated therapeutic products. Accord-
ingly, these products serve as deflciency correctors or
therapeutic agents to supplement diets deficient in
essential nutrition rather than as "food”.
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16.4.4.2. Taxability. -- Vitamins and miner-
als, whether sold in liquid, powdered, granular, tab-
let, capsule, lozenge or pill form are subject to sales
ard service tax unless they are purchased under 2
prescription written by a medical practitioner li-
censed to write prescriptions. Vitamins sold undera
prescription are exernpt from sales and service tax
under Section 11-15-9(n) of the West Virginia Code.

10.4.4.3. Examples.

Cod liver oil

Halibut oil

Liquid vitamins

Mineral oil

Multiple vitamin tablets

Vitamin tablets :

Capsules advertised as being high in vita-
min content and for use in eliminating hunger sensa-
tions normally encountered by persons on reducing
diets are subject to the sales and service tax.

Wheat germ oil

10.5. Definition of "food-service establishment”. --
For purposes of this section, and except as provided in
subsection 10.68, the term "food-service establish-
ment" means any fixed or mobile restaurant, fast-food
restaurant, coffee shop, cafe, cafeteria, drive-in,
short-order cafe, luncheonette, grill, tearcom, sand-
wich shop, soda fountain, automat, tavern, bar, cock-
tail lounge, night club, industrial-feeding establish-
ment, private, public or nenprofit organization or in-
stitution routinely serving food, catering operation,
commissary or any other similar place in which food
or drink is prepared for sale or for service on the
premises or elsewhere; and any food-service estab-
lishment which operates for a limited period of time
in connection with events such as, but not limited to, a2
fair , carnival, circus, public exhibition, athletic
event, or similar gathering: Provided, That delica-
tessen, grocery, market, dairy or bakery stores shall
not be considered food-service establishments within
the meaning of this Section except for the szle of din-
ners, luncheons, barbecued chicken other than barbe-
cued chicken sold whole and unsliced, sandwiches,
snack bars, coffee shops or luncheon counters.

10.5.1. Special rule for delicatessens, dairies
and bakery stores. -- A delicatessen, grocery, market,
dairy or bakery store shall not be considered a food-
service establishment as defined supra except for the
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sale of:
10.5.1.1. Dinners,
10.5.1.2. Luncheons,

10.5.1.3. Barbecued chicken (except whole
barbecued chicken),

10.5.1.4. Sandwiches,
10.5.1.5. Snacks,
10.5.1.6. Hot pizza, and

10.5.1.7. Othersimilaritems which are com-
monly sold at snack bars, coffee shops or luncheon
counters.

10.6. Notinclnded in food-service establishment. --
The term "food-service establishment" shall not in-
clude:

10.6.1. Sales by public and private schools, ete,
-- Food sold by public or private schools, school spon-
sored student organizations, or school spensered par-
ent-teacher associations to students enrolled in such
school or to employees of such school during normal
school hours; but not those sales of food made to the
general public.

10.6.1.1. Organizations which may make
such exempt sales are as follows:

10.6.1.1.a. By a public, private, parochial
or denominational school which is subject to regula-
tion by the West Virginia State Board of Education;

10.6.1.1.b, By an organization which is
sponsored by a public, private, parochial or denomi-
nation schoo! which is subject to regulation by the
West Virginia Board of Education; or

10.6.1.1.c. By a parent-teacher associa-
tion which is sponsored by a publie, private, parochial
or denominational school which is subject to regula-
tion by the West Virginia State Board of Education.

10.6.1.2. The following sales of food or food
products are subject {o sales tax,

10.6.1.2.a. Sales of food by vending ma-
chines regardless of where the machine is located,
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who owns the machine or the time of day when the
sale gccurs.

10.6.1.2.b. Sales of food to students or
employees at times other than during normal school
hours.

10.6.1.2.¢c. Sales of food to the general
public.

10.6.1.2.d. Athletic, cultural and social
events. -- This exemption does not apply to sales of
food iterns sold to students when sold within, and for
consumption within, a place of entrance to which is
subject to an admission charge. For example, when
food items are sold on a repetitive basis by a student
organization to students, or to both students and non-
students, at an event which is subject to an admission
charge, such as an athletic even, the sales to both
students and nonstudents are subject to the sales and
service tax.

10.8.1.3. "Schoo! employee"” defined. -- The
term "school employee” includes all personnel em-
ployed by a schoo!l or by a county board of education
whether employed on a regular full-time basis, an
hourly basis or otherwise. This includes all teachers,
auxiliary personnel and service personnel defined as
follows: o

10.6.1.3.a. Teacher. --The term "teacher"”
meansteacher, supervisor, principal, superintendent,
school librarian or any other person regularly em-
ploved for instructional purposes in a school in this
state.

10.6.1.3.b. Auxiliary personnel. -- The
term "auxiliary personnel' means those persons se-
lected and trained as monitor aide, clerical aide,
classroom aide or general aide.

10.6.1.3.c. Service personnel. The term
"service personnel" means those persons who serve
the school in a nonprofessional capacity, including
such areas as secretarial, custodial, maintenance,
transportation, school lunch, ete.

10.6.2. Sales by college and universities. -- Food
sold by a2 public or private college or universityorby a
student organization officially recognized by such col-
lege or university to students enrolled at such college
or university when such sales are made on a contract
basis so that a fixed prices is paid for consumption of
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food products for a specific period of time without
respect to the amount of food product actually con-
sumed by the particular individual contracting for the
sale and no money is paid at the time the food product
is served or consumed.

10.6.2.1. "Contract basis” defined. -- Food is
sold on a contract basis only when a fixed price is paid
for consumption of food products during a specific pe-
riod of time without regard to the amount of food
product actually consumed by the particular individu-
al contracting for the purchase and no money is paid
at the time the food product is served or consumed.
The term “specific period of time™ means a time peri-
od of not less than thirty (30) consecutive days.

10.6.2.2. Applications,

10.6,2.2.a. College operated dormitory. A
public or private college subject to the control of the
West Virginia Board of Regents operates a dormitory
providing room and boeard to its students on a semes-
ter-by-semester basis. An item Is made for room and
for board. The price for board is determined regard-
less of the arount of food consumed by the student or
the number of missed meals. The room charge is sub-
ject to sales and service tax.

o 10.8.2.2.b. Lumpsumchargefor roomand
board. If a lump sum is charged for room and board,
the entire amount would be subject to sales and serv-
ice tax.

10.6.2.2.c. Food furnished by caterer. If
the food service is furnished by a caterer and the con-
tract is between the student and the caterer, the food
is not being sold by the college or the university and
the sale is subject to sales and service tax.

10.6.2.2.d. Ifunder (¢} above, the contract
is between the student and the college or university,
the sale is exempt from sales and service tax after
June 30, 1981,

10.6.2.2.e. Dormitory operated by private
person. If room and board are furnished by a dormite-
ry not operated by the college, the entire transaction
is subject to sales and service tax.

10.6.2.2f Fraternities and sororities.
Sales of food and meals on a "coniract basis,” as de-
fined in subsection 10.6.2.1, by student fraternities
and sororities that are officially recognized by the
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college or university at which they are located, to a
student enrolled at the college or university are ex-
empt from sales and service tax after June 30, 1931,
Food or meals sold to the general public or on any ba-
sis other than a "contract basis,” are subject to sales
and service tax.

10.6.3. Sales to low income elderly persons.
Food seld by anonprofit organization or a governmen-
tal agency under a program funded by a state or the
United States to low-income elderly persons at or be-
low cost. All of the following conditions must be met
in order to establish the exemptions

10.6.3.1. The purchaser is age 60 or older.

10.6.3.2. The purchaser is classified as hav-
ing lew income.

10.6.3.3. The sale is made by a nonprofit
organization or governmental agency.

10.6.3.4. The saleis under a program funded
by a state or the United States.

10.6.3.5. The sale is made at or below cost.

10.8.4. Sales by a charitable and nonprofit or-
ganization. Food sold in an ocassional sale by a chari-
table or nonprofit erganization, including volunteer
fire departments and rescue squads, if the purpose of
the sale is to obtain revenue for the functions and
activities of the organization and the revenue so ob-
tained is actually expended for that purpose.

10.6.4.1. These sales are subject totax in the
following manner: :

10.,6.4.1.a. Charitable organization.

10.6.4.1.a.1. Occasional sales by a cor-
poration or organization that is exempt from income
tax under Section 501(¢)(3) of the Internal Revenue
Code of 1988, as amended, are exempt from sales and
service tax.

10.6.4.1.2.2, The term "charitable or-
ganization ineludes any corporation or organization
which is organized and operated exclusively for relig-
ious, charitable, scientific, testing for public safety,
literary, or educational purposes, or to foster national
or international amaseur sports competition {put only
if no part of its activities involve the praviding of
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athletie facilities or equipment), or for the prevention
of eruelty to children or animals provided that no part
of the net earnings of the organization inures to the
benefit of any private shareholder or individual, that
no substantial part of the activities of the organiza-
tion is carrying on propaganda or otherwise attempt-
ing to influence legislation and that it does not partic-
ipate in (including the publishing of distributing of
statements) any political campaign on behalf of any
candidate for public office.

10.6.4.1.b. Civic organization operated for
social welfare,

10.8.4.1.b.1.Occasionalszlessalesbya
corporation or organization that is exempt from in-
come tax under Section (501)c)(4) of the Internal
Revenue Code of 1986, as amended, are exempt {rom
sales and service tax.

10.6.4.1.b.2. The term "civic league”
includes any nonprofit civic organization that is oper-
ated exclusively for the promotion of social welfare.

10.6.4.1 b.3. Examples of organizations
that may qualify:

Educational radio stations
Junior Chamber of Commerce
Civic Improvement Association
Volunteer fire department
Volunteer rescue squad
10.6.4.1.;. Nonprofit organization,

10.6.4.1.c.1. Occasional sales by a non-
profit corporation or erganization not included in sub-

divisions 10.8.4.2.1 and 10.6.4.a.2 of subsection 10.6.4.a

are exernpt from sales and service tax.

10.6.4.1.c.2. The term "nonprofit or-
ganization" means a corporation or organization no
part of the income or profit of which is distributed to
its shareholders, members, directors or officers.

10.6.4.1.c.3. Examples ¢f organizations
that may qualify:

10.6.4.1.¢.3.a. Labor, agricultural or
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horticultural organizations such as those which could
qualify under Section 501(c)(5) of the Internal Reve-
nue Code of 1988, as amended.

10.6.4.1.¢c.3.b. Business leagues,
chambers of commerce and other organizations such
as those which could qualify under Section 501(c)(5)
of the Internal! Revenue Code of 1988, as amended,

10.6.4.1.¢.3.c.Socialclubsandclubs
organized for pleasure, recreation and other nonprofit
purposes such as those which qualify under Section
501(cT) of the Internal Revenue Code of 1986, as
amended.

10.6.4.1.c.3.d. Fraternal, beneficiary

societies, orders or assoclations such as these which
qualify under Section 501{¢)(8) of the Internal Reve-
nue Code of 1986, as amended.

10.6.4.2 "Occasional sale of food" defined.

10.6.4.2.a. Educational, charitable and
nonprofit organizations who are exempt from the li-
censing provisionsof West Virginia Code Article 16-6,
when they make temporary sales of food not exceed-
ing two {2) weeks in length are deemed to be making
only occasional sales of food. This would be true when
temporary sales of food are made in connection with
carnivals, church activities, banquets, fairs, ete.,
involving the community and public.

10.6.4.235. Educational, charitable and
nonprofit corporations are deemed to be making only
occasional sales of food when the sale is an isolated
transaction by a corporation or organization which
does not hold itself out to be engaged in the business
of selling food or food products.

10.6.5. Sales by religious organizations. -- Food
sold by any religious organization at a social or other
gathering conducted by it or under its auspices, if the
purpose in selling the food is to obtain revenue for the
functions and activities of the organization and the
revenue obtained from selling the food is actually
used in carrying on such functions and activities. For
the purpose of this Section, "religious organization”
means any organization whose major activity is the
furtherance of religious ideals and whose real and
personal property is exempt from ad valorem proper-
ty taxztion under West Virginia Code §11-3-8 and Ar-
ticle X, Section 1 of the West Virginia Constitution

10.7. Application of regulation to specific vendors.

© 10.7.1. Hospitals. -- Food and meals furnished
or sold by hospitals are taxable as follows:

10.7.1.1. Foed and sales furnished topatients
are not subject to sales and service tax. Food and food
products purchased by the hospital to serve to its pa-
tients are exempt from sales and service tax after
June 30, 1981, except when the food and meals are
purchased from a caterer.

10.7.1.2. Food and mezals sold to the general
public and to employees of the hospital are subject to
sales and service tax, When the hospital purchases
food for sale in accordance with this paragraph, it
may issue an exemption certificate because the food
and food products are being purchased for resale.

10.7.2 Hotels, motels, tourist homes and room-
ing houses. -- Food and meals sold by hotels, motels,
tourist homes and rooming houses are subject to sales
and service tax. When the food and meals are fur-
nished on a daily charge rate, sales and service tax
shall be calculated on each daily charge. If separate
charges are made for each meal, sales and service tax
must be compuied on each charge.

10.7.3 Migrantfarm workers. -- Commercially
operated camps for migrant farm workers are usually
owned and operated by persons who house and feed
workers on a contract basis. The amount charged the
worker under this contract may be subject to tax de-
pending upon the exact arrangements, .

10.7.3.1. If the contract provides for both
room and board to be furnished to the workers, both
the room rent and the meals are taxable.

10.7.3.2. If the contract provides for the
rental of individual houses or apartments for a period
of time in excess of thirty (30) days, and the worker
buys his own groceries and prepares his own meals,
then no tax is doe on the rental and the purchase of
the groceries is exempt after June 30, 1981,

10.7.3 3. Inthose instances where the work-
ershave an arrangement between themselves where-
by they appoint one (1} worker as cook to purchase
and prepare all food and to present the grocery bills to
the employer who them makes a payroll deduction
from the workers' earnings on 2 pro rata basis, with.
out any charge fur heusing, no tax is due on the hous-
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ing or the meals. The food purchased by the worker-
cook on behalf of the group is exempt after June 30,
1981,

10.7.3.4. If the cook is employed by the em-
plover and he purchases all groceries charging them
to the employer who then charges the warkers, the
sale is subject to tax.

10.7.3.5. The sale of meals or food by an
employer including sales where payment is made by
payroll deduction is taxable.

10.7.4. Nursingandconvalescent homes. -- Food
and meals furnished or sold by nursing and convales-
cent homes are taxable as follows:

10.7.4.1. Food and meals furnished to pa-
tients or residents of nursing homes or convalescent
homes are not subject to sales and service tax except
when the food and meals are separately billed to the
patient or resident. Assuming that separate billing
does not occur, the food and food products purchased
by the nursing or convalesecent homes to serve to their
patients or residents are exernpt from sales tax after
June 30, 1981, except when the food and meals are
purchased from a caterer.

10.7.4.2. Food and meals furnished to pa-
tients or residents of nursing or convalescent homes
are subject to sales and service tax when the food and
meals are separately billed to the patient or resident.
When the billing is determined on a daily charge rate,
sales and service tax shall be collected an the daily
charge. When separate charges are made for each
meal or purchase, sales and service tax shall be col-
lected on each charge,

10.7.4.3. Food and meals served to the gener-
al public and to employees of the nursing or convales-
cent home are subject to sales and service tax,

10.7.4.4. Exempt purchase of food. -- When
the nursing home or convalescent home purchases
food for sale in accordance with subsection 10.7.4.bor
10.7.4.c, it may issue an exemption certificate because
the food and food preducts are being purchased for re-
sale.

10.7.5, Street vendors. -- Because of the nature
of their operation, most street vendors must collect
sales and service tax on all their sales. Exceptions
include sales of the following products by street ven-

dors or door-to-door vendors:

10.7.5.1. 8ales of fruit or vegetables in bulk,
by the pound {or fraction thereof} or dry measure.

10.7.5.2. Bales of prepackaged foods com-
monly sold in grocery-type stores without focd-service
sales,

10.7.5.3. Sales of egps, meat and fish.

10.7.6. Summer camps. -- Food and meals sold
or furnished by summer camps to campers, employees
or {he general public are subject fo sales and service
tax, regardless of whether the camp is operated by
governmental agency or unit, by a church or religious
organization, by a school or coliege, by a charitable,
educational or civic organization, by a nonprofit or-
ganization or corporation, or by any other person.
When a summer camp purchases food and food prod-
ucts, it may issue an exemption certificate because
the purchases are for resale subject to sales and serv-
ice tax.

10.7.7. Youth organizations. -- Food sold by
organizations suchasthe YMCA and YWCA is subject
to sales and servicet ax, except to the extent that
Section 10.7.12 is applicable.

10.7.8. Grocery-type store,

10.7.8.1. Taxability of sales. -- Retail sales
by grocery-type stores of food and food products that
are intended for human consumption and which are
generally sold for home preparation or consumption
(or both) are exempt from sales and service tax after
June 30, 1981. Bales of other food or food products
such as beer, ice and animal food, as examples, and
salesofdietary supplements, medicines, vitamins and
all nonfood commeodities are subject to szles and serv-
ice tax. Should the grocery-type store also sell din-
ners, luncheons, sandwiches, snacks, hot pizza and
othersimilar items which are commonly scld at snack
bars, coffee shops or luncheon counters, then as to
these sales only, the grocery-type store is deemed to
be a food-service establishment and such sales are
subject to sales and service tax.

- 10.7.&1.&. Delicatessen, Section 10.7.8.

10.7.8.1 b. Bakeryor pastry shop, Section
10.7.10.
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10.7.8.1.¢c. Dairy store, Section 10.7.11.

10.7.8.1.4. Grocery store taxable sales,
Appendix 3.

10.7.8.2. Purchases for use inbusiness or for
resale. -~ Grocery-type stores are exempt from the
payment of sales and service tax and use tax, on all
purchases of the following goods. However, in order
to claim this exemption, the grocery-type store must
present a signed exemption certificate to the vendor
who is supplying the good. :

10.7.8.2.a. . The purchase of food, food
products and other tangible personal property for re-
sale to consumers is exempt from tax.

10.7.8.2.b. The purchase of tangible per-
sonal property or services for use or consurmption in
the business of selling foed and food products as well
as other tangible personal property to consumers is
not exempt from tax.

Example 1. -« A grocery-type store may
notpurchase refrigeration repairs without imposition
of sales and service tax.

Example 2.-- A grocery-type store that
purchases building materials to enlarge or remodel
its store or to construet a warehouse, efc., must pay
sales and service tax when purchasing such materi-
als.

10.7.9 Delicatessen.

10.7.9.1. General. -- In many cases a delica-
tessen operates both in the manner of grocery-type
store and that of a food-service establishment. Care
must be exercised so that th sales and service tax is
collected on all food-service establishment type sales

10.7.9.2. Operationasagrocery-typestore. --
When a delicatessen sells canned goods; fresh pro-
duce; frozen foods (dinners, meat ples, vegetables,
ete.); cold cuts; unheated fish (including precooked or
smoked products) and sells salads by weight or in
prepackaged containers; or other food commonly sold
in grocery stores (without delicatessens) for home
preparation and consumption in the same manner
and packaging as is done or food in grocery stores
{without delicatessens), such sales are exempt from
tax if made after June 30, 1981

10.7.9.3. Operation as a food-service estab-
lishment, -- When a delicatessen sells dinners, lunch-
eons, sandwiches, snacks and other similar products
which are commonly sold at snack bars, coffee shops
or luncheon counters whether with or without bever-
age (including coffee and tea) and regardless of
whether for consumption on or off the premises of the
vendor, it isoperating as a food-service establishment
and must collect sales and service tax on all such
sales, all sales of hot food or drink are considered to
be prepared for immediate consumption by virtue of
their heated condition and are therefore subject to
sales and service tax regardiess of the nature of the

. business making the sale or when the feod or drink is
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actually consumed. Examplesoftaxable salesinclude
{by way of illustration and not limitation} the sale of:

10.7.9.3.a. Food or drink prepared and
served for immediate consumption or or near the
premises of the seller,

y 10,7.9.3.b. Food or drink prepared and
sold on a "take-out" or "to-go" basis for immediate

consumption on or off the premises of the seller.

10.7.9.3.¢c. Not prepared food (except bar-
becued chicken sold whole and unsliced).

10.7.9.3.d. Hot drinks such as coffee, tea
and cocoa.

10.7.9.3.e. Cold drinks sold in paper cups
or plastic cups, e.g., soft drinks, fruit juices and milk.

10.7.9.3.f. Food or drink arranged on a
tray, plate or platter, whether intended for individual
or multiple servings and whether sold by the pound or
by the serving, e.g., a deli tray of cold cuts and cheese

_ 10.7.9.3.g. A sandwich, either hot or cold.
A sandwich which is purchased in a frozen state and
which is taken from the premises of the retailer in
that state is exempt after June 30, 1981,

10.7.9.3.h. Acombinatienofhotioods,ora
combination of cold foods, or a combination of both hot
and cold foods, whether s0ld on a plate or in multiple
containers, when a single price has been established
for the meal or dinner, regardiess of any itemization
of the sales check.

10.7.9.4, Prepackaged food products. -- The
sale of prepackaged food products is exempt after




110CSR 13

June 30, 1981, The term "prepackaged foed products”
ineludes but is not limited to food packaged by the
preparer or food processor and sold by the retailer in
unopened original containers or packages. It also in-
cludes over- the-counter sales of food sold in bulk by
welght or measure and packaged by the delicatessen,
grocery, market, dairy or bakery store. This term
does not include meals, snacks, sandwiches and bev-
erages, etc., sold over-the-counter by these establish-
ments.

10.7.9.5. Definitions.

10.7.9.5.a. Food sold for immediate con-
sumption. - The term "food sold for immediate con-
sumption” means those sales of food which ordinarily
are sold for immediate consumption at or near the
premises of the seller and which are taxable even
though the food is sold on a "take-out” or "to-go” order
and is actually bagged, packaged or wrapped and tak-
en from the premises of the seller. Where and when
the customer actually eats the food is immaterial.

10.7.8.58.b. Hot prepared food. -- The term
"hot prepared food" means those products, items or
components which have been prepared for sale in a
heated state and which are seold at any temperature
which is higher than the air temperature of the room
or place where they are sold.

10.7.9.5.0.1. Food is prepared for sale in
a heated state if the vendor attempts to maintain the
food at a temperature which is warmer than the sur-
roundingair temperature by using heat lamps, warm-
ing trays, steam trays, ovens or similar units, or
cooks the food toorder, whether by microwave ovenor
more conventional means.

10.7.2.5.b.2. Ifthe sale isintended to be
of a hot food product, the sale is of 2 hot food product
regardless of any cooling which may incidentally oe-
cur.

10.7.8.5.b.3. Example, -- The sale of a
toasted sandwich intented to be in 2 heated state
when sold, such as a fried ham sandwich on toast, isa
sale of a hot prepared food even though it may have
cooled due to delay.

10.7.8.5.c. Singlesales price for meal. - A
single sales price is established for a combination of
hot or eold foods (or both hot and cold foods) when a
single price for the combination is listed on a menu, or

wall sign, or is otherwise established.

10.7.9.5.4. Sandwich. -- The term "sand-
wich" includes anything commonly thought of as a
sandwich including an open-faced sandwich. Poor
Boy, submarine, hoagie or hero sandwich and, for
purposes of these regulations, a hamburger, cheese-
burger, barbecue, fish sandwich, hot dog, sloppy joe
and other similar sandwiches.

10.7.9.6. Applications.

10.7.9.6.a. A customer orders a sandwich
and eats it on the premises. -- Taxable.

10.7.9.6.b. A customer orders a sandwich
"to go." -- Taxable,

10.7.9.6.c. A customer orders a sandwich
"to go" and also buys a fountain soft drink. -- All
taxable.

10.7.9.6.d. A customer orders a sandwich
"to go" and also buys a pound of potato salad -- The
sandwich is taxzable while the potato salad Is exempst.

10.7.9.6.e. A customer orders two sand-
wiches, two fountain soft drinks and a pound of potato
salad "to go." -- The sandwiches and soft drinks are
taxable while the potato salad is exempt.

10.7.9.6.f. A customer orders one sand-
wich "to go,” one cup of coffee, one pound of coffee, one
pound of sliced bologna, one-half pound of cheese and
one pound pf potato salad. -- The sandwich and coffee
are taxable while the bologna, cheese and salad are
exempt.

10.7.9.8.g. A customer orders two sand-
wiches "to go,” one cup of coffee, one small soft drink
(in paper cup), one pound of sliced bologna, one-half
pound of cheese and a pound of potato salad. -- The
sandwiches, coffee and soft drink are subject to tax
while the bologna, cheese and salad are exempt.

10.7.9.8.k. A customer purchasesa loafof
bread, one-half pound of salami, one quarter pound of
swiss cheese, a bag of potato chips and a canned soft
drink, all of which he takes with him. -- This entire
transaction is exempt.

10.7.9.6.1, Sales of hot pretzels and hot
popcorn are subject to tax.
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10.7.9.6.j. A customer orders a sandwich
"to go" and a soft drink which is sold in a czn. -- The
sandwich is subject to tax. The canned soft drink ex
exempt except when it is sold in a paper or plastic cup.

10.7.9.6.k. A delicatessen advertises the
sale of 2 hot ham and cheese sandwich, a order of po-
tatosalad and a canned soft drink for $3.50. Although
the vendor places the potato salad in a separate con-
tainer and the soft drink is old in a can, the entire
sales price of $3.50 is subject to sales tax because all
three (3) items are sold as components of an adver-
tised meal,

10.7.9.7. Purchasesfor useinbusinessorfor
resale. -- Delicatessens are exempt from the payment
of sales and service tax and use ftax, on all purchases
of the following goods. However, inorder toclaim this
exemption, the delicatessen must present a signed ex-
emption certificate to the venidor who is supplying the
good.

10.7.9.7.a. The purchase of foad, food
products and other tangible personal property for re-
sale to consumers is exempt from tax.

10.7.9.7.b. Th purchase of tangible per-
sonal property or services for use or consumption in
the business of selling food and food products as well
as other tangible personal property to consumers is
not exempt from tax.

Example 1. -- A delicatessen may not
purchase refrigeration repairs without imposition of
sales tax.

Example 2. -- A delicatessen that pur-
chases building materials to enlarge or remodel its
store or to construct a warehouse, ete., must pay sales
and service tax when purchasing such materials.

10.7.10. Bakery store or pastry shop.

10.7.10.1, Taxability. -- Sales by bakery
stores or pastry shops which sell their products in the
same manner as a grocery-type store selling baked
goods and pastries made by a third party, 2re exempt
from tax after June 30, 1981, except when their prod-
ucts are sold as provided in subsection 10.7.10.b.

10.7.10.2, Bakeries whicharealsofood-serv-
ice establishments. -- Bakery stores which also have
food- service facilities, whether they be limited fo
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sales of hot coffee, tea or cocoa and bakery products or
include a larger menu, and regardless of whether the
bakery has facilities for on- premise consumption or
all orders are sold on a "to-go" basis, must collect and
remit tax on all such food-service sales,

10.7.10.3. Application.

10.7.10.3.2. A customer has = doughnut
and coffee at the lunch counter of 2 donut shop and
also purchases a dozen doughnuts. -- The coffee and
doughnut are subject to sales and service tax while
the dozen doughnuts are exempt after June 30, 1981.

L 10.7.10.3.b. A customer orders one or
more doughnuts which are served to him at the lunch
counter of a bakery store. -- This sale is taxable.

_10.7.10.3.¢c. A custorner orders one or
more doughnuts to take with hi. -- This sale is exempt
from sales and service tax after June 30, 1881.

10.7.10.3.d. A customer orders a cup of
coffee "to go” and a dozen doughnuts. -- The coffee is
subject to the sales service tax while the doughnuts
are exempt after June 30, 1981,

10.7.1¢.3.e. A customer orders a cup of
coffee "to go” and a doughnut. -- The coffee is subject
to tax while the doughnut is exempt after June 30,
1981.

10.7.10.3.f A customer orders a cup of
coffee "to go” and a doughnut and also an apple pie. --
The coifee is subject to tax while the doughnut and
apple pie are exempt after June 30, 1981,

10.7.10.4. Prepackaged food products. -- The
sale of prepackaged food products is exempt after
June 30, 1981. The term "prepackaged food products”
ineludes but is not limited to food packaged by the
preparer or food processor and sold by the retailer in
unopened original containers or packages. It also in-
ciudes over- the-counter sales of food sold in bulk by
weight or measure and packaged by the delicatessen,
grocery, market, dairy or bakery store. This term
daoes not include meals, snacks, sandwiches and bev-
erages, etc., sold over-the-counter by these establish-
ments.

'10.7.10.5. Purchases for use in business and
for resale. -- Bakery stores and pastry shops ar ex-
empt from the payment of consumer sales and service
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tax and use tax, on all purchases of the following
goods. However, in order to claim this exemption, the
bakery store or pastry shop must present a signed ex-
emption certificate to the vendor who is supplying the
good.

10.7.10.5.a. The purchase of food, food
products and other tangible personal property for re-
sale to consumers is exempt from tax.

10.7.10.5.b. The purchase of tangible per-
sonal property or services for use or consumption in
the business of selling food and food products as well
as other tangible personal property to consumers is
not exempt from fax.

Example 1. -- A bakery store or pastry
shop may not purchase refrigeration repairs without
imposition of sales and service tax

Example 2. A bakery store or pastry
shop that purchase building materials to enlarge or
remodel its store or to construct a warehouse, efc,,
must pay sales and service tax when purchasing such
materials.

10.7.11, Dairv store.

10.7.11.1. Taxability --Retail sales by dairy
stores of milk and milk products that are intended for
human consumption and which are generally sold for
home consumption are exempt from sales and service
tax after June 30, 1981.

10.7.11.2. Salesofice cream. -- [cecreamand
other frozen milk products (including frozen yogurt
and frozen custard) which are sold in bulk; that is, in
pints, quarts and half-gallons, are exempt from tax
after June 30, 1981. Products such as Ice cream
cakes, ice cream pies and ice cream cake rolls, when
sold whole and unsliced are eligible food items. Sales
of ice cream and other frozen milk products (including
frozen yogurt and frozen custard) are subject to tax
when sold:

10.7.11.2.a. in cones, cups, dishes or on
plates; -

10.7.11.2.b. assundaesand bananasplits,
etc., :

10.7.11.2.¢c. as waffles and ice cream;
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10.7.11.2.d. as amilkshake; or

10.7.11.2.e. asaplece oficecream cake or
pie.

10.7.11.3. Sales of other food products, -- If
the dairy store sells other food and food products such
as those generally sold in a grocery-type store (with-
out a delicatessen), these sales are exempt from tax
after June 30, 1981. Ifthe dairy store makes salesor
dinners, luncheons, sandwiches, snacks, hot pizza or
other similar items which are commonly sold at snack
bars, coffee shops or luncheon counters, these sales
are subject to sales and service tax.

10.7.11.4. Prepackaged food products. -- The
sale of prepackaged food products is exempt after
June 30,1981, The term "prepackaged food products”
includes but is not limited to food packaged by the
preparer or foad processor and sold by the retailer in
unopened original containers or packages. It also in-
cludes over- the-counter sales of food sold in bulk by
weight or measure and packaged by the delicatessen,
grocery, market, dairy or bakery store. This term
does not include meals, snacks, sandwiches and bev-
erages, ete., sold over-the-counter by these establish-
ments. Examples include (by way of iHlustration and
not limitation) the sale of: .

10.7.11 .4.a. Popsicles, ice cream cones
and ice cream sandwiches which are prepackaged by
the manufacturer.

10.7.11.4.b. Products packaged and sold in
the same form as commonly found in grocery-type
stores.

10.7.11.5. Purchases for use in business or
for resale. -- Dairy stores are exempt from the pay-
ment of consumers sales and service tax and use tax,
on all purchases of the following goods, However, in
order to claim this exemption, the dairy store mus:
present a signed exemption certificate to the vendor
who is supplying the good.

10.7.11 5.2. The purchase of food, food
products and other tangible personal property for re-
sale to consumers is exempt from tax.

10.7.11.5.b. The purchase of tangible per-
sonal property or services for use or consumption in
the business of seliing food and food products as well
as other tangible personal property to consumers is




110 C3R 15

not exempt from tax.

Example 1. A dairy store may not pur-
chase refrigeration repairs without imposition of
sales and service fax.

Example 2. A dairy store that pur-
chases building materials to enlarge or remodel its
store or to construet a warehouse, ete., must pay sales
and service tax when purchasing such materials.

10.7.12. Other retailers of food.

10.7.12.1. Taxability. -- Stores such as de-
partment stores, discount stores, variety stores, drug-
stores, gas stations and any other place of business
that sells angible personal property at retail are
generally required to collect sales and service tax on
all sales except when the sale is specifically made
exempt from tax by law or when the purchaser pres-
ents a valid exemption certificate. -~

10.7.12.2. Sales of food. -- Retail sales of food
and food products that are intended for human
consumption and which are generally sold for home
preparation or consumption (or both) are exempt from
sales tax after June 30, 1981. Sales of other food or
food products such as beer, ice and animal food, as
examples, and sales of dietary supplements, medi-
cines, vitamins and all nonfood commodities are sub-
ject to sales and service tax. Should the retailer also
sell dinners, luncheons, barbecued chicken (except
when sold whole and unsliced), sandwiches, snacks,
hot pizza and other similar items which are common-
ly sold at snack bars, coffee shops or luncheon count-
ers, then as to these sales only, the retailer is deemed
to be a food-service establishment. The fellowing is
provided as guidance for determining sales subject to
sales and service tax.

10.7.12.2.a. All sales from vending ma-
chines are subject to sales and service tax,

10.7.12.2.b. All restaurani, cafeteria,
snack bar and luncheon counter-type sales are subject
to sales and service tax regardless of whether the food
is consumed on the premises or is order "to go.”

10.7.12.2.c. Delicatessen-type sales are
subject to the sales and service tax.

10.7.12.2.d. Sales of doughnuts, cup
cakes, pies, cakes and other baked goods in the same
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manner as a bakery store or pastry shop, are subject
to the sales and service tax.

10.7.12.2.e. Sales of ice cream and ice
cream products in the same manner as a dairy store,
are subject to the sales and service tax.

10.7.12.2.f Salescffood and food products
such as candy bars, peanuts and other grocery-type
store items are sybject to the sales and service tax.

10.7.12.2.g. Sales of "hot peanuts” are
subject to sales and service tax. However, sales of
freshly roasted peanuts which are not intended to be
sold in 2 heated state are exempt after June 30, 1881,
even though they may be in a heated state when sold.
The criteria here is whether after roasting, the ven-
dor maintains the peanuts in a heated state.

10.7.12.2.h. Sales of "hot pretzels” are
subject to sales and service tax. However, sales of
freshly baked pretzels which are not intended to be
sold in 2 heated state are exempt after June 30, 1881,
even though they may be in a heated state when sold.
The criteria here is whether after baking, the vendor
meintains the pretzels in a heated state,

10.7.13. Salesof food from vending machines. --
All sales of tangible personal property (including
sales of food and food products) from vending ma-
chines are subject to sales and service tax, regardless
of who owns the machine or where it is located in this
state. Tax applies to each individual purchase which
is for an amount of five cents (0.05).

10.7.14, Caterers and catering operations.

10.7.14.1. Taxability. -- The law provides
that sales of food by a "food-service establishment”
are subject to sales and service tax. The term "food-
service establishment" is defined In West Virginia

Code §11-15- 11(e) to include a catering operation.

10.7.14.2. Definitionof"caterer.”--Theterm
"eaterer" means one primarily engaged In the selling,
providing or furnishing of food and beverzages which
are essentially prepared and usuzlly ready-to-eat.
This foed and beverage is usually intended for imme-
diate consumption or for consumption at a specific
meal, affair or social function, and generally is served
at the premises of one other than the caterer. The
sale is taxabie regardless of whether or not the food
and beverage are delivered to those premises by the
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caterer or whether food service is also provided by the
caterer,

10.7.14.3. Application of tax.

10.7.14.3.a. Tax applies to the total
charges made by caterers for serving meals, food and
drink, inclusive of charges for food, the use of dishes,
silverware, glasses, chairs, tables, etc., used in con-
nection with serving meals and for labor of serving
meals.

10.7.14.3.b. Tax applies to charges made
by caterers for preparing and serving meals and
drinks even though the food is not provided by the ca-
terers.

10.7.14.3.¢c. Tax also applies to charges
made by caterers for rental of dishes, silverware,
glasses, ete., if no food is provided or served by cater-
ers in connection with the rental.

10.7.14.3.d. Tax applies to the labor of
serving meals, whether performed by himself or by
his employees or subcontractors,

10.7.14.3.e. Tax applies to charges made
by caterers for preparing and serving meals and
drinks even though the food is not provided by the ca-
terers.

10.7.14.3.f. Sales of meals by caterers to
social clubs, fraternal organizations or other perzons
are sales for resale If such sacial clubs, fraternal
organizations or other persons are the retailers of the
mezls subject to tax.

10.7.14.3.g. If a caterer makes salestoa
school, or to a church, no tax would be due irrespec-
tive of location or place of sale.

10.7.14.3.h. Sales of meals by caterers to
social clubs, fraternal organizations or other persons
are clubs for resale, even though prepared and served
by the caterer. If such clubs, fraternal organizations,
or other persons are retailers of the meals and can
give a valid exemption certification to the caterer, the
saleisexempt fromtax, Otherwise, the sale s subject
to sales and service tax unless for some other reason
the purchaser can give a valid exemption certificate,

10.7.14.3.1. Where the sales agreement
does not require the caterer to prepare and serve the
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food as meals but rather to serve the food buffet style,
tax nevertheless applies to the total charge.

§110-15-11. Tmposition of tax on gasoline and spe-
cial fuels.

11.1. General.-- All salesof gasoline or special fuel
by distributors or importers, except when to ancther
distributor for resale in this State, and 2l gasoline or
special fuel furnished or delivered within this State to
consumers or users shall be subject to the sales and
service tax and use tax. Sales of gasoline ar special
fuel by a2 person who paid the sales and service tax or
use tax on his purchases of fuel, shall not thereafter
again be subject to such tax, This section shall be
construedsothat all gallons of gasoline or special fuel
sold and delivered, or delivered, in this State shall be
subject to the sales and service tax or the use tax,

11.1.1. On purchase out-of-state. -- An excise
tax is imposed on the use or consumption in this state
of gasoline or special fuel which was purchased out-
side the State. The rate of this tax is five percent (5%)
on the average wholesale price of such gasoline or
special fuel, as such wholesale price is defined and
determined under subsection 11.4, notwithstanding
any provision of West Virginia Code §11-15A-1 et zeq.
to the contrary. The gasoline or special fuel contain-
ed in the supply tank of a motor vehicle that is nota
motor carrier shall not be subject to this tax; however,
the gasoline or special fuel which is in the supply tank
or auxiliary tank of construction equipment, mining
equipment, track maintenance equipment or other
similar equipment, when such equipment is brought
into this State, shall be taxed in the same manner as
the gasoline or special fuel which is in the supply tank
of & motor carrier.

11.1.2. Upon whom tax imposed, -- The sales
and service tax and use tax imposed on the sale or use
of gasoline and special fuel within this State shall be
collected on the metered quantity withdrawn from
storage within this State. For periods beginning onor
after October 1, 1987, the quantity delivered shall be
either the actual metered gallons delivered or the
quantity delivered being calculated by converting to
80°F. the quantity transferred by means of either
temperature compensating meters approved by the
West Virginia Department of Labor, Weights and
Measures Division, or by mathematical conversion
using American Petroieum Institute (API) ASTM.IP
Petroleum Measurement Tables for specific gravity
and temperature, This measure shall be the same as
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that required for calculation of the gasoline and spe-
cialfuel excise tax imposed by West Virginia Code §11-
14-1 et seq. and §11- 14A-1 et seq. If the metered
guantity delivered is not determined by temperature
compensating meter, as aforesaid, and the taxpayer
does not convert said gallons delivered to tempera-
ture adjusted gallons or, after making a mathemati-
cal conversion fails to keep and maintain records to
support and substantiate the conversion, then the
amount of tax due shall be determined by the number
of metered gallons of gasoline or special fuel delivered
witheut adjustment for temperature. Any taxpayer
using the conversion method for determining the
quantity delivered must record the conversion adjust-
ment on each invoice and must continue to use that
method for the entire tax year for the sales and serv-
ice tax and the use tax,

11.2. Measure of tax. -- The measure of tax on
sales of gascline or special fuel by distributors or
importers shall be the average wholesale price as de-
fined and determined in Section 11.4 of these regula-
tions. It is recognized that the sales and service tax
and use tax is generally imposed on gross proceeds
from sales to ultimate consumers, while the sales and
service tax and use tax on gasoline and special fuel is
irnposed on the average wholesale price of such gaso-
line and special fuel; as a result, for the purposes of
either the sales and service tax or the use tax, the
average wholesale price shall not be less than ninety-
seven cents ($0.97) per gallon of gasoline or special
fue!l for all gallons of gasoline and special fuel sold
during the reporting period.

11.3. Definitions, -- For purposes of this Section:

11.3.1. "Aireraft" shall include any airplane or
helicopter that lands in this State on a regular or
routine basis, and transports passengers or freight,

11.3.2. "Aircraft fuel” shall mean gasoline and
special fuel suitable for use in any aireraft engine.

11.3.3. "Distributor” shall mean and include

ever person: |

11.3.3.1. Who produces, manufacturers, proc-

esses or otherwise alters gasoline or special fuel in
this State for use or for sale;

11.3.3.2. Who engages in this State in the
sale of gasoline or special fuel for the purpese of
resale or for distribution; or
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11.3.3.3. Who receives gasoline or special
fuel into the cargo tank of a tank wagon in this State
for use or sale by such person,

11.3.4. "Gasoline" shall mean and include any
product commeonly or commercially known as gaso-
line, regardless of classification, suitable for use as
fuel in an internal combustion engine, except special
fuel as hereinafter defined, including any product ob-
tained by blending together any one or more products,
with or without other products, if the resultani prod-
uet is capable of the same use.

11.3.5. "Importer” shallmeanand include every
person, resident or nonresident, other than a distribu-
tor, who receives gasoline or special fuel cutside this
State for use, sale or consumption within this state,
but shall not include the fue! in the supply tank of a
motor vehicle that is not a motor carrier.

11.3.8. "Motor carrier” shall mean and include:
(A) Any passenger vehicle which as seats for more
than nine (9) passengers in addition to the driver, any
road tractor, tractor truck or any truck having more
than two (2) axles, which is operated or caused to be
operated, by any person on any highway in this State
using gasoline or special fuel; and (B) any aircraft,
barge or other watercraft, or locomotive transporting
passengers or freight in or through this State.

11.3.7. "Motor vehicle” shall mean and include
automobiles, motor carriers, motor trucks, motorey-
cles and all other vehicles or equipment, engines or
machines which are operated or propelled by combus-

tion of gasoline or special fuel.

11.3.8. "Retaildealerof gasoline or special fuel”
shall mean and include any person not a distributor
who sells gasoline or special fuel from a fixed location
in this State to users.

11.3.9, Specialfuel” shall mean and include any
gas or liquid, other than gasoline, used or suitable for
use as fuel in an internal combustion engine. The
term "special fuel” shall inciude products commonly
known as natural or casing-head gascline and shall
include special fuel for heating any private residen-
tial dwelling, building or other premises; but shall not
include any petroleum product or chemical compound
such as aleohol, industrial solvent, heavy furnace oil,
lubricant, ete., not commonly used nor practicably
suited for use as fuel in an internal combustion en-

gine.
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11.3.10. "Supply tank" shall mean any recepta-
cle on a motor vehicle from which gasoline or special
fuel is supplied for the propulsion of the vehicle or
equipment located thereon, exclusive of a cargo tank.
A supply tank includes a separate compartment of a
cargo tank used as a supply tank, and any zuxiliary
tank or receptacle of any kind of cargo tank, from
which gasoline or special fuel is supplied for the pro-
pulsion of the vehicle, whether or not such tank or
receptacle is directly connected to the fuel supply line
of the vehicle.

11.3.11, "Tank wagon' shall mean and include
any motor vehicle or vessel with a cargo tank or cargo
tanks ordinarily used for making deliveries of gaso-
line or special fuel, or both, for sale or use.

11.3.12. "Taxpayer” shall mean any person lia-
ble for the sales and service and use tax imposed on
the sale of gasoline and special fuel.

11.3.13. "User"shall mean any person who pur-
chases gasoline or special fuel for use or consumption.

11.4. Determination of average wholesale price.

11.4.1. To simplify determining the average
wholesale price of all gasoline and special fuel, the
Tax Commissioner shall, effective with the period be-
ginning April 1, 1983, and annually on each January
first thereafter, determine the average wholesale
price of gasoline and special fuel for each annual peri-
od. The basis for determining the average wholesale
price shall be sales data gathered for the immediately
preceding period of July I through October 31. The
Tax Commissioner shall provide the annuzal notifica-
tion of the average wholesale price of gasoline and
special fuel at least thirty (30) days in advance of each
annual period which commences on the first day of
January. Such notification shall ke accomplished by
filing notice of the average wholesale price in the
State Register, and by such other means as the Tax
Commissioner deems reasonable.

11.4.2. The "average wholesale price" shall
mezan the single, statewide average per gallon whole-
sale price, rounded to the third decimal (thousandth
of a cent), exclusive of state and federal excise taxes
on each gallon of gasoline or diesal fuel, as deter-
mined by the Tax Commissioner from information
furnished by distributors of gasoline or special fuel in
this State, or such other information regarding
wholesale selling prices as the Tax Commissioner
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may gather, or a combination of such information.
The Tax Comrrissioner shall make his determina-
tion of average wholesale price by random sample
survey: Provided, That in no event shall the average
wholesale price be determined to be less than ninety-
seven cents ($0.97) per gallon of gasoline or special
fuel.

11.4.3. All actions of the Tax Commissioner in
acquiring data necessary to establish and determine
the average wholesale price of gasoline and special
fuel, in providing notification of his determination
prior to the effective date of any change in rate, and in
establishing and determining the average wholesale
price of gasoline and special fuel, may be made by the
Tax Commissioner without compliance with the pro-
visions of West Virginia Code §29A-3-1 et seq.

11.4.4, In any administrative or court proceed-
ing brought to challenge the average wholesale price
of gasoline and special fuel as determined by the Tax
Commissioner, his determination shall be presumed
to be correct and shall not be set aside unless it is
clearly erroneous.

11.5. Computation of tax due from motor carriers.
-- Every person who operates or causes to be operated
a motor carrier in this State shall pay the gasoline
and special fuel tax on the average wholesale price of
all gallons of gasoline or special fuel used in the
operation of any such motor carrier within this State,
under the following rules:

11.5.1. The total amount of gasoline or special
fuel used in the operation of the motor carrier within
this State shall be that proportion of the total amount
of gasoline and special fuel used in any motor carri-
er's operations within and without this State (wheth-
er loaded or not), that the total number of miles trav-
eled within this State bears to the total number of
miles traveled within and without this State. Sepa-
rate miles must be computed for any motor carrier

_operated in tandum or in series. Alr carrier opera-

tions may be caleulated and determined by the use of
an hour meter.

11.5.2. A motorecarrier shall first determine the
gross amount of tax due under this secrion on the av-
erage wholesale value, determined under subsection
11.4, of all gasoline and special fuel used in the opera-
tion of the motor carrier within this State during the
preceding quarter, as if all gasoline and special fuel
had been purchased outside this State.
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11.5.3. Next, the taxpayer shall determine the
sotal tax paid under West Virginia Code §11-15-1 et
seq. of this Chapter on all gasoline and special fuel
purchased in this State for use in the operation of the
motor carrier. _

11.5.4. The difference between the foregoing
subsection 11.5.2 and subsection 11.5.3 is the amount
of use tax due when subsection 11.5.2 is greater than
subsection 11.5.3, or the amount to be refunded or
credited to the motor carrier when subsection11.5.31s
greater than subsection 11.5.2, which refund or eredit
shall be allowed in the same manner and under the
same conditions as a refund or credit is allowed for
the tax imposed by West Virginiza Code §11-14A-1 et
seq. - .

11.6. Return and payment of tax. -- The sales and
service tax imposed on the sales of gasoline and spe-
cial fuel and the use fax imposed on the use or con-
sumption in this Siate of gasoline or special fuel shall
be paid by each taxpayer on or before the twenty-fiith
day of January, April, July and October of each year
except that for distributors and importers the fax
shall be due on the twenty-fifth day of each month,
Payment shall be by check, bank draft, certified check
or money order, payable to the Tax Commissioner,
and it shall be for the amount of tax due for the pre-
ceding quarter. Every taxpayer shall make and filea
properly completed return as the Tax Commissioner
may require and with such return, remit such tax as
shown thereon, if any.

11.7. Compliance. -- To facilitate ease of adminis-
tration and compliance by taxpayers, the Tax Com-
missioner requires distributors, importers and other
persons liable for the sales and service tax imposed on
sales of gasoline or special fuel and on the gasoline
and special fuel excise tax imposed by Wes: Virginia
Code §1-14-1 et seq., or motor carriers liable for the
use tax imposed on the use of gasoline or special fuel
in the operation of motor carriers within this State
and on the tax imposed by West Virginia Code §11-
14A-1 et seq. on such gallons of gasoline or special
fuel, to file a combined return and make a combined
payment of the sales and service tax due and the
above-referenced excise tax, or the use fax due and
the motor carrier road tax on such fuel. In order to
facilitate the use of a combined return and the mak-
ing of a single payment, the due date for the gasoline
angd special fuel excise tax and its return and the due
date for the motor carrier road tax with its return is
changed to the twenty-fifth day of January, April, Ju-

ly and October for motor carriers and the twenty-fifth

day of each month for distributers and importers.

11.8. Direct pay permits. -- A direct pay permit
issued under Section 9¢ of these regulations cannat be
used to purchase gasoline and special fuel.

11.9. Credit against use tax, -- A credit will be

_allowed against a taxpaver's use tax liability for sales
g ¥
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tax lawfully paid to another state. To show entitle-
ment to this credit, a taxpayer must show that sales
tax was actually paid to another state and that gallon-
age on which said sales tax was paid was consumed
within this State for fuel subjected to sales tax in
anotherstate, the First-in, First-out (FIFO) method of
accounting shall be employed. In claiming 2 credit
under this subsection, a true, ceriified copy of all
invoices shall be required.

11.10. Dedication of tax to highways. -- All sales
and service tax and use tax collected on the sale and
use of gasoline and special fuel, after deducting the
amount of any refunds lawfully paid, shall be deposit-
edinthe "Road Fund" in the State Treasurer's Office.
The funds so deposited shall be used only for the pur-
pose of construction, reconstruction, maintenanceand
repair of highways, and payment of principal and in-
terest on state bonds issued for highway purposes.

11.11. Construction. -- The sales and service tax
and the use tax imposed on the sale or use of gasoline
or special fuel in this State shall not be construed as
taxing any gasoline or special fuel which the state is
prohibited from taxing under the Constitution of this
State or the Constitution or laws of the United States

$110-15-12. Collection Of Tax.

12.1. Tax paid by ultimate consumer. -- It is the
intent of West Virginia Code §811-15-1 et seq. that the
zales and service tax levied thereunder shall be
passed on to and be paid by the ultimate consumer.
The amount of the tax shall be added to the sales
price, and shall constitute a part of that price and be
collectible as such.

12 2. Tax as debt. -- The amount of sales and serv-
ice tax and use tax required to be collected by any
vendor or retailer is deemed to be held in trust for the
Stateof West Virginia{See West Virginia Code §11-10-
5j)and any sales and service tax and use tax collecsed
by any vendor or retailer shall constitute a debt owed
to this State,
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12.3. Conditional sales, credit sales, ete. -- A
vendor or retailer doing business wholly or partially
on a credit basis shall require the purchaser to pay
the full amount of tax due upon a credit sale at the
time such sale is made or within thirty (30) days
thereafter,

12.3.1, Cash and credit sales. — Those sales
transactions in which the purchase price is paid upon
delivery of the merchandise to the purchaser, or prior
thereto, and those rental transactions in which the
renial is paid either upon delivery of the rented prop-
erty to the lessee or the return of such property, orin
advance of either of these events, are cash sales, All
other sales and rental transactions are credit sales.

12.3.1.1. Ifthesaleis a cash sale, the vendor
shall require the purchaser to pay the tax at the time
of making the sale. If the sale is a credit sale, the
vendor shall require the purchaser to pay the tax at
the time such sale is made, or within thirty (30) days
thereafter.

12.3.1.2. When several items are purchased
simultaneously, the tax may be computed on the total
szle price of the items so purchased. This is the only
situation in which purchases may be aggregated in
the computation of the tax. Separate szales transaec-
tions may not be aggregated.

12.3.1.3, Forexample, if merchandise is pur-
chased at the cosmetic counter, delivered to the pur-
chaser and a purchase price of sixty cents ($0.60) paid,
this is a complete sale and three cents ($0.03) tax
rmust be collected. If the same purchaser goes to the
eandy eounter and makes aten cent (§.010.) purchase,
there iz a new sale and one cent {0.01) tax must be
collected thereon. The cosmetic sale and the candy
sale may not be aggregated so as to permit the pay-
ment of three cents ($0.03) cénts tax instead of four
cents ($0.04),

12.3.2. Conditional sales.

12.3.2.1, For the purpose of gbtaining unifor-
mity and consistency among all vendors in the
administration of the sales and service tax and use
tax with respect to conditional sales, a conditional
sale is defined %o mean an agreement for the sale of
tangible personal property pursuant to which posses-
sion is delivered to the buyer, but title is retained by
the selier until the performance of some condition,
usually the payment of the purchase price. A condi-

P
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tional sale shall be considered to be a sale made at the
time of, and at the place of, acceptance of the purchase
offer by the seller. The tax applies to conditional
sales as to the time the szle is made and must be col-
lected in the same manner as for charge sales, ie.,
within thirty {(30) days from the time sale is consum-
mated.

12.3.2.2. Purchases under conditiona!l sales
contracts with out-oftstate retailers are subject to the
use tax. If the conditional sale is made by an out-of-
state vendor who is not authorized to collect use tax,
the purchaser is required to pay such tax to the Tax
Department on or before the fifteenth day of the
month next succeeding the quarterly pericd in which
the purchase was made. If a conditional sale is made
by an out-of-state retailer who is authorized to collect
use tax, five percent {5%) of that portion of the pur-
chase price actually received during a quarterly peri-
od shall be remitted to the Tax Department by the re-
tailer.

12.3.3. Salesonapproval, --Ifa considerationis
given therefore, sales of tangible personal property on
approval are subject to the tax. Sales with agree-
ments to repurchase and sales for cash on delivery al-
s0 are subject to such tax,

12.3.4. Lease-Purchase sales.-- So-called
"leases" of tangible personal property wherein title is
passed to the "lessee” upon completion of purchase.
price payments are sales, and the full tax must be col-
lected and paid at or prior to the delivery of the tangi-
ble personal property to the purchaser or within thir-
£y (30) days after delivery.

12.3.5. Finance and carrying charges. -- The
sale price upon which the sales and service tax or use
tax is to be computed shall not include carrying
charges, finance charges or similar items, For exam-
ple, a sewing machine priced at $380.00 is sold under a
conditional sales contract which provides for deferred
monthly pavments. A carrying charge of $5.00 is add-
ed to the sale price to cover the cost of recording the
contract and billing the purchaser, thus making the
total cost to the purchaser $85.00. The tax is to be
computed on $80.00.

12.3.6. Discounts. -- Anydiscountallowed atthe
time of sale which establishes the final selling price
for the article at that time may be deducted in arriv-
ing at the base price subject to the tex. Discounts
which are allowed after the sale Is made or upon con-
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ditions or events happening at some future time, such
as a certain percentage discount being allowed if paid
within a specified period, are not deductible in deter-
mining the tax base for the sales and service tax or
use tax liability.

12.3.7. Exchanged merchandise, -- When mer-
chandise, the sale of which has been taxed under the
sales and service tax or use tax, Is exchanged, the
value of the merchandise exchanged may be deducted
from the sale price of the article purchased and tax
coliected upon the balance.

12.3.8. Rebatesand trade-ins. -- Whenmerchan-
dise is taken as a trade-in for the purpose of reducing
the price the purchaser must pay, the value of the
item shall be applied in such a way so as to reduce the
amount subject to tax. However, the amount of any
rebate available to entice the purchase of the item
shall not be applied so as to reduce the amount of the
sale price subject to tax. Inother words, the sale price
shall be reduced by the value of any item traded-in
but not by the amount of any rebate.

12.3.8.1. Example 1. -- A person owns a 16-
foot boat with a value of $2,500.00 but seeks to pur-
chase an 18- foot boat which will sell for $10,000.00.
The $2,500.00 value of the trade-in may be applied to
reduce the amount of the sale price subject to tax;
therefore, $7,500.00 will be subject to tax,

12.3.8.2. Example 2. In order to increase
sales, a manufacturer offers a ten dollar (§10.00) re-
bate on the purchase of a fifty dollar (350.00) power
saw. The entire fifty doliar ($50.00) will be subject to
tax. However, a rebate offered by a retailer to his
customer is treated as a cash discount.

12,3.9. Merchandise held or laid away, When
merchandise is held or laid away by the vendor pend-
ing a payment of all or part of the purchase price, the
sale for sales and service tax or use tax purposes oc-
curs when the merchandise is delivered to the pur-
chaser. If an unpaid balance remains at the time the
merchandise is delivered, the sale is to be treated 25 2
charge sale..

12.3.10, Barter. When instead of money, the
consideration for a sale is tangible personzl property
or services, the tax i{s to be computed upon the sales
value of the article or articles sold or the services
provided.

46

12.3.11. Sales which are rescinded - returned or
damaged merchandise. When a sale upon which tax
was collected is rescinded, the tax shall be refunded to
the purchaser unless it has previously been remitted
to the Tax Department. The sales and services tax
must generally be remitted on or before the fifteenth
(15th) day of the month next succeeding the month in
which the tax acerued. Collected use taxes must be
remisted on or before the fifieenth (15th) day of the
month nest succeeding the calendar quarter in which
the tax accrued.

§110-15-13. Filing Tax Returns.

13.1. Bales and service tax return and payment;
exception. Except as otherwise required under sub-
seciions 9¢.2, 11.6 and 13.1.3 of these regulations, the
sales and service taxes levied shall be due and pay-
able in monthly installments, on or before the fif-
teenth (15th) day of the month next succeeding the
month in which the tax accrued. The taxpayer shall,
on or before the fifteenth (15th) day of each month,
make out and mail to the Tax Commissioner the pre-
scribed return for the preceding month showing: {(a)
The total gross proceeds of business for that moenth;
(b) the gross proceeds of business upon which the tax
is based; {¢) the amount of the tax for which he is
lizble; and (d) any further information necessary in
the computation and collection of the tax which the
Tax Commissioner may require. Remittance for the
amountof tax due, ifany, shall accompany the return:
Provided, that notwithstanding the provisions of W.
Va.Code $11-15-30,any such taxcollected by the Alco-
hol Beverage Control Commissioner from persons or
organizationslicensed under authority of W. Va. Code
§60-7-1 et seq., shall be paid into a revolving fund
account in the State Treasury, designated the
"Drunk Driving Prevention Fund."

A monthly return shall be signed by the taxpayer
orhisduly authorized agent. Anunsigned return will
be deemed incomplete and may be returned to the tax-
payer as improperly filed,

13.1.1. Other times for filing returns. The Tax
Commissioner may, upon written request, authorize a
taxpayer whose books and records are not kept on a
monthly basis tofile returns at times other than those
specified in the foregoing subsection 13.1, but in no
event shall a taxpayer make less than one return 2
calendar month, excep: as provided in the following
subsection 13.1.2. or ag may be authorized in writing
by the Tax Commissioner. In order to receive such
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permission or authorization, the taxpayer must show
that the monthly filing otherwise required will im-
pose an undue hardship.

18.1.2. Quarterly return. Except as otherwise
required under subsections 9¢.2, 11.8 and 13.1.3 of
these regulations, when the total tax for which a per-
son is liable does not exceed fifty dollars (§50.00) for
any month, he may make a quarterly return onor be-
fore the fifteenth {15th) day of the first month in the
next succeeding quarter in lieu of monthly returns,
Quarterly returns are due on or before April 15, July
15, and October 15.

13.1.3. Annual return; extension of time. Onor
before the end of the calendar year, each person liable
for the payvment of sales and service tax shall file an
annual return. The form of such return shall be as
follows:

13.1.3.1. For taxpayers filing on a monthly
basis, such annual return shall show the total gross
proceeds of business and the gross proceeds of busi-
ness upon which the tax is based for the month of De-
cember fogether with any other information which
the Tax Commissioner may require.

13.1.3.2. Fortaxpayersiilingon a quarterly
basis, such annual return shall show the total gross
proceeds of business and the gross proceeds of busi-
ness upon which the tax is based for the calendar
quarter ending December thirty-first together with
any other information which the Tax Commissioner
may require,

13.1.3.3. An annual return may not be filed
unless all previous monthly or quarterly returns have
been filed and tax due, if any, has been paid.

13.1.3.4. Consolidated returns. A persen
operating two or more places of business of like char-
acter from which are made or dispensed sales or serv-
ices which are subject to the sales and service tax
shall file consolidated returns covering all such sales
or services. Whenever a consolidated monthly return
is filed, a schedule shall be attached showing, for each
place of business, total sales and charges for render-
ing services, total transactions subject to the sales

and service tax and total sales and service tax coilec-.

tions.

13.1.3.5. Payment. After deducting the
amount of prior payments daring the tax year, the

M
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taxpayer shall forward the annual return along with
payment of any remaining sales and service tax, due
for the preceding tax year, to the Tax Commissioner.
The taxpaver or his duly authorized agent shall veri-
fv the return under oath.

13.1.3.6. Extension of time, The Tax Com-
missioner for good cause shown and on written appii-
cation of a taxpayer, may extend the time for making
any return required by the provisions of W, Va. Code
§11-15-1 et seq.

13.1.3.6.2. Requestsforextensionsoftime
will not be considered ifreceived after the due date of
the return. No extension will be granted for a period
in excess of thirty (30) days.

13.1.4. Liability of successor.

13.1.4.1, The successor in business of any
person who sells out a business or stock of goods, or
ceases doing business, shall be personally iable for
the payment of tax, additions to tax, penalties and
interest unpaid after expiration of the thirty {30) day
period allowed for payment by the predecessor.

13.1.4.2. Theterm "successor” refers to any
person who directly or indirectly purchases, acquires,
or succeeds to the business or the stock of goods of any
person quitting, selling, or otherwise disposing of a
business or stock of goods, The purchase or acquisi-
tion of a business may give rise to successor liability
whether the consideration is money, property, as-
sumption ofiiabilities or cancellation of indebtedness. -

13.1.4.3. The liability of a successor arises
from any sale, transfer, assignment or other acquisi-
tion of a business or stock of goods. A person who
purchases or acquires a portion of 2 business or stock
of goods may become liable as a successor where he
purchasesoracquires substantialiy all of the business
assets or stock of goods.

13.1.4.4, The business assets include the
assets of a business pertaining directly to the conduct
of the business. Business assets include real property
or any interest therein; tangible personal property,
including fixtures, equipment and vehicles; and in-
tangible property, including accounts receivable, con-
tracts, business name, business goodwill, customer
lists, delivery routes, patents, trademarks or copy-
rights,
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13.1.4.5. If any taxpayer operates more than
one business at separate locations, each business lo-
Ojcation is a separate business and has a separate sto
of goods for purposes of determining successor liablii-
ty. A successor of the business or stock of goods of any
business location is subject to liability as a successor
with respect to the tax attributable to that location
even if he does niot purchase the business or stock of
goods of all the Tocations.

13.1.4.6. The change in the form of a busi
ness will generally give rise to successor liability,
such as the incorporation of a sole proprietorship or
partnership, the voluntary or inveluntary dissolution
of a corporation, the merger or consolidation ol two or
more corporations, the formation of a partnership
from one or more sole proprietorships or corporations;
or change in the name of a corporation.

13.1.4.7. Successor liability does not arisein
connection with sales or transfers pursuant to assign-
ments for the benefit of creditors, deeds of trust, or
security interest, statutory liens, judgement liens
unless the previous owner receives purchase money
from the transfer or sale. Any business operated un-
der chapter 11 of the United States Code, which is
purchased or acquired by another person, shall not
give rize to successor lability.

13.1.4.8. The purchaser or transferee of the
business or stock of goods will be released from liabil-
ity if he withholds from the purchase price an amount
sufficient to cover the tax liability of the seller or
predecessor, or if he obtains a certificate from the Tax
Department stating that no taxes are due from the
seller or predecessor. Purchase price is not limited to
cash transferred to the geller, but includes any consid-
eration flowing directly or indirectly to a seller or
predecessor.

13.1.4.9. The requirement to withhold does
not necessarily mean toretain or hold physical assets,
but means dealing with the purchase considerationin
stuch a mannrer as to deny the seller or the predecessor
the benefit of the purchase consideration and 1o make
it available to the State for the satisfaction of the tax
liability.

13.1.4.10. The liability of a successor ex-
tends to taxes incurred in the course of operation of
the business by the predecessor, or any prior prede-
cessor. The liability includes all taxes, interest, and
additions to tax, whether assessed or unassessed
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againstthe predecessor, and without regard to wheth-
er z tax lien has been Issued or perfected against the
predecessor. If any predecessor is given = certificate
relating to the tax lability of a prior predecessar,
then the successor shall only be liable for the tax
liability of his immediate predecessor.

13.2. Use tax return and payment; exception, Ex-
cept as otherwise required under subsections 9¢.2 and
11.6 of these regulations, each retailer required or
authorizedby W. Va. Code §8110-15A-80r 11-15A-T to
collect the use tax, shall be required fo pay to the Tax
Commissioner the amount of such tax collected, with
that amount being due and payable on or before the
fifteenth (15th) day of the month next succeeding each
quarterly period. At suchtime, eachretailer shall file
with the Tax Commissioner a return for the preced-
ing quarterly period in such form as may be pre-
scribed by the Tax Commissioner. The form shall
show the sales price of any or all tangible personal
property and taxable services gold by the retailer dur-
ing such preceding quarterly period, the use of which
is subject to the use tax, and such other information
as the Tax Commissioner may deem necessary. The
return shall be accompanied by a remittance of the
amount of such tax for the pericd covered by the re-
turn: provided, that where tangible personal property
is sold under 2 conditional sales contract, or under
any other form of sale wherein the payment of the
principal sum, or a part thereof 1s extended over a
period longer than sixty (60) days from the date of the
sale, theretailer may collect and remit for each quart-
erly period that portion of the tax equal to {ive percent
(5%) of the portion of the purchase price actually re-
ceived during such quarterly period. The Tax Com-
missioner, if he deems it necessary in ordar to insure
payment to the State of the amount of such use {ax,
may in any or all cases require returns and payments
of such amount to be made for other than quarteriy
periods. The Tax Commissioner may, upon reguest
and a proper showing of the necessity therefor, grant
an extension of time not to exceed thirty (30) days for
making any return and payment; provided, such re-
quest is received by the Tax Department prior to the
due date of the return. Returns shall be signed by the
retailer or hisduly authorized agent, and must be cer-
tiffied by himto be correct. An unsigned return will be
deemed incompiete and may be returned to the tax-
payer as improperly filed.

§110-15-14, Maintenance Of Records.

14,1 Sales and service tax records.
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14.1.1. Keeping and preserving records. Each
person shall keep complete and accurate records of
taxable sales and of charges, together with a complete
and accurate records of taxable szles and of charges,
together with a record of the tax collected thereon,
and shall keep all invoices, bills of lading and such
other pertinent documents in such form as the Tax
Commissioner may require. Such records and other
documents shall be preserved for a period of time not
less than three (3) years, unless the Tax Commission-
er shall consent in writing to their destruction within
that period or by arder require that they be kept long-
er. Records must be kept so long as the period or by
order require that they be kept longer. Records must
be kept so long as the period is open to assessment or
refund. Any person who fails to maintain appropriate
records shall he subject to the provisions for W. Va.
Code §11-9-1 et seq.

14.1.1.1. Forthose transactions in whichthe
purchaser provides to the vendor the direct payment
permit number, the vendor shall retain a record copy
of the inveice with the direct payment permit number
printed thereon.

14.1.2, When separate records of sales required.
Any vendor engaged in a business subject to the sales
and service tax, who is at the same time engaged in
some other kind of business, occupation or profession,
not subject to such tax, shall keep records to show
separately the transactions used in determining the
tax base for the sales and servies taxed. In the event
such person fails to keep such separate records there
shall be levied upon him a tax based upon the entire
gross proceeds of both or all of his businesses,

14.1.3. Salestoaffiliated companies or persons,
In determining gross proceeds of sales from one to an-
other of affiliated companies or persons, or under oth-
er circumstances where the relation between the buy-
er and seller is such that the gross proceeds from a
sale are not indicative of the true value of the subject
matter of the sale, the tax shall be based upon the fair
market value of the goods as if in a transaction in-
volving a willing buyer and a willing seller, with nei-
ther buyer nor seller being required to act.

14.1.4. Records of nonresidents doing business
in state. A nonresident person or foreign corporation
engaged in 2 business within this state in the conduct
of which the sales and service tax levied becomes due,
shall keep within this state adequate records concern-
ing the operation of the business, and all sales and

service taxes collected in the course of the business.
The amount of the sales and service tax collected
shall not be transmitted outside of this state without
the written consent of, and in accordance with the

 conditions prescribed by, the Tax Commissioner.
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14.2. Use taxrecords.

14.2.1. Keeping and preservingrecerds. Every
retailer required or authorized to collect use taxes
and every person using in this state tangible personal
property or taxable services in this state, shall keep
such records, receipts, inveices, and other pertinent
papers as the Tax Commissioner shall require and in
such form as the Tax Commissioner shall require.
For those transactions in which the retailer provides
to the vendor the direct payment permit number, the
vendor shall retain a record copy of the invoice with
the direct payment permit number entered thereon.
Any person who fzils to maintain appropriate records
shallbesubjecttothe provisionsof W. Va.Code §11-9-1
et seq.

14,2.2. Examinaiion of recards. In addition to .
the Tax Commissioner's powers set forth in W. Va,
Code §11-10-1 etseq., the Tax Commissioner is hereby
authorized to examine the books, papers, records and
equipment of any person who either:

14.2.2.1. Isselling tangible personal proper-
ty or taxable services; or

14.2.2.2. Is liable for the use tax. The Tax
Commissioner may investigate the character of the

_business of any such person in order to verify the ac-

curacy of any return made, or if no return was made
by such person, to ascertzin and determine the
amount of use tax due. Any such books, papersandre-
cords shall be made available within this State for
such examination upon reasonable notice. However,
where the taxpayer's records must be kept out-of
state, the taxpayer may upon being notified by the
Tax Commissioner that an examination is to be
made, elect to do one of the following: 1) forthwith
transport the required records to a convenient point
in West Virginia and notify the Tax Commissioner of
the location where such records are available; or 2)
pay the reasonable traveling expenses of the Tax
Commissioner's representatives from Charleston,

West Virginia, to the out-of-state place where the re-
cords are kept, and the return of such representative
to Charleston, West Virginia, and reasonable living
expenses of suchrepresentatives while engaged in the
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examination of such records.
§110-15-15. Bond To Secure Payment.

The Tax Commissioner may, when in his judg-
ment it is necessary and advisable in order to secure
the collection of the use tax, authorize any person
subject to such tax and any retailer required or au-
thorized to collect such tax to file with him a band
issued by a surety company authorized to transact
business in this State and approved by the Insurance
Commissioner of this State as to solvency and respon-
sibility, in such amount as the Tax Commissioner
may fix, to secure the payment of any tax, additions to
tax, penalties and interest due or which may become
due from such person. In lieu of such bond, securities
approved by the Tax Commissioner, in such amount
as he may prescribe, may be deposgited with him,
which securities shall be kept in the custody of the
State Treasurer of West Virginia and may be sold by
him at public or private sale, afier notice to the depos-
itor thereof, if it becomes necessary in order to recev-
er any tax, additions to tax, penalties and interest
due. Upon any such sale, the surplus, if any, above
the amounts due under W. Va. Code §11-15A-1 et seq.
and W. Va. Code §11-10-1 et seq., shall be returned to
the person who deposited the securities,

$110-15-16. Canceling Or Revoking Permits To
Collect Use Tax.

Wheneveranyretailerengaginginbusinessinthis
State, or any retailer authorized to collect the use tax,
fails to comply with any of the provisions of W. Va,
Code §11-15A-1 et seq. or any orders or regulations of
the Tax Commissioner which are properly prescribed
and adopted, the Tax Commissioner may, upon no-
tice, hearing, and issuance of an appropriate order,
cancel the business registration certificate, iIf any,
issued to such retailer under W. Va. Code §11-12-1 et
seq. If such retailer is a corporation authorized to do
business in this State under W. Va. Code §39-1-49, the
Tax Commissioner may certify to the Secretary of
State a copy of an order finding that such retailer has
failed to comply with certain specified provisions,
orders or regulations. The Secretary of State shall,
upon receipt of such certified copy, revoke the permit
authorizing said corporation to do business in this
State, and shall issue a new permit only after such
corporation has obtained irom the Tax Commissioner
an order finding that the corporation has complied
with its obligations under W. Va. Code §11-15A-1 et
seq. No order authorized in this Section shall be

50

made until the retailer is given an opportunity to be
heard and to show cause why such order should not be
made, and he shall be given twenty {20) days notice of
the time, place and purpose of such hearing, which
shall be heard as provided in W. Va. Code §11-10-9.
The Tax Commissioner shall have the power in his
discretion to issue a new business registration certifi-
cate after such cancellation,

§110-15-17. Liability And Penalties.

17.1. Liability of officers of corporation, If the
taxpayer or vendor iz an association or corporation,
the officers thereof shall be personally lizble, jointly
and severally, for any default in the reporting or pay-
ment of taxes on the part of the association or corpora-
tion,suchdefault beinginviolationof W. Va. Code $11-
10-1 et seq. Payment of the sales and service tax and
any additions to tax, penalties and interest thereon
imposed by W. Va. Code §11-190-1 et seq. may be en-
forced against such officers asagainst the association
or corporation which they represent.

17.2. Penalties; jurisdiction. Any person who is
required to file any return or report or to pay any tax,
and willfully fails to file such return or report or to
pay such tax, or who is required or authorized to col-
lect, account for any pay over any tax and who will-
fully fails to so collect, account for and payaver such
tax, or who knowingly files or delivers a false or
fraudulent return, report or other document, or who
willfully attempts in any other manner fo evade any
tax shzll be subject to the provisions of W. Va. Code
§11-9-1 et seq.

$110-15-18. Transition Rules.

For all transactions invelving sales or leases of
tangible personal propery or rendering of taxable
services which were not subject to the sales and serv-
ice tax or the use tax prior to July 1, 1987, but which
will become subject to such tax on that date, the fol-
lowing transition rules are in effect.

18.1. For transactions which have been completed
before July 1, 1987, except for billing and/or payment
of the sale price, such transactions will not be subject
to the sales and service tax or the use tax.

18.2. For transactions under binding executory
contracis which require one payment at commence-
ment of the contract with the contract commencing

before and extending beyond July 1, 1987, such trans-
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actions will not be subject to the sales and service tax
or the use tax.

18.3. For transactions under contracts which re-
quire multiple payments over the length of the con-
tract for sales, leases or services which oceur over the
length of the contract, such contract performance
cormmencing before and extending beyond July 1,
1987, those sales which are comp]eted before July 1,
1987, except for billing and payment will not be sub-
ject to the sales and service tax or the use tax; moreo-
ver, performance under such contracts which is com-
pleted onor after July 1, 1987, will also not be subject
to such tax.

18.4. For transactions under contracts with con-
tract performance commencing before and extending
beyand July 1, 1987, and which require installment.
type of payments over the length of the contract, no
payments under the contract shall be subject to the
sales and service tax or the use tax.

18.5. For transactions which are leases under con-
tracts with contract performance commencing before
and extending beyond July 1, 1987, and which require
monthly, quarterly or annual payments over the
length of the contract, these payments made on and
after July 1, 1987, will not be subject to the sales and
service tax and the use tax.

§116-15-19.
tion.

General Procedure And Administra-

Each and every provision of the "West Virginia
Tax Procedure and Administration Act” set forth in
W. Va. Code §11-10-1 et seq. shall apply to the sales
andservicetaximposedbyW.Va. Code§11-15-T efseq.
and the use tax imposed by W, Va. Code §11-15A-1 et
seq. with like effect as if said Act were applicable only
to the taxes imposed by and set forth in extenso in
such articles,.

$110-15-20 through §110-15-29 are reserved for fu-
ture use.

§110-15-30. Sales To And Purchases By Nonresi-
dent Individuals.

30.1. Any person who makes sales within this
State of tangible personal property or services to non-
resident individuals must charge and collect the sales
and service tax from such individuals. If the purchas-
er takes possession of the property at the time of the
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sale, it is considered prima facle evidence that such
sale was consummated within this State and is sub-
ject to the sales and service tax. The burden to prove

the contrary shall rest upon the vendor. Sales other-

wise taxable are not exempt because such are made o
nonresidents, except sales of tangible personal prop-
erty or services that are completed outside this State,

30.2. Anvsaleoftangible personal property within
this State to a nonresident which is delivered by the
vendor to such purchaser outside this State shali not
relieve the vendor from the responsibility of collect-
ing the sales and service tax unless the vendor's
books, records and other evidence show that such de-
livery was indispensable to the sale and that the sale
was consummated outside this Siate. The fact thata
purchaser has an out-of-state address and the proper-
ty was mailed or delivered to such address is not suffi-
clent torelieve imposition of the sales and service tax;
nor does such fact establish consummation of sale out-
side this State.

30.3. Vendors who complete sales of tangible per-
sonal property outside this State to nonresidents of
this State are not required to collect West Virginia
sales and service tax but may subject themselves to
sales tax liability to the state of which the purchaser
izaresident. Of course, the purchaser may be subject-
ed to use tax in his home state.

30.4. Services performed within West Virginia for
nonresidents are subject to the sales and service fax.
If a West Virginia serviceman or repairman performs
a service outside this State, said person is not re-
quired to collect the tax.

Example 1. X, a resident of Ohio, visits 2 West
Virginia furniture store and purchases furniture for
five hundred dollars ($500.00). X makes payment,
and the vendor delivers the goods to the purchaser in

Ohio. Szaid sale is taxable for the sales and service tax

and the vendor must collect that tax in the amount of
twenty five dollarg (8$25.00), unless the vendor can
show (via a written sales contract, etc.) that the deliv-
ery was not incidental to the sale and was, in fact,
indispensable and that the sale was consummated in
Ohie.

Example 2. Aresidentof Virginia takesa toast-
er into West Virginia and has the same repaired by a
servicemnan. The person performing the service must
collect the sales and service tax. However, if the
person performing the services goes to the purchas-
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er's home in Virginia to repair the appliance, no such
tax is applicable.

Example 3. A repairman travels to Virginia
and takes possession of an appliance which he takes
tohisshop in West Virginia. After making the repairs
at his place of business, the serviceman then delivers
the appliance to the owner's residence in Virginia.
The servicernan must charge and collect West Virgin-
ia sales and service tax on his services, inasmuch as
such services were performed within this State,

£110-15-31. Banking Buasiness.

31.1. Generally, banks, state and nationzl, are not
exempt from the imposition of the sales and service
tax or use tax on their purchases, inasmuch as banks
are the ultimate consumers of such purchases. Banks
are only exempt on purchases of property and services
that are resold, subject to tax, to consumers.

31.2. Any purchases by banks of tangible personal
property or services directly used or consumed in pro-
viding a taxable service or for resale are not subject to
the sales and service tax or use tax.

31.3. Generally, the services rendered to consum-
ers by banks, state and national, are exempt from the
sales and service tax because such services constitute
professional services, consideration for the extension
of credit, charges related to the transfer of intangible
property, or electronic data processing services for
others.

31.4. Nevertheless, the sale of some bank services
and bank related tangible property are taxable. The
following constitutes a complete list of itemns or serv-
ices on which banks must charge and collect szles and
service tax unless the purchaser or transaction is ex-
empt.

31.4.1, Charges made for real estate manage-
ment,

31.4.2, . Any payment received after July 1,
1987, for rental of safety deposit boxes regardless of
the fact that a rental or lease agreement may have
been executed prior to July 1, 1987,

31.4.3. Fees received for collection notes and
accounts of others, B

31.4.4. Sales to consumers of promotional

items, such as glassware, silverware, appliances, etc.,
and

31.4.5. Sales to consumers of checks, check-
books and money bags, and similar items,

31.4.6, Charges for research and copying.

§110-15-32. Containers, Wrapping, Packing And
Shipping Materials.

32.1. In general.

32.1.1. The sale to a vendor of boxes, cartons,
containers, and wrapping and packaging materials
and supplies, and components thereof, for use or con-
sumption by that vendor in packaging or packing tan-
gible personal property for sale, and actually trans-
ferred by that vendor to the purchaser, is exempt from
consumers sales and service tax and use fax as a pur-
chase for resale.

Example 1. A manufacturer sells goods in
bulk and ships them in corrugated eardbozard cartons
to a retailer. The retailer after using the cartons as
temporary storage containers remaves the goods and
discards the cartons. The manufacturer's purchase of
the cartons is exempt {rom consumers sales and use
taxes as a purchase for resale.

Example 2. Waxtissue paperissoidtoabak-
ery which uses it to pick cookies from a tray. The
cookies and paper are then placed in bags or boxes.
The wax paper and the bags and boxes are exempt
from consumers sales and service tax and use tax asa
purchase for resale,

Example 3. Purchases of egg cartons by per-
sons engaged in the business of selling eggs are ex-
empt from tax when such cartons become a part of the
sale of the eggs to the customer,

32.1.2. The sale to 2 vendor of boxes, cartons,
containers, and wrapping and packaging material
and supplies, and components thereof, to a vendor
which are actually transferred to a cusiomer in con-
junetion with the performance of a taxable service are
exempt from consumers sales and service tax and use
tax as a purchase for resale.

Example 4. A waten repairman packs a
watch in a box, with cushioning materizl, to return it
to his customer. His purchase of the box and packing
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material is exempt as 2 purchase for resale.

Example 5.  Purchases of packaging and
packing materials by warehousemen and movers for
use in the performance of storage or moving services
are exempt if such materials are actually transferred
to the customer in conjunction with the service being
furnished.

32.1.3. The sale to a vendor of boxes, cartons,
containers, and wrapping and packaging materials
and supplies, and components thereof, which are not
purchased for resale are taxable unless some other
exemption applies. -

32.2. Definitions.

32.2.1. "Packaging materials" includes, but is
not limited to: bags, barrels, bagkets, bindings, bot-
tles, boxres, cans, carboys, cartons, celicphane, coating
and preservative materials, cores, crates, cylinders,
drums, excelsior, glue, gummed labels, gummed tape,
kegs, lumber used for blocking, pails, pallets, reels,
sacks, spools, staples, strapping, string, tape, time,
wax paper, and wrapping paper actually transferred
with the product to the purchaser.

32.2.2. "Purchaser" inthis Sectionreferstoany
person who purchases tangible personal property
from a vendor, whether or not the purchaser is the ul-
timate consumer,

32.2.3. "Actually transferred” means that the
packaging material is physically transferrad to the
purchaser, for whatever disposition the purchaser
wishes. )

Example 6. Returnable soda bottles may be
returned for refund of deposits or disposed of other-
wise. Such bottle is actually transferred to the pur-
chaser and is a purchase for resale except when sold
to the ultimate consumer.

Example 7. If a beer keg is required to be
returned to the vendor after its contents are used,
ownership of this keg is not actually transferred to
the purchaser-consumer of the beer. Kegs purchased
by a vendor of kegged beer are taxable.

32 3. Returnable containers, Sales of refurnable
containers, such as drums, barrels, or acid carboys, to
a purchaser/vendor who deoes not transfer ownership
of the container, are taxable. Title to the container
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remains with the purchaser/vendor when possession
of the container is transferred to one who purchases
commaodities contained therein and then returns the
container to the seller for refilling.

32.3.1. Returnable containers; deposits.

32.3.1.1. Deposits charged by vendors for
reusable containers are subject to tax when the pur-
chasers of the property contained therein can, during
the period the containers are in their possession, ex-
ercise such control over the containers as is ordinarily
associated with ownership., Such amounts are a part
of the sales price even though designated as a deposit
for the containers.

32.3.1.2, When the vendor retains title to
such containers and the vendor retains the right to
conirol the use which vendee makes of the coniainers,
the containers are not considered to be a part of the
sale of the property. In such cases, amounts charged
to the customers as security for the return of the con-
tainers are not subject to tax if such charges are
shown separately from the sales price of the property
on the customers' invoices and the security deposit is
refunded to the customer when the confainer is re-
turned. Ifsuch amounts are not separately stated, the
tatal charge is subject to the tax.

32.3.2. Returnable containers; demmurage.
When a vendor sells tangible personal property inre-
turnable containers without a charge being made for
the use of the containers for a specified time but, at
the expiration of the specified time, the contalners
enter a demurrage period and a penalty charge is
made as an inducement for the return of the contain-
ers, such charges are not subject to the tax unless the
penalty is computed on an hourly, daily or some other
periodic basis, or payment of the penalty results in
title to the container passing to the customer. Whena
vendor sells tangible personal property in returnable
containers and a stated charge is made for the use of
the containers throughout the period of retention by
the customer, such charges are deemed to be rentals
and are taxable,

32.4, Other containers. Racks, trays or similar
devices used to facilitate delivery of the vendor's
product, if title to them is not transferred to the
purchaser, are taxable,

Example 8. A baking company delivers
bread toa grocer in plastic trays. After unloading the
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trays, the delivery person takes the trays with him.
Sale of the trays to the baking company is taxable.

Example 8. Abakingcompanydeliversham-
burger buns to a restaurant in stackable plastic trays.
The filled trays are placed in the kitchen. The next
time that buns are delivered, the empty trays are
picked up and returned to the bakery, Sale of the
trays to the bakery. Sale of the trays to the baking
company is taxahle.

32.5. Gift wrapping. When a vendor gift wraps an
item which he sells, the paper, ribbon, and bow be-
come a part of the sale of the item notwithstanding
that the wrapping of the item may take place af the
point of delivery thereof to the vendee or at one of the
vendor's wrapping stations or that the vendor may
make a charge for gift wrapping the item. The ven-
dor's purchases of paper, ribbon and bows are pur-
chases for resale and exempt froem tax. If a separate
charge is made for wrapping, it is deemed to be for
services performed in wrapping the item rather than
a separate sale of wrapping material, and consumers
sales and service tax and use tax will be due on the
wrapping charge, In this instance, the vendor's pur-
chases of paper, ribbon and bows are exempt because
they are used and consumed by the vendor in provid-
ing a taxable service.

32.5.1. In.a case where an organization, as a
means of raising funds, offers to wrap gift items the
customer purchased from others, the organization is
considered to be performing a wrapping services; and
its purchases of paper, ribbon, and bows for use in the
performance of the service are exempt from tax as
provided in Sections §110-15-9, §110-15-8b, and §110-
15-9d of these regulations. Tax is due on the service
charges unless the providing of the services is an oc-
casional sale or isolated transaction as defined in
Section§110-15-2and exempt under Section§110-15-9
of these regulations.

392.6. Restaurants - containers. Containers of pa-
per cups, plates and other nonreturnable containers
purchased by restaurants and "other food service es-
tablishments,"asdefinedinW.Va. Code §13-15-11(e),
for use as containers for food sold to cusfomers are
exempt from consumers sales and use taxes as a pur-
chase for resale when the container is actually trans-
ferred to the customer in connection with the custom-
er's purchase of food or drink. This includes, but is
not limited to, cups, plates and containers for hot or
cold drinks or food purchased for resale as a container
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of food or drink of any nature that is taxable under W.
Va.Code§11-15-11,

$110-15-33. Persons Rendering Services.

33.1. Persons engaged in any of the activities set
out below or any similar or analogous activities are
rendering a service subject to the sales and service
tax and use tax unless the transaction is subject to an
express exemption:

Alrplane pleasure trips
Alterations

Automobile repair
Billboards

Billiards, pool

Bowling alleys

Business machine repair
Cleaning, pressing, dyeing
Crecsoting

Delivering

Engraving

Foundries

Furniture repair

Hotels, motels, tourist homes, rooming houses
House moving

Jewelry repair

Laundries

Machine operators

Meat cutting

Motor repair

Motorcycle repair
Painting

Photography

Planing mills

Priniing

Recapping

Sewing

Shoe repair

Storage warehouse and storage lockers
Termite and pest control
Tin and sheet metal repair shops
Warehouses

Washing cars

Watch repair

Weighing

VWelding

Well drillers

Wrapping merchandise

33.2. This does not constitute a complete list.
Other activities not appearing on the foregoing list
may also be subject to the sales and service tax and
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use tax,

Municipalities.

34.1. Governmental units which render services
subject to competition from other persons are re-
quired to collect sales and service tax upon rendering
such services to consumers. For example, the opera-
tion of a municipal parking facility in competition
with others is subject to sales and service tax. Salesof
admission tickets to a municipally owned or operated
swimming pool are subject to sales and service tax, if
such pool competes with the activities of privately
owned swimming pools. Fees received by a munici-
pality from on-street parking meters are not subject
to sales and service tax.

34.2. Governmental units which sell tangible per-
sonal property to consumers must collect tax thereon.
For example, sales of city maps, sales of gifts and
souvenirs, sales of food from city operated concessions
at stadiums, ballparks, auditoriums, etc., are subject
to tax.

34.3. Providing public services for which a charge
is made, such as sewage fees, license fees, fire service
fees, inspection fees and the like are not subject to tax.
§110-15-35. Personal! Services And Sales To Per-

sons Rendering Such Services.

35.1. The sales and service tax does not apply to
the charge for personal services rendered by barbers,
beauticians, manicurists, etc. Personal services in-
clude those rendered to the person of anindividual. If,
apart from their personal services, such individuals
also are engaged in selling to the public such articles
as hair tonic, soap, hair nets, and the like, they are
vendors and must collect the sales and service tax on
all such sales.

35.2. Barbers, beauticians, manicurisis, etc., are
the consumers of the various items of tangible person-
al property and services which they use in the rendi-
tion of their personal services, and the sales and serv-
ice tax and use tax will apply upon their purchases of
all such services and property, including equipment.
However, articles purchased for resale to consumers
may be purchased without imposition of tax by bar-
bers, beauticians, ete.

§110-15-36. Hospitals.

36.1. The serving of meals, rental of rooms, sale of
drugs, blood, esygen, dressings, appliances and other
tFEAD 35840 Balew By The Stk €dantlewAndf the
services rendered by hospitals. These sales and serv-
ices are so interrelated with professional and person-
al services, that such sales and services rendered to

patienis by hospitals are not subject to the sales and

service tax.

36.2. IThospitals operate cafeterias or restaurants
through which meals are sold for cash or credit to
nurses, doctors, visitors and others, such sales are
subject to the sales and service tax.

36.3. f'meals are included in the wage agreement
and are not deducted from the earnings or employees,
the sales and service tax is not applicable.

36.4. Hospitals are engaged in the business of pro-
viding a professional service not subject to the sales.
and service tax. Therefore, they are taxable on pur-
chases of property and services for use in the conduct
of their professional services, and are not considered
to be making purchases for resale.

36.5. Purchases of tangible personal property and
services to be used or consumed in the construction of
or permanent imnprovement of real property by hospi-
tals shall be subject to the sales and service tax and
use tax.

$110-15-37. Nursing And Convalescent Homes.

37.1. Persons who operate nursing or convalescent
homes are rendering personal services which are not
subject to sales and service tax. If such persons make
sales of tangible personal property unreiated to their
personal services and strictly for the convenience of
the patients, such as, toilet articles, ete., such sales
are subject to tax. Also, meals served to residents of
the home, if separately billed or invoiced, are subject
to tax.

37.2. Purchases of tangible personal property and
services for use or consumption in the operation of
such homes are subject to the consumer szles and
service tax and use tax, However, any item purchased
for resale, on which tax is collected on the sale to the
patient, may be purchased by such homes without im-
position of tax,

§110-15-38. Hotels, Motels, Tourist Homes And
Rooming Houses.
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38.1. Persons engaged in renting rooms in hotels,
motels, tourist homes and rooming houses on a daily
basis shall compute the sales and service tax upon the
daily charge in the same manner as any other charge
sale.

38.2. Persons primarily engaged in the business of
renting rooms and collecting tax thereon are exempt
from the pavment of sales and service tax and use tax
on their purchases of tangible personal property and
services for use in the conduct of their business. How-
ever, this exemption will not apply te purchases for
the construction of or permanent improvement toreal
property.

38.3. Motels, hotels and rooming houses which
rent rooms or apartments on a permanent basis to
persons who make such rooms or apartments their
permanent place of abode need not collect the sales
and service tax on such rentals. However, the lessor
of such rooms or apartments must pay on all purchas-
es and services relative to such rooms and apart-
ments,

38.4. The term "rooming house,” as used in this
regulation, means any establishment furnishing
rooms to three (3) or mare individuals by the week or
month at a specified rate,

38.5. The term "permanent place of abode,” as
used in this regulation, means the lessee of such room
or apartment shall occupy the premise in excess of
three (3) consecutive months.

§110-15-39. Summer Camps, Camping.

39.1. The amounts derived as compensation for
the services rendered and fangible personal property
sold to campers in the operation of a summer camp
are subject to sales and service tax, 3

39.2. The temporary leasing of space upon which
to park a trailer or camper Is an activity which is
subject to the sales and service tax. If the lessor
renders services for the lessees of such space, the tax
applies to such services. If a total charge is made
which includes the charge for services, the sales and
service tax must be computed on such total charge.
Persons who provide services to campers must collect
sales and service tax on charges made for such service-
es. Service which may be provided by such persons
are electrical hookups, temporary renting of space.
water, etc.
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39.3. Persons who lease space on a permaneni ba-
sis tosituate mobile homes are leasing real estate and
are not required to collect sales and service tax on
such leases. However, any services rendered by the
lessor to the lessee for which a separaie charge is
made is subject to tax.

§110-15-40. Elementary And Secondary Schools.

40.1. Allelementary and secondary schools should
file sales and service tax returns in accordance with
this regulation.

40.1.1, Exempt sales by schools:

40.1.1.1. Food sales to students within the
schools as a part of the hot lunch program on a non-
profit basis for the health and welfare of the stu-
dents.

40.1.1,2. School texthooks, workbocks, in-
struetional aids, standardized examination material
required to be used in any schools of this State.

40.1.1.3. School papers and yearbooks, corn-
piled and edited by students of the school and sold
only to students,

40.1.1.4, Sales of tickets for activities
sponsored by elementary and secondary schools,

40.1.1.5. Rental of locks, lockers, storage
space, clothing, other materials and equipment owned
by schools and furnished solely to students.

40.1.1.6. Class dues and library fines.
40.1.1.7, Tuition payments.
40.1.2. Taxable sales and services by schools.

40.1.2.1. Sales at concession stands and

snack bars.

40.1.2.2. Sales of school supplies at book-
stores except as exempted under Section 40.1.1.2
above.

40.1.2.3. Sales through the use of vending
machines; the tax must be computed on each sale.

40.1.2.4. Sales of class jewelry, pictures,
banners, etc.
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40,1.2.5, Sale of food not exempt under sub-
section 40.1.1 above, for consumption in the school or
in the home.

40.1.2.8. Salesbyand activitiesofthe Parent
Teachers Association (P. T A.), booster groups, ete.

40.1.2.7. School papers, yearbooks, etc., sold
to nonstudents. _
40.2, Purchases of food, materials and supplies
sold on a nonprofit basis for the healith and welfare of
students are exempt. Purchases of school textbooks,
workbooks, instruetional aids, standardized examina-
tions and other materials are exempt. All purchases
of property and services by schools which are institu-
tions of this State are naot subject to tax.

In lieu of payments of sales and service tax on
those purchases, a school should issue a properly exe-
cuted exemption certificate.

40.3. Private schools, trade schools, vocation
schools, business colleges or other schools which are
notf institutions of this State in that they do not quali-
fy for exemption under subsection 8.2.4. of these regu-
iations are subject fo tax on all purchases of property
or services for use in conduct of business, with the
exception of purchases of property or services which
are resold subject to sales and service tax and use
tax.

§$110-15-41. Chuarches.
41.1. Sales to churches and religious groups.

41.1.1. Except for purchases of gasoline and
special fuel, sales to and services for churches are
exempt when the purchase price is paid from the
church treasury,

41.1.2. Except for purchasers of gascline and
special fuel, sales so religious groups which are bona
fide charitable organizations who make no charge
whatsoever for their services, as defined under sub-
section 9.3.3 of these regulations, are exempt so long
as the item or services purchased are directly used
and consumed by said religious groups.

41.2. Sales by churches and religious groups, Sales
by churches and religious groups are subject to the
sales and service tax unless the sale can qualify as an
isolated sale transaction. Religious groups whichsell

(9} ]
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meals are required to collect the sales and service tax

thereon.

§110-15-42. Nonprofit Organizations.

42.1. Nonprofit organizations and institutions are
not, by reason of their nonprofit status alone, exempt
from the sales and service tax or use tax uniess other-
wise exempt. They are required to comply with the
provisions of the laws pertaining to the filing of re-
turns and making payments of the taxes due on sales
or on purchases.

$110-15-43. Qut-Of-State Purchases.

43.1. In the computation of the use tax, credit may
be taken for sales or use taxes paid in another state up
tothe amount of tax due this State. The use tax is due
even though sales or use tax has been paid on the pur-
chase or use of the same property in another state if
the tax paid is less than the use tax due this State.

 43.2, The use tax shall be computed on the sale
price of the article or articles, which sale price shall
not include any sales tax which may have heen added
to the cost of the article or articles.

43.3. Many out-of-state retailers are not author-
ized by the State of West Virginiza to collect the use
tax. It is the responsibility of the purchaser to know
whether his retailer is autherized fo collect the tax.
Tax paid to an unauthorized retailer may not be re-
turned to the State. Ifthat occurs, the State will look
to the purchaser to pay the tax again. Payment of the
tax to a retailer authorized to collect use tax relieves
the purchaser from any further liability for the tax.

§110-15-44. Leased Departments.

44.1, Persons making sales of tangible personal
property through the facilities of leased departments
are required to collect and remit sales and service zax
due on such sales. The lessor of such leased depart-
ments is not responsible for collecting the tax on such
sales and may not file returns on hehalf ¢f his lessee,

44 2. Persons making sales of tangible personal
property through the facilites of leased departments
can issue an exemption certificate for purchases of
property for resale, but must pay tax on other pur-
chases for use in their business.

44,3 Persons who lease departments on a perma-
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nent basis are not reguired to pay sales and service
tax on the rental fee. However, should they make any
improvements to the real property being leased, they
are required to pay the tax on property purchased to
make such improvements,

§110-15-45. Rentals.

45.1. The definition of "sale" includes the transfer
of possession of tangible personal properiy for a con-
sideration and includes a lease or rental. Thus, rent-
ing or leasing tangible personzl property is an activi-
ty subject to sales and service tax and use tax. The tax
applies, ifthe rental gecurs in West Virginia, irrespec-
tive of where the lessee makes use of the property.
For example, the rental of an automobile from a les-
sor within this State is taxable in its entirety even
though the lessee may use the vehicle for travel out-
side this State and irregardless of where pzyment is
made.

45.2. Whenthereisanagreement of lease or rental
of tangible personal property which grants to the les-
see an option to purchase the property, the tax shall
be computed upon each payment. If, at any time dur-
ing the agreement, the lessee exercises the option on
either a cash or charge basis, the tax must be collect-
ed on the remaining portion of the sale price at the
time of aption or within thirty (30) days.

45.3. An exception to the preceding is a lease-pur-
chase agreement of an autornobile. When the lessee
exercises his optlon to purchase the vehicle, the re-
maining balance or sale price is not subject to tax, for
the lessee will be subject to the motor vehicle privi-
lege tax.

45.4. The szles and service tax and use tax are not
applicable to the rental of apartments, houses, offices
or other real estate.

45.5. The renting or leasing of tangible personal
property is considered to be a sale of tangible personal
property. Thus, purchases for use in the business are
taxable, except for purchases for resale, for which an
exemption certificate may be Issued,

45,8, Effective July 1, 1887, leases of automobiles
for a period of thirty (30) or more consecutive days are
exempt from tax. This exemption applies to leases
executed on or after July 1, 1987, and to payments un-
der long-term leases executed before July 1, 1887, for
months thereof beginning on or after such date.

§110-15-46. Coin-Operated Machines And De-
vices, Vending Machines.

46.1. Sales of tangible personal property or servie-
es through the use of coin-operated machines and de-
vices are subject to the sales and service tax. Ma-
chines and devices included in this regulation are
vending machines, storage lockers, toilet lockers, tel-
escopes, radios, television sets, automatic washers,
photographic machines, music machines, amusement
machines, and any other coin-operated machines or
devices. Machines used in the conduct of a business
subject to the control of the Public Service Commis-
sion are not included.

48.2. The person who has control of the machine,
i.e.,the one who has the key, fills the machine, etc,, is
responsibie for returning and remitting the sales and
service tax.

46.3. Merchandise-vending-machine operatorsare
required to maintain accurate records of all of their
purchases of merchandise for resale. All persons do-
ing business through coin-operated machines are re-
quired to maintain accurate records of any commis-
sion or percentage paid in connection with the opera-
tion of such machines.

46.4, Purchases of parts and machines dispensing
tangible personal property are subject to sales and
service tax when purchased.

46.5. Purchases of paris and machines dispensing
taxable services are not subject to sales and service
tax at the $ime of purchases, i.e., washing and drying
machines at a laundromat, coin-operated amusement
machines,

§110-15-47.
erty.

Repairs To Tangibie Personal Prop-

47.1. Personsengaged in the business of repairing
tangible personal property for others are engagedina
service business. The rendering of this service is
subject to sales and service tax. If materials are also
provided as part of the repair, the person is engaged
bath in the selling of tangible personal property and
the rendering of a service, which are both activities
subject to the sales and service tax and use tax.

47.2. Persons engaged in multiple business activi-
ties will pay tax on their purchases for use in their
overalibusinessoperationonanappoertionment basis.
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A person engaged in the business of selling 2 taxable
service who also sells taxable tangible personal prop-
erty is only taxable on his purchases to the extent
they are used in that protion of his business of selling
the tangible personal property, or on purchases that
are used or consumed in the permanent improvement
to real property, or on purchases of gasoline and/or
special fuel.

47.3. Forexample, a person who has gross receipts
of six hundred thousand dollars ($600,000) derived
from selling taxable services and four hundred thou-
sand dollars ($400,000) of gross receipts from sales of
tangible personal property and who buys an adding
machine for use in his business will only pay tax on
forty percent (40%) ($400,000 divided by $1,000,000
gross business) of the purchase price of the adding
machine. If purchases for use in business can be iden-
tified as used exclusively in one or the other business
activities, then the purchase may be totally taxable or
totally exempt, depending on its use, Other methods
of apportionment may also be used along as they are
reasonable for the situztion. The method shown
above is only one method of apportionment and may
not be reasonable in all situtations.

47.4, Purchases of tangible personal property or
services not for resale that are used or consumed in
the business of selling tangible personal property are
subject to the sales and service tax and use tax,

47.5. Purchases of tangible personal property or
services consumed or used in the business of dispens-
ing a service subject to the sales and service tax are
exempt, exceps for purchases of tangible personal
property and services to be used or consumed in the
construction of or permanent improvement to real
property, and purchases of gasoline and special fuel,

47.8. Persons who must pay taxon their purchases
on an apportionment basis may wish to obtain a direct
pay permit, A direct pay permitor an exemption cer-
tificate may be used to purchase goods for resale with-
out imposition of the iax at the time of sale. By the
fifteenth (15th) of each month, a direct pay permit
consumers sales tax return and a direct pay use tax
return must be filed by the direct pay permit user,
together with any tax due on taxable purchases made
using the direct pay permit during the previous
month.

§110-1548. Radio And Television Broadcasting
Stations.

48.1, Radio and television broadcasting siations
who render advertising services, such as layouts or
artwork, which are sold and delivered to customers
but not associated with or an integral part of broad-
cast time at the station providing such services, are
for the purpose of such sales engaged in rendering a
service subject to the sales and service tax and use
tax. However, such transactions which occur in con-
junction with the sale of broadeast time at the station
rendering such service are exempt. Salesofradioand
television broadeasting time are exempt from the
sales and service tax and use tax.

48.2. Radio and television broadecasting stations
are primarily engaged In a communications business.
Purchases for direci use in a communications busi-
ness are exempt from sales and service tax and use

. 4jtax. Other items which are not integral or essentia
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the communications activity, but which are instead
considered to bhe incidental, convenient or remote to
the communieations activity, are taxable. Guidelines
for determining what is considered to be directly used
are given in subsection 2.7 of these regulations.

48.3. Persons engaged in 2 communcations activi-
ty must either pay the tax and request 2 refund or
credit or use a direct pay permit to obtain exemption
on goods and services directly used in their communi-
cations activity. An exemption certificate, as well as
a direct pay permit, may be used to obtain an exemp-
tion on purchases of goods and services for resale.

48.4, If a direct pay permit is presented to the
vendor, no tax is charged on the sale of tangible per-
sonal property or service rendered to the purchaser.
The person using tne direct pay permit must keep a
record of the purchaszes made using the direct pay per-
mit and whether the items purchased were used inan
exempt or taxable manner.

48.5. By thefifteenth (15th) of each month, a direct
pay permit sales and service tax return and a direct
pay use tax resurn must ve filed by the direct pay per-
mit use, together with the tax due on taxable purchas-
es made using the direct pay return during the previ-
ous month,

48 8. Radio and television broadeasting stations
who also render taxable services such as layouts or
artwork are engaged in multiple business activities.
Persons engaged in multiple business activities will
pay tax on their purchases for use in their overall
business operation on an apportionment basis. Some
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itemns may be used inboth the activities of renderinga
taxable service and communications. These items
may be totally taxable or exempt or partially taxable
or exempt depending on their use. If an item is used
in the activity of rendering a taxzable service and is
also directly sued in the communcations activity,
such items would be totally exempt. However, items
which are used in the activity of rendering a taxable
service and indirectly used in the communications ac-
tivity, such as office furniture or supplies, would be
partially taxable. To determine how much tax should
be remitted, the purchase price must be apportioned
between taxable and nontaxable activities. Any rea-
sonable method of apportionment, such as gross re-
ceiptsfrom activities, will be acceptable. Documenta-
tion as to the apportionment method used should be
retained for audit purposes.

§110-15-49. Printers.

48.1. Persons engaged in the business of printing,
who provide materials and labor to produce printed
products are considered to be manufacturers and
must collect and remit sales and service tax and use
tax on sales of such producis, or in lieu of the tax,
receive a valid exemption certificate or direct pay
number. Persons who provide printing services on
materials owned by their customers are considered to
be rendering a taxable service and must also collect
and remit the tax, or in lieu of the tax, receive a valid
exemption certificate or direct pay permit number.

49.2, Persons engaged in the business of printing
who provide materials and labor to produce printed
products are considered to be manufacturers and
must pay sales and service tax on their purchases, ex-
cept those purchases of goods and services directly
used in the manufacturing activity, Other items
which are not integral or essential to the manufactur-
ing aetivity, but which are instead considered fo be
incidental, convenient dr remote to the manufactur-
ing activity, are taxable. Guidelines for determining
what is considered to be directly used are given in
subsection 2.7 of these regulations.

49.3. Personsengaged ina manufacturing activity
must either pay the tax and request a refund or credit
or use a direct pay permit fo obtain exemption on
goods and services directly used in their manufactur-
ing activity. An exemption certificate, as well as a
direct pay permit, may be used to obtain an exemp-
tion an purchases of goods and services for resale,
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49.4, If a direct pay permit is presented to the
vendor, no tax is charged on the sale of tangible per-
sonal property or service rendered to the purchaser.
The purchaser using the direct pay permit must keep
a record of the purchases made suing the direct pay
permit and whether the items purchased were usedin
an exempt or taxable manner.

49.58. By the fifteenth {15th) of each menth, a direct
pay permit consumers sales tax return and a direct
pay use tax return must be filed by the direct pay per-
mit user, together with the tax due on taxable pur-
chases made using the direct pay permit during the
previous month.

49.6. Persons who provide printing serviceson ma-
terials owned by their customers are considered to be
engaged in a service activity and may issue exemp-
tion certificates on purchases for use in their busi-
ness, except for the purchases of materials and labor
to be used in the construction of or permanent im-
provement toreal property or purchases of gasoline or
special fuels.

49.7. Printers who engage in manufacturing and
who also render taxable services are engaged in mul-
tiplebusiness activities, Persons engaged in multiple
business activities will pay tax on their purchases for
use in their overall business operation on an appor-
tionment basis. Some items may be used in both the
activities ofrendering a taxable service and manufac-
turing. These items may be totally taxable or exempt
or partially taxable or exempt depending on their use.
Ifanitemisusedin the activity of rendering a taxable
service and is also directly used in the manufacturing
activity, such items would be totally exempt. Howev-
er,items which are used in the activity of renderinga
taxable service and indirectly used in the manufac-
turing activity, such as office furniture or supplies,
would be partially taxable. To determine how much
tax should be remiited, the purchase price musit be ap-
portioned between taxable and nontaxable activities.
Any reasonable method of apportionment, such as
gross receipts from activities, will be acceptable.
Documentation as to the apportionment methad used
should be retained for audit purposes.

§110-15-50. Newspapers And Magazines.

50.1. Persons engaged in the printing and sale of
newspapers or magazines must collect and remit
sales and service tax on the sale of such newspapers
and magazines made to ultimate consumers, such as
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over the counter sales, sales made through vending
boxes and subscription sales made to customers locat-
ed in West Virginia. Sales made to news dealers for
resale or to government agencies such as libraries are
also taxable unless a valid exemption certificate is
obtained. Sales of newspapers to consumers delivered
by route carriers are specifically exempted from the
tax. The sale of advertising space by newspapers and
magazines is also specifically exempt.

50.2. Persons engaged in the printing and sale of
newspapers and magazines are considered to be man-
ufacturers and must pay the tax on purchases for use
in their business, except for thos purchases of goods
and services directly used in the activity of printing
or preparing the newspaper or magazine. Other items
which are not integral or essential to the manufactur-
ing activity, but which are instead considered to be
incidental, convenient or remote to the manufactur-
ing activity, are taxable. Guidelines for determining
what is considered to be directly used are given in
subsection 2.7 of these regulations.

50.3. Persons engaged in a manufacturing activity
must either pay the tax and request a refund or eredit
or use a direct pay permit to obtain exemption on
goods and services directly used in their manufactur-
ing activity. An exemption certificate, as well as a
direct pay permit, may be used to obtain an exemp-
tion on purchases of goods and services for resale.

50.4. If a direct pay permit is presented to the
vendor, no tax is charged on the sale of tangible per-
sonal property or service rendered to the purchaser.
The person using the direct pay permit must keep a
record of the purchases made using the direct pay per-
mit and whether the items purchased were used in an
exempt or taxable manner,

50.5. By the fifteenth (15th) of each month, a direct
pay permit consumers sales tax return and a direct
pay use tax return must be filed by the direct pay per-
mit user, together with the tax due on taxable pur-
chases made suing the direct pay permit during the
previous month.

$110-15-51. Florist,

51.1. Florists are required to collect and remit
sales and service tax and use tax upon their gross re-
ceipts from sales of flowers. wreaths, soil, ete., and
services. Those florists who participate in Florists
Telegraph Delivery Association or a similar arrange-
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ment shall be governed by the following rules:

51.1.1. The West Virginia florist who takes or-
ders for flowers, etc., shall collect sales and service
tax or use tax irrespective of the fact that the flowers
may be delivered in another state;

51.1.2. A West Virginia florist who receives an
order transmitted from another florist has no sales
and service tax or use tax liability on such sale irre-
spective of the fact that the order may be transmitted
from a florist in another state.

51.2 Florists are engaged in the business of sell-
ing tangible personal property. Thus, the purchases
of items for use in their business are taxable, except
for purchases for resale, for which they may issue an
exemption certificate.

§110-15-52. Places Of Amusement.

52.1. Allsales and services rendered in the opera-
tion of a place of amusement or entertainment are
subject to the sales and service tax, including receipts
from hat-check services, toilet services, video ma-
chines, sales of popcorn, candies, cold drinks, pro-
grams, souvenirs and novelties, as well as receipts
from admissions.

52.2. Places of amusement or entertainment in-
clude, but are not limited to, theaters, motion picture
shows, auditoriums where lectures and concerts are
given, amusement parks, fairgrounds, baseball parks,
foothall stadiums, athletic events, swimming pools,
street fairs. carnivals, dance halls, cabarets, night
clubs, golf courses, skating rinks, art exhibits, gym-
hasiums, riding courses, and the like. Places of
amusement or entertainment also include all places
where the public is charged a fee for admission to see
any kind of a display or hear any kind of a program or
to participate in sports, such as golf, tennis, badmin-
ton, and games of skill, such as billiards.

52.3. Nonprofit, charitable and religious organiza-
tions which sponsor amusements, entertainment. ath-
letic events, lectures, etc., on other than a casual and
occasional basis are making sales within the meaning
of the sales and service tax law and must collect the
tax upon all sales.

52.4. The sales and service tax applies to the re-
ceipts from the sale of admissions, by tickets or fixed-
fee donations whether by a season subscription or by
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single ticket purchases, to places at which amuse-
ments, entertainment, sports events, seasonal and ex-
hibition games or recreation are provided. The term
"admissions” shall not include bona fide dues paid
solely for the privilege of maintaining membership in
a club or other organization. "Bona fide dues” within
the context of this regulation mean only those
amounts periodically paid by members which entitle
auch persons to continued membershipinaclubor the
organization and shall not include any amounts paid
for goods or specific services rendered to members by
the club or other organization,

52.5. Sales of tickets for activities sponsored by
elementary and secondary schools located within this
State are exempt from consumers sales and service
tax. Ail other receipts from admissions to places of
amusement or entertainment conducted by the State
of West Virginia or any political subdivision, which
are in competition with others, are taxable,

52.6. Purchasesfor use or consumption in the busi-
ness of selling tangible personal property are subject
to the sales and service tax. For example, the pur-
chase of a popcorn machine for use inbusiness is taxa-
ble.

52.7. Purchases of materials or services for use or
consumption in the business of dispensing a service
subject to sales and service tax are exempt, except for
purchases of tangible personal property and services
to be used or consumed in the construction of or
permanent improverent to real property, and pur-
chases of gasoline and special fuel .

52.8. Persons engaged in multiple business activi-
ties will pay tax on their purchases for use in their
overallbusinessoperationon anapportionment basis.

52.9. Apersonengaged in the business of sellinga
taxable service who also sells taxable tangible per-
sonal property is only taxable on his purchases to the
extent they are used in that portion of his business of
selling the tangible personal property, or on purchas-
es for use or consumption in the construction of or
permanent improvement to real property, or on pur-
chases of gasoline and/or special fuel.

52.10. For example, a person who has gross re-
ceipts of six hundred thousand ($800,000) derived
from selling taxable services and four hundred thou-
sand ($400,000) of gross receipts from zales of tangi-
ble personal proerty and who buys an adding machine
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for use in his business will only pay tax on forty per-
cent (40%). ($400,000 divided by 31,000,000 gross
business) of the purchase price of the adding machine.
If purchases for use in business can be identified as
used exclusively in ons or the other business activi-
ties, then the purchase may be totally taxable or tot-
ally exempt, depending on its use. Other methods of
apportionment may also be used as long as they are
reasonable for the situation. The method shown
above is only one method of apportionment and may
not be reasonable in 2ll situations.

52.11. Persons who must pay tax on their purchas-
eson an apportionment basis may wish te obtain a di-
rect pay permit. A direct pay permit or an exemption
certificate may be used to purchase goods for resale
without imposition of the tax, at the time of sale. By
the fifteenth (15th) of each month, a direct pay permit
sales and service tax return and a direct pay use tax
return must be filed by the direct pay permit user,
together with the tax due on taxable purchases made
using the direct pay permit during the previous
month.

§110-15-53. Employees' Meals.

53.1, Meals served by employers as part of the em-
ployee's wages are not taxable sales. If, however, a
separate charge is made for the meals by the employ-
er, which is paid by the employee or deducted from his
wages, the transaetion is a sale and subject to sales
and service tax.

§110-15-54. Building Materials.

54.1, Sales of building materials, including such
items as heating plants, electrical equipment or sup-
plies, plumbing fixtures or supplies, lumber, miscel-
laneous hardware, prefabricated houses, reofing, cin-
der or concrete blocks, cement, pipes, title and other
materials used in building, construction, or repair
trades are subject to the sales and service tax and use
tax,

§110-15-55, Speculative Builders.

55.1. Speculative or operative builders are en-
gaged primarily in the construction or repair of real
property Yor sale or rent and are deemed to be the ulti-
mate consumers of all supplies, materials, or equip-
ment used in the conduct of their business. There-
fore, sales and service tax is applicable to sales to
such speculative builders and services rendered for
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them, and use tax is applicable to their purchases
from outside the State.

55.2. Ifa speculative or operative builder begins to
build a house and midway through construction en-
ters into a contract for the sale of the house, he is then
engaged in a contracting activity from the date of the
contract. Purchases for direct use in a contracting
activity are exempt from sales and service tax and use
tax, Qther items which are not integral or essentlal {o
the contracting activity, but which are instead consid-
ered to be incidental, convenient or remote to the con-
tracting activity, are taxable. Guidelines for deter-
mining what is considered to be directly used are giv-
en in subsection 2.7 of these regulations.

55.3. Persons engaged in a contracting activity
must either pay the tax and request a refund or credit
or use a direct pay permit to obtain exemption on
goods and services directly used in their contracting
activity. An exemption certificate, as well 25 a direct
pay permit, may be used to obtain an exemption on
purchases of goods and services for resale.

55.4. If a direct pay permit is presented to the
vendor, no tax is charged on the sale of tangible per-
sonal property or service rendered to the purchaser
The person using the direct pay permit must keep a
record of the purchases made using the direct pay per-
mit and how whether the items purchased were used
in an exempt or taxable manner.

55.5. By the fifteenth (15th) of each month, a direct,

pay permit consumers sales tax return and a direct
pay use tax return must be filed by the direct pay per-
mit user, together with the tax due on taxable pur-
chases made using the direct pay return during the
previous month.

55.6. [fabuilderentersintoa contract with a sales
corporation to build a house for the sales corporation,
such activity will not be considered speculative build-
ing if the contract is a true arms-length contraet.

§110-15-56. Trading Stamps, Coupons And Meal
Tickets.

56.1. The exchange of merchandise or prizes for
trading stamps, coupons. etc., shall be considered a
sale of those goods. The vendor shall collect the sales
and service tax based upon the value of the merchan-
dise or prize.
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_58.2. A person who sells meal tickets does not
charge sales and service tax on such sale. However,
when such person redeems the meal ticket or portion
thereof, the vendor shall charge and collect tax on
that particular sale. To illustrate: X purchases a
meal ticket with a face value of ten dollars ($10.00)
from Y for eight dollars and fifty cents (§8.50). Y
charges no tax on the sale of the meal ticket. X pur-
chases a two dollar ($2.00) meal with a portion gf his
ticket. On this two dollar ($2 00) purchase, ¥ will
collect sales and service tax. If the next day, X pur-
chases an eight dollar ($8.00) meal with the remain-
der of the ticket, Y will collect tax on the eight dollar
($8.00) sale. Therefore, tax is eventually collected on
the full face value or redemption value of the ticket, if
and when redeemed.

110-15-57. Public Assistance.

57.1. Persons who are the recipients of funds dis-
tributed by federal, state or local governments in pub-
lic welfare or relief work are not exempt from sales
and service tax, However, where the purchases are
made by the federal, state and local government agen-
cies for a person or persons in need of pubiie assis-
tance, the sales are exempt.

§110-15-58. Collection Agencies.

58.1. Collection agencies are required to collect
sales and service tax on the commissions or consider-
ation it receives as a fee for services rendered on
collection transactions which originated within this
State, The tax base for the collection of this tax shall
be the amount of consideration received by the agency
without deducting any amount paid by the collection
agency to other collection agencies which may be in-
volved in the collection process. For example: A doc-
tor who resides and practices medieine in Clarksburg,
West Virginia, is owed two hundred dollars (§200.00)
by a patieni who refuses to pay. The doctor refers the
matter to a West Virginia collection agency to effect
collection of the debt and which agrees that its fee will
be fifty percent (50%) of the amount collected. The
agency is successful in its efforts and collects the full
two hundred dollars ($200.007; therefore, it must bill
its client, the doctor, its fee of one hundred dollars
($100.00) and the applicable amount of consumers
sales tax on such fee. In this particular case, the
agency will retainor the doctor will pay to the agency,
whichever the case may be, one hundred five dollars
($105.00).
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58.2. Any collection transaction originating out-
side this State will not be taxable even though a West
Virginia collection agency may be involved in the col-
leetion process, and even though such local agency
may receive some consideration for work which it
does in the collection of a particular debt.

§110-15-59, Funeral Directors.

59.1. Taxable Sales. The following sales of tangi-
ble personal property or services by {uneral directors
or embalmers are subject to the West Virginia Con-
sumers Sales and Service Tax because they are not
sufficiently related to or do not constitute exempt
professional services: -

Sales of caskets i
Sales of burial vaults or boxes
Sales of clothing for dressing the deceased

Sales or rentals of folding chairs to be used at
funerals or other services

Salesor rentals of tarpaulins for use at funerals
or services :

Sales or rentals of candelabra for use at funer-
als or services

Salesor rentals of candles for use at funeralsor
services

Sales of wreaths or door sprays

Sales or rentals of funeral cars or the providing
of funeral car services. '

Sales or rentals of limousines or the service of
providing limousines for transportation to the ceme-
tery or to other memorial or similar services

Sales or rentals of flower cars or the providing
of flower car services

Sales of the service of procuring burial permits

Sales of the service of procuring, obtaining or
providing certified copies of death certificates

Szles of pall bearer service
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Sales of chape! service or the service of procur-
ing such service

Sales of flowers or the service of providing,
procuring or handling of flowers

Rental of tents for use at the funeral or at other
memorial or similar services ’

Rentals of temporary vaulls
Rentals of, or sales of the service of providing,
lowering devices for use at the grave

Sales of the service of arranging or providing
the services of clergymen, singers, organists or.other
similar services

Billings for reimbursement of out-of-town fu-
neral director's charges

Sales of the service of placing of death notices in
newspapers or in other media

59.2. Exempt Sales. The following sales of tangi-
ble personal property or services by funeral directors

.or embalmers are not subject to the West Virginia

Consumers Sales and Service Tax either because
thev are part of or directly related to, or themselves
constitute professional services or constitute altera-
tions to realty:

Sales of the service of embalming bodies

Sales of the service of dressing bodies

Sales of the service of providing automobiles for
transportation of the deceased to railroads, air carri-
ers or other carriers

Sales of the service of taking the remains to or
getting remains from railroads, air carriers or other

carriers or transporters of the body

Sales of the service of attendance at coroner's
inguests

Removal charges
Sales of the service of cremation

Sales of the service of opening or closing of
graves or tombs




110CSR 15

Sales of the service of lining graves

Reimbursement for air, railroad or truck trans-
portation of bodies or reimbursement for tickets for
travel by the funeral director or embalmer director or
embalmer directly related to and a part of the profes-
sional service . __.

Telegram, telephone, cable or radio charge re-
imbursements to the funeral director or embalmer di-
recily related to and a part of professional service

§110-15-60. Employee Or Independent Contractor,

80.1. Services rendered by an employee to his or
her employer are exempt from the sales and service
tax and use tax. Onthe other hand, services rendered
by an emplovee to his or her employer which do not
fall within the scope of the employee-employer rela-
tionship or the contract of employment, and services
rendered by independence contractors are subject to
the sales and service tax and use tax when some other
exemption provision in Section 11-15-9 of these regu-
Iations applies.

60.2. There may be situations where the issue is
whether a person is an employee or an independent
contractor. QGenerally, the relationship is that of
employer-employee if the person for whom services
are performed has the right to control and direct the
individual wha performs the services, not only as to
the result to be accomplished by the work, but also as
to the details and means by which the result is accom-
plished.

80.3. Following are factors to be considered when
determining the nature of the relationship. The fac-
tors are designed to be only guides and where deemed
to be appropriate, the Tax Department will look be-
yond the formal aspects of the relationship to deter-
mine its substance. )

80.3.1. Instructions. A worker whe is required
to comply with other persons' instructions about
when, where, and how he or she is to work is ordinari-
Iy an employee,

80.3.2. Training. Requiring a worker toreceive
training that shows that the person or persons for
whom the services are performed want the services
performed in a particular way.

80.3.3. Integration. Integrating the worker's

services into the business operations generally shows
that the worker is subject to direction and control.

60.3.4. Services rendered personally. This
shows the person for whom the services are performed
is interested in the methods used to accomplish the
work as well as the results.

60.3.5. Hiring, supervising, and paying assis-
tants, If a person for whom services are performed
hires, supervises, and pays assistants, this generally
shows control over the workers on the job. But if one
worker hires, supervises, and pays the other assis-
tants pursuant to a contract under which the worker
agrees to provide materials and labor and under
which the worker is responsible only for the attain-
ment of a result, then this indicates an independent
contractor status.

80.3.8. Continuing relationship. Thisindicates
an employer-employee relationship. It may exist
where work is performed at frequently recurring al-
though irregular intervals.

£0.3.7. Set hours of work, This is a factor
indicating control.

80.3.8, Full time required. Shows controlover
the amount of time the worker spends working and
impiiedly restricts the worker from doing other gain-
ful work. An independent contractor, on the other
hand, is free to work when and for whom he or she
chooses. .

60.3.9. Doing work on employer's premises.
Control over the place of work is indicated when the
person or persons for whom the services are perform-
ed have the right to compel the worker to travel a des-
ignated route, to canvass a territory within a certain
time, or to work at specific places as required.

60.3.10. Order or sequence set. If the person for
whom the services are performed has the right to es-
tablish the routines and schedules o be followed.

60.3.11. Oralor written reports. A reguirement
that the worker submit regular or written reports to
the person for whom services are rendered indicates a
degree of control.

60.3.12. Payment by hour, week, month, This
indicates an employer-employee relationship provid-
ed it's not just a convenient way of paying 2 lump sum
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agreed upon as the cost of a job. Payment made by the
job or on a straight commission generally indicates
that the worker is an independent contractor.

60.3.13. Payment of business and/or traveling
expenses.  An employer, to be able to control ex-
penses, generally retains the right to regulate and
direct the worker's business activities.

80.3.14. Furnishingtools and materials. Tends
to show an employer-employee relationship.

80.3.15. Significant investment. If a worker
investsin facilities that he uses in performing service
that he uses in performing services and that are not
typically maintained by employees (such as maintain-
ing an office rented at fair market value from an un-
related party), that factor tends to indicats that the
worker is an independent contractor. Special scruti-
ny is required for certain types of facilities, such as
home offices. '

60.3.16._.. Realization of profit or loss. For
example, if the worker is subject to a real risk of
ecotiomic loss due to significant investmentsor abona
fide liability for expenses, such as salary payments to
unrelated emplovees, that factor indicates that the
worker is an independent contractor.

60.3.17. Working for more than one firm at a
time. This generally indicates an independent con-
tractor status, However, a worker who performs serv-
ices for more than one person may be an employee of
each of the persons, especiaily where such persons are
part of the same service arrangemendt,

60.3.18. Making service available to general
public. Doing so on a reguiar and consistent basis
indicates an independent contractor relatienship.

60.3.19. Right to discharge. This is a factor
indicating that the worker is an employee and the
person possessing the right to discharge is an employ-
er. An independent contractor cannot be fired so long
as he produces a result that meets the contract speci-
fications.

60.3.20. Right to terminate. Ifa worker has the
right to quit at any time without incurring lability,
this indicates an employer-employee relationship.

$110-15-61. Reserved.
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§110-15-62. Doctors, Dentists, Dental! Laborato-
ries, Optometrists, Opticians.

82.1. Doctors are engaged in the business of ren-
dering a professional service exempt from the imposi-
tion of sales and service tax and use tax.

62.2. Purchases for use in the business of render-
ing a professional service are subject to the sales and
service tax and use tax.

£2.3. Doctors who engage in 2 manufacturing ae-
tivity, such as dentists who operate their own dental
lab and make their own dentures, crowns, bridges,
etc. or optometrists who operate their own optical
shop and grind their own lenses, will be subject to the
following rules:

82.3.1. A dentist who operates his own dental
lab is exempt from paying tax when he purchases ma-
terials to be directly used in making dentures,
crowns, bridges, ete. However, the fair market value
of such producis which are made and consumed in
rendering services to his patients will be subject to
the imposition of use tax.

62.3.2. Anoptometrist who operates hisown op-
tical shap is exempt from paying tax when he pur-
chases materials to be directly used in making eye-
glasses. However, the fair market value of the eye-
glasses, including frames, which are made and con-
sumed In rendering services to his patients will be
subject to the imposition of use tax.

62.3.3. Hanoutside patient comes to the optom-
etrist's optical shop with a preseription from another
optometrist, then the eyeglasses, including frames,
are not subject to the sales and service and use tax
upon sale because they are dispensed pursuant to a
preseription. In this case, the owner of the optical
shop, even though he is an optometrist, need not re-
mit use tax on the fair market value of the eyeglasses
because he is not using these glasses in the rendition
of his professional service.

62.3.4, Persons engaged ina manufacturing ae-
tivity must either pay the tax and request a refund or
credit or use a direct pay permit to obtain exemption
on goods and services direcily used in their manufac-
turing activity. Other items which are not integral or
essential to the manufacturing activity, but which are
instead considered to be incidental, convenient or re-
mote to the manufacturing activity, are taxable.
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Guidelines for determining what is considered to be
directly used are given insubsection 2.7 of these regu-
lations.

62.3.5. Ifadirect pay permit is presented to the
vendor, no tax is charged on the sale of tangible per-
sonal property or service rendered to the purchaser.
The person using the direct pay permit must keep a
record of the purchases made using the direct pay per-
mit and whether the items purchases were used in an
exempt or taxable manner.

82.3.6. By the fifteenth (15th) of each month, a
direct pay permit consumerssales tax refurn and a di-
rect pay use tax return must be filed by the direct pay
permit user, together with the tax due on taxable pur-
chases made using the direct pay return during the
previous month.

§110-15-63. Warranties.

63.1. Warranties offered with the sale of tangible
personal property where no separate charge is made
for the warranty are not subject to sales and service
tax or use tax.

63.2. When & charge is made for the warranty or
when an extended warranty is offered and billed sepa-
rately then the warranty sale is subject to sales and
service tax or use tax.

63.3. Warranty parts and labor billed by a retailer
to a manufacturer are subject to sales and service tax
or use tax.

63.4. Forexample, acustomer buysa televisionset
from a retailer. While still under warranty the televi-
sion needs repaired, the retailer repairs the television
and bills the manufacturer for the parts and labor,
The charge made to the manufacturer for the parts
and labor are subject to sales and service tax or use
tax. Ifthere is a charge to the customer for a deduct-
ibie amount provided under the warranty contract
then this charge is subject to sales and service tax or
use tax. i :

$110-15-64. Boat And Aircraft Dealers.

64,1, Balesofboats and aircraft are subject tosales
and service tzx and use tax. Any trade-in value is
credited against the price paid. To illustrate: the
purchase price of a boat is twenty-five thousand dol-
lars ($25,0007 and the purchaser has a beat with a
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trade-in value of ten thousand dollars ($10,000). The
sales and service tax or use tax would be computed on
the fifteen thousand dellar ($15,000) purchase price..

64.2, Whenalicensed boatoraircraft dealer makes
purchases of parts and materials to repair or recondi-
tion vehicles held in his inventory for sale, the pur-
chases are considered to be purchases for resale and
exempt from tax is the parts or materials do not lose
their identity when used to repair the vehicle, but
could be reclaimed as a separate part from the vehi-
cle, For example, a used car dealer purchases tires
and a battery to repair a car that he will later sell.
These items are considered to be purchases for resale
and are exempt from tax. However, the purchase of
paint or oil and grease will be taxable, since thesze
items lose their separate identity when used.

84.3. Sales of parts and services to customers are
subject to sales and service tax and use tax. Any
trade-in value of parts is credited against the price
paid.

84.4. Any income derived from storing or docking
an airplane or boat is subject to sales and service tax
and use tax.

64.5. Repairsofboats and airplanes performed un-
der warranties and billed to the manufacturer are
taxable See subsection 63.3 of these regulations.

64.6. When a boat or aireraft dealer repairs boats
or planes for individuals, he is engaged in the busi-
ness of selling tangible personal property and render-
ing taxable services.

64.7. Persons engaged in multiple business activi-
ties will pay tax on their purchases for use in their
overall business operationon an apportionment basis.

64.8. A personengaged in the business of selling a
taxable service who also sells taxabie tangible per-
sonal property is only taxable on his purchases to the
extent they are used in that portion of his business of
selling the tangible personal property, or on purchas-
es for use or consumption in permanent improvement
to real property, or on purchases of gasoline and/or
special fuel.

64.9. Forexample, a person who has gross recelipts
of six hundred thousand dollars ($800,000) derived =
from seiling taxable services and four hundred thou-
sand doliars (400,000} of gross receipts from sales of
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tangible persenal property and who buys an adding
machine for use in his business will anly pay tax on
forty percent (40%) ($400,000 divided by $1,000,000
gross business) of the purchase price of the adding
machine. If purchasesfor use in business can be iden-
tified as used exclusively in one or the other business
activities, then the purchase may be totally taxable or
totally exempt, depending on its use. Other methods
of apportionment.may also be used as long as they are
reasonable for the situation. The method shown
above iz only one method of apportionment and may
not be reasonable in all situations.

64.10. Purchases of tangible personal properiy or
services not for resale that are used or consumed ex-
clusively In the business of selling tangible personal
property are subject to the consumers tax.

64.11. Purchases of tangible personal nroperty or
services consumed or used exclusively in the business
of dispensing a service subject to the consumers tax
are exempt, except for purchases of tangible personal
property and services to be used or consumed in the
construction of or permanent improvement to real
property, and purchases of gasoline and special fuel.

84.12. Persons who must pay tax on their purchas-
esonan apportionment basis may wish to obtain a di-
rect pay permit. A direct pay permitor anexempiion
certificate may be used to purchase goods for resale
without irmnpesition of the tax.

§110-15-65. Motor Vehicle Dealers.

85.1. Sales of motor vehicles which are titled by
the Department of Motor Vehicles and which are sub-
ject to the tax imposed by W. Va. Code §17A-3-4 are
exempt from sales and service tax.

65.2. Accessories which are purchased from the
dealer after the title and possession of the motor vehi-
cle have been transferred to the purchaser are subject
to the sales and service tax and use tax.

65.3. As a practical application of this rule, the
dealer's sales invoice will be accepted as the basis for
determining the tax applicable.

£5.4. Sales of parts and services to customers are
subject to sales and service tax and use fax. Any
trade-in value of parts is credited against the price
paid.
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65.5. When a licensed motor vehicle dealer repairs
vehicles for individuals, he is engaged in the business
of selling tangible personal propery and rendering a
taxable service, Persons engaged in multiple busi-
ness activities will pay tax on their purchases for use
in their overall business operation on an apportion-
ment basis,

65.6. A personengaged in the business of sellinga
taxable service who aiso sells taxable tangible per-
sonal property is only taxable on his purchases to the
extent they are used in that portion of his business of
selling the tangible personal property, or on purchas-
es for use or consumption in the construction of or
permanent improvement of real property, or on pur-
chases of gasoline or special fuel.

65.7. For example, a person who has gross receipts
of six hundred thousand dollars (§600,000) derived
from selling taxable services and four hundred thou-
sand dollars ($400,000) of gross receipts from sales of
tangible personal property and who buys an adding
machine for use in his business will enly pay tax on
forty percent (40%) ($400,000 divided by $1,600,0090
gross business) of the purchase price of the adding
machine. If purchases for use in business can be iden-
tified as used exclusively in one or the other business
activities, then the purchase may be totally taxable or
totally exempt, depending on its use. Other methods
of apportionment may also be used as long as they are
reasonable for the situation. The method shown
above is only one method of apportionment and may
not be reasonable in all situations,

65.8. Persons who must pay tax on their purchases
onan apportionmentbasis may wish toobtain a direct
pay permit, A direct pay permit or an exemption cer-

tificate may be used to purchase goods for resale with-

out impesition of the tax at the time of sale. By the
fifieenth (15th) of each month, 2 direct pay permit
sales and service tax return and a direct pay permit
use tax return must be filed by the direct pay permit
user, together with the tax due on taxable purchases
made using the direct pay permit during the previous
month.

65.9. When a licensed dealer in motor vehicles
make purchasesof parts and materials to repair or re-
condition vehicles held in his inventory for sale, the
purchases are considered to be purcheses for resale
and exemot from tax if the parts or materials do not

lose their identity when used to repair the vehicle, but

could be reclaimed as a separate part from the vehi-
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cle. For example, a used motor vehicle dealer pur-
chases tires and a battery to repair a car that he will
later sell, These items are considered to be purchases
for resale and are exempt from tax. However, the pur-
chase of paint or oi] and grease will be taxable, since
these items lose their separate identity when used.

65.10. Repairsofcars performed under warranties
and billed to the manufacturer are taxable, See sub-
section 63.3 of these regulations,

65.11. Towing charges, if regulaied by the Public

Service Commission, are exempt from consumers
sales tax.

§110-15-86. Well Servicing.

86.1. Persons engaged in the business of well serv-
icing are performing a service subject to the sales and
service tax and use tax. Tangible personal property
consumed in this activity is not considered to he a sale
of tangible property, but is deemed to be consumed in
the rendition of the well service and is part of the
service activity. Sales of tangible personal property
apart from the rendering of well services are also sub-
ject to the sales and service tax and use tax.

66.2, However, if the purchaser properly executes
anexemption certificate or direct pay permit number,
the vendor is relieved from collection of the sales and
service tax and use tax.

86.3. Purchases of tangible personal property or
services for use or consumption in the business of sell-
ing a taxahle service are exempt from the sales and
service and use tax. However, purchases of tangible
personal property and services to be used or con-
sumed in the construction of or permanent improve-
ment to real property and purchases of gasoline and
apecial fuel shall not be exempt.

66.4. Persons engaged in multiple business activi-
ties wiil pay tax on their purchases for use in their
overall business operationon an apportionment basis,

66.5. A person engaged in the business of selling a
taxable service who also sells taxable tangible per-
sonal property is only taxable on his purchases to the
extent they are used in that portion of his business of
selling the tangible personal property, or on purchas-
es for use or consumption in the construction of or
permanent improvement of real property, or on pur-
chases of gasoline or special fuel.
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£8.6. For example, a person who has gross receipts
of six hundred thousand ($600,000) derived from sell-
ing taxable services and four hundred thousand
{$400,000} of gross receipts from sales of tangible
personal property, who buys an adding machine for
use in his business will only pay tax on forty percent
{40%%) ($400,000divided by $1,000,000 gross business)
of the purchase price of the adding machine. If pur-
chases for use In business can be identified as used
exclusively in one or the other business activiiies,
then the purchase may be totally taxable or totally
exempt, depending on its use. Other methods of ap-
portionment may also be used as long as they arerea-

-sonable for the situation. The method shown above is

only one method of apportionment and may not he
reasonable in all situations.

66.7. Purchases of tangible personal property or
services not for resale that are used or consumed ex-
clusively in the business of selling tangible personal
property are subject to the consumers tax.

66.8. Purchases of tangible personal property or
services consumed or used exclusively in the business
of dispensing a service subject to the consumers tax
are exempt, except for tangible personal property and
services to be used or consumed in the construction of
or permanent improvement to real property, and pur-
chases of gasoline and special fuel.

86.9. Persons who must pay tax on their purchases
on an apportionment basis may wish to obtain a direct
pay permit. A direet pay permitor an exemption cer-
tificate may be used to purchase goods for resale with-
ocut imposition of the tax at the time of sale. By the
fifteentn (15th) of each month, a direct pay permit
sales and service tax return and a direct pay permit
use tax return must be filed by the direct pay permit
user, together with any tax due on taxable purchases
made using the direct pay permit during the previous
month.

$119-15-67. Laundries, Laundromats And Dry
Cleaning.

67.1. Persons engaged in the operation of laundr-
ies,drycleaning, and related activities, arerendering
a service subject to the sales and service tax and use
tax. Sales of tangible personal property or services
through the use of coin-operated machines and de-
vices are subject to the sales and service tax.

87.2. However, if the purchaser properly executes
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anexemption certificate or direct pay permit number,
the vendor is relieved from collection of the sales and
service tax.

87.3. Purchasesofcoin-operated devices which dis-
pense tangible personal property are subject to the
sales and service tax and use tax,

87.4. Persons engaged in multiple business activi-
ties will pay tax on their purchases for use in their
overall business operationon an apportionment basis.

87.5. A person engaged in the business of selling
taxable service who also sells taxable tangible per-
sonal property is only taxable on his purchases to the
extent they are used in that portion of his business of
selling the tangible personal property, or on purchas-
es for use or consurmnption in the permanent improve-
ment of real property, or on purchases of gasoline or
special fuel.

67.6. FPorexample, a person who has gross receipts
of six hundred thousand (3600,000) derived from sell-
ing taxable services and four hundred thousand
($400,000) of gross receipts from sales of tangible
personal property and who buys an adding machine
for use in this business wiil only pay tax on forty
percent (40%) ($400,000/$1,000,000 gross business; of
the purchase price of the adding machine. If purchas-
es for use in business ¢an be identified as used exclu-
sively in one or the other business activities, then the
purchase may be totally taxable or totzally exempt, de-
pending on its use, Other methods of apportionment
may also be used as long as they are reasonable for
the situation. The method shown above is only one
method of apportionment and may not be reasonable
in ali situations.

67.7. Purchases of tangible personal property or
services not for resale that are used or consumed ex-
clusively in the business of selling tangible personal
property are subject to the consumer tax.

67.8. Purchases of tangible personal property or
services consurmmed or used exclusively in the business
of dispensing a service subject to the consumers tax
are exempt, except for purchases of tangible personal
property and services to be used or consumed in the
construction of or permanent improvement to real
property, and purchases of gasoline and special fuel.

67.9. Persons who must pay tax on their purchases
onanapportionment basis may wish toobtain a direct
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pay permit. A direct pay permit or an exemption cer-
tificate may be used to purchases goods for resale
without imposition of the tax at the time of sale. By
the fifteenth (15th) of each month, a direct pay permit
sales and service tax return and a direct pay permit
use tax return must be filed by the direct pay permit
user, together with any tax due on any taxable pur-
chases made using the direct pay permit during the
previous montn.

§116-15-68. Photographers, Film Developers.

68.1. Persons engaged in the business of taking
photographs, who do not develop the film are perform-
ing a service subject to the sales and service tax and
use tax. Tax must be collected unless the purchaser
properly executes an exemption certificate or pres-
ents a direct pay permit number,

68.2. Purchases of tangible personal property or
services for use or consumption in the business of sell-
ing a taxable service are exempt from tax except for
purchases for permanent improvement to real proper-
ty or purchases of gasoline or special fuel.

~ 68.3. Persons engaged in the business of taking
photographs and who also develop the film are en-
gaged in a manufacturing activity.

68.4. Persons engaged in a manufacturing activity
are taxable on their purchases except for items direct-
ly used in the manufacturing activity. Other items
which are not integral or essential to the manufactur-
ing activity, but which are instead considered to be
incidental, convenient or remeote to the manufactur-
ing activity, are taxable. Guidelines for determining
what is considered to be directly used zre given in
subsection 2.7 of these regulations.

B8.5. Persons engaged ina manufacturing activity
must either pay the tax and request a refund or credit
or use a direct pay permit to obtain exemption on
goods and services directly used in their manufactur-
ing activity. An exemption certificate, as well as a
direct pay permit, may be used to obtain an exemp-
tion on purchases of goods and services for resale,

68.6. If 2 direct pay permit is presented to the
vendor, no tax is charged on the sale of tangible per-
sonal property or service rendered to the purchaser.
The person using the direct pay permit must keep a
record of the purchases made using the direct pay per-
mit and how whether the {tems purchased were used
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in an exempt or taxable manner.

88.7. By the fifteenth (15th) of each month, a direct
pay permit consumers sales tax return and a direct
pay use tax return must be filed by the direct pay per-
mit holder, together with the tax due on taxable pur-
chases made using the direct pay return during the
previous month.

§110-15-69, Parking,

69.1. Persons engaged in the business of offering
parking spaces for rent are performing a service sub-
ject to the sales and service tax and use tax, Tax must
be collected unless the purchaser presents a properly
executed exemption certificate or direct pay permit
number. City parking garages which compete with
private businesses are also rendering a service sub-
ject to the sales and service tax and use tax.

69.2. Purchases of tangible personal property or
services for use or consumption in the business of sell-
ing a taxable service are exempt from the sales and
service tax. However, purchases of tangible personal
property and services to be used or consumed in the
construction of or permanent improvement to real
property and purchases of gasoline and special fuel
are not exempt.

§110-15-70. Fraternity And Sorority Houses.

70.1. A fraternity or sorority house selling meals
or renting rooms may be engaged in activities that
are subject to the sales and service tax and use tax.

70.2. Sales of food and meals, if rendered on a
"contractbasis" by student fraternities and sororities,
that are officially recognized by the college or univer-
sity, are exempt from the sales and service tax.

70.3. The term "contract basis" iz defined as food
sold on a contract basis, where a fixed price is paid for
consumption of food products during a specific period
of time without regard to the amount of food product
aciually consumed by the pariicular individual con-
tracting for the purchase, and there is no money paid
at the time the food product is served or consumed.
The term "specific period of time" means a time peri-
od of not less than thirty (30) consecutive days.

70.4. Persons engaged in the operation of 2 frater-
nity or sorority house may be engaged in both the ren-
dering of a taxable service and the selling of tangible
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personal property.

70.5. Persons engaged in multiple business zactivi-
ties will pay tax on their purchases for use in their
overall businessoperationon an apportionment basis.

70.6. A personengaged inthe business of sellinga
taxable service who zlso sells taxable tangible per-
sonal property is only taxable on his purchases to the
extent they are used in that portion of his business of
selling the tangible personal property, or are for use
or consumption in the construction of or permanent
improvemens to real property or are of gasoline and
special fuel,

T70.7. For example, a person who has gross receipts
of six hundred thousand ($600,000} derived from seil-
ing taxable services and four hundred thousand
($400,000) of gross receipts from sales of tangible
personal property an who buys an adding machine for
use in his business will only pay tax on forty percent
(40%) ($400,000 divided by $1,000,000 gross business)
of the purchase price of the adding machine. If pur-
chases for use in business can be identified as used
exclusively in one or the other business activiiles,
then the purchase may be totally taxable or totally
exempt, depending on its use. Other methods of ap-
portionment may also be used as long as they are rea-
sonable for the situation. The method shown above is
only one method of apportionment and may not be
reasonable in all situations.

70.8. Purchases of tangible personal property or
services that are used or consumed solely in the busi-
ness of selling tangible personal property are subject
to the sales and service tax and use tax except for
purchases for resale.

70.9. Purchases of tangible personal property or
services to be used or consumed solely in the business
of dispensing 2 service subject to the consumers tax
are exempt, except for purchases of tangible personal
property and services to be used or consumed in the
construction of or permanent Improvement to real
property, and purchases of gasoline and special fuel,

70.10. Persons who must pay tax on their purchas-
esonan apportionment basis may wish to obtain a di-
rect pay permit. A direct pay permit or an exemption
certificate may be used to purchase goods for resale
without imposition of the tax at the time of sale. By
the fifteenth (15th) of each month, a direct pay permit
sales and service tax return and a direct pay use tax
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return must be filed by the direct pay permit user,
together with any tax due on taxable purchases made
using the direct pay permit during the previous
month.

§110-15-71. Advertising Agencies.

71.1. Advertisingagenciesrenderservices, suchas
layout and artwork services, which are subject to the
sales and service tax and use tax and, in some in-
stances, also engage in the selling of tangible person-
al property.

71.2. Advertising agencies who purchase items on
hehalfoftheir clients, and receive a fee or commission
for such services, must collect sales and service tax or
use tax on such fee or comnmission unless the client
may issue an exemption certificate or direct pay per-
mit.

71.3. Persons engaged in multiple business activi-
ties will pay tax on their purchases for use in their
overall business operation on an apportionment basis.

71.4. A personengaged in the business of selling a
taxable service who also sells taxable tangible per-
sonal property is only taxable on his purchases to the
extent they are used in that portion of his business of
selling the tangible personal property, or on purchas-
es for use in consumption in the construction of per-
manent improvement of real property, or on purchas-
es of gasoline or special fuel. '

71.5. For example, a person who has gross receipts
of $600,000 derived from selling taxable services and
$400,00 of gross receipts from sales of tangible per-
sonable property and who buys an adding machine for
use in his business will only pay tax of 40% ($400,000
divided by $1,000,000 gross business) of the purchase
price of the adding machine. If purchases for use in
business can be identified as used exclusively in one
or the other business activities, then the purchase
may be totally taxable or totally exempt, depending
on its use. Other methods of apportionment may also

be used as long as they are reasonable for the situa-

tion. The method shown above is only one method of
apportionment and may not be reasonable in all situa-
tions.

71.6. Purchases of tangible personal property or
services not for resale that are used or consumed ex-
clusively in the business of selling tangible personal
property are subject to the sales and service tax.
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717, Purchases of tangible personal property or
services consumed or used exelusively in the business
of dispensing a service subject to the sales and service
tax are exempt, exeept for purchases of tangible per-
sonal property and services to be used or consumed in
the construction of or permanent improvement to real
property, and purchases of gasoline and special fuel.

71.8. Persons who must pay tax on their purchases
on an apportionment basis may wish to obtain a direct
pay permit. A direct pay permit or an exemption cer-
tificate may be used to purchase goods for resale with-
out imposition of the tax.

71.9. Purchases made by advertising agencies on
behalf of a client may or may not be subject to sales
and service tax and use tax. Purchases of radio and
broadeasting time, preprinted advertising cireculars,
newspaper and outdoor advertising space for the ad-
vertisement of goods or services are exempt from the
sales and service tax and use tax. However, the pur-
chase of other items such as posterboards and signs
may be taxable unless the client can issue an exemp-
tion certificate or direect pay permit.

§110-15-72. Organizations Which Qualify Or Are
Qualified Under Sections 501(c)(4) And 501(c)(4)
Of The Internal Revenue Code.

72.1. Sales of property or services to corporations
or organizations qualified under Seection 501(c)(3) of
the Internal Revenue Code of 1986, as amended, or
under Section 501{c)(4) of the Internal Revenue Code
of 1988, as amended, who make casual and cccasional
sales not conducted in a repeated manner or in the or-
dinary cause of repetitive and successive transactions
of like character, are exempt.

72.2. Entitlement to use this exemption depends
upon the corporation or organization having first re-
ceived a determination of exemption from the Inter-
nal Revenue Service or from the State Tax Commis-
sioner. No corporation or organization may avail it-
self of this exemption unless it has obtained a written
ruling from the Tax Commissioner or has, in fact,
been qualified as a Section 501(¢}3) or Section
501(c)(4) corporation or organization by the Internal
Revenue Service.

72.2.1. Wherethe taxpayer hasreceivedadeter-
mination or ruling from the Internal Revenue Service
that it is exempt from fax under either Section
501(c)3) or Section 501{c)(4) of the Internal Revenue
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Code of 1988, as amended, it shall file a copy of such
ruling or determination with the West Virginia Tax
Commissioner.

72.2.2. If the taxpayer is not, in fact, qualified
with the federal government, but does, in fact, meet
the requirements for qualification, then such corpora-
tion or organization shall file with the State Tax
Commissioner a statement, in writing, verified under
oath setting forth such information as the Tax Com-
missioner shall need to make a determination. Such
writien statement shall be supported by a copy of the
corporation’s articles of incorporation and by-laws or
similar documents in the case of 2 non-incorporated
organization. Ifthe Tax Commissioner believes such
proof to be sufficient, he will issue a written ruling
granting exemption to such corporation or organiza-
tion.

72.3. Even though a corporation or organization
hasreceived a determination or ruling from the Inter-
nal Revenue Service that it Is exempt from federal in-
it wiil not be exempt from sales and use taxes if it
makes sales of tangible personal property or services
which are other than casual and occasional sales of
property or services not conducted in a repeated man-
ner or in the ordinary course of repetitive and succes-
sive transactions of like character. For example, a
hospital may have a determination that it is exempt
from federal income tax under Section 501(c)(3). Such
hospital still will not qualify for exemption under this
provision.

72.4. Organizations qualifying under Section
501(c)(3) include "corporations, and any community
chest, fund, or foundation, organized and operated ex-
clusively for religious, charitable, scientific, testing
for public safety, literacy, or educational purposes, or
to foster national or_international amateur sports
competition (but only if no part of its activities In-
volve the provision of athletic facilities or equip-
ment), or for the prevention of cruelty to children or
animals, no part of the net earnings of which inures to
the benefit of any private shareholder or individual,
no substantial part of the activities of which is carry-
ing on propaganda, or otherwise attempting, to influ-
ence legislation, (except as otherwise provided in
Subsection ¢h), and which does not participate in, or
intervene in {(including the publishing or distributing
of statements), any political campaign on behalf of
any candidate for public office.”

73

72.5. QOrganizations qualifying under Section
501(c)(4} include "civie leagues or organizations not
organized for profit but operated exclusively for the
promotion of social welfare, or local associations of
employees, the membership of which is limited to the
emplovees of 2 desigrated person or persons in a par-
ticular municipality, and the net earnings of which
are devoted exclusively to charitable, educational or
recreational purposes.”

'$110-15-73. Distributors Of Gasoline And/Or Spe-
cial Fuel.

73.1. Persons engaged in the business of distribut-

ing gasoline and/or special fuel must collect sales and
service tax and use tax upon the sale of such products
unless he receives an exemption certificate from the
purchaser. Direct pay permits may not be used by a
purchaser io obtain an exemption from sales and
service tax or use tax on gasoline and/or special fuel.

73.2. Purchases for use in business by a distributor
of gasoline or specizl fuel are taxable except for pur-
chases for resale, for which an exemption certificate
may be issued.

§110-15-74. Bonafide Charitable Organizations.

74.1. Bonafide charitable organizations who make
no charge whatsoever for the services they render are
exempt from the seles and service tax and use tax.
This exemption shall apply only to services, equip-
ment, supplies and materials directly used or con-
sumed by the charitable organization .

74.2. If such an organization would become en-
gaged in an activity of repeated sales or services fora
fee (for example, dinners or events where admissions
are charged), these activities are subject to sales and
service tax and/or use tax or: the gross sales amount.

§110-15-75. Maintenance Confracts.

75.1. There are basically three (3) types of mainte-
nance contracts:

75.1.1. Service maintenance contracts - con-
tracts for services rendered on real property,

75.1.2. Service maintenance contracts - con-
tractsforservicesrendered on tangible personal prop-
erty.
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75.1.3. Contracting maintenance contracts -
contracts for materials/labor rendered on rezl proper-
tv.

75.2. The first type of service maintenance con-
tract is performed on real property and is a service
activity subject to the collection of sales and service
tax upon the entire gross amount. The service main-
tenance contract would allow for only preventative
maintenance service to real property. {(Example, a
service maintenance contract on anelevator - the pre-
ventative maintenance service rendered would be on
site inspection of elevator, applying grease to the
cables, oil doors and up-down buttens and minor ad-
justments as needed.) An example of some of the
items that would be included in a service mainte-
nance contract would be that the agreement would
state a specified time period for the service mainte-
nance contract to be in foree, the number of inspec-
tinns to be made and a check Iist of items to inspect. A
service maintenance contract of this type ineludes
within its scope only items which are consumed in the
rendering of preventative maintenance, such asoil or
grease. It does not include items that can be re-
claimed as a separate component, such as a motor.
Should the need for any repair be discaovered during
the routine inspection, the repair would be negotiated
under a completely different agreement than the
service maintenance contract.

75.3. The second type of service maintenance con-
tract is performed on tangible personal property and
is a service subject to the collection of sales and
service tax and use tax. This does not inciude service
maintenance contracts on "structures” as defined in
subsection 2.6 of these regulations. For example, a2
service maintenance contract on a typewriter or cal-
culator, in which some of the services rendered might
be cleaning, oiling, adjusting, replacing worn parts
and all necessary functions to keep the equipment in
top working condition, Some of the items that might
be included in a service maintenance contract of this
type are; Time period covered by contract, parts not
covered by contract, number of service calls {maxi-
mum - minimum) loaner available, renewal option,
ete. B

75.4. Purchases for use in rendering the service
activities identified inthe foregoing paragraphs 75.2
and 75.3 are exempt, except for purchases for perma-
nent improvement to real property and gasoline or
special fuel.
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75.5. The third type of maintenance contract is
known as a contracting maintenance contract. Con-
tracting shall mean the furnishing of work, or both
materials and work, in fulfillment of a contract for the
construction, alteration, repair, decoration or im-
proevement of a new or existing building or structure,
or any part thereof, or for removal or demolition of a
building or structure, or any part thereof, or for the
alteration, improvement or development of real prop-
erty. "Structure” shall include, but not be limited to,
everything built up on composed of parts joined to-
gether in some definite manner and attached to real
property or which adds utility to a particular parcel of
proerty, and is intended to remain there for an indefl-
nite period of time. If the activity fits the definition
given above, it is exempt Trom the sales and service
tax. Only purchases of services, machinery, supplies
and materials directly used or consumed in a con-
tracting activity are exempt from sales and service
tax and/or use tax. See subsection 2.7 of these regula-
tions for guidelines on what is considered to be direct-
ly used in a contracting activity.

§110-15-76. Electronic Data Processing Services
And Related Software.

76.1. Sales of electronic data processing services
and related software to others are exempt from sales
and service tax and/or use tax. For purposes of this
exemption, electronic data processing services means
(1) the processing of another's data, including all
processing such as key punching, keystroke verifica-
tion, rearranging, or sorting of previgusly decument-
ed data for the purpose of data entry or automatic
processing, and changing the medium on which data
is sorted, persons; and (2) providing access to comput-
er equipment for the purpose of processing data or ex-
amining or acquiring data stored in or accessible to
such computer equipment.

76.2. Purchases for use in rendering electronie
data processing services for others and the sale of
related software are taxable, except for purchases for
resale, for which an exemption certificate may be ren-
dered.

3110-15-77. Sales Of Data Processing Equipment.

77.1. Sales of electronic data processing equip-
ment. accessories, related materizals, and/or supplies
which do not become a part of real property or strue-
ture are considered to be sales of tangible personal
property and thereby are subject to the sales and serv-
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ice tax and use tax laws, unless the purchaser pres-
ents a direct pay permit and/or a properly executed
exemption certificate.

77 9. A seller of tangible personal property is

exempt from sales and service tax and/or use taxonly

on items purchased for resale for which an exemption
certificate may be issued. Allother purchases for use
in business are taxable.

§110-15-78. Physical Fitness Centers.

78.1. Physical fitness centers and gymnasiums are
engaged in the business of sales of tangible personal
property and the rendering of personal services i
they meet the requiremenss set forth in subsection
8.1.2.3. of these regulations.

78.9. Memberships sold by physical fitness centers
and gymnasiums, who met the guidelines set forth in
subsection 8.1.2.3. of these regulations, would not be
subject to the sales and service tax because they are
for services considered to be "personal services."
However, sales of tangible personal proerty such as
sweatshirts and other items are taxable.

78.3. Persons who are engaged in selling member-
ships are taxable on their purchases for use in the
personal service portion of their business. Purchases
for use in the portion of the business related to the
selling of tangible personal property are also taxable,
except for purchases for resale, for which an exemp-
tion certificate may be issued.

§110-15-79. Tanning Salons.

79.1. Persons engaged in the business of selling
tanning sessions are renting tangible personal prop-
erty. Rentals of tangible personal proeriy are consid-
ered to be sales of tangible personal property and are
subject to the sales and service tax and use tax.

79.2. Persons engaged in the selling of tanning
sessions are taxable on their purchases for use In
business, except for any purchases for reszle, for
which an exemption certificate may be issued.

79.3. A tanning session, as commonly performed
within the industry, is not a personal service. Atanis
provided solely by the tanning bed with no interaction
or contact from the attendant. The actual service is
performed by the machine. A service performed sole-
ly by a machine cannot be rendered from cne person

to another, and, thusisnot 2 personal service.
£110-15-80. Masseuses.

80.1. Massaging is considered to be a personai
service. Therefore, the mazseuse would not cotlect
sales and service tax on the activities of kreading,
rubbing or manipulating to the condition the body.
However, should the masseuse in the course of his or
her business sell tangible personal property, such as
oils. towels, or sheets to their clients, these sales
would be subject to sales and service tax.

20.9. Personsengaged inproviding masseuse serv-
ices are taxable on their purchases for use in the per-
sonal service protion of their business. Purchases for
use in the portion of the business related tc the selling
of tangible personal property are also taxable, except
for purchases for resale, for which an exemption cer-
tificate may be issued.

§110- 15-81. Travel Agencies.

“ 81.1. Services provided by travel agencies such as
arrangement for motel accommodations, meal accom-
modations, reservation of rental cars, booking
cruises, reserving airline tickets, arranging bus tours
or reserving passage on international tours for their
clients are subject to tax. '

81.2. A travel agency that arranges group tours
should pay tax on items purchased on behalf of their
clients at the time of purchase and should collect and
remit sales and service tax on any gross profit real-
ized on the package. For example, tax should be paid
on the purchase of hotel rooms on behalf of clients at
the time of purchase.

81.3. Asravelagency thatearns commissions from
the arranging of reservations with various busi-
nesses, such as hotels, airlines, and bus lines are also
rendering a marketing service subject to sales and
serviece and use tax. These persons should gither col-
lect and remit the tax due on these services or obtain
a direct pay permit from the entity for whom the serv-

~ ice was rendered.
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81.4. Persons engaged inrendering travel ageney
services are providing ataxable service and, thus, are
exempt on their purchases for use in business, except
for purchases for use or consumption in the construc-
tion of or permanent improvement o real property
and gasoline or special fuel.
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110-15-82. Barber And Beauty Shops.

82.1. Barber and beauty shop operators are en-
gaged primarily in a personal service occupations,
and thus, are not required to collect sales and service
tax on such services. However, barbers, bezuticians,
manicurists, ete., consume various items of tangible
personal property and services, in the rendition of
their personal services. The purchases of all such
services and property, including equipment, are sub-
ject to the sales and service tax.

82.2. If, apart from rendering personal services,
barbers, beauticians, manicurists, ete., are engaged
in selling to the public such articles as shampoos,
conditioners, styling aids and accessories, and the
like, they are vendors and must collect the sales and
service tax on all such sales. Barbers, beauticians,
manicurists, ete., can issue an exemption certificate
for purchases of property for reszle to customers.

§110-15-83. Private Music Instruction.

83.1. Private musicinstruction, when rendered by
certain qualified persons, is considered a professional
service and therefore would be exempt from the sales
and service tax.

83.2. In order to quzlify for the professional ex-
emption, such persons must be certified by the West

Virginia Department of Education to teach music, or |

be certified by the Department of Education with a
speciality in music to teach in the public school sys-
tem, and be members of the music faculty of an ac-
credited institution of higher learning in the State of
West Virginia which has approval from the Board of
Regents to award degrees.

83.3. Purchases of tangible personal property or
services used or_consumed in the business of render-
ing professional services are taxable, except for pur-
chases of property or services for resale. An exemp-
tion certificate can be issued for purchases of items
for resale,

§110-15-84. Interior Decorating.

84.1. Persons engaged in the performance of inte-
rior decorating are considered to be rendering a serv-
ice subject to the sales and service tax and use tax and
must collect and remit tax on these services. Interior
decorators are exempt from the payment of sales and
service tax and use tax on their purchases of tangible

personal property and services for use in the conduct
of their business. This exemption will not apply to
purchases for use or consumption in the construction
of or permanent improvement of real property or to
purchases of gasoline and special fuel,

$110-15-85. Bookkeeping.

85.1. A person who performs general bookkeeping
and accounting services for businesses or other indi-
viduals, who is neither a certified pubiic accountant
or licensed public accountant, is considered to be ren-
dering a service subject fo the sales and service tax
and use tax.

85.2. Bookkeepers, however, are exempt from the
payment of sales and service tax and use tax on their
purchases of tangible personal property and services
for use in the conduct of their businesses, with the
exception of purchases for use or consumption in the
construction of or permanent improvement of real
property, and purchases of gasoline and special fuel.

$110-15-88. Auctioneers, Auction Sales, Auctions.

86.1. An auctioneer when commissioned to sell
property on behalf of another is providing a service
which is subject to the sales tax.

86.2, Auctioneers who, in the conduct of their busi-
ness, hold repeated auction sales at their place of
business are responsible for collection and remitiance
of sales and service sax, irrespective of whether the
merchandise sold belongs to them or to another per-
son.

86.3. Inthose instances in which a person hires an
auctioneer to auction the furnishings from the own-
er's farm or home, the sales are exempt as isolated
transactions. The same is true of sheriffs’ and consta-
bles' sales and sales under chattel deeds of trust. In
order to qualify as an isolated transaction, the sale
must be on premises owned or provided by the owner
of the tangihle personal property being sold, to the
actioneer, and the sales must not occur more than
four (4) times a year.

86.4. Persons engaged in multiple business activi-

~ties will pay tax on their purchases for use in their
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overallbusiness operationon an apportionment basis.

86.5. A person engaged in the business of selling a
taxable service who also sells taxable tangible per-
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sonal property is only taxable on his purchases to the
extent they are used in that portion of his business of
selling the tangible personal property, or on purchas-
es for use or consumption in the construction of or
permanent improvement of real property, or on pur-
chases of gasoline or special fuel.

86.8. For example, a person who has gross receipts
of six hundred thousand dollars (3600,000) derived
from selling taxable services and four hundred thou-
sand ($400,000) of gross receipts from sales of tangi-
ble personal property and who buys an adding ma-
chine for use in his business will only pay tax on forty
percent (409%) ($400,000 divided by $1,000,000 gross
business) of the purchase price of the adding machine.
If purchases for use in business can be identified as
used exclusively in one or the other business activi-
ties, then the purchase may be totally taxable or tot-
ally exempt, depending on its use. Other methods of
apportionment may also be used as long as they are
reasonable for the situation. The method shown
above is only one method of apportionment and may
not be reasonable in all situations,

86.7. Purchases of tangible personal property or
services not for resale that are used or consumed ex-
clusively in the business of selling tangible personal
property are subject to the sales and service tax.

86.8. Purchases of tangible personal property or
services consumed or used exelusively in the business
of dispensing a service subject to the sales and service
tax are exempt, except for purchases of tangible per-
sonal property and services to be used or consumed in
the construction of or permanent improvement o real
property, and purchases of gasoline and special fuel.

86.9. Persons who must pay tax on their purchases
onan apportionment basis may wish to obtain a direct
pay permit. A direct pay permitor an exemption cer-
tificate may be used to purchase goods for resale with-
out imposition of the tax at the time of sale, By the
fifteenth (15th) of each month, a direct pay sales and
service tax return and a direct pay use tax return
must be filed by the direct pay permit user, together
with any tax due on taxable purchases made using the
direct pay permit during the previous month.

§110-15-87. Real Estate Brokers.
87.1. Any real estate broker who is licensed in

West Virginia who is rendering services which re-
quire a license is providing professional services ex-
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cepted from the imposition of the sales and service tax
and use tax.

87.2. Purchases for use in rendering professional
services are subject to the sales and service tax and
use tag, except for purchases for resale, for which an
exemption certificate may be issued.

87.3. However, persons engaged in the business of
appraising real estate, who do not hold a valid West
Virginia real estate license, and cannot render certi-
fied appraisals, will continue to be required to collect
sales and service tax and use {ax on their services.

87.4. Purchases for use in business made by per-
sons rendering taxable services, who do not hold a
valid West Virginia real estate license, are exempt
from the sales and service tax and use tax, except for
purchases for use or consumption in the construction
of or permanent improvement of real property and
purchases of gasoline and/or special fuel.

§110-15-88. Commodity Brokers.

88.1. Feesorcommissions earned from {ransacting
business as a commodity broker are services which
are subject to the collection of sales and service fax
and use tax. The fact that theze fees may be comput-
ed as a percentage of sales has no bearing on their
taxability. These fees or commissions are nof consid-
ered to be directly used or consumned in the businesses
of transportation, production of natural resources,
transmission, communication, manufacturing and
contracting. See Subsection2.7.2 of these regulations.

§110-15-89. Delivery Charges.

. 89.1. Separately stated delivery charges are sub-
ject to the sales and service tax, unless the delivery
service is provided by a common carrier subject to
regulation by the Public Service Commiission.

§110-15-90. Jewelry, Furniture, Hardware, Dry
Goods, Apparel Stores.

80.1. Jewelry, furniture, hardware, dry goods and
apparel stores are all persons making sales of tangi-
ble personal property that are subject to sales and
service tax and use tax.

90.2. Any trade-in value given by the customer is
not a credit against the price paid. To illustrate: The
purchase price of a sofa is eight hundred dollars
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($800) and the purchaser has a sofa with a trade-in
value of fifty dollars ($50). The sales and service tax
would be computed on the full (§800) purchase price.

90.3. Purchases for use solely in the business of
selling tangible personal property are taxable except
for purchases for resale, for which an exemption cer-
tificate may be issued, Purchases for use sclely in the
businessofrendering taxable services are exempt, ex-
cept for purchases for use or consumption in the con-
struction of or permanent improvement of real prop-
erty and purchases of gasoline and special fuel,

90.4. Persons engaged in multiple business activi-
ties will pay tax on their purchases for use in their
overall business operationon an apportionment basis,

90.5. A person engaged in the business of selling a
taxable service who also sells taxable tangible per-
sonal property is only taxable on his purchases to the
extent they are used in that portion of his business of
selling the tangible personal property, or on purchas-
es for use in the permanent improvement to real prop-
erty, or on purchases of gasoline or special fuels.

90.6. For example, a person who has gross receipts
of six hundred thousand dollars ($600,000} derived
from selling taxable services and four hundred thou-
sand (8400,000) of gross receipts from sales of tangi-
ble personal property and who buys an adding ma-
chine for use in his business will only pay tax on forty
percent (40%) ($400,000 divided by $1,000,000 gross
business) of the purchase price of the adding machine.
If purchases for use in business can be identified as
used exclusively in one or other business activities,
then the purchase may be totaily taxable or totally
exempt, depending on its use. Other methods of ap-
portionment may also be used as long as they are rea-
sonable for the situation. The method shown above is
only one method of apportionment and may not be
reasonable in all situations.

90.7. Persons who must pay tax on their purchases
on an apportionment basis may wish to obtain a direct
pay permit. A direct pay permit or an exemption
certificate may be used to purchase goods for resale
without imposifion of the tax at the time of sale, By
the fifteenth (15th) of each month, a direct pay permit
sales and service tax return and a direct pay permit
use tax return must be filed by the direct pay permit
user, together with any tax due on taxable purchases
made using the direct pay permit during the previous
month.
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§110-15-91. Restaurants And Bars.

91.1. All sales of food and beverages, and cover
charges made by a restaurant or bar are subject to
sales and service tax. Banquet gratuities, which are
fully distributed to employees, are not subject to sales
and service tax.

91.2. Personsengzged in the business of operating
arestaurantorbarare considered to be retailers, and,
thus. their purchases for use in business are subject {0
sales and service tax, except for purchases for resale,
for which an exemption certificate may be Issued.
Purchases for resale include items which are primari-
ly intended to be transferred to the customer as part
of the sale, such as paper bags, food containers, paper
cups, straws, disposable napkins, and plastic forks,
knives, and spoons. Items which are reusable such as
cloth napkins, ceramic plates and metal silverware
are not purchases for resale. See subsection 32.6 of
these regulations.

§110-15-92. Drugs.

92.1. Sales of drugs dispensed upon preseription
and sales of insulin to consumers for medical pur-
poses are exemp$ from sales and service tax. The
term "drug" shall include a1l sales of drugs or appli-
ances to a purchaser, upon prescription of a physician
or dentist and any other professional person licensed
to prescribe. "Professional persons” shall include but
not be limited to surgeons, chiropractors, physical
therapists, optometrists, opthamologists, audiologists
and veterinarians. Prescriptions must be in writing.
This is & per se exemption and no exemption certifi-
cate or direct pay permit is needed to obtain the ex-
emption,

92.2. Drugs sold to hospitals, licensed physicians,
nursing homes, etc., which are to be consumed in the
performance of a professional service are subject to
sales and service tax,

92.3. Sales toconsurmers of non-prescriptiondrugs
are subject to sales and service tax.

$110-15-93. Farm Equipment.

93.1. Sales of farm equipment (tractors, tractor
implements, combines, seeders, thrashing machines,
etc.) to persons engaged inthe commercial production
of an agricultural product are exempt from sales and
service tax. Anexemption certificate can be issuedby
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a commercial producer to obtain this exemption

93.2. The phrase "commercial production of an ag-
ricultural product” means a farming operation under-
taken for profit by raising crops or livestock, Produe-
tion of agricultural products begins with the cultiva-
tion of land previously cleared for planting of crops or
with the purchase or breeding of livestock or domesti-
cated fowl. The production of agricultural products
ceases when an agricultural product has been trans-
ported to the point where it will be sold by the farmer
or processed. . L

93.3. This exemption does not apply to purchases
for us or consumption in the construction of or perma-
nent improvement to real property or to purchases of
gasoline or specizl fuel.

$1101-5-94. Service Station.

94.1. Persons engaged in the business of operating
a zasoline service station and making automotive re-
pairs are making sales of tangible personal property
and rendering services subject to sales and service tax
and use fax.

94.2.2, Automotive repairs which include parts
and installation labor are subject to tax. Parts sold
without installation or labor are also subject to tax.
Tax must be collected unless an exemption certificate
or direct pay permit is given by the customer.

94,3, Persons engaged in multiple business activi-
ties will pay tax on their purchases for use in their
overallbusiness operation on an apportionment basis.

94.4. A person engaged in the business of sellinga
taxable service who also seils taxable tangible per-
sonal property is only taxable on his purchases to the
extent they are used in that portion of his business of
selling the tangible personal property, or on purchas-
es for use or consumption in the construction of or

machine. Ifpurchasesfor useinbusiness can be iden-
tified as used exclusively in one or the ¢ther business
activities, then the purchase may be totally taxable or
totally exempt, depending on its use. Other methods
of apportionment may also be used as long as they are
reasonable for the situation. The method shown
above iz only one method of apportionment and may
not be reasonable in all situations,

94.6.  Purchases of tangible personal property or
services not for resale that are used or consumed ex-
clusively in the business of selling tangible personal
property are subject to the sales and service tax.

94.7. Purchases of tangible personal property or
services consumed or used exclusively in the business
of dispensing a service subject to the sales and service
tax are exempt, except for purchases of tangible per-
sonal property and services to be used or consumed in_
the construction of or permanent improvement to real
proerty, and purchases of gasoline and special fuel.

94.8. Persons who must pay tax on their purchases
onanapportionment basis may wish to obtain a direct
pay permit. A direct pay permit or an exemption cer-
tificate may be used to purchase goods for resale with-
out imposition of the tax at the time of sale. By the
fifteenth (15th) of each month, a direct pay permit
sales and service tax return and a direct pay use fax .
return must be filed by the direct pay permit user,
together with any tax due on taxable purchases made
using the direct pay permit during the previous

“month.

permanent improvement to real property, or on pur-

chases of gasoline and/or special fuel.

94.5. For example, a person who has gross receipts
of six hundred thousand dollars ($600,000) derived
from selling taxable services and four hundred thou-
sand dollars {$409,000) of gross receipts from sales of
tangible personal property and who buys an adding
machine for use in his business will only pay tax on
forty percent (409%) (3400,000 divided by $1,000,000
gross business} of the purchase price of the adding
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§110-15-95. Grocery Store Coupons.

95.1. Since z store is relmbursed by the manufac-
turer for the amount of a manufacturer’s coupon, the
sales and service tax is computed on the gross sales
price without any deduction for the coupon. Toillus-
trate: A container of laundry detergent sells for two
doliars and fifty cents (32.50) and the purchaser hasa
manufacturer's coupon worth fifty cents (3.50). The
sales and service tax is computed on the gross sales
price of two dollars and fifty cents (§2.50).

95.2. In the case of coupons issued by a grocery-
type stare for its own product, the amount of the cou-
pon is not subject to sales and service tax, To illus-
trate: A coniainer of laundry detergent sells for two
doliars and fifty cents ($2.50) and the purchaser hasa
colipon issued by that store worth fifty cents ($.50].
The sales and service tax is computed on the net sales
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amount of two dollars (§2.00). This is considered to be
a discount given by the store,

§110-15-96. Royalties.

96.1. Owmners of minerals in place who lease the
right to another party to mine the minerals are re-
celving a royalty, which is payment for an intangible,
and are not liable for the collection of seles and serv-
ice tax or use tax.

§110-15-97. Trailer Parks.

97.1. Persons operating trailer parks who lease
space on a temporary basis must collect and remit
sales and service tax on such rental fees, However,
fees charged for the leasing of space on a permanent
basis are not subject to the fax. For purposes of this
regulation, leasing on a permanent basis is defined as
a leasing of space for a period exceeding three (3)
months. Where a person leasing sales and service tax
on charges for such services regardiess of whether the
space is being leased on a temporary or permanent
basis.

§110-15-98. Medical Laboratories.

98.1. Medical laboratories operated under the di-
rection of professioneal physicians are deemed to be
providing professional services and thus are not re-
quired to collect and remit sales and service tax on
their fees. However, medical laboratories are re-
quired to pay sales and service tax on purchases for
use in their business, except for purchases for resale
for which an exemption certificate may be issued.

§110-15-99. Professionals - Lawyers, Doctoars, Ete.

99.1. Persons who are engaged in a business and
are deemed to be professionals, such as lawyers, doe-
tors, and any other person considered to be a profes-
sional under West Virginia law, are not require to col-
lect and remit sales and service tax on their services
rendered or on any sales of tangible personal proerty
incidental to such services. However, such profession-
als must pay sales and service tax on all purchases for
use in their business, except for purchases for resale,
for which an exemption certificate may be Issued.

110-15-100. Flight Instruction.

100.1. Feescharged for instructing students to fly
are services which are exempt from the sales and
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service tax. Sales of textbooks required for the course
are also exempt. However, receipis from the sales of
instructional aids are taxable. Examples of taxable
receipts are sales of textbooks not required to be used
in the course of instruction and sales of navigation
plotters, calculators, ete.

100.2, Alipurchases of property or services for use
in conduct of this type of business are taxable, except
for purchases for resale for which an exemption certif-
icate may be issued.

§110-15-101. Ballroom Dancing.

101.1. Income received for instruction in ballreem
dancing is a personal service exempt {rom szles and
service fax,

101.2. Sales and service tax must be paid on all
purchase of tangible personal property and services
which are used or consumed in this type of business,
except for purchases for resale for which an exemp-
tion certificate may be issued.

§110-15-102. Consultants.

102.1. Persons engaged in the business of provid-
ing consulting services, who are considered profes-
sionals in their fields, such as doctors, lawyers or any
other activity deemed to be professional, are not re-
quired to collect and remit sales and service tax on
their fees charged for such services. Consultants not
considered to be professional are responsible for col-
lecting and remitting the tax on their services. Serv-
ices provided by consultants, who are considered tobe
professionals, which do not fall within the scope of the
consultant's professional expertise are subject to the
tax.

102.2. For example, the service of making copies
or conducting survey pools would not require a profes-
sional expertise, and would, therefore, be subject to
tax.

102.3. Consultants who are considered to be pro-
fessionals are required to pay sales and service tax
and use tax on all purchases for use in their business,
except for those purchases which are made for use in
rendering a nonprofessional service subject to the tax.
Consultants who are not considered professional may
isstie exemption certificates for purchases for use in
their business, except for purchases of material gnd
labor used for the construction of or permanent im-
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provernent of real property and purchases for gasoline
and special fuel,

§110-15-103. Exterminators.

103.1. Persons engaged in the business of extermi-
nating insects, rodents, or other pests are engaged in
rendering a service subject to sales and service tax
and use tax. When tangible personal property is trans-
ferred to the customer in the rendition of such servie-
es, the tax must be computed upon the total price or
charge.

103.2. Persons engaged in repairing or replacing
real property damaged by insects, rodents, etc., may
be engaging in contracting activity exempt from the
sales and service tax and use tax.

103.3. Purchases of tangible personal property or
services consumed or used in the business of dispens-
ing a service subject to the sales and service tax are
exempt, except for purchases of tangibie personal
property and services to be used or consumed in the
construction of permanent improvement to real prop-
erty, and purchases of gasoline and special fuel.

103.4. Purchaszes for use in business made by ex-
terminators, who also engage In contracting activi-
ties, may be totally taxable or exempt or partially
taxable or exempt depending on their use, If an item
is used in the service activity and directly used in the
contracting activity, it would be totally exempt. How-
ever, items which are used in the service activity and
indirectly used in the contracting activity, such as
office furniture or supplies, would be partially taxa-
ble. To determine how much tax should be remitied,
the purchase price must be apportioned between taxa-
ble and nontaxable activities.

103.5. Persons rendering exterminating services
and engaged in contracting time shall maintain sepa-
rate charges in order that sales and service tax may
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be computed on the exterminating services and omii-
ted on the contracting charges.

$110-15-104. Plane And Boat Rides.

104.1, Fees charged for the transportation of indi-
viduals on excursions, sight-seeing trips, business
trips and the like by persons, who are not subject to
regulation by the West Virginia Public Service Com-
mission, are subject to the sales and service tax.

104.2. Purchases of tangible personzal property or
services for use or consumption in the business of sell-
ing a service subject to the sales and service tax are
exempt from the sales and service tax, except for pur-
chases of tangible personal property and services to
be used or consumed in the construction of or perma-
nent improvement to reel propery, and purchases of
gasoline and special fuel,

$110-15-105. Insurance Agencies.

105.1. Sales tax does not apply to sales of insur-
ance by insurance agencies. The sale of insurance is
a sale of an intangible and, thus, is not subject to the
sales and service tax and use tax.

105.2. Purchases for use in business made by in-
surance agencies are subject to sales and service tax
and use tax. Also, insurance agencies are subject to
sales and service tax on purchase related to any rent-
al of real property or other type non-taxable service
that they may provide.

§110-15-106, Natural Resource Brokers.
106.1. Feesor commissions earned from transact-
ing business as a natural resource broker are subject

to the sales and service tax and use tax,

108.2, Tax must be collected on these fees unlessa
direct pay permit is presented by the purchaser.
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Appendix 1. List of Condiments.

This list of condiments which are eligible food items is intended to
;llustrat= application of these terms and is not intended to be a cumprehﬂn51ve
1sSelng.

; -~ y . " . e .
1.1 Essential Oils, Oleoresins {Solvent-Fres} and Naturzl Extractives.

Alfalfa

Allspice _ _ _

Almond, bitter (free from prussic acid)
Ambrette (seed)

Angelica root

ge71ca seed

- Angelice steam |

Angostura {(cusparia bark)

Enise

Azafetida

Ralm (lemon balm)

Balsam of Peru

Basil

Bay leaves

Bay (myrcia oil}

Bergamot {bexgamot 0farg°}

Bitter almond (fres from prussic acid)

Bols cde rose

Cacao )

Camomile {(chamomile) flowers, Hungarian
Caromile (chamomile) flowers, Roman or English
Cananga - -~_ - . .

Capsicun :

Caraway

Cardamom sS&=4

Carbo bean

Carrot

Cascarilla park

Cassis bark, Chinese , - -
Cassia bark, Padang or Batavia :
Cazgsia bark, Saigon
Celery s=ed

Cherry, wild, bark
Chervil '
Chicory

Cinnamon bark, Ceylon
Cinnamon bark, Chinese
Cinnamon bark, Saigon
Cimnamon lezf, Cevicn
Cinnamon leaf, Chinese
Cinnamon leaf, Saigon
Citronella =

Citrus peels

Clary {clary sage)
Clove bud
Clove le=sf
Clove stem
Clover .
Coca (decocainized)

Cofies . ~

Cola nut

Coriander ' C _ R




Corn silk_

Cumin (cummin)

Curacao crange peel (orange, bitter peal)
Cusparia bark
Dand€lion
Pandelion root
Dog grass {(quac kgrass trltlcum}

Elder flcwers .

Estragole (esdragol, esdragen, tarragon)
Estragen {tarragon)

Fernel, sweet
Fenugreek

Galanga (galangal)

Geranium

Garanium, East Indian
Geranium, rose

Ginger - - L. -
Glycyrrhiza

C1chrfb121n ammoninated
rapefruit

Guava

Hickory bark

Borshound (noarhounc)
Heops

Horsemint

Hyssop

Imrortelie

Jasmine

Juniper {cerries)

Kola nut

Laurel berries

Laurel leaves

Lavender -

Lavender, spike
Lavandin

Lemon

Temon balm (see balm)
Lemon grass .

Lemon peel

Licorice

Lime

Linden flowers

ILocust bean

Lupulin

Mace -

Malt (exz:rac )
Mandarin

i e o e e




Marjoram, sweel

Mate . ]

Melissa (see balm)

Menthol

Menthyl acetate ,
Molasses ~(extract) _ )
Mustard - = )
Naringin _ .

Netroli, bigarade

Nutmeg

Cnicn

Crange, bitter, flowers

Orange, bitter, peel

Orange leaf

QOrange, sweel

. Crange, sweet, flowers

Orance, swest, peel

Origamam’ '

Palmarosa

Paprika

Parsigy

Pepper, black

Tepper, white

Peppermint

Peruvian balsam

Pettigrain

Pettigrain lemon

Pettigrain menderin or tangerine
Pimenta

Pimenta leaf

Pipcissewa leaves

Pomegranate

prickly ash bark

Rese absolute S ,
Rose (otto of roses, attar of roses)
Rose buds i

Rose flowers o

Rose fruit {hips)

Rose geranium

Rose leaves
Rosemary
Saffron |
Sage L
Sage, Greek
Sage, Spanish
St.. John's bread
Savery, sunmer




Savory, winter ... .
Schinus molle . .
Sloe berries {balckthorn berries)
Spearmint ,

Spike lavender

Tamarind

Tangerine

Tannic acid

Tarragon

Tes -

Thyme . -

Thyme, white :

Thyme, wild or creeping
Triticum (seed or grass)
Tuberose

Turmeric

Vanilla -'w. .-

Vielet flowers

Viclet leaves L

Biglet lezves zbsoluie

wild cherrv bark

Ylang-vlang

Zedoary bark

1.2 Flavorings and Flavering BExiracts.

0il of Lemon

Vanilla extract

Vanilla flavoring

Vanilla pouder

Vanillia - vanillin extract
Vaniila - vanillin flavoring
Vanilla ~ vanillin powder

1.3 Food Colorings.

1.4 Food Dressings.

French dressing
Mayonnaise ;
Mayormalse dressing '
Salad dressing

1.5 (Clazes. i

1.6 . Gravies.




1.7 Herbs (For Which No Medicinal Quaiities Are Claimed).

angelica . . ..
hnise e
Bee balm

Bays

Borage . .-
Bunnet -
Camcmile
Capers

Caraway

Celenes

Chervil

Chives
Corriander

Diil

Fenngels - - .-
Canugresk

Geranum

Horehound
Forseradish

Eysscop

Lavendsr

Lesks B
Lemon Verbena
Lovage

Marigoid

Mayorame

Mints

Mustards

Nasturtium

Cnicn

Parsleys

Peppers, red and green
Remps
Rosemary
Rue . .-
Sage -
Savories
Scailions
Sesame
Shallots
Sorrels
Swest Wocdruff
Tarragon
Thymes
Waldmeister
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Wild lesks
1.8 Marinades.

1.9 Mustard.

1.10 Natural Substances and Extractions (Solvent-Fres) Used in Conjuncticn
With Spices, Seasonings and Flavorings.

Algae, brown

Algae, red -

Apricot kernel (persic cil)

Duise . .

Kelp (se= algae, brown)

Peach kernel (persic cil)

Feanut stezarine

Persic oll.{see zpricct kernel and peach kernel)
Cuince s=ed

1.1 Pepper.

Black pepper
Cayenne pepoer
Red pepper
Wnite peoper

1.12 sSalt and Sg1t Substitutes.

Coarse or kosher salt

Cecking or table salt ) _

Dairy salt - e

Monozodium glutemate

Dickling salit

Seasoned salt -
and monczedium glutcmates.,

Smoked salt

Sour salt

Vegetable salt - These are scdium chloride with added vegetable extracts,
celery and oricn.

Salt substitute - These are chlorides in which sodium is replaced by

calcium, potassium or ammenium.

These are usually a combination of vegetable salts, spices

1.13 Sauces.

Worcestershire saucs .
Soy sauce B
A-1 stezk sauce




Barbecue sauce
Shrimp cocktail sauce

1.14 Spices and Other Natural Seasonings and _1av0flncs.

Alfalfa herb and se=d
Allspice
Ambrette seed
Angelica
Anc=lica root
Angelica sead
Anise
Anise, star
Balm (lemon balm)
Basil, bush
Basil, sweet
Bay - - .-
Calendula _
Camomile (chamomile), English or Roman
Cameomile (cqaromlie) German or Hungarian
Cepers
Capszc-m
Caraway
Caraway, blacx {black cumin)
Cardamcn
Bassiz, Chinese
Cassia, Padang or Da.av*a
Cassia, Salgon
Cayeng pep
Celery seed , :
Chervil o
Chives
Cinnamen, Ceylon
Cinnameon, Chinese
Cirnamon, Saigon
Clary (clary sage)
Clover | . . .
loves ' )
Corlander
Cumin (cummin)
Curiin, black (black ceraway)
Elder flowers - ) )
Fennel, common
rennel, sweet (finccchio, Florerce i ennel)
Fenugresk
Galanga (ga1aﬁgai)
Geranium




Ginger : —
Glycyrrhiza ) R
Crains of paradise
Horehound (hoarhound)
Horseradish o
Hyssop

Lavender

Licorice

Linden flcwers

Mace .
Marjoram i
mustard, black or brown '
Mustard, brown : '

Mustard, white or yellow

Nutmeg '
Qreganc (oreganum, Mexican oregano, Mexican sage, origan)
Paprika ---- - - : - :

Parslsy

Pepper, black

Pepper, cayenns

Pepper, red

Pepper, white

Peppermint

Poppy seed

Resemary

Saffron

Sage

Sage, CGreek

Savory, sunrer

Savory, winhter ’ '

Sesame . ST ale
Spearmint

Star anise

Tarragen
Thyme
Thyme, wild or creeping
Turmeric

Vanills

- Zedoary

1.15 Vinegar. S e

Appendix 2. List of Taxable Medicines and Eealth 2ids.

This list of taxable medicines and health aids is intended to illustrate

application of these terms and is not intended to be a comprehensive listing.




Absorbine Jr.
Acrne preparations

Alka Selizer

Alphen pills

Anacin

Analgesics -
Antacids

Anti-perspirants

Antiseptics

Appetite builders

Appetite reducers

Arcmatic lozenges (SEN-SEN)
Aspargum :

Aspirin

Athiete's foot preparations
Bay loticns, cintments and DONOEI
Back p1asu&rs . :

Bactine
Beauly creams, m=s< Drepara:;ons etc,
Bengay

Benzoin {tinctine)

Biscdol

Boric acid ointment
Breath swesieners:

Brewer's yeast

Brioschi

Bromo Seltzer

Bufferin

Burn ointment and lotion
Calamine Lotion

Callus plasters
Campho-Fhenique

Camphor ice

Castor oil

Cathartics

Chocks

Chooz. _

Clearasil i

Cleansing creams and lotions
Cocoz butter (for healing)
Ced liver oil

Cold creams

Cold tablets

Colocnes

Contraceptive creams cﬂd Jellies
Corni pads _

Cosmetic stocking Dreparatlons




Cosmetics
Cotton

Cough 2nd cold items
Cough drops -
Cough syrups . .
Cunlers ' '
Cuprex

Curlers - _
Cuticle softeners and removers
Dzandruff shampoos —
Decongestants

Dental floss .

Dentifrice .
Denture adhesives, liners, stain removers
Decdorants e
Depilatories '

Desenex - ~_ A

Disinfectants

Fpsom Salts

Fucalyptus oil .

=-lLax

Eye cosmetics. C e e

Eve oinfment

Eye washes

Face creams, loticns, packs, powders.
Facial olls h
Fean-a-Mint

Flest enema

Foot Ceodorizers, lotions

Foundation makeup £ilm

Freckle removers

Gelusil

Geritol

Glycerine L

CGlycerine suppositeries

Hair bleaches, dyes, rinses, tints
Hair removers, restoratives, straighteners
Hair sprays

Hand creams, lotions

Henna

Infrarub

Inhalants

Insect repsllents

Icdine T '

Isocdine

Laxatives

Leg mzkeup




Lip ices and salvess
Lipsticks, refills

Liguid lip color

Liquid stockings .

Listerine

Manicure preparaticns

Mascara

Massage cresms

Mercurochreme

Marthiolate ST
Milk of Magnesia

Milk or Magnesia teblets
Mineral oil .

Moth balls

Mouthwashes

Mustache wax .
Mustard plasters. - '
Masterole

Nz2il kleaches, whwge‘hrs
Noxema

Nupe*cavna? cintments -
Oil of w1ntergrecn (for medicinal purpcses)
Olive oil (for medicinal purposes)

Perfumes -
Permanent waving creams, lotions, neturalizers
Peroxide .

Pessaries

Petroleum jelly

Pile ointments

Rectzl preparatcions ' ' _

Rolaids - T il

Rose water

Rouges -

Ruoblng alcobol

Sachets ' '

Sait . (for purposes other than human consumption

Sanitary napkins T

Scalp lotions and ointments

Shampcos ’

ShaVl:g preparaticns : :

Skin balms, bhleaches, creams fresheners, lotionms, oils,
tenics, whiteners B R .

Soap i _ ,
Scda mint tablets _
Stain removers - i
Styptic pencils
Sumburn remedies

stain removers,




Suppositeries

Talcum powder

Texture creams

Tincture iodine

Tissue creams _ . . _
Toilet ammonia, creams, lanolin, waters
Toothache dreps

rTrOOk..h.b"’L.'lSj."l'D

LOOthDESLe and tooth Dowder

Tums .

Un guan L_na

Vaginal preparations

Vanishing creams

Vaseline

Vitamin A-D ointment

Vitanins

Water softeners . -

Wave seis o

Witch hazel

Zinc-oxide ointment —

Aprendix 3. Crocery Store Taxable Sales.

The follewirng list is comprised of items commonly solé by crocery stores
ard which are subject to tax at the five percent (5%) tax rate. . This list gives

examples and is not all inclusive.

Alr fresheners and deodorizers

Ale and beer

Aluminum foil :
Anti-perspirants and decdorants : B
Automative suop?les

Baby bottles

Batteries

Beauty supplies (hand loticn, bcLh oil)

Bird fesders

Bieach

Breoms, brushes and mops
Canning supplies (jars, lids)
Candles and party suppli
Charcoal brwauett_s and lighter
Cigar, cigarettes and tobacco
Cleaning supplies (Lysol, Pife~Sol)
Clothes pins and c1othes 11ne
Cosmetics ' ;
Dentzl Hygiene pVOGLCtS
Dietary supplements (Ayds)




~a,

Dishes and cooking pans
Dishwashing liguid and dlsbwaber detergent

Dves o
Electric Tlcht bu_bs
Extensicn cords ' -
Feminine hygiene products
Fertilizer
First aid supplies
Fuses
Glassware and mugs
Greeting cards _
Hardware supplies (screwdriver, rhammer)
Household giue and cement
Insect and pest repellant
Hair products (hair color, spreys, permanents)
Hair removal prcducts (Nair, Zip)
Hosiery - . - - .
Kitchen utensils
Laundry supplies (detergent, starch, fabric softeners)
Matches :
Medicines
Mens toiletries {shaving cream)
Mouthwash
Paper pr‘odhc4' R
Pet food and supplies
Picture frames .
Plant supplies (pots, food)

Plastic products (cr
Potred plants
Razor blades and razers S
Sandpaper . ' ' - T
Scheol supplies
Scouring agents (883, br__lo cads}
Scouring powders ) .
Sewing supplies
Shoe lacés and shee care products
Scap and scap products
Sponges R
Suntan lotions, cils, creams and screens
Thermemeters : =
Toys. o .
Towels (dish, hand)
Vacuum clean bags
Vegetable =eecs
Vitamins
Waves and polishes

ash bags, weste cans, storage containers)

Fo e g -‘l |
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