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Rule Title: Consumers Sales and Service Tax And Use Tax mﬁchgfb?S?KE
Type of Rule: ¥ Iegislative Interpretive . Preccedural
Agency: Tax Department Address: State Capitel, Charleston, WV 25305

ANNUAL FISCAL YEAR
1. Effect of Proposed Rulegl Increase Decrease Current Next  Thereafter
Estimated Tetal Cost S S 3 S S
Personal Services -0- -0- -0- -0~ -0-
Current Expense -0- -0- -0- -0~ ~-0-
Repairs and Alterations -0- -0- -0- ~0- -0-
Equipment . -0- -0- -0- -C- -0~
Cther -0- —0- -0- -0- -0-
2. Explanation of above estimates:
This amended rule should have no cost because it does not envision any
expenditures. - . o
3. Objectives of these rules:

This amended rule is necessary to provide appropriate guidance to
taxpayers relative to the changes in the sales and service tax and the use

tax.




DATE:

TO:

FRCM:

EMERGENCY RULE TITLE: CONSUMERS SATES AND SFRVICE TAX AND USE Tai0d JUL -7

_Date of filing: July 7, 1988

JULY 7, 1888

LEGISIATIVE RULE-MAKING COMMITIED

STATE TAX DEPARTMENT

Statutory autherity for promulgating the emergency rule:

W. Va. Code §§ 11-10-5, 20-5F-5a and 29A-3-15

Date of filing of proposed legislative rule: July 7, 1988

Does the emergency rule adopt new language or does it amend or repeal a
current legislative rule?

Yes. 110 C.S.R. 15_

Has the same or similar emergency rule previcusly been filed and expired?

No

State, with particularity, those facts and circumstances which make the
emergency rule necessary for the immediate preservatlon of public peace,
health, safety or welfare.

N/A

If the emergency rule was promulgated in order to comply with a time limit
established by the Code or federal statute or regulation, cite the Cede
provision, federal statute or regulation and time limit established
therein. ' ' :

N/A

State, with particularity, those facts and circumstances which make the
emergency rule necessary to prevent substantial harm to the public
interest.

Effective July 7, 1988, the consumer sales and service tax and use tax are

temporarily increased to the rate of 6%. In order to assure uniform

administration of those taxes and to incorporate appropriate changes”

resulting from policy development, it is necessary to amend the rule on

an_emergency basis.
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Filed: July 7, 1988

§ 110-15-1. Ceneral.

1.1. Type of Regulation. — These regulations are emergency arendments to
legislative regulations as defined in W. Va. Code §§ 29A-1-2(d) and 29A-3-15.

1.2 Scope. - These amended emergency legislative regulations explain and
clarify the West Virginia Consumers Sales and Service Tax, as stated in W. Va.
Code § 11-15-1 et seg., and the West Virginia Use Tax, as stated in W. Va. Code
§ 11-15Aa-1 et seg. '

1.3 Authority. -- These amended emergency legislative regulations are
issued under the authority of W. Va. Code § 29A-3-15 and W. Va. Code § 11-10-5.

1.4 Filing Date. — These amended emergency legislative regulations amend
the legislative regulations governing the Consumers Sales and Service Tax and
Use Tax which were approved by the Aeglslature in its regular session in 1988.
These amended emergency legislative. regulations were filed on July 7, 1888; a
public comment periocd commenced at the time of filing and continued untll 5:00
p.m. on August 8, 1988, _

1.5 Effective Date. - These amended emergency legislative regulations
become effective immediately upon filing.

1.6 Citafion. = These amended amergency legislative regulations may be
cited as 110 C.8.R. 15, § (1987).

§ 110-15-1a. lLegislative Findings.

It is the intent of the Legislature that the West Virginia Consurmers Sales
and Service Tax imposed by the provisions of W. Va. Code § 11-15-1 et seqg. and
the West Virginia Use Tax imposed by the provisions of W. Va. Code § 11-15a-1
et seq. be complementary laws and wherever possible be construed and applied to
accomplish that intent as to the imposition, administration and ceollection of
such taxes. 7To facilitate this intent, regulatlons for the sales aznd service
tax and for the use tax are combined in tbese regulations.

§ 110-15-2. . Definitions. —-- As used in these regulations and unless the
context clearly requires a dlfferent meaning, the following terms shall have the
meaning ascribed herein, and shall epply in the singular or in the pluval.

—
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2.1 "Business" includes all adtivities engaged in or caused to be engaged
in with the object of gain or econcmic benefit, direct or indirect, and all
activities of the State and its peolitical subdivisions which involve sales of
tangible perscnal property or the rendering of services when those service
activities compete with or may compete with the activities of cother persons and
includes any purposeful revenue generating activity in this State.

2.2 MCasual and occasional sales not conducted in a repeated manner or in
the ordinary course of repetitive and successive transactions of like character™
is intended o _restrict to a minimmm the number of revenue-generating events
held by organizations qualified under eilther Section 501(<)(3) of . the Internal
Revenue Cocde of 1986, as amendad, or Section 501(c)(4) of the Internal Revenue
Code of 1986, as amended, whlch shall be exempt from the imposition of the
consumers sales and service tax. The terms "casual" and "occasional” are to be
construed synonymously, and when used in reference to the sales and service tax
and in conjunction with the phrase "not conducted in a repeated manner or in the
ordinary course of repetitive and successive transacticns of like character,"”
the phrasg will have the effect of limiting the applicable exemrption te similar
types of sales which occur Infrequently. Sales of the same or similar
products or services which occurs more than four times in a twelve-month
interval are not "casual or occasional sales.". Aﬁ—examp&a—ef—a——easuai—ef
eecastenal-sale—is—the-fonnat-Girl-Seout—Cookie—Satas o

2.3 Charitable organization" means' and includes any corperation or

organization which is organized and cperated exclusively for religious,

charitable, scientific, testing for public safety, literary, or educational

purposes, or to Foster national of interrational amateur sports cocmpetition (but

only if no part of its activities involve the providing of athletic facilities

or equipment), or for the preventicn of cruelty to children or animals provided

that no part of the net earnings of the organization inures to the benefit of

any private shareholder or individual, that no substantial par of the
activities of the organlzatlon is carry1ng on propaganda or otherwise at temntlng

to influence legislation and that it does not participate in (including the

publishing or distributing of statements) any political campaign on behalf of

any candidate for public office.

23 2.4 "Church," as used in these regulations, shall refer to an
individual parish, congregation or like subgroup of an organized religion,
denomination, sect or religicus sodiety which is exempt from federal income

taxes under 26 U.S.C. §§ SOl{c](B) or 501(c)(4}. "Church" doss not include an
affiliated religious scheool. -

2+4 2.5 "Communication” means all telephone, radio, light, light
wave, radio telephone, telegraph and other communication or means of
cermmunication, whether used for voice communication, computer data transmission
or other encoded symbolic information ftransfers and shall include commercial
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broadcast radio, commercial brcoadcast television and cable television.

2:5 2.6 O "Consurer" or '"ultimate consumer" means any person who uses
or consumes taxable services or tangible personal property.

26 2.7 "Contracting" means the furnishing of work, or both
materials and work, in fulfillment of a contract for the construction,
alteration, repair, decoration or improvement of a new or existing building or
structure, or any part therecf, or for removal or demolition of a building or
structure, or any part thereof, or for the alteration, improvement or
development of real property. For purposes of this definition, the term
"gtructure” shall include, but not ke limited teo, everything built up or
composed of parts joined together in some definite manner and attached to real
property, or which adds utility to a particular parcel of property and is
intended to remain there for an indefinite period of time.

27 2.8 "Directly used or consumed"” in the activities which occur in
this State which are contracting, manufacturing, transportation, transmission,
communication or the production of natural rescurces shall mean used or consumed
in those activities or operations which constitute an integral and essential
part of such activities, as contrasted with and distinguished from those
activities or operations which are simply incidental, convenient or remote to
such activities.

27+ 2.8.1 . Uses of property or consumption of services which
constitute . direct use or consumption in the activities of contracting,
manufacturing, transportaticn, transmission, communication or the production of
natural. resources shall include only:

273+ 2.8.1.1 In the case of tangible personal property,
physical incorporation of preperty inte a finished preoduct resulting from
manufacturing production or the production of . natural resources or resulting
from contracting activity; o

25F=372 2.8.1.2 Causing a direct physical, chemical or other
change upon property undergeing manufacturing producticn or production of
natural resources or which is the subject of contracting activity;

2+7+1+3 2.8.1.3 Transporting or storing property undergoing
transportation, communication, fransmission, manufacturing preoduction, or
production of natural resources or which is the subject of contracting activity;

Z=7=iv4 2.8.1.4 Measuring or verifying a change in property
directly used in transportation, communication, transmission, manufacturing
production or preoduction of natural resources or contracting activity;

2735 2.8.1.5 Physically controlling or directing the
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physical movement or operation of property directly used in transportation,
communication, transmission, manufacturing production or production of natural
resourges or contracting activity;

2-7+3-6 2.8.1.6 Directly and physically recording the flow of
property undergoing transportation, communication, transmission, manufacturing
production or producticn of natural resources. or which is the subject of
contracting activity;

2:F-1r7 2.8.1.7 Producing energy for property directly used
in transportation, communication, transmission, manufacturing preduction or
production of natural resources or contracting activity;

2-7-3-8 2.8.1.8 Facilitating the transmission of gas, water,
steam or electricity from the point of its diversion to property directly used
in transportaticn, communication, transmission, manufacturing preduction or
production of natural resources or contracting activity;

2.3-3-9 2.8.1.9 Controlling or otherwise regulating
atmespheric conditions required for transportation, communication, transmission,

manufacturing production or production of natural resources or contracting
activity;

2+F+3+30 2.8.1.10 Serving as an operating supply for
property undergoing transmission, manufacturing production or producticn of
natural resources or which is the subject of contracting activity or for
property directly used in transportation, communication, transmission,
manufacturing production or production of natural resources or contracting
activity;

2.7-3-3% 2.8.1.11 Maintaining or repairing property used
directly in transportation, communication, transmission, manufacturing
producticon or production of natural rescurces or contracting activity;

2+F-3=32 2.8.1.12 " Storing, removing or iransporting
econcmic waste directly resulting from the. activities of transportation,
conmunication, transmission, manufacturing or production of natural rescurces,
or contracting; ) ,

27333 2.8.1.13 Pollution control or environmental
quality or protection activity directly relating to the activities of
Contracting, manufacturing, transportation, communication, transmission or the
production of natural resources. o

2rFcdsiE-2 2.8.1.13.8 "Poliutlion control” means any
taxable service, system, method, construction, device or appliance appurtenant
thereto sold or used or intended for the primary purpese of eliminating, ™
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preventing, or reducing air, noise or water pollution, or for the primary

purpose of treating, pretreatlng, medifying or disposing of any potential solid,

liquid or gaseocus pollutant which, if released without such Ureatment,

pretreatment, modification or disposal, might be harmful, detrimental or
offensive to the public and the public interest.

2-F-i+33<b 2.8.1.13.b "Environmental quality or
protection activity" means the rendering of taxable services and the sale of
devices {including identifiable parts of devices), systems or facilities used or
intended for use in the state primarily for the protecticn of the public and the
public interest through the control, reduction or eliminaticon of air, water or
noise pollution immediately caused by and directly related to the activities of
contracting, manufacturing, transportatlon communication, transmission or the
production of natural resources.

2eFrisid-e 2.8.1.13.¢ . "Air pollution" means the
presence  in the outdoor atmosphere of cne or more air contaminants or
combinations thereof in such gquantities of such characteristics, location and
duration which are injuricus te the public and the public interest, or which
unreascnably interfere with the comfortable enjoyment of life or progerty or to
the conduct of business within such areas of the state as shall be affected
thereby.

ZeF+3+33-8 2.8.1.13.4 "Water pollution” means the
discharge or deposit of sewage, industrial wastes, or other wastes of such
condition, manner, or guantity as may cause ground or surface water to be
contaminated, unclean, or impure to such an extent to make sald waters
detrimental to the public and the public interest.

Z=7rivi3-e 2.8.1.13.e "Noise pollution” means the
intensity, duration and character of sounds which exceeds standards developed by
the state environmental protection agency.

ZeFreidof 2.8.1.13.F The exempticn applies to the
gross preceeds from the sales of all devices or facilities (and all identifiable
components thereof or materials for use therein) and the rendering of taxable
services acquired primarily for the control, reduction or elimination of air,
water, or noise poliution and the gross proceeds from the sale of _all
identifiable components of or materials used or intended for use in structures
built primarily” for the control, reduction or elimination of air, water, or
noise pollution. '

2eFrE-x4 2.8.1.14 " Personnel, plant, product or community
safety or security activity directly relating to the activities of
transportation, communication, transmission, manufacturing preduction or
producticn of natural resources or contracting; or
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Z+F+i35 2.8.1.15 Property or services otherwise us=d as
an integral and essential part of transportation, communicaticn, transmission,
manufacturing production or producticon of natural resources or contracting
activity.

2+7+2 2.8.2° Uses of property or services which would not
constitute direct use or consumwption in the activities of contracting,
marnufacturing, transportation, transmission, communication or the production of
natural resources shall include, but not be limited to:

Z=Fs@vk 2.8.2.1 Heating and illumination of office buildings;
2:7+2=2 2.8.2.2 Janitorial or general cleaning activities;
2+7F+2+3 2.8.2.3 Perscnal comfort of perscnnel;

Zr7=2+4 2.8.2.4 Production planning, scheduling of work, or
inventory control;

2725 2.8.2.5 Marketing, general management, supervision,
finance, training, accounting and administration; or

2+7<2+6 2.8.2.6 An activity &r function incidental or
convenient to fransportation, communication, transmission, menufacturing
production or production of natural resources or contracting activity, rather
than an integral and essential part of such ectivity.

Z=8 2.9 "Drugs" includes all sales of drugs or appliances to a

purchaser, upon prescription of a physician or dentist and any other
professional person licensed to prescribe.

Z+9 2.10 "Gross . proceeds” means the amount received in  money,
credits, property or other consideration from sales and services within this
State, wlthout deduction on account of the cost of property sold, amounts paid
for 1nterest or any cther esxpenses whatscever. Gross proceeds shall ke reduced
by the value of an item of tangible personal property which is traded-in for the
purpose of reducing the purchase price of the item purchased or the amount of a
rebate or discount allowed prewided by the vendor for the item at . the time

the item is purchased. ILosses shall not be deducted, but any credit or refurd
made for goods returned may be deducted. o

2=20 2.11 "Isclated transaction" means a transaction or event in which
tangible personal property is sold, transferred, offered for sale or delivered
by the owner thereocf or by his representa;ive. In order to gqualify as an

isolated transaction, the seller may not be in the business of selling the type
of tangible personal property which is the subject of the transaction. The
isolated transaction mey be in the form of a single transaction, or a series of
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individual transactions which would be an event. An example of a single
transaction - would be the sale of a boat or an individual's furnishings. An
example of a series of transactions comprising -an event would be a yard sale.
Whether as separate transactions or as events, or as a combination of the two, a
person may held no more than four isolated transactions in any twelve month
period. Additionally, an event may not be longer than 48 hours in duraticn.

2+33 2,12 "Lease" includes rental, hire and license.

2-32 2.13° "Manufacturing" means a systematic operation or integrated
series of systematic ocoperations engaged in as a business or segment of a
business which transforms or converts tangible perscnal property by physical,
chemical or other means intc a different form, composition or character £from
that in which it originally existed.

2+22 2.14 "Person" includes the State and its political subdivisions,
and any individual, firm, partnership, joint venture, joint steck campany, the
United States and its agencies, public or private corpeoration, municipal
corporation, cooperative, estate, trust, business ftrust, receiver, executor,
administrator, any other fiduciary, any representative appointed by order of any
court or otherwise acting on behalf of others, or any other group or combination
acting as a unit, and the plural as well as the singular numnber:

2:14 2,15 "Personal service" includes those services:

234+t 2.15.1 °  Compensated by the payment of wages in  the
ordinary course of émployment; )
Zeidw2 2.15.2 Rendered to the person of an individual without,
at the same time, selling tangible personal property, such as nursing,
barbering, shoe shining while the shoes are being worn by the purchaser,
manicuring and similar services. "Personal service" does not include the sale

of any tangible personal preoperty which is not used and consumed in the

rendering of of a perscnal service.

Zvi4+3 2.15.3 "Perscnal services" shall mean and include, but
shall not bhe limit to, barbering, manicuring, hair setting, washing and
dyeing, nursing, massaging, shoe shining while the sheoes are being worn by the
purchaser, et cetera. Services to be personal must be done in perscn without
the intervention of anocther and must be rendered to the person of an individual

without, at the same time, selling tangible personal property.

235 2,167 T '"Poultry house" means a structure used sclely for the
purpose of sheltering domesticated birds which are kept for meat or eggs, and it
shall not be used for sheltering any other animals or humans.

-6  Z.17 "Purchase" means any transfer, exchange or barter,
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conditional or otherwise, in any marmer or by any means whatsoever, of tangible
personal property or a taxable service, for a consideration.

2:37 2.18  "Purchase price" means the total .amount for which tangible
perscnal property or a taxable service is sold, valued in money, whether paid in
money or otherwise: Provided, That cesh discounts allowed and taken on sales
shall not be included. However, the purchase price includes the amount of any
term discount allowed by the purehaser vendor, such discount keing the
reduction in the purchase price if the total amount of the purchase price is
paid within a specified pericd of time. The value of business stimulants, gifts
or promotions given to induce consumers to partronize a particular establishment
are not considered cash discounts. .

238 2.19 Purchaser" means a person who purchases tangible personal
property or a taxable service subject to either the sales and service tax or the
use tax. o '

2.319 2.20 "Production of natural resources" means the performance, by
either the owner of the natural rescurces or another, of the act or process of
exploring, developing, severing, extracting, reducing to possession and loading
for shipment for sale, profit or commercial use of .any natural rescurce products
and any reclamation, waste disposal .or environmental activities asscciated
therewith. '

2-26 2.21 "Retajiler" _means and includes every person or vendor
engaging in the business of selling, leasing or renting tangible personal
property or dispensing taxable services for use within the meaning of the use
tax statute, regardless of whether the purchaser is a member of the general
public or a person engaged in business, and every person or vendor engaging in
the business of selling, at auction, tangible perscnal property owned by the
person or others for use in this State: Provided, That when in the opinion of
the Tax Commissioner it is necessary for the efficient administraticn of the use
tax to regard any salesmen, representatives, truckers, reddlers or canvassers as
the agents of the dealers, distributors, supervisors, employers or persons under
whom they operate or from whom they obtain the tangible perscnal property sold
by them, irrespective of whether they are making sales on their cwn tehalf or on
behalf of such dealers, distributors, superviscrs, employers or persons, the Tax
Commissicner may so regard them and may regard the dealers, distributors;
supervisors, employers, Or persons as retailers. .

223 2.22 "Retailer epngaging in business in this State” or any like
term, unless otherwise limited by federal statute, means and includes but is not
limited to any retailer having or maintaining, occupying or using, within this
State, directly or by a subsidiary, an office, distribution house, sales house,
warehouse, or other place of business, or any agent (by whatever name called)
operating within this State under the authority of the retailer or its
subsidiary, irrespective of whether such place of business or agent is located
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here permanently or temporarily, or whether such retailer or subsidiary is
admitted to do business within this State pursuant to W. Va. Ccde § 31-1-49.

2+22 2.23  "Sale," "sales" or "selling" means for purposes of the use
tax any transaction resulting in the purchase of tangible personal property or
taxable services from a retailer or wendor, and for purposes of the sales and
service tax includes any transfer of the possessicn or ownership of tangible
personal property for a consideration, including a lease or rental, when the
transfer or delivery is made in the ordinary course of the transfercr's business
and is made to the transferee or his agent for consumption or use or any other
purpese. This term embraces renting or leasing, conditional sales contracts,
leases with options to. purchase, and contracts under which possession of
preperty is given to the purchaser but title is retained by the vendor or
retailer as security for paymeht of purchase price. This term does not include
an 1solated transaction in which tangible perscnal property ef- a-s-ersviee is
sold, transferred, offered for sale, or delivered by the cwner thereof or by his
representat1ve for the owner's account such sale, transfer, offer for sale or
delivery neot being made in the ordinary course of the owner's business
activities. Repeated sales of tangible personal property or services, or any
cembination thereof will not be deemed to be an isclated transacticn.

2+23 2.24 "Seller" means a retailer and vendor, and includes every
person selllng or leasing tangible perscnal property and dispensing taxable
services in a transaction which is subject to the use tax.

224  2.20 "Service" or "selected service" shall include all
nonprofessional activities engaged in for other persons for a consideration,
which invelve the rendering of a service as distinguished from the sale of
tangible personal property, but shall not include contracting, personal
services, the services rendered by an employes to his amployer or any service
rendered for resale.

2:25 2.26 "Tangible personal property” means perscnal property which
may be seen, weighed, measured, felt, or touched, or is in any other manner
perceptible to the senses, and includes tangible goods, wares and merchandise.

225 2.26.1 "Intangible personal property” means e-hattels
chattel interests, real and personal, money, credits, investments and the
evidences thereof. See W. Va. Code § 2-2-10(q) (1973}.

22572 2.26.2 Real property” means lands, terements and
hereditaments, all rights thereto and interest therein except chattel interests.
See W. Va. Code § 2-2-10(p) (1973).

226 2.27  "Tax" includes the consumers sales and service tax imposed
by W. Va. Code § 11-15-1 et seg., the use tax imposed by W. Va. Code § l1-15A-1
et seqg., and the-faxes additions te tax, interest and penalties I1mposed by
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W. Va. Code § 11-10-1 ef seq.

2:27 2.28  "Tax Comuissioner” or "Cormissioner” means the State Tax
Comnissicner, orhis delegate.

2+28 2.29 "Taxable services" means services which would be taxable in
all circumstances but for the existence of an applicable exemption in certain
defined circumstances. 2As a result, the term does not include those services
which are subject to the per se exemptions provided in Section 2.2 of these
regulations or electronic data processing service provided for others. However,
all other services are taxable and may be subject to some other specific
exemption.

2=28 2.30 "Taxpayer" includes any perscn who is liable for the tax
imposed by W. Va. Code § 11-15-1 et seq., or who is subject to. the tax imposed
by W. Va. Code § 11-15A-1 et seg. whether acting for himself or as a fiduciary.

2+36 2.31  "Transportation” means the act or process of conveying for
consideration, as a commercial enterprise, passengers or goods from cne place or
geographical location to ancther place or gecgraphical location.

2-3% 2.32 "Transmission” means the act —or process of causing liquid,
natural gas or electricity to pass or be conveyed for consideration from one
place or ‘geographical location to ancther place or gecgraphical location through
a pipeline or other medium for commercial purposes. For purpcses cof this
definition, the word "medium" refers to the staticnary mode by which liguid,
natural gas or eleciricity moves from cne location to another; the term includes
such modes as pipelines and wires, but 1t specifically excludes such modes of
transpertaticon as tanktrucks and barges. .

2w32 2.33 . "Use" means and includes the exercise by any person of any
right or power over tangible personal property or taxable services which are
incident ta the ownership, possession or enjoyment of such property or services,
or by any transaction in which possessicn of or the exercise of any right or
power over tangible personal property or taxable services is acquired for a
consideraticon, 'including any lease, rental or conditicnal sale of tangible
perscnal property. As used in this definition, "enjoyment" includes a
purchaser's right to direct the disposition of the property or services, whether
or not the purchaser has possession of the propertiy. The term "use" does not
include the keeping, retaining or exercising of any richt or power over tangible
personal property for the purpose of subseguently transporting it cutside the
State for use thereafter solely cutside this State.

2+33 2.34 "Vendor" means any person, whether selling at retail to the
general public or otherwise selling to.a person engaged in any business, who is
engaged in~'this State in furnishing or rendering services or making sales of
tangible personal property, the sale or use of which is subject to the sales and

10




State Tax Department
Title 119 -
Series 15

service tax.

§ 110-15-3 " Amount of Tax. _

3.1 For. the privilege of selling tangible perscnal property and of
dispensing certain selected services as defined in Section 110-15-Z of these
regulaticns, the vendor shall collect from the purchaser the tax as provided
under W. Vva. Code § 11-15-3, and shall pay the amount of tax to the Tax
Commissioner in accordance with the provisions of the above referenced Section 3
and this regulaticn: Provided, That sales made on or after June 1, 15988 but

pricr to. Julv 1, 1988 shell be taxed as provided in Section 3a of these .
regulations. - '

There shall be no tax on sales where the monetary consideration is five .
cents or less. The amount of the tax shall be computed as follows:

3.1.1 Cn each sale, where the monetary consideration is from six
cents te twenty cents, both inclusive, one cent.

3.1.2 On each sale, where the monetary consideration is from
twenty-one cents to forty cents, both inclusive, two cents.

3.1.3 On each sale, where the monetary consideration is from
forty-one cents to sixty cents, both inclusive, three cents. :

32.1.4 Cn each sale, where the monetary consideration is from
sixty-one cents to eighty cents, both inclusive, four cents.

3.1.5 Cn each sale, where the neonetary consideration is from
eighty-one cents to one dollar, both inclusive, five cents.

3.1.¢6 If the sale price is in excess of cne dellar, five cents on
each whole dollar of sale price, and upcon any fractional part of a dollar in
excess..of -whole dollars, as follows: One cerit on the fractional part of the
doliar if less than twenty-one cents; two cents on the fractional part cof the
dollar if in excess of twenty cents but less than forty-one cents; three cents
on the fractional part of the dollar 1f in excess of forty cents but less than
sixty-cne cents; four cents on the fractional part of the dollar if in excess of
sixty cents but less than eighty-one cents; and five cents on the fracticnal
part of the dollar if in excess of eighty cents. For example, the tax on sales
from one dollar and cne cent to cne dollar and twenty cents, both inclusive, six
cents; on sales from cone dollar and twenty-one cents to cne dollar and forty
cents, both inclusive, seven cents; on sales from one dollar and forty-one cents
to one dollar and sixty cents, both inclusive, eight cents; on sales from one
dollar and sixty-one cents to cne dollar and eighty cents, both inclusive, nine
cents; on sales from cne deollar and elghuv—one cents to two dollars, both
inclusive, ten cents. :
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3.1.7 See Appendix 4 for a reproduction of the Consumers Sales and

Service Tax (5%) Rate Chart.

3.2 There also is levied and imposed a use tax on the use in this State of

tangible personal property or taxable services as defined in Section 110-15-2 of
these regulaticns, such tax te be at the rate of five percent (5%) of the
purchase price of such tangible personal property and taxable services.

3.3 Separate sales, such as daily or weekly deliveries, shall not be
aggregated for the purpose of computation of the tax even though such sales are
aggregated in the billing or payment therefor. = Notwithstanding any other
provision, coin—cperated amusement and vending machine sales shall be aggregated
for the purpose of computaticn of the sales and service tax.

3.4 The amount of the sale shall be the actual cost to the purchaser of
the item er- serviee purchased with after deduction for the wvalue of any
item traded-in er—serviee-previded as part of the consideration paid for the
tangible personal property es-serviee purchased.

3.5 The general consumer sales and service tax which is imposed by W. Va.

Code § 11-15-1 et seq. at the rate of five cents on each dollar of sales does

not_apply in the following transactions.

3.5.1 Retail sales of gasoline and special fuels unliess such sales

are the first sales of gasoline and special fuels in this State. See Section

110-15-10 of these regulations for additional information.

3.5.2 . Sales of moblle homes which are utilized by purchasers as

their vear-round residence and dwelling shall be subject to the sales and

service tax at the rate of three cents on each dollar of sales. See -Section

110-15-9.3.7 of these regulations for additional information.

3.5.3 Sales of vehicles which are subject to the motor wvehicle

title privilege tax. See Section 110-15-9.3.2 of these regulations for

additional informaticn,

§ 110-15-3a Temporary One-Cent Increase in Rate of Tax for Period Beginning
June 1, 1988 and Ending June 30, 1989. , o

3a.l For the privilege of selling tangible personal property or dispensing

certain selected services defined in Section 110-15-2 of this regulation, the

vendor shall collect from the purchaser the tax as provided under W. Va. Code

§ 11-15-3a and shall pay the amount of tax to the Tex Cormissioner in accordance

with the provisions of the above referenced Section 3 and this regulation.

3a.1.1 Beginning on June 1, 1988 and ending June 30, 1989,
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inclusive, the geperal consumer sales and service tax imposed by W. Va. Code
§ 11-15-1 et seq. shall be at the rate of six cents on the dollar of sales,

excluding gascline and special fuel sales which remain taxahle abt  the rate
specified in W. va. Code § 11-15-3, and excluding sales of certain mobile hcomes
which remain taxable at the rate specified in W. Va. Code § 11-15-9. After
Jome 30, 1989, the rate of tax shall fevert to the prior rate as provided in

W. va. Code § 11-15-3, and subject to such exclusions.

There shall be no tax on sales where the monetary consideraticon is five

cents or less. The amount of tax specified .in this section at the six cents =
rate shall be computed as follows: T -

3a.1.1.1 On each sale, where the monetary consideration is from six

cents to sixteen cents, both inclusive, cne cent.

3a.1.1.2 ©On each sale, where the monetary consideration is from
seventeen cents to thirty-thres cents, both inclusive, two cents.

3a3.1.1.3 On_each sale, where the monetary consideration is freom
thirty-four cents to fifty cents, both inclusive, three cents. T

3a.1.1.4 On each sale, where the monetary consideraticn is from
fifty-one cents to sixty-seven cents, both inclusive, four cents.

3a.1.1.5 ©On each sale, where the monetary consideration is from
sixty-eight cents to eighty-four cents, boih,inclpsive, five cents.

3a.1.1.6 On each sale, where the monetary consideration  is from
eighty-five cents to one dollar, Both inclusive, sSix cents.

3a.1.1.7 If the sale price is in excess of one dellar, six cents on

cach whole dollar of sale price, and upor any fractional part of a dollar in
excess Of whole dollars, as follows: Cne cent on the fracticnal part of the
Sollar if less than seventeen cents; two cents on the fractional part of the
Joilar 1f in excess of sixteen cents but less then thirty-four cents; three

cents on The fractional part of the dollar if in excess of thirty-three cents

But less than fifty-cne cents; four cents on the fractional part of the dollar

if in excess of fity cents but less than sixty—eight cents; five cents on the
fractional part of the dollar if in excess of sixty-seven cents but  less than

elghty-five cents; and six cents on the fracticnai part of the dollar if in
excess of elghty-four cents. For examole, the tax on sales from one dollar  and

e cent fo one dollar and sixteen cents, both inclusive, seven cents; on sales

from one dollar arnd seventeen cents to one doliar and thirty-three cents, both

inclusive, eight cents; on sales from one dollar and thirty-four cents to cne
doliar and Fifty cents, both inclusive, nine cents; on sales from one doller  and

fifty-one cents to one dollar and sixty-seven cents, both inclusive, len cents;

on sales from one dollar and sixty-eight cents to one dollar and eighty-four
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cents, both inclusive, eleven cents; and on sales from one dollar and

eighty-five cents to two dollars, both inclusive, twelve cents.

3a.1.1.18 See Appendix 5 for a reproduction of the Consumers Sales and

Service Tax (6%) Rate Chart.

33.2 There also is levied and imposed by W. Va. Code § 11-15A-2 2 use fax

on the use in this State of tangible perscnal property or taxable services as

defined in Section 110-15-2 of these reculations. For the period beginning on

Jure 1, 1988 and ending June 30, 1989, the use tax shall be at the rate of six

percent (6%) of the purchase price of such tangible perscnal property and
taxable services, exciuding gasoline and special fuel sales which shall remain

faxable at the rate in existence on May 30, 1988, and excluding sales of certain

mobile homes which Shall remaln taxable at the rate specified in W. Va. Ccde

§ 11-15-9. The amount of tax at the six cents rate shall be computed in the

mamner specified in Section 110-15-32.1.1 of these regulations. After June 30,

1989, the rate of tax shall revert to the prior rate as provided in W. Va. Code

§ 11—15]:}?'2_.

3a.3 Separate sales, such as daily or weekly deliveries, shall not be

aggregated for the purpese of computation of the tax even though such sales are

agoregated in the billing or payment therefor. Notwithstanding any other

provision, coin-operated amusement and vending machine sales shall be aggregated

for the purpose of computation of the sales and service tax.

3a.4 The amount of the sale shall be the actual cost to the purchaser of

the item purchased after deduction for the value of any item traded-in as part

of the consideration paid for the tangible personal preperty purchased.

3a.5 During the period of the temporary one-cent increase in the sales and

service tax and the use tax, any reference within these regulations to the five

percent (5%) tax, as such tax relates to a transaction which would ctherwise be

subject to the tax at the rate of six percent (6%), should be construed to mean

Six percent (6%). Furthermore, any calculations based on the five percent (5%)

rate should be recalculated to reflect the six percent (6%) rate.

§ 110-15-3b Transition Rules for the Temoorary Cne-Cent Increase in Rate of

Tax_for period Beginning Jume 1, 1988 and Fnding June 30, 1989. - For all
fransactions involving sales or leases ' of tangible personal property or

rendering of taxable services which were entered into prior fo June 1, 1988 and

completed in total or in part between June 1, 1988 and June 30, 198%9, or entered

into between June 1, 1988 and June 30, 1989 and only partially completed during

that period of time, and which were subject to the sales and service tax or use

Fax at the time such transactions were entered into, the following transition
L B L -

rules are in effect.

3b.1 For transacticns which have been completed before Juns 1, 1288, exceplt
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for billing and/or paymént of the sale price, such transactions will be subiject

to the sales and service tax or the use tax at the rate of five percent (5%).

3b.2 FPor transactions under binding executory contracts which require one

payrent at commencement of the contract with the contract commencing before and

extending beyond June 1, 1988, such transactions will e subject to  the sales

and service tax or the use tax at the rate of five percent (5%).

3b.3 For transactions under contracts which require multiple pavments over

the length of the contract for sales to be made or services to be rendered over

the length of the contract, which contract performance is to comrence before and

extend bevond June 1, 1988, such performence which is completed before June 1,

bl

19882, except for billing and payment, will ke subiect to the sales and service

tax or the use tax at the rate of five percent (5%); moreover, performance under

such contracts which is completed on or after June 1, 1888, also will be subject

to such tax at the rate of five percent (5%).

3b.4 For transactions under contracts with contract performance comencing

before and extending beyvond June 1, 1988, and which reguire installment-type of

payments over the length of the contract, the pavments under the contract shall

be subject tc the sales and service tax or the use tax at the rate of five
percent (5%).

3b.5 For transactlions which are leases under contracts with contract

performance commencing before and extending bevond June 1, 1988, and which
require monthly, quarterly or annual pavmentis over the length of the contract,

those pavments made on and after June 1, 1983, will be subject to the sales and

service tax and the use tax at the rate of six percent (6%): Provided, That for

those leases which continue beyond June 30, 1989, the lease payments which

accrue after June 30, 1989 shall be subject to the sales and service fax at the

rate of five percent (5%).

3p.6 For transactions under contracts entered into on or after June 1,

1988, even though performance mav extend kevond June 30, 1989 and regardless of

when payvrment 1s rendered, the pavments shall be subject tc the sales and service

tax or use tax at the rate of six percent {6%].

§ 110-15-4 Collection of Sales and Service Tax and Use Tax.

4.1 How Sales and Service Tax Collected. - Every purchaser shall pay to
the vender the amount of sales and service tax levied which shall be added to
and constitute a part of the sales price, and shall be collectible as such by
the vendor who shall accocunt to the State for all tax paid by the purchaser.
The vendor shall keep the amount of tax pald separate from the proceeds of sale
exclusive of the tax unless authorized in writing by the Tax Commissicner to
keep such amount of tax in a different manner. Where such autherization is
given, the State's claim shall be enforceable against and shall take precedence
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over all other claims against the mconeys commingled.

4.2 How Use Tax Collected.

4.2.1 The use tax is imposed upon every parson using tangible
personal property or taxable services within this State. That person's
liability is not extinguished until such tax has been paid. A receipt with the
tax separately stated thereon issued by a retailer engaged in business in this
State, or by a foreign retailer who is authorized by the Tax Commissioner to
collect the use tax, relieves the purchaser from further liability for the tax
to which the receipt refers. : ' '

4.2.2 Purchases of tangible personal property cor taxable services
made from the government of the United States or any of its agencies by ultimate
consumers shall be subject to the use tax. Industrial materials and equipment
owned by the federal government within the State of West Virginia of a character
not ordinarily readily cbtaineble within the State, shall not be subject to use
tax when sold, if such industrial materials and equipment would not be subject
to use taxes if such were sold cutside of the State for use in West Virginia.

4.2.3 The use. tax shall not apply to purchases made by counties or
municipal corporations.

4.2.4 The use tax shall be collected in the follewing manner:

4.2.4.1 The tax upon the use of all tangible perscnal property
and taxable services, which are sold by a retailer engaging in business in this
State, or by such other retailer as the Tax Commissioner shall authorize
pursuant te W. Va. Code § 11-152-7, shall be collected by such retailer and
remitted to the Tax Commissiconer, pursuant to the provisions of W. vVa. Code
§§ 11-15A-6 through 10 and these regulations.

4.2.4.2 The tax upon the use of all tangible personal property
and taxable services not paild pursuant to the foregolrg paragraph 4.2.1 shall be
paid to the Tax Commissioner directly by any person using such property within
this State. The amount of use tax due and cowing shall be paid quarterly, ne
later than 15 days after the completion of the calendar quarter; following are
the due dates for such quarterly use tax paymenis: (April 15, July 15,
October 15 and January 15, respectively) unless the purchaser has a direct pay
permit number and, in that event, the tax must be remitted monthly, on or before
the fifteenth day of the next succeeding month.

4.3 Collecticn of Use Tax by Retailer.

4.3.1 Every retailer engaging in business in this State and making
sales of tangible personal property or taxable services for delivery into this
State, or with the knowledge, directly or indirectly, that the property or
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cervices are intended for use in this State, that so long as such transactions
are not exempted under the provisiens of W. Va. Code § 11-152-3, shall at the
time of making such sales, whether within or without the State, collect the use
tax from the purchaser, and give te the purchaser a receipt therefor with the
tax separately stated thereon unless the purchaser claims the sale is exempt
under either Sections 110-15-9.2 or 11-15-9.3 of these regulations and the
purchaser gives the wvendor a properly executed exemption certificate or his
direct pay permit number. = :

4.3.2 Fach retailer engaging in business in this State shall list
with the Tax Cormissioner the name and address of a2ll his agents operating in
this State, and the lccation of any and all distribution or sales houses, ™
offices or other places of business in this State. '

4.4 Foreign Retailers. - The Tax Commissioner mav, in his discretion and
upen application, authorize the collection of the use tax by any retaller not
engaging in business within this State, who, to the satisfaction of the Tax
Commissioner, furnishes adequate security to insure collection and payment of
the tax. Such retailer may then be issued, without charge, a permit to collect
the tax in the manner prescribed by the Tax Commissioner. When so authorized,
it shall be the duty of such retailer to collect the use tax upon all tangible
personal property or taxable service sold to his knowledge for use within this
State, in the same manner and subject to the same requirements &s a retailer
engaging in business within this State. Such authority and permit may be
canceled when, at any time, the Tax Commissioner considers the security
inadequate, or that such tax can more effectively be collected from the perscon
using such property in this State. '

4.5 Absorbing Tax; Criminal Penalty. - It shall be unlawful for any vendor
or retailer to advertise or hold cut or state to the public or to any purchaser,
consumer or user, directly or indirectly, that the sales and service tax or the
use tax or any part thereof will be assumed or absorbed by the vendor or
retailer or that it will not be added to the selling price of the property sold,
or if added that it or any part thereof will be refunded. Any person violating
any of the provisions of this section within this State shall be guilty of a
misdemeanor and subject to the penalties provided in W. Va. Code § 11-9-7.

4.6 Failure to Collect Tax; Liability of Vendor. - If any vendor or
retailer fails to collect the sales and service tax or the use tax, he shall ke
personally liable for the amount he failed to. collect and subject to the
penalties provided in W. Va. Code § 11-29-1 et seq. : '

4.7 Liability of Purchaser for Failure to Pay the Szles and Service Tax. -
If any purchaser (a) refuses to pay to tne vendor the sales and service tax, or
(b) in the case of a sale subject to Section 110-15-9.3 of these regulations, a
purchaser refuses to sign end present to the vendor a proper certificate
indicating the sale is not subject o either the sales and service tax or the
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use tax, or (¢} signs or presents to the vendor a false certificate, or (4}
after signing and presenting a proper certificate uses the items purchased in
such marmer that would cause the sale tc be subject to either tax, or (e)
presents a direct pay permit number which has been cancelled or is otherwise
false .or uses such direct pay permit in a manner not authorized by the Tax
Commisgioner; he shall ke persomally liable for the amount of tax applicable to
the transaction or transactions.

In such cases, the Tax Commissicner has authority to. make an assessment
against such purchaser, based upon any information within his possession or that
may come into his possession. The assessment and notice thereof shall be made
and given in accordance with W. Va. Code §§ 11-10-7 and 8.

This Section shall not be construed as relieving the vendor from liability
for the tax; Provided, That the vendor shall be relieved from liability for the
purchaser's refusal under either (a) or (b} above if he notifies the Tax
Commissioner in writing of such refusal; and he shall be relieved from liability
for the purchaser's activities which fall within category (c}, {(d) or {e) above.
The information provided to the Tax Commissiconer nmust inciude the name and, if
known, address of the purchaser, the date of the purchase and a description of
the item purchased, the purchase price of the item, and the amount of tax not
collected. .

4,8 Liability of User for Payment of the Use Tax. - Any person who uses
any tangible perscnal property or taxable services upen which the use tax has
rnot been paid either to a retaller or directly to the Tax Commissioner, shall ke
liakble therefeor, and shall on or before the fifteenth day of the month next
succeeding each quarterly pericd pay the use tax imposed upon all such property
or services used by him during the preceding quarterly pericd in such manner and
accompanied by such returns as the Tax Commissioner shall prescribe. All of the
provisions of W. Va. Ccde § 11-15A-10 with reference to such returns and
payments shall be applicable to the returns and payments herein reguired:
Provided, That if the purchaser has a direct pay permit number, the tax must be
remitted monthly on or before the fifteenth day of the next succeeding menth.

4.8.1 Credit for Sales Tax Liability Paid to Another State.

4.8.1.1 A person 1is entitled to a credit against the tax
imposed by W. Va. Code § 11-15A-1 et seq. on the use of a particular item of
tangible personal property or taxable service equal to the amount, if any, of
sales tax lawfully paid to ancther state for the acguisition of thet property or
service: Provided, That the amount of credit allcwed shall not exceed the amount
of use tax imposed on the use of the property or service in this State.

4.8.1.2 For purpeses of this Section:

4.8.1.2.a "Sales tax" includes a sales tax or. compensating
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use tax imposed on the use of tangible personal property by the state in which
the sale_occurred; and

4.8.1.2.p "State" includes the District of Columbia but does
not include any of the several territories corganized by Congress.

4.8.1.3 This Section shall apply to claims for refund or credit
of use tax filed after the thirty-first day of August, 1986, Ffor taxable
purchases made on or after the first day of July, 1983, that were legally
subject to a sales tax or compensating use tax paid in another state and the use
tax in this State.

§ 110-15-5 = = Remittance of Tax.

5.1 No profit shall accrue to any person as a result of the collection of
the sales and service tax regardless of the fact that the total amount of such
taxes collected may be in excess of the amount for which such perscn would be
liable by the application of the levy of five percent to the gross proceeds of
his sales. The total of all sales and service taxes collected by any such
perscn shall be returned and remitted to the Tax Commissicner.

5.2 Any person who is required to collect and remit the sales and service
tax or the use tax and who was also required to pay such taxes on purchases of
tangible personal property or services for use or consumption in his business
may utilize cne of the following procedures when paying the tax collected to the
Tax Commissioner.

5.2.1° Such person may separately remit the amount collected and
pay the amount due and owing on his purchases made using the direct pay permit
procedure. :

5.2.2 Such person may credit the amount of tax paid on his
purchases for which an exemption is claimed against the amount of tax collected
and:

5.2.2.1  if the amount collected is greater than the amount of
tax paid on his exempt purchases, he shall remit the difference to the Tax
Commissioner; or : o .

5.2.2.2 if the amount of tax paid on his exempt purchases is
greater than the amount collected, he may sesk a refund or credit for the
difference as provided in Section 110-15-%9a of these regulations.

§ 110-15-6 Taking Fxemption Certificate. o —

6.1 Vendor Must Shew Sale or Service Exemot; Presumption. - In the case of

sales subject to Section 110-15-9.3 of these regulations, the burden of proving -
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that a sale or service was exempt from the tax shall be upon the vendor, unless

he in good faith takes from the purchaser his direct pay permit number or a
properly completed exempticon certificate signed by and kearing the address of
the purchaser and setting forth the reason for the exemption. In order to
assure maintenance of appropriate records, the vendor should take during his
taxable year one completed exemption certificate from each of his purchassrs who
are authorized to issue an exenmption certificate for exempt purchasss. The
cempleted exemption certificate may be used for the exempt purchases by the
respective purchaser. ~The exemption certificate shall be substantially in the
form prescribed by the Tax Commissioner. To prevent evasion of the sales and
service tax, it shall be presumed that all sales and services are subiect to tax
until the contrary is clearly established.

6.1.1 Because of the nature of the transactions, purchasers of
tangible personal property or taxable services which are specified in Section
110-15-9.2 of these regulations are not regquired to complete an exemption
certificate in order to qualify for the exemption. However, any exemption
certificate or a direct pay permit number is reguired for an exemption claimed
under Section 110-15-9.3 of these regulations.

£.2 . Retailer Must Show Sale Subject to Use Tax Not at Retail;
Presumption. - The burden of proving that a sale otherwise subject to the use
tax was not taxable shall be upcn the selier, unless, he, inm good faith and
under the authority provided in W. Va. Code § 11-15A-3c, takes from the
purchaser his direct pay permit number or a preoperly completed exemption
certificate sighed by and bearing the address of the purchaser setting forth the
reason for exemption of the sale from imposition of the tax. This certificate
shall be substantially in the form prescribed by the Tax Commissioner. Such
retaliler may take from the purchaser the purchaser's direct pay permit number,
noting same on the invoice, sales slip or ‘other record of the sale. To prevent
evasion, it shall be,presumed that all proceeds are subject to the tax until the
contrary is clearly established.

6.3 Acceptance of Exemotion Certificate. - The acceptance of a properly
executed exemption certificate relieves the vendor and the retailer from the
burden of proof only if accepted in good faith from a person engaged in an
activity which is specificelly exempt from the sales and service tax and use tax
sc long as the transaction is one for which an exemption eerti-fisatien
certificate may ke issued. Any person who glves an exemption certificate to a
vendor or retailer and knows, at the time of purchase, that the article will be
used in a manner other than expres=ed in the exemption certificate, is guilty of
a misdemeanor. '

6.3.1 4 vendor whe makes sales to a non-resident purchaser may
accept the exemption certificate utilized in the state in which the non-resident
is located. 1In order for such an exemption certificate to be acceptable, it
must provide the same information as that required on the exenpticon cortificate

PAVEE
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used in this State: name and address of the purchaser; basis for the claim of
exempticn; and, the signature of the person authorlzed to sign such an exenption
certificate for the purchaser.

6.4 Retention of Exempiicn Certificete. - In order that the Tax Department
may verify a vendor's or a retailer's taxable and nontaxable sales upon audit,
it is necessary that such persons retain executed exemption certificatss and
other dppropriate books and records for at least three (3] years or so long as
the taxable periocd remains opep for assessment or refund.  An exemption
certificate, to be valid, must be given by the vendee and accepted by the vendor
at the time of the sale and not thereafter. If a vendor lists nentaxable sales
or services for which he has no exemption certificates, the Tax Department will
presume such sales were taxable and make an assessment of tax against the vendor.
QOf course, the preceding sentence is not applicable to sales of articles and
types of services enumerated in paragreph- 6+ivi- of- this- seetie-n subsection
9.2 of this regulation. A sample exemption certificate will be furnished by the
Tax Department to any vendor, retailer or organization upon request, in order
that the certificate may be reproduced for the convenience of its customers.
Additionally, a vendor or retailer may take the purchaser's direct pay permit
number. and, provided that proper records are maintained, the vendor or retailer
shall not be iiable for the tax not collected.

§ 110-15-7 Tax on Gross Proceeds of Sales of Manufactured, Etc., Froducks. - .
A person exercising the privilege of producing for sale, profit or commercial

use, any natural resources, product or manufactured product, and engaged in the

business of selling such product not otherwise exempted under wW. Va. Ccde

§ 11-15-1 et seg. shall make returns of the gross proceeds of such sales and pavy

the tax imposed by W. Va. Code § 11-15-1 et seg. There shall not be allowed a

deduction or credit for production expenses. when determining the gross proceeds

from such sales. ,

§ 110-15-8 Furnishing of Services Included; Exceptions. - The sales and
service tax and the use tax shall apply not only to selling tangible perscnal
property, but also to the furnishing of all services, except professional
services, perscnal services, and those services _urnlshed by corporations
subject,to the control of the Public Service Commissicn.

8.1 Sales of the follewing services are excepted from the imposition of
the sales and service tax and the use tax.

8.1.1 Professicnal Services.

8.1.1.1 "Professicnal services" shall mean and inzlude those
activities which were recognized as professional under common law, their natural
and logical derivatives, and any expansicn of the term made by the Wast Virginia
legislature. Profe5510nal services are rendered by physicians, dentists,
lawyers, certified public accountants, public accountants, optometrists,
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architects, engineers, registered professicnal nurses, veterinarians, physical

therapists, ophthemologists, chiropractors and licensed real estate brokers..
The determination as to whether other activities are "professional" in nature
will be determined on a case-by-case basis through a Technical aAssistance
Advisory. :

8.1.1.2 Services for which a professional license is required
and which are provided by corperations, regardless of whether such corporations
are professional or business, are not subject to the sales and service tax.
Likewise, non-professicnal services provided by a professicnal corporation are
subject to the tax. '

8.1.1.3 Professional persons who make sales of tangible
personal property or who engage in activities which are not professional.
services shall collect sales and service tax on such sales or services. For
example, kennel services provided by a veterinarian ere subject to tax.

8.1.1.4 Professional services shall not ke related to the
quality of performance or expertise of the person performing the service.
Professional, when used in these regulations, 1s not synonymous with excellence.
It is the type of service which must be professional, not the quality or manner
in which the service is performed. To illustrate: A doctor's services to his
patients are professicnal services. whether or not his patients are satisfied
with his performance; or, an individual may excel at repairing television sets,
but his type of service. (repair of television sets) is not considered
professicnal under these regulations even though the manner in which he performs
is considered “professional” by his customers or by other television repairmen.

8.1.2 . _ Personal Servicgs.

8.1.2.1 Perscnal services shall include those services done to
or performed on the person of an individual, and such services must be directly
from one person to another. Personal services include barbering, massaging,
nursing, manicuring, hair setting, hair washing and dyeing, services of dental
hygienists and similar services.

8.1.2.2 2s provided in Section 110-15-2 of these regulations,
perscnal services are services rendered to the person of an individual without,
at the same time, selling tangible perscnal property: Provided, That the
tangible personal preoperty is not used and consumed in the rendering of the

cerscnal service. In order for the service to be personal in nature, it is
necessary for there to be physical contact of a continuing nature by the
provider of the service to the recipient of such service. 2dditionally, it is
necessary for such contact to directly affect the person or the clothirng worn by
such perscn. : :

8.1.2.3 Not all personal physical fitness programs cualify as
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personal services. . The issue as to whether a program qualifies as a personal
service will be determined by the nature of physical contact, the degree and
level of individual supervision, and the degree to which the program is tailered
to the requirements of the individual participant. Mere monitoring, even if by
computer, o©f performance 1is insufficient te qualify; however, individual
instruction and performance monitoring in conjuncticn with a pregram
specifically designed to meet the needs of the individual would fall within the
category of activity which would be ceonsidered as personal service. This
activity should not ke confused with courses of instruction in the martial arts,
poxing, aerobic dancing, etc., which, while being physical in nature, are not
service oriented. )

8.1.2.4 Those ssrvices performed by a professicnal which are

not personal services or not professional services are subject to the sales and
service tax.

8.1.3 Services Rendered by Corporations Subject to Public Service

Commissicon Control..

8.1.3.1 Reguleted services rendered by corporations which are
subject to the control of the West Virginia Public Service Commission are not
subject to the sales and service tax.

8.1.3.2 To illustrate: Services rendered by taxl companies and
bus companies (carrying of passengers) holding a certificate of convenience and
necessity are not subject Lo consumers tax.

8.1.3.3 Any person who performs services which are subject to
the control of the West Virginla Public Service Conmission may perform such
regulated services without charging and collecting consumers tax.

8.2  On those services which are excepted from the imposition of the sales
and services tax, enumerated 8.1.1 through 8.1.3 above, the Tax Department does
not deem it necessary for the vendor to require an exenption certificate from
the purchaser of such services. Howsver, the burden of proving that a service
is exempt rests upcon the vendor. See Section 110-15-9.2 of these regulations.

8.3 . The purveycrs. of those services which are excepted from the imposition
of the sales and service tax, enumerated 8.1.1 through 8.1.3 above, are not
required to collect the sales and service tax on the sale of services to
consumers. As a result, the purveyors of such services are required to pay the
sales and service tax on all purchases of tangible personal property and
services which are used or consumed in the business; provided, that purchases
which qualify under Section 9.4.3 or 9.4.7 of these regulations shall be exempt.

§ 110-15-9 Exemstions.
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9.1 General. - Certain types of transactions are exempt from the sales and
service tax and the use tax. The question of whether an exemption is applicable
is determined by the nature of the tangible perscnal property or service being
sold, purchased or used; how the property or service 1s being used; or the
status of the vendor, purchaser or user. The exemptions allowed by law are
classified in Subsecticons 9.2, 9.3, 9.4 and 9.5 of these regulaticns; and the
words "gasoline and special fuel" are defined in Section 110-15-11 of these
regulations. ' . -

9.2 Per Se Exemptions. - The following sales and purchases of tangible
personal property or services are exenpt per se from the sales and service tax
and the use tax, meaning that no exemption certificate is required to claim any
of the following exemsticns:

9.2.1 Sales of gas, steam and water when delivered to consumers
through mains or pipes. Therefore, sales of bottled gas, bottled water, etc.,
do not qualify for this exemption.

9.2.2 Sales of electricity.

9.2.3 Sales of other public services which are subject to
regulation by the West Virginia Public Service Conmission.

9.2.4 Sales of textbooks required to be used in any of the schools
of the state, regardless of whether such textbooks are sold directly to such
schools or to a student enrolled in such schools: Provided, That the wvendor must
retain proof that the book is a required textbook and that the purchaser is
currently enrclled as a student at the school where the textbook is required.

9.2.4.1 .This exemption applies to the sale of any textbook
which is required to be used in any school, public or private, within West.
Virginia.

9.2.4.2 A textbook is a book or manual of instruction
containing a presentation of the principles of a subject and which is used as a " -
basis of instruction.

9.2.4.3 This exemption does not include or extend to pens,
paper, supplies, outlines, etc.; nor shall this exemption apply to bocks which
are not texthocks or to textbooks which are not required to be used by the
school in which the purchaser is enrolled. ) B

9.2.5. An isclated transaction (as defined in Section 110-15-2) in
which any tangible personal property er- taxable- servi-se is sold,
transferred, offered for sale, or delivered by the owner thereof or by his
representative for the owner's account, such sale, transfer, offer for sale or
delivery not being made in the cordinary course of repeated and successive . .
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transactions of like character by such owner or on his account by such
representative. To illustrate: A person who is not engaged in the business of
selling furniture sells his used housenold furniture. Since such person is not
regularly engaged in selling to the public, his sale of used furniture Is an
isolated transaction upon which no sales and service tax or use tax is imposed.

9.2.6 - gales of newspapers when delivered to consumers by route
carriers. All other sales of newspapers are taxable, unless the transaction is
exempt under some other provision of this Sectien.

9.2.7 Sales of drugs dispensed upon prescription and sales of
insulin to consumers for medical purposes.

9.2.8 Sales and services performed by licensed day care centers.
This exemption does not include sales of tangible personal property and services
to a day care center; such sales are taxable unless exempt under some other

provision of this Sectien.

9.2.9 . Sales of West Virginia lottery tickets and materials by
licensed lottery sales agents and lottery retailers authorized by the West
Virginia Lottery Commission, under the provisiens of W. Va. Code § 29-22-1 gt
seq., provided the materials sold relate directly to the lottery. Tangible
personal property and dervices s0ld by a licensed lottery sales agent or a
lottery retailer which are not directly related to the operation of the lottery
are taxable unless exempt from tax under some other provision of this Section.

9.2.10  Leases of motor vehicles. &itde-— titled pursuant to the

provisions of W. Va. Code § 17A-3-1 et seg. to lessees for a period of thirty or
more consecutive days. This exemption shall epply to leases executed on or

after July 1, 1987, and to payments under long-term leases executed before

-r

July 1, 1987, for menths thereof beginning on or after such date.

9.2.11 Sales of food intended for human consumption which are
exemot under W. Va. Code § 11-15-11 and § 11-15a-3 when sold by grocery-type
stores.

9.2.12 " Sales of tangible perscnal property or services purchased
after the September 30, 1987, and lawfully paid for with food stamps pursuant to
the Federal Food Stamp Program codified in 7 U.S.C. § 2011, et sed., as amended.
Such tangibkle perscnal property or services include, but are not necessarily
limited to the. following: '

9.2.12.1 "Food" as defined in Section 110-15-10 o©of these
regulations.

9.2.12.2 Seeds and plants for growing in gardens to produce fcod
for perscnal consurption by eligible households.
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9.2.12.3 Deposits on returnable bottles or other returnable
containers which are part of the cost of the food contained therein.

9.2.12.4 Distilled water and ice unless specifically labeled for
nonfood use.

9.2.13 Sales of tickets Ffor activities sponsored by elementary and
secondary schools located within this State. This exempotion does not
include activities sponsored by other organizations, which merely occur on
school property and are not spensored directly by such school.

9.2.14 Sales of radio amd or television broadcasting time, and
sales of advertisements of goods and services in preprinted advertising
circulars, emd magazines, newspapers and outdcor advertising space. f£-er
the-adverticcrment—of-geods—er-—servieess o o

9.2.15 Perscnal services, as defined in Section 110-15-Z.
9.2.16 Professional services, as defined in Section Z3-8-15-2

110-18-8.

9.2.17 Contracting, as defined in Section 110-15-Z2.

9.2.18 Services rendered by an employee to his or her employer.
See Section 110-15-60, Employee or Independent Contractor.

9.2.19 Sales-ef- tangible- persenal- preperty- and- se—rvices-to-any
pEfseﬁ—whieh—is—exempt—ffem—%he-saies—and—sefyieerEax—aﬁé—use——tax—by—fif%ae—ef
any~ethef—ehaptef—ef—Ehe—WEsﬁ—Vifginia—Eeée—ef—aﬂy—app&éeabie——feéefai—sEatateT
rute-or-regulatiens Sales of tangible personal property or taxable ssrvices
in this State, or the use In this State of tangible personal property or
services, which this State is prohibited from taxing under its sales and service
Tax and use tax laws by the United States Constitution, controlliing federal law,

the Constitution of this State or some controlling provision of West Virginia

Taw not found in the sales and service tax and use tax laws: Provided, That the
vendor shall maintain adecquate documentation to show the sale is to a person not
subject to the sales _and service tax and use tax. The Tax Comissliconer may

provide a specialized exemptlon certificate for use by such persons.

9.3 Exerptions for Which Exemption Certificate Required. - The following
sales of tangible personal property and taxable services shall be exempt from
tax but only if the purchaser presents to and the vender thereof accepts, in
good faith, a properly executed exemption certificate, or the purchaser presents
his direct pay permit number issued by the Tax Cammissicner under W. Va. Code
§§ 11-15-9d and 11-15A-3a: ]

286




State Tax Department
Title 110
Series 15

9.3.1 Sales of tangible personal property to this State, its
institutions or supdivisions, and to the United States, including agencies of
federal, state or lccal goverrnments for distribution in public welfare or relief
work.

9.3.1.1 It 1is necessary that the vender acquire properly
executed exemption certifigate from all purchesers claiming exemption from tax
under this provision. Frequently governmental entities fail to present such a
certificate. In such event, the books and records of the vendor must show that
the purchase was billed to and paid by the government agency.

2.3.1.2 Sales to individuals who are employees of this State,
its institutions and subdivisions, or of the United States government, are not
exempt from tax unless the sale is billed directly to the appropriate government
agency or the purchase is by means of a properly completed government purchase
order. - ;

9.3.2 Sales of vehicles which are titled by the purchaser with the
West Virginia Department of Motor Vehicles and which are subject to the tax
imposed by W. Va. Code § 17A-3-4. All sales of vehicles are subject to the sales
and service tax and the use tax unless two conditlions are met: (1) it is titled
by the West Virginia Department of Motor Vehicles; and (2} it is subject to the
vehicle title privilege. tax; or unless the transaction is exempt under some
cther provision of this Section.

2.3.2.1 The term 'vehicle" means every device in, upon or by
which any person or property is or may be transported or drawn upon a highway,
excepting devices moved by human power or used exclusively upon stationary rails
or tracks. Beginning July 1, 1989, recreational wvehicles are included in the

term "vehicle.” For purposes of these regulations, "recreational vehicle" means

a motorboat, motorboat trailer, all-terrain vehicle, travel ftrailer, fold down

camping trailer, motor home, srowmobile or eny other vehicle included within the

definition of recreational vehicle by W. Va. Code § 17A~-3-1 et seg. W. Va. Code
§ 17A-1-1{a). - S '

9.3.2.3 any vehicle which is licensed or titled by the West
Virginia Department of Motor Vehicles but which is not subject to the West
virginia vehicle title privilege tax, is subject to the sales and service tax
ef or the use tax. B

9.3.2.4 Any wvehicle which 1s licensed or titled by the West
Virginia Department of Motor Vehicles, such as a travel trailer or a camping
trailer, which is purchased from a person who is not engaged in the business of
selling such vehicles or related property 1s considered to have been the subject
of an isclated sale and is exerpt from sales and service tax and the use tax.

§.3.2.5 In order to establish the applicability <f the sales
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and service tax or use tax, the Tax Commissicner may require proof that the
motor vehicle privilege tax has been paid.

9.3.3 Sales of property or services to churches which make no
charge whatsoever for the services they render: Provided, That this exemption
shall apply only to services, egquipment, supplies.and materials directly used or
consumed by these organizations, and shall not apply to purchases of gascline or
special fuel. For example, the purchase of panphlets relating to drug abuse are
not subject te tax if the church makes no charge in rendering services to
persons with drug preblems. For those purchases which qualify for exemption,
the church may issue to the vendor a properly completed exemption certificate,

8.3.4 Sales o©f tangible perscnal property for the purpose of
resazle in the form of tangible personal property: Provided, That sales of
gasoline and special fuel by distributors and importers shall be taxable except
when the sale is to another distributcr for resale.

9.3.4.1 Tangible personal property purchased for resale is
taxable when it is withdrawn from inventory £for use or consumphbion by the
purchaser unless that consumpticon or use 1s exempt under some other provision of
this Section.

9.3.4.2 Example. — A wholesale office supply ccmpany may
purchase office supplies from the manufacturer withcut paying the sales and
service tax or the use tax on such purchases. The wholesaler then resells such
supplies to a vendor who purchases them for sale to consumers. That vendor may
also purchase supplies. frcm the wholesaler without imposition of the tax,
inasmuch as he purchased them for the purpose of resale. When this vendor
withdraws office supplies frem his inventory held for resale, whether for use or
consumption in his office supply business or for his perscnal use or
consumption, he becomes liable for payment of use tax.

9.3.4.3 The exemption allowed by this Subsection permits vendors
of tangible personal property, whether they be wholesalers, distributors,
jobkers, retailers or others to purchase tangible personal property for the
purpose of resale in the form of tangible personal property without paying the
sales and service tax or the use tax. However, when such vendors purchase
tangible personal property or services for use or censumption in their business
of selling tangible personal property, they must pay the sales and service tax
or the use tax on such purchases. Therefore, purchases of janitorial services,
equipment repairs, adding machines, etc., are taxable. In other words, vendors
of tangible perscnal property are exempt from tax only on purchases of tangible
personal property which is purchased for the purpose of resale in the form of
tangible personal property, unless the purchase is exempt under some cother
provisicon of this Section.

9.2.5 Taxable services purchased for resale. To illustrate, a
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customer takes his car to a service station for State inspection. It is
discovered that the brakes must be relined. To do the job properly, the brake
drums need to be ground. The service station, not having the proper equlpment
takes the drums to another vendor who dees the grinding. Thet is a service.
purchased for resale for which an exemption certificate may be issued under this
Subsecticn.

9.3.6 ‘Sales of property or services to a school which has approval
from the West Virginia Board of Regents to award degrees, which has its
principal campus in this State, and which is exempt from federal and state
income taxes under Section 501(c) (3) of the Internal Revenus Code of 1986, as
amended: Provided, That sales of gasoline and special fuel shall be taxable.

9.3.7° Sales of mobile homes that will be utilized by the.
purchasers as thelr principal year-round residence and dwelling: Provided, That
these mobile homes shall be subject to the sales and service tax and the use tax
at the three percent (3%) rate.

9.3.7.1 The sale of a mobile, modular, or manufactured
homes that will be utilized by the purchasers as their principal vyear round
residence are subject to the sales and service tax and use tax at the rate of
three percent, if no activities except those considered to be "incidental to the
sale" are performed as part of the transaction.

9.3.7.2 The sale of mobile, meduie modular, or manufactured
hemes that will not be utilized by the Durcha=ers as their principal year round
residence are subject to the sales and service tax and use tax at the rate of
five percent, if no activities except those considered to be "incidental to the
sale" are performed as part of the transaction.

9.3.7.3 The sale of mobile, modular, or manufactured homes .
where the dealer engages in activities beyond those considered to be "incidental
to the sale" oi_the home is a contracting activity and the transaction is not
subject to sales tax or use tax.

9.3.7.4 Activities considered to "be incidental to the sale
include mere delivery of the home to the site. Not included as "incidental o
the sale" hut considered to be contracting activities are activities such as
hocking up utility lines to the home, the blocking up of the home, the
underskirting of the home, attaching of the home to the fcundation, the
finishing of interior trim, or the joining of modules together by the dealer cr
his subcontractor.

9.3.7.5 Dealer delivers the home and merely places the home on

a foundation already constructed by the customer. The dealer or his
subcontractor does not bleck up the home, hook up utility lines to the home,
underskirt the heome, finish interior trim, or Jjoin modules together.  The
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activities engaged in by the dealer are considered to be "incidental to the
sale."” Sales tax or use tax must be collected or an exemption certificate must
be obtained from the customer in this situation. If the home is to be used as a
principal residence of the customer, the applicable sales tax rate is three
percent. Otherwise, the applicable sales tax rate is five percent.

9.3.7.6 Dealer delivers and places the home on a foundation
already constructed by the customer. In additicn, the dealer or his
subcontractor hocks up the utility lines to the home or underskirts the home or
finishes intericr trim, or blocks up the home, or jeins modules together. The
activities engaged in by the dealer are considered to be contracting activities.
Sales tax or use tax is not imposed on this tyre of transacticn and need not be
collected. ]

9.3.7.7 Dealer delivers the home and places it on a foundation
constructed by the dealer or at his direction through a subcontractor. The
activities engaged in by the dealer are considered to be contracting activities.
Sales tax is not imposed cn this type of transaction and need not be collected.

92.3.7.8 Dealer or his subceontractor delivers a home in two or
more sections and connects the sections together after placing the sections on a
foundation constructed by the customer, the dealer, or a subcontractor. The
activities engaged in by the desler are considered to be contracting activities.
Sales tax or use tax 1s not imposed on this type of transaction and need not be
collected. 7 '

9.3.8 Sales of propane Lo consumers for poultry house heating
purpeses. Any person selling to such consumer who paid the consumers sales tax
on special fuel in his price, shall not pass it on to the consumer, but may make
application and receive refund of such tax from the Tax Commissioner,
notwithstanding any provision cf W. va. Cede § 11-15-1 et seg. to the contrary.

9.3.8.1 A seller who paid the sales and service tax or the use

tax when purchasing the propane for resale is not authorized to pass such tax on

to the consumer who purchases such propane for the sole purpose of heating a
poultry house. In that instance, it is necessary for the seller to reduce the
sales price of _the propane sold for the exempt purpose by the amcunt of the
sales or use tax on special fuel included in the cconsideration he paid for that
quantity of propane; and claim a refund of such tax from the Tax Commissicner.

2.3.9 . Sales of tangible perscnal property or taxable services
purchased for use or censumption in comnectlon with the business of selling a
taxable service or the commercial production of an agricultural product:
Provided, That sales of tangible perscnal property and services te be used or
consumed in the construction of or permanent improvement to real property and
sales of gasoline and special fuel shall not be exemot.
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9.3.9.1 Effective July 1, 1987, and except as otherwise provided
in these regulations, sales of tangible personal property and taxable services
purchased for use or consumption in comnection with the business of selling
tangible personal property are no longer exempt from the sales and service tax
and the use tax. .

9.3.9.2 Sales of tangible perscnal property and taxable services
purchased for use or consurption in connection with the conduct of the business
of dispensing a service subject to the sales and service tax and use tax are
exempt from such taxes: Provided, That sales of tangible perscnal property and
taxable services to be used or consumed in the construction of or permarent
improverment to real property and sales of gasoline and special fuel shall not be

exempt.

9.3.9.2.a For example, persons who repair appliances, clean
carpets, repair autcmoblles, etc., may purchase tangible personal property and
tazable services for use in such business activities and claim exemption from
the imposition of the sales and service tax and use_tax with respect to such
purchases. To illustrate: A company which cleans carpets may purchase shampoo,

soap, vacuum cleaners, pens and paper, and repairs to its vehicles and may claim
exemption from tax for such purchases.

9.3.9.2.b To be exenpt from the sales and service tax and
the use tax under this Subsection, the purchaser must be in the business of
dispensing taxable services, the purchase must be of tangible personal property
or taxable services, and the purchase must be used “or consumed  in  the
purchaser's business of selling taxable services to consumers. . sepv-ieess  In
order to qualify for this exempticn, all elements listed in the preceding
sentence must be present.

9.3.9.2.c Persons who dispense services not subject to the
sales and service tax and the use tax are not eligible for this exemption. To
i1lustrate: Doctors do not charge or collect the. sales and service tax on
professional S&rvices to patients. Therefore, any tangible personal property
(such as bandages, disinfectants, drugs, pens, typewriters, stethoscopes, etc.)
purchased by a doctor is subject to the sales and service tax, and any services
(Sanitorial services, typewriter repair, etc.) purchased by a doctor are also
subject to that tax.

9.3.9.2.4 Also, persons in the business of renting or
leasing real estate to others do not qualify for the exemption contained within
this subsection. These persons do not dispense services subject to the sales
and service tax and use taxes. Therefore, lessors who purchase items to improve
realty or for use in business must pay the sales and service tax thereon.

9.3.9.3 Sales . of tangible perscnal property and services
rendered for use or consumption in connection with the commerclal production of
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an agricultural product are exempt: Provided, That sales of tangible personal
property and taxable services to be used or consumed in the construction of or
permanent improvement to real property and sales of gasoline and special fuel
shall not be exempt. :

9.3.9.3.a This exemption applies to purchases for use In the .
commercial production of agricultural products as a business and not to
purchases for Use or consumption for any other purpcse. Therefore, a person in
the business of farming may purchase feed, seed, fertilizer, repairs to a
tractor, etc., without payment of the sales and service tax.

9.3.9.3.b Sales of tangible perscnal property or services to
a farmer to be used or consumed in the construction or improvement of real
property are not exempt from the sales and service tax and the use tax. For .
example, sales to farmers of building materials to construct barns, sheds or
fences are taxable.

9.3.10 Saies—e:—%aagib&e—§efseﬁa£—pfepef%y—iﬁ—%his—-SEaEeT—ef-the
ase—iﬁ—%his—s%aEe—ef—%aﬂgibEe—pefSeﬁa%—gfepefty—ef—sefviees7—wh—éeh—éhés—SEate~is
pfehibited~£fem—%axéﬁg—undef—iEs—saies—aﬁd—sefviee—%ax—aﬂd—usﬂe—ﬁaﬁ—iaws—by—the
Hﬁi%eé—S%a%es—eensééﬁutieﬁy—eentfe%&iﬂg—£eéefa&4%awT—Ehe—eeﬂ~stiéa%éen~e£—this
SEaEe—ef—seme—eenéfe%iiﬁg—pfeviséeﬁ—eE—Wes%eHifgiﬁia—&aw—ne%-f—eaﬁé—1H—Ehe—saies
apd- service- Lax— apd- use- £ax- fawss  Sales of building materials  for use in
remodeling, rehabilitation, or new construction in an enterprise zone, and the
Sale of new oOr used equipment and machinery when purchased by a qualified

Busiress for use in an enterprise zone; Provided, That the terms "qualified

Business" and “enterprise zone' are determined and designated in accordance with

9.4 Refundable Exenptions. - The vendor liable for collection of the sales
and service tax or use tax shall collect such taxes when making the following
sales of tangible persecnal property or taxable services (unless the purchaser
presents his direct pay permit number issued by the Tax Commissicner under
W. Va. Code §§ 11-15-9d and 11-15a-3d and provided that the sales are not exempt
under paragraph 9+3%9:2 9.2 o©of these regulations); and such taxes, after
payment, shall, upon proper application therefor, be refunded or credited to the
purchaser as provided in W. Va. Code 5§ 11-15-9% and 11-15A-3b:

8.4.1 Sales of property or services to bona fide charitable
organizations which make no charge whatsocever for the services they render:
provided, That this exemption shall apply only to services, egquipment, supplies
=nd materials directly used or consumed by these organizations, and shall not
apply to purchases of gasoline or special fuel.

9.4.1.1 . For purposes of this regulation, a kona fide charitable
organization is an organization which qualifies or is qualified undzr Section
201(c) (3) of the Internal Revenue Code of 1986, as amended or Section 2.3 of
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these regulations.

9.4.2 Sales of property or services to corporations or
organizations which qualify or are qualified under Section 501(c) (3) or (4} of
the Internal Revenue Code of 1986, as amended, who make casual and occasional
sales (as defined in Section 110-15-2) not conducted in a repeated manner or in
the ordinary course of repetitive and successive transactions of like character:
Provided, That the exemption herein granted shall apply only to services,
equipment, supplies and materials directly used or conmsumed in the activities
for which such organizations qualify as tax exempt organization under the
Internal Revenue Code by these organizations and shall not apply to purchases of
gasoline or special fuel.

9.4.3 Sales of property or services to persons engaged in this
State 1n the business of contracting, manufacturing, transportation,
transmission, communication or in the producticon of natural resources (as such
terms are defined in Section 110-15-2}: Provided, That on and after July 1,
1987, the exemption provided in thls Subsection shall only apply to services,
machlnery, supplies and materials directly used or consumed in the activities of
contracting, manufacturing, transportation, transmission, communication or the
production of natural resources in the bu51nesses or organizations named above
and shall not apply to purchases of gasoline or special fuel.

9.4.3.1  For example:

9.4.3.1.a Sales of janitorial services and supplies to a
person who manufactures chemicals are not exempt but the sale of raw materials
utilized in a chemical manufeacturing process would be exempt.

9.4.3.1.b Sales of telephone poles and wires to a telephone
or'telegraph company are generally exempt; but—the—saie—ef—ieﬂitefi—ai—sefviees
aad-suppiics-to—such-a-corpany-are—not-exerpt however, purchases of telepheone
poles and wires or other geoods and services used in act1v1t1es not subject fo

the Telecomunications Tax are not exempt unless directly used in communications
activities as defined in Secthﬁ 2.5 of these requlations.

9.4.3.1.c Sales of tools te a contractor are exempt if the
tocols are purchased for use solely in the contracting business; but there is no
exemptlon if the tools are purchased for personal use. Additionally, a person
who owns a contracting business carmot purchasse tools for another or for
personal use at home without payment of consumers sales and use taxes.

9.4.3.1.d Charges for the transportation of a product
between different locations of the same manuzacburer where subsequent steps in
the manufacturing process occur are exempi.

9.4.3.1.e Sales to contracht miners to ke direchily used in
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the extraction of natural resources would be exempt while those purchases not
directly used in that activity would be taxable. Howaver, i1f a contract miner
iz subject to the Severance Tax, all purchases whether directly or rot directly
used in the extraction process are exempt. See Section 9.4.7 for additicnal
informaticn. :

9.4.3.2 The sale, to be exempt, must be of tangible personal
property or taxable services directly used or consumed (as defined in Section
110-15~2) in the business activity of contracting, menufacturing,
transportation, transmission, communication or in the production of natural
resources. i :

9.4.3.3 Not all activities relating to the alteraticn, repair,

decoration” or improvement of a building or structure are contracting.

Cererally, 2 person who supplies labor on an hourly basis in fulfillment of a

truly open-ended contract is not contracting, even if the person also provides a

minimal amocunt of materials so long as such materials are incidental to the

service being performed. There are three conditions which must be met 1in order

for the activity to be considered as a service and not contracting.

9,4.3.3.a The activity must be for labor only or the

materials suppllied must be so minimal that they are incidental to the overall

activity.

9.4.3.3.b The cost of the activity must be determined on an
hourly basis. - : i

9.4.3.3.¢ The ceniract must be open-ended so that neither

party can determine or agres to the firmal cost before performance of the

contract 1s cammenced.

9-4+3+3  9.4.3.4 Persons engaged in  this State in the
business ~of contracting, manufacturing, transportation, transmission,
cormnication, or in the production of natural resources may purchase tangible
perscnal property and services to be used or consumed in the construction of or
permanent improvement to that real property in which or where the exempt
activity actually occurs. =~ All other persons, including {(but not limited to)
speculative builders or persoris constructing for resale, must pay the sales and
service tax or use tax on purchases of tangible personal property and services
to be used or consumed in the construction of or permanent improvement of real
estate. )

9vd+3+37e 9.4.3.4.2 A builder who constructs a home for
another must pay sales and service tax or use tax on all building materials and
other tangible perscnal property and tazable services he purchases for use or
consumption in building the home. - Because the builder is engaged in the
pbusiness of contracting, he may apply to the Tax Commissioner for a refund or
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credit for the tax paid on purchases directly used or consumed in building the
heme. (This example assumes the bullder does not have a direct pay permit
number. If he has a direct pav permit number and makes all purchases using that
number then, when the builder files his direct pay return he will remit tex on
all purchases not directly used or consumed in building the home.)

9-4+3+3=k  9.4.3.4.b For example, a contractor who
builds a home for resale must pay the tax on all purchases of tangible personal
property and taxable services for use or consumption “in constructing the home.
See also, § 110-15-55. '

9:4-3+3== 9.4.3.4.c Any person who constructs his own
home or an addition thereto must pay the sales and service tax or the use tax on
all purchases of tangible personal property or taxable services to be used or
consumed in building his home or any addition thereto.

9.4.4 sales of tangible personal property or services 1o
nationally chartered fraternal or social organizations when such property or
services are purchased for the sole purpose of free distribution in public
welfare or relief work: Provided, That sales of gasoline and special fuel shall
be taxable. This exemption i1s applicable to only those purchases of property or
cervices which will be distributed free in public welfare or relief work. ALl
other purchases will be subject to the sales and service tax or the use tax
unless such purchases are exempt under scme other provision of this section.

9.4.5 Sales and services, fire fighting or staticn house
equipment, including construction and automotive, made to any volunteer fire
department organized and incorporated under the laws of the State of West
Virginia: Provided, That sales of gasoline and special fuel shall be taxable.

9.4.6 Casual and occasicnal sales (as defined in Section 110-15-2)
of preoperty or services not conducted in a repeated menner or in the ordinary
course of repetitive and successive transactions of like character by
corporations or organizaticns which qualify or are qualified under Section
501 (c) (3) or {(4) of the Internal Revenue Code of 1986, as amended.

9.4.7 Sales of property and services to persons subject to the
Business and Occupation Tax, the Severance Tax or the Teleconmunications Tax
after June 30, 1987: Provided, That this exemption shall apply only tc tangible
personal property or services directly or not directly used or consumed in
business +the gross receipts from which are subject to one of the
above-referenced taxes and shall not apply to purchases of gasoline or special
fuel. :

9.4.7.1 For purpeses of this exemption, the tangible personal
property or services "not directly used or consumed” in the businesses upon
which the tax on.gross receipts is imposed shall . be the uses of property or
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services stated in paragraph 2+7+2 2.8.2 of these regulations.

9.4.7.2 It should be noted that some entities may be engaged in
many businesses, some of which are subject to the tax on gross receipts and some
of which are not subject toc the tax on gross receipts. Both those purchases
directly or not directly used or consumed in businesses’ upon which the tax on
gross recelpts is impesed may qualify for this exemption. Purchases for the
other businesses would be subject to this tax unless thEJ quallf1ed for another
exemption. £ If a purchaser will use the purchase .in more than one
business, the purchaser must comply with Section 110-15-9d of these regulations.

9.4.7.3 Example - The mining of limestcne is subject to the tax
on the gross receipts received from such business. However, if that same entity
also processes the limestone, the processing business would be classified as
manufacturing.  Those purchases for any use Iin the mining business would fall
within this exemptlon. However, only those purchases directly used or consumed
in the manufacturing bustpess activity would be exempt.

9.4.8 . Bales of electronic data processing services and related
software: Provided, That for the purposes of this Subsection, "electric data
processing services'" means. (1) the processing of ancther's data, including all .
processes incident to processing of data such as  keypunching, keystrcke
verification, rearranging, or sorting of previcusly documented data for the
purpose of data entry or autcmatic processing, ard changing the medium on which
data is sorted, whether these processes. are done by the same perscn or several
persens; and (2) providing access to cemputer equipment for the purpose of
processing data or examining or acquiring data stored in or accessible to such
computer eguipment. So long as the electrcnic data processing service is
percfemred performed for ancther person who is in no manner a part of the
entity performing the service, and prov1ded that the charge is actually and only
for the sale of electronic data processing services and does not include any
charges for other activities, the exenption will apply.

9.4.8.1 This exemption dees not apply to the sale of computer
hardware or software, whether of canned or custcm designed, if such software is
not to be used for the processing another's data. In other words, the purchase
of software for a person's own computer is not exempt uniless that persen is in
the business of processing data for others and the soFtware is" to be utilized
for that purpose. - :

9.5 gpecific Use Tax Exemptions. - The use im this State of the following
tangible personal property and taxable services is ‘specifically exempted from
the use tax:

9.5.1 All articles of tangible personal property brought into the
State of West Virginia by a nonresident individual thereof for his or her use or
enjoyment while temporarily within this State or while passing through this
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State, except gasoline and special fuel: Provided, That fuel contained in the
supply tank of a motor vehicle that is not a motor carrier shall not be taxable.
In other words, vacatiocners, visitors or other nonresident individuals may bring
tangible personal propertv into this State for their own use without impositicon
of use tax.

9.5.2 Tangible persconal property or services, the gross receipts
from the sale of which in this State are exempt from the consumers sales tax by
the terms of W. Va. Code § 11-15-1 et seg.-and provided that the property or
services are being used for the purpose for which it was exempted.

9.5.3 Tangible personal property or services, the gross receipts
from the sale of which in this State are required to ke included in the measure
of the. consumers sales tax, and upcn which such tax has been paid. It is

necessary for the purchaser to provide a IE’Elpt showing that the consumers
sales tax has been paid. : .

9.5.4 Tangible perscnal property or services, the sale of which in
this State is not subject to the consumers sales tax. The exemption contained
herein is related directly to the purchase or use of a taxable service or a
particular item of tangible personal property and not to the status of the
vendes.  In other words, it is use or sale of the particular article or property
or service which is exempt. For example, X, a resident of West Virginia, has
his federal and state income tax returns prepared by an Chio certified public
accountant. X will pay no use tax thereon because the purchase within West
Virginia of professional services is not subject to consumers sales tax.

9.6 Exenphions: Exception for Liguers and Wines Purchased for Resale.
The exerption provided for sales of tangible perscnal property purchased for
resale does rot apply to persons or organizations licensed under authority of
W. Va. Ccde § 60-7-1 et seq., to purchases of liquor or wines from the Alcchol
Beverage Control Cormissioner for resale by persen persons or organizations.

9.7 Moving Residence or Business Into State. - The use tax shall ncot apply
to tangible personal property purchased outside this State for use cutside this
State by a person who at that time was a nonresident natural persen, or a
business entity not actually doing business within this State, who or which
later brings such tangible perscnal property inte this State in conﬂectlon with
his establishment of a permanent residence or business in this State: Provided,
That such property was purchased more than six months prior to the date it was
first brought inte this State, or six months prior to the establishment of such
residence or business, whichever first occurs.

9.7.1 Tangible personal property used out-of-state for six or more
months by a nonresident individual, or a business entity not actually doing
business in this State, that is brought inte this State for use by such
individual or business in this State is exempt regardless of how it was brought
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inte this State.

9.7.2 Property purchased and used out-of-state for less than six
months by a nonresident individual, or by a business not actually doing business
in this State, will be subject to use tax when such property is relcocated in
this State unless:

9.7.2.1 One of the exemptions in this Section 110-15-0.
specifically epplies; or

3.7.2.2 If the amount of sales or use taxes lawfully paid to
ancther State with respect to such property is egual te or greater than the
amount of this State's use tax otherwise due on the value of the property at the
time it is brought into this State, then nco West Virginia use tax is due.
However, if the amount of West Virginia use tax exceeds the amount of tax
lawfully paid in another state, the difference must be remitted to the Tax
Commissioner. ' )

§ 110-15-9a  ~ Method for Claiming Exemptions, Refunds of Tax, Credit Against
Other Taxes. - I - ' o

9a.l General. - Any person having a right or claim to an exemption from the
sales and service tax or the use tax by reason of any of the foregoing
exemptions in Section 9, except those exemptions set forth in Subsections 9.2,
9.3, 9.5, 9.6 and 9.7, &nd who is not utilizing the direct pay permit procedure
authorized in Section 110-15-%c of these regulations, shall. pay to the vendor
the sales and service tax and use tax imposed and may exercise or assert such
exemption only in accordance with the following Subsection 9a.2 or Subssction
9a.3 of. this Section.

9a.2 Filing Claim for Refund. - Any person who has paid the sales and
service tax or the use tax imposed and who may lawfully claim any exemption set
forth under Subsection 9.1 which is not enumerated in the foregoing Subsecticn
9a.]1 of this regulation, may exercise or assert such ¢laim by £iling 2 claim for
refund of the sales and service tax or the use tax overpayments on such form and
in such manner as the Tax Comrmissioner may require and in accordance with the
requirements of this Section. The refund shall be made within thirty days after
the receipt of a complete, accurate and lawful claim.

9a.3 Filing Claim for Credit. - In lieu of filing a claim for refund of
sales and service tax and Use tax overpayments, the taxpayer may, at his option
and within one year from the date of payment of the tax, file a claim for credit
on such form and in such manner as the Tax Commissioner may require and credit
the amount of sales and service tax and use tax overpayments agalnst certain
payments of other taxes due, so long as such credit is applied in accordance
with the requirements in Subsecticns 9a.3.1 through 9a.3.10.

38




State Tax Department
Title 110
Series 15 .

%a.3.1 This procedure may not be utilized unless the v-erder
purchaser has submitted a properly completed application for credit to the Tax
Commissicner. )

%a.3.1.1 An eapplication for credit is required each time a
wvendor purchaser seeks to utilize this procedure.

%a.3.1.2 Any credit may be disallowed as 2 result of Tax
Department audits of the taxpayer's records.

%a.3.2 Method of Applying Credit.

9a.3.2.1 If the taxpayer is a vendor who is subject to Consumers
Sales ard Service Tax on certain purchases, he may credit the amount of sales
and service tax and use tax overpayments made against the sales and service tex
liability accrued through the use of his direct pay permit and apply any
remaining tax liability against his quarterly or monthly remittance of ™ the
Consumers_Sales and Service Tax imposed and otherwise due; or

9a.3.2.2 . If the taxpayer is a vendor who is subject to the Use
Tax on certain purchases, he may credit the amount of sales and service tax and
use tax overpayments remaining after application of the foregoing part 9a.3.2.1
against the use tax liability accrued through the use of his direct pay permit
and apply the remaining tax liability against hlS menthly remlttance of the Use
Tax imposed and otherwise due; or o

9a.3.2.3 If the taxpayer is subject to the Consumers Sales and
Service Tax, he may credit the amount of sales and service tax and use tax
overpayments remaining after application of the foregoing parts 52.3.2.1 and
9a.3.2.2 against his quarterly or monthly remittance of the Consumers Sales and
Service Tax. imposed and otherwise due; or

89a.3.2.4 If the taxpayer is subject to the Use Tax, he may
credit the amount of sales and service tax and use tax overpaymenis remaining
after application of the foregeing parts Sa.3.2.1 through 9a.3.2.3 against his
quarterly remittance of the Use Tax impcsed and otherwise due; or

%2a.3.2.5 . If the taxpayer is subject to the Business and
Occupation Tax, he may credit the amount of sales and service tax and use tax
overpayments- after application of the foregoing parts %9a.3.2.1 and 9%9a.3.2.4
against his quarterly or monthly remittance of the Business and Cccupation Tax
imposed and otherwise due; or

%a.3.2.6 If the taxpayer is subject to the Annual Tax On Incomes
Of Certain Carriers imposed by W. Va. Code § 11-12a-1 et seq., he mav credit the
amount of sales and service fax and use tax overpayments remaining after
application of the foregoing parts %9a.3.2.1 through 9%92.3.2.5 against his annual
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or semiannual remittance of the tax imposed under W. Va. Code § 11-12A-1 et sed.
and otherwise due; or o -

9a2.3.2.7. If the taxpayer is subject to the Severance Tax imposed
under W. Va. Code § 11-13A~1 et seg., the taxpaver may credit the amount of
cales and service tax and use tax overpayments remaining after application of
the forégoing parts 9a.3.2.1 and 9a.3.2.6 against the taxpayer's quarterly or
monthly remittance of the Severance Tax imposed and otherwise due; or

92.3.2.8 If the taxpayer is subject to the Telecommunications
Tax imposed under W. Va. Code § 11-138-1 et seq., the taxpayer may credit the
amount of sales and service tax and use tax overpayments remaining after
application of the foregoing parts 9a.3.2.1 through 9a.3.2.7 against the
taxpayer's quarterly or monthly remittance of the Telecommunications Tax imposed
and otherwise dug; or

9a.3.2.9 If "the taxpayer is subject to the Corporation Net
Tncome Tax imposed under W. Va. Code § 11-24-1 et seq., the taxpayer may credit
the amount of sales and service tax and use tax overpayments remaining after.
application of the foregoing parts 9a.3.2.1 through 92.3.2.8 against the
taxpayer's installment of estimated tax for the Corporation Net Income Tax
imposed and otherwise due under W. Va. Code § 11-24-17; or .

9a.3.2.10 If the taxpayer is subject to the Personal Income Tax
inposed under W. Va. Code § 11-21-1 et seg., the taxpayer may credit the amount
of use tax overpayments remaining after application of the foregoing parts
9a.3.2.1 through %9a.3.2.9 against the taxpayer's installment of estimated tax
for the Personal Income Tax Iimposed and otherwise due under W. Va. Code
§ 11-21-56; or '

9a.3.2.11 If the taxpaver is subject to the Business Franchise
Tax imposed under W. Va. Code § 11-23-1 et sea., the taxpayer may cradit the
amount of sales arid service tax and use tax overpayments. remaining after
application of the foregoing parts %9a.3.2.1 through 9a.3.2.1C0 against the
taxpayer's annual remittance of the Business Franchise Tax irmpcsed and otherwise
due; or ' - o

9a.3.2.12 If the taxpayer is required to deduct and withhold
personal income tax under W. Va. Code § 11-21-1 et seg., the taxpayer may credit
the amount of sales and service.tax and use tax. overpayments remaining after
application of the foregoing parts %9a.3.2.1 through 9a2.3.2.11 against the
taxpayer's monthly remittance of the personal income tax withheld under said
W. Va. Code § 11-21-1 et seg. and otherwise due.

9a.4 Documents Supporting Claim for Exemmticn. - Any person asserting or
erercising a claim of exemptlon from the sales ana service tax and use tax under
the foregoing Subsections %a.2 or 92.3 of this Section shall file with the Tax
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Commissioner an application for exempticn in such form as the Tax Commissioner
shall prescribe and shall file such affidavits, invoices, sales slips, records
or documents as the Tax Commissioner may require to prove or wverify the
taxpayer's right and entitlement to such exemption. The Tax Commissioner may
inspect or examine the records, DOOKS, papers, documents, affidavits, sales.
slips and invoices of a taxpayer or any other person o verify the truth and
accuracy of any report or return or to ascertain whether the sales arnd service
tax or the use tax has been paid.

In addition to the powers of the Tax Conmissioner set forth in W. Va. Code
§ 11-10-1 et seq., as a further means of obtaining the records, heocks, papers,
documents, affidavits, sales slips or invoices of a taxpayer or any other person
and ascertaining the amount of sales and services taxes or use taxes paid or due
under W. Va. Code § 11-15-1 et seg. or W. Va. Code § 11-15A-1 et seg. or under
any report, form, document or affidavit required, the Tax Cormissicner shall
have the power to examine witnesses under oath; and if any witness shall fail or
refuse at the request of the Tax Commissicner to grant access to the books,
records, papers, documents, affidavits, sales slips or invoices requested by the
Tax Commissioner, the Tax Commissicner shall certify the facts and the names to
the circuit court of the county having jurisdiction over the party, and such
court shall thereupon issue a subpoena duces tecum to such party to appear
before the Tax Commissioner, at a place designated within the jurisdiction of
such court, on a day fixed.

9a.5 Filing Claim Within Time Limitation, - ALl claims for refund of sales
and service tax or use tax overpayments, inciuding applications from venders for
authorizations to apply the amounts of sales and service tax and use tax paid
for business purchases against the amounts of such sales and service tax
collected from consumers, under Subsection 9a.2 of this Section shall be filed
within the time limitation for filing claims for refund set forth in W. Va. Cede
§ 11-10-14. Any claim for such refund or claim of entitlement to such refund
made or asserted after the said time limitation shall be null and void, and if
the sales and service tax or use tax overpayment has not ctherwise been credited
against tax remittances in accordance with this Section, such claims shall be
forfeited..

9a.6 Time Limit for Filing Claim for Credit. - Any credit of sales and
service tax or use fax overpayments against taxes under Subsecticn %a.3 of this
section shall be taken within one year after the payment of the tax by the
taxpaver to the vendor. Any such credit or claim of entitlement to such credit .
made or asserted more than cne year after the payment of such tax by the
taxpayer to the vendor shall be null and void, and such tax overpayments shall
be forfeited.

or entitlement to a refund or credit arising under either W. va. Code § 11-15-9b
or W. Va. Code § 11-152-3b shall ke subject to strict preof. fnv assigree

9a.7 Assignment of Right to Refund or Credit. - Any assignment of the right
=
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claiming a richt or entitlement to an assigned refund or credit shall submit to

the Tax Commissicner and in the form prescribed by him, an affidavit signed by
the assignor and acknowledging the assignment. The assignee shall attest to the
a551gnment and the terms therecf in his signed application for refund or credit.

The assignee will be subject to the penaltles provided under West ”lrgln1a law
for perjury for any falsehood set forth in his signed anpllcatlon The assignee
also will be subject to the penalties set forth in W. Va. Code §.11-9-1 et seq.

for any vieclation of Article 9. Except as provided in Subsection %a2.8, no
payment of a refund arlswng under this Section shall be made to any person other
than the taxpayer or assignee of the taxpayer making the original overpayment of
sales and service tax or use tax. .

%a.8 No refund shall be due and no credit shall be allowed unless the
taxpayer or assignee shall have filed a claim for refund or a claim for credit,
as appropriate, with the Tax Commissioner in accordance with this Section.

92.9 Any claim for a refund of sales and service tax or use tax
overpayments or a tax credit for sales and service tax or use tax overpayments
which is not timely filed or not filed in proper form or in accerdance with the
requirements of this Section shall not be construed to constitute an oollgatlon
of the State of West Virgiriia for pavment. No overpayment of sales and service
tax or use tax shall be subject to either W. Va. Cocde §§ 11-10-17(d) or
11-10-17{e) (1).

§ 110-15-9b ~ ~“Delivery of .a Certificate of Exemption in Lieu of Tax. - Persons
having a rlght or claim to any exemptzon set forth in Subsecticn 3.3 of these

regulaticns shall, in lieu of paying the sales and service tax or use tax, glve .

his direct pay permit number to the vendor or execute a certificate of exemption
in such form as the Tax Commissioner may require, and such executed exemption
certificate shall be delivered to the wvendor in such manner as the Tax
Commissioner may require. If any person presents to any vendor an exemption
certificate, and then knowingly uses the item or service purchased in a manner
inconsistent with the exemption granted, and who does not remit the tax on the
purchase in a mamner required by law, such person shall be subject the
provisions of W. Va. Code § 11-9-1 et seq. ' '

§ 110-15-9c . Direct Pay Permits.

9c.]l The Tax Commissioner may, in his discretion, issue a direct pay permit

to any person who has a current Business Registration Certificate (issued in.

accordance with W. va. Code § 11-12-1 et seg.) and who is a person that is a
user, consumer, distributor or lessee to whom sales or leases of tangible
personal propertv are made cor ssrvices provided to pay the sales and service tax
and use tax levied directly to the Tax Commissicner, thereby waiving the
collection of those taxes by that person's vendor. Prior to paying the sales
and service tax and the use tax directly to the Tax Commissicner, such person
must first apply to the Tax Commissicner and receive appropriate aulthorization
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in the form of a direct pay permit. If a direct pay permit is issued, payvment
of the sales and service tax and use tax on all sales and leases of tangible
perscnal property and sales of tamable services from vendors and the assertion
of all exemptions asserted with respect to purchases from vendors shall be made
directly to the Tax Commissioner by the permit helder.

9c.1.1 The taxpayer is required to maintain an index of all vendors
to whom the direct pay permit number is given and to make such index available
to the Tax Department upon reguest.

9¢.2 On or_ before the fifteenth day of each month, every permit holder
shall make and file with the Tax Commissioner a return for the preceding month
in the form prescribed by the Tax Cocmmissioner. The return shall show the total
value of the tangible perscnal property and services purchased, the amount of
taxable tangible perscnal preperty and services purchased, the amount of sales
and service tax and use tax due from the permit holder, which amcunt shall be
paid to the Tax Commissicner with such return, and such cther information as the
Tax Commissicner deems necessary. The Tax Commissicner, upcn written request by
the permit holder, may grant a reascnable extension of time for the making and
filing of returns and for paving the tax due. Interest on such sales and
service tax and use tax shall be chargeable on every such extended payment at
the rate determined in accerdance with W. Va. Code § 11-10-17.

9¢.3 A direct pay permit shall continue to be. wvalid until expiration of the
business's registration year under W. Va. Code § 11-12-1 et seq. This
permit shall be renewed automatically when the business's business registration
certificate "is issued for the next succeeding fiscal year, unless the permit is
surrendered by the holder or canceled for cause by the Tax Commissioner.

9c.4 Persoris who hold a direct payment permit which has not been canceled
shall not be required to pay the sales and service tax and use ftax to any
vendor. speeified- en- the- permit-appiieatiens Such persons shall notify each
vendor £rom whom tangible perscnal property is purchased or leased or from whom
taxable services are purchased of their direct payment permit number and that
the tax is being paid directly tc the Tax Commissioner. Upon receipt of such
notice, such vendor shall be absolved from all duties and liabilities imposed
for the collection and remittance of the sales and service tax and use tax with
respect to sales, distributions, leases or storage of tangible perscnal property
and sales of services td Such permit holder so long as he takes the direct
payment_permit nuwber for each applicable sale, such number being appreopriately
noted on the invoice, sales slip, or other record of the sale. Fallure to take
the permit number or to collect the amount of tax due shall result in the vendor
being liable for the amount of tax not collected. Vendors who make sales ucon
which the sales and service tax or use tax is not collected by reason of direct
pavrent of such tax by the purchaser to the Tax Conmissicner shall maintain
records In such manner that the amount of each gpurchase and identity of each
such purchaser may be easily ascertained. B
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Sc.4.1 any vendor who takes the direct payment permit numoer in
lieu of the sales and service tax or use tax due and who has received notice in
writing that such direct payment permit has been canceled or surrendered shall
be liable for any such tax he failed to collect unless the perscn using the
permit displayed it to the vendor at the time of the purchase.

9c.5 Upon the expiration, cancellation or surrender of a direct payment
permit, the provisions of W. Va. Code § 11-15-1 et ses. and W. Va. Code
§ 11-15A-1 et seg., without regard to direct payment permits, shall apply to the
person who previously held such permit. Such person shall promptly netify in
writing all vendors from whom he purchases cr leases tangible perscnal property
or purchases taxzable services with the use of direct payment permits that such
permit was cancelled or surrendered. The notice reguired by this subsecticn
shall be made within 10 days after the permit has been cancelled or surrendered.
Upon receipt of such notice, the vendor shall be required to collect the sales.
and service tax and the use tax on all sales or leases of tangible personal
property and sales of taxable services, thereafter made to or for such person.

§ 110-15-9d Apporticnment of Purchase Price.

9d.1 Whenever a purchaser will use tangible personal property or a service
or the results of a service for both erempt and nonexempt purpeses, the gross
proceeds paid to the vendor of such property or service shall be apporticned
between the exempt and nonexempt uses in a reasonable manner accepiable to the
Tax Commissicner. - In the absence of bocks and records documenting how gross .
proceeds were apportioned and how the property or service or the results of a
service were actually used by the purchaser, that porticn of the gross proceeds
for which exemption is claimed shall be disallowed and the tax due therson shall
be paid by the purchaser. -

9d.1.1 = Persons engaged in multiple business activities will pay tax

on their purchases for Use in their overall business operation on an
apportionment basis. ' - '

9d.1.2 A person engeged in the business of selling a taxable

service who also sells taxable tangible personal property is only taxable on his

purchases to the extent they are used in that portion of his business of selling

the tangible personal property, or on ourchases for use or consunption  in the

Corstruction of . or permanent improvement of real property, or on nurchases of

gasoline or special fuel.

94.1.3 For example, 2 person who has gross receipts of S600,000

derived from selling taxable services and 3400,000 of gross recelipts from  sales

of tangible personal property and who Buve an adding machine for use in his

business willi only pay tax on 40% (5400,000 =+ 31,000,000 gross business) of the

purchase price of the adding machine. If purchases for use in business can be

=N
1=
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identified as. used exclusively in one or the other business activities, then the
purchase may be totally taxable or totally exempt, depending on its use. = Other
metheds of apportionment mav also be used as long as they are reasonable for the
situation. The method shown above is only one method of apportionment and may
not be deemed reasoconable in all situaticns.

9d.1.4 Persons who must pay tax cn their purchases on an
apporticonment basis may wish to obtain a direct pay permit. A direct pay permit
may be used to purchase gocds for resale without imposition of the zax, at the
time of sale. By the fifteenth of each month, a direct pay permit sales and
service tax return and a direct pay permit use tax return must be filed by the
direct pay permit user, together with the tax dus on taxable purchases made
using the direct pay permit during the vrevicus month.

94.2 Whenever the vendor and purchaser are related persons or the sale is
under other circumstances where the relation between the verdor and purchaser is
such that the gress proceeds may not be indicative of the true wvalue of the
tangible personal property or services purchased, the Tax Commissicner shall
revalue the transaction whenever he believes that the gross proceeds thereof are
not indicative of the true wvalue of the transaction. Adjusted gross procesds
shall correspond as nearly as possible to the gross proceeds derived in this
State from the sale cof similar tanglible perscnal property or services of like
quality or character where no common interest exists between the vender and
purchaser but the circumstances and conditions are otherwise similar.

9d4.3 Wnen a contract was in existence, executed and binding prior to
July 1, 1987, and was for the purchase, lease or other transfer of possessicon of
tangible personal property or taxable services, there is no new tax liability
for any payments made on or after July 1, 1987 or for any payments prepaid for
pericds comencing on or after that date, even though such transaction was
subject to an exemption fidm tax which terminated on July 1, 1%87. Only new
contracts entered into on and after July 1, 1387 shall be subject to the tax.

§ 110-15-10 Exemption of Food Intended for Human Consunption; Definitions and -
Exceptions, _

10.1 Exemption. - Retail sales of food intended for human consumption made
on or after July 1, 1881, shall be exerpt from the sales and service tax. This
exemption shall be in addition to any other exemption permitted under W. Va.
Code § 11-315-1 et seg. Begimning July 10, 1988, soft drinks and soft drink

mixes and syrups shall no ionger be considered as food witnin the meaning  of

this exemmtion.

10.2 Aggregation of Sales. - Separate sales such as daily or weekly
deliveries, shall not be aggregated for purpose of computation of this tax even
though such sales are aggregated in the billing or the payment.
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10.3 Definition of Food. - .For purpceses of this Secticn, and excepht as
provided in subsection 10.4, the term "food" shall mean and include all edible
foodstuffs, beverages containing no alcchel and items commonly thought of as
food, including, by way of 1llustration and not by limitation, cereals and
cereal products, meat and meat products, fish and fish preducts, poultry and
poultry products, fresh and salt water animal products, eggs and egg products,
vegetables and vegetable preducts, fruit and fruit products, flour and flour
products, sugar and sugar products, milk and milk products, cocca and cocoa
products, coffee and coffee substitutes, tea, herbs, spices, salt and salt
substitutes, condiments, candy and confections, sefe-drinks,—gofé- -drink-mines
and- syeups;  tenderizers, food coloring, bottled drinking water, sugar
substitutes, oleomargarine, shortening, gelatins, baking and cooking
ingredients, mushrocms, spreads, relishes, desserts, flavorings, chewing gum,
edible seeds, nuts and berries. : . o

10.3.1 Tests for Determining Whether "Food is Intended for Human
Consumption". - - Occasionally a gquestion may arise concerning whether a
particular food or food product is intended feor human consumption. This

question is to be answered by application of the following two tests. If either
question is answered in the negative (nc), the item may not be considered as
"food intended for human consurption," and sales and service tax must be
collected. '

10.3.1.1 Test One. - Is the product generally regarded by the
public as being food intended for human consumption?

10.3.1.2 Test Two. — Do the words, statements or pictures on the
label or food package suggest that the food is intended for human consumption?

The burden of proving that a particular food or product is purchased as "food
intended for human consumption” rests on the purchaser. In case of any doubt as
to whether the product is intended for human consuption, the tax shall be
collected. Any person claiming to be aggrieved by having to pay the sales tax
shall pay the amount of tax to the retail merchant (vendoer) and file a claim for
refund with the Tax Commissioner.

Example 1. FHorse meat and horse meat products are not generally regarded
by the public as food products intended for human consumption since they are
primarily purchased as food for animal consumption. The fact that such products
are inspected and may be suitable for human consumption is insufficient proof of
exemption. '

Example 2.7 Canned cat focd may be purchased and eaten by human beings.
Cat food is nevertheless subject to the sales and service tex. Canned tuna fish
is intended for human consumptlon and is exempt. even though the canned tune fish
may be fed to the cats. ™ . '
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10.3.2 Foods Fxempt After June 30, 1981. Genéral. - Rétail sales
of foods and food products intended For human constmption, except when sold by N
food service establishments or from vending machines, are exempt frem sales and
service tax where the sale is made on or after June 30, 1981. _The term "food"
is broadly defined to include all edible foodstuffs, beverages containing no
alcohol and items commonly thought of as food. This includes (by way of
illustration and not by limitaticn):

10.3.2.1. Baking and Cocking Ingredients. - Certain food items
are normally only consumed after being incorporated inte food and other
ingredients. Since these items then become part of the food intended for human
consumpticn, they are eligible items which are exempt from tax after June 30,
1981. - '

10.3.2.1.a ~ — Alcocholic Liquor. - Sales of alccholic
liquors, as defined in Section 10.4.1.1, which are fit for beverage use, are
subject to sales and service tax regardless of whether the primary purpcse for
making the purchase is to use the alcoholic. liguor as 2 cooking or baking
inaredient.

10.3.2.1.b Baking Soda. - When represented on or in the
labeling of the package that the product is "baking scda," it is ordinarily sold
for useé as an ingredient of food intended for human consumption. Accordingly,
sales of "baking soda” are exempt from sales and service tax after June 30,
1981, regardless of whefher sold in a grocery-type store, drugstore or other
retail store. - However, when bicarbonate of soda 1s represented by the -
manufacturer either in the label or in the labeling that the product is for
medicinal purpeses, it is subject to sales and service tax, regardless of where
sold. - R :

10.3.2.1.c Cooking Qil and Lard. - Sales of oil with a
vegetable or lard base, shortening and lard which are used in cocking or as an
ingredient in foods such as bread and bakery products are eligible fcod items.

10.3.2.1.4 Cooking Wines. - Cooking wines containing no
alcoholic content are eligible food items.

10.3.2.1.e Pectin. — The term "pectin" is generic for
products marketed under varicus brand names and is commenly used as a base in
making jams and jellies. When it is incorperated .into jams and jellies, it
becomes part of food intended for human censumption. Accordingly, pectin is an
eligible fcood item.

10.3.2.1.£ ... Salted Wine. - Wine sold for use in cooking’
which is rendered unfit for beverage use by the adding of salt and which is
withdrawn from storage under Section 5362(d) of the Internal Revenus Code of
1986, as amended, is an eligible food item.
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10.3.2.2 Berries.

10.3.2.3 Bottled Drinking Water. - The term "bottled drinking
water"” means water that is sealed in bottles or other containers and which is
intended for human consumcticn. This term includes distilled water and mineral
water purchased for human consumption.

10.3.2.4 Candy and Confections.

10.3.2.4.a The term "candy" refers to all types of
preparations commonly referred to as candy such as hard candy, caramel candy,
chocolate candy, licorice, fudge and toffee, etc. . '

10.3.2.4.b The term "confection" means candy and other
foocd products made with sweetners and frequently prepared with colorings,
flavorings, milk products, cocca preducts, nuts, fruits, starches and other
materials. Such foods include but are rnot limited te frostings, toppings,
edible cake decorations, candy-coated peanuts, caramel-costed popcorn, cotton
candy and candied applies. o

1G6.3.2.4.c The term "candy and confections” does not
include chewing gum, sauces, syrups, jellies, jams, preserves, cakes or cookies,
although these products are _also eligible food items. This term deoes not
include candy-type laxatives, cough drops or lozenges which contain medication,
or similar prcducts, even though they may contain significant amounts of sugar
and may be consumed for pleasure rather than for treatment. These products are
subject to the sales and service tax. e

10.3.2.4.d Cake Ietters. - Birthday cake letters
consisting of sugar, albumin, acetic acid and artificial coloring are exempt
after June 30, 1981. o '

10.3.2.4.e Breath Mints. - Nonmedicated breath mints are
eligible focd items. These items are not considered to be medicated even though
the manufacturer's claim that they prevent or lessen halitosis. Mints which
contain aspirin, laxetives or anti-acidity qualities are considered to be .
medicated and are subject to the sales and service tax.

10.3.2.5. Cereals and Cereal Prcducts.

10.3.2.6 Chewing Gum.

10.3.2.6.a The term "gum" refers to all preparations
called gum such as chiclets, chewing gum and bubble gum.

10.3.2.8.b Gum containing aspirin or other medication is
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subject to the sales and service tax even though i1t may be chewed for pleasure
rather than for treatment.

10.3.2.7 Cocca and Cocoa Products. - The term '"cocoa products”
means any form of chocolate, chocolate products, cocca or cocoa products.  Such
foods include but are not limited to . cocca nibs, sweet chocclate, milk
chocolate, chocolate syrup and se forth.

10.3.2.8 Coffee and Coffee Substitutes. - The term "coffee"
includes but is neot limited to roasted coffee beans, ground coffee beans,
decaffeinated coffee and instant coffee.

10.3.2.9 Condiments. - The term "condiments" includes focd
accessories or adjuncts which elthough having little or no nutritional wvalue,
are used extensively to give flavor to foods and to furnish pleasing variety.
Exanrples include by way of i1llustration and not limitation:
10.3.2.9.a Flavorings and flavoring extracts.
10.3.2.9.b Food colorings.

10.3.2.%.¢. .. Food dressings.

10.3.2.9.4 Glazes.
10.3.2.9.e Gravies.

10.3.2.9.F Herbs (for which no medicinal qualities are
claimed). _

10.3.2.9%.g Mar inades.

10.3.2.9.h Mustard.

10.3.2.9.1 Pepper.

10.3.2.9.3 °~ Salt and salt substitutes.
10.3.2.9.k Sauces.

10.3.2.9.1° Spices.

10.3.2.9.m Vinegar.

A list of condiments can be found in Appendix I. This list is intended to
illustrate application of these terms and not to be an exhaustive list.
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3.2.10 Desserts.

10.3.2.10.a Trozen Desserts. - The term "frozen desserts”

includes ice cream, frozen custard, french ice creem, french custard ice cream,
ice milk, fruit sherkerts and water ices.

10.3.2.10.b Dietetic Cakes and Cockies. - Dietetic cakes.

and cockies are not dietary supplements since they are not ". . . preparations
in liquid, powdered, granular, tablet, capsule, lozenge or pill form.”

19.
1C.
10.

10

10.

10

10.
10.

16.

3.2.11 Eggs and EgJ Products.

3.2.12 Fish and Fish Products.

3.2.13 Flour and Flour Products.”

.3.2.14 Fresh and Salt Water animal Products.

3.2.15 Fruit and Fruit Preducts.

.3.2.16 Gelatins.

3.2.17 Meat and Meab Productsﬂ

3.2.18 Milk and Milk Products.

3.2.19 Mixes for Alcocholic and Neonalcoholic Beverages. — Mixes

for alcoholic and neonalcoholic beverages, whether in liquid or powdered form,
are eligible food products except when the mixer contains alcoholic liquor or is
a dietary supplement, medicine or vitamin.

10.

1C

10.

10

10.

10

10.

10

3.2.20 Mushrooms.

L3.2.21 Nuts.

3.2.22 Olécmargarine.

.3.2.23 Poultry and Poultry Products.

3.2.24 Relishes.

.3.2.25 Seeds (edible}.

3.2.26 Sh@:tening.

3.2.27 Soft Drinks and Soft Drinks Mixes and Svrups. = The

term "soft drinks” includes with those liquids and syrups commonly thought of as
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Tang, flavored Perrier, MicroShakes and non—alccholic beer.
10.3.2.28 Spreads.

10.3.2.29 Sugar and Sugar Products. — The term "sugar and sugar
products” includes granulated, powdered, confectioners, brown, raw, lump or
maple sugars; liguid sugars such as cane syrup, <Orn sSyrup, maple syrup,
molasses, sorghum syrup, table syrup; lactose; dried glucose syruo; - glucose
syrup; dextrose monchydrate and dextrose anhydrous.

10.3.2.30 Sugar Substitutes.

10.3.2.31 Tea (Except Medicinal or Dietary supplements).

10.3.2.31.a = General. - Teas are eligible food products
except those which claim medicinal qualities or otherwise indicate specifically
on their labels or packaging that they are sold as dietary supplements.

10.3.2.31.b Ginseng Tea. — Teas made from ginseng roots
are eligible food products provided no claims of medicinal gqualities are made
and the label or packaging does not specifically indicate that the product is
sold as a medicine or dietary supplement.

10.3.2.32 Vegetable and Vegetable Products.

10.4 Not Tncluded as Food. - The term "food" shall not include medicines,
vitamins and dietary supplements whether in liquid, powdered, granular, tablet,
capsule, lozenge, or pill form; spiritucus, malt or vinous liquors or beer; ice
unless it is subject to the exemption provided in Section 110-15-92.2.12 of these
regulations; tobacco or tobacco products; vending machine sales; soft drinks,

soft drink mixes and syrups; or food sold by a food-service establishment.

10.4.1 GEneral.‘— Retail sales of the following items cr products
are subject to the sales and service tax, unless they may be lawfully purchased
with food stamps as authorized Section 9.2.12 of these regulations.

10.4.1.1 Alcohcl. — The term "alcochol" shall mean ethyl alcochol
whatever its origin, and shall include synthetic ethyl alcchel but not denatured
alcohol. .

10.4.1.2 Alccheolic Liguor. — The term "alcoholic licuor" shall
include alcohol, beer, wine and spirits, and any liguid or solid containing more
than three and two-tenths percent of alcohol by weight and capable of heing used
as a beverage. - .

10.4.1.3 Begr. - The term "beer" shall mean anv beverage
obtained by the fermentaticn of karley, malt hops, or any other similar product
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or substitute regardless of whether categorized as "beer" or "nonintoxicating
beer'" under W. Va. Code § 60-1-5. Examples by way of illustration include ale,
beer, lager keer, and malt liquor.

10.4.1.4 Dietary Supplements. — See Section 10.4.2.

10.4.1.5 Ice. - All sales of ice are subject to sales tax
regardless of the purpose or intended use for which the ice is kbeing purchased
or whether the ice is in blocks, churks, chips or cubes or in the form ¢f an ice
sculpture, Provided, That ice purchased after September 30, 1987, with food
stamps is exempt from the sales and service tax, as provided 1n paragraoh 9.2.12
of these regulations. : :

10.4.1.6 Malt Ligquor. - See Alcoholic liguor.

10.4.1.7 Medicines. - See Section 10.4.3.

10.4.1.8 "Seeds for Growing Fruits and Vegetables. - Seeds for
growing fruits and vegetables are not exempt as food unless purchased after

September 30, 1987, with zcod stamps, as provzded in paragraph 9=i--24 9.2.12
of these regulatlons-

10.4.1.9 Vgoft drinks," and "soft drink mixes and syrups." --
As used in this section:

10.4.1.9a "Soft drinks" shall include any and all

nonalcoheolic beverages, whether carbonated or neot carbonated, such as: soda
water; ginger ale:; Coca Ceola:; lime c¢cla; Pepsi Cola, Dr. Pepper; roobt  beer;

carbonated water; nonalcoholic beer: near beer; crangeade, lemcnade; frult -uice

when any plain or carbonated water, flavering or syrup is added; and any and
all other preparaticons comonly referred to as a "soft drink” of whatever kind,

which are closed and sesled ir glass, paper, plastic, metal, or any other ftype

of container, envelope, package or bottle, whether such soft  drink is
manufactured with or without the use of any svrup. The term "soft drinks" shall

not include: fiuld milk to which no flavoring has been added; natural undiluted

fruit juice or vegetable Jjuice; nonintoxicating beer as defined in  section

three, article nineteen of chapter eleven; alcoholic ligquor as defined in

section five, article one, chapter sixty of this code; noncarboriated water to
which no flavoring or syrup has been added; or coffee or tea o which no
flavoring, sweetener or syrup has been added.

10.4.1.9> "Natural undiluted fruit Jjuice"” shall mean the

liquid resulting from the pressing of fruit with or without swestener being

added, or the liquid resulting from the reconstituticon of natural fruit dJuice

concentrate by restoration of water to dehvdreted natural fruit juice with or
without sweetener being added. This term shall not include any fruii  Juice or
reconstituted natural fruit fjuice to which plain or carbonated water, flavoring




State Tax Department
Title 110
Series 15

or syrup is added, other than plain water in such proportion necessary to

restore such fruit juice or recconstituted natural fruit juice to its natural

state. ——

10.4.1.9c  "Natural undiluted vegetable juice" shall mean

the liquid resulting from the pressing of vegetables with or without sweetener

being added or the liguid resulting from the reconstitution of natural wvegetable

Juice concentrate by the restoration of water to dehydrated natural vegetable

Suice, with or without sweetener being added. This term shall not include any

vegetable juice or reconstituted natural vegetable juice to which plain or
carbonated water, flavoring or syrup is added, other than plain water in such

proportion necessary to restore such vegetable juice to its natural state.

10.4.1.98 “"Simple syrup" shall mean the making, mixing,

compounding or manufacturing, by dissolving sugar and water or any other
mixtures that will create simple syrup to which may or may not be added
concentrates or extracts. ' ' i

10.4.1.% "Soft drirk mixes and syrups" shall include the

cempound mixture, or the basic ingredients, whether dry or liquid, whether

concentrated or not concentrated, practically and commercially or demestically

Usable in making, mixing, or compounding soft drinks by the mixing thereof with

Carbonated or plain water, lce, fruit, milk or any other product suitable to

make a soft arink, among such syrups and powders being preducts such  as Coca

Cola syrup, Pepsi Cola syrup, Dr. Pepper syrup, root beer svrup, chocolate

SYru Sinmple Syrup, cpnocolate drink powder, malt drink powder, flavored ocr
I3 . ’

sweaterned coffeses or teas, or any cother prepared mixes and syrups sold or used

for the purpose of making, mixing or compounding soft drinks.

10.4.1.9f "Sweetener” shall mean and include only sugar,

artificial or natural, and sugar substitutes which are used in plece of sugar

which singularly adds flavor to the taste of a natural undiluted fruit Juice or

natural undiluted vegetable juice. -

A representative list of soft drink products subject to the excise tax

imposed by article nineteen, chapter eleven of the Ccde appears in Appendix 6.

Beginning July 10, 1988, sales of these types of soft drink products will also
be subject to consumers sales and use taxes like other nonfood products.”

: 10.4.1.10 Spiritucus Ligquor. - The term "spirituous liguor" shall
mean any alcocholic beverage cbtained by distillation and mixed with potable
water and other substances in scluticn and includes by way of illuskration and
not limitation, brandy, cordials, gin, rum, vodka and whiskey.

10.4.1.11 Vinous Licuors. — See Alcoholic liquor.

10.4.1.12 Vitamins. - See Secticn 10.4.4,,
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10.4.1.13 Wine. - The term "wine" shall mean any alcoholic
beverage obtained by fermentation of the natural content of fruits, or other
agricultural products, containing sugar.

10.4.2 Dietary Supplements.

10.4.2.1 Texability. - Dietary supplements or adjuncts which are
sold in liquid, powdered, granular, tablet, capsule, lozenge or pill form are _
subject to sales and service tax. Health foods and dietetic foods are generally
not considered to be dietary supplements or adjuncts. Accordingly, most sales
of health foods and dietetic foods will be exempt from sales tax after June 30,
1981. Special care must be exercised when the health food or dietetic food is
in liquid, powdered, granular, tablet, capsule, lozenge or pill form. This is
hecause eligible food items as well as dietary supplements, vitamins and
medicines which are ineligible items may be purchased in one or more of these
forms.

10.4.2.2 Definition of Dietary Supplement. - The term "dietary
supplement” means and includes any preduct: o
10.4.2.2.a That is represented to be for special dietary
use;
10.4.2.2.0b Which is or which contains any essential

nutrient, natural or synthetic vitamin or mineral (or combination thereof); and

10.4.2.2.¢c _ Which is intended for ingestion in liquid,
powdered, granular, tablet, capsule, lozenge or pill form.

any product that does not meet all three of these criteria is not deemed to be a
dietary supplement. .

10.4.2.3 Representation That Prcoduct is for Special Dietary

Use. - A product is represented as being for special dietary use when direct or
Implied representation is made on the label, in the labeling, or in advertising,
that the product is a dietary supplement, or that the product is adequate or
appropriate for supplementing the diet with essential nutrients, vitamins or
minerals. - :

10.4.2.4 Application of Definiticn. - A product is considered to
be a dietary supplement if it Is in liquid, powdered, granular, tablet, capsule,
lozenge or pill form and if it purports or represents that it is to pe used:

10.4.2.4.a To sueply a special dietary need that exists
by reason of a physical, physiclogical, patheolegical or other oondition,
including but not limited to the condition of;
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Disease,
Convalescence,
Pregnancy,
Lactation,
Infancy
Allergic hypersensitivity to food,
Underweight,

Querweight; or

10.4.2.4.b To supply & vitamin, mineral or other
ingredient for Use to supplement the diet by increasing the total dietary intake
of that vitamin, mineral or other ingredient to a total level per single serving
which attains or exceeds fifty percent (50%) of the United States Reccommended
Daily Allowance for adults and children four (4) years or more of age.

10.4.2.5 When a Supplement is Intended for Ingestion in Liguid

Form. - A dietary supplement is considered to be intended for ingestion in

Tiquid form only if it is intended for ingestion in daily quantities measured in
drops or.other similar units of measure. :

10.4.2.6 Examples of Nutrients and Dietary Supplements.

Ascorbic acid,

Linoleic acid, : -
Bictin,

Calecium carbonate,

Calcium citrate,

Calcium glycerophosphate,

Calcium oxide, :

Calcium pantothenate,

Calcium phosphate,

Calcium pyrophosphate,

Calcium sulfate,

Carotene,

Choline bitartrate,

Choline chloride,

Copper giluconate,

Cuprous icdide, ' ,
Ferric phosphate, -
Ferric pyrophosphate,

Ferric sodium pyrophosphate,

Ferrous gluconate,

Ferrous lactate, = = .-

Ferrcus sulfate, '

Tnositol,

Iron reduced,
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Magnesium oxide,
Magnesium phosphate,
Magnesium sulfate,
Manganese chleride,
Manganese citrate,
Manganese gluconate,
Manganese glycerophosphate,
Manganese hyphoposphite,
Manganese sulfate, '
Manganous oxide,

Niacin,

Ciacinamide,
D-Pantothenyl alcchol,
Potassium chloride,
Potassium glycercphosphate,
Potassium iodide,
pPyridoxine hydrochloride,
Riboflavin,
Riboflavin-5-phosphate,
Sodium pantothenate,
Sodium phosphate,
Thiamine hydrochloride,
Thiamine moncnitrate,
Tocopherols,
a-Tocophercl acetate,
Vitamin A,

Vitamin A acetate,
Vitamin & palmitate,
Vitamin Bl2,

Vitamin D2,

Vitamin D3,

Zinc chleride,

Zinc gluconate,

Zinc oxide,

Zinc stearage,

Zinc sulfate.

10.4.2.7 pApplication of Regulaticns.

10.4.2.7.2 Baby formula such as Similac, Enfamil,
Prosckhes, SMA and Neo-Mull Soy are exempt from sales and service tax after
June 3C, 1981.

10.4.2.7.b Dietetic foods which are represented as
"low-calorie” foods and replace commen food items, examples being dietetic
candy, camned fruits, mayonnaise, salad dressing and camned vegehtables, are
exempt from sales and service tax after June 30, 1981.
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10.4.2.7.c : Dietetic foods which are represented as
"low-scdium" foods and replace comon food items, examples being low-sodium
cockies, crackers, canned fruits, peanut butter, soups and ceanned wvetetables,
are exempt from sales and service tax after June 30, 1981.

10.4.2.7.d Weight ceontrol products such as Slim-Fast
Protein Formula, Metracal, Figurines, FWM Formula, etc., are exempt from sales
and service tax after June 3¢, 1981.

A2.7.e Products which do not replace conmeon focd
items but supplement regular meals, such as Ayds diet candy, are sold primarily
as a dietary supplement.

10.4.2.7.F Yeast. - When yeast is prepared, dried and
sold in flaked, powdered or tablet form, it is usually sold as a dietary
supplement and is subject to the sales and service tax. However, veast sold in
cakes and dry (granular) veast scld in packages or envelopes is generally sold
as a baking ingredient and is exempt from sales and service tax after June 30,
1e8l.

10.4.3 Medicines.

10.4.3.1 Taxability. - Patented medicines and other products
used primarily as health aids or therapeutic agents are not "food" within the
meaning of that term as defined in Section 11-15-11(c) of the West Virginia Code
and these rfguTatlons Accordingly, sales of medicines and over-the-counter
drugs, whether in liquid, powdered granular, tablet, capsule, leozengs or pill
form are subject to sales and service tax, except where they are purchased under
a prescription written by a medical practiticﬁer licensed to write prescriptions.
Sales of prescription medicines are exempt under Section 11-15-9(n) of the West
Virginia Cede. . - .

10.4.3.2 . Categories of Taxsble Medicines and Health Aids. -
Over-the-counter drugs can be classified as follows:

Allergy treatment products,
Analgesics,

Antacids,

Anb1dlarrheal Droducts
antiemetics,
Antlmlcroblal products,
Antipersperants,
Antirheumatic preducts,
Antiseptics,
Antitussives,
Bronchodilators,
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Ccld remedies,

Contraceptive products,

Dandruff products,

Dentifrices and dental products,
Dermatolcegic products,

Emetics,

Hermatinics, ' - o
Hemorrhoidal products,

Laxatives,

Cphthalmic products,

Qral hygiene products,

Sedatives and sleeping aids,

Stimulants,

Sunburn prevention and treatment products,
Vitamin - mineral products, '
Miscellaneous.

10.4.3.3 BApplicatieon of Regulations.

10.4.3.3.2 Any product used primarily for medicinal
purpcses is subject to the sales and service tax, except when sold by
prescription. o

10.4.3.3.k All patented medicinmes or other preoducts used
as health alds are subiect tc the sales and service tax, except when sold by
prescription.

10.4.3.3.c . .Bicarbonate cof Scda. - Bicarbonate of soda
when represented on the label or in the labeling of the package that it is
"baking soda" is ordinarily sold for use as an ingredient of food inktended for
human consumption. Accordingly, "baking soda" is exempt from sales and service
tax after June 30, 1981, regardless of whether sold in a grocery-type store,
drugstore .or other retail store.. However, when bicarbonate of soda is
represented by the manufacturer either on the label or in the labeling that the
preduct is for medicinal purposes, it is subject to sales and service tax
regardless of whether scld in grocery-type stores, drugstores or other retail
stores. When sold for medicinal purposes, bicarboriate of soda is frequently in
tablet form or in packets cchtaining one-half (1/2) teaspocn of bicarbonate of
soda. .

10.4.32.3.d Products to Prevent Dehydration. - Products
used to prevent dehydration and replace electrolytes lost in diarrheas and other
cases of fluid loss are subject to the sales and service tax.

10.4.3.3.e See Zppendix 2 for a list of taxable
medicines and health aids. This list is intended to illustrate application of
the sales and service tax law and is not intended to be a comprehensioe listing.
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10.4.4 Vitamins and Minerals.

i0.4.4.1 CGereral. - Essential vitamins and minerals occur
naturally in geeds foods. ~Since a good diet will include a variety of foods
that together will supply all the nutrients needed, a nutriticnally adequate
diet may be obtained without the use of specially formulated vitamin and mineral
preparation or other specifically formulated therapeutic products. Accordingly,
these products serve as deficiency correctors or therapeutic agents to-
supplement diets deficient in essential nutrition rather than as "focd.”

10.4.4.2 Texability. - Vitamins and minerals, whether sold in
licuid, powdered, granular, fabiet, capsule, lozenge or pill form are sudject to.
sales and service tax unless they are purchased under a prescription written by
a medical practiticner licensed to write prescriptions. Vitamins scld under a
prescription are exempt from sales and service tax under Secticn 11-15-9(n} of
the West Virginia Code. ' '

10.4.4.3 Examples.

Cod liver oil

Halibut oil

Liquid vitamins T =

Mineral oil . i '

Multiple vitamin tablets

Vitamin tablets o

Capsules advertised as being high in vitamin content and for use in
eliminating hunger sensations normally encountered by persons on reducing diets
are subject to the sales and service tax. . ' '

Wheat germ oil. i

10.5 Definition of "Foed-Service Establishment." - For purposes of this
Section, and exrcept as provided in Subsection 10.6, the term "fcod-service
establishment” means any fixed or mopile restaurant, fast-food restaurant,
coffee shop, cafe, cafeteria, drive-in, shert-order cafe, luncheonette, grill,
tearoom, sandwich shop, soda fountain, automat, tavern, bar, cocktail lounge,
night club, industrial-feeding ‘establishment, private, public or nonprofit
organization or institution routinely serving food, catering operation,
cormissary or any other similar place in which. focd or drink is prepared for
cale or for service on the premises or elsewhere; and any food-service
establishment which operates for a limited period of time in connection with
events such as, but not limited to, a fair, carnival, circus, public exhibition,
athletic event, or similar gathering: Provided, That delicatessen, grocery,
market, dairy or bakery stores shall not be considered food-service
establishments within the meaning of this Section except for the sale of
dinners, luncheons, barbecued chicken other than barbecued chicken sold whole
and unsliced, sandwiches, snack bars, coffee shops or lunchecon countsrs.
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10.5.1 Special Rule for Delicatessens, Dalries and Bakery Stores. -
A delicatessen, grocery, market, dairy or bakery store shall rot be considered a
foocd-service establlshmept as deflned supra except for the sale of :

10.5.1.1 Dinners,

10.5.1.2 Iuncheons,

10.5.1.3 Barbecued chicken (except whole barbecued chicken),
10.5.1.4 Sandwiches,

10.5.1.5 Snacks,

10.5.1.6 Hot Pizza, and

10.5.1.7 Other similar items which are commonly sold at snack
bars, coffee shops or luncheon counters.

10.6 Not Included in Food-Service Establishment. - The term "food-servica
establishment" shall not include:

i0.6.1 Sales by Public and Private Schools, Etc. - Food sold by
public or private schools, school sponsored student organizations, or school
sponsored parent-teacher associations to students enrolled in such school or to
arployess of such school during normal school hours; but not those sales of food
made to the general public. : :

10.6.1.1 Organizations which may make such exempt sales are as
follows: S - .

10.6.1.1.a By a public, private, parcchial or
denomlnatlona1 school which is subject to regulatlon by the West virginia State
Board of Educaticn;

10.6.1.1.b By an organization which is spcrscred by a
public, private, parcchial or dJdehominaticnal scheel which is subject to
regulation by the West Virginia State Board of Education; or '

10.6.1.1.c By & parent-teacher asscciation which is
sponsored by a public, private, parochial or dencminational school which is
subject to regulation by the West Virginia State Board of Education.

10.6.1.2 The following sales of food or food products are
subject to sales tax.
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it.6.1.2.a _ Sales of fcod by vending machines regardless-
of where the machine is located who owns the machlne or the time of day when
the sale cccurs.

10.6.1.2.p Sales of food to students or employees at
times other than during normal school hours.

10.6.1.2.c Sales of food to the general public,

10.6.1.2.4 Athletic, Cultural and Social Evenis. - This

exemption does . not apply to sales of food items sold to students when sold
within, and for consumption within, a place the entrance to which is subject to
an admission charge. = For example, when food items are sold on a repetitive
basis by a student organizaticn to students, or to both students and
nonstudents, at an event which is subject to an admission charge, such as an
"athletic event, the sales to both students and nonstudents are subject to the
sales and service tax.

10.6.1.3 "Schoeol Emplovee” Defined. - The term “school amployee"
includes all persomnel emploved by a schoal or by a county board of education
whether employed on a regular full-time basis, an hourly pasis or otherwise.
This includes all teachers, auxiliary Dersonpel and service persomnel defined as
follows:

10.6.1.3.4" Teacher. - The term "teacher" means teacher,
supervisor, principal, superintendent, school librarian or any other person
regularly employed for instructional purposes in a schocl in this State.

10.6.1.3.b Auxiliary Perscrnel. - The term "auxiliary
persomnel” means those persons selected and trained as monitor aide, clerical
aide, classrocom aide, or genera1 aide.

lO.6.l.3.c Service Perscnnel. - The term "service
personnel” means those persons who serve the school in a nonprofessional
capacity, including such areas as secretarial, custodial, maintenance,
transportation, school lunch, etc.

10.6.2 Sales by Colleges and Universities. - Food sold by a public
or private college or university or by a student organ1zatlon ofr1c1ally
recognized by such college or university to students enrolled at such college or
university when such sales are made on a contract basis so that a fixed price is
paid For consumption of food preducts for a specific period of Lime without
respect to the amount of food product actually consumed by the particular
individual contracting for the sale and no meoney is paild at_the tims the food
product is served or consumed.

10.6.2.1 "Contract Basis" Defined. - Food is sold on a contract
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basis only when a fixed price is paid for consumption of food products during a

specific pericd of time without regard to the amount of foed product actually
consumed by the particular individual contracting for the purchase and no money
is paid at the time the food product is served or consumed. The term "specific
period of time" means a time pericd of not less than thirty (30) consecutive
days. - )

10.6.2.2 Applications.

10.6.2.2.a  College Operated Dormitory. - A public or
private college subject to the control of the West virginia Board of Regents
operates a dormitory providing room and board to its students on  a
semester-by-semester basis. An itemizaticn is made for room and for board. The
price for board is determined regardless of the amount of food consumad by the
student or the number of missed meals. Fhe— roch- charge— is- subje-st-to-sates,
and-sepvice—taxs Both the charge made for hoard and the charge made for the
room are exempt from the sales and service tax. )

10.6.2.2.b Lump Sum Charge for Room and Board. - If &
college—cperated dormitory makes a lump Ssun_ i9- emargesd charge for room and
board, the entire amount weuzd- ke subjest- £o is exempt from sales and
service tax. . o ' ' T

10.6.2.2.c . _ Food Furnished by Caterer. - If the food
service is furnished by a caterer and the contract 1s between the student and

the caterer, the food is not being sold by the college or the university and the
sale is subject to sales and service tax. o :

10.6.2.2.d If under (c) above, the contract is between
the student and the college or university, the sale is exempt freom sales and
service tax after June 30, 1981. ' : o : :

10.6.2.2.e " Dormitory Operated by Private Person. - If
room and board are furnished by a dormitory not operated by the college. or
university, the entire- transastion charce made for beoard is subject to sales
and sService tax. The charge made for the room is exampt from the sales  and
cervice tax. - . LSRRl A AMESSERES .

i0.6.2.2.5 Lurp Sum Charge for Room and Board. — If a
dormitory operated by a private person makes & lump Sum charge for room and
board, the entire emount is subject to the sales and service tax.

16+6+2-2-f 10.6.2.2.9 - Fraternities and Serorities. -~
Sales of food and meals con a 'contract basis," as defined in Subsection

10.6.2.1, by student fraternities and sororities that are officially recognized
by the college or university at which they are lccated, to a student s=nrolled at
the college or university are exempt from sales and service tax after June 30,
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1981. Focod or meals sold to the general public or on any basis other than a
"contract basis," are subject to sales and service tax.

10.6.3 Sales to Low Income Elderly Persons. - Food sold by a
nonprefit organization or a governmental agency under a pregram funded by a
state or. the United States to low-income elderly persons at or below cost. All
of the following conditions must be met in order to establish the exemption:

10.6.3.1 The purchaser is age 60 or older.
10.6.3.2 The purchaser is classified as having low income.

10.6.3.3 The sale is made by a nonprofit organization or
governmental agency.

10.6.3.4 The sale is under a program funded by a state or the
United States. . . . - : :

10.6.2.5 The sale iz made at or below cost.

10.6.4 Sales by Charitable and Nonprofit Organizations. - Food 50148
in an occaesicnal sale by & charitable or nonprofit organizaticn, including
volunteer fire departments and rescue squads, 1f the purpose of the sale is to
obtain revenue _for the functions and activities of the corganization and the
revenie so obtained is actually expended for that purpose.

1C.6.4.1 These sales are subject to_ tax i1n the following manner:

10.6.4.1.a Charitable Organization.

10.6.4.1.a.1 Occasional sales by a corporation or
organization that is exemption from income tax under Section 501ic) (3) of the
Internal Revenus Code of 1986, as amended, are exempt from sales and service
tax. }

10.6.4.1.a.2 - The term "charitable organization”
includes ~any corporation or organization which is organized and operated
exclusively for religious, charitable, scientific, testing for public safety,
literary, or educaticnal purposes, or to foster national or intermational
amateur sports competition {but only if no part of its activities involve the
providing of athletic facilities or eguipment), or for the prevention of cruelty
to children or animals provided that no part of the net earnings of the
organization inures to the benefit of any private shareholder or individual,
that no substantial part of the activities of the organization is carrying on
propaganda or cotherwise attempting to influence legislation and that it dees not
participate in (including the. publishing or distributing of statements) any
pelitical campaign on behalf of any candidate for public office.
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10.6.4.1.b Civic Orga anizaticn Operated for Sccial
Welfare. : ' R
10.6.4.1.b.1 Occasiconal sales by a corporation or

organization that is exemption frem income tax under Section 501(c)(4) of the
Internal Revenue Code of 1986, as amended, are exeanpt from sales and service
tax.

10.6.4.1.b.2 The term "civic league" includes any
nonprofit civic organization that is cperated exclusively fOr the promotion of
social welfare.

10.6.4.1.b.3 Examples of organizations that may
qualify. ' '

Educaticnal radic stations

Junior Chamber of Commerce . . . . . ... .
Civic ImMprovement Association

Volunteer fire department

Volunteer rescue sguad

10.6.4.1.c Nonprofit Crganization.

10.6.4.1.c.1 Ccrasional sales by a nonprofit
corporation or organization not included in Subdivisions 10.6.4.1.a and
10.6.4.1.b of Subsection 10.6.4.1 are exempt from sales and service tax.

10.6.4.1.c.2 The term "nonprofit organization" means
a corporation or organlzatlon no part of the income or profit of which is
distributed to its sharehclders, members, directors or officers.

10.6.4.1.c.3 ) Examples of organizations that may
qualify.

10.6.4.1.¢c.3.a Labor, agricultural or
horticultural organizations such as Lhose which could qualify under Section
501(c} (5) of the Internal Revenue Code of 1986, as amended.

10.6.4.1.c.3.p Business leagues, chambers of
comrerce and other organizations such as those which could qualify under Section
501(c) (6} of the Internal Revenue Code of 1986, as amended.

10.6.4.1.c.3.c Sccial clubs and clubs organized
for pleasure, recreation and other nonprofit purposes such as those which
qualify under Section 501(c)(7) of the Internal Revenue Code of 1286, as
amended. - :
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10.6.4.1.c.3.d Fraternal beneficiary societies,
orders or assoclations such as those which qua11fy under Section 501(c) (8) of
the Internal Revenue Ccde of 1986, as amended. ' I

10.6.4.2 "Cccasional Sale of Food" Defined.

10.6.4.2.a Fducational, charitable and nonprofit
organizations who are exempt from the licensing provisions of W. vVa. Ccde
Article 16-6, when they make temporary sales of food riot exceeding two weeks in
length are deemed to bermaking only coccasional sales of food. This would ke
true when temporary sales of food are made in comnection with carniwvals, church
activities, banquets, fairs, etc., involving the community and public.

10.6.4.2.b Educational, charitable and ncnprofit
corporations are deemed to be making only cccasicnal sales of food when the sale
is an isolated transaction by a corporation or organization which doss not hold
itself cut to be engaged in the business of selling food or Téod products.

10.6.5 - . Sales by Religious Organizations. - Food scld by any
religious organization at a social or other gathering conducted by it or under
its auspices, 1f the purpose in selling the food. is -to cbtain revenue for the
functions and activities of the Qrganization and the revenue obtained from
selling the fcod is actually used in carrving on such functions and activities.
For the purpose of this. Section, "religious corganization" means any organization
whose major activity is the furtherance of religious ideals and whose real and
perscnal property is exempt from ad valorem property taxation under W. Va. Code
§ 11-3-9 and Article X, Section 1 of the West Virginia Constitution.

1C.7 Application of Regulation to Specific Vendors.

10.7.1 Hospitals. - Food. and meals furnished or sold by
hospitals are taxaeble as follows. -

10.7.1.1 Food and meals furnished to patients are not
subject to sales and service tax. Food and food products purchased by the
hospital to serve to its patients are exempt frem sales and service tax after
June 30, 1981, except when the food and meals are purchased from a caterer.

10.7.1.2 Food and meals sold to the general public and to
employees of the hospital ere subject to sales and service tax. When the
hospital purchases food for sale in accordance with this paraoraph it may issue
an exemptlon certificate because the food and food preducts are being ourchased
for resale.

10.7.2 Hotels, Motels, Tourist Homes and Rooming Houses, -
Focd and meals sold by hotels, motels, tourist homes and rcoming houses are
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subject to sales and service tax. When the fcod and meals are furnished on a
daily charge rate, sales and service tax shall be calculated on e=ach daily
charge. If semarate charges are made for each meal, sales and service tax must
be computed on each charge. -

10.7.3 Migrant Farm Workers. - Commercially operated camps for
migrant farm workers are usually owned and operated by perscns who house and
feed workers on a contract basis. The amount charged the worker under this
contract may be subject to tax depending upon the exact arrangements.

10.7.3.1 If the contract provides for both room and board
to be furnished to the workers, both the room rent and the meals are taxable.

10.7.3.2 If the contract provides for the rental of
individual houses or apartments for a period of time in excess of thirty (30)
days, and the worker buys his own groceries and prepares his own meals, then no
tax is dvue on the rental and the purchase of the groceries is eoxempt after
June 30, 1981. : , : :

10.7.3.3 In those instances where the workers have an
arrangement between themselves whereby they appoint one worker as cook to
purchase and prepare all food and to present the grocery bills to the employer -
who then makes a payroll deduction from the workers' earnings on a pro rata
basis, without any charge for hcusing, nc tax is due on the housing or the meals.
The food purchased by the worker—cook on behalf of the group is exempt after
June 30, 1981,

10.7.3.4 If the cock is employed by the employer and he
purchases all groceries charging them to the emplover who then charges the
workers, the sale is subject to tax.

10.7.3.5 The sale of meals or food by an employer including
sales where payment is made by payroll deducticon is taxable.

10.7.4 Nursing and Convalescent Homes. - Food and meals
furnished or sold by nursing and convalescent homes are taxable as follows.

10.7.4.1 Tood and meals furnished to patients or residents
of nursing homes or convalescent homes are not subject to sales and service tax
except when the food and meals are separately billed to the patient or resident.
Assuming that separate billing does not occur, the food and food products
purchased by the nursing or convalescent homes to serve to their patients or
residents are exempt from sales tax after June 30, 1981, except when the food
and meals are purchased from a caterer.

10.7.4.2 " Feod and meals furnished to patients or residents of
nursing or convalescent homes are subject to sales and service tax when the food
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and meals are separately billed to the patient or resident. When the billing is
determined on a daily charge rate, sales and service tax shall be collected on
the daily charge. Where separate charges are made for each meal or purchase,
sales and service tax shall be collected on each charge.

10.7.4.3 Food and meals served to the general public and to
employees of the nursing or convalescent hcme are subject to sales and service
tax. .

i10.7.4.4 Exempt Purchase of Food. — When the nursing home or
convalescent home purchases food for sale.in accordance with Subsecticn 10.7.4.2
or 10.7.4.3, it may issue an exemption certificate because’ the food and food.
products are being purchased for resale.

10.7.5 Street Vendors. - Because of the nature of their operation,
most street vendors must coliect sales and service tax on all their sales.
Exceptions include sales of the following products by street wvendors or’
door-to-door vendors:

10.7.5.1 Sales of fruit or vegetables in bulk, by the pound (or
fraction thereof) or dry measure. B '

10.7.5.2 Sales of prepackaged foods ceommonly sold  in
grocery-type stores without food-service sales.

10.7.5.3 Sales of eggs, meat and fish.

10.7.6 Summer Camps. -~ Food and meals sold or furnished by summer
camps to campers, employees or the general public are subject to sales and
service tax, regardless of whether the camp is operated by governmental agency
or unit, by a church or religicus organization, by a school or ccllege, by a
charitable, educaticnal or civic organization, by a nonprofit organization or
corporation, or by any other person. When a summer camp purchases food and food
products, it may issue an exemption certificate because the purchases are for
resale subject to sales and service tax.

10.7.7 Youth Organizations. - Food sold by organizations such as
the YMCA and YWCA is subject to sales and service tax, except to the extent that
Section 10.7.12 is applicable.

10.7.8 Grocery—-type Store.

10.7.8.1 Tazebility of Sales. - Retall sales by grocery-type
stores of food and food products that are intended for human consurption and
which are generally sold for home preparztion or consumption (or both) are
exempt from sales and service tax after June 30, 198l. 8Sales of cther foed or
food products such as beer, ice and animal food, as examples, and sales of
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dietary supplaements, medicines, vitamins and all nonfood commedities are subject
to sales and service tax. Should the grocery-type store also sell dinners,
luncheons, sandwiches, snacks, hot pizza and other similar items which are
commonly sold at snack bars, coffee shops or luncheon counters, then as. to these
sales only, the grocery-type store is deemed to be e food-service establishment
and such sales are subject to sales and service tax.

10.7.8.1.a " Delicatessen, Section 10.7.9.

10.7.8.1.b Bakery or pastry shop, Secticn 10.7.10.

10.7.8.1.c Dairv steore, Section 10.7.11.

10.7.8.1.4 Grocery store taxable sales, 2Appendix 3.
10.7.8.2 Durchases for Use in Business or for Resale. -

Grocery-type stores are exempt from the payvrent of sales and service tax and use
tax, on all purchases of the following goods. However, in order to <laim this
exemptlon the grocery-type store must present a signed exemptlon certificate to
the vendor who is supplying the gocd.

10.7.8.2.a The purchase of food, food products and other
tangible personal property for resale to consumers is exempt from tax.

10.7.8.2.b The purchase of tangible personal croperty or
services for use "or consumption in the business of selling fcod and foeod
products as well as other tangible perscnal property to consumers is not exempt
from tax. .

Example 1. - A grocery-type store may not purchase refrigerastion repairs
without impositicon of sales and service tax.

Example 2. - A grocery-type store that purchases building meterials to
enlarge or remodel its store or to construct a warehouse, etc., must pay sales
and service tax when purchasing such materials.

10.7.9 Delicatessen.

10.7.9.1 General. - In many cases a delicatessen cperates both
in the mamner of a grocery-type store and that of a food-service establishment.
Care must be exercised so that the sales and service tax is collected on all
focd-service establishment type sales.

10.7.9.2 Creraticon as = a Grecery-Tvpe Storz. - When a
delicatessen sells canned goods; fresh produce; frozen f£odds (dimners, meat
pies, vegelables, etc.); cold cuts; unheated fish (including precocked or smoked

products} and sells salads by weight or in prepackaced containers; or other Food
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commenly sold in grocery stores (without delicatessens) for home preparation and
consumption in the same menner and packaging as 1s done or found in greocery
stores (without delicatessens), such sales are exempt from tax if made after
June 30, 1981.

10.7.9.3 Cperation as a Focod-Service Establishment. - When a
delicatessen sells dinners, iuncheons, sandwiches, snacks and other similar
products which are commeonly sold at snack bars, ‘coffee sheps or luncheon
counters whether with or without beverage _(including coffee and tea}l and
regardless of whether for consurption on or off the premises of the vendor, it
is operating as a food-service establishment and must collect sales and service
tax on all such sales. ALl sales of hot food or drink are considerad to be .
prepared for immediate consumption by virtue of their heated condition and are
therefore subject to sales and service tax regardless of the nature of the
business making the sale or when the food or drink is actually consumed.
Fxamples of taxable sales include (by way of illustration and not limitation)
the sale of:

10.7.2.3.a Food or drink prepared and served for
immediate consumption on or near the premises of the seller.

16.7.9.3.b Food or dJdrink prepared and sold on a
"take-out” or "to-go" basis for immediate consumption on or off the premises of
the seller.

10.7.9.3.c Hot prepared food (except bartecued chicken
sold whole and unsliced).

10.7.9.3.4d Hot drinks such as coffes, tea and cocca.

10.7.9.3.e Cold drinks sold in paper cups or plastic

cups, e.g., soft drinks, fruit juices and milk.

10.7.9.3.£f Food or drink arranged on a tray, plate or
platter, whether intended for individual or multiple servings and whether sold
by the pound or by the serving, e.g., a deli tray of cold cuts and cheese.

10.7.9.3.g A sandwich, either hot or cold. A sandwich
which is purchased in a frozen state and which is taken from the premises of the
retailer in that state is exempt after June 30, 1981. '

10.7.9.3.h A combination of hot foods, or a combination
of cold foods, or a combination of both hot and cold focds, whether sold on a
plate or in multiple containers, when a single price has been established for
the meal or dinner, regardless of any itemization on the sales check.

10.7.9.4 Prevackaged Food Products. - The sale of prepackaged
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food products is exempt after June 30, 1281. The term "prepackaged food
products” includes but is not limited to food packaged by the preparer or food
processor and sold by the retailer in uncpened original containers or packages.
Tt also includes over-the—counter sales of fcod sold in buik by weight or
measure and packaged by the delicatessen, grocery, market, dairy or bakery store.
This term CGoes not include meals, snacks, sandwiches and beverages, etc., sold
over—the-counter by these establishments.

10.7.9.5 Definitions.

10.7.9.5.a Food Sold For Immediate Consumption. - The
term "food sold for immediate consumption” means those sales of food which
ordinarily are sold for immediate consumption at or near the premises of the
seller and which are taxable even thouch the focd 1s sold on a 'take-out" or
"to-go" order and is actually bagged, packaged or wrapped and taken from the
premises of the seller. Where and when the customer actually eats the focd i
immaterial. ' o

10.7.9.5.b Hot Prepared Food. - The term "hot prepared
food" means those products, items or components which have been prepared for
sale in a heated state and which are sold at any temperature which 1is higher
than the air temperature of the room or place where they are sold.

10.7.92.5.b.1 Food is prepared for sale in a heated
state if the vendor attempts to maintain the food at a temperature which is
warmer than the surrounding air temperature by using heat lamps, warming trays,
steam trays, ovens or similar units, or ccoks the foocd to order, whether by
microwave oven or more conventional means.

10.7.9.5.b.2 If the sale is intended to be of a hot
food product, the sale is of a hot food product regardless of any cocling which
may incidentally cccur. i
10.7.9.5.b.3 Example. - The sale of a toasted
sandwich intended to be. in a heated state when sold, such as a fried ham
sandwich on toast, is a sale of a hot prepared food even though it may have
cooled due to delay.

10.7.9.5.c Single Sales Price for Meal. - A single sales
price is established for a ccmbination of hot or cold foods (or both hot and
cold foods) when a single price for the combiraticn is listed on a menu, or wall
sign, or is otherwise established.

10.7.9.5.4 Sandwich. — The term "sandwich” includes
anything commonly thought of as a sandwich including an open-faced sandwich,
Poor Boy, sucmarine, hoagie, or hero sandwich and, for purpesss of Cthese
regulations, a hamburger, cheeseburger, barbecue, fish sandwich, hot Jdug, sleppy
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joe and other similar sandwiches.

10.7.9.6 Applicaticns.

10.7.9.6.2 A customer orders a sandwich and =ats it on
the premises. -- Taxable.

10.7.9.6.b A customer orders a sandwich "to go." --
Taxable. .

10.7.9.6.¢c A customer orders a sandwich "to go' and also
buys a fountain soft drink. —- All taxzable.

10.7.9.6.4 A customer orders a sandwich "to go' and also
buys a pound of potato salad. -— The sandwich is taxable while the potato salad
is exampt.

10.7.9.6.e A customer orders two sanwiches, two fountain
soft drinks and a pound of potato salad "to go.” -- The sandwiches and soft

drinks.are taxable while the potato salad is exempt.

10.7.9.6.% A custcmer orders one sandwich "to go," one
cup of coffee, one pound of sliced.bologna, cne-half pound of cheese and one
pound of potato salad. —- the sandwich and coffee are taxable while the boclogna,
cheese and salad are exenpt. i

10.7.9.6.9¢ A customer orders two sandwiches "to go," one
cup of coffee, oné small soft drink (in paper cup), one pound of sliced bologna,
one-half pound of cheese and a pound of potato salad. —— The sandwiches, coffee

and soft drink_ are subject to tax while the bologna, cheese and salad are
exempt. : .

10.7.9.6.h A customer purchases a lcaf of bread,
one—half pound of salami, one quarter pound of swiss cheese, a bag of potato
chips and a camned soft drink, all of which he takes with him. - This entire .

transaction is exempt.

10.7.9.6.1 . Sales of hot pretzels and hot popcorn are
subject_to tax.

10.7.9.6.7 A customer orders a sandwich "to go" and a
soft drink which is sold in a can. -- The sandwich is subject to tax. The

carned soft drink is exempt except when it is sold in a paper or plastic cup.
10.7.9.6.x . A delicatessen advertises the sals of a hot

ham and cheese sandwich, an order of potato salad and & canned soflt drink for
53.50. Although the vendor places the potato salad in a separate container and
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the soft drink is sold in a can, the entire sales price of $3.50 is subject to
sales tax because all three (3} items are sold as compeonents of an advertised
meal.

10.7.9.7 Purchase for Use in Business or for Resale. -
Delicatessens are exempt from the payment of sales and service fax and use tax,
on all purchases of the follewing gocds. However, in order to claim this

exemption, the delicatessen must present a signed exemptlon certificate to the
vendor who is supplying the geood.

10.7.9.7.a The purchase of food, food preoducts and other
tangible perscnal property for resale to consumers is exempt from tax.

10.7.9.7.b The purchase of tangible personal property or
services for use or consurption in the business of selling food and food
products as well as other tangible personal property to consumers is not exempt
from tax.

Example 1. & delicatessen may not purchase refrigeration repairs without
impesition of sales tax. ' -

Example 2. A delicatessen that purchases building materials to enlarge or
remodel its store or to construct.a warehouse, etc., must pay sales and service
tax when purchasing such materials.

10.7.10 Bakery Store or Pastry Shop.

10.7.10.1 Taxabllltz - Sales by bakery stores or pastry shops
which sell their products in the same manher as a grocery-type store selling
baked goods and pastries made by a third party, are exempt from tax after
June 30, 1981 except when their products are sold as provided in Subsecticn
10.7.10. 2. . _ :

10.7.10.2 Bakeries Which are Alsc Food-Service Establishments. -
Bakery stores which also have food-service facilities, whether they be limited
to sales of hot coffee, tea or cocoa and bakery products or include & larger
menu, and regardless of whether the bakery has facilities for on-premise
consumption or all orders are sold on a "to go" basis, must collect and remit
tax on all such food-service sales.. ) '

10.7.10.3 Application.

10.7.10.3.a 2 customer has a doughnut and coifee at the
lunch counter of a dornut shep and alsc purchases z dozen doughnuis. -- The
coffee and doughnut are subject to sales and service tax while the dozen
doughnuts are exempt after June 30, 1981.

72




State Tax Department

Title 110
Series 15 o
10.7.10.3.b 2 customer orders one or more doughnuts which
are served te him at the.lunch counter of a bakery store. -— This sale is
taxable. '
10.7.10.3.c A customer orders one or more doughnuts to
take with him. -- This sale is exempt from sales and service tax after June 30,
1981, ” o
10.7.10.3.4 A customer orders a cup of coffee "to go" and
a dozen doughnuts. -- The coffee is subject to the sales service tax while the

doughnuts are exempt after June 30, 1981.

10.7.10.3.e A custcmer orders a cup of coffee "to go" and
a doughnut. --_The coffee is subject to tax while the doughnut is exempt after
June 30, 1981. : '

10.7.10.3.£ A customer orders a cup of coffes "to go" and
a doughnut and also an apple pie. -- The coffee is subject to tax while the
doughnut and apple pie are exerpt after June 30, 1381. o

10.7.10.4 Prepackaged Food Products. - The sale of prepackaged
food products is exempt after June 30, 158l. The term "prepackaged food
products! includes but is not limited to food packaged by the preparer or food
processor and seld by the retailer in unopened original containers or packages.
Tt also includes over—the-counter sales of foed sold in bulk by weight or
measure and packaged by the delicatessen, grocery, market, dairy or bakery store.
This term dees not include meals, snacks, sandwiches and beverages, etc., sold
over-the-counter by these establishments.

10.7.10.5 Purchases For Use in Business or For Resale. - Bakery
stores or pastry shops are exempt from the payment of consumers sales and
service tax and use tax, on all purchases of the following goods. However, in
order to claim this exemption, the bakery store or pastry shop must present a
signed exemption certificate to the vendor who is supplying the good.

10.7.10.5.a The purchase of food, food products and other
tangible personal property for resale to consumers is exempt from tax.

10.7.10.5.%8 The purchase of tangible personal property or
services for use or consumption in the business of selling food and food
products as well as other tangible personal property Lo consumers is not exempt
from tax. o '

Example 1. A bakery store or pastry shop may not purchase refrigeraticn
repairs without imposition of sales and service tax.

Exanple 2. A bakery store or pastry shop that purchases building materials
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to enlarge or remodel its store or to construct a warshouse, etc., must pay
sales and service tax when purchasing such materials.

10.7.11 Dairy Store.

10.7.11.1 Taxability. — Retail sales by dairy stores of milk and
milk products that are intended for human consumption and which are generally
soid for home consumption are exempt from sales and service tax after June 30,
1%81. : o -

10.7.11.2 Sales of Ice Cream. - Ice cream and other frozen milk
products (including frozen yogurt and frozen custard) which are seold in bulk;
that is, in pints, guarts and half-gallons, are exempt from tax after June 30,
1981. DProducts such as ice cream cakes, ice cream pies and ice cream cake
rolls, when sold whole and unsliced are eligible food items. Sales of ice cream
ard other frozen milk products (including frozen yogurt and frozen custard) are
subject. to tax when scld: ' ' : :

10.7.12.2.2 in cones, cups, dishes or on'plates:
10.7.11.2.b as sundaes and banana splits, etc.;
10.7.11.2.c as waffles and ice cream;

10.7.11.2.4 . as a milkshake; or
10.7.11.2.e as a piece of ice cream cake or pie.

10.7.11.3 Sales of Other Food Products. - If the dalry store
sells other food and food products such as those generally scld in a
grocery-type store {without a delicatessen), these sales are exempt from tax
after June 30, 198l1. If the dairy store makes sales of dinners, luncheons,
sandwiches, snacks, hot pizza or other similar items which are commonly sold at
snack bars, coffee shops or lunchecn counters, these sales are subject to sales
and service tax.

10.7.11.4 Prepackaged Food Products. — The sale of prepackaged
food products is exempt after June 30, 198l. The term "prepackaged food
products” includes but is not limited to food packaged by the preparer or food
processor and sold by the retailer in unopened original containers cr packages.
I+ also includes over-the-counter sales of food scold in bulk by weight or
measure and packaged by the delicatessen, grocery, market, dairy or bakery store.
This term does not iAclude meals, snacks, sandwiches and beverages, etc., sold
over-the-counter by these establishments. Examples include by way of
illustration and not limitaticn) the sale of:

10.7.11.4.4a Popsicles, ice cream cones and ice cream
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sandwiches which are prepackaged by the manufacturer.

10.7.11.4.b Products packaged and sold in the same form
as commenly found in grecery-type stores.

10.7.11.5 Purchases for Use in Business or for Resale. - Dairy
stores are exempt from the payment of consumers sales and service tax and use
tax, on all purchases of the following goods. However, in order to claim this
exemptwon the dairy store must present a SLgned exemptlon certificate to the
vendor who is supplyving the goed.

10.7.11.5.a The purchase of focd, focd products and other
tangible personal property for resale to consumers is exempt from tax.

10.7.11.5.b. The purchase of tangible personal property or
services for Usé or consumption in the business of selling food and food
products as well as other tangible personal property to consumers is not exempt
from tax. - -

Fxample 1. A dairy store may not purchase refrigeration repairs without
imposition of sales and service tax.

le 2. A dairy store that purchases building materials te enlarge or
remode]l 1ts store or te construct a warchouse, etc., must pay sales and service
tax when purchasing such materials.

ic.7.12 Other Retailers of Food.

10.7.12.1 Taxability. - Stores such. as department stores,
discount stores, variety stores, drugstores, gas stabwons and any other place of
business that sells tangible personal property at retail are generally requlred
to collect sales and service tax on all sales except when the sale is
specifically made exempt from tax by law ‘or when the purchaser presents a valid
exemption certificate.

10.7.12.2 Sales of Food. - Retail sales of food and food products
that are intended for human consumption and which are generally sold for home
preparation or consumpticn (or both) are exempt from sales tax after June 30,
1981. Sales of other fcood or food preducts such a beer, ice and animal food, as
examples, and sales of dietary supplements, medicines, vitamins and all nonfecd
commodities are subject to sales and service tax. Should the retailer also sell
dinners, luncheons, barbecued chicken (except when scld whole and unsliced),
sandWLGnes snacks, hot pizza end other similar items which are commenly seold at__
snack bars coffee shops or luncheon counters, then as to these sales only, the
retailer is deemed to be a food-service establishment. The feollowing is
provided as guidence for determining sales subject to sales and service tax.
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10.7.12.2.a All sales from vending machines are subject
to sales and service tax. :

10.7.12.2.b All restaurant, cafeteriaz, snack bar and
luncheon counter-type sales are subject to sales and service tax regardless of
whether the food is consumed on the premises or is ordered "to go."

10.7.12.2.¢c Celicatessen-type sales are subject to the
sales and service tax.

10.7.12.2.4 Sales of doughnuts, cup cakes, pies, cakes
and other bhaked goods in the same manner as a bakery store or pastrr shop, are
subject to the sales and service tax.

10.7.12.2.e Sales of ice cream and ice cream products in
the same menner as a dairy store, are subject to the sales and service tax.

10.7.12.2.F Sales of food and foed products such as candy
bars, peanuts, and other grocery-type store items are subject. to the sales and
service tax.

10.7.12.2.g Sales of "hot peanuts" are subject to sales
and service tax. However,  sales of freshly roaster peanuts which are not
intended to be sold in a heated state are exempt after June 30, 1981, even
though they may be in a heated stated when sold. The criteria here is whether
after rcasting, the vendor maintains the peanuts in a heated state.

10.7.12.2.h Sales of "hot pretzels" are subject to sales
and service tax. However, sales of fréshly baked pretzels which are not
intended to be sold in a heated state are exempt after June 30, 1881, even
though they may be in a heated state when sold. The criteria here is whether .
after baking, the vendor maintains the pretzels in a heated state.

10.7.13 = Sales of Food From Vending Machines. - All sales of tangible
persenal property (inciuding sales of food and food products) from vending
machines are subject to sales and service tax, regardless of who owns the
machine or where it is located in this State. Tax applies to each individual
purchase which is for an amount in excess of five cents (S0.08).

10.7.14 Caterers and Catering Cperations.

10.7.14.1 Taxability. - The law provides that sales of food by a
"food-service establishment” are subject to sales and service tax. The term
"food-service establishment” is defined in W. Va. Ceode § 11-15-1l(e} to include
a catering cperation.

10.7.14.2 Definition of "Caterer". - The term "catercr” means cne
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primarily engaged in the selling, providing or furnishing of food and beverages

which are essentially prepared and usually ready-to-eat. This food and keverage
is usually intended for immediate consumption or for consumption at a specific
meal, affair or social function, and generally is served at the premises of one
other than the caterer. The sale is taxable regardless of whether or not the
food and beverage are delivered to those premises by the caterer or whether food
service is also provided by the caterer. T

10.7.14.3 Application of Tax.

-

16.7.14.3.a Tax applies to the total charges made by
caterers for serving meals, food and drink, inclusive of charges for food, the
use of dishes, silverware, glasses, chairs, tables, etc., used in connection
with serving meals, and for labor of serving meals.

10.7.14.3.b _  Tax applies to charges made by caterers for
preparing and serving meals ard drinks even though the focd 1s not provided by
the caterers. - ' '

10.7.14.3.c. . Tax also applies to charges made by caterers
for rental of dishes, silverware, glasses, etc., if no foed is provided or
served by caterers in cennection with the rental.

10.7.14.3.4 Tax applies to the labor of serving meals,
whether performed by himself or by his employees or subcontractors.

18+F L4353~ Tax- eppiies- to- charges- made- —by-caterers
fef—pfepafiﬁg—aﬂé—sefviﬁg—meais—aﬂé-dfinksfeven—%heagh—Ehe—fee—é—és—ﬁe%—pfevideé
by-the-catererss :

16-F+24+3+F 10.7.14.3.e Sales of meals by caterers to
social clubs, fraternal organizations, or other persons are sales for resale if
such social clubs, fraternal organizations, or other persons are the retailers
of the meals subject to tax. -

10+F+34-3-g 10,7.14.3.f If a caterer makes sales to a
schoal, or to a church, no tax would be due irreopestive—of-loeati-on-or-place
ef- saler unless a specific exemotion for schools and churches is rot
applicable under the circumstances. S S

1G-F-4+3-n 10.7.1.14.3.g Sales of meals by caterers to
social clubs, fraternal organizations or other persons are sales [or resale,
everl though prepared and served by the caterer. If such clubs, fraternal
organizations, or other persens are retailers of the meals and can give a valid
exemption certificate to the caterer, the sale is exempt from tax. Otherwise,
the sale is subject to sales and service tax unless for some other reason the
purchaser can give a valid exemption certificate.
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I0+-F+34-3-x 10.7.14.3.b Where the sales agreement does
not require the caterer to prepare and serve the food as meals but rather to
serve the food buffet style, tax nevertheless applies to the total charge.

§ 110-15-11 Imposition of Tax on Gasoline and Special FUels.

11.1 General. - All sales of gasoline or special fuel by distributors
or importers, except when to ancother distributor for resale in this State, and
all gesoline or special fuel furnished or delivered within this State to
consumers or users shall be subject to the sales and service tax and use tax.
Sales of gasoline or special fuel by a person who paid the sales and service tax
or use tax on his purchases of fuel, shall not thereafter again be subject to
such tax. This Section shall be construed so that all gallons of gascline or
special fuel sold and delivered, or delivered, in this State shall be subject to
the sales and service tax or the use tax.

11.1.1 On Durchase Qut—QOf-State. — An exclise tax is imposed on the
use or consumption in this State of gasoline or special fuel which was purchased
ocutside this State.. The rate of this tax is five percent of the average
wholesale price of such gasoline or special fuel, as such wholesale price is
defined and determined under Subsection 11.4, notwithstanding any provision of
W. Va. Code § 11-15A-1 et seg. to the contrary. The gasoline or special fuel
contained in the supply tank of a motor wvehicle that is not a motor carrier
shall not be subject to this tax; however, the gasoline or special fuel which is
in the supply tenk or auxiliary tank of construction equipment, mining
equipment, track maintenance equipment or other similar eguipment, when such
equipment is brought into this State, shall be taxed in the same manner as the
gasoline or special fuel which is in the supply tank of & motor carrier.

11.1.2 Ucon Whom Tax Imposed. - The sales and service tax and use
tax imposed on the sale or use of gasoline and special fuel within this State
shall be collected on the metered quantity withdrawn from storage within this
State. For pericds beginning on or after October 1, 1987, the quantity
delivered shall be either the actual metered gallons delivered or the guantity
delivered being calculated by converting to 60° F. the quantity trensferred by
means of either temperature compensating meters approved by the West Virginia
Department of Lakor, Weights and Measures Division, or by mathematical
conversion  using American Petroleum Institute (APIL) ASTM-IP Petroleum
Measurement Tables for specific gravity and temperature. This measure shall be
the same as that required for calculaticn of the CGascline and Special Fuel
Excise Tax imposed by W. Va. Code § 11-14-1 et seg. and § 11-14A-1 et seg. If
the metered quantity delivered is not determined by temperature compensating
meter, as aforesaid, and the taxpayer deces not convert said gallons delivered to
temperature adjusted gallons or, after making a mathematical conversion fails to.
keep and maintain records to support and substantiate the conversicon, then the
arount of tex due shall be determined by the numter of metered galions of
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gasoline or special fuel delivered without adjustment for temperature. Any
taxpayer using the conversion method for determining the quantity delivered must
record the conversion adjustment on each invoice and must continue to use that
method £or the entire tax year for the sales and service tax and the use tax.

11.2 Measure of Tax. - The measure of tax on sales of gasoline or special
fusl by distributors or importers shall be the average wholesale price as
defined and determined in Section 11.4 of these requlations. It is recognized
that the sales and service tax and use tax is generally imposed on gross
proceeds from sales to ultimate consurers, while the sales and service.tax and
use tax on gasoline and special fuel is imposed on the average wholesale price
of such gasoline and special fuel; as a result, for the purposes of elther the
cales and service tax or the use tex, the_average wholesale price shall not ke
less than ninety-seven cents per gallen of gasoline or special fuel for all
gallons of gascline and special fuel =0ld during the reporting periecd.

11.3 Definitions. — For purposes of this Section:

11.3.1 _ “Aircraft" shall include any airplane or helicopter that
lands in this State on a regular or routine basis, and transports passengers or
freight. - S :

11.3.2 naircraft fuel" shall mean gasoline and special fuel
suitable for use in any aircraft engine. i o '

11.3.3  "Distributor" shall mean and include every perscn:

11.3.3.1 Who produces, manufactures, processes or otherwise
alters gasoline or special fuel in this State for use or for sale; or

11.3.3.2 Who engages in this State in the sale of gasoline or
special fuel for the purpose of resale or for distribution; or '

11.3.3.3 Who receives_gasoline or special fuel into the cargo
rank of a tank wagon in this State for use or sale by such person.

11.3.4 ~"Gasoline" shall mean and include any preduct commonly or
cormercially known as gasoline, regardless of classification, suitable for use
as fuel in an internal combustion engine, except special fuel as hereinafter
defined, including any product obtained by blending together any one or more
preducts, with or without other products, if the resultant product is capable of
the same use. )

11.3.5 "Importer” shall mean and include every person, resident or
nonresident, other than a distributor, who receives gasoline or special fuel
cutside this State for use, sale or consurption within this State, bubt shall not
imclude the fuel in the supply tank of a motor wehicle that is nof a2 motor
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11.3.6 _ "Motor carrier" shall mean and include: (A) Any passenger

vehicle which has seats for mere than nine passengers in addition to the driver, " -

any road tractor, tractor truck or any truck having more than two axles, which
is operated or caused to be operated, by any person on any highway in this State
using gasoline or special fuel; and (B) any aircraft, barge or other watercraft,
or loccmotive transporting passengers or freight in or through this State.

11.3.7 "Motor wvehicle" shall mean and include autcmchiles, motor
carriers, motor trucks, motorcycles and all other wvehicles or equipment, engines
or machines which are coperated or propelled by combusticn of gascline or special
fuel. : .

11.3.8 . "Retail dealer of gasoline or special fuel” shall mean and
include any person not a distributor who sells gasoline or special fuel from a
fixed location in this State to users.

11.3.2 "Special fuel" shall mean and include any gas or liquid,
other than gasoline, used or sultable for use as fuel in an internal combustion
engine. The term "special fuel"” shall include preoducts commonly known as

natural or casing-head gasoline and shall include special fuel for heating any
private residential dwelling, building or other premises; but shall not include
any petroleum product or chemical compound such as alcohol, industriel solvent,
heavy furnpace o<il, lupricant, etc., not commonly used nor practicably suited for
use as fuel in an internal combustion engine.

11.3.10 "Supply tank" shall mean any receptacle on a motor vehicle
from which gasoline or special fuel is supplied for the propulsion of the
vehicle or equipment located thereon, exclusive of a cargo tank. A supply tank
includes 'a separate compartment of a cargo tank used as a supply tank, and any
auxiliary tank or receptacle of any kind or cargo tank, from which gascline or
special fuel is supplied for the propulsion of the vehicle, whether or not such
tank or receptacle is directly connected to the fuel supply line of the vehicle.

11.3.11 ° "Tank wagon" shall mean and include any motor wvehicle or
vessel with a cargo tank or cargo tanks ordinarily used for making deliveries of
gasoline or special fuel, or both, for sale or use. -

11.3.12 "Taxpayer" shall mean any person liable for the sales and
service and use tax imposad on the sale of gascline and special fuel.

11.3.13 "User" shall mean any person who purchases gasoline or
special fuel for use or consumption.

11.4 Determinaticn of Average Wholesale Price,
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11.4.1 To simplify determining the average wholesale price of all
gasoline and special fuel, the Tax Commissioner shall, effective with the period
beginning April 1, 1983 and annually on each January first thereafter, determine
the average wholesale price of gasoline and special fuel for each amnual pericd.
The basis for determining the average wholesale price shall be sales data
gathered for the immediately preceding periced of July 1 through Octcker 31. The
Tax Commissioner shall provide the annual notificaticn of the average wholesale
price of gasoline and special fuel at least thirty days in advance of each
annual periocd which commences on the first day of January. Such notification
shall be accemplished by filing notice of the average wholesale price in the
State Register, and by such other means as the Tax Comissioner deems
reasonable. .

11.4.2 The "average wholesale price" shall mean the single,
statewide average per gallon wholesale price, rounded to the third decimal
(thousandth of a cent), exclusive of state and federal excise taxes on each
gallon of gascline or diesel fuel, as determined by the Tax Commissioner from
informaticn furnished by distributors of gasoline or special fuel in this State,
or such cther information regarding wholesale selling prices as the Tax
Commissicner may gather, or a combination of such information. The Tax
Commissioner shall make his determination of average wholesale price by random
sample survey: Provided, that in no event shall the average wholesale price be
determined to be less than ninety-seven cents per gallon of gasoline or special
fuel, Co

11.4.3 All acticns of the Tax Comissioner in acquiring data
necessary to establish and determine the average wholesale price of gasoline and
special fuel, in providing nctification of his determination prior to the
effective date of any change in rate, and in establishing and determining the
average wholesale price of gasoline and special fuel, may be made by the Tax
Commissicner without compliance with the provisions of W. Va. Code § 29A-3-1 et

sed.

11.4.4 In any administrative or court proceeding brought to
challengé the average wholesale price of gasoline and special fuel as determined
by the Tax Commissicner, his determination shall be presumed to be correct and
shall not be set aside unless it is clearly erronsous.

11.5 Computation of Tax Due From Motor Carriers. — Every person who
operates or causes to be operated a motor carrier in this State shall pay the
gasoline and special fuel tax on the average wholesale price of all gallons of
gasoline or special fuel used in the cperation of any stch motor carrier within
this State, under the following rules: : ,

11.5.1 The total amount of gasoline cor special fuel used in the
ocperation of the motor carrier within this State shall ke that proportion of the
total amount of gasoline and special fuel uged in any motor carrier's operations
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within and without this State (whether loaded or not), that the total number of

miles traveled within this State bears to the total number of miles traveled
within and without this State. Separate miles must be computed for any motor
carrier operated in tendum or in series. Alr carrier cperations may be
calculated and determined by the use of an hour meter. ,

11.5.2 A motor carrier shall first determine the gross amount of
tax due under this Section on the average wholesale value, determined under
Subsection 11.4, of all gasoline and special fuel used in the operation of the
motor carrier within this State during the preceding quarter, as if all gasoline
and special fuel had been purchased ocutside this State. | .

11.5.3 Next, the taxpaver shall determine the total tax paid under
W. Va. Code § 11-15-1 et seq. of this Chapter on all gasoline and special fuel
purchased in this State > for use in the operation of the motor carrier.

11.5.4 The difference between the foregoing Subsection 11.5.2 and
Subsection 11.5.3 is the amount of use tax due when Subsection 11.5.2 is greater
than Subsection 11.5.3, or the amcunt to be refunded or credited to the motor
carrier when Subsection 11.5.3 is_greater than Subsection 11.5.2, which refund
or credit shall be allowed in the same manner and under the same conditieons as a
refund or credit is allocwed for the tax imposed by W. Va. Code § 11-142-1 et
s2g. '

11.6 Return and Payment of Tax. - The sales and service tax imposed on the
sales of gasoline and special fuel and the use tax imposed on the use or
consurption in this State of gasoline or special fuel shall be paid by each
taxpayer on or before the twenty-fifth day of January, April, July and Cotober
of each year except that for distributors and importers the tax shall be due on
the twenty-fifth day of each month. Payment shall be by check, bank draft,
certified check or money order, payable to the Tax Commissioner, and it shall be
for the amount of tax due for the preceding quarter or month, whichever is

applicaple. Every taxpayer shall make and file a properly completed return as
the Tax Commissioner may require and with such return remit such tax as shown
thereon, 1f any.

11.7 Conpliarice. — To facilitate ease of administration and ccopliance by
taxpayers, the Tax Commissioner requires distributors, importers and other
persons liable for the sales and service tax inmposed on sales of gasoline or
special fugl and on the Gasoline and Special Fuel Excise Tax imposed by W. Va.
Code § 11-14-1 et seg., or motor carriers liable for the use tax imposed on the
use of gasoline or speczal fuel in the cperation of motor carriers within this
State and on the tax imposed by W. Va. Code § 11-142-1 et seq. on such gallons
of gasoline or special fuel, to file a combined return and make a combined
payment of the sales and service tax due and the above- referenced excise tax, or
the use tax due and the motor carrier road tax on such fuel. i order to
facilitate the use of a combined return and the making of a single pa ment, the
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due date for the gascline and special fuel excise tax and its return and the due
date for the motor carrier road tax with its return is changed to the 25th day
of January, April, July and QOctober for motor carriers and the twenty-fifth day

of each month for distributers and importers.

11.8 Direct Pay Permits. - A direct pay permit issued under Secticn Sc cof
these regulations cannot be used to purchase gascline and special fuel. )

11.9 Credit Ageinst Use Tax. - A credit will ke allowed against a
taxpayer's Use tax liabiliky for sales tax lawfully paid to another state. To
show entitlement to this credit, a taxpayer must show that sales tax was:
actually paid to ancther state and that gallonage on which said sales tax was
paid was consumed within this State for fuel subjected to sales tax in another
state, the First—-in, First-out (FIFO) method of accounting shall be employed.
In claiming a credit under this Subjeetieny Subsection, a true, certified
copy of all invoices shall be required. '

11.10 Dedication of Tax to Highways. ~ All sales and service tax and
use tax collected on the sale and use of gasoline and special fuel, after
deducting the amount of any refunds lawfully paid, shall be deposited in the
"rRoad Fund" in the State Treasurer's Office. The funds so deposited shall be
used only for the purpose of construction, reconstruction, maintenance and
repair of highways, and payment of principal and interest on State bonds issued
for highway purposes. ’

11,11 Constructicn. - The sales and service tax and the use tax lmposed
on the sale or use of gasoline or special fuel in this State shall not be
construed as taxing any gascline or special fuel which the State is prohibited
from taxing under the Constitution of this State or the Constitutien or laws of
the United States. o )

§ 110-15-12 ~"Ceollection of Tax.

12.1 Tax Paid by Ultimate Consumer. - It is the intent of W. Va. Code
§ 11-15-1 et seq. that the sales and service tax levied thereunder shall be
passed on to and be paid by the ultimate consurer. The amount of the tax shall
be added to the sales price, and shall constitute a part of that price and be
collectible as such. )

12.2 Tax as Debt. - The amount of sales "and service tax and use tax
required to be collected by any vendor or retailer is deemed to be held in trust
for the State of West Virginia (See W. Va. Code § 11-10-5j) and any sales and
service tax and use tax collected by any vendor or retailer shall constitute a
debt owed to this State. )

12.3 Conditicnal Sales, Credit Sales, Etc. - & vendor or retailer doing
business wholly or partially on a credit basis shall recuire the purchaser to
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pay the full amount of tax due upon a credit sale at the time such sale is made
or within thirty days thereafter.

12.3.1 Cash and Credit Sales. - Those sales transactions in which
the purchase price is paid upon delivery of the merchandise to the purchaser, or
prior thereto, and those rental transactions in which the rental is paid either
upon delivery of the rented property to the lessee or the return of such
property, or in advance of either of these events, are cash sales. All other
sales and rental transactions are credit sales. :

12.3.1.1 TIf the sale is a cash sale, the vendor shall require.

the purchaser to pay the tax at the time of making the sale. If the sale is a
credit sale, the vendor shall reguire the purchaser to pay the tax at the time
such sale is made, or within thirty days thereafter. o

12.3.1.2 When several items are purchased simultanecusly, the
tax may be computed on the total sale price of the items so purchased. This is
the only situation in which purchases may be aggregated in the computation of
the tax. Separate sales transactions may not be aggregated.

12.3.1.3 For example, if merchandise is purchased at the
cosmetic counter, delivered to the purchaser and a purchase price of sixty cents
paid, this is a complete sale and three cents tax must be collected. If the
same purchaser goes to the candy counter and makes a ten-cent purchase, there is
a new sale and one cent tax must be collected thereon. The cosmetic sale and
the candy sale may not be aggregated so as to pesmit— the- peymen-t-ef-three
cents-taz—instead-ef-four-eentsr decrease the amount of tax otherwise due.

12.3.2 ‘Conditional Sales.

12.3.2.1 For the purpose of obtaining uniformity and consistency
among all vendors in the administration of the sales and service tax and use tax
with respect to conditicnal sales, a conditional sale is defined to mean an
agreement for the sale of tangible personal property pursuant to which
possession is delivered to the buyer, but title is retained by the seller until
the performance of scme condition, usually the payment of the purchase price. A
conditional sale shall be considered to be a sale made at the time of, and at
the place of, acceptance of the purchase offer by the seller. The tax applies
to conditicnal sales as of the time the sale is_made and must be collected in
fhe same manner as for charge sales, i.e., within thirty days from the time sale
is consummated.

12.2.2.2  Purchases under conditional sales c<ontracts with
out-of-state retailers are subject to the use tax. If the conditicnal sale is
made by an out-of-state vendor who is not authorized to collect use tax, the
purchaser 15 required to pay such use tax to the Tax Department on or hefore the
fiteenth day of the month next succeeding the quarterly period in which the
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purchase was made. If a conditicnal sale is made by an out-of-state retailer
who is  authorized to collect use tax, £ive percent of that portion of the
purchase price actually received during a quarterly pericd shall be remitted to .
the Tax Department by the retailer.

12.3.3 Sales on Approval. - If a consideration is given therefcre,
sales of tangible perscnal property on approval are subject to the tax. Sales
with agreements to repurchase and sales for cash on delivery alsc are subject to
such tax.

12.3.4 - Iease-Purchase Sales. - So-called "leases” of tangible -
personal property wherein title 1s passed to the "lessee" upon completion of
purchase price payments are sales, and the full tax must be collected and paid
at or prior to the delivery of the tangible perscnal property to the purchaser
or within thirty days after delivery.

12.3.5 Finance and Carrving Charges. - The sale price upon which
the sales and service tax or use tax 1s to be computed shall not include
carrying charges, finance charges or similar items. Tor example, a sewing’

machine priced at $80.00 is sold under a conditional sales contract which
provides for deferred menthly payments. A carrying charge of 55.00 is added to.
the sale price to cover the cost of recording the contract and billing the

purchaser, thus making the total cost to the purchaser 586898+ $85.00. The
fax is to be computed on $85+89= $80.00. ' =

12.3.6 Discounts. - Any discount allowed at the time of sale which
establishes the final selling price for the article at that time may be deducted
in arriving at the base price subject to.the tax. Discounts which are allowed
after the sale is made or upen conditions or events happening at scme future
time, such as a certain percentage discount being allowed if paid within a
specified pericd, are not deductible in determining the tax base for the sales

and service tax or use tax liability.

12.3.7 Exchanged Merchandise. - When merchandise, the sale of which
has been taxed under the sales and service tax or usSe tax, ig exchanged, the
value- of purchase price plus applicable sales tax or use tax paid for the
merchandise exchanged may be deducted from the saie price of the article
purchased and tax collected upon the balance.

12.3.8. Rebates and Trade-ins. - When merchandise is taken as a
trade—in for the purpose of reducing the price the purchaser must pay, the value
of the item shall be applied in such a way so as to reduce the amcunt subject to
tax. However, the amount of any rebate available to entice the purchase of the
item shall not be applied so as to reduce the amount of the sale price subject
to tax. 1In other words, the sale price shall be reduced by the value of any
item traded-in but not by the amount of any rebate,
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12.3.8.1 Example 1. - A persen owns a 16-foot beat with a value
of $2,500.00 but seeks to purchase an 18-foot boat which will sell for
S1C,000.00. The 52,500.00 value of the trade-in may be epplied to reduce the
amount of the sale price subject to tax; therefore, £7,500.00 will be subject to
tax.

12.3.8.2 Example 2. - In order to increase sales, a manufacturer -
offers a7310.00 rebate on the purchase of a $50.00 power saw. The entire 350.00
will ke subject to tax. However, a rebate offered by a retailer to his customer
is treated as a cash discount.

12.3.92. Merchandise Held or Laid Away. = When merchandise is held or
laid away by the vendor pending a payment of all or part of the purchase price,
the sale for sales and service tax or US& tax purposes occurs when the
merchandise is delivered to the purchaser. If an unpaid balance remains at the
time the merchandise is delivered, the sale is to be treated as a charge sale.

12.3.10 Barter. - When instead of money, the consideration for a
sale is tangible perscnal property or services, the tax is to be computed upon
the sales value of the article or articles sold or the services provided.

12.3.131 Sales Which are Rescinded - PReturned or Damaged

Merchandise. - When a sale upon which tax was collected is rescinded, the tax
shall be refunded to the purchaser unless it has previously been remltted to the
Tax Department. The sales and service tax must generally be remitted on or
before the fifteenth (15th) day of the month next succeeding the month in which
the tax accrued. Collected use taxes must be remitted on or before the
fifteenth (15th) day of the month next succeeding the calendar quarter in which
the tax accrued.

§ 110-15-13 Filing Tax BReturns.

13.1 Sales and Service Tax Return and Payment; FException. - Except as
otherwise required under Subsection 9c.2, 11.6 and 13.1.3 of these regulations,
the sales and service taxes levied shall be due and payable in monthly
installments, on or before the fifteenth day of the month next succeeding the
month in which the tax accrued. The taxpayer shall, on or before the fifteenth
day of each month, make out and mail to the Tax Commissioner the prescribed
return for the preceding month showing: (a) The total gross proceeds of business
for that menth; (b) the gross proceeds of business upon which the tax is based;
(c} the amount of the tax for which he is 1liable; and {d) any further
information necessary'ln the computation and collection of the tax which the Tax
Commissioner may require. Remittance for the amount of tax due, if any, shall
accampany the return: Provided, That notwithstanding the provisions of W. Va.
Code § 11-15-30, any such tzx collected by the Alcchol Beverage Control
Commissioner from persons or corganizations licensed under authorilt, of W. Va.
Code § 60-7-1 et seq., shall be paid into a revolving fund account in the State
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Treasury, designated the "Drunk Driving Prevention Fund.”

A monthly return shall be signed by the taxpayer or his duly authorized
agent. An unsigned return will be deemed incomplete and may be returnsd to the
taxpayer as inprcperly filed.

13.1.1 Cther Times for Filing Returns. - The Tax Commissicner may,
upon written request, authorize a taxpayer whose bocks and records are not kept
on 2 menthly basis to file returns at times other than those specified in the
foregoing Subsection 13.1, but in no event shall a taxpayer make less than one
return a calendar month, except as provided in the following Subsecticn 13.1.2
or as may be authorized ln writing by the Tax Commissicner. In order to receive
such permission or authorizaticn, the taxpayer must show that the monthly filing
otherwise required will impose an undue hardship.

13.1.2 . Quarterly Return. - Except as otherwise required under
Subsections 9c¢.2, 11.6 and 13.1.3 of these regulations, when the total tax Ffor
which a person is liable does not exceed SE0.C0 for any month, he may make a
quarterly return cn or before the fifteenth day of the first month in the next
succeeding quarter in lieu of monthly returns. Quarterly returns are due on or
before 2April 15, July 15, and October I5. _

13.1.3 Annual Return; Extension of Time. - On or before the end of
the calendar year, each person liable for the payment of sales and service tax
shall file an annual return. The form of such return shall be as follows:

13.1.3.1 For taxpayers f__lng on a monthly basis, such annual
return shall show the total gross proceeds of business and the cross proceeds of
business upon which the tax is based for the month of December tcgEtbe” with any
other information whch the Tax Commissicner may require.

13.1.3.2 .For taxpayers filing ocn a quarterly basis, such annual
return shall show the total gross proceeds of business and the gross procseds of
business upon which the tax is based for the calendar quarter ending December
thirty-first together with any other “information wheh which the Tax
Commissicner may require. - . : . _

13.1.3.3 2an annual return may rnot be filed unless all previous
monthly or quarterly returns have been filed and tax due, if any, has been paid.

13.1.3.5 Constlidated Returns. - A person operating two or more
places of business of like character from which are made or dispensed sales or
services which are subject to the sales and service tax shall file consolidated
returns covering all such sales or services. Whenever a consolidated monthly
return 1s filed, a schedule shall be attached shewing, for each place of
business, total sales and charges f[for rendering services, total lLransactions
subject to the sales and service tax and total sales and service tax
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collections.

13.1.3.6 DPayment. - After deducting the amcunt of prior payments
during the tax year, the taxpayer shall forward the annual return along with
payment of any remaining sales and service tax, due for the preceding tax year,
to the Tax Commissicner. The taxpayer or his duly authorized agent shall verify
the return under cath.

13.1.3.7 Extension of Time. - The Tax Commissioner for good

cause shown and on written applicaticn of a taxpayer, may extend the time for
making any return required by the provisions of W. Va. Code § 11-15-1 et seg.

13.1.3.7.a "Requests for extensions of time will not be
considered if received after the due date of the return. No extension will be
granted for a pericd in excess of thirty days.

13.1.4 Liakility of Successor.

13.1.4.1 The successor in business of any person who sells out a
business or stock of goods, or ceases doing business, shall be perscnally liable
for the payment of tax, additions to tax, penalties and interest unpaid after
expiration of the thirty day pericd allewed for payment by the predecessor.

13.1.4.2 The term "successor" refers tc any person who directly
or indirectly purchases, acquires; or succeeds to the business or the stock of
goods of eny person quitting, selling, or otherwise disposing of a business or
stock ©of gocds.  The purchase or acguisition of a business may give rise to.
successor liability whether the consideration is morey, property, assumption of
liabilities or cancellaticn of indebtedness.

13.1.4.3 The liability of a successor arises from any sale,
transfer, assignment or other acgquisition of a business or steck of goods. A
person who purchases or acquires a portion of a business or stock of goods may
become liable as a successor where he purchases or acquires substantiaslly all of
the business assets or stock of gocods.

13.1.4.4 The business assets include the assets of a business
pertaining directly to the conduct of the business. Business assets include
real property or any interest therein; tangible personal property, including
fixtures, equipment and vehicles; and intangible property, including accounts
receivable, contracts, business name, business geodwill, customer lists,
delivery routes, patents, trademarks or copyrights.

12.1.4.5 If any taxpayer operates more than one business at
separate locaticns, each business locaticn is a separate business and has a
separate stock of geoods for purpeses of determining successor liability. A
successor of the business or stock of goods of any business loccation is subject
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to liability as a successor with respect to the tax attributable te that
location even 1f he does rniot purchase the bu51ness or stock of gocds of alW the
locaticns. :

13.1.4.6 The change in the form of a business will generally
give rise _to successor liability, such as the incorporation of a sole
proprietorship or partnership, the” voluntary or involuntary dissolution of a
corporation, the merger or consolidation of two or more corporations, the
formation of & partnership from oné or more sole proprietorships or
corporations; or change in the name of & corporation.

13.1.4.7 Successor liability does not arise in connection with
sales or transfers pursuant te assignments for the benefit of creditors, deeds
of trust, or security interest, statutory liens, judgment liens unleee the
previous owner recelves purchase money from the transfer or sale. Aany business
cperated under Chapter 11 of the United States Code, which is purchased or
acquired by another perscon, shall not give rise to successor liability.

13.1.4.8 The purchaser or transferee of the business or stock of .
goods will be released from ligbility if he withholds frem the purchase price an
amount sufficient to cover the tax liability of the seller or predecessor, or if
he obtains a certificate from the Tax Department stating that no taxes are due
from the seller or predecessor. Purchase price is not_ limited to cash
transferred to the seller, but includes any con51deraclon flowlng directly or
indirectly to a seller or predecessor

13.1.4.9 The requirement to withhold does not necessarily mean
to retain or hold physical assets, but means dealing with the purchase
consideration in such a mamner as to deny the seller or the predecessor the
benefit of the purchase consideration and to make it available to the State for
the satisfaction of the tax liability.

13.1.4.10 The liability of a successcr extends to taxes incurred
in the course of operation of the business by the predecessor, or ary prior
predecessor. The liability includes all taxes, interest, and additicns to tax,
whether assessed or unassessed against the predecessor, and without regard to
whether a tax lien has been issued or perfected against the predecessor. If any
predecessor is given a certificate relating to the tax lTEblllt» of a pricr
predecessor, then the successcr shall only be liable for the tax liability of
his immediate predecessor. -

13.2 Use Tax Return and Payment; Excepticon. ~ Except as otherwise required
under Subsections 9c.2 and 11.6 of these reculations, each retailer required or
authorized by W. Va. Code §§ 11-13A-6 or 11-15A-7 to collect the use tax, shall
be required to pay to the Tax Commissioner the amount of such tax ‘ollected
with that amount being due and payable on or before the fifteesnth day of the
month next succeeding each quarterly pericd. At such time, each retailer shall
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file with the Tax Commissioner a return for the preceding quarterly period in
such form as may be prescribed by the Tax Commissioner. The form shall show the
sales price of any or all tangiblé perscnal property and taxable services sold
by the retailer during such preceding quarterly period, the use nf which is
subject to the use tax, and such other information as the Tax Commissioner may
deem necessary. The return shall be accompanied by a remittance of the amount
of such tax for the period covered by the return: Provided, That where tangible
personal property 1s sold under a conditional sales contract, or under any other
form of sale wherein the payment of the principal sum, or 2 part thereof is
extended over a period longer than sixty days from the date of the sale, the
retailer may collect and remit for each quarterly period that portion of the tax
equal to five percent of the portion of the purchase price actually recelved
during such quarterly peried. The Tax Commissicner, if he deems it necessary in
order to insure payment to the State of the amount of such use tax, mav in any
or all cases reguire returns and payments of such amount to be made for other
than quarterly periods. The Tax Cormissicner may, upon request and a proper
showing of the necessity therefor, grant an extension of time not to exceed
thirty days for making any return and payment+: Provided, such request is
received by the Tax Department prior to the due date of the return. Returns
shall be signed by the retailer or his duly authorized agent, and must be
certified by him to be correct. An unsigned return will be deemed incomplete
and may be returned to the taxpayer as improperly filed. '

§ 110-15-14 Maintenance oﬁ Recorgs.

14.1 SalegLQQQ Service;Tax Records.

14.1.1 Keeping and Preserving Records. - Each person shall keep
complete and accurate records of taxable sales and of charges, together with a
record of the tax collected thereon, and shall keep all invoices, bills of
lading and such other pertinent documents in such form as the Tax Commissioner
may require. Such records and other documents shall be preserved for a pericd
of time not less than three years, unless the Tax Commissioner shall consent in
writing to their destruction within that period or by order require that they be
kept longer. Records must be kept so long as the pericd is open to assessment
or refund. Any person who fails to maintain appropriate records shall be
subject to the provisions of W. Va. Code § 11-9-1 et sea.

14.1.1.1 For those transactions in which the purchaser provides
to the vendor the direct payment permit number, the vendor shall retain a record
copy of the involce with the direct payment permit number printed thereon.

14.1.2 . When Separate Records of Sales Recuired. - Any vendor
engaged in a business subject to the sales end service tax, who is at the same
time engaged in some other kind of business, cccupation or profession, not
subject to such tax, shall keep records to show separately the transacilons used
in determining the tax base for the sales and services taxed. In the event such
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perscn faills to keep such separate records there shall be levied upon him a tax
based upon. the entire gross proceeds of both or all of his businesses.

14.¥.3  Sales to Affiliated Companies or Persons. - In determining
gross proceeds of sales from one to ancther of affiliated companies or persons,
or under other circumstances where the relation befween the buyer and seller is
such that the gross proceeds from a sale are not indicative of the true value of
the subject matter of the sale, the tax shall be based upon the [air market
value of the goods as if in a2 transaction involving a willing huyer and a
willing seller, with neither buver nor seller being required to act.

14.1.4 Records of. Neonresidents Doing Business in State. - A
nonresident person or foreign corporation engaged in a business within this
State in the cornduct of which the sales and service tax levied becomes due,
shall keep within this State adequate records concerning the operation of the
business, and all sales and service taxes collected in the course of the
business. . The amount of the sales and service tax collected shall not be
transmitted outside of this State without the written consent of, and in
accordance with the conditions prescribed by, the Tax Commissioner.

14.2 Use Tax Records.

14.2.1 ___Keeping and Preserving Records. — Every retailer recquired or
authorized to collect use taxes and every perscn using in this State tangible
perscnal property or taxable services in this State, shall keep such records,
receipts, invoices, and other pertinent papers as the Tax Cormissioner shall
require and in such form as the Tax Ccmmissioner shall recquire. Tor those
transactions in which the retailer provides to the vendor the direct payment
permit number, the vendor shall retain a record copy of the invoice with the
direct payment permit number entered thereoh. Any perscri who fails to maintain
appropriate reccords shall be subject to the provisions of W. Va. Code § 11-9-1

st seq. . g

14.2.2 "0 TEXaminaticn of Records. - In addition to the Tax
Commissicner's powers set forth in W. Va. Code § 11-10-1 et sea., the Tax
Commissioner is hereby authorized to examine the bocks, pepers, records and
equipment of any perscn who either:

14.2.2.1 Is. selling tangible personal property or taxable
services; or - '

14.2.2.2 Is liable for the use tax. The Tax Comissioner may
investigate the character of the business of any such person in order to verify
the accuracy of any return made, or if no return was made by such person, to
ascertain and determine the amount of use tax due. Any such books, papers and
records shall be made available within this State for such examination upon
reasonable notice. However, where the taxpaver's records must be kept
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out-of-state, the taxpayer may upon being notified py the Tax Cemmissioner that
an examination is to be made, elect teo do cone of the fellowing: (1) forthwith

transport the required records to a convenient peoint in West Virginia and noiify

the Tax Commissicner of the location where such records are available; or (2)
pay the reascnable traveling expenses of the Tax Cornmissicner's representatives
from Charleston, West Virginia, to the ocut-of-state place where the records are
kept, and the return of such representative to Charleston, West Virginia, and
reasonable living expenses of such representatives while engaged In  the
examination of such records.

§ 110~15-15 Bond to Secure Pavment. = The Tax Conmissioner may, when in his
judgment it is necessary and advisable in order to secure the collection of the
use tax, authorize any person subject to such tax and any retailer reguired or
authorized to collect such tax to file with him a bond issued by a surety
company authorized to transact business in this State and approved bv the
Insurance Commissicner of this State as to solvency and responsibility, in such
amount as the Tax Commissiorier may f£ix, to secure the payment of any tax,

additions to tax, penalities and interest ‘due or which may become dus from such
person. In lieu of such bond, securities approved by the Tax Commissioner, in
such amount as he may prescribe, may be deposited with him, which securities
shall be kept in the custody of the State Treasurer of West Virginia and may be
sold by him at public or private sale, after notice to.the depositor therecf, if
it becaomes necessary in order to recover any tax, additicns to tax, penalties
and interest due. Upon any such sale, the surplus if any, above the amounts
due under W. Va. Code § 11-152-1. et seq. and W. Va. Code § 11-10-1 et seg.,
shall be returned to the person who deposited the securities.

§ 110-15-16 CanCeling'or Revoking Permits to Collect Use Tax. - Whensver any
retaller engaging in business in this State, or any retailer authorized to
collect the use tax, fails to comply with any of the provisions of W. Va. Code
§ 11-15A-1 et seg. or any orders or regulatlons of the Tex Commissicner which
are properly prescrlbeé and adopted, the Tax Conmissioner may, uson notice,

hearing, and issuance of an apprcpriate order, cancel the business registration
certificate, if any, issued to such retailer under W. Va. Code § 11-12-1 et seq.
If such retailer is a corporaticn autherized to do business in this State under
W. Va. Code § 39-1-49, the Tax Commissioner may certify to the Secretary of
State a copy of.an order finding that such retailer has failed to comply with
certain specified provisions, orders or regulaticns. The Secretary of State
ghall, upon receipt of such certified copy, revoke the permit autherizing said
corporation to do business in this State, and shall issue a new permit only
after such corporation has obtained from the Tax Cormissioner an order finding
that the corporation has complied with its obligations under W. Va. Code
§ 11-15A-1 et seq. No order autherized in this Section shall be made until the
retailer is given an opportunity to be heard and to show cause why such order
should not be made, and he shall be given twenty days notice of the Lime, place
and purpcse of such hearing, which shall be neard as provided in W. Va, Code
§ 11-10-9. "The Tax Commissioner shall have the power in his_discreticn to issue
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a new business registration certificate after such cancellation.

§ 3110~-15-17 Liability and Penalties.

17.1 Liability of Officers of Corporaticn. — If the taxpayer or vendor is
an assoclation or corporaticn, the officers thereof shall be personally liable,
jointly and severally, for any default in the reporting or payment of taxes on
the part of the association or corperation, such default being in violation of
W. Va. Code § 11-10-1 et seq. Payment of the sales and service tax and any
additions to tax, penalties and interest thereon imposed by W. Va. Code
§ 11-10-1 et seg. may be enforced against such officers as against the
association or corporation which they represent.

17.2 Penalties; Jurisdiction. - Any person who is required to file any
return or report or to pay any tax, and willfully fails to file such return or
report or to pay such tax, or who is required or authorized to cecllect, account
for ap and pay over any tax and who willfully fails to so collect, account
for and pay over such tax, or who knowingly files or delivers a false or
fraudulent return, report or other document, or who willfully attempts in any
other manner to evade any tax shall be subject to the provisicns of W. Va. Ccde

o~

§ 11-9-1 et seq.

§ 110-15-18 Transition Rules. - For all transactions invelving sales or
leases of tangible personal property or rendering of taxable services which were
not subject to the sales and service tax or the use tax prior to July 1, 1987,

but which will beccme subject to such tax on that date the Follow1ng tran51tlon

rules are in effect.

18.1 For transacticns which have been completed before July 1, 19287, except
for billing and/or payment of the sale price, such transactions will not be
subject to the sales and service tax or the use tax.

18.2 For transacticons under binding sxecutory contracts which regquire one
payment at commencement of the contract with the contract commencing before and
extending beyond July 1, 1987, such transactions will not be subject to the
sales and service tax or the use tax.

18.3 For transactions under contracts which require multiple payments over
the length of the contract for sales, leases or services which occur over the
length of the contract, such contract performance  commencing before and
extending beyond July 1, 1987, those sales which are completed before July 1,
1987, except for billing and payment will not be subject to the sales and
service tax or the use tax; moreover, performance under such contracts which is
completed on or after July 1, 1987, will also not be subject to such tax.

18.4 For transactions under contrachts with contract performance commencing
before and extending beyond July 1, 1987, and which require installment-tvpe of
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payments over the length of the contract, no payments under the contract shall
be subject. to the sales and service tax or the use tax.

18.5 For transactions which are leases under contracts with contract
performance commencing before and extending beyond July 1, 1987, and which
require monthly, quarterly or annual payments over the length of the contract,
those payments made on and after July 1, 1987, will not be.subject to the sales
and service tax and the use tax.

§ 110-15-19 _General. Procedure and Administration. — Each and every provision
of the "West Virginia Tax Procedure and Administration Act" set forth in W. Va.
Code § 11-10-1 et seg. shall apply to the sales and service tax imposed by
W. va. Code § 11-1I5-1 et seq. and the use tax imposed by W. Va. Code § 11-15A-1
et seg. with like effect as if said Act were applicable only to the taxes

imposed by and set forth in extenso in such Articles.

§ 110-15-20 through 110-15-29 are reserved for future use.

§ 110-15-30 Sales to and Purchases by Nonresident Individuals.

30.1 Any person who makes sales within this State of tangible personal
property or services to nonresident individuals must charge and collect the.
sales and service tax from such individuals. If the purchaser takes possession
of the property at the time of the sale, it is considered prima facie evidence
that such sale was consummated within thls State ard 1s subject to the sales and
service tax. The burden to prove the contrary shall rest upon the vendor.
Sales otherwise taxable are not exempt because such are made tc neonresidents,
except sales of tangible personal property or services ‘that are completed
cutside this State. .

30.2 Any sale of tangibkle personal property within this State to a
nonresident which is delivered by the vendor to such purchaser ocutside this
State shall not relieve the vendor from the responsibility of collecting the
sales and service tax unless the vendor's books, records and other evidence show
that such delivery was indispensable to the sale and that the sale was
consummated outside this State. The fact that a purchaser has an cut-of-state
address and the property was malled or delivered to such address is not
sufficient to relieve imposition of the sales and service tax; nor deoes such
fact establish consumation of sale cutside this State.

30.3 Vendors who complete sales of tangible perscnal property outside this
State to nonresidents of this State are not required to ceollect West Virginia
sales and service tax but may subject themselves to sales tax liability to the
state of which the purchaser is a resident. Of course, the purchaser may be
subjected to use tax in his home state. ,

30.4 Services performed within West Virginia for nonresidents are subject
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to the sales and service tax. If & West Virginia serviceman or repairman
performs a service outside this State, said person is not reguired to collect
the tax. : - : '

Example 1. X, a resident of Chio, visits a West Virginia furniture store
and purchases furniture for $500. X makes payment, and the vendor delivers the
goods to the purchaser in Ohio. Said sale is taxable for the sales and service
fax and the vendor must collect that tax in the amount of $25.00, unless the
vendor can show (via a written sales cantract, etc.) that the delivery was not
incidental to the sale and was, in fact, indispensable and that the sale was
consummated in Chio. : -

Example 2. A resident of Virginia takes a tosster into West Virginia and
has the same repaired by a serviceman. The person performing the service must
collect the sales and service tax. However, if the person performing the
services goes to the purchaser's home in Virginia to repair the appliance, no
such tax 1s applicable. '

Example 3. A repairmen travels to Virginia and takes possession of an
appliance which he takes to his shop in West Virginia. After making the repairs
at his place OF business, the serviceman then delivers the appliance to the
owner's residence in Virginia. The servicemen must charge and collect West
Virginia sales and service tax on his services, inasmuch as such services were
performed within this State. '

§ 110-15-31 . _Banking Business.

31.1 QCenerally, banks, state and naticnal, are not exenmpt from the
impositien of the sales and service tax or use tax on their purchases, inasmuch
as banks are the ultimate consumers of such purchases. Banks are only exempt on
purchases of property and services that are resold, subject to tax, to
consumers. - : : :

31.1.1 For. purposes of this regulation, "banking business" includes

any bank, banking assccilation, trust company, industrial ioan company, Small

loan _company or licensee, building and loan asscciation, savings and loan
association, finance company and any other similar business oraganization at

Teast 90% of the assets of which consist of intangible personal property and at

Teast 002 of the gross receipis of which consist of dividends, interest and

other cha;geS‘@érived'frcm'the use of money or credit.

31.2 Any purchases by banks of tangible perscrnal property or services
directly used or consumed in providing a taxable service or for resale are not
subject to the sales and service tax or use tax.

31.3 Cenérally, the services rendered to consumers by banks, state and
national, are exempt from the sales and service tax because such. services
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constitute professicnal services, consideratien for the extension of credit,
charges related to the transfer of intangible property, or electronic. data
processing services for others.

31.4 Nevertheless, the sale of scme bank services and bank related tangible
property are taxable. The following constitutes a complete list of items or

services on which banks must.charge and collect sales and service tax unless the
purchaser or transaction is exempt:

31.4.1 Charges made for real estate management Unless the service

is provided by a licensed real estate broker,

31.4.2 Any payment received after July 1, 1987, for rental of
safety deD051t boxes regardless of the fact that a rental or Tease agreement may
have been executed prior to July 1, 1987,

31.4.3 Fees received for collection of notes and accounts of
others,

31.4.4 Sales to consumers of promotional items, such as glassware,
silverware, appliances, etc., and

31.4.5 Sales to consumers of checks, checkkooks and monsy bags, and
similar items,

31.4.6 Charges for research and copying.
§ 110-15-32 Containers, Wrapping, Packing and Shipping Materials.

32.1 In General.

32.1.1 The sale to a vendpr of boxes, cartons, containers, and
wrapping and packaging materials and supplies, and ComDOﬁents thereof, for use
or consumpticn by that vendor in packaging or packlng tangible personal property
for sale, and actually transferred by that vender to the purchaser, is exenpt
from consumars sales and service tax and use tax as a purchase for resale.

Example 1. A manufacturer sells goods in bulk and ships them in
corrugated cardboard cartons to a retailer. The retailer after using the
cartons as temporary storage containers removes the goods and discards the
cartons. The manufacturer's purchase of the cartons is exempt frem consumers
sales and use taxes as a purchase for resale,

Example 2. Wax tissue paper is scold to a bakery which uses it to pick
cockies from a tray. The cookies and paper are then placed in bags or boxes.
The wax paper and the bags and boxes are exempt from consumers sales and service
tax and use tax as a purchase for resale. .
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Example 3. Purchases of egg cartons by persons engaged in the business

of selling eggs are exempt from tax when such cartons become a part of the sale
of the eggs to the custemer.

32.1.2  The sale to.a vendor of boxes, cartens, containers, and
wrapping and packaging material and supplies, and components thereof, to a
vendor which are actually transferred to a customer in conjunction with the
performance of a taxable service are exempt from consumers sales and service tax
and use tax as a purchase for resale.

Exanple 4. A watch repairman packs a watch in a2 box, with cushioning
material, to return it to his customer. His purchase of the box and packing
material is exempt as a purchase for resale.

Example B. Purchases of packaging and packing materials by warshousemen
and movers for use in the performance of storage or moving services are exempt
if such materials are actually transferred to the customer in conjunction with
the service being furnished.

32.1.3 " The sale to a vendor of boxes, cartcns, containers, and
wrapping and packaging materials.and supplies and components thereof, which are
not purchased for resale are taxable unless some other exemption appl1es

32.2 Definitions.

32.2.1 "Packaging materials” includes, but is not limited to: bags,
barrels, bkaskets, bindings, bottles, boxes, cans, carboys cartens, cellophane,
coating and preservatlve materials, cores, crates cylinders, drums excels1or
glue, gummed labels, gumed tape, kegs lumber used for blccklng, palls
pallets reels, sacks spools, staples, strapping, string, tape, time, wax
paper, and wrapplng paper actually transferred with the product to _the
purchaser. ' ' - '

32.2.2 "Purchaser" in this section refers to any person who
purchases tangible personal property from a vendor, whether or not the purchaser
is the ultimate constmer.

32.2.3 "Acually transferred" means that the packaging material is
physically transferred to the purchaser, for whatever disposition the purchaser
wishes.

Example 6. Returnable_scﬂgvbot les may be returned for refund of
deposits or disposed of otherwise. Such bottle is actually trensferred to the
purchaser and is a purchase for resale except when seld to the ultimate

COonsumer.
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Example 7.7 7 1f a beer keg is required to be returned to the vendeor after

its contents are used, ownership of this keg is not actually transferred to the
purchaser-consumer of the beer. Kegs purchased by a vendor of kegged beer are
taxable.

32.3 Returnable Containers. - Sales of returnable containers, such as
drurs, barrels, or acid carboys, to a purchaser/vendor who does not transfer
ownership of the container, are taxable. Title to the container remzins with
the purchaser/vendor when possession of the container is transferred to ong who
purchases commodities contained therein and then returns rhe container to the

seller for refilling. . 7 S

32.3.1 Returnable Containers; Deposits.

32.3.1.1 Deposits charged by vendors for reusable containers are
subject to tax when the purchasers of the property contained theri-a therein
can, during “the pericd the containers are in their possession, exercise such
control over the containers as is ordinarily assoclated with ownership. = Such
amounts are a part of the sales price even though designated as a deposit for
the containers. Co '

32.3.1.2 When the vendor retains title to such containers and
the vendor retains the right to control the use which vendee makes of the
containers, the containers are not considered to be a part of the sale of the
property. In such cases, amounts charged to the customers as security for the
return of the containers are not subject .to tax if such charges are shown
separately from the sales price of the property on the customers' invoices and
the security deposit is refunded to the custemer when the container is returned.
1f such amounts are not separately stated, the total charge is subject to the
tax.

32.3.2 Returnable Containers; Demmurage. - When a vendor sells
tangible personal property in returnable containers without a charge being made
for the use of the containers for a specified time but, at the expiraticn of the
specified time, the containers enter a demurrage period and a penalty charge is
made as an inducement for the return of the containers, such charges are not
subject to the tax unless the penalty is computed on an hourly, daily or some
other periocdic basis, or payment of the penalty results in title to the
container passing to the customer. When a vendor sells tangible personal
property in returnable containers and a stated charge is made for the use of the
containers throughout the periocd of retention by the custemer, such charges are
deemed to be rentals and are taxable. '

32.4 Other Containers. - Racks, trays or similar devices used to facilitate
delivery of the wvendor's product, if title to them is nct transferred to the
purchaser, are taxable.
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Example 8. A baking company delivers bread to & grocer in plastic trays.

After unlcading the trays, the dellvery person takes the trays with him. Sale
of the trays to the baking company is taxable.  _

le 9, A baking company delivers hamburger buns to a restaurant in
stackable plastic trays. The filled trays are placed in the kitchen. The next
time that buns are delivered, the empty trays are picked up and returned to the
bakery. Saie-eof- tbe—%fays—qe tbe—bakerw- Sale of the trays toc the baking
company 1s taxable. , _ T

32.5 Gift Wrapping. - Whnen a vendor gift wraps an item which he sells, the
paper, ribbon, and bow beccme a part of the sale of the item notwwuhstandlng
that tbe wrapplng of the item may take place at the c01nt of deliv erv t-heref

Jendor may make a charge for gift wrapping the item. The vendor's purchases of
paper, ribbon and bows are purchases for resale and exempt frem tax. If a
separate charge is made for wrapping, it is deemed to be for services performed
in wrapping the item rather than a separate sale of wrapping material, and
consumers sales and service tax and use tax will be dus on the wrapping charge.
In this instance, the vendor's purchases of paper, ribbon and bows are exempt
because they are used and consumed by the vendor in providing a taxzable service.

32.5.1 In a case where an organization, as a means of raising
funds, offers to wrap gift items the customer purchased from others, the
ergeniatien organization is considered +to ke performing a wrapping
services service; and its purchases of paper, ribbon, and bows for use in
the performance of the service are exempt from tax as provided in Sections
110-15-9, 110-15-%b and 110-15-94 of these regulatlons Tax is due ori"the
service,charges unless the providing of the services is an ogcasional sale or
isclated transaction as defined in Section 110-15-2 and exempt under Section
110-15-9 of these regulations.

32.6 Restaurants — Containers. - Containers of paper cups, plates and other
nenreturnable containers purchased by restaurants and "other food service
establisbments,"” as defined in W. Va. Code § 11-15-1l1(e), for use as containers
for food sold to custcmers are exempt from consumers sales and use taxes as a
purchase for resale when the container is actually transferred to the customer
in connection with the customer's purchase of food or drink. This includes, but
is not limited to, cups, plates and containers for hot or cold drinks or focod
purchased for resale as a container of focd or drink of any nature that is
taxable under W. Va. Code § 11-15-11.

§ 110-15-33  Pérsons Rendering Services. .

33.1 Persons engaged in any of the activities set out below or any similar
or analogous activities are repderlﬂc 2 service subject to the sales and service
tax and use. tax unless the transaction is subject bo an express exempilon:
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Airplane preasure-trxipg tickets
Alterations of tangible perscnal property

Autcmeobile repair

Billboards

Billiards, pool

Bowling alleys

Business machine repair

Cleaning, pressing, dyeing

Crepsoting =

Delivering -

Engraving

Foundries

Furniture repair

Hotels, motels, tourist
homes, rooming houses

House moving

Jewelry repair

Laurndries

Machine cperators

Meat cutting

Motor repair

33.2 This does not constitute. a complete list.

Motorcycle repair
Painting -~ -
Dpotogfawhy
Planing mills
Printing
Recapping
Sewing
Shoe repair.

Storage warehouse and

storage lockers
Termite and pest contrel
Tin and sheet metal repair
shops
Warehouses
Washing cars
Watch repair
Welghing
Welding
Well drillers
Wrapping merchandise

Other activities not

appearing on the foregoing list may also ke subject to the sales and service tax
and use tax.

§ 110-15-34 Sales By the State, Counties and Municipalities.

34.1 Governmental units which render services subject to competition from
other persons are required teo collect sales and service tax upon rendering such
services fto consumers. For example, the operaticn of a municipal parking
facility <n- cempetitien- with- ethers- 43 which cometes with  a parking
facility operated by others is providing a service subject to sales and service
tax. BSee Secticn 110-15-69 of these regulations for additional information.

Sales of admission tickets to a municipally owned or operated swinming pool are
subject to sales and service tax, if such pcol ccmpetes with the activities of
privately cwned swimming pools. Fees received by a municipality from on-strest
parking meters are not subject to sales and service tax.

34.2 Governmental units which sell tangible personal property to consumers
must collect tax thereon. For example, sales of city maps, sales of gifts and
souvenirs, sales of food from city operated ceoncessions at stadiums, ballparks,
audltorlums etc., are subject to tax.

34.3 Prov1atng public services for which a charge is made,

upbls such 23 sewage
fees, license fees, fire service fIees,

1“5p®cuwon fees and the Litz are ot
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subject to tax.

§ 110-15-35 Personal Services and Sales to Perscns Rendering Such Services. -

35,1 The sales and service tax does not apply to the charge for personal
services rendered by barbers, beauticians, manicurists, etc. Persconal services
include only those rendered to the persen of an individual. If, apart from
their personal services, such individuals alsc are engaged in selling to the
public such articles as hair tenic, soap, hair nets, and the like, they are
vendors of tangible perscnal property and must collect the sales and service tax
on all such sales. 7 ’ )

35.2 Barbers, beauticians, manicurists, etc., are the consumers of the
various items of tangible personal property and services which they use in the
rendition of their perscnal services, and the sales and servigce tax and use tax
will apply upen their purchases of all such services and property, including
equipment. However, articles purchased for resale to consumers may ke purchased
without imposition of tax by barbers, beauticians, etc.

§ 110-15-36 Hospitals.

36.1 The serving of meals, rental of roocms, sale of drugs, blcood, oxygen,
dressings, appliances and other tangible personal preoperty to patients is a part
of the services rendered by hospitals. These sales and services are so
interrelated with professional and personal services, that such sales and
services rendered to patients by hospitals are not subject to the sales and
service-tax.

36.2 If hospitals operate cafeterias or restaurants through which meals are |
sold for cash or credit to nurses, doctors, visitors and others, such sales are
subject te the sales and service tax.

36.3 If meals are included in the wage agreement and are not deducted from
the earnings er of employees, the sales and service tax 1s. not
apptieable charged to the emplovee.

36.4 Hospitals aré engaged in the business of providing a professional
service not subject to the sales and service tax. Therefore, they are taxable
on purchases of property and services for use in the conduct of their
professional services, and are not considered to be making purchases for resale.

36.5 Purchases of tangible personal property and services to be used or
consumed. in the constructicn of or permanent improvement of real property by
hospitals shall ke subject to the sales and service tax and use tax. :

§ 110-15-37 Nursing and Convalescent Homes.
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37.1 Perstns who coperate nursing or convalescent homes are rendering
personal services which are not subject to sales and service ta“. If such
persons make sales of tang1ble personal. property unrelated to their rsonal
services and strictly for the convenience of the patients, such as, toilet
articles, etc., such sales are subject to tax. Also, meals served to residents
of the hcme, 1f separately billed or. invoiced, are subject to tax.

37.2 Purchases of tangible personal property and services for use or
consumption in the operatlon of such homes are subject to. the consumer sales and
service tax and use tax. Howsver, anv item purchased for resale, on which tax
is collected on the sale to the patlent may be purchased by such homes without
imposition of tax. .

§ 110-15-38  Hotels, Motels, Tourist Homes and Reoming Houses.

38.1 Persons engaged in renting rcoms in hotels, meotels, tourist homes and
roeoming houses on a daily basis shall compute the sales and service tax upon the
daily charge in the same mamner as any other charge sale.. o

38.2 Persons primarily engaged in the business of renting rooms and
collecting tax thereon are exempt from the payment of sales and service tax and
use tax on their purchases of tangible perscnal property and services for use in
the conduct of their business. = However, this exemption will not apply to
purchases for the construction of or'permanent improvement to real property.

38.3 Motels, hotels and rocming houses which rent rooms or apartments on a
permanent basis to persons who make such rooms or apartments their permanent
place of abode need not collect the sales and service tax on such rentals.
Howaver, the lessor of such rooms cor apartments must pay on all purchases and
services. relative to such rooms and apartments.

38.4 The term "rooming house," as used in this regulation, means any
establishment furnishing rooms to three or more lndlvlduals by the day, week or
month at a specified rate.

38.5 The term "permanent place of abode,” as used in this regulation, means
the lessee of such room or apartment shall occupy the premise in excess of
three—{3}-consecutive-—menkhss thirty (30) consecutive days.

§ 110-15-39 Summr@r Camps, Camping.

32.1 The amounts derived as compensation for the services rendered and
tangible personal property sold to campers in the operation of a summer camp are
subject to sales and service tax.

39.2 The temporary leasing of space upon which to park a trailsr or camper
is an activity which is supject to the sales and service tax. If Lhe lessor
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renders services for the lessees of such space, the tax applies to such services.
If a total charge is made which includes the charge for services, the sales and
service tag must be computed on such total charge. Persons who provide services
to campers must collect sales and service tax on chearges made for such services.
Service which may be provided by such persons are electrical hcokuos temporary
renting of space, water, etc. =

39.3 Persons who lease space on a permanent basis to situate mobile homes
are leasing real estate and are not required to collect sales and service tax on
such leases. However, any services rendered by the lessor to the lessee for
which a separsate charge is made is subject to tax.

§ 110-15-4C  Elementary and Secondary Scheools.

40.1 Atl- elementary— and- secondary- ocheois~- ghenld- fite- sa—tes-and-gervice
tax— returns- in- acesrdance— with- this- regulkatiens All public and private
elementary and secondary schools shall collect and pay consumers sales and
service and use tax in accordance with thws regulatloﬂ

46+1-% Exempt-Sates-by-Seheoliss

48+3+3+k Fead- sales— ko- studentss— wikhim- tke—-scekhesis-as-a
park-of-Ehe-hot-iunch-pregram-en-a-nenprof it-bagie-for-the-heal-th-and-—weifare-of
Ehe—-gtpdentas .

40<3-32 Seheol- fextbooks,— workbeookg-~ instrp-etiepnat-aidss
stapdardized- examiration-material- fequifed %e—ba—useé—*n—aﬂ y—qcheeis-ef %hms
Stakes

40737353 Scheol- papers- and- yearkesks,- eeﬁpt& —ed-and-edited
by-students-of-the-scheol-and-gseid-enty-to-studentss

40-3+3+4 Sales- ef- kiekets- fes— activities-—sponsered-by
erementary-and-secenrdary-scheetss

40+1+275 Rentai~ of- zecksy- leckers;- g-—terage-spaece-
etothing;-other-materiais-and-equipment-owned-by-scheots—and-fu-rrished-selelv-to

studentas
48+2+1s6 Class-cues-ard-library-finess
40ri1r7 Tuition-paymentss

4032 Taxebile-Seteg-and-Services-by-Cencols~

48:3-2+F Saicgai-censessiep-stends-pnd-spock-baras
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48-1-2+2 Sales- of— schoel- supplies— at- beckste-res-exeept-ag
exempted-under—-Section-48-iciv2-akover

49—*-2-& Sa_es~ %hfeugh- the- use- of~- vending- m—achines+—the

46<3+2-% Sales-sf-elass-iewelry-—-pieiares;-panners;-etes

40-3-25 Sale— of— food- net- exempi— under- Subse-ction-40+i-i
abeves-fer—sepsurption-in-the-scheei-er—in-the-homes

40+1:2+6  Sates— py- and- aekivities— of- the- Par-ent-Teachers
Acsseciabien—{P<-FrArts-Eeoster-grogpa,;-ates

40127 Seheel- paperss- yearbeeks—;-etess-geid-ie
nepstudentsr - : -

40+2 Purchases- of- food-— materials— and- supplies- seid-——en-a-nenprofit
basia-for—the- healih-and-welfare— of-students- are—exermptr——Pur-chases-of-ochoet
tenthooka— wefkbeeks-—iﬁs%fue%isﬁai—atds——s%aﬁéafd+zed—exam—tnatieﬁs-aﬁé -other
makertais- afe—exemﬁt———ﬁil purchases-ef-preoperty-and-services——ky-scheeia-which
are-institutions-ef-this-State—are-not-sobjest—ko-tans

In- liew- of- payments- of- sales- and- serviee— tax- on- the-se-purchasesy—a
schosl-skeuld-issue—a-preperiy-executed-enomption-certificates

40.2 POblic Schools. - The term "public” when used in this regulation  in

conjuncticn with the word "school” means an institution of learnlng established,

maintained and funded by the State of West Virginia which is operated by a
governmental nit of this State for the purpose of providing free elementary  and

secondary educatlonal instruction to children r981d1ng in West Virginia.

a0.2.1 Tax Status of Rlrchases by Public Schools.

40.2.1.1 All purchases of. tangible personal prope ty and

sérvices by public schools are exempt from the consumers sales and service tax

and use tax Droylggd that 8 properly ccmp1eted exemptlon certlflcate is issued
to the vendor.

40,2.2 Tax Status of Sales bv Public Schools.

40.2,2.) Sales of textbocoks, workbooks, instructional 2ids, and

standardizead examlnatlon “material requlred to be usec in a public scnool are

per se exempt.

40.2.2.2 Sales of food to students enrcolled al the sthool or to
[

employees of the school during normal school hours are exempt. Sales ©f food
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the general public and sales from vending machines regardless of when scld are
taxable. All sales of fcod which take place outside of the normal schocl hours
are taxable. . o : _ }

40.2.2.3 Sales of school materials and supplies except those
enumerated under Subsection 40.2.2.1 are taxable.

40.2.2.4 Sales of school papers and vearbocks, compiled and
edited by students of the school sold to the public are taxable. Such sales to
students or amlovees are exempt.

40.2.2.5 BSales of tickets for activities sponsored by public
schocls are exempt.

40.2.2.6 Rentals of locks, lockers, storage space, clothing and
other materials and egquipment owned bv public schools and furnished solely to
students are exempt. _ .

40.2.2.7 Class dues and library fines are exenpt.

40.2.2.8 Sales on behalf of a public school by Parent Teachers

Assocliasticons or other booster groups are taxable except sales of food to
students enrciled in the school or to employess of the school durin normal
schoel hours.

40=3 PEivate— gchoels;— frade- sekeols;- veeakional- se-heels--buainess
eotleges-or-ether—scheels-which-are-not-institutione-ef-thig-S-tate-in—that-they
de- pet- gquatify- for- exemption- under- Subsection— 9+-2+4— of - thes-e-regnlations-are
subject-te—tax-on-ail- purcheses-of-properéy-or—services- for- —gse-in-cepdust-of
buginessy— with- the— exception- of - purchases- of- prepecty- er— g-ervices-which-are
regeid—sdbiest-Es-sates-and-service-tan-aid-gyae—taxs

40.3 Private Schocls. - The term "private" when used in this regulaticn in
conjuncticn with the word "school" means any institution of learning which
operates without the aid of public funds in corder to provide elementary and
secondarv educetional instruction and fallis within Exemption A or X of West
Virginia Ccde § 18-8-1 as a State approved alternative to compulsory public
schocl attendance. Such schocls may include parcchial schools, church scheols,

schools cperated by a religicus order or other nonpublic schools.

40.3.1 Private schools which are recognized by the State of West
Virginia as providing a child with an elementaryv or secondary school educaticon
which substitutes for the requirement of compulsory public school attendance

under West Virginla Code § 18-8-1 are engaged in the rendering of a professicnal

education service. Such private schools are not required to collech consumers

sales and service tax on the tuiticon payments they charge for the orovision of

their professional education services. Those entities providing Stats approved
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klpdevgarten programs are likewise treated as rendering professicnal  education
services. .

40.3.2 Organizations which render professional services must pay

consumers sales and service tax or use tax on purchases of tangible pérsonal

property (lnﬂludlng leases thereof) or of taxable services to be used or

consured in the provision of their DroFesslonn1 servicas unless a . specific

exemption applies. - -

40.3.3 Tax Status of Purchases by Private Schools.

40.3.3.1 Purcheses of textbooks, workbooks, instructicnal aids

and standardized examination materizl required to be used in any school o©f this

State are per se exempt from t%e cgnsumers sales and use taxes.

40.3.3.2 DBurcheses of library books, newspapers and magazines

are taxable. Newspapers delivered by route carrier are exempt.

40,3.3.3 PBurchases of other tangible perscnal property purchased

for resale are-exempt whenﬁan7exemption_¢e;tifiCate'is provided.

40.3.3.4 Long-term leases_ oF motor vehicles are per se exempt

beginning July 1, 1987. ) JR

40.3.3.5 Purchases of office or administrative materials,

supplies, equipment or services are taxable.

40.3.3.6 Purchases of educational supplies and equipment except

those enumerated un¢g§_§ubsection 40.3.3.1 are taxable whehfintendéd_for use or

consumptlon.

40.3.3.7 DBurchases of building materials, supplies or equipment,

including janiterial materials, supplies, equipment or services are taxable.

40.3.3.8 Purchases of r"epalr parts or services for tangible

personal property are taxable.

40.3.3.9 Purchases of athletic eguipment and supplies are

taxable.

40.3.3.10 Purchases of gaseoline and special fuel are taxable.

40.3.4 Tax Status of Sales_by Private Sghpgls.

40,.3.4.1 Sales of textbooks, workbooks, instructicnal aids, and

standardized gxamﬁnatlon material required to be used 1n any school  of this
State are per se exempt. B
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A40.3.4.2 Sales of food to students enrolled at the school or o

emplovees of the school during normal school hours are exempt. Sales of focod to

the gerneral public and sales from vending machines regardless of when sold are
taxable. All sales of Fooo which take place outside of  the normal school hours

are taxable.

40.3.4,3 Sales of school materials and supplies except those

enumerated undgEVSubsection 40.3.4.1 are taxapble.

40.3.4.4 Sales of school papers and vearbooks, compiled  and

edited by students of the school sold to the public are taxable. Such sales to

students or amployees of the school are exempt.

40.3.4.5 Sales of tickets for activities spensored by private

schools are exenpt.

40.3.4.6 Rentals of locks, lockers, storage space, clothing and

other materials and equipment owned by the schcol and _furnished solely to

students are exemDL

40.3.4.7 Class.dues and library fines are exempt.

40.3.4.8 Tuition payments are exempt.

40.3.4.9 Sales on behalf .of the school by Parent Teachers

Associations or other bcoster groups are taxable except sales of food to
Students enrolied in such schools or to emplovess of such school during normal

school hours or other sales specifically exempt from the sales and service tax

or use tax. B

§ 110-15-41 Churches.

41.1 Sales to Churches and Religiocus Groups.

41.1.1 Except for purchases of gasoline and special fuel sales to
and services for churches are exempt when the purchase price is paid from the
church treasury.

1.2 Except for purchasers of gasoline and special fuel, sales to
religious grouos which are bona fide charitable organizations who make no charge
whatsoever  for their services, as defined under Subsection 9.3.3 of these
regulations, are exempt so long as the item or services pu*cnaaed are directly

used and consumed by sald religious groups.

41.2 Sales by Churches and Religicus Croups. - Salés by <hurches and
religious groups are subject to the sales and service tax unless the--saie-san
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quatify-as- an—*seia%eé saie—tfaﬂ=a°Eieﬁ———Re£igieus—gfeHPS*Wﬁ&e -kh~seii-reats-are—
required-ta-eoileck-the-sales-and-gervice-tax-thereens such sales cualify for
an exemetion.

§ 110-15-42 Nonprofit Organizations.

42.1 Nonprofit organizations and institutions are not, by reason of their
nonprofit status aleone, exempt from the sales and service tax or use tax unless
otherwise exempt. They are required to comply with the provisions of the laws
pertaining to the filing of returns and making payments of the taxes due on
sales or on purchases.

§ 110-15-43 Cut~0f=State Purchases.

43.1 In the computation of the use tax, credit may be taken for sales or
use taxes paid in another state up to the amount of tax due this State. The use
tax is due even though sales or use tax has been paid on the purchase or use of
the same property in another state if the tax pald 1s less than the use tax due
this State.

43.2 The use tax shall be computed on the sale price of the article or
articles, which sale price shall not include any sales tax which may have been
added to the cost of the article or articles.

43.3 Many out-of-state retailers are not authorized by the State of West
Virginia to collect the use tax. It . is the responsibility of the purchaser to
know whether his retailer is authorized to collect the tax. Tax paid to an
unauthorized retailer may not be returned to the State. If that cccurs, the
State will look to the purchaser to.pay the tax again. Pavment of the tax to a
retailer authorized to collect use tax reliéves the purchaser from any further

liability for the tax.

§ 110-15-44 Leased Departments.

44.1 Persons meking sales of tangible personal property through the
facilities of leased departments are regquired to collect and remit sales and
service tex due on such sales. The lessor of such leased departments is not
responsible for collecting the tax on such sales and may not file returns on
behalf of his lessee. o e

44,2 Perschs making sales of tangible personal property through the
facilities of . _leased departments can issue an exemption certificate for
purchases of property for resale but must pay tax on other purchase= Eor use in
their business. :

44.3 Persons who lease departments on a permanent basis are not rogquired to
pay sales and service tax on the rental fee. However, should the make any
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improverents to the real property being leased, they are required to pay the tax
on property purchased to make such improvements.

§ 110-15-45 Rentals.

45.1 The definition of "sale"” Iincludes the transfer of possession’ of
tangible personal property for a consideration and includes a ‘lease, e-»¢
rental or license to use. Thus, rent_ng;_ er leasing, or licensing to use
tangible personal property is an act;v;ty subject to sales and service tfax and
use tax. The tax applies, if the rental occurs in West Virginia, irrespective
of where the lessee or licensee makes use of the property, unless the rental
qualifies undér Subsection 45.6 of this regulation, For example, the rental of
an automcbile from a lessor within this State is taxable in its entirety even
though the lessee may use the vehicle for travel outside this State and
irregardless of where payment is made.

45,2 When there is an agreement of lease or rental of tangikble personal
property which grants tc the lessee or licensee an option to purchase the
property, the tax shall be computed upon each payment. If, at any time during
the agreement, the lessee or licensee exercises the optlon on either a cash or
charge basis, the tax must be collected on the remaining portion of the sale
price at the tﬁme of the cption is exercised or within thirty days.

45.3 Bn exceptlon to the preceding is a lease-purchase ‘agreament of an
autcmobile. When the lessee exercises his option to purchase the vehicle, the
remaining balance or sale_price is not supject to the sales and service tax;-
fer but the lessee will be subject to the motor vehicle privilege tax. W. Va.
Code § 17A-3-4. '

45.4 The sales and service tax and use tax are not epplicable to the rental
of apartments, houses, offices or other real estate. See Section 110-15-69 of
these regulations for informaticn relative to the rental of parking spaces.

45.5 The renting, o= leasing or licensing to use of tangible personal
property 1s considered to be a sale of tangible personal property. Thus,
purchases for use in the business are taxable, except for purchases for resale,
for which an exemption certificate may ke issued. : .

45.6 Effective July 1, 1987, leases of autemebiles motor vehicles for a
pericd of thirty or more consecutlwe days are exempt from tax. This exemption
applies to leases executed on or after July 1, 1987, and to payments under
long-term leases executed before July 1, 1987, for months thereof beginning on
or after such date. .

§ 110-15-46 Coin—Cperated Machines and Devices, Vending Machines.

46.1 Sales of tangible personal property or services through he use of
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coin-operated machines and devices are subject to the sales and service tax.

Machines and devices included in this regulation are vending machines, storage
lockers, toilet lockers, telescopes, radios, television sets, automallc washers,
photcgraphic machines, music machines, amusement machines, and any other
coin-operated machines or devices. Machines used in the conduct of a business
subject to the control of the Public Service Commission or machines used for the

vending of United States postage stamps are not included in the classification

of machines which are subject to the sales and service tax.

46.2 The person who has control of the machine, i.e., the one who has the
key, fills the machine, etc., is responsible for returning and remitting the
sales and service tax. ,

46.3 Merchandise-vending-machine operators are required to maintain
accurate records of all of their purchases of merchendise for resale. All
persons doing business through coin-operated machines are required to maintain
zccurate records of any commission or percentage paid in connection with the
operation of such machines. ' ’ :

46.4 Purchases of parts and machines dispensing tangible perscnal property
are supject to sales and service tax when purchased. ) _

46.5 Purchases of parts and machines dispensing taxable services are not
subject to .sales and service . tax at the time of purchase, 1.e., washing and
drying machines at a laundromat, coin~operated amusement machines.

§ 110-15-47 Repalirs to Taggible_Personal Property.

47.1 pPersons engaged in the business of repairing tangible personal
property for others are engaged in a service business. The rendering of this
service "is subject to sales and service tax or use tax. If materials are also
provided as part of the repair, the person is engaged both in the selling of
tangible perscnal property and the rendering of a service, which are both
activities subject to the sales and service tax and use tax.

47.2 Persons engaged in multiple business activities will pay taxz on their
purchases for use in their overall business cperation on an apportionment basis.
A person engaged in the business of selling a taxable service who also sells
tagable tangible perscnal property is only taxable on his purchases to the
extent they are used in that portion of his business of selling the tangible
perscnal property, or on purchases that . are used or consumed in the permanent

improvement to real property, or on purchases of gascline and/or special fuel.

47.3 For example, a person who has gross receipts of S600,000 derived from
selling taxable services and $400,000 of gross receipts from sales =f tangible
personal property and who buys an adding machine for use in his business will

only pay tax on 40% ($4C0,000 = $1,000,000 gress business) of the purchase price
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of the adding machine.. . If purchases for use in business can be identified as

used exclusively in one cor the other business activities, then the purchase may
be totally taxable or totally exempt, depending on its use. Other methods of
apporticnment may also be used as long as they are reascnaple for the situation.

The method shown above is only one methed of apportionment and may not be
reasonable in all situations.

47.4 Purchases of tangible perscnal Droperty or services nobt for resale
that are used or consumed in the business of selling tanglble perscnal propsrty
are subject to the sales and service tax and use tax.

47.5 Purchases of tangible personal property or services consumed or used
in the business of dispensing a service subject to the sales and service tax are
exempt, except for purchases of tangible perscnal property and services to be
used or consumed in the constructicn ©of or permanent improvement to real
property, and purchases of gasoline and special fuel.

47.6 Persons who must pay tax on thelr purchases on an appertionment basis
may wish to obtain a direct pay permit. A direct pay permit or an exenmption
certificate may be used to purchase goods for resale without imposition of the
tax at the time of sale. By the fifteenth of each month, a direct pay permit
consumers sales tax return and a direct pay use tax return must be filed by the
direct. pay permit user, together with any tax due on taxable purchases made
using the direct pay permit during-the previcus month.

§ 110-15-48 Radic and Television Breadcasting Stations.

48.1 Radio_ and televisicn broadcasting stations who render advertising
services, such as lavouts or artwork, which are sold and delivered to custcomers
but not asscciated with or an integral part of broadcast time at the staticon
providing such services, are for the purpose of such sales engaged in rendering
a service subject to the sales and service tax and use tax. However, such
transactions which cccur in conjunction with the sale of broadcast time at the
station rendering such service ere exempt. Sales of radic and television
broadcasting time are exempt from the sales and service tax and use tax.

48.2 Radio and television broadcasting stations are primarily engaged in a
communications business. Purchases for direct use in a communications busiress
are exenpt from sales and service tax and use tax. Other items which are not
integral or essential to the communications activity, but which are instead
considered to ke incidental, corwenient or remcte to the communications
activity, are taxable. Gu1dellnes for denermlnlng what is considered to be
directly used are given in Subsection 2Z+7 2.8 of these regulations.

48.3 Persons engaged in a communications activity must either pay the tax

and request a refund or credit or use a direct pay permit to cbtain Q“Pﬂpthn on
goods and services directly used in their communications &ctivi ity. A oexemption
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certificate, as well as a direct pay permit, may be used to cbtain an exemption
on purchases of gocds and services for reszle.

48.4 If a direct pay permit is presented to the vendor, no tax 1s charged
on the sale of tangible personal property or service rendered to the purchaser.
The perscn using the direct pay permit must keep a record of the purchases made
using the direct pay permit and whether the items purchased were used in an
exenpt or taxable manner.

48.5 By the fifteenth of each month, a direct pay permit sales and service
tax return and a direct pay use tax return must be filed by the direct pay
permit wse user, together with the tax due on taxable purchases made using
the direct pay rekturnm permit during the previous month.

43.6 Radio and television breadcasting staticns who alse render tazable
services such as layculs or artwork are engaged in multiple business activities.
Persons engaged in multiple business activities will pay tax on thelr purchases
for use in their overall business cperation on an appeortionment basis. Some
items may be used in both the activities of rendering a taxable service and
conmunications. These items may be totally taxable or exempt or partially
taxable or exempt depending on their use. If an item is used in the activity of
rendering a taxable service and is also directly used in the cormunications
activity, such items would be totally exemct. However, items which are used in
the activity of rendering a taxable service and Iindirectly used in the
communications activity, such as office furniiure or supplies, would be
partially taxable. To determine how much tax should be remitted, the purchase
price must ke apporticned between taxable and nontaxable activities. Any
reasonable method of apportionment, such as gross receipts from activities, will
be acceptable. .. Documentation as to the apportionment method used should be
retained for audit purpcses.

§ 110-15-49 Printers.

49.1 Perscns engaged in the business of printing, who provide materials and
labor to prcduce printed preducts are considered to be manufacturers and nust
collect. and remit sales and service tax and use tax on sales of such products,
or in lieu of the tax, receive a valid exemption certificate or direct pay .
number.  Persons wno provide printing services on materials owned by their
customers are considered to be rendering a taxable service and must alsoc collect
and remit the tax, or in lieu of the tax, receive a valid exemption certificate
or direct pay permit number.

49.2 Persons engaged in the business of printing who provide materials and
labor to produce printed products are considered to be manufacturers and must
pay sales and service tax on their purchases, except those purchases of gocds
and services directly used in the manufacturing activity. COCther items which are
not integral or essential to the menufacturing activity, buf which are instead
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considered to be incidental, convenient or remote to the manufacturing activity,
are taxable. Guidelines for determining what is considered to be directly used

are given in Subsection 277 2.8 of these regulaticns.

49.3 Persons engaged in a manufacturing activity must either pay the tax
and request a refund or credit or use a direct pay permit to obtain exemption on
goods and services directly used in their menufacturing activity. An exemption
Certificate, as well as a direct pay permit, may be used to obtain an exemption
on purchases of geods and services for resale.

49.4 If a direct pay permit is presented to the vendor, no tax is charged
on the sale of tangible perscnzal property or service rendered to the purchaser.
The purchaser using the direct pay permit must keep a record of the purchases
made using the direct pay permit and whether the items purchased were used in an
exenmpt or taxable manner.

49.5 By the fifteenth of each month, a direct pay permit consumers sales
tax return and a direct pay use tax return must be filed by the dirsect pay
permit user, together with the tax due on taxable purchases made using the
direct pay permit during the previous meonth.

49.6 Persons who provide printing services on materials owned by their
customers ~are considered to be engaged in a service activity and may issue
exemption certificates on purchases for use in their business, except for the
purchase of materials and lebor to.be used in the construction of or permanent
improvement tc real property or purchases.of gasoline or special fuels.

49.7 Printers who engage in manufacturing and who also render taxable
services are engaged in multiple business activities. Persons engaged in
multiple business activities will pay tax on their purchases for use in their
overall business operaticn on an apportionment basis. Some items may be used in
both the activities of rendering a tazable service and manufacturing. These
items may be totally taxable or exempt or partially taxable or exempt depending
on their use. If an item is used in the activity of rendering a taxzable service
and is also directly used in the manufacturing activity, such items would ke
totally exempt. However, items which are used in the activity of rendering a
taxable service and indirectly used in the manufacturing activity, such as
office furniture or supplies, would be partially taxable. To determine how much
tax should be remitted, the purchase price must_be apportioned between taxable
and nontaxable activities. Any reasonable method of apportionment, such as
gross receipts from activities, will be acceptable. Documentation as to the
apportiorment method used shculd be retained for audit purposes.

§ 110-15-50 Newspapers and Magazines.

50.1 Persons engaged in the printing and sale of newspapers or magazines
must collect and remit sales and service tax on the sale of such newspapers and
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magazines made to ultimate consumers, such as over the counter sales, sales made
through vending bozxes and subscription sales made to customers located in West
Virginia. Sales made to news dealers for resale or to government agencies such
as libraries are also taxable unless a valid exemption certificate is obtained.
Sales of newspapers te consumers delivered by route carriers are specifically
exempted from the tax. The sale of advertising space by newspapers and
magazines is also specifically exempt.

50.2 Persons engaged in the printing and sale of newspapers and magazines
are considered to be manufacturers and must pay the tax on purchases for use in
their business, except for those purchases of goods and services directly used
in the activity of printing or preparing the newspaper or magazine. Other items
which are not integral or essential to the manufacturing activity, but which are
instead considered to be incidental, convenient or remote to the manufacturing
activity, are taxable. Guidelines for determining what is considered to be
directly used are given in Subsection Z=7 2.8 of these regulations..

50.3 Perscns engaged in a manufacturing activity must either pay the tax
and reguest a refund or credit or use a direct pay permit to obtain exemption on
gocds and services directly used in their manufacturing activity. 2an exemption
certificate, as well as a direct pay pPermit, may be used to obtain an exemption
on purchases of goods and services for resale.

50.4 If a direct pay permit is presented to the vendor, no tax is charged
on the sale.of tangible perscnal property or service rendered to the purchaser.
The person using the direct pay permit must keep a record of the purchases made
using the direct pay permit and whether the items purchased were used in an
exerpt or taxable manner.

50.5 By the fifteenth of each month, a direct pay permit consumers sales
tax return and a direct pay use tax return must be filed by the direct pay
permit user, together with the tax due on taxable purchases made using the
direct pay permit during the previous meonth,

§ 110-15-51 Florist.

51.1 Florigts are required to collect and remit sales and service tax and
use tax upon their gross receipts from sales of flowers, wreaths, soil, ete.,
and services. Those florists who participate in Florists Telegraph Delivery
Association or a similar arrangement shall be governed by the following rules:

(a) the West Virginia florist who takes orders for flowers, etc.,
shall collect sales and service tax or use tax irrespective of the fact that the
flowers may be delivered in ancther state;

{b) a West Virginia florist who receives an order transmitted from
ancther florist has no sales and service tax or use tax liability on such sale
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irrespective of the fact that the order may be transmltted from'a Elorist in
ancther state.

51.2 Florists are engaged in the business of selling tangible personal
property. Thus, the purchases of items for use in their business are taxable,
except for purchases for resale, for which they may Iissue =an exemption
certificate. ' .

§ 110-15-52 Places of Amusement.

52.1 All sales and services rendered in the operation of 2 place of
amusement or entertainment are subject to the sales and service tax, including
receipts from hat-check services, tollet services, videc machines, sales of
popcorn, candiles, cold drinks, programs, souvenirs and novelties, as well as
receipts from admissions.

52.2 Places of amusement or entertainment include, but are not limited to,
theaters, motion picture shows, auditoriums where lectures and concerts are
given, amusement parks, fairgrounds, baseball parks, football stadiums, athletic
events, swimming pools, street fairs, carnivals, dance halls, cabarets, night
clubs, golf courses, skating rinks, art exhwblts gymnasiums, riding courses,
and the like. Places of amusement or entertaznment alsc inciude 21l places
where the public is charged a fee for admission to see any kind of a display or
hear any kind of .a program or to participate in sports, such as geolf, tennis,
badminton, and cames of skill, such as billiards.

52.3 DNonprofit, cheritable and religious organizations which sponscr
amusements, entertainment, athletic events, lectures, etc., eh- eth-e=—than-a
eagsdat- apd- cecasienat—pbasts are making sales within the meaning of the sales
and service tax law and mist collect the tax upon all sales unless the sale is

of tangible perscnal property in an isolated transaction. If the organization

is making casual and occasvonaW sales of tangible personal property or services

the purchaser who paid the tax may aoply to the Tax Commissicner for a2 refund or

credit of the tax so pald as provided in section 11-15-8b of the Code and

section 110-15-0a OFf these requlations.

52.4 The sales and service tax applies to the receipts from the sale of
admissions, by tickets or fixed-fee donations whether by a season subscription
or by single ticket purchases, to places at which amusements, entertainment,
sports events, seascnal and exhibition games or recreation are provided. The'
term ‘admissicns" shall not include bona fide dues paid soley for the privilege
of maintaining membership in a club or cther orcanizaticon. "Bone [ide dues™
within the context of this regulation mean only those amounts pericdically paid
by members which entitle such persons to continued membership in a club or other
organization and shail not  include any amounts paid for gocds or specific
services rendered to members by the cluk or cther organization.
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52.5 Sales of tickets for activities sponscored by elementary and secondary
schools located within this State are exempt from consurers sales and service.
tax. All other receipts from admissions to places of amusement or entertainment
conducted by the State of West Virginia or any political subdivision, which are

in competition with others, are taxable.

52.6 Purchases for use or consumption in the business of selling tangible
perscnal property are subject to the sales and service tax. For example, the
purchase of a popcorn machine for use in business is taxable.

£2.7 Purchases of materials or services for use or consumption in the
business of dispensing a service subject to sales and service tax are exempt,
except for purchases of tangible personal property and services to be used or
constmed in the construction of or permanent improvement to real property, and
purchases of gasoline and special fuel. - '

52.8 Persons engaged in multiple business activities will pay tax on their
purchases for use in their overall business coperation on an apporticnment basis.

52.9 A person engaged in the business of selling a taxable service who also
sells taxable tangible perscnal property is only taxable on his purchases to the
extent they are used in that portion of his business of selling the tangible
personal property, or on purchases for use or consumption in the construction of
or permanent improvement to real property, or on purchases of gascline and/or
special fuel.

52.10 _ _ For example, a person who has gross receipts of S600,000 derived
frem selling taxable services and $400,000 of gross receipts from sales of
tangible personal property and who buys an adding machine for use in his
pusiness will only pay tax on 40% (8400,000 # S1,000,000 gross business) of the
purchase price of the adding machine. If purchases for use in business can be
identified as used exclusively in one or the other business activities, then the
purchase may be totally taxable or totally exempt, depending on its use. Other
methods of apportiorment may also be used as long as they are reasonable for the
situation. The method shown above is only one method of apporticnment and may
not be reascnable in all situations.

52.11 Persons who must pay tax on thelr purchases on an aprortionment
basis may wish to .obtain a direct pay permit. A direct pay permit or an
exenmption certifidate may be used to purchase goods for resale without
imposition of the tax, at the time of sale. By the fifteenth of each month, a
direct pay permit sales and service tax return and a direct pay use tax return
must be filed by the direct pay permit user, together with the tax due on
taxable purchases made using the direct pay permit during the previcus menth.

§ 110-15-53 ‘Employees’ Meals.
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53.1 Meals served by employers as part of the employes's wages are not
taxable sales. . If, however, a separate charge is made for the meals by the
emplover, which is pald by the employee or deducted from his wages, the
transaction is a sale and subject to sales and service tax. .

§ 110-15-54 Building Materials.

54.1 Sales of building materials, including such ltems as heating plants,
electrical eouipment or supplies, plumbing fixtures or supplies, lumber,
miscellaneocus hardware, prefabricated houses, roofing, cinder or concrete
blccks, cement, pipes, tile and cther materials used in building, constructien,
or repair trades are subject to the sales and service tax and use tax unless
exempted under Section 9 of these regulations.

§ 110-15-55 Speculative Builders.

5.1  Speculative or operative builders are engaged . primasi—+y in the
construction or repalr of real property for sale or rent and are deemed to be
the ultimate consumers of all supplies, materials, or equipment used in the
conduct of their business. Therefore, sales and service tax is applicable to
sales to such speculative builders and services rendered for them, and use tax
is applicable to thelr purchases from outside the State.

55.2 If a speculative or .operative builder begins to build a house and
midway throuch construction enters into a contract for the sale of the house, he
is then engaged in a contracting activity from the date of the contract.
Purchases for direct use in a contracting activity are exempt freom sales and
service tax and use tax. Other items which are not integral or essential to the
contracting activity, but which are instead considered to be incidental,
convenient or ramote to the contracting activity, are taxable. Guidelines for
determining what is considered te be directly used are given In Subsection
2=7 2.8 of these regulations. . '

55.3 Persons engaged In a contracting activity must elther pav the tax and
request a refund or credit or use a direct pay permit to obtain exemption on
goods and or services directly used in their contracting activity. an
exemption certificate, as well as a direct pay permit, may be used to obtain an
examption on purchases of goods and services for resale as such.

55.4 If a direct pay permit is presented to the vendeor, no tax is charged
on the sale of tangible personal property or service. rendered te the purchaser.
The perscn using the direct pay permit must keep a record of the purchases made
using the direct pay permit and hew whether the items purchased were used in
an exempt or taxabkle manner.

55.5 By the fifteenth of each menth, a direct pay permit consuners sales
tax return and a direct pay use tax return must be f£iled by the <direct pay
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permit user, together with the tax due on taxable purchases made using the
direct pay retwrn permit during the previcus month.

55.6 If a builder enters inte a confract with a sales corporation to build
a house for the sales corporation, such activity will not ke considered
speculative building if the contract is a true arms-length contract.

55.7 Persons who are engaged in both speculative building and contracting

are engaged in multiple business activities. Such persons will pay tazx on their

purchases on an apportionment basis. See Section 110-15-9d of these requlations

for additional information.

§ 110-15-56 = Trading Stamps, Coupons and Meal Tickets.

56.1 The exchange of merchandise or prizes for trading stamps, coupcons,
etc., shall be considered a sale of those goods. The vendor shall cellect the
sales and service tax based upon the value of the merchandise or prize.

56.2 A person who sells meal tickets does ncot charge sales and service tax
on such sale. However, when such person redeems the meal ticket or portion
thereof, the vendor shall charge and cellect tax on that particular sale. To
illustrate: X purchases a meal ticket with a face value of S510.00 from Y for
$8.50. Y charges no tax on the sale of the meal ticket. X purchases a $2.00
meal with a portion of his ticket. On this $2.00 purchase, Y.will collect sales
and service tax. If the next day, X purchases an 38.00 meal with the remainder
of the ticket, Y will collect tax on the $8.00 sale. Therefcre, tax is
eventually collected on the full face value or redemption value of the ticket,
if and when redeemed.

§ 110-15-57 Public Assistance.

57.1 Perscns who are the recipients of funds distributed by federal, state
or local governments in public welfare or relief work are not exempt from sales
and service tax. However, where the purchases are made by the federal, state
and local government agencies for a perscn or persons in need of public
assistance, the sales are exemt.

§ 110-15-58 Collecticon Agencies.

the commissions or consideration £ they reesives receive as =2 fee for
services rendered on collection transactions which originated within this State.
The tax base for the collection of this tax shall ke the amount of consideration
received by the agency without deducting any amount paid by the ocollection
agency to other collection agencies which may be invelved in the collection
process. For example: A doctor who resides and practices medicine in
Clarksburg, West Virginia, is owed $200 by a patient who refuses Lo pav. The
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doctor refers the matter to a West Virginia collection agency to effect
collection of the debt and which agrees that its fee will be 50% of the amount
collected. The agency is successful in its efforts and collects the full $S200;
therefore, it must bill its client, the doctor, its fee of 3100 and the
applicable amount of consumers sales tax on.such fee., In this particular case,
the agency will retain or the doctor will pay to the agency, whichever the case
may be, S$105. ,

58.2 Any collection transacticn originating outside this State will not be . .
taxable evern though a West Virginia collection agency may be involved in the
collection process, and even though such local agency may receive some
consideration for work which it does in the collecticon of a particular debt.

§ 110-15-59 Funeral Directors.

59.1 Taxable Sales. — The following sales of tangible perscnal property or
services by funeral directors or embalmers are subject to the West Virginia
Consumers Sales and Service Tax because they are not sufficiently related to or
do not constitute exempt professional services: |

Sales of caskets -

gales of burial vaults or boxes

sales of clothing for dressing the deceased

Sales or rentals of folding chairs to be used at funerals or other services

Sales or rentals of tarpaulins for use at funerals or services

Sales or rentals of candelabra for use at funerals or services

sales or rentals of candles for use at funerals or services

Sales of wreaths or door sprays

Sales or rentals of funeral carg or the providing of funeral car seérvices

Sales or rentals of limousines or the service of providing limousines for
transportation to the cemetery or to other memorial or similar services

Sales or rentals of flower cars or the providing of flower car services

Sales of the service of procuring burial permits

Sales of the service of procuring, obtaining or providing certified copies
of death certificates .

Sales of pall bearer service . : .

Sales of chapel service or the service of procuring such service

Sales of flowers or the service of providing, procuring or handling of
flowers ) . _

Rental of tents for use at the funeral or at other memorial or similar
services : -

Rentals of temporary vaults _

Rentals of, or sales of the service of providing, lowering devices for use
at the grave = e :

gales of the service of arranging or croviding the services of <lergymen,
singers, organists or other similar services - ' )

Billings for reimbursement of ocut-of-town funeral director's charges

1—
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Sales of the service of placing of death notices in newspapers or in other
media

59.2 Exempt Sales. - The following sales of tangible perscnal property or
gervices by funeral directors.or embalmers are not subject to the West Virginia
Consumers Sales and Service Tax elther because they are part of or directly
related to, or themselves constitute professional services or constitute
alterations to realty:

Sales of the service of embalming bedles

Sdles of the service of dressing bodies

Sales of the service of prov;dlng automoblles for transportavloﬁ of the
deceased to railroads, air carriers or other carriers

Sales o©f the service,of taking the remains to or getting remains from
railroads, air carriers or other carriers or transporters of the body

Sales of the service of attendance at coroner's inguests

Removal charges

Sales of the service of cremation '

Sales of the service of cpening or closing of craves or tombs

Sales of the service of lining graves

Reimbursement for air, railroad or truck transportatlon of bodies or
reimbursement for tickets for travel by the funeral director or embalmer
director or embaimer directly related to and a2 part of the professional service

Telegram, telephone, cable or radio charge reimbursements to the funeral
director or embalmer directly related to and a part of professicnal service

§ 1i0-15-60 Erployee or Independent Contractor

60.1 Services rendered by an amployee to his or her employer are exempt
from the sales . and service tax and use tax. Cn the other hand, services..
rendered by an employee to his or her employer which do not fall w1tth the
scope of the employee—emplover relatlonsh1p or the contract of employment, and
services rendered by Iindependent contractors are subject. to the sales and
service tax and use tax when some other exemptlon Dfov151on in Secticn 11-15-9
of these regulations applies.

£0.2 There may be situations where the issue is whether a person is an
employee or. an independent contractor. GCenerally, the relationship is that of
employer-employese if the person for whom services are performed has the right to
contrel and direct the individual who performs the services, not only as o the
result to be accomplished by the work, but also as to the detal1s and means by
which the result is acccrplished.

60.3 Following are factors to be considered when determining the nature of
the relaticnship. The factors are desigred to ke only guides and wirere deemed
to be appropriate, the Tax Department will Icok beyond the Formal aspecis of the
relaticnship to determine its substance.

120




State Tax Department
Title 110
Series 15

60.3.1 Instructions. - A worker who is reguired to comply with
other persons' instructions about when, where, and how he or she is to work is
ordinarily an employee. ,

60.3.2 . Training. - Requiring a worker to receive ftraining that
shows that the person or persons for whom the services are performad want the
services performed in a particular way.

60.3.3 Integration. - Integrating the worker's services into the
business operations generally shows that the worker is subject to direction and
control.

60.3.4 Services Rendered Personally. - This shows the person for
whom the services are performed is interested in the methoeds used to accomplish
the work as well as the results.

60.3.5 Hiring, Supervising, and Paying Assistants. - If a perscon
for whom services are performed hires, supervises, and pays assistants, this
generally shows conirol over the workers on the job. But if cne worker hires,
supervises, and pays the cother assistants pursuant to a contract under which the
worker agrees to provide materials and labor and under which the worker is
responsible only for the attainment of a result, then this indicates an
independent contractor status.

60.3.6 Continuing Relaticonship. - This indicates an
emoloyer-employee relationship. It may exist where work is performed at
fregquently recurring although irregular intervals.

60.3.7 Set Hours of Work. ~ This is a factor indicating control.

£0.3.8 Full Time Recuired. - Shows control over the amount of time
the worker spends working and impliedly restricts the worker from doing other
gainful work. An independent contractor, on the other hand, is free to work
when and for whom he or she chooses. '

60.3.9 ~ Deoing Work con Hmployer's Premises. - Control over the place
of work is indicated when the person or perscns for whom the services are
performed have the right to compel the worker to travel a designated route, to
canvass a territory within a certain time, or to work at specific places as
required.

£0.3.10 Order or Segquence Set. - If the person for whom the services
are performed has the right to establish the routines and schedules to be
followed.

60.3.11  Orel or Written Reports. - A requirement that the worker
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submit regular or written reports to the person for whom services are rendered
indicates _a degree of control.

60.3.12 = Payment By Hour, Week, Month. - ‘This indicates an
employer—employee relationship provided it's not just a convenient way of paving
a lump sum agreed upon as the cest of a job. Payment made by the Jjob or on a
straight commissicn generally indicates that the worker is en independent

contractor.

60.3.13 Payment  of Business and/or Traveling Expenses. - An
employer;, to be able to Ccontrol expenses, generally retains the right to

regulate and direct the worker's business activities.

60.3.14 Furnishing Tools and Materizls. - Tends to show an
employer-employee relationship. - - A A

60.3.15 Significant Investment. - If a worker invests in facilities
that he uses in performing service that he uses in performing services and that
are not typically maintained by employees (such as maintaining an office rented
at fair market wvalue from an unrelated party), that factor tends to indicate
rhat the worker is an independent contractor. Special scrutiny is required for
certain types of facilities, such as home offices.

£0.3.16  Realization of Profit or .Ioss. - For example, if the worker
is subject to a real risk of economic Toss due to significant lnvestments or a
bona fide liability for expenses, such as salary payments to unrelated
employess, that factor indicates that the worker "is an independent contractor.

60.3.17.  Working For More Than One Firm at a Time. - This generally
indicates an independent contractor status. However, a worker whe performs
services for more than one person may be an enployee of each of the persons,
especially where such persons are part of the same service arrangement.

£0.3.18 Making Service Available to General Public. = Doing sO on @

regular and consistent basis indicates an independent contractor relationship.

60.3.19 Right to Discharge. - This 1s a .factor indicating that the
worker is an employee and the person possessing the right to discharge 1s an
employer. “An independent contractor cannot be fired so long as he produces a
result that meets the contract specificaticns.

60.3.20. Right to Terminate. - If a worker has the right te quit at
any time without Iincurring. Tiability, this indicates an employer-smployee
relationship. '

§ 110-15-61 _ Solid Waste Eacilit}es.

[
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61.1 The charge imposed for the disposal of solid waste at a solid waste
faciility holding & valid permit under the suthority of W. Va. Code § Z0-EF-1
et seq. shall be subject to the sales and service tax. The charge subject to
the sales and service tax sheall not include the solid waste assesspent fee
imposed by W. Va. Code § 20-GFP-Sa.

§ 110~-15-62 Becktersy Dentists, Dental Laboratories, Optomstrists,
ticians.: ' ' ' - -
62.1 Besters Dentists, cphtometrists and similar professionals, when

rendering professional services are engaged In the business ef- re-ndering-e
prefessienar-gservice-exempt which is excepted from the impositicon of sales and
service tax and use tax.

62.2 Purchases for use in the business of rendering a professional service
are subject to the sales and service tax and use tax.

62.3 Decters Dentists,. optometrists and similar professionals  who
engage in a manufacturing activity, such as dentists who operate thelr own
dental lab and make their own dentures, crowns, bridges, etc. or optometrists
who cperate their own optical shop and grind their cwn lenses, generally  are not
considered to be engaging in a professicnal activity. Such persons will ke
subject to the follocwing ruless when engaging in manufacturing activities.

62.3.1 A dentist who operates his own dental lab is exempt from
paving tax when he purchases materials to be directly used in m-aking
manufacturing dentures, crowns, bridges, etc. . However;— the-faisr-m-arket-valoe
of - such- preducta— wateh—- are- made- and- conoumed— in- rendering--services-to-hisg
patients—will- be- subject-to- the-impesttien—of~use-taxs Those proeducts which
are manufactured for ancther dentist will be subiject to the sales and service
tax hecause the other dentist must pay that tax on all materials and zervices
used or consumed in rendering a professional service. The fair market value of
the manufactured products which the dentist utilizes in rendering orofessional
services to his own patients will be subject to the Imposition of the use tax.

62.3.2 An optometrist who operates his own optical shop is exempt
from paying tax when he purchases materials to be directly used in m-eking
manufacturing eyeglasses. Hewever;— the- fair- market- value— of - th-e-eyeglasses-
ineinding- frares;— which- are— made— and- copsumed- in- repderin-g-services-te-his
patients-willi-be-subject-to-the-impesitien-ef-use—taxr Those products which
are manufactured for another optometrist will be subject to the sales and
service tax because the other optometrist must pay that tax on all materials and
services used or consumed in rendering a professional service. The fair market
value of the manufactured products which the optometirist utilizes in  rendering
professional services to his own pa; nts wlll be subject te the imposition of
the use tax. AR '
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62.3.3 If an outside patient comes te the optometrist's optical
shop with a prescription from ariother optcmetrist, then the eyveglasses,
including frames, are not subject to the sales and service and use tax upon sale .
because they are dispensed pursuant to a prescription. In this case, the cwner
of the optical shop, even though he 1s an optometrist, need not remif use tax on
the fair market value of the eveglasses because he is not using these glasses in
the rendition of his professional service. .. - .

62.3.4 . _ Persons engaged in a manuiacturing activity must either pay
the tax and request a refund or credit or use a direct pay permit Lo obtain
exemption on goods and services directly used in their manufacturing activity.
Other items which are not integral or essential to the ma anufacturing activity,
but which are instead considered to be incidental, convenient or remote to the
manufacturing activity, are. taxable. Guidelines for determining what is

considered to be directly used are given in Subsection 2% 2.8 of these =

regulations.

£2.3.5 If a direct pay permit is presented to the vendor, no tax is
charged on the sale of tangible personal Property or service rendered to the
purchaser. The person using the direct pay permit must keep a record of the
purchases made using the direct pay permit and whether the items purchased were
used in an exenpt or taxable manner.

62.3.6 By the fifteenth of each month, a direct pay permit
consumers sales tax return and a direct pay use tax return must be filed by the
direct pay permit user, together with the tax due on taxable purchases made
using the direct pay retwren permit during the previcus month.

§ 110-15-63 Warranties.

63.1 Warranties offered with the sale of tangible perscnal property where
no separate charge is made for the warranty are not subject to sales and service
tax or use tax.

63.2 Wnen a charge is made for the warranty or when an extended warranty is
offered and billed separately then the warranty sale is subject to sales and
service tax or use tax. -

63.3 Warranty parts and labor billed by a retailer to a menufacturer for
repairs completed under the manufacturer's warrantv are not subject to =ales and
service tax or use tax. . .

63.4 For example, a customer buys a television set from a retailer. While
still under warranty the television needs repaired, the retailer repairs the
television and bills the menufacturer for the 'pa?:t,s and labor. The charge made
to the manufacturer for the parts and labor are not subject to sales and service
tax or use tax. If there is a charge to the clstomer for a deducLible amount
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provided under the warranty contract then this charge is subject to sales and
service tax or use tax.

§ 110-15-64 Boat and Aircrafi Dealers.

64.1 Sales of boats and aircrafi are subject to sales and service tax and
use tax: Provided, That beginning July 1, 1989, boats are subject to the motor
vehicle title Dr1v1lege tax. Any trade-in value is credited agalnst the price
paid. To lllustrate.”7E5é'§urchase price of a boat is $25,000 and the purchaser
has a boat with a trade-in value of $10,000. The sales and service tax or use

tax would be ccmputed on. the 515,000 purcbase price.

64,2 When a licensed koat or aircraft dealer makes purchases of parts and
materials to repair or recondition vehicles held in his inventory for sale, the
purchases are considered to be purchases for resale and exempt from tax if the
parts or materials do not lose their identity when used to repair the vehicle,
but could be reclaimed as a separate part from the vehicle. For example, a used
car dealer purchases tires and a battery to repair a car that he will 7ater selli,
These items are considered to be purchases for resale and are exempt from tax.
However, the purchase of paint or cil and grease will be taxeble, since these
items lose their separate identity when used.

64.3 Sales of parts and services to customers are subject o sales and
service tax and use tax. Any trade-in value of parts 1s credited against the
price paid.

64.4 Any ineeme proceeds derived from storing or docking sk- —girplanme
er of a boat iz subject to sales and service tax and use tax.

64.5 Repairs of boats and airplanes performed under warranties and billed
to the manufacturer are not taxable. See Subsection 63.3 of these regulaticns.

64.6 when a boat or aircraft dealer repairs boats or planes for
individuals, he is engaged in the business of selling tanglble perscnal property
and renderlng taxable services.

64.7 Perscns engaged in multiple business activities will pay tax on their
purchases for usé in their overall business cperation on an apporticonment basis.

£4.8 A person engaged in the business of selling a taxable service who also
sells taxable tangible personal property is only taxable on his purchases to the
extent. they are used in that portion of his business of selling the tangible
perscnal property, or on purchases for use .or consumption in permanent
improvement to real property, or on purchases of gaso11ne and/or special fuel.

64.9 For example, a person who has gross receipts of 5600,000 derived from
selling taxable services and $400,00C of gross receipts from cales o tangible
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perscnal property and who buys an adding machine for use in his business will
only pay tax on 40% (3400,00 + $1,000,000 greoss business) of the purchase price

of the adding machine. If purchases for use . in business can be identified as
used exclusively in one or the other business activities, then the vurchase may
be totally taxable or totally exempt, depending on its use. Other methods of
apporticonment may also be used as long as they are reascnable for the situation.
The methed shown above is only one method of apportiomment and may not be
reasonable in all situations.

64.10 . .. Purchases of tangible perscnal property or services not for
resale that are used or consumed exclusively in the business of selling tangible
personal property are subject to the consumers tax.

64.11 __ Purchases of tangible persconal property or services consumed or
used exclusively in the business of dispensing a service subject to the
consumers tax are exempt, except for purchases of tangible personal property and
services to be used or consumed in the constructicon of or permanent improvement
to real property, and purchases of gasoline and special fuel.

64.12 “Persons who must pay tax on their purchases on an apportionment
basis may wish to obtain a direct pay permit. A direct pay permit or an
exenption certificate _may be used Lo purchase gocds for resale without
imposition of the tax. o

§ 110-15-65 Motor Vehicle Dealers.

65.1 Sales of motor wehicles which are titled by the Department of Motor
Vehicles and which are subject to the tax imposed by W. Va. Code § 17A-3-4 are. .
exempt from sales and service tax. Beginning July 1, 1989, sales of motor

vehicles .will include sales of recreaticnal vehicles.

65.2 Accessories which are purchased from the dealer after the title and
possession of the motor vehicle have been transferred to the purchaser are
subject to the sales and service tax and use tax.

65.3 As a practical application of this rule, the dealer's sales invoice
will be accepted as the basis for determining the tax applicable.

65.4 Sales of parts and services to customers are subject to sales and
service tax and use tax. Any trade-~in value of parts is credited against the
price paid. -

65.5 When a licensed motor vehicle dealer repairs vehicles for individuals,
he 1s engaged in _the business of selling tangible perscnal property and
rendering a taxable service. Persons engaged in multiple business activities
will pay tax on their purchases for use in their overall business cperaticn con
an apportionment basis.
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65.6 A person engzged in the business of selling a2 taxable service who alsc
sells taxable tangible personal property is only taxable cn his purchases to the
extent they are used in that portion of .his business of selling the tangible
personal property, or on purchases for use or consumpticn in the construction of
or permanent improvement of real property, or on purchases cf gasoline or
special fuel. : : - .

65.7 For example, a person who has gross receipts of S600,000 derived from
selling taxable services and $400,000 of gross receipts from sales of tangibl
personal property and who buys an adding machine for use” in his business will
only pay tax con 40% (3400,000 + $1,000,000 gross business) of the purchase price
of the adding machine.~ If purchases for use in business can be identified as
used exclusively in one or the other business activities, then the purchase may
be totally taxable or totally exempt, depending on its use. Cther methods of
apporticnment may also be used as long as they are reasonable for the situation.
The method shown above is only one method of acmovtlonment and may not be.
reasonable In 711 situations.”

65.8 Persons who must pay tax on their purchases on an apporticrnment basis
may wish to cobtain a direct pay permit. A direct pay permit or an exenmption
certificate may be used to purchase goocds for resale without imposition of the
tax at the time of sale. By the fifteenth of each month, a direct pay permit
sales and service tax return and a direct pay permit. use tax return must be
filed by the direct pay permit .user, tcgether with the tax dus on taxable
purchases made using the direct pay permit during the previocus month.

65.9 When & licensed dealer in motor wvehicles make purchases of parts and
materials to repair or recondition vehicles held in his inventory for sale, the
purchases are considered to be purchases for resale and exempt from tax if the
parts or materials do not lose their identity when used to repair the vehicle,
but could be reclaimed as a separate part from the vehicle. For example, a used
motor vehicle dealer purchases tires and a battery to repair a car that he will
later sell. These items are considered to be purchases for resale and are
exempt frem tax. However, the purchase of paint or oil and grease will be
taxable, since these items lose their separate identity when used.

65.10 Repairs of cars performed under warranties and billed to the
manufacturer are not taxable. See Subsection 63.3 of these regulations.

65.11 _Towing charges, if regulated by the Public Service Comission,
are exempt from consumers sales tax.

§ 110-15-66 ‘Wall Servicing.

66.1 Persons engaged in the business of well servicing are performing a
service subject to the sales and service tax and use tax. Tangibic perscnal
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property consumed in this activity is not considered to be a sale of tangible
property, but is deemed to be consumed in the rendition of the well service and
is part of the service activity. Sales of tangible personal property apart from
the rendering of well services are also subject to the sales and serwice tax and
use tax.

66.2 Howevér, if the purchaser properly executes an exemption certificate
or presents its direct pay permit number, the vendor is relieved from collecticn
of the sales and service tax and use tax.

£6.3 Purchases of tangible perscnal property or services for use or
consumption in the business of selling a taxable service are exempht from the
sales and service and use tax. However, purchases of tangible personal property
and services to be used or consumed in the construction of or permanent
improvement to real property and purchases of gasoline ard special Ffuel shall
not be exempt.

66.4 Persons engaged in multiple business activities will pay tax on their
purchases for use in their overall business operation on an apportionment basis.

66.5 A person engaged in the business of selling a taxable service who also
sells taxable tangible personal property is only taxable on his purchases to the.
extent they are used in that porticn of his business of selling the tangible
personal preoperty, or on purchases for use or consumption in the construction of
or permanent improvement of real property, or on purchases of g¢asoline or
special fuel.

66.6 Tor example, a person who has gross receipts of S600,000 derived from
selling taxeble services and $400,000 of gross receipts from sales of tangible
personal property, who buys an adding machine for use in his business will only
pay tax on 40% (3400,000 =+ $I,000,000 gross business) of the purchase price of
the adding machine. If purchases for use in business can be identified as used
exclusively in one or the other business activities, then the purchase may be
totally taxable or totally exempt, depending on its use.  Other methods of
apportionment may also be used as long as they are reasonable for the situation.
The method shown above is only one method of apportionment and may not be
reascnable in all situations.

€6.7 Purchases of tangible perscnal property or services not for resale
that are used or consumed exclusively in the business of selling tangible
personal property are subject to the consumers tax.

66.8 Purchases of tangible personal property or services consumed or used
exclusively in the business of dispensing a service subject to the consumers tax
are exempt, except for purchases of tangible perscnal property and ssrvices to .
Le used or consumed in the construction of or permanent improvemsni to real
property, and purchases of gasceline and special fuel.
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6£6.9 Persons who must pay tax on their purchases on an apportionment basis
may wish to obtain a direct pay permit. A direct pay permit or an exemption
certificate may be used to purchase goods for resale without imposition of the
tax at the time of.sale. By the Ffifteenth of each menth, a direct pay permit
sales and service tax return and a direct pay permit use tax return must be
filed by the direct pay permit user, together with any tax due on taxable
purchases made using the direct pay permit during the previous month.

§ 110-15-6¢7  Laundries, laundromats and Dry Cleaning.

67.1 Persons engaged in the operation of laundries, dry cleaning, and
related activities, are rendering a service subject to the sales and service tax
and use tax. Sales of tangible personal property or services through the use of
coin-operated machines and devices are subject to the sales and service tax.

67.2 However, 1f the purchaser properly executes an exemption certificate
or direct pay permit number, the vendor is relieved from collection of the sales
and service tax.

67.3 Purchases of coin-operated devices which dispense  tangible personal
property are subject to the sales and service tax and use tax.

67.4 Persons engaged in multiple business activities will pay tax on their
purchases for use in their overall business cperation on an apportionment basis.

67.5 A person engaged in the business of selling a taxable service who also
sells taxable tangible personal property is only taxable on his purchases to the
extent they are used in that portion of his business of selling the tangible
perscnal propetrty, or on purchases for use or consumption in the permanent
improvement of real property, or on purchases of gasoline or special fuel.

67.6 For example, a person who has gross receipts of $600,000 derived from
selling taxable services and $400,000 of gross receipts from sales of tangibl
personal property and whe buys an adding machine for use in his business will
only pay tax on 40% ($400,000 + $1,000,000 gross business) of the purchase price
of the adding machine. 1If purchases for use in business can be identified as
used exclusively in cne or the other business activities, then the purchase may
be totally taxable or totally exempt, depending on its use: Other methods of
apDortlonment may also be used as long as they are reascnable for the situation.
The methed shown above is only one rethod of appOfthﬂmEﬂu anc may not be
reasonable in all situations.

67.7 Purchases of tangible personal property or services not for resale
that are used or consumed exclusively In the business of selling tangible
personal property are subject to the consurer tax.
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67.8 Purchases of tangible personal property or services consumed or used
exclusively in the business of dispensing a service subject to the consurers tax
are exempt, except for purcheses of tangible personal property and services to
be used or censumed in the construction of or permanent improvement to real
property, and purchases of gasoline and special fuel.

£7.9 Persons who must pay tax on their purchases on an apportionment basis
may wish to cbtain a direct pay permit. A direct pay permit or an exemption
certificate may be used to purchase goods for.resale without imposition of the
tax at the time of sale. By the fifteenth of each month, a direct pay permit
sales and service tax return and a direct pay permit use tax return must be
filed by the direct pay permit user, together with any tax due on any taxable
purchases made using the direct pay permit during the previcus month.

§ 110-15-68  Photographers, Film Developers.

68.1 Persons engaged in the business of taking photographs, who do not
develop the film are performing a service subject to the sales and service tax
and use tax. Tax must be collected unless the purchaser properly executes an
exerption certificate or presents a direct pay permit nurber.

68.2 Purchases of tangible personal property or services for use or
consumption in the business of selling a taxable service are. exempt from tax
except for purchases for permanent improvement to real property or purchases of
gascline or special fuel.

68.3 Persons engaged in the business of taking photographs and who also
develop the £ilm are engaged in 2 manufacturing activity.

68.4 Persons engaged in a manufacturing activity are taxable on their
purchases except for items directly used in the manufacturing activity. Other
items which are not integral or essential to the marnufacturing activity, but
which are instead considered to be incidental, convenient or remote to the
manufacturing “ectivity, are tazable. Guidelines for determining what is
considered to be directly used are given in Subsection 2.7 of these regulations.

68.5 Persons ergaged in a manufacturing activity must either pay the tax
and request a refund or credit or use a direct pay permit to obtain exemption on
goods and services directly used in thelr manufacturing activity. 2An exemption
certificate, as well as a direct pay permit, may be used to obtain an sxemption
on purchases of goods and services for resale. .

68.6 If a direct pay permit is presented to the vendor, no taz is charged
on the sale of tangible persgnal property or service rendered to the purchaser.
The person using the direct pay permit must keep a record of the purchases made
using the direct pay permit and how whether the items purchased wer< used in an
exempt or taxable manner.
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68.7 By the fifteenth of each month, a direct pay permit consumers sales
tax return and a direct pay use tax return must be filed by the direct pay
permit holder, together with the tax due on taxable purchases made using the
direct pay reteen permit during the previous month.

§ 110-15-69  Parking.

69.1 Persons engaged in the business of offering parking spaces £-er
remt to the public for a fee are performing a service subject to the sal
and service tax and use tax. Tax must be collected unless the purchaser
presents a properly executed exemption certificate or direct pay permit number.
city Government-owned and overated parking gerages facilities which
competé with private busiresses are also rendering a service subject to the
sales and service tax and use tax. The fee charged for parking spaces which are

rented for a period in excess of .30 consecut;ve“davs are not subiect to the
sales and service tax.

£9.2 Purchases of tangible perscnal property or services for use or
consumption in the business of selling a taxable service are exempt from the
sales and service tax. However, purchases of tangible personal property and
services to be used or consumed in the construction of or permanent improvement
to real property and purchases of gasoline and special fuel are not exempt.

§ 110-15-70 Fraternity and Sorority Houses.

70.1 A-fraternity-er-seorerikty-heuse-gelling-meais-or-renti-ng-reems-may-be
eﬁgaged—iﬁ—ae%ivééies-tbaé—gfe—subﬁeei—Ee—%he—saies—aﬁd—sef—viee—éex—aﬁé—ase
zam- Food sold by a fraternity or sorority on a “contract bagis" as defined

in 70.2 by student fraternities and sorcrities that are officially recocnized by

the college or university at which they are located, to a student enrolled at

the college Or UNiversity are exenpt frop sales and service tax affter June 30,

1981, Food or meals sold to the general public or on any other basis other than

2 "contract basis" are subject to sales and service fax.

70.2 Sales- ef- fecd- ard- meals;- if- rendered- en- a— “eent-rackt-basist-by
student- fraterpitics— and— sorerities-— that— are- sfficialiy— -recognized-by—the
eollege- or— untversity— are- exempt- Frem- khe-sales— end- servi-ee-tazs  Food is
sold on a "contract basis" only when a fixed price is paid for consumpticn — of

food products during a speciflc pericd of time without regard to the amount of
Food product actually consured by the particular individual contracting for the

purchase and no money is paid at the time the food preduct is served or consumed.
The term "specific period of time" means a time pericd of not less than thirty

{30) consecutive days.

70.3 The- term- Ysentract- basis!- is- defined- as- fesd- soi-d-en-a-contrack
bagis,-whese— a- £ixed- price- i3—paid- for-ceopsumstion- of- feed- —produsis-during-a

—
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speetfie-peried-ef-time-witheut-regard-to- the-amoont-of-fecd- —predust-astoatiy-
consumed-by—the-particular—individuat- eentfaetiﬂg—=e*—é e-purch-ages-and-there-ig
Re- moReY— patd- k- the- £ime- the- food- preduct- 18- served- ar—een—sumed-——The-ternm
Uopeaifie- peried- of- £imel- means- a- time- peried- of - net- less- —than-thizty—{30+
censesntive-daysr Charges made by a fraternity or sorority to its members for
room rental are exempt from sales and service tax.

70.4 "Bora fide dues" pald by members of a fraternity or sorority solely
for the privilege of maintaining membership in a fraternity or scrority are’
exempt from the sales and service tax. "Bona fide dues’ within the context of
this requlation mean only those amounts pericdically paid by mempers which
entitle such persons to continued membership in & fraternity or sorority. "Bona
fide duses’ do not inciude any amounts paid for aocds, or specific  services
renderaed to members of 2 fraternity or a sorority. Aﬂnunts paid for gocds or
specific services rendered to members of a fraternity or a sorority are subject
to the sales and service tax, unless they are exempted under other provisions of
the law or these regulations. The fraternitv or sorority must maintain adegquate
records to document what portions of such charges are actually "bona £ide  dues”
or charges made solely for the privilege of nalntalnlng nEﬂbersh1p and what

amount of such charges Wlllrbe subject to the sa1e5 and service tay

79+4 70.5 Persoris engaged in the operation of a fraternity or scrority
house may be engaged in both the rendering of a taxable service and the selling
of tangible personal property.

785 .70.6 Persons engaged in multiple business activities will pay tax
on  their purchases for use in their overall business cperation on an
apportionment basis. : :

786 70.7 A person engaged in the business of selling a taxable
service who also sells taxable tangible personal property is conly taxable on his
purchases to the extent they are used in that portion of his business of selling
the tangible personal property, or are for use or consumption in the
construction of or permanent improvement to real property or are of gascline and
special fuel.

78+7 70.8 For example, a person who has gross receipts of $600,000
derived from selling taxable services and $400,000 of gross receipts from sales
of tangible perscnal property an who buys an addlng machine for use in his
business will only pay tax on 40% (S400,000 + 31,000,000 gress business) of the
purchase price of the adding machine. If purchases for use in business can be
identified as used exclusively in one or the other business activities, then the
purchase may be totally taxable or totally exempt, depending on its use. Other
methods of appeortionment may also be used as long as they are reasonable for the |
situation. The method shown ebove is only one method of apportionmsnt and may
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not be reascnable in all situations.

79+8 70.9 Purchases of tangible perscnal property or services that are
used or consumed sclely in the business of selling tangible personal property
are subject to the sales and service tax and use tax except for purchases for
resale. . -

F6<:9 70.10 Purchases of tangible personal property or services to he
used or consumed solely in the business of dispensing a service subject to the
censumers tax are exenpt, except for purchases of tangible perscnal property and
services to be used or consumed in the construction of or permanent improvement
to real property, and purchases of gascline and special fuel.

Fe-39 70.11% Persons who must pay tax on their purchases on an
apportionment basis may wish tc cbtain a direct pay permit. A direct pay permit
or an exemption certificate may be used to purchase goods for resale without
imposition of the tax at the time of sale. By the fifteenth of each month, a
direct pay permit sales and service tax return and a direct pay use tax return
must be filed by the direct pay permit user, together with any tax due on
taxable purchases made using the direct pay permit during the previcus month.

§ 110-15-71 advertising Agencies

71.1 Advertising agencies render services, such as layout and artwork
services, which are subject to the seles and service tax and use tax and, in
some instances, also engage in the selling of tangible perscnal property.

71.2 Advertising agencies who purchase ltems on behalf of their clients,
arnd receive a fee or commission for such services, must collect sales and
service tax or use tax on such fee or commission unless the client may issue an
exemption certificate or direct pay permit.

71.3 Persons engaged in multiple business activities will pav tax on their
purchases for use in their overall business cperation on an apporticnment basis.

71.4 A person engaged in the business of selling a taxable service who also
sells taxable tangible personal property is only taxable on his purchases to the
extent they are used in that portion of his business of sélling the tangible
personal properiy, or on purchases for use or consumpticn in the construction of
or permanent Ilmprovement of real property, ©or on purchases of gasoline or
special fuel. -

71.5 For example, a person who has cress receipts of S600,000 derived from
selling taxable services and $400,000 of gross receipts from sales of tangible
perscnal property and who buys an adding machine for use in his business will
only pay tax con 40% ($400,000 + 31,000,000 gross business) of the purchase price
of the adding machine. If purchases for use in business can be identified as
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used exclusively in one or the other business activities, then the purchase may
b= totally taxable or totally exempt, depending on its use, Other methods of
apporticnment may also be used as long as they are reascnable for the situation.
The method shown above "is only one neth@d of epporticnment and may not be
reasonable in all situations.

71.6 Purchases of tangible persconal property or services not for resale
that. are used or consumed exclusively in the business of selling tangible
personal property are subject to the sales and service tax.

71.7 Purchases of tangible personal property or services consumed or used
exclusively in the business of dispensing a service subject to the sales and
service tax are exempt, except for purchases of tangible personal property and
services to be used or consumed in the construction of or permanent improvement
te real property, and purchases of gasoline and special fuel.

71.8 Persons who must pay tax on their purchases on an apportionment basis
may wish to cobtain a direct pav permit. A direct pay permlt or an exemption
certificate may be used to purchase gcods for resale without imposition of the
Lax.

71.9 Purchases made by advert151ng agencies on behalf of a client may or
may rot be subject to sales and service tax and use tax. Purchases of radic and
broadcasting time, preprinted advertising circulars, newspaper and outdoor
advertising space for the advertisement of goods or servlces are exempt from the
sales and service tax and use tax. However, the purchase of other items such as
posterboards and signs may be taxable unless the client can issue an exemption
certificate or direct pay permit.

§ 1i0-15-72 Crganizations Which Qualify or are Qualified Under Secticns

S6x{fert4+ 501{c)(3) and 501(c) (4) of the Internal Revenues Code. .

72.1 BSales of property or services to corporaticns or organizations
qualified under Section 501(c)(3) of the Internal Revenue Code. of 1986, as
amended, or under Section 501(c)(4) of the Internal Revenue Code of 1986, as
amended, who make casual and occasiocnal sales not conducted in a repeated manner
or in the ordinary eause course of repetitive and success1ve transactions of
like character, are exempt.

72.2 Entitlement to use this- exemption depends upon the corporation or
organization having first received a determination of exemption from the
Internal Revenue Service or frem the State Tax Commissicner. No corporation or
organization may avail itself of this exemption unless it has obtained a written
ruling frcm the Tax Commissioner or has, in fact been qualified as a Section
501(c} (3} or Section 501l(c)(4) corporatlﬁﬂ_ or organization by the Internal
Revenue Service. _ :

1—
J
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72.2.1 Where the taxpayer has received a determination or ruling
from the Internal Revenue Service that it is exempt from tax under either
Section 501(c}(3) or Section 501(c) (4} of the Internal Revenue Code of 1286, a
amended, it shall file a copy of such ruling or determination with the WESt

1rglnla State Tax Comissioner.

72.2.2 If the taxpayer is not, in fact, qualified with the federal
government, but does, in fact, meet the requirements for qualification, then
such corporation or organization shall file with the State Tax Cormissioner a
statement, in writing, verified under ocath setting forth such informetion as the
Tax Commissioner shall need to make a determination. Such written statement
shall be supported by a copy of the corporaticn's articles of incorporation and
by-laws or similar documents in the case of a non-incorporated organization. If
the Tax Commisglicher bellieves such proof to ke sufficient, he will issue a
written ruling granting exemption to such corporation or organization.

72.3 Even though a corporation or organization has received a determination
or ruling from the Internal Revenue Service that it is exenpt from federal
income tax under Section 501(c) (3} or Section 50l(c}(4), it will not be exempt
from sales and use taxes if It makes sales of tangible personal property or
services which are other than casual and occasicnal sales of property or
services not conducted in a repeated manner or in the ordinary course of
repetitive and successive transactions of like character. For example, a
hospital may have a determination that it is exempt from federal income tax
under Section 501(c)(3). Such hospital still will not qualify for exemption
under this provisiorn.

72.4 Organizations gqualifying under Section 501(c){3) include
"corperations, end any community chest, fund, or foundation, organized and
operated exclusively for religicus, charitable, scientific, testing for public
safety, literary, or ~“educational purposes, or to foster national or
international amateur sports competiticn (but only if no part of its activities
involve the provision of athletic facilities or equipment), or for the
prevention of cruelty to children or animals, no part of the net earnings of
which inures to the benefit of any private shareholder or individual, no
substantial part of the activities of which is carrying on propaganda, or
otherwise attempting, to influence legislation, {except as otherwise provided in
Subsection (h), and which dees not participate in, or intervens in {including
the publishing or distributing of statements), any political campaion on behalf
of any candidate for public office." '

72.5 Organizations quallelng under qection 501(c) (4} include  "civic
leagues or organlzatlons not organiged for profit but operated exclusively for
the promotion of scocial welfare, or local associations of arplovees,  the
mempership of which is limited to the employees of a designated person or

rscns in a particular municipality, and the net earnings of which are devoted
exclusively to charitable, educaticnal, or recreational purposes.”
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§ 110-15-73. =~ Distributors of Gasoline and/or Special Fuel.

73.1 Persons engaged in the business of distributing gascline and/or
special fuel must collect sales and service tax and use tax upon the sale of
such products unless ke they reeeives receive an exemption certificate
from the purchaser; however, if the purchaser is a government entity or is
another purchaser purchasing for resale, no exemption certificate is required.
Direct pay permits may not bé used by a purchaser to cbtain an exemptlon fraom
sales and service tax or use tax on gasoline and/or special fuel.

73.2 Purchases for use in business by a distributor of gasoline or special
fuel are taxable except for purchases for resale, for which an exemption
certificate may be issued.

§ 110-15-74 Bonafide Charitable Organizations.

74.1 Ronafide charitable organizations who meke no charge whatscever for
the services they render are exempt from the sales and service tax and use tax.
This exempiticn shall apply only to services, equipment, supplies and materials
directly used or consumed by the charitable organization.

74.2 If such an organization would .become engaged in an activity of
repeated sales er of services for a fee (for example, dinpers- -er events
where admissions are charged) these activities are subject to sales and service
tax and/or use tax on the gross sales amount. -

§ 110-15-75 Maintenance Coq@gacts.

75%.1 There are basically three types of maintenance contracts:

75.1.1 Service Maintenance Contracts - contracts for services
rendered on real property,

75.1.2 Service Maintenance Contracts - contracts for services
rendered on tangible personal property.

75.1.3 Contracting Maintenance Contracts - contracts for
materials/labor rendered on real property.

75.2 The first type of service maintenance contract is performed on real
property and 1s a service activity subject to the collection of sales and
service tax upon the entire gross amount. The service maintenance contract
would allow for only preventative maintenance service to real property.
(Example, a service maintenance contract on an elevator - the preventative

maintenance services rendered would be on site inspectien of elevator, applying

grease to. the cables, oil doors and up-down buttons and minor adiustments as”
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needed.) An exarple of some of the items that would be included in a service

raintenance contract would be that the agreement would state a gpecified time
periocd for the service maintenance contract to bé in force, the number of
inspections to be. made and a check list of items to Iinspect. A service
maintenance contract of this type includes within its scope only items which are
consurmed in the rendering of preventative maintenance, such as oll or grease.
It does not include items that can be reclaimed as a separate component, such as
a motor. Should the need for any repair be discovered during the routine
inspection, the repair would be negotiated under a completely different
agreementithan'thenggrvice maintenance contract.

5.3 The second type of service maintenance centract is performed on
tangible personal property and is a service subject to the collection of sales

and service tax and use fax. This dces not include service maintenance
contracts on "structures” as defined  1In Subsection 26 2.7 _of these
regulations. For example, a service maintenance contract on a typewriter or

calculator, in which some of the services rendered might be cleaning, oiling,
adjusting, replacing worn parts and all necessary functions to keep the
equipment in top working condition. Some of the items that might be included in
a service maintenance contract of this type are: Time period covered by
contract, parts not covered by contract, number of service calls (maximum -
minimum) loaner available, renewal option, etc.

75.4 Purchases for use in rendering the service activities identified in
the foregoing paragraphs 75.2 and 75.3 are exempt, except for purchases for
permanent improvement to real property and gascline or special fuel.

75.5 The third type of maintenance contract is known as a contracting
maintenance contract. Centracting shall mean the furnishing of work, or both
materials and work, in fulfillment of a contract for "the construction,
alteration, repair, decoration or improvement of a new or existing building or
structure, or any part therecf, or for removal or demplition of a building or
structure, or any part therecf, or for the alteration, improvement or
development of real property. “Structure” shall include, but not be limited to,
everything built up emr or composed of parts joined together in scme definite
manner and attached to real property or which adds utility to a particular
parcel of property, and Is intended to remain there for an indefinite pericd of
time. Tt the activity £its the definition glven above, it is exempt from the ~
cales and service tax. Only purchases of services, machinery, supplies and
materials directly used or consumed in a contracting activity are exempt from
sales and service tax and/or use tax.  See Subsection 2+7 2.8 of these
requlations for guidelines on what 1is considered to be directly used in a
contracting activity. o T )

§ 110-15-76 .. "Electronic Data Processing Seryices‘and Related Scoftware.

76.1 Sales of electronic data processing services and related software to
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others are exempt from sales and service tax and/or use tax. For purposes of
this exemption, electronic data processing services means (1) the processing of
ancther's data, including all processing such as key punching, keystroke
verification, rearranging, or sorting of previcusly documented data for the
purpese of data entry or automatic processing, and changing the medium on which
data is eorted——pefseﬁe, and (2) providing access to computer equlpment for
the purpose of processing data or examining or acquiring data stored in or
accessible to such computer equipment.

76.2 Porehases Because sales of electronic data processing services to

others are not taxable services within the meaning of these reculations,

purchases for use in rendering electronic data processing services for others
and tke-sale purchases of related software are taxable, except for purchases
for resale, for which an exemption certificate may be rendered

§ 110-15-77 . Sales of Data Processing Equipment.

77.1 Sales of electronic data processing equipment, accessories, related
materials, and/or supplies which do not become a part of real property or
structure are considered to be sales of tangible perscnal property and thereby
are subject to the sales and service tax and use tax laws, unless the purchaser

resents a direct pay permit number and/or a Droperly executed exemption
certificate. -

77.2 A seller of tangible perscnal property is exempt from sales and
service tax and/or use tax only on items purchased for resale for which an
exemption certificate may be issued. All other purchases for use in business
are taxable unless thev are per se exempt from tax.

§ 110~-15-78 Physical Fitness Centers.

78.1 Physical fitness centers and gymhasiums are engaged in the business of.
sates selling of tangible personal property and the rendering of personal
services if they meet the requirements set forth in Subsection 8.1.2.3 of these
regulations. '

78.2 Memberships sold by physical fitness centers and gymnasiums, who
met meet the guidelines set forth in  Subsection 8.1.2.3 of these
regulations, weaid are not ke subject to the sales and service tax
because they are for services considered to be "perscnal services.” However,
sales of tangible personal property such as sweatshirts and other items are

taxable.

78.3 Persons who are engaged in selling memberships are taxable on their
purchases for use in the personal service portion of their business. Purchases
for use in the portion of the business related to the selling <~ tangible
personal property are also taxsble, except Ffor purchases for resale, for which
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an exemption certificate may be issued.

§ 110-15-79 Tarning Salons.

79.1 Perscns engaged in the business of selling tanning sessions are
reating licensing for use tangible perscnal property. Rentats- Licenses
for use cof tangible perscnal property are considered to be sales of tangible.
personal property and are subject to the sales and service tax and use tax.

79.2 Persons engaged in the selling of tanning sessions are taxable on
their purchases for use in business, except for any purchases for resale, for
which an exemption certificate may be issued.

79.3 A tanning session, as coemmorlly performed within the industry, is not a
personal service. A tan is provided sclely by the tamning bed with no
interaction or contact from the attendant. The actual service is performed by
the machine. A service performed solely by a machine cannot be rendered from
one ‘person to ancother, and, thus is not a perscnal service.

§ 110-15-80 Masseuses.

80.1 Massaging is considered to be a personal service. Therefore, the
masseuse would not collect sales and service tax on the activities of kneading,
rubbing or manipulating to the condition the bedy. However, should the
masseuse in the course of his or her business sell tangible personal property,
such as oils, towels, or sheets to their ctlients, these sales would be subject
to sales and service tax.

80.2 Persons engaged in providing masseuse services are taxable on their
purchases for use in the perscnal service portion of their business. Purchases
for use in the portion of the business related to the selling of tangible
personal property are also taxable, except for purchases for resale, for which
an exemption certificate may be issued.

§ 110-15-81 . _ Travel Agencies.

8l.1 Services provided by travel agencies such as arrangement for motel
accommodations, meal accormedations, reservation of rental cars,  booking
cruises, reserving airline tickets, arranging bus tours or reserving passage on
internaticnal tours for their clients are subject to tax.

81.2 A travel agency that arranges group tours should pay tax on items
purchased on behalf of their clients at the time of purchase and should ccllect
and remit sales and service tax on any gross profit realized on the package.
For example, tax should be paid on the purchase of hotel rooms on behalf of
clients at the time of purchase.
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81.3 A travel agency that earns commissions from the arranging of
reservations with varicus businesses, such as hotels, airlines, and bus lines
are also rendering a marketing service subject to sales and service and use tax.
These persons should either collect and remit the tex due on these services or
obtain a direct pay permit from the entity for whem the service was rendered.

81.4 Persons engaged in rendering travel agency services are providing a
taxable service and, thus, are exempt on their purchases for use in business,
except for purchases for QSe or consumpitlion in the construyction of or permanent
improvement to real property and gasoline or special fuel.

§ 110-15-82 Barber and Beauty Shops.

82.1 Barber and beauty shop coperators are engaged primarily in a personal
service cccupation, and thus, are not required to collect sales and service tax
on such services. However, barbers, beauticians, manicurists, etc., consume
various items of tangible personal pro“ertv and servfces in the rendition of
their personal services. The purchases of all such services and property,
including equipment, are subject to the sales and service tax.

82.2 If, Tapart from rendering perscnal services, barbers, beauticians,
manicurists, etc., are engaged in ‘selling to the public such articles as
shampoos, conditioners, styling aids and accessories, and the like, they are
vendors and must collect the sales and service tax on a1l such sales. Barbers,
beauticians, manicurists, etc., can issue an exemption certificate for purchases
of property for resale to customers.

§ 110-15-83 Private Music Instruction.

83.1 Private music instruction, when rendered by certain qualified perscns,
is considered a professional service and therefore would be exempt from the
sales and service tax.

83.2 In order to qualify for the professional exempticn, such persons must
be certified by the West Virginia Department of Education to teach music, or be
certified by the Department of FEducation with a speciality in music to teach in
the public scheool system, and be members of the music faculty of an accredited
institution of higher learning in the State of West Virginia which has approval
from the Board of Regents to award degrees.

83.3 Purchases of tangible personal preperty or services used or consured
in the business of rendering professional services are taxable, ewcept for
purchases of property or services for resale. An exemption certificate can be
issued for purchases of itéms for resale. .

§ 110-15-84 Interior Decorating.

140




State Tax Department .
Title 110 _ - S e ——
Series 15

issued for purchases of items for resale, -

§ 110-15-84 Interior Decorating.

84.1 Persons engaged in the perfiormance of interior decorating ars ...
considered to be rendering a service subject to the sales and service tax and -
use tax and must collect and ramit tax on these services., Interior decorators
are exempt from the payment of sales and service tax and use tax on their
purchases of tangible personal property and services for use in the conduct of .
their business. This exemption will not apply to purchases for use or -
consumption in the construction of or permanent improvement of real property or o
to purchases of gasoline and special fuel. :

§ 110-15-85 Bookkeening.

85.1 A person who performs general bookkesping and accounting services for
businesses or other individuals, who is neither a certified public accountant or
licensed public accountant, is considered to be rendering a service subject to
the sales and service tax and use tax.

85.2 Bookkeepers, however, are exempt from the pavment of sales and service .
tax and use tax on their purchases of tangible personal property and services :
for use in the conduct of their husinesses, with the exception of purchases for

use or consumption in the construction of or permanent improvement of real
property, and purchases of gascline and special fuel.

§ 110-15-86  Auctioneers, Auction Sales, Auctions.

. 86.1 An auctioneer when commissioned to sell property on behalf of another
is providing a service which is subject to the sales tax,

86.2 Auctioneers who, in the conduct of their business, hold repeatad
auction sales at their place of business are responsible for collection and
remittance of sales and service tax, irrespective of whether the merchandise
sold belongs to them or to another person.

86.3 In those instances in which a person hires an auctionser to auction
the furnishings from the owner's farm or home, the sales are axempt as an
isclated transaetiens transaction. The same is true of sheriffs' and
constables’ sales and sales under chattel deeds of trust. 1In order to gualify
as an isolated transaction, the sale must be on premises cwned or provided by
the owner of the tangible personal property being sold, not the auctioneer, and
the sales must not cccur more than four times a year.

86.4 Persons engaged in miltiple business activities will pay tax on their
purchases for use in their overall business operation on an aprorticnment bpasis,
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or permanent improvement of real property, or on purchases of gascline or
special fuel.

86.6 For example, a person who has gross receipts of $600,000 derived from
selling taxable services and $400,000 of gross receipts from sales of tangible
perscnal property and who buys an adding machine for use in his business will
only pay tax on 40% (35400,000 + S1,000,000 gross business) of the purchase price
of the adding machine. If purchases for use in business can be identified as
used exclusively in one or the other business activities, then the purchase may
be totally taxable or teotally exenpt, depending con its use. Other methods of
apportionment may also be used as long as they are reascnable for the situation.
The method shown above is only cne method of apportionment and may not be
reasonable in all situations.

86.7 Purchases of tangible personal property or services not for resale
that are used or consumed exclusively in the business of selling tangible
perscnal property are subject to the sales and service tax. .

86.8 Purchases of tangible perscnal preperty or services consured or used
exclusively in the business of dispensing a service subject to the sales and
service tax are exempt, except for purchases of tangible perscnal property and
services to be used or consumed in the constructicn of or permanent improvement
tc real property, and purchases of gascline and special fuel.

86.9 Persons whe must pay tax on their purchases on an apporticnment basis
may wish to obtain a direct pay permit. A direct pay permit or an exerption
certificate may be used to purchase goods for resale without impositicn of the
tax at the time of sale. By the fifteenth of each menth, a direct pay sales and
service tax return and a direct.pay use tax return must be filed by the direct
pay permit user, together with any tax due on taxeble purchases made using the
direct pay permit during the previous mcnth.

§ 110-15-87 Real Estate Brokers.

87.1 Any real estate breoker who is licensed in West Virginia who is
rendering services which require =z license is providing professicnal services
excepted from the imposition of the sales and service tax and use tax.

87.2 Purchases for use in rendering professicnal services are subject to
the sales and service tax and use tax, except for purchases for resale, for
which an exemption certificate may be issusd.

87.3 However, persons engacged in the business of appraising real estate,
who do not hold a wvalid West Virginia real estate license, and canncot render
certified appraisals, will continue to ke required to collect sales and service
tax and use tax on their services. : _ . - :
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87.4 Purchases for use in business made by perscns rendering taxable
services, who do not hold a valid West Virginia real estate license, are exempt
from the sales and service tax and use tax, except for purchases for use or
consumpticn in the construction of or permanent improvement of real property and
purchases of gasoline and/or special fuel. - C :

§ 110-15-88 Comaedity Brokers.

88.1 Feeés or commissions earned from transacting business as a2 commedity
broker are services which are subject to the eeilectien-eof sales and service
tax and use tax. The fact that these fees may be computed as a percentage of
sales has no bearing on their taxability. These fees or comissions are not
considered to be directly used or consumed in the businesses of transportation,
production of npatural resources, transmission, communication, manufacturing and
contracting. See Subsection 2+7+2 2.8.2 of these regulations. )

§ 110-15-89 Delivery Charges.

89.1 Separately stated delivery charges are subject to the sales and
service tax, uniess the delivery service is provided by a common carrier subject
to regulation by the Public Service Cemmission.

§ 110-15-9C Jewelry, Furniture, Hardware, Dry Goeds, Apparel Stores.

90.1 Jewelry, furniture, hardware, dry goods and apparel stores are all
persons making sales of tangible personal property that are subject to sales and
service tax and use tax.

90.2 Any trade-in value given by the customer is-net-a-eredit- nust be
credited against the price paid. To illustrate: The purchase price of a sofa is
5800 and the purchaser has a sofa with a trade-in value of §50. The sales and
service tax would be computed on the-full-5866-purchase-prise 5750.

90.3 Purchases for use solely in the business of selling tengible perscnal
property are taxable except for purchases for resale, for which an exemption
certificate may be lissued. Purchases for use solely in the business of
rendering taxable services are egempt, except for purchases for use or
consumption in the constructicn of or permanent irprovement of real property and
purchases of gasoline and special fuel. ) .

90.4 Perscns engaged in multiple business activities will pay tax on their
purchases for use in their overall business cperation on an appertionment basis.

90.5 A person engaged in the business of selling a taxable service who also
sells taxable tangible personal property is only taxable on his purchases to the
extent they are used in that porticon of his business of selling th: Langible
personal property, or on purchases for use in the permanent improversnt to real
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property, or on purchases of gasoline or special fuels.

90.6 For éxample, a person who has gross receipts of $600,000 derived from
selling taxable services and $400,000 of gross receipts from sales of tangible
personal property and who buys an adding machine for use in his business will
only pay tax on 40% ($400,000 + 51,000,000 gross business) of the purchase price
of the adding machine. If purchases for use in business can be identified as
used exclusively in cne or the other business activities, then the purchase may
be totally taxable or totally exempt, depending on its use. Other methods of
apportionment may alsc be used as long as they are reasonable for the situation.
The method shown above is only one methed of apportlonment and may not be
reasonable in all situations.

90.7 Persohs who must pay tax on their purchases on an apporticnment basis
may wish to obtain a direct pay permit. A direct pay permit or an exemption
certificate may be used to purchase gocds for resale without imposition of the
tax at the time of sale. By the fifteenth of each month, a direct pay permit
sales and service tax return and & direct pay permit use tax return must be
filed by the direct pay permit user, together with any tax due on taxable
purchases made using the direct pay permit during the previcus month.

§ 110-15-91 Restaurants and Bars.

91.1 All sales of food and beverages, and cover charges made by a
restavrant or bar are subject to sales and service tax. Bangquet gratuities,
which are fully distributed toc employees, are not subject to sales and service
tax.

91.2 Persons engaged in the business of operating a restaurant or bar are
considered to be retailers, and, thus, their purchases for use in business are
subject to sales and service tax, except for purchases for resale, for which an
exemption certificate may be issued. Purchases for resale include items
which are primarily intended tc be transferred to the customer as part of the
sale, such as paper bags, food containers, paper cups, straws, disposable
napkins, and plastic forks, knives, and spocns. Items which are reusable such
as cloth napkins, ceramic plates and metal silverware are not purchases for
resale. See Subsection 32.6 of these regulations.

§ 110-15-92 Drugs.

92.1 Sales of drugs dispensed upon prescription and szles of insulin to
consumers for medical purposes are exempt from sales and service tax. The term
"drug" shall include all sales of drugs or apm1laﬂces te a purchaser, upon
prescription of a physician or dentist and any other professicnal person

licensed to prescribe. — “Prefesgsienal--persens”- shali- inci-ude-bub-nes-ke
timited- to- surgeonsy- chirepractersy— physical- therapis-ts,-estomebeistss
opthamotegista — aué*e:egts%s— and- veterirarisagr— - Preseri-ptiess-post-Ee-in
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weskdags - This is a per se exemption and no exaemption certlflcate or direct
pay permit is needed to obtain the exemption.

92.2 Drugs sold to hospitals, licensed physicians, nursing homes, etc.,
which are to be consumed 1n the performance of a professicnal service are
subject to sales and service tax.

92.3 Sales to consumers of non-prescription drugs are subject to sales and
service tax. -

§ 110-15-93. Farm Egquipment.

93.1 Sales of farm equipment (tractors, tractor Iinplements, corbines,
seeders, thrashing machines, etc.) to persons engaged in _the commercial
production of an agricultural product are . exempt from sales and service tax. An
exemption certificate can be issued by a commercial producer to cbtain this
exemption.

93.2 The phrase "ccmmercial production of an adgricultural product" means a
farming operation undertaken for profit by raising "crops or livesteock.
Production of .agricultural products begins with the cultivation of land
previocusly cleared for planting of. crops or with the purchase or breeding of
livestock or domesticated fowl. The production of agricultural products ceases
when an agricultural preduct has been transported to the point where it will be
sold by the farmer or processed.

93.3 This exemption does not apply to purchases for use or consumption in
the construction of or permanent inprovement to .real property or to purchases of
gasoline or special fuel. -

§ 110-15-84 Service Statien—— Stations.

24,1 Persons engaged in the business of cperating a gasoline service
station and meking automotive repairs are making sales of tangible personal
property and rendering services subject Lo sales and service tax and use tax.

94.2 Autcmotive repairs which include parts. and installation labor are
subject to tax. Parts sold without installation or labor are also subject to -
tax. Tax must be collected unless an exemption certificate or direct pay permit
is given by the customer.

94,3 Persons engaged in multiple business activities will pay tax on their
purchases for use in their overall business operation on an apporticnment basis.

94.4 A person engaged in the business of selling a taxable service who also
sells taxable tangible perscnal property is only taxable on his purchases to the
extent they are used in that portion of his business of selling tho tangible
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perscnal property, or on purchases for use or consumpticn in the construction of
or permanent improvement to real property, or on purchases of gasoline and/or
spacial fuel. _

94.5 For example, a perscn who has gross receipts of $600,000 derived from
selling taxable services and $400,000 of gross receipts from sales of tangible
perscnal property and who buys an adding machine for use in his business will
only pay tax on 40% (54C0,000 .+ 81,000,000 gross business) of the purchase price
of the adding machine. If purchases for use in business can be ldentified as
used exclusively in one or the other business activities, then the purchase may
be totally taxable or totally sxempt, depending on its use.  COther methods of
apportionment may also be used as long as they are reasonable for the situation.
The method shown above is only one method of apportionment and may not be
reasonable in all situations.

94.6 Purchases of tangible personal property or services not for resale
that are used or consumed exclusively in the business of selling tangible .
personal property are subject to the sales and service tax.

94.7 Purchases of tangible personsl property or services consumed or used
exclusively in the business of dispensing a service subject te the sales and
gervice tax are exempt, except for purchases of tangible personal property and
services to be used or consumed in the constructicon of or permanent improvement
to real property, and purchases of gasoline and special fuel.

94.8 Persons who must pay tax on their purchases on an apporticnment basis
may wish to.obtain a direct pay permit. A direct pay permit or an exemption
certificate may be used to purchase goods for resale without imposition of the
tax at the time of sale. By the fifteenth of each month, a direct pay permit
sales and service tax return and a direct pay use tax return must be filed by
the direct pay permit user, together with any tax due on taxable purchases made
using the direct pay permit during the previous month.

§ 110-15-95 Grocery Store Coupons.

95.1 Since a store is reimbursed by the manufacturer for the amount of a
manufacturer's coupon, the sales and service tax is computed on the gross sales
price without any deduction for the coupon. To illustrate: A container of
laundry detergent sells for $2.50 and the purchaser has a manufacturer's coupon
worth $5.50. " The sales and service tax is computed on the gross sales price of
$2.50. o - '

95.2 In the case of ccupons issued by a greocery-type store for its own
product, the amount of the coupon is not subject to sales and service tax. To.
illustrate: A container of laundry detergent sells . for $2.50 and the purchaser
has & coupon issued by that store worth $.530. The sales and sercice tax is
corputed on the net sales amount of 32.00. This is considered to he a discount
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given by the store.
§ 110-15-96 Royalties.

96.1 Owners of minerals in place who lease the right to another party to
mine the minerals are recelving a royalty, which is payment for an intangible,
and are not liable for the collecticon of sales and service tax cor use tax.

§ 110~15-97 Trailer Parks.

97.1 Persons operating trailer parks who lease space on a temporary basis
must collect and remit sales and service tax on such rental fees. However, fees
charged for the leasing of space on a permanent basis are nct subject to the tax.

For purpcses of this regulation, leasing on a permanent basis is defined as a’

leasing of space for a pericd exceeding three-menths thirty (30) consecutive

days. Where a person leasing space provides other services to the lessees, that
perscen must collect and remit sales and service tax on charges for such services
regardless of whether the space is being leased on a temporarg or permarent
basis.

§ 110-15-98 Medical Taborateries.

98.1. Medical laboratories, because they are heavily regulated by

governmental agencies and when tkey ocperated under the direction of profe551onal
physicians, are dsemed to bhe providing pfoFeSSLOPa? services and thus are not
required to collect and remit sales _and service tax on their fees. However,
medical laboratories are required to pay sales and service tax on purchases for
use 1in their business, except for purchases for resale for which an exemption
certificate mayv be issued.

§ 110-15-99 Professionals - Lawvers, Doctors, Etc.

99.1 Persons who are engaged in  a business and are deemed +to be
professionals, such as lawyers, doctors, and any other person considered to be a
professicnal under West Virginia law, are not required to ceollect and remit
sales and service tax on their services rendered or on any sales of tangible
perscnal preperty incidental teo such services. However, such professiconals must
pay sales and service tax on all purchases for use in their business, except for
purchases for resale when the resale is a nonprofessicnal sale subject o the

sales and service tax, for which an exempticn certificate may be issued.

99.2. Persons who provide continuing professicnal education and self-study

courses leading to satisfactorv fulfillment of continuing professional education

requirements may be considered to be professionals.

99.2.1° A professicnal nonpreofii organization or othor person

providing confinuing professional educaticon courses fo members of a rocognized

J—i
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profession is itself engaged in the provision of professional services which are

excepted from the consumers sales tax. — However, the nonprofit professional

organization rendering Professional services must pay consumers sales tax on all

sales to it of tangible personal property (including leases thereof) or taxable

Services unless the transactions are exempt per se from tax as set forth in 110
C.S.R. 15, § 9.2. The exemption for electrenic data processing services is a

refundable exemption and 1s also available to these organizations.

99.2.2 Meals, food and beverages and written materials, provided as

an incidental comporent of a course of continuing professional education  the

oSt of which is included in the registration fee charged the participant or

purchaser of the continuing professional education, are excepted from the
consumers sales tax as an integral part of the Drofessional services.

29.2.3 Written course materials, purchased separately from the

rofessional nonorofit organization, which gqualify for continuing professicnal
E r

education credits, also constitute the provision of professional services dnd

are ewomot from Consumers saies tax when the purchaser obtains continuing

professional educational credit in conjunction with such purchase thrcough the

use of such written materials. If written materials are purchased by a

professional primarily for reference, and no professicnal education credit is

provided, such saie of written materials is subject to consumers sales taxes.

99.2.4 If a sale of tangible personal property or taxable services

by a West virginia vendor is exempt from consumers sales tax, that sale is

exempt. from West virginia use taxes when the sale 15 made by an ocut-gi-state

vendor. If the sale by a wWest virginia vendor is taxable for consumers sales

tax purcoses, then the sale of the same or similar property or services by an

out—of-state vendor will be subject to West Virginia use taxes, with credit

being allowed for sales taxes lawfully paid on the transaction te another state.

Whether the vendee pays use tax to the vendor or remits it directly to the Tax

Commissicner derends on (1) wnether the out-of-state vendor 1is authorized or

required to collect West Virginia use taxes; (2) whether the exemption is a

refundable exemption or one for wWhich an exemption certificate may be given; and

uses its West Virginia direct pay permit

number.

§ 110-15-100  Flight Instruction.

100.1 Fees charged for instructing students to fly are services which
are exempt from the sales and service tax. Sales of textbooks required for the
course are also exempt. However, receipts From the sales of instructional aids
are taxable. Fxamples of taxable receipts are sales of textbocks not required
to be used in the course of instruction and sales of navigation plotters,
calculators, etc.

100.2 all purchases of property or services for use in conducht of this
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type of business are taxable, except for purchases for resale for which en
exemption certificate may be. issued.

§ 110-15-101 Ballrocom Dancing.

101.1 Income received for instruction in ballroom dancing is a personal
service exempt from sales and service tax.

101.2 Sales and service tax must be paid on all purchases of tangible
personal proDertv and services which are used or consumed in this type of
business, except for purchases for resale for which an exemption certificate may
o] lssued.

§ 110-15-102 Consultants.

102.1 Persons engaged in the business of providing ceonsulting services,
who are considered professionals in their fields, such as doctors, lawyers or
any other activity deemed to be professional, are not required to collect and
remit sales and service tax c¢n their fees charged for such prefessiocnal

consulting services. Censultants not eensidered- &£e- -kb= rendering
professional services are responsible for collecting and remitting the tax on
their services. Services provided by consultants, who are censide-red-teo-ke

prefessienaia; - deemed professicnal in accordance with Section 8§ of these
regulatlons whjch do not fall within the scope of the consultant's professional
expertise are subject to the tax.

10z.2 For exarple, the service of meking copies or conducting survey
polls would not require a professional expertise, and would, therefore, be
subiject to tax.

102.3 . _ Consultants who are considered to be professionals are required
to pay sales and service tax and use tax on all purchases for use in their
business, except for those purchases which are made for use in rendering a
nonprofesslopaW service subject to the tax. Consultants who are not considered
professicnal may issue exemption certificates for purchases for use in their
business, except for purchases of material and labor used for the construction
of or permanent improvement of real property and purchases of gasoline and
special fuel.

§ 110-15-103 Exterminators.

103.1 _ Persons engaged in the business of exterminating insects,
rodents, or other pests are engaged in rendering 2 service subject to sales and
service tax and use tax. When tangible personal property is transferred to the
customer in the rendition of such services, the tax must be compuiled upon the
total price or charge. o -

)
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103.2 . DPersons engaged in repairing or replacing real property damaged
by insects, rodents, etc., may be engaging in coniracting activity exempt from
the sales and service tax and use tax.

103.3 Purchases of tangible perscnal preoperty or services consumed or
used in the business of dispensing a service subject to the sales and service
tax are exempt, except for purchases of tangible personal property and services
to. .be used or consumed in the construction of permanent improvement to real
property, and purchases of gascline and special fuel.

103.4 “Purchases for use in business made by exterminators, who also:
engage in contracting activities, may be totally taxable or exempt or partially
taxable or exenpt depending on their use. If an item is used in the service
activity and directly used in the contracting activity, it would be totally
exenpt. However, items which are used in the service activity and indirectly
used in the contracting activity, such as office furniture or supplies, would be
partially taxable. To determine how much tax should be remitted, the purchase
price must be apportioned between taxable and nontaxable activities.

103.5. . = - -Perscns rendering exterminating services and engaged in
contracting time shall maintain separate charges in order that sales and service
tax may beccmputed on the exterminating services and omitted on the contracting
charges.

§ 110-15-1C4 Plane and Boat Rides.

104.1 Fees charged for the transportation of individuals on excursions,
sicht-seeing trips, business trips and the like by persons, who are not subject
to regulation by the West Virginia Public Service Commission, are subject to the
sales and service tax.

104.2 Purchases of tangible personal property orn services for use or
consumption in the business of selling a service subject to the sales and
service tax are exempt from the sales and service tax, except for purchases of
tangible perscnal property and services to be used or consumed in  the
construction of or permanent improvement to real preperty, and purchases of
gasoline and special fuel. -

§ 110-15-105. Insurance Agencies.

i05.1 ‘Sdles tax does not epply to sales of insurance by insurance
agencies. The sale of insurance is a sale of an intangible and, thus, is not
subject to the sales and service tax and use tax.

105.2 . Purehases All purchases for use .in business made by insurance
agencies are subject to sales and service tax and use tax. Alse-— f-nsurance
egereieg-are-subject~to-gales-and-service—tan-en-purchases-rela-ted-to~any—zental
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of-real-preperty-or-other—type-ren-texable-service-that-they-may-provides

§ 110-15-106 Natural Resource Brokers.

ioe.1 Fees or commissions earned from transacting business as a natural
resource” broker are subject to the sales and service tax and use tax.

10e.2 Tax must be collected on these fees unless a direct pay permit is
presented by the purchaser.

Appendix 1.  List of Condiments.

This “list of condiments which are eligible food items is intended to
llustrate application of these terms and 1s not intended to be a ccmprehenswve
llstlng .

1.1 Essential Qils, Cleoresins (Solvent—pree) and Natural trectlves.

Alfalfa
Allspice - .
Almond, bltter (free from prussic acid)
Arbrette (seed)

Angelica root

angelica seed

Angelica steam

Angostura (cusparia bark)

Anisa o

Asafetida

Balm {(lemcn balm)

Balsam of Peru

Basil .

Bay leaves

Bay (myrcia oil)

Bergamot (bergamot orange)

Bitter almond (free from prussic acid)
Bols de rose . .

Cacao ,

Camcmile (chamcmile) flowers, Hungarian
Camomile (chamemile) flowsrs, Roman or English
Cananga :

Capsicum

Caraway

Cardameom seed

Carbe bean

Carrot.

Cascarilla bkark

Cassis bark, Chinese
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Cassia bark, Padang or Batavia
Cassia bark, Saigon
Celery seed

Cherry, wild, bark
Chervil

Chicory

Cinnamon bark, Ceylon .
Cinnamon bark, Chinese
Cirinamon bark, Saigon
Cinnamon leaf, Ceylon
Cinnamon leaf, Chinese
Cinnamon leaf, Saigon
Citronella

Citrus peels

Clary (clary sage)

Clove bud

Clove leaf

Clove. stem

Clover

Coca (decocainized)
Coffes

Cola nut

Coriander

Corn silk

Cumin (curmin)

Curacao corange peel (orange, bitter peel)
Cusparla bark

Dancdelicn

Candelion root

Dog grass: (quackgrass trltlcum)
Elder flowers

Fstragole {esdragol, esdragon, tarragon}
Estragon (tarragon)
Fennel, sweet

Fenugreek

Galanga {galangal)
Geranium

Garanium, East Indian
Ceranium, rose

Ginger

Clycyrrhlza.
Gilyeyrrhizin, anmoninated
Grapefruit

Guava

Hickory bark

Borehound (hoarhound)
Hops
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Horsemint
Hyssop
Irmortelle
Jasmine
Juniper (berries)
Kela nut

Laurel berries
Laurel leaves
Lavender

Lavender, spike
Lavandin

Lemon :

Lemon balm (see balm)
Lemon grass :
Lemon peel
Licorice  _.

Lime

Linden flowers
Locust bean

Lupulin

Mace

Malt {extract)
Mandarin

Marjoram, sweet

Mate }

Melissa (see bkalm)
Menthol

Menthyl acetate
Molasses (extract)
Mustard

Naringin

Netroli, bigarade
Nutmeg

Cnion

Orange, bitter, flowers
Qrange, bitter, peel
Crange leaf

Crange, sweet _
Qrange, sweet, flowers
Crange, sweet, peel
Or iganum

Palmarcsa

Paprika

Parsley

Pepper, blac

Pepper, white
Peppermint
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Peravian balsam

Pettigrain .

Pettigrain lemon

Pettigrain mandarin or tangerine
Pimenta

Pimenta leaf = o
Pipcissewa leaves

FPomegranate

Prickly ash bark

Rose absolute AU .
Rose (otto of roses, attar of roses)
Rose buds

Rose flowers

Rose fruit {(hips)

Rose geranium

Rose leaves

Rosemary

Saffron

Sage

Sage, Greek

Sage, Spanish

St. John's bread

Savory, sutner

Savory, winter

Schinus molle . . _
Sloe perries (balckthorn berries)
Spearmint

Spike lavender .

Tamar ind

Tangerine

Tannic acid

Tarragon

Tes

Thyme

Thyme, white

Thyme, wild or creeping’
Triticum {seed or grass)
Tuberose

Turmeric

Vanilla

Viclet flowers

Violet leaves -
Biolet leaves absolute

Wild cherry bark

Ylang-vlang

Zedoary bark
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1.2 Flavorings and Flavoring Extracts.

Qil of Iemon - -
Vanilla extract

Vanilla flavering

Vanilla powdégr

Vanilla - -vanillin extract
Vanilla - vanillin flavoring
Vanilla - vanillin powder

1.3 Focd Colorings.

1.4 Food Dressinas.

French dressing
Mayonnaise
Mayonnaise dressing
Salad dressing

1.5 CGlazes. o : i
1.6 Gravies.

1.7 Herbs {For Which No Medicinal Qualities Are Claimed).

Angelica
Anise
Bee balm
Bays
Berage
Bunnet
Camcmile
Capers
Caraway
Celenes
Chervil
Chives
Corriander
Dill
Fennels
Genugreek
Geraruam
Horehound
Horseradish
Hyssop
Lavender
Leeks
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Lemon Verbena
Lovage
Marigold
Mayorame
Mints
Mustards
Nasturtium
Cnion
Parsleys
Peppers, red and green
Ramps - .
Rosemary

Rue

Sage

Savories. .
Scallions

Sesame

Shallots

Sorrels. .
Sweet Woodruff
Tarragon

Thymes

Waldmeister

Wild leeks

1.8 Marinades.

1.8 Mustard.

1.310 Natural Substances and Extractions (Solvent-Free) Used in Conjunction

With Spices, Seasonings and Flavorings.

Algae, brown

Algae, red
Apricot kernel (persic oil)
Bulse -

Kelp (see algae, brown)

Peach kernel (persic oil)

Peanut stearine . o _

Persic oil (see apricot kernel and peach kernel)
Quince se=d

1.11 Pepper.

Rlack pepper
Cayernne pepper
Red pepper
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White pepper

1.12 salt and Salt Substitutes.

Coarse or kosher salt

Cooking or table salt

Dairy salt

Monozodiom glutamate

Pickling salt

Seasoned salt - These are usually a comblnatlon of vegetable salts, spices
and monozodium glutomates.

Smoked salt .

Sour salt

Vegetable salt - These are sodium chloride with added vegetablo extracts,
celery and cnion.

Salt substitute - These are chlorides in which scdium is replaced by
calcium, potassium or ammonium.

1.13 Sauces.

Worcestershire sauce
Soy sauce

A-1 steak sauce
Barbecue sauce

Shrimp cocktail sauce

1.14 Spices and Other Natural Seascnings and Flavorings.

Al falfa herb and seed

Allspice .

2mbrette seed .

Angelica

Angelica root

Angelica seed . . ,

Anise. . _ . : 7 f,
Anise, star

Balm {lemon balm)

Basil, bush
Basil, sweest
Bay
Calendula

Camomile (chamomile), English or Roman
Camomile {(chamomile}, German or Hungarian
Capers

Capsilcum

Caraway

Caraway, black (black cumin)
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Cardamon

Bassia, Chinese

Cassia, Padang or Ratavia
Cassia, Salgon

Cayene pepger

Celery sesd

Chervil

Chives

Cinnameon, Cevlon
Cinnamen, Chinese
Cinnamen, Salgon

Clary {clary sage}

Clover

Cloves

Corlander. . .

Cumin (cummin}

Cumin, black ({(black caraway)
Elder flcwers Ny
Fennel, common

Fernel, sweet {finocchio, Florence fennel)
Fenugreek

Galanga (galangal}
Garanium ’

Ginger

Glycyrrhiza

Crains of paradise
Horehound (hoarhound)
Horseradish

Hyssop

Lavender

Licorice

Linden flowers

Mace

Marjoram

Mustard, black cr brown
Mustard, brown

Mustard, white or yellow
Nutmeg

Oregano (oreganum, Mexican oregano, Mexican sage, origan)
Paprika

Parsley

Pepper, black

Pepper, cayenne

Pepper, red

Pepper;” white

Peppermint

Poppy seed
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Rosemary
Saffron’
Sage
Sage, Greek

Savory, sSummer
Savory, winter
Sesame
Spearmint

Star anise
Tarragon
Thyme

Thyme, wild or creeplng
Turmerlc
Vanilla
Zedoary

1.15 Vinegar.
Appendix 2. List of Taxeble Medicines and Health Aids.

This list of taxable medicines and health aids is intended to lillustrate
application of these terms and is not intended to be a comprehensive listing.

Absorbine Jr.

Acne preparations

Alka Seltzer

Alphen pills

Anacin

Analgesics

Antacids
Anti-perspirants
Antiseptics

Appetlte bu1lders
Appetlteﬁgeducers

Aromatic lozenges (SEN-SEN)
Aspergum

Aspirin

Athlete's foot preparaticns
Bay lotions, ointments and powder
Rack plasters

Bactine

Beauty creams, mask preparations, etc.
Bengay

Benzoin (tinctine)

Bisodol -

Boric acid ointment
Breath swesteners
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Brewer's yeast

Bricschi

Bromo Seltzer

Bufferin

Burn ointment and loticn
Calamine Lotion

Callus plasters
Campho-Phenique

Camphor ice

Castor oil

Cathartics

Chocks

Chooz

Clearasil

Cleansing creams and lotions
Cocoa butter (for healing)

Cod liver oil

Cold creams

Cold tablets

Colegnes

Contraceptive creams and jeilles
Corn pads

Cosmetic stocking preparatloﬂs
Cosmetics

Cotion

Cough and cold items

Cough drops

Cough sSyrups

Cumlers
Cuprex
Curlers .
Cuticle softeners and removers
Dandruff shampoos -
Decongestants '

Dental floss

Dentifrice

Denture adhe51ves liners, stain removers

Decdorants. e
Depilatories -
Desenex

Disinfectants -

Epsom Salts

Eucalyptus oil

Ex-Lax

Eye cosmetics

Eye olntment

Eve washes
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Face creams, lotlons packs, powders
Facial 0115

Feen—a-Mint

Fleet enema

Feot deodorizers, lotions

Foeundation makeup £ilm

Freckle removers

Gelusil

Geriteol

Clycerine

Glycerine supp051torles

Hair bleaches, dyes, rinses, tints
Hair removers, restoratlves straighteners
Hair sprays

Hand creams, lotions
Henna

Infrarub

Inhalants

Insect repellents
Iodine

Iscdine

laxatives

Leg makeup

Lip ices and salves
Lipsticks, refills
Liquid lip celor
Liguid steckings
Listerine

Manicure preparaticns
Mazcara T °

Massage creams
Mercurochrome
Merthiclate .
Milk of Magnesia
Milk or Magresia tablets
Mineral oil

Moth balls
Mouthwashes

Mustache wax

Mustard Dlasters
Musterole

Nail bleaches whiteners
Noxema

Nupercainal ointments
0il of wintergreen (for medicinal curposes)
Olive oil (for medicinal purposes)
Perfumes
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Permanent waving creams, lotions, neturalizers

Percxride

Pessaries e

Petroleum jelly

Pile ointments

Rectal preparations

Rolaids

Rose water

Rouges

Rubbing alcohol

Sachets .

Salt (for purposes other than human consumption)

Sanitary napkins

Scelp lotions and ointments

Shampoos

Shaving preparaticons

Skin balms, bleaches, creams fresheners, lotions, oils, stain removers,
tonics, whiteners .

Scap

Soda mint tablets

Stain removers

Styptic pencils

Sumburn remedies i

Suppositories : -

Talcum povder

Texture creams

Tincture icdine

Tissue creams : =

Toilet ammonia, creams, lanclin, waters

Toothache drops '

Toothbrushes

Toothpaste and tooth powder

Tums

Unguentine

Vaginal preparations

Vanishing Creams

Vaseline o

Vitamin A-D cintment

Vitamins

Water softeners .

Wave sets

wWitch hazel

Zinc-oxlde ointment

Appendix 3. GCrocery Store Taxable Sales.

The following list is comprised of items commenly sold by grocory stores
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and which are subject to tax at the five percent (5%} tax rate.
examples and is neot all inclusive. .

Alr fresheners and decdorizers

Ale and beer

Alumirm foil

Anti-perspirants and deodorants
Automative supplies

Baby bottles

Batteries

Beauty supplies (hand lou1©n bath oil)
Bird feeders

Bleach

Brooms, brushes and mops

Canning supplies (jars, lids)

Candles and party supplies

Charcoal briquettes and lighter

Cigar, cigarettes and tcbacco

Cleaning supplies (Lysol, Pine-Sol)
Clothes pins and clothes llne
Cosmetics

Dental Hygiene products

Dietary supplements (Ayds)

Dishes and cooking pans”

Dishwashing liquid and dlehwatev detergent
Cyes ’
Electric llght bulbs

Extension cords

Feminine hygiene products

Fertilizer

First aid supplies

Fuses _ —

Glassware and mugs

Greeting cards

Hardware supplies {screwdriver, hammer}
Household glue and cement

Insect and pest repellant

Hair products (hair color, sprays, permanents)
Hair removal products (Nair, Zip)
Hosiery

Kitchen utensils , : ,
Laundry supplies (detergent, starch, fabric softeners)
Matches

Medicines

Mens toiletries (shaving cream)

Mouthwash

Paper prcducts

163

This list gives




State Tax Department : D e
Title 110
Series 15

Pet food and supplies i
Picture frameés . o
Plant supplies (pots, food)

Plastic products (trash bags, waste cans, storage containers)

Potted plants

Razor blades and razors

Sandpaper ~ '

School supplies

Scouring agents (SCS, brillo pads)
couring powders

Sewing supplies

Shoe laces and shoe care products
Secap and soap preducts

Sponges

Suntan lotions, oils, creams and screens
Thermometers '

Toys - —— .

Towels (dish, hand)

Vacuum clean bags

Vegetable seeds

vitamins

wWaves and polishes
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CONSUMERS SALES AND SERVICE TAX (67%) RATE CHART
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CONSWRMERS SALES AND SERVICE TAYX (57) RATE CHART
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APPENDIX 6

State Tax Bepartment

of Best Birginia
ARCH A. MOQORE. JR. MICHAEL E CARYL

GOVERNOH Thariesion 25305 COMMISSIONER
REPRESENTATIVE LIST OF TAXABLE SOFT DRINK PRODUCTS

DATE: July 1, 1988

TO: . Soft Drink Accounts

FROM: Lloyd Fridley, Director )éé%}

Accounting Division

NOTE: THIS LIST SUPERCEDES ALL PREVIQUSLY DATED REPRESENTATIVE LISTS AND
SUPPLEMENTS.

This memorandum is prepared for the purpose of presenting a representative list of
those drinks, syrups and powders subject to the West Virginia Soft Drink Tax Act (WV
Code § 11-19).

BECAUSE OF THE VAST NUMBER OF PRODUCTS BEING MARKETED, TEIS LIST TS NOT INTERDED TO
BE ALL INCLUSIVE AND THE ABSENCE OF ANY PRODUCT DOES NOT IN ANY MANWER INDICATE WHETHER
OR NOT TEAT PRODUCT IS OR IS NOT SUBJECT TO THE SOFT DRINK TAX.

The taxable products are divided into five Sections for which explanations and
lists follow. These Sections are:

Section I . Bottled and Canned "Soft Drinks"

Section II Bottled and Canned Drinks, Ades and Punches

Section III Flavored Milk Drinks

Section IV Powder Bases

Section V Syrups, Shake Bases, Drink Bases, Frozen Concentrates

and Liquid Concentrates

Briefly, all items listed in Sectioms I through III {finished drirks)} are subject
to the Soft Drink Tax upon receipt or manufacture in the State of West Virginia without
regard to whom sold or by whom used or consumed. Items listed in Section IV are subject
to the tax the same as Sections I through III with the exception of breakfast drinks and
chocolate or malt flavors which are not subject to the tax when used domestically.
Tremg listed in Section V are subject to the tax when sold for use by or for resale to
commercial enterprises such as restaurants, drive-insg, theatres, schools, canteens or
hospitals offering finished drinks to the consumer, but not when sold for domestic use,

All items listed in Sectioms I, III, and V are required to have indicia affixed to
the crown, 1id, or container of the preduct. Products referred to in Sections II and IV
are not required to have the indiciaz affixzed by administrative decision. Taxes on items
in Sections II and IV are payable by the invoice method only, with ne discount allowed.
When paying by invoice method, Schedule 5 must be completed with your Monthly Seoft Drink
Report. Schedule 5 may be obtained by contacting the Accounting Division.




An excerpt Irom the Soft Drink Code and a Taxable Soft Drink Identification Chart
is attached for your information.

In the event you have a question about the taxable status of. any product not
clearly indicated herein, please submit Form DELT 20.38 '"Application for Exemption of
Soft Drink Tax" in duplicate for a status ruling. You may obtain this form by
contacting the Accounting Division.

Additional iInformation may be obtained by contacting the West Virginia Tax

Department, Accounting Division, Cigarette/Soft Drink Tax Return Unit, P. 0. Box 2991,
Charleston, West Virginia 25330. Telephone (304) 348-8500.
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STATE TAX DEPARTMENT - ACCOUNTING DIVISION

Excerpt from Chapter 1ll, Article 19, Code of West Virginia (Soft Drink Tax) Section 1.
Definitions "As used in this article:"

() "Bottled soft drinks" shall include any and all non-alcoholilc beverages, whether
carbeonated or not, such as soda water, ginger ale, coca cola, lime cola, pepsi cola,
doctor pepper, root beer, carbonated water, orangeade, lemonade, fruit juice when any
plain or carbonated water, flavoring or syrup is added, or any and all .preparations
commonly referred to as "soft drinks" of whatever kind, which are closed and sealed in
lass, paper, or any other type of container, envelope, package, or bottle, whether
manufactured with or without the use of any syrup. The term "bottled soft drinks" shall
not include fluid milk to which no flavoring has been added, or natural undiluted fruit
juice or vegetable juice.

(2 "Natural undiluted fruit juice" shall mean the liquid resulting from the pressing
of fruit with or without sweetener being added, or the 1liquid resulting from the
reconstitution of natural fruit juice concentrate by the restoration of water to
dehydrated natural fruit julce with or without sweetener being added.

{(3) "™atural undiluted vegetable juice"™ shall mean the liquid resulting from the
pressing of vegetables with or without sweetener being added or the liquid resulting from
the reconstitution of nmatural vegetable juice concentrate by the restoration of water to
dehydrated natural vegetable julce with or without sweetener being added.

(4) "gweetener" shall mean sugar only, artificial or natural, which singularly flavors
the taste of a natural undiluted fruilt juice or matural undiluted vegetable julce.

(5 "Soft drink syrups and powders" shall include the compound mixture or the basie
ingredients, whether dry or liquid, practically and commercially usable in mzking, mixing
or compounding soft drinks by the mixing thereof with carbonated or plain water, ice,
fruit, milk or any other product suitable to make a soft drink, among such syrups being
such products as coca cola syrup, chero cola syrup, pepsi cola syrup, doctor pepper syrup,
root beer syrup, mu-grape syrup, lemon syrup, vanilla syrup, chocolate syrup, cherry smash
syrup, rock candy syrup, simple syrup, chocolate drink powder, malt drink powder, or any
other prepared syrups or powders sold or used for the purpose of mixing soft drinks
commercially at soda fountains, restaurants or similar places as well as those powder
bases prepared for the purpose of domestically mixing soft drinks such as kool aid, oh boy
drink, tip top, miracle aid and all other similar preoducts.

(6) "Simple syrup” shall mean the making, mixing, compounding or manufacturing, by
dissolving sugar and water or any other mixtures that will create simple syrup to which
may or may not be added concentrates or extracts . . .

(7 "Domestic use” shall mean for use exclusively in the home.
(8) "Commercial use" shall mean for use by restaurants, drive-ins, theaters, canteens,

schools, hospitals, or any other soft drink venders offering finished drinks to the
consumer.,




SECTION I

Bottled and Canned Soft Drinks Up to and Including 3 Liters

Taxable: Both commercial and domestic use

Rate of Tax: one cent per 16.9 cunces or fracticn thereof
or one cent per cne-half liter or fraction thereof
Indicia: Required to be eon cap, lid or container

Included in this section are those bottled or canned
finished drinks commonly referred to as "soft drinks",
such as Coke, Pepsl, Royal Crown, Seven-Up, etc.,
usuaily but not always carbonated. Iced tea and
lemonade are included when bottled or canned as a soft
drink.




SECTION I

BOTTLED AND CANNED SOFT DRINKS UP TO AND INCLUDING 3 LITERS

"A11 varieties" shall be abbreviated AV.

A& W

Barrel of Root Beer
Berkley Club

Big K (AV)

Big Red

Bubble Up

Cana

Canada Dry (AV)
Canfield (all flavors)
Capitol

Carnival

Cayna (various flavors)
Checkers

Cheerwine

Cherikee Red Pop
Choc-ola

Chocolate Cow
Chocolate Shake

Club House Cola

Club Soda

Coca-Cola (AV)
Collins Mixer

Corrs (AV)

Cott (AV)

Cotton Club

Country Time

Crass Ginger Ale
Crush (AV)

Dad's Root Beer

Diet Rite Cola

Dodge City Sarsaparilla
Double Cola - )
Dr. Browns

Dr. Pepper -

Famous Amos Choceolate Drink

Fanta (AV

Faygo (AV)

Food Club

Food Rite

Foodland

Fresca

Frostie

Gatorade

Generic

Glendale (all flavers)
Golden Brown (all flavors)

BRANDS

Golden Crown (all flavors)
Golden Harvest (all flavors)
Gréenbrier Ginger Ale

Hansen's Natural Soda

Highs

Hires Root Beer

Hoffman Diet

Hoffman Iced Tea

Hyde Park

IBC Root Beer

Jolt

Julep

Jumbo

King Cola

Kist

Lemon Tree

Like

Liptons Iced Tea

Masons Root Beer

Mello Yello

Mineral Water with Flavoring Added
Minute Maid (all flavors)
Moonshine Seft Drink

Mountain Dew

Mr. Pibb

Katural 90 (all flavers)
Nature's Natural (all flavors)
Nehi (AV)

Nestea Iced Tea

Nu-Grape

01d Tyme (all flavors)

Par T Pak

Pennsylvania Dutch Birch Beer

.Peoples

Pepsi Cola (AV)

Perrier Water with Flavoring Added
Quinine Water

Red and White (all flavors)

Rocky Top (all flavors)

Royal Crown Cola (AV)

Schwepps

Seagrams (AV)

Seltzer Water with Flavoring Added
Seven Eleven

Seven Up (AV)

Shasta

Sipity Doo Da




BOTTLED AND CANNED SOFT DRINKS UP TQ AND INCLUDING 3 LITERS

SECTION I (CONT'D)

Ski 50/50

Slice (all flavors)
Spree

Sprite

Squirt

Suburban Bubbles
Suncrest .

Sun Dance (All Flavors)
Sunkist

Sure Fine

Tab

Tahitian Treat

Tampo Natural Flavors
Teem

TEIS IS ¥OT AN ALL-TNCLUSIVE LISTING.

Thorofare

Topp

Triple Cola
Tonic Water
Upper Ten
Verniors

Weight Watchers
White Rock (AV)
Wink

Yoo Hoo

Yukon Club

76 Lemon Lime




SECTICN

IT

Bottled and Canned Drinks, Ades and Punches (Finished Drinks)

Taxable: Both commercial and domestic use

Rate of Tax: one cent per 16.9 ounces or fraction thereof
or one cent per one-half liter or fraction thereof
Indicia: Hot required to be on item. Invoice payment
only, no discount.

Section II shall include all non-carbonated fruit drinks,
ades and punches, nectars and juice cocktails, with the
exception of 100Z pure undiluted fruit or vegetable juice.




SECTION IT

BOTTLED AND CANNED DRINKS, ADES AND PUNCHES (FINISHED DRINES)

A & P Drinks

Adams

Apricot Nectar Drink

Bluebird

Borden Drinks (AV)

Breakfast Cocktail

Bright and Early Breakfast Beverage
Broughton Drinks (AV)

Capri Sun

Carnival Drinks

Citrus

LCost Cutter

Cranberry Juice Cocktail (all flavors)
Daily's Breakfast Drinks
Daily's Little & Big Hugs (AV)
Del Monte Drinks (AV)

Dole -
Farmbest Drinks (AV)
Flve-Alive

Food Club Drinks

Fresh & Pure

Garvins Drinks (AV)

Gatorade (all flavors)

Generic

Gold Seal .

Golden Harvest (all flavors)
Golden Isle

Harvest Fresh Punch

Hawaiian Punch

Hearts Delight (all flavors)
Ei-C

Highs

Hyde Park

Juice Bowl (AV)

Jug-A-Juice (all flavors)

FKocl Aid (drink boxes)

Eraft Magiec Tree (all flavors)
Kroger Drinks

THIS IS NOT AN ALL-INCLUSIVE LISTIKG.

BRANDS

~10-

Liptons Ice Tea (3 pack)
Minute Maid

Motts

Mr. Juicy

Mrs. Lanes

Ocean Spray

Crangina Orange Drink
Realemon

Recharge Thirst Quencher
Rich and Easy Breakfast Delight
Seneca

Sexton

Ski

Smiths

Sportade

Springdale Drinks
Springfield Drinks

Sun Dew Big Sippers

Sun Gold Citrus Punch
Sunburst Teeni Drinks
Sunny Delight

Superior Dairy

Suprene

Tang Fruit Box Drink
Teddy Bear Drinks (all flavors)
Thirstee

Tree Sweet Citrus Combo
Tri Valley

Tropi-Cal-lo

Tropicana

United Dairy Drinks (AV)
Valley Bell Drinks (AV)
Veryfine Drinks

Wagner (AV)

Welchade Grape Drink
White House

Wylers (3 pack)

Yabba Dabba Doo




SECTION III

Flavored Milk Drinks

Taxable: 3Both commercial and domestic use

Rate of Tax: one cent per 16.9 cunces or fraction thereof
or one cent per one-half liter or fraction thereof.
Indicia: Required to be on container.

Included in this section are chocolate milk, chocolate or
other flavored milk drinks and egg nog, normally supplied
to retall stores, commercial outlets or direct delivery to
customers by dairy companies.

Also included are flavored shake mixes sold as milk shakes
by retail accounts.

-11-




SECTION IV Powder Bases

Taxable: Both commercial and domestic use (breakfast
drinks, chocolate or malt flavor taxable for commercial
use only). _

Rate of Tax: one cent per ounce or fraction thereof.
Indicia: Not required to be on item. Invoice payment
only, no discount.

Included in this section are those crystals, granules,
pewders, or tablets prepared for the purpose of
domestically mixing soft drinks. Examples of those
presently marketed are all iced tea mixes when sweetensd
and/or flavored, Kecol-Aid, Cheeri-Aid, Fla-Vor-Aid, among
others. Breakfast drinks, chocolate or malt flavored
preparations in this section are taxable for COMMERCTAL
USE ONLY but not when sold for domestic use. Pure tea
with no sweeteners and/or no flavoring is not taxable.

-12-




SECTION IV

POWDER BASES

Iced Tea Mixes

AG&P

Bigelow

Crystal Lite Fruit Tea Mixes
Hyde Park

Kool Aid

Krogers

Liptons

Nestea Ice Teasers
Nestles -
Salada '

Tender Leaf

Tetley's

Twinings Iced Tea Mix

Powdered Drink Mixes

Alba 77 Drink Mix

All Kitchens Imitation Orangeade Mix
Apple Tree Drink Mix

Aunt Wicks Beverages Mixes {all flavors)
Avondale Drink Mix

Borden Lite Line (all flavors)

Bugs Bunny & Pals (all flavors)

Cammival Drink Mix

Cheeri-aAfd (all flavors)

Cost Cutter Lemonade Mix

Country Time (all flavors)

Crystal Lite (all flavors)

Drink Aid

Fizzies Tablets (all flavors)
Fla-Vor-Aid (all flavors)

Food Club Drink Mixes

Freshie (all flavors)

Funny Face (all flavors)

Gatorade Powdered Drink Mix .
Generic Powdered Scoft Drink Mixes (all flavors)
Hawailian Punch

Hyde Park (all flavors)

Instant Replay

Knox Gelatin Drink (all flavors)
Kool-Aid {(all flavors)

Libby's Frost Drink Mix -
Lipton (all flavors)

Minute Maid Crystals

Nestle Quick - all flavors are taxable for commercial and domestic use except chocolate,
Chocolate flavor is taxable for commercial use only,

PDQ = all flavors are taxable for commercial and domestic use except chocolate.
Chocolate flavor is taxable for commercial use only,

-]3=




SECTION IV (CONT'D)

POWDER BASES

Salada Drink Mizxes

Shapely Shake Mix

Siim Fas Shake Mix

Sun Apple Powdered Drink Mixes (all £lavors)
Sunkist Lite (2ll flavors) )

Sweer & Lo Drink Mix

Tom Quick {all flavers)

Wet Enewpgy Drink Mix

Wylers Drink Mixes (all flavors)

Breakfast Drinks and Chocolate or Malt Flavored Powdered Drink Mixes (Taxable for
Commerical Use Only)

Carnation Instant Breakfast Drink (AV)
Carnation Instant Cocoa Mix
Hersheys Hot Coceoa Mix

Kraft Instant Malt Powder
Kroger Instant Breakfast
Nestles Quick - Chocolate
Ovaltine-Chocolate Malt

P D Q Granulated - Chocolate
Pillsbury Instant Breakfast (AV)
Swiss Miss Instant Cocea

Tang

THIS IS NOT AN ALL INCLUSIVE LISTING.
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SECTION V Syrups, Shake Bases, Drink Bases, Frozen Concentrates and
Liquid Conecentrates

Taxable: Commercial use only

Rate of Tax: Eighty cents per gallon and in like ratic
each part thereof or eighty-four cents per four liters
and in like ratio each part thereof.

Indicia: To be affixed to container to be defaced
upon use of product.

Included in this section are those syrups, bases and
concentrates (whether liquid or frozen) used, by adding to
another f£fluid, in the preparation of finished drinks by
any commercial enterprise. Exempt are those frozen
concentrates which, when water 1s added, reconstitute the
Juice to its natural state,

NOTE: A syrup of more than single strength is taxable
in the ratio that its strength bears to single
strength syrup. Example: A syrup noted as 3 to
1 is taxable as 4 units since one unit of the
syrup concentrate would be mixed with 3 units of
simple syrup to make units of single strength

syTup.
CAN_SIZE QUNCES *TAX RATE
2k 27 oz. 17¢
#5 46 oz. 2%8¢
#10 96 oz. 60¢

*Tax rate is for single strength conly.
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SYRUPS, SHAKE BASES AND DRINK BASES (ALL TFLAVORS)

SECTION V

A & W Root Beer Syrup
Daily's Syrups
Diasert Syrup
Hersheys Syrup

Hires Fountain Syrup
Jubilee Drink Base
Jubilee Shake Base
Jubilee Slush Flavor
Jubilee Syrup

Eraft Beverage Syrup
Moa Moa Punch

Ocean Spray Concentrate
Phillips Syrup

Ramsey Fruit Shake
Ramsey Krush Base
Ramsey Syrup
Richardson Shake Base
Richardson Slush Flavor
Richardson Syrup
Rocket Base

Sexton Base

Sexton Syrup

Stewarts Concentrate
White Rose Redi-Tea

THIS IS NOT AN ALL-INCLUSIVE LISTING
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