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TAX CREDIT FOR EMPLOYING FORMER EMPLOYEES

OF COLIN ANDERSON CENTER
'110-13I-1.  General.
1.1.  Scope.  --  This legislative rule explains and clarifies the Tax Credit for Employing Former Employees of Colin Anderson Center Who Lost Their Jobs Due to the Closure of the Center, which is established by W. Va. Code '11-13I-1 et seq.

1.2.  Authority.  --  W. Va. Code ''11-10-5, 11-13I-3(c) and 29A‑3-15.

1.3.  Filing Date.  -- April 17, 1996.

1.4.  Effective Date.  -- May 1, 1996.

'110-13I-2.  Definitions.
When used in this rule, the terms appearing in this Section shall be assigned the meanings provided in this Section unless the context in which a term is used clearly indicates a different meaning.

2.1.  "The Credit" means the credit that is established by W. Va. Code '11-13I-1 et seq. and is explained in this rule.

2.2.  "Employment" means the provision of services under a contract of employment, either express or implied.

2.3.  "Month" and "months" refer to the twelve calendar months.

2.4.  "Person" means any entity, including but not limited to a natural person, a partnership or a corporation, that is liable for one or more of the following taxes:  the Business Franchise Tax imposed under W. Va. Code '11-23-1 et seq.; the Personal Income Tax imposed under W. Va. Code 11-21-1 et seq.; and the Corporation Net Income Tax imposed under W. Va. Code '11-24-1 et seq.

2.5.  "Qualified Employee" means any natural person who, according to records maintained by the West Virginia Department of Administration, Division of Personnel:  (i) on December 31, 1995 was employed by the State of West Virginia at the Colin Anderson Center, in a position that was included within the classified service; and (ii) whose employment in that position was terminated by the State of West Virginia due to the closing of the Colin Anderson Center and for no other reason.

2.6.  "Taxable year" means a taxpayer's taxable year for federal income tax purposes.

2.7.  "Work hour" means:

2.7.1.  an hour during which an employee provides services to his or her employer that are taken into account in determining the employee's compensation or the fulfillment of his or her contract of employment;

2.7.2.  any other hour that for purposes of determining the employee's compensation or the fulfillment of his or her contract of employment is treated as an hour in which the employee provided services to his or her employer;

2.7.3.  an hour of paid leave taken by the employee; or

2.7.4.  an hour of unpaid leave taken by the employee if:  (i) the leave is taken at the request of the employee; (ii) at the conclusion of the leave, the employee is entitled to return to the position he or she held immediately before taking the leave, or to a substantially equivalent position; and (iii) had the employee not taken leave, he or she could have provided services to his or her employer during the hour in question, and the hour or the services provided in that hour would have been taken into account in determining the employee's compensation and/or the fulfillment of his or her contract of employment.

'110-13I-3.  Availability.
3.1.  Eligible Taxpayers.  -  Any person employing at least one qualified employee is eligible for the Credit.

3.2.  Credit Available Only for Taxable Year.  -  The Credit shall be separately determined for each taxable year and may be applied only against the taxpayer's tax liabilities for that taxable year.  No part of the Credit may be applied against tax liability for a prior or succeeding taxable year.

3.3.  Expiration of the Credit.  -  The Credit may not be applied against tax liabilities for taxable years ending after December 31, 1998.

'110-13I-4.  Amount.
4.1.  Maximum amount of credit.  -  The Credit allowed a taxpayer in a given taxable year shall not exceed the lesser of the following:  (i) the sum of the Adjusted Allowances as provided in Section 4.2 of this rule for the qualified employees employed by the taxpayer during that taxable year; or (ii) ten thousand dollars ($10,000).

4.2.  Adjusted Allowance.

4.2.1.  If a qualified employee was employed by the taxpayer for all twelve months of the taxable year, the Adjusted Allowance for that qualified employee is equal to the Base Allowance as provided in Section 4.3 of this rule.

4.2.2.  If a qualified employee was employed by the taxpayer for less than twelve months of the taxable year, the Adjusted Allowance for that qualified employee is the Base Allowance reduced, but not below zero, by twenty percent (20%) of the Base Allowance for each month of the taxable year during which the qualified employee was not employed by the taxpayer.
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4.2.3.  A taxpayer shall be regarded as employing a qualified employee for a given month of the taxable year if:  (i) during the month, the employee accumulates at least one hundred and forty (140) work hours in the course of his or her employment with the taxpayer, and (ii) in compensating the employee, the taxpayer complies with all applicable federal and state laws.  A taxpayer shall not be regarded as employing a qualified employee for any month in which the employee accumulates less than one hundred and forty (140) work hours in the course of his or her other employment by the taxpayer, regardless of the number of work hours accumulated by the employee in the course of his or her employment by any other employer.

4.2.4.  For the purpose of determining the number of months that a qualified employee was employed during the current taxable year, a taxpayer may regard as part of the current taxable year any month(s) in the immediately preceding taxable year that have not been considered in determining the taxpayer's Credit for that taxable year.  No months of any taxable year other than the current taxable year or the immediately preceding taxable year may be regarded as part of the current taxable year.  A given month may be regarded as part of only one taxable year.

4.2.5.  (Example) The Qualified Employee works for the Taxpayer for the last four months of Taxable Year 1.  In the first of these months, the Qualified Employee accumulates 100 work hours in the course of his or her employment with the Taxpayer.  In each of the remaining three months, the Qualified Employee accumulates 142 work hours.  The Qualified Employee also works for the Taxpayer for the first six months of Taxable Year 2 and accumulates 142 work hours during each of those months.  The Taxpayer does not claim a Credit for Taxable Year 1.  In determining its Credit for Taxable Year 2, the Taxpayer may regard as part of Taxable Year 2 the last four months of Taxable Year 1, which have not been considered in determining the Taxpayer's Credit for Taxable Year 1.  Of these four months, the three months in which the Qualified Employee accumulated more than 142 work hours per month (the second, third and fourth months) are regarded as months for which the Qualified Employee is employed by the Taxpayer.  The Qualified Employee did not accumulate at least 140 work hours in the first month; therefore the Taxpayer is not regarded as employing the Qualified Employee for that month.  The Taxpayer also is regarded as employing the Qualified Employee for the six months of Taxable Year 2.  In each of those months, the Qualified Employee accumulated more than the minimum 140 work hours in the course of his or her employment with the Taxpayer.  Of all of the months that are regarded as a part of Taxable Year 2, the Taxpayer employed the Qualified Employee for a total of nine months.  The Adjusted Allowance for the Qualified Employee therefore is 40% of the Base Allowance.

4.3.  Base Allowance.  -  The Base Allowance for a qualified employee is equal to fifty percent (50%) of the total amount of unemployment benefits that would be paid to an employee who receives a full sixteen (16) weeks of unemployment benefits based upon wages, during the base period used to compute the unemployment benefits, of twenty-one thousand dollars ($21,000.00).  The Base Allowance resulting from the calculation is $2,160.00 for each qualified individual; the amount is based upon the unemployment benefits rates in effect July 1, 1995 and is subject to change if those rates change.

'110-13I-5.  Application.
5.1.  Order of Application.  -  The Credit allowed the taxpayer in a given taxable year shall be applied first to the taxpayer's liability for taxes imposed under W. Va. Code '11-23-1 et seq. (Business Franchise Tax).  The Credit remaining after it is applied to the taxpayer's Business Franchise Tax liability may be applied against the taxpayer's liability for taxes imposed under W. Va. Code '11-21-1 et seq. (Personal Income Tax) or under W. Va. Code '11-24-1 et seq. (Corporation Net Income Tax), as the case may be.

5.2.  Credit Nonrefundable.  -  The Credit may not be used to reduce below zero ($0.00) the taxpayer's liability for any tax.

5.3.  Credit May Not Be Applied to Penalties or Interest.  -  The Credit may be applied only against taxes imposed under W. Va. Code ''11-23-1, 11-21-1, and 11-24-1 et seq.  The Credit may not be applied against penalties or interest imposed under any article of the West Virginia Code, notwithstanding that penalties or interest may be characterized as taxes for certain purposes.

'110-13I-6.  Documentation.
6.1.  Information Provided by the Taxpayer.  -  The following information shall be provided by the taxpayer, either in the spaces provided for information on a return form developed by the Tax Commissioner or in a separate attachment to the tax return for any tax to which the Credit is applied.

6.1.1.  The name and social security number of each qualified employee employed by the taxpayer during the taxable year; and

6.1.2.  For each qualified employee, the number of work hours, as defined in Section 110-13I-2.7 of this rule, accumulated in the course of his or her employment during the taxable year.  Work hours for each qualified employee shall be separately stated for each month of the taxable year.

6.2.  Should the information required under this Section be provided in an attachment to a tax return, the information shall nonetheless be regarded for all purposes as information provided on the tax return.

6.3.  Should a taxpayer neglect to provide any of the information required under this Section, the Tax Commissioner at his or her discretion may deny the taxpayer the Credit or any part of the credit.
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