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newspapers given to guests by hotels and motels.™ and inserting in lieu thereof
the following:

"Notwithstanding the fact that persons engaged in the rendering of a
service are required to pay tax on their purchases for use and/or consumption
in rendering such services, the purchase by hotels, motels, tourist homes and
rooming houses of complimentary itexs such as shampoos, coffee and newspapers
given to guests by such hotels, motels, tourist homes and rooming houses are
not tazable."

10— il <(uu) The legislative rules filed in the state register on the thirteenth
Ho- day of August, one thousand nine hundred ninety-three, relating to the division
of tax (bingo}, are authorized.
1o - 25 {(vv) The legislative rules filed in the state regilster on the thirteenth
day of August, one ghousand nine hundred ninety-three, modified by the division
of tax to meet the objections of the legislative rule-making review committee
and refiled in the state register on the twelfth day of January, one thousand
ards and games — . I
jjﬁz;ui;/‘éﬁw) The legiglative rules filed in the state register on the sizteenth day
~of August, one thousand nine hundred ninety-three, relating to the division of
tax (business investment and Jobs expansion tax credit, small business tax ~
credit, corporate headquarters relocation taz credit), are authorized with the 2/
amendment set forth below: &

On

page thirty-nine, section 5.16.3.1, by striking section 5.16.3.1 and

ingerting in lleu thereof the following:

uThis exception shall not be applicable if the taxpayer failed to provide
information reguested by the Department of Tax and Revenue, or its predecessor,
the West Virginia Tax Department, or if the taxpayer had imowledge or should
nave had knowledge of information necessary for the Department of Tax and
Revenue to make an informed analysis and determination pertaining to the actual
application of the credit but falled %o diselose such information to the

ent." T s
L (zx) The Tegislative rules filed in the state register on the thirteenth

-

“day of August, one thousand nine hundred ninety-three, modified by the divisioné?

of tax

to meet the objections of the legislative rule-making review committee

and refiled in the state register on the twelfth day of January, one thousandz~
nine hundred ninety-four, relating to the division of tax (preneed cemetery
companies), are authorized with the amendments set forth below:
"On page four, gection 3.1, by striking out '$400,00' and inserting in lieu

thereof '$200.00'."

- {yy) The legislative rules filed in the state register on the sizteenth day
of August, one thousand nine hundred ninety-three, relating to the division of
tax {pollution control facilities), are authorized with the amendment set forth ;>

below!

z
On page one, section 2.2 after the word "be" by inserting the following:éf

"The definition of facilities eligible for salvage btaxz treatment shall be
gstrietly construed so as to include only such equipment and devices as are
installed primarily and immediately to abate air or water pollution, These
jtems of personal property which may coincidentally comply with air or water

quality

orﬁﬂmmsﬁMmmpmmﬂ%dWormﬂM@mdm&rmehwof

this state or the United States, but which are primarily installed for plant
operations or are productive, or add to the econcmic value of a business

21
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WEST VIRGINIA LEGISLATIVE REGULATIONS  ofp/isTiny 7¢
STATE TAX DEPARTMENT SRR
TITLE 110
SERIES 13C

BUSINESS INVESTMENT AND JOBS EXPANSION TAX CREDIT
CORPORATION HEADQUARTERS RELOCATICN TAX CREDIT
SMALI, BUSINESS TAX CREDIT

Filed: August 16, 1993

5§ 110-13cC-1. General,

1.1 Type of regulation. = These regulations are agency approved proposed
legislative regulations as defined in West Virginia Code § 29A-3-1 et seq.

1.2 Scope. - These agency approved proposed legislative regulations
explain and clarify the West Virginia Business Investment and Jobs Expansion Tax
Credit, as stated in West Virginia Code § 11-13C-1 gt sed. These regulations
are issued pursuant to the mandate set forth in West Virginia Ceode § 1l1-13C-
14(g), and generally address application of the West Virginia Business
Investment and Jobs Expansion Tax Credit and related credits set forth in West
Virginia Code, chapter 11, article 13C, on and after March 10, 1950. The
provisions of these regulations apply to periods prior to March 10, 1990 only
where the particular provision is expressly made applicable to prior pericds.
The provisions of +these regulations do not supersede, abrogate cr nullify
rulings of the Tax Commissioner issued pricr to the issuance of these
regulations, and these regulations shall be so construed without regard to the
express applicability of any provisicn of these regulations to periceds pricor to
March 10, 1950. Specific written rulings of the Tax Commissioner issued pricr
+o the issuance of thess regulations shall remain in full force and effect, and
shall supersede any conflicting provision of these regulations.

1.3 Authority. — Thess agency approved proposed legislative regulaticons
ars issued under the authority of West Virginia Code § 29A-3-15, West Virginia
Code § 11-10-5 and West Virginia Ccde § 11-13C~14(g).

1.4 Filing date. - These agency approved propeosed legislative regulations
were filed in the State Register on August 16, 1992.

1.5 Effoctive date. - _ These agengy approved proposed legislative
regulations became effective tpon being approved by the Legislature.

1.6 Citation. - These agency approved proposed legislative regulations may
be cited as 110 C.S8.R. 13C, § (1953).

§ 110-13c-2. Overview of the credit.

The business investment and jobs expansion tax credit ils available to &
taxpayer or a group of project participant taxpayers against the portion of
certain taxeg imposed by this State which are attributable to and the
consequence of the taxpayer’s qualified investment in a new or expanded business
in West Virginia which results in the creatiocn of new jobs. The maximum
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allowable c¢redit 1s determined by multiplying the amount of the taxpayer’s
gualified investment by the taxpayver’'s new jobs percentage.

The amount of qualified investment is based on the useful life and the cost
of real and personal property as follows:

DERCENTAGE OF COST WHICH CAN

USEFUL LIFE . . BECOME QUALIFIED INVESTMENT
Less than 4 years o

4 to 6 years 33-1/3

6 to 8 years 66=2/3

8 years or more ) 100

Qualified investment for the purposes of the business investment and jobs
expansion tax credit, generally consists of the investment of the taxpayer in
real and tangible personal property, with certain exclusions, multiplied by the
appropriate cqualified investmant percentage as described above. Leases of
tangible personal property and real property can qualify as investment for
purposes of the credit.

The percentage of qualified investment available as credit is determined by
the number of new jobs created which are directly attributable to the taxpayer’s
gualified investment as follows:

IF THE NUMBER OF ) THE APPLICABLE
NEW JOBS IS: PERCENTAGE IS: _
1,000 - . 20
760 80
52¢ 70
280 &0
80 50

A new job must be filled by a West Virginia domiciled West Virginia
resident and must be directly attributable to the making cf new investment.

The credit is applied over a ten (10) vyear period (at 1/10th per year)
beginning in the taxable vyear in which the gualified investment is placed in
service or use, or, at the taxpaver’s option, in the next succeeding tax year.

The business investment and jobs expansion tax credit may be used to offset
up to eighty percent (80%) of the tax liability apportioned to the gqualified
investment for the following State taxes in the following order.

Business and Occupation Tax
Carrier_Income Tax
Telecommunications Tax
Business Franchise Tax
Corporation Net Income Tax
Perscnal Income Tax

Sales and Uses Taxes

The credit may offset the severance tax for certain taxpayers who have
rlaced investment into service or use during c¢ertain time periods, generally,
prior to March 10, 1590, or who are subject to certain statutory rules. The
credit may also be sued as an indirect coffset of up to twenty percent (20%) of
workers’ compensation premiums directly attributable to the gualified investment
and eighty percent ({80%) of ad valorem property tax attributable to the
qualified investment, and eighty percent (80%) of unemployment insurance tax
attributable to the qualified investment. The property tax, unemployment
insurance tax and workers’ compensation premiums are offset by means of a rebate
of the remaining twenty percent {20%) of the business taxes listed above, except
for the sales and use taxes, provided that sufficient credit for the year

2
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remains available. Unused credit egual te the remainder of rebats credit for
eighty percent (80%) of property tax, eighty percent (80%) of unemployment
insurance tax and twenty percent {20%} of workers’ compensation premiums not
offset during the taxable year may pe carried forward to the twelith (12th) year
subsequent to the year during which qualified investment was placed in service
cr use. The amount of taxes Zetributakle to the new investment ig determined by
multiplying the total tax liability by a fraction, the numerator of which is the
compensation paid. to the employeed hired as a result of the new investment, and
+he denominator of which is the compensaticn paid to all West Virginia employees
cof the taxpayer.

The statute provides for business investment and jobs expansion tax credit
projects whereby multiple parties may engage in a business enterprise such that
the parties together will create at least fifty (50) jobs and make qualified
investment subject to the credit. A business entity may quallify as a project
participant in a multiple party project by contributing either property, as &
direct purchaser or lessee of gualified investment property, or joks, as an

employer, to a business investment and jobs expansion tax credit project.

The statute provides for multiple year projects wherein the gualified
investment will be made over & period of up to three ({3) tax years, rather than
cver a single taxable year. » preject invelving both multiple parties and
multiple years can also be approved by the Tax Commisgioner.

The regular business investment and jobs expansion tax credit is availabls
for an entity or for project “participants which make gualified investment in
West Virginia and which sreate at least fifty (50) new jobs.

The small business tax credit is available for businesses which have an
annual payroll and annual gross receipts not exceeding +hose maximums set forth
in sections 3.2k and 7a of these regulations. This credit is available to
businesses which make gualified investment which results in the creation of at
least ten (10) new jobs. Only multiple year projects may Dbe created by small
business tax credit Investors. Multiple party small business tax credit
projects may not be created under the statute.

Effective February 1, 1985, a corporation that moves its corporate
headguarters to West virginia from a 1ocation outside this State may be entitled
to a credit. The amount of the credit varies depending on the number cf new
jobs created in West Virginia by relocation of the corporate headguarters. If
fne relocation creates at least fifteen (13) naw Jjobs, but less than fifty (50)
new jobs, or if the corporation headquarters'relocation is part of a business
development project being conducted in West Virginia by the corporation, which
is alsc placed into service or use, during the same tax year £hat the corporate
headgquarters is relocated, which together result in at least fifty (50) new jobs
being created, then the credit available is determined by multiplying the
applicable "new jobs percentage"” by the "adjusted gualified investment."

If the relocation creates at least fifteen (15) but less than fifty {50}
new Jjobs, then the amount of credit is equal to ten wpercent (10%) of the
corporation’s adjusted gualified investment. The new jobs percentage will range
from fifty percent (50%) for fifty {50) new jobs to ninety percent (90%) for one
thousand (1,000) new jobs, although the taxpayer cerporaticn may at its cption
choosa to take the ten percent {10%) credit even though fifty (50) or more new
jobs have been created.

The "adjusted qualified investment” means the qualified investment of the
taxpayer in real and t£angible p&rsonal property purchased for business expansion
plus the cost of the reasonable and necessary expenses incurred by the Laxpayer
fo relocate the corporate headguarters from its out-of-state location to West
Virginia.

-

& 110~13C-3. Defipitiens. = As used in +these regulations and unless the

e e
T

context ciearly reguires a different meaning, the following terms shall have the
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meaning ascribed herein, and shall apply in the singular or in the plural.

3.1 Business. - The term '"business" means any activity taxable under
article 12-a or 13 (or both) of chapter 11 of the West virginia Cede, which is
engaged in by any person in this State: Provided, That on and after the July 1,
1987, the term "busginess" means any activity taxable under article 13, 13-a, 13-
b, 21, 23 and 24 of this ghapter (or any on2 or combination of such articles of
this chapter).

3.2 Business expansion. - The term 7business expansion™ means capiltal

investment in a new or expanded business facility in this State.

3.3 Business facilitv. — The term "business facility" means any factory,
mining operaticn, mill, plant, refinery,  warehguse, building or complex of
buildinge located within this State, including the land on which it is located,
and all machinery, edquipment and other real and personal property leocated at or
within such facility, used in connaction with the operation of such facility, in
a business that is taxable in this State, and all site preparation and start-up
costs of the taxpaver for the business facility which it capitalizes for federal
income tax purposes.

3.3.1 “Mining operation” means the place at which a person
extracts ores or minerals from the ground. I+ includes both surface and
underground mining operations.

3.3.2 wsurface mine" means the surface of land upon which
activities are conducted which disturb the natural surfazce of the land and
result in the production of ores or minerals.

3.3.3 - vUnderground mine” means the csurfasze effects associated with
the shafts, slopes, lifts or inelines connected with excavations penetrating
ceams or strata of minerals, and the egquipment connected therewith which
contribute to the mining, preparation or handling or ores or minerals.

3.4 Commissioner or Tax Commissioner. - The terms "Commissiconer™ and "Tax
Cosmissicner” are used interchangeably Rerein and mean the Tax Commissioner of
£he State of West Virginia, or his delegate.

3.5 Compensation. - The term "compensaticn” means wages, salaries,
commissicns and any other feorm of Femuneration paid to employees for personal
services. ’

3.6 Construction contract. = The term “"construction sontract" means any

contract for the building, c¢onstruction, reconstruction or rehabilitation of, or
the installation of any integral compenents to, or improvements of, & new or
existing business facility.

3.7 Controlled group. = ZThe term feontrolled group” means one or more
chains of corporaticns connected through "&tdck owdership with a common parent
corporation if stock possessing at least fifty percent (50%) of the voting power
of all classes of stock of each of the corporations iz owned directly or
indirectly by cone (1) or more cf the corporaticns; and the common parent owns
directly stock possessing at least fifty percent (50%) of the voting power of

all classes of stock of at least cone (1) of the other corporaticns.

3.8 Corporation. - The term "corporation” means any corporaticn, Joint-
stock company or association, and any “Business conducted by a trustee or
trustees wherein interest or ownership is evidenced by a certificate of interest
or ownership or similar written instrument.

3.9 Delegate. - The term "delegate" in the phrase "or his delegate,"” when
used in reference te the Tax Commissioner, mé&zns any 6fficer or employee of the
Department of Tax and Ravenue duly authorized by the Tax commizsioner directly,
or indirectly by cne or more redelegations of authority, o perform the

4
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functions mentioned or described in West Virginia Code, chapter 11, article 13cC.

3.10 Eligible taxpayer. = The term veligikle taxpayer"” means any person
subject to the taxes imposed by West Virginia Code, chapter 11, article l2a or
13 (or both) who makes qualified investment in a new or expanded business
facility lecated in this State that results in the creation of at least fifty
{50) new jobs: provided, That on and after July 1, 1387, the phrase veligibkble
taxpayer'" means any person subject tc the taxes imposed by West Virginia Code,
chapter 11, articles 13, 13-a, 13-b, 21, 23 and 24 (or any one (1) or
combination of such articles of this chapter). "Eligibkle taxpayer” shall also
include an affiliated group of taxpayers if such group eilects to file a
consolidated corporation net income tax return under West Virginia Code, chapter
11, article 24.

3,11 Expanded facilitv. = The term "expanded facility" means any businsss
facility (other than a new or repladement business facility) resulting from the
acguisition, construction, reccocnstruction, installation or erection of
improvements or additions to existing property if such improvements or additions
are purchased on or after March 1, 19585, but only to the extent of the
taxpayer’s. qualified investment in~ sUch improvements or additions.

3.12 Includes _and inciuding. - The terms nipnecludes" and "including,” when
used in a definition contained in West Virginia Code, chapter 11, article 13C or
these regulaticns, shall not be deemed to exclude other things otherwlse within
the meaning of the term defined.

3.13 Leased propertiv. - For_ property leased or purchased pursuant to a so-
called .capital lease, as determined under generally accepted accounting
principles, on oOr after March 10, 19%0, the term nleased property" does not
include property which the taxpayer is regquired te show on its books and records
as an asset under generally aceepted principles of financial accounting. If the
taxpayer is prohibited frem expensing the lease payments for federal income tax
purposes, the property shall be treated as purchased propsrty under this section
if the property was purchased or ieased cn or after March 10, 1590. Property
leaged prior o March 10, 1%50 shall be treated as leased property without
regard to whether the lease is a capital lease or an operating lease.

3.14 New business facilitv. - The term "new kusiness facility" means a

business facility which satisfiles all the reguireménts of subsections 3.14.1,
3.14,2, 3.14.3 and 3.14.4 of this Becticn 3.14.

3.14.1 The facility is employed by the taxpayer in the cenduct of a
pusiness the net income of which is or would be taxable pursuant to West
Virginia Code, chapter 11, article 21 or 24. such facility shall not be
considered a new business facility in the hands of the taxpayer 1f the
taxpayer’s oniy activity with respect Lo such facility is to lease it to another
person c©r perscns. This restricticn will net apply where the lease 1is between
project participants and the lessee’s lease payments de not constitute qualified
investment, and investment in the property will qualify only at the level of
third party transactions between a participant and an entity outside of the
circle of projesct participants under 3.14.3 cf these regulations.

2.14.2 For periods subseguent tco Mareh 9, 19%0, such facility is
purchased by, or leased to, the taxpayer and placed in service or use on or
after March 1, 1985. For periods prior to March 10, 1890, such facility was
placed in service or use on or after March 1, 1985, without regard to the time
of purchass or leasing. ' ’

3.14.3 The facility was not purchased or leased by the taxpayer
from a related persen or a project participant, or retated person of a project
participant, in any certified proiect in which the taxpayer ls a participant.
The Tax Commissioner may waive this reguirement if the facility was acquired
from a related party for its fair market value and the acquisition was not tax
motivated.. Note that this provision doss not disqualify investment in property
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purchased ozr leased by a project participant from an unrelated outside third

party. However, the investment in lease or sublease payments between project.

participants in such property resulting from a subseguent lease arrangement
would not gualify; nor would the purchase of such property Dy cone project
participant from another project participant qualify.

3.14.3.1 Given the statutery  mandate for a reasonable
construction of the business investment and jobs expansion tax credit statute
enacted by the Legislature in West Virginia Code § 11-13C-14 (k) on March 10,
18380, the Tax Commissioner shall exercise the discretion granted in this section
of +hese regulatlons and West Virginia Code §8 11-13¢-3(b) (12} (C) and
11-13C-14(e) (3) (C) by refusing to grant any waiver of the proscription set forth
therein except in extracrdinary ¢ircumstances.

3.14.4 such facility was not in service or use during the ninety
(9Q) days immediately prior to transfer of the title to suech facility, or prier
to the commencement of the term of the lease of such facility: Provided, That
this ninety (80) day pericd may be waived by the Tax Commissicner prior %o
March 10, 1990 for good and sufficient cause, and subsegquent to March 9, 1990 if
the Commissioner determines that persons employed at the facility may be treated
as "new employees" as that term iz defined in West virginia Code § 11-13C-14 and
elsewhere in West virginia Code, chapter 11, artizle 13¢ and in these
regulations for periocds subsegquent tec March 9, 1990.

3.14.5 Notwithstanding the provisions of subparagraphs 3.14.1,
3.14.2, 3.14.3 and 3.14.4 of +this Section 3.14, the purchase or leasing of a
facility or of property from a nonparticipant unrelated party by 2a participant

in a certified project whe then leases, cubleases or sells such property te 2.

participant in the same certified project may censtitute qualified investment in
2 new business facllity or in property purchased or leased for business
expansicon or in new preoperty, as defined in these regulations if such facllity
or property otherwise cgualifies as such in accordance with West Virginia Code
ar+icle 11-13C¢ and these regulations; and lease, sublease or purchase price
payments between project partigipants shall not constitute qualified investment.

3.15 New emplovee.

3.15.1 The term "new employee" means & person residing and
domiciled in +his State, hired Dy the taxpayer to fill a position for a job in
<his State which previously did not exist in the taxpayer’s business enterprise
in this State pricr to the date on which the taxpayer’s gualified investment is
placed in service or used in this State. Tn ne case shall the number cf new
employees directly attributable to such investment for purposss of this credit
exceed the total net increase in the taxpayer’s employment in this State:
Provided, That with respect to taxpayers whe file application for certification
of a project under West virginia Ceode § 11-13Cc-4b after March 10, 1890, and
other taxpayers which place ‘gqualified investment into service cor use after
March 10, 1890, the Tax Commissioner may reguire that +he net increase in the
taxpayer’s employment in this State bDe determined and certified for the
taxpayer’s controlled group; and in the case of a project involving more than
ene (1) person for the controlled groups of all participants, taken as a whole:
provided, however, That. perscns £illing Jobs saved as a direct result of
taxpayer’s qualified'investmént in property purchased or 1eased for business
expansion on or after Marsh 1Q, 1990 may be treated as new employees £illing new
jebg if the taxpayer certifies the material facts £o the Tax Commissioner and
fhe Tax CommisSicner expressly finds that:

3.15.1.1 But feor.the new employer purchasing the assets of a
business in bankruptey under chapter seven or eleven of the United States
Bankruptcy Code and such new semployer making gqualified ipvestment in property
purchased or leased for business expansicn, the assets would have been sold by
the United States bankruptcy court in a liguidation sale and the jocbs so saved
would have been lost; or -
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3.15.1.2 But for taxpayer’'s qualified investment in property
purchased _or leased for kusiness expansicn in this State, taxpayer would have
closed Lits business facility in this State, taxpayer would have ¢losed its
vusiness facility in this_ State and the employees of +he taxpayver located at
such facility would have lost their jobs: Provided, That the Tax Commissieoner
shall not make this certification unless the Tax Commissioner finds that the
taxpayer is insolvent as defined in 11 U.S.C. § 101(31) or that the taxpayer’'s
business facility was destroyed in whole or in significant part by fire, flood

or other act of God.

3.15.1.2.a This Section 3.15.1.2 shall apply when,

But for the making of gualified investment in property purchased or leased
for business expansion in this State, the business facility in which such
property purchased cor leased for business expansion is placed in service or use,
or which itself constitutes property purchased cr leased for business expansion,
would have closed and the employees at the facility would have lost their jobsa:
provided, That the Tax Commissioner shall aot make this certification unless the
Tax Commissicner finds that the entity which owned the facility prior to the
making of the gqualified investment was insolvent as definad in 11 U.S.C.
§ 101(31) immediately prior to the making of such gqualified investment, or that
the business facility was destroyved in whole or in significant part by fire,
flood or other act of God. e e

3.15.1.3 Jebs relating to an insolvent business may be saved by:

3.15.1.3.2 The purchase of the assets of an insolvent
entity by an unrelated entity, with or without the making of additicnal capital
investment to be added to those assets, with the resulting continuation of
empleyment and cperations formerly maintained by the insclvent entity;

3.15.1.3.b The purchase of, or merger of, an insolvent
entity, by ocr—with an unrelated entity, and_ the resulting continuation of
operations formerly carzied out by +he formerly insclvent entity, and 2

resulting continuation of employment; or

2.,15.1.3.¢ purchase of the assets of an insolvent entity
by a partnership, or the joining c¢f an insolvent entity with a partnership, as a
partner, whereby the assets, or assets and liabilities, of the insolvent entity,
as a partner, ars absorbed by and become assets and lisbilities of the
partnership which, subseqguent to the addition of the insolvent entity as &
partner, shall not be insoclvent, with the resultant continuation cof employment

and operations relating to the formerly insclvent entity.

3.15.1.4 Whether a facility was destroyed in whole, or in
significant part, by an act of God depends on the facts and cilrcumstances of
each case. - ) :

3.15.2 & perscn shall be deemed to be a "new employee” cnly 1f such
persen’s duties in ceonnection with the operaticn of the business facility are
on: :

3.15.2.1 A regular, full-time and permanent basis; or

3.15.2.2 A regular, part-time and permanent basis: Provided,
That such persen is customarily performing such duties at least twenty hours per
week for at least six (6) menths during the taxable year.

3.15.2.2 T"Full-time employment" means employment for at least
one hundred forty (140) hours per meonth at a wage not less than the prevailing
state or federal minimum wage, depending on which minimum wage provision is
applicable to the business: Proyvided, That for new Jobs filled prior to
Mareh 10, 19980, "full-time employment" means émployment for at least one hundred
twenty (120) hours per month at a wage not less than the prevailing state or
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federal minimum wage, depending on which minimum wage provision is applicable to
the business.

3.15.2.4 "Permanent employment" dces not include employment that
is temporary ©r seasonal and therefore the wages, salaries and other
compensation paid to such temporary or seascnal employees will not be considered
for purposes of this credit.

3.16 New job. = The term "new job" means a job which did not exist in the
business of the +taxpayer in this State prior to the taxpayer’s gqualified
investment being made, or which is_a saved job as discussed in Section 3.15 and
the subsections thereof of these regulations and West Virginia Cede
§ 11-13C-14({e)(4), and which is filled by a new employvee.

3,17 New property. = The term "new property’” means:

3.17.1 Property +the construction, reccnstruction or erection of
which is completed on or after March 1, 1983 and which was placed in service or
uge after such date; and

3.17.2 Property leased or acquired by the taxpayer that is placed
in service or use in +this State on or after March 1, 1985, if the original use
of such property commences with the taxpayer and commences on or after such
date. .

3.17.3 New property must constitute property purchased or leased
for business expansion in order for investment in such property to gqualify for
this credit.

3.18 QOriginal use. - The term "original use”™ means the first use to which
the property is put, whether or not such use corresponds to the use of the
property by the taxpayer.

3.1% Partnershiv and partner. - The term ‘“partnership" includes a
syndicate, greoup, poecl, jeint venture or other unincorporated organization
through or by means of which any business, financial operation or venture is
carried on, and which is nect a %rust or estate, a corporation or a sole
proprietorship. The term "partner" includes a member in such a syndicate,
group, pool, jeint venture or organization.

3.20 Person. - The term "person" includes any natural person, corporation
or partnership.

3.21 Property purchased or leased feor business expansion.

3.21.1 Included propertv. -~ Except as provided in subparagraph
3.21.2, the term '"property purchased or leased for business expansion" means
real property, and improvements thereto, and tangible perscnal property, but
cnly if such real or personal property was constructed, purchased, or leased and
placed in service or use by the taxpayer, for use as a component part of a new
cr expanded business facility, as defined in this section, which 1is located
within West Virginia. 7This term includes only:

3.22.1.1 Real property, and improvements thereto having a useful
life of four or mere years, placéd in service or use on or after March 1, 1985,
by the taxpayer.

3.21.1.2 Real property, and improvements thereto, or tangible
personal preoperfy acgquired by written lease having a primary term of ten (10) or
more years and placed in service cor use by the taxpayer on or after March 1,
1385. o s .

2,21.1.3 Tangible personal property placed in service or use by
the taxpayer on or after March 1, 1985, with respect to which depreciation, or
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amortization in lieu of depreciation, is allowable in determining the personal
or corpeoration net income tax liability of the business taxpayer under West
Virginia Code, chapter 11, article 21 or 24, and which has 2 useful life, at the

time such precperty 1is placed in service or use in this State, of four (4) or
more years.

3.21.1.4 Tangible personal property acgquired by written lease
having a primary term cf four (4) years or longer, that commenced and was
executed by the parties thereto on or after February 1, 1986, if used as a
component part of a new Or expanded business facility, shall be inecluded within
this definition.

3.21.1.5 Tangible personal property owned, or leased, and used
by the taxpayer at 2 business location cutside this 3tate which is moved into
this State on or after February 1, 1986, for use as a component part of a new or
expanded business facllity located in this State: Provided, That 4if the
property is owned, it must be depreciable or amortizable perscnal property for
income tax purposes, and have a useful life of four (4) or mere years remaining
at the time it is placed in service or use in this State, and if the property is
leased, the primary term of rhe lease remaining at the time the leased property
is placed in service or use in this State must be four (4) or more years.

3.21.2 Excluded prooerty. — The term "property purchased or leased
for business expansion" shall not include: h .

3.21.2.1 Property ownad O leased by the taxpayer and for which
the taxpayer was previocusly allowed tax credit £or industrial expansion, %tax
credit for industrial revitalization, tax credit for coal leading facilities or
the tax credits allowed by West Virginia Code § 11-13C-1 2 seg. (the business
investment and jobs expansion tax credit or supercredit, small business credit
and ccrporate headguarters relocation credit).

3.21.2.2 Property owned or leased by the taxpayer and for which
the seller, lesssr, or other transferor, was previously allowed tax credit for
industrial expansion, tax credit ZIor industrial revitalization, tax credit for
coal 1loading facilities, or the %=ax credits allowed by West Virginia Code
§ 11-13-1 et seg. (the business investment and jobs expansion tax credit or
supercredit, the small business +tak credit or <the corporate headquarters
relocation creadit}. ) : - o

3.21.2.3 Repalr costs, including materials used in the repair,
unless for federal jincome tax Ppurposes the cost of the repair must be
capitalized and not expensed.

3,21.2.4 Alirplanes.

3,21.2.5 Property which is primarily used outside this State,
with use being determined kased upon the amount of time the property is actually
used both within and withcut this State.

3.21.2.6 . Property which is acquired incident to the purchase of
the stock or assets of the geller, unless for geood cause "ghown, the Tax
Cormissicner consents to waiving this reguirement. : :

3.21.2.7 Natural resources in place purchased or leased priocr to
March 1, 1985, and placed in service or use after March g, 1950, cr purchased or
leased after March 1, 1885 pursuant to an option to purchase oOF lease such
natural resourdes in place acquired prior to Mareh 1, 1585 but exercised in
whole cr in part on or after March 10, 1990, and not subject te the transition
rules of West Virginia Code § 11-130~14(c) (2) wunless pursuant to a written
contract to purchase or lease executed prioxr to March 10,, 1390, and subject, to
one (1) or more of the transition rules set forth in west Virginia Code
§ 11-12c-14(c) (2} Property purchased or leased prior to March 1, 1935, but
placed in service or use on or after March 1, 1985 and prior to March 10, 1980 °
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may constitute property purchased or leased for husiness expansion if other
reguirements for such property are ctherwise met.

3.21.2.8 Property purchased or leased on or after March 1Q,
1990, and ndt subject to the transition rules of West virginia Code
§ 11-13c=14(c)(2) unless pursuant £0 a written contract to purchase or lease
executed prior to March 10, 1990, and =subject, *c one (1) or mere of the
fransitien rules set forth in West Virginia Code § 11-12c-14{c){2), the cecst or
consideration for which cannot ke quantified with any reascnabkle degree of
accuracy at the time such property is placed in service or use: Provided, That
when the ccntract of purchase or lease gpecifies a minimum purchase price or
minimum annual rent, the amount thereof shall be used to determine the qualified
imvestment in such property under West Virginia Code § 11-13C-6 if the property
ctherwise gualifies as property purchased or leased for business expansion.

2.21.3 Assumption of liabilities of the seller by the purchaser of
property purchased or leased for business expansion in consideratisn for such
property will count —cward the cost of such property in determining qualified
investment. ’ : :

3.21.4 Investment in intangibles is excluded from the measure of
property purchased or leased for business expansion.

2.21.5 Purchase date. - Property shall be deemed to ' have been
purchased prior to a specified date only if: '

3.21.5.1 The physical construction, reconstruction or erection
of the property was begun pricr to the specified date, or such property was
constructed, reconstructed, erected or acguired pursuant to a written contract
as existing and binding on the purchase pricr to the specified date;

3.21.5.2 The machinery or eguipment was owned by the taxpayer
pricr to the specified date or was acquired by the taxpayer pursuant to a
binding purchase contract which was in effect prior to the specified date; or

3.21.5.3. In the case of leased property, there was a binding
written lease or contract to lease identifiable preperty in effect prior to the
specified date.

3.22 Purchase. - The term “purchase™ means any acquisiticn of property, but
enly ifs: ’ ‘ o
3.22.1 The property is not acguired from a person whose
relaticnship to the person acquiring it would result in the disallowance of
deductions under Section 267 or 707(b) of the United States Internal Revenue
Code of 1954, as amended, and in effect on January 1, 198E.

3.22.2 The property is nct acquired by one (1) component member of
a controlled group from another component member of the same controlled group.
The Tax Commissioner can waive this reguirement if the property was acgquired
frem a related party for its then fair market value; and

3.22.2.1 Given . _the statutory mandate for a reasonable
construction of the business investment and jobs expansicn tax credit statute
enacted by the Legislature in West Virginia Code § 11-12¢-14(k) on March 10,
1950, the Tax Commissioner shall exercise the discretion granted in this section
of these regulations and West Virginia Code § 11-13Cc-2(Bb}{20)(B) by refusing tc
grant any waiver of the proscrigtion set forth therein except in extraordinary
circumstances. i o o

3.22.3 The basis of the property for federal income tax purposes,
in the hands of the person acgquiring it is not determined:

3.22.3.1 In whole or in part by reference to the federal
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adjusted basis of such property in the hands of the persen from whom 1t was
acquired; or -

2.22.3.2 Under Section 1014(e) of the United States Internal
Revenue Code of 1954, as amended, and in effect on Januazry 1, 1985.

3.23 Oualified activityv. - The term "qualified activity" means any business
or other activity subject to the tax imposed by article 12=a or 12 (or both} of
West Virginia Code, chapter 11l: Provided, That on and after July 1, 1987, the
phrase "gualified activity" means any business or other activity subject to the
tax imposed by articles 13, 13-a, 13-b, 21, 23 and 24 of West Virginia Code,
chapter 11 (or any one (1) or combination of such articles), but not the
activity of merely holding employment as an employee subject to perscnal income
tax and subject to withholding by the employer.

3.24¢ Related person. - The term "related person’ means:
3.24.1 2 corporaticon, partnership association or trust contreclled

by the taxpayer: B o

3.24.2 an individual corporation, partnership, asscciaticn or trust
that is in control of the taxpaver;

3.24.3 A corporation, partnership, association or trust controlled
by an individual, corporatioen, partrnership, association or trust that is in
control of the taxpayer; or

3.24.4 A member of the same contrelled group as the taxpayer.

For purposes of Secticns 3.22 and 3.25 of these reguiations, "centreol,"
with respect to & corporation means ownership, directly cr indirectly, of stock
possessing fifty percent (50%) or more of the total combined voting power of all
classes of the stock of such corporation entitled to vote. "Contrel,” with
respect to a trust, means ownership, directly or indirectly, of fifty percent
(50%) or mere of the beneficial interest in the principal or income of such
trust. The ownership ©f stock in a cerperation, of a capital .or profits
interest in a partnership or associaticn or of a beneficial interest in a trust
shall be determined in accerdance with the rules for constructive ownership of
stock provided in Section 267(¢) of the United States Internal Revenue Code of
1954, as amended, other than paragraph (3) of such section.

3.25 Replacement facility. -  The term "replacement facility"” means any
preperty (other than an expanded facility} that replaces or supersedes any other
property located within this State that:

3.25.1 The taxpayer or & related person used in or in connection
with any activity for mere than two (2} years during the period of five (5)
consecutive years ending on the date the replacement or superseding property is
placed in service by the taxpayer. '

3.25.2 Is .not used by the taxpaver or a related person in or in
connection with any gualified activity for a centinuocus pericd of cone (1) year
or more commencing with the date the replacement or supersading property is
placed in service by the taxpayer. ) T :

2.26. Small business.

3.26.1 Julv 1, 1987 +o March 9, 1990. - Feor periocds prior to
March 10, 1990, and after June 30, 1987, the term "small business" means a small
business which has either annual payroll or annual gross receipts of not more
than the following amounts for the first tax year whepn investment is first
placed in service or use and beginning during a period listed. Refer to Section
7a of these regulations for material relating to small businesses.

1l
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Pariocd - !  Anpual Payreoll ! aAnnual Gross Receipts
T = oo . - - : .

July 1, 1987 to December 31, 1588 | §1,500,000 H $5,000,000
January 1, 1585 to Descember 31, 1883 |} 81,562,050 i $5,206,850 -
Januarv 1, 1590 to March 9, 1550 | $1.637,180 ! §5,45%7,250

2.26.1.1 Annual payroll. - For amall businesses which have

placed investment into service or use before March 10, 18%0, cor which are

subject to a transitien rule set forth in West Virginia Code § 11-13C-

1111114 (¢)

(2}, the annual payroll cf a business shall include the employees of

rhe business whether employed on a full-time, part-time, temporary, OT other
bagis, during the preceding twelve (12) menths, the payrell of the business
shall be divided by the number of weeks, including fracticons of a week, that it
has been in business, and the result multiplied by flfty-two (52).

3.26.1.2 Annual Gross receipts. - For small busineéses which

have placed investment intc cervice or use before March 10, 1990, or which are
subject to a transition rule set forth in West Virginia code § 11-13C-14{c)(Z},
+he annual gross receipts of a business shall be calculated as follows:

which has

3.26.1.2.a The "annual gross receipts” of a business
been in business for three (3) or mere complete fiscal years means the

highest annual gross revenues of the business from among the last three (3)

fiscal vyears.

business
services,

_ For purposes of +this definition, the gross revenues of the
includes revenues from  sales of +tangible personal property and
interest, rents, royalties, fees, commissions and receipts from any

other source, put 1less returns and allowarices, sales of fixed assets,
interaffiliated transactlions between a pusiness and its domestic and foreign
affiliates, and taxes collected for remittance to & third party, as shown on its

books for

federal income tax purposes.

3.26.1.2.0 The annual receipts of a business that has

been in business for less than three (3} complete fiscal years means its total
receipts for the periocd it has been in business, divided by the number of weeks

including
fifty-two

fractions of a week that it has been in business, and multiplied by
(52).

3.26.2 Subsegquent tg Marsch 10, 1990. - The term "small business”

means a small business which has an annual payreoll of one million seven hundred
thousand deollars ($1,700,000) or less, and annual gross receipts of not more

than five
or before

million five hundred thousand dollars ($5,500,000): Provided, That on
January 15, 1931, and on or before each January 5+h theresafter, the

Tax Commissioner shall prescribe amounts which shall apply in iieu of the above
amounts for taxable years beginning en or after January 1 of the calendar year
in which the determination is made: Provided, however, That this determinaticn

shall not

apply te small business projects which have regeived ceértification

from the Tax commissicner prior to Mareh 10, 1950, if the said small business
projects which have previously received certification continue to meet the
requirements of a small business as in effect at the time of the certification
of the project. Such prescribed amounts shall be determined in accordance with
West Virginia Code article 11-13¢C ané notice thereof shall b= filed in the State

Register.

gualified

For purposes of this definition:

3.26.2.1 pnnual wvavroll. - For small businesses which place
investment into service or use after March 9, 19%0, and which are neot

subject to a transition rule set forth in West Virginia Code § 11-13C-14(c) (2},
the annual payrell cf a business shall include the employees of its domestic and
foreign affiliates, whether employed on a full-time, part-time, temporary, or
other basis, during the preceding twelve (i12) months, the payrall of the
pusiness shall be divided by the number of weeks, including fractions of a week,
+hat it has been in business, and the result multiplied by fifty-two (52). That
smount shall then be added to the twelve (12) month payrcolls of its domestic and
foreign affiliates to determine the annual payroll of the business for purposes

12
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of this section.

2.26.2.2 Annual gross receipts. = The annual gross receipts of a
business shall include the annual gross receipts of its foreign and domestic
affiliates.

3,26.2.2.a The "Annual ggross recelipts" of a business
which has been in business for three (3) or more ccmplete fiscal years means the
highest annual gross revenues of the business for the last three (3) fiscal
vears. ®or purpoeses =f this definition, the gross revenuss cf the business
includes revenues from sales of tangible personal preperty and egervices,
interest, rents, royvalties, fees, commissions and receipts from any other
seurce, but less returns and allowances, sales of fixed assets, interaffiliated
transactions between & business and its domestic and foreign affiliates, and
raxes collected for remittance to a third party, as shown OR its books for
federal income tax purposes.

3.26.2.2.0b The annual receipts of a business that has
been in business for less than three (3) ccmplete fiscal years means its total
receipts for the period it has been in business, divided by the number of weeks
including fractizns of a week that it has been in business, and multiplied by
fifty-two (52). - -

3.26.2.2.¢ The annual payroll, annual gress receipts and
annual median compensation requirements applicable to any small business except
a certified project credit faker under Section 3.26.2 of these regulations
shall, be determined when gqualified investment is first placed in service ©Or
use, and the subseguently redetermined inflation adjusted amcunts for each year,
shall be the regquirements applicable to that business for each year throughout
the ten (10) year credit period and any further carryover or other extended
cradit period for the original credit to which the reguirements relate.

3.26.2.3 Affiliates. - _The term waffiliates" includes all
concerns which are affiliates of each other when elther directly or indirectly
spne concern controls or has the power to control the other or a third party cor
parties controls or has the power to control both. In determining whether
concerns are independently swned and operated and whether or not affiliation
exists, consideration shall be given to all appropriate factors, including
common ownership, common managemant and contractual relations.

3.26.2.4 Concern. — The term nconcern” means any business entity
organized for proiit (even i its ownership is in the hands of a nonprofit
entity), having a place of business located in +hiz State, and which makes a
contribution to the economy of this State through payment of taxes, or the sale
or use in this State of tadngible personal property, oOr the procurement or
providing of sarvices in this State, or +he hiring of employees who work in this
State. "Concern" includes but is not limited to any person as defined in West
Virginia Code § 11-13C-3(k)(18). -

2,27 Taxpaver. - The term ntaxpayer" means any perscn subject to taxes
imposed by West Virginia Code articles 11-13, 11-13a, 11-13b, 11-21, 11-23 cr
1i1-24 or any one or cembination thereof.

3.28 This Ceode. - The term vthis Code" means that the Ccde of West
Virginia, 1831, as amended. o : o ,

3.29 This State. - The term "this State" means the State of West Virginia.

3.30 Used property. = The term "ysed property” means property acquired'
after February 28, 1985, that {5 "not "new broperty.”

§ 110-13C-4.  Amount of credit allowed - when investment is placed in service -
time pericd_cyer which investment can_be placed in service.
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4.1 BAmount of credit. - The amount of credit allowable is determined DY
multiplying the ameunt of the taxpayer’s "gualified investment" (determined
under West Virginia Code § i1-13c—4a or 6, or beth and these regulatiens) in
"property purchased or leased for business expansion”™ (as defined in West
virginia Code § 11-13Cc~-3 and 14 and these regulaticns) by the taxpayer’'s new
jobs percentage (determined under Wwest Virginia Code § 11-13c-7, 4a or Ta and
these regulaticns). The product of this calculation estaklishes the maximuam
amount of credit allowable undexr West Virginia Code article 11-13C, due to the
gqualified investment.

4.2 Application of credit over ten vears. = The amount ¢f creadit allowable
must pe taken over a ten (10) year period, with certain extensions of this
period for carryover rebate credit, credit arising from non-guantifiable
investment and multiple year project ceredit, at the rate of one-tenth (1/10th)
of the amount thereof per taxable year {except that rebate credit is not limited
by this one-tenth requirement), Peginning with the taxable vear in which the
raxpayer places the gualified investment in service cor use in this State, unless
the taxpayer elected to delay the beginning of the ten (10} year period until
the next succeeding taxable year, except that project credit for a project
available under West Virginia code § 11-13C-4b(e) (2} shall begin to be taken in
the vear specified therein. This eledtion shall, for all credit taken under
West Virginia Code article 11-13¢, except the emall business credit under
Section 7a thereof, be mada in the annual income rax return filed for the
taxable vear in which credit is first taken on the qualified_investment placed
into service or . use by the taxpayer. once made, the election cannct be revcked.
The annual credit allowance shall be taken in the manner prescribed in West
Virginia Code article 11-13C. “For credit =taken under West virginia Code
11-13c-7a, the election to delay the beginning of the ten (10) year period shall
be made in the annual income tax return filed for ths taxable ysar in which
qualified investment is first placed in service or use.

4.2.1 For a nonproject business investment and jobs expansion tax

eredit, the entity making the actuzl investment is the entity which is entitled
to take the credit. The credit cannct be shared among, °©r assigned to, other

entities. Also, the entity making the investment and taking the credit must
alse be +the entity which iz the employer of the persons holding new Jjobs
attributable to investment.

4.3 Time over which investment iz nlaced _in service o¥ us&. = Property

shall be considered placed in service or ase in the earlier of the following
taxable years: o o -

4.3.1 The taxable vear in which, under the taxpaver’'s federal
income tax depreciation practice, the period for depreciation with respect to
such property begins;i or

4.3.2 The taxable year in which the property is placed in a
condition or state of roadiness and availability for a specifically assigned
function. ' RS i - )

4.3.3 In the case of a nonproject credit or a multiple party

gingle year certified project, investment may be placed in service or use over a
pericd of 385 davs, beginning on the date when any portion or item of property
purchased or leased for business expansion is first placed inte service or use.

4.3.3.1 2ny investment made subsegquent to the end of the
taxable year under West Virginia Code § 11-13C-4 (a three hundred and sixty-five

(265) day year) must be excluded from the measure of gqualified investment, and
no business investment and jobs expansion tax credit is available for it.

The only circumstance where investment place in sgervice or use over  a
pericd of more than one (1) year can qualify for the business investment and

jobs expansion tax credit is where a multiple ysar business investment and jobs
expansion tax credit project has been approved by the Tax Commissioner under

14
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West Virginia Code § 11-13C~4b. Refer to section 4b of these regulations for a
discussicn of multiple year projects.

4.3.4 In the case of a multiple party certified project, project
investment will ke treated as having been placed iIn service or use beginning on
the date when any portion or item of property purchased cr leased for business
expansion 1s first placed in service or use by a project participant. The
pericd for placement of siich property into service or use then 2nds with the
expiration cof 385 days, including the day investment is first placed in servige
or use.

4.3.5 In the cas2e of a multiple vear, non-multiple party certified
preject, the "three (3) vear™ multiple year investment pericd begins on the date
when any portion or item of property purchased or leased for business expansion
is first placed intoc service or use. The multiple year investment period ends
with the end of the taxpayer’'s second tax year subsegquent to the taxpayer’s
first tax year during which such property is first placed in service or use.
Thus, the "three (3) year”™ multiple year investment period may be as long as
three (3) £full vears of 365 days each, or as short as two (2) years and one (1)
day. -

4.3.8 In the case of multiple party, multiple year projects, the
"three (3) year"” multiple year investment periocd begins on the date which any
portion or item of property purchased or leased for business expansion is first
placed in service or use by a project participant, and ends with the end of the
second tax year subsequent to the end of the first tax year of that same
participant during which such property is first placed in service or use.

4.3.7 In the case of multiple party, multiple year certified
projects where two (2} or more project participants first place project property
purchased or leased for business expansion into service or use simultanecusly or
on the same date, the multiple year project investment period begins on such
date, and ends with the end of the second tax vear subseguent tc end of the
first tax year when property purchased or leased for business expansion is first
placed in service or use which ogcurs earliest in time among the those same
particular project participants which have first placed investment into service
or use on the same date.

§ 110-13C-4a. Credit allowed for locating corpeorate headquarters in this State.

4a.l Credit allowed. - A corporation that presently has its corporate
headguarters located outside of West Virginia that relocates its corporate
headgquarters in this State and employs, on a full-time basis, at its new
corporate headguarters location, at least fifteen (15) pecple, who are domiciled
in this 8tate, shall be allowed credit under West Virginia Code article 11-13cC.

4a.1.1 West Virginia Cocde § 11-13c-3(b)(13), in defining the term
"new employess" for the purpose of determining the number of new Jjobs
attributable te gualified investment, states, in relevant part, that:

In no case shall the new employees allowed for purposes of
this credit exceed the total increase iIn the taxpayer’s
empleyment in this state.

Thus, the allowable amount o¢f credit must always be based upon the net
number of new jobs created. Any decrease in the number of West Virginia
employees in any area or segment of a taxpayver‘s business must count directly
against the number of new Jjobs attributable to gualified investment over the
(generally) ten (10) year credit period.

4a.2 Determination of credit. - The amcunt of cxedit allowed by West
Virginia Code § 1i-13C-4a and subsection 4a.l of these regulations shall ke
determined, at the election of the taxpayer:
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4a.2.1 By multiplying its adiusted qualified investment by its new
jobs percentage (as determined under West Virginia Code § 11-13C-7); or

d4a.2.2 By multiplyving its adjusted qualified investment by ten
percent (10%).

4a.3 Application of credit. - The corporate headguarters relocation credit
allowed by West Virginia Ccde § 11-13C-41 and séction 4a of these regulaticns
shall be applied in the manner pregcribed in West virginia Code § 11-13C-5 and
section & of these regilations: Provided, That the amount of ccorporation net
income taxes against which the credit allcowed by West Virginia Code § 1i-13C-4a
may be appiied, shall. be the sum of the corporaticon net income tax due on
adjusted federal taxable income allocated to +hig State under West Virginia Code
§ 11-24-7, plus that perticn of the corporaticn net income tax due on adjusted
federal +taxable income apportioned to this State under West Virginia Code § 11-
24-7, that is further apporiioned to the qualified investment using the payroll
factor previded in paragraph (1), subsection (h) of West Virginia Code § 11-13C-
5. For all other purpcses, the credit allowad by this secticn shall be treated
as credit allowed by West Virginia Code § 11-13C-4.

4a.4 Definition. - For purposes of this section.

4a.4.1 Adiusted qualified investment. = The term madjusted
qualified investment” means the taxpaysr’s gualified Investment, as determined
ander West Virginia Code § 11-13C-§& and these regulaticns, plus the cost of the
reascnable and necessary expenses it insurred #o relocate its corporate
headgquarters at a location in this 8tate from its present locaticn outside this
State.

4a.4.2 Corporate hesdguarters. = The term "corporate headguarters”
means the place at which the corporaticon has its cormercial domicile and from
which the business cof the corporation is primarily conducted.

4a.4.2.1 The term "commercial domicile" means the principal
place frem which the trade or business cf the taxpayer is directed or managed.
A corporaticon need not become a domestic West Virginia corporation in order to
have its commercial domicile in West Virginia for purposes of this credit. .

4a.4.3 Reasonable and necessarv exXpenses incurred toc relgcate
corporate headguarters. — Ths phrase "reascnable and necessary expenses incurred

to relocate corperate headguarters™ means only those expenses incurred and paid
by the corporation, to unrelated third parties, toc move its c¢orporate
headquarters and its corporate headquarters employees Lo this State that are,
upon application by the corporation, determinéd by the Tax Commissicner to have
been both reasonable and necessary to effectuate the move. For periods
subseguent to March 10, 1990, such expenses may include relocation allowances or
reimbursements paid to reldcdtéd employees who own not more than one percent
(1%) of the total eguity of the corporation or any affiliate thereof. For
purposes of this regulation, any person cwning more than one percent (1%) of the
total eguity of the corporation or any affiliate of the corporation shall be
deemed a related party, and payment to such persons shall not qualify as a
reasonable and necessary exXpense.

4a.5 Effective date. - The credit allowed by West vVirginia Code § 11-13C-4a
shall be allowable for corporate headguarters placed in service or use on or
after February 1, 1%886. Co

§ 110-13C-4b., Credit allowable for gertified preijects. - West Virginia Code
§ 11-13c-4b provides for the creation of multiple party and multiple year
Business investment and jobs expansion tax credit projects. A multiple party
husiness investment and jobs expansion tax credit project .is one where two (2 or
more buciness entities engage in a business enterprise to which the project
participants contribute property or jobs or both. A multiple year project is
one where the gqualified investment is placed in service .or use over a periecd of
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more than one (1} year, up te three (3) tax years. It is possible to have a
project which is khoth a multiple party project and a multiple year project.

4b.1 In general., - A project certified by the Tax Cemmissioner shall be
eligible for the credit allowable by West virginia Code article 11-13C. 2

project eligible for certification under W. Va. Code § 11-13C-4b is one where:

4b.1.1 The qualified investment under West virginia Code article
11-13C creates at least fifty (5C) new jobs but such cualified investment is
pilaced in gervice o©or ugse over a pericd of three (3) successive tax years:
Provided, That such qualified investment is made pursuant to a written business
facility development plan of the taxpayer providing for an integrated project
for investment at one or more new or expanded business facilities, a COPY of
which must be attached to the taxpayer'’s application for project certification
and approved by the Tax Commissioner, and the gqualified investment placed in
service or use during the first year would not have been made without the

expectation of making the qualified investment placed in service or use during
the next two (2) succeeding tax years;

4b.1.1.1 Business investment and Jjobs expansicn tax credit
allowabie for gualified investment in a multi-year project (cr a multi-year,
multiparticipant project) placed in service or use after March 9,19%0 may not be
used tc offset severance tax, as provided in W. va. Code § 11-13C-5(e), unless
one of the transition rules set forth in W. Va. Code § 11-13C-14(c) {=8) {B) or (L)

applies.

4b.1.1.2 the term "project” as used in W. Va. Cede § 11-13C-
14(c){(B)(ii) and {iv) means and is limited to a multi-year project (er & multi=-
year, multiple participant project in which cualified investment property is
placed in service cver a period of two or three successive tax years; and which
ig certified by the Tax Commissioner as a multi-year project (or as & multi-
year, multiple participant project) under W. Va. Code § 11-13C-4b (D).

4b.31.1.3 The term "plan for an integrated project® as used in
W. Va. Code § 11-13C-14{c){2){C) (i1} includes no more than two section 11-13C-
14b(a) multi-year (or malsi-year, multiple participant projects) each of which
ig certified by the Tax commigsioner under W. Va. code § 11-13C-4b(b), if the
integrated project plan satisfies the regquirements set froth in sectien 14.3.2.3
of these regulations.

aAb.2 application for certification. - The application for certification of
a proiject under West Virginia Code § 11-13C~4b shall be filed with and approved
by the Tax commissioner prior to any credit being claimed or allowed for the
project’s gualified investment and new jobs created as a direct result cf the
qualified investment. This application shall be approved in writing by all the
participants in the preoject and chall contain such information as the Tax
Commissioner may require to determine whether the project chould be certified as
eligible for credit under West virginia Code § 11-13C-4b.

4b.2.1 Projects may be certified under West Virginia Code § 11~-13C~
4b subseqguent to the placement of project investment into service or use and
prisr to the taking of project credit on tax returns. If project credit is
taken on any tax return prioxr to project certification the taxpayer £iling such
returns shall be subject to audit and assessment of tax not paid due to cifset
by such credit and shall be liable for payment of tax, penalties, interest and
additions to tax, notwithstanding the fact that project certification may be
subsequently issued. only when project certification is ultimately issued shall
the taxpayer be entitled to credit. Hewaver, any penalties, interest and
additions to tax due on tax not paid as a result of the premature applicaticn of
the credit shall not me discharged by reason of the issuance of such
certification. The taxpayer, upen receiving certification, may file amended tax
returns only for open tax periods within the {generally} ten {10) year credit
period not foreclosed by the 1imitaticns period set forth in West Virginia Code,
chapter 11, article 10, and may take the credit against tax on such amended
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Virginia who are not West Vvirginia domiciliaries or residents. However, the
payroll factor for multiple party projects ia more limited. Unlike the payrotl
factor specified under West Virginia Code § 11=-13C~5, the payroll facter for
business investment and jobs expansion tax credit projects, where all
participants in a multiple party project have such credit available to them from
one or more multiple party or multiple year, multiple party projects, must have
a numerator based upon payroll of all "new employees” of all participants
filling "new jobs." Because the term "new emplcyee™ is defined to include only
West Virginia domiciled, West Virginia residents, only payroll of West Virginia
domiciled West Virginia residents, jineluding (unlike other payroll factor
determinations under West Virginia Code § 11-13c-5) payroll attributable to
part-time emplcyees, will be included in the numerator.

, 45.3.4.3.a West Virginia code § 11-13C—7(e) reads as
follows:
Bgquivalency of permanent employees. - The hours cf

part-time employses shall be aggregated to determine the
number of eguiwvalent full-time employees for the purpcse of
subsection (k) hereof but not for the purpoesas of subsection
(cy hereof.

This provision excludes part-time employees from gqualifying as emplcyees
holding jobs rdirectly attributable to the gqualified investment™ under West
Virginia Code § 11-13c-7(e) .

West Virginia Cede § 11-13C~4b(d) and West virginia Code § 11-13C=3({b) (13}
define a part-time basis job as one being performed at least twenty (20} hours
per week for at least six (6) months during the taxable year. For temporary or
seascnal iobs, unlike part-time jobks, as defined abeve, the hours cannot ke
aggregated to determine equivalent full—-time employees. Iindeed, temporary or
seasonal employses are specifically exciuded from the definition of "permanent
employaes” as defined in West Virginia Code §§ 11-13C-4b(d) and 11=-13C=-3(b) {13},
and payrcll of seasenal and temporary employees cannct be included in the
apportionment fraction numerator for multiple party project participants or any
other project or nenproject credit taker.

The denominator of the factor will be based upen payroll of all employees
employed in West virginia without regard to doemicile or residence.

4b.3.4.4 The payroll factor under poth West Virginia Code § 1l-
13¢c-5 ({for credit takers generally) and West Virginia Code § 1i-13C~4b(c) (3}
(for multiple party prejects) should be calculated for each year of the ten (10)
year (or somstimes lenger) credit period and neither the numerator necr the
dencminator should be limited by the number of jcbs created during the three (32)
year new jobs redeterminaticn period set forth in West Virginia Code § 11-13C-6.

4b.3.4.5 The payrell factor for nonproject business investment
and jobs expansien tax credit takers, multiple year, non-multiple party project
tax credit takers and taxpayers involved in multiple party projects or multiple
year, multiple parcy projects where one or more project participants ig entitled
te a nonproject business investment and jobs expansion tax credit or a multiple
year nonmultiple party project credit in addition to and separate from the
multiple party or multiple year, multiple party project credit, the numerator of
the payroll facter ahculd be kased upon "emplcoyees of the taxpayer employed in
£his state whose positions are directly attributable to the gqualified
investment, without regard to residence or domicile; rather than upon only West
virginia domiciled West Virginia residents holding "new jcbs." The denominator
of the factor will be based upen payroll of all employees employed in West
virginia without regard O domicile or rasidence.

4b.3.4.6 This subsection prescribes a mathematical procedure to
pe used in business investment and jobs expansion tax credit computations for
determining the West Virginia Code § 1i-13C-4b(c)(3) and West virginia cCode
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4h.3.4.6.¢ ‘For taxpayers who are participants in only
ecne project where cong or more of the other participants in that project is also
a participant in one or more other projects or has business investment and jobs
expansion tax credit availakle from cne or more other project or nenproject
business investment and joks expansion tax credit investments:

4b.3.4.6.c.1 The numerator should be all payroll

attributable to gqualified investment of all project participants in the

particular project in which the taxpayer is invelved plus payroll attributable

to any nonproject business investment and jobs expansion tax credit investment

available to the taxpayer. I+ should not include payroll attributable to any

*  nonprcject business investment and jobs expans:ion rax credit investment of any

project participants other than the taxpayer or attributable to project business

investment and Jjobs expansion tax credit qualified investment, other than

investment in the project in which the taxpayer is a participant, of any project
participanta other than the taxpayer.

4b.3.4.6.c.2 The dencminator should be all West
virginia payroll without regard te deomicile on residence of job holders of all
participants in the particular project in which the taxpayer is a participant,
iess the West Virginia payroll of participants in +hat project, other than the
taxpayer, attributable to nonproject business investment and jobs expansion tax
credit gqualified jnvestment, and less West Virginia payroll of participants
o-her than the taxpayer attributable to project businese investment and jobs
expansion tax credit qualified investment other than qualified investment in the
project in which the taxpayer is a participant.

4b5.3.4.6.4 Numerater of the fraction.

4b.3.4.6.4.1 In accordance with Section 4b.3.4.5 of
these regulations, "payroll attributable to gualified investment" for purposes
of caleculating the payroll £factor numerator for a T"purely” multiple party
project taxpayer which is a participant in a multiple party or multiple year,
rmultiple party project and where neither the taxpayer nor any cther participant
in the project in whiech the taxpayer is a participant iz entictled to a
nonproject credit or a multiple year nop-multiple party project credit, the
"payroll actributable to gualified investment"” for the numerator of the payroll
factor should be based upon West Virginia domiciled, West Virginia residents
holding "new jobs” directly attributable to gqualified investment and should
include payroll of part-time West Virginia domicilied, West Virginia resident
employees who meet the statutory definition of part-time employees.

4b.3.4.6.d.2 In accordance with section 4b.3.4.5 of
these regulations, “payroll actributable to qualified investment™ for purposes
of calculating the payroll factor numeratcr for a taxpayer which has more than
one nonproject business investment and Jjobs expansion tax credit available or
more than cne (1) multiple year nenmultiple party project credits available or
which is a participant in a multiple party or multiple vear, multiple party
project, where the taxpayer or any other project participant in the same project
in which the taxpayer is a participant has one or more nonproject creditse or
multiple year, nonmultiple party project credits, the "payroil attributable to
qualified investment® for the numerator of the payrocll factor should be based
upon all full-time employees {excluding part-time employees) holding Jjobks
directly attributable o gualified investmant without regard to residency or
domicile and not upen "new jobs.”

4b.4 Terms defined. - For purpases of this section:

4b.4.1 New emplocyee. - The term "new employee" means a persen
residing and domiciled in this State, hired by a participant to £ill a position
for a 3job which previously did not exist in this State, prior to the date on
which the project’s qualified investment is placed in service or use in this
state. In no case shall the new employees allowed for purposes of this credit
exceed the total increases in the number of persons employed by the project’s
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participants (considered as & group) in this State. A person shall be deemed to
be a "new employee" if such perscn’s duties in connection with the operation ef

the certified project are on:

4p.4.1.1 A regular, full-time and permanent basis.

4bp.4.1.1.a For projects for which the application for
certification was filed pricr to March 10, 1950, =full-time employment”
employment for at least one hundred twenty {(120) hours per month at a wage not
less than the prevailing state or federal minirmum wage, depending on which

minimum wage provision is applicable toc the business.

4b.4.1.1.b For projects for which the application for
certification was filed after Mareh 9, 19%0, r~full-time employment”
employment for at 1east one hundred forty (140) hours per month at a wage not
lese than the prevailing state or federal minimum wage, depending on which

minimum wage provision is applicable to the business.

4b.4.1.1.¢ "permanent employment” dees not
employment that ig temporary or seascnal.

4b.4.1.2 A part-time basis, provided such person ig cugtomarily
performing such duties at least twenty (20) hours per weekx for at least six (8)

months during the taxable year.

4b.4.2 Participant. - The term "participant” means any person who
directly makes a gqualified investment in a certified project, or who employs
persons filling the Jobs certified by the Tax Commissicner as being new jobs

created as a direct result of the project’s qualified investment.

4b.5 Effective date.

4p.5.1 West Virginia Code § 11-13C-4b shall apply te a project
having qualified investment of at least fifty (50) million dollars placed in
service or use between March 1, 1985 and February 1, 1986, and shall aiso apply

to qualified investment made on or after February 1, 1986.

4b.5.2 Special reguirements for fifty million dollar ($50,000,000Q)
projects placed in service or use ketween March 1, 1985 and February 1, 1985.

4b.5.2.1 The application for project certification for a project
having qualified investment of at least fifty million dollars (8$50,000,000)

placed in service or use between Harch 1, 1985 and February 1, 1986,
deemed timely filed under West Virginia Code § 11-13C~4b only

applicaticn is filed with the Tax Commissioner prior to December 31,
provided, That the Tax Commissioner shall not certify such project until the
project participants certify that at least fiffty (50) new jobs were create
them priocr to January 1, 1988, as a direct result of their qualified investment
in the preject, and that guch 3jebs did not previously exist in this State,
determined as cf January 31, 1986; that the inclusion of such property shall not
give rise toc a refund or credit of any taxes administered under chapte
the West Virginia Code for taxable years ending before January 1, 1987, and that
the ten (10) year credit pariod for such certified project shall begin with the
current +taxable year of the project participant or participants who will be

claiming the allowable credit.

4b.4.2.2 West Virginia Code § 11-13c-4k(e) (1) reads as follows:

This section shall apply to a project having gualified
investment of at least fifty million dollars placed in
service or use between the first day of March, .one thousand
nine hundred eighty-five and the first day of February, one
thousand nine hundred eighty-six, and shall also apply to
cqualified investment made on or after the first day of
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February, cne thousand nine hundred eighty-six.

This language cannot ke interpreted as allowing totally unrestricted
availability of the business investment and jobs expansion tax credit for future
investment without regard to how far into the future that investment might occur
after the initial investment which created the new Jjobs required for
qualification under the section. Such an Interpretation weuld be inconsistent
with the legislative purpose underlying the Business Investment and Jobs
Expansion Tax Credit Act.

West Virginia Code § 11-13C-4b(a)({l) sets forth the maximum time periecd to
be feund under the provisions of the business investment and jobs expansion tax
credit statute over which investment may be placed Iin service or use in a
business investment and jobs expansicn tax credit project. This maximum time
rericd is three (3) years.

West Virginia Code § 11-13C-4b(e}(l) expressly mandates that the secticn
shall apply tc investment placed in service or use between March 1, 1988 and
February 1, 1986, and after February 1, 1986. West Virginia Cocde § 11-13C~-
4b(a)(1l) sets forth the maximum time period provided in the statute for placing
investment in service or use. These subsecticns can be read in pari materia to
limit the time over which investment qualified for credit under West Virginia
Code § 11-13C-4b(e) (1) can be placed in service or use after February 1, 1986 to
include only that investment placed in service or use after February 1, 1986
through the end of the second taxable year subsegquent to the end of the tax year
during which February 1, 1%86 occurred.

Thus, the three (3) year maximum time limitaticn set forth in West Virginia
Code § 11-13C-4b(a)(l) would apply to investment made subsequent to February 1,
1986 for West Virginia Code § 11-13C-4b(e} (1) fifty million deollar ($50,000,000)
projects in service or use between March 1, 1985 and February 1, 1986.

4.6 Project participants.

4b.8.1 The business investment and jobs expansion tax credit is not
adversely affected if a project participant is dropped and a substitute
participant or the remaining participants take the place of the dropped
participant so that the number of jobs and investment prcperty in service or use
remains substantially unchanged. If a participant is dropped or a substitute
participant is added, the project participants must file an amendment to the
application for project certification and written business facility development
plan reflecting the change, and must obtain approval of the amendment from the
Tax Commissioner.

4b.5.2 Ordinarily where a new project participant is to be added or
a new project participant is to be substituted for a former project participant,
the Tax Commissicner will reguire the project participants to obtain approval
from the Tax Commissioner for such a substitution and to amend the application
for project certificaticen prior to the addition or substitution of the new
project participant. Failure to submit an amendment for participant addition or
substitution prior to such addition or substitution shall result in an invalid
and unrecognized addition or substitution until such amendment is submitted to
the Tax Commissiconer and approved by the Tax Commissioner.

If project credit is taken on any tax return prior to such approval, based
in wheole or in part upon the participation of a new or substitute proposed
project participant not vyet approved by the Tax Commissioner, the taxpayer
filing such returns shall be subject to the same treatment specified under
section 4b.2.1 of these regulations as a taxpayer who takes project credit for a
proposed certified project prior to, or in the absence of, the issuance of
project certification under W. Va. Code § 11-12C-4b. .

4b.6.3 For a single year, multiple party project, an added project
participant whose investment is place in service or use in the one (1) year
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project investment period and whose new jobg are in place within the three (3)
year new Jjobs redetermination period set forth in West Virginia <Code
§ 11-13¢~-7({£} will have such investment and joks counted toward the
determination of the amount of the project credit. Any investment placed in
gservice or use or jcbs created by a project participant after the relevant one
(1) year project investment period or three (3) year new Jjobs redeterminaticn
period have expired would not count toward the credit.

4b.6.3.1 New project participants may not be added to a single
year, multiple party project subseguent o expiration of the three hundred
sixty-five (365) day project investment period. Although other entities could
engage in the project enterprise after the above described three hundred sixty-
five (365) day investment period has expired, such entities could not be added
as new project participants. However, substitute project participants acting as
successors to already participating participants could be substituted subseguent
fo the end of the above-described three hundred sixty—-five (365) day pericd sc
long as the total number of Jobs is substantially unchanged and gqualified
investment preoperty in service or use ls substantially unchanged.

4b.6.4 For a multiple year, multiple party project, an added
project participant whose investment is placed in service or use in the three-
year multiple year project investment period set forth in West Virginia Code
§ 11-13C=-4b{a}(1l), and whose new jobs are in place in the final year of the
three (3} year new jobs redetermination period set forth in West Virginia Code
§ 11-13C=7(f), will have such Investment and jobs counted toward the
determination of the amount of the project credit. Any investment placed in
service or use or jobs created by a preject participant after the relevant three
(3) year periods have expired would not county teward the credit. These pericds
are cotermincus in the case of multiple year or multiple party, multiple year
projects.

4b.6.4.1 New project participants may not be added, except as
successors to ongeing participants, after expiration of the three (3) year new
jobs redetermination period or the three (3) vyear project investment period set
forth in West Virginia Code § 11-132C-7(f) and West Virginia Code
§ 1i-13c—-4b(a) (1), respectively. These periods would typically end
simultanecusly with the end of the second tax year subsequent to the end of the
tax vear during which project investment was firgt placed in service or use.
Refer to section 4.3 of these regulations for discussion of investment periods.

4b.6.4.2 Although other entities could engage in the project
enterprise after the above-described three (3} year periods have expired, such
entities could not be added as new project participants. However, substitute
project participants acting as successors to already participating participants
could be substituted subsequent to the end of the above-described three (3) year
periods so long as the total number of Jobs and cualified investment in service
or use remained substantially unchanged.

4b.6.4.3 Addition or substitution of a project participant will
reguire submission of an amendment to the application for project certification.
Sucn amendment can consist of a letter identifying the new or substitute
participants and describing the change scught. The letter should contain or be
accempanied by a properly executed statement cf participaticn from each new or
substitute participant, and an agreement executed by the new or substitute
participants to the plan of credit allocation ameng preject participants in
effect for the project.

4b.6.4.4 Addition or substitution of project participants must
be approved by the Tax Commissioner prier to the additien or substitution.

4b.6.4.5 Nothing herein shall be sconstrued to preclude the
transfer or sale of gualified investment to a successor in business as set forth
in West Virginia Code § 11-13¢-9 at any time during the life of the credit. The
employees of a successcr will be considered new employees to the extent they
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replace or succeed jobs held by employees filling new jobs of the business
transferred, provided that such replacement or sucCessor employees are West
Virginia domiciled, wWest Virginia residents and otherwise fulfill <the
requirements, as appropriate, of new employees f£illing new jobs in accordance
with Article 13C, Chapter 11 of the West Virginia Code.

4b.7 Information disclosure. - A taxpayer which 18 a project participant ina
a duly certified multiple party project under West Virginia Code § 11l-13C-4db
shall be considered an interested party under West Virginia cocde § 11-13C-5d{I)
with relation to all other taxpayers shown Dby Department of Tax and Revenue
records or certificatien letters, applications for project certification,
rulings of the Department, requests for rulings, or background file documents
relating to the business investment and jobs expansion tax credit to be
participants in the same certified project as such taxpayer. All communications
between the Department of Tax and Revenue and any participant in the same
project as the taxpayer relating to the credit, except for tax returns, audits,
assessments and communications not deemed appropriate for disclesure by the Tax
Commissioner or not subject to disclosure by the Tax Ccommisgicner, shall be
diseclezable to such taxpayer under West Virginla Code § 11-i0-5d(£f). The Tax
Commissioner shall have absolute discretion %o grant or relfuse disclosure of
information under this section.

§ 110-13cC~5. Application of annual credit allowance.
5.1 In general. - The aggregate annual credit allowance for the current

taxable year is an amount equal to the sum of:

5.1.1 The one-tenth part allowed under West Virginia Code § 11-
13¢-4 for qualified investment placed into service or use during a prior taxable
vear, plus ’

§.1.2 The cne—-tenth part allowed under West Virginia Code § 11-
130-4 for gualified investment placed into service or use during the current
taxable year, plus -

5.1.3 The one-tenth part allowed under West Virginia Code § 1I-
13c-4a for locating corporate headguarters in this State; or the amcunt allcwed
under West Virginia Code § 11-13C-%7a for the taxakble year.

5.2 Application of current vyear annual credit allowance. = The amount
determined under section 5.1 shall be allowed as a credit against that porticn
of the taxpayer’s State tax liability which is attributable to and the direct
result of the taxpayer’s gualified investment, and shall be applied as provided
in West Virginia Code § 11-13C-5(c) through (k). beoth inclusive, and in sections
6.3 through 5.11, both inclusive, of these regulations and the subsecticns
thereof.

5.3 Business and cccupation taxesg.

5.3.1 that portien of the allowable credit attributable to
qualified investment in a business or other activity subject to the taxes
imposed by West Virginia Cede article 11-13 shall first be applied to reduce up
to eighty percent (80%) of the taxes imposed by West Virginia Code article 11-13
for the taxable year (determined before application of allowable credits against
tax and the annual exemption).

5.3.2 If the taxes due under said article thirteen are not solely
attributable to and the direct result of the taxpayer’s qualified investment in
a business or other activity taxable under West Virginia Code article 11-13 the
amount of such taxes, which are so attributable, shall be determined by
multiplying the amount of taxes due under said article thirteen, for the taxable
year (determined before applicaticn of any allowable credits against tax and the
annual exempticn), by a fraction, the numerator of which is all wages, salaries
and other compensation paid during the taxable year to all employees of the
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taxpayer employed in this State, whose positions are directly attributable %o
the qualified investment in a business or other activity taxable under article
thirfeen of this chapter. The deneminator of the fraction shall be the wages,
salaries and cther compensation paid during the taxable year to all employees of
the taxpayer, employed in this State, whose positions are directly attributable
to the business or other activity of the taxpayer, that is taxable under the

gaid article thirteen.

5.3.3 The annual exemption allowed by secticn three of said
article thirteen, plus any credits allowable under West Virginia Code articles
31-13~d and 11-13-e of shall be applied against and reduce only the portion of
article thirteen taxes not apporticned to the qualified investment under West
Virginia Code article 11-12C: Prcvided, That any excess exemption or credits may
be applied against the amount of article thirteen taxes apportioned to the
qualified investment under West Virginia Code article 11-13¢, that is not offset
by the amount of annual credit against such taxes allowed under West Virginia
code article 11-13C for the taxable year, unless their application is otherwise
prohibited by West Virginia Code chapter 1l.

5,4 Carrier income taxes.

5.4.1 That portion of the allowable credit attributable to
gqualified investment in a business or other activity subject to the taxes
imposed by West Virginia Code article 11-12a, shall first be applied to reduce
up to eighty percent of the taxes imposed by West Virginia Code article 11-12a,
for the taxable year.

5.4.2 If the taxes due under said article twelve-a are not solely
attributable to and the direct result of the taxpayer’s qualified investment in
a business or other activity raxable under said article twelve-a, the amount of
such taxes, which are so attributable, shall be determined by multiplying the
amount of taxes due under said article twelve-a, for the taxable year, by a
fraction, the numerator of which is all wages, salaries and other compensation
paid during the taxable year to all employees of the taxpayer employed in this
State, whose positions are directly attributable to the qualified investment in
a business or other activity taxable under =aid article twelve-a. The
dencminator of the fraction shall be the wages, salaries and other compensation
paid during the taxable year to all emplcyees of the taxpayer, employed in this
State, whose positions are directly attrikutable to the business or other
activity of the taxpayer, that is taxable under said article twelve-a.

5.5 Severance taxes.

5.5.1 on and after July 1, 1987, for investment placed in service
or use prior to March 10, 19%0 or investment subject to the transition rules set
forth in West Virginia Code § 11-12¢=-14{¢)(2), that portion of the allowable
credit attributable te gqualified investment in a business or other activity
subject to the tax impesed by West Virginia Code article 11-13a, and qualified
investment in a business or activity that was subject to the tax imposed by said
article thirteen of this chapter prior to said first day ¢f July, but on and
after said first day of July, is subject to the tax imposed by West Virginia
Code article 13a, shall first be applied to reduce up to eighty percent (80%) of
the taxes imposed by said article thirteen of this chapter prior te said July 1,
but on and after said July 1, is subject to the tax impecsed by West Virginia
code article 11i-~13a, shall first be applied to reduce up to eighty percent (80%)
of the taxes imposed by said article thirteen-a for the taxable year {determined
before applicaticon of any allowable credits against tax and the annual exemption
credit.)

g.5.2 If the taxes due under said article thirteen-a are not
sclely attributable o and the direct result of the, taxpayer’s qualified
investment in a business cor other activity taxable under said article thirteen-
a, the amount of zuch taxes, which are so attributable, shall be determined by
multiplying the amount of taxes due under sald article thirteen—-a, for the
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taxable year (determined before application of any allowable credits against
tax), by a fractien, the numerater of which is all wages, salaries and other
compensation paid during the taxabkle year to all employees o©of the taxpayer
employed in this State, whose positions are directly attributable to the
gualified investment in a business or other activity taxable under said article
thirteen-a. The dencminator of the fraction shall be the wages, salaries and
cther compensation paid during the taxable year to all employees of the
taxpayer, employed in this State, whose positions are directly attributable to
the business or other activity of the taxpayer, that is taxable under said
article thirteen-a.

5.5.3 hny credits allowable under West Virginia Cecde articles 11-13D
and 11-13E, shall be applied against and reduce only the portion of article
thirteen~a taxes not apportioned to the gualified investment under West Virginia
Code article 11-13C: Provided, That any excess credits may be applied against
the amount of article thirteen taxes apportioned tec the gualified investment
under West Virginia Code article 11-13¢, that is not offset by the amount of
annual credit against such taxes allowed under West Virginia Code article 11-13C
for the taxable year, unless their application is otherwise prohibited by West
Virginia Code article 11-13C.

5.6 Telecommunications taxes.

5.6.1 on and after July 1, 1987, that perticn of the allewable
credit attriputable to gualified investment in a business or cther activity
subject to the taxes imposed by West Virginia Code article 11-13B, shall first
be applied to reduce up to eighty percent (80%) of the taxes imposed by West
Virginia Code article 11-13B for the taxable year (determined before application
of allowable credits against tax) and gqualified investment in a business or
activity that was subject to the taxes imposed by West Virginia Code article 11-
12A prior to said July 1, but on and after said July 1, is subject to the tax
imposed by West Virginia Code article 11-13B.

5.5.2 If the taxes due under said article thirteen-b are not
solely attributable to and the direct result of the taxpayer's qualified
investment in & business or cother activity taxable under West Virginia Code
article 11-138, the amount of such taxes, which are sco attributable, shall be
determined by multiplying the amount of taxes due under said West Virginia Code
article 11-13B, for the taxable year (determined before application of any
allowable credits against tax), by a fractien, the numerator of which 1sg all
wages, salaries and other compensation paid during the taxable year to all
employees of the taxpayer employed in this State, whose positions are directly
attributable to the gualified investment in a business oxr cther activity taxable
under West Virginia Code article 11-13B. The denominator of the fraction shall
be the wages, salaries and other compensation paid during the taxable year to
all employees of the taxpayer, employed in this State, whose positions are
directly attributable to the business or other activity of the taxpayer, that is
taxable under West Virginia Code article 11-13B.

5.7 Businesg franchise tax.

5.7.1 on and after July 1, 1987, that portion of the allowable
credit atitributable to qualified investment in a business or activity subject to
the taxes imposed by West Virginia Code article 11-23, and gualified investment
in a2 business or activity that was subject to the taxes impocsed by West Virginia
Code article 11-13 prior te s=aid July 1, but on and after said July 1, is
subject to the tax imposed by West Virginia Code article 11-23, shall first be
applied to reduce up to eighty percent (80%) of the taxes imposed by said
article twenty-three for the taxable year (determined after application of the
credits against tax provided in West Virginia Code § 11-23-17, but befcre
application of any cther allowable credits against tax). .

5.7.2 If the taxes due under said article twenty-three are not
sclely attributable to and the direct result of the taxpayer's qualified
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investment in a busineas or cother activity taxable under article twenty-three,
for the taxable year (determined after application of the credits against tax
provided in section seventeen of said article twenty-three, but before
application of any other allowable credits), by a fraction, the numerator of
which i3 all wages, salaries and cther compengation paid during the taxable year
to all employees of the taxpayer employed in this State, whose peositions are
directly attributable to the gqualified investment in a business or other
activity taxable under West Virginia Code article 11-23. The denominator of the
fraction shall be wages, salaries and other compensation paid during the taxable
year to employees cf the taxpayer, employed in this State, whose positions are
directly attributable to the business or other activity of the taxpayer that is
taxable under West Virginia Code article 11-23.

5.7.3 Any credits allowable under West Virginia Code articles 13D
and 13E shall be applied against and reduce conly the portion ¢f article twenty-
three taxes not apportioned to the gqualified investment under West Virginia Code
article 11-13C. Provided, That any excess exemption or credits may ke applied
against the amount of article twenty-three taxes apportioned to the qualified
investment under West Virginia Code article 11-13C that ig not offset by the
amount of annual credit against such taxes allowed under West Virginia Code
article 11-13¢C for the taxable year, unless their application is otherwise
prohibited by West Virginia Code chapter 1l.

5.8 Corpocration net income taxes.

5.8.1 After application of West Virginia Code §§ 11-13C~5(c}
through {(g), both inclusive, and secticns 5.3 through 5.7, both inclusive, of
these regulaticns and the subsections therecf, any unused credit shall next be
aprlied to reduce up to eighty percent (80%) of the taxes imposed by West
Virginia Code article 11-24 for the taxable year (determined before application
of allowable credits against tax).

5.8.2 If the taxes due under said article twenty-four (determined
before application of allowable credits against tax) are not solely attributable
to and the direct result of the taxpayer’'s qualified investment, the amount of
such taxes which are seo attributable, shall be determined by multiplying the
amount of taxes due under said article twenty-four for the taxable year
{determined before application of allowable credits against tax), by a fraction,
the numerator of which is all wages, salaries and cother compensation paid during
the taxable year to all emplovees of the taxpayer employed in this State, whose
positicons are directly attributable to the qualified investment. The
denominateor of the fraction shall be the wages, salarles and cther compensation
paid during the taxable year to all employees of the taxpaver, emploved in this
State.

5.8.3 Any credit allowable under West Virginia Code article 11-24
shall be applied against and reduce only the amcunt of article twenty-four taxes
not apporticned to the gqualified investment under West Virginia Code article 11-
13¢C: Provided, That any excess credits may be applied against the amount of
article twenty-four taxes apportioned to the qualified investment under West
Virginia Code article 11-13C that is not offset by the amount of annual credit
against such taxes allowed under West Virginia Ceode article 11-13C for +the
taxable year, unless their application 1ls otherwise prohibited by West Virginia
Code chapter 11. :

5.9 Personal income taxesg.

5.9.1 If the person making the gqualified investment is an electing
small business corporation (as defined in Section 1361 of the United States
Internal Revenue Ccde of 1954, as amended), a partnership or a sole
proprietorship, then any unused credit {after application of sections 5.3, 5.4,
5.5, 5.6 and 5.7 and the subsections thereof of these regulations shall be
a2llowed as a credlt against up to eighty percent of the taxes imposed by West
Virginia Code article 11-21 on the income from business or other activity
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subject te tax under West Virginia Code articles 1l-12a, 11-13, 11-13a, 11-13b
or 11-23. : . o

5.9.2 Electing small business corpcraticns, partnerships and cther
unincorporated organizations shall alleocate the credit allowed by this article
among its members in the same manner as profits and losses are allocated for the

taxable yearzr.

£.9.3 If the amount of taxes due under West virginia Ccde article
11-21 (determined before application of allowable credits against tax), that is
attributable to business, is not solely attributable te and the direct result of
the qualified investment of the electing small business corporatien,
partnership, other unincorporated organization c¢r scle proprietorship, the
amount of such taxes which are so attributable shall be determined by
multiplying the amount of taxes due under sald article twenty-one (determined
before application of allowable credits against tax), that is attributable to
business by a fraction, the numerator of which is all wages, salaries and other
compensation paid during the taxable year to all employees of the electing small
business corporation, partnership, other unincorporated organization or sole
proprietorship employed in this State, whose positicns are directly attributable
toe the cualified investment. The denominator of the fraction shall be the
wages, galaries and other ccmpensation paid during the taxable year to all
employees of the taxpayer.

£.5.4 No credit shall be allowed under this section against any
employer withholding taxes imposed by sald article twenty-one.

5.9.4.1 If the individual’s personal income is solely
attributable to a Jdistribution of income from a qualified entity entitled to
business investment and Jjobs expansion credit then the individual may either
apply the credit against either eighty percent (8C%) of his/her West Virginia
personal income tax liability, Lif the income 1ls sclely attributable to and the
direct result of the qualified investment, or eighty percent (80%) <¢f his/her
West Virginia personal income tax liability as apportioned under section 5.9.3
of these regulations, if the income is not sclely attributable to and the direct
result of the gqualified investment.

5.9.4.2 If the individueal’'s personal incoeme is not sclely
attributable to a distribution of income from a gualified entity entitled to
business investment and jobs expansion credit then the individuzl must determine
the portion of his/her West Virginia adjusted gross income attributable to the
qualified income distribution in addition to possibly apportioning his/her
income distributicn as required under section 5.9.3 of these regulations.

For example: . _

John received §1,000,000 in taxable income distributions from the MM Small
Business Corporation, a business entitled to the business investment and jobs
expansion credit. MM has a total West Virginia payroll of $12,000,000 but only
$6,000,000 of payroll is directly attributable to the qualified investment.
Therefore MM‘s payrcll apportionment factor is 50% (56,000,000/812,000,000).

In addition to his $1,000,000 distribution from MM, John also received
$100,000 in wage and salary inceme, $20C,000 in capital gains, $30,000 in
dividends and §250,000 from an oil and gas partnership. John’s total West
Virginia adjusted gross income is §1,600,000 (51,000,000 + $100,00C + §200,000 +
550,000 + $250,000}). John’'s pre-credit West Virginia perscnal income tax
liability eguals $102,745.

John determines the portion of his tax subject to business investment and
jobs expansion tax credit offset py multiplying his pre-credit tax liability
($102,745) by both MM‘s payroll apportionment factor (50%) and by the fraction
of his total West Virginia adjusted gross income directly attributable tc the
qualified income distribution from MM (62.5% cr $1,000,000/51,600,000). John
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may then apply any unused credit (remaining after applications of sections 5.3,
5.4, 5.5, 5.6 and 5.7 and the subsecticns thereof of these regulations) against
up to 80% ($25,686) of his personal income tax ($32,108) attributable to the
qualified investment by MM Small Business Corperation.

5.10 Saleg and use taxes.

on and after July 1, 1987, for purchases of tangible personal property and
taxable services made on or after that date, that portion of the allowable
credit, which is attributable to qualified investment in a business or activity
subject to the taxes imposed by West virginia Code articles 11-15 and ll-15a on
purchases for use or consumption im the conduct of such business or activity,
shall be applied to reduce up to eighty percent (B0%) of the taxes imposed by
West Virginia Code article 11-15 and 11-15a cn purchases that are directly used
or consumed in the qualified investment activity. When property and services
purchased for use or consumption are not solely used or consumed in the
qualified investment activity, the cost thereof shall be apportioned between
such activities. only that amount apportioned to purchases directly used or
consumed in the qualified investment activity shall be included when applying
the credit allowable under this section.

5.10.1 West Virginia Code § 11-13C-5 sets forth +the taxes, in
order, against which the business investment and jobs expansion tax credit can
be taken.

The sales tax and use tax are set out in the order of taxes against which
the credit will apply subseguent to business and occupaticn taxes, carrier
income taxes, severance taxes, relecommunications taxes, business franchise tax,
corporation net income taxes and personal income taxes.

Before the credit may be applied against the consumers sales and service
+ax and use tax liabilities, it is necessary that t+he annual liabilities for the
preceding taxes and the amount of credit available against those taxes be
determined. Therefore, the business investment and jobs expansion tax credit
must be taken against the consumers sales and service tax and use tax
liabilities through a request for refund filed with the Tax Department at the
end of each tax year. :

5.1C.2 In no case shall this credit offset any amount of sales or
use tax which was included in the measure of investment in property purchased or
leased for business expansion upon which gualified investment was based.

5.10.3 The credit may offset only the sales and use tax liabilities
of the taxpayer claiming the credit. The credit shall never offset any portion
of sales or use tax collected from customers cf a taxpayer entitled to credit
and held in trust by such taxpayer for remittance to the State.

.11 Ad valorem property taxes; unemployment taxes and workers’
compengation premiums.

5.11.1 after application of West Virginia Code §§ 11-13C-5(a)
through (i), beth inclusive, and sections 5.3 through 5.9, both inclusive, of
these regulations and the subsecticns thereof, any unused c¢redit shall be
appiied for payment of the sum of the follewing amounts as a rebate against the
remaining twenty percent (20%) of the taxes enumerated in sections 5.3 through
5.% of these regulations and the subsections thereof. This doces not include the
remaining twenty percent (20%) of the taxes enumerated in West Virginia Code §
11-13C-5(3j} or section 5.10 of these regulations (the consumers sales and
service tax and the use tax):

5.11.1.1 Eighty percent (80%) of the ad wvalcrem property taxes
impesed by levying bodies pursuant to West Virginia Code article 11-8 for the
taxable year (including payments in 1ien of such taxes), on property of the
taxpayer that is directly attributable to the gualified investment (including
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property having a useful life of less than four (&) years) of the taxpayer, in
the new or expanded business facility of the taxpayer resulting in new Jjobs;
plus’

5.11.1.2 BEighty percent (80%) of the taxes imposed by West
virginia Code article 2la-5, for the taxable year attributable to the
compensation of rnew empleoyees f£illing the new jobs that are directly
attributable to the gualified investment; plus

5.11.1.3 Twenty percent (20%) of the workers' compensation
premiums imposed by West Virginia Cede article 23-2 for the taxable year
attributable to the compensation paid new employees filling the new jobs that
are directly attributable to the qualified investment.

5.11.2 ‘ad valorem property tax against which the rebate credit may
be taken is the property tax paid on plant and equipment type items. Property
tax on inventory and on accounts receivable should be excluded from the measure
of ad valorem property tax against which the rebate credit will apply.

5.11.2.1 o©Only ad valerem property taxes paid as a result of an
actual agsessment cf ad valorem property tax issued upon gualified investment
property on or subseguent to the date such preoperty was placed in service or use
wiil qualify for rebate credit.

5.11.2.2 In most instances the qualifying property ig either new
or is being placed into service for the first time. Such property is assessed
on the first July lst focllowing the date placed into service. The resulting tax
levy is then due during the year following the vear of assessment. Due to a one
(1)} year delay between the asséssment of tax and the actual payment of such tax,
there is no property tax rebate available during the first year of business
under this credit. Therefore, a typical business has only nine (S) years worth
of property tax rebate unless that business elects to delay the beginning cf the
credit applicaticn for one (1) year.

5.11.2.3 A taxpayer is not entitled to rebate credit based upon
ad valorem property tax paid on gualified investment property for periods prior
to the placement o©of such property inte service or use for purposes of this
credit. .

5.11.2.4 Payments into the catastrophe hazard and second injury
hazard surplus fund by taxpayers who are workers’ compensation self insurers
under West Virginia Code § 23-2-9 may be offset by the rebate credit under West
Virginia Code § 11-13C=5(3) (1) (c) as workers’ compensation premiums.

5.11.23 A taxpayer eligible to claim this rebate shall apply either
the amount of the unused credit or tne sum determined under subsections 5.11.1
through 5.11.1.3 of these regulations, whichever is less, against the remaining
twenty percent (20%) of the taxes impecsed by West Virginia Code articles 11i-12a,
i3, 13a, 13b, 21, 23 and 24 attributable te the qualified investment under West
Virginia Code article 11-13C. If any amount of rebate remains after its
applicatien against the remaining twenty percent (20%) of tawxes as aforesaid,
+he amount remaining shall be carried forward to each ensuing tax year until
used or expiration of the twelfth tax year subsequent to the tax year in which
the cqualified investment was placed in service or use in this State by the
taxpavyer.
5.11.3.1 The rebate credit carryforward can be applied in any
taxable year from year two {2) to vear thirteen (13) inclusive. It can reduce
fhe business taxes, except for +he sales and use taxes, to zero (0) without
limitation to a parcentage. .

Obviously, no credit carryforward would be avallable in year one (1}.
However, credit cculd carry forward from year one (1) to year two {2} and
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thereafter. Any credit carryforward remaining unused at the end of vyear
thirteen (13) would be forfeited by operation cf law. No carryover rebate
credit would be available in year fourteen (14) or thereafter.

5.12 Unused credit forfeited. - If any credit remains after application of
secticn 5.2 through section 5.11, beth inclusive, of these regulations and
subsections of such sections, the amount thereof shall be forfeited. No

carryover to a subsequent taxable year or carryback to a prior taxable year
shall be allowed for the amount of any unused portion of any annual credit
allowance except as specifically provided in section 5.11 and the subsecticns
thereof.

5.13 Payroll factor. - The term "all emplcyees of the taxpayer employed in
this state" for purpcses of the West Virginia Code § 11-13C=5{c), (d), (&), (£},
(g), (hYy, (L), (3)(1)(B) and (3}(1)(<) payroll factor determinations of taxes
attributable to and <the direct result of gqualified investment must ke
interpreted to mean all full-time but not part—-time employees employed by the
taxpayer in West Virginia without regard to domicile on residency. For payrsll
factors applicable to certified projects under West Virginia Code §11-13C-4b,
refer to section 4b.3.4 through 4b.3.4.6.d.2 of these regulations.

5.14 Taking of credit.

5.14.1 The business investment and jobs expansicn tax credit can
only be taken against taxes actually paid or payable by a taxpayer entitled to
credit. No shifting of tax burdens by agreement would alter this disposition.
No shifting of c¢redit among entities, other than multiple party certified
project participants, is allowed under +the business investment and Jjobs
expansion tax credit statute.

5.14.2 No prior certificaticn by the Tax Cemmissioner is needed in
order to take the business investment and jobs expansion tax credit under the
neonproject provisiens of the eredit statute, except that for investment placed
in service or use on or after January 1, 19%0, an application for credit must be
filed with the Tax Commissioner in accordance with West Virginia Code § 11-13C-
i14(f) and section 14.6 and the subsections thereof of these regulations.

5.24.3 Tn the case of a subsidiary of a West Virginia parent
corporation which files a consolidated return, it will be necessary to apportion
the tax liabilities of the ccnsclidate filer by a payroll factor with a
numerator equal to the West Virginia payroll directly attributable to the

qualified investment and a denominator equal Yo the total West Virginia payroll
of the consoclidated filer. Exceptions to this requirement may be granted by the
Tax Commissioner, upen reguest, but only 1f the taxpayer creates a pro forma
separate filing for the subsidiary entitled to the business investment and jobs
expansion tax credit for purposes of determining the amount of credit available.
that credit may then be offset against the tax due under the consolidated
filing. This latter method does not generally work for consolidated multistate
taxpayers subject to tax under West Virginia Code articles 11-23 and 11-24. 1In
noc case shall the apporticnment factor be applied in such a manner as to apply
eredit to shelter income not attributable to gualified investment from tax.

5.14.3 credit would flow throuch to § corporation shareholders.

If an S corporation paid the business franchise tax or any other tax
directly as an entity, then the shareholders themselves could not obtain any
pass through credit against any liability for the same tax. The amount of
credit remaining after the entity had taken credit would fleow through to the
shareholders in preporticn to their ownership percentages precisely as would
income o©f the S corporation. For multiple party projects, the shareholders
should use the same payroll allocation percentage as the S corporation under
West Virginia Code § 11-13C-4b{(c)(3) and sections 4b.3.4 through 4b.3.4.5.d4.2 or
section 5.9.4.1, if applicable, cf these regulations for determining the amount
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of perscnal income tax against whichH the business investment and jcbs expansion
tax credit for the project can be taken. 1In the case of nonproject credit cor a
multiple year project, as opposed to a multiple party project, the numerator of
the allocaticn fraction would be the West Virginia payroll ef the S corporation
attributable to qualified investment, and the denominator would be the total
West Virginia payroll of the S corporation. Thig allccation percentage or the
alleocation percentage described under section 5.9.4.1 of these regulations,
which is applicable, should be multiplied by the S corporation shareholders’
personal income tax on income flewing through the 3 corporation as a conduit.
This would determine the amount cf personal income tax against which the credit
can be taken by the S corperation sharehclder.

5.14.5 Credit would flow through t5 partnership partners.

Tn the situation where partnerships take the credit, the precedure for the
subsequent taking of the credit by the partners of the partnership ig as
follows. If the partnership paid business and occupation tax or any other tax
directly as an entity, then the partners themselves cannot cbtain the credit
against any liability for the same tax. The partners should use the same
payrell allocation percentage as the partnership. Generally, for a nonpreject
credit or a multiple year, nonmultiple party project, the numerator is West
virginia payroll of the partnership attributable to qualified investment and the
denominator is West Virginia payroll of the partnership. That partnership
payroll allocaticn percentage or the allocation percentage described under
section 5.5.4.1 of these regulaticns, whichever is applicable, should be
multiplied by the partner’s share of taxon income flowing through the
partnership as a conduit. This will determine the amount of tax against which
fhe credit can be taken by the partner. The payroll factor would be determined
for the business entity in accordance with these regulations.

§.15 Notwithstanding any provision of these regulations to the centrary,
the taking of the credit set forth in West Vvirginia Code article 11-13C shall be
subject to the provisions of West Virginia Code article 11-12B.

5.16. Determination of Tax Solely Attributable to_and the Direct Result of
oualified Investment.

Under subsection 11-13C=5(b) cof the West virginia Ccde, the e¢redits
allowable under West Virginia Code Articie 11-13C can _offset only tax
attributable to and the direct resuit of cqualified investment. For those taxes
erumerated in West Virginia Code Section 11-13C-5 which can be ogffset by West
Vireinia Code Article 11-13C credits, the determination ©f what portion of the
taxpayer’s total tax 1iability for each such tax that ig "tax sclely
attributable_to and the direct result of gualifiad investment® is cypically made
by multipiving the total liability for each tax by a payrell factor. The
pavroll fagctor tvpically consists of a fraction, the numerator of which_ is
amnual pavroll of the taxpayer solely attributable to and the direct regult of
qualified investment, and the denominator of which is total annual West Virginia
payroll of the taxpaver. As discussed in Section 4b.3.4 et seqg.. Section 5.13,
Section 5.14.3 of these regulations, and other provigions of these regulations,
the pavroll factor may be adjusted to accommodate multiple party or multiple
yvear project status for taxpayers, or +o accommodate circumstances where
taxpayvers have gained entitlement to one or more concurrently applicable tax
credits under West Virginia Code Article 11-13C, and __to accommodate
circumstances where there is a single, ceonsgolidated, composite or unitary tax

filing unit,

Subsection 11-13C-5(4) of the West Virginia Code provides that for tax
vezrs beginning after December 31, 1952 and thereafter, if the pavroll forpula
provisions of subsections 11-13C-5{c) through (i), inclusive, of the West
Virginia Code, do not fairly represent the taxes solely attributable to and the
direct result of the taxpayer’s cualified investment, angd that of all other
proiect participants in the business or accivity subiect to tax, the Tax
Commissicner may reguire the use of an zlternative method of determining tax so
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attributable that will effectuate an equitable attribution of the fax.

The enumerated methods are:

1) Separate accounting or identification; or

23 adiustment to the wages formula to reflegt all components of the tax
liability:; o

3} The inclusicn of one or more additional factors which will fairly
represent the taxes solely attributable %¢ and the direct result of the
qualified investment of the taxpaver and all other project participants in the
businesses or other activities subject to tax; or

4) The employment of any other methed to effectuate an equitable
attribution of the taxes.

5.16.1. Reasons for Alternate Apportionment.

The purpose of the Business Investment and Jobs Expangion Tax Credit is to
promote net emplovment growth within West Virginia. In return for net
employment growth (e.d. 50 new Jobs) through eapital investment, the State
provides tax credits to offset the additional taxes directly attributable to the
cualified investment and new jobs. In no case should creditsg attributable to
one qualified project apply to tax liability unrelated to that proiect. The
purpose behind a mathematical formula (e.g. pavrell factor) ig to arrive at tax
liability attributable to qualified investment or new dobs in situations where
that amount is not clearly identifiable. If a mathematical formula ({(e.g. a
pavroll factor} fails to accomplish this result, then an___alternative
apportionment methed may be prescribed by the Tax Commissgioner. Examples where
use of an alternative apportionment formula may be necessary are 32 follows.
These examples are not intended to be all inclusive.

£.16.1.1 The amount of tax lisbility attributable to the
qualified investment, calculated through use of the pavroll factor or
alternative aproortionment method proposed by the taxpaver{s) is greater than the
tax liability actually generated by the project, facility or operation directly
velated to the cqualified investment and new jobs on which the credit is based.

5.16.,1.2 Use of a pavroll factor or cother method of allocation

results in credit being made available to offset the liabilities of the taxpaver
in_an amount larger than the amount of gualified investment made by the

taxpayer.

5,16.1.3 There is pavrell factor manivulation cr mismatch. The
payroll factor can sometimes be migmatched with relation to operations or tax
generating activities resulting from qualified investment when compared to total
overall operations or tax generating activities of a taxpaver. Mismatching c¢an
be the result ocf the inadvertent structural configuration of a taxpaver’s
operations, or it can result from deliberate manipulaticon of thig configquration.

For example: Under prior Business Investment and Jobs Expansion Tax Credit
Law, the West Virginia Severance Tax cculd be offset bv the business investment
and Sobs expansicon tax credit, and it can still be offset by taxpavers qualified
Under the trangition rules of Section 11-13C-14 of the West Virginia Code.

B severance taxpayer "a mineral owner™ could have a3 multitude of mineral

properties producing a severance tax lisbility for the taxpaver.

1) If the taxpaver were to structure its operations so
that all of its mineral properties were under preduction by

contract miners, and

2} If the taxpaver formed a business investment and
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Sobs expansion tax credit multiple partv project out of only
one producing preperty (cne of the many mineral properties
cwned by the taxpaver under production and causing a
severance tax {iability for the taxpaver), and

3 1f the participants in the project_consist enly cf
the taxpaver and the contract miners working exclugively on
the buginess investment and _iobs expansiocn tax credit

operation, and

43 1¢ +he emplovees of +he contractorg are exclugively
employed in the business investwent and -dobs expansicon tax

credit cperation, and

5) If the severance taxpaver had no West Virginia
employees or only emplovees working on the puginesg
investment and jobs expansion tax credit preoiject property,

then the pavroll factor attributable to the malified
investment would be 100%.

The only_ emplovees attributable to gualified investment would be the West

virginia emplovees of the contract miners (and the project emplovees of the

taxpaver, Lf applicable). 211 other mineral cperations of the

taxpayer

generating the severance tax liabilityv of the taxpayer would be operated  bv

contract miners which are not participants_in the project. Thus, the pavreoll

at-ributable to these operationg would nobt be inciuded in the dencominator ©

pavreoll factor for the preosect particivants.

The result of this structural configuration (whether inadvertent

deliberate) would be %o create _a pavrell fagtor of 100%, whigh would allow the

caxpaver to cffset 100% of its _severance tax liability, even though only a _small

part of its severance tax liability woulid in fagt be attributable to qualified
investment.
5.16.2 Alternate Methods for Determining Tax Attributable

oualified Investment in TLieu aof, or in Modification of, the Payrcll Factor

Method.

Under Subsection 11-13c=5¢(1) of the West Virginia Code, if application of

the payroll factor does not fairly represent the taxeg sclelvy attributable to

and the direct result of cqualified investment of the taxpayer and all other

project participants in the business or other activities subject +c the tax, the

Tax Commissioner may reguire, in respect to all _or any part of the taxpaver's
businesses or activities, if reascnable, any of the following methods or anvy

combination thereof, for determining tax So attributable. These alternate

metnods shall be used when required by the Tax Commissioner in lieu of the

payvroll apportionment method, and where required, in_ lieu of *he pavroll

apportionment methods prescribed in Section 4b of these requlations,

subsections thereof, or anv methods prescribed in anv otner sections of these

regqulations.

5.16.2.1 Separate Accounting or tdentification.

This method entails the specific identification and gquantification of tax

solely atfributable te and the direct result of gualified imvestment of the

taxpayer or proiject participants. Required use of the separate accounting ox
identificaticn method may resulf in rotal exclusion of one gr morse particular

rawes from_offset Dby +he credit, and specific accounting or us2 of

apportionment methods ag to other taxes.

Separate accounting may be based upcon taxes specifically related to

identifiable gualified investment property, cparations ariging frem a facility

constituting gualified investment propertv, operations directly identifiable
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with emplovees emploved to exclusively operate qualified investment property or
equipment or to perform operations on a faclility constituting qualified
iRvestment property, or upon any other basis; and sych determinaticn can be made
upon a separate entity, unitary, composite or congolidated basis, and upon the
basis of the affiliated group for all domestic arfiliates or all domestic and

foreign affiliates of a given taxpayer or of +the participants in a business
investment and jobs expansion tax credit proiect.

5.16.2.2. Adjustment +o the wages formula to reflect all
components of the tax liability.

This adjustment may entail the creation and application of a payroll factor
which inciudes all or part of the payroll of all or some contractors and all or
some contract labor for all or some entities which operate facilities for cr
otherwise oproduce income for the taxpaver wheose tax attributable to and the
direct result of qualified investmepnt ia to be determined. The pavreoll factor
can be adijuzted to create a pavroll f{actor as discussed above, or otherwise as
determined by the Tax Commissioner, determined on a_separate entity, unitary,
composite or consclidated bagis, and upon the basis of the affiliasted group for
all domestic affiliates or all domestic  and foreign affiliates of a given
taxpaver or of the participants in a business investment and jcobs expansion tax

credit project. o R

5.16.2.3. The inclusion_of one or more additional factors which
fajirly represent the taxes solely attributable to and the direct result of the
cqualified investment of the taxpaver and all other project participants in the
businesses or other activities subject to tax.

5.16.2.3.1. In addition te, or in liev of, the application
of the payroll factor or an_adjusted pavroll factor or separate accounting or
identification, ©r any combinaticn thereof, as described in these regulations,
the Tax Commnissioner may prescribe application of a property_ factor.

The property factor ig a fraction, the numerator of which is the average
value of the individual taxpaver’s ¢r proiject participant’s real and tangible
personal property owned or rented by it in this State during the taxable vear
which constitutes property purchased or leased for business expvansion as defined
in Section 11-13C=3(b), of the West Virginia Code, and in_ which gualified
ipvestment has been made, or which constitutes property purchaged or leased for
businesc exvpansion as defined in Section 11-13C-l4(e) of the West Virginia Cocde
in which cualified investment has been made; and the deneminator of which is the
average value of the individual taxpayer’'s ox proiect participant’s real and
tangible personal property owned or rented and used by it in this State during
the taxable vear.

For purposes of calculating the property factor, property owned by the
taxpaver or parvticipant shall be wvalued at ita original cost, adjusted by
subsecuent capital additions or improvements therete and partial dispositicen
thersof by reason of sale, exchange, abandonment, etc. Property rented by the
taxpayer or participant from others zhal: be valued at eight (8) times the
annugl rental rate. The annual rental rate is the annual rent raid directly or
indirectlv, by the taxpaver or yarticipant for its benefit, in money or other
consideration for the use of property. This would include any amount pavable
for the use of real or tangible personal property or any part thereof, whether
desicnated as a fixed sum of money or as a_ wercentage of sales, profits or
ctherwise. Tt would also include any amount pavable in zdditicnal rent or in
1ieu of rents, such as interest, taxes, insurance, yepairs or any octher items
which are required to be paid by the terms of the lease or other arrangement,
net including amounts paid as service charges, such as utilities charges,
‘aniter service charges, etc. If a payment includeg rent and other charges
unsegreqgated, the amount of rent shall be determined by consideration of the
relative values of the rent and cther items.

The wvalue of movable tangible personal property used both within and
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without thig State shall be included in the denominator to the extent of its
utilization in this State. The extent of such utilization is determined by
multiplving the original cost of such property by a fracticon, the numerator of .
which is the number of davs of physical location ¢f the property in this State
during the taxable veriod, and the denominator of which is the number of days of
physical location of the property evervywhere during the taxable vear. The
number_of davs of physical location of the preoperty may be determined on a
statistical ba=zis or by such other reascnable method that is acceptable to the
Tax Commissioner.

Leaseheld improvements are treated as property owned by the taxpayer or
participant regardless of whether the taxpaver or participant ig entitled to
remove the improvements or the improvements revert to the lessor upen expiration

of the lease. Leaszhold improvements are included in the property factor at
their original cest.

The average value of property is determined by averaging the values at the
beginning and end of the taxable vear. The Tax Commissiconer may require the

averaging of monthly values during the taxable vear if sgubstantial fluctuations
in the values of the property exist during the taxable vear, cr where property
is acquired after the beginning of the taxable year or ig digposed of, or the
rental contract ceases before the end of the taxable vear,

£§.16.2.3.1,2 The property factor can ke applied
alone, on in combination with ome _er more other factorg or methods of
allocation, as prescribed by the Tax Commissioner.

In the case of a simple direct application of the property factor not in

combinaticon with one or more other factors, the taxpaver’s cor wparticipant’s
total tax liability for a given tax would be multiplied by the property factor.

Typically, where the property factor would be applied in combination with
one other facktor, the property factor would be added to the other factor, and
the sum o©f the two factors wcould then be divided by two. The total tax
lizbility would thnen be multiplied by the result in order to determine the
amount of the tax liability solely attributakle to and the direct result of
qualified investment.

The Tax Commissioner can prescribe alternate methods for combining the
property factor with other factors or other methods of determining tax sgolely
attributable to_and the direct result of gualified investment.

5.16.2.4, The employment of any other method to effectuate an

equitable attribution of the taxes to reflect tax solely attributable and the
direct result of gualified investment. )

5.16.3. Under Subsection 11-13C-5(3) of the West Virginia Code, with
regard to investment placed into service or use prior to Apzil 10, 1983,
taxpavers having a gpecific written determination from the Tax Commissioner that
the taxpaver is authorized or required to take credit against tax not
atcributable to gualified invesiment shall not be subiject to the alternative
allocation of credit provided for under Subsection 11-13C-5(3) of the West
Virginia Code.

5.16,3.1., In order for this exception to apply, it is necessarvy
that a specific written determination shall have been made by the Tax
Commissioner that credit mav or must be applied against tax not attributable to
crualified investment. Thig exception shall not be applicable where a written or
other determination of the Tax Commissioner or of the Department of Tax and
Revenue, or of its predecessor, the Wegt Virginia Tax Department, has been made
that a taxpayer may or must use the payroll factor in any confiquration, or any
other method of determining tax attributable to cgualified investment, or of
determining the portion of total tax liability to be offset by credit. The
exception shall only apply where a specific written determination of the Tax
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Commissioner has been issued allowing or requiring that credit be applied
apecifically against "tax not attributable to cualified investment."

§ 110-13C-6. Qualified invsestment.

6.1 . General. - The qualified investment in property purchased or leaged
for business expansion shall be the applicable percentage of the cost of each
property purchased or leased for the purpose of business expansion which is
placed in service or use in this State by the taxpayer during the taxable year.

6.1.1 The cost of property purchased prior to March 1, 1985, but
placed in service or use in a new or expanded business facility on or after that
date and pricr to March 10, 1990 can constitute a base for quaiified investment.
The cost of other property meeting the definition of property purchased or
leased for business expansion as set forth in section 3 of these regulations can
constitute a base for qualified investment.

6.2 Applicable percentage. - For the purpecse of section 6.1 of these
regulations, the applicable percentage of any property shall be determined under
the following table:

IF USEFUL LIFE IS: . THE APPLICARLE PERCENTAGE IS:
4 years or more
but less than 33-1/3
& years or more
but less than 65-2/3
8 years or more 100

The useful life of any property, for purpcses of this section, shall be
determined as of the date such property is first placed in service or use in
this State by the taxpayer, determined in accordance with federal income tax
law. :

6.2.1 Without regard to the depreciaticn practice of the taxpayer,
the life of an asset for purposes of the business investment and jobs expansion
tax credit should be the actual economic life of the particular asset. The
Department of Tax and Revenue will accept the so=-called facts and circumstances
doctrine formerly prevalent under federal income tax law. A taxpayer may use
the federal income tax asset dJdepreciation range midpoint useful life for
purposes ¢f *the business investment and jobs expansion tax credit, but should
increase or decrease that useful life if particular facts and circumstances
applicable to the particular asset reascnably warrant such an adjustment.

The taxpayer may use another reasonable methocd of determining actual useful
life. However, the Accelerated <Ccst Recovery 3System {(ACRS) or HModified
Accelerated Cost Recovery System (MACRS) depreciation pericds may not be used to
determine useful life for purposes of the business investment and jobs expansion
tax credit.

6.3 cCost., - For purposes of section 6.1 of these regulaticns, the cost cof

each property purchased for business expansion shall be determined under the
following rules:

€.3.1 Trade-ins. - Cost shall not include the value of property
given in trade or exchange for the property purchased for business expansion.

6.3.2 Damaged, destroved or stolen wpropertv. = If property is
damaged or destroyed by fire, flood, storm or octher casualty, or is stolen, the
cost of replacement property shall not include any insurance proceeds received
in compensation for the loss. .

6.3.3 Rental property.
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£.3.3.1 the cost of real property acguired by written lease for
a primary term of ten (10) years, or longer, shall be one hundred percent (100%)
of the rent ressrved for the primary term of the lease, not to exceed twenty
(20) years.

6.3.3.1.2 A lease of realty must have a primary term cf
at least ten (10) years in order Lo gualify for the business investment and jobs
expansion tax credit. The fact that a lease having a shorter primary term is
renewable will not satisfy the ten (10) year primary term reguirement. The
right of a lessee tc terminate a tease of real property with a stated term of
ten (10) years or longer prior to the expiration of that term does not preclude
such property from qualifying as gualified investment property as defined by the
Business Investment and Jobs Expansicn Tax Credit Act.

6.3.3.2 The cost of tangible personal property acquired by
written lease for a primary term of:

6.3.3.2.a Four (4) years, or longer, shall be one—third
of the rent reserved for the primary term of the lease;

6.3.3.2.b Six (&) years, or longer, ghall be two-thirds
cf the rent reserved for the primary term of the lease; or

£.3.3.2.c Eight (8) years, or longer, shall be one
hundred percent (100%) of the rent reserved for the primary term of the lease,
not to exceed twenty (20) years: Provided, That in no event shall rent reserved
include rent for any year subsequent to expiration of the book life of the
equipment, determined using the straight line methed of depreciation.

6.3.3.3 Where one (1 multiple party certified project
participant leases project - investment property as lesscr to a project
participant lessee, the measure of investment for the purposes of the business
investment and Jjobs expansicn tax credit is the cost of the property te the
lessor rather than the rent reserved for the primary term of the lease. This is
because the cost of the property to the project as an enterprise would be the
amount paid to the non-participant from whom it iz acgquired by any project
participant. Internal payments between project participants would not count as
investments made by the project as an enterprise.

6.32.3.4 For property acquired or leased subsequent to March 1C,
1950, property shall not be treated as rented or leased property which the
taxpayer is reguired to show on its hooks and records as an asset under
generally accepted accounting principles of financial accounting. If the
taxpayer is prohibited from expensing the lease payments for federal income tax
purposes, the property shall be treated as purchased property for purposes of

this credit. See West Virginia Code § 11-13c=-14{e} (5}).

6.3.4 Property purchased for multiple use. = In the case of
property purchased for use as a component part of a new or expanded business
taxable under West Virginia Code article 11-12a and used as a component part of
a new or expanded business taxable under wWest virginia Cods article 11-13, the
cost therecf shall be apporticned between such businesses. The amount
apportioned to each such new or expanded business for which credit is allowed
under West virginia code article 11-13C shall be considered as a gqualified
investment subiect to the conditions and limitations of West Virginia Ccde
article 11-13cC.

6.3.4.1 Multiple use property will qualify for the business
investment and jobs expansion tax credit in the amount of gualified investment
apperticnaple to an enterprise entitled to credit. Actual usage of the property
must be the c¢riterion for apportioning the amount of investment attributable to
the business investment and jobs expansion tax credit enterprise and the amount
not so attributable. Apporticnment of usage measured on the basgis of time,
units of production, power usage, payroll, raw materials usage or other means
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will be considered on a case-by-case basis.

In circumstances where the propertional usage of the multiple use property
between the gualified and nongualified enterprises will be relatively stable
throughout the ten {10y vyear credit period and 1s known o¥ reasonably
ascertainable, the investment apportioned to the qualified enterprise may be
treated like any other qualified investment quantifiable at the time the
qualified investment preperty ls placed in service or use.

credit would be available for the usual ten (10) year credit period {with
possible rebate credit carrycver up te year thirteen (13) for the amount of
investment apporticned to the qualified enterprise adjusted by the useful life
percentages set forth in West Virginia Code § 11-13C-6.

where propertional usage of the multiple use property will wary
significantly from year to year between the gquantified investment will be
treated as nonguantifiable investment. Such nonguantifiable investment in
property placed in service or use subseguent te March 9, 1990 will not gqualify
for credit.

For multiple use property having such variable use from year to year placed
in service or use prior to March 10, 1950, the amount of cqualified investment in
the property annually available and arising from that year will be total
investment in the particular multiple use property, adjusted by the ugeful life
percentage computation reguired by West Virginia Code § 11-13C=-6(b}, divided by
ten (10) (the number of years over which the credit is applied), and then
multiplied by the annual percentage of usage of the property in the gualified
enterprise for the year. :

{Investment X Ussful Life Percentage) X Annual Usage
{ 10 ) Percentage

This procedure will determine the amount of credit apporticnabkle to the
qualified enterprise for that vear to be taken in that year and in each year
fhereafter for a total of ten (10) years.

The determination of this amount should be made for each year of the useful
life of the property, and the amount so determined will then become an annual
eredit amount to be applied for a pericd of ten (10) years. EBEach year of useful
life of the property up to ten Yyears will add a layver of credit to be taken for
ten (10) years. Thus, for example, for six (&) year property, credit would ba
created in year one (1} to be applied between years one (1) to ten {10}, and in
vear six (6}, credit would be created to ke applied in year six {6) through year
fifteen (15).

6.3.5 Self-constructed propertyv. - In the case of self-constructed
property, the cost thereof shall be the amount properly charged to the capital
amount for depreciation in accordance with federal income tax law.

£.2.6 Transferred proverty. = The cost cf property used by the
taxpayer out-of-state and then brought into this State, shall be determined
based on the remaining useful life of the property at the time it is placed in
service or use in this State, and rhe cost shall be the original cost of the
property to the taxpayer less straight line depreciation allowable for the tax
years or portions thereof taxpayer used the property cutside this State. In the
cagse of leased tangible personal property, cost shall be based on the period
remaining in the primary term of the lease after the property is brought into
this State for use in a new or expanded business facility of the taxpayer; and
shall be the rent reserved for the remaining period of the primary term of the
lease, not to exceed twenty (20) years, or the remaining useful life cf the
property (determined as aforesaid), whichever is less. .

6.3.7.1 Natural rescurces in place purchased o leased prior to
March 10, 1990. - In the case of natural resources in place, the property must
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be capable of sustained production for a pericd of at least ten ({10) years. If
this qualification is met, then the qualified investment is cne hundred percent
(100%) of the purchase price of the natural resource in place that is
attributable t& ten (10) years of production, but not more than twenty (20)
years of production. If such price is not guantifiable at the time the mining
operation is placed into production, cost shail be determined annually and shall
be the amount of rovalties actually paid to the ocwner of the natural resource in
place during each year for a total period of ten (1l0) years. The amount of such
royalties multiplied by the taxpayer’s new jcbs percentage {determined at the
time the mining operation is placed in gervice or use) divided by ten (10)
establishes the credit allowable each year for ten {10) successive years
beginning with the year in which the royalties were paid. For purposes of this
subsection the new jobs percentage is determined for years one (1) and two (2)
according to the taxpayer’'s estimate of the number of new jobs which will be in
place in year three (3), and is determined for year three (3) and all subseguent
years in accordance with section 7.6 of thegse regulations.

6.3.7.1.a Although feor property purchased or leased prior to
March 10, 1%%0, lease or mineral royalty paymenta which are not quantifiable at
the time investment is f£irst placed in service or use by reason of the
variability of the amount of payments to be made from pericd to peried may be
accurmulated year by year for a period of ten (10) years, this provision merely
sets out a procedure for measuring investment in property whigh could neot be
measured by determining the amount paid for the property at the time the
property is placed in service or use. The statute dces not permit the placement
of property into service or use in any year beyond the first taxable year or in
the case of multiple year certified projects, three (3) tax years. It merely
determines the amount paid for that property over the ten {10) year use period
of the property.

6.3.7.2 Natural resources in place purchased or leased
subsecquent to March 9, 189C. - Natural resources in place purchased or leased
prior to March 1, 1985, or purchased or leased after March 1, 1985 pursuant to
an option to purchase or lease such natural resources in place acquired pricr to
HMarch 1, 1985 but exercised in whole or in part on or after March 10, 1%80; and
natural resources in place purchased or ieased on or after March 10, 1990,
unless pursuant teo a written contract to purchase or lease executed prier te
March 10, 1%90, shall not constitute property purchased or leased for business
expansion, and investment in such property shall not gqualify fer this credit.

6.3.8 Nonquantifiable investment. - Property purchased or leased
on or after March 10, 1950, unless pursuant to a written contract to purchase or
lease executed prior to March 10, 1990, the cost cor consgideration for which
cannot be quantified with any reasonable degree of accuracy at the time such
property is placed in service or use will not constitute property purchased or
leased for business expansion upon which credit can be based: Provided, that
when the contract cf purchase or lease specifies a minimum purchase price or
mimimum annual rent the amount thereof shall be used to determine the qualified
investment in euch preoperty under West Virgirnla Cede § 11-13C-6 if the property
otherwise qualifies as property purchased or leased for business expansion.

§ 1li1p-13cC-7. New jobs percentage.

7.1 In cgencral. - The new jobs percentage is based cn the number of new
jobs created in this State that are directly attributable te the gqualified
investment of the taxpayer.

2.2 aApplicable percentage., - For the purpcse of section 7.1 of these
regulations, the applicabkle new jobs percentage shall be determined under the
following table:

IF THE NUMBER CF ) ~ ITHE APPLICAELE
NEW JOBS IS: ) PERQQNT@GE IS:

43




R

State Tax Department
Title 110
Series 13C

1,000 S0
760 80
520 ‘ 70
280 60
50 50
7.3 When a <ob is attributable. - An employee’s position is directly

attributable to the qualified investment if:

7.3.1 the employee’s service is performed or his base of
operations is at the new or expanded business facility;

7.3.2 The position did not exist prior to the construction,
renovation, expansion or acguisition of the business facility and the making of
the qualified investment, or will qualify as a saved job under West Virginia
Code § 11-13C-14(e) (4); and ' o

7.3.3 but for the gqualified investment, the pcsition would not
have existed.

7.3.4 Where under & collective bargaining seniority system, new
jebs at a new facility are actually filled by persons who have been employees of
the taxpayer for some time and where the newly hired employees will back—-£fill
the jobs wvacated by such leng-time employees, the positicns created by the new
investment will constitute new jobs for purposes of the business jinvestment and
jobs expansion tax credit, notwithstarding the fact that they are filled by
employees wheo have been employed by the taxpayer in other positions for some
time prior to the placement cof the investment inte gervice or use.

For purposes of making the payroll factor calculations reguired under West
virginia Code §§ 11-13C-4b and 11-13¢-5, the payroll of new employees and
"wages, sgalaries and other compensaticn paid during the taxable year to all
employees of the taxpayer in this State, whese positions are directly
attributable to the gualified investment" relating to guch seniority system
filled jocbs will ke the payroll of employees £illing the new positions, not
payroll of new hires employed to back-fill the existing positions.

7.3.5 The individuals holding new jobs can be replaced by other
individuals, and the job title applicable to those jobe can be changed, and it
is even possible that certain job positions may evolve into other functiocnal
positions invelving new or different operaticnal duties. However, it is
necessary that the fifty (50) or more jobs created during the period between the
applicable statutory dates Dbe identified and continue in a manner traceable to
their original .creation. Only thcse jchs will county toward the determination
of the amount of credit available.

For determining new jobs filled by new employees and for determining
whether a job is attributable to qualified investment, it is irrelevant that job
titles or 3job functions may change or that jobs are filled by individuals
different from those originally holding the positicns.

Factors which indicate that a Jjob 1s directly attributable to gqualified
investment include, but are not limited to: the fact that a job is at or in a
new business facility constituting gqualified investment, that a job entalils
operation, maintenance, management or support ©f machinery or egquipment which
constitutes gqualified investment, that a job did not exist prior to the
placement of investment in service or use at a new or expanded business facility
and that a job is an integral part of the business coperation of a new business
facility or of the expanded business operations of an expanded business
facility.

7.3.5.1 If a project participant ended employment contracts
with a participant which was a contract empleoyer and replaced that contract
employment with its own or some other participant’s newly hired employees, the
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ioss of the contract 3obs from the project would not county as lost jobs if
those jobs were then filled by new hires empleoyed by any other participant in
the project. The number of jobs attributable to the project investment would be
unchanged. Tt would be irrelevant that the project participant employing the
persons filling the jobs had changed.

However, if a contractor providing jobs to the project were eliminated, and
the +jobs formerly performed by the contract erployees were performed by
employees who were already holding project jobs, then the total number of jobs
attributable to project investment would decrease, and the jobs lost would be
counted as such in making the new jobs determinaticn for purposes of calculating
the credit and for calculating the payroll factor for jobs attributable to
gqualified investment.

7.32.5.2 Construction worker 3jcbs held during the constructicn
of a faecility or start-~up management or start-up consulting jobks which are
temporary or not permanent Jjobs resulting from the placement of qualified
jnvestment intc service or use cannot qualify as new jobs even though such Jobs
may last for a substantial period of time, even a period of years.

7.4 Certification of new ijobs. = With the annual return for the taxes
imposed by West Virginia Code articles 1ll-l1Z2a or 11~-13 filed for the taxable
year in which the qualified investment is first placed in service or use in this
State, the taxpayer shall estimate and certify the number of new jobs reasonably
projected to be created by it in this State within the periocd prescribed in
section 7.6 and the subsecticns thereof of these regulations, that are, or will
be, directly attributable to the gualified investment of the taxpayer: Provided,
That on and after July 1, 1987, the phrase "taxes imposed by West Virginia Code
articles 11-12a or 1i-13 (or both) shall mean taxes imposed by West Virginia
Ccocde articles 11-13, 11-13a, 13k, 21, 23, and 24 (or any one or combination of
such articles).

7.5 FPBoauivalency of permanent employvees. - The hours cof part-time employees
shall be aggregated tc determine the number of equivalent full-time emplecyees
for the purpose of section 7.2 hereof for the purpose of determining the new
joks percentage, but not for the purposes of section 7.3 hereof for purposes of
determining the West Virginia Code § 11-13C-5{(c), (d), (e), (£), (g)y. (hy, (i),
(3)(1)y(B) and (j)(1)(C) payroll factor multiplier, but the West Virginia Code
§ 11-13C-4kb(c) (3} multiple party certified project payroll factor will include
part-time employees’ payroll. See section 4b.3.4 through 4b.3.4.6.d.2 and
section 5.13 of these regulations.

7.5.1 West virginia Code y 11-13C-7(e) reads as follows:

Equivalency of permanent employees. - The hours of
part-time employees shall be aggregated to determine the
number of equivalent full-time employees for the purpose of
subsection (b) hereof but not for the purposes of subsectiocn
(c) hereof.

This provision excludes part-time emplcyees from qualifying as employees
nolding jobs "directly attributable to the qualified investment™ under Section
11-13c<7{c).

West Virginia Code § 11-13C-4b(d) and West Virginia Code § 11-13C-3(b) (13}
define a part-time basis job as cne being performed at least twenty (20) hours
per week for at least six (6) months during the taxable year. For temporary or
seasonal jobs, unlike part-time jobs, as defined above, the hours cannot be
aggregated to determine eguivalent full-time employees. Indeed, temporary or
seasonal employees are specifically excluded from the definition of "permanent
empleoyees™ as defined in West Virginia Code §§ 11-13C-4b(d)} and 11-13C-3{b)(13),
and payroll of seasonal and temporary employees cannot be included ir the
apportionment fractien numerator for multiple party project participants or any
other project or nonproject credit taker.
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7.5.2 only those part-time jobs where the employee is customarily
performing,work related duties at leagt twenty (20) hours per week for at least
six (6) months during the taxable year, may be counted as part-time jobs for
which full-time job egquivalency can pe calculated for purposes of the business
investment and jobs expansion tax eredit under West virginia Code § 11-1i3¢c-7{e)-
Temporary ©or seasonal employment may not be counted toward the determination of
the number cof new jebs created for purpcoses of the credit.

7.5.3 If employees are employed for less than six (8) months
during the year, even though they may work more than twenty (20) hours per week,
or even a full forty {40) hours per week or more during that part of the year
when they are working, they will not fall within the statutory definition of new
employees, and may not be counted for the determination of the amount of the
credit available. Likewise, any part-time Job held by an employee working six
{6) months or mcre per year but jess than the statutory minimum of twenty (20)
hours per week cannot be counted for the determination of the amount o©f credit
available. :

7.5.4 Jobs transferred into wWest Virginia from outside of the
State will ccnstitute new jobs for purposes of the West Virginia business
jnvestment and jebs expansicon tax credit, provided that the new jobs are within
Wwest Virginia, are ereated within the statutory time requirements and are held
by West virginia domiciled West virginia residents. It is quite acceptable if
persons domiciled or residing outaide of West virginia move into West Virginia

and become West virginia domiciled West Virginia residents in crder to fill jobs
created in or moved into Wwest Virginia.

7.6 TRedeterminaticn of new fjcbs percentage. = wWith the annual return for
the taxes imposed by West virginia Coce article 11-21 or 11-24, £filed for the
third taxable year in which the qualified investment is in service or use, the
taxpayer shall certify the actual number of naw jobs created by it in this
State, that are directly attributaple to the qualified investment of the
taxpayer. For purpeoses of +this credit, the third taxable year skall be the
second tax year subsecquent to the tax year during which investment is first
placed in service or use. The third taxable year for multiple year certified
projects is coterminous with +he "three (2) year"” multiple year investment
peried, as determined under sectlion 4.3 of these regulations.

7.58.1 T€ the actual number of ijobs created would result in a
higher new jcbs percentage, the credit allowed under West Virginia Code article
11-13C shall be redetermined and amended returns filed for the first and secend
taxable years that the qualified investment was in service or use in this State.

7.6.2 If the actual number of jobs created would result in a lower
new jobs percentage, the credit previously allowed under West Vvirginia Code
article 11-13C shall be redetermined and amended returns filed for the first and
sacond taxable years. Irn applying the amount of redetermined credit allowable
for the two preceding raxable years, the redetermined credit shall first be
applied to the extent it was originally applied in such prior two (2) years to
perscnal lncome taxes, then to corporation net income taxes, then to business
franchise taxes, then to telecommunicaticons taxes, then, for credit relating to
original £axable periods prior to March 10, 1950, to severance taxes, then to
carrier income taxes and lastly to business and occupation taxes, then to the
sales and use taxes. Any additional taxes due under West Virginia Code
chapter 11 chall be remitted with the amended returng filed with the Tax
Commission, along with interest, as provided in West Virginia Code & 11-10-17,
and a ten percent (10%) penalty, which may be waived by the Tax Commissicner if
+he taxpayer shows that the cverclaimed amount of the new Jjobs percentage was
due to reasonable cause and not due to wiliful neglect.

7.6.2.1 weat vVirginia cCode § 31-12¢-3(k}(12), in defining the

term T"new employees” for the purpese of determining the number of new jobs
attributable to qualified investment, states, in relevant part, that:
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In no case shall the new employees allowed for purposes of
this credit exceed the total increase in the taxpayer’s
employment in this state.

Thus, the allowable amcunt of credit must always be based upon the net number of
new jobs created. Any decrease in the number of West Virginia employees in any
area or segment of a taxpayer’s business must county directly against the number
of new jobs attributable to gualified investment over the {generally} ten (10)
year credit period.

7.6.3 Calculation of new 3icbs attributable to gqualified investment
placed in service or use after March &, J1990.

7.6.3.1 The taxpayer shall determine the number of new jobs in
place in the third taxable year or, for emall businesses, any taxable year,
attributable to qualified dinvestment by calculating the average number of
full-time and equivalent part-time new employees holding new jobs attributable
to qualified investment for each month of the third taxable year or, for small
business taxpayers, the taxable year, then totalling the monthly averages and
4ividing that total by twelve (1Z}.

7.6.3.2 The Tax Commissicner may prescribe alternative methods
for determining the number of new jobs in place in the third taxable year or,
for small businesses, any taxable year, attributable to qualified investment in
circumstances where such alternative methods are determined by the Tax
Commissioner to be appropriate for ascertaining an agcurate and realistie
determination of new jobs attributable tc qualified investment.

7.8.4 Calculation of new jcbs attributable to gualified investment
placed in service or use nricr to March 10, 13550.

7.6.4.1 The number of new Jjobs in place in the third taxable
year attributable to gualified investment ghall be determined as the average of
the number of full-time and equivalent part-time new employees holding new jobs
attributable to qualified investment employed by the taxpayer on the first day
of the third taxable year and the last day of the third taxable year.

7.6.4.2 At the taxpayer’s election the taxpayer may determine
the number of new Jjobs in place in the third taxable year or, for small
businesses, any taxable year, attributable to qualified Ainvestment by
calculating the average number of full-time and equivalent part-time new
employees holding new jobs attributable to qualified investment for each menth
of the third taxable year or for small business taxpayers, the taxable year,
then totalling the monthly averages and dividing that total by twelve (12):
Provided, That use of this section is mandatory for small business taxpavers,
and is not subject to election. o

7.6.4.3 The Tax Commissicner may prescribe alternative methods
for determining the number of new jobs in place in the third taxable year
attributable to qualified investment in circumstances where such alternative
mathods are determined by- the Tax Commissioner to be appreopriate for
ascertaining an accurate and realistic determination of new jcbs attributable to
gqualified investment.

§ 110-13C-7a. Small business credit.

7z.1 For purposes of these regulations and West Virginia Cocde § 11-13C-7a
the term small business is defined in sgection 3.26 and the subsections thereof
of these regulations. The annual gross payrcll and annual gross receipts
amounts described in section 3.26 of these regulations shall be prescribed by
increasing the amount of each by the cost-eof-living adjustment for such calendar
year. Such increase shall be calsulated based upon the statutory annual payroll
and annual gross receipts amounts prescribed for the period cf July 1, 1987 to
December 31, 1988. The annual gross payreoll, annual gross receipta and median
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annual compensation requirements of this section and section 3.26 of these
regulations shall f£first be determined for any taxpayer in the vyear when
qualified investment 4is first placed in service or use as determined in
accordance with section 4 and the subsections thereof of the regulations.

7a.l.1 Cogt of living adiustment. = For purposes of this section
and the subsecticns thereof, the cost-of-living adjustment for any calendar year
is the percentage (if any) by which:

7a.1.1.1 The consumer price index for the preceding calendar
year exceeds

7a.1.1.2 The consumer price index for the calendar year 1987.

7a.1.2 Consumer price index for any calendar vear. — For purposes
of subsection 7a.l.i, the consumer price index for any calendar year is the
average of the Federal Consumer Price Index as of the close of the twelve (12)
month period ending on August 31 of such calendar year.

7a.1.3 Consumer price index. - For purposes of subsection 7a.1.2,
the term "Federal Consumer Price Index" means the last consumer price index for
all urban consumers published by the United States Department of Labor.

7a.l.4 Rounding. = If any increase under_éubsecticn 7a.1.1 is not a
multiple of fifty dollars ($50), such increase shall be rounded to the next
lowest multiple of fifty dollars ($50).

7a.2 Amount of credit allowed.

7a.2.1 Crodit allowed. - An eligible small business taxpayer shall
be allowed a credit against the portion of taxes described in West Virginia Code
§ 11-13Cc-5 imposed by this State that are attributable ftoc and the direct
consequence of the eligible small business taxpayer’'s qualified investment in a
new or expanded business in this State which results in the creation cof at least
ten (10) new jobs. The amount of this credit shall be determined as provided in
West Virginia Code § 11-13C~7a and this secticon 7a of these regulations and the
subsections thereof.

7a.2.2 Amount, of credit. = The amount of credit allowable under
this section and West Virginia Code § 11-13C-7a is determihed by dividing the
amount of the eligible small business taxpayer’s qualified investment
(determined under section & of these regulaticns) in "property purchased for
business expansion” (as defined in section 3 of these regulations) by ten (10).
The amount of qualified investment so apportioned to each year of the ten (10}
year credit period shall be the annual measure against which the taxpayer’s
annual new jobs percentage (determined under subsection 7a.4) is applied. The
prcduct of this calculation estaklishes the maximum amount of credit allowable
each year for ten (1Q) consecutive years under this section due to the gqualified
investment.

7a.2.3 application of credit. — The annual credit allowance must be
taken beginning with the taxable year in which the taxpayer places the gualified
investment into service or use in this State, unless the taxpayer electes to
delay the beginning of the ten (10) year credit period until the next succeeding
taxable year. This election shall be made in the annual inceme tax return filed
under West Virginia Code chapter 11 by the taxpayer for the taxable year in
which the gualified investment is placed in service or use. Once made, this
election cannot be revoked. The annual credit allowance shall be taken and
applied in the manner prescribed in West virginia Code § 11-13C-~5 and section 5
of these regulations and the subsections thereof.

7a.3 New iobs. = The term "new jobs" has the meaning ascribed to it in
section 3 of these regulations: Frovided, That the median compensation of such
new 3Sobs shall not be less than eleven thousand dollars {3$11,000) per year and
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that beginning January 1, 1989, and each January lst thereafter, the Tax
Cocmmissioner shall adjust the median annual ccompensation specified in this
secticn by increasing the amcunt thereof by the annual cost-of-living adjustment
determined under section 7a.l of these regulations and the subsections therecf.

7a.3.1 Median annual compensaticon shall be not less than the
following amounts for the fellowing time pericds:

Median Annual Compensation

Pericd Not Less Than
July 1, 1987 to December 31, 1988 $11,000
January 1, 1985 to December 31, 1589 $11,450
January 1, 1990 to December 31, 19%0 $12,000
7a.3.2 Median annual compensation shall be determined by arranging

the annual compensation amount of each employee in a hierarchy ranking such
amounts from lowest to highest and then selecting that element from the range cof
so arranged amcunts (elements) which is the "middle number,” i.e., that element
which has an equal number of elements in the range of elements which rank above
and below it.

7a.3.3 In the case of a range having an even number cof elements,
the median is the average of the two (2) "middle numbers," i.e.,, one half (1/2)
of the sum of the highest ranked element of the lower half of the range and the
lowest ranked element of the upper half of the range.

EXAMPLIE 3:

an employer has fifteen employees each of whom has an annual compensation
as follows: o ’ ’ )

Annual Annual
Compensation ) ) Compensaticn

Employee 1 12,000 Employese 9 75,176
Employee 2 14,545 Employee 10 £0,000
Employee 3 100,250 Employee 11 5,800
Employee 4 50,123 Employee 12 10,111
Employee 5 28,189 Employee 12 11,111
Employee 6 32,047 Employee 14 15,207
Employee 7 2,000 Employee 15 17,000
Employee 8 16,030

The range of elements from lowest to highest is:

Rank . Rank

1. 8,000 lowest ranked element 9. 17,000

2. 9,800 . 10. 28,189

3. 1C¢,111 11. 32,047

4. 11,111 i2. 50,123

5. 12,000 13. 60,000

6. 14,545 14. 75,176

7. 15,207 15, 100,250 highest ranked element

8. 16,030 median element
The median element or the "middle number" in the range is the 8th ranked
element. In this example, the median compensation of the business is $15,207.

out of 15 elementg, 7 elements are ranked below the B8th element and 7 elements
are ranked above the 7th element. Median compensation isg , $16,030,.

EZAMPLE 2: ) e
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A Dbusiness has 12 enmployees, each of whom 1is annually compensated as
follows:

Annual Annual
Compensation Compensgation
Employee 1 9,542 Employee 7 12,418
Employee 2 10,121 Employee 8 10,000
Employee 3 175,007 Employee @ 10,125
Employee 4 21,068 Enplcyee 10 9,166
Employee 5 19,270 Employee 11 270,000
Employee § 15,500 Employee 12 11,125

The range of elements from lowest toc highest is:

Rank
1. 9,166 lowest ranked element
Lower 2. 9,542
Half 3. 10,000

4. 10,121
5. 10,125
6. 11,125}

- - - - Y uosaas = $11,771.50 median
7. 12,418} 2
8. 15,500

Upper 9. 19,270

Half 1C. 21,068

11. 175,007
12, 270,000 highest ranked element

The average of the highest ranked element of the lower half of the range
and the lowest ranked element of the upper half of the range is §1l1,771.350.
This is the median for the glven range.

7a.3.4 The compensation cf an employee employed on a seasocnal or
temporary basis or not employed full time as defined under section 3.15.2.3 of
these regulations cor an employee not employed part-time as defined under section
3.15.2.2 of these regulations shall not be counted in the determinaticn of the
median salary.

7a.3.5 For ©purposes of determining median c¢ompensation for
part—-time employees, the salaries of such employees shall be "annualized."

7a2.3.5.1 the salary of a part-time employee is annualized by
multiplying the hourly compensaticn of the part-tims emplcyee by the number of
hours in the normal work year for full-time employees of the business.

7a.3.5.2 The annualized compensation for each part-time employee
is treated as an element in the range of numbers used to determine median annual
compensation cf the business.

EXAMPLE 3:

A part-time employee of a business works 27 hours per week, 50 weeks per
year, and is not entitled tc paid vacation. The normal work week of a full-time
employee of the business is 40 hours per week, and full-time empleoyses are paid
for 52 weeks per year, including 2 weeks paid vacation. The part-time emplcyee

makes $6.00 per hour. The number of hours in a normal wcrk year for full-time
emplcyees is:

40 Hr./Week X 52 Weeks Per Year = 2080 Hr./Year

Although the part-time emplovee works cnly 1350 hours per year for total
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annual gross compensatlon of $8,100, the annualized compensation of the
part-time employee would be 2080 Hr./Year ¥ $6.00 Per Hour = $12,480.

The figure to be used in the range of numbers determining median
compensation is §12,480, and not $8,100. However, for purposes of finding
annual gross payrell for the determination of whether a business has annual
gross receipts and annual gross payroll in amounts which are less than the
fhreshold amounts specified by West virginia Code § 11-13C-7a, § 11-13Cc-14 and
sectien 3.2¢ and this section of these regulations for gqualification of a
buasiness as a small business, the actual payroll, which would include only eight
thousand one hundred dollars ($8,100) for this employee, would be used.

7a.3.6 The *term "new employee"” shall have the meaning ascribed to
it in section 2 of these regulations: Provided, That such term shall not
include: employees filling new jobs who are related individuals, as defined in
subsection (i), section 31 of the Internal Revenue Code of 1986, or a perscn who
cwns ten percent (10%) or more of the business with such cownership interest to
be determined under rules set forth in subsection {b}, section 267 of gaid
Internal Revenue Code; or a person who worked for the taxpayer during the six
(6) month pericd ending on the date taxpayer's qualified investment is placed in
service or use and is rehired by the taxpayer during the six (§) month peried
beginning on the date taxpayer's qualified investment is placed in service or
use.

7a.3.7 When a 4ob is attributable. - An employee’s position is
directly attributable to the gualified investment if:

7a.3.7.1 The emplovee’s service Lis performed or his base of
operations is at the new or expanded business facility;

7a2.3.7.2 The position did not exist prior to the construction,
renovation, expansion or acguisition of the business facility and the making of
the qualified investment; and

7a.3.7.3 But for the qualified investment, the position would
not have existed.

7a.4 New iobs percentage. = The annual new jobs percentage iz based on the
number of new jcbs created in this State by the taxpayer that is directly
attributable +c taxpayer’s qualified investment.

7a.4.1 If at least ten (10) new jobs are created and filled during
the taxable year in which the qualified investment is placed in service or use,
the applicable new 3cbs percentage shall be thirty percent (30%): Provided, That
for each new job over ten (10}, up to forty (40) such additional new jobs, the
applicable new jobs percentage shall be increased by adding thereto one half of
one percent (.5%), with the maximum new jobs percentage not to exceed fifty
percent (50%).

7a.4.2 During each of the remaining nine (9) years of the ten (10)
year credit pericd, the annual new jobs percentage shall be based on the average
number of new jobs that were filled during that taxable year: Provided, That for
purposes of estimating the new jobs percentage +hat will be applicable for each
subsequent credit year, the taxpayer shall use the new jobs percentage allowable
for the taxable year immediately pricr thereto, and in the annual income tax
return filed under West virginia Code, chapter 11 for the then current tax year,
taxpayer shall redetermine his allowable new jobs percentage for that year based
on the average number <f new employees employed in new jobs during that year
(determined on a monthly basis) and calculated under section 7.%.3 o©of these
regulations created as the direct result of taxpayer’s qualified investment.

7a.4.2.1 For purpeses of the small business tax credit, the

taxpayer estimates the number of new jobs which will be in place for the first
taxable year in which qualified investment is placed in service or use, and the
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taxpayer files monthly or gquarterly tax returns and pays estimated tax for the
year based upon the amount of credit which weould be available given the
estimated number of new jobs. At the end of the taxable year, the actual number
of new 3cbs in place attributable to qualified investment is determined and
annual returns are filed reconciling the estimated +tax paid monthly and
quarterly filings throughout the year and the actual amount of annual tax due
based upcn the actual new jobs percentage for the year determined at the end of
the year. The amount of tax paid in monthly and quarterly tax returns for years
two (2) through ten (10) is then based upon estimated credit calculated using
the prior year‘s actual new jobs number.

After the close of the taxable year for years two (2) through ten (1Q),
arnual returns are filed reconciiing the estimated tax paid in the monthly and
quarterly filings throughout the year and the actual amount of annual tax due
based upon the actual new jobs percentage for the year determined at the end of
the year.

7a.4.3 Small business taxpayers which make gualified investment and
which are not entitled tec a multiple vyear certified project shall be allowed
credit for the qualified investment placed in service or use over three hundred
sixty-five (365) consecutive days in accordance with secticn 4.3 of these
regulations, without regard to when the end of the taxpayer's taxable year
occurs. The determinaticn of the number of new jobs created for the first
taxable year and the determination of median compensation shall be made at the
end of the said three hundred sixty-five (365) day period. The annual gross
receipts and annual payroll determinations shall be made in accordance with
sections 3.26.1 and 3.26.2 of these regulations as appropriate, and shall be
applied at the end of the tax year of the taxpayer during which the said three
hundred sixty-five (365) day pericd bkegins. The determinaticn of new jobs in
place attributable to gualified investment, annual gress receipts, annual
payroll and median compensation shall be made at the end of the three hundred
sixty-five (355) day period for the first tax year when investment ig in service
or use. Such determinaticns shall be made for the next succeeding tax year and
subsegquent years based upen the taxpayer’'s actual tax year.

For Example:

A small business taxpayer commences business on August 1, 1950, and places
its first item of property purchased or leased for business expansion into
service or use on that date. The small business elects to file its federal and
state income taxes and other taxes on a calendar year basis.

The small business taxpayer will be required to file its annual federal and
state tax returns for its first tax year based upon a short taxable year for the
peried from August 1, 1%90 to December 31, 19%0. However, the small business
taxpayer’'s qualified investment upon which credit will be based will be the
qualified investment attributable to property purchased or leased for business
expansion placed in service or use by the small business taxpayer over the three
hundred sixty-five (365) day period from August 1, 1990 to July 31, 1891,
notwithstanding the fact that the taxpayer’s tax year ended on December 31,
1990. B N .o .

The determination of anrual gross payroll and annual gross income ghall be
made at the end of the short tax year (ending December 31, 1950) under section
3.26.2 of these regulations. The determination of median compensation and the
determination o©f the number of new jobs in place attributakle to gqualified
investment shall all be made on July 31, 1391 based upon the preceding three
nundred sixty-five (365) days, including July 31, 19Sl1.

The amount of gualified investment actually in service or use in the short
tax year shall be the gualified investment upon which credit for that year shall
be based, i.e., property placed in service or use from August 1, 1990 to
December 31, 1950. Total qualified investment in service or use on July 31,
1291 shall be the amount of gualified investment upon which the 1931 and
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subsequent year’s credit shall be based.

The current tax year of the taxpayer during which the three hundred
sixty-five (365) day periocd ends (on July 31, 1991} is the tax year of January 1
o December 31, 1951. o

The annual payroll, annual greoss receipts and annual median compensatien
requirements which must be initially met by the taxpayer in order te gualify for
the small business credit are the reguirements in effect for calendar year 1990,
the year during which the taxpayer first placed its qualified investment inte
gervice or use. See section 7a.3 of these regulations.

For the calendar year 18909 these reguirements were as follows:

annual payroll $1,7C0,00C
annual gross receipts $5,500,000C
annual median compensation s 12,000

The taxpayer will qualify as a small business taxpayer for the short tax
year of August i, 1990 to December 31, 1990 if annual payrcll and annual gross
receipts, both measured over the period of August 1, 1%90 %o December 31, 1990,
and computed in accordance with section 3.26.2 of these regulaticns are both,
respectively, less than $1,700,000 and $5,500,000.

If the taxpaver qualifies as a small business taxpayer under these annual
gross payreoll and annual gross receipts criteria, the taxpayer would go on to
determine its entitlement to credit. If it does not qualify as a small
business, it would not be eligible for amall business credit and could obtain
buginess investment and jobs expansion tax credit only if it met the fifty (50}
jobs reguirement as set forth in West Virginia Code § 11-13C-7 and other
requirements of the statute.

Assuming the taxpayer qualifies as a small business, as described above, it
will next determine whether it is entitled to small business credit. If the
taxpayer created at least ten (10) new jobs attributable to gqualified
investment, based upon a monthly average (as described under secticn 7.6.4.2 cor
7.6.4.3, should the Tax Commissicner specify an alternative method, of these
regulations), over the period of August 1, 1580 to July 21, 1891, and if the
median compensation of new Jjobs over the peried cof August 1, 1990 %o July 31,
1991 was at least twelve thousand dollars ($12,000), then the taxpayer will be
entitled to take the small business tax credit against its tax liabilities for
the short tax year of August 1, 1950 to December 31, 1950 and against its tax
liabilities for the tax year of January 1, 1991 to December 31, 15%9%1. Presuming
t+he taxpaver estimated the amount of tax credit which would be available to it
correctly, it would have filed .its monthly and quarterly tax returns and its
short year annual tax returns for 1590 taking the credit against tax in the
accurate amounts, and will file annual .tax returns for 1351 reflecting the
amount of credit available.

If the taxpayer failed to qualify for the credit or if it estimated the
amount of credit inaccurately in its gquarterly ané monthly filings and in its
short year annual tax returns, the taxpayer would be regquired to file amended
1990 annual tax returns for the short tax year and would pay taxes due with
interest and a ten percent (10%) penalty ({which can be waived in certain
circumstances, see section 7.6 of these regulations); or the taxpaver would take
a greater amount of credit if it were entitled %o mere credit than was taken in
the short tax year. The taxpayer will likewise file its annual tax returns for
January 1, 1991 to December 31, 1991 and pay more tax or take more credit, as
appropriate, so as to reconcile the total amount of menthly and guarterly tax
remittance made throughcut the year with the actual amount of tax cwed, if any,
for the tax year. .

For the January l, 1992 to December 31, 1992 tax year, the taxpaver will
calculate the annual gross payroll, annual gross receipts, median compensation
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and new jobs in place attributable to qualified investment based upon actual
measurements of these amounts over the year frem January 1, 1992 to December 21,
1992. However, monthly and quarterly tax payments for 1892 would be made based
upon estimates which use the annual gross payrcll and annual gross receipts
determinations of section 3.26.2 of these regulaticns based on the January 1,
1991 to December 31, 1591 tax year and actual measurements for median
compensation and new 3jcbs in place in the 1391 calendar year. Such estimates
for 1993 monthly and quarterly payments would be based upon the Januvary 1, 1992
to December 31, 1592 measurements. Refer to section 7a.4.2.1 of these
requlations, which prescribes use of the prior year’s measurements for current
year estimates.

The taxpayer will take credit for a ten (10) year period (or longer if
rebate credit on multiple year project provisions are applicable). The ten (10)
year credit period (disregarding any possible longer period or election to delay
the beginning of the taking of credit by cne (l) year pursuant toc West virginia
Code & 11-13C-4) would end on July 31, 20C0. The taxpayer would take credit
against taxes accrued for the period of January 1, 2200 to July 31, 2000, and
credit would be taken on monthly and gquarterly returns filed for that pericd,
and on the annual return filed for the period of January 1, 2000 to December 31,
2000. But credit would be taken only against the pertion ©f the annual tax
tiability attributable teo the January 1 to July 31 portion of the year.

7a.4.4 small business taxpavers which make qualified investment and
which are entitled to a multiple year certified project shall determine annual
gress receipts and annual gross payrell in accerdance with the procedures set
forth in section 3.26.1 and 3.26.2 of these regulations and shall determine
median compensation and the number of jobs attributable to qualified investment
based upon the procedures set forth in section 3.26.1 and 3.26.2 of these
requlations for a three hundred sixty-five (3865) day period beginning on the
date when iavestment is first placed in service or use. However, the taxpayer
shall place investment into sgservice or use cover the three (3) year investiment
period described in section 4.3 and subsections thereof of these regulaticns,
rather than ever a three hundred sixty-five (363) day period.

7a.4.5 2 small business taxpayer shall use the method prescribed in
sectiocn 7.6.4.1 or 7.5.4.2 of these regulations for determining new jobs
attributable to gualified investment unless the Tax Commissioner prescribes an
alternative method under section 7.6.3.2 or 7.6.4.3 of these regulations.

7a.5 Certification of new jobs. - With the annual income tax return £filed
under this chapter for each taxable year during the ten (10) year credit period,
the taxpayer shall certify:

7a.5.1 The new jobs percentage for that taxable year;
7a.5.2 The amcount of the credit allowance for that year;
Ja.5.3 If the business is a partnership or electing small business

corporation, the amount of credit allocated to the partners or shareholders, as
the case may bej;

7a.5.4 That qualified investment property continues o be used in
the business, or if any of it was disposed of during the year, the date of
disposition, and that such property was not disposed of prior to expiration of
its useful life, as determined under West Virginla Code § 11-13C-§;

7a.5.5 That +the new jobs created by the gualified investment
centinue to exist and are filied by persons who meet the definition of new
employees (as defined section 7a.3 of this regulation) and are paid a median
annual compensaticn egual to or greater than the minimum median annual
compensation reguired by these regulations.

7a.6 Small business oroiect. - A small business may apply te the Tax
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Commissioner under West Virginia Code § 11-13C-4b for certification of a West
Virginia Code § 11-13C-4b(a) (1} project if that project will create at least ten
{10} new jobs. Only multiple year projects may be certified for small business
tax credit takers. Multiple party projects may not be certified for small tax
credit takers.

7a.6.1 A taxpayer making gqualified investment and operating with a
multiple year certified project would use substantially the same procedure as a
taxpayer entitled to credit for investment made over one (1) year except that
qualified investment would be made over three (3) taxable years. The three (3)
year investment periocd would begin and end as described in section 4.3 of these
regulations for multiple year projects. The amount of qualified investment
actually in service or use at the end of each tax year shall be the amount upon
which credit for such tax year shall be determined.

7a.7 Requlations. - West Virgginia Cocde § 11-13C-7a states that the Tax
Commissicner shall prescribe such regulations as he may deem necessary in order
£n determine the amount of credit allowed under West Virginia Code § 11-13C-7a
te a taxpayer; to verify taxpayer’s continued entitlement to claim such credit;
and to verify proper application of the credit allewsed. The Tax Commissioner
may, by regulation, require a taxpayer intending to claim credit under this
section to file with the Tax Ccmmissioner a notice of intent te claim this
credit, before the taxpayer begins reducing his monthly or gquarterly installment
payments of estimated tax for the credit provided in this section.

7a.8 Effective date. = The credit provided in West Virginia Code
§ 11-13c-7a shall be allowed for qualified investment property purchased or
leased after June 30, 1987.

§ 110-13Cc-8. Forfeiture of unused tax credits; redetermimation of credit
allowed. . L
8.1 Disposition of property or cessation for use. — If during any taxable

year, property with respect to which a tax credit has been allowed under West
Virginia Code article 11-13C:

8.1.2 Iz disposed of prior to the end of its useful life, as
determined under West Virginia Code § 11-13C-56; or

8.1.3 Ceases to be used in an eligible business of the taxpayer in
this State pricr to the end of its useful life, as determined under said West
Virginia Code § 11-13C-86, then the unused porticn of the credit allowed for such
property shall be forfeited for the taxable year and all ensuing years.
Additionally, except when the property is damaged or destroyed by fire, flcod,
storm or other casualty, or ia stolen, the taxpayer shall redetermine the amount
of credit allowed in all earlier years by reducing the applicable percentage of
cost of such property allowed under said West virginia Code § 11-13C-6, to
correspond with the percentage of cost allowable for the period of time that the
property was actually used in this State in the new or expanded business of the
taxpayer. Taxpayer shall for periecds prior to July 1, 1987 then file a
reconciliation statement with its annual business and occupation tax return or
carrier income tax return, for the vear in which the forfeiture occurs and pay
any additional taxes owed due to reduction of the amount of credit allowable for
such earlier years, plus interest and any applicable penalties. For taxable
periods beginning on or after July 1, 1987, such reconciliation statement shall
be filed with the annual return for the primary tax for which the taxpayer is
liable under West Virginia Code articles 11-13, 11-13a, 11-13k or 11-23.
Taxpayers not subject to tax under any of these articles shall file sugh
statement with the annual return filed for the tax due under West Virginia Code
article 11-21.

8.2 Cessation of cperation of business facility. -~ If during any taxable
year the taxpayer ceases operation of a business facility in this State for
which credit was allowed under West Virginia Code article 11-13C, before
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expiration of the useful life of property with respect toc which tax credit has
been allowed under West Virginia Code article 11-13C, then the unused portion of
+he allecwed credit shall be forfeited for the taxable year and all ensuing
years. additionally, except when the cessaticn is due to fire, floocd, storm or
other casualty, the taxpayer shall redetermine the amount of credit allowed in
earlier years by reducing the applicable percentage of cost of such property
allowed under West Wirginia Code § 11-13C-6, to correspond with the percentage
of cost allewable for the period of time that the property was actually used in
this State in a business of the taxpayer that was taxable under West Virginia
Code articles 1l1-12a or 11-13 prior to July 1, 1587 or West Virginia Code
articles 11-13, 11-132, 11-13B or 11-23 on and after July I, 13587. Taxpayer
shall for periods prior to July 1, 1987 then file a reconciliation statement
with its annual business and occupation tax return or carrier income tax return
for the year in which the forfeiture occurs, and pay any additional taxes owed
Que to reduction of the amcunt of credit allowable for such earlier years, plus
interest and any applicable penalties. For taxable pericds beginning on or
after July 1, 1987, such reconciliation statement shall be filed with the annual
return for the primary tax for which the taxpayer is liable under West Virginia
Code articles 11-13, 11-132, 11-13B or 11-23. Taxpayers not subject to tax
under any of these articles shall file such statement with the annual return
filed for the tax due under West Virginia Code article 11-21.

8.2 Reduction in number of emplovees. = If during any taxable year
subzequent to the taxable vear in which the new jobs percentage iz redetermined
ag provided in West Virginia Code § 11-13C-7, the average number of employees of
the taxpayer, for the ten current taxable year, employed in positions created
because of and directly atiributable to the qualified investment falls below the
minimum number of new jobs created upeon which the taxpayer’s annual credit
allowance is based, the taxpayer shall calculate what his annual credit
allowance would have been had his new jobs percentage been, determined based
upon the average number of employees, for the then current taxable vyear,
employed in pesitions created because of and directly attributable to the
qualified investment. The difference between the result of this calculation and
fhe taxpayer‘s annual credit allowance for the qualified investment as
determined under West Virginia Code § 11-13¢~-4, shall be forfeited for the then
current taxable vear, and for each succeeding taxable year unless for such
succeeding taxable year the taxpayer’'s average employment in positicns directly
attributable to the qualified investment once again meets the level required to
enable the taxpayer to utilize its full annual credit allowance for that taxable
year. Such treatment shall also apply for small business credit takers under
West Virginia Code § 11-13C-7a.

8.3.1 This forfeiture causes a legs of the credit in the
forfeiture year, and all ferfeiture years shall be counted in the ten (10) year
credit period {which may extend to thirteen (13) years or longer by reason of
carryover rebate credit, the taking of credit arising from ncngualified
investment or other factors), so that the ten (10) year (or longer) period shall
be shortened by one (1} vear with the passage of a forfeiture year. In no case
ahall the oecurrence of a forfeiture year be interpreted to toll or delay the
running of the ten (10) year (or longer) credit period.

§ 110-13C=-9, Transfer of gqualified investment to successors.

9.1 Mere change in form of business. - Property shall not be treated as
disposed of under West virginia Code § 11-13C-8, by reason of a mere change in
the form of conducting the business as long as the property is retained in a
business in this State, and the taxpayer retains a controlling interest in the
successor business. In this event, the successor business shall be allowed to
claim the amount of credit still available with respect to the business facility
or facilities transferred, and the taxpayer (transferor) shall not be required
to redetermine the amount of credit allcowed in earlier years.

9.2 Transfer or sale to successor. - Property shall not be treated as
dispesed of under West Virginia Code § 11-13C-8 by reason of any transfer or

56




e

State Tax Department
Title 110
Series 13C

sale to a successcr business which continues to operate the business facility in
this State. Upon transfer or sale, the successcor shall acquire the amount of
c¢redit that remains available under this article for each subseguent taxable
year and the taxpayer (transfercr) shall not be required to redetermine the
amount of credit allowed in earlier years.

9.3 Where a corporation entitled to take the credit is purchased through a
stock purchase by a new owner and remains a legal entity and retains its
corporate identity, the entitlement of the corporation to the credit will not be
affected by the ownership change.

9.4 Where a ccorporation entitled to the credit is merged with another
corporation and ceases Lo exist as an entity, the surviving corporation would be
treated as a succeszor business under West Virginia Cede § 11-13C-9(b), and
would ke entitled to the credit and project certification to which the
predecessor ceorporation was originally entitled. It would be necessary
subsequent to the merger for the surviving corporation to substantially maintain
the number of jobs directly attributable to gqualified investment and the
qualified investment property in service or use carried over from the
predecessor corporation.

9.5 An 8 corporation resulting from the conversion of a C corporation to
an 5 corporation is the product of a mere change in the form of doing business,
cor, at most, is a successor business, under West Virginia Code § 11-13C-9. In
such a case, any business investment and jobs expansion tax credit available to
the C corporation would be avallable to the § corporation.

9.6 Under ordinary c<¢ircumstances the only way in which two or more
companies or entities can aggregate their employees and investment for purposes
cf the business investment and jobs expansion tax credit is teo feorm a certified
project under West Virginia Code § 11-13C-4b. West Virginia Code § 11i~13C—4b(b)
requires that a taxpayer apply to the Tax Commissioner for certification of a
project prior to placing qualified investment property inte gervice or use for
purposegs of the business investment and jobs expansion tax credit.

Under West Virginia Cocde § 11-13C-9, the business investment and Jjobks
expansion tax credit is not lost by reaseon <of a mere change in the form cof
conducting a business or the transfer or sale of a business to a successor.

Where cne corporation will be split inte two (2) ecorporations but
substantially the same assets and the same employees upon which the original
business investment and jobs expansion tax credit was based will carry on with
business operaticns, and where the second corporation will ke a newly formed
entity using employees whose position with the first corporation prior to the
split-up constituted new jobs for purposes of the business investment and jobs
expansion tax credit, and where investment qualified for the business investment
and Jjobs expansicn tax credit in place with the first corporation will
substantively continue to be used in the second corporation, these factors
indicate a situation more akin to a change in the form of the business rather
than a pooling of assets or effort by two independent ccocrperations to create an
investment project. The situation described substantively constitutes a change
in the form of the business for purposes of the business investment and jobs
expansion tax credit.

West Virginia Code § 11-13C-4b{a){2) describes a project configuration
whereby two or more entities may take the business investment and jobs expansion
tax credit. Although the ceonfiguration and business relationships resulting
from the described split-up do not constitute a certified project, this
statutory section most cleosely addresses the saituation described. Two
corporations resulting from the aforesaid change in the form of conducting
business may take the West Virginia business investment and jobs expansion tax
credit in the same manner and as if there existed a certified project under West
Virginia Code § 11-13C-4b(a}(2).
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9.7 Although the entity principle applies to partnerships as participants
in a certified business investment and jobs expansion tax credit project and for
tax £f£iling purposes, the actual legal entitlements to property and income and
other legal rights flow through the partnership, as a conduit, to the partners,

Presumably, 1if a partnership is8 owned by <corporate partners, the
partnership could be acquired as an entity through a purchase of the corporate
partners.

If a partrnership continues as an entity, the entitlement to the credit will
remain undisturbed in it. If a partnership is sold se¢ that a successcr business
takes the place of the partnership, then the successor business will be entitled
to the credit under West Virginia Code § 11-13C-8%(b) if gqualified investment
preperty and jobs remain in place with the successor.

Under West virginia law, a parinership ordinarily pays certain taxes as an
entity (such as the business and occupation tax, the severance tax and the
business franchise tax), but cther taxes such as the personal income tax, or, in
the case of corporate partners, the corperate net inccme tax, are paid by the
partners on the income derived from the partnership under the conduit principle.
The business investment and jobs expansion tax credit can cffset persocnal inceome
tax and corperation net income tax as well as the business and occupation,
geverance and Ifranchise taxes. Therefcore, the business investment and jobs
expangion tax <c¢redit available to a partnership will flow through to the
partrers for the Iincome taxes, but will be taken directly by the partnership
against the business and occupation, severance and business franchise taxes.
Thus, a new partner or successor partner would be entitled to the c¢redit under
West Virginia Code § 11-13C-9(b) on that portion of income subject to income
taxes flowing from the partnership. Refer to sections 5.14.4 and 5.314.% for
treatment of 8 corpcration shareholders and partners.

9.2 The presumption underlying the ninety (90) day shut-down zrule, set
forth in West Virginia Code § 11-13C-3(b){(12})}(D), is that if a business is shut
down for ninety (%0) days, all jobs are lost and the cessaticn of business by
the facility is permanent. If a purchaser then buys the assets formerly in
operation at the facility and hires employees to werk at the facility, that
purchaser will have made new investment and will have created new jobs. The
business investment and jobs expansion tax credit statute presumes that without
such investment the shut-down property wouldé have remained closed, and no jobs
would have been created.

The ninety (50) day shut-down rule ordinarily comes into play only where a
purchaser is attempting to buy a facility from a seller and the faecility is not
subject to the credit in the hands of the seller.

The situation where a purchaser buys a facility which has been idle for
over ninety (9C) days from a seller who cannot take the credit and where the
purchaser theresby becomes gualified for the credit must be distinguished from
the situation where the seller is entitled to the business investment and jobs
expansion tax credit and then sells the gqualified investment to a purchaser who
becomes a successor in the business of the seller.

In the former case, the purchaser must independently qualify for the
business investment and jobs expansion tax credit, and a ninety (90) day
shut-down o©of the facility (or the Tax Commissioner’s waiver thereof) |is
hecessary. In the later case, the seller has already gqualified feor the credit,
ne shut-down is necessary, the purchaser becomes a successor in business to the
seller and, under West Virginia Code § 11-13C-5(b), obtains entitlement to the
business investment and jeobs expansion tax credit to the exact same extent that
the seller was =c entitled.

9.9 Treatment of successor project participants. - Whenever a participant
in a project certified under West Virginia Code §§ 11-13C-4b(a){2) or (3) is
replaced by another participant in that project on or after March 10, 19%0, the
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tax credits available to such successor participant as a result of the transfer
shall net exceed the amount of credits that would have been available to the
predecessor participant had the transfer to the successor participant not
occurred: Provided, That if the project plan provides for annual recalculation
of the division of the credit allowable for each year among the participants in
the project in order to maximize the collective use of such credit by the
project participants, or for any other purpose, then the credit availabkle to the
successcr participant as a result of the transfer shall be limited each year to
the amount of credit actually used by the predecessor participant to offset
taxes for the taxable year immediately preceding the taxable year in which such
participant‘s obligations or interest in the project, as described in the
project plan certified bpy the Tax Commissioner, passed %o the successor
participant in the project.

9.10 Predecessors in business shall disclose to successcrs in business all
records, documents and other information necessary for the successor to maintain
entitlement to the credit, to calculate the amount of credit available to the
successor and to file tax returns taking the credit. A successor in business
ghall be considered an interested party under West Virginia Code § 11-10-3d(f)
with relation to such information of the predecessor. The Tax Commissioner
shall have absolute discretion to grant or refuse disclesure of information
under this section.

§ 110-13¢c-10., Identification of investment credit property.

Every taxpayer who claims credit under West Virginia Code article 11-13C
shall maintain sufficient records to establish the follcwing facts for each item
of gualified property:

10.1 Its identity;

10.2 Its actual or reasonably determined cost;

10.3 Its straight-~line depreciaticn life;

10.4 The month and taxable year in which it was placed in service;
10.5 The amount of credit taken; and

10.6 The date it waz disposed of or otherwise ceased to be gualified
property.

§ 110=-13C-11. Failure to keep records of investment credit property.

11.1 A taxpayer whc does not keep the records regquired for identification
of investment credit property, is subject to the following rules:

11.2 A taxpayer shall be treated as having disposed of, during the taxable
year, any investment credit property which the taxpayer cannot establish was
2till on hand, in this State, at the end of that year.

11.3 If a <taxpayer cannot establish when investment credit property
reported for purpeses of claiming this credit returned during the taxable year
was placed in service, the taxpayer shall be treated as having placed it in
service in the most recent prior year in which similar property was placed in
service, unless the taxpayer can establish that the property placed in service
in the most recent year isg still on hand. In that event, the taxpayer will ke
treated as having placed the returned property in service in the next most
recent year.

§ 110-13C-12. Interpretation and construction. Lo

12.1 No inference, implicaticn or presumption of legislative constructicn
or intent shall be drawn or made by reascn of the leocaticn cr grouping of any
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particular section, provision or porticon of West Virginia Code article 11-13C;
and nc legal effect shall be given to any descriptive matter or heading relating
to any section, subsection or paragraph of West Virginia Code article 11-13C.

12.2 Prior to March 10, 1990 the provisions of West virginia Code article
11-13C were liberally construed in order to effectuate the legislative intent
recited in West Virginia Ccde § 11-13C-2.

However, cn and after March 10, 19%0 this rule was replaced with a rule of
reasonable construction in which the burden of procf 1s on the taxpayer to
establish by clear and cenvincing evidence that the taxpayer is entitled to the
benefits allowed by West Virginia Code article 11-13C,

§ 110-13C-13. Severability.

13.1 If any provision of West Virginia Ccde article 11-13C or the
application thereof shall for any reascn be adjudged by any court of competent
jJurisdiction to be invalid, such judgment shall not affect, impair or invalidate
the remainder of said article, but shall be confined in its operation te the
provision thereof directly inveolved in the centroversy in which such judgment
shall have been rendered, and the applicability of such provision to other
persons or circumstances shall not be affected thereby. The same treatment
shall be adopted for these regulaticns.

13.2 If any provision of West Virginia Cosde article 11-13C or the
application thereof shall be made invalid or Linapplicable by reascn of the
failure of the Legislature to enact any statute therein addressed or referred
to, or by reason of the repeal or any other invalidation of any statute therein
addressed or referred to, such failure to reenact on such repeal or invalidation
of any such statute shall not affect, impair or invalidate the remainder of the
said article, but shall be confined in its operaticn to the provision thereof
directly invelved with, pertaining to, addressing or referring to the said
statute, and the application of such provisicn with regard to other statutes or
in other instances not affected by any such invalid or repealed statute shall
not be abrogated or diminished in any way.

§ 110-13C-14. Restrictiens and limitations eon credits allowed by West Virginia
Code article 11-313C.

+

14.1 By legislation passed on March 10, 1890 the West Virginia Legislature
made the following finding:

The Legislature finds that the tax credits allowed under
provisions of +this article (West Virginia Ccde article
11-13¢C) heretofore enacted have not effectively and
efficiently increased employment through investment in a
certain industry segments; that while there has been a
significant net decrease in employment in the coal industry
in recent years the amcunt o©f credit being claimed by
producers of coal has significantly increased; that the
increasing ceost of the credits allowed by this article to
ccal producers is eroding the State’s ability to reasonably
fund essential State services such a public education,
public safety and basic human services; and that this
erogion will «continue unless remaedial legislation is
enacted.

14.2 Construction. =~ The rule of statutory construction codified in West
Virginia Code § 11-13C-12b is replaced by statutory mandate effective March 10,
1990 with & rule of reasonable construction in which the burden of proof is on
the taxpayer to establish by clear and convincing evidence that the taxpayer is
entitled to the benefits allowed by West Virginia Code article 11-13C.

14.2 Credit not to be applied againgt severance taxes,

&0




R

State Tax Department
Title 110
Series 13C

14.3.1 Notwithstanding any provision in West Virginia Code article
11-13C to the contrary, no c¢redit shall be allowed against the taxes impesed by
West Virginia Code article 11-13A (the severance tax) for taxable years ending
on or after March 10, 1990 unless one of the transition rules in West Virginia

Code § 11-13C-14(e){2) applies.

14.3.2 Transition ruleg. = The general rule stated in West Virginia
Code § 11-13C-14{c¢){l) and section 14.3.1 of these regulations shall not apply:

14.3.2.1 To qualified investment property placed in service or

use prior to March 10, 199C.

14.3.2.2 To property purchased or leased for business expansion
that is placed in service or use on or after March 10, 1890 if at least one of

the following clauses applies to such property:

14.3.2.2.a The new or expanded business facllity was
constructed, reconstructed or erected, pursuant to a written construction
contract executed prior to March 10, 1%90, as limited to the provisions of such
contract as of such date then binding on the taxpayer, but only to the extent
guch new or expanded business facllity is placed in service or use prior to

January 1, 1892.

14.3.2.2.b The new or expanded business facility which
is part of a preject desecribed in West Virginia Code § 11-13C-4b(a)(l)
constructed, reconstructed or erected, pursuant to a written construction
contract executed prior to March 10, 1990 as limited to the provisions of such
contract as of such date then binding on the taxpayer: Provided, That only that

portion of the centract price attributable to that percentage

construction contract completed pricor tc January 1, 1992 (determined under
principles set forth in Section 460(b) of the Internal Revenue Code of 1986,
in effect before March 10, 1990) which is placed in service or use prior to
January 1, 1992 may be treated as property purchased for business expansion

under West Virginia Code § 11-13C-6.

14.3.2.2.c The new or expanded business facility was
purchased or leased pursuant to a written contract exeguted prior to March 10,
1990 as limited to the provisions then binding on the taxpayer as of such date,
but only to the extent such new cor expanded business facllity is placed in

service or use prior to January 1, 1992.

14.3.2.2.¢ The machinery or equipment cr other tangible
personal preoperty purchased or leased for business expansion at a new or
expanded business facllity was purchased or leased by the taxpayer pursuant to a
written contract to purchase or lease identifiable tangible persocnal property
executed before March 10, 1990, as limited to the provisions of such written
contract then binding on the taxpayer, but only to the extent the tangible
perscnal property purchased or leased under such contract is placed in gervice
or use before January 1, 19892: Provided, That when such tangible perscnal

tax c¢redit under W. Va. Code & 11-13C-4b, provided all o¢f the
requirements are satisfied:
14.3.2.3.a Investment Threshold.' ~ The taxpayer
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property is purchased or leased as aforesaid as part of a project described in
subsection 14.3.2.2.b of these regulatiocns, such tangible personal property must
be placed in service or use prior to January 1, 1994, to be treated as property
purchased or leased for business expansion under West Virginia Céde § 11-13C-6.

14.3.2.3 Transition Rule 3. - The general rule provided
paragraph 14.3.1 shall not apply tc preoperty purchased or leased for business
expansion that is placed in service or use after March 9, 19%0 as a component
part of a plan for an integrated procject which is otherwise eligible for super
following

other participants in the project, if any, have made investments aggregating
more than ten millicon dollars in preoperty purchased or leased for business
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expansion (as defined in W. Va. Code § 11-13C-3(b}(19) prior to enactment of
§ 11-13¢c-14), prior to March 10, 1990,

14.3.2.3.a.1 This requirement that the taxpayer and
other participants in the project, if any, have made inpvestments aggregating
more than ten million dollars prior to March 10, 19580, in "property purchased or
leased for business expansicn,” as defined in W. Va. Code § 11-13C-3(b){(19), is
satisfied if property purchased cor leased for business expansicn, as defined in
W. Va. Code § 11-13C-3(b){19), is purchased, or leased, prior to March 10, 1990
and the contract to purchase, or lease, irrevocably cobligates the taxpayer or
any other participant in the project, 1if any, to purchase, or lease,
identifiable property for a sum certain amount.

14.3.2.3.,a.2 Property is deemed to have been
purchased before March 10, 1580 if: (i) the physical construction,
reconstruction or erecticn of the property was begun prior to March 10, 1890, or
the property was constructed, reconstructed, erected or acguired pursuant to a
written econtract in existence and binding con the purchaser before March 10,
1390; or (ii) the machinery, equipment or other tangible personal property was
owned by the taxpayer or another participant in the preject, if any, prior to
March 10, 1990, or was acguired by the taxpayer or another participant im the
project, if any, pursuant to a binding purchase contract executed prior to
Harch 10, 1990. :

14.3.2.3.a.3 Property is deemed to have been leased
before March 10, 1990 only if the taxpayer or ancther participant in the
project, if any, took physical possession of the leased property prior to
March 10, 1990, or there was a binding written lease or contract to lease
identifiable tangible personal property in effect prior to March 10, 1930 for a
specified term for specified periodic consideration.

14.3.2.3.b Integrated Project Rule. -_  Investment
aggregating more than ten million dollars must have been made pursuant te a
written plan for development of an inteqrated corperate project, in one or twe
phases, over & period of one or more years, which otherwise qualifies for credit
under West Virginia Code § 11-13C-4b. This written plan must have been in
existence prior to March 10, 1950 and provide for the making of additicnal
investments after March &, 19390, in furtherance o©f the plan for an integrated
corporate procject. The existence of such a plan is a matter of fact to be
determined on a case-by-case basgis, the burden of proof is on the taxpayer to
ghow the interrelationship between the several phases or parts of the project
and the dependency of any subseguent investment on the qualifying investment of
more than ten million dollars.

14.3.2.3.b.1 Existence of a written plan for
development ©f an integrated corporate project is demonstrated by the written
plan itself. Proof that the written plan existed prior to March 10, 1590 may ke
demonstrated by corporate minutes of meetings of boards of directors or
shareholders held pricr +o March 10, 1590 which discuss the plan, or which
auvthorize the expenditure of mecre than ten millieon dollars in “"property
purchasad or leased for business expansion," as defined in West Virginia Code
§ 11-13C-3(b){19), to implement the plan or any integrated phrase or part
thereof. The plan’'s existence may also ke proved from submissicns to federal or
State regulatory authorities including, but not limited to, the Federal Energy
Regulatory Commissicn and the Securities and Exchange Commission, which refer o
the integrated corporate project in sufficient detail or by applications for
financing of the integrated project which describe the project in sufficient
detail.

14.3.2.3.b.1.a There must be clear, convincing
evidence of an apprcved corporate plan or other action of the taxpayer showing
positive commitment to the full development of the plan for an integrated
corporate project priocr te March 10, 19%0.
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14.3.2.2.b.1.b There must be clear, convincing
evidence that development, design or engineering had kegun prior to Mareh 10,
1930 on any sectien 11-13C-4b(a) (1) project that encompasses any thirty-six
consecutive month period that begins after Harch 9, 1990, when it is claimed
that such section 11-12¢-4b(a)(l) project is an integrated part or phase of an
plan for an integrated corperate project that spans more than three years.

14.3.2.3.b.2 2 plan consists of two integrated phases
or parts when there is clear, convincing evidence that but for phase one, phase
two of the plan would net have been started and completed, Additionally, a plan
is not an Aintegrated plan unless each subsequent phase ig directly in
furtherance of and contributes to the primary objective of the plan. The
folliowing criteria is indicative of the existence of an integrated corporate
project:

14.3.2.3.b.2.a The investment made prior ko
March 10, 1590, was made with the expectation of making additional investment
after March 9, 1980 which qualifies a second gsection 1i-13C-4b(a)(l)} project
under the super tax credit law and that project is directly related to the
pre-March 10, 1950 investment.

14.32.2.3.b.2.b The twc super tax credit section
11-13c-4b(a) (1) projects are dependent on or contribute to each other.

14.3.2.3.b.2.c The corporate project is limited to
a single "businress facility" as defined in West Virginia Code § 11-13C-3(b}; and
the "mining operations," as defined in section 11-13¢-3(b) are contained on
contiguous property and are part of a single operating unit. Factors which
indicate that the mining operations are part of a single operating unit are:

14.3.2.3.b.2.c.1 common processing or
treatment plant,

14,3.2.3.b.2.c.2 commen storage and
loading facility,

14.3.2.3.b.2.c.3 cther commen support
facilities, and

14.3.2.3.b.2.c. 4 common supervisory

personnel.

14.3.2.3.b.2.d Netification was given to the Tax
Commissioner, prior to March 10, 1990, that a corperate project consists of two
section 11-13C-4b(a)(l) projects.

Business strategy and planning is generally limited to five year
increments. A taxpayer who applies for super <tax credit under this third
transition rule for more than cne section 11-13C-4b(a}(l) project that begins
after March 9, 1990, must present clear and convincing evidence of significant
economic loss should taxpayer's investment in such project not be eligible for
super tax credit that offsets the severance tax imposed by article thirteen-a of
the West Virginia Code.

The following example demonstrates the intent of this paragraph
14.3.2.3.b.2. :

Example: XYZ Coal Company has written plan To develeop its Rocky Mountain
Coal Project. Phase I consists of assembling (by purchase cr lease) the coal
lands necessary to econcmically sustain coal production once all phases of the
proiect are completed; obtaining necessary State and federal permits; obtaining
necessary financing and doing anything else that may be necessary to move into
phase II. Phase II consists of developing and operating one or more strip mines
en the preject site. This includes development of access roads and a ceal
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loading facility. During thisg phase anything else necessary £ move into phase
III is cdone. Dhase III consists of construction, or development, and operation
of the following on project land previcusly stripped:

(1) a coal preparaticen plant incorporating the most current ceal
preparation technology;

(2) wunitrain coal loading facilities;

(3) three deep mines; and

(4) all related facilities.

Under these facts, this is an integrated multi-phase project.

14.3.2.3.b.3 An integrated ©project is otherwise
eligible for super tax credit, under West Virginia Code § 11-1i3C-4b, to the
extent the entire project, or any phase thereof, qualifies for credit under West
Virginia Code § 11-13C-4b. 1In order to qualify for super tax credit, there must
be both investment in property purchased or leased for business expansicn and
the creaticn of at least fifty new jobs by the taxpayer or any other participant
in the project as a direct result of that investment. Because a section
11-13C~4b{a)(l) multi-year project is limited to qualified investment property
placed in service cr use during any three successive tax years that directly
results in the creation of at least fifty new jobs filled by new employees, a
multi~year integrated corporate project is enly eligible for super tax credit
benefits to the extent that one or more portions of the integrated project
gatisfies the section 11-13C-4b(a)(l) requirements. The following examples
illustrate the meaning of this rule.

Example 1. Prior to March 10, 1890, XYZ Coal Company (Taxpayer) made
investment in property purchased or leased for its Rocky Mountain Coal Project
aggregating more than 510 million. All of that property was placed in service
during calendar years 1987, 1588 and 1889. As a direct result of that
investment 100 new jobs were created and filled by new emplovees during that
period. X¥Z Coal Company timely applied <to the Tax Commissioner for
certification of this phase of its integrated project. Certification was
granted and XYZ Coal Company began taking the super tax credit. During calendar
vear 1590, XY¥Z Coal Company timely filed with the Tax Commissicner notice of
claim to super tax credit under the section 11-13¢-14(¢) transition rules. In
1991, Taxpayer placed in service project property valued at $2%50,000 and created
five new jobs. During calendar y=sars 1992, 1992 and 1994. The property placed
in service during 1950 is not eligible for super tax credit because it did not
resclt in the creation of at least fifty new jobs. While Taxpayer could have
grouped the years 1991, 1992 and 1993 tcgether as a gsection 11-13C-14b(a)(l)
project, it would not have been allewsd to claim super tax credit for the 35
million of project property placed in service in calendar year 1994 which
resulted in the creation of 25 new jobs. For this reason, Taxpayer elected to
treat the years 1992-1954 as a section 11-13C-4b(a)(l) project rather than the
years 1991-1953. During calendar year 1995, Taxpayer placed in service
additional Rocky Mountain Coal Project property valued §: million which created
10 new jobs. Nc super tax credit benefits are allowable with respect to the
investment placed in service during 1995.

Example 2: Same facts as in Example 1, except that during 1991 XY¥Z Ceal
Company piraced in service a new strip mine that is not part of its Rocky
Mountain Coal Project. Property placed in service is valued at §750,000 and 55
new jobs were created. Because the new mine is not a part of the Recky Mountain
Coal Project, super tax credit for that investment may not be used to offset
severance taxes on coal produced from that strip mine. Super tax credit may be
applied against other taxes directly attributable to that mine, in accordance

with the remaining provisions of West Virginia Code § 11~13C-E.

14.3.2.3.¢ New Business Facgilitv Rule. - The pertion of
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the integrated project constructed, purchased, or leased, after March &, 1S90
must satisfy the definition "new business facility" codified in Wast Virginia
Code § 11-13C-14(e)(3).

14.3.2.3.d New Jobg Rule. - The new jobs created by the
project after March 9, 1950 must be filled by "new employees™ as defined in West
Virginia Code § 11-13C-l4(e)(4).

14.3.3 Notice of claim under transiticn rules.
14.3.3.1 Notice regquired. - Any person intending to assert a

claim for credit based in whole or in part on application of the transition
rules in West Virginia Code § 11-13C-14(c)(2)(B) or (C) must have filed written
neotise of such intention with the Tax Commissioner on or before July 1, 1990,
In the case of a multiparticipant project, this notice may have been filed by
the managing project participant on behalf of all participants in such project.
Such netice shall have been in a form prescribed by the Tax Commissioner and all
information reguired by such form shall have been provided.

14.2.3.2 Failure to file notice. - If any person fails to timely
£ile the notice required by West Virginia Code § 11-13C-14(c)(3), such perscn
shall be precluded from claiming credit under West Virginia Code article 11-13C
for such investment.

14.4 Treatment of successor project participantgs. — Whenever a participant
in a project certified under West Virginia Code § 11-13C=-4b(a)(2) or {3) is

replaced by another participant in that project on or after March 10, 1990, the
tax credits available to such successor participant as a result of the transfer
shall not exceed the amount of credits that would have been available to the
predecessor participant had the tranafer to the successor participant not
occurred: Provided, That if the project plan provides for annual recalculation
of the division of the credit allowable for each year among the participants in
the project in order to maximize the collective use cf such credit by the
project participants, or for any other purpese, then the credit available to the
successor participant as a result of the transfer shall be limited each year to
the amount of credit actually used by the predecessor participant to offset
taxes for the taxable year immediately preceding the taxable year in which such
participant’s obligations or interest in the project, as described in the
project plan certified by the Tax Commissioner, passed to the successor
participant in the project.

14.5 The following terms are defined or redefined on and after March 1C,
1990 for purposes of the business investment and jcobs expansion tax credit:

14.5.1 *construction contract."” = For definiticon, refer to section
3 of these regulations.

14.5.2 *Excluded property.” - For definition, refer to section 3 of
these regulations.

14.5.3 “New business facility." - For definition, refer to section
3 ¢f these regulations.

14.5.4 "New emplovee."” - The terms “full-time employee" and
"permanent employment” are defined under this heading. For definiticon, refer to
section 3 cof these regulaticons.

14.5.5 "Leagsed propertv." - For definition, refer to section 3 of
these regulations.
14.5.6 "gmall buginess." = For definitien, refer to section 3 and
section 7a of these regulations.
14.5.7 rannual payroll." - For definition, refer to section 3 and
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section 7a of these regulations.

14.5.8 "Annual gross receipts.” - For definition, refer to section
3 and section 7a of these regulations.

14.5.9 "affiliates." - For definition, refer to secticn 7a of these
regulations.

14.5.10 "Concern.” - For definition, refer to secticn 7a of these
regulaticns.

14.6 Application for credit reguired.

14.6.1 Application reguired. - Notwithstanding any provision of
West Virginia Code article 11-13C to the contrary, ne credit shall be allowed or
applied under West Virginia Code article 11-13C for any qualified investment
property placed in service or use on cr after January 1, 1950 until the person
asserting a claim for the allowance of credit under West Virginia Code article
11-13C makes written application to the Tax Commissioner for allowance of credit
as provided in West Virginia Code § 11-13C-14(f) and receives written
acknowledgement of its receipt from Tax Commissioner: Provided, That in the case
of a multiparticipant project this notice may be filed by the managing project
participant on behalf of all participants in that project. An application for
credit shall be filed no later than the last day of the due date, without
extensions, for filing the tax returns required under West Virginia Code
articles 11-21 or 11-24 for the taxable year in which the property to which the
credit relates is placed in service or use and all infermation required by such
form shall be provided. )

14.6.2 Failure to file. - The failure to timely apply for the
credit in accordance with section 14.6.1 of these regulaticns shail result in
the forfeiture of fifty percent (50%) of the annual credit allowance otherwise
allowable under West Virginia Code article 11-14. This penalty shall apply
annually until such application is filed.

14.6.2.1 For purposes of this secticn, the penalty of fifty
percent (50%) of the annual credit allowance otherwise allowable under West
Virginia Code article 11-14 means that the amcunt of the actual decrease in the
taxpayer’'s tax liability whizgh would result from application of the credit, if
the penalty were not imposed shall be eliminated in the amcunt of fifty percent
(50%), i.e., the actual tax liability shall increase by fifty percent (50%) of
the amount of offset which would have been available had the penalty not heen
applied.

14.7 These regulations are issued pursuant to the mandate of West Virginia
Code § 11-13C-14(qg).

14.8 studies and reviews. - The Tax Commissioner shall review the accounts
cf all taxpayers who are currently claiming tax credits under West Virginia code
article 11-13C for the purpose of ensuring that such credits are being claimed
only in accordance with West Virginia Code article 11-13C. The Tax Commissioner
shall report hig findings and conclusiens based on such reviews at the 1931
regular session of the Legislature along with recommendaticns for any further
legislative change: Provided, That the confidentiality of all taxpayers and
taxpayer information shall be preserved in such report and that this report
shall in no way be deemed to affect future enforcement of West Virginia Code
§ 11-13C-14. . -

14.9 Effective date.

14.9.1 Except as otherwise expressly provided in West virginia Ceode
§ 11-13C-14, the provisions of West Virginia Code § 11-13C-14 shall apply to
property piaced in service or use on or after March 10, 1950, notwithstanding
any provision of prior law which may be in cznflict with West Virginia Code
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§ 11-13Cc-14. 1In the case of any such ambiguity, the provisions of West virginia
Code § 11-13¢-14 shall contrel resclution of such ambiguity.

i14.9.2 The date of passage of West Virginia Code § 11~13C-14 is
March 10, 19%0.

§ 110-13C-15. Definition of controlled group of corporations.

15.1 Ip general. = For purpcses of West Virginia Code § 11-13C-14 and the
regulationas thereunder, the term “controlled group of corporations” means any
group of corperations which is either a nparent-subsidiary controlled group™ (as
defined in paragraph 15.2), a "brother-sister contrslled group” (as defined in
paragraph 15.3), or a "combined group” (as defined in paragraph 15.4). For the
exclusion of certain stock for purposes of applying these definitions, see
section 15A of these regulations.

15.2 Parent-subsidiary controlled group. = The term "parent—subsidiary
controlled group®” means one or more chains of corpcrations connected through
stock ownership with a common parent corpcration if stock possessing at least
fifty percent (50%) of the combined voting power of all classes of stock
entitled to veote or at least fifty percent (50%) of the total wvalue of shares of
all classes of stock of each corperation (except the stock of the common parent
corporation) is owned {(directly or indirectly} by one or more of the other
corporations; and the commen parent corporation owns (directly or indirectly)
stock possessing at least fifty percent (50%) of the total combined veting power
of all classes of steck entitled to vote or at least fifty percent (50%) of the
total wvalue of shares of all classes of stcocck of at least one of the other
corperations {excluding, in computing such voting power or value, stock cwned
directly by such other corporaticns). This definition of a parent-subsidiary
controlled group of cerporations is illustrated by the following examples:

Example (1l}. P Corpeoration owns stock possessing 50 percent of the total
combined voting power cf all classes of stock entitled to vote of 8 Corporation.
P iz the ceommon parent of a parent-subsidiary controlled group consisting of
member corporations P and S.

Example (2). Assume the same facts as in example (1}. Assume further
that S owns s&tock possessing 50 percent of the total value of shares of all
classes of stock of T Corporation. P is the common parent of a
parent-subsidiary controlled group consigting of member corporations P, S, and
T. The result would be the same if P, rather than S, owned the T stock.

Example (3). L Corpeoration owns 80 percent of the only class of stock of
M Corporaticn and M, in turn, owns 40 percent of the only class of stock of ©
Corperation. L also owns 50 percent of the only class of stock of N Corporation
and ¥, in turn, owns 40 percent of the only class of stock of 0. L is the
common parent of a parent-subsidiary controlled group consisting cof member
corporations L, M, N, and ©.

Example (4). ¥ Corporation owns 75 percent of the only class ¢of stock of
v and Z Corporaticns; Y owns all the remaining stock of Z; and I owns all the
remaining stock of Y. Since intercompany stockheldings are excluded (that is,
are not treated as outstanding) for purposes of determining whether X owns stock
possessing at least 530 percent of the voting power or value of at least one of
the other corporations, X is f%reated as the owner of stock possessing 100
percent of the voting power and value of Y and of 2 for purpeoses of this
paragraph. Also, stock possessing 100 percent of the veoting power and value of
v and Z is owned by the other corporaticms in the group within the meaning of
this paragraph. (X and Y together own steck possessing 100 percent of the
voting power and value of Z, and ¥ and Z together own stock possessing 100
percent of the voting power and value of ¥.) Therefore, X ia the common parent
of a parent-subsidiary controlled group of corporations consisting of member
corporaticns X, Y and Z.
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15.3 Brother-sister controlled group. - The term "brocther-sister controlled
group" means two or more corperations 1f the same five or fewer persons whe are
individuals, estates, or trusts own (directly or indirectly) saingly or in
ccmbination, stock possegsing at least fifty percent (50%) of the total combined
voting power of all classes of stock entitled to vote or at least fifty percent
{50%) of the itoctal value of shares of all clagses of stock of each corporation;
and more than fifty percent (50%) of the total combined voting power of all
classes of stock entitled to vote or more than fifty percent (50%) of the total
value of shares of all classes of stock of each corporation, taking into account
the stock ownership of each such person only to the extent such stock ownership
ig identical with respect to each such corporation, This definition of a
brother—-sister controlled group of corporations is i{llustrated by the following
examples:

Example (31). The cutstanding stock of corperations P, @, R, S, and T,
which have only one class of stock outstanding, is owned by the following
unrelated individualsg:

Identical
Corporations Cwnership
Individuals P Q R ] T
A 60% 60% 60% 60% 100% 60%
B 40%
c 40%
D 40%
E 40%
Total 100% 100% 100% 100% 100% 100%

Corporations P, @, R, 8, and T are members of a brother-sister contreolled group.

Example (2). The outstanding steock of corperations U and V, which have
only one class of stock outstanding, is owned by the following unrelated
individuals:

Individuals Corporations Identical
u v Ownership

F % e e

G 10% .. e

H 10% PP o e

I .20% . e e

J 55% 55% 55%

K MR 10% “en

L M 10% sen

M P 10% o

N . s 10% .o

o PP 5% ‘e

TOTAL 100% 100% 55%

Corporations U and V are members of a brother-sister controlled group because at
least 50 percent of the stock of each corporaticon is owned by the game 5 or
fewer persons.

1%5.4 Combined group. = The term "combined group" means any group of three
or more corporations, Lif each corpcration is a member ©f either a
parent-subsidiary centrolled group of —corporaticns or a brother-sister
controlled group of corpcrations, and at least cne of such corporations is the
common parent of a parent-subsidiary controlled group and, alsc is a member of a
brother-gister contrelled group. This definition ¢f a combined group of
corporations is illustrated by the fellowing examples:
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Bxample ({1). Smith, an individual, owns stock possessing 80 percent of
the total combined voting power of all classes of the stock of corporations X
and Y. Y, in turn, owns stock possessing 80 percent of the tetal combined
voting power of all classesa of the stock of corperation Z. Since --

{(a} X, Y, and Z are each members <f either a parent—-subsidiary cor
brother—-sister controlled group of corporations, and

{b) Y is the common parent of a parent-subsidiary controlled group of
corporations consisting of Y and Z, and alsoc is a member of a brother-sister
contrelled group of corporations consisting of X and ¥, X, ¥, and 2 are members
of the same ccmbined group. .

Example (2). Assuma the same facts ag in example (1), and further assume
that corporation X owns 80 percent of the total value of shares of all classes
of stock of corporation T. X, Y, and 2, and T are members ¢f the same combined
group.

15.5 Voting power of stock. - For purposes of paragraph 3.7, in determining
whether the stock owned by a persen (or persons) possesses a certain percentage
of the total combined voting power of all classes of stock entitled to vote of a
corporaticn, consideration will be given to all the facts and circumstances of
each case. 2 share of stock will generally be considered as possessing the
voting power accorded to such share by the ceorporate charter, by-laws, or share
certificate. ©n the other hand, if there is any agreement, whether expressz or
implied that a shareholder will not vote his stock in a corporation, the formal
voting rights possessed by his stock may be disregarded in determining the
percentage of the total combined voting power pessessed by the stock owned by
other shareholders in the corperation, if the result is that the corporation
beccmes a component member of a controlled group of corperations. Moreover, if
a shareholder agrees to vote his stock in a corporation in the manner specified
by another shareholder in the corporation, the voting rights possessed by the
stock owned by the first shareholder may be considered to be possessed by the
stock owned by such cother shareholder if the result is that the corporation
beccmas a component member of a controlled group of corporations.

15.& Compcnent member.

15.6.1 In general. - For purposes of West Virginia Code § 11-13C-14
and the regulations thereunder, a corporation is a component member of a
contrelled group of corporations on a December thirty-one {(and with respect to
the taxable year which includes such December thirty-one) if such corporation:

15.6.1.1 Is a member of such controlled group of corporations on
the December thirty-one included in such year and is not treated as an excluded
member under subparagraph 15.6.1.2, or

i5.6.1.2 Is not a member of such controlled group of
corporations cn such December thirty-one included in such year but is treated as
an additional member under paragraph 15.6.3.

15.6.2 Excluded member.

15.6.2.1 A corporation which is a member of a ceontrelled group
cf corporaticng on December thirty-cne of its taxable year shall be treated as
an excluded member of such group for the taxable year including such December
thirty-cone if such corporation:

15.6.2.1.1 Is a member of such group for less than
one-half the number of days in such taxable year which precede such December
thirty-cne, s

15.6.2.1.2 Is exempt from federal income taxes under

I.R.C. § 50i(a) (except a corporation which is subject to tax on its unrelated
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business taxable income under I.R.C. § 511) for such taxable vear,

15.6.2.1.3 Is a foreign corporation subject to federal

income taxes under I.R.C. § 88l for such taxable year,

15.6.2.1.4 Iz an insurance company subject to federal
income taxes under I.R.C. § 801 (other than an insurance company which is a

member of a contrclled group under I.R.C. § 1583(a)(4)), or

15.6.2.1.5 Is a franchised corporation, as defined

section 110-13C-15C of these regulations.

15.6.3 additional members. = A corporaticn which:

15.6.3.1 Was not a member of a ceontrolled group
corporations on the December thirty-cne included within its taxable year, and

15.56.2.2 Is not described with respect to such group,
subparagraphs 15.6.2.1.2, 15.6.2.1.3, 15.6.2.1.4 or 15.6.2.1.5, or 15.6.2.2
this subsection, shall be treated as an additional member of such group
December thirty-one, for its taxable year including such December thirty-one,
it was a member of such group for one—half (or more) ¢f the number of days
such taxable year which precede such December thirty-one. The provisions

thig subparagraph 15.6.3 may be illustrated as follows:

in

of

in
cf
on
if
in
cf

Examplie {1). Brown, an individual, owns all of the stock of corporaticns
W and X on each day of 1990. W and X each uses the calendar year as its taxable
year. On January 1, 1990, Brown alsc owns all the stock of corporation ¥ (a
fisgcal year cerporation with a taxable year beginning on July 1, 1990 and ending
en July 30, 1991}, which stock he sells on Octeber 15, 19950. on December 1,
1950, Brown purchases all the stock of corporaticon Z (a fiacal year corporation
with a taxable year beginning on September 1, 1990, and ending on August 31,
i$91}). Oon December 31, 1990, W, X, and 2 are membkers of the same controlled
grcup. However, the component members of the group on such December 31 are W,
X, and Y. Under subparagraph 15.6.2.1, of this paragraph, 2 is treated as an
excluded member of the group on December 31, 1990, since Z was a member of the
group for less than one-half of the number of days (29 out of 121 days) during
the period beginning on September 1, 1990 (the first day of its taxable vyear)
and ending on December 30, 1990. Under subparagraph 15.6.3.2, Y iz treated as
an additional member of the group on December 31, 1590, since ¥ was a member of
the group for at least one-half of the number of days (107 out cf 183 days)

and ending on December 30, 1990.

not compenent members of such group on such date. On the other hand,

members of such group on December 31, 1990.
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during the period beginning eon July 1, 1930 (the first day of its taxable year)

Example (2). On January 1, 1990, corporaticn P cwins all the stock of
corporaticn S, which in turn owns all the stock of corporation S§-1.
November 1, 1950, P purchases all the stock of corporation X from the public and
sells all of the stock of S to the public. Corporation X swns all the stock of
gorporation Y during 1990. P, S, §-1, X and ¥ file their returnz on the basis
of the calendar year. On December 31, 1990, P, X, and Y are members of a
parent-subsidiary contrelled group of corporations; also, corporations & and S§-1
are members of a different parent-subsidiary controlled group of cecrporations;
on such date. However, since X and Y have been members of the parent-subsidiary
controlled group of which P is the common parent for less than cne~half the
number of days during the period January 1 through December 30, 1990, they are
X and ¥
have been members of a parent-subsidiary controlled group of which X is the
common parent for at least one-half the number of days during the period
January 1 through December 30, 1990. Also since § and §-1 were members of the
parent-subsidiary controlled group of which P i1s the common parent for at least
one~half the number of days in the taxable years of each guch corporation during
the period January 1 through December 3C, 1590, »?, S, and S§-1 are cemponent

on
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Example (3}. Throughout 1590, corporation ¥ owns all the steoeck of
corperation F which, in turn, owns all the stock of corporaticns L-1, L-2, X,
and Y. M is a demestic mutual insurance company subject to taxation under
I.R.C. § 821, F is a foreign corporation not engaged in trade or business within
the United States, L~1 and L=-2 are domestic life insurance companies subject to
taxaticn under I.R.C. § 802, and X and Y are domestic corporations subject to
West Virginia corperation net income taxes. Each corporation uses the calendar
year as its taxable year. on December 31, 1990, M, F, L-l1, L=-2, X, and Y are
members of a parent-supgidiary controlled group cf corporations. However, under
subparagraph 15.56.2.1.4, M, F, L-1, and L-2 are treated as excluded members of
the group on December 31, 1590. Thus, on December 31, 1990, the component
members o©f the parent-subsidiary controlled group of which P ig the common
parent include only ¥ and Y. Furthermore, since subparagraph 15.6.2.1.4 deces
not result in L-1 and L-2 being treated as excluded members of an insurance
group, L-1 and L-2 are component members of an insurance group on December 31,
1990,

15.58.4 Application of constructive ownership, = For purposes of

paragraphs 15.6.2 and 15.6.3, it is necessary to determine whether a corporation
was a member cof a contrelled group of corporations for one~half (or mcore) of the
number of days in its taxable’year which precede the December 31 falling within
such taxable year. Therefore, the constructive ownership rules contained in
gsection 15B of these regulaticns (to the extent applicable in making such
determination) must ke applied on a day-by-day basis. For example, if P
Corporation owns all the stock of X Corporation on each day of 1990, and on
December 30, 1890, acquires an option to purchase all the stock of Y Corporation
(a calendar~year taxpayer which has been in existence on each day of 1590}, the
application of the constructive ownership rules on a day-by-day basis results in
Y bkeing a member of the brother-sister controlled group con only one day of Y's
1990 year which precedes December 31, 1990. Accordingly, since Y is not a
member of such group for cne-half or more of the number cf days in its 1990 year
preceding December 31, 1%$%0, Y is treated as an excluded member of such group on
December 31, 19850.

15.7 Overlapping groups.

15.7.1 In general. - If on December thirty-one a corporation is a
component member ¢f a contrelled group of corporations by reason of cownership of
stock possessing at least fifty percent (50%) of the total value of shares of
all classes of steck of the corporation, and if on such December thirty-one such
corporation is alsc a component member of another controlled group of
corporations by reason of ownership of other steock (that is stock not used to
satisfy the at-least-5C-percent total wvalus test) possessing at least fifty
percent (50%) of the total combined veoting power of all classes of stocck of the
corpecration entitled to wvote, then such corporation shall be treated as a
component member only of the controlled group cof which it is a component member
by reason cof the ownership of at least fifty percent (50%) of the total value of
its shares.

15.7.2 Brether—-sister contrelled groups.

15.7.2.1 1If on December thirty-one, a corporation would, without
application of this paragraph, be a component member of more than one
brother~-sister controlled group on such date, such corporaticn shall be treated
as a component member of only one such group on such date. Such a corporatien
may select which group in which it is to be included by filing an election as
provided in this paragraph. This election shall be in the form cof a statement
designating the greup in which the corporation is to be included. The statement
shall provide all the informaticn with respect to stock cownership which is
reasonably necessary to satisfy the Tax Commissicner that the corporation would,
but for the election, be & component member of more than, one controlled group.
Once filed, the election is irrevocable and effective until such time that a
change in the stock ownership of the corporaticon results in termination of
membership in the ceontrolled group in which such corporation has been included.
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15.7.2.2 Except as provided in subparagraph 15.7.2.3, the
statement shall be signed by a perscn duly authorized to act con behalf of such
corporation and shall be filed on or befere the due date (including extension of
time) for the filing of the income tax return of such corporation of the taxable
year. However, in the case of an election with respect to December 31, 1820,
the statement shall be c¢onsidered as timely filed if filed on or bhefore
December 15, 1991. In the event nc election is filed in accordance with the
provigions of subparagraph, then the Tax Commissioner shall determine the group
in which such corporation is to be included, and such determination shall be
bindirng for all subsequent years unless the corporation files a valid election
with respect teo any subsequent year.

15.7.2.3 If more than one corporation would, withcut application
of this subparagraph, be a component member of meore than one contrelled group, a
single statement shall be signed by person duly authorized to act on behalf of
each such corporation. Such statement shall designate the group in which each
cerperation is to be included. The statement shall be attached te the income
tax return of the corporation that, among those corporations which would
{(without the application of this subparagraph) belong to more than one group,
has the taxable year including such December thirty-one which ends on the
earliest date. However, in the case of an election with respect to December 31,
1990, the statement may be filed by December 15, 189%1. In the event nco electlon
is filed in acecordance with the provisions of this sgection, then the Tax
Commissioner shall determine the group in which each corporation is to ke
included, and such determination shall be binding for all subseguent years
unless the corporations file a wvalid election with respect to any such
subsegquent year.

15.7.2.4 The provisicns of this subsection may be illustrated by
the following examples (in which it is assumed that all the individuals are
unrelated):

Example (13. On each day of 1950 all the outstanding sgtock of
corporations M, N, and P is held in the following manner:

Individuals Corporations
M N P
A 60% 40% 0
B 4C% 20% 40%
o] 40% 60%

Since the more-than-50-percent stock ownership regquirement is met with respect
to corporations M and N and with respect to ccrporaticns N and P, but not with
respect +to corporations M, N, and P, corporaticn N would, without the
application of this subparagraph, be a compcnent member on December 31, 19%0, of
overlapping greups consisting of M and N and of N and P. If N does net file an
election in accordance with this subsection, the Tax Commissioconer will determine
the group in which N is to be included.

Example (2). On each day of 1950, all the outstanding stock of
corporations 5, T, W, X, and 2 is held in the following manner:

Individuals Corporations
s T W X Z
D 50% 60% 60% 60% 60%
B 40% 0. 0 0 0
F 8] 40% 0 0 9}
G 0] 0 40% 0 . o}
H 0 0 0 40% o
I 0] o] 0 0 40%
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on December 31, 1690, the more-than-50-percent stock ownership requirement
may be met with regard to any combination of the corporations but all five
corporations cannot ke inecluded as component members of a single controlled
group because the inclusion of all the corporations in a single group would be
dependent upon taking intc account the stock ownership of more <than five
perseons. Therefore, if the corporations do not file a statement in accordance
with subdivision 15.7.2.3, the Tax commissioner will determine the group in
which each corporation is to be included. The corporations or the Tax
Commissioner, as the case may ke, may designate that three corporations be
included in one group and two corporatiens in another, or that any four
corporations be ineluded in one group and that the remaining corporation not ke
included in any group.

§ 110-13C-15A. Excluded stock.

15a.1 Certain stock excluded. = For purposes of West Virginia Ccde
§ 11-13C~14 and the reguilations thereunder, the term "stock" does not include:

i5A.1.3 Nonvoting 8tock which {g 1limited and preferred as to
dividends, and

15A.1.2 Treasury stock.

15A.2 Stock treated as excluded stock.

15a8.2.1 parent—~subsidiary controlled greoum. = If a corporation
{hereinafter in this paragraph referred to as "parent corporation”) ocwns fifty
percent (50%) or more of the total combined voting power of all classes of stock
entitled to vote or fifty percent (50%) or more of the total value of shares of
all classes of stock in another corporation (hereinafter in this paragraph
referred te as "subsidiary corporaticn”), the provisions of gubparagraph 15A.2.2
shall apply. for purposes of this subparagragh, stock owned by a corporation
means stock owned dJirectly plus stock ocwned with the application of the
constructive ownership rules of subsections 158.2.1 and 15B.2.4 of these
requlations, relating o options and attripution from corporations. In
determining whether the stock cwned by a corporation pesseases the requisite
percentage of the total combined voting power of 211 elasses of stock entitled
to vote of another corporaticn, gee subparagraph 15.1.6 of these regulations,.

15a.2.2 Stock treated as not outstanding. = If the provisions of
this subparagraph apply, then for purpeses of determining whether the parent
corporation or the subsidiary corporation is a member of a parent-subsidiary
contrclled group of corporations within the meaning of subparagraph 15.1.2, the
following steck of the subsidiary corporation shall, except as otherwise
provided in paragraph 15a.3 of this section, be treated as if it were not
outstanding:

154.2.2.1 Plan of deferred compensation. = Stock in the
gubsidiary corpcratlon held by a trust which is part of a plan of deferred
compensation for the penefit of the employees of the parent corporation or the
subsidiary corporaticn. The term "plan of deferred compensation® shall have the
same meaning such term has in I.R.C. § 406(a){3) and the regulations thereunder.

15A.2.2.2 Principal stockholders and officerg. - Stock in the
subsidiary corporation owned (directly and with the application cof the rules
contained in subsecticn 13B.2 of these regulatieons) by an individual who is a
principal stockholder or cfficer of the parent corporation. & principal
stockholder of the parent corporation is an individual whe owns (directly and
with the application of the rules gontained in subsectien 158.2) five percent or
more of the total combined voting power of all classes of stock entitled tec vote
or five percent for more of the total value of share of all classes of stock of
the parent corporaticn. an officer of the parent corporation includes the
president, vige-presidents, general manager, treasurer, gecretary, and
comptroller of such corporation, and any other person who performs duties
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corresponding to those normally performed by persons occupying such positions.

15A.2.2.3 Emplovees. - Stock in the subsidiary corporation owned
(directly and with the application of the rules contained in subsection 15B.2 of
these regulaticns) by an employee of the subsidiary corporation Lf such steck is
subject to conditicns which substantially restrict or limit the employee’s right
(or if the employee constructively owns such stock, the direct owner’s right) to
dispose of such stock and which run in favor of the parent or subsidiary
corporation. In general, any condition which extends, directly or indirectly,
to the parent corporation or the subsidiary corperation preferential rights with
respect to the acquisiticen cf the employee’s (or direct owner’s) stock will be
considered to be a condition described in the preceding sentence. It is not
necessary, in order for a condition to be considered to ke in favor of the
parent corporation or the subsidiary corporation, that the parent or subsidiary
be extended a discriminatory concession with respect to the price ¢f the stock.
For example, a condition whereby the parent corporation is given a right of
first refusal with respect to any stock of the subsidiary corporaticon offered by
an employee for sale is a condition which substantially restricts or limits the
employee’'s right teo dispose of such stock and runs in favor of the parent
corporation. Moreover, any legally enforceable condition which prohibits the
employee from disposing of his stock without the consent of the parent (or a
subsidiary of the parent) will be considered to be a substantial limitation
running in favor of the parent corporation.

15A.2.2.4 Controlled exempt organization. - Stock in the
subsidiary corporation owned {(directly and with the application of the rules
contained in subsection 15B.2 by an organization (other +than the parent
corporation) -- - -

18a.2.2.4a To which I.R.C. § 501 ({(relating to certain
educational and charitable organizations which are exempt from tax) applies, and

15A.2.2.4b Which is controlled directly or indirectly by
the parent corporation or subsidiary corporation, by an individual, estate, or
trust that is a principal stockholder of the parent corporaticn, by an officer
¢f the parent corporation, cr by any combination thereof. The terms "principal
stockholder of the parent corporation"” and "officer of the parent corporation”
shall have the same meanings as in subsection 15A.2.2.2 of this subparagraph.
The term "control" as used in this c¢lause means control in fact and the
determination of whether the control requirement of this clause is met will
depend upen all the facts and circumstances of each case; without regard to
whether such ccntrol is legally enforceable and irrespective of the method by
which such contrel is exercised or excisable.

i5a.2.3 Brother-sister controlled group. - If five or fewer persons

{hereinafter referred to as common owners) who are individuals, estates, or
trusts own (directly and with the applicaticn of the rules centained in
subsection 15B.2 of these regulations) stock possessing fifty percent (50%) or
more of the total combined voting power of all classes of stock entitled to vote
or fifty percent (50%) or more of the tctal value of shares of all c¢lasses of
stock in a corporaticon, the provisicns of subparagraph 15A.2.4 o©of this
gubsection shall apply. In determining whether the stock owned by such person
or persons possesses the requisite percentage of the total combined voting power
of all classes of stock entitled to vote of a corporation, see paragraph 15.1.6
cf these regulations.

15A.2.4 Stock treated as not outstanding. -~ If the provisions of
this subparagraph apply, then for purposes of determining whether a ceorpeoration
is a member of a brocther-sister controlled group of corperations within the
meaning of paragraph 15.1.3 of these regulations, the follewing stock of such
corporation shall, except as otherwise provided in subsection 15A.3 of this
section, be treated as if it were not cutstanding:

15A.2.4.1 Exempt emplovees’ +trugt. - Stock in such corporaticn
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held by an employees’ trust described in I.R.C. § 401l(a) which is exempt frem
tax under I.R.C. 50i(a), if such trust is for the benefit of the employees of
such corporation.

15a.2.4.2 Emplovees, = Stock in such corporation owned (directly
and with +the application of the rules contained in subsection i5B.2 of these
regulations) by an employee of such cerporatien if such stock ig subject to
conditions which run in faver cf a common owner of such corporation (or in favor
of such corperation) and which substantially restrict or limit the employee’s
right (or if the employee constructively owns such stock, the record owner's
right) to dispese of such stock. The principles of subparagraph 15A.2.2.3 of
this paragraph shall apply in determining whether a condition satisfies the
requirements of the preceding sentence. Thus, in general, a condition which
extends, directly or indirectly, to a ccmmon owner or such corporation
preferential rights with respect to the acquisition of the employee‘s (or record
owner‘s) stock will be considered to be a condition which satiafies such
requirements. For purposes cf this subdivision, if a ceondition which restricts
or limits an employee’s right (or record owner’s right) to dispose of his steock
also applies to the stock in such corporation held by such common cowner pursuant
to a bona fide reciprocal stock purchase arrangement, such condition shall not
be treated as one which restricts or limits the employee's (or record owner's)
right to dispose of such stock. an example of a reciprocal stock purchase
arrangement is an agreement whereby a common owner and the employee are given a
right of first refusal with respect to stock of the emplcyer corporation owned
by the employee in the event that the corporation should discharge the employee
for reasonable cause, the purchase arrangement would not be reciprocal within
the meaning of this subdiviaion.

15A.2.4.3 Controlled exempt organization. - Stock in such
corporation owned (directly and with the application of the rules contained in
subsection 158.2 of these regulations) by an organization --

15A.2.4.33 Te which I.R.C. § 501{c){3) (relating to
certain educational and charitable organizations which are exempt from tax}
applies, and

15a.2.4.3b which Ls contrclled directly or indirectly by
such corporation, by an individual, estate, or trust that 1is a principal
stockholder of such corperation, by an officer of such corporation, or by any
combination thereof. The terms "principal stockholder® and "officer” shall have
the same meanings in this subdivision as in subparagraph 15A.2.4.2.2. The term
"eontrol® as used in this subdivision means contrel in fact and the
determination of whether the control requirement of 15A.2.4b of this subdivision
is met will depend upon all the facts and circumstances of each case, without
regard to whether such contrel is legally enforceable and irrespective of the
method by which such control is exercised cor exercisable.

15a.2.5 Other controlled groups. - The provisions of paragraphs
15a.2.1 through 15A.2.4 of this subsectien shall apply in determining whether a
corporation is a member of a combined group {within the meaning of paragraph
315.1.4 of these regulaticns or an insurance group (within the meaning of

paragraph 15.1.5). For example, under paragraph 1%.1.4 in crder for a
corporation tc be a member of a combined group such corpcration must be a member
of a parent-subsidiary group or a brother-sister group. Accordingly, the

excluded stock rules provided by this paragraph are applicable in determining
whether the corporation is a member of such group.

15a.2.6 Meaning of emplovee. — For purposes of this section, and
sections 110-13c-153 and 110-13C-15C of these regulations, the term "employee"
has the same meaning such term is given in I.R.C. § 3306(i) (relating to
definitions for purposes of the Federal unemployment Tax Act). Accordingly, the
term employee as used in such sections includes an cfficer of a corporation.

15a.2.7 Examples. - The provisicns of this paragraph subsection
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15A.2 may be illustrated by the following examples:

Example (1). Corporaticn P owns 70 of the 100 shares of the only class of
stock of Corporation S. The remaining shares of § are owned as follows: 4
shares by Jones (the general manager of P), and 26 shares by Smith ({who also
owns 5 percent of the total combined voting power of the stock of P). P
satisfies the fifty percent stock ownership reguirement of subparagraph (1) of
this paragraph with respect to S. Since Jones is an officer of P and Smith is a
principal stockholder of P, under subparagraph 15a.2.2.2, the 5 stock owned by
Jones and Smith is treated as not outstanding £or purpeses of determining
whether P and S are members of a parent-subsidiary controlled group of
corporations within the meaning of paragraph 15.1.2 of section 110-13C-~15 of
these regulations. Thus, P is considered to own stock possessing 100 percent
(70+70) of the total voting power and value of all the s stock. Accordingly, P
and S are members of a parent-subsidiary controlled group of corporations.

Example {2). Agsume the same facts as in example (1) and further assume
that Jones owns 15 shares of the 100 shares of the only c¢lass of stock of
corporation S-1, and ccrporation 5 cwns 75 shares of such stock. P satisfles
the fifty percent stock ownership requirement of subparagraph (1) of this
paragraph with respect to S-1 since P is considered as owning 52.5 percent (70
percent x 75 percent) of the S-1 stock with the application of paragraph (b) (4}
of § 1.1563.3. Since Jones ig an officer of P, under subparagraph 15a.2.2.2,
+he S-1 astock owned by Jcnes is treated as not outstanding for purposes of
determining whether S-1 is a member of the parent-subsidiary controlled group of
corporations. Thus, 5 4is considered to own stock poasessing 88.2 percent
(75+85) of the voting power and value of the §-1 stock. Accordingly, P, 8§, and
S-1 are members of a parent-subsidiary controlled group of corperations.

Example (3). Corperation X owns 6C percent of the only class of stock of
corporation Y. Davis, the president of ¥, owns, the remaining 40 percent of the
stock of Y. Davis has agreed that if he offers his stock in ¥ for sale he will
first offer the stock to X at a price equal to the fair market value of the
stock on the first date the stock is offered for sale. Since Davis is an
employee of Y within the meaning of I.R.C. § 3306(i), and his stock in ¥ is
subject to a condition which substantially restricts or limits his right to
dispose of such stock and runs in faveor of X, under subparagraph 13A.2.2.3, such
stock is treated as if it were not outstanding cf purposes of determining
whether X and Y are members of a parent-subsidiary controlled group of
corporations. The result would be the same if Davis’'s wife, instead of Davis,
owned directly the 40 percent stock interest in ¥ and such stock was subject to
a right of first refusal running in favor of X.

15A.3 Exemption.

15a.3.1 General. - If stock of a corporaticon is owned by & person
directly or with the application of the rules contained in section 110-13C-15B.Z2
of these regulations, and such ownership results in the corporaticn being a
component member of a controlled group of corporations on a December thirty-one,
then the stock shall not be treated as excluded stock under the provisions of
subsection 15A.2 of this section if the result of applyirg such provisions is
that such corporation is not a component member of a contrelled group of
corporations on such December thirty-cne.

l5a.3.2 T1lustration. - The provisions of this paragraph may be
illustrated by the following example:

Example. ©On each day of 1590, corporaticn P owns directly 50 of the 100
shares of the only class of stock of corperation S. Jones, an officer of P,
owns directly 30 shares of 8 stock and P has an option to acquire such 30 shares
of S stock owned directly by Jones is treated as not outstanding, the resuit is
that P would be treated as owning stock peossessing only 71 percent (50+70) of
the total voting power and value of 5 stock, and § would net be a component

member of a controlled group of corpeorations on December 31, 1865. However,
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since P is considered as owning the 30 shares of § stock with the application of
paragraph 110-13C-18B.2.1 of these regulaticns, and such ownership plus the 8§
stock directly cowned by P (50 shares) results in S being a component member of a
controlled group of corporations on December 31, 1965, the provisions cof this
paragraph apply. Therefore, the provisions of paragraph 15A.2.2.2 of this
section do not apply with respect to the 30 shares of 8§ stock, and on
December 31, 1950, S8 is a compconent member of a controlled group of corporaticns
consisting of P and §.

§ 110-13C-158. Rules for determining stock ownershinp.

158.1 In general. =~ In determining stock ownership for purposes of
Section 110-13C-15 of these regulationg, and this section, the constructive
cwnership rules of subsection 15B.2 of this section apply to the extent such
rules are referred to in such sections. The application of such rules shall be
subject to the operating rules and special rules contained in subsectien 15B.3
and 15B.4 of this section.

15B.2 Constructive ownership.

i5B.2.1 Opticns. ~ If a person has an option te acguire any
outstanding stock of a corpeoration, such stock shall be considered as owned by
such person. For purposes of this subsection, an option to acguire such an
option, and each one of a series of such options, shall be considered as an
option to acguire such stock. For example, assume Smith owns an option to
purchase cne hundred (100) shares of the cutstanding stock of ¥ Corporaticn.
Under this subsecticon, Smith is considersed tc own such one hundred (100} shares.
The result would be the same if Smith owned an option to acguire the option (or
one of a series of options) to purchase 100 shares cf M stock.

1sB.2.2 Attribution from partnerships.

15B.2.2.1 Stock owned, directly or indirectly, by or for a
partnership shall be considered as cowned by any partner having an interest of
five percent (5%) or more in either the capital or profits of the partnership in
proportion to his interest in capital or profits, whichever such proportion is
the greater.

15B.2.2.2 The provisions of this subsection may be illustrated by
the following example:

Example: Green, Jcones, and White, unrelated individuals, are partners in
the GJW partnership. The partners’ interests in the capital and profits of the
partnership are as follows:

Partner Capital Profits
Green 36% 25%
Jones 50% 71i%
white 4% 4%

The GJW partnership owns the entire outstanding stock (100 shares) of X
Corporation. Under this subparagraph, Green is considered to own the X stock
owned by the partnership in proportion to his interest in capital (36%) or
profits (25%), whichever such proportion is the greater. Therefore, Green is
considered to own 36 shares of the X stock. However, since Jones has a greater
interest in the profits of the partnership, he is considered tec own the X stock
in proportion to his interest in such profits. Therefore, Jonss is considered
to ocwn 71 shares of the X stock. Since White deoes not have an interest of 5% or
more in either the capital or prefits of the partnership, he is not considered
to own any shares of the X stock. .

15B.2.3 Attribution from estates or trusts.
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15B.2.3.1 Stock owned, directly or indirectly, by or for an
estate or trust shall be considered as owned by any beneficiary who has an
actuarial interest of five percent (5%) or more in such stock, to the extent of
such actuarial interest. For purposes of this subsection, the actuarial
interest of each beneficiary shall be determined by assuming the maximum
exercise of discretion by the fidvociary in favor of such bkeneficlary and the
maximum exercise of discretion by the fiduciary in favor of such beneficiary and
the maximum use of such stock to satisfy his rights as a beneficiary. A
beneficiary of an estate or trust who cannot under any circumstances receive any
interest in stock held by the estate or trust, including the proceeds from the
disposition thereof, or the income <therefrcm, dees not have an actuarial
interest in such stock. Thus, where stock owned by a decedent’s estate has been
specifically begqueathed to certain beneficiaries and the remainder of the estate
is begueathed to other beneficiaries, the stock is attributabkle only to the
keneficiaries to whom it is specifically bequeathed. Similarly, a remainderman
of a trust who cannct under any circumstances receive any interest in the stock
of a corporation which is a part of the corpus cf the trust (including any
accumulated income therefrom or the proceeds freom a disposition therecf) dces
not have an actuarial interest in such stock. However, an income beneficiary of
a trust deoes have an actuarial interest in stock if he has any right to the
income from such stock even though under the terms of the trust instrument such
stock can never be distributed to him. The factors and methods prescribed for
uge in ascertaining the value of an interest in property for federal estate tax
purposes shall be used for purpeses of this subdivision in determining a
beneficiary’s actuarial interest in stock owned directly or indirectly by or for
a trust. : :

15B.2.3.2 For the purposea of this subsection, property of a
decedent shall be considered as owned by his estate i1f such property is subject
to administration by the executcr or administrator for the purposes of paying
claims against the estate and expenses of administration notwithstanding that,
under local law, legal title to such property vests in the decedent’s heirs,
legatees, or devisees immediately upon death. With respect to an estate, the
term "Beneficiary"™ includes any person entitled to receive property of the
decedent pursuant to a will or pursuant to laws of descent and distribution. A
person shall ne longer be considered a beneficiary of an estate when all the
property to which the beneficiary is entitled has bkeen received by such person,
when the beneficiary no longer has a claim against the estate arising out of
having been a beneficiary, and when there is only a remote possibility that it
will be necessary for the estate tc geek the return of property or to seek
payment from the bereficiary by contributicn or ctherwise to satisfy claims
against the estate or expenses of administration. When pursuant to the
preceding sentence, a person ceases toc ke a beneficiary, stock owned by the
estate shall not thereafter be considered owned by the benefilciary.

15B.2.3.3 Stock owned, directly or indirectly, by or for any
portion of a trust of which a perscn is considered the owner under subpart E,
part I, subchapter J of the Internal Revenus Code (relating to grantors ang
others treated as substantial owners) is considered as owned by such person.

15B.2.3.4 This subsection does not apply to stock owned by any
employees’ trust described in Internal Revenue Code § 40l(a) which is exempt
from tax under Internal Revenue Code § 5C1l(a).

15B.2.4 Attribution from corporations.

15B.2.4.1 Stock owned, directly or indirectly, by or fcr a
corporation shall be considered as owned by any persen who owns (within the
meaning of Secticn 110-13C-15.4 of these regulaticns five percent 5%) or more in
value of its stock in that propertien which the value of the stock which such
person so cowns bears to the value of all the stock in such corporation.

15B.2.4.2 The provisions of this subparagraph may be illustrated
by tha following éxample: ’ -
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Example: Brown, an individual, owns 60 shares of the 100 shares of the
only class of outstanding steck of corporation P. Smith, an individual, owns 4
shares of the P stock, and corporation X owna 36 shares of the P stock.
Corporation P owns, directly and indirectly, 50 shares of the stock of
Corporation §. Under this subsection, Brown is considered tc cwn 30 shares of
the 5 stock (60/100 X 50), and X is considered to own 18 shares of the 5 stock
{36/100 % 50).

Since Smith does not own five percent (5%) or more in value of the P stock,
he is not considered as owning any of the 8 stock owned by P. If, in this
example, Smith’s wife had owned directly 1 share of the P stock, Smith (and his
wife) would each own 5 shares of the P stock, and therefore Smith (and his wife)
would be considered as owning 2.5 shares of the S stock (5/100 X 50}.

15B.2.5 Spouse.

15B.2.5.1 Except as provided in subparagraph 15B.2.5.2 of this
section, an individual shall be considered to own the stock owned, directly or
indirectly, by or for his spcuse, other than a spouse wheo is legally separated
frem the individual under a decree of divorce, whether interlocutery or final,
or a decree of separate maintenance.

15B.2.5.2 An individual ghall not be considered toc own stock in a
corporation owned, directly or indirectly, by or for his spouse on any day of a
taxable year of such corporation, provided that each of the following conditions
are satisfied with respect to such taxable year:

15B.2.5.2.a Such individual doces neot, at any time during
such taxable year, own directly any stock in such corporation.

158.2.5.2.D0 Such individual i3 not a member of the board
of directors or an employee of such corporaticn and does not participate in the
management of such corporation at any time during such taxable years.

158.2.5.2.¢ Not more <than f£ifty percent (50%) of such
corporation’s gross income for such taxable year was derived from royalties,
rents, dividends, interest, and annuities.

15B.2.5.2.48 Such stock in such corporatien is not, at any
time during such taxable year, subject to conditions which substantially
restrict or limit the spouse’s right to dispose of such stock and whiceh run in
favor of the individual or his children who have not attained the age of
twenty-one (21) vears. The principles of subsection 15A.2.2.3 of these
regulations shall apply in determining whether a condition is a condition
described in the preceding sentence.

158.2.5.3 For purposes of subparagraph 15B.2.5.2 of this sectien,
the gross income of a corporation for a taxable year shall be determined under
I.R.C. § 61 and the regulations thereunder. The terms ‘rovalties,™ "rents,”
"dividends," "“interest," and "annuities"” shall have the same meanings such terms
are given for purposes of I.R.C. § 1244(c¢).

15B.2.86 Children, grandchildren, parents, and grandparents.

158.2.6.1 An individual shall be considered to own the stock
owned, directly cr indirectly, by or for his children whe have nct attained the
age of twenty-one (21) years, and, if the individual has not attained the age of
twenty-one (21) years, the stock owned, directly or indirectly, by or for his
parents.

188.2.6.2 If an individual owns (directly, and with the
application of the rules of this section but without regard to this subsection)
stock possessing mere than fifty percent (50%) of the total combkined voting
power of all classes of stock entitled to vote or more than fifty percent (50%)

79




State Tax Department
Title 110
Series 13C

of the total value of shares of all classes of stock in a corporation, then such
individual shall ke considered to own the stock in such corporaticn owned,
directly or indirectly, by or for his parents, grandparents, and children who
have attained the age of <twenty-one (21} vyears. In determining whether <the
stock owned by an individual possesses the reguisite percentage of the total
combined voting power of all classes of stock entitled to vote of a corpeoration.

15B.2.6.3 For purpcses of West Virginia Code § 11-13C-14 and
Sections 110-13C-15 through 110-13C-15¢C of these regulations, a legally adopted
child of an individual shall be treated as a child of such individual by bloed.

158.2.6.4 The provisions of this paragraph may be illustrated by
the following example:

Example: {a) Facts. = Individual F owns directly 40 shares cof the 100
shares of the only class of stock of Z Corporation. His son, M {20 years of
age}, owns directly 30 shares of such stock, and his son, A (30 years of age),
owns directly 20 shares of such stock. The remaining 10 shares of the Z stock
are owned by an unrelated person.

(b)) F’s ownershivn. ~ Individual F owns 40 shares of the Z stock directly
and is considered tc own the 30 shares of Z stock owned directly by M. Since,
for purposes of the more-than-50% stock ownership test contained in subsecticn
15B.2.6.2, F is treated as owning 70 shares of 70% of the total voting power and
value of the Z stock, he is also considered as owning the 20 shares cwned by his
adult son, A. Accerdingly, F 1s considered as owning a total of 50 shares of
the 2 stock.

(cy M's cwnership., =~ Minor son, M, owns 30 shares of the Z stock directly,
and is considered to own the 40 shares of Z stock owned directly by his father,
F. However, M is not censidered to own the 20 shares of Z stock owned directly
by his brother, A, and constructively by F, because stock constructively owned
by F by reascn of family attribution is not considered as owned by him for
purposes of making ancther member of his family the constructive owner of such
stock. See Section 15B.3.2 of these regulations. Accordingly, M owns and is
considered as owning a total of 70 shares of the Z stock.

{(d}) A’s ownership. = Adult son, A, owns 20 shares of the Z stock directly.
Since, for purposes of the more-than-50% stock ownership test contained in
subsecticn 15B.2.6.2 of this section, A is treated as owning cnly the Z stock
wihiich he owns directly, he Jdoes not satisfy the conditicn precedent for the
attribution of 2 steock from his father. Accordingly, A is treated as owning
only the 20 shares of 2 stock which he owns directly.

15B.3 Cperating rules and special ruleg.

158.3.1 In general. = Except as provided in paragraph 15B.3.2 of
this section, stock constructively owned by a person by reasen of the
application of paragraphs 15B.2.1 through 15B.2.6 of this section shall, for
purposes ©f applving such paragraphs, be treated as actually owned by such
person.

i5B.3.2 Members of family. = 8tock constructively owned by an
individual by reason of the application of paragraphs 15B.2.5 or 15B.2.6 o©f this
section shall not be treated as owned by him for purposes of again applying such
subsections in order to make another the constructive owner of such stock.

15B.3.3 Precedence of option attribution. - For purpeses of thig
section, if stock may be considered as owned by a person under paragraph 15B.2.1
of this secticn (relating to option attributicen) and under any other paragraph
of such section, such stock shall be considered as owned by such person under
subsection 15B.3.1 of such paragraph.

15B.3.4 Examples. - The provisions of this paragraph may be
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illustrated by the fellowing examples:

Example (1): A, 30 years of age, haa a 90% interest in the capital and
profits of a partnership. The partnership owns all the cutstanding stock cof
corperation X and X owns 60 shares of the 100 ocutstanding shares cf corporaticn
Y. Under paragraph 15B.3.1 cof this section, the 60 shares of ¥ constructively
owned by the partnership by reasen of paragraph 15B.2.4 of this gection is
treated as actually owned by the partnership for purposes of applying paragraph
18B.3.2 of these regulations. Therefore, A is considered as owning 54 shares of
the ¥ stock (50% of 80 shares).

Example {(2): Assume the same facts as in Example (1). Assume further that
B, whe is 20 years of age and the brother of A, directly owns 40 shares of Y
stock. Although the stock of ¥ owned by B is considered as owned by C (the
father ¢f A and B) under subparagraph 15B.2.6.1 of this sectien, under paragraph
15B.3.2 of this section such stock may not be treated as owned by C for purposes
of applying subparagraph 15B.2.6.2 of this sgection in order to make A the
constructive cwner cof such stock.

Example (33): Agsume the same facts assumed for purposes of Example ({2),
and further assume that C has an option to acguire the 40 shares of Y stock
owned by his son, B. The rule contained in subparagraph (2) of this paragraph
does not prevent the reattribution of such 40 shares to A because, under
subparagraph (23) of this paragraph, € ls considered as owning the 40 shares by
reason of option attribution and not by reasocn of family attribution.
Therefore, gsince A satisfies the more—-than-50% stock cwnership test contained in
paragraph 15B8.2.6.2 of this section with respect to ¥, the 40 shares of Y stock
congtructively owned by C are reattributed to A, and A is considered as owning a
total of 24 shares of ¥ stock.

15B.4 Special rule.

15B.4.1 In general. - If the same stock of a corporaticn is owned by
twoe (2) or more persons, then such stock shall be treated as owned by the person
whose ownership of such stock results in the corperaticn being & component
member of a controlled group on a December thirty-one which has at least one (1)
other component member on such date.

158.4.2 Compenent member of more than one (1) group.

15B.4.2.1 If, by reason of paragraph 15B.4.1 of this section, a
corporation would (but for this subsection) becomes a component member of more
than one (1) controlled group on a December thirty-one, such corporation shall
be treated as a component member of eonly cone (1) such controlled group on such
date. The determination as to which group such corperation is treated as a
component member of shall be made in accordance with the rules centained in
subparagraphs 15B.4.2.2, 15B.4.2.3 and 15B.4.2.4 of this sgection.

158.4.2.2 In any case in which a corporaticn is a component
member of a controlled group ©of corporations on a December thirty-cne as a
result of treating each share of its stock as owned only by the person who owns
such share directly, then each such share shall be <treated as owned by the
persen who owns such share directly.

15B.4.2.3 If the application of subparagraph 15B.4.2.2 of this
gsection does net result in a corporation being treated as a component member of
only one (1) controlled group on a December thirty-one, then the steock of such
corporation described in paragraph 158.4.1 of this section shall be treated as
owned by the one person described in such paragraph whe owns, directly and with
the application of the rules contained in paragraphs 15B.2.1, 15B.2.2, 1%B.2.3,
and 15B.2.4 of this section, the stock possessing the greatest percentage of the
total wvalue of shares of all classes of stock of the corporation.

15B.4.2.4 If the application of subparagraphs 15B.4.2.2 or
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15B.4.2.3 of this section does not result in a corporaticn being treated az a
component member of only one (1) controlled group ©f corporations cocn a December
thirty-one, then the Jdetermination cof that group of which such corporation is to
be treated as a component member shall be made by the Tax Commissicner unless
such corporation files an electicon as provided in this subksecticn. The election
shall be in the form of a statement, signed by a person authorized to act on
behalf of such corporation, designating the group in which the corporation has
elected to be included. The statement shall provide all the information with
respect to stock ownership which 18 reasonably necessary to satisfy the district
director that the corperation would, but for the slectieon, be a component member
cf more than one (1) controlled group. The statement shall be filed on or
before the due date (including extensions of time) for the filing of the income
tax return of such corporation for the taxable year. However, in the case ©of an
election with respect to December 31, 1990, the statement shall be considered as
timely filed if filed on or before December 15, 1991i. Once filed, the electicn
is irrevocable and effective until subparagraph 15B.2.5.2 or subparagraph
15B8.2.5.3 of these regulations apply or until there is a substantial change in
the stock cwnership of such corporation.

158.4.3 Examples. - The provigions of this section may be
illustrated by the following examples, in which each corpeoration referred to
uses the calendar year as its taxable year and the stated facts are assumed to
exist on each day ©f 1990 (unless otherwise provided in the example):

Example 31: Jones owns all the stock of corporation X and has an opticn to
purchase from Smith all the outstanding stock of corporation Y. Smith owns all
the outstanding stock of corporation 2. Since the Y stock is considered as
cwned by two (2) or more persons, under subparagraph 15B.3.2.2 of this section,
the ¥ stock is treated as owned only by Smith since he has direct ownership of
such stock. Therefore, on December 31, 1990, ¥ and Z are component members of
the same brother—sister controlled group. If, however, Smith had owned his
stock in corpecration Z feor less than one-half (1/2) of the number of days of 2's
1990 taxabkle year, then under paragraph 15B.3.1 of this section the Y stock
would be treated as cwned only by Jones since his ownership results in Y being a
compcenent member of a controlled group on December 31, 1990.

Example 2: Individual H owns directly all the outstanding stock of
corporation M. W (the wife of H) ecwns directly all the outstanding stock of
corporation N. Neither spcocuse is considered as owning the stock directly owned
by the cther because each of the ccnditions prescribed in subparagraph 15B.2.5.2
of this section is satisfied with respect to each corporation’s 1990 taxable
year. H owns directly 60% of the only class of stock of corporation P and W
cwns the remaining 40% cof the P stock. Under subparagraph 15B.4.2.3 of this
section, the stock of P ia treated as owned eonly by E since H ocwns (directly and
with the applicaticn of the rules contained in paragraphs 15B.2.1, 15B.2.2,
15B.2.3, and 15B.2.4 of this section) the stock possessing the greatest
percentage of the total wvalue of shares of all classes ¢f stock of P.
Accordingly, on December 31, 1590, P is treated as a component member of a
brother—-sister group consisting of M and P.

Example 3: Unrelated individuals A and B each owns one-half (1/2) of all
the outstanding stock of cerporaticn R, which in turn owns 70% of the only class
of outstanding stock of corporation S. The remaining 30% of the stock of
corporation S is owned by unrelated individual €. Under the attribution rule of
subsection 15B.2.4 of this section, A and B each is considered as cwning 35% of
the stock ¢f corporaticen S. Accordingly, since 5 or fewer persons own at least
80% of the stock of corpeorations R and § and alsc own more than 5C% identically
(&4 and B’s identical ownership each is 33%), on December 231, 19%0, corporations
R and S5 are treated as component members of the same brother-sister controlled
group.

§ 110~13C=15¢C. Franchised corporations.

isc.1 In general. - For purpcses cof subparagraph 15.2.2.4 ©f these
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regulations, a member of a contrclled group of corporaticns shall be considered
to be a franchised corporation for a taxable year L1f each of the following
conditions is satisfied for one-half (1/2) (or more} of the number of days
preceding the December thirty-one included within such taxable year (or, if such
taxable year does not include a December thirty~-one, for one-half (1/2) or more
of the number of days in such taxable year preceding the last day of such year):

15¢.1.1 Such member is franchised to sell the preducts of another
member, or the commeon owner, of such controlled group.

15c.1.2 More than fifty percent (50%) (determined on the basis of
cost) of all the goods held by such member primarily for sale to its customers
are acgquired from members or the common cwner of the controlled group, or both.

is5¢.1.3 The stock of such member is to be sold to an employee {(or
employees) of such member pursuant tc a bena fide plan designed to eliminate the
stock ownership of the parent corporation (as defined in Section 110-13C-15A.2.1
of these regulations) or of the common owner (as defined in Section
110-13C-15Aa.2.3 of these regulations) in such member.

15C.1.4 Such empleyee owns (or such employees in the aggregate own)
directly more than twenty percent (20%) of the total value cf sharesz of all
classes of stock c©f such member. For purpecses of this subsection, the
determination of whether an employee (or employees) owns the requisite
percentage of the teotal value of the stock of the member shall be made without
regard to Section 110-13C-15B.2 of thesge regulationsg, relating to certain stock
treated as excluded stock. Furthermore, if the corporation has more than one
(1) class of stock ocutstanding, the relative voting rights as between each such
class of stock shall be disregarded in making such determination.

15¢C.2 Plan for eliminaticn of stock ocwnership.

15c.2.1 A plan referred teo in paragraph 15C.1.3 of this section
must:

15c.2.1.1 Provide a reasonable selling price for the stock of the
member, and

15C.2.1.2 Require that a portion of the employee’'s compensation
or dividends, or both, from such member be applied to the purchase of such steock
(or to the purchase of noctes, bonds, debentures, or similar evidences of
indebtedness of such member held by the parent corpecration or the common owner).

It is not necessary, in order to satiafy the regquirements of subparagraph
15c.2.1.2 ©f this sectien, that the plan reguire that a percentage of every
dollar of the compensation and dividends be applied to the purchase of the stock
{or the indebtedness). The requirements of such subsection are satisfied if an
otherwise qualified plan provides that under certain specified conditions (such
as a requirement that the member earn a specified profit) no portien ¢f the
ccmpensation and/cr dividends need be applied to the purchase of the stock (cor
indebtedness), provided such conditicns are reasonable.

15C.2.2 A plan for the elimination of the stock ownership of the
parent corporation or of the common owner will satisfy the regquirements of
paragraphs 15C.1.3 and 15C.2.1 of this section even though it dees net reguire
that the stock of the member be scld to an employee (or employees) if it
provides for the redemption of the stock of the member held by the parent or
common owner and under the plan the amount of such stock to be redeemed during
any pericd is calculated by reference to the profits of such member during such
pericd.
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SENATE BILL NO. _24

(BY Senatorc Manchin, Anderson, Grubb, Macnaughtan
and Minard)

[Introduced January 31, 1994; referred to the
Committes OR

FINANCE -
J

. ;;j_bu§\U:ﬂkﬁi:S

PPN O P

A BILL to amend and reenact section six, article seven, chapter
sixty-four of the ccde of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to authorizing the
divisicn of tax toc premulgate legislative rules relating to
the business investment and jobs expansion tax credit, the
small business tax credit and the corporate headquarters
relocation tax credit.

Be it enacted by the Legislature of West Vvirginia:

That sectien six, article seven, chapter sixty-four of the

code of. West Virginia, one thousand nine hundred thirty-one, as

_amended, be amended and reenacted to read as follows:

ARTICLE 7. AUTHORIZATION FOR DEPARTMENT OF TAX AND REVENUE TO
PROMULGATE LEGISLATIVE RULES.
§64-7-6. Department of tax and revenue; division of tax; and

state tax commigssioner.
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(a) The legisléfive rules filed ih the state register oh the

relating to the state tax commissioner (appraisal of priéperty for

periodic statewide redppraisals for ad valorem property tax

DUrPoses), are authorized with the amendments Set forth Below:

on page‘é,‘Eéﬁfiahfil-ﬁﬁfblfij,‘EEEEHiEigizgf_“igtive_hinihg
Property," at tHe Shnd ©f the first paragraph following the
pericd, by adding the following: "In the application of the
herein ‘provided valuation formula on ‘'active mining groperty, ’
the ABprépriate formula calculation will be baséd upon the actual
market to which the coal from that tract and sSeam is currently
being sold, whether it is 'metallurgical' or fsteam'."

On page 9, SEction 11.04(B)(3), definitien of "Active

Reserves,' at the end of the subsection, followirg the period, by
addiflg tHe “f5llowing: “Th the application 6f tHe herein provided
valuafion féFmula ©h vattive reserves,' the appropriate forhula
calculation will PBe ﬁiﬁﬁiﬂ'Gpon'tﬂe-aétdal_ﬁé;igﬁ to which the

coal from That tract and seam is curréntly being sold, whether it

is "metallurgical' or 'steam'.™
On page 11, s&ction 11.02(b) (11), <definition of "Mineable
Coal," by striking the subsection and substituting in lieu

thereof the following: "(11) HMiAeable Goal. Coal which can be

mined Under PreSent day mining technology and economics. '

o

on page 25, &&tTon 11.63(e) (2)(8), entitied ' Droperty Tax

Compcnent,” by striking the Subsection and iInsérting in lieu
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rhereof the following: "(C) Property Tax Ccompenent -- This
compenent will be derived by multiplying the assessment rate Dy
the stétewide_ayerage_oﬁ tax rates on Class III property."”

on page 30, section 11.04(c) (4), entitled "Véiuation of
Mined-out/Unmineable/Barren Coal Properties,” by striking the
numbers "$5.00" .and i;s§rtingiinilieu thereof the following:
ngl,00.M" 7

on page 31, section 11.04{c) (5) (B), by striking the words and

numbers "Five Dollars ($5.00)™ and inserting in lieu therecf the

following: "Ong Dollar (81.00).7 |

on page 53, sSéction 11.05th} by striking éhe éymbol and
figures m(¢$5.00)" and inserting in lieu the following:
"($1.00}." - e

on page 73, section 11.06(h) by striking thehéymbol and
figures. "$5.00" and inserting,inrlieu the fallowing: "$l.00;"

on page 81, sestion .11.07 (e} (15){B) (4} at the end of The
second sentence remove the pericd after the word "property”" and

insert the words "unless the land is used for some other purpese

in which case it will be taxed according to its actual use.”

O page 85, section 11.07 (k) delete all of subsection (k).
on page 110, sectiecn 11.08(c) (4) by striking the symbol and
figures "$5.00". and inserting in lieu thereof the following:

lr$l_00‘lr_
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On page 111, séction 11.08{c) {5)(B) by striking the symbol

and figures "$5.00" and irserting in lleu thereof the following:
n$1,00.M S

And,

on page 115, &§é&ction 11.0%9{(a){3) in the first sentence,
inssrt after the word "land" the words "excluding farmland."

{b} The legislativé ruleés f£iled in the state register on the
twenty-2ighth day of September, one thousand nine hundred
eighty-four, relating toc the state tax comnmissioner (estimated
perscnal Income taxX), A&rg& Suthorized with the anmendments set
forth below: . L e o S

55.02(a)(2){on page 182.,2) line .13, after the word
"mrofession" strike the words "on his own account and the
comma{,) . ’ )

55.12(k}) (1) (page 182.35) at the end of the section, change
the periogd o 7 tomma, and a&dd the following language: Mand in
the case of a court appointed agent, a copy of the court order of

And,

55.12(c) (page 1B2.36) after the word "for," strike the word
“erronecus."

{(c} The legislative rules filed ih the state register on the
twenty-eighth day of September, one thousand nine hundred

eighty-four, modified by the state tax commissioconer tc meet the

ocbjecticns of the legislative rule-making review committee and
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refilad in the state register on the fourteenth day of November,
one thousand nine hundred eighty-four, and on the twenty-first
day of March, one thousand nine hundred eighty-five, relating to
the state tax commissioner (estimated corporation net income
tax), are authorized.

(d) The legislative rules filed in the state register con the
twalfth day of March, pne_;hgusa;d nine hundred eighty-five,
relating to_ the state tax_gomm%?g}gner (identification and
appraisal of farmland subsequent to the base year of statewide
reappralsal}, are authorized and directed teo be promulgated with
the following amendments:

Title page, Subject; following the word . "Farmland,'" insert
the words "and ostgpucguresisiEpated jpereon;"

Page i, Subject; following the word "Farmland," insert the

words "and of Structures Situated Thereon."

Page i, TABLE OF CONTENTS, Sec;ion 10; following the weords
wyaiuation of Farmland" add the words M"and of Structures Situated
Thereon.” . e

‘Page 10.1, Title; following the word "FARMLAND" inserf the
words "AND STRUCTURES SITUATED THEREON."

Page 10.1, Section.l1ll, Title: fellowing the word "Farmland"

add the words "and Structures Situated Thereon."

Page 10.1, Section 10.01{k); following the weord "farmland"

insert the words "and structures situated thereon."
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‘Page 10.2, Section 10.02(a), first sentence: following the

word "farmland" insert the words "and structures situated

therson.”
Page 10.3, Section 1¢.02(b), first sentence: following the
word' "farmland" insert the words "and structures situated

thereon." Deleste the words "“for bpurpoeses c<f the statewide
reappraisai.®

Page 10.3, Section 10.02(b), last sentence; followling the
word "farmland" insert the words "and structures situated
therecn."

Page 10.8, Section 10.04(5)(Bj, 1ast sentence; delete the
pe:iad,and add "or theiincaﬁgbility tc ke adapted teo alternative
uses." '

Page 10.9, Section 10.04(6), first sentence: fellewing the

words "land currently being used" insert the words "as part of a

ferming operation.”

Page 10.9, Section 10.04(8&), following the last sentence: add
the sentence "For the purposes of this definition, ‘'contiguous
tracts' are farmlands which are in close proximity, but not

necessarily adjacent: ©Provided, That all such contiguous tracts

are operated as part of the same farm management plan. "

Page 10.10, Section 10.04(8), is amended toc read in ite

entirety as follows:
"(8) Farm buildings. =-- The term 'farm buildings' shall mean

structures which directly contribute to the operation of the
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farm, and shall include tenant hcouses and quarters.furnished farm

employees without rent as & part cf the terms of <tTheir

enployment."
page 10.11, Section 10.04; delete the word "November" and
insert in lieu thereof the word "September "  Dpelete the period

following the word "valuation"_and add +he words, "for the
assessment year peginning July first of each year.
Page 10.11, Section 10.04, insert the following subdlv1510n

n1z) application Form: The application form reguired to be
filed with the assesscr on oY before September first of each year
shall reguire certification that the farm complies with criteria
set ferth in, Sectlon 10 O5(c) of these regulatlons, and renewal
applications from year te year shall be suf;101ent upon statement
certifyving that no change has bkeen maae_ln the use cf farm

property which would disqualify 'farm gse'! classification for

assessment purpoees,J Renumber the subd1v1s;ons of Section 10.04

follewing the new 10 04(12); formerly lO 04 (12) through
10.04(28), to 10.04(13) through 10. 04(29), respectlvely.
Page 10.14, Section 10.04(28) (formerly 10.04({27)); following

the words.”woodland products" lnsert a comma and the words "=zuch

as nuts oo fruitsnharveeted" and add a comma follow1ng the words
nhuman censumption" on Page 10.15.
Page 10.16, Seption 10.05, subsectlon {a), folicwing the

words "land is used for farm purposes" by strlklng the pericd and

inserting in lieu thersof a colon and the following: "Provided,
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That the true and actual value of all farm used, occupied and
cultivated by their cwners or bona fide tenants shall be arrived
at according to the fair and reasonable value of the property for
the purpose for which it is actually used regardless of what the
value of the property would be if used for some other purpcse;
and that the true and actual value sHall be arrived at by giving
consideratien to the fair and reasonable income which the same
might be expected to earn under normal conditions in the locality
wharein situated, if rented: Provided, however, That nothing
herein shall alter the method of assessment of lands or minerals
owned by domestic or foreign éorporations."

Page 10.16, Section 10.03(k), first clause; following the
words "feollowing factonrs shall be" insert the words "indicative
¢f but not conclusive" and delete the word "considered."

Page 10.16, Seftion 10.05(b) (2); delete the periced and add
the words "such as soill conservation, farmland preservation or
federal farm lending agencies."

Page 10.17, Section 10.05{(b)(7); delete the section and
insert in lieu therecf the words "(7) Whether or not the farmer
practices 'custom farming' on the land in question."

. Page 10.17, SEﬁtién 10.95(k) (9): following the word "type"
add a comma and insert the word "utility."

Page 10.17, Section 10.03(b}(11), first sentencs; following

the word "sales" insert the words "for nonfarm uses."
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Page 10.17, Section ;9;05{b)(12[(A); fcllowing .the woxds
"part of" insert the words "or appurtenant to." o i

‘Page 10.17, Section 10.05¢{b)(12) (B): fcllewing the words
"contiguous to" insert the words "or cperated in common with."

Page 10.18, Section 10.05, subsection (<), the first sentence
of which is amended in its entirety to read as follows:
v"oualifying farmland and the structures situated thereon shall ke
subject to farm use V;lga@}gnﬁ_w;th_grimary gonsidgration being
given to the income which the property might be expected to earn,
in the locality wherein situate, if rented.” _

Page 10.18, Sectien 16.05(b) {12) (B} delete .the semicolons
and the werds "it. was purchased at the same +ime as the tract sc
used." Delete the period folloying tpe_word "purposes™ .and add
the words 'or any nonfarm use.'" )

T page 10.19, Sectiocn 10.05(9)(2); following the words
nprovided, That no" delete the Word "reason” and insert in lieu
theresf the words "individual event.”

Page 10.20, Section 10.05(c)(4)(cf; following the words
"(1,000) minimum production value" insert the words "or the small

s
farm five hundred dcllars ($500) minimum production and sale."

Page 10.23, Section 10.05(d} (3} (B), third sentence; following
the word "If" insert the words "timber from:" Delete the period
follawing the word "purpese" and add the words "or is being

converted to farm production uses."
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Page 10.26, Section 10.03(f)(2) iz amended in its entirety to
read as follows:

"{2}) Farm buildings. -- Rental value of farm buildings and
other improvements on the farmland shall be valued by determining
the replacement cost of the building or structure by usual farm
construction practices, and farm laber standards and subtracting
therefrom depreciation.l Both of these determinations shall be
made 1in accordance with the tax department's real property
appraisal manuzl2 as filed in the state register in accordance

with chapter 2%A ¢f the code of West Virginia, 1931, as amended,

and as it relates tc agricultural buildings and structures. One
(1) acre of l1and shall be assigned to all buildings as a unit
situate o©on the property, regardless of the actual acreage

occupied by such buildings and shall be appraised at its farm-use

valuation based on the highest class of farmland present on the

farm."

Page 10.28, section 10.05(f)(3)(B)(1): following the words
"or more of the" insert the word "usual.™

Page 10.28, Section 10.05(f) (3)(B)(2); following the words
"(50%) of the" insert the word "usual.”

Page 10.29, Section 10.05(f) (3)(C)(1)(a): follewing the words
Q(SO%} or more of the" insert the word "usual."

. "Pagé '10.25, Section 10.05(f) (3) (C) (1) (b): following the words

"({50%) of the" insert the werd :usual."

10
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Page 10.31, Section 10.05(f){3)(C)(2)(b): following the last
sentence insert the sentence "An individual employed other than
iﬁ farming is net an unincorporated dusiness.”

Page 10.35, Sectien 10.07, Title; fcllowing the word
"rarmland" insert the words "and Structures Situated Therecn.”

Page 10.35, Section 10.07(a), first sentence; following the
word "farmland" insert the words "and structures situated
thereon."

aAnd,

Page 10.46, Subject; following the word "Farmland" insert the
words "and Structures Situated Thereon.'

(e) The legislative rules filed in the state register on the
twenty-second day of May, one thousand nine hundred eighty-five,
relating ‘to the state tax commissioner (rules governing the
operation of a_ statewide electronic data processing system
network, to facilitate administration of the ad valorem property
tax on real and persconal property), are authorized.

(f) _The ‘legislative rules filed in the state register on the

twenty-sixth day of March, one thousand nine @undred.eighty—six,

relating to the state tax commissioner (listing of interests in

natural resources for the first statewide reappraisal; provision
for penalties), are authorized.

(g) The legislative rules filed in the state register on the
twenty-sixth day of March, one thousand nine hundred eighty-six,

modified by the state tax commigsioner to meet the objections of

11
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the legislative rule-making review committee and :efile@ in the
state register on the twelfth day of Eebruary, one thousand nine
hundred eighty-seven, relating %o the state tax commissioner
(review of appraisals by county commissions sitting as
adnministrative appraisal review boards), are authecrized.

twenty-sixth day of March, cne thousand nine hundred eighty-six,
modified by the state tax commissioner to meet the okjections of
the legislative rule-making review committez and refliled in the
state register on the twelfth day of February, one thousand nine
hundred elghtvy-seven, relating te +the state tax commissioner
{(review of appraisals by a circuit court on certiorari), ‘are
authorized with the foll_ciwiﬁcj amendment: 7

On page 3, §l2.32.1 is stricken in its entirety and a new
§18.3.1 is inserted in lieu thereof to. read as follows:

"ig.3.1 Whe May Reguest Review. -- The property ownexr, Tax
Commissioner, protestor or intervenocr may request the county
commission %o cextify the evidence and renove and return the
record to the circuit court of the county on a writ of
certiorari. Parties to the proceeding wherein review by the
circuit court is sought shall pay costs and fees as they are

incurred: krovided, That the c¢ircuit court upon rendering

judgment or making any order may award cests to. any party in

accordance with the provisions of W, Va. Code §53-3-5."

.

12
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are authorlzedﬁ

(i) The legislative rules filed in the state register on the
twenty-sixth day ofunarcn, one thousand nine hundred eighty=-six,
modified by the state tax commlssloner to meet the ObjECtanS of
+he legislative rule—maklng rev1ew commlttee and reflled in the

state register con the twelfth day of February, cne thousand nine

hundred eighty-seven, relatlng to the state tax commlsSLOner

(administrative review of appralsals y the state tax
coemmissioner), are authorlzed. o )

(3) The legislative rules filed in the state reglster on the
eighteenth day of August cne thousand nine hundred eighty-six,

modified by the state tax connLSSLOner to meet the objectrons of
the legislative rule—naklng rev1ew conmlttee and refiled in the
state .register on,the twelfth day cf_ Fenruary, one thousand nine
hundred eighty-seven, reTatlng to the state tax commissioner

(additicnal review and imglementat;on of property appraisals),

Rt obo}

{kX) The leglslatlve rules flled in the state reglster on the

eleventh day_of_August, one thousand nine hundred eighty-six,

relating to the state tax commlssloner (guldellnes for assessors

+5 assure falr and unlform personal property values), are

authorized.

(1) The legislative rules flled in the state register on the

eighteenth day oquugust one thousand nine hundred elghty 51x,

mnodified by the state tax comm1551oner to meet the objectlons of

the legislative rule-making revrew committee and refiled in the

13
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state register con the tenth day of December, one thousand nine
hundred eighty-six, relating t& the gtate tax commissicner
(registration of transient vendors), are authorized.

(m) The législati;e rulass filéd in the state register on the
fourth day of rébruary, one thousand nine hundred eighty-six,
medified by the state tax commissioner te meet the objections of
the legislative trule-making review cormmittee and refiled in the
state reéegister on the fourteenth day of January, one thousand
nine hundred eighty-seven, relating to the state tax commissicner
(business &nd occupation tax), are authorized.

(n) The legislative rules filed inh the state register on the
fourtéenth day of August, one thousand nine hundred eighty-seven,
modified by the state tax commissioner te¢ meet the objections of
the legislative rule-making review committee and refiled in the
state reégister on thé fourth day of November, one thousand nine
hundred eighty-seven, relating %6 the state taw commissicner
(teleCoﬁmDniéatgth tax), are authorized.

-{0) The legislative rules filed in the state register on the
fourteenth day c¢f August, one thousand nine hundred eighty-seven,
rélating tc the state tax commissioner (business franchise taxy,
are &uthorizeda. . _ . ... ,;

() The legislaztivée rules filed in the state register on the
sevé@nteenth day of August, one thousand nine hundred
eighty-seven, modified by the state tax commissioner to meet the

objections of the legislative rule-making review committee and

14
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+afiled in the state register on the twenty-seccend day of
January, one thousand nine nundred eighty-eight, relating tec the
state .tax commissicner (consumers sales and service tax and use
tax), are authorized.

(g) The legislative rules filed in the state register on the
fourteenth day of August, one thouszand nine hundred eighty-seven,
modified by the state tax commissioner to meet the ijections of
the legislative rule-making rey}gyrcommittee;gnd rafiled in the
state register on  the thirteenth day of January, onhe thousand
nine hundred eighty-eight, relating to the state tax commissioner
(appraisal of property for periodic statewide_reappraisals for ad
valorem property tax purposes}, are authorized. }

(r)y The legislative rules. filed .in the state register on the
fourteenth day of August, one thousand nine hundred eighty-seven,
modified by the state tax commissioner tc meet the objecticns of
the legislativehgqle-mqkinqa;e%igw_gpmmiptee,and refiled in the
state register .on the twelfth day of January, one thousand nine
hundred eighty-eight, relating to the state tax commissiocner
(severance tawx), are authorized.

(s} The legislative rules filed in the state register on the
second day of September, one thousand nine hundred eighty-eight,
modified by the state tax commissioner to meet the objecticns of |
the legislative, rule-making review committee and refiled in the

state register on the twenty-fourth day of February, one thousand

15
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nine hundred elghty-nine, relating to the state tax commissicner
{s0lid waste assessment fee), are authorized.

{t) The legislative rules filed in the state register on the
twelfth day of August, one thousand nine hundred eighty-eight,
#icdified by the state tax commissioner to meet the obkjectiocons of
the leégislative trule-making review committee and refiled in the
state register on the twenty-first day of September, one thousand
nine hundred aighty-2£ight, relating to the state tax commissioner
{electronic data _processing system network for. property tax
adfiinist¥ation), are authorized.

(u) The legislatiwe rulés filed in the state register on the
nineteenth day ©of September, one thousand nine hundred
eighty-eight, mocdified by the state tax commissicner to meeit the
chjections of the legislative rule-~hmaking review committee and
refiled in the state register on the twenty-fourth day of

Tebruary, cne thousand nine hundred eighty-nine, relating to the

state tTax commissioner (eXempticon of property from ad valoren
property taxation), are authorized. B

(v) The legislative rules filed in the state register on the
sixteenth day of September, one thousand nine hundred
aighty-eight, modified by the state tax commissicner to meet the
objections of the legislative iule-nmaking review committee and
refiled in the .state register on the thirteenth day of January,

one thousand nine hundred eighty-nine, relating to the state tax

16
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commissioner (consumers sales. and service tax and use tax}, are

auntherized.

(w) The legislative rules filed in the state register on the
twenty—-third day of June, one thousand nine hundred eighty-nine,
ralating to the state pax,department_(personal income tax), are

authorized. . .

(%) The legislative rules filed in the state register on the
twéhty—ninth_day_og_Juneh_oqg_thousand nine hundred eighty-nine,
relating te the state paxmdepartment {severance tax), are

authorized.

(v) The legislative rules filed in the state register on the
fourth day_ of August, "one thouéand ;ine. hundred eighty-nine,
modified by the state tax department to meet the cbjections of
the lsgislative rule-making review cecmmittee and refiled in the
state reglister on the eleventh day of December, one thousand nine
hundred eighty=-nine, relating to the state tax department (soclid
waste assessment fee), are'authorizedf

(z) The legislative rules filed in the state register on the
fourteenth day of August, one thousand nine hundred eighty-nine,
modified by the department of tax. and revenue to meet the
objections of the:Legiglgtiyg=:ulg7pgk;ng review gommittee agd
refiled in the state register con the twelfth day cf December, one
thousand nine hundred eightyv-nine, relating tc the department of

tax and revenue (business franchise tax), are authorized.

17
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(aa) The legislative rules filed in the state register on the
eleventh day of August, cne thousand nine hundred eighty-nine,
modified by the department of tax and revenue to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the eleventh day of Decenber,
one thousand nine hundred eighty-nine, relating t& the department
of tax and revenue (business and occupation tax), are authorized.

(bb) The legislative rules filed in the state register on the
fourteenth day of August, one thousand nine hundred eighty-nine,
medified by the department of tax and revenue tc meet the
objections of the legislative rule-haking review committee and
refiled in the state register on the nineteenth day of January,
one theousand nine hundred ninety, relating te the department of
tax and revenue (consumers sales and service tax and use tax),
are ‘authorized with the amendments set forth below:

On page eight, Section 2.28, after the word "as" by inserting
the words "art, science,".

On pages eight and nine, Ssctison 2.28.1, affer the word
"intellectual”" by deleting the word "or" and inserting in lieu
thereof the words "“physical and".

On page nine, Section 2.28.2, by deleting the words '"or
Ifstruction.n

On page nine, Section 2.28.2, after the word "training" by

adding the word "orM. , S : -

18
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on page nine, Section 2.28.2, Dby deleting the words "or any
portion of a schoel gu;zigplum classified as physical education.”

on page nine, by deleting all ofré;ction 2.28.2.1.

Oon page nine, Section 2.28.2.2, by deleting the section
namber.

‘On page nine, Section 2.28.2.2, by deleting the words "or
instruction.”

On page nine, Section 2.28.2.2, after the word "training" by
adding the word "or".

on page nine, Sect;on,2.28.2.2,_afte: the word "condiﬁioning"
by inserting 2 period and striking the remainder of the sentence.

Oon page cne hundred tweive,_;eét;on_$9.é,mafter the words
tsales of the service of cremgtion“ by adding the words "sales on
perpetual care trust fund deposits.”
_ And,

on page one hundred twenty—eight,_Section_91.2, after the
words "include food" by inserting the followlng: " as defined
in section 2.30 oftthig_ruleh". ri R

“(cg) The legisiative ;ules.filed in the staﬁe‘register on-the
eleventh d&ay of August, one thousand_ﬁine nundred eighty-nine,
modified by the department of tax and revenue to meel tie
objections of the_}egislative rule—mgking review committee and
refiled in the state register on thereleveﬁth day of December,
one thousand nine hundred eighty-nine, rélating_tc the department

of tax and revenue {motor carrier road tax), are authorized.

19
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{(dd) The legislative rules filed in t£he statzs register on the
eleventh day of August, ones thousand nine hundred eighty-nine,
mediflied by the department of tax and revenue t£o meet the
cbjections cf the legislative ruls-making review <ccmmittes 2nd
refiled in the state register on the eleventh day of December,
cne thousand nins hundred eighty-nihe, reélating to the department
of tax and revenue {gascline and special fuel excise tax}, are
authorized.

{ee) The legislativeé rulés filed in the state register on the
eleéventh day of August, one thbusand nine hundred eighty-nine,
nodified by the department of tax and revenue to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the eleventh day of December,
one thcusand nine hundred eighty-nine, relating to the department
of tax and revenue {cecrporation net income tax), are authorized.

(£f) The legislative rulésg filed in the state register on the
gleventh day of August, one thousand nine hundred eighty-nine,
modified by the department of tax and revenue to meet the
cbjecticns of the legislative rule-making review committee and
refiled in the state register on the eleventh day of December,
cne thousand nine hundred eighty-nine, relating ¢ the departiment
of tax and revenue {soft drinks tax), are autherized.

(gg) The legislative rules filed in the state register on the
twenty-first day o©of February, one thousand nine hundred

ninety-one, relating to the state tax commissioner (business

20
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investment and jobs expansibn tax credit, corporations
headguarters relocation tax credit, and small business tax
credit), are authorized. .

(hh) The legislative rules filed in the state register on the
twentieth day of December, one thousand nine hundred ninety,
nodified by the state tax commissioner to meet the objections of
the legislative. rule-making review committee and refiled in the
state register on the twenty-sixth day of April, one theusand
nine hundred ninety-one, relating to the state tax commissioner
(valuation of timberland and managed timberland), are authorized.

{ii) The legislative rules filed in the state register on the
twenty-second day of April, one thousand.nine hundred ninety-one,
the legislative rulermaking review committee and refiled in the
state register on the sixteenth day of September, cne thousand
nine hundred ninety-one, relating toc the state tax commissioner
{(bingo rules and regulations}, are authorized.

(3j) The legislative rules. filed in the state register on the
thirty-first day of July, c¢ne thousand nine hundred ninety-one,
nodified by the state tax commissioner to .meet the objections of
the legislative. rule-making review committee and refiled in the
state. teglster on the sixtesnth day of September, one thousand
nine hundred ninety-one, relating to the state tax commissioner

(property transfer tax), are authorized.

3
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(kk) The legislative rulss filed in the state regisier on the
eighth day of August, one thousand nine hundred ninety-one,
modified by the division of tax to meet the objections of the
legislative rule-making review committes and refiled in the state
register on the seventh day of January, cne thousand nine hundred
ninety-two, relating to the division of tax (municipal business
and occupation tax), are authorized with the amendments set forih
below:

On page forty-six, secticn 2g, by striking out all of
subsection 2g.3; -

And,

Cn pages forty-six and forty-seven, by renunbering the
remaining subsecticns.

(11) The legislative rules filed in the state register-.on the
eighth day o¢f August, one thousand nine hundred ninety-one,
modified by the division of tax to meet the cbjections of the
legislative rule-paking review committee and refiled in the state
register on the tenth day of Januar?, one thousand nine hundred
ninety-two, relating to the division of tax (seoft drinks tax),
ére authorized with the amendments set forth bslow:

On page six, subsection 5.2, in the section heading, by
striking out the word "breakfast" and inserting in lieu thereof

"ecertain bottled™;

and,

22
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on page six, subsecticn 5.2, after the word "mixes" by
inserting the words "low-alcoholic brewed beverages such as near
beer."
) (mm) The legislative rules filed in the state register on the

eighth _day of August, one thousand nine hundred. ninety-one,

nodified by the division of tax te meet the objections of the

‘Tegislative rule-making review committee and refiled in the state

register on. the tenth day of January, cne theusand nine hundred
ninsty-two, relating to the division of tax (corporaticn net.
inceme tax), are.authorized with the amendment set forth below:

on page twelve, subdivision 6.4.3{'byistriking out all of.

subdivision 6.4.3.

(nn) The legislative rules filed. in the state register on the
eighteenth day of June, one thousand nine hundred ninety-one,
modified by the state tax commissioner to meet the objecticns of

the legislative rule-making review committee and refiled in the

state register qupgg_tenth_aay of January, one thousand nine

hundred ninety-two, relating to the state tax commissioner
(appraisal of producing and reserve 0il and natural gas property
for periodic .statewide reappraisals for ad valorem property tax
purposes), are authorized.

(co) The legislative rules filed in the state register on the
ninth day of August, one thousand nine hundred ninety-one,
modified by the state tax ;ommissipngr to meet the cbhjections of

the legislative rule-making review committes and refiled in the
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state register on the tenth day of January, oneé thousand nine
huridred ninety-two, relating t¢ the state tax¥x commissioner
(severance tTax), are authorized.

(ppP) The legislativé rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
modified by the divisior of tax to meet the objections of the

legislative rule-maKing review committee and refiled in the state

register on the tenth day of Janus®y, on¢ thousand nine hundred
ninety-two, relating to the division of tax (businezg franchise
tax), are authorized.

(qq) The legislative rules filéd in the state register on the

elghth day of Auglst, one thousand nine hundred ninety-one,
modified by the divisicn of tax to meet the cbjections of the
légisiative rule~making review committee and refiled in the state
register con the tenth day of January, cone thcusand nine hundresd
ninety-two, relating to the division of tax (ewxceptions to
confidentiality of taxpayer informaticn and disclosure of certain
taxpayer information), are autherized.

(rr) The legislative rules filed in the state register on the
ninth day of August, one tHEﬁgaha' nine hundred ninety-one,
medified by the division of tax to meet the objections of the
legislative ruls-making review committez and refiled in the state

reglster on the <thirteenth day cof January, one thousand nine

hundred ninety-two, relating to the divisicn of tax (consumers
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sales and service tax and use tax}, are authorized with the
amendments set forth below:

on_ page six, by deleting all of subdivisions 2.23.2 and
2.2%.4;

on page six, subsecticn 2.25 by renumbering the remalining
subdivisions;

on page forty-five, paragraph &.1.1.1, after the words
"licensed social workers", by inserting "enrclled agents,
professicnal foresters,";

on page forty-£five, paragraph 8.1.1.1, after .the word
velectricians”, by striking out the words "enrclled agents'";

on .page forty-five, paragraph 8.1.1.1, after the word
wnusicians" by striking out the word Mauctlioneers,";

on page,fifty~six;'subdivision $,2.19, after the word "laws"
by striking cut the cplonrandgénserting the folleowing Y, such as,
for axample, sales by credit uniens under W. Va. Code §31-10-33
the sale of services by owners, trainers or jockeys which are
assential to the __'g_ff_t_ar;“_:j._\ie.___c_:o_r}_d_u__ct-of a hcrse. or dog racing
meeting under W. Va. Code §19-23-12, or‘the_pqmmission of an
auctioneer licensed under W. Va. Code §19-2C-1 et seg.:";

on page cne hundred five, subsection 33.35, by striking out
the words "child care';

On_.page one hundred ten, gubsectien 38.1 after the words
"daily charge.", by ilnserting the following sentence: "The daily

-

charge subject to the consumers sales and service tax does nct

25
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include complimentary items such as shampoo, coffee and
newspapers given tc guesits by hotels and motelis.";

On page one hundred forty-three, subsecticn 858.1, after the
word "auctioneer" by inserting the following Mlicersed under W.
Va. Code §19-2C-1 &t seqg.':;

On page orfe hundred forty-three, subsection 86.1, after the
word "is" by inserting the word *not";

Cn page one hundred forty-three, subsection 86.2 after the
word "tax" by inserting the following "on the full sales price of
Lhe sales";

On page on2 hundred forty-three, subsectlon 86.3, in “he last
sentence after the word "services" by inserting the folicwing "by
an auctlioneer not Ilicensed in accerdance with the W. Va. Code
§19-2C~-1 et seg.!;

O page one hﬁnEreé'fcrty;thrééfﬂéﬁﬁéeafibh'86;51 in the last
scentence after the word "sold" by striking out the period and
adding the fcllcowing ": Provided, That an auctioneer licensed in
accordance with W. Va. Cocde §19-2C~-1 et seqg. is nct required to
ccllect sales tax on such fees or commissioners,";

And,

On page one hundred forty-three, subsection 86.4, by striking
out the first sentence and inserting, inm 1lieu therecf, the
following sentesnhcs: "An auctiocneer is taxable on all of his or

her purchases except purchases for resale."
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(ss) The lggiglq;;yg_:u%es“filgdnin Fhe stg;e register on the-
eighteenth day of September, one thousand nine hundred
ninety-two, relating to the division of tax (Eingo), are
authorized.

(tt) The Legislature hereby apthorizes and directs the
division of tax to amend its rule relating to consumers sales and
service *tax and use tax which were filed in the code of state
regulations (110 .CSR 15) con the ?ygpty—seventh day of April, one
+housand nine hundred ninety-twe, with the following amendments:

on page fifty-elight, by striking out all of subparagraph
$73.4.3.d4 and by renumbering the remaining subparagraph.; and,

on page one hundred eight, section 38.1, after the words
"daily charge." by striking out t;e'words "The daily charge
subject teo the consumers sales and service tax does not include
complimentary items such as shampoo, coffee and newspapers given
to guests by hotels and motels." and in§fEF§ng in 1lieu therecf

the folloWing: )

"Notwithstanding the £fact that persons engaged in the

rendering of a.service are reguired to pay tax on their purchases

for use and/or consumption in rendering such services, the

pufchase.by,hotelsrrmgte}s,”tourist:hqmes and rocming houses of
complimentary items such as shampoos, coffee and hewspapers givan
to guests by such hotels, motels, tourist homes and rocming

houses are not taxable."

27




The legislative rules filed in : e register on the

sixteenth dav cof August, one thcusand nine hundred ninetv-three,

relating tc the division of fax (business investment and jobs

expansion tax credit, small business tax gredit, corperate

headduarters relocation tax credit), are authorized.

- . _. [

NOTE: The purpeose cf this bill is to authorize the Division
cf Tax to promulgate leglslative rules relating to the business
investment and Jobs expansion tax credit, the small business tax
credit and the corporate headguarters relocation tax credit.

Strike-throughs indicate languége that would be stricken from
the present law, .and undersceoring indicates new language that
would be added. . . o
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H. B, _4%31
(By Delegabes Callagher, Dougleosg, ConnLon, )
" & Ffwork, burk and Faircloth
19954

{Imtroduced Y Jdanuary 31, Iffﬁﬂedtche

Committee on Finance thfnrthqugdic;arg?w‘i . S )

A BILL to amend and reenact section six, article seven, chapter
sixty-four of the cocde of West Virginia, one thousand nine
hundred thirty—ﬁ@e, as amended, relating to authorizing the
division of;taxiio promulgate legislative rules relating to
the business inﬁéstment and Jjobs expansion tax credit, the
gﬁall,business'iax credit. .and the corporate headguarters

relocation tax credit.

pe it enacted by the Legislature of West Virginia:

That section sikz article seven, chapter sixty-four of tke
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended ahd reenacted to read as fellows:

ARTICLE 7. AUTHORIZ%TION FOR DEPARTMENT OF TAX AND REVENUE TO

PROMULGATE LEGISL%TIVE RULES.

§64-7=6. Department‘of tax and revenue; division of tax; and

state tax commissioner.
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(a) The legislative rules filéd ih the state F&gifter on the

fifth day of JahGaty, ohe thougard hike hundred eigh\ty-'four,'
relating to the state tax commissicner (appraisal &f p‘?d‘péftf for
periodic Btatewide redppraisals for 4d valoteh Property tax
purposes), are authorized with the amendments set forth below:

On page 8, BESLIBhH 11.0%(b) (2), Aefinition of WaActive Mining
Propetty," at the end ©of the First Paragraph following the
period, by adding the £c¢llowing:  ¥In the applicdticn of the
herein provided valuation formula on 'active mitiwg broperty, !
the appropriate formula ©¢alEulition will be based upon the actual
market to Wwhich the ceal from that tract and seam is currently
Pelig T¢ld, whether it is 'metallurgical!' or 'steam'."

Tn pEGe 5, FTecEion 11.04(b) (3), Werini tiocn ©f "active
Reserves," at the end of the subsection, following the period, by"
“A4diTg the FoIIewing: "In the application of The herein provided
valuation formula oh 'active reserves,' the dppropriate formula
calculatisn will Be baEEd Upoh the actual wWarkst to @hich the
Coal from that tract ahd éeam is CUTTEAtly being sold, whether 1t
is "metall'u'r"g'ical‘”or 'steam'."

e

On page 11, ETection 11.04(b) (11), definititon of "Mineabie

Coal," by striking the subsectién wnd substituting in 1ieu

thereof the f&1IBWiRAY: " (11) HMineable Coal. Coal which can bo

hirdd Under Present Hay mining TECHNSTEdy WAE edondmics.™
h pHfe TS, EESTIBn 11.64(8)(F)TE), entitled Toroperty Tax
CompoTent," by striking the subsecfion and IfEefting in liasu

___2
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thereof the. following: "{C)} Property Tax Component --— This
compenent will ke derived by multiplying the assessment rate by
the statewide average of tax rates on Class III property."

on page 30, section 11.04(c)(4), entitled ."Valuation of

“Mined-Out/Unmineable/Barren Coal Properties," by striking the

nurmbers "$5.00" and inserting in lieu thereof the following:
"51.00."

on page 31,.secticn 11.04(c) (5) (B), by striking the words and
numbers "Five Dollars ($5.00)" and inserting in lieu thereof the
following: . "One Dollar ($1.00)." i

on page 53, section 11.03(h) by striking the symbel and
figures "($5.00)" and inserting in lieu the following:
"($1.00)."

on page 73, section 11.06(h) by striking the symbol and
figures "$5.00" and inserting in lieu the following: "$1.00."

on page 81, section 11.07(e)(15)(B)(4) at the 'end of the
second sentence remove the pericd after the word "property" and
insert the words '"unless the land is used for some other purpose
in which case it will be taxed according to its actual use."

Qﬁ:page g6, secﬁion 11.07 (k) delete all of subsection (k).

.On page 110, section 11.08(¢) (4) by striking the symbol and
figures "$5.00" and inserting in lieu therecf the following:

1r$l_oo_. " .
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Cn page 111, section 11.08(c)(35)(B) by striking the gymbel
and figures "$5.00" and insexting in liew thexeof the £Lgollaowing:
"SlLQD."

And,

en page 115, section 11.0%(a){(3) in the €first sentence,
insert after the word "land" the werds "excluding farmland."

(b) The legislative rules filed in the state register on the
twenty-eighth day of Segptember, one thousand nine hundred

eighty-four, relating toc the state tax ccommissigner (estimated

perscnal iIncome tax], are authorized with the amendments sat

forth helow:

55.02(dy (2) {gn page 'I82.2) line 18, after the ward
"profession” strike the words "on his cwn account” and. the
commad{,) .

55.12(b) (1) (page 182.25) at the end of the section, change
the period te a comma, and add the following language: M"and in
the case of a court appointed agent, a copy of the court grder of

appointment is sufficient.®

and,

55.12(c) {(page 182.348]) after the word "fox," strike the word
"erroneous.”

{c} The legislative rules filed in the sktate register on the
twenty-eighth day of Ssptember, one thousand nine hundred
eighty~four, mecdified by the state tax commissioner ta meet the

objections of the legislative rule-making review ceomnittee and
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refiled in the state register on the fourteenth day of November,
one thousand nine hundred eighty-four, and on the twenty-first
day of March, one thousand nine hundred eighty-five, relating to
the state tax commissioner (estimated corpeoraticn net inceome
tax), are authorized. . , ,

(&) The legislative rules filed in the state register on the
twalfth day of March, one thousand nine hundred eighty-£five,
appraisal of farnland subseguent to the base year of statewide
reapprdisal), are authorized and directed to be promulgated with
the following amendments:

Title _page, Subject; following the word "Farmland," insert
the words "and of Structures Situated Thereon."

Page i, Subject; following the werd "Farmland," insert the
words M"and of structures‘situated Thereon."

‘Page i, TABLE OF CONTENTS, Secticn 10:; following the words
"valuatien of Farmland" add the words "and of Structures Situated
Thereon." .

Page 10.1, Title; following the word "FARMLAND" insert the
words '"AND STRUCTURES SiTUATED THEREON."

Page 0.1, Section 1¢, Title; fcllicwing the word "Farmland"
add the words "and Structures Situated Thefeonl"

Page 10.1, Section 10.01(b); following the word "farmland"

insert. the words "and structures situated thereon.”
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Page 10.2, Section 10.02(a), first sentence; £fcllowing the

word “farmland" insert the words "and structures situated
thereon.™

Page 10.3, Section 10.02(b), first sentence; followimg the
word "farmland" insert the words "and structures situated
thereon." Delete the words "for purpcses of the statewide
reappralsal.™

Page 10.3, Sectlon 10.02(b), last sentence; follawing the
word '"farmland" insert the words "and structures situated
thereon.'

Page 10.8, Section 10.04({5}(B), last sentence; delete the
pericd and add "or the incapability to he adapted ta alternative
uses."

Page 10.9, Sactian 10.04(6), first sentence; fallowing the
words '"land currxently being used" ingert the words "as part of a
farming operation.”

Page 10.9, Secticn 10.04({6), follawing the last sentence; add
the sentence "For the purposes of this definitien, ‘cantiquous
tracts' ars farmlands which are in c¢lese proximity, but not
necessarily adjacent: Provided, That all such contiqucus‘tracts
are cperated as part of the same farm management plan.”

Page 10.10, Section 10.04(83), 1s amended %o read in its
entirety as follows:

"n(8) Farm bulldings. =-- The term 'farm buildings' shall mean

structures which d&irectly contribute to the operation Qf the
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farm, and shall include tenant houses and quarters furnished farm

employees without rent as a part of the terms of their.

empleoyment. "

Page 10.11, Section 10.04; delete the word "November" and
insert in lieu thereof the word "September." Delete the period
following the word "valuation” and add the words, "for the

assessment year beginning July first of each year."

Page 10.11, Secticn 10.04, insert the following subkdivisiocn:
"r12) Application Form: The application form reguired to be
filed with the assessor on or before September first of each vear
shall require certification that the farm complies with criteria
set forth in Sectien .10.05(c) of these regulations, and renewal
applications from year to year shall be sufficient upon statement
certifying that no change has been made in the use of farnm
property which would disqualify 'farm use' classification for .
assessment purposes." Renumber the subdivisions of Section 10.04
follewing the new 10.04(12); formerly 10.04(12) through
10.04(28), to 10.04(13) through 10.04(29), respectively.

Page 10.14, Section 10.04(28) (formerly 10.04(27)); folleowing
the words '"woodland prcéhcts" insert a comma and the words "such
as nuts or fruits harvested" and add a comma fcllewing the words
"human consumption" on Page 10.15.

Page 10.16, Section 10.05, subsection (a), following the
words "land is used for farm_purpoées“ by striking the period and

inserting in lieu thereof a colon and the fellowing: "Provided,
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That the trie and dctual value &f all farm uged, occupied and
cultivated by their cwners or bona fide tenants shall ke arrived
at accerding to the fair and reasonable value gf the property for
the purpose for which it is éctually used reyadrdless of what the
valueé of the property would be if used for some other puarpose;
and that the true and actual yalue shall be arvived at by giving
consideration to the falr and reasonable income which the same

night be expected to earn urnder normal cenditicns in the locality

wherein situated, 1if rented: Provided, however, That nothirg
herain shall alter thé method of assessment <of lands or ninerals
swhigd by deomestic or foreign corporations.”

Page 10.16, Secticon 10.05(b), first clause; £following the
words "Folli&Wing factors shall be" insert the words "indlcative
of but not conclusive" and delete the word "considered.”

Page 10.1%, Section 10.03(b) (2); delete the pericd and add
the words "such as soil conservation, farmland preservation or
federal farm lending agencies.®

Page 10.17, Section 10.05(b)(7):; delete the section and
insert in lieu theresf the words "{7) Whether or not the farmsr
pragtices 'custom farming' on the land in guestion." o

rage 10.17, Section 10.05(b)(9); fcllowing the word "type"
add a ccmma and inse¥rt the word "utility.”

Page 10.17, Section 10.05(k}(11l), first serterce; followling

the word "sales" insert the words "for nonfarm uses."
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Page 10.17, Secticn 10.05(b) (1l2) (A); following the words
"part of" insert the words "or appurtenant to."

Page 10.17, Secticn 10.05(b)(12)(B); following the words
"contiguous te" insert the words "or operated in common with."

Paée 10.18, Section 10.05, subsection (c), the first sentence
of which is amended in its entirety to read as follcws:
"Qualifying farmland and’ the structures situated thereon shall be
subject‘to farm use valuation, with primary cecnsideration being
given teo the income which the property might be expected to earn,
in the locality wherein situate, if rented."'

Page 10.18, Section 1C.05(b) (12) (B); delete the semicolons
aﬁd the words "it was purchased at the same time as the tract sc
uged." Delete the pericd following the weord "purposes" and add
the words "or any nonfarm use."

Page 10.19, Section 1C.05(c)(2); feollowing the words
"provided, That ne" delete the word "reason" and insert in lieu
therecof. the words "individual event."

_Page_ 10.20, Section 10.05(c)(4)(C):; following the words
"(1,000) minimum producticon value" insert the words "or the small
fatr®m five hundred dollars ($500) ninimum production and sale."

Page 10.23, Section 10.05(d) (3} (B), third sentence; following
the word "If" insert the words "timber from." Delete the pericd
follewing the word "purpose'. and add the wbrds "or 1is being

ccnverted to farm preoduction uses.”
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Page 10.26, Section 10.05(f) (2) is amended in its entirety to
read as fcllows:

"(2) Farm buildings. =~ Rental value of farz buildings and
other improvements en the farmland shall be valued by determining
the replacement cost of the building or gtructure by usual farm
construction practices, "and farm labor standards and subtracting
therefrom depreciaticn.l Beth of these determinations shall ke
made in accordance with the tax dggartment}s real property
appraisal manual2 as filed in the state register in accordance
with chapter 2%A of the code of West Virginia, 1931, as amended,
and as it relates to agricultural buildings and structures. One
(1) acre of land shall be assigned to all buildings as a unit
situate on the property, regardliess cf the actual acreage
occupied by such buildings and shall be appraised at its farm-use
valuation based on the highest class of farmland present on the
farm."

Page 1C.28, Section 10.05(f)(3)(B)(1); following the words
"or more of the" insert the word "usual."

Page 10.28, Section 10.05(f)({3)(B){2); following the words
"(50%) cof the" insert the word "usual."

Page 10.29, Section 10.05(f){3)(C)(1)(a): following the words
"(50%) or more of the" insert the word "usual."

Pagé 10.292, Section 10.05(f) (3)(C){1){bk); f9ollowing the words

1(50%) of the" insert the word "usual."

1D
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Page 10.31, Section 10.05(f)(3)(C)(2)(b); follecwing the last -

sentence insert-the sentence "An individual. employed other than
in farming is not an unincorporated business."
Page 10.35, Section 10.07, Title; following the word
"Farmland" insert the words "and Structures sSituated Thereon."
Page 10.35, Section 10.07(a), first sentence; following the
word Mfarmland" insert the words %Yand structures situated
therecon."

And,

Fage 10.46, Subject; following the word "Farmland" insert the
words .Mand Structures Situzted Thereon.™

(e) The legislative rules filed in the state register on the
twenty-second day of May, one thousand nine hundred eighty-five,
relating to the state tax commissioner (rules governing the
operaticon o©of a statewide electronic data processing system
network, t6 fagilitate administration of the ad valorem property
tax on real and personal property), are authorized. .

(f} The legislative rules £iled in the state register cn the
twenty-sixth day of March, one thousand nine hundred eighty-six,
relating to the state tax commissioner (listing cof interests in
natural resources fof¥ th=s first statewide reappraisal; provision
for penalties), are authorized.

(g) The legislative rules filed in the state register on the
twenty-sixth day of March, one thousand nine hundred eighty-six,

modified by the state tax commissioner to meet the objections of

11
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the legislative rule-making review committee and refiled in the
state register on the twelfth day of Fehruary, one thousand nine
hundred eighty-seven, relating te the state tax comnmissicnern
(review of appraisals by county commissions alfting as
administrative appraisal review boards), are auvthgorized.

(k) The legislative rules filed In the state register qp the
twenty-sixth day of March, one thousand nine hundred eilghtv-six,
modified by the state tax commissigner to meet the olrjections of
the legislative rule-making review committee and xefiled iIn the

state register on the twelfth day of February, one thousand nine

hundred eighty-seven, relating to the state tax commissigoner
(review of appraisals by a clrcuit ceurt ocn certicrarxi), are
authorized with the following amendment:

On page 3, £18.3.1 is stricken in its entirety and a new
§18.3.1 1s. insexted in lieu thereof to read as fgllows:

"18.3.1 Who May Reguest Review. -- The property ogwner, Tax
Conmlssiconer, protestor or intervencr may zequest the county
commission to qe%r,t;if;g the evidence and remove and return the
recard te the circuit court of the county an a writ of
certiorari. Parties to the proceeding wherein review by the
clrcuit court is sought shall pay costs and fees as they are
ingurred: RProvided, That the circult ccurt upson renderineg
judgment or making any crder may award costs ta any party in

accordance with the provisicons of W. Va. Code §53-3—5."

12,
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(1) The legislative rules filed in the state register on the
twenty-sixth day of March, one thousand nine hundred eighty-six,
modified by the state tax comnissicner te¢ meet the objections of
the legislative rule-making review committee and refiled in the
state register .on the twelfth day of February, one thousand nine
nundred eighty-seven, relating to the state tax conmissicner
(administrative review of appraisals by the state tax
commissioner), are aﬁthorized.

'{jJ) The legislative rules filed in the state register on the
eighteenth day of August, one thousand nine hundred eighty-six,
modified by the state tax commissioner to meet the objecticns of
the le@islative rule-making review committee and refiled in the
state Tegister on the twelfth day of February, one thousand nine
hundred eighty-seven, relating %e¢ the state tax commissiocner
(additicnal review and implementation of property appraisals),
are authorized. o L o

(k) The legislative.rules filed in the state register on the
eleventh day of BAugusi, one thousand nine hundred eighty-six,
relating to the state tax commissioner (guidelines for assessors
to assure falr and uniform perscnal property wvalues), are
authorized.

(1) The legislative rules .filed in the state register on the
eighteenth day of August, one thousand nine hundred eighty-six,
modified by the state tax commissicner to meset the cobjections of

the legislative rule-making review committee and refiled in the

13
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state register on the tenth day of December, one thousand nine
hundred eighty-six, relating to the state tax commissiocner
{registration of transient vendors)}, are authorized.

(m) The legislative rules filed in the state register opn the
fourth day eof February, one thcusand nine hundred eighty-six,
modified by the state tax commissioner te meet the opjections of
the legislative rule-raking review committee and refiled in the
state register on the fourteenth dag of January, oné thousand
nine hundred eilghty-seven, relating to the state tax commissioner
(business and cccupation tax), are authorized.

{n) The legislative rules filed in the state register on the

fourteenth day of August, cone thousand nine hundred eighty-seven,

modified by the state tax commissioner to meet the okjections of
the legislative rule-making review committee and refiled in the
state register on the fourth day of Neovember, one thousand nine
hundred eighty-seven, felating to the state ;ag commisgioner
(telecommunicaticns tax), are authorized.

{0) The legislative rules filed in the state register on the
fourteenth day of august, one thousand ning hundred eighty-seven,
relating to the state tax commissioner (business franchise tax),
are authorized.

(p) The legislative rules filed in the state register on the
seventeenth day o¢f August, one thousand nine hundred
eighty-seven, ﬁgdified by-thé gtaﬁa éag céﬁ@igéioneﬁ te meet the

cbjections of the legislative rule-making review compittee and

14
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refiled in the state register on the twenty—second day of
January, one thousand nine hundred eighty-eight, relating to the
state tax commissioner (consumers sales and zarvice tax and use
tax), are authorized.

(q) The legislative rules filed in the state register on the
fourteenth day of August, one thousand nine hundred eighty-saven,
modified by the state tax commissioner to meet the cbjections of
the legislative rule-making review committee and refiled in the
state register -on_the thirteenth day of January, one thousand
nine hundred eighty-eight, relating to the state tax commissicner
(appraisal of property for periodic statewide reappraisals for ad
valorem property tax purposes), are autherized. |

(r) The legislative rules filed in_the_state_;egister on the
fourteenth day of August, one thousand nine hundred eighty-seven,
modified by the state tax commissicner to meet the objecticns of
the legislative rule-making review committee and refiled in the
state register on the twelfth day of January, one thousand ﬁine
hundred eighty-eight, relating to the state tax commissioner
{severance tax), are autheorized.

(s) The legislative rules filed in the state register on the
second day of September, cne thousand nine hundred eighty-eight,
nodified by the state tax commissioner to meet the objecticns of
the legislative rule-making review committee and refiled in the

state register on the twenty-fourth day of February, one thousand

1s




10
11

12
14

18
. 17
18
13
20

21

23

24

nine hundred eighty-nine, relating to the state tax commissionar
(solid waste assessmant fee), are authorized.

(t) The legislative rules filed in the state register on the
twélfth day of August, one thousand nine hundred eighty-eigpt,

the legislative rule-making review committee and refiled in. the

state register on the twanty-first day of September, cne thousand

nine hundred eighty-eight, relating to the state tax commissioner

(electronic data processing system network for property tax
administraticon), are authorized. |

(u) The legislative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred
eighty-eight, modified by the state tax commissionsx to neet the
cbjections of the legislative rule-making review committes and
refiled in the state register on the twenty-fourth day of
February, one thousand nine hundred eighty-nine, relating to the
state tax commissioner (exempticn of property from ad valoren
property taxaticn), are autherized.

(v) The legislative rules filed in the state register on the
sixteenth day of September, one thousand nine hundred
eighty-eight, modified by the state tax comnissipner to neet téxé
cbijections of the legislative nmile-making review committee and

refiled in the state register on. the thirteenth day of January,

one thousand nine hundred eighty-nine, relating te the state tax
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commissioner (consumers sales and service tax and use tax), are
authorized.

(w) The legislative rules filed in the state register on the
twenty-third day of June, one thousand nine hundred eighty-nine,
relating to the state tax department (personal income tax), are
authorized.

(x) The legislative rules filed in the state register on the
twenty-ninth day of June, one thousand nine hundred eighty-nine,
relating to the state tax department (severance tax), are
authorized.

(y) The legislative rules filed in the state register on the
fourth day of August, one thousand nine hundred eighty-nine,
modified by the state tax department to meet the objections of
the legislative rule-making review committee and refiled in the
state register on the eleventh day of December, one thousand nine
hundred eighty-nine, relating to the state tax department (solid
waste assessment fee), are authorized.

(z) The legislative rules filed in the state register on the
fourteenth day of August, one thousand nine hundred eighty-nine,
modified by the department of tax and revenue to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twelfth day of December, one
thousand nine hundred eighty-nine, relating to the department of

tax and revenue (business franchise tax), are authorized.

-
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(aa) The legislative rules filéd in the staké register on bie
eleverth day of August, one thousand nine huhdred eighty=hiné,
modified by the department of tax and Frevénuwe to weet the
objections of the legislative rule-taking réview coiiirittes hd
refiled in the state register on the elevénth &ay of Decedbey,
one thousand nine hundred eighty-nine, relating to the deparbfient
of tax and revenue (business and occupation tax), are autherized.

(bb) The legislative rules filed in the st&te regiskef on the
fourteenth day of August, one thousand nine hufdired &ighty=hirne,
modified by the department of tax and revehue to #Héét the
objections of the legislative rule-making review comfrittee &nd
refiled in the state register on the nineteenth day &f January,
one thousand nine hundred ninety, relating ‘to the départment of
tax and revenue (consumers sales and servicde tax dhd uge tax),
are authorized with the amendments sét forth below:

on page eight, Section 2.28, after the word Mag" by inserting
the words "art, sciénce,".

on pages eight and nine, Section 2.28.1, after the word
nintellectual® by deleting the word "or" and inserting ih 1lieu
thereof the words "ghysical and".

On page nine, Section 2.28.2, by delstiny the wor@ls Mer
instruction."

On page nine, Section 2.28.2, after the word “traihing" by

adding the wWord "“or".
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On page nine, Section 2.28.2, by deleting the words "or any
portion of a school curriculum classified as physical education."

On page nine, by deleting all of Section 2.28.2.1.

On page nine, Section 2.28.2.2, by deleting the section
number.

On page nine, Section 2.28.2.2, by deleting the words "or
instruction."

On page nine, Section 2.28.2.2, after the word "training" by
adding the word "or".

On page nine, Section 2.28.2.2, after the word "conditioning"
by inserting a period and striking the remainder of the sentence.

On page one hundred twelve, Section 59.2, after thé words
"sales of the service of cremation" by adding the words "sales on
perpetual care trust fund deposits."

And,

On page one hundred twenty-eight,ASection 91.2, after the
words "include food" by inserting the following: ", as defined
in section 2.30 of this rule,".

(cc) The legislative rules filed in the state register on the
eleventh day of August, one thousand nine hundred eighty-nine,
modified by the department of tax and revenue to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the eleventh day of December,
one thousand nine hundred eighéy—nine, relating to the department

of tax and revenue (motor carrier road tax), are authorized.
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(dd) The legislative rules filed in the state register on the
eleventh day of August, one thousand nine nundreda eighty-nine,
modified by the department of tax and revenue to meef <the
objections of the legislative rule-making review committee and
refiled in the state register on the eleventh day of December,
one thousand nine hundred eighty-nine, relating to the department
of tax and revenue (gasoline and special fuel excige tax), are
authorized.

(ee) The legislative rules filed in the state register on the
eleventh day of August, one thousand nine hundred eighty-nine,
modified by the department of tax and revenue ta meet the
objections of the legislative rule-making review qqmmitpgg and
refiled in the state register on the eléventh day qg Qgggmhe;,
one thousand nine hundred eighty-nine, relating to the department
of tax and revenue (corpeoration net income tax), are authorized.

(ff) The legislative rules filed in the state register on the
eleventh day of August, one thousand nine hundred e@ghtyfn;pg,
modified by the department of tax and revenue ﬁq meet the
objections of the legislative rule-making review committee and.
refiled in the state register on the eleventh day of Decenber,
one thousand nine hundred eighty-nine, relating to the department
of tax and revenue (soft drinks tax), are autnorized.

(gg) The legisiative rules fiied ir the sta‘e register on the
twenty-first day of February, one thousand nine hundred

ninety-one, relating to Gthe stais *tax commissioner (business
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investment and Jjobs expansion tax c¢redit, corporations
headguarters relocation tax c¢credit, and small business tax
credit), are authorized.

(hh) The legisiﬁtive rules filed in the state register on the
twentieth day of December, one thousand nine hundred ninety,
modifisd by the state tax commissioner to meet the objecticns of
the legislative rule-making review committee and refiled in the
state register on the twenty-sixth day of April, one thousand
nine hundred ninety-one, relating toc the state tax commissioner
(valuation of timberland and managed timberland), are autherized.

(ii) The legislative rules filed in the state register on the
twenty-secend day of April, one thousand nine hundred ninety-one,
modified by the state tax commissioner tec meet the objections of
the legislative rule-making review committee and refiled in the
state register on the sixteenth day of September, one thousand
nine hundred ninety-one, relating to the state tax commissicner
{bingo rules.and regulations), are authorized.

(i3} The legislative rules filed in the state register on the
thirty-first day of July, one thousand nine hundred ninety-one,
modified by the state tax commissioner to meet the objecticns of
the legislative rule-making review committee and refiled in the
state régister on the sixteenth day of September, one thousand
nine hundred ninety-one, relating to the state tax commissicner

(property transfer tax), are authorized.
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on. page six, subsection 5.2, after the word "mixes" by

inserting the words "low-alcoholic brewed beverages such as near

beer." DR

(mm) The legislative rules filed in the state register on the
eighth day o¢f August, ocne thousand nine hundred ninety-one,
medified by the division of tax te meet the cbjections of the
legislative rule-=making review committee and refiled in the state.
register on the tenth day of January, one thousand nine hundred
ninetv-two, relating to  the division of tax (corporation net
income tax), are authorized with the amendment set forth below:

On._page twelve, subdivision 6.4.3, by striking out all of
subdivision £.4.3.

(nn) The lggiglgp%ve_;gles_filed ;n §h§m§F?t§ register on the
eighteenth day of June, cne thousand nine hundred ninety-cone,
modified by the state tax commissioner to meet the objecticns of
the legislative rule-making review committee and refiled in the
state register on the tenth day of January, c¢ne thousand nine
hundred ninety-two, relating to the state tax commissioner
(appraisal. of preducing and reserve oll and natural gas property
for .periodic. statewide reappraisals for ad valorem property tax
purpesesy, are authorized.
| (66) The legislative rules filed in the state register on the
ninth day of August, one thousand nine hundred ninety-one,
modified by the state tax commissiocner to meet the objections of

the legislative rule-making review committee and refiled in the
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state register on the tenth day of January, one tThousand nioe

hundred ninety-two, relating to the state tax compmissicner
(severange tax}, are authorized.

{pp) The legislative rules filed in the state regicster on the
eighth day of August, ocne thousand nine hundred ninety-cne,
modified by the division of tax to meet the objections ©f the
1egislative rule-making review committee and refiled in the state
register on the tenth day of January, cne thousand nine hundred
ninety-twe, relating to the division of tax (business franchise
tax), are authorized.

(gg) The legislative rules filed in ‘the state register on the
eighth day of August, one thousand nine hundred ninety-one,
medified by the division of tax to meet the ocbjections of the
legislative rule-making review committee and refiled in the state
register on the tenth day of January, one theusand mine himdred
ninety-twc, relating to the divisien of tax {exzeption: to
confidentiality of taxpayer information and disclosure of certain
taxpaver information), are authorized.

(rr) The legislative rules Tiled in the state register on the
ninth day of Angust, one thousand nine hundred ninety-unz,
modified by the division of tax to neet the objections of the
legislative rule-making review cammittee and refiled in the state
register on the thirteenth day of January, one thousand niné

hundrad ninety-twe, relating te the division of tax (consumers

24




10

11

i2

13

14

1s

16

17

18

1¢

20

21

22

23

24

25

csales. and service tax and use tax), are apthorized with the
amendments set forth below:

on page six, by deleting all of. subdivisions 2.25.2 and
2.25.4;

on page six, subsection 2.25 by renumbering the remaining
subdivisions; .

OH pade forty-£five, paragraph 8.1.1.1, after the words
"1icensed social workers", by inserting "“enrolled agents,
professiocnal foresters,"; 7

on_page forty-five, paragraph &.1.1.1, after the word
nelectricians", by striking ocut the words "enrolled agents";

_on__page forty-five, paragraph 8.1.1.1, after the word
wmusicians" by striking out the word "auctioneers,®;

on page fifty-si¥, subdivisien 9.2.19, after the word "laws"
by striking ocut the coclon and inserting the following ", such as,
for example, sales. by credit unions under W. Va. Ccde §31-10-33
the =ale of services by OWners, trainers or Jjockeys which are
essential to the effective conduct of a horse or dog racing
meeting under W. Va. Code §}9—23—l2, or the commission of an
auctioneer licensed under W. Va. Code §19-2C-1 et seq.:";

on page one hundred five, subsection 33.5, bf striking out
+he words "child care":

on. page one hundred tggﬁ"subsectign 38.1 after the words
"daily charge.", by inserting thg following sentence: "“The daily

charge subject to the consumers sales and service tax does not
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include conplimentary items sguch as ghg;@'?oo, coffae and
newspapers given to guests by hotels and motels.";

Cn page one hundred farfy-thrgeg suhsection 8€.1, after the
word “auctioneer" by inserting the fcllowing *ilicensad und.r Ww.
Va. Code §15-2C-1 et seg.":

On page one hundred forty-three, subsectien 86.1, after the
word "is" by inserting the word "not";

Cn page one hundred forty-three, subsection 86.2 after tha
word "tax" by inserting the follioewing "on the full sales price of
the sales';

On page one hundred forty-three, subsection 86.3, in the last
sentence after the word "services" by inserting the following "by
an ductioneer not licensed in accordance with the W, Va. Code
§19-2C-1 et Beq.";

Gn page one hundred forty-three, sybsection 86,3, in the last
sentence after the word “scld" by striking out the pericd and
adding the following ": Brovided, That an auctioneer licensed in
accordance with W. Va, Code §19=20-1 et seq. is not reguired to
collect sales tax on such fees or commissioners.":

Ang, |

On page cne hundred ertx-tbrea, subsection 6.4, by striking
out the first sentence and inserting, in liau thereof, the
following sentence: MAn auctioneer is taxable on all of his or

her purchases except purchases for ;gsale.“
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{ss) The legislative rules filed in the state register on the
eighteenth day of September, cne thousand nine hundred
ninety-two, relating to the division of tax {bingoc), are
autherized. R

(tt) The ZILegislature hereby authorizes and directs the
division of tax to amend its rule relating toc ceonsumers sales and
service tax .and use tax which were filed in the code of state
regulations (110 CSR 15) on the twenty-seventh day of April, onse
thousand nine hundred ninety-two, with the following amendments:

On page fifty-eight, by striking out all of subparagraph
9.3.4.3.4 and by renumbering the remaining subparagraph.; and,

On page one hundred eight, section 38.1, after the words
"daily charge." by striking out the words "The daily charge
subject te the consumers sales and service tax does not includs
complimentary items such as shampoo, cocffee and newspapers given
to guests by hotglg and motels." and inserting in lieu thereof
the following: ‘

MNetwithstanding the fact that persons engaged in the
rendering of a séervice are required to pay tax on their purchases
for use and/or consunmption in rendering such services, the
purchase by hotels, motels, tourist homes and rooming houses of
conplimentary itéms such as shampoos, coffee and newspapers given
to guests by such hotels, motels, tourist homes and rooming

houses are not taxable."
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relating to the diyision of tax (business inve

expansion tax oredit, small business tax credit, corngrsls

NOTEZ: The purpose of this bill is tc aythgrize the DRivision
of Tax to promulgate l&glslatlve rules rﬁlatln.g to the bggi.:xgés
1nvestment and jobs expansion tax credit, the f-mall busn;ess tax
crech.t and bhe co:rpcrrate headquarters rglg_catlcm ta,x ;:rgdlt

the pz;esent law, and underscorlng J.::ng.catgs ng l@na’uage t:hat
would be added.
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