Do Not Mark In this Box

WEST VIRGINIA
SECRETARY OF STATE Fii ~n
KEN HECHLER ] e
ADMINISTRATIVE LAW DIVISION | & 525 5 1
Form #6 - . . CFFing mn |

AR Y \r_',‘}.-,'_;_u"d

NOTICE OF FINAL FILING AND ADOPTION OF A LEGISLATIVE RULE AUTHORIZED
BY THE WEST VIRGINIA LEGISLATURE.

AGENCY: STATE TAX DIVISION - TITLE NUMRER.__ 110

AMENDMENT TO AN EXISTING RULE: YES_ %X, NO—_ .
IF YES, SERIES NUMBER OF RULE BEING AMENDED: _13c

TITLE OF RULE BEING AMENDED: Business Investment and Jobs Expansion Tax

Credit, Corporation Headquarters Relocation Tax Credit, Small Business Tax
R ) Credit

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

THE ABOVE RULE HAS BEEN AUTHORIZED BY THE WEST VIRGINIA LEGISLATURE.

AUTHORIZATION IS CITED IN (house or senate biil number) S8 131
SECTION _ 64-7=3(a) ,PASSED ON _March 1l, 1355

THIS RULE IS FILED WITH THE SECRETARY OF STATE. THIS RULE BECOMES EFFECTIVE ON

THE FOLLOWING DATE: May 1, 1995 ] 7
/ o

THORIZED SIGNATURE
mes H. Paige III '
State Tax Commissioner




KEN HECHLER WILLIAM H. HARRINGTON

Secretary of State Chiet of Staf
MARY #. RATLIFF JUDY CCOPER
Doputy Secretary of State Director, Adminisirative Law
A. RENEE COE : STATE OF WEST VIRGINIA DONALD B. WILKES
Deputy Secratary of State o Director, Corparations
SECRETARY OF STATE
CATHERINE FREROTTE . Building 1, Suite 157-K (Flus all the voluntear
Exacutive Assistant 1600 Kanawha Blvd., East help we can gat}
Telaphone: (364) 553-5000 Charleston, WV 25305-0770 FAX: (304) 558-0500

Corporalions: {304) 558-8000 :

March 27, 1995

John Montgomery

Tax
Bldg. 1, Rm. 405W
Chatleston, WV 25305

SB 131 authorizing, Title 110, Series 13C, Business investment and jobs expansion tax credit,
small business tax eredit, passed the Legislaiure on March 11, 1995, Itis was signed by the Governor
on March 23, 1993. ' ' '

You have sixty (60) days after the Governor signs SB 131, to final file the legislative rule with
the Secretary of State’s office. To final file your legislative rule, fill in the blanks on the enclosed form
#6, the "Final Filing" form and file the form with our office with a promulgation history of the rule.
Authorization for vour legislative rule is cited in SB 131 section 64-7-3{a).” The agency may set the
effective date of the legislative rule up to ninety (90) days from the date the legislative rule is final filed
with the Secretary of State’s office. Please have an authorized signature on the bottomn line.

«#4]MPORTANT: YOUR AGENCY MUST SUBMIT A CLEAN COPY OF THE
LEGISLATIVE RULE ON DISK, WITH ALL UNDERLINING, STRIKE-THROUGHS
AND HEADERS/FOOTERS TAKEN QUT, TO OUR OFFICE WHEN FINAL FILING
THE RULE. THE DISK MUST BE ON A WORD PERFECT (5.1 OR 5.2 VERSION) OR
WORD PERFECT COMPATIBLE COMPUTER SYSTEM 3 172" DOUBLE DENSITY
DISK. STATE ON THE DISK THE FORMAT THE RULE IS IN AND THE TITLE IT
IS FILED UNDER. THIS WILL ENABLE US TO ENTER YOUR RULES ON THE
LEGISLATIVE DATA BASE. REMEMBER THE TEXT OF THE COMPUTER FILED
RULE MUST BE IDENTICAL - WORD FOR WORD. COMMA FOR COMMA. WITH
ALL UNDERLINING, STRIKE-THROUGHS AND HEADERS/FOOTERS TAKEN OUT,
AS THE HARD COPY AUTHORIZED BY THE LEGISLATURE.

After the final rule is entered into the legislative data base, the rule will be sent to the agency
for review and procfing. Following confirmation or corrections, as the case may be, the Secretary of
State shall submit to the agency a final version of the rule for their records.

If you have any questions or need any assistance, please do not hesitate to call our office.

Thank You
Administrative Law Division
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WEST VIRGINIA LEGISLATIVE REGULATIONS SECROTAERY Ur ninig
STATE TAX DEPARTMENT
TITLE 110

SERIES 13C

BUSINESS INVESTMENT AND JOBS EXPANSION TAX CREDIT
CORPORATION HEADQUARTERS RELOCATION TAX CREDIT
SMALI, BUSINESS TAX CREDIT

£ 110-13cC-1. General.

1.1 Type of regulaticn, =~ This rule 1is modified legislative rule as
defined in West Virginia Code § 29A-3-1 et seg.

1.2 Scope. - This rule explains and clarifies the West Virginia Business
Investment and Jokbs Expansion Tax Credit, as stated in West Virginia Code § 11-
13C-1 et seg. This rule was filed as emergency regulations pursuant to the
statutory mandate set forth in Section 11-13C-Ba(c) of tha West Virginia Code.
This rule addresses application of the provisions of Section 11-13C-8a of the
West Virginia Ceode relating to the recapture of the West Virginia Business
Investment and Jobs Expansion Tax Credit and other c¢redits set forth in West
Virginia Code, Chapter 11, Article 13C, and imposition of the recapture tax
prescrikbed in the said Section 11-13C-8a of the West Virginia Code. The
provisicns of sSeztions 4b.8a through 4n.8a.2.3 of this rule and sections 8a
through 8a.5.1 of this rule apply to property placed in service after March 12,
1994. The provisions of this rule do not supersede, abrogate or nullify rulings
cf the Tax Commissioner issued prior to the issuance of this rule. Specific
written rulings of the Tax Commissiconer issued prior to the Issuance of these
regulations shall remain in full force and effect, and shall supersede any
conflicting provisicn of this rule,

1.3 Autherity. - This agency approved rule is issued under the authority
of West Virginia Code § 29A-3-15, West Virginia Code § 11-10-5 and West Virginia
Code § 11-13C-8a({¢). ’

1.4 Filing date. =

§ 110-13C-2. Overview of the credit.

The business investment and jobs expansion tax credit is available to a
taxpayer or a group of project participant taxpayers against the portion of
certain taxes imposed by this State which are attributable .te and the
consequence of the taxpayer’s gualified investment in a new or expanded business
in West Virginia which results in the creation of new jobs. The maximum
allowable credit is determined by multiplying the amount of the taxpayer’'s
gqualified investment by the taxpayer’s new jobs percentage.

The amount of qualified investment is based on the useful life and the cost
of real and personal propekty as follows:
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PERCENTAGE OF COST WHICH CAN

USEFUL LITE ) BECOME QUALIFTIED INVESTMEINT
Less than 4 years ) o

4 to 6 years T 33-1/3

6 to 8 vears 66=2/3

8 years or more 100

Qgualified investment for the purposes of the business invesiment and Jjobs
expansicn tax credit, generally consists of the investment of the taxpayer in
real and tangible personal property, with certain exclusions, multiplied by the
appropriate gqualified investment percentage as described above. Leases of
tangible personal property and real property can gqualify as investment for
purposes of the credit. -

The percentage of gualified investment available as credit is determined by
the number of new jobs created which are directly attributable te the taxpayer’'s
qualified investment as follows:

IF THE NUMBER OF , THE APPLICABLE
NEW JORS IS: ) " PERCENTARGE IS:
1,000 ) ; 30
760 80
520 . - 70
280 . ) &0 L
g0 ) : ” Co 50

A new Jjob must be filled by a West Virginia domiciled West Virginia
resident and must be directly attributable te the making of new investment.

The credit is applied over a ten (10) year pericd (at 1/10th per year)
beginning in the taxable year in which ths qualified investment is placed in
service or use, or, at the taxpayer’s opticn, in the next succeeding tax year.

The business investment and jobs expansion tax credit may be used to offset
up to eighty percent (80%) of the tax iiability apportioned to the gualified
ipnvestment for the following State taxes in the following order.

Business and Occupation Tax
Carrier Incecme Tax
Telecommunications Tax
Businessg Franchise Tax
Corporation Net Income Tax
Perscnal Income Tax

Sales and Use Taxes

The credit may offset the severance tax for certain taxpayers who have
placed investment .into service or use during certain time pericds, generally,
prior to March 10, 1950, or who are subject to certain statubory rules. The
credit may also be sued as an indirect cffset of up to twenty percent (20%) of
workers’ compensation premiums directly attributable to the gqualified investment
and eighty percent (80%) of ad wvalorem property tax attributable to the
qualified investment, and =ighty percent (80%) of unemployment insurance tax
attributable %to the qualified investment. The property <tax, unemployment
insurance tax and workers’ compensation premiums are offset by means of a rebate
of the remaining twenty percent (20%) of the business taxes listed above, except
for the sales and use taxes, provided that sufficient credit for the vyear
remains available. Unused credit equal to the remainder cf rebate credit for
eighty percent {80%) of property tax, eighty percent (80%) of unemployment
insurance tax and twenty percent (20%) of workers’' compensation premiums not
offset during the taxable ysar may be carried forward te the twelfth (12th) year
subseguent to the year during which gualified investment was placed in service
or use. The amount of taxes attributable £o the nsw investment is determined by
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multiplying the total tax liability by a fractiocn, the numerator »f which is the
compensation paid to the employees hired as a result of the new investment, and
the dencminator of which is the compensation paid to all West Virginia employees
of the taxpaver..

The statute provides for business investment and jobs expansion tax credit
projects whereby multiple partlies may engage in a business enterprise such that
the parties together will create at least fifty (50} jobe and make gqualified
investment subdject to the credit. A business entity may gqualify as a project
participant in a multiple party project by contributing either property, as a
direct purchaser or lessee of qualified investment property, O jecbs, as an
employer, tc a business investment and Jjobs expansion tax credit project.

The statute provides for multiple year projects wherein the qualified
investment will be made over a pericd of up to three (3) tax years, rather than
over a s=ingle taxabkle year. A project inveolving beth multiple parties and
multiple years can also b2 approved by the Tax Commissioner.

The regular business investment and jobs expansion tax credit 1s available
for an entity or for project participants which make gualified investment in
West Virginia and which create at least fifty (50) new jobs.

The small business tax credit is available for~businesses which have an
annual payrell and annual gross receipts not exceeding those maximums set forth
in Secticns 2.2b and 7a ©of these regulations. This credit is available *to
businesses which make qualified investment which results in the creation of at
least ten (10) new Jjobs. only multiple year projects may be created by small
business tax credit investors. Multiple party small business tax credit
projects may not be created under the statute.

Effective February 1, 1986, a corporation that moves its corporate
headguarters to West virginia from a locaticn outside this State may be entitled
to a credit. The amount of the credit varies depending on the number of new
jobs created in West Virginia by relocation of the corporate headgquarters. If
fne relocation creates at least fifteen (1%) new jobs, but less than fifty (50)
new 3jcbs, or if the corporation headguarters relocation is part cf a business
development project being conducted in West Virginia by the corporation, which
is also placed into service or use, during the same tax year that the corporate
headquarters is relocated, which together result in at least fifcy (50) new fjobs
being created, then the c¢redit available is determined by multiplying the
applicable "new jobs percentage” by the "adiusted gqualified investment.”

If the relocation creates at least fifteen (15) but less than fifty (50)
new jobs, then the amcunt of credit is egual ¢ ten percent (10%) of the
corporation’s adjusted qualified investment. The new icbs percentage will range
from £ifty percent {50%) for fifty (50) new jobs to ninety percent (20%) for one
thousand (1,000) new jobs, although the taxpayer corporation may at lis option
choose to take the ten percent (10%) credit even though fifty (50} or more new
jobs have_ been created.

The "adjusted gualified investment” means the gualified investment of the
taxpayer in reazl and tangible personal propsrty purchased for business expansion
plus the cost of the reascnable and necessary &xpenssas incurred by the taxpayer
to relocate the corporate headguarters from its out~of-state location to West
Virginia. : : - :

§ 110-13C-3. Definitions. = A&As used in these regulatiocns and unless the
context clearly requires a different meaning, the following terms shall have the
meaning ascribed herein, and shall epply in the singular or in the plural.

2,1 Business. - The term "business" means any activity taxable under
article 12-a or 13 (or both) of chapter 11 of the West Virginia Cede, which is
engaged in by any perscn in this State: Provided, That on and after the July 1,
1987, the =eérm "business" means any activity taxable under article 13, 13-a,

3
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13-b, 21, 23 and 24 of thls chapter (or any cone or combination of such articles
of this chapter).

3.2 Business expansion. - The term "husiness expansion™ means capital
investrent in a new or expanded business facility in this State.

2.3 Business facility. - The term "business facility" means any factory,
mining operation, mill, plant, refinery, warehouse, bulilding or complex of
buildings located within this State, including the land on which it is logcated,
and all machinery, equipment and other real and personal property located at or
within such facility, used in connection with the operaticn of such facility, in
a busipess that is taxable in this State, and all site preparation and start-up
costs of the taxpayer for the business facility which it capitalizes for federal
income tax purposes. ’

3.3.1 "Mining operation” means the place at which a person extracts
ores or minerals from +the ground. It includes beoth surface and underground
mining operations. ' -

r

3.3.2 "Surface mine" means the surface of' land upcn which activities
are conducted which disturb the natural surface cf. the land and result in the
production of ores cor minerals. s

3.3.3 *Underground mine" means the surface effects associated with
the shafts, slopes, lifts or inelines connected with excavations penetrating
seams or strata of minerals, and the eguipment connected therewith which
contribute to the mining, preparation or handling or ores or minerals.

3.4 Commissicner or Tax Commissioner. = The terms "Commissioner™ and "Tax
Commissioner" are used interchangeably herein and mean the Tax Commissioner of
the State of West Virginia, or his delegate. ’

2.5 Compensation. = The term “compensation" means wWages, salaries,
commissions and any other form of remuneratlon paid to employees for personal
services. ’ )

2.6 Construction contract. - The term "construction contract” means any
contract for the building, construction, recenstruction or rehablilitation of, or
the installation of any Iintegral components to, or improvements of, a new or
existing business facllity.

3.7 Controlled group. - Ths tearm "controlled group" means one oOr more
chains of corporations connected through stock cownership with a common parent
corporation if stock possessing at least fifty percent (50%) of the voting power
of all classes of stock of each of the corporaticns is owned directly or
indirectly by one (1) or more of the corgerations; and the common parent owns
directly stock possessing at least fifty percent (50%) of the voting power of
all classes of steck of at least one (1) of the other corporations.

3.8 Corporation. =~ The term "corporation” means any corporaticn, joint-
stock company or association, and any business conducted by a trustee or
trustees wherein interest or ownership is evidenced by a certificate of interest
or ownership or similar written instrument.

3.9 Delegate. - The term rdelegate"” in the phrase "or his delegate,” when
used in reference to the Tax Commissioner, means any officer or employee of the
Department of Tax and Revenue duly authorized by the Tax Commissioner directly,
or indirectly by one or more redelegatlions of authority, tc perform the
functions mentioned or described in West Virginia Code, chapter 11, article 13¢c.

2.10 Eligible taxpayer. = The term religible taxpayer” means any person
subject to the taxes imposed by West Virginia Cocde, chapter 11, article lZa or
13 {or both) who makes qualified investment in a new or expanded business
facility located in this S-ate that results in the creation of at least fifty
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(50) new jobs: Provided, That on and after July 1, 1987, the phrass "eligible
taxpayer” m2ans any person subject to the taxes imposed by West Virginia Cede,
chapter 11, articles 13, "13-a, L13-b, 21, 23 and 24 (or any one (l) or
combination of such articles cf this chapter). "Eligible taxpayer" shall also
include an affiliated group of taxpayers 4if such group elects to file a
consolidated corporation net income tax return under West Virginia Code, chapter
11, article 24.

3.11 Expanded facility. - The term "expanded facility" means any business
facility (other than z new or replacement business facility) resulting from the
acquisition, construction, reconstruction, installaticn or erection of

improvements or additions te existing property if such improvements or additions
are purchased on or after March 1, 1985, but enly to the extent of the

taxpayer’s gualified investment in such improvements or additions.

3.12 Includes and ineluding. - The terms "includes" and "including," when
used in a definition centained in West Virginia Code, chapter 11, article 13C or
these regulations, shall not be deemed to exclude other things octherwise within
the meaning of the term defined. ’ ’

3.13 Leased property. - For property leased or purchased pursuant to a sSo=
called capital lease, as determined under generally accepted accounting
principles, cn or after March 10, 1990, the term "leased property" does not
include property which the taxpayer is required to show on its books and records
as an asset under generally accepted principles of financial accounting. If the
taxpaver is prohibited from expensing the lease payments for federal income tax
purpcses, the property shall be treated as purchased property under this Section
if the property was purchasad or leased on or after March 10, 138%0. Property
leased prior to March 10, 1990 shall be treated as leased property without
regard to whether the lease is5 a capital lease or an cperating lesase.

3,14 New business facsility. - The term "nsw business facility" means a
business facility which satisfies all the requirements of subsections 3.14.1,
3.14.2, 3.14.3 and 3.14.4 of this Section 3.14.

3.14.1 The facility is employed by the taxpayer in the conduct of 2
businesz the net income of which is or would be taxable pursuant to West
virginia GCode, <¢hapter 11, article 21 ‘or 24. Such facility shall not be
considered a new business facllity in the hands of the taxpayer if the
taxpayer’s only activity with raspect to such facility is to lease it to ancther
person or persens. This restriction will not apply where the lease is betwsen
project participants and the lessee’s lease payments de not constitute gqualified
investment, and investment in the property will gqualify only at the level of
third party transactions between a participant and an entity outside of the
circle of project participants under 2.14.3 of these regulaticns.

3.14.2 For pericds subseguent to March 9, 1890, “such facility is
purchased by, or leased to, the taxpayer and placed in service or use on or
after March 1, 1%85. For periods pricr To March 10, 1880, such facility was
placed in service or use on or after March 1, 1985, without regard tc the time
of purchase or leasing.

3.14.3 The facility was net purchased or leased by the taxpayer from
a related person or a project participant, or related person of a preject
participant, in any certified project in which the taxpaver is a participant.
The Tax Commissicner may walve this reguirement 1f the facility was acguired
from a related party for its falir market value and the acguisiticn was not tax
motivated. Nokte that this provisgieon dces not disgualify investment in property
purchased or leased by a project participant from an unrelated outside third
party. However, +the investment in lease or sublease payments betwsen project
participants in such property resulting from a subseguent leass arrangemsnt
would not qualify; neor would the purchase of such property by cone project
participant from ancther project participant gualify.
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3.14.3.1 Given the statutory mandate for a reasonable
construction of the business investment and jobs expansicn tax credit statute
enacted by the Legislature in West virginia Cede §.11-13C-14(b) on March 10,
1990, the Tax Commissioner shall exercise the discration granted in this Section
of these regulations and West Virginia Code §§ 11-13C-3(b)(12)(C) and
11-12c~14{e) {3) (C) by refusing to grant any waiver of the proscription set forth
therein except in extraordinary circumstances.

3.14.4 Such fasility was not in service or use during the ninety (%0)
days immediately prior to transfer of the title to such facility, or prior o
the cormencement of the term of the lease of such facility: Provided, That this
ninety (90) day period may ke walved by the Tax Commissicner prior to March 10,
1590 for good and sufficient cause, and subseguent to March 9, 1930 if the
Commissicner determines that persons employed at the facility may be treated as
"new emplovees” ag that term Ls defined in West Virginia Code § 11-13C-14 and
alsewhere in West virginia Code, chapter 11, article 13C¢ and in these
regulations for periods subsequent to March 3, 16%0.

3.14.5 Notwithstanding <the provisions -of " subparagraphs 3.14.1,
3.14.2, 2.14.3 and 3.14.4 of this Section 3.14, the purchase or leasing of a
facility or of property from a nonparticipant unrelated party by a participant
in a certified project who then leases, subleases or sells such property to a
participant in the same certified proiect may constitute qualified investment in
2 new business facility or in property purchased or leased for business
expansion or in new property, as defined in these regulations if such facility
or property otherwise gqualifies as such in accordance with West Virginia Code
article 11-13¢ and these regulations; and lease, subleass or purchase price
payments between project participants shall not constitute gualified investment.

3.1% New employee.

2.15.1 The term "new employee” means a person residing and domiciled
in this State, hired by the taxpaver to fill a position for & job in this State
which previocusly did not exist in the taxpayer’s business enterprise in this
State prior to the date on which the taxpaver’s cualified investment is placed
in service or used in this State. In neo case shall the number of new employees
directly attributable tc such investment for purpcsaes of this credit exceed the
total pet increase in the taxpayer’s employment in this State: Frovided, That
with respect to taxpayers who file application for certificaticn of a project
under West Virginia Code § 11-13C-4b after March 10, 1990, &nd other taxpayers
which place gqualified investment into service or uss after March 10, 1990, the
Tax Commissioner may reguire that the net increase in the taxpayer’s employment
in thic State be determined and certified for the taxpayer's contreolled group;
and in the case of a project involving more than one {1) person for the
controclled groups of all participants, taken as & whole: Prcvided, however,
That perscns £illing Jobs saved as a direct result of taxpayer’s qualifisd
investment in property purchased or leased for business expansion on or after
March 10, 1990 may be treated as new employszes £illing new jobs if the taxpayer
certifies the material facts to the Tax Commissioner and the Tax Commissioner
expressly finds that:

3.15.1.1 But for the new employer purchasing the assets of a
business in bankruptey under chapter seven or eleven of the United States
Bankruptcy Code and such new employer making gualified investment in property
purchased or leased for business expansion, the assets wcould have been sold by
the United States bankruptey court in a liguidation sale and the jobs so saved
would have besn lost; or

3.15.1.2 But for taxpayer’s gualified Iinvestment in property
purchased or leased for business expansicn in this State, taxpayer would have
closed its business facility in this State, taxpayer would have closed its
business facility in this State and the employees cf the taxpayer located at
such facility would have lost their jobs: Provided, That the Tax Ceommissioner
shall not make this certification unless the Tax Commissicner £indg that the
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taxpayer is insolvent as defined in 11 U.S.C. § 101(21) or that the taxpayer's
business facility was destroved in whole or in significant part by fire, flood
or other act of God. ' .

3.15.1.2.a This Secticn 3.15.1.2 shall apply when,

But  for the making of gqualified investment in property purchased or leased
for business expansion in this State, the business facility in which such
property purchased or leased for business expansion is placed in service or use,
or which itself constitutes property pirchased or leased for business expansion,
would have clesed and the employees at the facility would have lost theilr jobs:
Provided, That the Tax Commissioner shall noct make this certification unliess the
Tax Commissioner finds that the entity which owned the facility prior to the
making of the gualified investm2nt was insolvent as defined in 11 U.5.C.
§ 101(31) immediately prior to the making of such gualified investment, or that
the business facllity was destroyed in whole or in significant part by fire,
flood ¢r other act of God. ’

3.18.1.3 Jobs relating to an insolvent business may be saved by:

3.15.1.3.a The purchase of the assets of an insolvent
entity by an unrelated entity, with or without the making of additional capital
investment to be added to those assets, with the resulting continuation of
employment and operations formerly maintained by the insolvent entity;

3.15.1.3.0b The purchase of, or merger of, an insolvent
entity, by or with an unrelated entity, and the resulting continuatien of
operations formerly carried out by the formerly insolvent entity, and a
resulting continuation of smployment; or ’

2,15.1.3.c Purchase of the assets of an insolvent entity by
a partnership, or the joining of an insolvent entity with a partnership, as a
partner, whereby the assets, or assets and liapilities, of the insolvent entity,
as a partner, are abscorbed by and become assets and liabilities of the
partnership which, subseguent to the addition of the 'insolvent entity as a
partner, shall not be insolvent, with the resultant continuation cf employment
and operations relating to the formerly insolvent entity.

3.15.1.4 Whether a facility was destroyed in whole, or in
significant part, by an act of God depends on the facts and circumstances of
each case. )

2.15.2 A person shall be deemed to be a "new emplovee" only if such
person’s duties in connection with the operation of the pbusiness facility are
on:

3.15.2.1 A regular, full-time and permanent basis; or

3.15.2.2 A regular, part-time and permanent basis: Provided,
That such persen is customarily performing such duties at least twenty hours per
week for at least six (§) months during the taxable year.

3.15.2.3 vpull-time employment” means employment for at least
one hundred forty (140) hours per month at a wage not less than the prevailing
state or federal minimum wage, depending on which minimum wage provision is
applicable tc the business: Provided, That for new Jjobs filled prior =to
March 10, 1990, "full-time eémployment" means employment for at least one hundred
twenty (120} hours per meonth at a wage not less than the prevalling state or
federal minimum wage, depending on which minimum wage provision is applicable to
the business.

43.15.2.4 "DPermanent employment™ does not include employment that

is temporary or seascnal and therefore the wages, salaries and other
compensation paid %o such temporary or seascnal emplcoyees will not be c¢onsidered
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for purposes of this credit.

3.16 New job. - The term "new job" means a Jjob which did not exist in the
business of the taxpayer in this State prior to the taxpayer’s qualified
investment being made, or which ls a saved job as discussed in Sectiocn 3.15 and
the subsections thereof of these regulations and West Virginia Ccde
§ 11-13C-14(e)(4), and which is filled by a new employee.

3.17 New property. - The term "new property" means:

3,17.1 Property the construction, reconstruction or erection of which
is completed on or after March 1, 1985 and which was placed in service or use
after such date; and

3.17.2 Property leased or acguired by the taxpaver that is placed in
service or use in this State on or after March 1, 1985, if the original use of
such property commences with the taxpayer and commences on or after such date.

7
2.17.3 New propsriy must constitute property purchased or leased for
pusiness expansion in crder for investment in such property te gualify for this
credit.

3.18 Criginal use. - The term "original use" means the first use to which
the property is put, whether or not such use corresponds to the use of the
property by the taxpaver.

3.19 Partnership and partner. - The <term "partnership” includes a
gyndicate, group, pocl, jolnt venture or other unincorporated organization
through or by means of which any business, financial operation or venture is
carried on, and which is not a trust or estate, a cerporation or a scle
proprietorship. The term “"partner® includes a member in such a gsyndicate,
group, peol, joint venture or organization.

3.20 Person. - The term "person" includes any natural persomn, corporation
or partnership. '

2.21 Property purchased or leasad for business expansion.

2,21.1 - Included property. - Except as provided in subparagraph
3.21.2, the term "property purchased or leased for business expansion” means
real property, and improvements theresto, and tangible perscnal property, but
only if such real or personal property was congtructed, purchased, or leased and
placed in g=rvice or use by the taxpayer, for use as a component part of a new
cr expanded kusiness facility, as defined in this Secticn, which 1s located
within West Virginia. This term includes only:

3.21.1.1 Real property, and improvements thereto naving a useful
life of four or wore years, placed in service or use on or after March 1, 1985,
by the taxpayer.

3.21.1.2 Real property, and improvements thereto, or tangible
personal property zcguired by written lease having a primary term of ten (1l0) or
more vears and placed in service or use by the taxpayer on cr after March 1,
1985. . :

3.21.1.3 Tangible perscnal property placed in service or use by
the taxpayer on or after March 1, 1985, with respect te which depreciation, or
amortization in lieu of depreciaticn, is allewable in determining the personal
or corporation net income tax liability of ths pusiness taxpayer under West
Virginia Code, chapter 11, article 21 or 24, and which has a useful life, at the
time such property is placed in service or use in this State, of four (4) or
more years.

3.21.1.4 Tangible personal property acgquired by written lease
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having a primary term of four (4) vyears or longer, that commenced and Wwas
executed by the parties thereto on or after Fsbruary 1, 1986, if used as a
component part of a new or expanded business facility, shall be included within
this definition.

3.21.1.5 Tangible personal property owned, or leased, and used
by the taxpaver at a business location cutside this State which is mcved into
this State on or after February 1, 1988, for use as a component part of & new or
expanded business facility located in this State: Provided, That if the
property is owned, it must be depreciable or amortizable perscnal property for
income tax purposes, and have a useful life of four (4) or more years remaining
at the time it is placed in service or use in this State, and if the property is
leased, the primary term of the lease remaining at the time the leased property
is placed in service or use in this State must be four (4) or more years.

3.21.27 Excluded property. - The term "property purchased or leased
for business expansion” shall not include:

3.21.2.1 Property ownad or leased by, the taxpayer and for which
the +axpayer was praviously allowed tax credit for' indfistrial expansion, tax
credit for industrial revitalizatien, tax credit for ccal loading facilities or
the tax credits allowed by West Virginia Code § 11-13C-1 =t sed. (the business
investment and jobs expansion tax credit or supercredit, small business credit
and corperate headguarters relocation credit).

2.21.2.2 Property owned or leased by the taxpayer and for which
the seller, lessor, or cther transfercor, was previcusly allowed tax credit for
industrial expansion, tax credit for industrial revitalization, tax credit for
coal loading facilities, or the tax c¢redits allowed by West Virginia Code
§ 11-13-1 et seg. (the business investment and Jjobs expansion tax credit or

supercredit, the small business tax cradit or thé corporate headguarters
relocation credit).

2,21.2.3 Repair costs, including materials used in the repair,
unless for federal income +%ax purposes the cost oI the repair must be
capitalized and not expensed. :

3.21.2.4 BRirplanes.

3.21.2.58 Property which is primarily used cutside this State,
with use being determined based upon the amount of time the property is actually
used both within and without this State.

3.21.2.6 Property which is acquired incident to the purchase of
the stock or assets of the seller, unless for good cause shown, the Tax
Commissioner consents to waiving this reguirement.

3.21.2.7 Natural resources in place purchased or leased priocr to
March 1, 1985, and placed in service or use after March 9, 1990, or purchased or
leased after March 1, 1985 pursuant to an optisn to purchase or lease such
natural resources in place acguired prior to March 1, 1985 but exercised in
whole or in part on or after March 10, 1990, and not subject to the transition
rules of West Virginia Code § 11-13C-14(c)(2) unless pursuant to a written
contract fo purchase or lease executed pricr te March 10, 1950, and subject, to
one (1) or mcre of the +transition rules set forth in West Virginia Code
§ 11-13C-14({c)(2). Proparty purchased or leased prior to March 1, 1985, but
placed in service or use on or after Msrch 1, 1985 and prior to March 10, 13990
may constitute propsrty purchased or leased for business expansion if other
requirements for such property are otherwise met.

3.21.2.8 Broperty purchased or 1leased on or after March 1G,
1990, and not subject o the transition rules of West Virginia Code
§ 11-13¢-14(c)(2) unless pursuant to a written contract to purchase or lease
executed prior to March 10, 1%%0, and subject, to one {1) or meore of the
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trangition rules set forth in West Virginia Code § 11-13C-14(c)(2), the cost or
censideration for which cannot be guantified with any reasonable degree of
accuracy at the time such property is placed in service or use: Provided, That
when the contract of purchase or lease specifies a minimum purchase price or
minimum annual rent, the amount thereof shall be used to determins the gualified
investmant in such property under West Virginia Code § 11-13C-6 if the property
otherwise gualifies as property purchased or leased for business expansicn.

3.21.3 Assumpticn of liabilities of the seller by the purchaser of
property purchased or leased for business expansion in consideration for such
preperty will count toward” the cost of such property in determining cualified
investment.

3.21.4 Investment in intangibles is excluded from the measure of
property purchased or leased for business expansion.

3.21.5 Purchase date. - Property shall be deemed to have Dbeen
purchased pricr to a specified date only if: :

3.21.5.1 The physical constructlon, rscdnstruction or erection
of the property was begun prior to the specified. date, or such property was
constructed, reconstructed, erected or acguired pursuant to a written contract
as existing and binding on the purchase prior to the specified date;

3.21.5.2 The machlnery or eguipment was owned by the taxpayer
pricr to the specified date or was acguired by the taxpayer pursuant to a
binding purchase contract which was in effect prior to the specified date; or

3.21.5.3 In the case of Lleased property, there was a binding
written lease or contract to iease identifiable property in effect pricor tc the
specified date.

3.22 Purchase. - The term "purchass" means any acguisition of property, but
only if:

3.22.1 The property is not acguired from a perscn whose relationship
to the person acquiring it would result in the disallowance of deductions under
Sectien 267 or 707(k) of the United States Internal Revenue Code of 1554, as
amended, and in effect ¢n January 1, 1985. }

3.22.2 The property is not acguired by cne (1) component member of a
centrolled group from another component member of the same controlled group.
The Tax Commissioner can waive this reguirement if the property was acguired
from a related party for its then fair market value; and

3.22.2.1 Given the statutory mandate for a reasonable
construction of the business investment and jobs expansion tax credit statute
enacted by the Legislature in West Virginia Code § 11-13C-14({b) on March 10,
19590, the Tax Commissioner shall exercise the discretion granted in this Section
of these regulations and West Virginia Code § 11-13C-3(&}(20)(3) by refusing to
grant any waiver of the proscription set forth therein except in extraordinary
circumstances. '

3.22.3 fThe basis of the property for federal income tax purposes, in
the hands of the perscn acguiring it is not determined:

3.22.3.1 In whole cor in part by reference to the federal
adjusted basis of such property in the hands of the person from whom 1t was
acquired; or — R i

3.22.3.2 Under Section 1014(e) of the United States Internal
Revenue Code of 1954, as amended, and in effect on January 1, 1985.

3.23 Qualified activity. — The term "gualified activity" means any business
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or other activity subdect tc the tax imposed by article 12-a or 13 (or both) of
West Virginia Code, chapter 1ll: Provided, That on and after July 1, 1987, the
phrase "qualified activity" means any business or other activity subject to the
tax imposed by articles 13, 13-a, 13-b, 21, 23 and 24 of West Virginia Code,
chapter 11 {or any cne (1) or combination of such articles}, but not the
activity of merely holding empleyment as an employee subject to personal income
tax and subject to withholding by the employer. )

3.24 Related person. = The term "related perscn” means:

3.24.1 A corporation, partnership asscclation or trust controlled by
the taxpayer:

3.24.2 An individuzl corporation, partnership, asscciaticn or trust
that is in control of the taxpayer;

3.24.3 A corporaticn, partnership, assccliation or trust controlled by
an individual, corpcration, partnership, asscciation or trust that is in control
of the taxpayer; or

2.24.4 A member of the same controlled group as the taxpayer.

For purposes of Sections 3.22 and 3.25 of these regulations, "control,"
with respect to a corporation means ownership, directly or indirectly, of stock
pessessing fifty percent (50%) or more of the total combined voting power of all
classes of the stock of such corporation entitled to vote. "Control," with
respect to a trust, means ownership, directly or indirectly, of fifiy percent
(50%) or more of the beneficlal interest in the principal or inccme o©of such
trust. The ownership of stock in a corporation, of a capital or profits
interest in a partnership or association or of a benaficlial interest in a trust
shall be determined in accordance with the rules for c<oenstructive ownership of
stoeck provided in Section 267(c) of the United States Internal Revenue Code of
1354, as amended, other than paragraph (3) of such Sectlon.

3.25 Replacement facllity. = The fTerm "replacement facility" means any
property (other than an expanded faclility} that replaces or supersedes any other
property located within thie State that:

3.25.1 The taxpaver or a related person used in or in connection with
any activity for more than two (2) years during the period of Ifive (5)
consecutive vears ending on the date the rsplacement or superseding property is
placed in service by the taxpavyer. ‘

3.25.2 Iz not used by the taxpayer or a rslated person in or in
connection with any gualified activity for a continuous period of one (1} year
or more commencing with the date the replacement or superseding property is
placed in service by the taxpayer.

3.26 Small business.

3.28.1 July i, 1987 to March 9, 1%90. - For periods prior to
Mareh 10, 1990, and after June 3C, 1987, the term "small business™ means a small
business wnich has either annual payrell or annual gross recelpts of not more
than the following amounts for the first tax year when investment is first
placed in service or usg and beginning during a period listed. Refer to Secticn
7a of these regulaticns for materidl relating to small businesses.

Period ) o !  pnnual Pavroll | Annual Gross Regeipts
! !

July 1, 1987 to December 31, 1988 ! 81,500,000 | £5,000,000

January 1, 1985 to December 31, 1989 | 51,562,050 1 £5,206,850

January 1, 1890 to March 9, 1950 ! $1,637,150 ! $5,457,250

11
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3.26.1.1 annual payroll. - For small businesses which have
placed investment into service or use pefore March 10, 1990, or which are
subj=ct to a transition rule set forth in West Virginia Code
§ 11-13¢-1T11114(¢Yy (2}, the annual payroll of a business shall include the
employees of the_business whether employed on a full-time, part-time, temporary,
or cther basis, during the preceding twelve (12) months, the payroll of the
business shall be divided by the number of weeks, including fractions of a week,
that it has been in business, and the result multiplied by fifty-two (B2).

3.26.1.2 Annual gross receipts. - For small businesses which
have placed investment into service or use befere March 10, 1880, or which are
subject to a transition rule set forth in West Virginia Code § 11=-13C=-14{c)(2),
the annual gross rsceipts of a business shall be calculated as follows:

3.26.1.2.a The "annual gross receipts" of & business which
has been in business for three (3) or more complete fiscal years means the
highest annual gross revenues of the husiness from among the last three (3)
fiscal years. For purposes of this definition, the :gross revenues of the
pusiness includes revenues from sales of tanglble personal property and
services, interest, rents, royalties, fees, commissions “and receipts from any
other source, but less returns and allcwances, sales of fixed assets,
interaffiliated transactions between a business and its domestic and foreign
affiliates, and taxes collected for remittance to a third party, as shown on its
books for federal income tax purposes.

3.26.1.2.5 The annual receipts of a business that has been
in business for less than threes (3) complete £fiscal years means its total
receipts for the period it has been in business, divided by the number of weeks
imcluding fractions of a week that it has been in business, and multiplied by
fifty-two (52). '

3.26.2 Subsequent to March 10, 19%0. - The term "small business”
means a small business which has an annual payroll of cone millicn seven hundred
thousand dollars {§1,700,000) or less, and annual gross receipts of not more
than five million five hundrad thousand dollars ($5,500,000): Provided, That on
or before January 1%, 1991, and on or before each January S5th thereafter, the
Tax Commissioner shall prescribe amounts which shall apply in lieu of the above
amcunts for taxable years beglnning on or after January 1 of the calendar year
in which the determination is made: Provided, however, That this determination
shall not apply to small business projects which have received certification
from the Tax Commissicner prior to March 10, 1990, if the said small business
projects which have previously received certification continue to meet the
reguirements of a small business as In effect at the time of the certification
of the project. Such prescribed amounts shall ke determined in accordance with
West Virginia Code article 11-13C and notice therecf shall be filed in the State
Register. For purposes <f this definition: i

3.26.2.1 Annual payroll. - For small businesses which place
gqualified investment into sService or use after March 9, 1990, and which are not
subject to a transition rule set forth in West Virginia cCode § 11-13C-14(c) (2},
the annual payroll of a business shall include the employees of its domestic and
foreign affiliates, whether empleyed on a full-time, part-time, temporary, or
cther basis, during the preceding twelve (12) months, the payreoll of the
Lusipess chall be divided by the number of weeks, including fracticns of a week,
that it has been in business, and the result multiplied by fifty-twe (52). That
amount shall then be added to the twelve (12) month payrolls of its domestic and
foreign affiliates to determine the annual payroll of the business for purpocses
of this Saction. -

3.26.2.2 Annual gross recelpts. - The annual gross recelipts of a
rusiness shall inciude the annual gross receipts of its foreign and domestic
affiliates.

3.26.2.2.a The “"Annual gross receipts" of a business which
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has been in business for three (3) or more complete fiscal years means the
highest annual gross revenues of the business for the last three (3} fiscal
YEears. For purposes of this definition, the gross revenues of the business
includes revenues from sales of tangible perscnal preperty and services,
interest, rents, royalties, fees, commissicns and receipts from any other
source, but less returns and allowances, sales of fixed assets, interaffiliated
transactions between a business and its domestic and foreign affiliates, and
taxes collected for remittance to a third party, as shown on its books for
federal incom2 Lax purposes. '

3.26.2.2.b The annual recelpts cf a business that has been
in business far 1less than three (3) c¢omplete fiscal years means its total
receipts for the period it has been in business, divided by the number of weeks
including fractions of a week that 1t has bkeen in business, and multiplied by
fifty~two (52).

3.26.2.2.¢ The annual payrcll, annual gross receipts and
annual median compensation reguirements applicable to any small business except
a certified project credit taker under Secticon 3.26.2 of these regulations
shall, be determined when gualified investment is first” placed in service or
use, and the subseguently redetermined inflation adjusted amounts for each year,
shall be the reguirements applicakle tfo that business for each year throughout
the ten (10) year credit pericd and any further carrycver or other extended
credit period for the original credit to which the regquirements relate.

3.26.2.3 Affiliates. - The term "affiliates" includes all
concerns which are affiliates of each other when either directly cor indirectly
one concern controls or has the power to control the other or a third party or
prarties controls or has the power to control both. In determining whether
concerns are independently owned and operated and whether or not affiliation
exlstsy, consideration shall be given to all appropriate £factors, including
common ownership, common management and contractual relations.

3.26.2.4 Concern. - The term "concern” means any business entity
organized for profit (even if its ownership is in the hands o©of a nonprofit
entity), having a place of business located in this State, and which makes a
contribution to the economy of this State through pavment of taxes, or the sale
cr use in this State of tangible personal preoperty, or the procurement or
providing of services in this State, or the hiring cf emplovees whe work in this
State. "Cencern" includes but is not limited to any person as defined in West
Virginia Code §_11-13C-3(b){18).

3.27 Taxpayer. - The term "taxpayer" means any person subject to taxes
imposed by West Virginia Ceode articles 11-13, 11-13a, 11-13b, 11-21, 11-23 or
11-24 or any one cor combination thereof.

3.28 This Code., =~ The term "this Code" means that the Code of ~West
Virginia, 1931, as amended. i ’ R

3.29 This State. = The term "this State" means the State of West Virginisa.

3.3C Used preoperty. = The term "used property" means property acgquired
after February 28, 1885, that is not "new property."

& 110-13C-4. Amount of credit allewed - when investment is placed in service -
time pericd over which investment ¢an be placed in service.

4.1 Amount of credit. = The amount of c¢redit allowable iz determined by

multiplying the amount of the taxpayer’s "gualified investment" (determined
under West Virginia Code § 11-13C-4a or 6, or both and these regulations) in
"property purchased or leased Ifor business expansion" (as defined in West

Virginia Code § 11-12C-3 and 14 and these regulations) by the taxpayer’'s new
jobs percentage (determined under West Virginia Code § 11-13C-7, 4a or 7a and

these regulations). The product of this calculation establishes the maximum
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amount of credit allowable under West Virginia Code article 11-13C, due to the
qualified investment.

4.2 Applicaticen of credit over ten years. - The amcunt of credit allowable
must be taken over a ten (10) vyear period, with certain extensions of this
pericd for carryover rebate credit, credit arising from non-guantifiable
investment and multiple year project credit, at the rate of cne—tenth (1/10th)
of the amount thereof per taxable year (except that rebate credit i3 not limited
by this one-tenth reguirement), beginning with the taxable vyear in which the
taxpayer places the gualified investment in servige or use in this State, unless
the taxpayer elected to delay the beginning of the ten (10) year periecd until
the next succeeding taxable year, except that project credit for a project
available under West Virginia Code § 11-13C-4b(e)(2) shall begin toc be taken in
the year specified therein. This election shall, for all credit taken under
West Virginia Cede article 11-13C, except the small business eredit under
Sectisn 7a +hereof, be made in the annual income tax return filed £for the
taxzble yesar in which credit is first taken on the qualified investment placed
into service or use by the taxpayer. Once mades, the election cannot be revcked.
The annual cradit allewance shall be taken in the , manner prescribed 1in West
Virginia Code article 11-13C. =~ For credit taken under West Virginia Code
11-13C-7a, the electicn to delay the beginning of the ten {10) year period shall
be made in the annual income tax return filed for the taxable year in which
qualified investment is first placed in service or use.

4.2.1  For a nonproject business investment and jobs expansion tax
credit, the entity making the actual investment is the entitv which is entitled
to take the credit. The credit cannct be shared among, or assigned to, other
entities. alsc, the entity making the investment and taking the credit must
also be the entity which is the emplover of the persons holding new Jjobs
attributable to investment. B

4.3 Time owver which investment is placed in service or use. — Property
shall be considered placed in service or use in the earlier of the following
taxable years: B

4.2.1 The taxable vear in which, under the taxpayer’s federal inceme
tax depreciation practice, the period for depreciaticn with respect to such
property begins; or - - :

4.3.2 The taxable year in which the property ls placed in a c¢ondition
or state of readiness and availability for a specifically assigned function.

4.2.3 In the case of & nonproject credit or a multiple party single
year certified project, investment may be placed in service or use over a period
of 36% days, peginning on the date when any porticn or item of property

purchased or leased for business expansion is first placed intc service or use.

4.3.3.1 Any investment made subseguent to the end of the taxable
vear under West Virginia Code § 11-13C-4 .({a three hundred and sixty-five {(365)
day year) must be excluded from the measure of "gqualified investment, and no
business investment and jobs expansion tax credit 1s available for it.

The only circumstance where investment place in service or use over &
pericd of more than cne (1) year can qualify for the business investment and
jobs expansion tax credit is where a multiple vear business investment and jobs
expansion tax credit project has been approved by the Tax Commissicner under
West Virginia Code § 11-13C-4b. Refer to Section 4b of these regulations for a
discussion of multiple year projects. )

4.3.4 In the case of a multiple party certified project, project
investment will be treated as having been placed in service or use beginning o©n
the date when any portion or item of property purchased or leased. for business
expansicn is first placed in service or use by a project participant. The
period for placement of such property into service or use then ends with the
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expiration of 265 days, including the day investment is first placed in service
or use.

4.3.5 In the case of a multiple year, nen-multiple party certified
project, the "three (3) year” multiple year investment period begins on the date
when any portion or item of property purchased or leased for business expansion
is first placed inte service or use. The multiple vear investment period ends
with the end of the taxpayer’s second tax year subsaguent to the taxpayer’s
first tax year during which such properity is first placed in service Or use.
Thus, the "three (3) year" multiple year investment pericd may be as long as
three (3) full years of 3635 days each, or as short as two (2) years and one (1)
day. _
4.3.6 In the case of multiple party, multiple year projects, the
"three (3) year" multiple year investment peried begins on the date which any
portion or item of property purchased cr leased for business expansion is first
placed in service cr use by & preject participant, and ends with the end of the
seccnd tax year subseguent to the end of the first %tax vyear of that same
participant during which such property is first placed in service or use.

4.3.7 1In the case of multiple party, multiple year gertified projects
where +wo (2) or more project participants first place project property
purchased or leased for business expansion into service or use simultanecusly or
or the same date, the multiple vyear project investment period begins on such
date, and ends with the end of the decond tax year subseguent to end of the
first tax year when property purchased or ieased for business expansicdn is first
placed in service or use whigh occurs earliest in %ime among the those same
particular project participants which have first placed investment into service
or uge on the same date. -

§ 110-13C-4a. Credit allowsd for locating cowporate headguarters in this State.

da.l Credit allowed. - A corporation =that presently has its corporate
headguarters located cutside of West virginlia that relecates its corporate
headgquarters in _this State anhd employs, on a full-time basis, at its new
corporate headguarters location, at least fifteen (13) people, whe are domiciled
in this State, shall be allowed credit under West Virginia Code article 11-13C.

4z.1.1 West Virginia Code § 11-13C-3(b)(13), in defining the term
"new employees"” for the purpose of determining the number of new Jobs
attributable to gqualified investment, states, in relevant part, that:

In no case shall the new employees allowed for purposes of
this credit exceed the total increase in the taxpayer’'s
employment in this state.

Thus, the allowable amount of credit must always be based upon the net
number of new jobs created. Any decrease in the number of West Virginia
employees in any area or segment of & taxpayer’s business must count directly
against the number ¢f new Jobs attritufable to gualified investment over the
{generally) ten (10) vear credit period.

4a.2 Determinaticn of c¢redit. - The amount of credit allowed by West
Virginia Cdde § 11-13C-4a. and subsection 4a.1 of <these regulations shall be
determined, a2t the election ¢f the taxpayer: o

4a.2.1 3y multiplying its adjusted qualified investment by its new
iobs percentage (as determingd under West Virginia Ceode § 11=-13¢C-7); or

4a.2.2 By multiplying its adjusted gqualified .investment by ten
percent (10%).

4a.3 Rpplication of credit. - The corporate headguarters relocation credit
allowed by West Virginia Code § 11-13C-42l and Section 4a o©f these regulations
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shall be applied in the manner prescribed in West Virginia Code § 11-13C~5 and
Section 5 of these regulations: Provided, That the amount of corporation net
income taxes against which the credit allowed by West Virginia Code § 11-13C-4a
may be applied, shall be the sum of the corperation net income tax due cn
adjusted federal taxzble income allocated teo this State under West Virginia Code
§ 11-24-7, plus that peortion of the corporation net income tax due on adjusted
federal taxable income apporticned to this State under West Vlrglnla Code
§ 11-24-7, that is further apporticned to the gualified investment using the
payroll factor provided in paragraph (1), subsection (h) of West Virginia Code
§ 11-13C-5. For all other purposes, the credit zallowed by this Section shall be
treated as credit allowed by West Virginia Code § 11-13C-4.

4a3.4 Definition. - For purposes of this Section.

4a.4.1. adjusted gqualified investment. = The term "adjusted gualified
investment" means the taxpaver's qualified investment, as determined under West
Virginia Code § 11-13C-6 znd these regulations, plus the cost of the reasonable
and necessary expenses it ilncurred to relocate its corporate headguarters at a
location in this State from 1ts present location outside this State. :

4a.4.2 Corporate headguarters. — The term "corporate headguarters”
means the place at which the covporat;on has its .commercial domicile and from
which the business of the corporatiocn is primarily conducted.

4a.4.2.1 The +erm "commercial decmicile"” means the principal
place frem which the trade or business of the taxpayer is directed or managed.
A corporation need not. become a domestic West Virginia corporation in order to
have its commercial domicile in West Virginia for purposes of thls credit.

4a.4.3 Reascnabkle and necessary expenses incurred to relocate
corporate headguarters. - The phrase "reasonable and necessary expenses incurred
to relocate corporate headguarters” means only those expenses incurred and paid
by the corporation, to unrelated third parties, Lo move 1ts corporate
headquarters and its corporate headguarters employees to this State that are,
upen application by the corporation, determined by the Tax Commissioner to have
besn both reascnable and necessary to. effectuate the move. For periods
subsequent t& March 10, 1930, such expenses may include releocation allowances or
reimbursements paid to relocated employees who own net more than one percent
(1) of the total egquity of the corporation or any affiliate thereof. For
purpeses of this regulation, any person owning more than one percent (1%) of the
total equity of the corporation or any affiliate of the corporaticon shall be
deemed a related party, and payment to such persons shall not gualify as a
reascnable and necessary expense.

4a.5 Bffective date. = The credit allowed by West Virginia Code § 11-13C-4a
shall be allowsble for corporate headquarters placed in service or use on or
after February 1, 1%85. .

§ 110-13C-4b. Credit allowable for certified projects. — West Virginia Code

§ 11-13C-4b provides for the creation of multiple party and multiple vyear
business Linvestment and Jobs expansion tax creadit projects. A multiple party
business investment and jobs expansion tax credit Droject is one where two (2 or
mere business entitles engage in a business enterprise to. ‘which the project
part;c;pangs contribute property or Jjobs or both. A mu’tﬂple year project is
cne where the qualified investment is placed in service or use over & periocd of
more than one (1} year, up to three (3) tax years. It is possibkble to have a
project which is both a multiple party prcject and a multiple year project.

4b.1 In general. - A project certified by the Tax Commissioner shall be
eligible for the credit allowable by West Virginla Code article 11-13cC. A
project eligible for certification under W. Va. Code. . § 11-13C-4b is one where:

7 4b.1.1 The gqualified investment under West Virginia Code article
11-13C creates at least fifty (20} new Jjobs but such gualified investment is
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placed in service or use over a period of three (3) successive tax years:
Provided, That such gqualified investment is made pursuant tc a2 written business
facility development plan of the taxpayer providing for an integrated project
for investment at one or more new or expanded business facilities, a copy of
which must be attached to the taxpayer’s application for preoject certification
and approved by the Tax Commissicner, and the qualified investment placed in
service or use during the first year would not have keen made without the
expectation of making the gualified investment placed in servize or use during
the next two (2) succeeding tax vears;

4b.1.1.1 Business investment and jobhs expansion tax credit
allowable for gualified inavestment in a multi-year project (or a multi-year,
multiparticipant project) placed in service or use after March 29,1990 may not be
used =c offset severance tax, as provided in ¥W. Va. Code § 11-13C-5(e), unless
one of the transitiocn rules set forth in W. Va. Code § 1l1-13C-14(c)(s)(B) or (C)
applies.

4b.1.1.2 The term “"project” as used in W. Va. Code
§ 11-13C-14(c){B){(ii) and (iv) means and is limited to a multi-year project (or
a multi-year, multiple participant project in which™ gualified Iinvestment
property is placed in service over a period of two or three successive tax
vears; and which ig certified by the Tax Commissioner as a multi-year project
(or as a multi-year, multiple participant preject) under W. Va. Code
§ 11-13C-4b{b}).

4b.1.1.3 The term "plan for an integrated projsct” as used in
W, Va. Code § 11-123C-14(c)(2)(C){ii) includes no more +han two Section
11-13C-14b{a) multi-year (cr multi-year, multiple participant projects) each of
which is certified by the Tax Commissioner under W. Va. Code § 11-13C-4b(b), if
the integrated proiect plan satisfies the reguirements set froth in BSection
14.3.2.3 of these regulations.

4b.2 Application for certification. - The application for certificatien of
a project under West Virginia Code § 11-13C-4h shall be filed with and approved
by the Tax Commissioner prior to any credit being claimed or allowed for the
project’s gualified investment and new Jjobs created as a direct result cof the
qualified investment. This application shall ke approved in writing by all the
participants in +the project and shall contain such information as the Tax
Commigsicner may reguire to determine whether the prcject should be certified as
eligible for credit under .West Virginia Code § 11-13C-4b.

4m.2.1 Projects may be certified under West Virginia Code § 11-13C-4b
subsegquent to the placement of project invesiment into serviece or use and prior
te the taking of project credit on tax returns. If project credit is taken on
any tax resturn prior to project certifiication the taxpayer filing such returns
shall be subject te audit and assessment of tax not paid due to offset by such
credit and shall be liable for payment of tax, penalties, interest and additions
to tax, notwithstanding the fact that project certificaticon may be subsequently
issued. ©nly when project certification is ultimately issued shall the taxpayer
be entitled to credit. However, any penalties, interest and additions to tazx
dus on tax not paid as a result cf the premature application of the credit shall
not be discharged by reason of the issuance of such certification. The
taxpayer, upon receiving certification, may file amended tax returns only for
open tax pericds within the (generally) ten (10} year credit period not
foreclosed by the limitations pericd set forth in West Virginla Code, chapter
11, article 10, ‘and may take the credit against tax on such amended returns.
The filing of such amended refurns shall not result in the discharge of
interest, penalties or additions to tax due as a result of the premature taking
of credit by the taxpaver. Credit which weould have been available had timely
certification been scught and issue for any tax year of the (generally) ten (10)
vear credit period which is foreclosed by the limitations period set forth in
West Virginia Code, chapter 11, article 10 shall ke forfelted.

4pb.3 Taking of credit.
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4B.3.1 If +the certified project £for which gualified investment is
made involves one (1) or more persons making the capital investment and cne (1)
or more perscons, or & combination thersof, creatling at least £ifty (50) new jcbs
at the site of the new or expanded business facility or facilities, then credit
shall be allowed for the certified project based upon the gualified investment
in the certified project (as detérmined under West Virginia Code § 11-13C-6 and
these regulations) multiplied by the project’s new—jobs percentage {determined
under West Virginia Code § 11-13C-7 and these regulations).

4b.3.2 If  the certified project for which gqualified investment 1is
made involves one or more pPersons making the capital investment and one (1) or
more persecns, ©r a combination thereof, creating at least fifty (50) new jobs
1ocated within a fifty (50) mile radius of each new or expanded business
facility in which the gqualified investment is made, then gredit shall be allowed
under this artizle for the certified project based upon the qualified investment
in the certified project (as determined under West Virginia Code § 11-13C-6)
multiplied by fifty percent (50%).

4b.3.2.1 West Virginia Code § 11-13C-4b(a){3) permits.  the
certificaticn of a business investment and jobs expansion tax credit project
creating at least fifty (5C) new jobs located within a fifty (50) mile radius of
each new or expanded business facility. This Section addresses the very limited
situation where investment is made in a business facility, and Jobs having no
permanent and fixed situs are created by that investment. The section does not
apply to a situation where investment is made and jobs are created at two (2) or
mere facilities. It does noét reguire that facilities be located within fifty
{50) miles of each other. It merely reguires that jobs ke created within fifty
{50) miles of any facility.

The fact that two (2) or more facilities in which gqualified investment is
made are more than fifty (50) miles apart will be irrelevant in determining
whether or not the business investment and jobs expansion tax credit will apply-
For purposes of the credit, investment in two (2) or mere facilities would be
treated in the same way as investment in ene (1) business facility if the
business engaged in appears to be a single unified enterprise, and the number of
jobs created at pr within fifty {(50) miles of =ach facility would count toward
fhe determimation of the amount of business investment and 3jcbs expansion tax
credit avallable to the taxpayer.

4b.3.3 The amount of credit allowable, as determined under
subdivision 4b.3.1 or 4b.2.2, above, shall be applied as provided in West
Virginia Code § 11-13C-5, and shall be claimed in the manner specified in the
proiect’s application to the Tax Commissioner for certification under this
Section, by one (1} participant in the project or divided among the several
participants in the project, and for this purpose the numerator of the payroll
factor shall be the total compensation paid in this State during the taxable
year by all project partisipants to all new employees filling the new jobs
created and the denominator shall be the total compensation paid in this State,
during the taxable year by all project participants to their emplcoyees. such
allocation, if approved by the Tax Ccommissioner, shall c¢onstitute a binding
election by the participants in the project fer the entire term during which the
credit attributable to the gualified investment in the certified project may ke
applied to reduge tax liabilities. T

4b.3.3.1 +he three (3) tax year projact investment period will
pegin with the first tax year during which project iLnvestment is first placed
into service or use. IT will end with the end of the sscond fiscal or calendar
tax year subseguent to the end of the “first tax vyear during which project
investment was placed into service or use. See Section 4.3 cf these regulations
for determination of the time over which investment may be placed in service or
use. = : : . . o :

4b.3.3.1.a Investment placed in service or use over
successive years, up to the three {3} tax year maximum for multiple year
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projects, may typically be added to the credit base when placed in service or

use. However, disregarding any rebate credit carryover, the number of years
aver which the credit can be taken is ten (10) years, beginning in each year
when the investment is placed in service or use. Thus, for example,

disregarding & pessible election to delav the beginning of the credit period for
one (1) vyear, investment placed in service or use in year cne (1) would create
credit to be applied from year one (1) tec year ten (10}, and investment placed
in service or use in vear two (2) would create credit to be used from year (2)
to year eleven (1l), etec. The multiple year investment <Jdces not create a
revisad credit; rather, it adds new credit and new credit years to the credit
already in place, and each discrete credit layer is applied ocver a ten (10) year
period. ) e

4b.3.3.1.b A taxpaver having multiple year project cradit
available may, pursuant to West Virglnia Code § 11-13C-4 and Section 4.2 of
these regulations, elect td delay the beginning of the {typically) ten (1C) vyear
paricd over which credit may be taken by one (1) year for any or all of the
three (3) tax years during which project investment may be placed in service oxr
use. Thus, for example, credit arising from yvear ,on2 (1} investment may be
taken beginning in either year one (1) or two (Z). Credit arising from year two
(2) investmznt may be taken beginning in year two (2) or year three (3), and
credit arising from year three (3) Lnvestment may be taken beginning in year
three (3) or vear four (4). This will permit the taxpayer to aggregate any two
(2) successive year’'s credit for purposes of determining the beginning <f the
(typically) t£en (10} year peried for taking the credit agalnst taxes. Credit
for investment placed in service or use in years cone (1) and twe (2} can thus be
tzken beginning in year two (2) or credit for years twe (2) and three (3) can be
taken beginning in year three (3}. ’

4b.3.3.2 The participant or participants claiming the credit for
qualified investments in a certified project shall annually file with their
income tax returns filed under this chapter:

4b.3.3.2.a Certification that the participant’s gualifled
investment property continues to. be used in the project and if disposed of
during the tax year, was noit disposad of prior to expiratiocn of tts useful life;

4b.3.3.2.b certification that the new jobs created by the
project’s gqualified investment continue to exist and are filled by persons who
are residents of this State; and - ’

4b.3.3.2.c such other informaticn as the Tax Commissioner
requires to determine continuing eligibility te c¢laim the annual credit
allowance for the project’s gualified investment. o

4b.3.4 Payroll facteor. - For rmultiple party projects or multiple
year, multiple party preojects where all project participants have only credit
arising from one project available to them, the payroll facter apportionment
fraction described in West Virginia Code § 11-13C-4b(c)(3) should be used by
project participants in determining the amount of tax against which the project
business investment and jobs expansion tax credit may apply.

4b.3.4.1 The statutory scheme set forth in West Virginia Code
§ 11-13C-5 for determining the amcunt cf a given tax against which the business
investment and jobs expansion tax credit can apply is to set up a fraction, the
numerator of which is all wages, salaries and other compensation paid during the
taxable year to all employees of the taxpayer employed in West Virginia holding
positions directly attributable to gualified investment, and the denominator of
which is all wages, salaries and other compensaticn pzid during the taxable year
to all employees of the taxpayer employed in” West Virginia, This fracticn is
then used as a multiplier for determining the portion of each business tax due
{which is solely attributed to and the direct result of the taxpayer’s gualified
investment) against which the business investment and jobs expansion tax credit
can be taken.
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West Virginia Code § 11-13C=5 uses the term "all employees of the taxpayer
employed in this state" for determining bkoth the numerator and denominator of
the multiplier fractlon. This term must be interpreted te mean all employees
employed in West Virginia witheout regard to domicile or rasidence. To interpret
the term otherwise might encourage ktaxpayers to hire non-West Virginia
domiciliaries or nonresidents for jobs not attributable teo gualified investment.
If only West Virginia domiciled residents were counted in the numerator and
denominator, the hiring of non-West Virginians for all Jobs except those
attributable to gualified investment would decreass the denominator and would
result in an increase in the amount of tax against which the credit would be
available. v : ‘

For example: If only jobs held by West Virginia domiciliaries or residents
were counted in determining the numeratoer and dencminator of the multiplier
fraction, and if the taxpayer had one thousand (1,000) numerator category jobs
and four thousand five hundred (4,500) denominator category jobs, the taxpayer
could increase the multiplier by firing three thousand five hundred (3,500) West
Virginians in jobs not related to the investment and hirzing three thousand five
hundred (3,500} out-of-state domiciliaries to replace the West Virginia
domiciled or resident employees. The multiplier wcdld then go from one
thousand/four thcousand five hundred (1,000/4,500),.0r twenty-two pexrcent (22%)
to one theusand/one <thousand (1,000/1,000), or one hundred percesnt (100%},
despite the loss of three thousand five hundred (3,500} j2bs formerly held by
West Virginia citizens. ' ’ '

The policy of recognizing only jobs held by West Virginia domiciled West
Virginia residents in the numerator and dencminator would thus have an effect
contrary to &the purpcse of the business investment and Jjobs expansion tax
credit. . It would.. encourage enmployment of neon-West Virginia employees in
denominator categary jobs not attributable to gualified investment. Since the
number of dencminator category jobs not attributable to gualified investment is
often greater than numsrater category Jjobs, the effect would be te discourage
the hiring of West Virginia domiciliaries or residents.

4b.3.4.2 West Virginia <Code § 11-13C-4b(c)(3) (for multiple
party projects) reguires that the numerateor of ths payrell factor be the total
compensation paid in the State of West Virginia during the taxable year by all
project participants to all "new employees” £filling the "new jobs" created, and
the denominator be the total compensation paid in West Virginia during the
taxable year by all project participants te their employees.

The term "new job" is defined in West Virginia Code § 11-13C=4b(d) (1) as a
job which did not exist in West Virginia prior to the qualified investment being
made, and which is filled by a new emplovee. The term '"new employee" is defined
in West Virginia Code § 11-13C-4b(d)(1l) as a person residing and domiciled in
West Virginia, hired by a participant te fill a pesiticn for a job in West
Virginia whigh did not exist in West Virginia prior to the date on which the
qualified investment is placed in Service or use in West Virginia.

4p.3.4.3 West Virginia Code § 11-13C-5 prescribes the numerator
and the denominator for the payroll factor based upon payroll of "all employees
of the taxpayer employed in this state,” and this term encompasses Jjobs held by
West Virginia domiciliaries and residents as well as employees employsd in West
Virginia who are nct West Virginia domiciliaries or residents. However, the
payroll factor for multiple party projects is more limited. Unlike the payroll
factor specified under West Virginia Code § 11-13C-5, the payroll factor fer
business investment and Jjobs expansion tax ¢redit projects, where all
participants in a multiple party project have such credit available to them from
one or more multiple party or multiple year, multiple party projects, must have
a numerator based upen pavrell of all "new employees™ of all participants
filling "new 3pbs.™ Because the term "new empleyee” is defined to include only
West Virginia domiciled, West Virginia residents, only payrell of West Virginia
domiciled West Virginia residents, including (unlike other payrcll factor
determinaticons under West Virginia Code § 11-13C-5) payroll attributable tao
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part-time employees, will be included in the numerator.

4b.3.4.3.a West Virginia Code § 11-13C-7(e} reads as
follows:

Equivalency of permanent employees. - The hours of
part-time employees shall be aggregated to determine the
number of esguivalent full-time employees for the purpose of
subsection (&) hereof but not for the purposes of subsection
{c) hereof.

This provisicn excludes part-time emplovees from qualifying as employees
holding jeobs "directly attributable to the gqualified investment" under West
Virginia Code § 11-13C-7(c).

West Virginia Code § 11-13C-4b(d) and West Virginia Code § 11-13C-3(b) {13}
define a part-time basis job as cone being performed at lesast twenty (20) hours
per week for at least six (8) months during the taxable ;year. For temporary or
seascnal Jobs, unlike part-time Jjobs, as defined sabove, the hours cannot be
aggregated to determine eguivalent full-time emplovees. ° Indeed, temporary oOr
seasonal enployees are specifically excluded from the definition of "permanent
employees" as defined in West Virginia Code §§ 11-13C~4b(d) and 11-13C-3{b){13),
and payroll. of seasonal and temporary employees cannot be included in the
apportionment fraction numerator for multiple party project participants or any
other project or nonproject crediit taker.

The denominatcr of the factor will be based upon payrcll of all employees
employed in West Virginia without regard to domicile or residence.

4b.3.4.4 The payroll factor under both West Virginia Code
§ 11-13C-5 {for credit takers generally) and West Virginia Code
§ 11=-13C=-45(c)(3) (for multiple party projects) should be calculated for each
year of the ten (10) year (or scometimes  longer) credit period and neither the
humerator nor the denominator should be limited by the number of jobs created
during the three (23) year new jobs redetermination period set forth in West
Virginia Code § 11-13C-8. U : ’

4b.3.4.5 The pavroll factor for nonproject business investment
and jobs expansion tax credit takers, multiple year, nen-multiple party preject
tax credit takers and taxpayers involved in multiple party projects or multiple
year, multiple party projects where one or more project participants is entitled
to a nonproject business investmeént and jobs expansion tax credit or a multiple
year nenmultiple party project oredit in addition to and separate "from the
multiple party or multiple year, multiple party project credit, the numerator of
the payroll factor should bes based upon "empleoyees of the taxpayer employed in
this state whose positions are directly attributable to the gqualified
investment, without regard to residence or domicile; rather than upon only West
virginia domiciled West Virginia residents holding "new Jobs."” The denominator
of the factor will be based upon pavroll of all emplcyeses employed in West
virginia without regard to domicile or residence.

4h.3.4.%6 This subsection prescribes a mathematical procedure to
be used in business investment and jobs expansion tax credit computations for
determining the West Virginia Code § 11-13C-4b(c)(3) and West Virginia Ccde
§§ 11-13C-3(c)(2), (d)(2), (2)(2), (£)(2), (g)(2), (h)(2) and (i)(3) payroll
based ‘tax liability apportionment £fractiocn for multiple project project
participants or multiple business investment and jobs expansion tax credit
taxpayers and entities participating in projects where one or more participants
are multiple project project participants or multiple business investment and
jobs expansicon tax credit taxpayers. o ' ’

4b.2.4.6.a Certain taxpayers have implemented more than one

investment program subject to. business investment and Jjobs expansion tax credit
or are participants in mores than one business investment and jobs expansion tax
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credit project.

This presents a problem in calculating what the tax liability appertionment
fraction should be. The business investment and jobs expansion tax credit
statute requires that a taxpayer determine what portion of its tax liability is
attributable to gqualified investment, and therefore subject to the business
investment and jobs expansion tax credit, by multiplying the total tax liability
for each tax against which the credit can be taken, except for sales tax and the
payroll and property taxes, by a fraction consisting of payroll attributable to
qualified investment over total  West Virginia payroll. For project
participants, the statute requires that the fraction be total payroll of all
project participants attributable to new investment over total West Virginia
payroll of all participants. = )

The statutcry formulas are adeguate in the situation where taxpayers have
only cne nonproject business investment and Jobs expansion tax credit availakle
to them or where all participants in a project have only that project business
investment and jobs expansion tax credit available o them. However, when the
taxpayer has more than one nonproject or project kusiness Iinvestment and jobs
expansion tax credit available, there is no statutory prescription as to how the
payrcll fraction is te be computed, and the computation and simple addition of
two or more statutory fractions may result in a fraction which is more than one
hundred percent {100%). Tt was net the intention of the Legislature to allow
taxpayers to take the business investment and jobs expansion tax credit against
more than one hundred percent (100%3) of business taxes in any glven year. In
the case of a project where one project participant is a participant in other
prcjscts, or has a nonpreoject business investment and jobs expansion tax credit
available in addition to the project business investment and jobs expansion tax
credit, use of such & computation could restlt in a decredse of the fraction
used by the other project participants and could unfairly deprive them of credit
to which they should be entitled.

4b.3.4.6.0 For taxpavers which are multiple project
participants, or which have any combination of multiple projsct and nonpreject
husiness investment and Jobs expansion fax credits available, the numerator of
the payroll fraction should be all payroll attributable to gualified investment
of all participants in all projects in which the taxpayer is a participant, plus
any payreoll attributable to qualified investment for any nenproject  business
investment and jobs expansion tax credit available to the taxpayer. It should
not include any payroll attributable to nonproject business investment and jobs
expansion tax credit gualified investment for other project participants, and it
should not include any payrell attributable to project business investment and
jobs expansicn tax credit qualified investment for other project participants in

projects cther than the projects in which the taxpayer is a project participant.

4b.3.4.6.8.1 The dencminator should be total payreoll
of all West Virginia 3jobs, without regard to domicile on residence of job
holders, of all participants in all projects 1n which the taxpayer 1s a
participant. It should not include West Virginia payroll of other participants
attributable to nenproject business investment and jobs expansion tax credit
qualified investment, and it should not include any payroll attributable to
project business investment and jobs expansicn tax credit gualified investment
for other preject participants in projects other than the prejects in which the
taxpayer is a project participant. ' -

4k.3.4.6.¢ For taxpavers who are participants in only one
project where cne or more of the other participants in that preoject is also a
participant in one or more other projects or has business investment and jobs
expansicn tax credit available from cone or more other project or nonproject
business investment and jobs expansion tax credit investments:

4p.3.4.6.c.1 The numerator should be all payrecll

attributable to gqualified investment of all preject participants in the
particular project in which the taxpayer is involved plus payroll attributable
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te any nonproject business investment and jobs expansion tax credit investment
available to the taxpayer. It should not include payroll attributable to any
ncnproiect business ilnvestment and jobs expansion tax credit investment of any
project participants other than the taxpayer or attributable t¢ project business
investment and jobs expansion tax credit gqualified investment, other than
investment in the project in which the taxpayer is a participant, of any project
participants other than the taxpayer.

4b.3.4.6.c.2 The denominator should be all West
Virginia payroll without regard te domicile on residence of Job holders of all
participants in the particular project in which the taxpayer is a participant,
less the West Virginia payroll of participants in that project, other than the
taxpayer, attributable te nonproject husiness investment and jobs expansicn tax
credit gqualified investment, and less West Virginia payrcll cof participants
other than the taxpayer attributable to project business investment and Jjobs
expansicn tax credit gualified investment cther than gqualified investment in the
project in which the taxpayer is a participant. N ’

4b.3.4.5.4 Numerabtor of the fraction.

4p.3.4.6.4.1 In accordance with Section 4b.3.4.5 of
these regulations, "payroll attributable to gualified investment" for purposes
of calculating the payvrell factor numerator for a "purely" multiple party
prcject taxpayer which is a participant in & multiple party or multiple year,
multiple party project and where nelther the taxpayer nor any other participant
in &he project .in which the taxpayer is a participant is entitled to .2
nenproject credit or a multiple year non-multiple party project credit, the
"payroll attributable to gqualified investment" for the numerator of the payroll
factor should be based upon West Virginia domiciled, West Virginia residents
holding "new 3jobs™ directly attributakle to qualified investment and should
include payroll of part-time West Virginia domiciled, West Virginia resident
employees who meet the statutory definition of part-time emplovess.

4b.3.4.6.d.2 In accordance with Section 4b.3.4.5 of
these regulations, "payroll attributable to gqualified investment” for "purposes
of caleoulating the payroll factor numerator IOr a taxpayer which has more than
cne ncnproject business investment and 4obs expansion tax credit available or
more than one {1) multiple year nonmultiple party project credits available or
which is a participant in a multiple party or multiple vear, multiple party
project, where the taxpaver or any other project participant in the same project
in which the taxpayer is a participant has ecne or more nonproject credits or
mulciple vear, nenmultiple party project credits, the "payroll attributable to
cualified investment” for +the numerator of the payroll factor should be based
upon all full-time employees (excluding part-time “employess) holding jobs
directly attributable to gualified investment without regard to residency or
domicile and not upon "new joks.!

4b.4 Terms defined. - For purposes of this Section:

4b.4.1 New emplovee. - The tferm "new employee” means a person
residing and domiciled in this State, hired by a participant to £ill a position
for a job which previcusly did not exist in this State pricr te the date on
which the project’s qualifisd investment is placed in service or use in this
State. In no case shall the new employees allowed for purposes of this credit
exceed the total increases in the number of psrsons employed by the project’s
participants (considered as a group) in this State. A person shall be deemed to
be a "new employee" if such person’s duties in connection with the opsration of
the certified project are on:

4b.4.1.1 A regular, full-time and permanent basis.
4ib.4.1.1.a For projects for which the application for

certification was filed prior to Margh 10, 1990, "full-time employment"” means
employment for at least one hundred twenty {120} hours per month at a wage not
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less than the prevailing state or federal minimum wage, depending on which
minimum wage provision is applicable to the business.

4b.4.1.1.b For projects for which the applicaticon for
certification was filed after March 9, 1530, “full-time employment" msans
employment for at least one hundred forty (140) hours per month at a wage not
less than the prevailing state or federal minimum wage, depending on which
minimum wage provision is applicable to the business.

4b.4.1.1.c . "Permanent emplcoyment” does net include
employment that 1s temporary or seasonal.

4b.4.1.2 B part-time basis, provided such perscn is customarily
performing such duties at least twenty (20) hours per week for at” least six {6)
months during the taxable year.

4b.4.2 Participant. — The term "participant" means any person who
directly makes a gualified investment in a certified project, or who employs
persons filling the jobs certified by the Tax Commissioner as being new jobs
created as a direct result of the project’s gualified invéstment.

4b.5 Effective date. :
4p.5.1 West Virginia Code § 11-13C-4b shall apply to a project having
gualified investment of at least fifty (50) miilicon dollars placed in service or
use between March 1, 1985 and February 1, i85, and shall also apply to
gualified investment made on ox after February 1, 1986.

4b.5.2 Special reguirements for fifty million dollar ($50,000,000)
projects placed in service or use between ¥March 1, 1985 and Fabruary 1, 1986.

4v.5.2.1 The application for project certification for a project
having gualified investment of at least fifty milliecn dollars {$50,00C,000)
placed in service or use between Mareh 1, 1985 and February 1, 1986, shall be
deemed +imely filed under West "virginia Code § 11-13C-4b only Lf such
application is filed with the Tax Commissioner prior to December 31, 1886:
Provided, That <the Tax Commissioner shall not certlify such project until the
project participants certify that at least fifty (50} new jobs were created by
them pricr to January 1, 1988, ag’a direct result of their gualified investment
in the project, and that such jobs 4id not previously exist in this State,
determined as of January 31, 1986; that the inclusicn of such property shall not
give rise to a refund or credit of any taxes administered under chapter 11 of
tne West Virginia Code for taxable years ending before Japuary 1, 1987, and that
the ten (1C} year credit period for such certified project shall begin with the
current taxable year of the project participant or participants who will be
claiming the allowable credit. o

4b.4.2.2 West Virginia Code § 11-13C-4b(e) (1) reads as follows:

This Section shall apply to a project having qualified
investment of at least f£ifty million dollars placed in
service or use between the first day of March, one thousand
nine hundred eighty-five and the first day of February, one
thcusand nine hundred eighty-six, and shall alsc apply o
qualified investment made cn or after the first day of
February, cne thousand nine hundred eighty-six.

Thiz language cannot _be interpreted as allowing -totally unrestricted
availability of the business investment and jobs expansion tax credit for future
investment without regard to how far into the future that investment might cegcur
after +the initial investment which created the new Jjobs regquired for
qualification under the section. Such an interpretation would be inconsistent
with the legislative purpose underlying the Business  Tavestment and Jobs
Expansion Tax Credit Act.
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West Virginia Code § 11-13C-4b{a)(l} sets forth the maximum time pericd to
be found under the provisions of the business investment and jobs expansion tax
credit statute over which investment may be placed in service or use in a
business investment and jcbs expansicn tax credit project. This maximum time
pericd is three (3) years. B

West Virginia Code § 11-13C-4b{e;} (1} expressly mandates that the section
shall apply to investment placed in service or use betwesn March 1, 1985 and
February 1, 1886, and after February 1, 1886, West Virginia Code
§ 11-13C-4b(a)(l) sets forth the maximum time period provided in the statute for
placing investment in service or use. Thesa subsections can be read in pari
materia to limit the time over which investment qualified for cresdit under West
Virginia Code § 11-13C-4bie) (1) <an be placed iIn service or use after
February 1, 1986 to include _only that investmenc placed in service or use after
February 1, 1986 through the end of the second taxable year subseguent to the
end of the tax vear during which February 1, 1986 occurread.

Thus, the three (3) year maximum time limitation zet forth in West Virginia
Code § 11-13C-4b({a)(l) would apply tec investment made subseguent to February 1,
1986 for West Virginia Code § 11-13C-db(e)(l) fifty millien dellar {$350,000,000)
projects in service or use betwsen March 1, 1985 and February 1, 1986.

4b.6 Preoject participants.

4b.6.1  The business investment and jobs expansion tax credit ig not
adversely affected if a project participant is dropped and a substitute
participant or the remaining participants take the place cof the dropped
participant so that the number of jobs and investment property in service or use
remains substantially unchanged. If a participant is dropped or a substitute
participant is added, the project participants must file an amendment %o the
application for project certificaticon and written business facility develeopment
plan reflecting the change, and must obtain approval of the amendment from the
Tax Commissioner. '

Ab.56.2 Crdinarily where a new project participant is to be added cr a
new project participant is to ke substituted for a former project participant,
the Tax Commissioner will reguire the projsct participants to obtain approval
from the Tax Commissioner for such a substitution and tc amend the applicatien
for project cartificatien prier to the addition or substitution cf the new
project participant. Failure to submit an amendment for participant addition or
substitution pricr to such addition or substitution shall result in an invalid
and unrecognized addition or substitution until such amendment is submitted to
the Tax Commissioner and appreved by the Tax Commissioner.

If project credit is taken on any tax return prior to such approval, bhased
in whole or in part upon the participaticn of a new or substitute proposed
project participant not yet approved by the Tax Commissioner, the taxpaver
filing such returns shall be subject to the same treatment specified under
Section 4b.2.1 of these regulations as a taxpayer who takes project credit for a
proposed certified project prier to, or in the absence of, the issuance of
project certification under W. Va. Code § 11-13C-4b.

4b.6.3 for a single year, multiple party project, an added project
participant whose investment is place in serviee or use in the one (ly year
project investment period and whose new jobs are in place within the three {3)
year new jobs redetermination pericd set farth in West Virginia Code
§ 11-13¢-7(f) wili have such investment and ° jobs counted toward the
determination of the amcunt of the project credit. Any investment placed in
service or uses or jgbs created by a project participant after the relevant one
(1) year project investment pericd or three (3) year new jobs redetermination
pericd have expired would not count toward the credit.

4b.6.3.1. New project participants may not be added to a single
year, multiple party project subsequent to expiration of the three hundred
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sixty-five (363) day project investment period. Although other entities cculd
engage in the project enterprise after the above described three hundred s$ixty-
five (365) day investment period has expired, such entitlies could not be added
as new prcject participants. However, substitute project participants acting as
successors to already participating participants could be substituted subseguent
to the end of the above-described three hundred gixty-five (365) day period so
long as <the total number of jobs is substantially unchanged and gualified
investment propsrty in service or use is substantially unchanged.

4b.6.4 TFor a multiple year, multiple party project, an added project
participant whose investment is placed in service or use in the three-year
multiple vyear project  investment period set <forth in West Virginia Code
§ 11-13C-4k{a)(1l), and whose new jobs are in place in the final year of the
three (3) year new jobs redetermination peried set forth in West Virginia Code
§ 11-13Cc-7(fH, will Thave such investment and jobs counted toward the
determinaticon of the amount of the project credit. Any investment placed in
service or uss or jobs created by a project participant after the relevant three
(3) year periods have expired would not county toward the credit. These periods
are coterminous in the case of multiple year or mulziple party, multiple year
projects. v - :

4b.5.4.1 New project participants may net be added, except as
successors tc ongoing participants, after expiratieon of the thres (3} year new
joks redetermination period or the three (3) year project investmant period set
forth in West Virginia Code .§ 11-13C-7(I} and = West Virginia Code
§ 11-13C-4b{a) (1), respectively. " These periods  would typlcally end
simultansously with the end of the second tax year subseguent to the end of the
tax year during which project investment was first placed "in service or use.
Refer to Section 4.3 of these regulations for discussicn of investment periods.

4b.6.4.2 although other entities could engage in the project
enterprise after the above-described three (3) year periods have expired, such
entities could not be addsd as new project participants. Bowever, substitute .
project participants acting as Successors fo already participating participants
could be substitutsd subseguent to the end of the above-described three (3) year
periods s¢ leng as the total number of jcbs and gualified investm2nt in service
or use remained substantially unchanged. T '

4b.6.4.3 Addition or substitution of a project participant will
reguire submission of an amendment toO the applicaticn for project sertification.
Such amendment can consist of a letter identifying the new or substitute
participants and describing the change socught. The letter should centain or be
accempanied by a properly executed statement of participation from each new or
substitute participant, and an agreement executed by the new or substitute
participants to the plan of credit allocation among project participants in
effect for the project.

4b.6.4.4 Addition or substitution of project participants must
be approved by the Tax Commissioner prior to the additicn cr supstitution.

4b.6.4.5 Nothing her=in shall be construed to preclude +the
transfer or cale of gqualified investment to & successor in business as set forth
in West Virginia Code § 11-13C=% &t any time during the life of the credit. The
employess of a successor will ke considerad new employees to the extent they
replace or succesd ijcbs held By employees €£illing new jobs of the business
transferred, provided that such replacement or successor employees are West
Virginia domiciled, West Virginia residents and otherwise £fulfill the
reguirements, as appropriate, of new employees £filling new jobs in accordance
with Article 13C, Chapter 11 of the West Virginia Code.

4b.7 Information disclosure. - A taxpayer which is a preject participant in
a duly certified multiple party project under West Virginia Code § 11-13C-4Db

shall be considered an interested party under West Virginia Cede § 11-13Cc=54(f)
with relation_ to all other taxpayers shown by Department of Tax and Revenue
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records or certification letters, applications for project certificatlion,
rulings of the Department, regquests Ior rulings, or background file documents
relating to ~the business investment and jebs expansion tax credit to, be
participants in . the same certified project as such taxpayer. All communications
betwean the Departmenu of Tax and ERevenue and any participant in the same
project as the taxpayer relating to the credit, except for tax returns, audits,
assessments and communications not deemed appropriate for disclosure by the Tax
Commissicner or not subject to disclosure by the Tax Commissioner, shall be
dicsclesable to such taxpayer under West Virginia Ceode § 11-10-5d(f). The Tax
Commissioner shall have absolute discretion to grant or refuse disclosure of
infermation under this Section.

4b.8a Apvlication of recapture tax under Secticn 11-13c-8a of fhe West
Virginia Ceods to multxple partv D*qlgcts aﬂd nultiple vear Drowects -

4b.8a.1 ~ Recapture tax for multiple partv projects. - In _the case of
multiple partv proiects, the tax imoosed bv West Virainia Code § 11-13C=8a shall
be the Joint and several liapility of all project participants in a multiple
party business lnvestment and jobs exvansicn tax credi it proiject certified under
West Virginia Code S 11—13C Ah, notwithstanding fhe fact that one or more of the
participants has_never taken the credit or been entitled to take the credit
acainst tax under the plan for allocation of project credif among proiect
participants. The amount of the tax credit upon which the recapture %fax is to be
calculahedrfo; multiple party oroijests shall be the amount of the sum of tax
credit claimed by all project participants in total. The cualified investment
property, the Dremature removal of which from service will regult in a recapture
tax liapility is anv_ item of cuallfled inyestment oroperiy in place with anvy
proiect Dart~c1pant in a Droqect.

4».8a.1.1 For purposes of the determination of whether 2
recapture tax liability 1s due, in no case shall the new emplovees allowed for
purpcses of this credit exceeq“‘ne total increases in the number of versons
emploved bv the prowec:’s participants (considered as & groum} in this State
pursuant to the recuirements of West Virginia Code &5 11=-13C-3(b) (13},

11~ 13C-4b(d){1] ana 11- 13C—14(e)(4)(R)-

Example 1:

{1) Company A has a manufacturing facility in West Virginia which emwnloys
80 vpersens. That facility has been in cperation for several vears, and
investment in the facility, and dobs in place in the fagility have never
resulted in the availabilitv of the business investment and 30DS expansion tax
credit. :

{2) Companv A, Company B and Company C agree to engage in a business
enterprise which will gualifyv for the business investment and {cobs expansion tax
credit, and thev seek and obtalv certification of the profect as a multiple

party business investment anda Jobs expans*on tax c*edlt project.

{3) The proiect partxcmoants nlace a gualified investment in service in
West Virginia in vear 1 {which is subsequent %o March 12, 19943), and create &0
new Gobs at the new proiject faciiitv. The partLCLDants_become entitled to the
business lnvestment z2nd Sobs expansion tax credit based upcn the gualified
investment and new ﬂobs'attrmbutamle to the new. facilitv.

(4) The participants apply the business investment and jobs expansion tax
credit against their tax liabilities in yeawrs 1 through 4, then in vyear 5,
Company A_ghuts down the old manufacturing facility, and the 30 versons empiocved

there lose thelr iobs.

—— B — -

The prodiect participants are subtdesct to the rzauirements of W. Va. Cocde §

11-13¢-8(=y for +the reduction in the number of emplovees, even though the

employees whose joks are attrlbutab1e to the nmew facllity are still in place.
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The number of new jobs in nlace is zero based upon the loss of 8C jobs
which were in place at the old facilitv.

80 jobg =t the new facility - 80 jobs lost = zero new jebs

The participants would not be subject to the recapture fax imposed under W.
Va. Code § 11~13C-8z hecause only on2 of the two conditions necessary for the
imposition of the recapture tax has occurred. There has been 2 loss of new iobs,
pursuant to the net iobs rule, but there has not bsen a premature cessation of
the use of qualified investment property. .

Example 23

Given the same facts as set forth in Example 1 of this subsecticon, except
that, in addition to the shut down of the old manufacturing facility, one of the

participants incidentally rémgyes Zn item of cualified investment property from

service =t the new facility priocr to the end of its Luseful life, as determined
under W. Va. Code § 11-13C-6¢: ot

r
The participants, Company A, Company B, and Compafiy C, are dointlv and
severallv liable for the recapture tax imposed by W. Va. Ccode § 11-13C-8a, based
uoon the mremature cescaticn of use of gualified- investment property and the
loss of new job&, notwithstanding the fact that all jobs attributable to the new

project facility remain in plage.

4b.8a.2 ~ Recapture tax for multiple year projects. — In the case of
multiple vear prodects, the business investment and jobs gxpansicn tax credit or
smell business tax credit is available foxr qualified investment wplaced in

service over a period of three tax vears. The three (3) tax vyear project

investment percicd beghkns with the first tax vear during which oroject investment
ig first placed intc service or use. It ends with the end of the second fiscal
or calendar tax vear cubseguent to the end of the fiyst tax vear during which
the proiect investment was olaced into service or use. Section 4.3 of this rule
sets forth the mechod for determining the time over which investment may be
placed in service or use. ' ) '

4b.8a.2.1 Tnvestment vlaced in service or use over successive
years, up to the three (3) tax vear maximum for multiple vyear proijects, mayv
tvpically be added to the credit base when placed in service or use. However,
disrecarding any credit carryover, the number of vears over which the credit ¢an
be taken isg ten (10} vears, beginning in each yvear when the investment ig placed
in service or use. Thus, for example, disfegarding a2 possible electicn to delay
the becinmnina of the credit period fer one (1) vyear, an investment placed in
service or use in vear one (1) would create credit to be applied from year ons
(1) to vear ten (10}, and investment placed in service or use in vear two (2)
would create credit to be used from vear {2} to vear eleven (113}, etc. The
multiole vear investment deoes not create a revised credit: rather, it adds new
credit and new orsdit vears to the credit already in place, and each discrete
credit layer is applied over a ten (10) vear period.

4b.8a3.2.2 A taxpaver having multiple vear project credit
available mav, pursuant to West Virminia Code § 11-13C-4 and Section 4.2 of this
rile, eleck o delay the beginning of the {(tvpicallv]) ten (10) vear period ocver
which credit mav be taken by one (1) vear for anv or all of the three (3) tax
years during which project investment mav _be mlaced in service or use. Thus,
for example, credit ariging from year cne (1) investment may be tazken beginning
in either vear one (1) or two (2). Credit arising from vear WO (2% investment
mav be taken begipning in vyear two (2) or vear three (33, and _credit arising
from vear three (3] investment may be taken becinning in yvear three (3) or year
four (4). This permits the taxpaver to aggregate any two (2) successive year’s
credit Zor purposes of determining the beginning of the (typicallv) ten (103
vear period foxr taking the credit acainst taxes. Credit for investment placed
n service or use in vears one (1) and twe (2) can thus be taken beginning in
vear two (2% or credit for years two (2} and three (3) can be taken beginning in
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year three (3).

4b.82.2.2 = In the case of multiple vear property, the economic
useful life of property for purposes of determining whether there has been a
premature cessation of the use of qual fied investment property shall be
measured commencing with the date during the three fax vear proiject period on
which <the property was mwlaced in service as designated in W. Va. Code _§
11-13¢c-4. However, the recapture fax shall be calculated based upon the entire
business investment and jobs expansion tax credit or small business tax credit
faken by the taxbaver for the particular entitlement arising out of the
investment, notw1thstahdlnq the fact that the disposzl of propertv which gave
rige to the recapture tax may have been placed into service in a vear other than
veay one.

For Example:

(1} cCompany A undertakes a development which is cortified as a multiple
year business_ lnvestment and 7obs expansion tax credit.

(2} Company A places gualified investment promertv ‘1 into service in tax
year one, and proceeds to take the credit against tax.

({3} Companvy & places gualified investment Dropertv 2 inte service in tax
ear 2. : B A

(4) Company A places gualified investment property 3 inte service in vear

(%)

{(5Y In vear & of the ten vear credit period, (beqinning from vear 1),
Company & Drematurely ceases use of the gualified investment property purchased
in vear 3, and terminstes the emplovment of ten workers so that the number of
dobs in place on the profect is now less than 50.

Company A is lisple for a_ recapture tax calculated based upon the amount of
tax credit taken from vear 1 throuanh vear &, even though thé propertv, the

cessation of use of which ktriggered the application of fhe recapture tax, was
not placed into service uhtll tax vear 3.

§ 110-13C-5. Application of annual credit allowancge.

5.1 In general. - The aggregate annual credit allowance for the current
taxable vear is an amount egual ko the sum of:

§.1.1 The one-tenth part allowed under West Vlrgwn;a Code § 11-13C-4
for gualified investment placed into service or use during a pricr taxable vear,
plus

5.1.2 The one-tenth part allowed under West Virginia Code § 11-13C-4
for qualified investment placed into service or use during the current taxable
year, plus

5.1.2 The one-tenth part allowed under West Virginia Code § 11-13C-4a
for locating corporate headguarters in this State; or the amount allowed under
West Virginia Cocde § 11-13C-7a for the taxable year.

5.2 &2application of current year annual credit allowance. - The amount
determined under Section 5.1 shall be allowed as a credit against that porticn
of the taxpayer’'s State tax liability which is attributable to and the direct
result of the taxpayer’s gualified investmenit, and shall be applied as provided
in West Virginia Code § 11-13C-5{c) through (k), roth inclusive, and in Ssctions
5.3 through 5.1il, beth inclusive, of these reguWEizons and the subsections
thereof.

5.3 Business and cccupation taxes.
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5.3.1 that portion of the allcwable credit attributable to gualified
investment in a business or other activity subject to the taxes imposed by West
virginia Code article 11-13 shall first be applied to reduce up to eighty
percent (80%) of the taxes imposed by West Virginia Code article 11-13 for the
taxable year (determined before application of allowable credits against tax and
the annual exemption).

5.3.2 If +the taxes due under said article thirteen are not sclely
attributable to and the direct result of the taxpayer’'s qualified investment in
a business or other activity taxable under West Virginia Code article 11-13 the
amount of such taxes, which are so attributable, shall. be determined by
multiplying the amount of taxes due under sald article thirteen, for the taxable
year {determined before application of any allowable credits against tax and the
annual exemption), by a fraction, the numerator of which is all wages, salaries
and other compensation paid during the taxable year to all employees of the
taxpayer employed in this State, whose positions are directly attributable to
the qualified investment in a business or other activity taxable under article
thirteen of this chapter. The denominater of the fraction shall be the wages,
salaries and other compensation pald during the taxable year to all employees of
the taxpayer, employed in this State, whose positions aré directly attributable
to the business or cther activity of tHe taxpayer, that is taxable under the
said article thirteen. - - o : - :

£.3.3 The annual exemption allowed by Section three of said article
thirteen, plus any credits allowable under West Virginia Code articles 11-13-4d
and 1il-13-e of shall be applied against and reduce only the portion of article
thirteen taxes not apportioned to the gualified investment under West Virginia
Code article 11+13C:  Provided, That any excess exemption or credits may be
applied against the amount of article thirteen taxes apporticned to the
gqualified investment under West Virginia Code article 11-13C, that is not offset
by +the amount of annual credit against such taxes allowed under West Virginia
code article 11-13C for the taxable vear, unless their application is otherwise
prohibited by West Virginia Code chapter 1l.

5.4 Carrier income taxes.

5.4.1 .That portion of the allowable credit zaitributakle to gqualified
investment in a business cr other activity subject to the taxes impossad by West
Virginia Code article l1-12a, shall first be applied to reduce up to eighty
percent of the taxes imposed by West Virginia Code article 1l1-12a, f£for the
taxabkle year.

5.4.2 Tf the taxes due under said article twelve-a are not solely
attributable to and the direct result of the taxpaver’s gualified investment in
a business or other activity taxable under said article twelve-a, the amount of
such taxes, wnich are so attributakle, shall be detsrmined by multiplying the
amount of taxee due under said article twelve-a, for_ the taxable year, by =a
fracticon, the numerator of which is all wages, salaries and other ‘compensaticon
paid during the taxable year to all amployees of the taxpayer employed in this
State, whose positions are directly attributable to the gualified investment in
a business or other activity taxable under sald article twelve-a. The
deneminater of the fracticn shall be the wages, salaries and other compensatlon
paid during the taxable year to all employees of the taxpayer, employed in this
State, whose pesitions are directly attributable to the business or other
activity of the taxpayer, that is taxable under said article twelve-a.

5.5 Severance taxes.

5.5.1 ©On and after July 1, 1987, for investment placed in service or
use prior to March 10, 1990 or investment subject to.the transition rules set
forth in West Virginia Code § 11=13C-14{(g)(2), that portion of the allowable
credit attributakle to gualified investment in a business or other activity
subject to the tax impeosed by West Virginia Cede article 11-13a, and qualified
investment in a business or activity that was subject to the tax imposed by said
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article thirteen of this chapter prior to said first day of July, but on and
after said first day of July, is subject to the tax imposed by West Virginia
Code article 13a, shall first be applied to reduce up to eighty percent (80%) of
the taxes imposed. by said article thirteen of this chapter pricr to said July 1,
but on and after said July 1, is subiect to the tax imposad by West Virginia
Code article 11-13a, shall first be applied to reduce up to eighty percent (8C%)
of the taxes imposed by said article thirteen-a for the taxable year (determined
before applicatioil of any allowable credits against tax and the annual exemption
gredit.)

5.5.2 .If the taxes due under said article thirteen-a are not solely
attributable to and the direct result of the taxpayer’'s gqualified investment in
2 business or other activity taxable under said article thirteen-a, the amsount
of such taxes, which are so attributable, shall be determined by multiplying the
amount of taxes dus under said article thirteen-a, for the taxable vyear
{determined before application of any allowable credits against tax), by a
fraction, the numerator ¢f which is all wages, salaries and other compensation
paid during the taxable year to all employees cf the taxpayes employed in this
State, whose positions are directly attributable tc the gqualified investment in
a business or other activity taxable under saild article thirteen-a. The
denominator of the fraction shall be the wages, salaries and other compensation
paid during the taxable year to all emplovees of the taxpaver, employed in this
State, whose positions are directly attributakble to the business or other
activity of the taxpayer, that is taxable under said article thirtesn-a.

5.5.3 Any credits allowable undear West virginia Code articles 11-13D
and 11-138, shall be applied against and reduce only the portion of article
thirteen-a taxss not appertioned to the gqualified investment under West Virginia
Code article 131-13C: Provided, That any excess credits may be applied against
the amount of article thirteen taxes apportioned to the gualified investment
under West Virginia Coéde article 11-13¢, that is not offset by the amount of
annual credi: against such taxes allowed under West Virginia Code article 11-13C
for the taxable year, unless their application is ctherwise prohibited by West
Virginia Code article 11-13C.

5.6 Telecommunications taxes.

5.6.10n and after July 1, 1987, that portion of the allowable credit
attributable to gualified investment in a business or other activity subject to
the taxes imposed by West Virginia Code article 11-128, shall first be applied
to reduce up to eighty percent (80%) of the taxes lmposed by West Virginia Code
article 11~-135 for the taxable year (determined before application of allowable
credits against tax) and qualified investment in a business or activity that was
subject to the taxes imposed by West Virginia Code article 11-12A prior to 'said
July 1, but con and after said July 1, is subject to the %tax imposed by West
Virginia Code article 11-13B. ' ' '

5.6.2 TIf the taxes due under said article thirteen~-b are not sslely
stkributable to and the direct result of the taxpaver’s gualified investment in
a business or .cther activity taxable under West Virginia Ccde article 11-13B,
fhe amount of such taxes, which are so attributable, shall ke determined by
multiplying the amount of taxes due under said West Virginia Code article
11-138, for the taxable year (determined before application of any allowable
credits against tax), by a fraction, the numerator of which is all wages,
salaries and other ccmpensaticn paid during the taxable year to all employees of
the taxpayer employed in this State, whose positions are directly attributable
to the gualified investment in a business or other activity taxable under West
Virginia Code article 11-13B. " The dencminatcr of the fraction shall be the
wages, salaries and other compensation paid during the taxable year to all
employees of the taxpayer, employed in thls State, whose positions are directly
attributable te the business or other activity of the taxpayer, that is taxable
under West Virginia Code article 11-13B. '

5.7 Busginesg franchise tax.
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5.7.1 On and after July 1, 1987, that portion of the allowable credit
attributable te gqualified investment in a business cor activity subject to the
taxes imposed by West Virginia Code article 11-23, and gualified investment in a
business or activity that was subject to the taxes imposed by West Virginia Code
article 11-13 pFior to said July 1, but on and after said July 1, is subject to
the tax imposed by West Virginia Code artiecle 11-23, shall first be applied to
reduce up Lo =ighty percent (30%) of the taxes imposed by said article twenty-
three for the taxable year (determined after application of the credits against
tax provided in West Virginia Code § 11-23-17, but before application of any
other allowable credits against tax). |

5.7.2 TIf the taxes due under said article twenty-thres are not solely
attributable to and the direct result of the taxpayer’s gualified investment in
a business or other activity taxable under article twenty-three, for the taxable
vear (determined after application of the credits against tax provided in
Section seventeen of said article twenty-three, but before application of any
other allowable credits), by a fraction, the numerator of which is all wages,
salaries and other compensaticn paid during the taxable year to all employees of
the taxpayer employed in this State, whose positions are directly attributable
to the gualified investment in a business cor other activity taxable under West
Virginia Code article 11-Z23. The denominator of the fraction shall be wages,
salaries and other compensaticn paid during the taxable year to employees of the
taxpayer, employed in this State, whose pesitions are directly attributable to
the business or other activity of the taxpayer that is taxable under West
Virginia Code article 11-23.

5.7.2 any credits allewable under West Virginia Code articles 13D and
13E shall be applied against and reduce only the portion of article twenty-three
taxes not appeorticned tc the gqualified investment under West Virginia Code
article 11~-13C. Provided, That any excess exemption or credits may be applied
against the amount of article twenty-three taxes apporticned to the qualified
investment under West Virginia. Code article 11-13C that is not offset by the
amount of annual credit against such taxes allowed under West Virginia Code
article 11-13¢ _for the taxable vyear, unless their application is otherwise
prohibited by West Virginia Code chapter 11. ‘

5.8 Corporation net income taxes.

5.8.1 After applicatien of West Virginia Code §§ 11-13C-5(g) through
(g}, both inclusive, and Ssctiocns 5.3 through 5.7, beth inclusive, of these
regulations and the subsections thereof, any unused credit shall next be applied
to reduce up tc eighty percent (80%) of the taxes imposed by West Virginia Code
article 11-24 for the taxable year (determined before application of allowable
credits against tax).

5.8.2 If the taxes due under sald article twenty-four (determined
before application of allcwable credits against tax) are not sclely attributable
to and the direct result of the taxpayer’s gualified investment, the amount of
such taxes which are so attributable, shall be determined by multiplying the
amount of taxes due under said article twenty-four for the taxable year
{(determined before application of allowable credits against tax}, by a fraction,
the numerator of which is all wagss, salaries and other compensation paid during
the taxable year to all employees of the taxpayer employed in this State, whose
pesitions are directly attributeble teo the gualified investment. The
denominator of the fraction shall be the wages, salaries and other compensation
paid during the taxable vear to all emplcoyeses of the taxpayer, employed in this
State. . . - - . -

5.8.3 any credit allowable under West Virginia Code article 11-24
shall be applied against andé reduce only the amount of article twenty-four taxes
not apportioned to the qualified investment under West Virginia Code article
11-13C: Provided, That any excess credits may be applied against the amount of
article twenty-four taxes apportiocned t¢ the gualified ipvestment under West
Virginia Code article 11-13C that is not offset by the amount of annual credit

32




State Tax Department i )
Title 110 : I o - o -
Series 13C : T

against such taxes allowed under West Virginia <Code article il-13Cc for the
taxable vear, unless their application is otherwise prohibited by West Virginia
Code chapter 11l. : T - :

5.% Personal incom2 taxes.

5.9.1 If the person making the gualified investment is an electing
small business corporation (as defined in Section 1381 cof the United States
internal  Revenue Code of. 1954, as amended}, a partnership or a scle
proprietorship, then any unused credit (after applicaticn of Sections 5.3, 5.4,
5.5, 5.6 and 5.7 and the subsections thereof of +these regulations shall be
allewed as a credit against up to eighty percent of the taxes imposed by West
Virginia Code article 11-21 on “he inceme from business or other activity
subject to tax under West Virginia Cchde articles 1l-12a, 11-13, 11-13a, 11-13b
or 11-23. _ o : ' B ,

5.5.2 . . Electing small business corporations, partnerships and cther
unincorporated organizations shall allocate the ecredit allowed by this article
among its members in the same manner as profits and lesses are allocated for the
taxable year. . :

5.9.3 If the amount of taxes due under West virginia Code article
11-21 (determined before applisation of allowable credits against tax), that is
attributable to business, is not sclely attributable to and the diract result of
the qualified investment cf the electing small business corpeoration,
partnership, other unincorporated organizaticn or sole proprietorship, the
amount of such taxes which are sc attributable shall be determined by
multiplying the amount o©f taxes due under said article ftwenty-one {determined
before application of allowable credits against tax), that is attributable to
business by a fraction, the numerator of which is zll wages, salaries and other
compensation paid during the taxable year to all employees of the electing small
business ccrpeoratien, partnership, othexr unincerporated crganization or sole
proprietorship employed in this State, whose positions are directly attributable
to the gualified investment. The denominator of the fraction shall be the
wages, salaries and other compensation paid during thHe taxable year to all
empleyees of the taxpayer. ’

5.9.4 No credit shall be allowed under this Section against any
employer withholding taxes imposed by said article twenty-one.

5.9.4.1 If <+the individual’s perscnal income is solely
attributable ta a distribution of inceme from a gqualified entity entitled to
bBusiness investment and “jobs expansion c¢redit then the individual may elther
apply the credit agajinst either eighty percent (80%)y of his/her West Virginia
psrsonal income tax liabilitv, if the income is solely attributable to and the
direct result of the gqualified investment, or eighty percent (£0%) of his/her
West Virginia perscnal income tax liability as apportioned under Section 5.9.3
of these regulations, if the income is not solely attributable te and the direct
result of the gualified investment. '

5.9.4.2 If the individual‘s personal inceme is not solely
attributable ta a distribution of income from a gqualified entity entitled to
pusiness investment and jobs expansion credit then the individual must determine
the portion of his/her West Virginia adjusted gross income attributable to the
gualified income distribution iIn addition to possibly appertioning his/her
Tncome distribution as reguired under Section 5.2.3 of these regulations.

For example:

John received §1,000,000 in taxable income digtributions from the MM Small
Business Corporation, a business entitled to the business investment and jobs
expansion eredit., MM has a total West Virginia payroll of §12,000,000 but only
$5,000,000 of payroll is directly attributable to the qualifisd investment.
Therefore MM’'s payroll apportionment factor iz 50% (55,000,000/812,000,000).
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Tn addition to his $1,000,0C0 distribution from MM, John also recelved
$100,000 in wag@ and salary ingome, £200,000 in capital galns, 550,000 4in

dividends and $250,000 from an oil and gas partnership. Jchn’s total West
Vvirginia adjusted gross income is $1,600,000 (51,000,000 + $100,000 + $200,000 +
$50,000 + $250,000). John‘s ‘pre-€redlt West Yirginia personal Llncome tax

liability equals $102,745.

John determines the porticn of his tax subject te business investment and
jobs expansion tax credit offset by multiplying his pre-cradit tax liability
{§102,745) by both MM’'s payrsll apportionment factor (50%) and by the fraction
of his total West Virginia adjusted gross income directly attributable to the
gualified income distribution from MM (62.5% or $1,000,000/%1,600,000). John
may then apply any unused credit (remaining after applications of Sectiocns 5.3,
5.4, 5.5, 5.6 and 5.7 and the subsections therecf of these regulatiocns) against
up to 80% ($25,686) of his perscnal income tax (532,108) attributable to the
qualified investment by MM small Business Corporation.

5.10 Sales and use taxes. 2

on and after July 1, 1987, for purchases of tangiblé persenal property and
taxable services made on or after that date, that portien of the allowable
credit, which is attributable to gualified investment in a business or activity
subject to the taxes imposed by West virginia Code articles 11-15 and 11-15a on
purchases for use or consumption in the conduct of such business or activity,
shall be applied to_reduce up Lo eighty percent (80%} of the taxes imposed by
West Virginia Code article 11-15 and 1l-18a con purchases that are directly used
or consumed in the gualified investment actiivity. When property and services
purchased for use oOr consumption &dre not sodlely used or consumed in the
gualified investment activity, the cost theresf shall bes apportloned between
such activities. Oonly that amount apportioned to purchases directly used or
consumed in the gqualified investment activity shall e included when applying
the credit allowable under this Section.

5.10.1 Weat Virginia Code § 11-130-5 . sets forth the taxes, in order,
against which the business investment and ZJobs expansion tax credit can ke
taken. ) - :

The sales tax and use tax are set out in the order of taxes against which
the credit. will apply subseguent to business and occupation taxes, carrier
income taxes, severance taxes, telecommunications taxes, business franchise tax,
corporation net income taxes and personal income taxes.

Befcore the credit may be applied against the consumars gales and service
tax and use tax liabilities, it is necessary that the annual liabilities for the
preceding taxes and the amount of credif available against those taxes be
Qetermined. Therefore, the business investment and icbs expansion tax credit
must be taken against the consumers sales - and service +tax and use tax
liabilities through a request for refund filed with the Tax Department at the
end of each tax_y2ar. : : .-

£.10.2 TIn no case shall this credit offset any amount of sales or use
rax which was included in the measure of investmant in property purchased or
lezsed for business expansion upon which qualified investment was based.

5.10.32 The credit may offset only the sales and use tax liabilities
of the taxpayer claiming the credit. The aredit shall never offset any portion
of sales or use tax collected from customers of a taxpayer entitled to credit
and held in trust by such taxpayer for remittance to the State.

E.11 Ad valcocrem  property taxes; unemployment taxes and workers’
compensation premiums.

. 5.11.1 fter applicaticn of West Virginia Code §§ 11-13¢-3(a} through
(i}, both inciusive, and Sections 5.3 through 5.%, both inclusive, cf these
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regulations and the subsections thereof, any unused credit shall be applied for
payment cf the sum of the following amounts as a rebate against the remaining
twenty percent (20%) of the taxes enumerated in Sections 5.3 through 5.9 of
these regulations and the subsections thereof. This does not include the
remaining twenty percent (20%) of the taxes enumerated in West Virginia Code §
11-13Cc-5{3) or Section 5.10 of these regulations (the consumers sales and
service tax and the use tax):

5.11.1.1 Eighty percent (80%) of the ad wvalorem property taxes
impesed by levying bodies pursuant to West Virginia Code article 11-8 for the
taxable year (including payments in 1ieu of such taxes), on property of the
taxpayer that is directly attributable %o the gualified investment (including
property having a useful life of less than four (4) veasrs) of the taxpayer, in
the new or expanded business facility oI the taxpayer resulting in new jobs;
plus - - .. a

5.11.1.2 Eighty percent {80%) of the taxes imposed by West
Virginia <Code article 2la-5, for the taxable year attributable to the
compensation of new employees filling the new, jobs that are directly
attributable to the gualified investment; plus .

5.11.1.3 Twenty percent (20%) of the workers’ compeansation
premiums imposed by West Virginia Cede article 23-2 for the taxable year
attributakle tec.the compensation paid new employees filling the new jobs that
are directly attributable to the gualified investment.

5.11.2 Ad valorem property tax against which the rebate credit may be
taken is the property tax paid on plant and eguipment type items. Froperty tax
on inventory and on accounts receivable should be excluded from the measure of
ad valorem property tax against which the rebate credit will apply.

5.11.2.1 ©Only ad valorem property taxes paid as a result of an
actual assessment of ad valorem property tax lssued upon gualified investment
property on or subseguent to the date guch property was placed in service or use
will gualify for rebate credit. ' :

$.11.2.2 1In most instances the gualifying property is either new
or is being placed into service for the first time. Such property is assessed
on the first July 1lst follewing the date placed into service. The resulting tax
levy is then dues during the year following the year of assessment. Due to a one
(1) year delay between the assessment of tax and the actual payment of such tax,
there is no property tax rebate available during the first year ¢f business
under this credit. Therefore, a typical business has only nine (%) years worth
of property tax rebate unless that business elects to delay the beginning of the
credit applicatien for cne (1) year. ’

£.11.2.3 A taxpayer is not entitled to rebate credit based upon
ad valorem property tax paid on qualified investment property for perleds pricr
toc the placement of such property into service or use for purpcses of this
credit. .

5.11.2.4 Payments into the catastrophe hazard and second injury
hazard surplus fund by taxpavers who are workers’ compensation self insurers
under West Virginia Code § 23-2—-9 may e cffset by the rebate cradit under West
virginjia Code § 11-13C-5(j){1}{(¢) as werkers’ compensation premiums.

5.11.3 A taxpays® eligible to claim this rebate shall apply either
the amount of the upused credit or the sum determined under subsections 5.11.1
through 5.11.1.3 of these regulaticns, whichever is less, against the remaining
twenty percent (20%) of the taxes imposed by West Virginia Code articles 11-12a,
13, 12a, 13k, 21, 23 and 24 attributable to the gqualified investment under West
Virginia Code article 11-=13C. If any amount of rebate remains after its
application against the remaining twenty percent {20%) of taxes as aforesaid,
the amount remaining shall be carried forward to .each ensuing tax year until
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used or expiration of the twelfth tax year subseguent to the tax vear in which
the qualified investment was placed in service or uss in this State by the
taxpaver. o ’

5.11.3.1 The rebate credit carryferward can be applied in any
taxable year from vear two (2) to year thizrteen (13) inclusive. It ecan redugs
the business taxes, except for the sales and use taxes, to zero (0) witheout
limitation to a percentage.

Obvicusly, no credit carryforward would be available in year one (1).
However, credit eould carry forward from year one (1} to year two (2) and
thereafter. &ny c¢redit carryforward remaining unused at the end of year
thirteen (13) would be forfeited by operaticon of law. No carryover rebate
credit would be available in year fourteen (l4) or thereafter.

5.12 Unused crediz forfeited. - If any credit remains after application of
Section 5.2 through Sectien §.11, both inclusive, of. these regulations and
subsections of such sectiocns, the amount therecf, shall be forfeited. No

carryover to a subsequent taxable year or carryback to” a prior taxable year
shall be allowed for the amount of any unused portion of any annual credit
azlleowance except a5 specifically provided in Sectden 5.11 and the subsections

thereof. -

.13 Payrcll factor. - The term "2ll emplovees of the taxpaver employed in
£his state" for purposes of the West Virginia Code § 11=-13C=5(c), (dy, (&), (£},
(G), (h), (&Y, (3)(1y(B) and (3)(1)({C) payroll factor determinations of taxes
attributable to and the diréect result of gualified investment must be
interpreted to mean all full-time but not part—time employees employed by the
taxpayer in West Virginia without regard to domicile on residency. For payroll
factors applicable to certified projects under West Virginia Code §11-13C-4b,
refer to Section 4b.3.4 through 45.3.4.6.4.2 of these regulations.

5.14 Taking of credit.

£.14.1 The business investment and jobs expansion tax credit can only
be taken against taxes actually pald or pavable by a taxpayer entitled to
credit. No shifting of tax burdens by agreement would alter this disposition.
No shifting of credit among entities, other <than multiple party certified
project participants, 1s allowed under the business investment and Jobs
expansion tax credit statute. '

$.14.2 No prier certification by the Tax Commissioner is needed in
order teo take the business investment and jobs expansion tax credit under the
ncnproject provisiens of the credit statute, except that for investment placed
in service or use on or after January 1, 1990, an applicaticn for credit must be
filed with the Tax Commissioner in accordance with West Virginia Code §
11-13C-14(f) and Section 14.6 and the subsections thereof of these regulations.

£.14.3 In the case of a subsidiary of a West Virginia parent
corporation which files a consolidated return, it will be necessary to apportion
the tax liabilities of thHe consclidste filer by a payroll factor with a
numerator equal to the West Virginia payroll directly attributable to the
qualified investment and a dencminator egual to the +otal West Virginia payroll
af the consolidated filer. Exceptions to this reguirement may be granted by the
Tax Commissioner, upon reguest, but only if the taxpayer creates a pro forma
separate filing for the subsidiary entitlied to the business investment and jobs
expansion tax credit for purposes of determining the amount of credit available.
that credit may then be offset against the tax due under the consclidated
filing. This latter method does not generally work for consolidated multistate
taxpayers subject %o tax under West Virginiaz Code articles 11-23 and 11-24. In~
no case shall the apporticnment factor be applied in such a manner as td apply
credit to shelter income not atfributable to gualified investment from tax.
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5.14.3 _ Credit would flow through te S corporation shareholders.

If an S corporation paid the business franchise +tax or any cother tax
directly as an entity, then the shareholders themselves could not obtain any
pass through credit against any liability for the same tax. The amount of
credit remaining after the entity had taken credit would flow through to the
shareholders in propeortion to their dwnership percentages precisely as would
income of the § corporation. For multiple party projects, the shareholders
should use the same payroll allocatisn percentage as the S corperation under
West Virginia Code § i1-13c=db(c) (3} and Secticns 4b.3.4 through 4b.3.4.5.4.2 or
Sectien 5.%9.4.1, Lf applicable, of these regulations for determining the amount
of personal income tax against which the business investment and jobs expansion
tax credit for the project can be taken. In +he gase of nonproject credit or a
multiple year project, as opposed to a multiple party project, the numerator of
the allocation fraction would be the West virginia payrell of the S corporation
attributable to gualified investment, and the denominator would be the total
West Virginia payroll of the S ¢orporatien. This allocation percentage or the
allocation percentage described under Section 5.9.4.1. of these regulations,
which is applicable, should be multiplied by the § corporation shareholders’
personal income Tax on income flowing threough the S corporation as & conduit.
This would determine the amount of persconal income tax against which the credit
can be taken by the S corporation shareholder. =

5.14.5 Cradit would flow through to partnership partners.

In the situation where partnerships take the credit, the procedure for thes
subsequent taking of the credit by the partners of the partnership is as

fcllows. If the partnership paid business and occupation tax or any other tax
directly as an entity, then the partners themselves cannot optain the credit
against any Lliability for the same Lax. The partners should use the sams

payroll allocaticn percentage as . the partnership. Gensrally, for a nonproject
credit or a multiple year, nonmultiple party project, the numerator is West
Virginia payrell of the partnership attributable £o gualified investment and the
denominator is West Virginia payrcll of  the partnership. That wpartnership
payroll allccation percentage or the allocation percentage described under
Section 5.8.4.1 of these regulatiens, whichever is applicable, should be
multiplied by the partner’s share of taxon  ilncome flowing through the
partnership as a conduit. This will determine the amount of tax against which
fthe credit can be taken by the partner. The payroll factor would be determined
for the business entity in accordance with these regulations.

5.15 Notwithstanding any provision of these regulations to the contrary,
the taking of the credit set forth in West Virginia Code article 11-13C shall be
subject tc the provisions of West Virginia Code article 11-12B. :

£.16. Determination of Tax Solely attributable to and the Direct Result of
Qualified Investment.

Under subsection 11-13C-5(bk) of the West Virginia <Ccode, <the credits
allowable under West Virginia Cede Article. 11-13¢ can offset only tax
attributable to and the direct result of qualified investment. For those taxes
cnumerated in West Virginia Code Section 11-13C-5 which can be offset by West
Virginia Code Article 11-13C credits, the determination of what portien of the
taxpayer’s +total tax liability for each such tax fthat is "tax solely
attributable to and the direct result of qualified Ilnvestment” is typically made
by multiplying the total Cliability for each tax by a payroll factor. The
payroll factor typically consists 5f a fracticn, the numerater of which is
annual payroll of the taxpayer solely attributable to and the direct result of
gqualified investment, and the denominator of which is total annual West Virginia
payroll of the faxpaver. AS discussed in Secticn 4b.3.4 et seg., Secticn 5.13,
Section 5.14.3 of these regulations, and other provisicns of these regulations,
the payrcll factor may be adjusted 4 adscommodate multiple party or multiple
year project status for taxpayers, or o accommodate circumstances where
taxpayers have gained entitlement tc cng or more concurrently applicable tax
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credits under West Virginia Code Article 11-13C, and to accommodate
circumstances where there is a single, consclidated, composite or unitary tax
£iling unizt.

Subsection 11-13C-5(3j) of the West Virginia Code provides that for tax
years beginning after December 31, 1992 and thereafter, 1f the payroll formula
provisions of subsections 11-13C-5(¢) through (i), inclusive, of the West
Virginia Code, do not fairly represent the taxes solely attributable to and the
direct result of the taxpaver’s qualified investment, and that of all other
project participants in the business or activity subject to tax, the Tax
Commissioner may reguire the use of an alternative method of determining tar so
attributable that will effectuate an eguitable attribution of the tax.

The enumerated methods are:
1) Separate accounting or identification; or

2) Adjustment to the wages formula to reflect all components of the tax

liability; or : . -

i -
3) The inclusicn of one or more additional factors which will fairly

represent the taxes solely attributable to and. the direct result of the

qualified investment of the taxpayer and all other project participants in the

businesses or other activities subject tcoc tax; or

4) The employment of any other method to effectuate an eguitable
attribution of the taxes.

5,16.1. . Reasons for Alternate Apportionment.

The purpose of the Business Investment and Jobs Expansion Tax Credit is ta
promote net empleyment growth within West Virginia. In return for net
employment growth (e.g. 50 new Jjobs) through capital investment, the State
provides tax credits to offset the additional taxes directly attributable tc the
gqualified investment and new Jjobs. In no case should credits attributable to
one gualified project apply to tax liability unrelated to that project. The
purpose behind a mathematical formula (e.g. payrell. factor) is to arrive at tax
liability attributable to gualified investment or new jobs in situations where

that amount is not clearly identifiable. If a mathematical formula {(e.g. a
payroll factor) fails to accomplish this result, then an alternative
apportionment method may be prescribed by the Tax Commissioner. Examples where

use of an alternative apperticonment formula may be necessary are as follows.
These examples are not intended to be all inclusive.

5.156.1.1 The amount of tax liability attributable to the
qualified investment, <calculated <through use of the payrell factor or
alternative apportionment method proposed by the taxpayer(s) is greater than the
tax liability actually generated by the project, facility or operation directly
related to the qualified investment and new jobs on which the credit is based.

§5.16.1.2 Use of a payroll factor or other methed of allocation
results in credit being made available to offset the liabilities of the taxpayer
in an amount larger than the amount of qualified investment made by the
taxpayer.

5.16.1.3 There is payroll factor manipulation or mismatch. The
payrcll factor can sometimes be mismatched with relation to operations or tax
genesating activities resulting from gualified investment when compared to total
overall operations or tax generating activities of a taxpayer. Mismatching can
be the result of +the inadvertent structural configuration of a taxpayer’s
cperations, or it can result from deliberate manipulation of this configuratlion.

For example: Under prior Business Investimenit and Jobs Expansion Tax Credit
Law, the West Virginia Severance Tax could be offset by the business investment
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and jobs expansion tax credit, and it can still be offset by taxpavers gualified
under the transition rules of Section 11-13C-14 of the West Virginia Code.

A severance taxpaver "a mineral owner” could have a multitude of mineral
properties preoducing a severance tax liability for the taxpayer.

1y If the taxpayer were Lo stiructure its operaticons so
£hat all of its mineral properties were under production by
contract miners, and

2) If +he taxpayer formed & business investment and
joks expansion tax credit multiple party project out of only
one producing property (one of the many mineral properties
owned by the taxpayver under production and causing a
severance tax liabilizy for the taxpayer), and

3) If the participants in the project consist only of
the taxpaver and the c¢ontract miners working exclusively on
the business investment and jobs expansion’ tax credit
operation, and o ‘ - o

4y If the employeses of the contractors are exclusively
employed in the business investment and jobs expansion tax
credit operation, and

5) 1f the severance taxpaver nad nc West Virginia
employees or only emplcy=es working on the business
investment and joks expansicon tax credit project property,

then the payroll facteor attributable to the qualified
imvestmant would be 1C0%.

The only employees attributable o gualified investment would be the West
Virginia employees of the contract miners (and the project employees of the
taxpayer, if applicable). All t+her mineral operations of the taxpayer
generating the severance tax liakility of the taxpayer would ke operated by
contract miners which are "not participants in the project. Thus, the payroll
attributable to these operations would not be included in the denominator of the

payroll factor for the project participants.

The result of this structural configuration (whether inadvertent oOr
deliberate) would be to create = payroll factor of 100%, which would allow the
taxpayer to offset 100% of its severance tax liapility, even though only a small
part of its severance tax liability, weuld in fact be attributable teo gualified
investment. ’

5.16.2 alternate Methods for Determining Tax Attributable to
Qualified Investment in Lieu of, or in Modification of, the Payroll Factor
Method.

Under Subsection 11i-13C=53(3) of the West Virginia Cede, if application of
the payroll factor does not falrly represent the taxes solely attributable to.
and the direct result of gualified investment of the taxpayer and all other
project participants in the business or other activities subject to the tax, the
Tax Commissionar may reguire, 1n respect to all or any part of the taxpayer’s
pusinesses or activities, if reasonable, any of the following methods or any
combination thersof, for determining tax soO attributable. These alternate
methods shall be used when reguired by the Tax Commissioner in lisu of the
pavrell apportionment methed, and where required, in lieu of the payrsll
apportionment methods prescribed in Section 4b of these regulations, and the
subsections therecf, or any methods prescribed in any other sections of these
regulations.

£,16.2.1 Separats Accounting or Identification.
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This method entails the specific identification and guantification of tax
solely attributable to and the direct result of gualified investment of the
taxpayer or project participants. Required use of the separate accounting or
{dentification method may result in total exclusion of one or more particular
taxes from offset by the credit, and specific accounting or use of other
appeortionment methods as to other taxes.

Separate accounting may be based upon taxes specifically related o
identifiable qualified investment property, operations arising from a facility
constituting gualified investment property; operations directly identifiable
with employees employed to exclusively opératé gualified investment property or
eguipment cr to perform operations on a facility constituting gualified
investment property, ©r upon any other basis; and such determination can be made
upon a separate entity, unitary, composite or consolidated basis, and upon the
basis of the affiliated group for all domestic affiliates or all domestic and
foreign affiliates of a given taxpayer or of the participants in a business
investment and joks expansion tax credit project.

5.156.2.2. Adjustment to .the wages £Srmula +to reflect all
components of the tax liability. ’ -

This adjustment may entall the ereation and application of a payroll factor
which ineludes all or part of the payroll of all or scme contractors and all or
seme coptract labor for all or some entities which operate facilities for or
otherwise produce income for the taxpayer whese tax attributable tc and the
direct result of gqualified investment is to be determined.. The payrcll factor
can be adjusted to create a payroll factor as discussed above, or otherwise as
determined by the Tax Commissicner, determined con a separate entity, unitary,
composite or consollidated basis, and uBen the basis of the affiliated group for
all domestic affiliates or =2all domestic and foreign affiliates of a given
taxpaver or of the participants in a busifess investment and jobs expansion tax
credit project. _ '
5.16.2.3.. _The inclusion 9f cns oOr more additional factors which
falrly represent the taxes solely akttributable te and the direct result of the
qualified investment of the taxpayer and all other project participants in the
businesses or other activities subject to té&x.

5.16.2.3.1. In addition to, or in lieu of, the application
of the payroll factor or an-adjusted payrell factor or separate accounting or
identification, cr any combination thereof, as described in these regulations,
the Tax Commissioner may prescribe application of a property factor.

The property facter is a fraction, the numeratcr cf which is the average
value of the individual taxpayer’s or project participant’s real and tangible
personal property owned oI rented by it in this State during the taxable year
which constitutes property purchased or leased for business expansion as defined
in Section 11-13C-3(b), of the West Virginia Cede, and in which qualified
investment has been made, or which censtitutes property purchased or leased for
businass expansicon as defined in Sectien 11-13C-14(e) of the West Virginia Code
in which gualified investmeni has heen made; and the denominator of whiech is the
average value of the individual taypayer‘s or project participant’s real and
tangible personal property owned or Fented and used by it in this State during
the taxable year. ' ' —e

For purposes of calculating the property factor, proparty owned by the
taxpayer or participant shall be valued at its original cost, adjusted by
subseqguent capital additicns or impr&vements thereto and partial disposition
thereof by reason of sale, exchang?, abandonment, 2tc. Property rented by the
taxpayer or participant from others shall be valued at eight (&) times the

annual rental rate. The annual rental rate is the annual rent paid directly or
indirectly, by the taxpayer or participant for its benefit, in money or other
consideration for the use of property. This would include any amount payable

for the use of real or tangible personal property or any part thereof, whether
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designated as a fixed sum of money or as a percentage of sales, profits or
otherwise. It would alsoc include any amount payable in additional rent or in
lieu of rents, such as interest, taxes, insurance, repairs or any other items
which are required to be .paid by the terms of the lease or other arrangement,
not including amounts paid as service charges, such as utilities charges,
janitor service charges, etc. If a payment includes rent and other charges
unsegregated, the amount of rent shalli be d&etermined by consideration of the
relative values pf the rent and other items.

The wvalus of movable tangible perscnal property used beoth within and
without this State shall be included in the denominater o the extent of its
utilization in this State. The extent of such utilization is determined by
rmultiplying the original cost of such property by a fraction, ths numerator of
which is the number of days of physical location of the property in this State
during the taxable pericd, and the denominator of which is the number cf days of
physical lccation of ths property everywhere during the taxable year. The
number of days cof physical location of the property may be determined on a
statistical basis cr by such other reasonable method that is acceptables to the
Tax Commissioner. . e~

Leasehold improvements are treated as property owned by the taxpayer or
participant regardless of whether the taxpayer or participant is entitled to
remove the improvements or the improvements revert £c the lessor upon expiration
of the lease. Leasehold improvements are included in the property facter at
their original c<ost. :

The average value of property is determined by averaging the values at the
beginning and erd of the taxable year. The Tax Commissicner may regquire the
averaging of monthly values during the taxable yeaxr if substantial fluctuations
in the values of the preperty exist during the taxable year, or where property
is acquired after the beginning of the taxable year or is disposed of, or the
rental contract ceases before the end cf the taxable year.

5.16.2.3.1.2 The property factor can ke applied
alone, on in combination with one or more cther factors or methods of
allocation, as prescribed by the Tax Commissicner.

In the case of a simple direct applicaticn of the property factor not in
combination with one or mere other factors, the taxpayer’s or participant- s
total tax liability for a given tax would be multiplied by the property factor.

Typically, where the property factor would be applied in combination with
one other factor, the property factor would be added to the other factor, and
the sum of the twe factors would then be divided by two. The total tax
liability weculd then be multiplied by the result in order to determine the
amount of the tax liability solely attributable to and the direct result of
gualified investment.

The Tax Commissioner can prescribe alternats methods for combining the
property factor with other factors or other metheds of determining tax solely
attributable to and the direct result of Qualified ilnvestment.

5.16.2.4. The employment of any other method to effectuate an
equitable attribution of the taxes tc reflect tax solely attributable and the
direct result of. gualified investment. )

5.16.3. Under Subsection 11~13C-5(3) of the West Virginia Cede, with
regard to invesiment placed inte service or usé prior o April 1D, 1883,°
taxpayers having a specific written determinaticn from the Tax Commissioner that
the taxpaver 1s authorized or reguired =to take credit against tax not
attributable %o gualified investiment shall not be subject to the alternative
allocation of credit provided for under Subsection 11-13¢c-5(3) of ths West
Virginia Code.” This exception shall not be applicable if the taxpayer falled to
provide information requested by the Department of Tax and Revenue, or lits
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predecessor, the West Virginia Tax Department, or if the taxpayer had knowledge
ar should have had knowledge of information necessary for the Department of Tax
and Revenue to make an informed analysis and determination pertaining to the
actual application of the credit but failed to disclose such information to the
Department.

§ 110=-13C-6. Qualified investment.

6.1 General. - The gualified investment in property purchased or leased
for business expansicn shall be the applicable percentage cf the c¢ost of each
property purchased or leased for the purpose of business expansion which is
placed in service or use in this State by the taxpayer during the taxable year.

6.1.1 The cost of property purchased pricr to Mareh 1, 1985, but
placed in service or use in a new or expanded business facllity on or after that
date and prior to March 10, 1990 can constitute A4 base for gualilfied investment.
The cost of other property meeting the definition ©f property purchased or
leased for business expansion as set forth in Section 3 of these regulations can
constitute a base for gualified investment. -

6.2 Aprlicable percentage. = For the purpese of Section 6.1 of these
regulations, the applicable percentage of any property shall be determined under
the following table:

IF USEFUL LIFZ IS: _ THE APPLICARBLE PEZRCENTAGE IS:
4 years or more
but-less than _ ) 33-1/3
& years or meore
but less than 66=2/3
8 years or more 100

The useful life of any property, for purposes of this Sectien, shall be
determined as of the date such property is first placed in service cor use in
this State by the taxpaysr, determined in acecrdance with federal income tax
law. - - .

6.2.1 Without regard to the depreciation practice of the taxpayer,
the life of an asset for purposes of the business investment and jobs expansion
fax credit should be the actual econcmic life of the particular asset. The
Department of Tax and Revenue will accep: the so-talled facts and ¢ircumstances
doctrine formerly prevalent under federal lincome tax law. & taxpayer may use
the federal income tax asset depreciation "range midpoint usaful life for
purposes of the business investment and jobs expansion tax credlt, but should
increase or decrease that useful life if particular facts and circumstances
applicable to the particular asset reasonably warrant such an adjustment.

The taxpayer may use another reascnable method of determining actual useful
life. However, +the Ascelerated Cost Recovery System (ACRS) or {odified
Accelerated Cost Recovery System (MACRS) depreciation periods may not be used to
determine useful life for purposes of the business investment and jobs expansion
tax credit.

£.% Cost. = For purposes cf Secticn 6.1 of these regulations, the cost of
each property purchased for business expansion shall be determined under the
fecllowing rules: = B o : Co

6.3.1 Trade—ins. = Cost shall not include the value of property given
in trade or exchange for the property purchased for business expansion.

6.3.2 Damaged, destroyed or stolen property. - 1f property is damaged
or destroyed by fire, flocd, storm or other casualty, or is stolen, the cost of
replacement property shall not include any insurance proceeds received in
compensation for the lcss.
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§.3.3 Rental property.

6.3.3.1 the cost of real property acguired by written lease for
a primary term of ten (10} years, or longer, shall be one hundred percent (100%)
of the rent reserved for the primary term of the leass, not to exceed twenty
(20) years. 7 S ) == - -

6.3.3.1.a A lease of realty must have a primary term cf at
least ten (10) vears in order to gualify for the business investment and jobs
expansion tax credit. .The fact that a lease having a shorter primary term is
renewable will not satisfy the ten (10} year primary term regquirement. The
right of a lessge to terminate a lease of real property with a stated term of
ten (10} vears or longer prior te the expiration of that fterm does not preclude
such property from gqualifying as qualified investment property as defined by the
Business Investment and Jobs Expansion Tax Credit Act.

£6.3.3.2 The cost of tangible personal property acqulred by
written lease for a primary term of:

6.3.3.2.a Four (4) years, or lohger;‘shall be one-third of
the rent reserved for the primary term of the lease;

6.3.3.2.b S8ix (8) years, or longer, shall be two-thirds of
the rent reserved for the primary term of the lease; or

€.3.3.2.c . Eight (8) years, or longer, chall be one hundred
percent (100%) of the rent reserved for the primary term of the leazse, not to
exceed twenty (20) years: Provided, That in no event shall rent reserved
include rent for any year subseguent Lo expiration of the book life of the

eguipment, determined using the straight line method of depreciation.

£§.3.3.3 where one (1) multiple party certified preoject
participant leases project investment property as lesscr to a rproject
participant lessee, the measure of investment for the purposes of the business
investment and jcbs expansion tax credit is the cost of the property to the
lessor rather than the rent reserved for the primary term of the lease. This is
because the cast of the property to the projest as an enterprise would be the
amount paid to. the non-participant from whom Lt is acguired by any project
participant. Internal. payments between project participants would not count as
investments made by the project as an enterprise.

5.3.3.4 -For property acquired or leased subsegquent to March 10,
1950, property shall not be treated as rented or leased property which the
taxpayer is reguired to show on its books and records as an asset under
generally accepted accounting principles ¢f £inancial accounting. If the
taxpayer is prohibited from expensing the lease payments for federal income tax
purpeses, the property shall be treated as purchased property for purposes of
this credit. See West Virginia Code § 11-13¢C=14(e)(5).

€.2.4 Property purchased for multiple use. - In the case of property
purchased for use as a compenent part of a new or expanded business taxable
under West Virginia Code article 11-1Z2a and used as a compeonent part of a new or
expanded business taxable under West virginia Code article 11-13, the cost
thereof shall be apportioned between such businesses. The amount apportioned to
each such new or expanded business for which credit is allowed under West
virginia code article 11-13C :shall ke considerad as a gqualified investment
subject to the conditions and limitations of West Virginia Code article 11-13C.

6.3.4.1 Multiple use .property will gqualify for the business
investment and jobs expansion tax credit 'in the amount of qualified investment
apportionable to an enterprise entitled to credit. Actual usage of the property
must be the criterion for appertioning the amount of investment attributable to
the business investment and jobs expansion tax credit enterprise and the amount
neot so attributable. Rpportionment of usage measured on the basis of %time,
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units of production, power usage, payrcll, raw materials usage or other means
will be considered on a case-by-case basis.

In circumstances where the proportional usage of the multiple use property
between the qualified and nongualified enterprises will be relatively stable
throughcut the ten (10) year cradit period and is known or reasonably
ascertainable, the investment apportioned to the qualified enterprise may be
treated like any other gqualified investment gquantifiable at the time the
qualified investment property is placed in service or use.

Credit would be available for the usual ten (10) year credit period (with
possible rebate credit carryover up to vyear thirteen {13) for the amount of
investment apportioned to the gualified enterprise adjusted by the useful life
percentages set forth in West Virginia Code § 1i-13C-6.

Where proportional usage of the multiple wuse property will vary
significantly from year to year batween the guantified investment will be
treated as nonguantifiable investment. Such nonguantifiable investment in
property placed in service or use subseguent %o March 9, 1%$90 will not qualify
for credit. : - - v .

For multiple use property having such variable use from year to year placed
in service or use prior to March 10, 1990, the amount of gualified investment in
the property annually available and arising from that vear will be total
investment in the particular multiple use property, adjusted by the useful life
percentages computation required by West virginia Ccde § 11-13C-6(k), divided by
ten {10) (the number of years over which the credi is applied), and then
multiplied by the annual percentages of usage of the property in the qualified
enterprise for the year.

(Investment ¥ Useful Life Percentage) % Annual Usage
( 1G ) Percentage

This procedure will determine the amount of credit apportionable to the
gualified enterprise for that year to be taken in that year and in each year
thereafter for a total of ten (10) years.

The determination of this amount should be made for each year of the useful
life of £he property, and the amount sc determined will then become an annual
credit ameunt te be applied for a pericd of ten (10) years. Zach year of useful
life of the property up to ten years will add a layer of credit to be taken for-
ten (10) years. Thus, for example, for six (58) year property, ¢credit would ke
created in year one (1) to ke applied between years one {1) to zen (10), and in
year six (8}, credit would be created to be applied in year six (6) through year
fifteen (15}).

6.3.5 Self-constructed property. - In the case of self-constructed
property, the cost thereof shall be the amount properly charged tc the capital
amount fcor depreciation in accerdance with Zederzl income tax law.

6.3.6  Transferred property. - The cost of property used by the
taxpayer out-of-state and then brought into this State, shall be determined
based on the remaining useful life of the property at the time it is placed in
service or use in this State, and the cost shall be the original cost of the
property to the taxpayer less straight line depreciation allowable for the tax
vears or portions theresof taxpayer used the property cutside this State. In the
case of lsased tangible personal preperty, c¢ost shall be based on the period
remaining in the primary term of the lease after the property is brought inte
this State for use in a new or expanded business facility of the taxpayer; and
shall be the rent reserved for the remaining period of the primary term of the
lease, not to exceed twenty (20) years, or the remaining useful 1life of the
property {determined as aforesaid), whichever is less.

6.,3.,7.1 Natural rescurces in place purchased or leased prior tec
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March 10, 1990. — In the case of natural resources in place, the property must
te capable of sustained producticn for a period of at least ten (10) years. If
this gqualification is met, then the gqualified investment is one hundred percent
(100%) of the purchase price cf the natural rescurce in place +that is
ateributable o ten (10} years of production, but not more than twenty (20)
vears of productien. If such price is not quantifiable at the time the mining
operation is placed into production, cost shall be determined annually and shall
be the amount of royalties actually paid to the cwner of the natural resource in
place during each year for a total period of ten (10) years. The amcunt of such
royalties multiplied by the taxpayer’s new jobs percentage ({(determined ab the
time the mining operation is placed in service or use) divided by ten (10)
establishes the credit allowable each year for ten {10) successive years
beginning with the year in which the royalties were paid. For purposes of this
subsection the new jobs percentage is determined for years cne (1) and two (2)
according to the taxpayer'’s estimate of the number cf new Jobs which will be in
place in year three (3), and is determined for year three (3) and all subseguent
years in accordance with Section 7.6 of these regulations.

6.3.7.1.a Although for property purchased or leased prior
to March 10, 1990, "lease or mineral royalty payments which are not cguantifiable
at the time investment is first placed in service or use by reason of the
variakility of the amount of payments to be made frem period to period may be
accumulated year by year for a péericd of ten {10) years, this provision merely
sets ous a procedure for measuring investment in property which could not be
measured by determining the amount paid for the property at the time the
property is placed in service or use. The statute doces not permit the placement
of property inteo service or use in any y=ar beyond the first taxable yesar cor in
the case of multiple vear certified projects, three (3) tax years. It merely
determines the amount paid for that property over the ten (10} year use periocd
of the property.

6.3.7.2 Natural rescurces in place purchased or leased
subsequent to March 9, 1980. - Natural resources in place purchased or leased
prior te March 1, 1985, or purchased or leased after March 1, 1985 pursuant to
an option to purchase cr lease such natural resources in place acguired prior to
March 1, 1985 but exercised in whole cr in part on or after March 10, 1$90; and
natural resources in place purchased or leased on or after March 10, 1980,
unless pursuant £o a written contract te purchass or lease executed prior to
March 10, 19%0, shall not =onstitute propesrty purchased or leased for business
expansion, and investment in such property shall not gqualify for this credit.

6.3.8  Nonguantifiable investment. — Property purchased or leased on
or after March 10, 1%%0, unless pursuant to a written contract to purchase or
lease executed prior te HMarch 10, 1890, the cost or consideration for which
cannot be gquantified with any reasonable degree of acduracy at the time such
property is placed in service or use will not constitute property purchased or
leased for business expansion upon which credit can be based: Provided, that
when the contract of purchase or lease spacifies z minimum purchase price or
minimum annual rent the amount thereof shall be used to determine the qualified
investment in such property under West Virginia Code § 11-13¢-6 L1f the property
otherwise qualifies as property purchased or leased for business expansion.

§ 110-13C-7. New jobs percentage.

7.1 In general. - The new jobs percentage is based on the number of new
jobs created in this State that are directly attributable to the gualified
investment of the taxpaver.

7.2 BApplicable percentage. - For the purpose of Section 7.1 of these
regulations, the applicable new Jjobs percentage shall be determined under the
following table:

IF THE NUMBER OF THE APPLICABLE
NEW JOBS IS: . o PERCSﬁ?AG?WIS:
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1,000 - : 30
780 80
520 . . - 7C
280 50
5C 50
7.3 When a2 3ob is attributable. - An employee’s position is directly

attributable tc the gqualified investment if:

7.3.1 the employvee’s service is perfiocrmed or his base ¢f operations
is at the new or expanded business facility;

7.3.2 the position did not exist prior %o the construction,
rencvation, axpansion or acquisition of the business facility and the making of
the gualified investment, or will gualify as a saved job under West Virginia

Code § 1l1-13Cc-14{e)(4); and

7.3.3 put fer the gqualified investment, the position would not have
existed. _ _ o : )

7.3.4 Where under a collective bargaining senicrity system, new jobs
at a new facility are actually filled by persons who have been employees of the
taxpayer for some time and where the newly hired employees will back-fill the
jobs vacated by such long-time employees, the positions created by the new
investment will constitute new jobs for purposes of the business investment and
jobs expansisn tax credit, netwithstanding the fact that they are filled by
empioyees who have been employed by the taxpayer in cther positions for scme
time pricr to the placement of the investment intc service or use.

For purposes of making the payroll factor calculaticns reguired under West
Virginia Code §§ 11-13C-4b and 11-13C-5, the payroll of new employess and
"wages, salaries and other compensation paid during the taxable year to all
employees of the taxpayer in this State, whosé positions are directly
attributable to the qualified investment" relating to such seniority system
filled dcbs will ke the payroll of employeges filling the new positions, not
payroll of new hires empleoyed to back-fill the exlsting positions.

7.3.5 The individuals holding new jobs can ke replaced by other
individuals, and the job title applicable to those jobs can be changed, and it
is even possible that certain job peositions may evelve into other functional
positions involving mnew or different operational duties. However, L1t is
necessary that the fifty (50) or more jobs created during the period between the
applicable statutoery destes be identified and continue in a manner traceable to
their original creation. only those jobs _will county toward the determination
of the amount of credit avallable.

For determining new 9jobs filled by new employees and for determining
whether a job is attributable to gualified investment, it is irrelevant that job
titles or Jjob functions may change or that jobs are filled by individuals
different frem those originally holding the positions.

Factors which indicate that a Jjob is directly attributable to gualified
investment include, but are not limited te: the fact that a job is at or in a
new business facility constituting gualified investment, that a Jeb entails
operation, maintenance, management or support of machinery or eguipment which
constitutes qualified investment, that a job did not exist pricr to the
placement of investment in service or use at a new or expanded business facility
and that a <cb is an integral part of the business operation of a new business
facility or of +the expanded business operations of an expanded business
facility.

7.3.5.1 If a project participant ended employment ¢ontracis with

& participant which was a contract employer and replaced that contract
employment with its own or some other particvipant’s newly hired emplcyees, the
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loss of the contract jobs from the project would not county as lost jobs if
those Jjobs were then filled by new hires employed by any other participant in
the project. The number of jobs attributable to the project invesiment would be
unchanged. It would be irrslevant that the project participant employing the
persons filling the jobs had changed.

However, if a contractor providing jobs to the project were eliminated, and
the Zcbs formerly performed by the contract employees were performed by
employees who were already holding project jobs, then the total number of jobs
attributable to project investment would decrease, and the jobs lost would be
countad as such in making the new jobs determination for purpcses of calculating
the credit and for calculating the payroll facteor £for Jobs attributable to

gqualified investment.

7.3.5.2 Construction werker jobs held during the construction of
a facility or start-up management or start-up consulting Jjobkbs which are
tempcrary or not permanent Jjobs resulting frem the placement of gqualified
investment into service or use cannot gqualify as new jobs even though such Jjobs
may last for a substantial perled of time, sven a period of years.

7.4 Certification of new jobs. - With the annual return for the taxes
imposed by West Virginia Code articles 1i-12a or 11-13 filed for the taxable
year in which the gualified investment ils first placed in service or use in this
State, the taxpayer shall estimate and certify the number of new jobs reasonably
projected te be created by it in this State within the period prescribed in
Section 7.6 and the subsections thereof cf these regulaticns, that ars, or will
be, directly attributable to the gualified investment o©f the tTaxpayer:
Provided, That on and after July 1, 1587, the phrase "taxes imposed by West
Virginia Code afticles 11-12a or 11-13 (or both) shall mean taxes imposed by
West Virginia Code articles 11-13, 1l-13a, 13b, 21, 23, and 24 (or any one or
combination of such articles).

7.5 Eguivalency cf permanent employees. - The hours of part—-tims employees
shall be aggregated te determine the number of egquivalent full-time employees
for the purpose of Section 7.2 hereof for the purpose of determining the new
fobs percentage, but not for the purpcses of Section 7.3 hereof for purposes of
determining the West Virginia Cede § 11-13C-5(c}, (dy, (e}, (£)y, (g), (h), (i),
(3)(1y(B) and (j)(1)y(C) payroll factor multiplier, but the West Virginia Code
§ 11-13C-4b(c)(3) multiple party certified project payroll factor will include
part-time employees’ payroll. See Section 4b.3.4 through 4b.3.4.6.d.2 and
Section 5.13 of these regulations.

7.5.1 West Virginia Code § 11-13C-7(e) reads as follows:

Equivalency cof permanent employees. - The hours of
part-time emplcyees shall be aggregated to determine ~the
number of eguivalent full-time employees for the purpose of
subsection (b) hereof but not for the purposes of subsection
(c) hereof.

This provision excludes part-time employzes from gqualifying as employees
holding jobs "directly attributakle to the qualified investment" under Section
11-13C=7{c). ' T

West Virginia Code § 11-13C-4b(d} and West Virginia Cecde § 11-13C-3(k)(13)
define a part-time basis job as one being performed at least twenty (20} hours
per week for at least six (5) menths during the taxable year. For temporary or
zeasonal jobs, unlike part-time Jjobs, as defined above, the hours cannot be
aggregated to determine egquivalent full-time employees. Indeed, temporary Or
seasonal emplovees are specifically excluded from the definition of "permanent
empleyees” as defined in West Virginia Code §§ 11-13C-4b(dy and 11-13C-3(b) (13},
and payrell of seasonal and temporary employees cannot be included in the
apportionment fraction numerator for multiple party project participants or any
cther project or nonproject credit taker. .
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7.5.2 only thoss part-time jobs where the employee is customarily
performing work related duties at least twenty (20) hours per week for at least
six (8) months during the taxable year, may be counted as part-time jeobs for
which full-time 3job eguivalency can be c¢alculated for purposes of the business
investment and jobs expansion tax credit under West virginia Code § 11-13C-7(=).
Temporary or seascnal employment may ncot be counted toward the determination of.
the number of new jcbs created for purposes of the credit.

7.5.2 _If employees are employed for less than six (8) months during
the vear, even though they may work more than twenty (20) hours per week, or
even a full forty (40) hours per week or more during that part of the year when
they are working, they will not £fall within the statutory definition of new
employees, and may not be counted for the determination of the amcunt of the
credit avallable. Likewise, any part-time 3job held by an employes working six
(6) menths or more per year but less than the statutory minimum of twenty (20)
hours per week cannot be counted for the determination of the amount of credit
available. B

£

27.5.4 Jobs transferred into West Virginia from outside of the State
will constitute new jobs for purposes of the West Virginia business investment
and jcbs expansion tax credit, provided that the new Jjobs are within West
Virginia, are created within the statutory time requirements and are held by
West virginia domiciled West Virginia residents.’ It is guite acceptable if
persens demiciled or residing outside of West Virginia move into West Virginia
and become West Virginia domiciled West Virginia residents in order to fill jobs
created in or moved into West Virginla.

7.8 Redetermination of new jobs percentage. — With the annual return for
the taxes impesed by West Virginia Code article 11-21 or 11-24, filed for the
third taxable year in which the gqualified investment is in service or use, the
taxpayer shall certify the actual number of new jobs created by it in this
State, that are directly attributable +to the guallified investment of <the
taxpayer. For purposes of this credit, the third taxable year shall be the
second tax year subseguent to the tax year during which investment iz first
placed in service or use. The third taxable vear for multiple year certified
projects is coterminous with the "three (3) year" multiple year investment
period, as determined under Ssction 4.3 of these regulations.

7.6.1 If the actual number of 3Jobs created wculd result in a higher
new jcbs percentage, the credit allowed under West Virginia Code article 11-13¢C
shall be redetermined and amended returns filed for the first and sscond taxable
vears that the gualified investment was in service or use in this State.

7.8.2 If the actual number of jobs c¢reated would result in a lower
new jobs percentage, the credit previcusly allowed under West Virginia Code
article 11-13C shall be radetermined and amended returns filed for the first and
second taxable vears. In applying the amount of redetermined credit allowable
for the two preceding +axable years, the redetermined credit shall first be
applied to the extent it was originally applied in such prior two (2) years to
personal income taxes, then to cerporation net income taxes, then to business
franchise taxes, then +o telecommunications taxes, then, for credit relating to
original taxable periods pricr to March 10, 1580, tc severance taxes, then to
carrier income taxes and lastly to business and occupation taxes, then to the
sales and use taxes. Any additional taxes due under West Virginia Cede
chapter .1l shall be remitted with the amended returns filed with +the Tax
Commission, along with interest, as provided in West Virginia Code § 11-10-17,
and a ten percent (10%) penalty, which may be waived by the Tax Commissioner if
the taxpayer shows that the overclaimed amount of the new Jobs percentage was
due to reasonable cause and not due te willful neglect.

7.6.2.1 West Virginia Code § 11-13C-3(b){13), in defining the

term "new employe2s™ for the purpese of determining the number of new Jjobs
attributable to qualified investmenk, states, in relevant part, that:
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In no case shall the new employees allowed for purposes of
this credit exceed the total increase in the taxpayer’s
employment in this state.

Thus, the allowable amount of credit must always be based upon the net number of
new jobs c¢reated. Bny decrease in the number of West Virginia emplcyees in any
area or segment of a taxpayer’'s business must county directly against the number
cf new Iobs attributable to gualified investment over the (generally) ten (10
yvear credit period. . '

7.6.3 Calculation of new jobs attributable to gualified investment
placed in service or use after March 9, 1990. .

7.£.3.1 The taxpayer shall determine the number cf new jobs in
place in the third taxable year or; for small businesses, any taxable year,
attributable to gqualified investment by calculating the average number of
full-time and eguivalent part-time new employees holding new jobs attributable
to gualified investment for each month of the third taxable year or, for small
business taxpayers, the taxable year, then totalling the manthly averages and
dividing that total by twelve (12). " .- '

7.6.3.2 The Tax Commissioner may prescribe alternative methods
for determining the number ¢f new jobs in place in the third taxable year or,
for small businesses, any taxable vear, attributable to gqualified investment in
circumstances where such alternative methods are determined by the Tax
Commissioner to be appropriate for ascertaining an accurate and realistie
determination of new jobs attributable to gualified investment.

7.6.4 Calculation of new jobs attributable to gualified investment
placed in service or use prior te March 10, 1950.

7.6.4.1 The number of new jobs in place in the third taxable
year attributable te cualified investment shall be determined as the average of
the number of full-time and equivalent part—time new employees holding new jobs
attributable to gualified investment employed by the taxpayer on the first day
of the third taxable year and the last day of the third taxable year.

7.6.4.2 At the taxpayer’s election the taxpayer may determine
the number of new jobs in place in the third taxable year or, for small
businesses, any taxable vyear, attributable to gualified investment Dby
calculating the average number of full-time and equivalent part-time new
employees holding new Jcbs attributable to gqualified investment for each month
of the third taxable year or for small business taxpayers, the taxable year,
then totalling the menthly averages and dividing that total by twelve (12}:
Provided, That use of this section is mandatory for small business taxpayers,
and is not subject to election.

7.6.4.3 The Tax Commissicner may prescribe alternative methods
for determining the number of new jobs in place in the third tazable year
attributable to qualified investment in circumstances where such alternative
methods are determined by the Tax Commissioner to be appropriate for
ascertaining an accurate and realistic determination of new Jjobs attributable to
gualified investment.

§ 110-13C-7a. Small business credit.

7a.l1 For purposes of these regulations and West Virginia Code § 11-13C-7a
the term small business is defined in Section 3.23% and the subsections thereof
©f these regulations. The annual gross payreoll and annual gross recelpts
amounts described in Section 3.26 of these rasgulaticns shall be prescribed by
increasing the amount of each by the cost-cf-living adjustment for such calendar
vear. Such increase shall b2 calculated based upon the statutery annual payroll
and annual gross receiptis amouits prescribed for the period of July 1, 1527 teo
December 31, 1988. The annual gross payroll, annual gress receipts and median
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annual compensaticon reguirements of this Section and Section 3.26 of these
regulations shall i:st be determined for any taxpayer in the year when
qualified investment is first placed in service or use as determined in
accordance with Section 4 and the subsections thereof of the regulations.

7a.l.1 Cost of living adjustment. - For purpeses of this Section and
the subsections thereof, the cost-of-living adjustment for any calendar year is
the percentage (if any) by which:

7a.l.1.1 The consumer price index for the preceding calendar
year exceeds

7a.1.1.2 The consumer price index for the calendar year 1987.

7a.l1.2. Consumer price index for any calendar year. — For purposes of
subsection 7a.l.l, the consumer price index for any calendar year is the average
o0f the Federal Consumer Price Index as <f the close cof the twelve (l2) month
pericd ending on August 31 of such calendar year. =

7a.1.3 Consumer price index. - For purposes of subsection 7a.1.2, the
term "Federal Consumer Price Index"” means the last .consumer price index for all
urban consumers published by the United States Department of Labor.

7a.1.4 Rounding. = If any increase under subsection 7a.l.l is not a
multiple of fifty dollars {8§50), such increase shall be rounded to the next
lowest multiple of fifty dollars (8350).

7a.2 Amount of credit allowed.

7a.2.1 Credit allewed. - An eligible small business taxpayer shall be
allowed a credit against the portion of taxes described in West Virginia Code
§ 11-13C~5 imposed .by <his State that are attributable to and <the direct
consequence of the el;g;ble small business taxpayer’'s gualified investment in a
new or expanded business iLn this State which results in the creation of at least
ten (10) new jobs. The amount of this credit shall be determined as provided in
West Virginia Code § 11-13C-7a and this Section 7a of these regulations and the
subsections thereof.

7a.2.2 Amount of credit. — The amount of credit allowable under this
section and West Virginia Code § 11-13C-7a is determined by diwviding the amount
of the eligible small business taxpayer’s gualified investment (determined under
Section 6 of these regulations) in "property purchased for business expansion”
(as defined in Section 3 of these regulations) by ten (10). The amount of
gualified investment so apportioned to each year of the ten (10) yesar credit
pericd shall be the annual measure against which the taxpayer’s annual new jobs
percentage (determined under subsection 7a2.4) is applied. The product of this
calculation establishes the maximum amount of cradit allowable each year for ten
{10) consecutive years under this section due to the gualified investment.

7a.2.3 Application of credit. - The annual credit allowance must be
taken beginning with the taxable_year in which the taxpaver places the gualified
investment into. service or use in this State, unless the taxpayer elects to
delay the beginning of the ten (10) year credit period until the next succeeding
taxable year. This eslection shall be made in the annual income tax return filed
under West Virginia CcCode chapter 11 by the taxuayer for the taxable vyear in
which the qualified investment is placed in service or use. Cnce made, this
election c¢annot be revokad. The annual credit allowance shall be taken and
applisd in the manner prescribed in West virginia Code § 11-13C-5 and Section 5
of these regulaticons and the subsections thereof.

7a.3 New Jjobs. - The term "new Jobs" has the meaning ascribed te it in
Section 3 of these regulatiocns: Provided, That the median compensation cof such
new jobs shall not be less than eleven thousand dellars ($11,000) per year and
that beginning January 1, 1989, and each January 1lst theréafter, the Tax
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Commissioner shall adjust the median annual compensation specified in this
section by increasing the amount thereof by the annual cost=-of=1living adjustment
determined under Section 7a.l of these regulations and the subsections therecf.

Ja.3.1 Median annual ccmpensation shall be not less than the
following amounts for the following time periocds:

Median Annual Compensation

Period . . _ Not Less Than
July 1, 1987 to December 31, 1988 511,000
January 1, 198% tc December 31, 198% : $11,450
January 1, 1930 to December 31, 1950 $12,000

7a.3.2 Median annual compensation shall be determined by arranging
the annual compensation amount cof each empleoyee in a hierarchy ranking such
amounts from lowest to highest and then selecting that element from the range of
s¢ arranged amounts (elements) which is the "middle number,” i.e., that element
which has an egual number of elements in the range of wlements which rank above
and below it. e

7a.2.3 1In the case of a range having an-even number of elements, the
median is the average of the two (2) "middle numbers," i.e., cne half (1/2) of
the sum of the highest ranked element of the lower half of the range and the
lowest ranked element of the upper half of the range.

EXAMPLE 1l:

An employer has fiftesen employe=s each of whom has an annual compensation
as follows: ’ - - — -

Annual ) Annual
Compensation Compensation

Employee 1 12,000 Employea 9 75,176
Emplovee 2 14,845 Empleoyee 10 60,000
Employee 3. 100,250 Employee 11 g,800
Employee 4 50,123 -~ Emplcocyee 12 10,111
Employese 5 28,189 Employee 13 11,111
Employee § 32,047 Employese 14 15,207
Employee 7 8,000 Employee 15 17,000
Employee 8 16,030 .

The range of elements from lowest to highest is:

Rank ) Rank

1. 8,000 lowest ranked element 9. 17,000

2. 3,800 . 10. 28,189

3. 10,111 11. 32,047

4. 11,111 ' ) 1lz. 50,123

5. 12,000 13. 60,000 -

6. 14,545 14. 75,176

7. 15,207 : - 15. 100,230 highest ranked slement
8. 16,030 median element

The median element or the "middle number" in the range is the 8th ranked
element. In this example, the median compensation of the business is §15,207.
Out of 15 elements, 7 elements are ranked below the 2th element and 7 elements
are ranked above the 7th element. Median compensation is $16,030.

EXAMPLE 2:

2 businsss has 12 employees, each of whom is annually compensated as
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follows: -
Annual Annual
Compensation Compensation
Emplcoyee 1 9,542 Employee 7 12,418
Employee 2 ic,121% Employee B8 10,000
Employee 3 175,007 Employee 9 10,125
Employee 4 21,088 " Employee 10 3,168
Employee S 19,270 Employee 11 270,000
Employee 6 15,500 Employee 12 11,125

The range of elements from lowest to highest is:

Rank
1. S,166 lowest ranked element
Lower 2. 9,542 -
Half 3. 10,000 ‘
4. 10,121 -

5. 10,125
6. 11,125} N
- _- - - = = }ogsssiswng = 311,771.50 median

7. 12,4183 2
8. 15,50C -

Upper g. 1¢,27¢C

Half i0. 21,068

i1. 175,007
1z, 270,000 highest ranked element

The average of the highest ranked element of the lower half of the range
and the lowest ranked element of the upper half of the rangs is $511,771.50.
This is the median for the given range.

7a.3.4 The compensation of an employee employed on a seasonal or
temporary basis or not employed full time as defined under Section 3.15.2.3 of
these regulations or an employee not employed part-time as defined under Section
3.15.2.2 of these regulations shall not be counted in the determination of the
median salary.

7a.3.5 TFor purposes of determining median compensaticon for part-time
emplovees, the salaries of such employees shall be "annualized."”

7a.3.5.1 The salary of a part-time employee 1is annualized by
multiplying the hourly compensation of the part-time employee by the number of
hours in the normal work year for full-time employees of the business.

74.3.5.2 The annualized compensation for each part-time emplcyee
is treated zs an element in the range of numbers used tc determine median annual
coempensation of the business.

EXAMPLE 3: : - -

A part-time employee of a business works 27 hours per wesk, 50 weeks per
year, and is not_entitled to paid vacation. The normal work week of a full-time
employee of the business is 40 hours per week, and full-time employees are paid
for 52 weeks per year, including 2 weeks paid vacation. The part-time employee
makes $6.00 per hour. The number of hours in a normal weork year for full-time
emplcyees is:

40 Hr./Week X 52 Weeks Per Year = 2080 Hr./Year

Although the part-time employee works eonly 1350. hours per year for total
annual gross compensation of 38,100, the annualized compensaticn of the
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part-time employee would be 2080 Hr./Year X $6.00 Per Hour = $12,480.

The figure to be used in the range of numbers determining median
compensation is $12,480, ‘and not $§8,100. .. However, for purpcses of finding
annual gross payroll for the determination of whether a business has annual
gross receipts and annual gross payroll in amounts which are less than the
threshold amounts specified by West virginia Code § 11-13C-7a, § 11-13C-14 and
Section 3.26 and this Section of thess regulaticns £for gqualification cof a
business as a small business, the actual payroll, which would include only eight
thousand one hundred dollars ($8,100) for this employee, would be used.

7a.2.6 The term "new employee" shail have the meaning ascribed to it
in Section 3 of these regulaticns: Provided, That such term shall not include:
employees £illing new jcbs whe are related individuals, as defined in subsecticn
(i), Section 51 <f the Internal Revenue Code of 1985, or a person whoe owng ten
percent (10%) or mora of the business with such ownership interest to be
determined under rules set forth in subBection (b), section 267 of sald Internal
Revenue Code; or a person who worked for the taxpayer during the six (6) month
period ending on the date taxpayer’s gualified investment is placed in service
or use and is rehired by the taxpaver during the six (85} month pericd beginning
on the date taxpayer‘s gqualified investment is placed in service or use.

e

7a.3.7 When a job is attributable. = An employee’s position is
directly attributable to the gualified investment if:

7a.3.7.1 The employee's service is performed or his base of
operations is at the new or expanded business facility;

7a.3.7.2 The position did not exist prior to the construction,
renovation, expansion or acquisition &f the business facility and the making of
the qualified investment; and

7a.3.7.3 But for the qualified investment, the position would
net have existed.

7a.4 New jobs percentage. - The annual new jobs percentage is based on the
number of new jobs created in this State by the taxpayer that iz directly
attributable to taxpayer’s gualified investment.

7a.4.1 Tf at least ten (10) new jobs are created and filled during
the taxable year in which the qualified investment is placed in service or use,
£he applicable new jobks percentage shall be thirty percent (30%): Provided,
That for each new job over ten (10), up te forty (40) such additional new jobs,
the applicable new jobs percentage shall be increased by adding thersto one half
of one percent (.5%), with the maximum new jobs percentage not to exceed fifty
percent {(50%%.

7a.4.2 During each of the remaining nine (%) years of the ten (10)
vear credit period, the annual new jobs percentage shall be based on the average
number of new Jjobs that were filled during that taxable year: Provided, That
for purposes of estimating the new jobs percentage that will be applicable for
each subseguent credit year, the taxpaver shall use the new jobs percentage
allcwable for ths taxable vear ilmmediately pricr thereto, and in the arnnual
income tax return filed under West virginia Code, chapter 11 for the then
current tax year, taxpayer shall redetermine his allowable new jobs percentage
for that year based on the average number of new employees employed in new jobs
during that year (dstermined on a monthly basis) and calculated under Section
?.6.3 of these regulations created as the direct result of taxpaver's gualified
investment. -

7a.4.2.1 For purposes of the smzll business tax credit, thes
taxpayer estimates the number of new jebs which will be in place for the first
taxable year in which qualified investment is placed in service or use, and the
taxpayver files monthly or quarterly tax returns and pays estimated tax for the
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vear based upon the amount of credit which would be available given the
estimated number of new 3jcbs. At the end of the taxable year, the actual number
of new Jjobs in place attributable to gualified investment 1s determined and
annual returns are filed reconciling the estimated tax paid monthly and
cuarterly filings throughout the year and the actual amount of annual tax due
based upen the actual new jobs percentage for the year determined at the end of
the year. The amount of tax paid in monthly and guarterly tax returns for years
two (2} through ten (10) is then based upcon estimated credit calculated using
the pricor year’s actual new Jjobs number. '

After the close of the taxable year for years two (2} through ten (10),
annual returns are filed reconciling the estimated tax paid in the monthly and
gquarterly filings throughout the year and the actual amount of annual tax due
based upon the actual new jobs percentage for the year determined at the end of
the year.

7a.4.3 Small business taxpayers which make gualified investment and
which are not entitled to a multiple year certified project shall be allowed
credit for the qualified investment placed in service or use over thres hundred
sixty-five (355) consecutive days iIn accordance with "Section 4.3 of these
regulaticns, without regard o when the end of the taxpayer’'s taxable year

occurs. The determinaticn cf the number of new jobs c¢reated for the first
taxable year and the determinaticn of median compensation shall be made at the
end of the said three hundred sixty-five (365) day pericd. The annual gross

receipts and annual payroll determinations shall be made in accordance with
Sections 3.26.1 _and 3.256.2 cf these regulaticns as appropriate, and shall be
applied at the end of the tax year of the taxpayer during which the sald three
hundred sixty-five (36%) day period begins. The determination of new jobs in
place attributable to gualified Lnvestment, annual gross recelpts, annual
payrcll and median compensation shall be made at the end of the three hundred
sixty-five (363) day period for the first tax year when investment is in service
cr use. Such determinations shall be made for the next succeeding tax year and
subseguent years based upon the taxpayer’s actual tax year.

For Example:

A small business taxpayer commences business on August 1, 1980, and places
its first item of property purchased or leased for business expansion into
service or use on that date. The small business elects to file its faderal and
state income taxes and other taxes on a calendar year basis.

The small business taxpayer will be reguired to file its annual federal and
state tax returns for its first tax vear based upon a short taxable year for the
period from Augist 1, 1550 to December 31, 1950. However, the small business
taxpayer’s gualified investiment upcn which credit will be basad will be the
qualified investment attributable to property purchased or leased for business
expansion placed in service or use by the small business taxpayer over the three
hundred sixty-~five (265) day period £rom August 1, 19980 t£o July 31, 1981,
notwithstanding the fact that the taxpayer’s tax year ended on December 31,
1520. T e : . -

The determination of annual gross payrell and annual gross income shall ke
made at the end of the short tax year {(ending December 31, 1%90} under Secticn
3.26.2 of these regulations. The determination of median compensaticn and the
determinaticon of +the number of new Jjobs in place attributable to gqualified
investment shall all be made on July 31, 1991 based upon the preceding three
hundred sixty-five (365) days, inecluding July 31, 1591.

The amcunt of gqualified investment actually in service or use in the short
tax year shall be the gualified investment upon which <¢radit for that year shall
be based, i.e., property placed in service or use from B3August 1, 1990 to
December 31, 1990. Total gualified investment in service .or use on July 31,
1691 shall be the amount of gqualified investment upon which the 1991 and
subsequent year’s credit shall be based.
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The current tax year of the taxpayer during which the three hundred
sixty-five (365) day period ends (en July 31, 1991) is the tax year of January 1
to December 31, 1991.

The annual payroll, annual gross recelpts and annual median compensation
requirements which must be initially m2t by the taxpayer in order to qualify for
fhe small business credit are the reguirements in effect for calendar year 1980,
the year during which the taxpayer first placed its gualified investment into
service or use. See Section 7a.3 of these regulations.

For the calendar year 1990% these regulrements were as follows:

annual payrell ) §1,7CC,000
annual gross receipts $5,500,000
annual median compensation ) 12,000

The taxpayer will gqualify as a small pusiness taxpayer for the short tax
vear of August 1, 1980 to December 31, 1930 if annual payroll and annual gross
receipts, both measured over the periocd of August 1, 1590 to December 31, 19%0,
and computed in accordance with Section 3.26.2 of tThese- regulations are both,
respectively, less than $1,700,000 and 55,500,000.

Tf the taxpayer gqualifies as a small business taxpayer under these annual
gress payroll and annual gross receipts criteria, the taxpayer would go on to
determine its entitlement to .credit. If it does not gqualify as a small
business, it would not be eligible for small business credit and cculd obtain
business investment and jobs expansion tax credit only if it met the fifty (50)
jobs requirement as set forth in West Virginia Code § 11-13C-7 and other
reguirements of the statute. o -

Assuming the taxpayer gualifies as a small business, as described above, it
will next determine whether it is entitled to small business credit. If the
taxpayer created at least ten (10) new jobs attributakle tc gualified
investment, based upcon a menthly average (as described under Section 7.6.4.2 or
7.6.4.3, sheould the Tax Commissioner specify an alternative method, of these
regulaticns), over the pericd of August 1, 1$30 +o July 31, 15%1, and if the
median compensaticn of new jobs over the pericd of August 1, 19%0 to July 31,
1891 was at least twelve thousand dollars (512,000), then the taxpayer will bhe
entitled to take the small business tax credit against its tax liabilities for
the short tax year of August 1, 1990 to December 31, 1%90 and against its tax
liabilities for the tax year of January 1, 1591 to December 31, 1%91. Presuming
the taxpayer estimated the amcunt ©f tax credit which would be available te it
correctly, it would have filed its monthly and gquarterly tax returns and its
short year annual tax returns for 1990 taking the credit against tax in the
accurate amounts, and will file annual tax returns "for 1991 reflecting the
amount of credit available.

If the taxpayer failed to gualify for the credit or if it estimated the
amount of credit inaccurately in its gquarterly and monthly filings and in its
short year annual tax returns, the taxpayer would be required to file amended
1850 annual tax returns for the short tax year and would pay taxes due with
interest and a ten percent (10%) penalty (which can be waived in certain
circumstances, see Secticn 7.6 of these regulations); or the taxpayer would take
a greater amcunt cof credit if it were entitled to more credit than was taken in
the short tax year. The taxpayer will likewlse file its annual tax returns for
January 1, 1991 to December 31, 1991 and pay more tax or take more c¢redit, as
appropriate, so as to reconcile the total amount cf monthly and gquarterly tax
remittance made throughout the year with the actuzal amount of tax owed, i1f any,
for the tax year.

For the January 1, 1992 to December 31, 1992 tax year, the taxpayer will
calculate the annual gross payrell, annual gross receipts, median compensatiocn
and new jobs in place attributable to gqualified investment based upon actual
measurements of thess amountis over the year from January 1, 1952 to Decémber 31,
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1992. However, menthly and quarterly tax payments for 1392 would be made based
upon estimatss which use the annual gross payroll and annual gross receipts
determinations of Section 32.26.2 of these regulations kased on the January 1,
1591 to December 31, 1951 tax vyear and actual measurementcs for median

compensation and new jobs in place in the 1591 calendar vyear. Such estimates
for 1593 menthly and guarterly payments would be based upon the January 1, 19%2
to December 31, 1992 measurements. Refer to Sechtion 7a.4.2.1 of these

regulations, which prescribes use of the pricr year’s measurements for current
year estimates.

The taxpayer will take credit for a ten (10) year period (eor longer 4if
rebate credit on multiple year project provisions are applicalble). The ten (13)
vear credit pericd (disregarding any possible longer period or election to delay
the beginning of the taking of credit by one {l) vear pursuant to West virginia
Code § 11-13C-4) would end on July 31, 2000, The taxpayer would take credit
against taxes accrued for the period of January 1, 2000 to July 31, 2000, and
credit weould be taken on monthly and guarterly returns filed for that period,
and on the annual return filed for the period of January .1, 2000 te December 31,
2000, But credit would be taken only against the porticn of the annual tax
liability attributable to the January 1 teo July 31 portion of the year.

7a.4.4 Small business taxpayers which make gualified investment and
which are entitled to a multiple year certified project shall determine annual
gross receipts and annual gross payreoll in accordance with the procedures sst
forth in Secticn 3.26.1 and 3.26.2 of these regulatiens and shall determine
median compensation and the number of Jjohs attributable to gqualified lilnvestment
based upon the procedures set forth in Section 3.26.1 and 3.28.2 of these
regulations for a three hundred sixty-five (365) day period beginning on the
date when investment is first placed in service or use. However, the taxpayer
shall place investment I1nto service or use over the three (3) vyear investmant
period described in Secticn 4.3 and subssctions thereecf of these regulations,
rather than over a three hundred sizxty-five (365) day pericd. '

7a.4.5 A small business taxpayer shall use the method prescribed in
Section 7.6.4.1 or 7.6.4.2 ©of these regulations for determining new Jobs
attributable tec qualified investment unless the Tax Commissiocner prescribes an
alternative method under Section 7.6.3.2 or 7.5.4.3 of these regulations.
7a.5 Certification of new jebs. - With the annual income tax return filed
under this c¢hapter for each taxable year during the ten (10) year credit pericd,
the taxpayver shall certify:

72.5.1 The new jobs percentage for that taxable year;
7a.5.2 The amcount of the credit allowance for that yesar;

7a.5.3 Tf the business is a partnership or electing small business
corporation, the amcunt of credit alleccated to the partners or shareholders, as
the case may be;

7a.%.4 That qualified investment property continues to be used in the
business, eor 4if any of it was disposed of during the year, the date of
disposition, and that such property was not disposed of prior to expiration of
its useful life, as determined under West Virginia Code § 11-13C-6;

72.%5.% That the new jobs created by the gualified investment continue
to exist and are filled by persons who meet the definition of new employees (as
defined Section 7a.3 of +this regulation) and are paid a median annual
compensation egual to or greater than the minimum median annual compensation
required by these regulaticns.

7a.6 Small business project. - A small businsss may apply to the Tax

Commissioner under West Virginia Code § 11-13C-4b for certification of a West
Virginia Code § 1i-13C-4b(a)(l) project if that project will create at least ten
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(10) new jobs. ©Only multiple year projects may be certified for small business
tax credit takers. Multiple party projects may not pe certified for small tax
credit takers.

7a.6.1 A taxpayer making qualified investment and operating with a
multiple year certified project would use substantially the same procedure as a
taxpayer entitled to credit for investment made over one (1) year except that
qualified investment would be made over three (3) taxable years. The three (3)
year investment pericd would begin and end as described in Section 4.3 of these
regulaticns for multiple year projects. _ The amount of qualified investment
actually in service or use at the end cf each tax year shall be the amount upon
which credit for such tax year shall be determined. ’

7a.7 Regulatipns. - West Virginia Code § 11-13C-7a states that the Tax
Commissioner shall prescribe such regulations as he may deem necessary in order
to determine the amount of sredit allowed under West Virginla Code '§ 11-13C-7a
£o a taxpaver; to verify taxpaver’'s continued entitlement to claim such credit;
and to verify proper application of the credit allowed. The Tax Commissioner
may, by cregulaticn, reguire a taxpayer intending te claim credit under this
Section to file wikh the Tax Commissicner a notice of’ intent to claim this
credit, before the taxpaver begins reducing his menthly or guarterly installment
payments of estimated tax for the credit provided ;n this secticn.

7a.8 Effective date. = The credit provided in West Virginia Code
§ 11-13C=7a shall be allowed for gualified investment property purchased or
leased after June 30, 1%987.

§ 110-~13C-8. rorfeiture of unused tawx credits; redetermination of credit
allowed. - v

8.1 Dispositicn of property or cessation for use. -~ If during any taxable
year, property with respect teo which a tax credit has been zllowed under West
Virginia Code article 11-13C:

8.1.2 Iz dispcsed of prior to the end of its useful life, as
determined under West Virginia Code § 11-13C-6; or

8.1.3 Ceases to b= used in an eligible business of the taxpayer in
this State prior to the end of its ussful life, as determined under sald West
Virginia Code § 11-13C-5, then the unused portion of the credit allowed for such
property shall be forfeited for the taxable year and all ensuing years.
hdditiecnally, except when the property is damaged or destroyed by fire, flood,
storm or other casualty, or is stolen, the taxpayer shall redetermine the amount
of credit allewsd inm =211 earlier vears by reducing the applicable percentags of
cost of such property allewed under sald West virginia Code § 11-13C-§, to
correspond with the percentage ¢f cost allowable for the period of time that the
property was actually used in this State in the new or expanded business of the
taxpayer. Taxpayer shall for periods prior to July 1, 1887 then £file a
reconciliation statement with its annual business and occupation tax return or
carrier income tax return, for the year in which the forfeiture occurs and pay
any additional taxes owed due to reduction of the amount of credit allowable for
such earlier years, plus interest and any applicable penalties. For taxable
periods beginning on or after July 1, 1987, such reconciliation statement shall
be filed with the annual return for the primary tax for which the taxpayer is
liable under West Virginia Cede articles 11-13, 11-13a, 11-13b or 11-23.
Taxpayers not subject to tax under any of these articles shall file such
statement with the annual return filed for the tax due under West Virginia Code
article 11-21. : : -

8.2 Cessation of operation of business facility. = If during any taxable
year the taxpayer ceases operation of a business facllity in this State for
which credit was allowed under West Virginia Code article 11-13C, before
expiration of the useful life of property with respect to which tax credit has
been allowed under West Virginia Code article 11-13C, then the unused portion of
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the allowed credit shall be forfeited for the taxable year and all ensuing
years. Additionally, except when the cessation is due te fire, flcod, storm cor
other casualty, the taxpayer shall redetermine the amount of credit allowed in
earlier years by reducing the applicable percentage of cost of such property
allowed under West Virginia Code § 11-13C=-5, to. correspond with the percentage
of cost allowable for the pericd of time that the property was actually used in
“his State in a business of the taxpayer that was taxable under West Virginia
Code articles 11-12a or 11-13 prier to July 1, 1987 or West Virginia Code
articles 11-13, 11-13a, 11-13B or 11-23 on and after July I, 1987. Taxpayer
shall for periods prior te July 1, 1387 then file a recenciliation statement
with its anmnual business and cccupation tax return or carrier income tax return
for the year in which the forfeiture occcurs, and pay any additional taxes owed
due to reducticn of the amcunt of credit allowable for such earlier years, plus
interest and any applicable penalties. For taxable periods beginning eon or
after July 1, 1987, such reconciliation statement shall be filed with the annual
return for the primary tax for which the taxpayer is liakle under West Virginia
Code articles 11-13, 11-13Aa, 11-13B or 11-23. Taxpayers not subject to tax
under any of these articles shall file such statement with the annual return
£iled for the tax due under West Virginia Code article 11-21.

8.3 Reducticn in number of employees. - If during any taxable year
subseguent to the taxable year in which the new jobs percentage is redetermined
as provided in West Virginia Code § 11-13C-7, the average number of employees of
the taxpayver, for the ten current tazable year, employed in pesitions created
because of and directly attributable to the gualified investment falls below the
mimimum number of new 3Jobe created upon which the taxpayer’s annual credit
allowance is based, the taxpayer shall calculate what his annual credit
allowance weuld have been had his new jobs percentage been, determined based
upcn the average number of employees, for the then current taxable vyear,
employed in positicns created becauss of and direccly attributable to the
qualified investment. The difference between the result of this calculation and
fhe taxpayer‘s annual c¢redit allowance for the qualified investment as
determined under West Virginia Gode § 11-13C-4, shall be forfeited for the then
current taxable year, and for each succeeding taxable year unless Zfor such
succeeding taxable vear the taxpayer’s average employment in pesitions directly
attributable tc the gualified investment once again mesets the level required to
enable the taxpayer o utilize its full annual credit allowance for that taxable
year. Such treatment shall alsec apply for small business credit takers under
West Virginia Code § 11-13C-7a.

8.3.1 This forfeiture causes a loss of the credit in the forfeiture
year, and all forfeiture years shall be counted in the ten {10) vyear credit
period (which may extend to thirteen (13) years or longer by reason of carryover
rebate credit, the taking of credit..arising from nongualified investment or
cther factors), Sc that the ten (10) year (or longer) period shall be sheortened
by one (1} year with the passage of a forfeiture year. In nc case shall the
cocurrence of a forfeiture year pe interpreted to toll or delay the running of
the ten (10} year (or longer) credit period.

8a Recapture of credit, recapture tax. =

8a.1 When recapture +ax applies. =~ Any person who places business
investment and -dobs expansion tax credit property (or other property resulting
in a credit under West Virginia Code § 11-13C-] et seg.) in service or use after
March 12, 1994, and who fails to use the guszlified investment property for at
lezst the period of its userful life (determined as of the time the proverty was
placed in service or use), or the veriod of time over which tax c¢redits allowed
under West Vircimia Code § 11-13C-1 et seg. with respect to the oroperty are
apolied under West Virginia Codg § 11-13C~) et seqg., whichevesr pericd igs less,
and whe reduces the number of its emplovees £illing new iebs in its business in
this State, which were created and are directly attributable to the gualified
investment propertv, after the third tazable vyear in which the gqualified
invesrment property was Dlaced in service or use, or fails to continue to empley
individuals in all tne new jobs created as a_ direct result of the gualified
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investment property and ussd to gualify for the credit allowed by West Virginia
Code § 11-13C-1 et seg., prior to the end of the tenth taxable vear after the
gualified invesiment vroperty was placed in service or use, such psrson shall
pav the recapture tax imposed bv West Virginia Code § 11=13C=1_ et seqg.

8a.1.1 The term "the period of time over which tax credits allowed
under West Virginiz Code § 11-13C¢-1 et seg. with respect to such property are
applied under West Virginia Code § 11-13¢c-1 et seg.”™ means all years during
wWhich the credit is taken or during which the gredit could have been taken, and
all vears during which the credit could have been taken if at least Iifty or
more new Sobs had remained in place, and all gualified investment property had
remained in service, including all vears during which anv carrvover credit is or
would have been available, eilther based on a single year credit or upon an
extended credit pericd resulting from multiple vear business investment and jobs
expansion tax credit DtOject status.

8a.1.2 Recapture applies only where beth & loss of <Hdobs and a
premature cessation of use of guaslified investment property occurs. = The
recapture tax meosed under W. Va. Code § 11-13C-2a applies only where there has
been a premature cessation of the use of gualified investment property and a
loss of new Sobs. The loss of jobs alone without a premature cessation of use of
cuzlified investment property, or a premature cesgation of the use of gualified
investment property without a loss of dobs is subiect te the provisions of W.
Va. Code § 11-13C-8, and other applicable provisions of West Virginia Code §
11-13C-1 ot sedqg., but shall not result in the imposition of the recapture tax
under W. Va, Code § 11-13C=8a.

Exampnle 1:

(1) Taxpaver, Company &, placed a gualified investment into servige in vear
1l (subseguent to March"Z, 159431, which resulted in the creaticn of 60 new jobs
in West Virginia, and ent 'tlemenu to the business investment and jobs expansion
tax credit.

If, in _vear &, Companv A _ terminates 15 employees emploved by Company A
anvwhere in West Virginia, %then Company & will lose all entitlement £o the
businecs investment and “Yobs expansion tax credit prospectively, under W. Va.
Code § 11-13C—-8(c), but is not subiect to the recapture tax imposed under Wesk
Virginia Cede § 11-13C=8a.

If +he npumber of emclovees at the facilitv increases +c a level which
exceeds the 50 new tobs threshold for any vear during the remainder of the 10
year credit zpplication period, then the credit  entitlement will Dbe
reestablished for %the remainder of the 10 vear c¢redit period, calculated by
subtracting from that 10 vear period those vears during which the entitlement
was lost.

Example 2:

Given the game facts =g set forth in Examcle 1, above, excevt that, in
addition to terminating fifteen emplovees in_ vyear 6, Companv A also removed an
item of gqualified investment propertv from service or use prior to the end of
the useful life of the item of property established under W. VYVa. Code §
11~13Cc-6, ther Company & will lose all entitlement to the business investiment
and_jobs expansion tax credit and is liable for the recapture tax imposed under
W. Va. Code § 11-13C-83.

8a.1.3 For purposes of the determination of whether a recapture tax
liapility is due, in no case shall the new emplovees allowed for purposes of
this gradit exceed the total increage in ithe taxpayer's employvment in this State
pursusnt to the regquirements of West Virginia Code §§ 11-13¢C-3(by (13},
11-13C-4b(dY (1) and 11-13C-14(e) (4) (A).
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{1y Company A has a manufacturing facility in West Virginia which emplovs
20 persons. That facility has been in operation for several vears, and
investment in the facility, and €cbs in place in the facility have never
resulted in the availapility of the business investment and jobs expansion tax
credit.

{2y Commany A places a gqualified investment in service in West Virginia in

vear 1 (which is subseguent to March 12, 19945, and creates 60 new tjobs at the
new facilitv, Company A becomes entitled to the business investment and Jjobs
expansion tax credit based upcon the oqualified investment and new obs

attributable to the new facility.

(3} Company B applies the business investment and jobs expansion tax credit
acainst its tax 1liabilitles in vyears 1 through 4, +then in vear 5, Company A
shuts down the old manufacturing facility, and the 20 wperscns emploved there
lose their jobs.

Companv & is subiject to the requirements of W. Va. Code § 131-13C-8(c) for
the reduction in the number of emploveess, even though the emplovees whose jobs
are attrxbutab’e to _the new facility are still in place.

The number of new Jjobs in place is zero based upon the loss of 80 _ <Hcbs
which were in place at the old facilitv.

6C jobs at the pew fgt%;}tv - 80 Scobs lost = sero new jobs

Example 2:

Given the same facts as set forth in Example 1 of this subsection, except
that, in addition tg the shut down of the old manufacturing facility, Company A
incidentally removes an item of gualified investment property from service at
the new facilitv orior tc _the end of i+rg useful life, as determined under W. Va.

Code § 11-33C-6.

Companv A is now liable for the recavture tax imbosed by W. Va. Code §
11-13C~8a, pased upon the premature cessation of use of gualified investment
propertv _zand the losgﬁgﬁ new qohs.

8a2.1.4 The provisions of this Section 8a and the subsections thereof
shall not apply to a transferor of cualified investment to which West Virginia
Code § 11-13C-5 applies. However, the scuccessor, or the sucgessers, and the
person, or perscns, who previouslwy clawmed credlt under West Virginia Code §
11-130-1 er seqg. with respect to the gqualified investment property and the new
4obs_atrtributable thereto, are dointly ang severally liable for payment of anv
recapture tax subsecuently impeosed under West Virginia Code § 131-13C-8a with
respect to the gualified investment property and new jobs.

8a.2 The recapture tax imposed bv West Virainia Code § 11=-13C—~8=z shall be
the amount determined as ‘ol7ows'

8a.2.1 Full Recapture = If a taxpaver brematurely removes gualified
investment propertv, which was piaced in service aftexr March 12, 1594, (when
considered as a class), from economic service in the taxpaver’s cqualified

investment business activity in this State, and the number cof employees filling
fhe new -Jobs created bv that person falls below fifty, that taxpaver is liable
for a recapture tax in the amounit of credit claimed under West Virginia Code §
11-13C-5 for the taxable vear, and all preceding taxable vears, on gualified

investm eﬂt prooertv which has been prema;ure1v removed From servxce.

8a.2.2 Partial Recapture — If a taxpaver prematurely removes .
cualified investment property, Which was wvlaced in service after March 12, 1994,
(when considered as a clasg), from cconemic service in the taxpaver’s cgualified

invescment business activity in this State, and the number of emplovees filing.

the new jobs created by _that taxmaver romains fifty or meore, but falls below the
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number necessarvy to sustain continued application of credit determined by use of
the new “ob percentage upon which such taxpaver’s one—tenth annual credit
2llowance was determined under West Virginia Code § 11-13C-4 or 7a, the taxpaver
is liable for a recapture tax in _an ameount egual to the difference between:

8a.2.2.1 the amount of credit eclaimed under Segtion 5 of Artigle
13¢, Chapter il of the West Virginia Code for the taxable vear and all preceding
taxable years, and

8a.2.2.2 the amount of credit that would have been claimed in
such vears 3if the amount of credit allowable under West Virginis Code § 1l1-13C-4
or 7a__had been determined based cn the cgualified investment property which
remains in service ucing the average number of new jobs filled by emplaovees in
the taxable vear for which recapture occurs.

8a.3 DAdditional Recapture — If after a partial recapture under subdivision
82.2.2 of this subsection, the taxpaver further reduces the number of emplovees
filling new dcobs below fifty, the taxpaver is liable for an additional recapture
tax in_the amount determined as prov1ded under subdivision 8a.2.1 of this
subsection. - i : -

8a.4 ravment of recapture tax. — The amount of tax recaptured under this
Section S8a are due and pavable on the day the taxpayer’s annual return iz due
for the taxable vear in which this section applies, under West Virginia Code §
11=-21-1 et sec. or 11-24-~1 et sec. When the taxpaver is a partnership, or g
corporation, for federal income tax purppses, the recapture tax shall be paid bv
those persons who are Lartners in the partnership, or shareholders in the S
corporation in the taxable vear in which recapture occurs under this Section 8a,
and is a ioint and several liabilitv of the partners and shareholders.

8a.5 nhpplicaticon of recapture tax under West Virginia Code § 11-13C-8a to
multiple credit entitlements or "stacked" credits - The situation may arise
where & taxpaver mav make & gualified investment and create new HYobs and so
become entitled to a business investment and jobs expsnsion tax credit or cther
credits provided under West Virginia Code § 11-13C-31 et seg. Then, some time
subsequent to the 3 vear new Jobs redetermination period set forth in W. Va.
Code § 11-13C-7, the taxpaver may under take a second development which results
in the placement of more gualified investment into service and the creaticon of
more new 3obs numbering more than £ifty. The second investment and creation of
new Jobs gives the taxpayver entitlement to a second business investment and €dobs
expansion tax credit (or other credits provided undex West Virginia Code §
11-13C—1 et sedq.) entirely separate from the first. It is possible for
investments and <ohes creaticon to ccgur is such & way that a single taxpayery mavy
become gain entitlement to several separate and discrete tax credits in

succession. This ohenomenon is known as “stacking credits.”

Under the business investment and dobs expansicn tax credif law and
requlations, these stacked credifts are each treated as separate and distinct
entitlements. ’ T

Example 1:

A taxpaver mav becoms entitled teo credit number 1 in vear 1, and entitled
to credit number 2 in vear 5. Credit number one will run from vear 1 to year 10,
with a three year carrvover, and credit number 2 will run from vear 6 to year
16, with a 3 vear carrvover.

8a.5.1 In the case of stacked credits, for purposes of impogition of
the recapture tax, each credit inm the series of stacked credits will be treated
as separate. Thus, referring to Example 1 above, the premature cessation of use
of cqualified investment property for credit number 2 will trigger & recapiure
tax based upcn the credit asserted against tax_resulting from credit number 2,
but neot based upon credit asserted against tax resulting from ¢redit number 1.
However, where there are stacked credits which can apply against a taxpaver's
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tay liabilities concurrently, and where there is no specific identification of
which credit was applied first against the tax liability, the oldest credit out
of the stacked credits shall be considered to have been applied first, then the
next oldest, and so on.

§ 110~-13¢c-95. Transfer of gqualified investment £to successors.

9.1 Mere change in form of business. - Property shall not be treated as
disposed of under West virginia Ccde § 11-13C-8, by reason of a mere change in
the form of conducting the business as long as thé property is retained in a
business in =his State, and the taxpayer retaing a controlling interest in the
successor business. In this event, the successor business shall be allowed to
claim the amount of credit still available with respect to the business facility
or facilities transferred, and the taxpayer (transfercr) shall nct be reguired
to redetermine the amount of credit allewed in earlier years.

9.2 Transfer or sale tc successor. - Property shall not be treated as
disposed cof under West Virginia Code § 11-13C-8 by reason of any transfer or
sale to & successer business which continues to operate the business facility in
this State. Upon transfer or sale, the successor shall’ zcguire the amount oI
credit that remains available under this article for each subsequent taxable
year and the taxpayer (transferor) shall not be reguired to redetermine the
amount of credit allowed in earlier years.

9.3 Where a corporaticn entitled to take the credit is purchased through a
stock purchase by a new owner and remains a legal entity and retains its
corporate identity, the entitlement cf the sorporation to the credit will not be
affected by the ownership change.

%.4 Where a corporation entitled to the credit is merged with another
corporation and ceases to exist as an entlty, +he surviving corporation would be
rreated as a successor business under West Virginia Code § 11-13C-9(b), and
would be entitled to the credit and project certification to which the
predecessor corporation was originally entitled. It would be necessary
subsequent to the merger for the surviving corporation td substantially maintain
the number of jobs directly attributable =fo. quaiified investment and the
qualified investment property in service or use carried over from the
predecessor corporation. i

9.5 An S cerporation resulting from the conversion of & C corpeoration to
an 8 corporation is the produst of a mere change in the form of doing business,
or, at most, is a successor business, under West Virginia Code § 11-13C-9. In
such a case, any business investment and jobs expansion tax credit available to
the C cerpsration would be available to the & corporation.

5.6 Under ordinary circumstances the only way in which two or more
companies or entities can aggregate their employees and investment for purposes
of the business investment and jobs expansicn tax credit is To .form a certified
project under West Virginia Cede § 11-13C=4b. West Virginia Code § 11-13C-4b(b)
requires that a taxpaver apply to the Tax Commissloner for certification of a
preject prior to placing gqualified investment property inte service or use for
purposes of the business investment and jobs expansion tax credit.

Under West Virginia Code §. 11-13C-9, the business investment and jobs
expansion tax credit is not lost by reason of a mere change in the form of
conducting a business or the transfer or sale of a business to a successor.

Where one corporation will bes split into two (2) c¢corporations but
substantially the same assets and the same employeses upon which the original
business investment and jobs expansicn tax credit was based will carzy on with
business operations, and where the segond corporation will be & newly formed
entity using employees whose position with the first corporation prior tc the
split-up constituted new jobs for purposes of the business ilnvestment and jobs
expansion tax credit, and where investment qualified for the business investment
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and Jobs expansion tax credit in place with the first corpeoration will
substantively continue to be used in the second corporation, these factors
indicate a situation more akin to a change in the form of the business rather
than a poecling of assets or effort by two independent corporations to create an
investment project. The situation described substantively constitutes a change
in the form of the business for purpcoses of the business investment and jobs
expansion tax credit.

West Virginia Code § 11-13C-4b(a)(2) describes a project configuraticon
whereby two or more entities may take the business investment and jobs expansion

tax credit. Although the configuration and business relationships resulting
from the described split-up do not constitute a certified project, this
statutory section most closely addresses +the situation described. Two

corporations resulting from the aforeszid changs in the form of conducting
business may take the West Virginla business investment and jobs expansion tax
eredit in the same manner and as if there existed a certified project under West
Virginia Code § 11-13C-4b{a)(2).

9.7 Although the entity principle applies to partnerships as participants
in a certified business investment and jobs expansion tax credit project and for
tax filing purposes, the actual legal entitlements fo property and income and
cther legal rights flow through the partnership, as a conduit, to the partners.

Presumably, if a partnership is ownad by corporate partners, the
partnership could be acguired as an entity through a purchase of the corporate
partners.

If a partnership continues as an entity, the entitlement to the credit will
remain undisturbed in it. If a partnership is sold so that a successor business
takes the place of the partnership, then the successor business will be entitled
o the credit under West Virginia Code § 11-13C-9(b) if gqualified investmant
property and jobs remain in place with the successor.

Under West virginia law, a partnership ordinarily pays certain taxes as an
entity (such as the business and occupation tax, the severance tax and the
business franchise tax), but other taxes such as the personal income tax, or, in
the case of corporatz partners, the corporate net income tax, are paid by the
partners cn the income derived from the partnership under the condult principle.
The business investment and jobs expansion tax credit can cffset personal income
tax and corporation net income tax as well as the business and occupation,
severance and franchise taxes. Therefcre, the business investment and jobs
expansion tax c¢redit avallable to a partnership will flow through to the
partners for the income taxes, but will be taken directly by the partnership
against the business and cccupation, severance and business franchise taxes.
Thus, a new partner or successor partner would be entitled to the credit under
West Virginia Code § 11-13¢-$(b) on that portion of income subject to income
taxes flowing from the partnership. Refer to Sections 5.14.4 and 5.14.5 for
treatment of S corporation shareholders and partners.

9.8 The presumption underlying the ninety (90) day shut-down rule, set
ferth in West Virginia Code § 11-13C-3(b){(12) (D), is that i1f a business is shut
dewn for ninety (30) days, all jobs are lost and the cessation of business by
the facility is permanent. If a purchaser then buys the assets formerly in
operaticn at the facility and hires employeess to work at the facility, that
purchaser will have made new investment and will have created new jcbs. The
business investment and jobs expansion tax credit statute presumes that without
such investment the shut-down property would have remained closed, and no Jjobs
would have been created. :

The ninety (90) day shut-down rule crdinarily comes intc play only where a
purchaser is attempting te buy a facility from a seller and the facility is not
subject to.the credit in the hands of_the seller.

The situation where a purchaser buys a facility which has been idle for
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over ninety (90) days from '‘a seller who cannot take the c¢credit and where the
purchaser thereby becomes gqualified for the credit must be distinguished from
the situation where the seller is entitled to the business investment and jobs
expansion tax credit and then sells the gualified investment toc a purchaser who
mecomes a successor in the business of the seller.

In the former case, the purchaser must independently qualify for the
business investment and jobs expansion tax credit, and a ninety (90) day
shut~down of the facility (or the Tax Commissioner’s waiver thereof) is
necessary. In the later case, the seller has already qualified for the credit,
no shut-down is necessary, the purchaser becomes a Successor in business to the
seller and, under West Virginia Code § 11-13C-5(b), obtains entitlement te the
business investment and jobs expansion tax credit to the exact same extent that
the seller was so entitled. : ) ’

9.9 Treatment of successor project participants. - Whenever a participant
in a project certified. under West Virginia Code §§ 11-13C-4b(a)(2) or (3) Lis
replaced by another participant in that project on or after March 10, 1990, the
tax credits available to such successor participant as a result of the transfer
shall net exceed the amount of credits that would have been available to the
predecesscr participant had the +ransfer to the successor participant not
occurred: Provided, That if the project plan provides for annual recalculation
of the divisien of the credit allcwable for each year ameng the participants in
the project in corder tc maximize the collective uZe of sguch credit by the
project participants, or for any other purpose, then the credit avallsble to the
successor participant as a result of the transfer shall be limited each year to
the amount of credit actually used by the predecessor participant to offset
taxes for the taxable year immediately preceding the taxable year in which such
participant’s obligations or interest in the project, as described in the
project plan certified by the Tax Commissicner, passed to the successor
participant in the project.

9.10 Predecessors in business shall disclose te successors in business all
records, documents and other information necessary for the successor te maintailn
entitlement te the credit, teo calculate the amount of &redit available to the

successor and to file tax returns taking the credit. A successcr i1n business
shall be considered an interested party under West Virginia Code § 11-10-54(£f)
with relation to such information of the predecessor. The Tax Commissioner

chall have absolute discretion te grant or refuse disclesure of information
under this section.

§ 110-13C-10. Identification of investment credit vroperty.

Every taxpayer who claims credit under West Virginia Code article 11-13C
shall maintain sufficient records tc estaplish the following facts for each item
of gqualified property:

1.1 Its identity;

10.2 Its actual or reasonably determined cost;

10.2 Its straight-line depreciaticn lifej

10.4 The meonth and taxable year in which it was placed in sesrvice;

10.5 The amount of credit taken; and

10.4 The date it was disposed of or otherwise ceasad to be gualified
property.

§ 110-13C-11. Failyre to keesp records of investment credit propertv.

~11.1 A taxpayer who does not keep the records regquired for identificatiocn
of investment credit property, is subject to the following rules:
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11.2 2 taxpayer shall be treated as having disposed of, during ths taxable
year, any investment credit property which the taxpayer cannot establish was
s£ill on hand, in this State, at the end of that year.

11.3 If a taxpayef cannot establish when investment credit property
reported for purposes of claiming this credit returned during the taxable year
was placed in service, the taxpayér shall be treated as having placed 1t in
service in the most recent prior year in which similar property was placed in
service, unless the taxpayer can establish that the property placed in service
in the mest recent year is still on hand. In that event, the taxpayer will be
treated as having placed the returned property in service in the next most
recent year.

§ 110-13C-12. Interpretation and construction.

12.1 No inference, implicatien or presumption of legislative constructien
or intent shall be drawn or made by reason of the locatlon or grouping of any
particular section, provision or porticn of West Virginia Code article 11-13C;
and no legal effect shall be given to any descriptive matter cr heading relating
to any secticn, subsection or paragraph of West Virginia Code article 11-13C.

12.2 Prior to March 10, 1890 the provisions gf West virginia Cede article
11-13C were ‘liberally wsonstrusd in order to effectuate the legislative intent
recited in West Virginia Code § 11-13C-2. '

However, on and after March 10, 1590 this rule was replaced with a rule of
reasenable construction in which the burden of proef is on the taxpayer ©o
establish by clear and convincing evidence that the taxpayer is entitled to the
benefits allowed by West Virginia Code article 11-13C. '

§ 110-13C=13. Severability.

13.1 If any provision of West Virginla Ceocde article 11-12C or the
application thereof shall for any reaseon be adjudged by any court of competent
jurisdicticn to be inwvalid, such judgment shall not affect, impair or invalidate
Zhe remainder of said article, but shall ke confined in its operation to the
provision therecf directly involved in the ceontroversy in whigh such judgment
shall have been rendered, and the applicability of such provision to other
persons or circumstances shall not be affected thereby. The same treatment
shall pe adopted for these regulations. ’

13.2 If any provision of West Virginia Code article 11-13C or the
application therecf shzll .be made invalid or inapplicable by reason of the
failure of the Legislature to enact any statute therein addressed or referred
£o, or by reason of the repsal or any other invalidation of any statute therein
addressed or referred to, such failure to reenact on such repeal or invalidaticn
of any such statute shall not affect, impair or invalidate the remainder of the
said article, but shall be confined in its cperation to the provision thersof
directly invclved with, pertaining tc, addressing or referring to .the said
statute, and the application cof such provision with regard to other statutes or
in other instances not affected by any such invalid or repealed statute shall
not be abrogated or diminished in any way.

§ 110-13C-14. Restrictions and limitations on credits allowed by West Virginia
Code article 11-13C. o : ’

14.1 By legislaticn passed on March 10, 1990 the West Virginia Legislature
made the fcllowing finding: : ) -

The Legislature finds that the tax credits allowed under
previsions of this article (West Virginia Code article
11-13¢C) heretofore enacted have not effectively and
efficiently increased empleoyment <through investment in a
certain industry segments; that while there has been a
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significant net decrease in employment in the coal industry
in~ recent vyears the amount of credit being claimed Dby
producers of ceal has significantly inereased; that the
increasing cost of the credits allewed by this article to
coal producers is eroding the State’s ability to reascnably
fund essential State services such a public education,
public safety and basic human services; and that this
erosion will continue unless remedial legislation is
enacted. _

14.2 Censtruction. — The rule of statutory construction cedified in West
Virginia Code § 11-13C-1i2b is replaced by statutory mandate effective March 10,
1950 with a rule of reascnable construction in which the burden of proof is on
the taxpayer toc establish by clear and ceonvineing evidence that the taxpayer is
entitled toc the benefits allowed by West Virginia Code article 11-13C.

14.2 Credit not to bes applied against severance taxes.

14.3.1 Notwithstanding any provision in Wwest Virginia Code article
11-13C to the contrary, no credit shall be azllowed against the taxes imposed by
West Virginia Code article 11-132 (the ssverance tax) for taxable years ending
on or after March 10, 1%$90 uniess one of the transition rules in West Virginia
Code § 11-13C-14(c)(2) applies.

14.3.2 Transition rules. - The general rule stated in West Virginia
Code § 11-13C-14(c)({l) and Section 14.32.1 of these regulations shall not apply:

14.3.2.1 To qualified investment proparty placed in service or
use prior to .March 10, 19%0.

i4.3.2.2 To property purchased or leased for business expansion
that is placed in service or use on or after March 10, 1990 if at least one of
the fellowing clauses applies to such property:

14.32.2.2.a The new or expanded Dbusiness facility was
constructed, reconstructed or erected, pursuant tc a wriltten construction
contract executed prior to March 10, 1990, as limited to the provisions of such
contract as of such date then binding on the taxpayer, but only to the extent
such new or expanded business facility is placed in service or use prior to
January 1, 1%92.° T

14.3.2.2.8 The new or expanded business facility which is
part of a project described in West Virginia Code § 11-13C-4b(a)(l) was
sonstructed, reconstructed or erected, pursuant to a written construction
contract executed prior to March 10, 1920 as limited tc the provisions of such
contract as of such date then binding on the taxpayer: Provided, That only that
pertion of the contract price attributable to that percentage of the
construction contract completed pricr to January 1, 1392  (determined under
principles set forih in Section. 460(bk) of the Internal Revenue Code of 1986, as
in effeat before Marsh 10, 1990) which is placed in service or use prior to
January 1, 1992 may be treated as property purchased for business expansicon
under West Virginia Code § 11-13C-6.

14.3.2.2.¢c The new or expanded business facility was
purchased or leased pursuant to a written contract executed prior to March 10,
1990 as limited to the provisions then binding on the taxpayer as of such date,
but only to the exitent such new or expandad business facility is placed in
service or use priocr to January 1, 1592. o ’

14.3.2.2.4 The machinery or ecguipment or other tangible
perscnal property purchased or leased for business expansion at a new or
expanded business facility was purchassd or leased by the taxpayer pursuant to a
written contract to purchase or lease identifiable tangible personal property
executed before March 10, 1990, as limited to the provisions cof such written
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contract then binding on the taxpayer, but only to the extent the tangible
perscnal property purchased or leased under such contract is placed in service
or use before January 1, 18%2: Provided, That when such tangible personal
property is purchased or leased as aforesaid as part of a projsct described in
subsection 14.2.2.2.b of these regulations, such tangible perscnal property must
be placed in service or use prior to January 1, 18%4, to be treated as property
purchased or leased for business expansion under West Yirginla Code § 11-13C-6.

14.3.2.3 Transition Rule 3. = The general rule provided in
paragraph 14.3.1 shall not apply to preperty purchased or leased for business
expansion that is placed in service or use after March 9, 1590 as a component
part of a plan for an integrated project which is otherwise eligible for super
tax credit under W. Va. Code § 11-13¢C-4b, provided all of the following
requirements are satlsfied:

14.3.2.3.a Investment Threshold. - The taxpayer and othsr
participants in the prcject, if any, have made investments aggregating more than
ten million dollars in property purchased or leased for business expansion (as
defined in W. Va. Code § 11-13¢-3{b){1$) prior to .enactment of § 11-13C=14),
pricr te March 10, 1930, ’ ”

14.3.2.3.a.1 This reguirement that the taxpayer and
other participants in the project, if any, have made investments aggregating
more than ten million dollars pricr o March 10, 1990, in "property purchased or
leased for business expansicn," as defined in W. Va. Code § 11-13¢=-3(b) (15}, is
satisfied if properfy purchased cr leased for business expansion, as defined in
W. Va. Code § 11=13C=23{b)(19), is purchased, or leased, prior to March 10, 1990
and the contract to purchase, or lease, irrevecably obligates the taxpayer or
any other participant in the project, if any, te purchase, or lease,
identifiable property for a sum certaln amount.

14.3.2.3.a2.2 Property is deemed tc have been purchased
before March 10, 1990 4if: (i) the physical cocnstructicn, reconstructien or
erection of the property was begun prier to March 10, 1%%0, or the property was
censtructed, reconstructed, erected or acguired pursuant to a written contract
in existence and binding on the purchaser before March 10, 18%0; or (ii) the
machinery, eguipment or other tangible personal property was owned by the
taxpayer or another participant in the project, if any, prior to March 10, 1850,
or was acquired by the taxpayer or another participant in the project, if any,
pursuant to a binding purchase contract executed prior to March 10, 19390.

14.3.2.3.a.3 Property is deemed to have been leasad
before March 10, 1990 only if the taxpayer or ancther participant in the
project, Lf any, took physical possession of the leased property pricr to
March 10, 1990, or there was a binding written lease or contract to lease
identifiable tangible perscnal property in effect prior to March 10, 19890 for a
specified term for specified periocdic consideration.

14.23.2.3.0b _ Integrated Project Rule. - Investment
aggregating more +%han ten millien dollars must have been made pursuant to a
written plan for development of an integrated corporate project, in one or two
phases, over a period of one or more years, which otherwise gqualifies for credit
under West Virginia Code § 11-13C-4b. This written plan must have been in
existence pricr to March 10, 1990 and provide for the making of additiocnal
investments after March 9, 1990, in furtherances of the plan for an integrated
corporate project. The existence of s=uch a plan is a matter of fact to be
determinsd on a case-by-case basis, the burden of proof is on the taxpayer to
show the interrelaticnship between the several phases or parts of the project
and the dependency of any subsegquent investment on the gualifying investment of
more than ten millicn deollars.

14.3.2.3.b.1 Existence of a written plan for

development of ‘an integrated corporate project 1is demonstrated by the written
plan itself. Proof that the written plan existed prior to March 10, 1590 may be
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demonstrated by corporate minutes of meetings of boards of directors or
shareholders held pricr te March 10, 1950 which discuss the plan, or which
authorize +he expenditure of mere than ten million dollars 1in "property
purchased or leased for business expansion," as defined in West Virginia Code
§ 11-13¢=3(b)(19), ¢to implement +he plan or any integrated phrase or part
thereof. The plan’s existence may alsc be proved from submissions to federal or
State regulatory authorities including, kut not limited to, the Federal Energy
Regulatory Commission and the Securities and Exchange commission, which refer to
the integrated corporate project in sufficient detail or by applications for
financing of the integrated project wnich describe the project in sufficient
detail. -

14.3.2.3.b.1.a8 There must be c¢lear, cenvincing
evidence of an approved corporate plan or other action of the taxpayer showing
positive commitment to the full development of the plan for an integrated
corporate project prior tec March 10, 19%0.

14.2.2.23.b.1.0 There must be clear, convincing
evidence that development, design or engineering had bégun pricr to HMarch 10,
1990 cn any Section 11-13C-4b({a}(l) project that encompasses any thirty-six
consecutive month period that begins after March 9, 19350, when it is c¢claimed
that such Section 11-12C-4bia)(l) project is an integrated part or phase of an
plan for an integrated corporate project that spans mere than three years.

14.3.2.3.b.2 A plan consists of two integrated phases
or parts when there is clear, convincing evidence that but for phase cne, phase
two of the plan would not have been started and complsted. additionally, a plan
is not an integrated plan unless each subseqguent phase is directly in
furtherance of and contributes to the primary objective of the plan. The
following criteria is indicative cf the existence of an integrated corpcrate
project: B
14.3.2.3.b.2.a The investment made prior to
March 10, 1950, was made with the expectaticn of making additicnal investment
after March S, 1990 which qualifies a second Sectien 11-13¢~4b(a)(l) project
under the super tax credit law and that projest is directly related to the
pre-Marcn 10, 1950 investment.

14.2.2.3.b.2.b The two super tax cradit Section
11-13C-4b(a){1) projects are dependent on or contribute te each other.

14.3.2.3.b.2.¢ The corporate project is limited
to a single "business facility"” as defined in West Virginia Code § 11-13C-3(bj);
and the "mining operations,” as defined in Secticon 11-13C=3{(b) are contained on
contiguous property and are part of a single operating unit. Factors whigh
indicate that the mining operations are part of a single operating unit are:

14.3.2.3.b.2.c.1 common  processing or
treatment plant,

14.3.2.3.b.2.c.2 common storage and leading
facility,

14.3.2.3.b.2.c.3 other common support
facilities, and

14.3.2.3.b.2.c.4 commen supervisory
perscnnel. -

14.3.2.3.5.2.4 Notificatien was given to the Tax
Coimissioner, prior t¢ March 10, 1980, that a corperate project consists of two
Section 11-13C-4b{a} (1) prcjscis.

Business strategy and planning 1s generally limited to five vyear
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increments. A taxpayer wheo applies for super tax credit under this third
transition rule . for mere than one Section 11-13C~4db{a)(l) project that begins
after March 9, 1950, must present clear and convincing evidence of significant
ecocnomic loss should taxpayer’s investment in such project not ke eligible for
super tax credit that offsets the severance tax imposed by article thirteen-a of
the West Virginia Code. . . .

The following example demcnstrates the intent of this ©paragraph
14.3.2.3.b.2.

Example: XYZ Coal Company has written plan to develop its Rocky Mountain
Coal Project. Phase I consists of assembling (by purchase or lease) the coal
lands necessary to =sconemically sustain coal production onse all phases of the
project are completed; obtaining necessary State and federal permits; coktalning
necessary financing and deing anything else that may ke necessary to move into
phase II. Phasz II consists of develeping and operating one or more strip mines
on the project site. Thie includes development of access reads and a coal
leading facility. During this phase anything else necessary to move into phase
III is done. Phase III consists of construction, or, development, and operztion
of the following on project lahd previously stripped: :

{1y a «cocal preparation plant incorporating the most current coal
preparation technology;

(2) wunitrain coal loading facilities;

{3) three deep miness; and

(4) all related facllities.

Under these facts, this is an integrated multi-phase project.

14.3.2.3.0.3 An integrated oproject 1s otherwise
eligible for super tax credit, under West Virginia Code § 11-13C-4b, to the
extent the entire project, or any phase therecf, qualifies for credit under West
Virginia Ccde § 11-13C-4b. In order to qualify for super tax credit, there must
be both investment in property purchased cor leased for business expansion and
the creation of at least fifty new jobs by the taxpaysr or any other particlipant
in the preoject as a _direct result of that investment. Because a Sectioen
11-13¢-4b(a} (1) multi-year project is limited to gqualified investment property
placed in service or use during any three successive tax years that directly
results in the creation of at least fifty new jobs filled by new employees, a
multi-year integrated corporate project is only eligible for super tax credit
benefits to the extent that one or more portions of the integrated project
satisfiss the Sectien 11-13C-4b(a)(l) reguirements. The following examples
illustrate the meaning of this rule.

Example 1. Prior to March 10, 1950, XY¥Z Coal Company (Taxpayer) made
investment in property purchased or leased for its Rocky Mountain Coal Project
aggregating more than $10 million. _All of that property was placed in service

during calendar years 1587, 1988 and 1989. 28 a direct result of that
investment 100 new 3obs were created and filled by new employees during that
period. XYZ Ccal Company timely applied to the Tax Commissioner for
certification of +this phase of its integrated project. Certification was
granted and XYZ Coal Company began taking the super tax credit. During c¢alendar
year 1990, XYZ Coal Company timely filed with the Tax Commissicner notice of
claim to super tax credit under the Section 11-13C-14(¢) transition rules. In
19%1, Taxpayer placed in service project property valued at $250,000 and created
five new jobs. . During calendar years 1592, 1992 and 19%4. The property placed
in service during 1920 is not eligible for super tax credit because it did not
result in the creation of at least f£ifty new Jobs. While Taxpayer could have
grouped the years 1991, 1992 and 13593 together as a Section 11-13C=1lab(a){l)
prcject, it would not have been allowed to claim super tax credit for the $5

million of project properzty placed in service in calendar year 1994 which
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resulted in the creation of 25 new Jjobs. For this reason, Taxpayer elected %o
treat the years 19392-1994 as a Section 11-13C-4b{a){l) project rather than the
years 1991-18%93. During calendar year 1395, Taxpayer placed in service
additional Reogky Mountain Coal Project property valued $1 million which created
10 new jobs. No super tax credit benefits are sllowable with respect to the
investment placed in service during 1995.

Example 2: Same facts as in Example 1, except that during 1931 XYZ Coal
Company placed in service a new strip mine that 1is not part of its Rocky
Mcuntain Coal Project. Property placed in service 1s valued at $750,000 and S5
new jobs were created. Because the new mine is not a part of the Rocky Mountain
Coal Project, super tax credit for that investment may not be used to ocffsst
severance taxes on coal produced from that strip mine. Super tax credit may be
applied against other taxes directly attributable to that mine, in accordance
with the remaining provisions of West Virginia Code § 11-13C-5.

14.3.2.3.¢ New Business Facility Rule. - The portion of the
integrated project constructed, purchased, or leased, after March 9, 1990 must
satisfy the definition "new business facility” codifie& in West Virginia Code
§ 11~13C-14(e)(3). ' -

14.3.2.3.4d New Jobs Rule. —;fhe new johs created by the
project after March 9, 1990 must be filled by "new emplqoyees" as defiined in West
Virginia Code § 1i-13C-14(e)(4). ' ’

14.2.3 Notice of claim under transition rules.

14.3.3.1 Notice reguired. - Any perscn intending to assert a
claim for credit based in whole or in part on applicaticon of the transition
rules in West Virginia Code § 11-132C-14(c)(2)(B} or (C) must have £filed written
noticse of such intention with the Tax Commissiconer on or besfore July 1, 1930.
In the case of a multiparticipant project, this notice may have been filed by
the managing preojeci participant on behalf of all participants in such project.
Such notice shall have been in a form prescribed by the Tax Commissicner and all
information reguired by such form shall have been provided. )

14.3.2.2 Failure to file notice. - If any person fails to timely
file the notice reguired by West Virginia Code § 11-13C-14{c)(3), such perscn
shall be precluded from claiming credit under West Virginia Code article 11-13C
for such investment.

14.4 Treatment of successcr preject participants. - Whenever a participant
in a project certified under West Virginiaz Code § 11-13C-4b{a)(2) or (3) is
replaced by another participant in that project on or after March 10, 1920, the
tax credits available to such guccessor participant as a result of the transfer
shall not exceed the amount of credits that would have been avallable to the
predecessor participant had the transfer to the successor participant not
occurred: Provided, That 1f the projest plan provides for annuzl recalculation
of the divisicn ‘of the credit allowable for each year among the participants in
the preject in order to maximize the collective use of such credit by the
project participants, or for any other purpose, then the credit available to the
successor participant as a result of the transfer shall be limited each year to
the amount of credit .actually used by the predecesscr participant to ocffset
taxes for the taxable year immediately preceding the taxable year in which such
participant’s cbligations or interest in the project, as described in the
project plan certified by the Tax Commissicner, passed to the successcr
participant in the project. ’

14.5 The following terms are defined or redefined on and after March 10,
1590 for purposes of the business investment and jobs expansion tax credit:

14.5.1 "Censtruction contract." - For definition, refer to Section 3
of these regulations.
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14.5.2 "Excluded property." - For definition, refer to Section 3 of
these regulaticns.

14.5.3 "New business facility." - For definitlion, refer to Secticn 3
of these regulations.

14.5.4 "New employee."” - The terms "full-time employee” and
"permanant employment” are defined under this heading. For definition, refer to
Section 3 of these regulations.

14.5.5 "Leased property." = For definition, refer to Section 3 cf
these regulations.

14.5.86 "Small business." - Por definition, refer to Section 3 and
Section 7a of these regulations.

14.5.7 "Annual payrell.” - For definition, refer to Section 3 and
Section 7a of these regulations. .
r
14.5.8 “"Annual gross receipts.” - For definition, refer to Section 3

and Secticon 7a cof these regulations. ) .
re
14.5.9 raffiliates."” - For definition, refer to Section 7a of these
regulations.

14.5.10 ."Concern." — For definition, refer to Section 7a of these
regulations.

14.6 Application for gredit regquired.

14.6.1 Application required. - Notwithstanding any provision of West
Virginia Cede article 11-13C to the contrary, no credit shall be allowed or
applied under West Virginia Code article 11-13C for any qualified investment
preperty placed in service or use on or after January 1, 19390 until the person
asserting a claim for the allowance of credit under West Virginia Code article
11-13C makes written application to the Tax Commissicner for allowance of credit
as provided in West Virginia Code § 11-13C~14(f) and receives written

acknowledgement of its receipt from Tax Commissioner: Provided, That in the
case of a multiparticipant project this notice may be filed by £he managing
project participant on behalf of &ll participants in <that project. An

application for credit shall be filed no later than the last day of the due
date, without extensions, for filing the ftax returns required under West
Virginia Code articles 11-21 or 11-24 for the taxable year in which the property
to which the credit relates is placed in service or use and all information
reguired by such form shall be provided.

14.6.2 Failure to file. = The fallure to timely apply for the credit
in aceordance with Section 14.6.1 of these regulations shall result in the
forfeiture of fifty percent (50%) cf the annual credit zllowance otherwise
allewable under West Virginia Code article 11-14. This penalty shall apply
annually until such appligation is filed.

l4.6.2.1 For purposes of +this section, the penalty of fifty
percent (50%) of the annual credit allowance otherwise allowable under West
Virginia Code article 11-14 means that the amcount of the actual decrease in the
taxpayer’s tax liability which would result from application of the credit, if
the penalty were net imposed shall be eliminated in the amount of fifty percent
(50%), i.e., the actual tax liability shall increase by fifty percent (50%) of
the amount of offset which would have been available had the penalty not been

applied.

14.7 These regulaticons are issued pursuant to the mandate of West Virginia
Code § 11-13C-14(g).
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14.8 studies and reviews. - The Tax Commissioner shall review the accounts
of all taxpayers who are currently claiming tax credits under West Virginia Code
article 11-13C for the purpcse of ensuring that such credits are being claimed
only in accordance with West Virginia Code article 11-13¢. The Tax Commissioner
shall réport his findings and conclusions based on such reviews at the 1391
regular session of the Legislature along with recommendaticns for any further
legislative change: Provided, That the confidentiality of all taxpayers and
taxpayer informaticn shall be preserved in such report and that this report
shall in no way be deemed to affect future enforcement ©f West Virginia Code
§ 11-13C-14. -

14.% Effectlive date.

14.9.1 Except as otherwise expressly provided in West virginia Code
§ 11-13c-14, the provisions of West Virginia Ceode § 11-13C-14 shall apply to
property placed in service or use on or after March 10, 1990, notwithstanding
any provision of priocr law which may be in conflict with West Virginia Code
§ 11-13c-14. In the case of any such ambiguity, the provisions of West Virginia
Code § 11-13C-14 shall contrel resclution of such ambiguity.

14.9.2 The date of passage of West Virginia Code § 11i-13C-14 is
March 10, 139%90. o o B

§ '110-13C-15. Definition of contrelled group of corporations.

15.1 In general. = For purpcses of West Virginia Cede § 11-13C-=14 and the
regulations thersunder, the term "controlled group of corporations” means any

group of corporaticns which is either a "pargnt-subsidiary controlled group" (as
defined in paragraph 15.2), a "brother-sister controlled group” (as defined in
paragraph 15.3), or a "combined group" (as definesd in paragraph 15.4). For the

exclusion of wcertain stock for purpcses of applying these definitions, see
Section 15A of these regulations.

15.2 Parent-subsidiary  controlled group. = The term "parent-subsidiary
controlled group” means cne or more chains of corporations connected through
stock cwnership with a common parent corporation if stock possessing at least
fifty percent (50%) of the combined voting power of all classes of stock
cntitled to vote or at least Ffiffty percent (50%) of the total valus of shares of
all classes of stock of each corporation (except the stock of the common parent
corporation) is owned (directly or indirectly) by one or more of the other
corporations; and the common parent corporation owns (directly or indirectly)
stock peossessing at least fifty percent {50%) of the total combined voting power
of all clasces of stock entitled o vote or at least fifty percent {50%) of the
total wvalue of schares of all classes of stock of at least one cf the other
corporations (excluding, in computing such veoting power or value, stock owned
directly by such other corporations). This definition of a parent-subsidiary
contrelled group of corporations is illustrated by the feollowing examples:

Example (1). P Corporatien owns stock pessessing 50 percent cf the total
combined voting power of all classes of stock entitled fo vote . of S Corporation.
P is the common parent of a parent-subsidiary controlled group consisting of
member corporations P and S.

Example (2)}. Assume the same facts as in example (1}. assume further
that S owns stock possessing 50 percent of the total value of shares of all
classes of stock of T Corperation. P is the common parent of a

parent-subsidiary controlled group consisting of member corporations P, 8, and
T. The result would be the same if P, rather than §, owned the T stock.

Example (3). L Corporation cwns 80 percent of £he only class of stock of
M Corporation and M, in tuzn, owns 40 percent of the only class of stock of ©
Corporation. L also owns 50 percent eof the only class of stock of N Corporation
and N, in turn, owns 40 percent of the only class of stock of O. L . is the
common parent of a parent-subsidiary controlled group consisting of member
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corperations L, M, N, and O.

Example {4). X Corporation owns 75 percent of the only c¢lass of stock of
¥ and 2 Corperations; Y owns all the remaining stock of Z; and Z owns all the
remaining stock of Y. Since intercompany stockholdings are excluded (that is,
are npot treated as outstanding) for purposes of determining whether X cowns stock
possessing at least 50 percent of the voting power or value of at least one of
the other corporations, X 1s treated as the owner of steck possessing 100
percent of the wvéting power and valus of ¥ and of Z for purpcses of this
paragraph. Alsc, stock possessing 100 percent of the voting power and value of
¥ and Z is cwned by the other corporations in the group within the meaning of
this paragraph. {X and Y together own stock possessing 100 percent of the
voting power and valug <¢f Z, and X and Z together own stock possessing 100
percent of the voting power and value of Y.y} Therefore, X is the c¢ommoh parent
of a parent-subsidiary centrolled group of corperations consisting of member
corporaticns X, ¥ and 2.

15.3 Brother-sister controlled group. — The term "brother-sister controlled
group" means two or more corporations if the same five or fewer persons who are
individuals, estates, or trusts own (direstly or “indirectly) singly or in
cembination, stock possessing at least fifty percent (50%) of the total combined
voting powar cf all classes of steck entitled to vote or at least f£ifty percent
(50%) cf the total value ¢f shares of all classes of stock of each corporation;
and more than fifty percent (50%) of the total combined voting power of all
classes of stock entitled to vote or mere than fifty percent (50%) of the total
value of shares of all classes of stock of each corporaticn, taking into acecount
the stock ownership of each such person only to the extent such stock ownership
is identical with respesct to each such corporation. This definition of =z
brother-sister controlled group cf corperatiocns is illustrated by the folleowing
examples: o

Example (1). The outstanding steck of corpeoraticens P, @, R, 8, and T,
which have only cne class of stock sutstanding, ig owned by the following
unrelated individuals:

Identical
Corporations Ownership
Individuals P Q R . 8 T
A 60% 60% 60% 60% 100% 60%
B 40%
C 40%
D 40%
E 40% _
Total 100% 100% 100% 1C0% 1003 100%

Cocrporations B, Q, R, §, and T are membars of a brother-sister controlled group.

Example (2). The outstanding stogk of corporaticns U and V, which have
only one class of stock outstanding, is owned by the following unrelated
individuals:

Individuals Corporations Identical

u A Qwnership
F 5% .. e
G 10% e o
H 10% e .o
I 20% . e
J 55% 55% 55%
K .o 10% e
L PN 10% ces
M P 10% P
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N ‘e 10% “ e
Q ‘e S% cee
TOTAL 100% 100% 5E%

Corporations U and V are memkers of a brother-sister controlled group because at
least 50 percent of the stock of each corporation is owned by the same 5 or
fewer perscns.

15.4 Combined group. - The term "combined group" means any group of three
or more corporations, if each <corporation is a member of either a
parent-subsidiary controlled group of corporations o©or a brother-sister
conkrolled group of corporaticns, and at least one of such corporations is the
common parent of a parent-subsidiary controllad group and also is a member of a
brother-sister controlled group. This definition of a combined group of
corporations is Llllustrated by the following examples:

Example (1). Smith, an individual, owns stock possessing B0 percent of the
total combined voting power of all classes of the stock of corborations X and Y.
v, in turn, owns stock possessing 80 percent of the total combined voting power
of all classes of the stock of corporation Z. Since --

(a) ¥, ¥, and & are each members of either a parent-subsidiary or
brother-sister controlled group of corporations, and

(b) ¥ is the common parent of a parent-subsidiary controlled group of
corporations consisting of Y and Z, and also is a member of a brother—-sister
contreolled group of corporatidhs consisting of X and Y, X, ¥, and Z are members
of the same combinsd group.

Example (2). Assume the same facts as in example (1), and further assume
that corporation X owns 80 percent of the total value of shares of all classes
of stock of corporation T. ¥, ¥, and %, and T are members of the same combined
group. :

15.8 Voting powsr of stock. — For purposes of paragraph 3.7, in determining
whether the stock owned by a person (or perscns) possesses a certaln percentage
cf the total combined voiting power of all classes of stock entitled to vote of a
corperation, consideration will ke given to all the facts and circumstances cf
each case. 2 share of stock will generally be considered as possessing the
voting power accorded to such share by the corporate charter, by-laws, or share
certificate. On the other hand, if there is any agreement, whather express or
implied that a sharsholder will not vokte his stogk in a corporation, the formal
voting rights possessed by his stock may be disregarded in determining the
percentage of %the total combined voting power possessed by the stock owned by
other shareholders in the corperation, if the result is that the corporation
becomes a component member of a controlled group of corporaticns. Moreover, if
a shareholder agrees to vote his stock in a corporation in the manner specified
by another shareholder in the corporation, the veting rights possessed by the
stock owned by the first sharehclder may be considered to be possessed by the
stock owned by such other shareholder if the result is that the corporation
becomes a component member of a contrelled group of corporaticns.

15.6 Component member.

15.6.1 In general. = For purposes of West Virginia Code § 11-13C-14
and the regulations thereunder, a corporation i1s a compenent member of a
controlled group of corporations on a December thirty-one {and with respect to
the taxable year which includes such December thirty-cne) L1f such corporation:

15.5.1.1 Is a member of such contrclled group of corporations on

the December thirty-one included in such year and is not treated as an excluded
member under subparagrapn 15.8.1.2, or
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15.6.1.2 Is not a member of such centrolled group of
corporations on such December thirty-one included in such year but is treated as
an additional member under paragraph 15.6.3.

15.6.2 Excluded membper.

15.6.2.1 A corporation which is a member of a controlled group
cf cerperaticns on December thirty-one cof its taxable year shall be tresated as
an excluded member of such group for the taxable year including such December
thirty-one if such ccrporaticn:

15.6.2.1.1 Is a member of such group for less than one-half
£he number cf days in such taxable year which precede such December thirty-one,

i5.6.2.1.2 1Is exempt from federal income taxes under I.R.C.
§ 501(a) (except a corporation which i1s subject to tax cn its unrelated business
taxable income under I.R.C. § 511) for such taxable year,

15.6.2.1.3 Is a foreign corperaticn subject to federal
income taxes under I.R.C. § 881 for such taxakble year, "

15.6.2.1.4 Is an insurance-‘company subject to federal
income taxes under I.R.C. § 801 (other than an insurance company which is a
member of a contreolled group under I.R.C. § 1563(a){4)), or

15.6.2.1.5 _ Is a franchised ccrporation, as defined in
Section 110-13Cc-15¢C of these regulations.

15.6.3 Additicnal members. — A corperation which:

15.6.3.1 Was not a member of a contrelled group of
corporations on the December thirty-one included within its taxable year, and

15.6.3.2 Is not described with respect to such group, in
subparagraphs 15.8.2.1.2, 15.6.2.1.3, i5.6.2.1.4 or 15.6.2.1.5, or 15.6.2.2 cf
this subsection, shall ke treated as an additional member of such group on
December thirty-ocne, for its taxable year including such December thirty-one, if
it was a member of such group for one-half (or more) of the number of days in
such taxable year which precede such December thirty-one. The provisions of
this subparagraph 15.6.3 may be illustrated as follows:

Example (1). Brown, an individual, owns all of the stock of corporaticng W
and ¥ on each day of 1930. W and X each uses the calendar year as its taxable
yvear. On January 1, 1990, Brown also owns all the stock of corpcration ¥ (a
fiscal year corporation with a taxable year beginning en July 1, 1990 and ending
en July 30, 1931), which stock he sells on OCctoker 15, 19%0. on December 1,
1930, Brown purchases all the stock of corporatlieon 2 ({(a fiscal year corporation
with a taxable vear besginning on September 1, 1980, and ending on August 31,
1551}. On December 31, 19%0, W, X, and I are members of the same controlled
greup. However, the component members of the group on suzh December 31 are W,
%, and Y. Under subparagraph 15.6.2.1, of this paragraph, Z is treated as an
excluded member of the group on December.3l, 1880, since Z was a member of the
group for less than one-half of the number of days (29 out of 121 days) during
the period beginning on September 1, 1930 (the first day of ites taxable year)
and ending on December 30, 1%%0. Under subparagraph 15.6.3.2, Y is treated as
an additidnal membar of the group on December 31, 1%80, since ¥ was a member af
the group for at least one-half of the number of days (107 out of 183 days)
Quring the period beginning on July 1, 1990 (the first day of its taxable year)
and ending cn December 30, 1950. - .

Example (2). on January 1, 1990, corporation P owns all the stock of
corporatien §, which in turn owns all the stock of corperation s-1. on
November 1, 1990, P purchases all the stock of corporation X from the public and
sells all of the stock of S to the publie. Corporation X owns all the stock of
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corperation Y during 1990. P, 8, S-1, ¥ and Y file their returns on the kasis
of the calendar year. Oon December 31, 19%0, P, X, and Y are members of a
parent-subsidiary contrelled group of corporaticns; also, corperations S and S-1
are members of a different parent-subsidiary controlled group of corporations;
on such date. However, since X and Y have been members of the parent-subsidiary
controlled group of which P is the commen parent for less than one-half the
number of days during the pericd January 1 through December 30, 1990, they are
not cemponent members of such group on such date. ©On the other hand, X and Y
have been members of a parent-subsidiary controlled group of which X is the
common parent for at least one-half the number of days during the pericd
January 1 through December 30, 19%0. Alsc since 5 and 5-1 were members of the
parent-subsidiary controlled group of which P is the common parent for at least
one-half the number of days in the taxable years of each such corporation during
the pericd January 1 through December 30, 1930, P, 5, and 5-1 are compconent
members of such group on Decesmber 31, 19%90. .

Example (3). Througheout 1990, corporation M owns all the stock of
corporation P which, in turn, owns all the stock of co;porations -1, L-2, X,
and Y. M is a domestic mutual insurance company, subject to taxation under

I.R.C. § 821, F is a foreign ccrporaticon not engagad in trade ¢r business within
the United States, L-1 and L-2 ars domestic life insurance companies subject to
taxation under I.R.C. § 802, and ¥ and Y are domestic corporaticns subject o
West Virginia corporation net income taxes. Each corpeoraticon uses the calendar
year as its taxable year. On Decempber 31, 19%0, M, F, L-1, L=2, X, and ¥ are
members of a parsant-subsidiary controlled group of corporations. However, under
subparagraph 15.6.2.1.4, M, F, L-1, and L-2 are treated as excluded members of
the group on December 31, 19%0. Thus, on Decempber 31, 19%0, the component
members of the parent-subsidiary controlled group of which P is the common
parent include only X and Y. Furthermore, since subparagrarh 15.6.2.1.4 does
net result in L-1 and L-2 being treated as excluded members of an insurance
group, L-1 and L~-2 ars component members of an insurance group on December 31,
15390. . '

15.6.4 Application of constructive ownership. - For purposes of
paragraphs 15.6.2 and 15.6.3, it is necessary to determine whether a corperation
was a member of a controlled group of corporations for ons-half (or more) of the
number of days in its taxable vear which precede the December 21 falling within

such taxable year. Therefore, the constructive ownership rules contained in
Secticn 15B of these regulations (to the extent applicable in making suech
determination) must be applied on a day-by-day basis. For example, if P

Corporation owns all the stock of X Corporation on each day of 1390, and on
December 30, 1990, acqguires an option to purchase all the stock of Y Corporatlion
(a calendar-year taxpaver which has been in existence on each day of 1990), the
application of the constructive ownership rules on a day-by-day basis results in
Y being a member of the brother-sister controlled group on only one day of Y's
1990 year which precedes December 31, 1950. Accordingly, since Y is not a
member of such group for one-half or more of the number cof days in its 1990 year
preceding December 31, 1990, Y is treated as an excluded member of such group on
December 31, 1950.

15.7 Overlapping groups.

15.7.1 In general. -~ If on Decamber thirty-one a corporation is a
component member of a asntrolled group of corporations by reason of ownership of
stock possessing at least fifty percent (50%) of the total value of shares of
all classes of stock of the corperation, and if on such December thirty-one such
corporation is also a component member of another controlled group of
corporations by reascn of owngiship of other stock (that 1s stock not used to
satisfy the at-least-50-percent tétal value test) possessing at least Zfifty
percent (50%) of the teotal combined voting power of all classes of stock of the
corporation entitled to vote, then such corporation shall be treated as a
component member only of the controlled group of which it is a component member
by reason of the ownership of at least fifty percent (350%) of the total value of
its shares.
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15.7.2 Brother-sister controlled groups.

15.7.2.1 If on December thirty-ons, a corporation weould, without
application of +this paragraph, be a component member 2f more than one
brother-sister controlled group on such date, such corporation shall be treated
as a component member of only one such group on such date. Such a corporation
may select which group in which it is to ke included by filing an election as
provided in this paragraph. This election shall be in the form of a statement
designating the group in which the corperation is to be included. The statement
shall  provide all the information with respect to stock ownership which 1is
reasonably necessary to satisfy the Tax Commissicner that the corperation would,
bput for the election, be a component member <©f more than one controlled group.
Once filed, the election ig irrevecable and effective until such time that a
change in the stock ownership of the corporation results in termination of
membership in the controlled group in which such corporation has bkeen included.

15.7.2.2 Except as provided in subparagraph 15.7.2.3, the
statement shall be signed by a person duly authorized to act on behalf of such
corporation and shall be filed on or before the due date (including extension of
time) for the filing =of the income tax return of such corforation of the taxable
vear. However, in the case of an electicn with respect to December 31, 1950,
the statement shall be considered as timely filed if £filed on or before
Degember 15, 19351. In the event no election is filed in accordance with the
provisions of subparagraph, then the Tax Commissioner shall determine the group
in which such corporaticn is to be included, and such determinatien shall be
binding for all subseguent years unless the corporation files a valid election
with respect tc any subseguent year.

15.7.2.3 If more than cne corporation would, without application
of this subparagraph, be a component member of more than one controlled group, a
single statement shall be signed by person duly authorized to act on behalf of
each such corpcration. Such statement shall designate the group in whiech each
corporation is £o be included. The statement shall be attached tc the income
tax return of +the corporaticn that, among these corporations which would
(without the application of this subparagraph) belong to more than one group,
has the taxable vyear including such December thirty~-one which ends on the
earliest date. However, in the case of an election with respect to December 31,
1990, the statement may be filed by December 15, 1551. 1In the event no election
is filed in accordance with the provisions of this section, then the Tax
Commigsicner shall determine the group in which each corporation is to be
included, and such determination shall be binding for all subseguent years
unless the corporations file a wvalid elsction with respect to any such
subsequent vear.

15.7.2.4 The provisions of this subsection may be illustrated by
the following examples (in which it is assumed that all the individuals are
unrelated):

Example (1). ©On each day of 1990 all the outstanding stock of corporatiecns
¥, N, and P is held in the following manner:
Individuals - Corporations
M N P
A 60% 40% 0
"B 40% 20% 40%
c ) 40% 80%

Since the meore-than-50-percent stock ownership reguirement is met with respect
to corporations M and N and with respsct to corporations N and P, but not with
respect to corporatiens M, N, and P, corporation N would, without the
application of this subparagraph, be a component member on December 31, 19380, of
overlapping groups consisting of M and N and of N and P. TIf N does not file an
election in accdrdance with this subsection, the Tax Commissioner will determine
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the group in which ¥ is to ke included.

Example (2). on each day of 1990, =all the outstanding stock of
corporations 8, T, W, X, and 2 is held in the following manner:
Individuals Corporations
5 T W b4 Z
D 50% 60% E0% £0% 60%
B 40% o] o] 0 o
F o 40% 0] o C
G 0 o] 40% 0 o]
H o] 0 o 40% 9]
I o] 0 0 o 40%

On December 31, 1930, the more~than-50-percent stock ownership requirement
may be met with regard te any combination of the corporaticons but all £five
corporations cannot be included as cempensnt members of a single contrelled
group because the inclusien ¢f all the corporations in a single group would be
dependent upon taking into acceount the stock cwnership of more than five
persons. Therefeore, if the corporaticns de not file a statement in accordance
with subdivision 15.7.2.3, the Tax Commissicner will determine the group in
which each corporation is to be included. The corpeoraticons or the Tax
Commissicner, as the case may be, may designate that three corporations be
included in one group and two corporatiens in another, or that any four
corporations be included in one greoug and that the remaining corporation not be
included in any group. ’

§ 110-13Cc-15Aa. Excluded stock.

15a.1 Certain stock excluded. - TFor purposes of West Virginia Code
§ 11-13C-14 and the regulations thereundser, the term "stock” does not include:

15A.1.1 Nonvoting stock which is Llimited and preferred as to
dividends, and

15A.1.2 . Treasury stock.
158.2 Stock treated as excluded steck.

15a.2.1 Parent-subsidiary controlled group. = If & corporation
(hereinafter in this paragraph referred to as "parent corporation®) owns fifty
percent (50%) or mors of the total combined voting power of all classes of stock
entitled to vote or fifty percent (50%) or more of the total value 2f shares of
all classes of stock in another corporation (hereinafter in this paragraph
referred to as "subsidiary corporatien"), the provisions of subparagraph 15A.2.2
shall apply. For purpcses of this subparagraph, stock cwned by a corporation
means stock cowned direetly plus stock owned with the application of the
constructive ownership rules of subsections 15B.2.1 and 153.2.4 of these
regulations, relating +c optiens and attribution from corporations. In
determining whether the stock owned by a corporation possesses the regquisite
percentage of the total combined voting power of all classes of steck entitled
to vote of enother corporatien, see subparagraph 15.1.6 of these regulatieons.

18A.2.2 Stock treated as not outstanding. = If the provisions of this
subparagraph apply, then for purposes of determining whether the parent
corporation or the subsidiary corporation is a member of & parent-subsidiary
contrelled group of corporaticons within the meaning of subparagraph 18.1.2, the
following steeck of the subsidiary corporation shall, except as otherwise
provided in paragraph 15A.3 of this section, bhe treated as 1f it were not
cutstanding: - - e e . - :

15a.2.2.1 Pian of deferred compensation. - Steck in the
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subsidiary corporation held by a trust which is part of a plan of deferred
compensation for the benefit of the employees of the parent corperation or the
subsidiary corporation. The term "plan of deferred compensation™ shall have the
same meaning such term has in I.R.C. § 406(a)(3) and the regulations thereunder.

isa.z2.2.2 Principal stockholders and officers. - Stock in the
subsidiary corporation owned (directly and with the applicaticn of the rules
contained in subsection 15B.2 of these regulations) by an individual who is &
principal stockholder or officer of the parent corporation. A principal
stockholder of the parent corporation is an individual who ocwns {directly and
with the application of the rules contained in subsection 15B.2) five percent or
mere of the total combined voting power of all classes of stock entitled to vote
or five percent for more of the total value of share of all classes of stock of
the parent corporaticon. An officer of the parent ccorpeoration includes the
president, vice-presidents, general manager, treasurer, secretary, and
comptroller of such corporation, and any other pexson who performs duties
corresponding to those normally performed by persons cccupying such positions.

154.2.2.3 Employees. - Stock in the subsidiary corporation owned
{directly and with the application of the rules contained’in subsecticn 15B.2 of
these regulations} by an emplovee of the subsidiary corperation if such stock is
subject to conditions wnich substantially restrict or iimit the employee’s right
(or if the employee constructively owns such stock, the direct owner’'s right} %o
dispose of such stock and which run in favor of the parent or subsidiary
corporation. In general, any condition which extends, directly or indirectly,
to the parent corporation or the subsidiary corporaticn preferential rights with
respect to the acguisition of the employee’s (or direct owner’s) stock will ke
considered to be a condition described in the preceding sentence. It is net
necessary, in order for a condition to be considered to be in favor of the
parent corpcration or the subsidiary corporation, that the parent or subsidiary
be extended a discriminatery congession with respect to the price of the stock.
For example, & condition whereby the parent corporation is given a right of
first refusal with respesci to any stock of the subsidiary corporation offered by
an employse for sale is a condition which substantially restricts or limits the
employee‘s right to "dispose o©f such stock and runs in favor of the parent
corporation. Moreover, any legally enforceable condition which prohibits the
employee from disposing of his stock without the consent of the parent ({(or a
subsidiary of the parent) will be considered te be a substantial limitatien
running in faveor of the parent cerporatiocn.

152.2.2.4 Controlled exempt organization. - Stock in  the
subsidiary corporation owned (directly and with the application of the rules
centained in  subsection 15B.2 by an organizaticn (other than +the parent
corporation) —-—- : : :

15a.2.2.4a To which I.R.C. § 501 (relating to c¢ertain
educational and charitable organizations which are exempt from tax) applies, and

15A.2.2.4k Which is controlled directly or indirectly by
the parent corporatien or subsidiary corporaticn, by an individual, estate, or
trust that is a principal stockholder of the parent corporation, by an officer
of the parent corporation, or by any combination thereeol. The terms "principal
stockholder ©f the parent corporation® and "officer of the parent corporation”
shall have the same meanings as in subsection 15A.2.2.2 of this subparagraph.
The term "control" as used in this clause means control in fact and the
determination of whether the control reguirement of this clause is met will
depend upon all the facts and circumstances of each case; without regard to
whether such control is legally enforceable and irrespective of the method by
which such control is exercised or excisable.

155.2.3 Brother-sister controlled group. - If five or fewer persons
(hereinafter referred to as commen owners; who are individuals, estates, or
trusts own (directly and with the application of ths rules contained in
subsection 15B8.2 of these regulaticns) stock pessessing fifty percent (50%) or
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more of the total combined voting power of all classes of stock entitled to vote
or fifty percent (50%) or more of the total wvalue of shares of all classes of
stock in a corporaticn, +the provisions of subparagraph 15A.2.4 of this
subsection shall apply. In determining whether the steck owned by such person
cr persons possesses the requisite percentage of the total combined voting power
of all classes of stock entitled to vote of a corporation, see paragraph 15.1.6
of these regulaticons.

152.2.4 tock treated as not ocutstanding. - If the provisicns of this
subparagraph apply, then for purpeses of determining whether a corporation is a
member of a brother-sister controlled group of corporations within the meaning
of paragraph 15.1.3 of these regulations, the following stock of such
corporation shall, except as otherwise provided in subsection 15A.3 of this
section, be treated as if it were not cutstanding:

l5a.2.4.1 Exempt employees’ trust. - Stock in such corporaticn
held by an employees’ trust described in I.R.C. § 401(a) which is exempt Ifrcm
tax under I.R.C. 501(a), if such trust is for the benefit of the emplovees of
such corporaticn. ‘ -

l3A.2.4.2 Employees. - Stock in  such corporation owned
(directly and with ths application of the rules contained in subsection 15B.2 of
these regulations) by an employee of such corporatien if such stock is subject
tc conditions which run in faver &f a common owner of such corporation (or in
favor of such corporation) and which substantially restrict or 1limit the
empleyee’'s right (or if the employee constructively owns such stock, the record

owner‘s right) to dispose of such stock. The principles of subparagraph
15A.2.2.3 of this paragraph shall apply in determining whether a conditien
satisfies the reguirements of the preceding sentence. Thus, in general, a

condition which extends, directly or indirectly, to a common owner or such
corporation preferential rights with «respect to the acguisiticon of <the
employee’s (or record owner‘s} stock will be considered to be a condition which
satisfies such regquirements. For purposes of this subdivisicen, if a conditien
which restricts or limits an emplovee’s right (or record owner’s right} to
dispose of his stock also applies to the stock in such dorporation held by such
common owner pursuant to a bona fide reciprocal stock purchase arrangemant, such
conditien shall not pe treated as one which restricts or limits the employee’s
(or record owner’s) right to dispese of such stock. An example of a reciprocal
stock purchase arrangement is an agreement whereby a ccmmon owner and the
employee are given a right of first refusal with respect to stock of the
employer corporation owned by the employee in the event that the corporation
should discharge the emploves fer reasonzble cause, the purchase arrangement
would not be reciprocal within the meaning of this subdivisicn.

152.2.4.3 Controlled exempt organizatien., = Stock in such
corperation owned {directly and with the applicaticon of the rules contained in
subsecticn 1%B.2 ©f these regulations) by an crganization --

15A.2.4.3a To which I.R.C. § 501(c)(3) {relating to certain
educational and charitable organizations which are exempt from tax) applies, and

15A.2.4.3b Which is contrelled directly or indirectly by
such eerporation, by an individual, estate, cor trust that is a principal
stockholder ¢f such corporatlon, by an ofiicer of such corporation, or by any
combination therecf. The terms "principal stockholder" and "officer” shall have
the same meanings in this subdivision as in subparagraph 15A.2.4.2.2Z. The term
"eontrol" as used in  this subdivision means control in fact and the
determination of whether the control reguirement of 15A.2.4b of this subdivision
is met will depend upon all the facts and circumstances of each cass, without
regard tc whether such control is legally enforceable and irrespective of ths
method by which such contreol is exercised or exercisable. . S

15A.2.5 Other controlled gréoups. ~ The provisions cf paragraphs
18A.2.1 through 15A.2.4 of this subsection shall apply in determining whether a
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corporation is a member of a c¢ombined group (within the meaning of paragraph
15.1.4 of these rsgulaticns or an insurance group (within the meaning of

paragraph 15.1.5). For example, under paragraph 15.1.4 in order ZIor a
corporation to be a member of a combined group such corporaticn must be a member
of a parent-subsidiary group or a brother—-sister group. Accordingly, the

excluded stock rules provided by this paragraph are applicable in determining
whether the corporation is a member of such group.

152.2.6 Meaning of employee. - For purpsses of this secticn, and
Sections 110-130-15B and 110-13C-15C of these regulations, the term "employee”
has the same meaning such term is given in I.R.C. § 3308(1) (relating to

definitions for purpcses of the Federal unemployment Tax Act). Accordingly, the
term employee as used in such sections includes an cfficer of a corporation.

15A.2.7 Examples. - The provisions of this paragraph subsection 15&.2
may be illustrated by the following examples:

Example (l1). Corporation P owns 70 of the 100 shares of the only class cof

stock of Ceorporation S. The remaining shares of S are owned as follows: 4
shares by Jones (the general manager of P), and 26 shafes by Smith (who also
owns 5 percent of the total combined voting power of the stock of P). P

satisfies the fifty percent siock cwnership requirement of subparagraph (1) of
this paragraph with respect to.S. Since Jones is an officer of P and Smith is a
principal stockholder of F, under subparagraph 15A.2.2.2, the & stock owned by
Jenes and Smith is +treated as not outstanding £for purposes of determining
whether P and S are members of a parent-subsidiary controlled group of
corperations within the meaning of paragraph 15.1.2 of Section 110-13C-15 of
these regulations. Thus, P is considered to own stock possessing 100 percent
(70+70) &f the total voting power and value of all the 8§ stock. Accordingly, P
and 8 are members of a parent-subsidiary controlled group of corporations.

Example (2). Assume the same facks as in example (1) and further assume
that Jones owns 15 shares of the 100 shares of the only class of stock of
corporation §-1, and corperation § owns 75 shares of such stock. P satisfies
the fifty percent sitocck ownership reguirement of subparagraph (1) ¢f <this
paragraph with respect to $-1 since P is considered as owning 52.5 percent ({70
percent x 75 percent} of the S-1 stock with the application of paragraph (b)(4)
of § 1.1BE3.3. ~Since Jones is an officer of P, under subparagraph 15a.2.2.2,
the S5-1 stock ocwned by Jones 1ls treated as not outstanding for purposes of
determining whether $-1 is a member of the parent=-subsidiary controlled group of
corpocrations. Thus, S is considered to own stock possessing 88.2 percent
(75+85) of the voting power and value of the 5-1 stock. Accordingly, P, &, and
S-1 are members of a parent-subsidiary contrclled group of corporations.

Example (3). Corporation X owns 80 percent of the only class of stock of
corporaticn Y. Davis, the president cf Y, owns, the remaining 40 percent of the
stock of Y. Davis has agreed that Lf he offers his stock in Y for sale he will
first coffer the stock to X at a price equal to the fair market value of the
stock on the first date the stock is oiffered for sale. Since Davis is an
emplovee of Y within the meaning of I.R.C. § '3306(i), and his stock in Y is
subject to a condition which substantially restricts or limits his right to
dispese of such $tock and runs in favor of X, under subparagraph 15a.2.2.3, such
stcck is treatéd as 4Lf it were not ocutstanding of purpecses of determining
whether X and Y are members of a parent-subsidiary controlled group of
corperaticons. The result would be the same if Davis’s wife, instead of Davis,
owned directly the 40 percent stock interest in Y and such stock was subject to
a right of first refusal running in favor of X.

i15A.3 Exemption.

152.3.1 General. - If stock of a corporation is owned by a person
directly or with the application of the rules contained in Section 110-13C-18B.2
of these regulations, and such ownership results in the corporation being a
component member of a controlled group of corporaticons on a December thirty-cone,
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then the stock shall not be treated asz excluded stock under the provisions of
subsection 152.2 of this section 1f the result of applying such provisions is
that such corporation is not a component member of a controlled group of

corporaticons on such December thirty-one.

15a.3.2 Illustration., = The provisions of this paragraph may ke
illustrated by the fellowing example:

Example. On each day of 1%90, corperation P owns directly 5C of the 100
shares of the only class of stock of corporation 5. Jenes, an officer of P,
cwns dirsctly 30 shares of 8 stock and P has an opticn to acgquire such 30 shares
of S stock owned directly by Jones is treated as net cutstanding, the result is
that P would be treated as owning stock possessing only 71 percent (50+70) of
the total voting power and value of S5 stock, and 8 would not be a component
member of a controlled group of corporations on December 31, 19565, However,
since P is considered as owning the 30 shares of S stock with the application of
paragraph 110-13C~15B.2.1 ©of these regulaticns, and such ownership plus the 8§
stock directly owned by P (50 shares) results in S being a component member of a
controlled group of corpeorations on December 31, 1965, the provisions of this
paragraph apply. Therefore, the provisicns cf paragriph 15A.2.2.2 of this
section do not apply with respect to the 30 shares of § stock, and on
December 31, 1590, S5 is a component member of a controlled group of corporations
consisting of P and S. -

§ 110~-13C~15B. Rules for determining stock ownership.

15B.1 1In general. - In determining stock ownership for purposes of Section
110-13¢-13%3 of these regulations, and this section, the constructive ownership
rules of subsection 153.2 of this section apply to the extent guch rules are
referred to in such sections. The applicaticn of such rules shall be subject to
the operating rules and special rules contained in subsecticon 15B.3 and 15B.4 of
this section.

15B.2 Constructive cownership.

15B.2.1 Options. = If a wperscn has an option to acguire any
outstanding stock of a corporaticn, such stock shall be considered as owned by
such person. For purposes of this subsection, an opilon to acguire such an
opticn, and each ocne of a series of such options, shall ke considered as an
option t¢ acguire such steck. For example, assume Smith owns an option to
purchase one hundred (100) shares of the outstanding stock of M Corporation.
Under this subsecticn, Smith is considered to own such one hundred (100) shares.
The result would be the same if Smith owned an option to acguire the option (or
one of a series of options) to purchase 100 shares of M stock.

15B.2.2 Attribution from partnerships.

i15B.2.2.1 tock cowned, directly or indirectly, by or for a
partnership shall be considered as owned by any partner having an interest of
five percent (5%) or more in either the capital or profits of the partnership in
propertion to his interest in capital or profits, whichever such proporticn is
the greatsr.

158.2.2.2 The provisiens of this subsection may be illustrated
by the fdllowing example: ' '

Example: Green, Jones, and White, unrelated individusals, are partners in
the GJW partnership. The partners’ interests in the capltal and profits of the
partnership are as follows: ' ’

Partner  Capital i ) Frofits _ A
Green 36% ) 25%
Jones 50% 71%
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White 4% 4%

The GJW partnership owns the entire outstanding stock (100 shares) of X
Corporation. Under this subparagraph, Green is considered to own the X steck
owned by the partnership in proportion to his interest in capital (36%) or
profits (28%), whichever such proportion is the greater. Therefore, Green Lls
considered to own 38 shares of the X stock. However, since Jones has a greater
interest in the profits of the partnership, he is ceonsidered to own the X stock
in proportion tc his interest in such profits. Therefore, Jones is considered
to own 71 shares of the X stock. Since White does not have an interest of 5% or
more in either the capital or profits of the partnership, he is not considered
to own any shares of the X stock.

15B.2.3 Attributicon from estates or trusts.

15B.2.3.1 tock owned, directly or indirectly, by or for an
estate cr trust  shall be considered as owned by any beneficiary who has an
actuarial interest of five percent (5%) or more in such stock, to the extent of
such actuarial interest. For purpcses of this  subsection, +the actuarial
interest of each beneficiary shall be determined by " assuming the maximum
exercise of discretion by the fiduclary in faver of such beneficiary and the
maximum exercise of discretion by the fiduciary in favor of such beneficiary and
the maximum use of such steck to satisfy his rights as a beneficiary. A
beneficiary of an estate or trust whe cannot under any circumstances receive any
interest in stocck held by the estate or frust, including the proceeds from the
dispositicn thereof, or the inceme therefrom, does not have an actuarial
interest in such stock. Thus, where steck cwned by a decedent’s estate has been
specifically bequeathed to certain bensficiaries and the remainder of the estate
is begueathed +o other beneficiaries, the stock is attributable only to the
beneficiaries to_whom it is specifically begueathed. Similarly, a remainderman
of a trust who canneot under any circumstances receive any interesst in the stock
of a corporaticn which is a part of the worpus of the trust (including any
aceumulated income therefrom or the proceeds from a disposition thereof) does
not have an actuarial interest in such stock. However, an income beneficiary of
a trust does have an actuarial interest in stock if hz has any right to the
income from such stock even though under the terms of the trust instrument such
stock can never be distributed to him. The factors and methods prescribed for
use in ascertaining the value of an interest in property for federal estate tax
purposes shall be used for purposes of this subdivision in determining a
beneficiary’s actuarial interest in stock owned directly oxr indirectly by or for
a trust.

158.2.3.2 For the purpcses of this subsection, property of a
decedent shall be considered as gwned by his estate if such property is subject
to administration by the executor or administrator for the purposes of paying
claims against the estate and expenses of administration notwithstanding that,
under local law, legal title to such property vests in the decedent’s heirs,
legatees, or devisees immediately upon death. With respect to an estate, the
term "Beneficiary" includes any perscn entitled to recelve property of the
decedent pursuant to & will or pursuant to laws of descent and distribution. A
person shall no longer be considered a beneficiary of an estate when all the
property to which the beneficiary is entitled has been received by such person,
when the beneficiary no longer has a claim against the estate arising out of
having been a beneficiary, and when there is only a remote possibility that it
will be necessary for +the estate to s=ek the return of property or to seek
payment from the kensficiary by contributien or otherwise to satisfy claims
against the estate or expenses of administration. When pursuant to the
preceding sentence, a person ceases to be a beneficiary, stock ownad by the
estate shall not thereafter be considered owned by the beneficiary.

15B.2.3.3 _ Stock cwned, directly or indirectly, by or for any
porticn of a trust of which a perscn is ¢ensidered the owner under subpart E,
part I, subchapter J of the Internal Revenue Code (relating to grantors and
others treated as substantial owners) is considered as owned by such person.
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15B.2.3.4 This subsection does not apply to stock owned by any
employees’ trust described in Internal Revenue Code § 401(a) which is exempt
from tax under Internal Revenue Code § 501(a}. .

15B.2.4 Attributicon from corporatiocns.

158.2.4.1 Stock owned, directly or indirectly, by or £for a
corporation shall be considered as owned by any perscon whe owns (within the
meaning of Section 110-132¢-15.4 of these regulations five percent 5%) or more in
value cf its stock in that propeortion which the wvalue of the stock which such
person so owns bears tc the value of all the steck in such corporation.

158.2.4.2 The provisions of this subparagraph may be
illustrated by the following example:

Example: Brown, an individual, owns 60 shares of the 100 shares of the
only class of cutstanding stock of corporation P. 8mith, an individual, owns 4
shares of the P stock, and gorporation ¥ owns 38 shares of the P stock.
Corporation P owns, directly and indirectly, 50, shares of the stock of
Corporation S. Under this subsecticn, Brown is considered to own 30 shares of
the 5 stosk (60/100 ¥ 50), and X is considered to own 18 shares of the S stock
(367100 X 503.

Since Smith does not own five percent (5%) or more in value of the P stock,
he is not considersed as owning any of the S stock owned by P. If, in this
example, Smith’s wife had owned directly 1 share of the ? stock, Smith (and his
wifs) would eagh own % shares of the P stock, and therefore Smith (and his wife)
woeuld be considered as owning 2.5 shares of the 8§ steck (3/100 X 50).

158.2.5 Spouse.

15B.2.5.1 ©Except as provided in subparagraph 15B.2.5.2 of this
section, an individual shall be considered tc own the stock owned, directly cr
indirectly, by or for his spouse, other than a spouse who is legally separated
from the individual under a decree of divorce, whether 'interlocutory or final,
cr a decree of separate malntenance.

: 15B.2.5.2 An individual shall not be considered to own stock in
a corporation owned, directly or indirectly, by or for his spouss on any day of
& taxable vyear of such corporation, provided that each of the following
conditions are satisfied with respect to such taxable year:

188.2.5.2.a such individual does neot, at any time during
such taxable year, own directly any stock in such corporation.

15B.2.5.2.b Such individual is nct a2 member of the beard of
directors or an employee of such corporaticn and does not participate in the
management of such corporation at any time during such taxable years.

15B.2.5.2.¢c Not more than fifty percent ({50%) of such
corporation’s gross income for such taxable year was derived from royalties,
rents, dividends, interest, and annulties.

15B.2.5.2.8 Such stock in such corporatlon is not, at any
time during such taxable vyear, sublect to conditlons which substantially
restrict or limit the spouse’s right to dispose of such stock and which run in
favor of the individual or bkis children who have not attained the age of
twenty-one (21) vyears. The principles of subsection 15A.2.2.3 of these
regulations shall apply in determining whether a condition is a condition
described in the preceding sentences.

15B.2.5.3 For purpeses of subparagrazph 158.2.5.2 of this
section, the gross income cof a corporation for a taxable year shall be
determined under I.R.C. § 61 and the regulations thereunder. The terms
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*royalties," "rents," "dividends,” "interest," and "annuities" shall have the
came meanings such terms are given for purposes of I.R.C. § 1244(c)-

158.2.5 children, grandchildren, parents, and grandparents.

158.2.6.1 An individual shall be considered to own the stock
owned, directly or indirectly, by or for his children whe have not attained the
age of twenty-one (21) years, and, if the individual has not attained the age of
twenty-one (21) vears, the stock owned, directly or indirectly, by or for his
parents. -

i52.2.6.2 . Tf an individual owns (dgirectly, and with the
applicazion of the rules of this section but without regard tc this subsection)
stock possessing more than fifty percent (50%) of %the total combined voting
power of all classes of stock entitled tc vote or more than fifty percent (50%)
of the total value of shares of all classes of stock in a corporation, then such
individual shall be considered toc own the stock in such corporation owned,
directly or indirectly, by or for his parents, grandparents, and children who
have attained the age of twenty-one (21) vyears. JIn determining whether the
stock owned by an individual possesses the requisite pércentage of the total
combined voting power of all classes of stock entitled to vots of a corporation.

158.2.6.3 For purposes of West Virginia Code § 11-13C-14 and
Secticns 110-13C-18 through 110-13C-15C of these regulations, a legally adopted
ohild of ar individual shall be treated as a child of such individual by bloed.

15B.2.6.4 The provisions of this paragraph may be 1llustrated
by the following example:

Example: (a) Facts. - Individual F owns directly 40 shares of the 1CO
sharez of the conly class of stock of Z Corporation. Eis son, M (20 years of
age), owns directly 30 shares of such stogk, and his son, A (30 years of age),

owns directly 20 shares of such stock. The remaining 10 shares of the Z stock
are owned by an unrelated person.

(p) F's ownership. - Individual F owns 40 shares of the Z stock directly
anrd is ceonsidered te own the 30 shares of Z stock owned directly by M. Since,
for purposes of the more-than-50% stock ownership test contained in subsection
158.2.6.2, ¥ iz treated as owning 70 shares of 70% of the total voting power and
value of the 2 stock, he is also considered as owning the 20 shares owned by his
adult scon, A. Accerdingly, F is considered as ocwning a total of $0 shares of
the Z stock.

{c} M’s ownership. - Miner son, M, Owns 20 shares of the 2 stock directly,
and is considered to cwn the 40 shares of Z stock cwned directly by his father,
F. However, M is not considered to own the 20 shares of Z stock owned directly
by his brother, A, and constructively by F, bescause stock constructively owned
by ¥ by reascn of family attribution is neot considered as owned by him for
purposes of making another member of his family the constructive owner of such
stock. See Sectien 155.3.2 of these regulatiens. Accordingly, M owns and is
considered as owning a total cof 70 shares of the Z stock.

(d) A‘s cwnership. - Adult son, A, owns 20 shares cf the gstock directly.
Since, for purposes of the more-than-50% stock cwnership test gcontained in
subsecticn 153.2.6.2 of this section, A is treated as cwning only the Z stock
which he owns directly, he does not satisfy the condition precedent for the
attribution of Z stock from his father. Accordingly, A is treasted as owning
only the 20 shares of Z stock which he owns directly.

188.3 Operating rules and special rules.
1SB.3.1 In general. — Except as provided in paragraph 15B.3.2 of this

section, stock constructively owned by a persen by resasosn of the application of
paragraphs 15B.2.1 through 15B.2.6 of this section shall, for purposes of
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applying such paragraphs, be treated as actually owned by such person.

i5B.3.2 Members of family. = B8tock eonstructively owned by an
individual by reason of the application of paragraphs 15B.2.5 or 15B.2.6 of this
section shall not be treated as owned by him for purposes of again applying such
subsections in order to make another the eonstructive owner of such stock.

i5B.3.3 Pracedence of option attributien. - For purposes of this
section, if stock may be considered as owned by a person under paragraph 15B.2.1
cf ‘this secticn {(relating tc option attribution) and under any other paragraph
cf such section, such stock shall be considered as cwned by such person under
subsection 158.3.1 of such paragraph.

158.3.4 Examples. - The provisions of this paragraph may be
illustrated by the following examples:

Example (1): 2, 30 years of age, has a $%0% interest in the capital and

profits of a partnership. The partrnership owns all the outstanding stock of

corporation X and X owns 60 shares of the 100 outstanding shares of corporation
Y. Under paragraph 15B.32.1 of this ssection, the &0 shares of Y constructively
owned by <the partnership by reason of paragraph 15B.2.4 of this section is
treated as actually owned by the partnership for purpcses of applying paragraph
15B.2.2 of these regulaticns. Therefore, A is considered as cwning 54 shares of
the ¥ stock {(S0% of 60 shares}.

Example (2): Assume the same facts as in Example (1). Assume further that
B, who is 20 years ‘of age and the brother 2f A, directly cwns 40 shares of Y
stock. Although the stock of Y owned by B is considered as owned by C (the
father of A and B) under subparagraph 15B.2.6.1 of this section, under paragraph
158.3.2 of this secticn such stock may not be treated as owned by € for purposes
of applying subparagraph 15B.2.6.2 of this section in order toc make A the
constructive cwner cf such stock.

Example (3): Assume the sdfme facts assumed for purpoeses of Example (2).,
and further assume that ¢ has an opticon te acguire the 40 shares of Y stock
owned by his son, B. The rule contained in subparagraph (2) of this paragraph

deces neot prevent the reattributicen of such 40 shares to A because, under
subparagraph (3) of this paragraph, C is considered as owning the 40 shares by
reason of opticn attribution and not by reasen of family attribution.
Therefore, since A satisfies the more-than-30% stock ownership test contained in
paragraph 1538.2.6.2 of this section with respect to Y, the 40 shares of Y stock
constructively ownad by € are reattributed to A, and A is considered as owning a
total of 94 shares of Y stock.

15B.4 Special rule. N

1%23.4.1 In general. - If the same stock of a corperation is owned by
two {2} or more persons, then such stock shall be treated as owned by the person
whose ownership of such stock results in the corperation being a component
member of a controlled group on a December thirty-one which has at least one (1)
other component member on such date.

15B.4.2 Compcnent member cof more than cone (1) group.

158.4.2.1 1If, by reason of paragraph 15B.4.1 of this sectiocn, a
corporation would (but for this subsection) become a component member of more
than onz (1) controlled g&dup on a December thirty-one, such ceorporation shall
be treated as a component member of only one (1) such contrelled group on such
date.” The determination as to which group such corporation is treated as a
component member of shall khe made in accordance with the rules contained in
subparagraphs 15B.4.2.2, 15B.4.2.3 and 15B.4.2.4 of this section. '

15B.4.2.2 In "any case in which & corporation is a component
member of a controlled group of corporaticns on a December thirty-one as a
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result of treating each share of its stock as owned only by the person who owns
such share directly, then each such share shall be treazted as owned by the
person who owns such share directly.

158.4.2.3 If the application cf subparagraph 15B.4.2.2 of this
section does not result in a corporaticon being treated as a component member of
only one (1) controlled group on a December thirty-one, then the stock of such
corporation described in paragraph 15B.4.1 of this secticn shall be treated as
owned by the one person described in such paragraph who owns, directly and with
the applicaticn of the rules contained in paragraphs 15B.2.1, 15B.2.2, 1l5B.2.3,
and 15B.2.4 of this section, the stock possessing the greatest percentage of the
total value of shares of all classes of stock of the corporation.

15B.4.2.4 If the application of subparagraphs 15B.4.2.2 or
15B.4.2.3 of this section does not result in a c¢orporation being treated as a
component member of only cone (1) controlled group of c¢orporations on a December
thirty-one, then the determination of that group of which sush corporation is to
be treated as a component member shall be made by the Tax Commissicner unless
such corporation files an election as provided in this subsection. The election
shall be in the form of a statement, signed by a person authorized to act on
behalf of such corporation, designating the group in which the corporation has
elected to be included. The statement shall provide all the information with
respect to stock cownership which is reasonably necessary to satisfy the district
director that the corporation would, but for the election, kbe a component member
cf more than cne ({1} ceontreolled group. The statement shall be filed on or
before the due date (including extensions of time) for the filing of the income
tax return of such corporation for the taxable year. However, in the case of an
election with respect to December 31, 1930, the statement shall be considered as
timely filed if filed on or before December 15, 1991. Once filed, the election
is lirrevocable and effective until subparagraph 15B.2.5.2 or subparagraph
15B.2.5.3 of these regulations apply or until there is a substantial change in
the stock ownership of such corporation.

15B.4.3 Examples. - The provisions of this section may be illustrated
by the feollowing examples, in which each corporation referred to uses the
calendar year as its taxable year and the stated facts are assumed tc exist on
each day of 1990 (unless otherwise provided in the example):

Example 1l: Jcnes owns all the stock of corporation X and has an copticn te
purchase from Smith all the outstanding stock of corporaticn Y. Smith owns all
the outstanding stock of ceorporation 2. Since the ¥ stock is considered as
owned by two (2) or more perscns, under subparagraph 15B.3.2.2 of this section,
the ¥ stock is treated as owned only by Smith since he has direct ownership of
such stock. Therefore, on December 31, 1890, Y and 2 are component members of
the same brother-sister contreolled group. f, however, Smith had owned his
stock in corporaticn Z for less than one-half (1/2) of the number of days of Z's
1990 taxable year, then under paragraph 15B.3.1 of this section the Y stock
would ke treated as owned only by Jones since his ownership results in Y being a
component member of a controlled group on December 31, 1950.

Example 2: Individual H owns directly all the outstanding stock of
corperation M. W (the wife of H) owns directly all the outstanding stock of
corporaticn N. Neither spouse is considered as cowning the stock directly owned
by the other because each of the conditions prescribed in subparagraph 15B.2.5.2
of this section is satisfied with respect to each corporation’s 1990 taxable
year. H owns directly 60% of the only class of stock of ceorperation P and W
owns the remaining 40% of the P stock. Under subparagraph 15B.4.2.3 of this
section, the stock of P is treated as owned only by H since E owns {directly and
with the application of the rules contained in paragraphs 15B.2.1, 15B.2.2,
15B.2.3, and 15B.2.4 of +this section) the stock possessing the greatest
percentage of the total value of shares of all c¢lasses of stock of P.
Rcceordingly, on December 31, 19%0, P is treated as a component member of a
brother-sister group consisting of M and P.
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Example 3: Unrelated individuals A and B sach cowns one-half (1/2) of all
the outstanding stock of corporation R, which in turn owns 70% of the only class
of outstandlng stock of corporation S. The remaining 30% &f the stock of
corporation 5 is owned by unrelated individual ¢. Under the attribution rule of
subsecticn 158.2.4 of this secticn, A& and B esach is considered as owning 35% of
the stock of corporation 8. Accordingly, since 5 or- fewer persong own at least
80% of the stock of corporations R and S and also own mere than 50% identically
(A and B's identical ownership each is 35%), on December 31, 1990, corpeorations
R and S are treated as component mempers of the same brother-sister controlled

group.
§ 110-13C-15C. Franchised corporations.

15¢C.1 In general. - TFor purpcses of subparagraph 15.2.2.4 of these
regulaticns, a member of & controlled group of corperations shall be considered
to ke a franchised corporation for a taxable year 1f each of the fcollowing
conditions is satisfied for one-half (1/2) (or more)}) of the number of days
preceding the December thmrtv—cne,;ncluded within such taxable year (or, if such
taxable year does noct include a December thirty-one,. for one-half (1/2) or more
cf the number of days in such taxable year preceding the last day of such year):

15¢.1.1 sSuch member is franchised to sell the products of ancther
member, or the common owner, of such centrolled group.

15C.1.2. More than fifty percent (50%) (determined on the basis of
cost) of all the goods held by such member primarily for sale to its customers
are acquired from members or the common cwner of the controlled group, or both.

15¢.1.3 The stock of  such member is to be seold to an employee (or
employees) of such membsr pursuant teo a bona fide plan deslgned to eliminate the
stock ownership of the parent corperation (as defined in Section 110-132C-15A.2.1
of these regulatiaons) or of the common owner (as defined in Secticn
110-13C-15A.2.3 of these regulations) in such member.

15C.1.4 Such empleyee owns (or sugh emplovees in the aggregate own)
directly more than twenty percent (20%} of the total value of shares of all
classes cf stock of such member. For purposes of this subsecticn, the
determination of whether an employee (or employees) owns the reguisite
percentage of the total wvalue of the stock of the member shall be made without
regard to Section 110-12C-153.2 of these regulat;ons, relating to certain stock
treated as excluded stock.  Furthermore, if the ccrporation has meore than cne
{1) class of stock cutstanding, the relative voting *Lghts as between each such
class of stock shall be disregarded in making such determination.

15C.2 Plan for elimination of stock ownership.
15Cc.2.1 & plan referred to in paragraph 15C.1.3 of this section must:

15¢.2.1.1 Provide a rezasonable selling price for the stock cof
the member, and

lsc.2.1.2 Require that a porticn of the employee’s compensaticn
or dividends, or both, from such member be applied to the purchase of such stock
(or to +the purchase of notes, bonds, debentures, or similar evidences of
indebtedness of such member held by the parent corporation or the commen owner).

It is not necessary, in order to satisfy the requirements of subparagraph
15¢.2.1.2 of t£his section, that the plan require that a percentage of every
dollar of the compensation and dividends be applied teo the purchase of the stock
{or the indebtedness). The reguirements of such subsecticn are satisfied if an
ctherwise qgualified plan provides that under certain specified cenditions (such
as a reguirement that the member earn a specified profit) no peortion of the
compensation and/or dividends need be applied to the purchase of the stock (or
indebtedness), provided such conditions are reasonable.
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15c.z2.2 A plan for the elimination of the stock ownership of the
parent corporation or of the common owner will satisfy the reguirements of
paragraphs 15C.1.3 and 15C.2.1 of this section even though it does not redquire
that the stock of the member be sold toc an employee (or employees) Lf it
provides for the redemption of the stock of the member held by the parent or
common cowner and under the plan the amount o©of such stock to be redeemed during
any perlod is calculated by reference to the profits of such member during such
period. T
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SENATE BEL No.__ %29 .

BY 3enators &= Manchin, Anderson, Boley, Grubb and h
HMacnaughtan)

[Iintroduced January 20, 19953 referred to the

Cormittee on  Finance3 and & i
e : H hen to the Commirree |

///[) ~) 3~

[

A BILL to amend and reenact section‘six, article seven, chapter
sixty-four of the code of West 'Virginia, one thousand nine
hundred thirty-one, as amended, relating to authorizing the
division of tax to promulgate legislative rules relating to the
business investment and Jjobs expansion tax credit, the
corporation headgquarters relocation tax credit and the small
_business tax credit.

Be it enacted by the Legislature of West Virginia:

That section six, article seven, chapter sixty-four of the code

of West Virginia, one thousand nine hundred thirty-one, as amended,

be amended and reenacted, tec read as follcws:

ARTICLE 7. AUTHORIZATION FOR DEPARTMENT OF TAX AND REVENUE TO
PROMULGATE LEGISLATIVE RULES.

§64-7-6., Department of tax and revenue; division of tax; and state

tax commissioner.
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{a) The legislative rules filed in the state register on the
fifth day of January, one thousand nine hundred eighty~four, relating
to the state tax commissioner (appraisal of property for pericdic
statewide reappraisals for ad valcrem property tax purpcoses), are
authorized with the amendments set forth below:

On page 8, section 11.04(b)(2), definiticn of "Active Mining
Property," at the end of the first paragraph folleowing the pericd,
by adding the following: YIn the application of the herein provided
valuation formula cn 'active mining property,! the appropriate
formula calculation will be based upon the actual market £o which the
coal from that tract and seam is currently being scld, whether it ;s
'metallurgical' or 'stean'."

On page %, section 11.04(b) (2), definition of "Active Reserves,™
at the end of the subsecticn, following the period, by adding the
folleowing: "In the application of the herein provided valuation
formula on 'active reserves,' the aprropriate formula calculation
will be based upon the actual market to which the coal from that
tract and seam is currently being sold, whether it is ‘'metallurgical’
or 'steam’'.M

On page 11, section 11,04 (k) (11), definiticon of "Mineable Coal,"
by striking the subsection and substituting in lieu thereof the
followings: H{1i) Mineable Ccal. Coal which can be mined under
present day mining technolegy and economics.™

cn page 25, section 11.04(c)(2)(C), entitled "Property Tax
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Component," by striking the subsection and inserting in lieu thereof
the following: " (C) Property Tax Component =-- This component will
be derived by multiplying the assessment rate by the statewide
average of tax rates on Class III preperty.”

on page 30, secticn 11.04({(c) (4}, entitled "Valuation of Mined-
out/Unmineable/Barren Coal Properties,” by striking the numbers
155,00" and inserting in lieu therecof the following: "$1.00."

on page 31, section 11.04(c)(5)(B), by striking the words and
numbers "Five Dollars ($5.00)" and inserting in lieu thereof the
following: "One Dollar ($1.00)."

on page 53, section 11.05(h) by striking the symbol and figures
"(35,00)" and inserting in lieu thereof the following: "($1.00)."

on page 73, section 11.06(h) by striking the symbol and figures
n$5.00" and inserting in lieu thereof the following: "$1.00."

._..On page 81, section 11.07(e) (15) (B) (4) at the end of the second

sentence remove the period after the word "preoperty" and insert the
words "unless the land is used for some other purpcse in which case
it will be taxed. according to its actual use."

On_pagé g6, section 11.07 (k) delete all of subsection (k).

on page 110, section 11.08(c)(4) by striking the symbol and
figures %$5.00" and inserting in lieu thereof the following:

ng1.,00.M . L . L
on page 111, section 11.08(c¢) (S5) (B) by striking the symbol and
figures "$5.00" and inserting in lieu therecf the following: "$1.00."

And,
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On page 115, section 11.09(a) (3} in the first sentence, insert
after the word "land" the words "excluding farmland."®

{b) The legislative rules filed in the state register on the
twenty-eighth day of September, one theousand nine hundred eighty-

four, relating to the state tax commissioner (estimated personal

income tax), are authorized with the amendments set forth below:

55.02(a) (2) (on page 182.2) line 18, after the word "profession®
strike the words "on his own account" and the comma (,).

55.12(b) (1) (page 182.35) at the end of the section, change the
pericd to a comma, and add the following language: "and in the case
of a court appointed agent, a copy of the court order of appointment
is sufficient.”

And,

55.12{¢) (page 182.36) after the word "feor," strike the word
"errconecus."

{c) The legislative rules filed in the state register on the
twenty-eighth day of September, one thousand nine hundred eighty-
four, modified by the state tax commissioner to meet the objecticns
of the legislative rule-making review committee and refiled in the
state register on the fourteenth day of November, one thousand nine
hundr»ed eighty-four, and on the twenty-first day of March, cne
thousand nine hundred eighty-five, relating to the state tax
commissioner (estimated corpcoraticn net inceme tax), are authorized.

(d) The legislative rules filed in the state register on the

twelfth day of March, cne thousand nine hundred eighty-£five, relating
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to the state tax commissicner (identification and appraisal of
farmland subsequent te the base year of statewide reappraisal), are
authorized and directed to be promulgated with the fellowing
amendments:

Title page, Subject; following the word "Farmland," insert the
words "and of Structures Situated Thereon."

Page i, Subject; following the word "Parmland," insert the words
"anﬁ of Structures Si£uatedifhéreon;“ N

Page i, TABLE OQF CONTENTS, Section 10; following the weords
wvaluation of Farmland" add the words "and of Structures Situated
Thereon.”

Page 10.1, Title; following the word "FARMLAND" insert the words
YAND STRUCTURES SITUATED THEREOHN."

Page 10.1, Section 10, Title; following the word "Farmland" add
the words "and Structures Situated Thereon."

Page 10.1, Section 10.01(b); following the word "farﬁland“
insert the words "and structures situated therecn."

Page 10.2, Section 10.02(a), first sentence; following the word
mWearmland” insert the words '"and structures situated thereon.”

Page 10.3, Section 10.02(Db), first sentence; following the word
mFarmland® insert the words "and structures situated thereon.™
Delete the words "for purposes of the statewide reappraisal."

Page 10.3, Section 10.02(b), last sentence; following the word
"farmland" insert the words "and structures situated thereocn."

Page 10.8, Section 10.04(5) (B), last sentence; delete the period
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and add "or the incapabllity %o be adapted to alternative uses."

Page 10.9%, Section 10.04{6), first sentence; following the werds
*land currently being used" insert the words "as part of a farming
cperation."

Page 10.9, Section 10.04(6), following the last sentence; add
the sentence "For the purposes of this definition, ‘contiguoué
tracts! are farmlands which are in close proximity, but not
necessarily adjacent: pProvided, That all such contiguous tracts are
operated as part of the same farm management plan.”

Page 10.1C, Section 10.04{8), is amended to read in its entirety
as follows:

"(8) Farm buildings. =-- The term 'farm buildings' shall mean
structures which directly contribute te the operation of the farm,
and shall include tenant houses and quarters furnished farm emplcyees
without rent as a part of the terms of their employment."

Page 10,11, Section 10.04; delete the word "November" and insert
in lieu thereof the word "September." Delete the periecd following
the word "valuation” and add the words, "for the assessment year
beginning July first cf each year."

Page 1C.1ll, Section 10.04, insert the following subdivision:
"(12) Application Form: The applicaticon form required teo be filed
with the assessor con or before September first of each year shall
require certification that the farm complies with criteria set forth
in Section 10.05(c) of these regulations, and renewal applications
from year tc year shall be sufficient upon statement certifying that
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no change has been made in the use of farm property which would
disqualify 'farm use' _classif;cayion for assessment purposes.”
Renumber the subdivisions of Section 10.04 following the new
10.04(12); formerly 10.04(12) through 10.04(28), to 10.04(13) through
10.04(29), respectively.

Page 10.14, Se;?ion_}0.04(28)_(fprpgyly 10.04(27)); following
the werds “wéodland products" insert a comma and the words "such as
nuts or fruits harvested" and add a comnma following the words "human
consumption" on Page 10.15. S B

Page 10.16, Section 10.05, subsection {(a), following the words
nland is used for farm purposes" by striking the period and inserting
in lieu therecf a colon and the following: "pProvided, That the true
and actual value of all farm used, qccupied and cultivated by their
owners or bona fide tenants shall be arrived at according to the fair
and reasonable value of the property for the purpose for which it is
actually used regardless of what the value of the property would be
if used for some other purpose; and that the true and actual value
shall be arrived at by giving consideration tec the fair and
reasonable income which the same might be expected to earn under
normal conditicns in the locality wherein situated, if rented:

Provided, however, That nothing herein shall alter the method of

assessment of .lands or minerals owned by domestic or foreign
corporations.”

Page 10.16, Section 10.05(b), first clause; fcllowing the words

‘wfpllowing factors shall be" insert the words "indicative of but not
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conclusive" and delete the word "considered.®

Page 10.16, Section 10.05(b) {(2); delete the rericd and add the
words "such as soil conservation, farmland preservation or federal
farm lending agencies.®

Page 10.17, Se;tion 10.08(b) (7); delete the section and insert
in lieu thereof the words "(7) Whether or not the farmer practices
'custom farming' on the land in questien."

Page 10.17, Section 10.05(b) (3); following the word "iypa add
a comma and insert the word "utility."

Page 10.17, Section 10.05(b) (11), first sentence; following the
word "sales! insert the words “for_nonfarm usas,"

Page 10.17, Section 10.05(b)(12){A); following the words “part
of" insert the words Mor appurtenant to."

Page 10.17, Section 10.05(b)(12)(B); fcllowing +the words
Ycontiguous to" insert the words "or operated in common with."

‘Page 10.18, Section 10.05, subsecticn (<), the first sentence
of which is amended in its entirety to read as follows: "Qualifying
farmland and the structures situated thereon shall ke subject to farn
use valuation, with primary consideration being given to the inccme
which the property might be expected to earn, in the locality wherein
situate, if rented."®

Page 10.18, Sectien 10.05(b) (12) (B); delete the semicolons and
the words "it was purchased at the same time as the tract sc used."

Delete the periocd following the word "purposes"” and add the words "or

any ncnfarm use,®
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Page 10.19%, Section 10.05(c) (2)7 following the words ¥provided,
That no" delete the word "reason" and insert in lieu thereof the
words "individual,event.“ )

Page 10.20, Secktion 10.05(c) (4} (C}; following the words " (1,000)
minimum preduction value" insert the words "or the small farm five
hundred dollars ($500) minimum producticn and sale.”

Page 10.23, Section 10.05(d)(3)(B), third sentence; following
the word "If" insert the words "timber from." Delete the period
following the word "purpese" and add the words "or is being converted
to farm production uses."

Page 10.26, Section 10.05(f)(2) is amended in its entirety to
read as follows:

m(2) Farm buildings. -- Rental value ¢f farm buildings and other
improvements on the farmland shall ke valued by determining the
replacement cost o¢f the puilding or structure by usual farm
construction practices, and farm lakor standards and subtracting
tnerefrom depreciation.l Both of these determinations shall be made
in accordance with the tax department's real property appraisal
manual 2 as filed in the state register in accordance with chabter
29A of the code of West Virginia, 1931, as amended, and as it relates
to agricultural buildings and structures. One (1} acre cf land shall
be assigned to all buildings as a unit situate on the property,
regardless of the actual acreage occupied by such buildings and.shall
be appraised at its farm-use valuation based on the highest class of
farmland présent on the farm."
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Page 10.28, Section 10.08(f) (3) (B} (1l); feocllowing the words "or
moras of the" insert the werd '“usual."

Page 10.28, Secticn 10.05{f)(2)(B)(2); following the words
H(50%) of the" insert the word "usual."

Page 10.29, Section 10.05(f)(3)(C) (1) (a); following the words
"(50%) or more of the" insert the word "usual."

Page 10.29, Secticn 10.05(f) (3} (C) (1) (b); following the words
"(50%) of the" insert the word "usual."

Page 10.31, Section 10.05(f£)(3)(C){2){b); fellowing the last
sentence insert the sentence "An individual employed other than in
farming is not an unincorporated business."

Page 10.35, Section 10.07, Title; fellewing the word "Farmland®
insert the words "and Structures Situated Thereon."

Page 10.35, Sectien 10.07(a), first sentence; following the werd
"farmland®” insert the words "and structures situated thereon."

and,

Page 10.46, Subject; following the woerd "Farmland" insert the
words "and Structures Situated Thereon.®

(e)'The legislative rules filed in the state register on the
twenty—-second day of May, one thousand nine hundred eighty-five,
relating to the state tax commissioner (rules governing the operation
of a statewide electronic data processing system network, te
facilitate administraticn of the ad valorem property tax cn real and
rersonal property), are authorized.

(f) The legislative rules filed in the state register on the
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twenty-sixth day of March, one thousand nine hundred eighty-six,
relating to the state tax commissioner (listing of interests in
natural resources for the first statewide reappraisal; provision for
penalties),‘are'authorized.

(g) The legislative rules filed in the state register on the
twenty=-sixth day of March, one thousand nine hundred eighty-six,
medified by the state tax commissioner to meet the okjections of the
legislative rule-making review committee and refiled in the state
register on the twelfth day of February, one thousand nine hundred
eighty-seven, relating %o the state tax commissioner (review of
appraisals by county commissions sitting as administrative appraisal
review becards), are authorized.

(h} The legislative rules filed in the state register on the
twenty-sixth day of March, one thousand nine hundred eighty=-six,
medified by the state tax commissioner to meet the objections of the
legislative rule-making review ccommittee and refiled in the state
register on the twelfth day of February, one thousand nine hundred

eighty-seven, relating to the state tax comrmissioner (review of

appraisals by a circuilt gourt cn certiorari), are authorized with the

following amendment:

Oon page 3, §18.3.1 is stricken in its entirety and a new §18.3.1
is inserted in lieu thereof toc read as follows:

"£18.3.1 Who May Regquest Review. -- The property owner, Tax
Commissicner, protestor or intervencr may regquest the . county
commission to certify the evidence and remove and return the record
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to the circuit court of the county on a writ of certiocrari. Parties
to the proceeding wherein review by the circuit court is sought shall
pay costs and fees as they are incurred: Provided, That the circuit
court upon rendering judgment or making any order may award costs to
any party in accordance with the provisions of W. Va. Ccde §53-3-5."

(1) The legislative rules filed in the state register on the
twenty-sixth day of March, one thousand nine hundred eighty-six,
ﬁodifiad by the state éé# cﬁﬁﬁissiénef éo-meéi tﬁé objectiéns of the
legislative rule-making review committee and refiled in the state
register on the twelfth day of February, one thousand nine hundred
eighty-seven, relating to the state tax commissicner (administrative
review of appraisals by the state tax commissioner), are authorized.

{j) The legislative rules filed in the state register on the
eighteenth day of August, one thousand nine hundred eighty-six,
nodified by the state tax commissicner to meet the objecticns of the
legislative rule-making review ccommittee and refiled in the state
register on the twelfth day of February, one thousand nine hundred
eighty-seven, relating to the state tax commissioner (additional
review and implementation of property appraisals), are authorized.

(ky The legislative rules filed in the state register on the
eleventh day of August, one thousand nine hundred eighty-six,
relating to the state tax commissicner {guidelines for assessors to
assure fair and uniform perscnal property values), are authorized.

(1) The legislative rules filed in the state register on the
eighteenth day of August, one thousand nine hundred eighty-six,

1z




10

1%

12

13z

14

15

16

17

is

19

20

21

22

23

24

25

medified by the state tax commissioner to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the tenth day of December, one thousand nine hundred
eighty-six, relating to the state tax commissioner (registration cof
transient vendors), are authorized.

(m) The legislative rules filed in the state register on the
fourth day of February, one thousand nine hundred eighty—éix,
modified by the state tax commissioner to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the fourteenth day of January, one thousand nine hundred
eighty—-seven, relating te the state tax commissioner (business and
occupation tax), are authorized.

(n}) The legislative rules filed in the state register on the
fourteenth day of Augﬁst, one thousand nine hundred eighty-seven,
medified by the state tax commissioner to meet the cobjections of the
legislative rule-makXxing review committee and refiled in the state
register on the fourth day of November, one thousand nine hundred
eighty-seven, relating to the state tax commissioner
(telecommunications tax), are authorized.

(0) The legislative rules filed in the state register on the
fourteenth day of August, one thousand nine hundred eighty-seven,
relating to the state tax commissiocner (business franchise tax), are
authorized. - S S

(p) The legislative rules filed in the state register on the
seventeenth day of August, one thousand nine hundred eighty-seven,
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medified by the state tax commissioner fto meet the objections of the
legislative rule-making review committee and refiled in the state
register on the twenty-second day of January, one thousand nine
hundred eighty-eight, relating to the state tax commissioner
(consumers sales and service tax and use tax), are authorized.

(q) The legislative rules filed in the state register on the
fourteenth day of August, one thousand nine hundred eighty-seven,
modified by the state tax commissioner Lo meet the objecticns of the
legislative rule-making review committee and refiled in the state
register on the thirteenth day of January, cne thousand nine hundred
eighty-eight, relating tc the state tax commissioner (appraisal of
property for periodic statewide reappraisals fer ad valorem property
tax purposes), are authorized.

(r; The legislative rules filed in the state register on the
fourtaéenth day of August, one thousand nine hundred eighty-seven,
medified by the state tax commissioner to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the twelfth day of January, one thcousand nine hundred
eighty-eight, relating to the state tax commissioner (severance tax;,
are authorized.

(8) The legislative rulés filed in the state register on the
second day of September, one thousand nine hundred eighty-eight,
modified by the state tax commissioner tc meet the objections of the
legislative rule-making review committee and refiled in the state
register on the twenty-fourth day of February, one thousand nine

14




10

i1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

hundred eighty-nine, relating to the state tax commissioner (solid
waste assessment fee), are authorized.

(t) The legislative rules filed in the state register én the
twelfth day of August, one thousand nine hundred eighty=-eight,
mcdified'by the state tax commissioner to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the twenty-first day of September, one thousand nine
hundred eighty-eight, relating to the state tax commissioner
(electronic data processing system network for property tax
administration), are authorized.

(u) The legislative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred eighty-eight,
rodified by the state tax commissioner to meet the objections of the
legislétive rule-making review committee and refiled in the state
register on the twenty-fourth day of February, conhe thousand nine
hundred eighty-nine, relating to the state tax commissioner
(exemption of property from ad valorem property taxatien), are
authorized. - e

(v) The legislative rules filed in the state register on the
sixteenth day cof September, one thousand nine hundred eighty-eight,
modified by the state tax commissioner to meet the objecticons of the
legislative,rﬁle-making review committee and refiled in the state
register on the thirteenth day of January, one thousand nine hundred
eighty-nine, relating to the state tax commissioner (consumers sales
and sarvice tax and use tax), are autheorized.
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(w) The legislative rules filed in the state register on the
twenty-third day of June, one thousand nine hundred eighty-nine,
relatiﬁg to the state tax department (peréonal inccome tax), are
authorized.

(x) The legislative rules filed in the state register on the
twenty-ninth day of June, one thousand nine hundred eighty-nine,
raelating to the state tax department (severance tax), are authorized.

{y) The legislative rules filed in the state register on the
fourth day of August, cone thousand nine hundred eighty-nine, modified
by the state tax department to meet the objections of the legislative
rule-making review committee and refiled in the state register on the
eleventh day of Decempber, one thousand nine hundred eighty-nine,
relating to the state tax department (solid waste assessment fee),
are authorized.

(z) The legislative rules filed in the state register on the
fourteenth day of August, one thousand nine hundred eighty-nine,
nodified by the department of tax and revenue to meet the obliections
of the legislative rule-making review committee and refiled in the
state register on the twelfth day of'December, cne thousﬁnd nine
hundred eighty-nine, relating to the department of tax and revenue
(business franchise tax), are authorized.

{aa) The legislative rules filed in the state register on the
eleventh day of August, cne thousand nine hundred eighty-nine,
modified by the department of tax and revenue to meet the objections
of the legislative rule-making review committee and refiled in the
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state register on the eleventh day of December, one thousand nine
hundred eighty-nine, relating to the department of tax and revenue
(business and occupation tax), are authorized.

(bb) The legislative rules filed in the state register on the
fourteenth day of August, one thousand nine hundred eighty-nine,
modified by the department of tax and revenue to meet the objections
of the legislative rule-making review committee and refiled in the
state register on the nineteenth day of January, one thousand nine
hundred ninety, relating to the department of tax and revenus
(consumers sales and service tax and use tax), are authorized with
the amendments set forth below:

Oon page eight, Section 2.28, after the word "as" by inserting
the words "“art, science;".

On pages eight and nine, Section 2.28.1, after the word
vintellectual™ by deleting the word "or" and inserting in 1lieu
thereof the words "physical and".

On page nine, Section 2.28.2, by deleting the words "or
instruction." . o o L

on page nine, Section 2.28.2, after the word "training" by

-adding the word "or".

on page nine, Section 2.28.2, by deleting the words "or any
portion of a school curriculum classified as physical education."

On page nine, by deleting all of Section 2.28.2.1.

on page nine, Section 2.28.2.2, by deleting the section number.

on page nine, Section 2.28.2.2, by deleting the words "or
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instruction.®

On page nine, Section 2.28.2.2, after the werd "training" by
adding the word “or",

On page nine, Section 2.28.2.2, after the word "conditioning®
by inserting a period and striking the remainder of the sentence.

On page one hundred twelve, Secticn 59.2, after the words "sales
of the service of cremation" by adding the words "sales on perpetual
care trust fund deposits.® |

and,

On page one hundred twenty-eight, Sectiocn %1.2, after the words
"incliude food" by inserting the following: ", as defined in section
2.30 9of this rule,®.

(cc} The legislative rules filed in the state register on the
eleventh day o¢f August, one thousand nine hundred eighty-nine,
modified by the department of tax and revenue tc meet the cbjections
of the legislative rule-making review comrmittee and refiled in the
state register on the eleventh day of December, one thousand nine
hundred eighty-nine, relating to the department of tax and revenue
(motor carrier road tax), are autherized.

(dd) The legislative rules filed in the state register on the
eleventh day of August, cne thousand nine hundred eighty-nine,
medified by the department of tax and revenue to meet the objections
of the legislative rule-making review committee and refiled in the

state register on the elevanth day of December, one thousand nine

- hundred eighty-nine, relating to the department of tax and revenue
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(gasoline and special fuel excise tax), are authorized.

(ee) The legislative rules filed in the state register on the
eleventh day of August, one thousand nine hundred eighty-nine,
modified by the department of tax and revenue to meet the objections
of the legislative rule-making review committee and refiled in the
state register on the eleventh day of December, one thousand nine
nundred eighty-nine, relating to the department of tax and revenue
(corporation net inceme tax), are authorized.

(££f} The legislative rules filed in the state register on the
eleventh day of August, one thousand nine hundred eighty-nine,
nodified by the department of tax and revenue to meet the objections
cf the legislative rule-making review committee and refiled in the
state register on_the eleventh day of December, one thousand nine

hundred eighty~nine, relating to the department of tax and revenue

‘(soft drinks tax), are autherized.

{gg) The legislative rules filed in the state register on the
twenty~first day of February, one thousand nine hundred ninety-one,
relating to the state tax commissicner (business investment and jobs
expansion tax credit, corporaticns headquarters relocation tax
credit, and small business tax credit), are authorized.

_{(hh) The legislative rules filed in the state register on the
twentieth day of December, one thousand nine hundred ninety, modified
by the state %tax commissioner to nmeet the objecticns of the
legislative rule-making review committee and refiled in the state
register on the twenty-sixth day of April, one thousand nine hundred
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timberland and managed timberland), are authorized.

(1i) The legislative rules filed in the state register on the
twénty-second day of April, one thousand nine hundred ninety-one,
modified by the state tax commissicner to meet the cbjectiocns of the
legisiative rule-making review committee and refiled in the state
register on the sixteenth day of September, one thousand nine hundred
ninety-one, relating to the state tax commissioner (bingo rules and
regulaticns), are authorized.

(3j) The legislative rules filed in the state register on the
thirty-first day of July, cne thousand nine hundred ninety-cne,
medified by the state tax commissioner to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the sixﬁggnﬁh day of September, one thousand nine hundred
ninety-one, relating to the state tax commissicner {property transfer
tax), are authorized.

(kk) The legislative rules filed in the state register on the
eighth day of August, cne thousand nine hundred ninety-one, nodified
by the division of tax to meet the cbjections of the legislative
rule~making review committee and refiled in the state register on the
seventh day of January, one thousand nine hundred ninety-two,
relating to the divisien of tax (municipal business and occupation
tax), are authorized with the amendments set forth below:

on page forty-six, section 2g, by striking out all of subsection
2g.3;
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and,

on pages forty-six and forty-seven, by renumbering the remaining
subsections.

(11} The legislative rules filed in the state register on the
eighth day cf August, one thousanq nine hundred ninety-one, modified
by the division of tax to meet the objections of the legislative
rule-making review committee and refiled in the state register on the
tenth day of January, one thousand nine hundred ninety-two, relating
to the divigion of tax (soft drinks tax), are authorized with the
amendments set forth below:

on page six, subsection 5.2, in the secfion heading, by striking
out the word "breakfast" and inserting in lieu thereof "certain
bottled";

And,

on page six, subsection 5.2, after the word "mixes" by inserting
the words "lew-alcoholic brewed beverages such as near beer."

(mm) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-cne, modified
py the division of tax to meet the cobjections of the legislative
rule-making review committee and refiled in the state register on the
tenth day of January, one thcusand nine hundred ninety-two, relating
+5 the division of tax (corporation net income tax), are authoriéed
with the amendment set forth below:

On page twelve, subdivision 6.4.3, by striking out all of
subdivision 6.4.3.
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(nn) The legislative rules filed in the state register on the
eighteenth day of June, cne thousand nine hundred ninety-one,
modified by the state tax commissioner to meet the objectians of the
legislative rule-making review committee and refiled in the state
register on the tenth day of January, one thousand nine hundred
ninety-two, relating tc the state tax commissioner ({appraisal of
producing and reserve oil and natural gas property for periedic
statewide reappraisals for ad valorem property tax purposes), are
autherized.

(oo) The legislative rules filed in the state register on the
ninth day of August, one thousand nine hundred ninety-one, modified
by the state tax commissioner to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the tenth day of January, one thousand nine hundred
ninety-two, relating to the state tax commissicner (severance tax),
are authorized.

{pp) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-cne, modified
by the division of tax to meet the objections of the legislative
rile-making review committee and refiled in the state register on the
tenth day of January, one thousand nine hundred ninety-two, relating
to the division of tax (business franchise tax), are authcrized.

(qq) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-cne, modified
by the divisien of tax tc meet the objections of the legislative
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rule-making review committee and refiled in the state register on the
tenth day of January, one thousand nine hundred ninety-two, relating
to the division of tax (exceptions to confidentiality of taxpayer
information and disclosure of certain taxpayver information), are

auvthorized.

{rr) The legislative rules filed in the state register on the
ninth day of August, one thousand nine hundred ninety-one, modified
by the division of tax to meet the cbjections of the legislative
rule~making review committée and refiled in the state register on the
thirteenth day of January, one thousand nine hundred ninety-two,
relating to the division of tax (consumers sales and service tax and
use tax), are authorized with the amendments set forth below:

On page six, by deleting all of subdivisions 2.25.2 and 2.25.4;

On page six, subsection 2.25 by renumbering the remaining
subdivisicens;

On page forty-five, paragraph 2.1.1.1, after the words "licensed

social workers", by inserting ‘'enrolled agents, professional

foresters,";

on  page forty-five, paragraph 8.1.1.1, after the word
telactricians", by striking out the words "enrclled agents";
. 0On page forty-five, ©paragraph 8.1.1.1, after the word
"musicians" by striking out the word “auctioneers,'";
On page fifty-six, subdivision 9.2.19, after the word "laws" by
striking out the ceolon and inserting the follewing ", such as, for
example, sales by credit unions under W. Va., Code §31-10-33 the sale
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of services by owners, trainers cr jockeys which are essential to the
effective conduct of a horse or dog racing meeting under W. Va. Code
§15-23-12, or the commission of an aucticneer licensed under W. Va.
Code §19-2C-1 et seg.:";

on page one hundred five, subsection 33.5, by striking out the
words "ghild care';

on page one hundred ten, subsection 38.1 after the words "daily
charge.", by inserting the following sentence: “The daily charge
subject to the consumers sales and service tax does not include
complimentary items such as shampoo, coffee and newspapers given to
guests by hotels and motels.™;

Oon page one hundred forty-three, subsection 86.1, after the worg
vauctioneer” by inserting the following "licensed under W. Va. Cede
§15-2C~1 et seg.";

On page one hundred.forty—three, subsection és.l, after the word
"ig" by inserting the word '"not";

¢n page one hundred forty-three, subsection 86.2 after the word
mtaxh" by inserting the following "on the full sales price of the
sales";

On page one hundred forty-three, subsection 86.3, in the last
sentence after the word "services" by inserting the following "by an
auctioneer not licensed in accordance with the W. Va. Code §15-2C-1
et seq.";

On page one hundred forty-three, subsectiocn 85.3, in the last
sentence after the word "sold" by striking out the peried and adding

24




10

11

12

13

14

15

1s

17

18

19

20

21

22

23

24

25

the folleowing ": pPBrovided, That an auctioneer licensed in accordance
with W. vVa. Code §19-2C-1 et seqg. is not required to cecllect sales
tax on such fees or commissioners.!;

And,

On page one hundred fority-three, subsection 86.4, by striking
cut the first sentence and inserting, in lieu therecf, the following
sentence: "An auctioneer is taxable on all of his or her purchases
except purchases for resale."

(ss) The legislative rules filed in the state register on the
eighteenth day of September, one thousand nine hundred ninety-two,
relating to the division of tax (bingo), are authorized.

{tt) The Legislature hereby authorizes and directs the division
of tax to amend its rUle relating to consumers sales and service tax
and use tax which were filed in the cecde of state regulations (110
CSR 15) on the twenty-seventh day of April, one thousand nine hundred
ninety=two, with the following amendments:

on page fifty-eight, by striking out all of subparagraph
9.3.4.2.d and by renumbering the remaining subparagraph;

And,

On page one hundred eight, section 38.1, after the words "daily
charge." by striking out the words "The daily charge subject te the
consumers sales and service tax does not include complimentary items
such as shampeoo, coffee and nawspapers given to guests by hotels and
motels." and inserting in lieu therecof the following:

"Notwithstanding the fact that persons engaged in the rendering
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of a service are required to pay tax on their purchases for use
and/or consumption in rendering such services, the purchase by
hotels, motels, tourist homes and rocming hcuses of complimentary
items such as shampoos, ceoffee and newspapers given to guests by such
hotels, motels, tourist homes and rooming houses are not taxable."

{uu) The legislative rules filed in the state register on the
thirteenth day cof August, one thousand nine hundred ninety-three,
relating te the division of tax (bingo), are authorized.

(vv) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine nundred ninety-three,
nodified by +the division of tax to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the twelfth day of January, cne thousand nine hundred
ninety=four, relating to the division of tax (charitable raffle
boards and games), are authorized.

(ww) The legislative rules filed in the state register on the
sixteenth day of August, one thousand nine hundred ninety-three,
relating to the division of tax (business investment and Jjobs
expansion tax credit, small business tax credit, corporate
headguarters relocation tax credit), are authorized with the
amendment set forth below:

on page thirty-nine, section 5.16.3.1, by striking section
5.16.3.1 and inserting in lieu thereof the following:

nThis exception shall not be applicable if the taxpayer failed
tc provide informaticn requested by the Department cf Tax and
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Revenue, or its predecessor, the West Virginia Tax Department, or if
the taxpayer had Xnowledge or should have had Knewledge of
information necessary for the Department of Tax and Revenue to make
an informed analysis and determination pertaining to the actual
applicatiocn of the credit but failed to disclose such information to
the Department."

(xx) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine hundred ninety-~three,
modified by the division of tax to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the twelfth day of January, one thousand nine hundred
ninety-four, relating teo the divisicn of tax (preneed cemetery
conpanies), are authorized with the amendment set forth below:

. "Oon page four, section 3.1, by strikiné out '$400.00' and
inserting in lieu thereof '3200.00'."

(yy) The legislative rules filed in the state register on the
sixteenth day of August, one thousand nine hundred ninety-three,
relating to the divisicn of tax (pollution contrel facilities), are
authorized with the amendment set forth below:

Cn page cne, section 2.2 after the word "be" by inserting the
fellowing: "The definition of facilities eligible for salvage tax
treatment shall be strictly construed so as to include only such
equipment and devices as are installed primarily and immediately to
abate air or water poclluticn. These items of perscnal property which
may coincidentally comply with air or water gquality or effluent
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standards prescribed by or promulgated under the laws of this state
or the United States, but which are primarily installed for plant
operations or are productive, or add to the economic value of a
business enterprise or have a market value after installation in
excess of salvage value, will not be deemed eligible for salvage tax
treatment.”

tz2z) The legislative rules filed in the state register on_ the

rwelfth day of August, one thousand nine hundred ninety-four,

modified by the division of ftax %o meet the obijections of the

legislative rule-making review comzittes and refiled in the sgtate

register on the sixth dav of Januagy. one thousand nine hundred

ninetv-five, relating to the divisijop of tax {buginess investment and

tobs expansion tax credit, corporaticn headouarters relocation tax

credit, small businpess tax credit), are authorized.

NOTE: The purpose of this bill is to authorize the Division of
Tax to promulgate legislative rules relating to the business
investment and Jobs expansicn tax credit, the corporation
headquarters relocation tax eredit and the small business tax credit.

Strike-throughs indicate language that would be stricken from

the present law, and underscoring indicates new language that would
be added.
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Bill~-Tax, Business \\C)

T Lm0y

- —H. B. 2260

(By__ _Belegates GallaghggL_Qggglasn Compton,

Linch, Faircloth and Riqgs _ _ _)__
(Introduced _____ January 23, 1995 ; referred to the
Committee on__rinange then the gdiciary )

A BILL to amend and reenact section six, article seven, chapter

_sixty-four of the code of West Virginia, one thousand nine

hundred thirty-one, as amended, relating to authorizing the
division of tax to promulgate legislative rules relating to the
business investment and Jcbs expansion tax credit, the

corporation headquarters relocation tax credit and the small

business tax credit.

That section six, article seven, chapter sixty-four of the code

of West Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted, to read as follows:

ARTICLE. 7... _AUTHORIZATION FOR DEPARTMENT OF TAX AND REVENUE TO

PROMULGATE LEGISLATIVE RULES.

§64~7-6. Department of tax and revenue; division of tax; and state

tax commisgiocner.
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(a) The legislative rules filed in the state register on the
fifth day of January,'cné'thbuéﬁnd niﬁe hundfed eighty-four, relating
to the state tax commissioner (appraisal of property for periodic
statewide reappraisals for ad valorem property tax purposes}, are
authorized with the amendments set forth below:

on page §, secﬁionrll.oétb}(z), definition of M"Active Mining
Property," at the end of the first parégraph following the period,
by adding the follewing: "In the applicatioh of the herein provided
valuation formula on 'active mining property,! the app;opriate
formula calculation will be based upon tﬁe actual ﬁarket to which the
cocal from that tract and seam is currently being sold, whether it is
'metalliurgical' or 'steam'.“

on page 9, section 11.04(b}(3),7definition of "Active Raserves,"
at the end of the subsection, following thé-period; by adding the
following: "In the application of'the‘he:ein provided wvaluation
formula on 'active reserves, ! t?e épproprigte formula calculation

will he based upon the actual markgt to,which the coal from that

‘tract and seam is currently being sold, whether it is 'metallurgical’

or 'steam'.”

On page 11, section 11;04{b){11}} definition of "Mineable Coal,"
by striking the subsection gnd'sgbgtituting in lieu thereof the
foclliowing: *r11) Hﬁneable Coal. ‘Coél wﬁich can be mined under
present day mining technoiogy and_edonomics.“ _ _

cn page 25, sectibn 11.94(c) {2){C), entitled "Property Tax
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Component," by striking the subsection and inserting in lieu thereof
the following: "(C) Property Tax Component -- This component will
be derived by mnultiplying the assessment rate by the statewide .
average of tax rates on Class II1 property."

On page 30, section 11.04(c) (4), entitled "Valuation of Mined-
out/Unmineable/Barren Coal Properties," by striking the numbers
wg5,00" and inserting in lieu therecf the follewing: "$1.00."

on page 31, section 11.04(c) (%) (B), by striking the words and
numbers "Five Dellars ($5.00)" and inserting in lieu thereof the
folleowing: "One Dollar ($1.0Q)."

On page 53, section 11.05(h) by striking the symbol and figures
"($5.00)" and inserting in lieu thereof the following: "{$1.00)."

On page 73, section 11.06(h} by striking the symbeol and figures
"$5.c0" and_inserting in lieu thereof the following: "$1.00."

Oon page 81, section 11.07(e) (15) (B) (4) at the end of the second
sentence remove the pericd after the word "property'" and insert the
words "unless the land is used for some other purpose in which case
it will be taxed according to its actual use."

on page 86, section 11.07(k) delete all of subsection (k).

on page 110, section 11.08(c) (4) by striking the symbol and
figures "$5.00" and inserting in lieu therecf the following:
wsl1.00.," el e e e

On page 11l, section 11.08(c) (5) (B) by striking the symbeol and
figures "$5.0C" and inserting in lieu thereof the following: "$1.00."

- And,
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On page 115, section 11.09{a) (3) in the first sentence, insert
after the word ™land" the-kords "excluding farmland.“

(b) The legislative rules filed in the state register on the
twenty-eighth day of September, one thousand nire hundred eighty-
four, relating to the state tax commissioner (estimgted persconal
inccme tax), are authorizéd with thé amendments set Fforth below:

55.02{a) {(2) (on page 182.2) line 18, after the word "profession®
gtrike the wofds "on his own account” and the comma {(.).

55.12(b) (1) (page 182.35) at the end of the section, change the
periocd to a comma, and add the following language: Mand in the casa
of a court appointed agent, a copy of the court order of appointment
ig sufficient."

and, 7 | ’

55.12(c) (page 182.36) after the warﬁ "for," strike the word
"erronacus."

{c) The lagislative'rules filed in the state register on the
twenty-eighth day of Sepﬁember, one thousand nine hundred eighty-
four, modified by the staté tax commissiope: to meet tﬁe ckbiections
c¢f the legislative rule~making review committee and refiled in the
state registgr on the fourteenth day of November, one ﬁhousand nine
hundred eignhty-four, and con the twenty-first d&y of March, cne
thousand nire hundred eighty;five,_ fglating to the state tax
commissioner (estimated ¢corporation net income tax), are authorized.

(d} The legislative rules fjiled in thé state register on the
twelfth day of March, one thousand nine hundred eighty-five, relating

-4




10

11

12

13

14

15

16

17

ig

15

20

21

22

23

24

25

to ‘the state tax commissioner (identificaticon and appraisal of
farmland subseguent to the base year of statewide reappraisal), are
authorized and directed to be promulgated with the following
amendments:

Title page, Subject; following the word "Farmland," insert the
words "and of Structures Situated Thereon."

Page i, Subject; following the word "Farmland," insert the words
*and of Structures Situated Thereon.™

Page i, TABLE OF CONTENTS, Sectiﬁn 10; following the words
"Valuation of Farmland™ add the words "and of Structures Situated
Thereon. "

‘Page 10.1, Title; following the word "FARMLAND" insert the words
MAND STRUCTURES SITUATED THEREON."

Page 10.1, Secticn 10, Title; following the word "Farmland" add
the words "and Structures Situated Thereon.'

Page 10.1, Section 10.01(b); fcllowing the word "farmland"
insert the words "“and structures situated therecon.”

Page 10.2, Section 10.02(a), f£irst sentence; following the word

"farmland" insert the words "and structures situated therecon.?

Page 10.3, Section 10.02(b), first sentence; following the word
"farmiand" insert the words "and structures situated thereon."
Delete the words "for purposes of the statewide reappraisal.™

Page 10.3, Section 10.02(b), last sentence; following the word
“farmland" insert the words "and structures situated thereon."

Page 10.8, Section 10.04(5) (B), last sentence; delete the period
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and add "eor the incapability to be adapted to alternatiﬁe usesg. "

Page 10.9, Section 10.04(6}, first sentence; following the weords
"land currently being used" insert the words "as pirﬁ of a farming
operation.”® _ _ ‘

Page 10.9, Secticon 10.04({6), following the last sentence; add
the sentence "For the purposes of this definition, 'contiguous
‘r;ractﬂ'l= are farmlandé which are in close proximity, but not
necessarily adjacent: E;gg;ggg‘,That all such contigucous tracts are
cperated as part of the same farm ﬁanaqement plan."

Page 10.10, Section 10.04(8}, ié amended to read In its entirety
as follows:

"{8) Farm buildings. -- The ternm 'farm buildings' shall mean
structures which directly contribute to the operation of the farm,
and shall include tenant houses and quarters fﬁrnished:farm amployees
without rent as a part of the terms of their enployment.”

Page 10.11, Section 10.04; delete the word "November" and insert
in lieu thereof the word “Septeﬁber;“ Delete the period folleowing
the word "“valuation™ and add the stés, "for the assessment vear
beginning July first of each year."

Page 10.11, Section 10.54,.insert-£he foilcwing subdivision:
"({12) Application Fofm: The agp;ication forﬁ required to be filad
with the assessor on or'before September first of each vear shall
require certification thﬁt the férm éomplies‘with‘critaria gset forth
in Section 10.05(c) of these regulatidns;rand renawal applications
from year to year shall be sufficient upon statement certifying that

§
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no change has been made in the use of farm property which would
disqualify 'farm wuse' classification for assessment purposes.”
Renumber the subdivisions of Section 10.04 fellowing the new
10.04(12); formerly 10.04(12) through 10.04(28), to 10.C4(13) through
10.04({29), respectively.

Page 10.14, Section 10.04(28)‘(formerly 10.04(27)); following
the words '"woodland products" insert a comma and the words "such as
nuts or fruits harvested" and add a comma following the words "human
consumption" on Page 10.15. -

Page 10.16, Section 10.05, subsection (a), following the words
"land is used for farm purposes" by striking the period and inserting
in lieu thereof a colon and the following: "Provided, That the true
and actual value of all farm used, occupied and cultivated by their .
owners or.boﬁa fide tenants shall be arrived at according teo the fair
and reasonable value of the property for the purpose for which it is
actually used regardless of what the value of the property would be
if used for some other purpose; and that the true and actual value
shall be arrived at by giving consideraticn to the fair and
reasonable income which the same might be expected to earn under
normal conditions in the locality wherein situated, if rented:
Provided, however, That neothing herein shall alter the method of
assessment of lands or mninerals owned by domestic or foreign
corporations."

Page 10.16, Section 10.05(b), first clause; following the words
"following factors shall be insert the words "indicative of but not
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cenclusive” and delete the word "considered.”

Page 10.16, Section 10.05(b) (2); delete the pericd and add the
words "such as soil'conéérvation, farmland preservation or federal
farm lending agencies.®

Page 10.17, Section 10.05(b)(7); delete the section and insert
in lieu therecf the words "(7) Whether cor not the farmer practices
'custom farming' on the land in gquestion."

?age 10.17, Section 10.05(b) (9}; foliowing the word "type" add
a comma and insert the word "utility."

Page 16.17, Section 10.05(k) (11), first sentence; following the
word "sales" insert the words "for nonfarm uses."

Page 10.17, Section 16.05(b) (12) (A); following the words "part
of" insert the words "or appurtenant to."

-Page 10.17, Section 10.05(b)(12)(B); following the wecrds
“contiguous to" insert the words "or operated in common with."

Page 10.18, Section 10.05, subsection (c), the first sentence
of which is amended in its entirety to read as follows: %Qualifying
farmland and the structures situated therecn shall be subject to farm
use valuation, with primary consideration being givén tc the inconme
which the property might be expected to earn, in the lécality wherein
Situate, 1f rented.v

Page 10.18, Secticn 10.05(5)(i2)(3); delete the semicolons and
the words "it was purchased at the same time as the tract so used."
Delete the period following the word "purposes" and add the words "or

any nenfarm use.”
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Page 10.19, Section 10.05(c) (2); following the words "provided,
That no" delete. the word "reascn" and insert in lieu thereof the
words "individual. event.®

Page 10.20, Section 10.05(c) (4} (C); following the words " (1,000)
mininum p;oduction value' insert the words hor the small farm five
hundred dollars ($500) minimum production and sale."

Page 10.23, Section 10.05(d).(3) (B), third sentence; following
the word "“IfY insert the words "timber frcm.ﬁ Delete the period
fcllowing the word "purpose" and add the wofds "or is keing converted
to farm production uses."

‘Page 10.26, Section_l0.0S(f}(z} is amended in its entirety to

read as follows:

n¢(2) Farm buildings. -- Rental value of farm puildings and other
improvements on the farmland shall be valued by determining_the
replacement cost of "the building or structure by usual farm
construction practices, and farm labor standards and subtracting
therefrou depreciation.l Both of these determinations shall be made
in accordance with the tax department's real property appraisal
manual 2 as filed in the state register in accordance with chapter
292 of the code of West Virginia, 1931, as amended, and as it relates
to agricultural buildings and structures. Cne (1) acre of land shall
be assigned to all buildings as a unit situate on the property,

regardless of the actual acreage occupied by such buildings and shall

be appraised at its farm-use valuation based on the highest class of

farmland present on the farm."

9 .
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Page 10.28, Section 10.05(£) (3)(B)(1); following the words "or
more of the" insert the word "usual.® )

Page 10.28, Section 10.05(f) {3)(3)(2}-; following the words
"(50%) of the" insert the word "usual."

Page 10.29, Section 10.05(f) (3)(C)(1)(a); folliowing the words
"(50%) or more of the" insert the word "usual."

Page 10.29, Sectien 10.05(f)(3){Cj(1)(b}); fellowing the words
"(50%) of the® insert the word "usual." '

Page 10.31, Section 10.05(f)(3)(C)(2)(k); following the last
sentence insert the sentence "An individual employed other than in
farfing i8 not an unincorporated business."

Page 10.35, Section 10.07, Title; following the word "Farmland®
insert the words "and Structures Situated Thereon."

Page 10.35, Section 10.07(a), f£irst sentence; following the word
"farmland" insert the words "and structures situated thereon."

And, 7

Page 10.46, Subject; following the word "Farmland" insert the
words "and Struétures Situated Therecn.™

(e) The legislative rules filed in the state register cn the
twenty-second day of May, one thousand nine hundre& aighty-five,
relating to the state tax commissioner (ruies govarning the operation
of a statswide elethonic data processing system network, to
facilitate administration of the ad valorem property tax on real and
personal property), are authorized.

(£) The legislative rules filed in the state register on the
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twenty-sixth day of March, one thousand nine hundred eighty-~six,

relating to the state tax commissioner (listing of interests in
natural resources for the first statewide reappraisal; provisicn for
penalties), are authorized.

(g) fhe legislative rules filed in the state register on the
twenty=-sixth day of March, one thousand nine hundred eighty-six,
nodified by the state tax commissioner to meet the objections of the
legislative rule~making review committee and refiled in the state
register on the twelfth day of February, one thousand nine hundred
eighty-seven, relating to the state tax commissioner (review of
appralsals by County commissions sitfirig as administrative appraisal
raview boards), are authorized.

{h) The legislative rules filed in the state register on the
twenty-sixth day of March, one thousand nine hundred eighty-six,
mecdified by the state tax commissioner to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the twelfth day of February, cne thousand nine hundred
eighty-seven, relating te¢ the state tax commissioner (review of
appraisals by a circuit court on certicrari), are authorized with the
following amendment:

On page 3, §18.3.1 is stricken in its entirety and a new §18.3.1
is inserted in lieu thereof to read as fcllows:

"§18.3.1 Who May Regquest Review. -- The property owner, Tax
Commissioner, protestor or intervenor may reguest <the county
commission te certify the evidence and remove and return the record

11
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to the circuit court ¢f the countf on a writ of certiorari. Parties
to the proceeding wherein review by the circuit court is sought shall
pay costs and fees as they are incurred: Preovided, That the circuit
court upon rendering judgment of making any order may award costs to
any party in accordance with the provisions of W. Va. Code §33-3-5."

{i) The legislative rules filed in the state register on the
twenty-sixth day of March, one thousand nine hundred eighty-six,
nodified by the state tax commissioner to meét the cbjections of the
legislative rule-making review ccﬁﬁittee and refiled in the state
register on the twelfth day of February, one thousand nine hundred
eighty-seven, relating.to the state tax commissioner (administrative
review of appraisals by the state tax commissiocner), are authorized.

{j) The legislative rules filed in the stacte register on the
eighteenth day of August, one.thousand nine hundre& elghty~six,
medified by the state tax commissicner to meet the ckjections of the
legislative rule-makiﬂg review committee and refiled in the state
register &n the twelfth day of February, one thousand nine hundred
eighty-seven, relating to the staﬁe tax ﬁsmmissioner {additiocnal
review and iiiplementation of property appraisals), areée auvthorized,

(k) The legislative rules filed in the state register on the
eleventh day of August, one thousand nine hundred eighty-six,
relating to the state tax commissioconer {guidelines for assessocrs to
assure falr and uniform personal_property values), are authorized.

(1) The legislative rules filed in the state register on the
eighteenth day of August, one thousand nine hundred eighty-six,
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modified by the state tax commissioner to meet therobjections of the

legislative rule-making review committee and refiled in the state
register on the tenth day of December, one thousand nine hundred
eighty=-six, relating to the state tax commissioner (registration of
transient vendors), are authorized.

(m)vfhe legislati;é'rules filed in the state register on the
fourth day of February, one thousand nine hundred eighty-six,
medified by the state ta;*commissicner to meet the ckjections of the
legislative rule-makiﬁgireview committee and refiled in the state
register on the fourt%énﬁh day of January, one thousand nine hundred
eighty—seven,‘relating té the state tax commissioner (kusiness and
occupation tax), are autheorized.

(n) The legislative,rules filed in the state register on the

fourteenth day of August, one thousand nine hundred eighty-seven,

-modified by the state tax commissioner to meet the objections of the

legislative rule-making review committee and refiled in the state
register on the fourth day of Novenmber, one thousand nine hundred
eighty-seven, relating to the .state tax commissiconer
{(telecommunications tégj,:are autherizad,

(o) The legislatigé;zules,filed,in the state register on the
fourteenth day of Auéﬁgﬁf one thousand nine hundred eighty-seven,
relating to the state tax commissioner (business franchise tax), are
authorized. - ,,1; , o

(p) The legislative rules filed in the state register cn the

seventeenth day of August, one thousand nine hundred eighty~seven,
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modified by the state tax commissioner to meet the obfections of the
legislative rule-making review coﬁmitteg and refiled in the state
register on the twenty-second day of January, one thousand nine
hundred eighty-eight, relatiﬁq_ te the éfaéé tak commissioner
(consumers sales and service tax and use £ax), are authorized.

(g) The legislative rules filed in the state register on the
fourteenth day of August, one thousand niﬁe hundred eighty-seven,
modified by the state tax commis;ioner t§ neet ;he objectiona of the
legislative rule-making review committee and refiléﬁ in the state
register on the thirteenth day of January, one thousand nine hundred
elghty-eight, relating to the state tax coﬁm;ssioner‘(appraisai of
property for perlodic statewide reappr;iéals for ad valorem property
tax purposes}, are authorized. |

{r) The leéislative rules_filad in the state register on the
fourteenth day of Aﬁgusé,“oég-tho&sand_niﬁe huﬁdred elghty=-seven,
medified by the state tax commissioner to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the twelfth day of January, one thousénd nine hundred
eighty-eight, relating to the state ?axrcémmissioner (severance tax),
are authorized. | |

{s) The legislative rules filed in the state register on the
second day of Septembér, one thousand nine hundred eighty-eight,
modified by the state tax commissioher to meet the objections of the
legislative rule—makinq_review coﬁmittee and refiled in the state

register on the twenty-fourth day of February, one thousand nine
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hundred eighty-nine, relating to the state tax commissioner (solid
waste assessment fee), are authorized.

(£} The legislative rules filed in the state register on the
twelfth day of August, one thousand nine hundred eighty-eight,
modified by the state tax commissioner to meet the objections_of the
legislative rule-making review committee and refiled in the state
register on the twenty-first day of September, ocne thousand nine
nundred eighty-eight, relating to the state tax commissioner
(electronic data processing system network for property tax
administration), are authorized.

(u) The legisiative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred eighty-eight,
modified by the state tax commissicner to meet the cbjecticns of the
legislative rule-making review committee and refiled in the state
register on the twenty-fourth day of February, one thousand nine
hundred eighty-nine, relating to the state tax commissicner
(exemption of property from ad valorem property taxation), are

authorized. - . . .

(v} The legislative rules filed in. the state register on the
sixteenth day of September, one thousand nine hundred eighty-eight,
modified by the state tax commissioner to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the thirteenth day of January, one thousand nine hundred
eighty-nine, relating tc the state tax commissioner (consumers sales

and service tax and use tax), are authorized.
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{w) The legislaﬁive rules filed in'ﬁhe state.réqister on the
twenty-third day of June, one thousandAnine hundreh eighty-nine,
relating to the'stafe £ax depértﬁent (persoﬁal income tax), are
authorized. U

(x) The legislative rules filed in the state register cn the
twenty-ninth day of June, one thousand nine hundred eighty-nine,
relating to the state tax départméntrfseveranbeAtax), are authorized.

(v) The leglslative rules flled in the state register on the
fourth day of August one thcusand nine hundred eighty nine, modified
by the state tax department to meet the objectlons of the legislative

riule- maklng review commlttee and reflled in the state reglster on the

aleventh day of December, one thousand nine hundred eighty-nine,

relating te the state tax department (solld waste assessment fee),
are authorized.

(z) The legislative rules filed in the state register on the

fourteenth day of August, one thousand nine hundred eighty-nine,

modified by the department of tax and revenue to meet the objecticns
of the legislative rule-making review‘committee and refiled in the
state register on the twelfth day of December, one thousand nine
hundred eighty-nine, relatlng to the department of tax and revenue
{business franchise tax), are authorized.

(aa) The legislative rules fiied in the stéte regiszster cn the
eleventh day of August, one tho&éand nine hundied eighty-nine,

modified by the department of tax and revenue to meet the objections

of the legislative rule-making review committee and refiled in the
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state register on the eleventh day of December, one theousand nine

nundred eighty-nine, relating to the department of tax and revenue
(business and occupation tax), are authorized.

(bb) The legislative rules filed in the state register on the
fourteenth day of August, one thousand nine hundred eighty-nine,
modified by the department of tax and revenue to meet the cbjections
of the legislative rule-making review committee and refiled in the
state register on the nineteenth day of January, one thousand nine
hundred ninety, relating to the department of téx and revenue
(consumers sales and service tax and use tax), are authorized with
the amendments set forth below:

on page eight, Section 2.28, after the word "as" by inserting
the words "art, science,™.

on pages eight and nine, Section 2.28.1, after the weord

“vintellectual" by deleting the word "or" and inserting in lieu

thereof the words "physical and®.
Oon page nine, Section 2.28.2, by deleting the words "or
instruction."

on page nine, Secticn 2.28.2, after the word "training" by

adding the word "or".

on page nine, Section 2.28.2, by deleting the words "or any
pcrtion of a schocl curriculum classified as physical education.”

on page nine, by deleting all of Section 2.28.2.1.

On page nine, Section 2.28.2.2, by deleting the section number.

on page nine, Section 2.28.2.2, by deleting the words "or
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On page nine, Section 2.28.2.2, after the word "training" by
adding the word "or".

On page nine, Section 2.28.2.2, after the word "conditioning"
by inserting a periéd and striking the remainder of the sentence.

On page one hundred twelve, Section 59.2; aftar the words "sales
of the service of cremation" by\éddiﬁg the Qords "sales on perpetual
care trust fund deposits.™

And,

On page one hundred twentyjeight, Section 91.2, after the words
"include food" by inserting the following: ", as defined in section
2.20 of this rule,".

(cc) The legislative rules filed in the state register on the
eleventh day of BAugust, one +theusand niﬁe hundred eighty-nine,
medified by the department of tax an& revenue to meet the cbjections
of the legislative rule-making review coﬁmittee and refiled in the
state register on the eleventh day of December, one thousand rnine
hundred eighty-nine, relating tc the department of tﬁx and revenue
(motor carrier road tax), are authorized.

(dd) The legislative rules filed in the state register on the
eleventh day of August, one thcusapd niné hundred eighty-nine,
medified by the department of tax ana revenue to meet the objections
cf the lagislative rule~making.:évigw committee and refiled in the
state register on the eleventh day 6f December, one thousand nine
hundred eighty-nine, relating.to thé department of tax and revenue
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{gaseoline and special fuel excise tax), are authorized,
(ee) The legislative rules filed in the state register on the

eleventh day of August, one thousand nine hundred eighty-nine,

modified by the department of tax and revenue to meet the objections

cf the legislative rule-making review committee and refiled in the
state register on the eleventh day of December, one thousand nine
hundred eighty-nine, relating to the department of tax and revenue
{(corporation net income tax), are authoriéed.

(ff) The legislative rules filed in the state register on the

eleventh day of August, one thousand nine hundred eighty-nine,

" modified by the department of tax and revenue to meet the objections

of the legislative rule-making review committee and refiled in the

state register on the eleventh day of December, one thousand nine
nundred eighty-nine, relating to the department of tax and revenue
(soft drinks tax), are authorized.

(gg) The legislative rules £iled in the state register on the
twenty-first day of February, one thousand nine hundred ninety-one,
relating toc the state tax commissioner (business investment and Jjobs
expansion tax credit, corporations headguarters relccation tax
credit, and small business tax credit), are authorized.

{hh) The legislative rules filed in the state register on the
twentieth day df Decenmber, one thousand nine hundred ninety, modified
by the state tax commissioner to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the twenty-sixth day of April, one thousand nine hundred

29




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ninety-one, relating to the state tax conmissioner {valuation of
timberland and managed timberlénd), arejaﬁthgrized. 7

{ii} The legislative rules filed in the state register on the
twenty-second day of April, cne thausand nine hundred ninety-one,
modified by the state tax commissioner to meet the obfgcticns of the
legislative rule—haking reviewrcommittee and refiled in the state
register on the sixteenth day of September, one thousand nine hundred
ninety-one, relating to the state tax commissicner {bingo rules and
regulations), are authorized.

(33) The leqislativé rules filed in the state register on the
thirty-first day of July, one thousand nine hundréd ninety-cne,
modified by the state tax commissiopg; to meet the abjections of the
legislative rule—making réview committee and refiled in the state
registér on the sixteenth day of Septeﬁber, one thousand nine hundred‘
ninety-cne, relating to the state tax gomﬁissioner {(property transfer
tax), are authorized.

- (kKK) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-cne, modified
by the division of tax to meet the objections of the legislative
rule-making review committee and réfiled in the state register on the
saventh day of January, one thousénd nine hundred ninety-two,
relating to the division of tax (muﬁicipal business and occcupation
tax), are autherized with the amendmehts set'forth below:

On page forty-six, section 2g, by striking out all of subsection
29.3;
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On pages forty-six and forty-seven, by renumbering the remaining
subsections.

(11) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one, modified
by the divisicon of tax té mneet thg‘objections of the legislative
rule-making review committee and refiled in the state register on the
tenth day of January, one thousand nine hundred ninety-two, relating
to the division of tax (soft drinks tax), are authorized with the
amendments set forth below:

On.page six, subsection 5.2, in the section heading, by striking

.ont the word "breakfast" and inserting in 1lieu thereof '"certain

bottled";

and,

On page six, subsection 5.2, after the word "mixes" by inserting
the words "low-alecoholic brewed beverages such as near beer."

(mn) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one, modified
by the division of tax to meet the objections of the legislative
rule-making review committee and refiled in the state register on the
tenth day of January, one thousand nine hundred ninety-two, relating
to the division of tax (corporation net income tax), are authorized
with the amendment set forth below:

Oon page twelve, subdivision 6.4.3, by striking ocut all of
subdivision 6.4.3.
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{nn) The legislative rules filed in the state register on the
eighteenth day of June, ocne 'thousandr nine huﬁdred ninety-ocne,
modified by the state tax cm_.:nmis__siéner to meet £he objections of the
legislative rule-makxing revieﬁ_camﬁiﬁtee And fefiléd in the satate
register on the tenth day of Januar&, oné theousand nine hundred
ninety-two, relating to the state tax commissioner_(appraisal of
producing and reserve o©il . and natural gas prdperty for éeriodic
statewide reappraisals for ad Qalorem propefty tax‘éurposes), are
authorized, | | -

(0c) The legislative rules filed in tﬁé state ?egister on the
ninth day of Augus?J_Ehe thousand nine hundred ninetf;one, nodified
by the state tax’ commiééioner to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the tenth day of January, one thousand nine hundred
ninety-two, relating to the stﬁ;e téx commissioner {severance tax),
are authorized. |

(pp} The legislative rules filed in the state register on the
eighth day of August, one thousand qine hundred ninety-one, modified
by the division of tax to meet=thé objections of the legislative
rule-making review committee and refiled in the state register on the
tenth day of January, one thousand nine hundred ninety-two, relating
Lo the division of tax (business ffancﬁise‘tax}, are authorized.

(dg) The legislative rules filed in”the.ététe régister on the
eighth day of August, one thousand ninejhundred ninety-one, modified
by the division of tax to meet the objections of the legislative
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rule-maXing review committee and refiled in the state register on the
tenth day of .January, one thousand nine hundred ninety-two, relating
to the division of tax (exceptions to confidenﬁiality of taxpayer
information and disclosure of certain taxpayer information), are
authorized.

(rr} The legislative rules filed in the state register on the
ninth day of August, one thousand nine hundred ninety-one, modified
by the ‘division of tax to meet the objections of the legislative
rule-making review committee and refiled in the state register on the
thirteenth day of January, one thousand nine hundred ninety-two,
relating to the division of tax (consumers sales and service tax and
use tax), are authorized with the amendments set forth below:

On.page six, by deleting all of subdivisions 2.25.2 and 2.25.4;

On page six, subsection 2.25 by renumbering the remaining
subdivisions;

Oon page forty~five, paragraph 8.1.1.1, after the words "licensed
social workers", by inserting ‘“enrolled agents, professional
foresters,";

on._ page forty-five, @paragraph 8.1.1.1, after the word
"alectricians®, by striking out the words "enrclled agents";

Oon . page forty-five, paragraph 8.1.1.1, after the word
Amusicians" by striking out the word "auctioneer;,";

On page fifty-six, subdivision 9.2.18, after the word "laws" by
striking out the colon and inserting the following ", such as, for
exanple, sales by credit unions under W. Va. Code §31-10-33 the sale
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of services by owners, trainers or joékeys which are eséential to the
effective conduct of a horse or dog racing meéting under W. Va. Code
§19-23-12, or the commisgssion ¢f an auctioneer licénséé under W. Va.
Code §19-2C~1 et seg.:"; |

On page cne hundred five, subsecticn 33.5,7by striking out the
words "child care"; | : _

On page one hundred ten; subsection 38.1 after tﬁe words "dally
charge.™, Dby inserting the following sentence: "Tﬁé daily charge
subject to the consumers sales and service tax does not include
complimentary items such as shampoo, ccffeé and newspapers given to
guests by hotels and motels.“} -

Pauctioneer™ by insertiné-éhe follogihg "licensed under W. Va. Ccde
§19-2C-1 et seg.";

On page one hundred forty-three, subsection 86.1, after the word
"ig" by inserting the wbrd Tnoth;

On page one hundred forty—three,‘subsection 86.2 after the word
Mtax" by inserting the following "on the fﬁ;i-;gles price of the
sales"; i 7

On page one hundred forty-;hreé, subsectioﬁ 86.3, in the last
sentence after the word_“serviceéﬁ by inéerting the following "by an
auctlioneer not licensed in accor&ance with the W, Va. Code §15-2C-1
et seg."™; 7 |

On page one hundred fcrty-ﬁhree, subsecﬁionrss.i, in the last
sentende after the word "sold" bylétriking cut the period énd adding
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the following ": ‘Erovided, That an auctiocneer licensed in accordance
with W. Va. Code §19-2C-1 et seqg. is not required to collect sales
tax on such fees or ccmmissioners.";

And,

on page one hundred forty-three, subsecticn 86.4, by striking
cut the first sentence and inserting, in lieu therecf, the following
sentence: "An auctioneer is taxable on all of his or her purchases
except purchases for resale."

(ss) The legislative rules filed in the state register on the

eighteenth day of September, one thousand nine hundred ninety-two,

relating to the division cf tax (bingo), are authorized.

(tt) The Legislature hereby authorizes and directs the divisicen
of tay to amend its rule relating to consumers sales and service tax
and use tax which were filed in the code cf state regulations (110
CSR 15} on the twenty-seventh day of April, cne thousand nine hundred
ninety-two, with the following amendments:

on  page fifty-eight, by striking out all of subparagraph
9.3.4.3.4 and by renumbering the remaining subparagraph;

And, '

on page one hundred eight, section 38.1, after the words "daily

charge." by striking out the words "The daily charge subject to the
consumers sales and service tax deces not include compligéﬁﬁééywi£;ﬁs
such as shampoo, coffee and newspapers given to guests by hotels and
motels." and inserting in lieu thereof the following:
wNotwithstanding the fact that persons engaged in the rendering

25




10
11
12
13
14
15
1ls
17
18
1s
2C
21
22
23

24

25

of a service are re@ﬁiré& to payuéax on ﬁﬁeir purchases for use
and/or consumption in rendering such gervices, the purchase by
hotels, motels, tourist homes and roomlng houses of complimentary
items such as shampeos, coffee and newspapers glven to guests by such
hotels, motels, tourist homes and roomlng houses are not taxable."

{uu) The legislative rules flled in the state register on the
thirteenth day of Aﬁgust one thcusand nine hundred ninety-three,
relating to the divisien of tax (bzngc}, are authorized.

(vv) The legislative rules=§;1§d anthe state register on the
thirteenth day cf August, 6né t@ouéandisine hundred ninety-three,
nedified by <the diviéion,of'tax to meet the objections of the
legislative rule-making review cémmitﬁég-and refiled in the state
register on the twelfth day of Janﬁary;“one thousand nine hundred
ninety-four, relating to the divisioﬁjbf tax {charitaéle raffle
becards and games), are authorized o |

(Www) The legislative rules filed in the state reglster on the
sixteenth day of August, one thousand nine hundred ninety-~three,
relating to <the division of tax (bu51ness investment and Jjcbs
axpansion tax credit, small -business tax credit, corporate
headquarters relocation tax Acredit},' are authorized with the

amendment set forth below:

on page thirty-nine,.section B—Eé 3. i .by”stfiking saction
5.16.3.1 and inserting in lleu thereof the following

"This excsption shall not be appllcable if the taxpayer falled
te provide 1nformat;nn requested by the Department of Tax and
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Revenue, or its predecessor, the West Virginia Tax Department, or if
the taxpayer had Kknowledge or should have had knowledge of
information necessary for the Department of Tax and Revenue to make
an informed analysis and determination pertaining to the actual
application of the credit but failed to disclose such information to
the Department.”

(xx) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine hundred ninety-three,
modified by the division of tax to meet the objections of the
legislative rule-making review committee and ;efiled in the state
register on the twelfth day of January, qnerthogsand ninerhundred
ninety-four, relating to the division of tax (preneed cemztery
companies), are authorized with the amendment set forth below:

"on page four, section 3.1, by striking out '$400.06‘ and
inserting in lieu therecf '$200.00'." |

(vy) The legislative rules filed in the state register on the
sixteenth day of August, one thousand nine hundred ninety-three,

relating te the division of tax (pollution control facilities), are

authorized with the amendment set forth below:

Oon page one, section 2.2 after the word "be" by inserting the
following: "The definition of facilities eligible for salvage tax
treatment shall be strictly construed so as to include only such
equipment and devices as are installed primarily and immediately to
abate air or water pecllution. These items of personal property'ﬁhich
may coincidentally comply with air or water guality or effluent

27




10

11

12

13

standards prescribed by or promulgated under the laws of this state
or the United States, but wHicH afé"prlﬁarily installed for plant
operations or are preoductive, or add to the eccromic value of a

business enterprise or have a market value after installation in

sXC8Ss of salvage valuae, will not be deemed eligible for salvage tax

treatment.”

ftwelfth dav of Augqust, one thousand nine hundred ninety—four,

modified by the division of tax to peet the objections of the

legislative rule-making review committee and refiled in the state

reajgter on the sixth dav of Januarv, one thousand pnine pundregd

NOTE: The purpose of this bill is tec authorize the Division of
Tax %o prormulgate legislative rules relating to the business
investment and Jjobs expansion tax credit, the corporation
headquarters relocation tax credit and the small business tax credit.

Strike—thrbughs indicate language that would be stricken from
the present law, and underscoring indicates new langyage that would
be added. e
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