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TITLE OF RULE BEING AI&iENDED-BUSineSS Investment and Jebs Expansion Tax

Credit, Corporation Headquarters Relocation Tax Credit,

Small Business Tax
Credit

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:
TITLE OF RULE BEING PROPOSED:

. THE ABOVE PROPCSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITIEE FOR
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CONSENT TO FILE RULE

August 12, 1994

Te Whem It May Concern:

Title of Rule: Business Investment and Jobs Expansion Tax
Credit, Corporaticn Headguarters Relocation Tax
Credit, Small Business Tax Credit

Title Number: 110

Series Number: 12C

Pursuant to West Virginia Ccde § 5F-2-2(a), the undersigned
hereby consents to the £iling of the foregoing rule.

Signed this 12th day of August, 19%4.
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Jaxes 4. Paige, Iii © H

Secratary, Tax and Revenue
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Rule Title:

AFPENDIX B
FISCAL NCTE FOR PRCOPOSED RULES

Business Investment and Jobs Expansion Tax Credit,
Ccrrporaztion Headguarters Relocation Tax Credit,

Small Business Tax Credit.

Type of Rule: X Legislative _Interpretive Procedural

Agency:
Address:

State Tax Division
W=300

State Capitol
Charlestcn, WV

1. Effect of Proposad Rule )

ANNUAL FISCAL YEAR
INCREASE | DECREASE | CURRENT NEXT THEREAFTER
ESTIMATED TOTAL | $ 3 $ $ $
CosST .
PERSONAL 0 0 0 8] G
SERVICES
CURRENT EXPENSE 0 0 o 0 §]
REPAIRS & 0 8] 0] 0 0
ALTERNATIONS
EQUIPMENT 0 0] 0] 0 0
CTHER 0 0 o] 0 0
2. Explanaticon of above estimates:

There should be no effect on the foregoling resulting from the
amendments teo 110 C.S5.R. 13C.

3. ObJjectives of these rules:

The objective of the amendments to the rule is to explain the
applicaticon ¢f the recapture tax provided for in West Virginia Code
§ 11-13C-8a. :




Rule Title: Business Investment and Jobs Expansion Tax Credit,

Corpcration Headguarters Relocation Tax Credit,
Small Business Tax Credit.

4. Explanaticon of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Covernment.

There eventually will be a reducticn in the
amount of tax credits taken.

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

The amendments will affect those taxpayers who
place gualified property Iin service or use
after March 12, 1994 and either fails to meet
certalin use reguirements or falils to satisfy
new job regquirements. _ _

c. Econcmic Impact on Citizens/Public at Large.

There should be little impact.

Date: JAugust 12, 1994 o

Signature cf Agency Head or Authorized Representative

dia) 3. McKRee,

Deputry Secretary of

Tax and Revenue,

Assistant Tax Commissioner




DATE: Adugust 12, 1994

TO: TLEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: State Tax Divisiocon

1.EGISLATIVE RULE TITLE: Business Investment and Jobs Expansion Tax

Credit, Corporation Headguarters Relocation Tax
Credit, Small Business Tax Credit.

1. Authorizing statute(s) citation: West Virginia Code §§

11-10-5 and 11-13C-8a(c)

2. a. Date filed in State Register with Nctice of Comment
Period: . o

Aucust 12, 1994

b. What other notice, including advertising, did you
give of the comment period?

None

¢.  Date of comment periocd: June 30, 1994 — July 31, 1924

d. Attach 1list of perscns who appeared at hearing,
comments received, amendments, reasons for amendments.

Attached No comments received _ X

e. Date vou filed in State Register the agency approved
proposed Legislative Rule following public hearing: (be
exact) ' ' : :

August 12, 1994

£. Name and phone number(s) of agency person(s) to
contact for additicnal information:

Mark Morton - 558=3300




If the statute under which you promulgated the submitted
rules requires certain findings and deterrinaticons to be
made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State
Register a notice of the time and place of & hearing for
the taking of evidence and a general description of the
issuss to ke decided.

N/A

b. Date of hearing:

¢. ©On what date did you file in the State Register the
findings and determinaticns reguired  together with the
reasons therefore?

d. Attach findings and detminations and reasons:

2ttached —~




SUMMARY N

When the Legislature on March 12, 1994, enacted Committes
Substitute for H.B. 4023, it amended West Virginia Code § 11-13C-15
and enacted West Virginia Code § 11-13C-8a. Section 11-13C-8a(c)
requires the Tax Commissioner to file in the West Virginia Register
by July 1, 1%%4, an emergency legislative regulation explaining how
the rules in Section 11-13C-8a_are to be applied Iin the case of
projects certified under Section 11-13C-4b. This emergency rule

satisfies the legislative reguirements.




STATEMENT OF CIRCUMSTANCES

110 C.S8.R. 13C iz being amended by adding Subsection
110-13C-4bk-8a and Section 110-13C-2a. Subsection 110-13C-4k.8a
provides necessary guldance on the application of the recapture tax
imposed by West Virginia Code § 11-13C-8& upon multiple party
projects and multiple years projects. Sectionn 110-13C-8a provides
necessary guidance on when the recapture tax ctherwise applies when
there is a loss of jobs and/or a premature cessation of .use of

gqualified investment property.




AGENCY APPROVED 1 LX)

WEST VIRGINIA LEGISLATIVE REGULATIONS e.fﬁfl.s- afF \‘!E%F STLT

STATE TAIZI DEPARTMENT
TITLE 110
SERIES 13C

BUSINESS INVESTIMENT AND JOBS EXPANSION TAX CREDIT
CORPORATION HEADQUARTERS RELOCATION TAX CREDIT
SMALI, BUSINESS TAX CREDIT

§ 110-13cC-1, General.

1.1 Type of regulation. - These regulaticns are agency approved
legislative regulations as defined in West Virginiz Code § Z9a-3-1 et seq.

1.2 BScope. - These regulations explain and c¢larify the West Virginia
Business Investment and Jobs Expansicon Tax Credit, as stated in West Virginia
Code § 11-13C-1 gt seg. These regulaticons were filed as émergency regulations
pursuant to the statutory mandate set forth in Sectlon 11-13C-8a(c) of the West
Virginia Code. These regulations address applicatlion of the provisions of
Section 11-13C-8a of the West Virginia Code relating to the recapture of the
West Virginia Business Investment and Jobs Expansion Tax Credit and other
credits set forth in West Virginia Code, Chapter 11, Article 13C, and lmposition
cf the recapture tax prescribed in the said Section 11-13C-8a of the West

Virginia Code. The provisicns of sections 4b.8a through 4b.8a.2.3 of these
regulations and sections 8a through 8a.5.1 of +these regulations apply to
property placed in sgervice after March 12, 199%94. The provisions of these
regulations do not supersede, abrogate. or nullify rulings o©f the Tax
Commicssioner issued priocr to the issuance of these regulations. Specific

written rulings of the Tax Commissioner issued prior to the issuance of these
regulations shall remain in full force and effect, and shall supersede any
conflicting provision of these regulations.

1.3 Authority. - These agency approved regulations are issued under the
authority of West Virginia Code § 25A-3-15, West Virginia Code §..11-10-5 and
West Virginia Code § 11-13C-8a{c).

1.4 Filing date. = - Theses agency approved legislative regulations were
filed in the State Register on August 12, 1594.

§ 11C~13C-2. Overview of the credit.

The business investment and jobs expansion tax credit is avallable to 2
taxpayer or a group of project particlpant taxpayers against the portion of
certain taxes imposed by this State which are _attributable to and the
consequence of the taxpayer's gualified investment in 2 new or expanded business
in West Virginia which results in the creatlen o©f new jobs. The maximum
allowable credit 1is determined by multiplying the amount of the tfaxpaver’s
qualified investment by the taxpayer’'s new Jobs percentage.

The amount of gualified investment is based on the ussful life and the cost
of real and perscnal property as follows:
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Title 110
Series 13C
DERCENTAGE OF COST WHICH CAN
USEFUL LIFE L . .. BECOME QUALIFIED INVESTMENT
Less than 4 years 0
4 to 6 years 33-1/3
6 to 8 years _ 66-2/3
8 years or more 100

Qualified investment for the purposes of the business investment and jobs
expansicn tax credit, generally cconsists of the investment of the taxpayer in
real and tangible perscnal property, with certain exclusions, multiplied by the
appropriate qualified investment percentage as described abeove. Leases of
tangible personal property and real property can gualify as investment for
purposes of the credit. . -

The percentage of gualified investment available as credit is determined by
the number of new jobs created which are directly attributable to the taxpayer’s
qualified investment as follows: -

IF THE NUMBER OF S THE APPLICABLE
NEW JOBS I1S: PERCENTAGE IS:
1,000 -Te!
760 ' o 20
520 : o _ 70
280 80
80 50 -

A new job must be filled by a West Virginia domiciled West Virginia
resident and must ke directly attributable to the making of new investment.

The credit is applied over a ten (10) vear pericd (at 1/10th per vear)
beginning in the taxable vear in which the qualified investment is placed in
service or use, or, at the taxpaver’s cption, in the next succeeding tax year.

The business investment and jobs expansion tax credit may be used to offset
up to eighty percent (80%) cof the tax ligkility apporticned to the gualified
investment for the following State taxes in the following order.

Business and Occupation Tax
Carrier Income Tax
Telecommunications Tax
Business Franchise Tax
Corporation Net Income Tax
Personal Incoms Tax

Sales and Use Taxes

The credit may offset the severance tax for certain taxpavers who have
Placed investment inte service or use during certaln time periods, generally,
prior to March 10, 1990, or who are subject to certain statuteory rules, The
credit may also be sued as an indirect offset of up to twenty percent (20%) of
workers’ compensation premiume directly attributable to the gqualified investment
and eighty percent (80%) of ad wvalorem property tax attributable to the
qualified investment, and eighty percent (80%) of unemployment insurance tax
attributable to the qualified investment. The property tax, unemplovment
insurance tax and workers’ compensation premiums are cffset by means of a rebate
of the remaining twenty percent (20%) of the business taxes Listad zbove, except
for the sales and use taxes, provided that sufficient credit for the vyear
remains availabple, Unused credit egual to the remainder of rebkate credit for
eighty percent (80%) of proverty tax, eighty percent (80%) of unemployment
insurance tax and twenty percent (20%) of workérs’ compensation premiums not
offset during the taxable year may be carried forward o the twelfth (12th) year
subsequent to the year during which qualified investment was placed in service
or use. The amount of taxes attributable to the new investment is determined by

2
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multiplying the total tax liability by a fraction, the numerator of which i1s the
compensation paid to the employees hired as a result of the new investment, and
the denominater of which is the compensation paLd to . all West Virginiz employees
of the ftaxpayer. - :

The statute provides for business investment and jobs expansicn tax credit
projects whereby multiple parties may engage in a business enterprise such that
the parties together will create at least fifty (50) Jjobs and make qualified
investment subject to the credit. A business entity may gualify as a project
participant in a multiple party project by contributing either property, as a
direct purchassr or lessee of gualified investment property, or joks, as an
employer, to a business investment and jobs expansion tax credit project.

The statute provides for multiple year projects wherein the gualified
investment will be made over a pericd cf up to three (3) tax years, rather than
over a single taxable year. A project involving both multiple parties and
multiple years can also be approved by the Tax Commissioner.

The regular business investment and jobs expansion tax credit is available
for an entity or for project participants which make gualified. investment in
West Virginla and which create at least fifty (50) new jobs.

The small business tax credit is available for businesses which have an
annual payroll and annual grosg receipts not exceeding those maximums set forth
in Sections 3.2b and 7a c¢f these regulations. This credit 1i1s avalilable to
businesses which make gualified investment which results in the creation of at
least ten (10) new jobs. Only multiple year projects may be created by small
business tax credit investors. Multiple party small business tax credit
projects may not be created under the statute.

Effective February 1, 1986, a corporation that moves its <¢orporate
headquarters tc West virginia from a location cutside this State may be entitled
to a credit. The amcount o¢f the credit varies depending on the number of new
jobs created in West Virginia by relocaticon of the corporate headguarters. If
the relccation creates at least fifteen {13) new Jobs, but less than fifty (50}
new jobs, or i1f the corporaticn headguarters relocation is part cf a business
development project being conducted iIn West Virginia by the ceorporation, which
ig also placed into service or use, during the same tax year that the corporate
headguarters is relocated, which together result in at least fifty (50} new Jjobs
being c¢reated, then the credit availlable is determined by multiplying the
applicable "new jobs percentage” by the "adjusted gualified investment."

If the relocatipn creates at least Iflfiteen (15) but less than fifty (30)
new Jjeobs, then the amount of credit is egual to ten percent (10%) of the
corporation’s adjusted qualified investment. The new jobs percentage will range
from fifty percent {30%) for fifty (50} new jobs to ninety percent (90%} for ong ™
thousand (1,000} new jobs, although the taxpaver corporaticon may at its option
chocose to take the ten percent (10%) credit even though fifty (50) or more new
Jobs have been created. o oo

The "adjusted gualified investment"™ means the qualified investment o©f the
taxpayer in real and tangible persconal property purchased for business expansion
plus the cost of the rsascnable and necessary expenses incurred by the taxpayer
to relocate the corporate headquarters from its out-of-state location to West
Virginia.

§ 110-13¢C-3. Definitions. ~-.  As used in these regulations and unless +t
context clearly regquires a different meaning, the following terms shall have the
meaning ascribed herein, and shall apply in the singular or in the plural.

3.1 Busginess. = The term "business" means any activity taxable under
article 12-a or 13 (or beth) of chapter 1l of the West Virginisa Code, which is
engaged in by any person in this State: Provided, Thzt on and after the July 1,
1987, the term “husiness” means any activity faxable under article 13, 13-z,

3
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13-b, 21, 23 and 24 of this chapter (or any one or combination of such articles
of this chapter).

3.2 Business expansicn. - The term "business expansicn" means capital
investment in a new or expanded business facility in this State.

3.3 Business facility. - The term "business facility" means any factory,
mining operation, mill, plant, refinery, warshouse, building or cemplex of
buildings located within this State, including the land on which it is located,
and all machinery, eguipment and other real and versonal property located at or
within such facility, used in connection with the operation of such facility, in
a business that is taxable in this State, and all site preparation and start-up
costs of the taxpayver for the business facility which it capitallizes for federal
income tax purposes.

3.3.1 "Mining operation" means the place at which a person extracts
ores or minerals £from the ground. It includes both surface and underground
mining operaticns.

3.3.2 “Surface mine" means the surface of land upon which activities
are conducted which disturb the natural surface of the land and result in the
producticn of ores or minerals.

3.3.3 7 "Underground mine" means the surface effects associated with
the shafts, slopes, lifts or inclines connected. with excavations penetrating
seams or strata of minerals, and the eguipment c¢ennected therewith which
contribute to the mining, preparation or handling or ores or minerals.

3.4 Commissicner or Tax Commissioner. — The terms "Commissiconer” and "Tax
Commissicner” are used interchangeakly herein and mean the Tax Commissioner of
the State of West Virginia, or his delegate.

3.5 Compensation. =---The term “compensation" means wages, salaries,
commissions and any other form of remuneration paid to employees for personal
services.

3.5 Constructicon contract. - The term “"construction contract” means any
contract for the building, constructicn, reconstruction or rehabllitation of, or
the installation of any integral components to, or improvements of, a new or
existing business facility.

3.7 Contrelled group. = The term “centrelled group” means onsg or mors
chains of eorporations connescted through stock ownership with a common parent
corporation if stock possessing at least fifty percent {30%) of the voting power
of all classes of stocck of each of the corpeorations is cowned directly or
indirectly by one (1) or more of the corporations; and the common parent owns
directly stock possessing at least fifty percent (50%) of the voting power of
all classes of stock of at least one (1) of the other corporaticns.

3.8 Corporation. = The term "corpgoration"” means any corporation, Jjoint-
stock company or association, and any business conducted by a trustes or
trustees wherein interest or cwnership is evidenced by a certificate of interest
or ownership or similar written instrument.

3.9 Delegate. - The term "delegate” in the phras2 "or his dslegate,” when
used in reference to the Tax Commissioner, means any officer or employee of the
Department of Tax and Revenue duly authorized by the Tax Commissicner directly,
or indirectly by one or more redelegations of authority, to perform the
functions mentioned or describsd in West Virginia Code, chapter 11, article 13C.

2.10 Eligthle taxpaver. — The term "eligible taxpayer" means any person
subject to the taxes impossd by West Virginia Code, chapter 11, article 12a or
13 (or both) who makes gualified investment in a new or expanded business
facility located in this State that results in the creation of at least fifty
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(50) new Jcbs: Provided, That on and after July 1, 1987, the phrase "eligible
taxpayer" means any person subject to the taxes impossd by West irginia Code,
chapter 11, articles 13, 13-z, 13-b, '2I, 23 =and 24 (or any one (1} or
combination of such articles of this chapter). "Eligible .taxpayer" shall also
include an affiliated group of taxpavers Lif such group elects to file a
consolidated corporaiion net income tax return under West Virginia Cede, chapter
11, article Z24. . o

3.11 Expanded facility., - The term "expanded facility" means any business
facility (other than a new or replacement business facility) resulting from the
acgquisition, construction, reconstruction, installation or erection of
improvements or additicns to existing preperty if such ilmprovements or additions
are purchased on or after March 1, 1%8%, but only to the extent of the

taxpayer’s gualified investment in such improvements or additions.

3.12 Includes and including. - The terms "includes" and “including," when

used in a definition contained in West Virginia Code, chapter 11, article 13C or.

these regulations, shall not be deemed to exclude other things otherwise within
the meaning of the term defined.

3.13 Leased property. - For property leased or purchased pursuant to a so-
called capital lease, as determined under generally accepted accounting
principles, on or after March 10, 1990, the term "leassd property" does not
include property which the taxpaver is reguired to show on its books and records
as an asset under generally accepted principles of f£inancial accounting. If the
taxpayer is prchibited from expensing the lease payments for federal income tax
purposes, the property shall be treated as purchased property under this Section
if the property was purchased or leased on or after March 10, 19%0. Property
leased prior to March 10, 1990 shall be treated as lesassd Dproperty without
regard te whether the lease ls a capital lease or an opsrating lease. .

3.14 New business facility. - The term "new business facillty" means a
business facility which satisfiles all the reguirements of subsections 3.14.1,
3.14.2, 3.14.3 and 3.14.4 of this Section 3.14.

3.14.1 The facility is employed by the taxpayer in the conduct of a
business the net income of which is or would be taxable pursuant to West
Virginia cCede, chapter 11, article 21 or 24. such facility shall not be
considered a new business facility in the hands of the taxpayer if the
taxpayer’s only activity with respect tc such fagility is to lease it to another
persen or persons. This restriction will not apply where the lease is between
project participants and the lessés’s lease payments do not constitute qualified
investment, and investment in the property will qualify only at the level of
third party transactions between a participant and an entity cutside of the
circle of project participants under 3.14.3 of these regulations.

3.14.2 For pericds subsequent to March 9, 1890, 'such facility is
purchased by, or leased to, the taxpayer and placed in service o©or use on or
after March 1, 1885G. For periods mprior to March 10, 1380, such facility was
placed in service or use c¢n or after March 1, 1985, without regard to the time
of purchase or leasing. ’

3.14.2 The facility was not purchased cr leased by the taxpayer from
a related person or a project participant, or relzted person cf a project
participant, in any certified project in which the taxpayer is a participant.
The Tax Commissioner may waive this reguirement if the facility was acquired
from a related party for its fair market value and the acquisition was not tax
motivated., Note that_ this provision does not disgualify investment in property
purchased or leased by a project particlpant from an unrelated outside third
party. However, the investment in lease or sublease payments between project
participants in such property resulting from a subseguent lease arrangement
would not gqualify; noxr would the purchase of such preparty by one project
participant from ancther project participant gualify,
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3.14.3.1 Given +he statutery mandate for & reasonable
constructicn of the business investment and jobs expansion tax credit statute
enacted by the Legislature in West Virginia Code § 11-13C-14(bk) cn March 10,
1990, the Tax Commissioner shall exercise the discreticn granted in this Sectiecn
of +these regulations and West Virginia Code §§ 11-13C-3(b)(12}(C) and
11-13C-14(e) (3} (C) by refusing to grant any wailver of the preoscription set forth
therein except in extracrdinary circumstances.

3.14.4 Such facility was not in service or use during the ninety (90}
days immediately pricr to transfer of the title te such facility, or prior to
the commencement of the term of the lease of such facility: Provided, That this
ninety (90) dav pericd may be waived by the Tax Commissioner prilor to March 10,
1990 for goed and sufficient cause, zand subsequent toc March %, 183C if the
Commissioner determines that persons employed at the facllity may be treated as
"new employees” as that term is defined in West Virginia Code § 11-13¢C-14 and
elsewhere in West virginia Code, c¢hapter 11, article 13C and in these
regulations for perisods subssguent to March 9, 1920. :

3.14.5 = HNotwithstanding the provisions of subparagraphs 3.14.1,
3.14.2, 3.14.3 and 3.14.4 of this Section 3.14, the purchase or leasing of a
facility or cf properfy from a nonparticipant unrelated party by & participant
in a gcertified project who then leasesz, subleases cor sslls such property to a
participant in the same certified project may constitute gualified investment in
& new business facility or in property purchased or leassd for business
expansion or in new property, as defined in these regulations if such facility
or property otherwise gqualifies as such in accordance with West Virginia Code
article 11-13C and these regulaticons; and lease, sublease or purchase price
payments between project participants shall not constitute gqualifilied investment.

3.15 New employee.

3.13.1 The term "new employee" means a person residing and domiciled
in this State, hired by the taxpaver to £ill a position for a job in this State
which previocusly did not exist in the taxpayer’s business enterprise in this
State prior to the date on which the taxpayer’'s gualified investment 1is placed
in service or used in this State. In no case shall the number ¢f new employ=es
directly attributaeble to such investment for purposes cf this credit exceed the
total net increase in the taxpayer’s employment in this State: Provided, That
with respect to taxpayers who file application for certification of a projsct
under West Virginia Code § 11-13C-4b after March 10, 199C, and other taxpayers
which place gualified investment into service or uss affer March 10, 1950, the
Tax Commissioner may regquire that the net increase in the taxpayer’s employment
in this State be determined and certified for the taxpayer’s controlled group;
and in the case of a project involving meore than cne (1) person fer the
contrelled groups of all participants, taken as a whole: Provided, however,
That perscns filling Jobs saved as a direct result of taxpayer’s gualified
investment in property purchased or leased for business expansion on or after
March 10, 1990 may be treated as new employees f£illing new jobs if the taxpayer
certifies the material facts to the Tax Commissicner and the Tax Commissloner
expressly finds that:

3.15.1.1 But for the new employer purchasing the assets of a
business in bankruptcy under chapter seven or 2leven of the United States
Bankruptcy Code and such new employer making gqualified investment in property
purchased or leased for business expansicn, the assets would have bsen sold by
the United States bankruptcy court in a liguidatlion sale and the jobs so saved
would have been lost; or

3.15.1.2 But for taxpayer‘s qualified investment in property
purchased or leased for business expansion Lln this State, taxpayer would have
closed its business facility in this State, taxpayer would have closed its
business facility in this State and the emplevees of the taxpayer located at
such facility would have lost their Jobs: Provided, That the Tax Commissicner
shall not make this certification unless the Tax Commissioner £inds that the
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taxpaver is insclvent as defined in 11 U.S.C. § 101(31} or that the taxpayer's
business facility was destroyed in whole or in significant part by fire, flood
or cother act of God. : - T T e

3.15.1.2.a This Section 3.15.1.2 shall apply when,

But for the making of qualified investment in property purchased or leased
for business expansion in this State, the business Zfaciliiy in which such
property purchased or leased for business expansion is placed in service or use,
or which itself constitutes property purchased or leased for business sxpansion,
would have closed and the emplovees at the facility would have lost thelr jobs:
Provided, That the Tax Commissioner shall not make this certification unless the
Tax Commissioner finds that the entity which owned the facility prior to the
making of the qualified investment was insolvent as defined in 11 U.Ss.C.
§ 101¢31) immediately prior to the making of such qualified investment, or that
the business facility was destroyed in whole or in significant part by fire,
flocd or cther act of God.

3.1%.1.3 Jobs relating to an insolvent business may be saved by:

3.15.1.3.a The purchase of the assets of an insclvent
entity by an unrelated entity, with or without the making of additicnal capital
investment to be added to those assets, with %the resulting eontinuation of
employment and operations formerly maintained by the insolvent entity;

3.15.1.3.k The purchase of, or merger oI, an insolvent
entity, by or with an unrelated entity, and the zresulting continuation of
operaticns formerly carried out by the formerly insolvent entity, and a
resulting continuation c¢f employment; or

3.15.1.3.¢c Purchase of the assets of an insolvent entity by
a partnership, cor the joining of an insoclvent entity with a partnership, as a
partner, whereby the assets, or assets and liabilitles, of the insolvent entity,
as a partner, are abscrbed by and become assets and liabilities of the
partnership which, subseguent to the addition of the insolvent entity as a
partner, shall nct be insolvent, with the resultant continuation of employment
and operaticns relating to the formerly insclvent entity.

3.15.1.4 Whether a facility was destroyed in whole, or in
significant part, by an act of God depends on ths facts and circumstances of
each case. '

. 3.15.2 . A person shall be deemed to be a "new employse” only if such
person’s duties in connection with the operation of the busiress facility are
on: : 7

3.15.2.1 A regular, full-time and permansnt basis; or

3.15.2.2 Z regular, part-time and permanent basis: Provided,
That such person is customarily performing such dutles at least twenty hours per
week for at least six (%) months during the ftaxable year.

3.15.2.3 "Full-time employment” means employment for at least
cne hundred forty (140) hours per month at a wage not less than the prevailing
state or ZFederal minimum wage, depending on which minimum wage provision is
applicabkle to the business: Provided, That for new jobs filled prior to
March 10, 1990, *“full-time employment" means emplovment for at least one hundred
twenty (120) hours per month at & wage not less than the prevailing state or
federal minimum wage, depending on which minimum wage provision is applicable to
the business.

2.15.2.4 “Permanent employment" dees not include employment that

is temporary or seasonal  and therefcre <the wages, salaries and other
compensation paid to such temporary or seascnal smployees will not be considered
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for purposes of this credit.

3.16 New 3cb. - The term "new job" means a job which did not exist in the
business of the taxpayer in this State prior to the taxpayer’s gualified
investment being made, or which is a saved job as discussed in Ssction 3.18 and
the subsections therecf of these regulations and West Virginia Code
§ 11-13C-14(e)(4), and which is filled by a new employee.

3.17 New property. — The term "new property"” means:

3.17.1 Property the construction, recenstruction or erectlion of which
is completed on cor after March 1, 1%85 and which was placed in service or use
after such date; and

3.17.2 Property leased or acguired by the taxpayer that i1s placed in
service or use in this State on or after March 1, 1985, if the original use of
such property commences with the taxpayer and commences on or after such date.

3.17.3 HNew property must constitute property purchased or lesased for
businegs expansion in order for investment in such property to gualify for this
credit. : - :

3.18 Original use. - The term "original use" means the first use to which
the property is put, whether or net such use corresponds to the use of the
property by the taxpayver.

3.19 Partnership and partner. - The term ‘'partnership" includes a
syndicate, group, peol, dJeint venture or other unincorporated organization
through or by means of which any business, financial opsratlion or venture is
carried on, and which is not a trust or estate, a corporation or a sole
proprietorship. The term "partner”. inecludes a member in such a syndicate,
group, posl, joint venture or organization.

3.20 Perscon. - The term "person® includes any natural person, corporation
or partnership.

3.21 Property purchased or leased for business expansilon.

3.21.1 Tncluded property. - Bxcept as provided in subparagraph
3.21.2, the term "preperty purchased or leased for business expansion” means
real property, and improvements theretc, and tangible personal rroperty, but
only if such real or perscnal preperty was constructed, purchased, or-leased and
placed in service or use by the taxpayér, for use as a component part of a new
or expanded business faclility, as defined in thig Section, which 1s located
within West Virginia. This term includes only:

3.21.1.1 Real property, and improvements thergto having a useful
life of four or more years, placed in service or use on or after March 1, 1985,
by the taxpayer.

3.21.1.2 Real property, and improvements thereto, or tanglible
perscnal property acguired by written lease having a. primary term of ten (10) or
more years and placed in service or ussg py the taxpayer on or after March 1,
1985, T . — . .

3.21.1.3 Tangible perscnal property placed in sarvice or usg by
the taxpayer on or after March 1, 1985, with respect to which depreciation, or
amortization in lieu of depreclation, is allowable in determining the persaonal
or corporation net income tax liabllity of the business taxpayer under West
virginia Code, chapter 11, article 21 or 24, and which has a useful life, at the
time such property is placed in service or use in this State, of four (4) cr
more years. - : _ _

3.21.1.4 Tangible personal property acguired by written lease
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having a primary term of four (4) years or longer, that commenced and was
executed by the parties thereto con or after February 1, 1988, 1f used as a
componant part of a new or expanded business facility, shall be included within
this definition.

3.21.1.5 Tangible perscnal property owned, or leased, and used
by the taxpayer at a business location outside this Stats which is moved into
this State on or after February 1, 1886, for use as a compeonent part of a new or
expanded business facility 1located in this State: Provided, That if the
property is owned, it must be deprecilable or amertizable perscnal property for
income tax purpcses, and have a useful life of four {4} or more years remaining
at the time it is placed in service or use in this State, and if the properiy is
lezased, the primary term cf the lease remaining at the time the leased property
is placed in service or use in this State must be four (4} or more years.

3.21.2 Excluded property. =— The term "property purchased or leased
for business expansion”™ shall neot include:
3.21.2.1 Property cwned or leased by the taxpayer and for which
the taxpayer was previously allowed tax credit for industrial expansion, tax
credit for industrial revitalization, tax credit for cocal loading facilities or
the tax credits allowed by West Virginia Code § 11-13C-1 2t sed. (the business
investment and jobs expansion tax credit or supercredic, small business credit
and corporate headguarters relocation credit).

3.21.2.2 Property owned or leased by the taxpaver and for which
the seller, lessor, or cther transferor, was previously allowed tax credit for
industrial expansien, tax credit for industrial revitallzation, tax credit for
coal loading facilities, or the tax credits allowed by West Virginia Code
§ 11-13-1 et g=g. (the business investment and Jebs expansion tax credit- or -
supercredit, the small business tax credit or the corporate headguarters
reléecation credit).

3.21.2.3  Repair costs, including materials used in the repair,
unless for federal income tax purposes the cost of the repalr must be
capltalized and not expensed.

3.21.2.4 Airplanes.

3.21.2.5 Property which Ls primarily used cutside this State,
with usge being determined based upon the amount of time the property is actually
used both within and without this State.

3.21.2.6 Property which is acguired incident to the purchase of
the stock or assets of the seller, unless for good cause shown, the Tax
Commissioner consents to waiving this reguirement.

3.21.2.7 Natural rescurces in place purchased or leased prior to
March i, 1985, and placed in service or use after March 8, 1990, or purchased or
leased after March 1, 1985 pursuant to an option to purchase or lease such
natural resources in place acguired prior teo March 1, 13885 but exercised in
whole or in part on or after March 10, 1990, and not.subject to the transition
rules of West Virginia Code § 11-13C-14(¢)(2) unless pursuant to a written
contract to purchase or lease executed prior fo March 10, 1590, &and subject, to
one (1) or more of the transitien rules set forth in West Virginia Ccde
§ 11-13C-14{c)(2). Property purchased or leased prior to Marech 1, 1985, but
placed in service or use on or after March 1, 1%85 and prior to March 10, 19%0.
may constitute property purchased or leased for business expansion 1f other
requirements for such preoperty are otherwise met. '

3.21.2.8 Property purchased or leased on or after March 10,
1590, and not subject to the transiticon rules of West Virginia Code
§ 11-13C-14{¢)(2) unless pursuant to a written contract to purchase or lease
executed prior to March 10, 1$%0, and subject, to ome (1) or morea of the

= . P -
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transition rules set forth in West Virginlz Code § 11-13C-1l4(c)(2), the cost cor
consideration for which cannot be gquantified with any reasonable degree of
accuracy at the time such property is placed in service or use: Provided, That
when the contract of purchase or lease specifies a minimum purchase price or
minimum annual rent, the amcunt therecf shall be used to determine the gualified
investment in such property under West Virginia Code § 11-13C-6 L1f the propsrty
otherwise gqualifies as property purchased or leased for business expansion.

3.21.3 Assumption of liabilities of the seller by the purchaser of
property purchased or leased for business expansion in consideration for such
property will count toward the cgst _of such property in determining gualified
investment. - I

3.21.4 Investment in intangibles is excluded from the measure of
property purchased or leased for business expansion.

3.21.5 Purchase date. - Property shall. be deemed to have been
purchased pricr to a specified date only if:

3.21.5.1 The physical construction; reconstruction or erection
of the property was begun prior to the specified date, or such property was
constructed, reconstructed, erected or acguired pursuant to a written contract
as existing and binding on the purchase prior to the specified date;

3.21.5.2 The machinery or eguipment was owned by the taxpayer
prior to the specified date or was acguired by the taxpayer pursuant to 2
binding purchase contract which was in effect prior to the specified date; or

3.21.5.3 In the case of leased property, there was a binding.
written lease or contract Lo lease identifiable property in effect prior to the
specified date.

3.22 Purchasa. - The term "purchase" means any acguisition of property, but
only if: = ; - : ST _

3.22.1 The property is not accuired from a person whose relationship
to the person acguiring it would result in the disallowance of deductions under
Sestion 267 or 707{(k) of the United States Internal Revenue Code of 1934, asg
amended, and in effect on January 1, 19285.

3.22.2 The property is not acguired by cne (1) compenent member cf a
controlled group from another compenent member of the same contrclled group.

The Tax Commissioner can waive this reguirement if the property was acquired ..

from a related party for its then fair market value; and

3.22.2.1 Given the statutory mandate for a reasonable
construction of the business investment and jobs expansion tax c¢redit statute
enacted by the Legislature in West Virginia cCode § 11-13C-14(b)_on March 10,
1990, the Tax Commissioner shall exercise the discretion granted in this Section
of these regulations and West Virginia Code §.11-13C-3(b)(20){8; by refusing to
grant any waiver cf the proscription set forth thereln except in extraordinary
circumstances.

2.22.2 The basis of the property for federal income tax purpoesas, in
the hands of the person acguiring i1t is not determined:

3.22.3.1 In whole or in part by reference to the federal
adjusted basis of such property in the hands of the person Irom whom it was
acguired; or ’ ’

3.22.3.2 Under Section 1014(e) of the United States Internal
Revenue Code of 1954, as amended, and in effect on January 1, 1985.

3.23 Qualified activity. - The term “"qualified agctivity" means any business
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or other activity subject to the tax impeosed by article 12-a or 13 (or both) of
West Virginia Code, chapter 11: Provided, That on and after July 1, 1987, the
phrase "qualified activity™ means any business or other activity subject to the
tax imposed by articles 13, 13-a, 13-b, 21, 23 and 24 of West Virginia Code,
chapter 11 .(or .any one (1) or combination of such articles), but not the
activity of merely holding employment as an empleyee subject to personal income
tax and subject to withholding by the employer.

3.24 Related person. = The term "related person” means:

3.24.1 A corperatieon, partnership association or trust. controlled by
the taxpayer: y o

3.24.2 . An individual corporation, partnership, associaticn or trust
that is in control of the taxpayer;

3.24.3 A corporation, partnership, asseciation or trust controlled by
an individual, corporation, partnership, associaticn cor trust that is in control
cf the taxpayer; or -

3.24.4 A member of the same controlled group as the faxpayer.

For purposes of Ssctions 3.22 and 3.25 cof thess regulations, "control,”
with respect to a corporation means ocwnership, directly or indirectly, of stock
possessing fifty percent (50%) or more of the total combined voting power of all
classes of the stock of such corporaticn entitled to vote. "Control," with
respect to a trust, means ownership, directly or indirectly, of fifty percent
(50%) or more of the beneficial interest in the principal or income of such
trust. The ownership of stock in a corporaticn, of a capital or profits
interest in a partnership or association or of a beneficial interest In a trust
chall be determined in accordance with the rules for constructive ownership of
stock provided in Section 267(c) of the United States Internal Revenue Code of
1954, as amended, other than paragraph (3) of such Section.

3.25 Replacement facility. = The term "replacement facillity" means any
property (other than an expanded facility) that replaces or supersedes any other
property loccated within this State that:

3.25.1 The taxpayer or a related person used in or in connectlon with
any activity for more than twe (2) vyears during the period of five (3)
censecutive years ending on the 'date the replacement or superseding property is
placed in service by the taxpayer.

3.25.2 Is not used by the taxpayer or a related person in or in
connection with any gualified agtivity for a continuous period of ore (1) year
or more commencing with the date the replacement or superseding property is
placed in service by the taxpayer.

3.26 Small business.

3.26.1 Julvy 1, 1987 +to March §, 19%0._ - TFor periods prior to
Marech 10, 1950, &End after June 30, 1987, the term "small business" means a small
Business which has either annual.payroll or annual gress receipts of not more
than the following amounts for the first tax year when investment 1s first
placed in service or use and beginning during a periecd listed. Refer to Section
7a of these regulaticns for material relating to small businesses.

Period ] |  Annual Payroll ! Anpual Gross Receipts

1

1
July 1, 1%87 to December 31, 1988 ! 1,500,000. $%,000,000
January 1, 1983 to December 31, 1983 | $1,562,050 $§5,206,850
January 1, 1990 to March 9, 1350 | $1,837.,150 1 §5,457,250

1
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3.26.1.1 Annual payroll. = For small businesses which have
placed investment into service or use before March 10, 1%8%80, or which are
subject ~to a transition rule set forth in West Virginia Code
§ 11-13¢-1111114¢(c)(2), +the annual payroll of a business shall Include the
employeas of the business whether emploved on a full-time, part-time, temporary,
or other kasis, during the preceding twelve ({12) months, the payrell of the
pusiness shall be divided by the number of weeks, including fractions of a week,
that it has been in business, and the result multiplied by fifty-two (52).

3.26.1.2 Annual gross receipts. - For small businesses which
have placed investment into service or use before March 10, 1%80, or which are
subject to a transition rule set forth Lin West Virginia Code § 11-13C-1l4(c)(2),
the annual gross receipts of a business shall be calculated as follows:

3.26.1.2.2 The "annual gross receipts” of a business which
has bheen in buszsiness for three (3} or more complete fiscal years means the
highest annual gross revenues of the business from ameong the last three (3)
fiscal years. For purposes of this definition, the gross revenues of the
business includes revenues from sales of tangible personal property and
services, interest, rents, rovalties, fees, commisslions and receipts from any
other scurce, but ‘less returns and allowances, sales ©0f fixed assets,
interaffiliated transactlons between a business and its domestic and foreign
affiliates, and taxes collected for remittance to a third party, as shown on its
books for federal income tax purposes.

3.26.1.2.br The annual receipts of a business that has been
in business for less than three (3} complete £iscal years means its total
receipts for the pericd it has been in business, divided by the number of weeks
including fractions of a week that it has been in business, and multiplied by
fifty—-two (52).

3.26.2 Subseguent to March 10, 1%80. - The term "small business”
means a small business which has an annual payrell of cne million seven hundred
thousgand dcllars ($1,700,000) or less, and annual gross recelipts of not more
than five million five hundred thousand dollars ({$5,500,000): Provided, That on
or before January 15, 1991, and on or before each January Sth thereafter, the
Tax Commissioner shall prescribe amounts which shall apply Iin lieu of the above
amounts for taxable vears beginning on or after January 1 of the calendar year
in which the determination is made: Provided, however, That this determination
shall not apply to small business projects which have received certification
from the Tax Commissioner prior to March 10, 19390, if the salid small business
projects which have previously received certification contlnue to meet <the
requirements of 2 small business as in effect at the time of the certification
of the project. Such prescribed amounts shall be determined in accordance with
West Virginia Code article 11-13C and notice therecf shall pe filed in the State
Register. For purposes of this definition:

3.26.2.1 Enn@al wpayroll. - For =small businesses which place
qualified investment inteo service or use after March 9, 1%%0, and which are not
subject to a transition rule set forth in West Virginia Code § 11-13C-14(c) (2},
the annual payroll of a business shall.include the employees of its domestic and
foreign affiliates, whether employed on a full-time, part-time, temporary, or
other basig, during the preceding twelve (12) months, the payroll of the
business shall be divided by the number of weeks, including Zractions cof a week,
that it has been in business, and the result multiplied by fifty-two (32). That
amount shall then be added to the twelve (12) month payrolls of 1ts domestic and
foreign affiliates to determine the annual payroll of the business for purposes
of this Section.

3.26.2.2 BAnnual gross receipts, - The annual gross receipts of a
business shall include the annual gross receipts of its foreign znd domestic
affiliates.

3.26.2.2.4 'The "Bnnual gross receipts" of a business which
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nas been in business for three (3) or more complete fiscal years means the
highest annual gross revenues of the pusiness for the last three (3) Zfiscal
years. For purposes of this definitibn, the gross revenues of the Dbusiness
includes revenues from sales of tfangible personal property and services,
interest, rents, royalties, fees, commissions and receipts from any other
scurce, but less returns and allowances, sales of fixed assets, interaffiliated
transactions between a business and its domestic and foreign affiliates, and
taxes collected for remittance te a third party, as shown on its books for
federal income tax purposes.

3,26.2.2.b The annual receipts of a business that has been
in business for less than three (3) complete fiscal years means 1ts total -
receipts for the peried it has been in business, divided by the number of weeks
including fractions cof a week that it has been in business, and multiplied by
fifty-two (52).
3.26.2.2.¢ The annual payroll, annual gross receipts and
annual median compsnsation reguirements applicable to any small business except
& certified preject credit taker under gecticn 3.26.2 of these regulations
shall, be determined when qualified investment i1s first placed in service or
use, and the subseguently redetermined inflation adjusted amounts for each year,
shall be the requirements applicable te that business feor each vear throughout
the ten (10) year credit period and any further carryover or cother extended
credit period for the original c¢redit to which the requirements relate.

3.26.2.3 ‘Affiliates., = The +term "affiliates™ includes all
concerns which are affiliates of each other when either directly or indirectly
one concern controls or has the power to contrel the other or a third party or
parties controls. or has the power to control both. In determining whether
concerns are independently owned and cperated and whether or not affiliation
exists, consideration shall ke given to all appropriate factors, including
common cownership, common management and contractual relatlions.

3.25.2.4 Concern. - The term "concern' means any business entity
organized for profif (even if its ownership is in the hands of =z nonprefit
entity), having a place cf business located in this State, and which makes a
contribution to the ecscnomy of this State through payment of taxes, or the szle
cr use in this State cf tangible perscnal property, or the procuremént oOr
providing of services in this State, or the hiring of employees who work in this
State. "Ceoncern" includes but is not limited to any person as defined in West
Virginia Code § 11-13C-2(b)(18).
3,27 Taxpayer. = The term "taxpayer" means any person subject to taxes
imposed by West Virginia Code articles 11-13, 11-13a, 11-13b, 121-21, 11-23 or
11-24 or any one or combination thereof.

3.28 This Code. = The term "this Code"” means that the <Code cof West
Virginia, 1931, as amended. . .

3.29 This State. - The term "this State” means the State of West Virginia.

3.30 Used property. - The term "used property” means property acguired
after February 28, 1885, that is not "new property.”

§ 11C-13C-4. Rrmount of credit allowed - when investment is vlaced in serwice =
ftime pericd over which investment can me piaced in service.

4.1 Amount of credit. - The amcunt of credit allowable is determined by
multiplying the amount of the taxpaver’'s "qualified investment” (determined
under West Virginia Code § 11-13¢C-4a or 6, or both and these regulaticns) in
"property purchased or leased for. business expansion®" (as defined in West
Virginia Code § 11-13C-3 and 14 and these regulations) by the taxpayer’'s new
jobs percentage (determined under West Virginia Code § 11-13C-7, 4a or 7a and
these regulations). The product of this calculation establishes the maximum
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amount of credit allowable under West Virginia Code article 11-13C, due to the
qualified investment.

4.2 Application of credit over ten vears. = The amount of credit allowable
must ke taken over a ten (10) year periocd, with certain extensicns of this
period for carryover rebate credit, credit arising £from non-guantifiable
investment and multiple year project credit, at the rate of one-tenth (1/10th)
of the amount therecf per taxable year (except that rebate credit is not limited
by this one-tenth regquirement), beginning with the taxable year in which the
taxpayer places the qualified ilnvestment in service or use in uhas State, unless
the taxpayer elected to delay the beginning of t£he ten (10) yea period until
the next succeeding taxable year, except that project credit for a project
available under West Virginia Code § 11-13C-4b(e){2) shall begin to be taken in
the year specified therein. This electicn shall, for all credit taken under
West Virginia Code article 11-13C, except the small business credit under
Section 7a thereof, be made in the annual income tax return filed for the
taxable year in which credit is first taken on the gualified investment placed
into service or use by the taxpayer. Once made, the election cannot be revoksad.
The annual credit allowance shall bz taken in the manner prescribed in West
Virginia ¢Code article 11-13C. -~ For <credit taken under West Virginia Code
11-13C-7a, the election to delay the beginning <f the ten (10) yvear period shall
be made in the annual income tax return filed for the taxable year in which
qualified investment is first placed in service cr use.

4.2.1 For a neonproject business investment and Jjobs expaD51on tax
credit, the entity making the actual investment is the entity which is entitled
to take the credit. The credit cannot be shared amonyg, or assigned to, other
entities. Also, the entity making the investment and taking the credit must
also be the entity which is the employver of the persons holding new jobs
attributable to investment. .

4.3 Time over which investment is placed in service or use. - Property
shall be considered placed in service or use in the earlier of the following
taxable years:

4,2.1 The taxable year in which, under the taxpayer’'s fedsral income
tax deprecilation pract;ce, the peried for depreciation with respect to  such
property begins; or )

4.3.2 .The taxable vear in which the property is placed in a condition
or state of readiness and availability for a specifically assigned function.

4.3,3 In the case of a nonproject credit or a multiple party single
vear certified project, investment may be placed in gservice or use over a period
of 365 days, Dbeginning on the date when any portion or Ltem of property
purchased or leased for business expansion is first plased intc service or use.

4.3.3.1 Any investment made subseguent to the end of the taxable
year under West Virginia Code § 11-13C-4 (a three hundred and sixty-five (3635)
day vyear) must bz excluded from the measure of gualified investment, and no
business investment and jobs expansion tax credit is availlable for it.

The conly circumstance where investment place in service or use over a
period of more than one (1) year can gualify for the business investment and
jobs expansion tax credit is where a multiple year business investment and jobs
expansion tax credit project has been approved by the Tax Commissioner under
West Virginia Code § 11-13C-4b. _ Refer to Section 4b of these regulations for a

discussion ¢f multiple year projects.

4.3.4 In the case of 2 multiple parwy certified project, project
investment will be treated as having besn placed in service or use beginning on
the date when any portion or item of property purchased or leased for business
expansion is first placed in service or use by a project participant, The
period for placement of such property intc service or use then ends with the
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expiration of 365 days, including the day investment Lls flrst placed in service
or use, .

4.3.5 In the case of a multiple year, non-multiple party certified
preject, the "three (3) vear" multiple year investment pericd begins on the date
when any portion or item of property purchased or leased for business expansicn
ig first placed into service cor uss. The multiple year investment pericd ends
with the end of the taxpayer’'s sscond tax year subseguent to the taxpayer’s
first tax vyear during which such property is first placed in service or use.
Thus, the "three (3} year" multiple year investment period mavy be as long as
three (3} full years of 365 days each, or as short as two {(2) years and one (1)
day. )

4.3.5 In the case of multiple party, multiple year prejects, the
"three (2) year" multiple year investment pericd begins on the date which any
portion or item of property purchased or leased for business expansion 1s first
placed in service or use by a procject participant, and ends with the end of the
second tax year subsegquent to the end cf the first tax year of that same
participant during which such property is first placed in service or use.

4.3.7 1In the case of multiple party, multiple year certifled projects
where two (2) or more preojeckt particlipants £irst place project property
purchased or leased for business expansicn into service or use simultansously or
on the same date, the multiple yvear project investment period begins on such
date, and ends with the end of the second tax vear subsequent to end of the
first tax year when property purchased or leased for business expansion is first
placed in service or use which occcurs earliest in time among the those same
particular projsct participants which have first placed investment into service
or use on the same date.

§ 110-13C-4a. Credit allowed for locating corporate headguarters in this State.

4a.l1 Credit allowed. - A corporation that presently has it

S corporate
headgquarters located outside of West Virginia _that relocages 1its corporate
headguarters 4in this State and employs, on a full-time basis, at Llts new
corporate headquarters location, at least fifteen {13) people, who are domiciled

in this State, shall be allowed credit under West Virginia Ceode artlicle 11-1i3cC.

4z2.1.1 West Virginia Code § 11-13C~3{(b) (13}, in defining the term
"new employees" for the purpose of determining the number of new Jjobs
attributable to gualified investment, states, in relevant part, that:

In no case shall the new employvees allowed for purposes of
this credit exce=sd the total increase in the fTaxpayer's
empleoyment in this state. _

Thus, the allowable amcunt o©of credit must alwavs be based upon the net
numper of new 3jobs created. Any decrease in the number of West Virginisa
employees in any area or segment of a taxpaver’'s business must count directly
against the number of new Jobs attributable Lo gualifled investment over the
(generally) ten (10) yesar credit pericd. :

4a.2 Determination of g¢redit. - The amcunt of credit 2z2llowed hy West
Virginia Code § 11-13C-4a and subsectien 4a.l of these regulaticns shall ke
determined, at the election cof the taxpaver:

4a.2.1 By multiplving its adjusted gualified investment by its nsw
jobs percentage (as determined under West Virginia Cocde § 11-13C-7); or

4a.2.2 By multiplying its adjusted gualified investment Dby ten
percent {10%).

4a.3 RApplication of credit. - The corporate headaguarters relocation credit
allowed by West Virginia Cecde.§ 11-13C-41 and Section 4a of these regulations
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shall be applied in the manner prescribed in West Virginia Code § 11-13C-5 and
Section 5 of these regulations: Provided, That the amount of corporation nst
income taxes against which the credit allowed by West Virginia Code § 11-13C-4a
may be applied, shall be the sum of the corporaticn net income tax due on
adjusted federal taxable income allocated to this State under West Virginia Code
§ 11-24-7, plus that portion of the corporation net income tax dus on adjusted
federal taxable income apportioned to this State under West Virginia Code
§ 11-24-7, that is further apportioned to the gualified investment using the
payroll factor provided in paragraph (1), subsecticn (h) of West Virginia Code |
§ 11-13¢-5. For all other purposes, the credit allowed by this Secticn shall be
treated as credit allowed by West Virginia Code § 1l1-13C-4. .

4a.4 Definition. - For purpcses of this Sectien.

4a.4.1 Adjusted gualified investment. = The term "adjusted gualified
investment™ means the taxpayer’s gualified .investment, as determined under West
Virginia Code § 11-13C-5 and these regulations, plus the cest of the reasonable
and necessary expenses it incurred to releccate its corpcrate headguarters at a
location in this State from i1ts present leocation outside this State.

4a.4.2 Corporate headguarters. - The term "corporate headguarters”
means the place at which the corporaticn has its commercial domxczle and from
which the business of the corporatien is primarily conducted.

4a.4.2.1 The term "commercial domicile” means the principal
place from which the trade or business of the taxpayer is directed or managed.
2 corporation need not become a domestic West Virginia corporation in order te
have its commercial domicile in West Virginla for purposes of this credit.

4a.4.3 Reasonakle and necessary expenses ilncurred to relocate .|
corporate hesadguarters. - The phrase "reascnable and necessary expenses incurred
to relocate corpdrate headguarters" means only theose expenses incurred and paid
by the <corporation, to unrelated third parties, to move Lis corperate
headguarters and its corporate headguarters employees to this State that are,
upon application by the corporation, determined by the Tax Commissioner to have
been both reasonable and necessary to effectuate the move. For pericds
subsequent to March 10, 1990, such expenses may include relocation allowances or’
reimbursements paid. to relocated employees who own not more than ong percent
(1%) of the total equity of the co“poratxon er any affiliate thersof. For
purposes of this regulation, any person owning more than one percent (1%} of the
total eguity of the corporaticn or any affiliate of the corporation shall be
deemed & related party, and payment te such persons shall not gualify as a
reasonable and necessary expense. )

4a.5 Effective date. ~ The credit allowed by West Virginia Code § 11-13C-4a
shall be allowable for covno*ate neadauarte*s DTacea in service dJdr 'use o©n or
after February 1, 18986.

§ 110-13C=4b. rodit allowable for certified projects. - West Virginia Code

§ 11-13C~4b provides for the creation of multiple party and multiple year
business investment and Jjobs expansion tax credit projects. A multiple party
business investment and Jjobs expansion tax credit project is one where twsc (2 or
more business entities engage in a business enterprise to which the project
participants con.r*oute property or jobs or both. A multiple year projeci 1s
one where the qualified investment is placed in service or use over a peried of
more than one (1) year, up to three (3) tax years. It is possible to have a
project which is both a multiple party projesct and a multiple year project.

4b.1 In gensral. - A project certified by the Tax Commissioner shall be
eligible for the credit allowable by West Virginla Code article l11-13cC. A
project eligible for certification under W. Va., Code § 11-13C-4b ls one where:

4b.1.1 The gqualified investment under West Virginla Code article
11-13C creates at least fifty (50) new jobs but such gualified investment s
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placed in service or use over a period of three {2) successive tax years:
Provided, That such gualified investment is made pursuant tc a written business
facility development plan of the taxpayer providing for an integrated project
for investment at one or more new or expanded business facilities, a copy of
which must be attached tc the taxpayer's application for project certification
and approved. by the Tax Commissicner, and the qualified investment placed in
service or use during the first year would not have been made without the
expectation of making the gualified investment placed in service or use during
the next two (2) succeeding tax years; '

4b.1.1.1 Business investment and jobs expansion tax credit
allowable for qualified investment in a multi-year projecst {or a multi-year,
multiparticipant project) placed in service oxr use after March 9,19%0 may not be
used toc offset severance tax, as provided in W. Va. Code § 11-13C-Z(e}, unless
one of the transition rules set forth in W. Va. Code § 11-13C-14(c)(s)(B) or (C)
applies.

4b.1.1.2 The term "project” as used in W. Va. Code
§ 11-13C~14(c){B) (ii) and (iv) means and is limited to a multli-year projeckt (or
a multi-year, multiple participant project in which gqualified Investment
property is placed in service over a periocd of two or three successive tax
years; and which is certified by the Tax Commissioner as a multi-year project
{or as a multi-vyear, multiple participant project) under W. Va., Code
§ 11-13C-4b(b}.

4b.1.1.3 _The #erm "plan for an integrated project" as used in
W. Va. .Cede § 11-13C-14(c)(2)(C){il) includes no mere than two Section
11-13¢=14b(a) multi-year (or multi-year, multiple participant projects) each of
which is certified by the Tax Commissioner under W. Va. Code § 11-13C-4b(b), if
the integrated project plan satisfies the reguirements set froth in Section
14.3.2.3 of these regulations.

4b.2 Application for certification. - The application for certification of
a project under West Virginia Code § 11-13C-4b shall bhe filed with and approved
by the Tax Commissioner prior to any credit being claimed or allowed fer the
project’s gualified investment and new jobs created as a dirsct result of the
qualified investment. This application shall be approved in writing by all the
participants in the project and shall contaln such informaticon as the Tax
Commissioner may regquire to determine whether the project should be certified as
eligible for credit under West Virginia Code § 11-13C-4b.

4B.2.17 Proiects may be certified under West Virginia Code § 11-13C-4b
subsequent to the placement of project investment into service or use and prior
to the taking of project credit on tax resturns. If project credit i1s taken on
any tax return prior to .project certificatlon the taxpaver filing such returns
shall be subject toc audit and assessment of tax not paid due to coffset by such
credit and shall be liable for payment of tax, penaltlies, interest and additions
£o tax, notwithstanding the fact that project certificaticn may be subsequently
issued. Only when project certification is ultimately issued shall the taxpayer

be entitled to credit. However, any penalties, interest and additions teo tax
due on tax not paid as a result of the premature application of the credit shall
not be discharged by reason of the issuance of such certification. The

taxpayer, upon recelving certification, may file amended tax returns only Ifor
open tax periods within the (genesrally) ten (10) year credit periocd not
foreclosed by the limitations period set forth in West Virginia Cecde, chapter
11, article 10, and may take the credit against tax on such amended returns.
The filing of such amended returns shall not result in the discharge cof
interest, penalties or additions to tax due as a result of the premature taking
of credit by the taxpayer. Credit which would have been avallable had timely
certification been scught and issue for any tax year of the (generally) ten (1i0)
vear credit periocd which is foreclesad by the limitations period set forth in
West Virglnia Code, shapter 11, article '10 shall be forfelted.

4b.3 Taking of credit.

[
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4b.3.1 If the certified project for which gualified investment is
made involves cne {1} cr more persons making the capital Investment and one (1)
or more persons, or a combination theresf, creating at least £ifty (50) new jobs
at the site of the new or expanded businsss facility or facilities, then credit
shall be allowed for the certified project based upen the gualified investment
in the certified prosect (zs determined under West Virginla Code § 11-13C-% and
these regulations) multiplied by the project’s new-jobs percentage (determined
under West Virginia Code § 11-13C-7 and these regulations).

4b.3.2 If the cer:ified project for which gualified investment 1is
made involves one or mere persons making the capital investment and one {1y or
more persons, or a combination therscf, creating at least fifty (50) new jobs
located within a fifty (50) mile radius of each new or expanded business
facility in which the qualified investment is made, then credit shall be allowed
under this article for the certified project based upon ths gualified investment
in the eertified project (as determined under West Virginia Code § 11-13C-8)
multiplied by fifty percent (50%).

4b.3.2.1 West Virginia Code § 11-13C-4%m{a){3) permits the
certification of a business investment and jobs expansion tax credit project
creating at least fifty (50) new jobs located within a fifty (50) mile radius of
each new or expanded business facility. This Section addresses the very limited
situation where investment is made in & business facility, and jobs having no
permanent and fixed situs are created by that investment. The secticon does not
apply to a situation where investment i1s made and jobs are created at two (2) or
more facilities. It does not reguire that facilities be located within fifty
{50) miles of each other. It merely requires that jobs be created within fifty
{50) miles of any facility.

The fact that two (2) or more facilities in which gualified investment- is
made are more than fifty (30) miles apart will be irrelasvant in determining
whether or nct the business investment and jobs expansion tax credit will apply.
For purposes of the credit, investment in twe (2) or more facilities would be
treated in the same way as investment in one (1) business facility if the
business engaged in appears to be a single upnified enterprise, and the number of
jobs created at or within fifty (50) miles of each facility would count toward
the determination of the amount of business investment and jobs expansion tax
credit avallable to the taxpayer.

4b.3.3 = The amount of credit allowable, zs determined under
subdivision 4b.3.1 or 4b.3.2, above, shall be applied as provided in West
Virginia Code § 11-13C-5, and shall be claimed "in the manner specified in the
prciject’s application teo the Tax Commissioner for certification under this
Sscticn, by one (1) participant in the project or divided among the several
participants in the project, and for this purpose the numerator of the payroll
factor shall be the tofal compensation paid in this State during the taxable
year by all project participants to all new employees fillinyg the new jobs
created and the denominator shall be the total compensation paid in this State,
during the taxable year by all project participants to thelr emploveess. Such
allocation, if approved by the Tax Commissioner, shall constitute a binding
election by the participants in the project for the entire term during which the
credit attributable tc the gualified investment in the certified preject wmay be
applied tc reduce tax liabilities.

4b.2.3.1 the three (3} tax year project investment period will
begin with the first tax year during which project investment iz first placed
inte service or use. IT will end with the end of the sescend fiscal or calendar
tax vear subseguent tec the end of the first tax vear during which project
investment was placed into service or use. See Secticn 4.3 of these regulations
for determination of the time over which investment may be placed in service or
use.

4p.3.3.1.a Investment placed in ssrvice o©or uss over
successive years, up to the three (3) tax yesar maximum for multiple vyear

i8
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projects, may typically be added to the credit base when placed in service or

use. However, disregarding any rebate credit carryover, fthe number of vyears
cver which the credif can be taken is ten (10) years, beginning in each year
when the investment 4is placed in service o©or use. Thus, for example,

disregarding a possible election to delay the beginning of the credit peried for
one (1) year, investment placed in service or use in year cone {l) would create
credit to be applied frem year one (1) teo year ten (10), and investment placed
in service or use in year two (2) would cr2ate credit to be used from year (27
to year eleven (1l1i), etc. The multiple year investment does not create 2
revised credit; rather, it adds new credit and new c¢redit years to the credit
already in place, and each discrete credit laver is applied over a ten (10) year
pericd. U et : e : _

4b.3.3.1.b A taxpaver having multiple year project credit
available may, pursuant to West Virginia Code §.11-13¢-4 and Section 4.2 of
these regulations, elect to delay the beginning of the (typically) ten (10} year
pericd over which credit may be taken by one (l) year Ioxr any or all of the
three {3) tax years during which project investment may be placed in servics or
use. Thus, for example, credit¥ afising from vyear one (1) investment may be

taken beginning in either year cne (1) or two (2). Credit arising from year two
(2} investment may be taken beginning in year two (2) or yesar three (3), and
credit arising from yesar three (3} investment may be taken beginning in year
three (3) or year four (4). This will permit the taxpayer tc aggregate any two

(2) successive year’s creadit for purposes of determining the beginning of the
(tvpically) ten (10) year period for taking the credit against taxes. Credit
for investment placed in service or use in yegars one (1) and two (2) can thus be
taken beginning in year two (2) or cradit for years two (2) and three (3) can be
taken beginning in year three (3). h )

4b.3,2.2 7The participant or participants claiming the credit for
qualified investments in a certified preoject shall annually file with their
income tax returns filed under this chapter: o )

- 4b,3.3.2.a Certification that the participant’s gualified
investment property continues toc be used in the project and if disposed of
during the tax vear, was not disposed of prior to expiration of its useful life;

4b.3.3.2.0 certification thai the new jobs created by the
project’s gualified investment continue to exist and are filled by persons who
are residents of this State; and o B ) : :

4b.3.3.2.C such cther information as the Tax Commissioner
reguires tc determine continuing eligibility to claim the annual credit
allowance for the project’s gualified investiment.

4b.3.4 Payroll factor. - For multiple party projects or multiple
year, multiple party projects where all project participants have only credit
arising from one project availakle to them, the payroll factor apportionment
fraction described in West Virginia Code '§ 11-13C-4b(e)(3) should ke used by
project participants in determining the amount of tax against which the project
business investment and jobs sxpansicn tax credit may apply.

4b.3.4.1 The statutory scheme set forth in West Virginla Code
§ 11-13C-5 for determining the amount of a given tax against which the business
investment and jobs expansion tax credit can apply is te set up a fraction, the
numerator of which is all wages, salaries and other compensation palid during the
taxable year to all employees of the taxpayer employed in West Virginia holding
positions directly attributable to gualified investment, and the denominator of
which is all wages, salaries and cther compensaticn paid during the taxable year
to all employees of the taxpaver employed in West Virginia. This fraction is
then used as a multiplier for determining the portion of each businsss tax due
{which is solely attributed to and the direct result of the taxpayer‘s cqualified
investment) against which the business investment and jobs expansion tax credit
can be taken. :
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West Virginia Code § 11-13C-5 uses the term "all employees of the taxpayer
employed in this state" for determining both the numerater and dencminator of
the multiplier fraction. This term must be interpreted to me2an all employees
employed in West Virginia without regard to demicile or residence. To interpret
the <term otherwise might encourage taxpayers To hire non-West Virginia
domiciliaries or nonresidents for Jobs not attributable o gualified investment.
If only West Virginia domiciled residents were, counted in the numerator and
denominator, the hiring of non-West Virginiazns for all Jjobs except those
attributable to qualified investment would decrease the denominator and would
result in an increase in the amount of tax agalnst which the credit would be
available. . B - - .

For example: If only jobs held by West Virginla domiclliaries or residents
were counted in determining the numerator and denominator of the multiplier
fraction, and if the taxpayer had one thousand (1,000) numeratcr category Jjobs
and four thousand filve hundred (4,500) denominator category jobs, the taxpayer
could increase the multiplier by firing three thousand five hundred {3,500) West
Virginians in jobs not relatsd to the investment and hiring three thousand five
hundred (3,500) ocut-of-state domicilliaries to replace the West Virginia
domiciled or resident emplovees. The multiplier would then go from one
thousand/four thousand five hundred (1,000/4,500), or twenty-two percent (22%)
to one thousand/one thousand (1,000/1,000), or one hundred percent (100%),
despite the loss of three thousand five hundred (3,500) Jjobs formerly held by .
West Virginia citizens. i

The policy of recognizing only 3jobs held by West Virginia domiciled West
Virginia residents 1in the numerator and denominator would thus have an effect
contrary to the purpose of +the business investment and Jjobs expansion tax
credit. It would encourage employment of npon-West Virginia employees in
denominator category jobs not attributable to gualified investment. Since the
number of dencminatcr category Jobs not attributable to gualified investment is
often greater than numerator category Jeobs, the effect would be to discourage
the hiring of West Virginia domiciliaries or residents.

4b.2.4.2 West Virginia Code § 11-13C-4b(c)(3) (for multiple
party projects) reqguires that the numeratcr of the payroll factor be the total
compensation pald In the State of West Virginia during the taxable year by all
preoject participants to all "new emplovees® fillling the "new Jebs" c¢reated, and
the dencminator be the total compensation pald in West Virginia during the
taxable year by all prcject participants to thelr employees.

The term "new Jjob" is defined in West Virginia Code § 11-13C-4b(d} (1) as a
job which did not exist in West Virginia prior to the gqualified investment being
made, and which is filled by a new employee. The term "new emplovee" is defined
in West Virginia Code § 11-13C—4h{d)(1l) as a person residing and domiciled in
West Virginia, hired by a participant to £ill a positien for a job in West
Virginia which did not exist in West Virginia prior to the date on which the
gualified investment is placed in service or use in West Virginia.

4b.3.4.3 West Virginia Code § 11-13C-5 prescribes the numerator
and the denominatcr for the payroll factor based upon payroll of "all employses
of the taxpaver employed in this state,” and this term encompasses jobs held by
West Virginia demicilliaries and residents as well as empleoyees empleyed in West
Virginia who are not West Virginia domiciliaries or residents. However, the
payroll factor for multiple party projects is meore limited. Unlike the payrell
factor specified under West Virginia Code § 11-13C-5, the payroll factor for
business investment  and Jjobs expansicn tax credit projects, where all
participants in a multiple party project have such credit available to them from
cne or more multiple party or multiple year, multiple party projecis, must have
a numerator based upon payroll of all '"new emplovess” o©of all rparticipants
£illing "new jobs." Because the term "new emplovee" is dafined to include only
West Virginia domiciled, West Virginia residents, only payroll of West Virginia
demiciled West Virginia residents, ilncluding (unlike other payroll factor
determinations under West Virginia Code § 1i1-13C-%) payrell attributable to

20




State Tax Departmenb o
Title 110 P
Series 13C - e e i _ . -

part-time emplcovees, will be included in the numerateor

4b.3.4.3.a West Virginiz Code § 11-13C-7(2) zreads as
follows: . - :

Equivalency of permanent employees. = The hours of
part-time employees shall be aggregated to determine the
number of equivalent full-time 2mplovees for the purpose of
subsection (b) hereof but not for the purposes of subsection
(¢) herect.

This provision excludes part-time employees from gqualifying as employees
holding jobs "directly attributable to the gqualified investment” under West
Virginia Code § 11-13C-7(c).

West Virginia Code § 11-13C—-4b({d) and West Virginia Cede § 11-13C-3(b}(13)
define a part-time basis job as one being performed at least twenty (20) hours
per week for at least six (&) months during the taxable year. For temporary or
seasonal jobs, unlike part-time jobs, as defined above, the hours cannot be
aggregated to determine eguivalent full-time employvees. Indeed, temporary oOF
seasonal employeses are specifically excluded from the def initicn of "permanent
employees” as defined in West Virginia Code §§ 11-13C-4b{(d) and 11-13C-3(b) (13},
and payroll of seasdnal and temporary employees cannot be included in the
apportionment fraction numerator for multiple party project participants or any
other project or ncnproject credit taker.

The denominator of the factor will be based upon pavroll of zll employees
employed in West Virginiaz without regard to domicile or residence.

4b.3.4.4 The payroll factor under both West Virginia Code
§ 11-13C-5 {for credit takers generally) and West Virginia Code
§ 11-13C-4b(c){3) (for multiple party projects) should be calculated for each
vear of the ten (10) year {(or sometimes longer) c¢redit pericd and neither the
numerater nor the denominator should be limited by the number of jobs created
during the three (3) year new jobs redetermination period .set forth in West
Virginia Code § 11-13C-6. . ..2_ .. .. ST ’ e

4b.3.4.5 The payroll factsr for nonproject business investment
and jecbs expansion tax credit takers, multiple vear, non-multiple party preojesct
tax credit takers and taxpavers involved in multiple party projects or multiple
year, multiple party projects where cne or more project participants is entitled
tc a nonproject business investment and jobs expansion tax credit or a multiple
year nonmultiple party project credit in addition to and separate from the
multiple party or multiple year, multiple party project credit, the numeratcr of
the payroll factor should be based upon "emplcyees of the taxpayesr employed in
this state whose positions are directly attributable to . the gualified
investment, without regard o residsnce or domiclile; rather than upon only West
virginia domiciled West Virginia residents holding "new jobs." The denominator
of the factor will be based upon payroll of all empleoyess employed in West
virginia without regard to domicile or residence.

4b.3.4.6 This subsection prescribes a mathematiczl procedure to

be used in business investment and jobs expansion tax credit computaticns for
determining the West Virginia Code § 11-13C-4b(c3(3) and West Virginia Code
§§ 11-13C-5(c)(2), (d)(2), (@)(2), (£)(2), (g){2), (n)(2) and (i)(3) payroll
based tax liability appeortionment fraction ZIor multiple project project
participants or multiple business investiment and 3Jobs expansion tax credit
taxpayers and entitlies participating in prejects where one or more participants
are multiple project project participants or multiple husiness investment and
jebs expansion tax credit taxpayers. o
4b.3.4.8.a Certain taxpayers have implemented more than one

investment program subject to business lnvestment and jobs expanSLon tax credii
or are participants in more than one busineéss investment and jobs expansion tax
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credit preoject.

This presents & problem in calculating what the tax liability apportionment
fraction should be. The business investment and jobs expansion tax credit
statute regquires that a taxpayer determine what portion of its tax llability is
attributable to gualified investment, and therefore subject to the business
investment and jobs expansion tax credit, by multiplying the total tax liability
for each tax against which the credit can be taken, except for sales tax and the
payroll and property taxes, by a fraction consisting of payroll attributable to
qualified investment _ovey_ ftotal West Virginia payroll. Tor project

participants, the statute reguires that the fraction be total payroll of all
project participants attributable to new investment over total West Virginia
payreoll of all participants.

The statutory formulas are adeguate in the situation where taxpayers have
only one nonproject business investment and jobs expansion tax credit avallable
£o them or where all participants in a project have only that project business
investment and 3jcbs expansion tax credit available to them. However, when the
taxpayer has more than one nonpreject or project business investment and jobs
expansion tax credit available, there is no statutory pregcription as toc how the
payrcll fraction is to bes cemputed, and the computation and simple addition of
two or more statutery fracticns may result in a fraction which is more than one

hundred percent (100%). It was not the intention ©f the Legislature to allow
taxpayers to take the business investment and jobs expansion tax credit against
more than one hundred percent (100%) of business taxes in any given year. In

the case of a project where one preoject participant is a participant in other
projects, or has a nonproject business investment and jobks expansion tak credit
available in addition to the project business investment and jobs expansion tax
sredit, use of such a computation could result in a decrease of the fraction
used by the other project participants and could unfalrly deprive them of credit
to which they should be entitled.

4b.3.4.5.0 For taxpayers which are multiple project
participants, or which have any compination of multiple project and nonproject
business investment and jobs expansion tax credits available, the numerator of
the payroll fracticn should be all payroll attributable to gualified investment
of all participants in all projects in which the taxpayer is a participant, plus
any payroll attributable to gqualified investment for any nonproject business
investment and jobs expansion tax credit available to the taxpayer. It should
not include any pavroll attributable tc nonproject business investment and jobs
expansion tax credit gualified investment for other project particivants, and it
should not include any payroll attributable to project business investment and
jobs axpansion tax credit gualified investment for cther project particlipants In
projects other than the projests in which the taxpayer is a project participant.

4b.3.4.6.05.1 The denominator should be total payroll
of all West Virginia 3joks, without regard to domicile on resldence of job
holders, of all participants in all projects In which the taxpayver is a
participant. It should not include West Virginia payroll of other participants
artributable to nenpreject business investment  and “jobs expansion tax credit
qualified investment, and it should not include any payroll attributable to
project business investment and jobs expansion tax creditc gqualified investment
for other prosect participants in projects other than the projects in which the
taxpayer is a project participant.

4b.3.4.6.¢c For taxpavers who are participants in only one
project where one or more of the other particlipants in that project is alsc a
participant in one or more other »roj2cis or has hugsiness investment and jobs
expansion tax credit avallable  from one or more other Droject ©I nenproject
business investment and jobs expanslion tax credit Llnvestments:

4h,.3.4.6.¢c.1 The numerator should be all payroll

attributable to cualified investment of all project participants in the
particular project in which the taxpayer is inveolved plus payroll attributable
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to any nenproject business investment and jobs expansion tax credit investment
available to the taxpayver. It should not include payroll atiributable to any
nonprocject business investment and jobs expansion tax credit investment of any
project participants other than the taxpayer or attributable to project business
investment and Sobs expansion tax credit gqualified investm=nt, other than
investment in the project in which the taxpayer is a participant, of any projsct
participants cther than the taxpayer.

4b.3.4.5.2.2 . The denominater should be zall West
Virginia payroll without regard to domiclle on residence of job hclders of all
participants in the particular project in which bthe taxpayer is a participant,
Tess the West Virginia payroll of participants iIn that project, cther than the
taxpayer, attributable to ncnproject business investment and jobs expansion tax

credit gualified investment, and less West Virginia payroll of participants
other than the taxpayer attributable to préject business investment and Jobs
expansicn tax credit gualified investment other than gualified investment in the
project in which the taxpayer is a participant. ' '

45.3.4.6.4 HNumerator of the fraction.

4b.3.4.6.4d.1 In accordance with Section 4b.3.4.5 of
these regulations, "payroll attributable to gqualified investment"” for purposes
cof calculating the payrcll facter numerator for a "pursly" multiple party
project taxpayer which is a participant in a multiple party or multiple vear,
multiple party project and where nelther the taxpayer nor any other participant
in the project in which the taxpayer is a participant is entitled to a
nonproject credit or a multiple year non-multiple party projsst credit, the
"payrcll attributable to gualified investment” for the numerator of the payroll
factor sheould be based upon West Virginia domiciled, West Virginia residents
holding "new Jobs" directly attributable i{o gualified investment and should
include payroll of part-time West Virginia domiciled, West Virginia resident
employees whe meet the statutory definition of part-time employees.

£p.3.4.6.4.2 tn acecordance with Section 4b.3.4.5 of_

these regulations, "payroll attributable to gualified investment" for purposes
of calculating the pavreoll factor numerator for a taxpayer which has more than
one nonprcject business investment and jobs expansian tax credit available or
mere than one (1) multiple year nonmultiple party preject credits available or
wnich is a participant in a multiple party or multiple year, myltiple party
project, where the taxpayer or any other project participant in the same project
in which the taxpaver 1s a participant has one or more nonproject credits or
multiple year, nonmultiple party project credits, the "payroll attributable to
qualified investment" for the numerator of the payroll factor should be based
upon all full-time employees (excluding part~time employees) holding Jjobs
directly attributable to gualified Investment without regard to residency or
domicile and not upon "new Jjobs.”

4b.,4 Terms defined. - For purposes of this Ssctilon:

4b.4.1 New employee. - The term "new employee" means a person
residing and domiciled in this State, hired by a participant to £3ill a position
for a Job which previousiy did not exlst in this State prior tc the dates on
which the project’s gualified investment is placed in service or use in this
state. In no case shall the new employzes allowed for purposes oI this credit
exceed the tobazl increases in the number of persons employed Dy the projsct’'s
participants (considered as a group) in this Staze. A person shall be desemed to
be a "new smployee" if such person’s duties in connection with the opesration of
the certified project are on:

4b.4.1.1 A regular, full-time and permanent basis.

4b.4.1.1.a For projects for which the application for

certification was filed pricor to March 10, 19%0, “full-time employment” means

employment for at lsast cne hundred twenty (120) hours per menth at & wage not
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less than the prevailing state cr federal minimum wage, depending on which
minimum wage provision is applicable to the business.

4b.4.1.1.b For projects for which the application for
certification was filed after March ¢, 1980, "full-time employment" means
employment for at least one hundred forty (140) hours per month at a wage not
iess than the prevailing state or federal minimum wage, depending on which
minimum wage provision i1s applicable to the business.

4b.4.1.1.c . ."Permanent employment" does neot include
employment that is tempcrary or seascenal.

4b.4.1.2 A part-time basis, provided such person is customarily
performing such duties at least twenty (20) hours per week for at lsast six (8)
menths during the taxable vear.

ib. 4.2 Participant. - The term "participant" means any person who
directly makes a gqualified investment in a certified project, or who employs
persons filling the jobs certified by the Tax Commissioner as being new jobs
created as a direct result of the project’s gqualified investment.

4b.5 Effective date.

4b.5.1 West Virginia Code § 11-13C-4b shall apply te a project having
qualified investment of at least fifty (50) million deollars placed in services or
uses betwsen March 1, 168% and February 1, 1986, and shall also =zpply to
gqualified investment made on or after February 1, 1986, .

4b.5.2 Special reguirements for fifty million dellar ($50,000,000)
projects placed in service or use between March 1, 1985 and February 1, 1985.:

45.5,2.1 The applicaticn for project certifidation for a project
having qualified invesiment ©£f_ at least f£ifty million deollars ($50,000,000)

placed in service or use between March 1, 1985 and February 1, 1986, shall be
desmed  timely filed under West Virginia Code § 11-13C-4b only if such
application is filed with the Tax Commissioner pricr to December 31, 1986:
Provided, That the Tax Commissiconer shall not certify such project until the
procject participants certify that at least f£ifty (50) new jobs wers created by
them prior to January 1, 1988, as a direct result of their gualified investment
in the preject, and that such jobs did not previcusly exist in this State,
determined as of January 31, 1986; that the inclusion of such property shall net
give rise to a refund cr credit of any taxes administered under chapter 11 of
the West Virginia Code for taxable years ending before January 1, 1987, and that
the ten (10) vear credit pericd for such certified project shall begin with the
current taxable vear of the project participant or participants who will be
claiming the allowable credit.

4bh.4.2.2 West Virginia Code § 11-13C-4ble}(l) reads as follows:

This Section shall apply to a project having gualified
investment of at least fifty millien decllars placed in
service or use between the first day of March, one thousand
nine hundred eighty-five and the first day of February, one
thousand nine hundred eightv-six, and shall also apply to
qualified investment made on or after the first day of
February, cne thousand nine hundred eighty-six.

This language cannct be dinterpreted as allowing tomally wunrestricted
availability of the business investment and jobs expansion tax creadit Ior future
investment without regard to how far into the future that investment might occur
after the initial investment which created the new Jjobs required for
qualification under the section. Such an_interpretation would be inconsistent
with +the legislative purpose underlying the Business Investment and Jobs
Expansion Tax Credit Act. .
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West Virginia Code § 11-13C-4b(a)(l) sets forth the maximum time pericd to
be found under the provisions of the business investment and jobs expansion tax
credit statute over which investment may be placed in service or use in &
business investment and jobs expansion tax credit project. This maximum tTime
pericd is three (3) years.

West Virginia Code § 11-13C-4b(e)({l) expressly mandates that the sectiocn
shall apply to investmenz placed in service or use between March 1, 1385 and
February 1, 1986, and after February 1, 1986... .. West Virginia Code
§ 11-13C~4b{a) (1) sets forth the maximum time period provided in the statute for
placing investment in service or use. These subsections can be read in pari
materia te limit the time over which investment gqualified for credit undexr West
Virginia cCede § 11-13C-4b(e)(l) can be placed in service. or use after
February 1, 1586 to include conly that investment placed in service or use after
February 1, 1886 through the end cf the second taxable year subseguent to the
end of the tax year during which February 1, 1886 occurred.

Thus, the three (3) year maximum time limitaticn set forth in West Virginia
Code § 11-13C-4b(a)(1l) would apply to investment made subseguent teo February 1,
1585 for West Virginia Cdde § 11-13C-4db{e){l) fiftyv millien dollar ($2%0,000,000)
projects in service or use between March 1, 1985 and February 1, 1986.

4bh.6 Project participants.

4b.6.1 The business investment and jobs expansion tax credit is not
adversely affected if a project participant 1s dropped and & substitute
participant or the remaining participants take the place of the dropped
participant so that the number of jobs and investment D“ODe”tV in service or use
remains substantially unchanged. If a pa““LClDaﬂu is dropped or =z substitute
participant is added, the project participants must £ile an amendment te the
application for project certification and written business facility development
plan reflecting the change, and must obtain approval of the amendment from the
Tax Commissioner.

4b.6.2 Crdinarily where a new project participant is to be added or a
new proiect participant is te be substituted for a former project participant,
the Tax Commigsioner will regquire the project participants to obtain apnroval
from the Tax Commissicner for such a subst itution and to amend the apollcatlon
for project certification prior to £the addition or substitution of the new
project part;c;oant Failure to submif . an amendment for part;c*pan“ addition or
substituticon pricr to such addition or substitution shall result in an invalid
and unvecognlzed addition or subkstitution until such amendment is submitted to
the Tax Commissioner and approved by the Tax Commissioner.

If pro:ect credit is taken on any tax return pricr to such apmroval based
in wheole or in part upon the participation of a new or substitute proposed
project participant not yet approved by the Tax Commissioner, the taxpayer
filing such returns s=shall be subject to the same treatment specified under
Section 4b.2.1 of these regulations as a taxpeayer who takes project credit for a
proposed certified project prior to, or in the absence of, the issuance of
project certification under W, Va. Code § 11-13C-4b.

4b.6.3 For a single year, multiple party project, an added project
participant whose investment is place in service or use iIn the cones (1) vyear
project investment period and whose new jobs are in place wwth*n uhe three (3)

year new Jjobs redetermination pericd set forth in West rginia Code
§ 11-13C-7(f} will have such investment and jobs ,counted toward the
determination of the amcunt of the project credit. Any investment placed in

service or use or jcbs created by a project participant after the relevant one
{1) year project investment period or..three (3) vear new jobs redetermination
period have expired would not count toward the cxedit.

4b.6.3.1 New project participants may not be added to a single
year, multiple party project subseguent te expiration of the three hundred
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gixty-five (365) day project investment pericd. Although other entities could
engage in the project enterprise aftsr the above described thrze hundred sixty-
five (365) day investment periocd has expired, such entitles could not be added
as new project participants. However, substitute project participants acting as
successors to already participating participants could be substituted subsequent
to the end of the abocve-described three hundred sixty-flve (365) day pericd so
long as the total number of 3obs is substantially unchanged and gualified
investment property in service or use is substantially unchanged.

4b.56.4 TFor a multiple vear, multiple party project, an added project
participant whese Lnvestment is placed in service or use in the three-year
multiple year project investment pericd set forth 1In West Virginia Ceode
§ 11-13c-4b(a)(l), and whose new jobs are in place in the final year of the
three (3) year new jobs redetermination period set forth in West Virginia Code
§ 11-13¢c-7(f) ., will have such investment and Jobs counted toward the
determination of the amount =f the project credit. Eny investment placed in
service or use or jobs created by a project participant after the relevant three
(3} vear periods have expired would not county toward the credit. Thess pericds
are cotermincous in the case of multiple year or multiple party, multiple year
projects.

4b.6.4.1 New project participants may not bes added, except as
successors to congoing participants, after expiration of the threse (3) year new
jobs redetermination period or the thres (3} year project lnvestment periocd set
forth in West Virginia Code $ 11-13C=-7(%) and West Virginia Code
§ 1ll-13C-4bta) (1, respectively. These pericds would typically end
simultansously with thz end of the second tax year subseguent to the end of thes
tax year during whigh project investment was first placed in service or use.
Refer to Section 4.2 of these regulations for discussion of investment perlods.

éb.6.4.2 although other entities could engage in the project
enterprise after the above-described three (3) vear perlods have expired, such
entities could not be added as new project participants. However, substitute
project participants acting as successors te already participating participants
could be substituted subseguent to the end of the akove-described threse (3) vear
periods sc leng as the teotal number of Sobs and gualified investment in service
or use remained substantially unchanged.

4b.6.4.3 Addition or substitution of a project particlpant will
require submission of an amendment to the application for project certification.
Such amendment can consist of & letter identifying the new or substitute
participants and describing the change sought. The letter should contain or be
accompanied by a properly executed statement of participation from each new or
substitute participant, and an agreement exscuted by the new or substitute
participants to the plan of credit allccation among project participants in
effect for the project. :

4b.6.4.4 ARddition or substitution of project participants must
be appreved by the Tax Commissicner prior te the additicn or substitution.

4b.6.4.5 Nething herein shall be construsd to precliunde the
transfer or sale of gualified investment o 2 successor in business as set forth
in West Virginia Cede § 11-13C-S 3% any time during the life Sf the credit. The
empleoyeses of a successor will be considered new emplovees to the extent they
replace or succesd jchbs held by empleyees f£illing new jobs of the business
transferred, provided that such replazcement or successor enmployess are West
virginia _demiclled, West Virginia residents and otherwise fulfill the
requirements, as appropriate, of new employees filling new Jjobs in accordance.
with Article 13C; Chapter Tl cf the West Virginia Code.

4B.7 Information disclesure. - A taxpayer which iLs a project particlipant in
a duly ecertified multiple party project under West Virginia Code § 11-13C~4D
shall be considersd an interested party under West Virginia Code § 11-13C-54(f)
with relation to all other taxpayers shown by Department of Tax and Revanue
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records or certification’ letters, applications Ifor project certification,
rulings cf the Depariment, regquests for rulings, or packground file documents
relating %to the business investment and Jobs expansion tax credit to be
participants in the same certified project as such taxpayer. All cemmunications
between the Department of Tax and Revenuz and any participant in the same
project as the taxpayer relating to the credit, excep: for tax returns, audits,
assessments and communications not deemed appropriate for d;sclosure by the Tax
Commissioner or not subject to disclosure by the Tax Commissicner, shall ke
disclosable tc such taxpayer under West Virginia Code § 11-10- Sd(F) The Tax
Commissioner shall have absclute discretion to grant or refuse disclosure of
infermatiocn under this Section.

db.8a Application_ of recapture tax under Section 11-313C-8a of the West
Virginia Code to mult;pTe Dartv prodects and multiple year projects

4b.8a.1 - Recapture tax for multiple party projects. = In the case of

multiple partv proijects, the tax imposed by Section 11-13C-8a of the West

Virginia Code shall be the Hoint and several liability of all proiject
participants in a multiple party husiness investmens and jobs expansion tax
credit oproject cgertifisd under Section 11-13C-4b of the Wost Virginia Céde,
notwithstanding tne fzct that one or more of such oartlcvpan_s shall have never
faken the credit or been entitled to take the credit againsh tax under the plan
for allocation of proiect credit among pro1__t participants. The amount of the
tax credit upon which the recaoture tax is to pbe calculated for multivie party
projects shall be the_ amount of the sum ¢of tax credit claimed by all project
participants _in total. The cqualified investment property, the premature removal
of which from service will result in a recavture tax 1izbility shall be any item
of cualified investment propertv in place with anv proiect participant in a

project. .. . B

4b.8a.1.1 For purposes of the determinatign of whether a

regapture tax liability is dues, in no case shall the new emplovees allowed for
purpeoses of this credi T exceed the total increases in the number of persons

emploved bv_ the opre ciect's Da"thLOEQES (consicered as a groupi in _this State

pursuant to the regulrements of Sesctions 11-23C-3(p) (33, 131-13C=4bi{di () and

11-13C-14(e) (4} (A} of the West Virginia Code.

Example 1: -

(1) Company A has a manufacturing facility in West Virginia which employs
8C persons. _Thal facility has been in operation for several vears, and
investment in the facility, and djobs__in mplace in the facilityv have never
resulted in the availability of the business investmsnt and 1obs expansi ion tax
credit.

(2) Companvy A, Companv- B and Company C_adgree to engadge in & business
enterprise which will qua11 v for the business investment and wobs expansion tax
credit, and they sesk and obtain cergification of the projsct as & multivle
party business anestment and 1obs exwansxon Lax credlt Dr@jeﬂt.

(3) The project participants place gualified invesiment in service in West
Virginia in vear 1 (which is subseguent to March 12, 1394}, and create 60 new
Sobs _at the new project facility. The wparticipants become gn=itled to the

pusiness investment and jobs expansion tax credit based upon the cgualifisd

investment and new jobs attributable to the new facilitv.

(4} The participants applyv the business investment and jobs expansion tax
credit against their tax ligbilities in vears 1 throuch 4, ““en in wvear 5,
Company A shuts down the o'a manuf actur*rq faCLTLtv, and the 80 pevsoﬁs emDTOved
there lose their -jobs.

The prodect participants are subiect to the recguirements of W. Va. Code §
11-13C-8{c) for the reduction in the number of emolovees, even thouah the

emplovees whose jobs are attriburaple to the new faci Iity are still in place.
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The number of new fobs in place is zero based upon the loss of 80 -Hobs
which were in place at the old facilitv.

60 dcbs at the new facility - 80 jobs lost = zero new -ohs

The participants would not be subiect to the recavture tax imposed under W.
Va. Code § 11-313C-82 because conly one of the two cgnditions necessarv f£or the
imposition of the recapture tax has occurred. There has been a loss of new jobs,
pursuant to the net Hobs rule, but there has not been a premature cegsation of
the use of quzalified investment propertv.

Example 2: .

Given the same facts ag gef forth in Example 1 of this subsection, except
that, in addition to the shut down of the old manufacturing facility, one of the
participants incidentally removes an item of gualified invesiment proverty from
service at the new facilitv vpricor to the end of its useful life, =zs determined

under W. Va. Code § 1i-13C-6:

The participanits, Company A, Company B, and Company €, are Jointlv and
severally liable for the recapture tax imposed by W. Va. Code § 11-13C-8a, based
upon the premature cegsaticon of wuse of guzlified investment propertv and the
loss of new Jobs, notwithstanding the fact that all -obs attributable to the new
proiject facilitv remain in place.

4b.8a.2 - Recapiure tax for muliiple vesar protdects. = In the case of
multiple vear proijects, the business investment and jobs expansion tax credit or
small business tax ecredit is available for gualified investment placed in
gervice over a period of three tax wvears. The three (3) tax vear proiject
investment pericd will begin with the first tax vear during which project
investment is first placed into service or use. It will end with the end of the
second fiscal or calendar tax year subseguent to the end of the first tax year
during which project investment was vlaced into service or use. See Section 4.3
of these regulations for determinaticn of the time over which investment may be
placed in servige or use. . ’ ’ ’

4b.8a.2.1 Investrient placed in servige or use gver sucgessive
vears, up to the three (3) ftax vear maximum for multiple vear wmrojects, mav
typically be zdded to the credit base when placed in service or use. HEowevar
digsregarding any credit carzvover, the number of vears over which the credit can
be taken is ten (10} v=ars, beginning in sach yvear when the investment is placed
in service or use. Thus, for example, disregarding & possible election to delay

the beginning of fthe credit pericd for one (1} vear, investment wplaced in
service or use in vear cone (1) would create credit to be applied from vear one
(1) to vear ten (10), and investment placed in service or use in vear hwg (2)
would ecreate credit to be used from vear (2) to vear eleven (11), etc. The
multiple vear investment does not greate a revised credit; rather, it adds new
credit and new credit vears to the credifi already in place, and esach discrete
credit laver is avplied over a ten (10) vear period.
iple vyear proiject credi

4b.8z.2.2 A taxpaver having mult L
available may, pursuant to West Virginia Cdde § 11-13C-4 and Secticn 4.2 o
these regulationg, elect to delav the beginning ¢f the (tvpicallv) ten (10} vear
period over which credit may be taken bv one (1) vear for apny or all of thre
three (3) tax vears during which project investment mav be placed in service or
use. Thus, for example, credit arising from vear one (1) investment may be
taken beginning in either vear one (1) or two (2). Credit arising from vear two
{2y investment mav be taken beginning in vear two (2} or vear three (3), and
credit arising from veasr three (3) investment mav be taken beginning in year
three (3) or vear four (4). This will permit the taxpaver to agoregate any two
(2) successive vyear’'s credit for purvoses of determining the beginning of the
(tvpically) ten (10) vear period for %taking the credit againsi taxes. Credit
for investment placed in service or use in vears one (1) and two (23} _can thus be

taken beginning in vear two 121 oF credit for vears two (2) and thrge (3) can be
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taken beginning in year three (3).

4b.%a.2.3 =~ In the case of multivle year oropertyv, the sconcmic
useful life of property for purposes of determinina whether there has been a
premature cessation of the use of gualified investment property shall be
measured commenging Nlth the datce aurlnc the three tax véar prolect weriod on
which the propertyv was placed in service as designated in W. Va. Code §
11-130-4, However, the recapture tax shall be calculated based upcn the entire
business investment and jobs expansion tax c¢redit or small business tax credit
taken by the taxpaver for the particular entitlement arisina out of the
investment, notwithstanding the fact that the disoosal of propertvy which gave
rigse to the recaptuve tax may. have been Dlaced ints service in a vear other than

year one. o 7, i .

For Example:

(1) Companv 2 undertakes a_ development which is certified as a multiple

vear business investment and jobs expansion tax gredit.

(2) Company & places qualified investment property 1 into ssrvice in tax
vear one, and proceeds to take the credit against tax.

(3) Ceompanv A places gualified investment property 2 into servige in tax
Year 2.

(4) Companv A places gualified investment property 3 into service in year
3. ) -

(5y In vear € of i+he ten vear credit period, (beginning from vear 1),
Company & prematurely c¢eases use of the gualified investment property purchased
in vear 3, and terminates the emo?ovment of ten workers so _that the number of
jobs in place on the proiject is now less than 50, )

Companv A will be liables for =z recapture tax cancu’ahed based upen the
amount of tax credit taken from vear 1 rhrough vear 6, even_thougn the preoperty,
the cesgsation of use of which triggered the aoplicatiaon of the recapture tax,

was not placed into service unti l tax vear 3.

§ 11C~13C~-5, Application of annual credit allowance.

5.1 In general. - The aggregate annual c¢redit allowanse for the current
taxable vear is an amount egual to the sum of:

ia Code § 11-13C-4

5.1.1 The one-tenth part allowed under West rgin
a prior taxable year,

Vi
for qualified Investment p’aced inte service or use dqr~ng
plus

5.1.2 The one-tenth part allowed under West Virginia Code § 11-13C-4
for gualified investment placed intc service or use during the current taxable
year, plus : : : -

5.1.3 The cne-tenth part alliowed under West Virginia Code § 11-13C-4a
for locating corpcrate headguartérs 1w this State; or the amount allowed under
West Virginia Code § 11-13C-7a for the taxable vear. )

5.2 Application of current year annual credit allowance. - The amount
determined under Secticn 5.1 shall be allowed. as a credit against that partion
of the taxpayer’s State tax liability which is attributable to and the direct
result of the taxpayer’'s gqualified investment, and shall be applied as provided
in West Virginia Code § 11-13C-5(¢) fthrough (k), both inclusive, and in Sections
5.3 through 5.11, both inclusive, of these regulaticns and the subsections
therecof.

5.3 Business and occupation taxes.
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5.3.1 that porticn of the allowable credit attributable to gqualifisd
investment in a business or other activity subject to the taxes imposed by West
Virginia Code article 11-13. shall fizst be applied to reduce up to eighty
percent (80%) of the taxes imposed by West Virginia Code article 11-13 for the
taxable year (determined before application of allowable credits against tax and
the annual exemption).

£.3.2 "If the taxes due under said article thirteen are not solely
attributable to and the direct result of the taxpayer’s qualified investment in
a business or other activity taxable under West Virginia Code article 11-13 the
amount of such taxes, which are so attripbutable, shall be determined Dy
multiplying the amount cf taxes due under caid article thirteen, for the taxable
year (determined before application of any allowable credits against tax and the
annual exemption), by a fraction, the numerator cf which is all wages, salaries
and other compensation paid during the taxable year toc all employees cf the
taxpayer employed in this State, whose positions are directly attributable to
the qualified investment in a business or other activity taxable under article
#hirteen of this chapter. The denominator cf the fraction shall be the wages,
salaries and other compensation paid during the taxable year +o all employees of
the taxpayer, employved in this State, whose positions are directly attributable
to the business or other activity of the taxpayer, that is taxable under the
said article thirteen. i

5.3.2 The annual exemption allowed by Section three of said article
thirteen, plus any credits allowable under West Virginia Code articles 11-13-d
and 11l=13-2 of shall be applied against and reduce only the portion of article
thirteen taxes nct apportioned tc the gualified investment under West Virginia
Code article 11=13C: Provided, That any excess exsemptlon or credits may be
applied against the amount of article thirteen taxes apportioned to the
gualified investment under West Virginia Code article 11-13C, that is not offset
by the amsunt of annual credit against such taxes allowed under West Virginia
Code article 11-13C for the taxable year, unless their applicaticon s otherwise
prochibited by West Virginla Code chapter 11.

5.4 Carrier income taxes.

£.4.1 That porticn of the allowable credit attributable to gualified
investment in a business or other activity subject TO the taxes imposed by West
Virginia Code article 11-12a, shall first be applied to reduce up to elghty
percent of the taxes imposed by West Virginia Code article 11-12a, for the
taxable year.

5.4.2 If the taxes due under said article twelve-a are not solely
attributable to and the direct result of the taxpayer’s gqualified investment in
& business cr cther actlvity taxable under sald article twelve-a, the amount of
such taxes, which are so attributabkle, shall be determined by multiplying the
amount of taxes due under said article twelve—-a, for the taxable year, by a
fraction, %the numerator of which is all wages, salaries and other compensation
paid during the taxable year to zll employees of the taxpayer employed in this
State, whose posgitions are directly attributable to" the gualified investment in
& business or other activity taxable under said article twelve-a. . The
denominator of the fraction shall be the wages, galaries and other compensation
paid during the taxable year to all employees of the taxpayer, employed in this
Stata, whose positions are directly attrikrutable to the business or other
activity of the taxpaver, that is taxable under said article twelve-a.

5.5 Severance taxes.

5.5.1 on and after July 1, 1987, for investment placed in service or
use prior to March 10, 19¢9Q..or investment subject te the transition rules set
forth in West Virginia Code § 11-13C-14(cj(2), that portion of the allowable
credit attributable to qualified investment in a busipess or other activity
subject to the tax imposed DY wWest Virginia Code article 1i-13a, and qualified
investment in a business or activity that was subject to the tax imposed by said
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article thirteen of +this chapter pricr to sald first day of July, but on and
after said first day of July, is subject to .the tax imposed by West Virginia
Code article 13a, shall first be applied tc reduce up to eighty percent (80%) of
the taxes imposed by said article thirteen of this chapter prior te said July 1,
but on and after said July 1, 'is subject to the tax imposed by West Virginia
Code article 11-13a, shall first be applied to reduce up to eighty percent (80%)
cf the taxes imposed by said article thirteen-a for the taxable year (determined
before application of any allowable cradits against tax and the annual exemption
credit.)

5.5.2 If the taxes due under said article thirteen-a are not solely
attributable te and the direct result of the taxpaver’s qualified investment in
a business or other activity taxable under caid article_thirteen-a, the amount
of such taxes, which are so attributable, shall be determined by multiplying the
amount of taxes dJdue under said . argticle thirteen-a, for the taxable year
{determinad before application of any allowable credits against tax), by a
fracticn, the numerator of which is all wages, salaries and other compensation
paid during the taxable year to all employees of the taxpayer emploved in this
State, whose positicns are directly attributable to the gualified investment in
a business or other activity taxable under said article thirteen-a. The
deneminator of the fraction shall be the wages, salaries and other compensation
paid during the taxable year to all employees of the taxpayer, employed in this
State, whose positiens are directly attributable to the business or other
activity of the taxpayer, that is taxable under said article thirteen-a.

§.5.3 Any credits allowable under West Virginia Code articles 11-13D
and 11-13E, shall be applied against and reduce only the pertien of article
thirtsen-a taxes not apportioned to the gualified investment under West Virginia
Code article 11-13C: Provided, That any excess credits may be applied against
fhe amount of article thirtesn taxes apportionad o the gualified investment
under West Virginia Code article 11-13C, that is not offset by the amount of
annual credit against such taxes allowed under West Virginia Ceode article 11-13C
fer the taxable year, unless their application is otherwise prohibited by West
Virginia Code article 11-13C. .~ .. S :

5.6 Telecommunicatlions taxes.

5.6.1 ©n and after July 1, 1%87, that portion of the allowable credit
attributable to gualified investment in a business or other activity subject to
the taxes imposed by West Virginia Code article 11-138, shall first be applied
to reduce up to.eighty percent (80%) of thz taxes imposed by West Virginia Cede
article 11-13B for the taxable year (determined bkefcre application cf allowable
credits against tax) and gualified investment in a business or activity that was
subject to the taxes imposed by West Virginia Code article 11-12A prior teo said
July 1, but on and after said July~l, is subject Io the tax imposed by West
Virginia Code article 11-13B.

5.6.2 TIf the taxes due under said article thirteen-b are not sclely
attriputable to and the direct result of the taxpzayer’'s qualified investment in
a2 business or other activity taxable under West Virginia Code article 11-13E,
the amount of such taxes, which are so attributable, shall be determined by
multiplying the amount of_ taxes due under seid West Virginia Code article
11-138, for the taxable year (determined before applicazion of any allowable
credits against tax), by a {fracticn, the numerator of which is all wages,
calaries and other compensation paid during the taxable year to all employees of
the taxpayer employed in this State, whose pesitions are dlrectly attributable
to the qualified investment in a business or other activity taxable under West
Virginia Cecde article 11-138. The denominator of the fracticn shall be the
wages, salaries and other compensaticon paid during the taxable vear teo &zll
employees of the taxpayer, employed in this State, whose positions are directly
atiributable to. the business or other activity of the taxpayer, that is taxable
under West Virginia Code article 11-133.

5.7 Business franchise tax. _

L)
=




State Tax Department
Title 110 - ]
Series 13C —

5.7.1 On and after July 1, 1987, Ehit portion of the allowable credit
attributable to qualified investment in a pusiness or activity subject te the
taxes imposed by West Virginia Code article 131-23, and gualified investment in a
business or activity that was subject to the taxes imposad by West Virginia Code
article 11-13 prior to said July 1, but on and after said July 1, is subject %o
the tax imposed by West Virginia Code article 11-23, shall first be applied to
reduce up tc eighty percent (80%) of the taxes imposed by said article twenty-
three for the taxable vear (determined after application of the credits against
tax provided in West Virginia Code § 11-23-17, but before application of any
other allowable credits agalnst tax).

5.7.2 If the taxes due under said article twenty-three are not solely
attributable to and the direct result of the taxpayer’s gualified investment in
a business or other activity taxable under article twenty-three, for the taxable
year (determined after application of the credits against tax provided iIn
Section seventeen of said article twenty-three, but befcre application of any
other allowable credits), by a fracticn, the numerator of which is a2ll wages,
salaries and other compensation paid during the taxable year to all employees of
the taxpayer employed in this State, whose positions are directly attributables
to the gualified investment in a business or other activity taxable under West
Virginia Cecde article 11-23. The denominatcr cf the fraction shall be wages,
salaries and othaer compensation paid during the taxable vear to employeses of the
taxpayer, employed in this State, whose positlons are directly attributabkle o
the business or other activity of the taxpayer that is taxable under West
Virginia Code article 11-23. N : - . ~

5.7.3 Any credits allowable under West Virginia Code articles 13D and
13% shall be applied against and reduce only the portion of article twenty-three
taxes not appecrticned to the gualified investment under West Virginia Code
article 11-132C. Provided, That any excess examption or cradits may be applied
against the amount of article twenty-three taxes apportioned to ths gualified
investment under West Virginia Code article 11-13C that .is not offset Dby the
amount of annual credit against such taxes allowed” under West Virginia Code
article 11-13C for the taxable year, unless their application is otherwise
prohibited by West vVirginia Code chapter 11.

5.8 Corporation net income taxes.

5.8.1 After application of West Virginia Code §§ 11-13C-5{c] through
{g), both inclusive, and Sections 5.3 through 5.7, both inclusive, of these
regulaticns and the subsections thereof, any unused credit shall next be applied
to reduce up to eighty percent (80%) of the taxes imposed by West Virginla Code
article 11-24 for the taxable year (determined before application of allowable
credits against tax).

£.8.2 If the taxes due under said article twenty-four (determined
before application of allewable credits against tax) are not sclely attributable
to and the direct result of the taxpayer’s guallfied investment, the amount of
such tages which are so attributable, shall be determined by multiplying the
amocunt of taxes due under said article twenty-four for the taxable vyear
(Getermined before application of allowable credits against tax), by a fraction,
the numerator of which is all wages, salaries and other coupensation paid during
the taxable year tc all smployees of the taxpayer employed in this State, whose
positions are directly attributable to. the gqualified iavestment. The
dencminator of the fraction shall be the wages, salaries and otner compensatlon
paid during the ftaxable year to all employees of the taxpayer, mploved in this
tate. -

5.8.3 _Any credit allowable under West Virginia Code article 11-24
shall bz applied against and reduce only the amount of article twenty-four taxes
not apportioned tc the gualified investment under West Virginia Code article
11-13C: Provided, That any excess crediis may be applied against the amount of
article twenty-four taxes apporticned te the gualified invastment under West
Virginia Code article 11-13C that is not offset by the amount of annual credit
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against such taxes allowed under West Virginia Code article 11-13C for the
taxable vear, unless their application is otherwise prohibited by West Virginia
Code chapter 11. : t C ) T

5.9 Perscnal income taxes.

5.9.1 If the perseon making the gualified investment 1is an electing
small business corporation (as defined in Secticn 1361 of the United States
Internal Revenue Code of 1954, as amended), a partnership or a sole
propristorship, then any unused credit (after applicatien of Sectiens 5.3, 5.4,
5.5, 5.6 and 5.7 and the subsections thereof c©f these regulations shall be
allowed as a credit against up to eighty percent cf the taxes imposed by West
Virginia Code article 11-21 .on the income from business or other activity
subject to tax under West Virginia Cede articles 11-12a, 11-13, 11-23a, 11-13b
or 11-23. — PR .

5.9.2 Electing small business corporations, partnerships and other
unincorporated organizatiens shall allocate the credit allowed by this article
among its members in the same manner as profits and losses are allocated for the
taxable year.

5.9.3 If the amount of taxes due under West virginia Code article
11-21 (determinad kefsore application of allowable credits against tax), that is
attributable to business, is neot solely attributable to and the direct result of
the qualified investment of _the electing _small business corporation,
partnership, other unincorporated organization or sole propristorship, the
amount of such taxes which are so attributable shall be determingd by
multiplving the amcunt of taxes due under said article twenty-one (determined
before applicaticn of allowable credits against tax), that is attributable to
business by a fraction, the numerator of which is all wages, salarlies and other
compensation paid during the taxable year to all employees of the electing small
business corperation, partnership, other unincorporated organizazion or sole
proprietorship employed in this State, whose positicns are directly attributable
to the qualified investment. £ The denominator of the fractlon shall be the
wages, salaries and other compensation paild during the taxable vyear to all
employees of the taxpayer.

5.9.4 No credit shall be allowed under thls Section against any
empleoyer withholding taxes impesed by said article twenty-one.

5.9.4.1 If the individual’s persconal income is solely
attributable o a distribution of income from a qualified enitity entitled to
business investment and 9Jobs expansion credit then the individual may either
apply the credit agzinst either eightv percent (80%) of his/her West Virginia
personal income tax liability, if the ilncome is seolely attributable to and the
direct result of the gualified investment, cor eighty percent (80%) of his/her
West Virginia personal income tax liabllity as apporticned under Section 5.9.3
cf these regulations, if the income is not solely attributable to and the direct
result of the gualified investment. -

5.9.4.2 If the individual’s personal income is not solely
attributable tc a distributicn of income from a gualified entity entitled to
business investment and 3Jcbs expansion credit then the individual must determine
the pertion of his/her West Virginia adjusted gross income attributable to the
qualified income distribution in addition to possibly apportioning his/her
ingcome distribution as reguired under Section 5.%2.3 of these regulatiocns.

For example:

John received $1,000,000 in taxable income distributions from the MM Smail
Business Corporation, a business entitléd to the business investment and jobs
expansion coredit. MM has a total West Virginia pavrell of 512,000,000 but only
$6,000,000 of pévroll is directly attributable to the gualified Iinvestment.
Therefore MM's payroll apportionment factor is 50% ($6,000,000/512,000,000). '
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In addition to his §1,000,000 distribution frem MM, John alsc recelived
$100,000 in wage and salary income, $200,000 in capital gains, $50,000 in

dividends and $250C,000 from an oil and gas partnership. John's total West
Virginia adjusted gross incoms is $1,600,000 (51,000,000 + $100,000 + $200,000 +
§50,000 + £250,000). Jehn‘s pre-credit West Virginla personal income tax

iiability eguals $102,745.

John determines the portion of his tax subject to business investment and
jobs expansicn tax credit offset by multiplying his pre-credit tax liability
(58102,745) by both MM's pavroll apporticnment factor (50%) and by the fraction
of his tctal West Virginia adjusted gross income directly attributable to the
qualified income distribution from MM (62.5%% or §1,000,000/81,800,000). John
may then apply any unused cradit (remzining after applications of Sections 5.3,
5.4, 5.5, 5.6 and 5.7 and the subsections thereof of these regulations) against
up to &0% ($25,686) of his personzl income tax ($32,108) attributable to the
qualified investment by MM Small Business Corporation.

5.10 Sales and use taxes.

on and after July 1, 1987, for purchases of tangible personal property and
taxable services made on or after that date, that porticn of the allowable
credit, which is attributable to gualifisd investment in a business or activity
subject te the taxes imposed by West virginia Code articles 11-15 and 11-15a on
purchases for use or consumption in the conduct of such business or activity,
shall be applied to reduce up to eighty percent (80%) of the taxes imposed by
West Virginiz Code article 11-15 and 11-15a o¢n purchases that are directly used
or consumed in the qualified investment activity. When property and services
purchased for use or consumption are nct sclely used or consumed in the
gualified investment activity, the cost therecof shall be apportioned between
such activities. Only that amount apporticned to purchases directly used-or
consumed in the gualified investment activity shall be included when applying
the credit allowable under this Section.

5.10.1 West Virginia Code § 11-13C-5 sets fortih the taxes, in order,
against which +the business investment and jobs expansion tax credlt can be
taken. o

The sales tawx and use tax are set out in the order of taxes against which
the credit will apply subsgssguent to business and ogccupation taxes, carrier
income taxes, severance taxes, telecommunications taxes, business franchise tax,
gorporation net income taxes and personal income taxes.

Before the credit may be applied against the consumers sales and service
tax and use tax liazbilities, it is necessary that the annual liabilitlies for the
preceding taxes and the amount of credit available against those taxes be
determined. Thérafore, the business investment and jobs expansion tax credii
nust be taken against the consumers sales and service tax and use tax
liabilities through a request for refund filed with the Tax Department at the
end of each tax year.

5.10.2 In no cdse shall this credit offset any amcunt of szles or use
tax which was included in the measure of investment in preperiy purchased or
leased for business expansion upon which gualified investment was based.

5.10.3 - The credit may offset ornly the sales and use tax liabilities
of the taxpayer claiming the credit. The credit shall never cfiset any portion
cf sales or use tax collected from.gustomers of =z taxpayer entitled to credit
and held in trust by such taxpayer for remlitance to the State.

5.11 ad valorem property Taxes; unemployment taxes and workers’
compensation premiums.

5.11.1 After application of West Virginia Code §§ 11-13C~5{a) through
(i), both inclusive, and Sections 5.3 through 5.9, both inclusive, of these
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regulaticns and the subs=ctions thereof, any unused credit shall be applied for
payment of the sum of the following amounts as a2 rebate against the remaining
twenty percent (20%) of the taxes enumerated in Sections 5.3 through 5.9 of
these regulaticns and the subsections thereof. This deoes not include the
remaining twenity percent (20%) of the taxes enumerated in West Virglnia Code §
11-13C-5(3j) or Section 5.10 of these regulations (the consumers sales and
service tax and the use tax):

5.11.1.1 . Eighty percent (80%) of the ad valorem property taxes
impezed by levying bodies pursuant to West Virginia Code article 11-8 for the
taxable vear {including payments in lieu of such taxes), c©n property of the
taxpayer that is directly attributable to the gqualified investment (including
property having a useful life of less than four (4] years) of the taxpayer, in
the new or expanded business facility of the taxpayer resulting in new jobs;
plus - i

5.11.1.2 Eighty percent (80%) of the taxes Imposed by West
Virginia Code article 2la-5, for the taxable vyear attributable to the
compensatien of new employees £illing the n2w Jcbs that are directly
attributakble to the gualified investment; plus

5.11.1.3 Twenty percent (20%) of the workers’ compensation
premiums imposed by West Virginia Code article 23-2 for the taxable year
attributable to the compensation paid new employess filling the new jobs that
are directly attributable to the gualified investiment.

5.11.2 A4 valcrasm property tax against which the rebate credit may be
taken is the property tax paid on gplant and equipment type items. Property tax
on inventcry and on accounts receivakle sheuld pe excluded frem the measure of
ad valorem property tax against which the rebate credit will apply. -

5.11.2.1 ©nly ad valorem property taxes paid as & result cof an
actual assessment of ad valorem property tax issusd upon gualified investment
property on cr subseguent to the date such propertiy was placed in service or use
will qualify for rebate credit. -

5.11.2.2 .In most instances the qualifying preperty i1s elther new
or is being placed into service for the first time. Such property is assessed
on the first July lst following £he date placed into service. The resulting tax
levy iz then due during the year following the year of assessment. Due to a one
{1) vear delay between the assessment of tax and the actual payment of such tax,
there is no property tax rebate available during the first year of business
under this credit. Therefore, a typiczl business has only nine (%) years worth
of property tax rebate unless that business elects to delay the beginning of the
credit aprlication for cne (1) year.

5.11.2.3 A taxpayer is not sntitled to rebate credit based upon
ad valorem properiy tax paid on gualified Lnvestment property for pericds prior.
tc the placement c©f such property into service ox use for purpcoses of this
credit. S _

5.11.2.4 Payments inte the catastrophe hazard and sscond injury
nazard surplus fund by taxpavers_who are workers’ compensation self insurers
under West Virginia Code § 23-2-S. may be offset by the rebate credit under West
Virginia Cede § 11-13C-5(3)(1l)(c} as workers’ compensaticn premiums,

5.11.3 2 taxpaver eligible teo claim this rebate shall apply either
the amount of the unused credit or the sum determined under subsections 5.11.1
through 5.11.1.3 of these regulations, whichever is less, against the remaining
twenty percent (20%) of the taxes lmposed By West Virginla Code articles 1ll-l2a,
13, 13a, 13b, 21, 23 and 24 attributable To the gqualliied investment under West
Virginia Code article 11-13C. If anvy amount of rebate remains after lizts
application against the remaining twenty percent (20%) of taxes as afcresaid,
the amount remaining shall be carried forward to each ensuing tax year until
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used or expiration of the twelfth tax vear subseguent to the tax year in which
the qualified investment was placed in service or use in this State by the
taxpayer.

5.11.3.1 The rebate credit carryforward can ope applied in any
taxable vear from year two (2) to year thirteen (13) Lnclusive. It can reducs
the business taxes, except for the sales and use taxes, to zero (0) without
limitation to a percentage.

Obviously, no credit carryforward would be available 1In year one (1).
Hewever, credit could carry forward from year cone (1) tc year twe (2) and
thereafter. Any credit carryforward remaining unused at the end of vyear
thirteen (12) would be forfeited by operation of law. No carryover rebate
credit would be available in year fourteen (14} or thereafter.

5.12 Unused credit forfeited. -_If any credit remains after application of
Sectien 5.2 through Section 5.11, both inclusive, cof these regulations and
subsections of such sections, the amount thereof shall be forfeited. No
carryover to a subsequent taxable vear or carryback to a2 prior taxable year
shall be allowed for the amount of any unused porticn of any annual credit
allowance exceépt as specifically provided in Secticon 5.11 and the subsections
therescft. . T ’ ’ o

5.13 Payroll factor. - The term "all employees of the taxpayer employed in
this state" for purposes of thes West Virginia Code § 11-13C-5{c}, (d), (e}, (£},
{(g), (h), (i}, (3)(13y(BY and (j)(1)(C) payroll factor determinations of taxes
attributable to and the direct result of gqualified investment must be
interpreted to mean all full-time but noct part-time employees employed by the
taxpaver in West Virginia without regard to domicile on residency. For payroll
factors applicable to certified projects under West Virginia Cocde §11-13C-4b,
refer to Section 4b.3.4 through 4b.3.4.6.4.2 of these regulations.

5.14 Taking of credit.

5.14.1 The business investment and jcbs expansion tax credit can only
be taken against taxes actually paid or payable by a taxpayer entitled to
credit. ©No shifting of tax burdens by agreement would alter this disposition.
No ghifting of oredit among entities, cther than multiple party certified
project participants, is allowed under the business Linvestment and Jjobs
expansion tax credit statute.

5.14.2 HNo prior certification by the Tax Commissioner is needed in
crder to take the business investment and jobs expansion tax credit under the
nonproject provisions of the credit statute, except that for investment placed
in service c¢r use on or after January 1, 1930, an application for credit must be
filed with the Tax Commissioner in accordance with West Virginia Code §
1i-13C~14(f) and Secticn 14.6 and the subsections thereof of these regulations,

5.14.3 In the case of a subsidiary of a West Virginia parent
corporation which files a consolidated return, it will ke necessary to apportion
the +tax liabilities of the consclidate filler by a payroll factor with a
numerator equal to the West Virginia payvroll directly attributable to the
qualified investment and z denominator egual teo the total West Virginia payroll
cf the consclidated filer. Exceptions to this reguirement may be granted by the
Tax Commissioner, upon reguest, but only if the taxpaver creates a pro forma
geparate filing for the subsidiary entitled to the business investment and jobs
expansion tax credit for purposes of determining the amount cf credit available.
that credit may then be offset against the tax due under the consoclidated
filing. This latter method does not generally work for consolidated multlstate
taxpayers subject to tax under West Virginia Code artisles 11-Z32 and 11-24. in
no case shall the apporticnment factor be applied in such a manner as to apply
credit to shelter income not attributable to gualified investment Irom tax.
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§.14.3 Credit would flow through To 3 corporation shareholders.

If an S8 corporaticn pald the business franchise tax or any other tax
directly as an entity, then the sharehclders themsslves could net cobtalin any
pass through credit against any liability for the sams tax. The amount of
credit remaining after the entity had taken credit would flew through to the
sharehclders in proportion to thelr ownership percentages precissly as would
income of the S corporatien. For multiple party projects, the sharehoclders
should use the same payroll allocation percentage as the 5 corporation under
West Virginia Code § 11-13C-4éb(c)(3) and Sections 4b.3.4 through 4b.3.4.5.d.2 or
Section 5.5.4.1, if applicable, of these regulations for determining the amount
of perszonal income tax against which the business investment and jobs expansion
czx credit for the project ¢an ke taken. In the case of nonproject credit or 2
multiple year projsct, as cpoosed to a multiple party project, the numerator of
the allocation fraction would be the West virginia payroll of the § corporation
attributable to gualified investment, and the dencminator would be the total
West Virginia payroll of the 8§ corporaticn. This zllocaticn percentage or the
allocation percentage described under Section 3.9.4.1 of these resgulations,
which is applicable, should be multiplied by the 8 corporation shareholders’
perscnal income tax on incoms flowing through the S corporation as a condult.
This would determine the amcunt of pezsconal income tfax against which the credit
can be taken by the 3 corporation shareholder.

5.14.5  Credit would flow through to partnership partners.

In the situation where partnerships take the credit, the procedure for the
subsegquent taking of the credit by the partners of the partnership 1s as
follows. If the partnership paid business and occupation tax or any cther tax
direectly as an entity, then the partners themselves cannot obtain the credit
against any liability for the same tax. The pariners should use the same
payroll allocation gercentages as the partnership. Generally, for a nonproject
eradit or a multiple yesr, nonmultiple party project, the numerator is West
Virginia payroll of the partnership attributable to qualified investment and the
dencminator is West Virginia payroll of the partnership. That partnership
payroll allocation percentags or the allocation percentage described under
Section 5.9.4.1 of these regulations, whichever is applicable, should be

multiplied by the partner’'s share of taxon income flowing through the
partnership as a conduit. This will determine the amount of tax against which
the credit can be taken by the partper., The payroll factor would be determined

for the business entity in accordance with these regulations.

5.15 Notwithstanding any provision of these regulations to the contrary,
the taking of the credit set . forth in West Virginia Code article 11-13¢C shall be
subject to the provisions of West Virginia Code article 11-123.

.16, Determination of Tax Sclely Attributable to and the Direct Result of
Qualified Investment.

Under subsection 11-13C-5{b)} ocf the West Virginia Code, the credits
allowable under West Virginia Code Article 11-13C¢ . _can offset only tax
attributable to and the direct result of qualified investment. For those taxes
enumerated in West Virginia Code Section 11-13C-5 which can pe offset by West
Virginia Code Article 11-13C credits, the determination of what portien of the
taxpayer’s total tax 1iability for each such tax that is "tax solely
attributakle teo and the direct result of gualified investment” is typically made
by multiplying the total liability for each tax &y a payroll <£factor. The
payroll factor typically consists of a fractien, the numerator of which 1is
annual payrell of the taxpay2r solely atzributable o and the direct result of
qualified investment, and the denominator of which is total annual West Virginia
payrcll of the taxpayer. AS discussed in Section 4b.3.4 et seg., Section 5.13,
Section 5.14.3 of these regulations, and cther provisions of these regulations,
the payroll factor may be adjusted to accommodate multiple party or multiple
year project status for “taxpayers,  or  to  accommedate circumstances where
taxpayers have gained entitlement to one or ors ccneurrently applicable tax
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credits under West Virginia Code Article 1l-13¢, and te accommodate
circumstances where there is a single, conselidated, composite or unitary tax
filing unit. PO

Subsection 11-13C-5¢3) of the West Virginia Code provides that for tax
vears beginning after December 31, 1992 arnd thereafter, Lf the payroll formula
provisions of subsections :1-13C-5{c) through (i}, inclusive, of the West
Virginia Code, do not fairly represent the taxes sclely attributable to and &hes
direct result of the taxpaver’'s gualified investment, and that of all other
project participants in the business or astivity subject to tax, the Tax
Ccmmissioner may resguire the use of an alternative method of defermining tax so
attributable that will effectuate an eguitable attribution of the tax. '

The enumerated methods are:
1) Separate accounting or identification; or

2) Adjustment to the wages formula to reflect all components ©f the tax
liability; or _

33 The inclusicn of one or more additional factors which will fairly
represent the taxes solely attributable to ~and the direct result of the
cualified investment cof the taxpaver and all other project participants in the
businesses or cther activities sukject to tax; or

43 The employment of any other method to effectuate an egquitable
attribution of the taxes.

£.16.1. Reasons for Rlternate Apportionment.

The purpose of the Business Investment and Jobs Expansion Tax Credit is to
promote net employment growth within West Virginia. In return for nst
employment grewth (e.g. 50_ new jeobs) through capital investment, the 3State
provides tax credits to offset the additicnal taxes directly attributable to the
gualified investment and new jobs. In no case should credits attributable to
one qualified project apply to tax liability unrelated to that projsct. The
purpose behind a mathematical formula (e.g. payroll factor) is to arrive at tax
liability attributable to gualified investment or new Jobs iIn situaticns where
that amount is not clearly identifiable. If a mathematical formula (e.g. 2
payrcll factor) fails to accomplish this result, then an alternative
apporticnment method may be prescribed by the Tax Commigsioner. ZExamples whesre
use of an alternative apportionment formula may be necaessary are as Zfollows.
These examples are not intended tec ke all inclusive. : .

5.16.1.1 The amount of +ax liability attributzabkle to the
qualified investiment, calculated through wse <f the payroll Tfactor or
alternative apportionment method proposed by the taxpayer(s) 1s greater than the

tax liability actually generated by the project, facllity or oberation directly
related to the gualified investment and new jobs on which the credii is based.

5.15.1.2 Use of a payrell factor or cther methed of z2llocation
results in credit being made available to cffset the liabllities of the taxpayer
in an amount larger than the amount of guallified invesiment made by the
taxpayer.

5.156.1.3 There is payrcll facteor manipulation or mismatch. The
payroll factor can sometimes be mismatched with relation o operaticens oxr tax
generating activities resulting from gualifisd inveéstmeént when compared to total
overall opeérations or tax generating activities of a taxpayer. Mismatching <an
be the result of +%he inadvertent structural configuration of a taxpayer’s
operaticns, or it can result from deliberate manipulation of this configuraticn.

For example: Under prior Business Investment and Jobs Expansion Tax Credit
Law, the West Virginia Severance Tax could be offset by the pusiness investment
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and jobg expansicn tax credit, and it can still be offset by taxpayers gualified
under the transition rules of Section 11-13C-14 of ‘the West Virginia Code.

A severance taxpaver "a mineral owner" could have a multitude cf mineral
properties preoducing a severance tax liability Ifor the taxpaver.

1) If the taxpayer were to structure Iits operatieons so
that all of its mineral propertiss were under production by
contract miners, and

2) If the taxpaver formed a business investment and
jobs expansion tax credit multiple party projsct cut of only
cne producing property (one of the many minsral properties
owned by the taxpayer under production and causing a
severance tax liability for the taxpayer), and

3} TIf the participants in the project consist only of
the taxpayer and the centract miners working exclusively on
the business investment and jobs expansien tax credit
operation, and

4y If the employees of the contractors are exclusively
employed in the business investment and jobs expansion tax
credit operation, and

5) If the severance taxpayer had no West Virginia
employees or only employeses working on the business
investment and jobs expansion tax credit project property,

then the payrcll factor attributable to the gualified
investment would be 100%.

The only employees attributable to gualified investment would be the West
Virginia employees cf the contract miners (and the project employees of <the
taxpayer, L1f applicable). All other mineral operations of the taxpayer
generating the severance tax liability of the taxpayer would be operated by
contract miners which are not participants in the project. Thus, the payrcll
attributable te these operations would not be included in the denominator of the
payroll factor for the project participants.

The result of this structural configuration (whether inadvertent or
deliberate) would be te create a payroll factor of 100%, which would allow the
taxpayer to offset 100% of its severance tax liability, even though only a small
part of its severance tax liability would in fact be attributable to gualified
investment. T

5.16.2 Alternate Methods fo
n

r Determining Tax Attributable to
Qualified Investment .in Lieu of, or in Modificatlion of, the Payroll Factor

Method, - - - . - I -

Under Subsection 11-13C-5(3j) of the West Virginia Code, if application of
the payroll factor does not falrly represent the taxes solely attributable to
and the direct result of gualified investment of the taxpayer and all other
project participants in the business or other activities subject to zThe tax, the
Tax Commissioner may reguire, in respect to all or any part of the taxpaver’'s
Pusinesses or activities, Lf reascnable, any of the following methods or any

combination thereof, for determining tax so attributable. These alternate
metheds shall be used when reguired by the Tax Commissioner in lieu of the
pavroll apportionment method, and where required, in lieu of the payvrell

apportionment methods prescribed In Section 4b of these regulations, and the
subsections thersof, or any metheds prescribed in any other sectlons of these
regulations.

5,16.2.1 Separate Accounting or Identification.
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This method entails the specific identification and quantification of zax
solely attributable to and the direct result of gualified investment of the
taxpayer or project participants. Reguired use of the separale accounting cor
identification methed may result in total exclusion of one or more particular
taxes from offset by =he credit, and specific accounting or use of other
appertionment methods as te other taxes.

Separate accounting may be based upcon taxes specifically related to
identifiable gualified investment property, operaticns arising from a facility
constituting gualified investment property, operations directly identifiable
with employess employed to exclusively operate gualified investment property or
equipment or +to perferm operations on a facility constituting gqualified
investment property, Or upon any other pasis; and such determination carn be made
upcn a separate entity, unitary, compesite or c¢onsclidated basis, and upoen the
basis of the affiliated group for all domestic affiliates or all domestic and
foreign affiliates of a given taxpayer or of the participants in a business
investment and jobs expansion tax credit project.

5.16.2.2. - Adjustment to the wages formula to reflect all
components of the tax liability.

This adjustment may entail the creation and appllcation of a payroll factor
which includes all or part of the payroll of all or some contractors and all or
some contract labor for all cr scome entities which operate facilitles for or
otherwise produce income for the taxpayer whose tax attributable to and the
direct result of gualified investment is to be determined. The payrell factor
can be adjusted to create a payroll factor as discussad above, or otherwise as
determined by the Tax Commissioner, determined on a separate entity, unitary,
composite or consclidated basis, and upon the basis cf the affiliated greoup for
all domestic affiliates or all deomestic and foreign affiliates of a given
taxpaver or of the participants in a business investment and jobs expansion tax
credit project. '

5.16.2.3. ©he inclusicn of one or meore additicnal factors which
fairly represent the taxes solely attributable to and the direct result cf the
qualified investment of the taxpayer and all other project participants in the
businesses or other activities subject to tax. . SO

£.16.2.3.1.. In additien to, or in lieu of, the application
of the payroll factor or an adjusted payroll factor or separate accounting or
identification, or any combination thereoci, as described in these regulations,
the Tax Commigsisner may prescribe application cf a property factor.

The property factor is a fracticn, the numeratcr of which is the average
value of the individual taxpayer’s or project participant’s real and tangible
personal property owned or rented by it in this State during the taxable year
which constifutes property purchased or leased for business expansion as defined
in Section 11-13¢~-3(b), o©f the West Virginia <Code, and in which gqualified
investment has been made, or which constitutes property purchased or leased for
business expansion as defined in Section 11-13C-14(e) of the West Virginia Code
in which gualified investment has been made; and the denominator of which is the
average value of the individual taxpaver’s or project participant’s real and
tangible psrscnal property owned or rented and used by it in +this State during
the taxable year.

For purposes of calculating the property Zfactor, property owned by the
taxpayer or partic¢ipant shall be valued at its original cost, adjusted by
subseguent  ¢apital additions or improvements thersto and partial dispcosition
therecf by reascn of sale, exchange, abkandonment, &tc. Fropariy rented by the
taxpayver or participant from others shall ke valued at eight (8) times the

znnual rental rate. The anntal rental rate is the annual rent paid directly or
indirectly, by the taxpayer or participant for its benefit, in money or other
consideration for the use of property. This would include any amount payable

for the use of rezl or tanglble personal property or any part therecf, whether
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designated as a fixed sum of meoney or as a percentage of sales, profits or
otherwise. It would alsc include any amount payable in additional rent or in
liesu of rents, such as interest, taxes, insurance, repairs or any other items
which are reguired to be paid by the terms of the lease or other arrangement,
not ineluding amounts paid as service charges, _such as utilities charges,
janitor service charges, etc. If a payment Includes rent and other charges
unsegregated, the amount of rent shall ke determined by consideration of the
relative values of the rent and other ltems.

The value of movable tangible personal property used both within and
without this Staze shall be included in the densminator to the extent of its
utilizatien in this State. The eoxtent of such utilization is determined by
multiplying the original cost of such property by a fraction, the numerator of
which is the number of days of physical location of the property in this State
during the taxable pericd, and the denominator of which is the number of days of
physical location o©f the property everywhere during the taxable year. The
number of days of physical location of the property may be determined on a
statistical basis or by such other reasonable method that is acceptable to the
Tax Commissioner. ‘ ’

Leasehold improvements are treated as property owned by the taxpayex oOr
participant regardless of whether the taxpayer or participant is entitled to
remove the improvements cor the improvements revert to the lessor upon expliration
of +the lease. Leasehold improvementis are included 1n the property factor at
their criginal cost. _.

The averags value of property is determined by averaging the wvalues at the
beginning and end of the taxable year. The Tax Commissioner may reguire the
averaging of meonthly values during the taxable y2ar if substantial fluctuations
in the values of the propsrty exist during the taxable year, or where property
is acguired after the beginning of the taxable year or is disposed <f, or the
rental contract ceases before the end of the taxable year.

5.16.2.3.1.2 .The oproperty factor can bke applied
alone, on 4in combination with one or more other Zfactors or methods of
allocation, as prescribed by the Tax Commissioner.

In the case of =z simple direct application of the property factor not in
combination with one or more other factors, the taxpayer’'s or participant’s
total tax liability for a given tax weould be multiplied by the property factor.

Typizally, where the property factor would be zpplied in comblnation with
one other factor, the property factor would be added to the other factor, and
the sum of the twe factors would then be divided by two. The total tax
liability would then be multiplied by the result in order to determine the
amount of the tax liability solely atiributable to and the direct result of
qualified investment.

The Tax Commissioner can prescribe alternate methods for combining the
property factor with other factors or other methods of determining tax solely
attributable to and the dirsct result of gualified investment.

£.186.2.4. The employment of any other method to effsctuate an
eguitable ettributicn of the taxes to reflect tax solely attributable and the
direct result of gualified investment.

5.15.3. Under Subsection 11-13C-3(%} of the West Virginia Code, with
regard to investment placed into service or use prior to April 10, 1883,
taxpayers having a specific written determination from the Tax Commissioner that
the taxpayer is authorized or reguired "o take credit against tax not
attributable to qualified investment shall not be subject o the alternative
allocation of credit provided for under Subsection 11-13C-5(J) of the West
Virginia Code. This exception shall not be applicable if the taxpayer falled to
provide information requested by the Department of Tax and Ravenus, or its
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predecesscr, the West Virginia Tax Department, or if the taxpayer had knowledge
or ghould have had knowledge of information necessary for the Department of Tax
and Revenue to make an informed analvsis and determination pertaining to the
actual application of the credit but failed to disclese such information teo the
Department. -

§ 110=-13C-5. Qualified investment.

6.1 General. - The qualified investment In property purchased or leased
for business expansion shall be the applicable percentage of the cost of each
property purchased or leased for the purpcse of business expansion which 1is
placed in service or use in this State by the taxpayer during the taxable year.

6.1.1 ~The cost of property purchased prior to March 1, 1985, but
placed in service or use in a new or expanded business facility on or after that
date and prior to March 10, 1950 can censtitute a base for gqualified investment.
The c¢ost of other property meeting the definition of property purchased or
leagsed for business expansion as set forth in Sectien 3 of these regulations can
constitute a base for gualified investment.

6.2 Applicable percentage. - For the purpose of Section €.1 of these
regulaticons, the applicable percentage of any property shall be determined under
the folleowing table:

IF USEFUL LIFE IS: __ _ THE APPLICABLE DERCEINTAGE IS:
4 years or more . )
but less than 33-1/3
& years cor morege ' : -
but less than - £6=-2/3
8 years or mere . . 100

The useful life of any property, for purposes of this Section, shall be
determined as of ths date such property is first placed in service or use in
this State by the taxpayer, determined in agcordance with federal income tax
law.

£.2,1 Without regard to the depreciation practice of the taxpayer,
the life of an asset for purpcses cof the business investment and jobs expansion
tax credit should be the actual economic life of the particular asset. The
Department of Tax and Revenue will accept the se-salled facts and circumstances
doctrine formerly prevalent under faderal income tax law. A taxpayer may use
the federal income tax asset depreciation range midpoint useful life for
purpeses cof the business investment and Jobs expansion tax credit, but should
increase or decrease that useful life Lf particular £facts and circumstances
applicable £o the particular asset reasonably warrant such an adjustment.

The taxpayer may use another reasonable method of determining actual useful
life. However, the Accelerated Cost Recovery System (ACRS) or Medifled
accelerated Cost Recovery System (MRCRS) depreciation pericds may not be used to
determine useful life for purpcses of the business investment and jobs expansion
tax credit.

6.3 _Cost. = For purposes of Section 6.1 of these regulations, the cost cf
each property purchased for business expansion shall be determined under the
following rules: ‘ - = -

£.3,1 Trade-ins. - Cost shall not include the value of
in trade cor exchange for the property purchased for business exXpan

=]

roperty given
ion,

6.3.2 Damaged, destroyed or stolen property. - If property is damaged
cr destroyved by fire, fleod, storm or other casualty, or 1is stolen, the cost of
replacement property shall not include any  insurance procesds received in
compensation for the loss. . -
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£€.3.3 Rental property.

£.3.3.1 the cost of real property acguired by written lease for
2 primary term of ten (10) years, or longer, shall be cne hundred percent {100%)
of the rent reserved for the primary term of the lease, not to excesd twenty
(20) years. : :

5.3.3.1.a A lease of realty must have a primary term of at
least ten (10) years in order to gualify for the business investment and jobs
expansion tax credit. The fact that a iease having a shorter primary term is
renewable will not satisfy the ten (10) vear primary term requirement. The
right of a lessee to terminate a_ lease of real property with a stated term of
ten (10) years or longer prior to the expiration of that term does not preclude
such property from gualifying as gualifisd investment property as defined by the
Business Invesiment and Jobs Expansion Tax Credit Act.

6.3.3.2 The cost of tangible personal property acguired by
written lease for a primary terwm of:

£.3.3.2.2 Four (4) years, or lbnger, shall be wone-third of
the rent reserved for the primary term of the lease;

6.3.3.2.b Six (&) years, or longer, shall be two-thirds cf.
the rent reserved for the primary term of the lease; or

£.3.3.2.c _Eight (8) vears, or longer, shall ke one hundred
percent (1C0%) of the rent reserved for the primary term cf the lease, not to
exceed twenty (20) years: Provided, That in no event shall rent reserved
include rent for any year subseguent to expiration of the book life of the
equipment, determined using the straight line method of depreciation. .

6.3.3.3 Where one (1) multiple party cercified project
participant leases project investment propsrty as lessor to a project
participant lessee, the measure of investment for the purposes of the business
investment and jobs expansion tax credit is the cost of the property te the
lessor rather than the rent reserved for the primary term of the lease. This is
because the cost of the property to the project as an enterprise would be the
amount paid to ths non-participant from whom 1t is acguirdd by any project
participant. Internal payments between project participants would not count as
investments made by the project as an enterprise.

6.3.3.4 For property ascguired or leased subseguent .o March 10,
19$0, property shall not be treated as rented or leased property which the
taxpayer is reguired to show on its books and records as an asset under
generally accepted accounting principles of financial accounting. If thne
taxpayer is prohibited from expensing the lease payments for federal income tax
purposes, the property shall be treated as purchased property for purposes of
this credit. See West Virginia Code § 11-13C-14(e)(5)-

5.3.4 Property purchased for multiple use. - In the case cf property
purchased for use as a component part of a new or expanded business taxable
under West Virginiz Code article 11-12a and used as a compenent part of a new or
expanded business %axable under West virginia Code article 11-13, the cost
thereof shall be apportioned between such businesses. The amount apporticred to
each such new or expanded business for which credit is allowed under West
virginia code article 11-13C. shall be considered as a gqualified investment
subject to the conditicens and limitatlons of West Virginla Code article 11-13C.

6.3.4.1 Multiple use property will gualify for the business
investment and jobs expansion tax credit in the amount of gualified investment
apportionable to an enterprise entitled to credit. Rctual usage of the propercy
must be the criterion for apportiocning the amcunt of investment attributable to
the business investment and jobs expansion tax cradit enterprise and the amount
not so attriputable. apportionment of usage measured on the basis of time,
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units of production, power usage, vayroll, raw materials usage or other means
will be considered on a case-by-case baslis.

In circumstances where the proportional usage of the multiple use property
petween the gualified and nongualified enterprises will be relatively stable
throughout the ten (10) year credit period &and 1s known oOr reasonably
ascertainable, the investment apportioned to the gualified enterprise may be
treated like any cther gqualified investment gquantifiable at the ~ime the
qualified investment preoperty is placed in service or use.

Credit would be available for the usual ten (10} year c¢redit period (with
possikle rebate credit carryover up to year thirteen (13} for the amount of
investment apportioned tc the cualified enterprise adjusted by the useful life
percentages set forth in West Virginia Code § 11-13C-6.

Where proportional wusage of the multiple use property will wvary
gignificantly from vear to year between the guantified investment will be
treated as nonguantifiable investment. Such nonguantifiable investment in
property placed in service or use subsgguent to March §, 1990 will . not gqualify
for credit. e — e e _

For multiple use prdperty having such variable us2 from year to year placed
in service or use prior to March 10, 19%0, thes amount of guallified investment in
the property annually available and arising from that year will be total
investment in the particular multiple use property, adjusted by the useful life
percentage computation regquired by West Virginia Code. § 11-13C=6(b), divided by
ten {10} (the number of years over which the credit is applied), and then
multiplied by the annual percentage of usage of the property in the gqualified
enterprise for the year. - - -

(Investment X Useful Life Percentadge) I ~ Annual Usage
{ 10 ) Percentage

This procedure will determine the amount of credit apportionakle to the
qualified enterprise for that year to be taken in that year and in each year
thereafter for a total of ten (10) years.

The determination of this amount shculd bs made for each year of the useful
life of the preperty, and the amount sp determined will then become an annual
credit amount to be applied for a pericd of ten (I0) yvears, Each vear of useful
life of the property up to ten years will add a layer of credit to be taken for
ten (10) vyears. Thus, for example, for six (6) yesar property, credit would ke
created in year one (1) tc be applied between years one (1) to ten (10}, and in
year six (&), credit would be created to be applied in year six (%) through year
fifteen (13).

£.3.5 Self-constructed property. - In the case of self-construsted
property, the c¢ost thereof shall be the amount properly charged to the capital
amount for depreciation in accdrdante Wwith federal income tax law.

5.3.6 Transferred property. - The cost of property used by the
taxpayer out-of-state and then brought into this state, shall be determined
based on the remaining useful life of the property at the time it is placed in
service or use in this State, and the cost shall be the original cost of the
property %o the taxpayer less straight line depreciation allowable for the tax
years or portions thereof taxpayer used the property outside this State. In the
case of leased tangible personal preperty, cost shall Dbe based on the rericd
remaining in the primary term of the lease after the property is brougnt into
this State for use in a new or expanded business facility of the taxpayer; and
shall be the rent reserved for the remaining pericd of the primary term of the
lease, nect to exceed twenty (20) years, or the remaining useful iife gf the
property (determined as aforesaild), whichever is lsass.

5§.3.7.1 Natural resources in place purchased or leasesd prior to
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March 10, 1990. - In the case of natural resources in place, the property must
be capable of sustained producticn for a periocd of at least ten (10) years. If

this gualification is met, then the gqualified investment 1s one hundred percent
{100%) of the purchase price of the natural resscurce in place that is
attributable %o ten (10) years of producticn, but not more than twenty (20)
years cof producticn. If such price is not guantifiable at the time the mining
operaticn is placed into production, cost shall bz determined annually and shall
be the amount of royalties actually paid to the owner of the natural resource in
place during each year for a total period of ten {10} years. The amcunt of such
royalties multiplied by the taxpayer’s new jobs percentage (determined at the
time the mining operaticn is placed in service or use} divided by ten (10)
establishes +the credit allowable each vyear for ten (10) successive years
beginning with the year in which the royalties were pald. For purposes of this
subsection the new jobs percentags is determined for ysars one (1) and two (2)
according o the taxpayer’s estimate of the number of new jobs which will be in
place in year three (3), and is determined feor year three (3} and all subseguent
years in accordance with Section 7.6 of these regulations.

6.2,7.1.a Although for property purchased or leased prior
to March 10, 1950, lease or mineral royalty payments which are not quantifiable
at the time investment is first placed in service or use by reason of the
variability of thes amount of payments to be made from pericd to pericd may be
accumulated year by year for a period of ten (10} years, this provision merely
sets out a procedure for measuring investient in property which <ould not be
measured by determining the amount paid for the property at the time the
property is placed in service or use. The statute does not permit the placement
of property into service or use in any year beyond the first taxable year or in
the case of multiple vear certified projects, three (3) tax years. It merely
determines the amount paid for that property over the ten (10) year use period
of the property. .

6.3.7.2 Natural rescurces in place purchased or leasad
subsequent to March 9, 1850. =~ Natural.resources in place purchased or leased
prior tec March 1, 1985, or purchased or leased after March 1, 1985 pursuant to
an opticn to purchase or lease such natural resources in place acgulred pricer to
March 1, 1985 but exercised in whole or in part on or after March 10, 19%0; and
natural resources in place purchased or Lleased on or after March 10, 1890,
unless pursuant to a written contract to purchase or lease executed priocr to
March 10, 1990, shall not constitute property purchased or leased for business
expansicn, and investment in such property shall not gqualify for this credit.

6.3.8 Nonguantifiable investment. - Property purchased or leased on
or after March 10, 1950, uiless pursuant te a written contract to purchase or
lease executed prier to March 10, 1$%0, the cost or consideration for which
cannct be guantified with any reasonable degree of accuracy at the time such
property is placed in service or use will not constitute property purchased or
leased for business expansion upon which cresdit can be based: Provided, that
when the contract of purchase or lease specifies a minimum purchase price or
minimum annual rent the amount thereof shall be used to determine the guallified
investment in such property under West Virginia Cods § 11-13C-% if the properiy
otherwise qualifies as property purchased or leased for business expansion.

g 110-13C-7. “New fYcbs percentage.

7.1 In general. - The new jobs percentage 1s based on the number of new
jobs created in this State that are Qirectly attributable to the gualified
investment of the taxpayer.

7.2 Applicable percentage. - For the purpese of Secticn 7.1 of these
regqulations, the applicable new jobs percentage shall be determined under the
following table:

IF TEE NUMBER OF . . TEE APPLICABLE
NEW JOBS LS: i _PERCENTAGE IS:
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1,000 S0
760 80
520 ' 70
280 &0

50 50

7.3 When a Jjob is attributable. - An employse’s positlon Is directly
attributable to the gualified investment if:

7.3.1 the employee’s service 1is performed cr his base of operations
ia at the new or expanded business faclility;

7.3.2 the pesition did not exist pricr to the construction,
renovation, expansion cor acguisitlion of the wusiness facility and the making of
the qualified investmesnt, or will qualify as a saved job under West Virginia
Cede § 11-13C-1l4(e)(4); and i

7.3.3 but for the gualified investment, the position would not have
existed. . B

7.3.4 Where under a collective bargaining seniority system, new jobs
at a new facility are actually filled by persons whe hzve been employees of the
zaxpayer for some time and where the newly hired employees will back=fill the
jebs vacated by such long-time employees, the positions created by the new
investment will constitute pew jecbs for purpcses of the business investment and
jobg expansicn tax credit, notwithstanding the fact that they ars filled by
employees who have been employed by the taxpayer in other positiens for some
time prier to the placement cof the investment into service or use.

For purposes of making the payroll factor calculations reguired under West
Virginia Code §§ 11-13C-4b and 11-12C-5, the payroll of new employees and
"wages, salaries and other compensation paid during the taxable year Lo all
employees of +the taxpayer in this State, whose positions are directly
attributable teo the gqualified investment” relating to such senlority system
filled jobs will be the payroll of emplovees filling the new positions, not
payroll of new hires employed to mack-£il1l the existing positions.

7.3.5 The individuals holding new Jobs can be replaced Dby other
individuals, and the job title applicakle to those jobs can be changed, and it
is even possible that certain job positions may evolve into other functional
positions inveolving new or different operational duties. However, it IS
necessary that the fifty (50) or more jobs created during the period between the
aprlicable statutory datss be identilied and continue in a manner traceable to
their original creation. Only these jobs will county foward the determination
of the amount of credit available.

For determining new jobs £illed by new emplovees and for determining
whether a job is attributable to gualified investiment, it is irrelevant that Job
titles or job functiens may change or that jobs are filled by individuadls
different from those originally holding the positions.

Factors which indicate that a Jecb is dirsctly attributable to gqualified
investment include, but are not limited to: the fact that 2 job is at or in a
new business facility constituting gualified investment, that a Jjeop entails
operation, maintenance, management or support of machinery or eguipment which
constitutes gqualified investment, that a job did neot exist prier to the
placement of investment in service or use at a héw or expanded business facllity
and that a job is an integral part oI the business operation of a new business
facility or of the expanded business operations of an expanded business
factlity. ) ’ oo

7.3.5.1 If a project participant ended employment CoOntLracts with,

a participant which was a contract employer and replaced that contract
employment with its own or some other particlipant’s newly hired gmployees, the
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loss of the contract jobs from the project would not county as lest jobs if
those jobs were then filled by new hires employed by any other participant in
the project. The number of jcbs attributable to the project investment would be
unchanged. It would be irrelevant that the project participant employing the
persons f£filling the jobs had changed. : )

However, Lf a contractor providing jobs tc the project were eliminated, and
the jobs formerly performed by &the contract employess were performed by
employees who were already holding project jobs, then the total number of Jjobs
attributable te project investment would decrease, and the jobs lost would be
counted as such in making the new jobs determination for purposes of caleulating
the credit and for calculating the payroll factor for Jjobs attributable to
qualified investment.

7.3.5.2 Construction worker jobs held during the construction of
a facility or start-up management or start-up consulting Jobs which are
temporary or not permanent jops resulting from the placement of gualified
investment into service or use canmot gualify as new jobs even though such jobs
may last for a substantial perisod of Linme, éven a period of years.

7.4 Certification of new 3jobs. - With the annual return for the taxes
imposed by West Virginia Code articles 11-12a or 11-13 flled for the taxable
year in which the gualified investment is first placed in service or use iln this
State, the taxpayer shall estimate and certify the number of new Jobs reasonably
proejected to be created by it in this State within the pericd prescribed in
Secticn 7.6 and the subsections therecf of these regulations, that are, or will
be, directly attributable te the gqualified investment of <the taxpayer:
Provided, That on and after July 1, 1987, the phrase "taxes imposed by West
Virginia Cods articles 11-12a or 11-13 (or both) shall mean taxes imposed by
West Virginia Code articles 11-13, 11-13a, 13b, 21, 23, and 24 {(or any one-or
coembination of such articles). '

7.5 Eguivalency of permanent employses. — The hours of part-tims employess
shall be aggregated %to determine the number of esguivalent full-~time employees
for the purpose of Secticn 7.2 hereof for the purpose of determining the new
jobs percentage, but not for the purposes of Section 7.3 hereof for purposes of
determining the West Virginia Code § 11-13C-5(c), (d), (e). (L), (9}, (hy, (i3,
(31(1)(B) and (3)({1)(¢c) payroll factor multiplier, but the West Virginia Code
§ 11-13C-4b(c){3) multiple party certified project payroll factor will include
part-time emplcoyess’ payroll. See Section 4b.3.4 through 4b.3.4.86.d.2 and
Section 5.13 of these regulatiocns.

7.8.1 West Virginia Code § 11-13C=7(e) resads as fcllows:

Equivalency of permanent employees. - The hours of
part-time employees shall be aggregated to determins the
number of sguivalent full-time employees for the purpose of
subsecticn (b) hereof but not for the purposes of subsection
(c) hereci.

This provision excludes part-time empleoyees from gqualifying as employees
holding jobs "directly attributable to the gualified investment” under Section
11-13C-7{c). - i S T T

West Virginia Code § 11-13C=4b(d) and Wes:t Virginia Code § 11-13C-2(b){13)
define a part-time basis job as one be2ing performed at least twenty ({20) hours
per week for at least six (6) months during the taxable year. For temporary or
seascnal jobs, unlike part-time jobs, as cefined above, the hours cannct be
aggregated to determine eguivalent full-time employees. Indeed, temporary or
seasconal employess are specifically excluded from the definiticn of "permanent
employees" as defined in West Virginia Code §§ 11-13C-4b(d) and 11-13C-3(b)(13),
and payrcll of seasonal and tenpdrary employees cannot be included in the
apportiomnment fraction numerator for multiple parvy project participants or any
cther project or nonproject credit taker.

47




State Tax Department
Title 110
Series 13C

7.5.2 only those part-time jobs where the employee is customarily
performing work related duties at least twenty (20) hours per week for at least
six (6) months during the taxable year, may be counted as part-time jobs for
which full-time job eguivalency can be calculated for purposes of the business
investment and jobs expansion tax credit under West virginia Cede § 11-13C-7(2).
Tempeorary cr seasonal employment may not be counted toward the determination of
the number of new jobs created for purposes of the credit.

7.5.3 If émployees are employed for less than six (63} months during
the vyear, even though they may work more than twenty (203 hours per week, or
even a full forty (40) hours per week or nore during that part of the year when
they are working, they will not fall within the statutory definition of new
employees, and may net be counted for +the determination of the amount cof the
crodit available. Likewise, any part-time job held by an employee working six
(6} mecnths or more per year but lass than the statutory minimum of twenty (20)
hours per week cannot be counted for the determination ©f the amount of credit
available.

7.5.4 Jobs transferred into Wast Virginia from outside of the State
will constitute new jobs for purposes of the West Virginia business investment
and jobs expansion tax credit, provided that the new Jjobs are within West
Virginia, are created within the statutory time requlrements and are held by
West virginia domiciled West Virginia residents. It Lz quite acceptable LI
persons domiciled or residing cutside of West Virginla meve Into West Virginia
and become West Virginia domiciled West Virgintia residents in order to fill jobs
created in or moved into West Virginia. i

7.6 Redetermination of new jobs percentage. - With the annual return for
the taxes imposed by West Virginia Code article 11=-21 or 11-24, filed for the
third taxable year in which the gualified investment ig in service or use, the
taxpayer shall certify the actual number of new Jjobs created by Lt in this
State, that are directly attributable to the gualified Llpvestment of the

taxpayer. For purpcses of this credit, the third taxable 'vear shall be the
second tax vyear_subseguent Lo the tax year during which investment 1is first
placed in service or use. The third taxable vyear for multiple vear certified

projects is coterminous with the "three ¢(3) year" multiple year investment
pericd, as determined under Section 4.3 of these regulations.

7.6.1 £ the actual number of jobs created would result in a higher
new jobs percentage, the credit 21lcwed under West Virginia Code article 11-13C
shall be redetermined and amended returns filed for the first and second taxable
years that the gualified investment was in service or use in this State.

7.6.2 If the actual number of jobs created would result in a lower
new jobs percentage, tha credit previously allowed under West Virginia Ceode
article 11-13C shall be redetermined and amended returns filed for the first and
second taxable years. In applying the amount of redetermined credit allowable
for the two preceding taxable years, the redetermined credit shall first be
applied to the extent 1t was originally applied Ln such prior two {(2) years to
personal Lncome taxes, then to corporation net income taxes, then to business
franchise taxes, then to telecommunications taxes, then, for credit relating =o
original taxable periods prior to March 10, 19%0, to severance taxes, then te
carrier inceme taxes and 1astly to business and cccupation Taxes, then to the
sales and_ use taxes. Any additional taxes due under West Virginia Code
chapter 11 shall be remitted with £he amended returns filed wirh the Tax
Commissien, alcng with interest, as provided in West Virginia Cede § 11-10-17,
and a ten percent (10%) penalty, which may be waived by the Tax Commissioner if
the taxpaver shows that the overclaimed amount of the new Jjobs percentage was
due to reasonable sause and not due td williful naglect.

7.6.2.1 West Virginia Code § 11-313C-3(b)(13}, in defining the

term "new employess" for the purpese. of determining the number of new Jjobs
attributable to gualified investment, states, in relevant part, that:
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In nc case shall the new employees allowed for purposes of
this credit exceed the tctal increase in the taxpaver’'s
employment in this state.

Thus, the allowable amount of credit must always be pased upon the net number of
new jobs created. Any decrease in the number of West Virginia employees in any
area or segment ©f a taxpayer’s business muszt county directly against the number
of new jobs attributable to gualified investment over the {gersrally) ten (10)
year credit period. - ’

7.6.3 Calculation of new jobs attributable to qualified investment
placed in service or use after March 9, 1%990.

7.6.3.1 The taxpayer shall determine the number of new jobs in
place in the third taxable year or, for small businesses, any taxable year,
attributable to gqualified investment by calculating  the average number O©Of
fuli-time and squivalent part-time new emplovees heolding new Jjobs attributable
to cgualified investment for each menth of the third taxable year or, for small
business <taxpayers, the taxable year, then totalling the meonthly averages and
dividing that total by twelve (12).

%.6.3.2 The Tax Commissioner may prescribe alternative methods
for determining the number of new jobs in place in the third taxable year or,
for small businesses, any taxable year, attriputable to gualified investment in
circumstances where such alternative methods are determined by the Tax
Commissioner to be appreopriate for -asecertaining an accurate and realistic
determination of new jobs attributable to gualified investment.

7.6.4 calculation of new jobs attributable to qualified investment
placed in service or use prior teo March 10, 19%0. :

7.6.4.1 The number of new jobs in place in the third taxable
year attributable to quaiified investment shnall be determined as the average of
fhe number of full-time and eguivalent part-time new employees holding new jcbs
attributable to gqualified investment employed Dy the taxpaver on the first day
of the third taxable year and the last day of the third taxable year.

7.6.4.2 At +the taxpaver’s elestlion the taxpayver may determine
the number of new 3Jobs in place in the third taxable year or, £for small
businesses, any taxable year, attributable to gualified investment by
calculating the average number of full-time and eguivalent part-time new
emploveses holding new jobs stfriputable te gualified investment for gach month
of the third taxable year or for small business taxpayers, the +taxable vyear,
then totalling the monthly averages and dividing that total by twelve {124
Provided, That use of this secticn is mandatory for small business taxpayers,
and is not subject toc election.

7.6.4.3 The Tax Cocmmissioner may prescrikbe alternative methods
for determining the number of new jobs In place in the third taxable year
attributable to gualified investment Iin circumstances where such alternative
methods are determined by the tax Commissicner to be appropriate for
ascertaining an accurate and realistie determination of new jobs attributable To
gualified investment. Tt oo T =

§ 110-13¢-7a. Small businegs_credit.

7a.l For purposes of these regulations and West virginia Code § 11-13C-7a
the term small business is defined in coction 2.7% and the subsections thereof
of these regulations. The annual gross pavroll and annual gross recelpts
amounts described in Section 3.26 of these regulations shall be prescribed by
increasing the amount of each by the cost-of-living adjustment for such calendar
yvear. Such increass shall ke calculated based upon the statutory annual payrell
ind annual gross raceipts amounts prescribed for the period of July 1, 1987 to
December 31, 19838. The annual gross pavroll, annual gross receipts and median
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annual compensation reguirements of this Section and Section 3.26 of these
regulatiens shall first be determined for any taxpayer in the year when
qualified investment is first placed in service or wuse -as detsrmined in
accordance with Section 4 and the subsections thereof of the regulations.

7a.1.1 Cost of living adjustment. - For purposes of this Section and
the subsections thereof, the cost-of-living adjustment for any calendar year is
the percentage (if any} by which:

7a.1.1.1 The consumer price index for the preceding calendar
vear exceeds

7a.1.1.2 The consumer price index for the calendar year 1987.

7a.1.2 Consumer price index for any calendar year. =~ -FOr purposes of
subsection 7a.l1.1, the consumer price index for any calendar year is the average
of the Federal Consumer Price Index as of the close of the twelve ({12) month
period ending on August 321 of such calendar year.

7a.1.3 Consumer price index. - For purpcosses of subsectlion 7a.l.2, the
term "Federal Consumer Price .Index" means the last consumer price index for all
urban consumers published by the United States Department of Labor.

7a.1l.4 Rounding. --If any incrzase under subssction 7a.1.1 is not a
multiple of fifty dollars (550}, such lincrease shall be rounded to the next
lowest multiple of fifty dellars (550).

7a.2 Bmount of credit allowed.

7a.2.1 Credit allewed. - An eligible small business taxpayer shall-be
allowad a credit against the portion of taxes described in West Virginia Code
§ 11-13C-5 imposed by this State that are attributable to and the direct
consequence of the eligible small business taxpayer’s gualified investment in a
hew or expanded business in this State which results iR the creation of at least
ten (10) new jobs. The amount of this credit shall be determined as provided in
West Virginia Code § 11-13C-7a and this Secticn 7a <f these regulations and the
subsections thereof.

7a.2.2  Amount of credit. - The amount of credit alleowable under this
section and West Virginia Code § 11-13C-7a is determined by dividing the amount
of the eligible small business taxpayer’s qualified investment {determined under
Section 6 of these regulations) in "property purchased for business expansion"
(as defined in Section 3 of these regulations) by ten (10}. The amount of
qualified investment so appertioned to each year of the ten (10) vyear credit
pericd shall be the annual measure agalinst which the taxpayer’s annual new Jjobs
percentage (determined under subsection 7a.4) 1i1s applied. The product of this
calculatien establishes. the maximum amcunt of credit allowaple each year for ten
{10) consecutive years under this secticn due to the gualified investment.

7a.2.2 Application of credit. - The annual credit allowance must be
taken beginning with the taxable year in which the taxpaver places the gualified
investment intec service or use in this State, unless the taxpayer elects to
delay the beginning of the ten (10) year credit period untii the next succeeding
taxable year. This 2lection shall be made in the annual incomé tax return flled
under West Virginia Code chapter 11 by the taxpayer for the taxable vyear in
which the qualified investment 1s placed .in service or use. Once made, this
election cannot be revoked. The annual credit allowance shall be taken and
applied in the manner prescribed in West virginia Code § 11-13C-8% and Sectlion 5
cf these regulations and the subsections thereof.

7a.3 New 3jobs. - The term "new jobs" has the meaning ascribed to it in

Secticn 2 of these regulations: Provided, That the median compensatlon of such

new jobs shall not be less than eleven thousand dollars ($11,000) per year and

that beginning January 1, 19838, and each January lst thereafter, the Tax
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Commissioner shall adjust the median annual compensation specified in this
sestion by increasing the amcunt therscf by the annual cest-of-living adjustment
determined under Section 7a.l of these regulations and the subsections therect.

7a.3.1 Median annual cempensatien shall be not less than the
following amounts for the following time periods:

Median Annual Compensation

Period Not Less Than
July 1, 1987 to December 31, 1288 . . 11,000
January 1, 1989 to December 31, 1988 - $11,450
January 1, 1390 to December 31, 1930 $12,000.

7a.3.2 Median annual compensatlion shall be determined by arranging
the annual compensation amount of each employee in a hierarchy ranking such
amcunts from lowest to highest and then selecting that element from the range of
so arranged amounts (elements) which is the "middle number,” i.e., that element
which has an equal number of elements in the range of elements which rankX above
and below ift.

7a.3.3 In the case of a range having an even number of elements, the
rmedian is the averags of the tws (2) "middle numbers," i.e., one half {1/2) of
the sum of the highest ranked element of the lower half of the range and the
lowest ranked element of the upper half of the range.

EXAMPLE 1:

an emplover has fifteen employees each of whom has an annual compensatlion
as follows: .

Annual i . _ Annual

Compensation _ L Compensation
Employee 1 12,000 . . Employee S 75,176
Employee 2 14,54% Employse 10 60,000
Employee 3 100,250 Employee 11 9,800 7
Employee 4 50,123 Employee 12 10,111
Employee 5 28,189 . Employee 13 . 11,111
Employes & 32,047 Employee 14 15,207
Employee 7 8,000 T Employee 15 17,000
Employes 8 16,030 ’ o .

The range of elements from lowest to highest is:

Rank ' o Rank

1. 8,000 lowest ranked element 9. 17,000

2. 8,800 . i0. 28,18%°

3. 10,111 T — B R T 32,047

4. 11,111 P 0~ 50,123

5. 12,000 i 13. 80,009

6. ‘14,545 14. 7%,175° .

7. 15,207 - . " 15. 100,250 highest ranked element

8. 16,030 medizan element

The median element or the "middle number” in the range is the 8th ranked
element. .In this example, the median compensation of the business 1s $15,207.
out of 15 elements, 7 elements are ranked below the 8th element and 7 elements
are ranked above the 7th element. Medizn compensation is §156,030.

EXAMPLE 2:

A business has 12 emplovess, each of whom Lis nnually compensated as
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follows:
annual o o _ Anpual
Compensation L Compensation
Employee 1 5,542 . . Employee 7 12,418
Employee 2 19,121 - Employee 8 10,000
Employee 3 178,007 Employee 2 10,125
Employees 4 21,068 . . Employese 10 9,168
Employee 5 18,270 Employese 11 270,000
Employees & 15,500 : Employee 12 11,125

The range of =lements from lowest to highest is:

Rank _ o
1. 8,168 lowest ranked element
Lower 2. $,542
Half - 3. 10,000

4. 10,121
5. 10,125
6. 11,1253

------ ¥ [EPRTS = $11,771.50 median

7. 12,4183 2

g. 15,500 -
Upper 9. 15,270
Half 10. 21,068

11. 175,007 i o : -
12. 270,000 . highest ranked glement

The average of the highest ranked element of the lower half of the range
and the lowest ranked element of the upper half of the range L3 $11,771.50C.
This is the median for the given range.

7a2.3.4 The compensation of an employee employed on & seasonal or
temporary basis or not employed full time as defirned under Sectiocn 3.15.2.3 of
these regulations or an employee not employed part-time as defined under Section
3,15.2.2 of these regulations shall not be counted in thes determination of the
median salary.

72.3.5 For purposes of determining median compensaticon for part-time
employees, the salaries of such emplcyees shall be "aznnualized.”

7a.3.5.1 The salary of a part-time employee is annualized by
mulziplving the hourly compensaticn of the part-time employee by the number of
hours in the normal work year for full-time employees of the business.

7a.2.5.2 The annualized compensation for each part-time employee
ie treated as an.element in the range of numbers usad to determine median annual
compensation of the business.
EXAMPLE 3:

A part-time employee of a business works 27 hours per week, 50 weels per
yvear, and is not entitled to paild vacation. The normal work week of a full-time
employee of the business is 40 hours per week, and full-time employess are paid
for 52 weeks per year, including 2 w22ks paid vacation. The part-time emplovee
makes $6.00 per hour. The number of hours in a normal work year for full-time
employees is: : :

40 Hr./Week X 52 Weeks Per Year = 2080 Hr./Year

Although %the part-time employee works only 1350 hours per year for total
annual gross compensation of $8,100, the annualized cempensation . of _the
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part-time employee would be 2080 Hr./Year X 3$6.00 Per Hour = $12,480.

The figure to be used in the range o¢f numbers determining medlan
compensation is §12,480, and not $8,100.7 .However, for purposes of finding
annual gress pavroll _for the determination of whether a business has annual
gross receipts and annual gross payroll in amounts which are less than the
threshold amounts specified by West virginia Code § 11-13C-7a, § 11-13C-14 and
Section 3.26 and this Secticn of these regulaticns for gqualification of a
business as a small business, the actual pavroll, which woeuld include only elgnt
zhousand one hundred dollars ($8,100) for this employee, would be used.

7a2.3.6 The term "new employee" shall have the meaning ascribed teo it
in Section 3 of these regulations: Provided, That such term shall not include:
employees filling new jobs who are related individuals, as defined in subsection
{i), Section 51 of the Internal Revenue Code of 198%, or a perscn who owns ten
percent (10%) or more of the business with such ownership interest to be
determined under rules set forth in subsection (b}, section 267 of said Internal
Revenue Code; or a perscon who worked for the taxpayer during the six (6) month
period ending on the date taxpaver’s gualified . investment is placed in service
or use and is rehired by the taxpayer during the six (6} month pericd beginning
on the date taxpaver‘s qualified investment is placed in service or_use.

7a.3.7 When a job is attributable. - An employee’s position is
directly attributable to the gqualified investment Lf:

7a.3.7.1 The employee’s service is performed or his base of
operationg is at the new or expanded business facility;

7a.3.7.2 The position did.not exist prior to the construction,
renovation, expansion or acguisition of the business facility and the making- of
the gualified investment; and

7a.3.7.3 But for the gualified investment, the position would
net have existed.

7a.4 New jobs percentage. - The annual new jobs percentage 1ls based on the
number of new jobs created in this State by the taxpayer that is directly
attributable to taxpayer‘s qualifisd investment.

7a.4.1 If at least ten {(10) new 3obs are grested and filled during
the +taxable year in which the gqualified investment 1s placed in service or use,
the applicable new jobs percentage shall be thirty percent (20%): Provided,
That for each new job over ten (10}, up to forty (40) such additional new jobs,
the applicable new jobs percentage shall be increased by adding thereto one half
of cne percent (.5%), with the maximum new jobs gercentage not to exceed fifty
rercent (50%). '

7a.4.2 During each of the remaining nine (%) years of the ten (10)
year credit period, the annual new jobs percentage shall be based on the average
number of new Jjobs that were filled during that taxable year: Frovided, That
for purpeses of estimating the new jobs percentage that will be applicable for
each subseguent credit year, the taxpaver shall use the nsw jobs percentage
allowable for the taxable year immediately prior therete, and in the annual
inceme tax return filed under West virginia Code, chapter 11 for the then
current tax vear, taxpayer shall rzedetermine his allewable new Jobs percentage
for that year based on the average number of new employees employed in new jobs
during that year (determined on a monthly bkasis) and calculated under Section
7.6.3 of these regulations created as the direct result of taxpayer's qualified
investment.

7a.4.2.1 For purposes of the small business tax creditz, the
taxpayer estimates the number of new jobs which will be in place for the first
taxable year in which gqualified investment is placed in service or use, and the
taxpayer files monthly or gquarterly tax returns and pays estimated tax for the
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vear based upon the amount of credit which would be availlable given the
estimated number of new jobs. AL the end of the taxable y=ar, the actual number
of new jobs in place attributable to gualifisd investment Is determined and
annual returns are filed reconciling the estimated tax paid monthly and
quarterly filings throughout the year and the actual amount of annual tax due
based upon the actual new jobs percentage for the year determined at the end of
the year. The amount of tax paid in monthly and guarterly tax returns for years
twa (2) through ten (1) is then based upon estimated credit calculated using
the prior year’s actual new Jjobs number.

After the close of the taxable vear for years two (2) through ten (10),
annual returns are filed reconciling the estimated tax pald in the monthly and
quarterly filings throughout the yesar and the actual amount ¢f annual tax due
based upon the actual new Jjobs percentage for the year determined at the end of

. the year. '
7a.4.3 Small business taxpayers which make qualified investment and
which are not entitled to a multiple year certified project shall be allowed
credit for the gualified investment placed in service or use gver three hundred
sixty-five (36%) consedutive days Iin accordance with Secticn 4.3 of <these
regulations, without regard to when the end of the taxpayer’s taxable year
occurs. The determination of the number o©f new jobs created for the first
taxakle vear and the determination of median compensation shall bhe made at the
end of the said three hundred sixty-five (385) day period. The annual ¢gross
receipts and annual payroll determinations shall be made in accordance wilth
Sectiens 3.26.1 and 3.26:2 of these regulations as appropriate, and shall ke
applied at the end of the tax year of the taxpayer during which the said three
hundred sixty-five (365) day pericd begins. The determination of new Jjobs in
place attributable teo gualified investment, annual _gross receipts, annual
pavroll and median compensation shall be made at the end of the three hundred
sixty=-five (365) day perisad for the first tax year when investment ig in service
or use. Such determinations shall be made for the next succeeding tax year and
subsegquent years based upon the taxpayer’s actual tax year.

For Example:

A small business taxpaysr commences business on August 1, 1820, and places
its first item of property purchased or. leased for business expansion into
service or use on that date. The small business elects to file its faderal and
state income taxes and cther taxes on a calendar year basis.

The small business taxpayer will be reguired to file its annual federal and
state tax returns for its first tax year based upon a short taxable year for the
perioed from August 1, 1890 to December 21, 1990. However, the small. business
taxpayer’s gqualified investment upon which credit will be based will be the
gualified investment attributable tc property purchased or leased for business
expansion placed in service or use by the small business taxpayer over the three
hundred sizty-five (365) day pericd from B&ugust 1, 13%0 . to July 31, 1991,
notwithstanding the fact that the taxpaver’s tax vyear ended on December 31,
19¢0. s L i LT

The determination of annual gross pavroll and annual gross income shall be
made at the end of the short tax vear (ending December 31, 19%0) under Section
3.26.2 ©f these regulations. The determination of median compensaticn and the
determination of "the number of new jobs in place attributable o gualified
investment shall all be made on July 31, 183%: based upon the preceding three
hundred sixty-five (365) days, including July 31, 1991. i

The amount of gualified investment actually in service or use in the short
tax year shall be the gualified investment upon which credit for that year shall
be based, Li.e., property placed in service or use from August 1, 1990 to
December 31, 18SS0. Total gualified investment in service or use on July 3%,
1551 shall be the amount of gualified investment upon which the 19921 and
subsegquent year’s credit shall be based.
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The current +tax year of the taxpayer d
sixty-five (365) day pericd ends (on July 31, 189
to December 31, 1951. R, o .

h!

uring which the three hundred
1) is the tax vear of January T

The annual payvroll, ~annual gross receipts and annual median compensation
reguirements which must be initially met by the taxpaver in order o gualify for
the small business credit are the requirements in effect for calendar vear 1990,
the year during which the taxpayer first placed its gualified investment Into
service or use. See Section 7a.3 of these regulatlcns.

For the czlendar year 19909 these reguirements were as follows:

annual. payroll £1,700,000

annual gross receipts $5,8500,000

annual madian compensaticon s 12,000
The taxpaver will gualify as a small business taxpayer for the short tax
year of August 1, 1990 _to Degember 3I, 1580 if annual payrell and annual gross
receipts, both measured over the period of August 1, 1990 tc December 31, 1930,

and computed in accordance with Section 3.26.2 of these regulations are both,
respectively, less than $1,700,000 and $5,500,000. - N .

If the taxpaver qualifies as a small.business taxpayer under these annual
gross payroll and annual gross recsipts criteria, the taxpayer would go on to
determine its entitlement to credit. Tf it does not gualify as a small
business, it would not be eligible for small business credit and could obtain
business investment and Johs expansion tax credit only if it met the fifty (50}
jobs requirement as set forth in West Virginia code § 11-13¢-7 and other
regquirements ©f the statute.

assuming the taxpayer gualifies as a small business, as described above, it
will next determine whether it is entitled to small business credit. If the
taxpaver created at least ten (10) neéw iobs attributable to gualified
investment, based upon a monthly average (es described under Section 7.6.4.2 or
7.6.4.3, should the Tax Commissilecner speclfiy an alternative method, of these
regulations), cover the periscd of August 1, 1830 to July 31, 19381, and if the
median compensation of new jobs over the period of hugust 1, 1980 to July 31,
1991 was at least twelve thousand dollars ($12,000), then the taxpayer will be
entitled to take the small business tax credit against its tax liabilities for
the shcrt tax vear of August 1, 1990 to December 31, 1850 and against its tax
liabilities for the tax year of January 1, 1991 to December 31, 1991. Presuming
the taxpaver estimated the amount of tax credit which would be available to iz
eorrectly, it would have filed its menthly and guarterly tax returns and its
ghert vear annual tax returns for 1950 taking the credit ggainst tax in the
accurate .amounts, and will file annual tax returns for 1331 reflecting the
amount of credit availakle.

If the taxpayer failed to gualify for the credit or If it estimated the
amount of eredit inaccurately in its guarterly and monthly filings and in its
short year annual tax returns, the taxpayer would be requlired to £file amended
1950 annual tax returns for the short tax vear and would pay taxes due with
interest and a ten percent (10%) penalty (which can be walved in ocertain
circumstances, see Section 7.5 of these regulatlons); or the taxpayer would take
a greater amount of credit if it were entitled To more credit than was taken in
the short tax vear. The taxpaver will likewise file .its annual tax returns for
January 1, 1591 to December 31, 1591 and pay more tax or take more credit, as
appropriate, so as to reconcile the total amount of monthly and guarterly tax
remittance made throughout the year with the actual. amount of tax owed, if any,
for the tax year. T ThTT T T oo o '

For the January 1, 1992 to December 31, 1332 tax vyear, the taxpayer will
caleulate the annual gross payrell, annual gress receipts, median compensatlcon
and new jobs in place attributable to gualified investment based upon actual
measurements of these amounts over the year from January 1, 1992 to December 31,
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1992, However, monthly and guarterly tax payments for 1992 wiuld be made based

upon estimates which use the annual gross payrell and. annual gross

recelipts

determinations of Section 3.26.2 of these regulations pased on the January 1,

1951 +to December 31, 1891 tax vyear and actual measurements ~for
compensation and new jobs in place in the 1891 calendar vyear. Such e
for 1993 menthly and guarterly paymants would be hased upon the January
to December 31, 1992 measurements. refer to Section 7a.4.2.1 ©
regulations, which prescribes use of the prior year’s measurements for
year estimates.

median
stimates

1, 1982 .

f <these
current

The taxpayer will take credit for a ten (10) vear period (eor ionger if

rebate credit on multiple year project provisicons are applicable). The
year credit period {disregarding any possible longer pericd or electlon
the beginning of the taking of credif by one (1) year pursuant to West

ten (10}
to delay
virginia

tode § 11-13C-4) would end on July 31, 2000. The taxpayer would take credltc

against taxes accrued for the periocd of January 1, 20C0 Eo July 31, 2000, and

credit weould be taken on monthly and guarterly r2turns filed for that
and on the annual return filed for the p2ricd of January 1, 2000 to Dece

period,
mber 31,

2000. But credit would be taken only against the portion of the annual tax

liakbility attributable to the January i to July 31 portion of the year.

7a.4.4 Small business taxpayers which make qualifisd investment and
which are entitled o a multiple yvear certified project shall determine annual
gross receipts and annual gross payroll in accordance with the procedures set
forth in Section 3.26.1 and 3.25.2 of .these regulations and shall determine

median compensation and the number cf Jjobs atfributable to gualified in

vestment

based upcn the procedures set ferth in Section 3.26.1 and 3.26.Z2 of these
regulations for a three hupdred sixty-five (385) day period begilnning on the

date when investwment is first placed in service or use. However, the

taxpayer

shall place investment into service or use over the three (3) year investment

period described in Section 4.3 and subsections therecf of these regu
rather than over a three hundred sixty-five (365) day period.

lations,

7a.4.5 A small business taxpayer shall use the method prascribed in
Section 7.6.4.1 or 7.6.4.2 of these regulations for determining new Jjobs
attributable to qualified investment unless the Tax Commissioner prescribes an

alternative method under Section 7.6.3.2 or 9.6.4.3 of these regulations

=a.5 Certificaticn of new jobs. — With the annual income tax return filed

under this chapter for each taxable year during the ten (10) year credit
the taxpayer shall certify:

7a.5.1 The new jobs percentaga f£or that taxable year;
7z.5.2 The amount of the credit allowance for that vear;

7a.5.3 If the business is a partnership or 2lecting small

pericd,

business

corporaticn, the amount of credit ailocated to the partners oQr shareholders, as

the case may be;

7a.5.4 That gualified investment property continues to be used in the

business, or Lf any of 1t was disposed “of  during the year, the

Y

date of

dispesiticn, and that such property was rot disposed of prior to expiration of
f = & X = k &

its useful life, as determined under West Virginia Cod2.§ 11-13C~67;

~#a.5.5 That the new jobs created by the qualified investment

continue

to exist and are filled by perscons who meet the definition of new efipleoyees (as

defined Section 7a.3 of this regulatlion) and are paid a median

annual

compensation egual te or greater than the minimum median annuzl compensation

reguired by these regulatiocns.

27a.6 Small business project. - & small business may apply to

the Tax

Commissicner undsr West Virginia code § 11-13C-4bh for certification of a West

Virginia Code § 11-13C-4b(a) (1) project if that project will create at 1
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(10) naw jobs., Only multiple year projects may be certifisd for small business
tax credit takers. Multiple party projects may not be certifled for small tax
credit takers.

Ja.6.1 A taxpayer making gualified investment and operating with a
multiple vear certified project would use_substantially the same procedure as a
taxpayer entitled to credit Zfor investment made over one (l) vear except that

qualified investment woéuld be made over threes (3} taxable years. The three (3)
year investment period would begin and end as descriped.in Secticon 4.3 of these
regulations for multiple year projscts. The amount of gualified investment

actually in service or use at the end of each tax vear shall be the amount upen
which credit for such tax year shall be determined.

7a.7 Regulations. = West Virginia Cede § 11-13C-7a states that %he Ta=x
Commissicner shall prescribe such regulaticns as he may deesm necessary in order
te determine the amount of credit allowed under West Virginia Code § 1i1=-13C-7a
to a taxpayer; to verify taxpayer’s continued entitlement te claim such credit;
and tec verify proper application of the credit allowed. The Tax Commissioner
may, by regulation, regquire a taxpayer intending to claim ecredit under this
Secticn to file with the Tax Commissioner a notlce of .intent to claim this
credit, before the taxpayer begins reducing his monihly or guarterly installment
payments of estimated tax for the credit provided in this sectiomn.

7a.8 Effective date. - The credit. provided in West Virginia Code
§ 11-13C-7a shall ke allowad for gualified investment property purchased or
leased after June 30, 1937. : - : ' -

§ 110-13cC-8. Forfaiture of unused tax credits; redetermination of credit
allowed. ) B
8.1 Disposition of mDroperty or cessation for use. - If during any taxable

year, property with respect tc which a tax credit has been allowed under Wast
Virginia Cocde article 11-13C:

g8.1.2 Ts dispesed of prior tc the end of its useful life, =as
determined under West Virginia Code § 11-13C-&; or

8.1.3 Ceases =c be used in an ellgible business of the taxpayer in
this State priocr to the end of its useful life, as determined under said West
Virginia Code § 11-13C-6, then the unused portion of the credit alleowed for such
property shall be forfeited for the taxable year and ‘all ensuing years.
Additionally, except when the property is damaged or destroyed by fire, flood,
storm or other casualty, or is stolen, the taxpayer shall redetermine the ameount
of credit allowed in all earlier years by reducing the applicable percentage of
cost of such property allowed under said West virginia Code § 11-13C-5, *to
correspond with the percentage of cost allowable for the pericd of time that the
property was actually used in this State in the new or expanded business of the
taxpayer. Taxpayer shall for periods rior to July 1, 1987 then file =a
reconciliztion statement with its annual business and occupatien tax return or
carrier income tax return, for the year in which the forfeizure cccurs and pay
any additional taxes owed due to reduction of the amount of credit allcwakle for
such earlier vears, plus interest and any applicable penalties. For taxable
pericds beginning on or after July 1, 1987, such reconciliation statement_ shall
be filed with the annual  return for the primary tax for which the taxpayer is
liable under West _Virginla Code articles 11-13, 11-13a, 11-13b or 11-23.
Taxpayers not subject to tax under any of these articles .shall file such
statement with the annuzl return f£iled for the tax due under West Virginia Cocde |
article 11-21. . L

8,2 Cessation of operation of business faciiity. - If during any taxable
yvear the taxpayer ceases operation of a businass facility in this State for
whish oredit was allowed under West -Virginia Code article 11-13C, beifore

expiration of the useful 1life of property with respect to which tax credit has
been allowed under West Virginia Cocde article 11-13C, then the unused portion of
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the allowed credit shall ke forfeited for the taxable year and all ensuing
vears. Additionally, except when the cessation is due to fire, flood, storm or
other casualty, the taxpaver shall redetermine the amount of credit allowed in
earlier years by reducing the applicable percentage of cost of such property
allowed under West Virginia Code § 11-13C+6, to correspond with the percentace
of cost allowzble for the period of time that the property was actually used in
this State in a business of the taxpaver that was taxable under West Virginia
Code articles 11-12a or 11-13 "pricr to July 1, 1987 ‘or West Virginia Code
arcicles 11=-13, 11-13A, 11-138 or 11-23.cn and after July 1, 1387. Taxpayer
shall for pericds prior fo July 1, 1987 then file z reconciliation statement
with its annual business and occupation tax return cor carrier income tax return
" for the year in which the forfeiture occurs, and pay any additicnal taxes cwed
due to reduction cf the amount of credit allowable for such earlier years, plus
interest and any applicable penalties. For taxable pericds beginning on or
after July 1, 1987, such reconciliation statement shall be filed with the annual
return for the primary tax for which the taxpayer is lizble under West Virginia
Code articles 11-13, 11-13a, 11-13B or 11-23. Taxpayers not subject to tax
under any of these articles shall file such statement with ths anpual return
filed for the tax due under West Virginia Code article 11-21. .

8.3 Reducticn in number of emplovees. - If during_ any taxable vyear
subsequent te the taxable vear in which the new jobs percentage is redstermined
as provided in West Virginia Code § 11-13C=7, the average number ci employees of
the taxpaver, for the ten current taxable year, employed in positions c¢reated
because of and directly atiributable to the qual fied investment falls belaw the
minimum number of new jobs created upon which the taxpayer’'s annual gcredit
allowance 4is based, the taxpayer shall calculate what his annual credit
allowance would have been had his new 3jobs percentage been, determined based
upon the average number of emplecyees, "for the then current taxable year,
employed in positions created because of and directly attributable to the
qualified investment. The difference between the result of this calculation and

the taxpayver‘s annual credit allowance for the gualified invesiment as
determined under West Virginia Code § 11-13C-4, shall be forfelited for the then
current taxable vyear and for each succeeding taxepble vear unless far such

succeeding taxable Vear the taxpayer’s average semployment in positions d;rec
attributable to the gqualifisd investment once again meets the level requl ‘red -o
enable the taxpayer te utilize its full annual credit allowance for that taxable
year. Such trsatment shall alse apply for small business credit takers under
West Virginia Code § 11-13C- 7a. -

8.3.1 This forfeituré causes a loss of the credit in the forfeiture
vear, and all forfeiture yesars shall be counted Lin the ten (10) year credit
pericd (which may extend to thirteen (13) years or longer by reason of carryover
rebate crediit, the taking of ecredit arising from nongualified investment or
cther factors), so that the ten (10) year (or longer) period shall be shortened
by one (1) year-with the passage cof a forfesiture year. In no case shall the
cccurrence of & forfeiture year be interpreted to toll or delay the running of
the ten {10) year (or leonger) c¢redit period.

82 Recapture of credit, recapiure tax. —

Sa.l When recapture tax applies. - 2ny person who _placges business
investment and -Yobs expansion tax credit property (or other property resultinsg
in a credit under article 13C, ChHavter 11 of the West Virginia Code} in service

or use after March 12, 1994, and who fails *o use such qualified invesiment

property for at least tne vperiod of its useful life (determined as of the time

the property was placed in gervice or use), or the veriod cf time over which tax

credits allowed under Article TSC, Chapter 11 af the West eranla Code with

respect to such vroperty ars apnli ed undey Arricig 13C, Chapter 11 of the West
Virginia Code, whichever period is less, and who reduces the number of its
emplovees filling new iobs in its busmness in this State, which were created and

are directly attributaple to the gualified investiment provertv, after the third

taxable vear in which the gualified investment property was placed in service or
=} Y

use, or fails to continue to empldy individuals in all the new jobs created as a
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direct result of the qualified investment property and used to cualify for the

credit zllowed bv Article 13¢C, Chapter 11 of the West Virginia cOde, prior to
the end of the tenth taxable year after the gualified investment propsrty was

placed in service or use, such person shall pav the recapture tax imposed by
Section 11-33C-8a of the West Virginia Code,.

8a.l.1 The term "the meriod of time over which tax credits allowed
under Article 13C, Chapter 11 of the West Virginia Code with respect to such
propertvy are apolied under Article 13¢, Chapter 11 of the West Virginia Code”
means all vears during which the credit is taken or during which the credit
could have been taken, and all vears during which the credit cgcould have been
taken 1if at least fiftv or more new §ons had remained in plage, and all
cqualified investment prowerty had remained in servige, including all vears
during which any carrvover credit is__or would have been so availaple, either
based on a single vear credit or upon an extended credit period resulting from
multiple vear business investment and dobs expansion tax credit project status.

8a.1.1 Recapture applies only where both a loss of dobs and a
premature cessation of use of gualified investment property ocouxrs. = The
recapture tax imposed under w. va. Code § 11-13C-8a applies only where there has
been a premature cessation of the use of gualified investment property and a
loss of new jobs. The loss of jobs alone withouf a premature cessation of use of
cualified investment oroperty, or 2 premature cessatign of the use of gualified
investment property without a less of jobs shall be subtiect to the provisions of
W. Va., Code § 11-13Cc-8, and other ampizcable crovisions of Article 13C, Chavter
11 _of the West Virainia Code, but shall not result in the imposition of the

recapture tax under W, Va. Code § 11-13C-8a.

Bxample 1:

(1) Taxpaver, Company A, placed gualified investiment inte service in vear 1

(subsecuent to March 12, 1894), which resulted in the creation of 60 new jobs in-

West Virginis, and entitlement to the business investment znd ioks expansion tax
credit.

If, in vear 6, Company A terminates 15 emplovess emploved by Company 3
anywhere in West Virginig, then Coﬁpanv 2 will lose all entitlement to the
business investment and jobks eKDa"Slon tax credit vrospectively, under W. Va.

Code § 11-13C-8(c). but shall not pe subject to the regapture tax imposed under

Section 11-13C-8a of the West Vl*G‘ﬂ’a Code,

If the number of empleovees at the facility increases to a level which
exceeds the 50 new 4obs threshold for any vear during the remainder of the 10
yvear credit application pericd, then the craedit entltlemenu will be
reestablished for the remainder of the 10 vear credit period, calculated by

subtracting from that 10 vear period those vears during which the entitlement
was lost.

Example 2: . B . .

given the same facts as set forth in Example 1, abgve, except that, in
addition to terminating fifteen em31ovees in vear 6, Com any. P alsc removed an
item of gualified investment propertv from service or use Dr or tg the end of

the useful 1ife CoFf the item of property established under W. Va. Code §
11-23Cc-5, then Company A will lgse all entitlement to the pusiness investment
and jobs expansion tax credit and shall be liable for the recaprurs tax imposed

under W, Va, Code § 11-1i3C-8a.

8a.1.3 For purposes of the determination of whether a recapture tax

tiability_is due, in no case shall the new emvlovees allowed for DUrposss of

this credit exceed the tobal 1nc*eaée in the taxpayer’'s empldyment in this State
pursuant to the reguirements of Sect*ons 11-13C-3(by(13), 11-313C=4b{d}(3) and

11-13C-14{e)(4) (A) of the West Vzra*n;a Code.
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Example 1: L . . . . .

(1) Company A has a manufacturing ‘faclillity in West Virginia which emplovs
80 persons. That facility has been in operation for several vears, and
investment in the facilitv, and fSobs in _place in the facility have never
resulted in_the availabilitv of the business investment and jobs exvansion tax
credit,

{2} Companv A places gualified investmsnt in service in West Virginia in
year 1 (which is subseguent tc March 12, 1994), and creates 60 new jobs at the
new facilityv. A becomes eontitled to the business Lﬂvestmeﬁ; and Yokbs_expansion
taw credit based upcn the gualified invesiment and new 9obs attributable to the
new facilitv.

{3) Company A applies the business investment and jobs exvansion tax credit
against its tax liabilities in vears_1 through 4, then in year 2, Compdny A
shuts down the old manufacturing facility, and the 80 persons emploved there
lose their 4obs. ) ] ) '

A Company is subiect to the reguirements of W. Va. Code § 11-13C-8(c) for
the reduction in the number of emplovees, even though the emplcyvees whose ijobs
are attributable to the new facility are still in placs.

The numbsr of new jobs in place is zero based upon the loss of 80 1jobs
which were in place at the old facility.

60 jobs at the new facility — 80 €obs lost = zero new J10bs

Example_ 2:

Given the same facts as cset forth in Example 1 of this subsection, except

that, in addition £o the Shut_down of the old manufacturing facility, Companvy A

incidentally removes an item of GLallfLEd investment property from service at

the new facility prior _to the end of *ts useful life, as determined under W. Va.

Cocde § 11-13C-6.

Companv A is now liable for the recapturs tax imposed bv W. Va. Cods §

11-13C~8a, based upon the premature cessation of use cf gualified investment

property and the loss of new jcbs.

8a.1.4 The provisions of this Section 8z =nd the subsections theregf

shall not apply to a transferor of qualified investment to which Section 3 of

Article 13C, Chapter 11 of the West Virginia Code applies. However, the

successor, or the successors, and the person, or persons, who previously claimed

credit under Article 1i3C, Chapter 11 of the West Virginia Code with resvect to

Such cqualified investment property _and the new jcobs attributable thereto, shall

be jointly and severallv iiapble for payment of anv recapfure tax subseguently

imposed under Sectlon 11-13C-8a_ of the West Virginia Code with resrvect to such

gualified 1nvestment DrODertv and new Sobs.

8a.2 The recapture tax imposed by Section 13-13C-8a of the West WVirginia

Code shall be the amount determined as follows:

S8a.2.1 Full Recapture - If & taxpaver prematurely removes guallfied

investment property, which oroperty was placed in service after March 12,1394,
{when considered as a class), from economic servige in such taxoaver’s gualified

investment buSLness ac ty in this State, and the number of emploveds filling

the new dobs created by such perseon falls below £ fty, +that taxpaver shall be

liable for a recapture tax in the amount of credit claimed under Section 5 of
Article 13C, Chapter 11 of the West virginia Code for the taxable vear, and all
preceding taxable years on qE@;; ied anesgﬁen_ nroperty  which has been

prematurely removed from service.

8a.,2.2° " Partisl TRecapture - If & +taxpaver prematurely _removes

&0
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gualified investment vroperiv, which property was placed in service after March
12, 1994, (when considered as a classz), from sconomic service in_guch taxpaver’s
gualified investment businegss activity in this State, and the number cf
emplovees filing the new jobs created by such taxpaver remains fiftv or more,
but falls below the number pegcessary to sustaln gontinued application of credit
determined by use of the new 4iob percentage upcon which guch taxpaver’s ene-tenth
annual credit allowance was determinégd” under Section 4, or Section 7-a of
Article 13C, Chapter 11 of the West Virginia Code, such taxpayer shail be liable
for a recaphture tax in an amount egual to the difference between:

8a.2.2.1 the amount of credit claimed under Section 5 of Article
13C, Chapter 11 of the West Virginia Code ‘o*_uﬁe taxabre vear and all preceding
taxable vears, and

£2.2.2.2 the amount of gredit that would have been claimed in,
such vears if the amount of credit allowable under Secticon 4 or 7-a of Article
13C, Chapter 11 of the West Virginia Code had been determined based on the
cqualified investment propertwv which remains in service uysing the average number
cof new 4obs filled bv emplaoyees in the taxable vear for which recapture geours,

8a.3 Additional Recapture — TIf after a partlal recapture under subdivision
8a.2.2 of this subsectien, such taxpaver further reduces the number of emplovees
filling new <obs below fifty, taxpayer shall be liable for an additional
recapture tax in the amcunt determined as provided under subdivision 8a.2.1 of
this subsecticn. ~ B ] '

8a.4 Pavment of recapture tax. — The amount of tax recavtured under this
Section 8a and the subsections thereof shall be due and pavable on the dawv such
the taxpayver's annual return is due for the taxable vear in which this section
applies, under Article 21 or 24, of Chamter 11 of the West Virginia Code. When
the taxpaver is =2 partnership, or s corpgration, for federal income tax
purposes, the recapture tax shall be vaid by those persons who are pariners in
such partnership, or sharesholders in such S corperation in the taxable year in
which recapture occurs under this Section 8a, and shall be a dfoint and several
liabilitv of such vartners and shareholders.

£a.5 application of recapture ta% under Secticon 131-13C-8a of the West
Virginia Code to multiple credit entitlements or “stacked" credits - The
situation mayv arise whers & taxpaver may make gualified iavestment and create
new 3obs and so become entitled to a business investment and jobs expansion tax
crzdit or other credits provided under Article 13, Chapter 11 of the West
Virginias Code. Then, some time subseguent to the 23 year new jobs redetermination
period set forth in W. Va. Code § 11-13C-7, the taxpaver mav under teke & segond
development which results in the wvlacement of more gualified lnvestment into
garvice and the creation of more new Jiobs numbering more than fiftv. The second
investment and creation of new jobs aives the taxopayer entizlement tc a second
business investment and jobs exvansion tax credit (or other credits provided
under Article 13, Chapter 11 of the West Vircinia Code) entirelv separate from
the first. It is possible for investments and ‘obs creation to occur is such a
wav_ that a single taxpaver may become gain entitlemert to several separate and
discrete tax credifs in_succession. This phencomenon is known as “"stacking
credits., " ST

,,,,, nt and jobs expansion tax credit law and
regulations, these stacked credits are esch treated as sepsrate and distinec
entitlements.

Under the business investmen

Example 1:

A tampaver mav become eniitled to credit number 1 in vear 1, and enbtitled
to credit number 2 in vear 5. Credit number one will run from vear ! To vear 10,
with & three vear carrvover, and credit number 2 will run Zrom veazr 6 ©o vear

16, with a 3 vear garrvover,
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8a.5.1  In the case of stacked credits, for purposes of imposition of
the recarture tawx, each credit ipn the seriss of stacked credits will be treated
as separate. Thus, referring to Example 1 above, the premature cessation of use
of cqualified investment property for credit numpber 2 will trigger a regapture
tow based upon the credit asserted against tax resulting from credit number 2,
but not based upon credit asserted agalnst tax resulting from credit number 1.
Howaver, where there =zre stacked credits which can avply against a taxpayer’'s
tax liabilities concurrently, and where there is no specific identification of
which credit was applisd first against the tax liability, the ocldest credit out

of the stacked credits sharl be deemed to have been appligd first, then the next

cldest, and so on.

§ 110-13C-5. Transfer of gualified investment to successors.

g.1 Mere change in form of business. - Proparty shall nect be treated &as
disposed of under West virginia Ccde § 11-13C-8, by reason of a mere change in
the form of conducting the business as long as the property is retained in a
business in £his State, and the taxpayer retains a controlling interest in the
successor business. In this event, the successor business shall be allowed to
claim the amount of credit still available with respect te the business facility
or facilities transferred, and the taxpayer (transferor) shall not be reguired
to redetermine the amount of credit allowed in earlier years.

8.2 fTransfer or sale to successor. =~ Property shall noct be treated as
disposed of under West Virginia Code § 11-13¢-8 by reason of any transfer or
sale to a successor business which continues to operate the business facility in

this State. Upon transfer or sale, the successor shall acguirg the amount of

credit that remains avalilable under this article for each subsequent taxakcle
year and the taxpaver (transferor) shall not be regquired to redetermine the
amount of credit allewed in earlier yesars.

.2 Where a corporation entitled to take the credit is purchased through a
stock purchase by a new owner and remains a legal entity and retains its
corporate identity, the entitlement of +he corporation to the credit will not be
affected by the ownership change. o |

9.4 Where a corporation entitled to the credit is merged with another
corporation and ceases to exist as an entity, the surviving corporation would be
treated as a successcr business under West Virginia Ceode § 11-13¢c-9({bk), and
would be entitled te the credit. and project certification o which the
predecessor corporation was originally ‘enritled. . It would be necessary
subseguent to thes merger for the surviving corporation to substantially maintain
the number of 3jobs directly attributable o qualified investment and the
gqualified investment property in service . or use carried over from the
predecessor corporation. ‘

9.5 An S corporation resulting from the conversion of a C corporation to
an 5 corporation is the product of a mere change in the form of deling business,
or, at most, is a successcor business, under West Virginia Code § 11-13C-9. in
such & case, any business investment and jobs expansicn tax credit avallable to
the C corporation would be available te the § corporation.

9.6 Under ordinary circumstances the only way in which two or more
companies or entities can aggregate their emplovees and investment for purposes
of the business investment and jobs expansicn tax credit is te form a certified
project under West Virginia Code § 11-13C-4b. West Virginia Code § 11-13C-4b(b)
reguires that a.taxpayer apply to the Tax Cemmissioner for certification cf 2
project prior to placing gualified investment property into service or use for
purpeses of the business investment and jobs expansion tax credit.

Under West Virginia code § 11-13C-9, the business investment and Jjoks .

expansion tax cradit is not lost by reason of a mere change in the form of
conducting a business or the transfer or sale of a business To & SUCCESSOr.
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Where one corporation will be split into two (2} corporations but
substantially the same assets and the samg employges upon which the original
business investment and Jobs expansion tax credit was based will carry on with
business cperations, and where the second corporation will be a newly formed
entity using employees whose position with the first corporation pricr to the
split~-up constituted new jobs for purposes of the business investment and jobs
expansion tax credit, and whers investment gualified for the business investment
and jobs expansion tax  credit in place with the first carporation will
substantively continue to be used in the second corporation, these factors
indicate a situation more akin to a change in the form of the business rather
than a pooling of assets or effort by two independent corporations te create an
investment project. The situatlon described substantively constitutes a changes
in the foerm of the business for purpcses of the business investment and Jobs
expansion tax credit. - —

West Virginia Code § 11-13C-4b(a)(2) describss a project configuration
whereby twe or more entities may take the business investment and jobs expansicn

+ax credit. - BAlthough the configuration and business relationships resulting
from the described split-up deo not constitute a certified project, this
statutory sectien most closely addresses the situation described. TwWo

corporations resulting from the aforesaid change in the form of conducting
business may take the West Virginia business investment and jobs expansicn tax
cradit in Lthe same manner and as if there existed a certified project under West
Virginia code § 11-13C-4b{a}{(2}).

$.7 BAlthough the entity principle applies teo partnerships as partlcipants
in & certified business investment and jobs expansion tax credit preject and fer
tax filing purposes, the actual legal entitlements to property and income and
other legal rights flow through the partnership, as & condult, to the partners.

FPresumably, if a  9partnership is owned Dby <corpgrate partners, the
partnership could be acquired as an entity through a purchase of the corporate
partners.

If a partnership continues as an entity, the entitlement to the credit will
remain undisturbed in it. If a partnership ls sold so that a successor business
takes the place of the partnership, then the successor business will be entitled
to the credit under West Virginia code § 11-13C-%2(b) Lf gqualified investment
preperty and jobs remain in place with the successor. : o

Under West virginia law, a partnership ordinarily pays certain taxes as an
entity (such as the business and occupation tax, the severance tax and the
business franchise tax), but other taxes such as the persconal income Tax, or, in
the case of corporate partners, the corporate net income tax, are palid by the
partners on the income derived. from the partnership under the conduit principle.
The business investment and jobs expansion tax cradit can coffset personal income
tax and corporation net income tax as well as the business and occupatien,
severance and franchise taxes.. Therefore, the business investment &and jcbs
expansion +tax credit .avallable %o a partnership will flow threough to the
partners for the income taxes, but will bes taken directly by the partnership
against the business and ocgupation, severance and business franchise taxes.
Thus, a new partner or succesSor partner would be entitled to the credit under
West Virginia Code § 11-13C-%2(b) on that portion of income subject_ to income
taxes flowing from the partnership. Refer to Sectiens 5.14.4 and 5.14.5 for
treatment of S corporaticon shareholders and partners.

5.8 The presumption underlving the ninety (80) day shut-down rule, set
forth in West Virginia code § 11-13C-3(b)(12)(D), is that if a business is shut
down for ninety (S0} days, all jobs are lost.and the cessatlion of business by

the facility is permanent. If a purchaser then buys the assets formerly in
operatien at the facility and hires employees to work at the £faclliity, that
purchaser will have made new investment and will have created new jobs. The

business investment and jcobs expansion tax credif statute presumes that without .
such investment the shut-down property would have remained closed, and no Jjobs
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would have been created.

The ninety {%0) day shut-down rule crdinarily comes inte play only where a
purchaser is attempting teo buy a facllity from a seller and the facility is not
subject to the credit in the hands of the seller. ’ '

The situation wheres a purchaser buys & facllity which has been idle for
cver ninety (90) days from a celler who cannot take the credit and where the
purchaser thereby becomes qualified for the credit must pe distinguished from
the situation where the seller is entitled to the business investment and Jjobs
expansion tax credit and then sells ‘the gualified investment to a purchaser who
becomes a successor in the business of the seller.

In +the former case, the purchaser must independently gualify for the
business investment and Jjobs expansion tax credit, and a ninety (80) day
shut-down of the fasility (or the Tax Commissioner’s wailver therecf) Ls
necessary. In the later case, the seller has already gualified for the credit,
no shut-dewn is necessary, the purchaser becocmes & SUCCESSOr in business to the
seller and, under West Virginia Code § 11-13C~-9(b), obtains entitlement to the

business investment and jobs expansion tax oredit to the exact same extent that
the seller was so entitled. ; o ’

9.9 fTreatment of successor project participants. - Whenever & particlipant
in a project certified under West Virginia Code §§ 11=-13C-4b¢a) (2) or (3) is
replaced by another participant in that project on or after March 10, 19%0, the
tax credits available to such successor participant as a result of the transfer
shall not excesd the ameunt of credits that would have been available to. the
predecessor participant had +he transfer +to +the successor participant not
occurred: Provided, That if the project plan provides for annual recalculation
of the division of the credit allcwable for each yesar among the partigipants- in
the project in order o ‘maximize the collectlve use &f such credit by the
project participants, or £6r any other purpose, then the credit available to the
successor participant as a result of the fransfer shall be Limicted each year 1o
the amcount of credit actually used_ by the pradecessor participant to ofiset
taxes for the taxable vear immediately preceding the taxable year in which such
participant’s obligations or imterest i the project, as described in the
project plan certified by the Tax Commissisner, passed o the successor
participant in the project. :

.10 Predecessors in business shall disclose to sSQECeSSOrs in business all
records, documents and other informatlion necessary for the successcr to maintain
entitlement to the credit, to calgulate the amount of credit available to the
successor and te file tax returns taking the credit. 'A sutcessor in business
shall be considered an interested party under West Virginia Code § 11-10-5d(f)
with relation tc such information of ithe predecessor. The Tax Ccmmissioner
shall have absolute discretion te grant or refuse disclesure of information

under this section.

§ 110-13C-10. Identification of investment gredit property.

Every taxpayer who claims credit under West Virginia Cods article 11-13C
shall maintain sufficient reccrds te establish the following facts for each item
of gqualified property:

10.1 Its identity;

10.2 Tts actual or reasonzbly determined cost;

10.2 Tts straight-line deprecilation life;

10.4 The month and taxable year in which it was placed in service;

10.5 The amount of credit taken; and
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10.6 The date it was disposed of or otherwise ceassad to bs gualified
property.

§ 110-13C-11. Failure to keep records of_ investment credit property.

11.1 A taxpaver who dces not keep the records reguired for identification
of investment credit property, is subject te the following rules:

11.2 A taxpayer shall be treated as having disposed of, during the taxable
year, any investment credit property which the taxpayer cannot establish was
still on hand, in this State, at the end of that year.

11.3 If a taxpaver <cannot establish when Investment credit property
reported for purpcses of claiming this credit returned during the taxable year
was placed in service, the taxpayer shall be treated as having placed it in
service in the mest recent pricr year in which similar property was placed in
service, unless the taxpayer can establish that the property placed in service
in the mest recent vear is still on hand. Tn that event, the taxpayer will be
treated as having placed the returned property in service in the next most
recent year.

§ 110-13¢-12. Interpretation and construction.

12.1 No inference, implication or presumption of legislative construction
er intent shall be drawn or made by reason of the location or grouping of any
particular section, provision or porticn of West Virginia Code article 11-13C;
and no legal effect shall be given to any descriptive matter or heading relating
to any section, subsection or paragraph of West Virginia Code article 11-13C.

12.2 Prior te March 10, 1950 the provisions of West virginia Code article
11-13C were liberally construed in corder to effectuats the legislative intent
recited in West Virginia Code § 11-13C-2. .-

However, on and after March 10, 1990 this rule was replaced with a rule of
reasonable construction in which the burden of proof is on the taxpayer Lo
establish by clear and convincing evidence that the taxpayer is entitled to the
benefits allowed by West Virginia Code article 11-13C. .

§ 110-13C~13. Severabillity.

12,1 If any provision of West Virginia <Code "article 11-13C cor the
application thereof shall for any reascn be adjudged by any court of competent
jurisdiction to be invalid, such judgment shall not affect, lmpair or invalidate
fhe remainder of said article, but shall be confined in its operation to the
proviegion thereof directly inveolved iIn the controversy in which such judgment
shall have been rendered, and the applicability of such provision to other
persons or circumstances shall nct be affected thereby. The sames tTreatment
shall be adopted for these regulations.

13.2 If any provision of West Virginia Code article 11 3C or the
application therecf shall be made invalid or .inapwlicable by reason of the
failure of the Legislature to efact any sStatute therein addressed or referred
to, or by reascn of the repeal or any other invalidation of any statute therein
addressed or referred to, such failure to reenact on such repeal or invalldation
of any such statute shall not affect, ilmpair or invalidate the remainder of the
said article, but shall be confined in its operaticn to the provision thereof
directly involved with, pertaining to, addressing or referring to the said
statute, and the application of such provisicn with regard to cther statutes or
in other instances not affected by any such invalid or repealed statute shall
not be abrogated or diminished in any way.

§ 110-13C-14. Restricticns and limitaticns on credits allowed bv West Virginia
Code article 11-13C, ) :
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14.1 By legislation passed on March 10, 1990 the West Virginia Legislature

made the following finding:

The Legislaturs finds that the tax credits allowed under
provisions of this article (West Yirginia Code  article
11-13&) heretcfore enacted have not effectively and
efficiently increased emplovment <through investment in a
certain industry segments; that while there has been s
significant net decrease in employment in the coal industry
in reesent vears the amocunt of credit being claimed by
producers o©f ccal has significantly increased; that the
increasing cost of the credits allowed by this article to
coal producers is eroding the State’s ability to reascnably
fund essential State services such &z public education,
publiec safety and basic human cervices; and that this
ercsisn will continue unless remedial legislation is
enacted.

14.2 Constructicn. - The rule of statutory censtruction codified in West
Virginia Cede § 11-13C-12b is replaced by statutory mandate effective March 10,
1990 with a rule of reascnable construction in which the purden of procf is on
the taxpaver to establish by clear and convinsing evidence that the taxpayer 1s

entitled to the benefits allowed by West virginia Cocde article 11-13C.

14.3 Cradit not to be applied against severance taxes.

14.3.1 Notwithstanding any provision in West Virginia Code article
11-13¢ to the contrary, no cradit shall ke allowed. against the taxes imposed by
West Virginia code article 11-13A ([the severance tax) for taxable years ending
on or after March 10, 1990 unlédss on2 of the transitlion rules in West Virginia

Code § 11-13cC-14(c)(2) appllies.

14.3.2 Transiticn rules. - The general rule stated in West Virginia
Code § 11-13C-14(c){l) and Section 14.3.1 of these regulations shail not apply:

14.3.2.1 Te gualified investment property placed in service or

use pricr to March 10, 19%0.

14.3.2.2 To property purchased or leased for husiness expansion
that is placed in service or use on or after March 10, 1990 if at least one of

the following clauses applies to such properiy:

. 14.3.2.2.a The new or expanded business facility was
constructed, reconstructed or erected, pursuant to & written constructicon
contract executad prior to March 10, 1930, as limited to the provisians of such
contract as of such date then binding eon the taxpayex, but onlvy to the extent
such new or expanded business facility is placed in service ox use pricr to

January 1, 193%2.

14,2.2.2.b.. The new or expanded businsss facility which 1is
part of a project described in West Virginia Code § 11-13C-4b(s) (i) was
constructed, reconstructed or erected, pursuant teo a writken construction
centract executed prior to March 10, 19350 as limited to the provisions of such
contrack as of such date then binding on the taxpayer: Provided, That only that

portion ©of the contract price attributzple +to that percentage of the
construction contract completed prior te January 1, 1992 (determined under
principles set forih in Section 460{b) of the Internal Revenue Code of 1986, as

in effect before March 10, 19920) which is placed in service or use pricr to
January 1, 1992 may be treated as property purchased for pusiness expansion

under West Virginia Code § 11-13¢c-6.

i4.3.2.2.¢ The new or gxpanded business facility was
purchased or leased pursuant Lo a written contract ewecuted prior to March 10,
1590 as limited to the provisions then binding on the taxpayer as of such date,
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but only te the extent such new or expanded busmness facility
service or use prior to January 1, 1%%2.

14.3.2.2.4 The machinery or eguipment or other tangible
personal property purchased or leased for bHusiness expansion at a new or
expanded business facility was purchased or leased by the taxpayer pursuant to a
written contract to purchase or lease identifiable tangible personal property
executed pefore March 10, 1980, as limited to the provisions of such written
contract then binding on the taxpayer, but only te the extent the tangible
personal property purchased or leased under such contract is placed in service
or use before January 1, 1982: Provided, That when such tangible personal
property is purchased or leased as aforesaid as par:t of a project describsd in
subsection 14.3.2.2.b of these regulations, such tangible personal property must
be placed in service or use prior to January 1, 1984, to be treated as property
purchased or leased for business expansion under West Virginia Code § 11-13C-6.

14.3.2.3.  Transiticn Rule 3. - The general rule provided in
paragraph 14.3.1 shall not apply to property purchased or leased for business .
expansion that 1is placed in service or use after March 9, 1930 as a component -
part of a2 plan for an integrated project which 1ls otherwilise eligible for super .
tax c¢redlit under W. Va. Code § 11-13C-4b, provided all .of the {ollowing B
requirements are satisfied: - . .

14.2,.2.37a° Investment Thresheld., - The taxpayer and cother
participants in the preoject, if any, have made investments aggregating more than
ten million dollars in property purchased or leased for business expansion (as
defined in W. Va. Code § 11-13C-3({b)(19) pricor teo enactment of § 11i-13C-14),
prior te March 10, 13%0. . e S . .

14.3.2.3.a.1 This reguirement that the taxpayer and
other particlpants in the project, if any, have made investments aggregating
more than ten millicon dellars prior £o March 10, 1%90, in "property purchased or
leased £for business expansion,® as defined in W. Va. Code § 11-13C=3(R)(19), is
satlisfied 1f property purchased cor leased for business expansion, as defined in
W. Va. Code § 11-13C-3({b)(19), is purchased or leased, pricr to March 10, 1990
and the contract tec purchase, or lease, irrevocably ob1lgates the taxpayer or
any cther partigcipant in the project, Lf any, ¢ purchase, or lease,
identifiable property for a sum certain amount.

14.2.2.2.a2.2 Property 1is deemed to have been purchased
before March 10, 1890 if: (1)’ the physical construction, reconstruction or
erection of the property was begun prior tc March 10, 1990, or the property was
constructed, reconstructed, erected or acguired pursuant to a written contract
in existence and binding on the purchaser before March 10, 18%20; or (iil) the
machinery, eguipment or other tangible personal property was owned by the
taxpayer or another participant in the project, if any, prier to March 10, 1850,
or was acquired by the taxpayer or znother participant iIn the project, 1f any,
pursuant to a binding purchase contract executed pricr to March 10, 1930.

14.3.2.3.2.3 Property is deemed to have been leased
before March 10, 1920 only if the taxpeyer or another participant in the
project, 1f any, took physxcal pcssession of the leased property prior to
March 10, 1990, or there was a bina: ng written lease or ¢ontract to lease
identifiable tangible personal property in effect prior to 'March 10, 1590 for a
specified term for specified pericdic consideration.

14.3.2.3.b Integrated Proiect Rule. - Investment
aggregating more than ten million dollars must have been made pursuant Lo a
written plan for development of an integrated corporate projeci, in one or two
phases, over a period of one or more years, which otherwise guallflies for credit
under West Virginia Code § . 11-13C-4Db. This written plan must have begen in
existence prior to March 10, 1950 and provide for the making of additionzl
investments after March 9, 1990, in furtherance of the plan for an integrated
corporate project. The existence of such a plan is a matter cf fact to be
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determined on a case-by-case basis, the burden of preef is on the taxpayer to
show the interrelaticnship between the several phases or parts of the project
and the dependency o©f any subsegusnt investment on the gualifying investment of
more than ten million decllars. :

14.3.2.3.b.1 Existence of a written ©plan for
development of an integrated corporate project is demonstrated by the written
plan itself. Procf that the writiten plan existed prior to March 10, 19%0 may be
demonstrated by corporate minutes of meetings of boards of dirsctors or
shareholders held prior to March 10, 1930 which discuss the plan, or which
authorize the expenditure of more than ten million dollars iLn ‘"property
purchased or leased for business expansion,” as defined in West Virginia Cocde
§ 11=13C=3{(b)({19), +tco implement the plilan or any integrated phrase or part
thereof. The plan‘s existence may alsc be proved from submissions to federal or
State regulatory authorities including, but not limited to, the Federal Energy
Regulatory Commissicn and the Securities and Exchange Commissicon, which refer to
the integrated corporate project in sufficient detail or by applications for
financing of the integrated project which describe the project in sufficient
detail.

14.3.2.3.b.1.a There must be clear, convincing
evidence of an approved corporate plan cor other action of the taxpayer showing
positive commitment to the full development of the plan for an integrated
corporate project prior te March 10, 1%%0. - : n

14.3.2.3.b.1.b There must be clear, convincing
evidence that development, design or engineering had begun prior to March 10,
1990 on any Section 11-13C-4b(a)(l) project that encompasses any thirty-six
consecutive month period that begins after March 9, 1990, when it is claimed
that such Section 11-12C-4m¢a)(l) project is an integrated part or phase of-an
plan for an integrated corporate project that spans more than three years.

14.3.2.3.b.2 A plan consists of two integrated phases
sr parts when there is clear, cenvincing evidence that but for phase cne, phase
two of the plan would not have been started and completed. Additionally, a plan

iz not an integrated plan unless each subseguent phase 1is directly 1in.

furtherance of and contributeés to the primary objective of the plan. The

following coriteria is indicative of the existence of an integrated corporate

project: ~

l4.2.2.3.b.2.2 The investment made prior o
March 10, 1590, was made with the expectation of making additienal investment
after March $, 1990 which gualifiss a second Section 11-13C-db(a)(l) project
under the super tax credit law and that proiect is directly related to the
pre-March 10, 1990 investment.

14.3.2.3.b.2.8 The two super %tax credit Section
11=-13C~4Bk(a) (1) projectis are dependent cn or contribute Lo each other.

14.3.2.2.p.2.¢ The corporate project 1s limited
to a single "business facility" as definred in West Virginia Code § 11-=13C-3(b};
and the "mining operaticns,” as defined in Section 13-13C-3(b) are contained an
contiguous property and are part of a single operating unit. Facktors ‘which
indicate that the mining cperations are part of a single operating unit are:

14.3.2.3.b.2.c.2 comuon preocessing or
treatment plant,

14.3.2.3.p.2.¢c.2 common storage and loading
facility,

14.3.2.3.b.2.¢.3 °  other common support
facilities, and

&8
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14.3.2.3.k.2.c.4 common supervisory

perscnnel. . —

14.3.2.3.b.2.4 DNotification was given to the Tax
Commissioner, prieor to March 10, 1990, that a corporate project ceonsists of two
Section 11-13C-4b(a}(l) projects.

Business strategy and planning is generally limited te five vyear
increments. A taxpayer who applies for super tax credit under this third
transition rule for more than one S=2cticn 11-13C-4b(a){l) project that begins
after March &, 1990, must present clear and convincing evidence of significant
economic loss should taxpayer’s iLnvestment in such project not be eligible for
super tax credit that offsets the severance tax imposed by article thirteen-a of
the West Virginia Code.

The following example demonstrates the intent of this paragrapn
14.3.2.3.b.2. .

Example: XYZ Coal Company has written plan to develop its Rocky Mountalin
Ccal Project. Phase I consists of assembling (by purchase or lease) the coal
lands necessary to economically sustain ceal production once all phases of the
project are completed; obtaining necessary State and federal permits; obtaining
necessary financing and doing anything slse that may be necessary Lo move into
phase II. Phase II consists of developing and operating one or more strip mines
cn the project site. This includes development of access roads and a coal
loading facility. During this phase anything else necessary to move into phase
III is dene. Phase III consists of censtruction, or development, and operaticn
cf the following on project land previously stripped:

(13 a coal preparation plant Iincorporating the mest currentc coal
preparation technology;

(2} unitrain coal leading facllities;

(3) three deep mines; ‘and

{4) all related facilities.

Under these facts, this is an integrated multi-phase project.

14,3.2.3.k.3 An integrated project 1s otherwise
eligible for super tax credii, under West Virginla Code § 11-13C-4b, to the
extent the entire project, or any phase thereof, gualifies for credit under West
Virginia Code §.11-13C-4b. In oxrder to gualify for super tax credlf, there must
be both investment in property purchased or leased for business expansion and
the creation of at least fifty new joks by the taxpaver oz any other participant
in the project . as a direct result of that investment. Because a Secticn
11=-13C-4b{a) ({1} multi-yesar project is limited to gualified investment property
placed in service or use during any three successive tax years that Jdirectly
results in the creation of at least fifty new jobs £filled by new enmployees, a
multi-year integrated corporate broject is_ only e=ligible for super tex credit
benefits to the extent that one or more gportions of the integrated projact
satisfies the Section 11-13C-4p(a)({l) reguirements. The following examples
illustrate the meaning cf this rule. .

Example 1. Prior ta March 10, 1990, X¥YZ Ccal Company (Taxpayer) made
investment in property purchased or lesased for its Rocky Mountaln Coal Project
aggregating meore than $10 millicon. Rl1l of that property wWas placed in service

during calendar years 1587, 1%88 and 198%. hs a direct result of that
investment 100 new jobs were created and filled by new employees during thac
period. X¥Z Coal Company timely applied to the Tax Commissioner for
certification o©f this phase of its lintegrated projsct. Certification was

granted and XYZ Coal Company began taking the super tax credit. During calendar
year 1590, XYZ Coal Company timely filed with the Tax Commissioner notlce of
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claim to super tax credit under the Section 11-13C-1i4{c) transition rules. in
1591, Taxpayer placed in service proiect property valued at $250,000 and created

five new jobs. During calendar vears 1992, 1982 and 1%94. The propercty placed
in service during 1590 is not eligible for super tax c¢redit because it did not
result in the creation of at least fifty new jobs. While Taxpaysr could have

grouped the years 1991, 1952 and 1993 together as a Section 11-13C-1ldb(a) (1)
project, it would not have heen allowed to clalm super tax credit for the §3
million of prejest property placed in sarvice In calendar year 19884 which
resulted in the creation of 25 new jobs. For this reason, Taxpayer elected to
treat the years 1592-1954 as a Section 11-~13C-4b{a)(l) project rather than the
years 1991-19%93. During calendar vyezar 1995, Taxpayer placed 1in service
additional Rocky Mountain Coal Project property valued $1 million which created
10 new Hjcbs. No super tax credit benefits are allowable with respect to the
investment placed in service during 1955. . - i

Example 2: Same facts as in Example 1, except that during 1991 XYZ Coal
Ceompany placed in service a new strip mine that is not part of its Rocky
Mountain Coal Project. Property placed in service is valugd at $750,000 and 55
new jobs were created. Because the new mine is not a part of the Rocky Mountain
Coal Project, super tax credit for that investment mav not b2 used teo offsest
severance taxes on coal produced from that strip mine. Super tax credit may be
applied against other taxes directly attributable te that mine, in accordance
with the remaining preovisicns of West Virginia Cecde § 11-13C-5.

14.3.2.3.c New Business Facility Rule. — The portion cf the
integrated project constructed, purchased, or leased, after March 9, 1990 must
satisfy the definition "new business facility" codified .in West Virginia Code
§ 11-13C-14{e) (3).

14.3.2.3.4 New Jobs Rule. - Thne new jJjobs created by the
project after March 9, 1590 must be filled by "new employees" as defined in West
Virginia Code § 11-13C-14(e){4).

14.3.3 VNotice of claim under transition rules.

14.3.3.1 Notlice reguired. - Any perscon intending tc assert a
claim for credit based in whole or in part on appligation of the transition
rules in West Virginia Code § 11-13C-14(c)(2)(B8) or {(C) must have filed written
notice of such intention with the Tax Commissioner on or before July 1, 1890.
In the case of a miltiparticipant project, this notice may have been filed by
the managing project participant on behalf of all participants in such project.
Such notice shall have been in a form prescribed by the Tax Commissioner and all
information required by such form shall have been provided.

14.3.3.2 PFalilure to file notice. - If any person falls to timely
file the notice required by West Virginia Code § 11-13C-14(c)(3), such perscon
shall be precluded .from ¢laiming credit under West Virginia Code article 11-13C
for such investment.

14.4 Treatment of successor project participants. - Whenever a participant
in a project certifisd under West Virginis Code § 11-13C-4b(a)(2) or (3) is
replaced by another participant in that project on or after March 10, 1950, the
tax credits avallable to such successor participant as a result of the transfer
shall not exceed the amount ©f credits that would have been available to the
predecessor participant had the transfer £¢ the successor particdipant rot
cccurred: Provided, That if the project plan provides for annual recalculation
of the division of the credit allowable for each year ameng the participants in
the project in order to maximize the collective use of such credit by the
project participants, or f£or any other purpose; then the credit available to the
successor participant as a result of the fransfer shall pe limited each vear Lo
the amcunt of credit actually used by the predecessor participant to ocifset
taxes for the taxable year immediately preceding the taxable year Ln which such
participant’s obligations or ilnterest in the project, as described in the
project plan certified by the Tax Commissionsr, passed to the successcor
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participant in the project.

14.5 The following terms are defined or redefined on and after March 10,
1890 for purpcoses of the business investment and jobs expansion tax credit:

14.5.1 U"Constructicn contrack.® - For definition, refer to Section 3
of these regulations.

14.5.2 "Excluded property.” - For definition, refer to Sectien 3 of
these regulaticns.

14.5.3 "New business fagility." - For definition, refer to Section 3
of these regulations.

14.5.4 "New employee."” - The terms "full-time employee” and
rpermanent employment” are defined under this heading. For definition, refer to
Section 3 of these regulaticns.

14.5.5 "lLeased property.” = For definiticn, refer to Section 3 of
these regulations.

14.5.6 . "Small business." - For definition, refsr to Section 3 and
Section 7a of these regulations.

14.5.7 "Annual payroll." - -For definition, refer to Section 3 and
Section 7a of these regulations.

14.%.8 "Annual gross recesipts." - For definition, refer to. Secticn 3
and Section 7a »f these regulations.

14.5.9 "Affiliates.” - For definition, refer to Secticn 7a of these
regulations.

14.5.10 "Concern.” = For definition, refer to Section 7a of these
regulations.

14.6 Application for credit regquired.

14.6,1 Application reguired. - Notwithstanding any provision of West
Virginia Code article 11-13C to the contrary, nc cr2dit shall be allowed or
applied under West Virginia Code article_ 11-13C for any guallified investment
property placed in service or use on or after January 1, 1990 until the person
asserting a claim for the allowance "of credlit under West Virginia Code article
11-13C makes writkten application to the Tax Commissicner for zllowance of credit
as provided in West Virginia Code § 11-13C-14(f) and receives written

acknowledgement of its receipt from Tax Commissioner: Previded, That In the
case of a multiparticipant project this notice may be filed by the managing
project participant on behalf of all partigipants in that project. An

application for credit shall Be filed nc later than the last day of the dus
date, without extensions, for filing the tax returns reguired under West
Virginia Code articles 11-21 or 11-24 for the taxable year in which the property
to which the credit relates is placed in service or use and all information
required by such form shall be provided.

14.6.2 Failure %o file. - The fallure to timely apply for the credit
in accordance with Section 14.5.1 of these regulations shall result in cthe
forfeiture of fifty percent (50%) of the annual credit allowancz otherwise
allowable under Wes:t Virginia Code .article 11-14. This penalty shall apply
annually until such applicaticn is filed. ; .

l14.6.2.1 ‘For purposes of this segticn;, the penalty of fifty
percent (50%) of the annual credit allowance otherwise allowable under West
Virginia Code article 11-14 means that the amount of the actual decrease in the
taxpayer’'s tax liability which would result from application of the crediz, if
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the penalty were not imposed shall be =liminated in the amount of fifty percent
(80%), i.e., the actual tax liability shall increase by fifty percent (50%) of
the amount of offset which would have been available had the penalty noT been
applied. - R S : : - -

14.7 These regulations are issusd pursuant to the mandate of West Virginia
Code § 11-13C-14(g).

14.8 Studies and reviews. — The Tax Commissicner shall review the accounts
0f all taxpayers who are currently claiming tax credits under West Virginia Code
article 11-13¢C for the purpose of ensuring that such credits are belng claimed
enly in accordance with West Virginia Code artiele 11-13C. The Tax Commigsionsry
shall report his findings and conclusions based on such reviews ac the 193l
regular session of the Legislature along with recommendations for any further
legislative change: Provided, That the confidentiality of all taxpayers and
taxpayer information shall be preserved in such report and that this reporc
shall in no way be deemed to affegt future enforcement of West Virginia Code
§ 11-13C-14. L - ' -

14.% Effective date.

14.9.1 Except as ctherwise expressly provided in West virginia Code
§ 11-13C-14, the provisions of West Virginia Code $ 11-13¢~14 shzll apply to
property placed in service or use on cr after March 10, 1990, notwithstanding
any provision of prior law which may be in conflict with West Virginla Code
§ 11-13¢-14. In-the case of any such ambiguity, the provisions of West Virginia
Code § 11-13C-14 shall control resolution &f such ambiguity.

14.5.2° The date of passage of West Virginia Code § 11-13C-14 is
March 10, 19S50. L L .

§ 110-13C-15. Definition of controlled grdup of corporatiocns.

15.1 'In general. - For purposes of West Virginia Code § 11-13C-14 and the
requlations thereundsr, the fterm "contirclled group of corporations"” means any
group of corperations which is either a "parent-subsidiary controlled group” (as
defined in paragraph 15.2), a "brother-sister controlled group" (&s defined in
paragraph 15.3), or & “"combined group"” (as defined in paragraph 1%.4). For the
exclusion of certain steck for purposes of applylng these definitions, see
Section 132 of these ragulaticns.

15.2 Parent-~subsidiary controlled group. = The term "parent-subsidiary
controlled group” means one or more chains of corporations connected chrough
stock ownership with a common parent corporation if stock possessing at least
fifty percent (50%) of the combined voting power of all .classes of stock
entitled to vote or at least fifty percent (50%) of the total value of shares of
all classes of stock of esach corporation (except the stock of the commen parent
corporation) is owned (directly or indirectly) by one or more of the wother
corporaticns; and the common parent corporation owns (directly or indirectly)
stock possessing at least fifty percent (50%) of the total combined voting power
of all classes of stock entitled ta vote or at least fifty percent (50%) of the
total value of shares of all classes of stock of at least on2 0f the other
gorporations (excluding, in computing such voting power or value, stock owned
directly by such other corporations). This definiticn of a parent-subsidiary
controlled group of corporations is illustrazed by the following examples:

Example (13. P Corporation cwns stack possessing 50 mercent of the tota
combined veiting power of all classes of stock entitled to vote of 5 Corporation.
P is the common parent of a parent-subsidiary controlled group consisting o
member corporations P and S.

Example {2). Assume the same facts as in example (1). assum2 further
that 8 owns stock possessing 50 percent of the total value of shares of zall
classes of stock of T Corporatiocon. P is the common parent of a
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parent-subsidiary controlled group consisting of member c¢orporaticns P, 3, and
T. The result would be the same if P, rather than §, owned the T stock.

Example (3). L Corporation owne 80 percent of the only class of stock of
¥ Ceorperation and M, in turn, owns 40 percent of the only class of stock of ©
Corporation. L alsoc owns 50 percent of the only class of stock of N Corporation
and N, in turn, owns 40 percent of the only class of stock of C. L is the
common parent of a parent-subsidiary controlled group consisting of member
corporations L, M, N, and O. .

Example (4). ¥ Corporation owns 75 percent of the only c¢lass of stock of
Y and Z Cocrporaticns; ¥ owns all the remaining stock of Z; and Z owns all the
remaining stock ¢f ¥. Since intercompany stockheldings are excluded (that is,

are nct treated as outstanding) for purposes of determining whether X owns stock
possessing at least 50 percent of the voting power or value of at least one of
the other corporations, X is treated as the owner of stock possessing 100
percent of the voting power and value ¢f Y and of 2 for purposes of this
paragraph. Alsc, stock possessing 100 percent of the voting power and value of
Y and Z is ocwned by the other corperations in the group within the meaning of

this paragrarh. (¥ and ¥ together own stock possessing 100 percent of the
voting power and value of 2, and X and Z together own stock possessing 100
percent of the voting power and value cof Y.) Therefore, X 1ls the common parent

of a parent-subsidiary controlled group of corporations consisting of member
corporations X, ¥ and Z. :

15,3 Brother-sister controlled group. - The term "brother-sister controlled
group” means two or more corporations Lf the same five or fewer persons who are
individuals, estates, or trusts own (directly or indirectly) singly or in
zombination, stock possessing at least fifty percent (50%) of the total combined
voting peower of all classes of stock entitled to vote or at least fifty percent
{5C0%) of the total wvalue of shares of all c¢lasses cof stock <f each corporation;
and more than fifty percent (50%) of the total combined voting powsr of all
classes of stock entitlaed Lo vore or more than flifty percent (50%) of the total
value of shares of all classes of stock of each corporation, taking into account
the stock ownership of each such person cnly to the extent such stock ownership
is identical with respect to each such corporation. This definiticn of a
brother-sister controlled group of corporations is illustrated by the following
examples: ’

Example (1). The outstanding stock of corperations P, @, R, S, and T,
which have only ons class of stock outstanding, is owned by the following
unrelated individuals:

Identicsal
Corporations Cwnership
Individuals P CQ R s T
A 60% 60% 60% €0% 100% 60%
B 40% ;
C 40%
D 240%
E 40% —
Total 100% 100% 100% 100% 100% . 100%

Corporations P, @, R, &, and T are members of a brother-sister controlled group.

Example (2). The outstanding stock of ceorporations U and V, which have
only one class of stock outstanding, 1s owned by the following unrelated
individuals: ~ L . - e _

Individuals Corporations o Identical
U v Ownership
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F 5% e e
G 10% I .
H 10% . ..
I 20% - .
J - 55% E5% "55%
X - 10% .
L - S 10% ce
M . 10% .
N - 10% ..
o) .. 5% v
TOTAL iCo0s . 100% T T55%

Corporations U and V are members of & brother-sister controlled group because at
least 50 percent of the stock of each corporaticn is owned by the same 5 or
fewer perscns.’ ’ o - -

i5.4 Combined group. = The term "combined group” means any group of three
or more corporaticns, if each <corporaticn is a2 member of either a
parent-subsidiary controlled group of corporatiens or @ a. brother-sister
controlled group of corporations, and at least one of such corporztions is the
common parent of a parent-subsidiary controlled group and alsc is & member of &
brother-sister controlled group. This definition of a combined group cf
cocrperations is illustrated by the following examples:

Example (1). Smith, an individual, owns stogk possessing 80 percent of the
total combined voting power of all classes of the etock of corporations X and Y.
¥, in turn, owns stock pessessing 80 percent of the total combined voting power
of all classss of the stock of corporaticn 2. Since —— -

ta) X, ¥, and Z are =ach members cf either a parent-subsidiary or
brother-sister contrclled group of corporations, and

(b} ¥ is the commen parent of a parent-subsidiary controlled group cf
corporations consisting of Y and Z, and also is a member of a brother-sister
controlled group of corporations consisting of X and ¥, X, v, and Z are memgsers
of the same combined group.

Example (2)}. assume the same facts as in example (1), and further assume
that sorporation X owns 30 percent of the total value of shares of all classes
of stock of corporation T. X, ¥, and 2z, and T are members of the sane combined
group. - : - .

15.5 Voting power of stock. — For purpcses of paragraph 3.7, in determining
whether-the stock cwned by a person (or perscns) possesses 2 certaln percentage
of the total combined voting power of all classes of stock entitled to vote of a
corperaticn, consideration will be given tc all the facts and circumstances of
each case. & share of stock will genesrally b2 considered as possessing the
voting power acgorded to such share by the ¢orporate charter, by=-laws, ©r share
certificate. On the other hand, 1f there is any agreemerit, whetner express or
implied that a shareholder will not vote his stock in a corporatien, the formal
voting rights possessed by his stock may be disregarded in determining the
percentage of the total combined voting power possessed by the stock owned by
Gther shareholders in the corporation, if the result is that the corporation
mecomes a component member of a controlled group of corporations. Morszover, if
a shareholder agrees to vote his stock in a corporation in the manner specified
by another shareholder in the corporatich, the vofing rights possessed by the
stock owned by the first shareholder may be considered to be possessed by the

stock owned by such other shgrghoi&er 1¥ +he “présult is that the corporation

becomes a component member of a controlled group of corporations.
15.6 Component member.

15.6.1 In general. - For purpeses of West Virginia Code § 1l-13C-14
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and the regulations thereunder, a corporation 1s a compeonent member of =2
controlled group of corporations on a December thirty-one {and with respect to
the taxable vear which includes such December thirty-cne) if such corporation:

15.8.1.1 1Is a member of such controlled group of corporations on
the December thirty-one included in such year and is not treated as an excludad
member under subparagraph 15.8.1.2, or

15.6.1.2 Is not a member of such controlled .group of
corporaticns on such December thirty-one included in such year but 1is treated as
an additional member under paragraph 15.6.3.

15.6.2 Excluded member.

15.6.2.1 & corporatien which is a member of a controlled group
of corporations on December thirty-one of its taxable year shall be treated as
an excluded member of such group for the taxable year including such December
thirty-one Lf such corporation:

15.6.2.1.1 1Is.a member of such group for less than one-half
the number of days in such taxable year which precede such December thirty-one,

15.6.2.1.2 Is exemp: from federal income taxes under I.R.C.
§ 501{a) (except a corporation which is subject to tax on its unrelated business
taxable income under I.R.C. § 511) for such taxable year,

15.6.2.1.3 ...Is a foreign cor
income taxes under I.R.C. § 881 for such taxable ve

®
a

oration subject tec federal

r

15.6.2.1.4 Is an insurance company subject to £federal
income taxes under I.R.C. § 801 (other than an insurance company which is a
member of a controlled group under I.R.C. § 1563(a){4)), or

15.6.2.1.8 I= a franchised corporation, as defined in
Section 110-13C-15C of these regulations.

15.5.2 Additieonal members. - A corporaticn which:

15.6.3.1 Was not a member of a controlled group of
corporations on the December thirty-one included within its taxable year, and

15.8.3.2 Is not described with respect to such group, in
subparagraphs 15.8.2.1.2, 15.8%.2.1.3, 15.6.2.l.4 or 15.6.2.1.5, or 15.6.2.2 of
this subsection, shall be treated as an additional member of such group on
December thirty-one, for its taxable vear including such December thirty-one, 1if
it was a member of such group for one-half (or more) of the number of days in
such +taxable year which precede such Dgcember thirty-one. The provisions of
this subparagraph 15.6.3 may be lllustrated as follows:

Example (1}. Brown, an individuzl, owns all of the stock of corporaticons W
and ¥ on each day of 1990. W and X each uses the calendar year as its taxable
year. On January 1, 1990, Brown alss owns all the stock of corporation Y (a
fiscal vear corporation with a taxable year beginning on July 1, 1930 and ending
on July 30, 1991), which stock he sells on CctoBer 15, 1980. On December 1,
1890, Brown purchases all the stock of corporation Z (a fiscal year corporazion
with a taxable vyear bkeginning on September 1, 1850, and ending on August 31,

1991). On December 31, 1%$%0, W, %, and Z are members of the same controlled
group. However, the component members of fthe group on such Decemper 31 are W,
X, and Y. Under subparagraph 15.6.2.1, of this parzgraph, I is treated as an

=

excluded member of the group on December 31, 1530, since Z was a member of the
group for less than one-half of the number of days (29 out of 121 davs) during
the pericd beginning on September 1, 1950 (the firsc day of its taxable year)
and ending on December 20, 19$0. Under subparagraph 15.6.3.2, Y 1s treated as
an additional member of the group on Décember 31, 1590, since ¥ was a member of
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the group for at least one-half of the number of days (107 ocut of 183 days)
during the pericd beginning on July 1, 1990 (the first day of its taxable year)
and ending on December 30, 19%0. '

Example (2). On January 2, 1990, c¢orporation P owns all the stock of
corporation 8, which in turn owns 211 the stock of corporation S-1. on
November 1, 1590, P purchases all the stock of corporation X from the public and
sells all of the stock of S.to the public. Corporation X cwns all the stock of
corporation ¥ during 1990. P, 8, S5-1, X and Y file %thelr returns on the basis
¢f the calendar year. On December 31, 18%0, 2», %, and Y are members efi 2
parent-subsidiary controlled group of corporations; aiso, corperations $ and 5-1
are members of a different parent-subsidiary controlled. group of cerporations;
cn such date. However, since X and ¥ have been members of the parent-subsidiary
controlled group of which P is the common parent for less than one-half "the
number of days during the period January 1 through December 30, 19%0, they are
net compenent members of such group on such date. On the other hand, X and Y
have been members of a parent-subsidiary contreolled group of which X 1s the
commen parent for at least one-half the number of days <Juring the period
January 1 through December 30, 1990. &lso since S and S-1 were members of the
parent-subsidiary controlled group of which P is the common parent for at least
one-half the number of days in the taxable yvears of each such ceorporation during
the period January 1 through December 30, 19380, P, S, and 8-1 are component
members of such group on December 31, 12%0.

Example (3}. Throughout 1990, corporation M owns all the stock of
corporation F which, in turn, owns all the stock of corporations L-1, L-Z, X,
and Y. ¥ is a domestic mutual insurancé company subject to taxation under

I.R.C. § 821, F is a foreign corporation not engaged in trade or business within
the United States, L-1 and L-2 are domestic life insurance companiles subject to
taxation under I.R.C. § 802, and ¥ and Y .are domestic . corporatiocons subject- to
West Virginia corporation net income taxes. Each corporation uses the calendar
year as its taxable year. _On. December 31, 1980, M, F, L-i, L-2, X, and Y ars

members of a parent-subsidiary controlled group of corporations. However, under
subparagraph 15.6.2.1.4, M, F, L-1, and L-2 are treated as excluded members of
the group on December 31, 1990,  Thus, on December 31, 13%0, the component
members of the parent-subsidiary contrelled group o©f which P is the common
parent include only X and Y. Furthermore, since subparagraph 15.6.2.1.4 does

not result in L-1 and L-2 being treated as excluded members ©of an insurance
group, L-1 and L-2 are component members of an insurance group on December 31,
18%0. - — S, Tl B

15.6.4 Aprlicatien o©of gonstructive ownership. - For purposes of
paragraphs 15.6.2 and 15.6.3, it is necessary to determine whether a corporation
was a member of a controlled group ©f corpcorations for ¢ne-half (or more) of the
number of days in its taxable year which precede the December 31 falllng within

such taxable vyear. Therefore, the constructive ownership rules contained in
Section 158 of these regulations (to the extent applicable in making such
determination) must be applied on a dav-by-day Dbasis. For examples, L1f P

Corpeoration owns all the stock of ¥ Corporation on =2ach day of 13920, and on
December 30, 1590, acguires an option to purchase all the stock of Y Corporaticn
{a calendar-year taxpaver which has been in existence on each day of 1%90), the
application of the constructive ownership rules con a day-by-dzy basis resulcs in
Y being a member of .the brother-sister controlled group on only one day of ¥'s
1990 vyesr” which precedes December 31, 1%90. Accordingly, since Y 1s not =a
member ©f such group for one-hzlf or more of the number of days in its 199%Q year
preceding December 31, 1%9%0, Y is treated as an excluded member of such group on
December 31, 19%90. o o

15.7 Overlapping groups.
15.7.1 In general. = If on Decémber =thirty-cne a corporaticon is a
component member of a controlled group of corpeorations by reason of ownership of

stock possessing at least filfty percent (50%) of the total value cf shares of
all classes of stock of the corporation, and if on such December thirty-oneg such
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corporation is also a compenent member of another controlled group cf
corporaticns by reascon of ownership of cother stock (that is stock not used to
satisfy the at-least-50-percent total value tesi) possessing at least fifty
percent (50%) of the total combined voting power of a2ll classes of stock of the
corporaticn entitled to vote, then such cerporation shall be <freated as &
component member conly of the controlled group of which it 1s a component member
by reascn cf the ownership of at least fifty percent (50%) of the tocal value of
its shares. - - - - -

15.7.2 Brother-sister controlled groups.

15.7.2.1 If on December thirty-cne, a corporatiocn would, without
application of +this paragraph, be a component member of mors than one
brother-sister controlled group on such date, such corporation shall be treated
as a compenent member of only one such group on such date. Such =a corporation
may select which group in which it is to ke included by filing an election as
provided in this paragraph. This election shall be in the form of a statement
designating the group in which the corporation is te be included. The statement
shall provide all the informaticon with respect to stock ownership which is
reasonably necessary to satisfy the Tax Commissioner that the vorporation would,
but for the election, be a component member of more than one contreolled group.
Cnce filed, the electicon is irrevocable and effective until such time that a
change in the stock ownership of the corporaticn results In termination of
membership in the controlled group in which such corporation has been included.

15.7.2.2 Excep: as provided in subparagraph 1i%.7.2.3, the
statement shall be signed by a person duly authorized to act on behalf of such
corporation and shall be filed on or before the due date (including extensicon of
time) for the filing of the income tax return of such corporaticn of the taxable
year. However, in the case of an election with respect to Degember 31, 13990,
the statement shall be considered as timely filed 1f filed on or before
December 15, 1391. In the event no election 1s filed in accordance with the
provisions of subparagraph, then the Tax Commissioner shall determine the group
in which such corporation is to be inciuded, and such determination shall be
binding for all subseguent years unless the corporation files .a valid electiocn
with respect te any subseguent year. o ’ ’

15.7.2.3 If more than one corpcoration would, without application
of this subparagraph, be a componsnt member of more than one controlled group, a
single statement shall be signed by persomn duly authorized to act on behalf of
each such corporation. Such statement shall designate the group in which each
corporation is to be included. The statemeni shall be attached to.the income
tax return of the corporation +that, among those ¢orporations which would
{without the application of this subparagraph; belong to more than one group,
has the taxable year including such December thirty-one which ends on the
earliest date. However, in the case of an election with respect to Decsmber 31,
1590, the statement may be filed by December 15, 18%1. In the event no election
is filed in accordance with the provisions of this section, then the Tax
Commissioner shall determine the group in which each corporation is to be
included, and such determination shall be binding for all subssquent years
unless the corporaticns file a valid election with respect to any such
subsequent year.

15.7.2.4 The provisions of this subsection may be lllustrated by
the folleowing examples (in which it is assumed that all the individuals are
unrelated):

Example (1). On each day of 1390 all the outstanding stock of corporations
M, N, and P is held in the following manner:

Individuals : - Corporaticns
M N P
A 60% 40% o]
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B 40% 20% 40%
c 0 40% 60%

Since the more-than~50~percent stock ownership reguirement is met with respect
to corporations M and N and with respect to corporaticns N and P, but not with

respect to corporations M, N, and P, corporation N would, without the
application of this subparagraph, be 2 compeon2ni member on December 31, 189%0, of
overlapping groups consisting of ¥ and N and of N and P. If N doess not file an

election in accerdance with this subsection, the Tax Commissioner will determine
the group in which N is to be included.

Example (2). On each day of 1930, all the outstanding stock of
corporaticns 8, T, W, ¥, and Z is held in the feollowing manner:
Individuals Corpeorations
5 T W X - Z
B 60% &0% 60% 50% B60%
E 40% 0 0 o o
F 0 40% 0 o 0
G 0 0 40% Q 0
H 8] 0 0 40% 0
I o . 0 o O 40%

on December 31, 1990, the more-than-50-percent stock ownership requirement
may be met with regard to any combinaticn of the corporations but all five
corporaticns cannot be included as component members of a single ceontrolled
group because the inclusion of all the corporations in a single group would be
dependent upon taking inte account the steock ownership of more than five
persons. Therefore, if the corporaticns do not fille a statement 1n accordance
with subdivision 18.7.2.3, the Tax Commissioner will determine =zhe group in
which each corporaticn is to be included. The corporations or the Tax
Commissioner, as the case may be, may designate that three corporations be
included in one group and two corporations in ancther, or that any four
corporations be included in one group and that the remaining corpocratiocn not be
included in any group.

§ 110-13C~15A. Excluded stock.

i5a.1 Certain stock excdluded. - TFor purposes of West Virginia Code
§ 11-123C=-14 and the regulations thereunder, the term "stogk" do2s not include:

15a.1.1 Konveting stock which is limited and preferred. as to
dividends, and

15A.1.2 Treasury stock.

15a.2 zock tréated as excluded stock.
15a.2.1 Parent-subsidiary contreolled group. - If a corporation
(hereinafter in this paragraph referred to as "parent corporation™) owns fifty

percent (50%) or mors of the total cambined voting power of all classes of stock
entitled to vote or fifty percent (50%) or more of the total value of shares of
all classes of stock in another corporaticn (hereinafiter in this paragraph
referred Lo as "subsidiary corporation™)}, the provisions of subparagrapn 15A.2.2
shall apply. For purposes of thisg subparagraph, stock owned Py & corporaticn
means stock owned directly plus steck owned with the application o©of the
constructive ownership rules of subsections 15B.2.1 and 158.2.4 ©f these
regulations, relating to options and attribution Irom corporations. In
determining whether the stock owned by a corporation possesses Ih2 requisite
percentage of the total combined voting power of all classes of stock entitled
to vote of ancther corporation, see subparagraph 15.1.6 of these regulations.
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15a.2.2 Stock treated as not outstanding. - If the provisions of this
subparagraph apply, then for purposes of determining whether +the parent
corporaticn or the subsidiary corporation is a member of a parent-subsidiary
controlled group cf corporations within the meaning ©f subparagraph 15.1.2, the
following stock of the subsidiary corporation shall, except as otherwise
provided in paragraph 15A.3 of this section, be treated as if 1t were not.
cutstanding:

15a.2.2.1 Plan Gf defsrred campensation. - Stock in  the
subsidiary corporation held by a trust which is part of a »lan of deferred
compensaticon for the benefit of the employees of the parent corperation or the
subsidiary corporation. The term "plan cof deferred compensation” shall have the
same meaning such term has in I.R.C. § 406{(a)(3) and the regulations thereunder.

15A.2.2.2 Principal stockholders and officers. - Stock in the
subsidiary corporation owned (directly and with the application of the rules
contained in subsection 15B.2 of these. regulaticns) by an individual who is a
principal stockholder or officer of the parent corporation. A principal
stockhelder of the parent corporation is an Lndividual who owns (directly and
with the application of the rules contained in subsecticn 183.2Z) five percent or
more of the total combined voting power of all classes cof stock entitled to vote
or flve percent for more of the total valus of share of all classes of stock of
the parent corporation. An officer of the parent corpeoraticn includes the
president, vice-presidents, general manager, treasurer, secretary, and
comptroller of such corporation, and any other person who performs dutles
corresponding to those normally perifiormed by persons occupying such positions.

15A.2.2.3 Employees. - Stock in the subsidiary corporation owned
(directly and with the application cf the rules contained in subsection 15B.2 of
these regulations) by an employee of the subsidiary corporation if such stock is
subject to conditions which substantially restrict or limit the employze’'s right
{or if the employee constructively owns such stock, the direct owner’s right) to
dispese of such stock and which run in faver ©f the parent or subsidiary
corporation. In general, any condition which extends, directly or indirectly,
to the parent corporation or the subsidiary corperatlion preferential rights with
respect to the acquisition of the employes’s (or direct owner’'s) stock will be
considered to be a conditicn described In the preceding sentence. It is not
necessary, in order for a condition to be considersed to be in favor of the
parent corporation or the subsidiary corporation, that the parent or subsidiary
be extended a discriminatory concession with respect to the price of the stock.
For example, a condition whereby the parent corporation ls given a right of
first refusal with respect to any stock of the subsidlary corporation offered by
an emplcyee for sale is a condition which substantially restricts or limits the
employee’s zright to dispose ©f such stock and rums in favor of the parent
corpcration. Moreover, any legally enforceable condition which prohibits the
employee from disposing <f his stock without the consent o©f the parent (or a
subsidiary of the parent) will be considered to be a substantial limitation
running in faveor of the parent corporation.

15A.2.2.4 Controlled exempt organization. - Stock in the
subsidiary corporation owned (directly and with the applicaticn of the rules
contained in subsection 15B.2 by an organizatien (other than the parent
corporation) —-- - e - : .

152.2.2.42 To which I.R.C.  § 501 (relating = certain
educational and charitable organizations which are exempt from tax) appilies, and

15A.2.2.4b Which Ls controlled directly or indirectly by
the parent corporation or subsidlary corporation, by an Lndividual, estate, or
trust that is a principzal stockholder of the parent corporation, by an officer
of the parent corporation, or by any combinarion theregf. The terms "zrincipal
stockheoclder c©f the parent corporation" and "cifificer ©f the parent corporation”
shall have the same meanings as in subsecticon 15A.2.2.2 of this subparagraph.
The term '"control" as used in this clause means control 1in fact and ch
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determination of whether the control reguirement of this clause is met will
depend upon all the facts and circumstances of each case; without regard to
whether such control is legally enforceable and ilrrespective of the method by
which such contrel is exercised or excisable.

15A.2.3 Brother~sister controlled group. - If five or fewer persons
{hereinafter referred to as c¢ommon owners) who are individuals, estates, or
trusts own (direc:tly and with the application of the rules contained in
subsection 15B.2 of thess regulations) stock possessing fifty percent (50%) or
more of the total combined voting power of all classss of stock entitled to vote
or fifty percent (50%) or more of the total value of shares of all cslasses of
stock in a corporation, the provisions of subparagraph 15a.2.4 of this
subsecticn shall apply. In determining whether the steck owned by such person
or persons possesses the regquisite percentage of the total combined voting power
of all classes of stock entitled to vote of a corporaticn, see paragraph 15.1.8
cf these regulations.

15a.2.4 Stcock treated as not outstanding. - If the provisicns of this
subparagraph apply, then for purpcses of determining whether a corporaticon is a
member of a brother-sister controlled group of corporations within the meaning
of paragraph 15.1.3 ©f +these regulations, the following 'stock of such
corporation shall, except as otherwise providad in subsection 15A.3 cof this
secticn, be treated as if it were not outstanding:

15A.2.4.1 Exempt employees’ trust. — Stock in such corporation
held by an employees’ trust described in I.R.C. § 401(a) whieh ls exempt from
tax under I.R.C. 501{a), if such trust is for %the benefit of the employees of
such corpecration.

15a.2.4.2 Employess. - Stock in such corporation owned
(directly and with the apglication cf the rules containad in subsecticon 18B.2 of
these regulations} by an employee of such corporation if such stock is subject
+o conditions which run in favor of a common owner of such corporation (or in
faver of such corporation) and which substantially restrict or limit the
employee‘s right {(or if the employes constructively owns such stock, the record

owner’s right) to dispose of such stock. The principles of subparagraph
15A.2.2.3 of this paragraph shall apply in determining whether a condition
satisfies the requirements o<f the preceding sentence. Thus, in general, a

condition which extends, dirsctly or indirectly, to a commen “owner or such
corporation preferential rights with respect t&  the acquisition of the
employee’s (or record owner‘s) stock will be considered to be a conditien which
satisfies such reguiréments. For purposes of this subdivision, if a condition
which restricts or limits an employvee’s right {or record ownér’s right) =to
dispose of his stock alse applies to the stock in such corporation held by such
common owner pursuant to a bona fide rééiprocal stock purchase arrangement, such
conditicn shall not be treated as one which restricts or limits the employee's
for record owher’s) right %o dispose of such stock. Aan example. of a reciprocal
stcck purchase arrangement 1s an agreement whereby a comnon owier and the
employes are given a right of first refusal with respect to stock of the
employer corporation owned by the employee in the event that the corporation
should discharge the employee for. reasonable cause, the purchase arrangement
weuld not be reciprocal within the meaning of this subdivision.

15a.2.4.3 controlled exedpt organization. = Stock in  such
corporation owned {directly and with the application of the rules contained in
subsection 15B.2 of these regulations) by an crganlzation -- oo

(relating to certain
rom tax) zpplies, and

15A.2.4.32 To which I.R.C. § 50i(c)(3)
educational and charitable organizations which are exempt f
15A.2.4.3b Which is controlled directly or Lndirectly by
such cerporation, by an individual, estate, or trust that is a principzal
stockholder of such corpeoration, by an officer of such corporation, or by any
combination thereef. The terms "principal stockholder" and “"officer” shall have
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the same meanings in this subdivision as in subparagraph 13A.2.4.2.2. The ternm
"contrsl™ as used in this subdivision means control in fact and  the
determination of whether the control redquirement of 15A.2.4b of this subdivision
is met will depend upon all the facts and clrcumstances of ‘each case, without
regard to whether such centrol is legally enforceable and Irrespective of the
methed by which such control is exercised or exercisablz.

E

15a.2.5 Other controlled groups. - The provisions of paragraphs
152.2.1 through 15A.2.4 of this subsecticn shall apply in determining whether a
corporation is a member of a combined group (within the meaning of paragraph
15.1.4 of #these regulations or an insurance group {within the meaning of

paragraph 15.1.5}. For examples, under paragraph 15.1.4 in order. for a
corporation to be a member of a combined group such Corporation must be a member
cf a parent-subsidiary group or a brother-sister group. Accordingly, the

excluded stock rules provided by this paragraph are applicable in determining
whether the corporation is a member of such group.

15a.2.6 Meaning c¢f employse. - For purposes of this section, and
Sections 110=-13C-158 and 110-13C-15C of these regulations, the term "employee”
has the same meaning such term is given in I.R.C. § 3306(1} ({relating o
definiticns for purposes of the Federal unemployment Tax Act). Accordingly, the
term emplovee as used in such sections includes an officer of a corporatlion.

15A.2.7 Examples. - The provisions of this paragraph subsection 1BA.2
may be illustrated by the folleowing gxamples:

Example (1). Corporation P owns 70 of the 100 shares of the only class of
stock of Corporation S. The remaining shares of $ are ownd as follows: 4
ghares by Jones (the general manager cof P), and 26 shares by Smith (who also
cwns 5 percent of the total combined voting power of the stock of 7). - P

satisfies the fifty percent stock ownership regquirement of subparagraph (1} of
this paragraph with respesct to 8. Since Jones is an officer of P and 3mith ls a
principal stockholder of P, under subparagraph 153.2.2.2, the 3 stock owned by
Jones and Smith is trested as not outstanding for purposes of determining
whether P and S are members of a parent-subsidiary contrelled group of
corporations within the meaning of paragraph 15.1.2 of Section 110-13C~15 of
these regulations. Thus, P is considered to own stock possessing 100" percent
{70+70% of the total voting pewer and value of all the $ stock. Accerdingly, P
and § are members of a parent-subsidisry controlled group of corporations.

Example {(2). Assume the same facts as in example (1) and further assume
that Jones owns 15 shares of the 100 shares of the only class of stock of
corporation S8-1, anrd corpeoration 8 owns 75 shares of such stock. P satisfies
the fifty percent stock ownershlp reguirement of subvaragraph (1) of this
paragraph with respect to S-1 since P is considered as owning 52.5 percent (70
percent x 75 parcent) of the 8-1 stock with the appillcation of paragraph (Bb)(4)
of § 1.1563.3. _Since Jones _ig_an officer of P, under gsubparagraph 132.2.2.2,
the S~1 stock owned by Jones is treated as not outstanding for purposes of
determining whether S-1 is a member of the parent-subsidiary controlled group of
corporations. Thus, S is considered to own stock possessing 88.2 percent
{75+85%) of the voting power and value of the 5-1 stock. Accordingly, P, 8§, and
S-1 are members of a parent-subsidiary contrelled group of corporations.

Example (3). Corporaticon X owns 60 pergent oI the only class of stock of”
corporation ¥Y..- Davis, the president of ¥, owns, the remalning 40 percent of the
stock of Y. Davis has agreed that if he offers his stock in Y for sale he will
first offer the stock to X at a price egual to the fair market value ©of the
stock on the first date the stock is offered for sale. Since Davis is an
employee cf Y within the meaning of I.R.C. § 3306(1}; and his stock in Y is
subject to a condition which substantially restricts or limits his right to
dispose of such stock and runs in faver of X, under supparagrapn 15R.2.2.3, such
stock is treated as if it were not outstanding of purpesses oI determining
whether X and ¥ are members of a parent-subsidiary controlled group of
corporations. The result would be the same if Davis‘s wife, instead of Davis,
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owned directly the 40 percent stock interest in Y. and such steck was subject to
a right of first refusal running in favor of X.
15A.3 Exemption.
15a.3.1 General. - If stock of a corporaticn is owned by a person

directly or with the application of the rules contained in Section 110-13C-15B.2
of these regulaticns, and such ownership results in the corporation belng a
component member of a controlled group of corporations on a December thirty-one,
then the stock shall not be treated as excluded stock under the provisicons of
subsection 15A.2 of this section i1f the result of applyving such provisions 1s
that such corporation is not a component member of a contreolled group of
corporations on such December thirty-one.

18A.3.2 Illustration. = The provisions o<f this paragraph may be
L{1lustrated by the following example:

Example. On each day of 1990, corporation P owns directly 50 of the 100
shares of the only class of stock of corporation S. Jones, an officer of P,
owns directly 30 shares of 8§ stock and P has an option to acqguire such 30 shares
of 5 stock owned directly by Jones 1s treated as not cutstanding, the result is
that P would be treated as owning stock possessing only 71 percent (30+70) of
the total voting power and value of 8§ stock, and § would not be a component
member of a controlled group of corporations on Decemper 31, 1965. However,
since P is considered as owning ‘the 30 shares of S stock with the zpplication of
paragragh 110-13C-15B.2.1 of these resgulations, and such ownershlp plus the 8
stock directly ownesd by P (50 shares) results in S being a component member of a
controclled group of corporations on December 31, 1965, the provisions of this
paragraph apply. Therefore, the provisions of paragraph 152.2.2.2 of this
section do not apply with respect to the 30 shares of & stogk, and on
December 31, 19%0, S is a component member of a controlled group of corperations
consisting cf P and S. .

§ 110-13C-158B, Rules for determining stogck ownership.

i5B.1 In general. - In determining stock ownership for purposes of Section
110-13¢~15 of these regulations, and this secticn, the gconstructive ownership
rules of subsection 15B.2 of this section apply to the extent such rzules are
referred te in such sections., The application of such rules shall be subject to
the operating rules and special rules contained in subsection 15B.3 and 15B.4 of
this section, '

15B.2 Constructive ownership.

15B.2.1 Options. = 1If a person has an optlon to acguire any
outstanding stock of a corperation, such stock shall be considered as owned by
such person. For purposes of this subsecticn, an option fec acgquire such an
option, and each cne of a series cof such opticns, shall be considered as an
optison te acguire such stock. For example, assume Smith owns an optien to

purchase one hundred (100) shares of the outstanding stock of M Corporation.
Under this subsecticn, Smith is considered o own such one hundred (100) shares.
The result would be the same if Smith owned an optlen to acgulire the ontion (or
one of a series of coftions) to purchase 100 shares of M stock. ’

15B.2.2 Attribution from partnersnips.

1583.2.2.1 Stockx owned, direectly or indirectly, by cor for a
partnership shall be considersd as ownad by any partner having an interest of
five percent (5%) or more in either the capital or profits of the partnership in
proporticn to his interest in capital or profits, whichever such proportion is
the greater. —— . . — .- .

15B.2.2.2. The prowvislons of this subsection may be illustrated
vy the following example: ' N ) ) ) )
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Example: Green, Jones, and white, unrelated. individuals, are partners L
the GJW partnership. The partners’ interests in the capital and profifs of th
partnership are as follows:

n
e

Partner . Cavital Profits
Green i ) T 38% 25%
Jenes 50% 71%
White 4% 4%

The GJW partnership owns the entirs outstanding stock (lOD shares) of X
Corporation. Under this subparagrash, Green is considered to own the X stock
owned by +the partnership in proportion to his LInterest in capital (36%) or
profits (25%), whichever such proportion is the greater. Therefore, Green is
conszsidered to own 36 shares of the X stock. However, since Jone$ has & greater
interest in the profits ¢f the partnership, he is ccnsidered toc own the X stock
in propertion to his interest in such profits. <Therefore, Jones 1s considered
to ocwn 71 shares of the ¥ stock. Since White does not have an interest cof 5% or
more in either the capital or profits of the parinership, he is not considered
to own any shares of the X stock.

15B.2.3 Attribution from estates or trusts.

isB.2.3.1 Stock owned, directly or indirectly, by or for an
estate or trust shzll be considered as owned by any bepneficiary who has an
actuarial interest of five percent (5%) or more in such stock, %o the extent of
guch actuarizl interest. For purposes of this subsection, the actuarial
interest —of each beneficilary shall be determined by assuming the maximum
exercise of discretion by the fiduciary in favor of such bereficizry and the
maximum exercise of discretion by the fiducilary in favor of such keneficiary and
the maximum use of such stock to satisfy his rights as a beneficlary. A
beneficiary of an estate or trust who cannot under any clrcumstances receive any
interest in stock held by the estate or trust, including the procesds {rom the
dispositicn thereof, or +the income therefrom, does not have an actuarial
interest in such stock. Thus, where stock owned by a decedent’s estate has been
specifically begueathed to certain beneficiaries and the remainder of the estate
is begueathed to other beneficlaries, the stock Is attributabls only to the
beneficiaries to whom it is specifically begueathed. Simllarly, a remainderman
of a trust who cannot under any circumstances recelve any interest In the stock
of a corporation which is a part of the corpus of the trust (including any
accumulated income therefrom or the proceeds from a disposition thereof) doss
net have an actuarial interest in such stock. However, an income bensficiary of
a . trust does have an actuarial interest in stock if he has any right to the
income from such stock even though under the terms of the trust instrument such
stock can never be distributed to him. The factors. and methods prescriped for
use in ascertaining the value of an interest in property for federal estate tax
purposes shall be used for purposes of this subdivision in determining a
beneficiary’s actuarial interest in stock owned directly or indirectly by or for
a trust.

15B.2.3.2 Por .the purposes of this subseciion, property of a
decesdent shall be considered as owned by his estate if such property 1s subject
to administration by the executor or administrator for the purposes of paying
clzims against the 2state and expenses of administrztion notwithstanding that,
under local law, legal title to such property vests in the decedent’'s helrs,

legatees, or devisees immediately upon death. Wizh respect to an estate, the
term "Beneficliary” includes any person entitled Lo receive property of the
decedent pursuant to a will or pursuant to laws of descent and distribuzion, A
person shall no longer be considered a beneficiary of an estate when all che

property to which the bereficiary 1s entitled hés been received by such person,
when the bpeneficiary no longer has a claim agailnst the escate arising out of
having been a beneficiary, and when there is only a remcte possibility that it
will be necessary for the estahke to seek the return of property or to seek
payment from the beneficiary by contribution or otherwise to satlisfy claims
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against the estate or expenses of administraticn. When pursuant to the
preceding sentence, & person <eases Lo be a beneficlary, sStock owned by the
estate shall net th&reafter be consideréd owned by the beneficiary.

15B.2.3.3 Steck owned, directly or indirectly, by or for any
portion of a trust of which a person is considered rhe owner under subpart I,
part I, subchapter J of the Internal Revenue Code (relating to grantors and
others treated as substantial owners) is considersd as own2d by such person.

15B.2.3.4 This subsection does not apply to steck owned by any
employees’ trust described in Internal Revenue Code § 401¢a) which ls exempt
from tax under Internal Revenue Code § S01(a).

158.2.4 Attribution from cerpcrations.

158.2.4.1 Stock owned, directly or indirectly, by or for a
corporation shall be considered as owned by any Dperson who owns (within the
meaning of Ssection 110-13C~15.4 of these regulations five percent 3%) or more in
value of its stock in that proportion which the value of the stock which such
perscn so owns bears to the value of all the stock in such corporatian.

15B.2.4.2 The provisions of this subparagraph may be
illustrated by the following example: —

Example: Brown, an individual, owns £§0 shares of the 100 shares of the
only class of outstanding stock of corporation P. Smith, an individual, owns 4
shares of the P stock, and corperation X owns 36 shares of the P stock.
Corporation P owns, dirsctly and indirectly, 50 shares of the stock of
Corporation S. Under this subsection, Brown is considered to own 30 shares of
the 8§ stock (60/100 X 50), and X is conslidered to own 18 shares ©of the S stock
(36/100 X 50). B ) - :

Since Smith does not own five percent (5%) or more in value of the P stock,
he is not considered as owning any of the 8§ stock owned by P. If, in this
example, Smith’s wife had owned directly 1 share of the P stogk, Smith (and his

wife) would each own 5 shares of the P stock, and therefore Smith (and his wife)
would be considered as cwning 2.5 shares of the § stock (5/100 X 30).

18B.2.5% Spouse. : -

15B.2.5.1 Except as provided in subparagraph 15B.2.5.2 of this
section, an individual shall he considered to own the stock owned, directly or
indirectly, by or for his spouse, other than a spouse who Ls legally separated
frem the individual under a decree of divorce, whether interlocutory or £inal,
or a decree of separate mailntenance.

15B.2.5.2 . An individual shall not be considered to own stock in
a corporaticn owned, directly or indlrectly, by or for hls spouse on any day of
a taxable vear of . such corporation, provided .that cach ©f the following
conditions are satisfied with respect to such taxable year:

15B.2.5.2.a Such individual dees not, &t any time during
such taxable year, own directly any stock in such corporation. :

155.2.5.2.b Such individual is not a member of the board of
diresters or an emplovee of such corporation and does not participate in the
management of such corporatien at any time during such taxable years.

15B.2.5.2.¢ Mot .mora . than rifty percent (50%) of suth
corporation’s gross income for such taxables year was derived from royalties,
rents, dividends, interest, and annuitlies.

15B.2.5.2.4. Such stock in such eorporation is not, at any
time during such taxable year, subject to condizions which substantially
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restrict or limit the spouse’s right to dispose of such stock and which run in
favor of the individual or his children whe have not attained the age of
twenty-one {(21) years. The principles of subsection 15A.2.2.3 of these
regulations shall apply in determining whether a condition is a condition
described in the preceding sentence. o i

158.2.5.3 For purposes of subperagraph 15B.2.5.2 o©of this
section, the gross income of a corporatlen for a taxable vear shall be
determined under I.R.C. § 61 .and the regulations thereunder. The terms
"royalties,” "rents,” "dividends," "“interest,” and "annuities" shall have the

same meanings such terms are given for purposes of I.R.C. § 1244(c;.
15B.2.6 Children, grandchildren, parents, and grandparents.

158.2.6.1 An individual shall be considered to own the stack
owned, directly or indirectly, by or for his children who have not attained the
age of twenty-one (21) years, and, if the individual has not attained the age of
twenty-one (21) vears, the stock owned, dirsctly or indirectly, by or for his
parents.

15B.2.6.2 If an individual owns (directly, and with the
application of the rules of this section but without regard to this subsection)
stock possessing more than fifty percent (50%) of the total combined wvoting
power of all classes of stock entitled to vote or more than fifty percent (50%)
of the total value of shares of all classes of stock in a corporaticon, then such
individual shall be considered to own the steck in such corporation owned,
directly or indirectly, by or for his parents, grandparents, and children who
have attained the age of twenty-one (21) years. In determining whether the
stock owned by an individual possesses the reguisite percentage c¢f the total
combined voting power of all classes of stock entitled to veote of & corporation.

18B.2.6.3 For purposes of West Virginia Code § 11-13C-14 and
Sections 110-13C=15 through 110-13C-1%C of these regulations, a legally adopted
child of an individual shall be treated as a c¢child of such individual by klood.

15B.2.6.4 The provisions of this paragraph may be Lilustrated
by the following example:

Example: (a) Tacts. - Individual F owns directly 40 shares of +the 100
shares cf the only class of stock of 2 Corporatlon. His son, M (20 years of
age), owns directly 30 sheres of such stock, and his son, A (30 years of age),
owns directly 20 shares of such stock. The remaining 10 shares of the 2 stock
are owned by an unrelated person.

(b) F’'s ownership. - -Individual F owns 40 shares of the Z stock directly
and is considered to own the 30 shares of Z stock owned directly by M. Since,

for purposes of the more-than-50% stdck ownership test contained Iin subsection
158.2.6.2, F is treated as owning 70 shares of 70% of the total voting power and
value of the Z stock, he is also considered as owning the 20 shares owned by his
adult son, A. Accordingly, F i1s considered as owning a total of 90 shares of
the Z steck.

(¢) M’s ownership. - Minor son, M, owns 30 shares of the Z stock directly,
and is considered to own the 40 shares of 2 stock owned directly by his father,
F. However, M is not considered to own the 20 shares of 2 stock owned direectly
by his brother, A, and constructively by F, becauss stock censtructively owned
by F by reason of family attribution 1is not considered as owned by him for
purposes of making another member of his family the constructive owner of such
stock. See Section 15B.3.2 of these regulaticns. accordingly, M owns and is
considered a&s owning a total of 70 shares ¢f the Z stock.

(d} A’s ownership. - Adult son, A, owns 2C shares of the Z stock directly.

Since, for purposes. of the more-than-50% sSteck ownership ‘test contained in
subsection 15B.2.6.2 of this sectlon, A is treated as owning only the 2 stock
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which he owns directly, he does not satisfy the condition precedent for the
attribution of Z stock from his father. Acecordingly, A is treated as owning
only the 20 ghares of Z stock which he owns directly.

15B.3 Operating rules and special rules.

158B.3.1 . In general. - Except as provided in paragraph 15B.3.2 of this
section, stock constructively owned by a person by reason of the applicazion of
paragraphs 15B.2.1 +%hrough 153.2.6 of this section shall, for purposes of
applying such paragraphs, be treated as actually owned by such perscn.

15B.3.2 Members of family. - Stock constructively owned by an
individual by reason of the application of paragraphs 15B.2.3 or 15B.2.8% of this
section shall not be treated as owned by him for purposes of again applving such
subsections in crder to make another the constructive cwner of such stock.

158.3.3 Precedence of option attributicon. - For purpoesss of this
section, if stock may be considered as owned by a person under paragraph 18B.2.1
of this section (relating to option attribution) and under any other paragraph
of such section, such stock shall be considered as owned by such person under
subsection 15B.3.2 of such paragraph.

158.3.4 Examples. — The provisions of this paragraph may be
illustrated by the following examples: .

Example (1): A, 20 years of age, has a S0% interest in the capital and
profits of a partnership. The partnership owns all the outstanding stock of
corporation ¥ and X owns 60 shares of the 100 outstanding shares of corporation
Y. Under paragraph 15B.3.1 of this section, the &0 shares of Y constructively
owned by the partnership by reasscn of paragraph 152.2.4 of this section is
treated as actually owned by the partnership for purposes of applying paragraph
15B.3.2 of these regulations. Therefore, A is ceonsidered as owning 54 shares of
the Y stock (90% of 60 shares).

¥

Example (2): Assume ths same facts as in Example (1}. Assume further tha
B, who is 20 years of age and the brother of A, directly owns 40 shares o
stock. Although the stock of Y ocwned by B is considered as owned by C (th
father of A and 3) under subparagraph 15B.2.6.1 of this section, under paragrap
15B.3.2 of this secticn such stock may not be treated as owned by C for purposes
of applying subparagraph 15B.2.6.2 of this sectlon in order o make A the

coenstructive owner of such stock.

fu ¢f Fh
{0 vt

o3

. Example (3): Assume the same facis assumed for purpeses of Example (2},
and further assume that € has an optien to acguire the 40 shares of Y stock
owned by his son, B. The rule contained in subparagraph (2) of this paragraph

does not prevent the reattributicon of such 40 shares to A because, under
subparagraph {3) of thls paragraph, C is considered as owning the 40 shares by
reasocn of opticn attribution and not by reason of family attribution.
Therefore, since A satisfies the more-than-%0% stock ownership test contained in
paragraph 15B.2.6.2  of this seCtion with respect to Y, the 40 shares of Y stock
constructively owned by C are reattributed to A, and A is considered as cwning a
total of 84 shares of Y stock.

158.4 Special rule.
158.4.1 In general. - If the same stock of a corporation is owned by
two (2) or mere persons, then such stock shall be treated.as owned by the person
whose ownership of such stock results in the corporation kelng a component
member of a controlled group on a December thiriy-one which has at least one (1)
other component member on such date.
15B.4.2 Component member of more than one (1) group.

15B.4.2.2 If, by reascn of paragraph 158.4.1 of this sectlon, a
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corporaticn would (but for this subsection) become a component member of more
than one (1} contreclled group on & December thirty-one, such corporaticn shall
be treated as a compcnent member of only cne {1} such controlled.group on such
date. The determination as to which group such corpoaration is treated as a
component member of shall be made in accordance with the rules contained in
subparagraphs 15B.4.2.2, 155.4.,2.3 and 153.4.2.4 of this section.

18B.4.2.2 In any case in which a corporation is & component
member of a controlled group of corporaticns o©n & December thirty-one as a
result of treating each share of its stock as owned only by the person whe owns
such share directly, then each such share shall be treated as owned by the
person who owns such share directly. '

152.4.2.3 If the application of subparagraph 15B.4.2.2 of this
section does not result in a corporation being treated as a component member of
only one (1) controlled group on a December thircy-one, then the stock of such
corporation described in paragraph 153.4.1 of this section shall be treated as
cwned by the one person described iIn such paragraph who owns, direcrly and with
the application of the rules contained in paragraphs 158.2.1, 15B.2.2, 15B.2.3,
and 15B.2.4 of this sectison, the steck possessing the greatest percentage of the
tetal value of shares of all classes 6f stock of the corporation.

158.4.2.4 If the application of subparagraphs 15B.4.2.2 or
15B.4.2.3 of this section does net result in a corporaticn being treated as a
component member of only one (1) <ontrolled group of corporatlons on a December
thirty-ene, then the determination of that group of which such corporaticn is o
be treated as a component member shall be made by the Tax Commissicner unless
such corporation files an electicn as provided in this subsesction. The election
shall be in the form of a statement, signed by a persen authorized to act on
behalf of such corporation, designating the group in which the corporation has
elected toc be included. The statement shall provide all the information with
respect to stock ownership which ls reasonably necessary to satisfy the district
director that the corporaticn would, but for the election, be a component member
of more than one (1) controlled group. The statement shall be filed on or
before the due date (including extensions of time) for the filing of the income
tax return cf such corporaticn for the taxable vyear. However, in the case ©f an
electicn with respect tc December 31, 1990, the statement shall be considered as
timely filed if filed on or before December 15, 1991. Once filed, the election
is irrevocable and effective until! subparagraph 153.2.5.2 o= subparagraph
15B8.2.5.3 of these regulaticns apply or until there is a substantial change in
the stock ownership of such corporatien.

‘ 158.4.3 Examples. - The provisiscns of this sectien may be illustrated
by the following examples, in which each corporation referred to uses the
calendar year as its taxable year and the stated facts are assumed to exist on
each day of 1990 (unless otherwisé provided in the example):

Example 1: Jcnes owns all the stock of corporation X and has an opticn to
purchase frem Smith all the ocutstanding steck of corporation Y., Smith owns all
the outstanding stock of c¢orporation 2. S8ince the ¥ stock is considered as
owned by two (2) or more persons, under subparagraph 158.3.2.2 of this sezctien,
the Y stock is treated as cwned conly by Smith since he has direct ownersnip of
such stock. Therafore, on December 31, 1980, Y and 2 are compenent members of
the same brother-sister controlled group. If, however, 38mith had owned his
steck in corporation 2 for less than one-half (1/2) of the number of days of Z°'s
1590 taxable year, then under paragraoph 153.3.1 of this section the v stock
would be treated as owned only by Jones since his ownership results in Y being s
component member of a controlled group on December 31, 1990.

Example 2: Individual H owns directly 2all the ocutstanding stock of
corporation M. W (the wife of H) owns directly all the ocutstanding stock of
corporation N, HNeither spouse is considered as owning the stock directly owned

by the other because each of the ceonditions prescribed in subparagraph 15B.Z2.5.2
of this section is satisfied with respect to each corporation’s 1990 taxable
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year. H owns directly £0% of the only class of stock of corporation P and W
owns the remaining 40% of the P stock. Under subparagraph 183.4.2.3 of this
section, the stock of P is treated as owned conly by H since H owns (directly and
with the application of the rules contained in paragraphs 15B.2.1, 158.2.2,
15B.2.3, and 153.2.4 of this section) the stcocck possassing the greazest
percentage of the total. value of shares of all classes of stock of P.
Accordingly, on December 31, 1890, P is treated as a componsnt member of a
brother—-sister group consisting of M and 2.

Example 3: Unrelated individuals A and B each owns one-half (1/2) of all
the outstanding stock of corporation R, which in turn owns 70% of the only class
of cutstanding stock of corporation 8. The remaining 30% of the stock of
corporation 5 is owned by unrelated individual €. Under the attributicon rule of
subsection 15B.2.4 of this section, A and 3 each is considered as owning 35% of
the stock of corporaticn 8. Accordingly, since 5 or fewer persons own at least
80% of the stock of corporaticns R and $ and alsc eown more than 50% identically
(A and B's identical ownership each is 35%), con Degember 31, 19390, corporations
R and S are treated as compeonent members of the same brother-sister controlled

group.
§ 110-13C-15C. Franchised corporations.

i15c.1 In general. - For purposes. of subparagraph 15.2.2.4 of <these
regulations, a member of a controlled group of corporations shall be considered
to be a franchised corpeoration for_a taxable year 1f each of the Zollowing
conditions is satisfied for one-half (1/2) (or more) of the number o©of days
preceding the December thirty-one included within such taxable year (or, if such
taxable year dces not include a December thirty-one, for one-half (1/2} or more’
of the number of days in such taxabkle year preceding the last day of such year):

1s5¢.1.1 Such member is franchised to sell the products of another
member, or the common owner, of sucn contrelled group.

15c.1.2 Mcre than fifty percent (50%) (determined on the basls of
zost) of all the goods held by such member primarily for sale to 1ts customers
are acguired from members or the commen owner of the controlled group, or both.,

15¢.1.3 The steock of such member is to be sold to an employes (or
employees) of such member pursuant toc a bona fide plan designed to eliminate the
stock ownership of the parent corporation (as defined in Sgction 110-13C-15A.2.1
of +these regulations) or of the common owner (as defined in Section
110-13¢C-15a.2.3 of these regulations) in such member.

15C.1.4 Such employee owns (or such employees in the aggregate own)
directly more than twenty percent (20%) of the total value of sharss of all
classes of stock o©of such 'member. For purposes of this subsecticn, the
determination of whether an emploves [or emplovees) owns the reguisite
percentage cof the total value of the stock cf the member shall be made without
regard to Section 110-13C-15B.2 of these regulations, relating to cerczain stock
treated as excluded stock. Furthermore, 1f the corporaticon has more than one
(1) class of stock outstanding, the relative veting rights as between each such
class of stock shall be disregarded in making such determination.

15C.2 Plan for elimination of stock ownership.
15¢.2.1 & plan referred te in paragraph 13C.1.3 of this section must:

15C.2.31.1 ©Provide a reasonable selling price for the stock of
the membe2z, and

15¢.2.1.2 Reguire that a porticn of the employee’s compensation
or dividends, or both, from such member be apolied to the purchase oI such stock
(or o the purchase of notes, bonds, debentures, or sgimilar evidences of
indebtedness of such member held by the parent corporation ©r the common owner).
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It is not necessary, in order to satisfy the veguirements of subparagraph
15C.2.1.2 of this secticn, that the plan reguire that a percentage of every
dellar cf the compensation and dividends be applied to the purchase of the stock
(cr the indebtedness). The reguirements of such subsection are satisfied if an
otherwise qualified plan provides that under certain specified conditiscns (such
as a requirement that the member earn a specified profit) no portion of the
compensation and/or dividends need be applied to the purchase of the stock (or
indebtedness), provided such conditions are reascnable.

15C.2.2 A plan for the elimination of the stock ocwnership of the
parent corporaticn or of the common owner will satisfy the reguirements of
paragraphs 15¢.1.3 and 15C.2.1 of this section even though it does not reguire
that the stock of the member be sold to an employee (or emplovees) L1f it
provides for the redemption of the stock of the member held by the pareant or
common owner and under the plan the amount of such stock to be redeemed during
any period 1ls calculated by reference tc +he profits of such member during such
period. : ’ : LT T T

8¢9




