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NOTICE OF AN EMERGENCY RULE

AGENCY: State Tax Division , TITLE NUMBER: ”1710 7 : -

CITE AUTHORITY : W. Va. Code 88 11-10-5 and 11-13C-8a(e)

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES ® _NO O

IF YES, SERIES NUMBER OF RULE BEING AMENDED:___13C

TITLE OF RULE BEING AMENDED: _Business Investment aad Jobs ‘E;xnﬁnsion Tax Credit,

Corporatiph Headquarters Relocation Tzx Credit, Small Business Tax Credit

IF NO, SERIES NUMBER CF RULE BEING FILED AS AN EMERGENCY:

TITLE OF RULE BEING FILED AS AN EMERGENCY!

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME
EFFECTIVE AFTER APPROVAL BY SECRETARY OF STATE OR 42ND DAY
AFTER FILING, WHICHEVER CCCURS FIRST. ‘

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE
~ AS FOLLOWS:
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Use additional sheets if necessary /J Signare
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STATEMENT OF EMERGENCY

When the Legislature on March 12, 19%4, enacted Committee
Substitute for H.B. 4023, it amended West Virginia Code § 11-13C-15
and enacted West Virginia Code § 11=13C-8a. Section 11-13C-8a{c)
requires the Tax Commissioner to filé in the West Virginia Register
by July 1, 1994, an emergency legislative .regulatiocn explaining how
the rules in Seciion 11-13C-8a are to be applied. in the case cof
projects certified under Section 11-13C-4k. This emergency rule

satisfies the legislative reguirements..
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NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE
AGENCY: State Tax Division. _TITLE NUMRBRER: 110
RULE TYPE: Legislative ; - CITE AUTHORITY W. Va. Ccde 88 11-10~5 & 11-13C-8a(c

AMENDMENT TO AN EXISTING RULE: YES_X . NO___
* IF YES, SERIES NUMBER OF RULE BEING AMENDED: __13¢& - . B

TITLE OF RULE BEING AMENDED: _Business Investment and Jobs Expansion Tax

Credit, Corporaticn Headquarters Relocation Tax Credit, Small Business

Tax Credit
IF NO, SERIES NUMBER OF NEW RULE BEING PROPCSED: } .

TITLE OF RULE BEING PROPCOSED:

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOCD HAS BEEN ESTABLISHED DURING WHICH
""—.
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS

COMMENT PERIOD WILL END ON _July 31, 1994 AT 5:00 .M. )

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING .

ADDEESS. ' Ll Ll e e L

Legal Division o

Department of Tax.and Revenue

" THE ISSUES TO BE HEARD SHALL BE

P.O0. Box 1005 - . ---LIMITED TO THIS PROPOSED RULE,
\‘E réid ] T TcKee

Au‘g_norlze.d Signature

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL




APPENDIX B
FISCAL NOTE FOR PROFPOSED RULES
Rule Title: Businegs Investment and Jobs Expansion Tax Credit,

Corporation Headguarters Relcocaticon Tax Credlt
Small Business Tax Credift.

Type of Rule: X Iegislative Interpretive Procedural
Agency: BState Tax Division
2ddress: W-300

State Cawvitol
Charleston, WV

1. Effect of Proposed Rule
ANNUAL . FISCAL YEAR
INCREASE | DECREASE | CURRENT NEXT THEREAFTER
ESTIMATED TOTAL $ b S
COST
PERSONAL o 0 Q o] 0
SERVICES
CURRENT EXPENSE o 0 0 ¢ 0
REPAIRS & ' 0 o 0 C 0
ALTERNATIONS
EQUIFMENT o] 0 0 0 0]
OTHER =g 0 o) ) 0 €
2. Explanation of above estimates:

There should be no effect on the foreg01ng resulting from the
amendments to 110 C.S.R. 13C. :

3. Objectives. of thess rulsas:

The objecitive of the amendments to the rule is to explain the
application of the recapture tax prov;ded for in West Vlrglnla Code
§ 11-13C-8a.




Rule Title:  [Business Investment and Jobs Expansion Tax Credit, .
Corporation Headguarters Relocation Tax Credit,
Small Business Tax Credit.

4. Explanation of Overall Ecgnoeniic Ifigact of Proposed Rule.
A, Ecconemic Impact on State Government.

There eventually will .be a reduction in the
amount of tax credits taken.

B. . Economic Impact on Political Subdivisiocns; Specific
Industries; Specific groups cf Citizens.

The amendments will affect those taxpayers who
place qualified property in service or use
after March 12, 1994 and elilther fails to meet
certain use reguirements or fails to satisfy
new job reguirements.

C. Economic Impact on Citizens/Puklic at Large.

There should be little impact.

Date: June 30, 1994

Signature of Agency Head or Apthorized Representative

s / %/f L/JS@

-Lydial s. McKee,

Deputy Secretary of

Tax and Revenue,

Assistant Tax Commissioner




DATE: June 30, 1994
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: State Tax Division

LEGCISLATIVE RULE TITLE: Business Investment and Jobs Expansion Tax

credit, Corvoraticn Headguarters Relocation Tax

Craedit, Small Business Tax Credit.

1. Date of Fiiing?{ ~June 30, 1994

2. Statutery authority for promulgating emergency rule:

West Virginia Code €§ 11-10-5 angd 11-13C=-2a{c)

3. Date of filing of proposed legislative rule: June 30, 1954

4. Does the emergency rule adopt new language or dces it amend or
appeal a current legislative rule?

Yes _ ) . —

5, Has the same or similar emergency rule previously been filed
and expired?

No ) il

6. State, with particularity, those facts and circumstances which
make the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfare.

N/A




If the emergency rule was promulgated in order to cemply with
a time limit established by the Code or federal statute or
regulaticn, cite the Code provisicon, federal statute . cr
regulation and time limit estaklished therein.

W. Va. Code § 11-13C-8a({c) requires emsrgency regulations to

be filed by July 1, 19%4,

State, with particularity, these facts and circumstances which
make the emergency rule necessary to prevent substantial harm
to the public interest. . S

N/2




STATEMENT OF CIRCUMESTANCES

When the Legislature on March 12, 19%4, enacted Ccmmittee
Substitute for H.B. 4023, it amended West Virginia Code § 11-13C-185
and enactsad West Virginia Code § 11-13C-8a. Section 11-13C-8a(c<)}
reguires the Tax Commissioner to file in the West Virginia Register
by July 1, 1994, an emergency legislative regulation explaining how
the rules in Section 11-13C-8a are to be applied in the case of
projects certified under Section_ 11-13C-4k. This emergency rule
satisfies the legislative reguirements.
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GOVERNOR - TAXDIVISION - T g EOMERCRETARY
P.C. Box 2389
Charleston, WV 25328-2389 »
CONSENT TC FILE RULE
June 30, 1984
To Whom It May Concern:
Title of Rule: . ... Business Investment and Jobs Exﬁansion Tax

Credit, Corpeoration Headguarters Relocation Tax
Credit, Small Business Tax Credit

Title Number: 110

Series Number: 12C

Pursuant to West Virginia Code § 5F-2-2(a), the undersigned
hereby censents to the fillng of the foregoing rule.

Signed this 30th day of June, 19%94.

Vi

»

O D

James B, Paige, IIT ooy ~Towtta
Secrerary, Tax and Revenue Cj“’aj ‘
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EMERGENCY 5T ViR
WEST VIRGINIA LEGISLATIVE REGULATIONS \B% oF ‘3\{ of ot
STATE TAX DEPARTMENT ,efiisggﬁh“
TITLE 110
SERIES 13C
BUSINESS INVESTMENT AND JOBS EXPANSION TAX CREDIT
CORPORATION HEADQUARTERS RELOCATION TAX CREDIT
SMALI. BUSINESS TAX CREDIT
§ 110-13C-1. General. o
1.1 Typs of regulaticn. - These regulaticns are emergency legislative

regulaticns as defined in West Virginia Code § 2845-3~1 et seo.

1.2 Scope. - These regulations explain and clarify the West Virginia
Business Investment and Jobs Expansion Tax Credit, as stated in West Virginia

Code § 11-13C-1 et segq. These emergency regulations are filed as emergency
regulations pursuant to the statutory mandate set forth in Section 11-13C-8a(c)
of the West Virginia Code. These regulations address application of the

provisions of Secticn 11-13C-8a of the West Virginia Code relating to the
recapture of the West Virginia Business Investment and Joks Expansion Tax Credit
and other credits set forth in West Virginia Ceode, Chapter 11, Article 13C, and
impositicn of the recapture tax prescribed in the said Section 11-13C-8a of the
West Virginia Code.. The provisions of sections 4b.8a through 4b.8a.2.3 of these
regulations and sections 8z through 8a.5.1 of these regulations apply te

property ‘placed. in service after March 12, 1994. The provisions of these
regulaticns do not supersede, abrogate or nullify rulings of the Tax
Commissicner Lissued prior te the issuance of thess regulations. Specific

written rulings of the Tax Commissioner issued pricr to the issuance of these
regulations shall remain in £ull force a&and ‘eifstt, and shall supersede any
conflicting provision of these regulations.

1.3 authority. - These. emercency regulaticns are issued under the
authorisy of West Virginla Cdde § 25A-3-15, West Virginia Code § 11-10-5 and
West Virginia Code § 11-13C-8a(c}). = ’

1.4 Filing date. - These emergency leglslative regulaticns were filed in
the State Register con June 30, 1994.

1.5 Effective date. ~ These emergency regulaticns shall be affectlve upcon
the making of a finding of the Secretary of State that there exists an emergency
such as to justify the issuance oi emergency regulations.

§ 110-13C-Z2. Gverview of the credit,

The businsss investment and jobs expansion tax credit is available to a
taxpayer or a group of project participant taxpayers against the portien of
certain taxes imposed by this State which are attributable to and the
consequence of the taxpaver’'s gualified investment in a new or expanded business
in West Virginiz which results iIn the creation of nsw jobs. The maximum
allowable credit is determined by multiplying the amount of the taxpayer’s
gualified investment by the taxpayer’s new jobs percentage.
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The amount of qualified investment is based on the useful life and the cost
of real and personal property as follows: o

PERCENTAGE OF COST WHICH CAN

USEFUL LIFE ~ BECOME QUALIFIED INVESTMENT
Less than 4 years 0

4 to 6 years 33-1/3

6 to 8 years 66=2/3

8 years or more S - 100

Qualified investment f£or the purposes of the business investment and jobs
expansion tax credit, generally consists of the Llnvestment o©f the taxpayer in
real and tangible perscnal property, with certain exclusions, multiplied by the
appropriate qualified investment percentage as described above. Leases of
tangible perscnal property and rezl property can gualify as investment for
purposes of the credit.

The percentage of qualified investment available as credit is determined by
the number of new Jjobs created which are directly attributabkle te the taxpayer’s
qualified investment as follows:

IFr THE NUMBER OF . ) . THE APPLICABLIE
NEW JOBS IS: .. oo LT : PERCENTAGE IS:
1,000 e e o SN~ L
760 ' 80
520 o : : .70
280 oo B . 60
80 - ’ . -1e)

A new Jjob must be filled by a West Virginia domiciled West Virginia
resident and must be directly attributable to the making of new investment.

The credit is applied over a ten (10) year peried (at 1/10th per vyear)
beginning 'in the taxable year in which the gualified investment i1s placed in
service or use, or, at the taxpayer’s opticn, in the next succeeding tax year,

The business investment and jobs expansion tax credit may be used to offset
up to eighty percent (80%) of the tax liability apportioned to the gualified
investment for the followling State taxes in the following order.

Business and Occupation Tax
Carrler Income Tax
Telecommunications Tax
Business Franchise Tax
Corporation Net Income Tax
Personal Income Tax

Sales and Use Taxes

The credit may offset the severance tax for certain taxpayers who have
Flaced investment into service or use during certain time periods, generally,
prior to March 10, 1890, or who are subject to certain statutory rules. The
credit may also -be sued as an indirect offset of up to twenty percent (20%) of
workers'’ compensaticn premiums directly attributable tec the gualified investment
and eighty percent (80%) of ‘ad valorem property tax attributable to the
gualified investment, and eighty percent ~{80%) of unemployment insurance tax
attributable to the gqualified investment. The property tax, unemployment
insurance tax and workers’ compensation premiums are offset by means of a rebate
of the remaining twenty percent (20%) of the business taxes listed above, except
for the sales and use taxes, provided that sufficient credit for the year
remaing available. TUnused credit egqual to the remainder of rebate credit for
eighty percent (80%) of propertvy tax, eighty percent (80%) of unemployment
insurance tax and twenty percent (20%) of workers’ compensation premiums not
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offset during the taxable year may be carried forward to the twelfth (l2th) year
subsequent to the year during which gualified investment was placed in service
or use. The amount of taxes attributable teo the new investment is determined bv
multiplying the total tax lizbility by a fracticon, the numerator of which 1s the
compensaticn paid to the employees hired as a ressult of the new investment, and
the denominator of which is the compensation paid to. all West Virginia emplovees
of the taxpaver.

The statute provides for business investment and jobs expansion tax credit
proiects whereby multiple parties may engage in a business enterprise such that
the parties tegether will create at least fifty (5C) jobg and make gualified
investment subject to the credit. A business entity may qualify as a project
participant in a multiple party project by centributing either property, as a
direct purchaser or lessee of gualified investment property, or Jjobs, as an
employer, to a business investment and jobs expansion tax credit project.

The statute provides for multiple year projects wherein the gualified
investment will be made over a period of up to three (3) tax years, rather than
over a single taxable year. A project involving both multipie parties and
multiple years can also be approved by the Tax Commissicner.

The regular business investment and jobs expansion tax credit is available
for an entity or for project participants which make gqualified investment in
West Virginia and which create at least fifty (50} new Jobs.

The small business tax credifi is available for businesses which have an
annual payroll and annual gross recelpts not exceeding those maximums set forth
in Sections 3.2b and 7a of these resgulations. This credit 1s available %o
businesses which make gqualified investment whish results in the ¢creation of at
least ften (10) new Jjcbs. cnly multiple year projects may be created by small
business tax c¢redit investors. Multiple party small business tax credit
projects may not be created under the statute.

Effective February 1, 1988, a corpeoration that moves its corporate
headguarters to West virginia from a location cutside this State may be entitled
to a credit. The amount of the crédit varies depending on the number of new
Sobs created in West Virginia by relocation of the corporate headguarters. If
fhe relocation csreates at least fifteén (15) new jobs, but less than fifty (50)
new jobs, or if the corperation headquarters relocation is part of a business
development project being conducted in West Virginia by the corporatioen, which
is also placed into service or use, during the same tax year that the corporate
headguarters is relecated, which together result in at least fifty (E0) new Jjobs
being created, then %the credit available is determined by multiplying the
applicable "new jobs percentage” by the "adjusted gualified investment."

If the relocation creates at least fifteen (15) but less than fifty (50)
new 3jebs, =then the amount of credit is equal to ten percent (10%) of the
corporation’s adjusted qualifisd investment. The new Jjobs percentage will range
from fifty percent (50%) for fifty (50} new Jjobs to ninsty percent (50%) for one
thousand (1,000) new jobs, although the taxpayer corporation may at its option
choese to take the ten percent (10%) cradit even though £ifty (50) or more new
jobs have been created.. R o _

The "adjusted gualified investment" means Lhe gualified investment of the
taxpayer in real and tangible perscnal property purchased for business expansion
plus the cost of the reasonable and necessary eXpenses incurred by the taxpayer
te releocate the corporate headguarters from its out-of-state leocation to West
Virginia. - R - : - .

§ 110-13Cc-3. -Definitions. - As used in these regulaticns and unless the
context clearly requires a different meaning, the following terms shall have the
meaning ascribed herein, and shall &pply in the singular or in the plural.

3.1 Business. - The term "business" means any activity taxable under

3
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article 12-a or 13 (or both) of chapter 11 of the West Virginia Cocde, which is
engaged in by any perscn in this State: Provided, That con and after the July 1,

1987, the term "business” means any activity taxable uider article 13, 13-a,
13-k, 21, 23 and 24 of this chapter (or any one or combination of such articles
of this chapter).

3.2 _Business expansion. — The +term "business expansion” msans capital
investment in a new or expanded business facility in this State.

3.3 Business facility. - The term "business facility" means any factory,
mining operatiocn, mill, plant, refinery, warehcuse, building or complex of
buildings located within this State, including the land on which it iz located,
and a2ll machinery, eguipment and other real and personal property located at or
within such facility, used in connection with the cperation of such facility, in
a business that is taxable in this State, and all site preparation and start-up
costs of the taxpayer for the business facility which it capitalizes for federal
income tax purposes.

3.3.1 "Mining operation" means the place at which a person extracts
ores or minerals from the ground, It includes both surface and underground
mining operations.

2.3.2 “Surface mine" means the surface of land upon which activities
are conducted which disturb the natural surface of the land and result in the
preducticn of ores or minerals..

3.32.3 . "Underground mine"” mezns the surface effects associated with
the shafts, slopes, Llifis or inclines connected with excavations penetrating
seams or sStrata of minerals, and the eguipment connected therewith which
contribute to the mining, preparation or handling or ores or minerals.

3.4 Commissicner or Tax Commissioner. — The terms "Commissicner™ and "Tax
Commissicner" are used interchangeably herein and mean the Tax Commissioner of
the State of West Virginia, or his delegate.

3.5 - Compensation. = The term ‘"compensation" means wages, salaries,
commissions and any other form of remuneration pzid to employees for personal
services. - -

3.8 Constructien ceontract. - The term "construction contract" means any
coentract. for the building; construction, reconstruction or rehabilitation of, or
the installation of any integral components to, or improvements cf, a new or
existing business facility.

Y

3.7 Ceontrolled group. - The term “controlled group"” means one or more
chains of corporations connected through stock cwnership with a common parent
corporation if stock possessing at least £ifty percent (50%) of the voting power
of all classes ©f stock of each of the corporations is owned directly or
indirectly by one (1} or more of the corporations; and the common parent owns
directly stock possessing at least fifty percent (50%) of the voting power of
all classes of stock of at least one (1) of the other corporations.

3.8 Corporaticon. = The term "corporation” means any corporaticn, Jolnt-
stock cempany or association, and any business conducted by a trustee or
trustees wherein interest or ownership is evidenced by a certificate of interest
or ownership or similar written ilnstrument.

3.5 Delegate. - The term "delegate” in the phrase "or his delegate,” when
used in reference to the Tax Commissioner, means any officer or employse of the
Department of Tax and Revenue duly authcrized by the Tax Commissioner directly,
or indirectly by one or more redelegations of authority, o perform the
functions mentioned cr described in West Virginia Code, chapter 11, article 13C.

3.10 Eligible taxpayer. - The term "eligibkle taxpayer" means any person

4
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subject to the taxes imposed by West Virginia Cede, chapter 11, article 1l2a or
12 (or both) who makes gqualified investment in & new or expanded business
facility lcecated in this State that results in the creation of at least fifoy
(50) new jobs: Provided, That on and after July 1, 1987, the phrase "eligible
taxpaver" means any person subject to the taxes imposed by West Virginia Code,
chapter 11, articles 13, 13-a, 13-b, 21, 23 and 24 (or any one {1y cr
combinaticn of such articles of this chapter). "Eligible taxpaver" shall also
include an affiliated group of taxpayers Lf such group =2lects to file a
consolidated corporation net incdme tax réfurn under West Virginia Code, chapter
11, article 24. ’

3.11 Expanded facility. - The term "expanded facility" means any business
facility (other than a new or replacsment business facility) resulting from the
acguisition, construction, reconstruction, installation or erection of
improvements or additions to existing property if such improvements or additions
are purchased on or after March 1, 1985, but only to the extent of the
taxpayer’s qualified investment in such ilmprovements or additions.

3.12 Includes and including. - The terms "includes" and "including," whean
tsed in a definiticn contained in West Virginia Code, chapter 11, article 13C or
these regulaticns, shall not be deemed to exclude other things otherwise within
the meaning of the term defined.

2.13 Leased property. — For property leased or purchased pursuant to a so-
called capital lesse, as determined under generally accepted accounting
principles, on or after March 10, 1990, the term "leased property" does not
include property which the taxpayer is reguired to show on its books and records
as an asset under generally accdepted principles of financial accounting. If the
taxpayer is prohibited from expensing the lease payments for federal income tax
purposes, the property shall be treated as purchased property under this Section
if the property was purchased or leased on or after March 10, 1990. Property
leased prior +to March 10, 1980 shall be treated as leased property without
regard to whether the lease is a capital lease cr an operating lease. .

3.14 New business facility. - The term "new business facility" means a
business -facility which satisfies all the reguirements of subsections 3.14.1,
3.14.2, 3.14.3 and 3.14.4 of this Section 3.14.

3.14.1 The facility is emploved by the taxpayer in the conduct of a
business the net income of which is or would be taxakble pursuant to West
Virginig Code, chapter 11, article 21 or 24. Such faclility shall not be
considered a new business facility in the hands of the taxpayer if the
taxpayer’s only activity with respect to such facility 1s to lease it to another
persen or perscns. This restriction will net apply where the lease is between
project participants and the lessse’s lease payments do not constitute gualified
investment, and invesiment in the property will <¢ualify only at the level of
third party transactions between a participant and an entity outside of the
circle of project participants under 3.14.3 of these regulations.

3.14.2 For pericds subsequent to. March 9, 1690, such facility is
purchased by, or leased to, the taxpayer and placed in service or use on or
after March 1, 1885. For periods prior to March 10, 19380, such facility was
placed in service or use cn or after March 1, 1985, without regard to the time
¢f purchase or leasing. : :

3.14.3 The faciliiy was not purchased or leased by the taxpayer from
a related person or a project partiecipant, or related person of a project
participant, in any certified project in which the taxpayer is a participant.
The Tax Commissicner may wailve. this reguirement if the facility was acgquired
from a related party for its fair market wvalue and the acgquisition was not tax
motivated. Note that this provision does not disqualify inyestment in property
purchased or leased by a projsct participant from an unrelated outside third
party. However, the investmeni in lease or sublease payments between project

participants in such property resulting from a subseguent lease arrangement

5




State Tax Department
Title 110 [ e e _ -
Series 13C

would neot gualify; ner would the purchase of such property by one project
participant from another prcject participant gualify.

3-14.3.1 @iven the statutory mandate for a reasonable
construction of the business investment and jobs expansion tax credit statute
enacted by the Legislature in West Virginia Cede § 11-13C-14(b} on March 10,
19%0, the Tax Commissioner shall exercise the discretion granted in this Section
of these regulations and West Virginia Code §§ 11-13C-3(b}(12)(C) and
11-13C=14{e} ({3} {C) by refusing to grant any walver of the proscriptiocon set forth
therein except in extracordinary circumstances.

3.14.4 Such facility was not in service or use during the ninety (90)
days immediately priocr to transfer of the title to such facility, or prior to
the commencement of the tferm of the lease of such facility: Provided, That this
ninety (90) day periocd may be waived .by the Tax Commissicner prior te March 10,
1990 for good and sufficient cause, and subseguent to March 8, 1990 if the
Commissioner determines that persons employed at the facility may be treated as
"new employees" as that term i1s defined in West Virginia Code § 11-13C-14 and
elsewhere in West . virginia <Code, chapter 11, article 13C and in these
regulations for pericds subseguent te March 9, 1890.

3.14.5 -Notwithstanding the provisions of subparagraphs 3.14.1,
3.14.2, 3.14.3 and 3.14.4 of this Section 3.14, the purchase or leasing of a
facility or of property from a nonparticipant unrelated party by a participant
in a certified project who then leases, subleases or sells such property to a
participant in the same certified project may constitute gualified investment in
a new business facility or in property purchased or leased for business
expansion or in new property, as defined in these regulaticons if such facility
or property otherwiss qualifies as such in accordance with West Virginia Code
article 11-123C and these regulations; and lease, sublease or purchase price
payments between projsct participants shall not censtitute gualified investment.

3.15 New employee.

3.15.1 The term "new employee" m2ans a person residing and deomiciled
in this State, hired by the taxpayer to fill a positien for a job in this State
which previcusly did not exist in the taxpayer’s kusiness enterprise in this
State prior to the date on which the taxpaver’s gualifled investment is placed
in service or used in this State. In no case shall the number cf new employeess
directly attributable to such investment for purposes of this credit exceed the
total net increase in the taxpayer’s employment in this State: Provided, That
with respect to taxpavers who file application for certification of a project
under West Virginia Code § 11-13C-4b after March 10, 1992, and other taxpayers
which place qualified investment into service or use after March 10, 1990, the
Tax Commissicner may reguire that ths net increase in the taxpayer’s employment
in this State be determined and certified for the taxpayer's controlled group;
and in the case of a project invelving more than one (1) person for the
controlled groups of all participants, taken as a whole: Provided, however,
That persons £illing jobs saved as a direct result of taxpayer’'s gualified
investment in property purchased or leased for business expansion on or after
March 10, 1580 may be treated as new employees filling new jobs 1f the taxpaver
certifies the material facts to the Tax Commissiconer and the Tax Commissioner
expressly finds that:

3.15.21.1 But for tfthe new employer purchasing the assets of a
business in bankruptcy wunder chapter seven or eleven of the United States
Bankruptecy Code and such new emplover making gualified investment in property
purchased or leased for business expansicn, the assets would have been sold by
the United States bankruptey court in a liguidation sale and the Jobs so savad
would have been leost; or -

3.15.1.2 . But for taxpayer’s gualified investment in property
purchased or lessed for business expansion In this State, taxpayer would have
closed its business facility Ln this State, taxpayer would, have closed its




State Tax Department
Title 110 S . .
Series 13C . A

business facility in this State and the employees of the taxpayer located at
such facility would have lost their jobs: Provided, That the Tax Commissioner
shall not make this certification unless the Tax Commissioner finds that the
taxpayer is insolvent as defined in 11 U.S.C. § 101(31) or that the taxpayer's
business facility was destroysd in whole or in significant part by fire, flecod
or other act of God. i

3.15.1.2.a This Section 3.15.1.2 shall apply when,

But for the making of qualified investment in property purchased or leased
for business expansion in this State, the business facility in whiech such
property purchased or leased for business expansion is placed in service or use,
or which itself constitutes property purchased or leased for business expansion,
would have closed and the emplovees at the facility would have lost their jobs:
Provided, That the Tax Commissioner shall not make this certification unless the
Tax Commissioner finds that the entity which owned the facility priocr to the
making of the gualified investment was insoclvent as defined in 11 U.S.C.
§ 101(¢{31) immediately prior to the making of such gualified investment, or that
the business facility was destroyed in whole or in significant part by fire,
flocd or cother act of God. S o

2.15.1.3 Jobs relating tc an insolvent business may be saved by:

2.15.1.3.a The purchase of the assets of an insolvent
entity by an unrelated entity, with or without the making of additional capital
investment +to be added to those .assets, with the resulting continuation of
employment and operations formerly maintained by the insclvent entity;

3.15.1.3.b The purchase of, or merger of, an insolvent
entity, by or with an unrelated entity, and the resulting continuation of
operaticns formerly carried out by the formerly insclvent entity, and =2
resulting continuation of employment; or '

3.15.1.3.c Purchase of the assets of an insolvent entity by
a partnership, or the Jjeining of an insclvent entity with a partnership, &z a
partner, whersby tha assets, or assets ané liabilities, of the insolvent entity,
as a partner, are abscrbed by and become assets and liabilities of the
partnership which, subssquent to the addition of the insolvent entity as a
partner, shall not ke insolvent, with the resultant centinuation of employment
and operations relating to the formerly insclvent entity.

2.15.1.4 Whether a facility was destroyed In wheole, or in
significant part, by an act,of God depends on the facts and circumstances of
each case. S

3.15.2 A persen shall be deemed to be a "new employee" only if such
person’s duties in connection with the cperation of the business facility are
ons

3.15.2.1% A regular, full-time and permanent basisg; or

3.15.2.2 A regular, part—time and permanent basis: Provided,
That such person is customarily performing such duties at least twenty hours per
weak for at least six (8) months during the taxable year.

3.15.2.3 "Full-time employment" means employment for at least
cne hundred ferty (140) hours per month at a wage not less than the prevailing
state or federal minimum wage, depending on which minimum wage provigion is
applicable to the business: Provided, That for new 3jobs filled prier to
March 10, 1950, “"full-time employment"” means employment for at least one hundred
twenty (120} hours per month at a wage not less than the prevalling state or
federal minimum wage, depending on which minimum wage provieion is applicable to
the business.
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3.15.2.4 V"Permanent employment” does not include employment that
is temporary or seascnal_ and_ therefore the wages, salaries and other
compensaticn paid to such temporary or seasonal emplovees will not be considerad
for purposes of this credit.

3.16 New Zob. - The term "new job” means a job which did not exist in the
business of the =taxpaver in this State prior to the taxpayer’'s gqualified
investment being made, or which is a saved jcb as discussed In Section 3.1i5 and
the subsections thereof o©f these regulations and West Virginia Code
§ 11=13c-14{e) (4}, and which is filled by a new employee.

3.17 New property. = The term "new property” means:

3.17.1 Precperty the gonstruction, reconstruction or erectlilon of which
is completed on or after March 1, 1985 and which was placed in service or use
after such date; and

3.17.2 Property leased or acquired by the taxpayer that is placed in
service or use in this State on or after March 1, 1985, if the original use of
such property commences with the taxpayer and commences on or after such date.

2.17.3 New property must constitute property purchased or leased for
business expansion in order for investment in such property to gqualify for this
credit. -

3.18 Criginal use. - The term "original use"” means the Zirst use to which
the property is put, whether or not such use corresponds toc the use of the
property by the taxpayver.

3.19 Partnership and partner. - The +term Tpartnership” includes a
syndicate, group, pool, Jeint venture or other unincorporated organization
through or by means of which any business, financial operation or venture is
carried cn, and which is not a trust or estate, a corporation or a scle
proprietorship. The term "partner" includes a member in such a syndicate,
group, pool, jeoint venture or organization.

3.20 Person. - The term "perscn” includes any natural person, corporation
or partnership.

3.21 Property purchased or leased for business expansion.

3.21.1 Included property. - Except as previded in subparagraph
3.21.2, the term "property purchased or leased for business expansion” means
real property, and improvements therets, and tangible persconal property, but
only if such real or personal property was constructed, purchased, or leased and
placed in service or use by the taxpayer, for use as a componant part of a new
or expanded business facility, as defined in this Section, which is located
within West Virginia. This term includes only:

3.21.1.1 Real property, and improvements therete having a useful
life of four or more years, placed in service or use on or after March 1, 1885,
by the taxpaver. -

3.21.1.2 Rezal . properiy, and improvements thereto, or tangible
persenal property acquired by written lease having a primary term of ten (iC) or
mare years and placed in service or use by the taxpayer on or after March 1,
l9gs. el . .

3.21.1.3 Tangible personal property placed in service or use by
the taxpayer on or after March 1, 198%, with respect to which depreciation, or
amocrtization in lieu of depreciaticon; is allowable in determining the persenal
or egorporation net income tax liability of the business taxpayer under West
Virginia Code, chapter 11, article 21 cor 24, and which has a useful 1ife, at the
time such preperty is placed in_service or use in this State, of four (4) or
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more years.

2.21.1.4 Tanglible personal property acqguired by written lease
having a primary term of four (4) years or longer, that commenced and was
executed by the parties thereto on or after February 1, 198&, if used as a
component part of a new or expanded business facility, shall he included within
this definition.

3.21.1.5 = Tangible perscnal property owned, or leased, and used
by the taxpayer at a business lozaticn outside this State which is moved into
this State on or after Fébruary 1, 1986, for use as 'a compenent part of a new or
expandaed business facility located In this State: Provided, That if the
property is owned, it must be depreciable or amcrtizable personal property for
income tax purposes, and have a useful life of four (4) or more vears remaining
at the time it is placed in service or use in this State, and if the property is
leased, the primary term of the lease remaining at the time the leaged property
is placed in service or use in this State must be four (4) or more years.

3.21.2 Excluded property. - The term "property purchased or leased
foer business expansion" shall not include:

3.21.2.1  _Property owned or leased by the taxpayer and for which
the taxpayer was previously allowed tax credit for industrial expansion, tax
credit for industrial revitalizaticn, tax credit for coal loading facillities or
the tax credits allowed by West Virginia Code § 11~12C-1 et seg. (the business
investment and jobs expansion tax credit or supercredit, small business credit
and corporate headguarters relocatlon credit).

3.21.2.2 Property owned or lsased by the taxpaver and for which
the seller, lessor, or other transferor, was previously allowed tax credit for
industrial expansion, tax credit for industrial revitalization, tax credit for
coal loading facilities, or the tax credits allowed by West Virginia Code
§ 11-13-1 et s2q. (the business investment and Jjobs expansion tax credit or
supercredit, the small business tax cradit or the corporate headguarters
relocation credit).

3.21.2.3 Repair costs, including materials used in the repair,
unless for federal income tax purposes the cost of the vrepalr must be
capitalized and not expensed.

3.21.2.4 BAilrplanes.

3.21.2.5 Property which is primarily used cutside this State,
with use being determined baséd upon the amcunt of time the propsrty is actually
used both within and without this State,

2.21.2.8 Property which is acguired incident to.the purchase of
the stock or assets of the seller, unless for good cause shown, the Tax
Commissioner consents to walving this reguirement.

2.21.2.7 Natural resources in place purchased or leased prior to
¥arch 1, 1985, and placed in service or use aiter March 9, 1980, or purchased or
leased after March 1, 1%85 pursuant €9 an option to purchase or lease such
natural resources in place acguired prior to March 1, 1885 but exercised in
whola or in part on or after March 10, 19%0, and not subject to the transition
rules of West Virginia Code § 11-13C-l4{e)(Z) unless pursuant to a written
contract to purchase or lease exacuted prior to March 10, 1990, and subject, to
one (1) or more of the transition rules set ZIcrth in West Virginia Code
§ 11-13C=~14({c)(2). Property purchased or leased prior to March 1, 1985, but
placed in service or use on or after March 1, 1985 and prior te March 16, 1930
may ceonstitute property purchased or leased for business expansion 1f other
requirements for such property are otherwise met.

3.21.2.8 Property purchased or leased on or after March 10,

S
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1990, and net subject to  the transiticn rules of West Virginia Code
§ 11-13c-14{c)(2) unless pursuant to a written contract to purchase or lease
executed pricr to March 10, 19%0, and subject, to one {1) or more of the
transiticn rules set forth in West Virginia Code § 11-13C-1l4(c) (2), the cost or
consideration for which cannot be quantified with any reasonable degree of
accuracy at the time such property is placed in service or use: Provided, That
when the contract of purchase or lease specifies a minimum purchase price or
minimum annual rent, the amount thereof shall be used to determine the gqualified
investment in such property under West Virginia Code § 11-13C-6 if the property
otherwise gualifies as property purchased or leasad for business expansion.

3.21.3 Assumption of liszbilities of the sellexr by ths purchaser of
property purchased or leased for business expansion in consideraticn for such
property will count toward the cost of such property in determining gualified
investment. ST CooTT T o '

3.21.4 Investment in intangibles is excluded from the measure of
property purchased or leased for business expansion.

3.21.% Purchase date., - Property shall be deemed to have been
purchased prior to a specified date only 1If:

3.21.5.1 The physical constructiocn, recenstruction or erection
of the property was begun prior to the specified date, or such property was
constructed, reconstructed, erected or acguired pursuant to a written contract
as existing and binding on the purchase prior to the specified date;

3.21.5.2 The machinsry or eguipment was owned by the taxpayer
pricr to the specified date or was acquired by the taxpayer pursuant to a
binding purchase contract which was in effect prier to the specified date; or

3.21.5.3 In the case of leased property, there was a binding
written lease or cohtract to lease identifiable property in effect prior to the
specified date. :

3.22 Purchase. - The term "purchase" means any acquisition of property, but
cnly if:

3.22.1 The property i not scguired from a person whose relationship
to the person acquiring it would result in the disallowance of deductions undsr
Secticn 267 or 707(b) ©f the United States Internal Revenue Code of 1354, as
amended, and in effect on January 1, 1985. ’

2.22.2 The property is not acguired by one (1) component member of a
contrclled group from ancther compenent member of the same controlled group.
The Tax Commissioner can waive this requirement if the property was acquired
from a related party for its then fair market value; and

3.22.2.1 _. Given the statutory mandate for a reasonable
constructien of the businesss investment and jobs expansion tax credit statute
enacted by the Legislature in West Virginia Code § 11~313¢-14({by on March 10,
1990, the Tax Commissioner shall exercise the discretion granted in this Section
of these regulaticns and West Virginia Code § 11-13C-3(b) (20 (B) by refusing to
grant any waiver of the proscription set forth therein except in extraordinary
circumstances.

2.22.3 The basis of the property for federal income tax purposes, in
the hands of the person acguiring it is not determined:

3.22.3.1 In whole or in part by reference to the federal
adjusted basis of such property in the hands of the person from whom it was
acguired; or i

3.22.3.2 Under Sscticn 101i4(e} of the United States Internal

1C
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Revenue Code of 1954, as amended, and in effect on January 1, 1985,

3.22 Qualified activity. — The term "gualified activify” means any business
cr other activity subject tc the tax imposed by article 12-a or 13 (or both} of
West Virginia Code, chapter 11: Provided, That on and after July 1, 1887, the
phrase "qualified activity" means any business or other activity subject to the
tax imposed by articles 13, 13-a, 13-b, 21, 21 and 24 of West Virginia Code,
chapter 11 (or any one (1) or combination of such articles), but not the
activity of merely holding employment as an employee subject te personal income
tax and subject to withholding by the emplover.

3.24 Related person. - The term "related perscon" means:

3.24.1 A corporation, partnership association cr trust controlled by
the taxpayer: )

3.24.2 an individual corporaticn, partnershlp, association or trust
that is in control of the taxpayer;

3.24.3 A corporation, partnership, association or trust centrelled by

an individual, corporation, partnership, association or trust that is in control
of the taxpayer; or

3.24.4 A member of the same controclled group as the taxpayer.

For purposes of Secticns 3.22 and 3.25 of these regulations, T"control,”
with respect to a corporation means ownership, directly or indirectly, of stock
possessing filfty percent (50%) or more ~f the total combined voting power af all
classes of the stock of such corporation entitled %o vote. "Control,"” with
respect to a trust, means ownership, directly or indirectly, of fifty percent
(50%) or more of the begneficial Iinterest in the principal or income of such
trust. The ownership of stock in a corporation, of a capital or profits
interest in a partnership or assoclatlon or of a peneficial interest in a trust
ehzll be determined in accordance with the rules for constructive ownership of
stock provided in Section 287 (c) of the United States Internal Revenue Code of
1954, as amended, other than paragraph (3) of such Section.

3.25 Replacement facility. - The term "replacement facility" means any
property {other than an expanded facility) that replaces or superssdes any cther
property located within this State that:

3.25.1 The taxpayer or a related person used in or in connection with
any activity for more than_two (2) years during the periocd of £ive (5)
consecutive years ending on the date the replacemsnt or superseding property is
placed in service by the taxpayer. -

3.25.2 Is not ussd by the taxpayer or & related person in or In
connecticn with any gualified activity for a continuous period cf one (1) vear
or more commencing with the date the replacement or superseding property is
placed in service by the taxpaver. o o

3.26 Small business.

3.26.1 July 1, 1987 +o March 9, 188C. - For periods prior to
March 1C¢, 1990, "and after June 30, 1987, the term vomall business”™ means a small .
musiness which has either annual payroll or annual gross receipts of not more
than the following amounts for the first tax vyear when investment is first
placed in service or use and beginning during a periocd listed. Refer to Secticn
7a of these regulations for material relating to small businesses.

Period _ _ ! _Anpual Pavroll | Annual Gross Receipts
| :
July 1, 1987 to December 31, 1988 ! $1,500,000 i $5,000,000
11
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1989 to December
1950 to Marech 9,

January 1,
January 1,

31, 1989 |
1550 i

$5,206,850
$5,457,250

$1,562,050 i
$1,637,13¢C d

3.26.1.1
placed investment intec
subject to a transition
§ 11-13C-1111114(¢)(2), the

rule

Annual payrell. -
service or use befcore March 10,
set ¢
annual payroll of a business

small businesses which have
1990, ©or which are
West Virginia Code
shall include the

For

forth in

employees of the business whether employed on a full-time, part-time, temporary,

or other basis, during

the preceding twelve
business shall be divided by the number of weeks,

{12) months, the payroll of the
ineluding fracticons of a week,

that it has been in business, and the result multiplied by fifty-two (52).

3.26.1.2 .Annual gross
have placed investment into service or
subject to a transiticon rule set forth
the annual gross receipts of a business

3.26.1.2.a
has been in business for three

{3)

highest annual gross revenues of the business from among the last three

The "annual gross receipts"
or more complete fiscal years means the

receipts. = For small businesses which
use before March 10, 1930, or which are
in West Virginla Code § 11-13C-14(c} (2},
shall be calculated as follows:

of a business which

{(2)

fiscal years. For purpcses cf this definition, the gross resvenues of the
business includes revenues from sales cof tangible perscnal property and
services, interest, rents, royalties, fees, commissions and receipts from any
other source, but less returns and allowances, sales of fixed assets,

interaffiliated transactions between a business
and taxes collected for remittance to a third party,

affiliates,

and its domestic and foreign
as shown on its

books for federal income tax purposes.

3.26.1.2.b The annual receipts of a business that has been
in business for less than three (3) complete fiscal years means its total
receipts for the period it has been in business, divided by the number of weeks
including fractions of a wesek that it has been in business, and multiplied by
fifty-two (52).

3.26.2 Subseguent t¢ March 10, 19%0. - The term "small business”
means a small business which has an annuzl payroll of one millicon seven hundred
thousand dollars (51,700,000} or less, and annual gross receipts of not more
than five million five hundred thousand dollars (§5,500,000): Provided, That on
or before January 15, 1831, and on or before each January 5th thereafter, the
Tax Commissioner shall prescribe amounts which shall apply in lieu of the above
amounts for taxable years beginning on or_after January 1 of the calendar year
in which the determination is made: Provided, however, That this determination
shall not apply to small business projects which have received certification
from the Tax Commissioner prior to March 10, 1930, if the saild small business
precjects which have previously received certification continue to meet the
reguirements of a small business as in efZfect at the time of the certification
of the project.  Such prescribed amounts shall be determined in accordance with
West Virginia Code article 11-13C and notice thereof shall be filed in the State
Register. For purpcoses of this definlition:

3.26.2.1 Annual payroll. .- .For small businesses which place
qualified investment_ inte service or use after March §, 1990, and which are not
subiect to a transition rule set forth in West Virginia Cocde § 11-13C-14(c)(2},
the annual payroll of a business shall include the employees of its domestic and
foreign affiliates, whether employed on a full-time, part-time, temporary, or
other basis, during the preceding twelve (12) months, the payroll of the
business shall be divided by the number of weeks, including fractlons <f a week,
that it _has been in business, and the result multiplied by fifty-two (52). That
amount shall then be added &0 the twelve (12) month payrolls of its domestic and
foreign affiliates to determine the annuzl payroll of the business for purposes
of this Section: . S T

The annual gross receipts of a
its foreign and domestic

3.26.2.2
business shall include the annual gross

Ennual gross recelpts.
receipts of
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affiliates.

3.26.2.2.a The “Annual gross receipts" of a business which
has been in business for three (3) or more complete fiscal years means the
highest annual gross revenues of the business for the last three (3) fiscal
years. For purposes of this definition, the gross revenues of the business
includes revenues from sales of tangible personal property and services,
interest, rents, royvalties, fees, commissions and receipts from any other
source, but less returns and allowances, sales of fixed assets, interaffiliated
transacticons bketween a business and its domestic and foreign affiliates, and
taxes ccllected for remittance to 2 third party, as shown on its books for
federal income tax purposes.

3.26.2.2.0p The annual receipts of a business that has besen
in business for less than three (3) complete fiscal years means its total
receipts for the period it has been in business, divided by the number of wesks
including fracticns of a2 week that it has been in business, and multiplied by
fifty-two (52).

3.26.2.2.c.  The annual payroll, annual gross receipts and
annual median compensation reguirements applicakle to any small business except
a certified project credit taker under Section 3.26.2 of these regulations
shall, be determined when gualified investment is first placed in service or
uss, and the subseguently redetermined inflation adjusted amounts for each year,
shall be the reguirements applicable to that business for each year throughout
the ten (10) year credit period and any further carryover or other extended
credit period for the original credit tc which the reguirements relate.

3.26.2.3 affiliates. - The term "affiliates" includes all
concerns which are affiliates of each cther when either directly or indirectly
one concern controls or has the powsr to contrel the other or a third party or
parties controls or has the power tco control both. In determining whether
concerns are independently owned and operated and whether cr not affiliation
exists, consideration shall be given to all apprepriate factors, including
common ownership, common management and centractual relations.

3.26.2.4 Concern. - The term "concern” means any business entity
organized for profit {(even 1f its ownership 1s in the hands of 2 nonprofit
entity), having a place of business located in this State, and which makes a
contribution to the economy of this State through payment cf taxes, or the sale
or use in this State of tangible personal property, or the procurement or
providing of services in this State, or the hiring cf employees whe work in this
State. "Cencern” includes but is not limited to any person as defined in West
Virginia Code § 11-13C-3(b)(18).
3.27 Taxpayer. =— The term "taxpaver" means any person subjsct to taxes
imposed by West Virginia Code artigles 11-13, 11-i3a, 11-13b, 11-21, 1l-23 or
11-24 or any one or combinaticn thereof.

3.28 This Code. = The term "this cCode® means that the Code of West
Virginia, 1931, as amended. T oo -

3.29 This State, - The term "this State" means the State of West Virginia.

3,30 Used property. - The %erm "used property" means property acquired
after February 28, 1985, that is net '"new property.”

§ 110-13C-4. Prmount of credit allowed - when investment is placed in services -—
time period over which investment can be placed in service.

4.1 Amount of credit. - The amount of credit allowable is determined by
multiplying the amount gf the taxpayer’s ‘'gualifled investment” {determined
under West Virginia Code § 11-13C-4a or 6, or both and these regulations) in
"property purchased or leased for business expansion” (as defined in West
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Virginia Code § 11-132¢-3 and 14 and these regulations) by the taxpayer’'s new
jobs percentage (determined under West Virginia Code § 11-13C-7, 4a cor 7a and
these regulations). The product of this calculation establishes the maximum
amount of credit allcwable under West Virginia Code article 11-13C, due to the
qualified investment.

4.2 Application of credit over ten years. - The amcunt of credit allowable
must be taken over a ten (10) year perisd, with certain extensions of this
period for carryover rebate credit, c¢redit arising from non-guantifiable
investment and multiple year project credit, at the rate of one-tenth (1/10th}
of the amount thereof per taxable year (except that rebate credit is not limited
by this one-tenth reguirement), beginning with the taxable year in which the
taxpayer places the qualified investment in service or use in this State, unless
the taxpayver elected to delay the beginning of the ten (10) year pericd until
the next succeeding taxable. year, except that project credit feor a project
available under West Virginia Code .§ 11-13C=4b(e} (2) shall begin to be taken in
the year specified therein. This electicn shall, feor .all credit taken under
West Virginia Code article 11-13C, except the small business credit under
Section 7a& thereof, be made in the annual income tax return filed for the
taxable year in which credit i1s first taken con the gualified investment placed
into service or use by the taxpayer. Once made, the electicn cannot be revoked.
The annual credit allowance shall be taken in the manner prescribed in West
Virginia Code. article 11-13C. For c¢redit taken under West Virginia Code
11-13C-7a, the electlion %o delay the keginning of the ten (10} year period shall
be made 4in the annual income tax return filed for the taxable year in which
gualified investment is first placed in service or use.

4.2.1 - For a nconproject business investment and jobs expansion tax
¢redit, the entity making the actual investment is the entity which is entitled
to take the credit. The c¢redit cannot be shared among, or assigned to, other
entities. Also, the entity making the investment and taking the credit must
alse be the entity which is the employer of the persons holding new jobs
attributable to investment.

4.3 Time over which investment is placed in service or use. - FProperty
shall be considered placed in service or use In the earlier o¢f the following
taxable years:

4.3.1 The taxable year in which, under the taxpaver’s federal income
tax depreciation practice, the pericd for depreciation with respect te such
preoeperty begins; or

4.3.2 The taxable _year in which the property is placed in & condition
cr state of readiness and availability for a specifically assigned function.

4.3.3 In the case of a ncnproject credit or a multiple party single
year certified project, invesiment may be placed in service or use over a period
cf 365 days, beginning on the date when any porticn or item of property
purchased or leased for business expansion is first placed into service or use.

4.3.3.1 BAny investment made subseguent to the end of the taxable
year under West Virginia Cocde § 11-13C-4 (a three hundred and sixty-five (365)
day vyear) must be excluded from ths measure of gualified investment, and no
business investment and jobs expansion tax credit is available for it.

The only circumstance where investment place in service or use over a
pericd of more than one (1) year can gualify for the business investment and
jobs expansion tax credit is where a muliiple year business invesimeéent and Jjobs
expansion tax credit project has been approved by the Tax Commissioner under
West Virginia Code § 11-13C-4b. Refer to Section 4b of these regulatlicons for a
discussion of multiple yeay¥ projects.

4.3.4 In the case of a multiple party certified project, project
investment will be treated as having been placed in service or use beginning on
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the date when any portion or item of property purchased or leased for business
expansion 1is first placed in service or use by a project participant. The
period for placement o©f such property into service or use then ends with the
expiration of 365 days, including the day investment is first placed in service
or use.

4.3.5 In the case of a multiple vear, non-multiple party certified
project, the "three (3} year" muliiple year investment period begins on the date
when any porticon or item of property purchased or. leased for business expansion
is first placed intec service or use. The multiple year investment period ends
with the end of the taxpayer’s second tax year subseguent %to the taxpayer’s
first tax vear during which such property is first placed in service or use.
Thus, the "three (3) year" multiple year investment period may be as long as
three (3) full years of 365 days each, or as short as two {(2) years and one (1)
day.

4.3.86 In the case cf multiple party, multiple year projects, the
"three (3) vear” multiple year investment pericd begins on the date which any
portion or item of property purchased or leased for business expansion is first
prlaced in service or use by a project participant, and ends with the end of the
second tax year subseguent to the end of the first tax year of that same
participant during which such property is first placed in service or use.

4.3.7 In the case of multiple piarty, multiple year certified projects
where two (2) or more project participants first place project property
purchased or leased for business expansicn intc service or use simultaneously or
on the same date, the multiple year project investment period begins on such
date, and ends with the end of the second tax year subseguent to end of the
first tax year when property purchased or leased for business expansion is first
placed in service or use which occurs earliest in time among the those same
particular project participants which have first placed investment into service
or use on the sams date. . -

§ 1i0-13C-4a. Credit allowed for locating corporate headguarters in this State.

4a.l Credit allowed. - A corporation that presently has its corporate
headguarters located cutside of West Virginia that relocates its corporate
headguarters in this State and employs, on a full-time basis, at its new
corporate headguarters location, at least fifteen (15) people, who are domiciled
in this State, shall be allowsd credit under West Virginiz Code article 11-13cC,

43.1.1 West Virginia Code. § 11-13C-3(b){13), in <defining the term
"new employees" for the purpecse of dstermining the number <f new Jjobs
attributable to qualified investment, states, in relevant part, that:

In no case shall the new employees allowed for purposes of

this credit exceed the teoctal increase in the taxpayer’s

employment in this state.

Thus, the allowable amount of _credit must always be based upon the net
numpber o©f new Jjobs created. Any decrease in the number cof West Virginia
employees in any area or segment of a taxpayer’s business must count directly
against the number of new jobs attributable to gualified investment over the
(generally} ten {10) year credit period.

4a.2 Determinaticn of credit. = The amount of credit allowed by West
Virginlia Code § 11-13C-4a and subsection 4a.l of these regulations shall be
determined, at the electicon of the taxpayer:

4a.2.1 By multiplying Llts adjusted gqualified investment by its new
jobs percentage (as determined under West Virginia Code § 11-13C-7); or

4a.2.2 By multiplying its adjusted qualified investment by ten
percent (10%).

—
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4a.3 Application of credit. - The corpcorate headguarters relocaticn credit
allowed by West Virginia Code § 11-13C-41 and Section 4a of these regulations
shall be applied in the manner prescribed in West Virginia Code § 11-13C~S5 and
Section 5 of these regulations: Provided, That the amount of corporation net
income taxes against which the credit allowed by West Virginia Code § 11-12C-4a
may be applied, shall be the sum of the corporation net income tax due on
adjusted federal taxable income allcocated to this State under West Virginia Code
§ 11-24-7, plus that pertion of the corporation net income fax due on adjusted
federal taxable income apportionad teo this State under West Virginia Code
§ 11-24-7, +hat is further apportioned to the gqualified investment using the
payrcll factor provided in paragragph (1), subsection (h) of West Virginia Cocde
§ 11-13¢-5. For all cther purposes, the credit allowed by this Section shall be
treated as credit allowed by West Virginia Code § 11-13C-4.

4a.4 Definition. - For purposes of this Section.

4a.4.1 Adjusted qualified investment. - The term "adjusted qualified
investment" means the taxpayer’'s gualified investment, as determined under West
Virginia Cocde § .11-13C-6 and these regulations, plus ths cost of the reasonable
and negessary expenses it incurred to relocate 1ts corporate headguarters at a
lecation in this State from its present location outside this State.

4a.4.2 Corporate headguarters. - The term "gorporate headgquarters"”
means the place at which the corporation has its commercial domicile and from
which the business of the corporation is primarily conducted.

‘ 4a.4.z.1 The term "commercial domicile" means the principal
place from which the trade or business of the taxpayer is directed cr managed.
R corperation need not become a domestic West Virginia corporation in order to
have its commercizl domicile in West Virginia for purpcses of this credit.

4a.4.3 Reasonable and necessary expenses incurred to relocate
cerporate headguarters. - The phrass “"reascnable and necessary expanses incurred
te relocate corporate headguarters" means only those expenzes incurred and paid
by the corporation, %o unrelated third parties, to move its corporate
headguarters and its corporate headguarters employees to this State that are,
upon application by the corporation, determined by the Tax Commissioner to have
been both reascnable and necessary to effsctuate the move. For periods
subseguent to. March 10, 1590, such expenses may include relocation allowances or
reimbirsements paid to relocated employees whe own not more than cone percent
t{1s) of the total eguity of the corporatiocn or any affiliate thereof. For
purposes of this regulation, any person owning more than ane percent (1%) of the
total egquity of the corporation or any affiliate of the corporation shall ke
deemed a related party, and spayment to such persons shall not gqualify as a
reasonable and necessary expense. >

4a.%5 Effective date. - The credit allowed by West Virginia Code § 11-13C-<a
shall be allowable for corpcrate headguarters placed 1n servige or use on or
after February 1, 1936. - R ‘ ” : :

§ 110-13c-4b. Credit allowable for certified proijects. - West Virginia Code
§ 11-13C-4b provides for the creation of multiple party and multiple vyear
business investment and jobs expansion tax credlt projects. A multiple party

business investment and jobs expansion tax credit project is one where two (2 or
more business entities engage in a business enterprise to. which the project

participants contribute preoperty or jobs or both. 2 multiple year project is
one where the gqualified investment is placed in service or use over a pericd of
more than one (1) year, up to three (3] tax years. It is possible to have a
prciect which is both a multiple party project and a multiple year project.

4b.1 In general. - B project certified by the Tax Commissicner shall be
eligible fcr the c¢redit allowable by West Virginia Cede article 11-13C. A

project eligible for certification under W. Va. Code § 11-13C-4Db is one where:
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4b.1.1 The gualified investment under West Virginia Code article
11-13C creates at least £ifty (80) new 3jobs but such gqualified. investment is
placed in service or use over a pericd of three (3) successive tax years:
Previded, That such qualified investment is made pursuant to a written business
facility develcpment plan of the taxpayer providing for an integrated project
for investment at one or more new or expanded business facilitles, & copy of
which must be attached tc the taxpayer’s application for project certification
and approved by the Tax Commissicner, and the gualified investment placed in
service or use during the first year would not have Pkeen made without the
expectation of making the guralified investment placed in service or use during
the next two (2) succeeding tax years;

42.1.1.1 Business investment and djobs expansion tax credit
allowable for qualified investment in a multi-year project (er a multi-year,
multiparticipant project) placed in service or use after March §,1990 may not be
used to offset severance tax, as provided in W. Va. Code § 11l-13C-5(e), unless
cne of the transition rules set forth in W. Va. Code § 11-13C-14(<c) (=) (B) or (L)
applies.

4p.1.1.2 - The term ‘“project" as used in W. Va. Code
§ 11-13C-14(c)(B)({ii) and (iv) means and is limited to a multi-year project (or
a multi-year, multiple participant project in which gqualified investment
property is placed in service over a pericd of two or three successive tax
vears; and which is certified by the Tax Commissioner as a multi-year project
(or as a multi-year, multiple participant project) under W. Va. Code
§ 11-13C-4b(b).

4b.1.1.3 The term "plan for an integrated project" as used in
W. Va. Code § 11-13C-14(c)(2){C)(ii) includes no mere than two Secticn
11-123C~14b(a) multi-year (or multi-vear, multiple participant projects) each of
which is certified by the Tax Commissioner under W. Va. Code § 11-13C-4b({b), if
the integrated project plan satisfies the regquirements set £froth In Secticn
14,.3.2.3 of these regulations.

4b.2 Applicatlion for certification. - The application for certification of
a project under West Virginia Code § 11-13C-4b shall be filed with and approved
by the Tax Commissioner pricr to any credit being claimed or allowed for the
project’s qualified investment and new jobs created as a direct result ©f the
qualified investment. _This application shall be approved in writing by all the
participants in the project and shall contain such information as the Tax
Commissioner may regquire to determine whethsr the project should be certified as
eligible for credit under West Virginia Code § 11-13C-4b.

4b.2.1 Projects may be certified under West Virginia Code § 11-13C-4b
subsequent to the placement of project investment into service or use and prior
to the taking of project credit on tax returns. If project credit is taken on
any tax return priocr to project certificaficon the taxpayer filing such returns
shall be subject to_audit and assessment of tax. not paid due to offset by such
credit and shall be liable for payment of tax, penalties, interest and additions
to tax, notwithstanding the fact that project certification may be subsegquently
issued. Only when project certification is ultimately issued shall the taxpayer
be entitled to credii.. However, any penalties, interest and additions to tax
due on tax not pzid as a result of the premature application of the credit shall
not be discharged by resason of the issuance of such certification. The
taxpayer, upon receliving certification, may file.amended tax returng only for
open tax pericds within the (generally) ten (10) vyear dredit period not
foreclosed by the limitations peripd set forth in West Virginia Code, chapter
11, article 10, and may take the credit against tax on such amended returns.
The f£iling of such amended returns shall not result 1In the discharge of
interest, penalties or addiitions to tax due as a result of the premature taking
¢f credit by the taxpaver. Credit which would have been available had timely
certificaticon been sought and issue for any tax yvear of the (generally) ten {10}
year credit period which is foreclosed by the limitations peried s2t forth in
West Virginia Code, chapter 11, article 10 shall be forfeited.
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4p.3 Taking of credit.

4b.3.1 If the certified project for which gualified investment is
made involves one (1) or more perscons making the capital investment and one (1)
or more persons, or a combination thereof, creating at least f£ifty (30) new jobs
at the site of the new or expanded business facility or facilities, then credit
shall be allowed for the certified project based upon the qualified investment
in the certified project (as determined under West Virginia Code § 11-13c-6 and
these regulations) multiplied by the project’s new—-joks percentage (determined
under West Virginia Code § 11-~13C-7 and these regulations).

4b.3.2 I the certified project for which gqualified investment Lis
made invelves one or more persons making the capital investment and one {1) or
more persons, or a combination thereof, creating at least £ifty (50) new jobs
located within a fifty (50) mile radius of each new or expanded business
facility in which the gqualified investment is made, then credit shall be allowed
under this article for the certified project based upon the guaiified investment
in the certified project (as determined under West Virginia Code § 11-13C-6)
multiplied by fifty percent (50%).

4k.3.2.1 West _ Virginia Code § 11-13C-4b(a)(3) permits the
certification of a business investment and jobs expansion tax credit project
creating at least fifty (80) new jobs located within a fifty (50) mile radius of
each new or expanded business facility. This Section addresses the very limited
cituation whers investment is made in a business facility, and jobs having no
permanent and fixed situs are created by that investment. The secticn does not
apply to a situation where investment is made and jcbs are created at two (2) or
mere facilities. It does not reguire that facilities be located within fifty
(50) miles of each .other. It merely requires that jobs be created within fifty
(50) miles of any facility.

The fact that two (2Z) or more facilities in which gqualified investment is
made are more than fifty (5C) miles apart will be irrelevant in determining
whether or not the business investment and jobs expansion tax credit will apply.
For purpcses of the credit, investment in twe (2} or more facllities would be
treated in the same way as investment in cne (1) business facility if the
business engaged in appears to be a single unified enterprise, and the number of
jobs created at or within fifty {50) miles of each facility would count toward
fhe determination of the amount of business investment and jobs expansion tax
credit available to the taxpayer.

4k.2.3 __. The amcunt of. credit alleowable, as determined under
subdivisicn 4b.3.1 or 4b.3.2, above, shall be applied as provided in West
Virginia Code § 11=13C-5; and shall be claimed in the manner specified in the
project’s application to the Tax Commissioner for certification under this
Secticn, by one (1) participant in the project or divided among the several
participants in the project, and for this purpose the numerator of the payroll
factor shall be the total compensation paid in this state during the taxable
year by all projsct participants to 211 new employess filling the new jobs
crzated and the denominator shall be the total compensation paid in this State,
during the taxable year by all project participants to their employees. such
allocation, if approved by the Tax Commissioner, skall constitute a binding
election by the participants in the project for the entire term during which the
credit attributable to the gualified investment in the certified project may be
applied to reduce tax liabilities.

4p.3.3.1 . the three (3) tax year project investment period will
begin with the first tax.year during which preject investment is first placed
into service or use. IT will end with the end of the second fiscal or calendar
tax year stbseguent te the end of the first tax year during which project
investment was placed inte service or use. See Section 4.3 of these regulations
for determination of the time over which investment may be placed in service or
use.
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4b.3.3.1.a Investmant placed in service oxr use over
successive vyears, up to the three (3} tax year maximum for multiple year
projects, may typically be added tc the credit pase when placed in service or
use. However, disregarding any rebate credit carryover, the number of years
over which the credit can be taken is ten (10) vyears, beginning in each year
when the investment i1s placed in service or use. Thus, for example,
disregarding a possible election te delay the peginning of the credit period for
one (1) year, investment placed in service or use in yvear one (1) would create
credit to be applied from year one {(l) to year ten (10), and investment placed
in service or use in year two (2) would create credit to e used from year (2)
to year eleven (1l1), etc. The multiple year investment does not create a
revised credit; rather, it adds new cradit and new credit years to the credit
already in place, and each discrete credit layer is applied osver a ten (10) year
pericd. : : T - : .

4k.32.3.1.> A taxpayer having multiple year project credit
available may, pursuant to West Virginia Code § 11~-13C=-4 and Section 4.2 of
these regulations, elect to delay the beginning of the (typically) ten (10} year
period over which c¢redit may be taken by one (1) year for any or all of the
three (3) tax years during which preject investment may be placed in service or
use. Thus, for example, credit arising from year one {1) investment may be
taken beginning in either year ons (l) or two {2). Credit arising from year two
(2} investment may be taken beginning in year twoc {(2) or year three (3}, and
cradit arising from year three (3) investment may be taken beginning in year
three (3) or year four (4). This will permit the taxpayer to aggregate any two
{2) successive year’'s credit for purposes cf determining the beginning of the
{typically) ten (10) year period for taking the credit against taxes. Credit
for investment placed in service or use in years one (L) and tweo (2} can thus be
taken beginning in year twe (2) or credit for years two (23 and three (3) can be
taken beginning in year three (3).

4h.3.3.2 The participant or participants claiming the credit for
qualified investments in a certified project shall annually file with their
income tax returns filed under this chapter:

ab.3.3.2.a  Certification that the participant’s qualified
investment property continues to bea used in the project and if disposed of
during the tax year, was not disposed of prior to expiration of its useful life;

4n.3.2.2.b certification that the new Jjobs created by the
project’s qualified.investment continue to exist and are filled by persons who
are residents of this State; and ’ ;

4b.3.3.2.8 such other information as the Tax Commissioner
requires tc determine continuing eligibility =o claim +the annual credit
allowance #for the project’s gualifiad investment.

4b.3.4 Payrcll factor. - For multiple party projects or multiple
vear, multiple party projects whers 21l project participants have only credit
arising from ong& project avéilable to them, the payrell facter apportionment
fraction described in West Virginia Code § 11-13C-4p(c)(3) should be used by

project participants in determining the amount of tax against which the project
business investment and jobs expansion tax credit may apply.

4b.3.4.1 The statutory scheme set forth in West Virginia Code
§ 11~13Cc-5 for determining the amount of a given tax against which the business
investment and jobs expansion tax credit can apply is to set up a fraction, the
numerater of which is all wagess, salaries and other compensatien paid during the
taxable year to all employses of the taxpayer employed in West Virginia holding
positions directly attributable o qualified investment, and the denominator of
which is all wages, salaries and cther compensation paid during the taxable year
to all emplovees of the taxpayer employed in West Virginia. This fraction is
then used as a multiplier for determining the peortion of each business tax due
(which is solely attributed to and the dirsct result of the taxpaver’'s gualified
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investment) against which the business investment and Jjcbs expansion tax cradit
can be taken.

West Virginia Code § 11-13C-~5. uses the term "all employees of the taxpayer
employed in this state” for determining both the numerator and denominator of
the multiplier fractiocn. This term must be interpreted to mean all employees
employed in West Virginia without regard to demicile or residence. To interpret
the term otherwise might encourage taxpayers to hire non-west Virginia
domiciliaries or nonresidents for jobs not attributable to gualified investment.
If only West Virginia demiciled residents were countad in the numerater and
denominator, the hiring of non-West Virginians for all jobs except those
attributable to gualifiad investment would decrease the denominator and would
result in an increase in the amount of tax against which the credit would be
available.

For example: If only jcbks nheld by West Virginia domiciliaries or residents
were counted in determining the numerater and denominator cof the multiplier
fracticn, and if the taxpayer had one thousand (1,000) numerator category jobs
and four thousand five hundred (4,500) denominator category Jobs, the taxpayer
could increase the multiplier by firing three thousand five hundred {3,5Q0) West
Virginians in jobs not related to the .investment and hiring three thousand five
hundred (3,500) cut-of-state domlciliaries to replace the West Virginia
domiciled or resident emplovees. The multiplier would then go from one
thousand/four thousand five hundred (1,000/4,500), or twenty-two percent {(22%)
£o one thousand/one thousand (1,000/1,000), or cone hundred percent (1l00%),
despite the loss of three thousand five hundred (3,500) jobs formerly held by
West Virginia citizens.

The policy of recognizing only jobs held by West Virginia domiciled West
Virginia residents in the numerator and denominator would thus have an effect
contrary +to the purpose of the business investment and jobs expansion tax
credit. It .would encourage employment of non-West Virginia employees in
denominator category jobs not attributable to gualified investment. Since the
nupber of denominator category jobs not attributable to gualified investment is
often greater than numsratcr category Jobs, the effect would be to discourage
the hiring of West Virginia domiciliaries or resldsnts.

4b.3.4.2 West Virginia Code § 11-13C=4b(C)(3) (for multiple
party projects) requires that the numerator of the payroll factor be the total
compensation paid in the State of West Virginia during the taxable year by all
prciect participants to all "npew employees® £illing the "new jobs" created, and
fthe denominatcr ke the fofal compensation paid in West Virginia during the
taxable year by all projsct pg;ticigants £ their employees.
¥
The term "new job" is defined in West Virginia Code § T1-13C-4b{d) (1} as &
job which did not exist in West Virginia pricr to the gualified investment being
made, and which is filled by & new efpldyee. The term "new employee” is defined
in West Virginia Code § 11-13C-4b(d) (1) as a person residing and domiciled in
West Virginia, hired by =z participant to fill =2 pesition for a Job in West
Virginia which did not exist in West Virginia prior to the date on which the
qualified investment is placed in service or use in West Virginia.

4b.2.4.3 West Virginia Code § 11-13C-%. prescribes the numerator
and the deneminator for the payrcll factor based upon payrell of "all emploveess
cf the taxpayer employed in this state,” and thisg term encompasses jobs held by
West Virginia domiciliaries and residents as well as employees employed in West
Virginia who are not West Virginia domiciliaries or residents. However, the
payroll factor for multiple party projects is mere limited. Unlike the payroll
factor specified under West Virginia Code, § .11-13C-5, the payroll factor for
business investment and Jjobs expansion tax e¢redit projscts, where all
participants in a multiple party project have such credit available to them from
one or more multiple party or multiple year, multiple party projects, must have
a2 numerator based upon payroll of all "new employees” of all participants
£illing "new Jobs." Because the term '"new employee” is defined to include only
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West Virginia domiciled, West Virginia residents, only payroll cf West Virginia
domiciled West Virginia residents, including {unlike other payroll factor
determinations under West Virginia Ccde § 11-13C-5) payroll attributable to
part-time employees, will be included in the numerator.

4b.3.4.3.a West Virginia Code § 11-13C-7(e) reads as
follows:y : T T T - L
Equivalency of permansnt emplcyees. = The hours of
part-time employees shall ke aggregated to determine the
number of eguivalent full-time employees for the purpose of
subsection (k) hereof but not for the purposes cof subsection

{¢) hereof.

This provision excludes part-time employees from gqualifying as employees
helding Jjoks “"directly attributable %o the gualified investment” under West
Virginia Code § 11-13C-7(c}.

West Virginia Code § 11-13C-4b({d) and West Virginia Code § 11-13C=3(b) (13)
define a part-time basis job as one being performed at least twanty (20) hours
per week for at least six (&) months during the taxable year. For temporary or
seasonal Jjobs, unlike part-time Jjobs, as defined apbove, the hours cannct be
aggregated to determine eguivalent full-time employees. Indeed, temporary or
seasonal employees are specifically ekxcluded from the definition of "permanent
empleyees"” as defined in West Virginia Code §§5 11-13C-4b(d) and 11=-13C-3{(k) (13},
and payroll of ssasonal and temporary employees cannot be included in the
apportionment fraction numerator for multiple party project participants or any
cther project or nonproject credlt taker.

The denominator of the factor will be based upon payroll of all employees
employed in West Virginia without regard to demicile or residence.

4b.3.4.4 The payrcll factor under beth West. Virginia Code
§ 11-13C-5 (for credit takers generally) and West Virginia Code
§ 11=-13C-4b(c)(3) {for multiple party projects) should be calculated for each
year of the ten (10} year (or sometimes leonger) credit perled and neither the
numerator nor the denominator should be limited by the numker of jobs created
during the three (3) vyear new jobs redetermination period set forth in West
Virginia Code § 11-13C-6. o

45.3.4.5 The payroll factor for nonproject business linvestment
and jobs expansion tax credit takers, multiple year, non-multiple party project
tax credit takers and taxpayers inveolved in multiple party projects or multiple
vear, multiple party projects -where one or more project participants is entitled
to a nonproject business investment and. jokS expansion tax credit or a multiple
year nonmultiple party project credit in addition to and separate from the
multiple party or multiple year, multiple party project credit, the numerator of
the payroll factor should be based upon "employees of the taxpayer employed in
this state whose w©positions are directly attributable to the gqualified
investmant, without regard to residence or demicile; rather than upon only West
virginia domiciled West Virginia residents holding "new jobs." The denominator
of the factor will be based upon payroll of all employees employed in West
virginia without regard tc domicile or residence.

4b.3.4.5 This subsection prescribes a mathematical procedure to
be used in business investment and jobs expansion tax cradit computations for
determining the West Virzginia Code § 11-13C-4b(c)(3) and West Virginia Ccde
§§ 11-13C-5(c)(2), (d)(2), (2)(2), (£)1(2)77 (61 (2), (h)1(2)_ and (i)(3) payrell
based +ax liability apportionment fractien for multiple project project
participants or multiple business investment and jobs expansicn tax credit
taxpavers and entities participating in projects where one cr more varticipants
are multiple project project particlpants or multiple business investment and
jobs expansion tax credii taxpayers.
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4b.3.4.6.a Certain taxpayers nave implemented more than cone

investment program subject to business investment and jobs expansioen tax credit

or are partigipants in more than one business investment and jobs expansion tax

credit project.

This presents a problem in calculating what the tax liability zpporticnment
fraction should be. The business investment and Jjobs expansion tax c¢redit
statute requires that a taxpaver determine what portion of its tax liability is
attributable to gqualified investment, and therefore subject to the business
investment and jcbs expansicon tax cradit, by multiplying the total tax liability
for each tax against which the credit can be taken, except for sales tax and the
payroll and property taxes, by a fraction consisting of payrell attributable to
qualified Ainvestment over total West Virginia payrell. For project
participants, the statute reguires that the fraction be total payroll of all
project participants attributable to new investment over total West Virginia
payroll of all participants.

The statutory formulas are adeguate in the situation wheres taxpayers have
only one ronproject business ilnvestmant and jobs expansicn tax credit available
to them or where all participants in a project have only that project business
investment and jobs expansion tax credit available to them. However, when the
taxpayer has mere than cne nonpreoject or project business investment and jobs
expansion tax credit available, ther¢ is no statutory prescription as tc how the
pavroll fracticn is to be computed, and the computation and simple addition of
two or more statutcry fractions may result in a fraction which is more than one
hundred percent .(100%). It was not the intention of the Legislature to allow
taxpayers to take the business investment and Jobs expansion tax credit against
mere than one hundred percent (100%) df business taxés in any given year. in
the case of a project Where one project participant 1s a participant in other
projects, or has a nonproject business investment and jobs expansion tax credit
available in addition to the project business investment and jobs expansion tax
credit, use of such a computation could result in a decrease of the fracticn
used by the other preoject participants and could unfairly deprive them of credit
to which they should be entitled._ . oo

4b.3.4.6.b For taxpayers which are multiple project
participants, or which have any e¢ombination of multiple project and nonproject
business investment and jobs expansion tax credits available, the numerater of
the payroll fraction should be all payroll attributakle to gualified investment
of all participant® in all projects in which the taxpayer is a participant, plus
any payroll atizibutable to gualified investment for any nonproject buslness
investment and jobs expansion tax credit available to the taxpayer. It should
not ineclude any payrell ettributable tc nenpraject business investment and jobks
expansion tax credit gualified” investment for other project participants, and it
should not include any payroll attrzibutable to project business investment and
jobs expansion tax credit gualified investment for other project participants in
projects other than the projects in which the taxpayer is a project participant.

4k.3.4.6.b.1  The denominator should be totzl payroll
of all West Virginia jobs, without regard to domicile on residence cf job
helders, of all participanis in all prejec¢ts in which the taxpayer is =a
participant. It should not include West Virginia payroll. of other participants
attributable to nonproject business investment and jobs expansion tax credit
gualified investment, and it should not include any payroll attributable to
project business investment. and _jobs expansion tax credit gualified investment
for other project participants in projects other than the projects in whiech the
taxpayer is a project participant.

4b.3.4.6.c For taxpayers who are participants in only one
project where one or more of the other participants in that preject is alsc a

participant in one or more othér projects or has business Lnvestment and “obs
expansion tax credit avallable from one or more other project or nonproject
business investment and jobs expansion tax credit investments:
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4b.3.4.6.2.1 The numerator should be all payroll
attributable to gualified investment of all preoject participants in the
particular project in which the taxpayer Is involved plus payroll attributable
to any nenproject business investment and jobs expansion tax credit investment
available to the taxpayer. It should not includé payreoll attributable to any
nonproject business investiment and jobs expansion tax credit investment of any
prciect participants other than the faxpayer or attributable to project business
investment and Jcobs expansion tax credit qualified investment, other than
investment in the project in which the taxpayer 1Is 2 participanz, of any project
participants cther than the taxpayer.

4b.3.4.6.c.2 . The dencminator should be all West
Virginia payrell without rsgard.to domicile on residence of job holders of all
participants in the particular project in which the taxpayer 1s a participant,
less the West Virginia payroll .of participants In that project, other than the
taxpayer, attributable te nonproject business investment and jobs expansion tax
credit gualified investment, and less West Vir inia payroll of participants
other than ths taxpayer attributable to project business investment and jobs
expansion tax credit gualified investment other than gualified investment in the
project in which the taxpayer is a participant.

£b.3.4.6.4 Numerator of the fraction.

4b.3.4.6.4d.1 In accordance with Section 4b.3.4.5 of
these regulations, "payrcll attributable to gqualified investment" for purpcoses
of ecalculating the payroll factor numgrator for' a "purely" multiple party
project taxpayer which is z participant in a multiple party or multiple year,

multiple party project and where neither the taxpaysr nor any cther participant
in the groject in which the taxpayer is a participant is entitled to a
nonproject credit or a multiple year non-multiple party project credit, the
"payroll attributable to gualified investment"” for the numerater of the payroll
factor should be based upon West Virginia domiciled, West Virginia residents
holding "new Jjobs® directly attributable to qualified investment and should
include payrell of part-time West Virginia demiciled, West Virginia resident
employvees who meet the statutory <definitien of part-time employess.

4b.3.4.6.4.2 In accordance with Section 4b.3.4.5 of
these regulations, "payrcll attributable to gualified investment” for purposes
of calculating_the payroll factor numerator for a taxpayer which has more than
one nonpreject business ilnvestment and jobs expansion tax credit availaple or
more than one (1) multiple year nonmultiple party project credits available or
which i1s a participant in a multiple party or multiple year, multiple party
project, where the taxpayer oxr any other project participant in the same project
in which the taxpayer is a participant has one or moré nonproject credits or
multiple year, nonmultiple party project credits, the "payroll attributable to
gqualified investment” for the numerator of the payroll factor should be based
upon all full-time employees {excluding part-time employ=es) holding jobs
directly attributable to gualified investment without regard to residency or
domicile and not upon "new Jjobs." ' s

4b.4 Terms defined. - For purposss of this Section:

4b.4.1 New employee. - The term '"new emplcoyee” means a person
residing and demiciled in this State, hired by a participant to fill a position
for a dob which previougly did not exist in this State prior to the date on
which the preject’s gualified investment 1is placéd in service or use in this
State. In no case shall the rew emplovees allowed for purpeses of this cradit
exceed the total increases in the number of persons employed by the project’'s
participants (considersd as a group) in this State. A person shall be deemed to
be a "new employee" if sudh pérson’s dutles in connection with the opesration of
the certified preoject are on:

4b.4.1i.1 A regular, full-time and permanent basis.
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4b.4.1.1.a For projects for which the application for
certification was filed pricr te March 10, 1890, "full-time employment” means
employment for at least one hundred twenty {120) hours per month at a wage not
less than +the prevailing state or federzl minimum wage, depending on which
minimum wage provision is applicable to the business.

4b.4.1.1.b For projects for which the application for
certification was filed after March 9, 1930, "full-time employment” means
employment for &t least cne hundred forty {(140) hours per menth at a wage net
less than the prevailing state or federal minlium wage, depending on which
minimum wage provision is applicable to the business.

ib.4.1.1.¢ "Permanent employment” does not  include
employment that is temporary or seasonal.

4h.4.1.2 A part-time basis, provided such person is customarily
performing such duties at least twenty (20) hours per week for at least six (8)
months during the taxable year. ’

4b.4.2 Participant. - The term "participant” means any parscn whe
directly makes a gualified investment in a certified project, or who employs
perscns £illing the Jjobs certified by the Tax Commlssloner as teing new jobs
created as a direct result of the project’s gualified investment.

4b.5 Effective date. . S -

4b.5.1 West Virginia Code § 11-13C-4b shall apply to a project having
qualified investment of at least £ifty (50) million dollars placed in service or
use between March 1, 1985 and February 1, 1985, and shall also apply to
qualified investment made on or after February 1, 1985. )

4b.5.2 Special reguirements for fifty million dollar {$50,000,000)
projects placed in service or use beiween March 1, 1385 and February 1, 1986.

45.5.2.1 The application for proiect gertification for a project
having gqualified investment of at least fifty million dellars (850,000,000)
placed in service or use between March 1, 1983 and February 1, 1986, shall be
deemed timely filed under West Virginia Code. § 11=13C-4k only if such
application is filed with the Tax Commissicner prior.to December 31, 1986:
Provided, That the Tax Commissioner shall not certify such project until the
project participants certify that at least fifty (50) new jobs were created by
them prior tc January 1, 1988, as a direct result of thair gualified investment
in the project, and that sugh jobs did - not previcusly exist in this sState,
determined as of January 31, 1986; that the inclusicn of such property shall not
give rise to a refund or credit of any taxes administered under chapter 11 of
the West Virginia Code for taxable years ending before January 1, 1987, and that
the ten (1Q) year credit pericd for such certified project shall begin with the
current *taxable year of the project participant or particlpants who will be
claiming the allowable sredit. c

45.4.2.2 West Virginia Code § 11-13C-4b(e) (1) reads as follows:

This Section shall apply to a project having gualified
investment of at least £fifty million dellars placed in
service or use between the first day of March, one thousand
nine hundred eighty-five and the first day of February, one
thousand nire hundred eighity~six, and shall also apply %o
cualified _investment made on or after the £irst day of
February, one thousand nine hundred eighty-six.

This language cannot be interpreted as allowing totally unrestricted
availability of the business investmént and jobs expansion tax credit for future
investment without regarxd to how far into the future that investment might occur
after +the initial _investment which created the new Jjobs reguired for
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qualification under the section. Such an interpretation would be inconsistent
with the legislative purpose underlying the Business Investment and Jobs
Expansicn Tax Credit Act. ' ’

West Virginia Code § 11-13C-4b(a)(l) ssts forth the maximum time period to
be found under the provisions of the business investment and jobs expansion tax
credit statute over which investment may be placed in service or use in a
business investment and jobs expansion tax credit project. This maximum time
period is three (3) years.

West Virginia Code § 11-13C-4b(e)(l) expressly mandates that the section
shall apply te investment placed in service or use betwesn March 1, 1985 and
February 1, 1986, and atter February 1, 1s86., . .. West Virginia Code
§ 11-13C-4b(a){l) sets fcorth the maximum time period provided in the statute for
placing investment in service or use. These subsections can be read in pari
materia to limit the time over which investiment gqualified for credit under West
Virginia ¢Code § 11-13C~4b{e){l) <an be placed in service or use aiter
February 1, 1986 to include only that investment placed in service or use after
February 1, 1986 through the end of the second taxable vear subseguent to the
end of the tax year during which February 1, 1926 occurred.

Thus, the three (2) year maximum time limization set forth in West Virginia
Code § 11-13C~4b{a)({l) would apply to investment made subseguent tc February 1,
1986 for West Virginia Code § 11-13C-4b(e)(l) fifty million deollar ($30,000,000)
projects in service or use between March 1, 1985 and February 1, 1986.

4b.6 Project participants.

4k.6.1 The business investment and jobs expansicon tax credit is not
adversely affected if a project participant is dropped and a substitute
participant or the remaining _participants take the place of the dropped
participant so that thz number of jobs and investment property in service or use
remains substantially unchanged. If a participant is dropped or a substitute
participant is added, the project participants must file an amendment te the
application for preject certification and wWritten business facility development
plan reflecting the change, and must obtain approval of the amendment from the
Tax Commissioner.

4b.6.2 Ordinarily where a new project participant is to be added or a
new project participant is to be cubstituted for a former project participant,
the Tax Commissioner will reguire the project participants ©o cbtain approval
From the Tax Commissiorer for such a substitution and to amend the applicaticn
for project certification prior to the addition or substituticn of the new
project participant. Failure to supbmit an amendment for participant addition or
substitution prior te such addition or_substitution shall result in an invalid
and unrecognized addition or substitution until such amendment is submitted to
the Tax Commiscioner. and approved by the Tax Commissicner.

If project credit is taken on any tax return prior tc such approval, based
in whole or in part upon the participation of a new or substitute proposed
project participant not yet approved by the Tax Commissioner, the taxpayer
£iling such returns shall be subject to the same treatment specified under
Section 4b.2.1 of these regulations as a taxpayer who takes project ¢redit for a
proposed certified project pricr to, or in the absence of, the issuance of
project certificatioen under W. Va. Code § 11-13C~4b.

4b.6.3 Tor a single year, multiple party preject, an added preoject
participant whose investment is place in service or use in the one (1) year
project investment period and whose new jobs are in place within the three (3)
year new jobs redetermination peried set <forth in West Virginia Code
§ 11-13C-7(f) will have such investmént and jobs counted toward the
determination of the amount of the project credit. Any investment placed in
cervice or use or jobs created by a project participant after the relevant one

(1) year project investment period or three (3) vear Tew Jobs redeterminatien
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periocd have expired would not count teward the credit.

4b.6.3.1  New project participants may not be added to a single
year, multiple party project subseguent to expiration ¢f the three hundred
sixty-five (365) day project investment period. Although other entities could
engage in the project. enterprise after the above described three hundred sixty-
five (365) day investment period has expired, such entities could nct be added
as new project participants. However, substitute project participants acting as
successors to already participating participants could be substituted subseguent
to the end of the above-described three hundred sixty-five (365) day period sc
long as the total number of jobs is substantially unchanged and gqualified
investment property in sservice or use is substantially unchanged.

4b.6.4 For a multiple year, multiple party project, an added project
participant whose investment is placed in service or use in the three-year
multiple year project investment period set forth in West Virginia <Code
§ 11-13¢c-4b(a){l), and whose new jobs are in plage in the final year of the
three (3) year new jobs redetermination period set forth in West Virginia Code
§ 11=-13c-7(f), will have such investment and Jjobs counted toward the
determination of the amount of the project creadit. Any investment placed in
service or use or jobs created by a project participant after the relevant three
{3) yvear periods have expired would not county toward ths credit. These periods
are coterminecus in the case of multiple year or multiple party, multiple year
projects.

4b.6.4.1 New project participants may not be added, except as
successors to ongoing participants, after expiration of the three {3) year new
Jobs redeterminatiocn pericd or the three (3) year project investment period set
forth in West Virginia Code. § 11-13¢-7(f) and . West Virginia Code
§ 11-13C-4b{(a){1l), respectively. Theszse periads would typically end
simultaneously with the end of the second tax year subseguent o the end of the
tax year during which project investment was first placed in service or use.
Refer to Section 4.3 of these regulations for discussion of investment periods.

4b.6.4.2 although other entities could engage in the project
enterprise after the above-described three (3) vear perinds have expired, such
entities could not ke added as new preoject participants. However,; substitute
project participants acting as successors to already participating participants
could be substituted subseguent to the end of the above-described three (3) year
periods sc long as the total number of jobs and gualified investment in service
or use remained substantially unchanged. : -

4b.5.4.3 Addition or substitution of a project participant will
require submission of an amenduent to the application for project certification.

Such amendment can consist of a letfer identifying the new or substitute
participants and describing the change sought. The letter should contain or ke
accompanied by a properly executed statement of participation from each new or
substitute participant, and an agreement executed by #he new or substitute
participants to the plan of credit allocatieon ameng project participants in
effect for the project. C

4b.6.4.4 Addition or substitution of project participants must
be approved by the Tax Commissioner prior to the additicn or substitution.

4b.6.4.5 Nothing herein shall be construed fo preclude the
transfer or sale of gualifled investment Lo a successor in business as set forth
in West Virginia Code § 11-13C-S at any time during the life of the credit. The
employees of a successor will be considered new employees to the extent they
replace or succeed jobs held by employses filling new jobs o©f the business
transferred, provided that such replacement or successor employees are West
Virginia domiciled, West Virginiz residents and otherwise fulfill the
requirements, as appropriate, of nsw employess filling new jobs in accordance
with Article 13C, Chapter 11 of the West Virginiz Code. ~ 7
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4b.7 Information disclcosure. - A taxpayer which is a progect participant in
a duly certified multiple party project under West Virginia Code § 11~13C-4b
shall be considered an interested party under West Virginia Code § 11-13C-5d(f}
with relation to all other taxpayers shown by Department of Tax and Revenue
records or certification letters, applications for project certification,
rulings of the Department, reguests for rulings, or background file documents
relating to £he business investment and jobs expansion tax credit to be
participants in the same certified project as such taxpayer. All communicatiens
between the Department of fTax and Revenue and any gparticipant in the same
preject as the taxpayer relating toc the credit, except for tax returns, audits,
assessments and communications not deemed appropriate for disclosure by the Tax
Commissioner or not subject te disclesurz by the Tax Commissloner, shall be
disclosable to such taxpayer under West Virginia Code § 11-10- 5d(£fy. The Tax
Commissiconer shall have absolute discretion to grant or refuse disclosure of
informaticen under this Sectien.

4b.8a Application of recapture tax under Section 11-13c—-8a of the West
Virginia Code £ multiple party projeckts and multiple vear projects =

4b.8a.1 - Recapture tax for multiple partv proijects. = In the case of
multiple party wvprodects, the tax imposed by Section 11-13Cc-8a of the West
Virginia Cede shall be the HJoint and several liability of all proiect
participants in a multiple wvartv business investment and- jcbs expansion tax
credit project ecertified under Section 11-13C-4b of the West Virginia Code,
notwithstanding the fact thak one or meore of such participants shall have never
taken the credit or been entitled “o take the credit agalnst tax vnder the plan
for allocaticn of oroiject credit among project participants., The amount of the
rax credit upon which the recapture tax is to be calculated for multiple party
preiects shall be the amount of the sum of tax credit glaimed by all preoject
rarticipants in total. The qualified investment property, the premature removal
of which from service will result in g recapturé tax liability shall be any item
of cualified investment proverty in wplage with anv projegt participant in a

project. . e

4b.8a.1.1 _For purposes of the determination of whether a
recapture tax liapility is due, in no cese shall the new emdlovees allowed for
purposes of thls credit excesd the total ingreages in the number of persons
employed by the project’'s parti:cipants (considered as a group) in this State
pursuant to the reguirements of Sections 11-13C- B(b)(la}, 11-13C=-4b(dy (1Y and

11-313Cc-14{e) (4} {a) of the West Virginia Code.

Example 1: . e

{1y Companvy A has a manufacturlnq facility in West Virginia which emplovs
80 perscns. Thnat facility has been . in owperastion for several vears, and
investment in the fac*litv, and dobs in place in the facility have never
resulted in the avajlabjility of ithe business investment and jobs expansion ftax

credit.

{2y Company 2, Company B and Company C agree to engage in a business
enterprise which will qualify for the business investment and “obs expansion tax
credit, and thev seek and_ obtain certification of the prodfect as a multiple

party business investment and 1obs exmaﬂSLOh tax credit proiect.

{3} The proiect omarticipants place qualified investment in service in West
Virginia in vear 1 (which is subsecuent to March 12, 1994), and create &0 few
Sobs at the new oproiect facility, The participants become entitled to the

business investment and -Jobs expansion tax cradit based upcon the gualified
investment and new -obs attributable to the new facilitv.,

{4) The particivants apply the business investment and jobs expansion tax
credit against their tax llabll t»es in years 1 through 4. then in vear 5,
Companv A shuts down the old ma“u fagdtur ing facilitv, and the 80 persons “emploved

there lcse thelr jobs.
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The project participants are subdsct to the reguirements cf W. Va, Code §
11-13C—8(c} for the reduction in the number of emplovees, even though the
emnmlovees whose jobs are attributable to the new facility are still in place.

The number of new 3obs in place is zoro based upon the loss of 80 jobs
which were in place a2t the old facllitvy.

60 4dobs at the new facility = 20 jobs lost = zero new jobs

The participants would not be subiject to the recapture tax imposed under W.
Va. Code § 11-13C-8a because only one of the two conditicns neg¢essary for the
impositicn of the recapture tax has occurred. There has been a loss of new jobs,
pursuant to the net dobs rule., but there has not been a premature cessation of
the use of cualified investment property.

Example

Given the sams facts as set forth in Example 1 of this subsecticon, except
that, ipn addition o the shut down of the old manuf ac;u*lnq facility, one of the
participants incidentally removes an item of gualified investment propsrty from
service at the new facility prior to the end oF ltS use‘ul life, as determined
under W. Va., Code § 11-313C-6¢ -

The participants, Company A, Company 3, and Companv €, are jeointly and
severally liable for the recaptiure tax imposed bv W. Va. Code § 31-13C- g8a, bhased
upon the premature cessation of uvse of gualified investment provertv and the
loss of new jobs, notwithstanding the fact thau all 9obs attributable to the new
proiject facility remain in mlace.

4b.8a.2 - Recapture tax for mulitiple vear prodjects. — In the case of
multiple vear proiects, the business investment and jobs expansion tax credit or
small business ftax credit W;Eriay;}}ab‘e for aqualified investment placed in

service over a period cf three %£ax vears. The three (3) tax vear projeckt
investment period will begin with tbe firet tax vear during which project

investment is first placed into serVLce or use. T+ will end with the end of the
second fiscal or calendar tax vear subseguent_to the end of the first tax year
during which proiject investment was placed intg service or use. 3Sege Section 4.3

of these reculations for determination of the time over which investment may be
placed in service or use.

ih.8a.2.1 Investment placed in servige or use over successive
vears, up to the +three (3% tax vear maximom for multiple vear prodjects, may
tvpically be added to the credit base when vlaced in service or use. However,
disregarding any credit carrvever, the number of vears over which the credit can
be taken is ten {10} vears, beginning in each vear when the investment is placed
in _service or use. Thus, for example, disregarding a Dosswble election to delav
the becinning of the credit period for one (1) vear, investment placed in
service or use in vear one (1) would create credit to be applied from vear gne
(1) to vezr ten {(10), and investment placed in sgrvice or use in vear fwo (2)
would create credit to be used from vear {2y to vear eleven (113}, etc. The
multiple vear investment does not ‘create a revised credit; rather, it adds new
credit and new credit vears to tne credit aslireadv in place, and each discrete
credit laver is appliesd over a ten (10) vyear periocd. ‘

ib.8z.2.2 A taxpaver havino multiple vyear proisect credit
svailable may, oursuant to wWest vVirginia Code § 131-13C-4 and Section 4.2 of
these regulations. elect to delav the beginnipg of the (tvpically) ten (10} year
period over which credif may be taken by one (1) vear for any or all of the
three (3) tax vears during which proieckt investment may be vlaced in_sgrvice or
use. Thus, for example, credit arising ‘rom vear one (1% investment may be
taken beginning in either vear cne (1) or twe (2). Credit arising from vear two
(2) investment may be taken becwnn\na in vear two (2) or vyear three (3), and
credit arising from vyear three (?) lnvestment mav pe taken beginning in vear
three (3} or vear four (&Y. This will oermit the taxpayer to agaregate any two
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(2) successive vear’s credit for purposes of determining the beginning of the
{tvpically) ten (10) vear veriod for taking the credit against taxes. Credit
for investment placed in service or use in vyesars one (1) and two (2) can thus be
taken beginning in vear two {2} or c*eclt for vears two (2] and thres (3} can be
taken beginning in vear three (3). )

4b.8a.2.3 ~ In the case of multiple vear property., the economic
useful life of propertyvy for vurcoses of determining whether there has been a
prematurs cessation of the use of gualified investment wpreperty shall be
measured commencing with the da;e curlnq the three tax yvear proiect periocd on
which the propertv was bplaced in service as designated in W. Va., Code §
11-13C-4. However, the recapture tax shall be calculated based upon the entire
business investment and jobs expansion tax credit or smsll business_tax credit
taken bv the taxpaver for the particular entitlement arising cuf of the
investment, notwithstanding the fact that the disposal of propertyvy whigch gave
rise to the recaphbure tax mav have been placed into service in a vear other than

year one. R . ) ) . .

Por Example:

(1) Companvy A undertakes a development which is certified as a multiple
year business investment and jcbs expansion tax credit.

(Z) Company A places gualified investment property 1 into service in tax
yvear one, and proceeds to take the credit against ftax..

(3) Company A places gualified investment wroperiy 2 into service in tax
year 2. ] - ', . _

(4) Company & Dlaces gualified investment property 3 intc service in vear

3.

(5 In vear 6 of the ten vear credit pericd, (beginning from vear 1),
Companv A prematurelv ceases use of thes gualifisd investment proverty purchased
in vear 3, and terminates the employment of %en workers so that the number of
qobs in placé on the project is now less than 50.

Company & will be liable for a recapture tax calculated based upon the
amount of tax credit taken from vear 1 through yvear 6, even though the propertv,
the cessation of use of which triggered the application of the recapture tax,
was not placed into service until fax year 3.

§ 110=-123C~5. Application of annual credit allowance,

—

£.1 1In genera1 - The aggresgate annual credit allowance Ior the current
taxable year is an amount equal to the sum of:

5.1.1 The eone-tenth part allowed under West Virginia Code § 1l1-13C~4
for qualified investiment placed lFtO serv;ce ¢r . use durlrg a p*;o* taxable year,
plus

5.1.2 The one-tenth part allowed under West Virginia Code § 11-13C-4
for qualified investment placed into service or use during the currsnt taxable .
year, plus T - T o : : : '

5.1.32 The cne-tenth part allowed under Wes:t Virginia Code § 11-13C-4a
for locating corporate headguarters in this State; or the amount allowed under
West Virginia Code § 11-13C-7a for the taxable year.

5.2 Bapplicatien of current year annual credit allowance. - The amount
determined under Section 5.1 shall be dllowed as a credit against that portion
of the taxpayer’'s State tax liability which is attributable to and the direct
result of the taxpayer s gualified investment, and shell pe applied as provided
in West Virginia Code § 11-13C-5(c¢) through T{k), both inclusive, and in Sections
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5.3 through 35.11, both inclusive, of these regulaticns and the subsections
thereof.

5.3 Business and occupation taxes.

§.3.1 that portion of the allowable credit attributable to gualified
investment in a-business or other activity subject toc the taxes imposed by West
Virginia <Cocde article 11-132 shall first be applied to .reduce up to eighty
percent (80%) of the taxes imposed by West Virginia Code article 11-13 for the
taxable year {determined before gpplication of allowable credits against tax and
the annual exemptieon).

5.3.2 If the taxes due under said article thirteen are not solely
attributable te and the direct result of the taxpayer’s gqualified investment in
a business or other activity taxable under West Virginia Code article 11-13 the
ameount of such taxes, which are so attributable, shall be determined by
multiplying the amount of taxes due under said article thirteen, for the taxable
vear (determined before applicaticn of any allowable credits against tax and the
annual exemption), by a fraction, the numerator of which is all wages, salaries
and other compensation pald during the taxable year to all employees of the
taxpayer employved in this State, whose positions are directly attributable to
the gqualified investment in a business or other activity taxable under article
thirteen of this chapter. The denominator of the fraction shall be the wages,
salaries and other compensation paid during the taxable vear to all employees of
the taxpaver, emploved in this State, whose positions are directly attributable
to the business or.other activity of the taxpaver, that is taxable under the
saild article thirteen.

5.3.3 The annual exempticon allowed by Sectien three of said article
thirteen, plus any credits allowable under West Virginia Code articles 11-13-4
and 1ll-13-e of shall be applied against and reduce only the portion of article
thirteen taxes not apporticned to the gualified investment under West Virginia
Code article 11-13C: Provided, That any excess exempticn or credits may be
applied against the amocunt of article thirteen taxes apportioned to the
qualified investment under West Virginias Code article 11-13C, that is not offset
by the amount of anpnual cred;t.aga*nst such taxes allgwed undev West Virginia
Code article 11-1i3C for the taxable year, unless their application is otherwise
prohibited by West Virginia Code chapter 11. -

5.4 Carrier income taxes.

E.4.1  That portion of the allowable credit attributable to gualified
investment in a business or other activity subject teo_the taxes imposed by West
Virginia Code article 11- 12a; shall first be appl~ed to reduce up to eighty
percent of the taxes lmDOSEd bv West erglnla Code arblcle 11-12a, for the
taxable year. ) :

5.4.2 If the taxes due under said article twelve-a are not solely
attributakle to and the direct result of the taxpayer‘s qualified investment in
a business cor other activity taxabkle under sald article twelve-a, the amount of
such taxes, which are so attributable, shall be determined by multiplying the
amount of taxes due under said article twelve-a, for the taxable vear, by a
fraction, the numerator of which is all wages, salaries and other compensation
paid during the taxable year to all employees of the taxpayer emp1oyed in this
State, whose positions are. dlrectTy attributable fo the gualified investment in
a business ‘or other activity taxable under said article zifwelve-a. The
denominateor of the fraction shall be the wages, salaries and other compensation
paid during the taxable y=2ar to all emplovess o©f the taxpayver, employed in this
State, whose positions are directly attributable £o the business or other
activity of the taxpayer, that is taxable under said article twelve-a.

5.5 Severance taxes.

5.8.1 ©n and after July 1, 1987, for investiment placed in service or
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use prior to March 18, 19%0 or investment subject to the transition rules set
forth in West Virginia Code § 11-13C-14(c)(2), that portlon cf the allowable
credit attributable te gualified investment in & business or octher activity
subject to the tax imposed by West Virginia Code article 11-13a, and gualified
investment in a business or activity that was subject to the tax imposed by said
article thirtesn of this chapter prior to saild first day of July, but on and
after said first day of July, is subject %to the tax imposed by West Virginia
Code article 12a, shall first be applied to reduce up to eighty percent (80%) of
the taxes imposed by said article thirteen of this chapter prior te said July 1,
but on and after said July 1, is subject te the tax imposed by Wast Virginia
Code article 11-12a, shall first be applied to reduce up to eighty percent (80%)
of the taxes imposed by said article thirteen-a for the taxable year (determined
before application of any allowakle credits against tax and the annual exemption
credit.)

6.5.2 TIf the taxes due under said article thirteen-a are not solely
attributable to and the direct result of the taxpayer’s gualified investment in
a2 business or other activity faxable undsr said article thirtsen-a, the amount
of such taxes, which are so attributable, shall be determined by multiplying the
amount of taxes due under said article thirteen-a, for the taxable vyear
(determined before application of any allowable credits against tax), by a
fraction, the numerator of which is all wages, salaries and other compensation
paid during the taxable year tc all employees of the taxpayer employed in this
State, whosSe positions are dirsctly attributable o the cualified investment in
a business or other activity taxable under said article thirteen-a. The
denominatoer of the fracticn shall be the wages, salaries and other compensatieon
paid during the taxakle ysar to all emplovyees of the taxpayer, employed in this
State, whose positions are directly attributakle to the business or other
activity of the taxpayer, that is taxable under said article thirteen-a.

5.5.3 Any credits allowable under West Virginia Code articles 11-13D
and 11-13E, shall be applied against and reduce only the portion of article
thirteen-a taxes not apportioned to the qualified investment under West Virginia
Code article 11-13C: provided, That any excsss credits may be applied against
the amount of article thirteen taxes apporticned to the gqualified investment
under West Virginia Code =zrticle 11-13C, that is not offset by the amount of
annual credit against such taxes allowed under West Virginia Code article 11-13C
for the taxable year, unless their application is otherwise prohibited by West
Virginia Code article . 1l1-13C.

5.5 Telecommunicatlions taxes.

5.6.1 On and after July 1, 1987, that portion of the allowable credit
attributable to gqualifiied investment in a business or other activity subject to
the taxes imposed by West Virginia Code article 11-138, shall first be applied
to reduce up to eighty percent (80%) of the taxes imposed by West Virginia Code
artiele 11-13B for the taxasble year (determined before application of allowable
credits against tax) and guzalified investment in a business or activity that was
subject to the taxes imposed by West virginia Code article 1l-12A prior to said
July 1, but on and after saild July 1, is subject tc the tax imposed by West
Virginia Code article 11-133. B I

5.6.2 TIf the taxes due under said article thirteen-b are not solely
attributable to and the direct rasult of the taxpaver’s qualified investmenit in
a business or other actlvity taxable under West Virginia Code article 11-13B,
the amount of such taxes, which are so attributable, shall be determined by
multiplying the amount cof taxes due under said West Virginia Code article
11-138, for the taxable year {determined before application of any allowable
credits against tax), by a fraction, trhe numerator of which is all wages,
salaries and other compensation paid during the taxable vear to all employees of
the taxpaver emplcoyed in this State, whose positions are directly attributable
to the gqualified investment in a business or other activity taxable under West
Virginia Code artigcle 1il-1i33. . The denominator of the fracticn shall be the
wages, salaries and other compensation pald during the taxable year to all
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employees of the taxpaver, emploved in this State, whose positions are directly
attributable to the business or other activity of the taxpayer, that 1s taxable
under West Virginia Code article 11-13B.

5.7 Business franchise tax.

5.7.1 ©n and after July 1, 1987, that portion of the allowable credit
attributable to gualified investment in a business or activity subject to the
taxes imposed by West Virginia Code article 11-23, and gualified investment in a
business or activity that was subject to the taxes imposed by West Virginia Code
article 11-13 prior to said July 1, but on and after said July 1, is subject to
£he tax imposed by West Virginia Code article 11-23, shall first be applied to
reduce up to eighty percent (80%) of the taxes imposed by said article twenty-
three for the taxable year (determined after applicatlion of the credits against
tax provided in West Virginia Code § 11-23-17, but before application of any
other allowable credits against tax).

5.7.2 If the taxes due under said article twenty-three are not sclely
attributable to and the direct result of the taxpayer’'s gualified investment in
a business or other activity taxable under article twenty-three, for the taxable
vear (determined after application of the g¢redits agalinst tax provided in
Section seventeen of said article twenty-three, but before application of any
other allowakle credits), by = fraction, the numerator of which is all wages,
salaries and other compensation paid during the taxable year to all employees of
the taxpayer emploved in this State, whose positions are directly attributable
to the gualified investment in a business or other activity taxable under West
Virginia Cede article 11-23. The denominateor of the fraction shall be wages,
salaries and other compensation paid during the taxable year to employees of the
taxpaver, employed in this State, whose positions are directly attributable to
the business or other astivity of the taxpayer that is taxable under West
Virginia Code article 11-23. : )

5.7.3 Any credits allowable under West Virginia Code articles 13D and
13E shall be applied against and reduce only the portion of article twenty-three
taxes not apporticned to the gualified investment undsr West Virginia Code
article 1I1-13C. - Prévided, That any excess exemption or credits may be applied
against the amount of article twenty-thrse taxes apportioned to the gualified
investment under West Virginia Code.article 11~13C that is not offset by the
amount of annual credit against such taxes allowed under West Virginia <ode
article 11-13C for the taxable year, unless their application is otherwise
prohibited by West Virginia Code chapter 11.

.8 Corporation net income taxes.
T

5.8.1 After application of West Virginia Code §§ 11-13C-5{(c) through
{(g), both inclusive, and Sections 5.3 through 5.7, both ILnclusive, of these
regulaticns and the subsections thereof, any unused credit shall next be applied
to reduce up to eighty percent {80%; of the taxes ilmposed by West Virginia Code
article 11-24 for the taxable year {(determined before application of allowable
credits against tax).

5.8.2 If the taxes dus under sajd article twenty-four (determined
before applicaticn of zllowable credits against tax) are not solely attributable
to and the direct result of the taxpayer’'s guallified investment, the amount of
such taxes which are so attributable, shall be determined by multiplying the
amount of taxes due “under said article twenty-four for the taxable year
{determined before application of allowable credits against tax), by a fraction,
the numerator of which 1s all wages, salaries and other compensation paid during
the taxabkle vyear to all =mploye®s of the taxpayer employed in this State, whosse
positions are diresctly attributable to the gualified Investment. The
denominator of the fraction shall be the wages, salaries and other compensaticn
pald during the taxable vyear to all employees of the taxpayer, employed in this
State.
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5.8.3  Any credit allowable under West Virginia Code article 11-24
shall be applied against and reduce only the amount of article twenty-four taxes
not appeortioned to the gqualified investment under West Virginia Code article
11-13¢: Provided, That any excess credits may be applied against the amount of
article twenty=four taxes apporticned to the gualified investment under West
Virginia Code article 11-13C that is not offset by the amount of annual credit
against such taxes allowed under West Virginia Code article 11-13C for the
taxable year, unless their application 1s otherwise prohibited by West Virginia
Code chapter 11l. . S S

5.9 Personal income taxes.

5.9.1 If the perscn making the gqualified investment is an electing
small business corporation (as defined in Section 1361 of the United States
Tnternal Revenue Code of 1954, as amended), a partnership or a sole
proprietorship, then any unused credit (after application of Sections §.3, 5.4,
5.5, 5.6 and 5.7 and the subsections thereof of these regulations shall be
allcwed as a credit against up to sighty percent of the taxes imposed by West
Virginia Code article 11-21 e¢n the income from business or other activity
subject to tax under West Virginla Code articles 11-312a, 11-13, 11-13a, 11-13b
or 11-23. - _ -

5.5.2 _ Electing small business corpcrations, partnerships and other
unincorporated crganizations shall allocate the credit alicwed by this article
among its members in the same manner as profits and losses are allocated for the
taxabkle year. ) '

£.9.3 If the amount of taxes due under West virginla Code article
1i1-21 (determined before applicaticn of alléwable credits against tax), that is
attributable te business, is not solely attiributable to and the direct result of
the qualified investment of the _electing small business corperation,
partnership, other unineccrporated organization oOr sole propristorship, the
ameunt of such taxes which are so  attiributable shall be determined by
multiplying the amount of taxes due under said article twenty-one (determined
before application of allowable credits agalnst tax), that is attributable to
business by a fraction, the numerator of which is all wages, salaries and other
compensation paid during the taxable vear to z2ll employees of the electing small
business corporaticn, partnership, other unincorporated organization or scle
proprigtorship employsed in this State, whose positicons zare directly attributable
to the gualified investment. The denominator of the fracticn shall be the
wages, salaries and other compensation pald during the taxable year to all
employees of the taxpayer, - o : o

5.5.4 No eredit ghall be allowed under this Section against any
employer withholding taxes imposed by said article twenty-one.

5.9.4.1 1f the individual’s personal income 1is solely
attributable to .a distribution of income from a gqualified entity entitled to
business investment and jobs expansion credit then the individual may elther
apply the credit against either eignty percent (80%) of his/her West Virginia

perscnal insome tax liability, if the income is solely attributable to and the
direct result of the gualified investment, or eighty percent {80%) of his/her
West Virginia personal income tax llability as apportioned under Section 5.9.3
of these regulations, if the income 1s not solely attributable tc and the direct
result of the gualified investment. o '

£.9.4.2 IZ the individual’s personal income is not solely
attributable to a distribution of income from a gualified entity entitled to
business investment and jobs expansion credit then the individual must determine
the portion of his/her West Virginia adjusted gross ingome attributable to the
qualified. income distributicon in addition to possibly aprorticoning his/her
income distributien zs reguired under Section 5.5.3 of these regulations.

For example:
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John received $1,000,000 in taxable income distributicns freom the MM Small
Business Corporaticon, a business entitled to the business Investment and jobs
expansion credit. MM has a total West Virginia payroll of $12,000,000 but only
$6,000,000 of payroll is dirgctly attributable to the gualified Investment.
Therefore MM's payrell apportionment factor is 50% (5$6,000,000/%12,000,000).

In addition to his £1,000,000 &istripution from MM, John alse received
$100,000 in wage and salary income, $200,000 in capital gains, $50,000 in
dividends and §250,000 froem an oll af#d~ gas partnsrship. John’s total West
Virginia adjusted gross inccme is $1,600,000 {$1,000,000 + $100,000 + $200,000 +
$§50,000 + §250,000). John‘s pre-credit West Virginia personal income tax
liability equals $102,745. .

John determines the portion of his tax subject to business investment and
jcbs expansion tax credit offset by multiplying his pre—-credit tax liablility
($102,745) by both MM's payroll apportionment factor (50%) and by the fraction
of his total West Virginia adjusted gross inceome directly attributable to the
gualified income distribution from MM (82.8% or £1,000,000/$1,600,000). John
may then apply any unused credit (remaining after applications of Sections 5.3,
5.4, 5.5, 5.8 and 5.7 &nd the subsections therecof of these regulaticns) against
up to 80% (525,688) of his perscnal income tax ($32,108) attributable to the
cqualified investment by MM Small Business Corporation.

5.10 Sales and use taxes.

On and after July 1, 1887, for purchases cf tangible perscnal property and
taxable services made on or after that date, that portion of the allowable
credit, which 1s attributable to._qualified investment in a business or activity
subject t¢ the taxes imposed by West virginia Ceode articles 11-15 and 1l-15a on
purchases for use or consumpticn in the conduct of such business or activity,
shall be applied to reduce up to =2ighty percent (80%) of the taxes imposed by
West Virginia Code article 11-15 and 11-1%a on purchases that are directly used
or consumed in the gualified. investment activity. When property and services
purchasaed for use or consumption are nct solely used or consumed in the
gqualified investment activity, the cost thereof shall be apportioned between
such activities. only that amount apporticoned to purchases directly used or
consumed in the gualified investment activity shall be included when applying
the credit allowable under this Section.

5.10.1 West Virginia Ccde § 11-13¢-5 sets forth the taxes, in order,
against which f£he bhusiness investment and jobs  expansion tax credit can be
taken.

The sales tax and use tak are set out in the order of taxes against which
the credit will apply subseguent to Jpusiness and occupation taxes, carrier
income taxes, severance taxes, telecommunications taxes, business franchise tax,
corporation net income taxes and personal lncome taxes.

Before the credit may be applied against the consumers sales and service
tax and use tax liabilities, it is necassary that the annual llabilities for the
preceding taxes and the amount of credit available against those taxes be
determined. Therefore, the business investment and jobs expansion tax credit
must be taken against the consumers sales and service tax and use tax
liabilities through a reguest for refund filed with the Tax Department at the
end of each tax year.

5.10.2 In 1n¢ case shall this credit offset any amount of szales or use
tax which was included in the measure of investment in property purchased or
leased for business expansion upon which gualified investment was based.

5.10.3 The credit may offset only the sales and use tax liabilities
of the taxpayer claiming the credit.. The c¢credit shall never offset any portion
of sales or use tax collected from custom2rs of a taxpayer entitled to credit
and held in trust by such taxpayer for remititance to the State.

34




State Tax Department
Title 110 - S el
Series 13C ’ - : -

£.11 ad valorem property taxes; unemployment taxes and workers”’
compensation premiums.
5.11.1 After application of West Virginia Code §§ 11-13C-5(a) through
{1y, both 4inclusive, and E&ections 5.3 through 5.9, both inclusive, of these
regulations and the subsections therszof, any unused credit shall be zpplied for
payment of the sum of the following amounts as a rebate against the remaining
twenty percent {20%) of the taxes enumerated in Sections £.3 through 5.5 of
these regulations and the subsections theasreof. This does not include the
remaining twenty percent (20%) of the taxes enumerated in West Virginia Code §
11-13C=5(3) or Secticn 5.10 of theses regulations (the consumers sales and
service tax and the use tax):

5.11.1.1 ©Eighty percent (80%) of the ad valcorem property taxes
imposed by levying bodies pursuant to West Virginia Code article 11-8 for the
taxable year (including payments in lieu of such taxes), on property of the
taxpayer that ig directly attributable to the qualified investment (including
property having a useful life of less than four (4) years) of the taxpayer, in
the new or expanded business facility of the taxpaver resulting in new jobs;

plus

5.11.1.2 Eighty percent (80%) of the taxes imposed by West
Virginia Code artiele 21a-5, for the taxable year attributable to the
compensation of new employses £illing the new jobs that are directly
attributable to the gualified investment; plus

5.11.1.3 Twenty percent {20%) of the workers’ compensation
premiums imposed by West Virginia Code article 23-2 for the taxable vyear
attributable to.the compensa:tion paid new employees filling the new jobs that
are directly attributable to the gualified investment.

5.11.2 ad valorem property tax against which the rebate credit may be
taken is the preoperty tax paid on plant and equipment type items. Property tax
on inventory and on accounts receivable should be excluded from the measure of
ad valorem property tax against which the rebate credit will apply.

5.11.2.1 ©only ad valcorem property taxes pald as & result of an
actual assessment of ad valorem property tax issued upon gualified investment
property on or subseguent to the date such property was placed in service or use
will qualify for rebate crasdit. o )

5.11.2.2 1In most instances the gualifying property is either new
or is being placed into service for the first time. Such property is assessed
on the first July lst followifig the date placed into service.. The resulting tax
levy is then due during the year following the year of assessment. Due to a cne
t{1) vear delay betwsen the assessment of tax and the actual payment of such tax,
there is no property tax rebate available during the first year of business
under this credit. Therefore, a typical business has only nine (3) years worth
of property tax rebate unless that business elects to delay the beginning of the
credit application for ane (1) year. '

5.11.2.3 A taxpayer is not entitled tc rebate credit based upon
ad valorem property tax paid on gualified investment property for perlods prior
to the placement of such property into service or use for purposes of this
credit.

£,12.2.4 Payments intc the catastrophe hazard and second injury
hazard surplus fund by taxpavers who are workers’ compensation self insurers
under wWest Virginla Code § 23-2=% may be offsé&t by the rebate credit under West
Virginia Cede § 11-13C-5(3)(l)(c) as workers’ compensation premiums.

5.11.3 2 taxpayer eligikle to ¢laim this rebate shall apply either

the amount of the unused credit or the sum determined under subsections 5.11.1
through 5.11.1.3 of these regulations, whichever ls less, against the remaining
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twenty percent (20%) of the taxes imposed by West Virginia Code articles 11-1i2a,
13, 12a, 13b, 21, 23 and 2% &Fttributable to the gualified investment under West
Virginia Code article 11-13C. If any amount of rebate remains after its
application against the remaining twenty percent (20%) of taxes as aforesaid,
the amount remaining shall be carried forward to each ensuing tax year until
used or expilration of the twelfth tax year subseguent to the tax year in which
the gualified investment was placed in service or use in this State by the
taxpayer. : i i o : - S

5.11.3.1 The rebate credit carryforward can be applied in any
taxable year from year two (2) to ¥year thirteen (13) inclusive. It can reduce
the business taxes, except for the sales and use taxes, to zero (0) without
limitation to a percentage.

Obvicusly, no credit carryforward would be availzble in year one (1).
However, credit could carry forward from year one (1) to year two (2) and
theresafter. Any credit carryforward remaining unused at the end of year
thirteen (13) would be forfeited by operation of law. No carryover rebate
credit would ke available in year fourteesen (14) or thereafter.

5.12 Unused credit forfeited. - If any credit remains after applicaticn of
Section 5.2 through Sectlion 5.11, both inclusive, o©of these regulations and
subsections o©of such sections, the amount thereof shall be forfeited. No
carryover to a subseguent taxable vyear or carryback to a prior taxable year
shall be allowed for the amount of any unused porticn of any annual credit
allowance except as specifically provided in Sestion 5.11 and the subsections
thereoct.

5.13 Payrell factor. - The term "all emplcyses of the taxpayer employed in
this state" for purposes of the West Virginia Code § 11-13C=5{(c¢c), (&), (e}, (f),
{g), (hY, (1Y, {3 (1) (B) and (jy{(l)(Cy payroll factor determinations of taxes

attributable to and the direct result of gualified investment must be
interpreted to mean all full-time but not part-time employees employed by the
taxpayer in West Virginia without regard to domicile on residency. For payroll
factors appliceble to certified projects under West Virginia Code §11-13C-4Db,
refer to Section 4b.3.4 through 4b.32.4.6.d.2 of these regulations.

5.14 Taking of credit.

5.14.1 The business investment and jobs expansion tax credit can only
be taken against taxes actually paid or payable by a taxpayer entitled to
credit. No shifting of tax burdens by agreement would zalter this disposition.
No shifting of credit amondg entitiles, other than multiple party certified
project participants, is allowsed under the Pkusiness investment and Jobs
erxpansion tax credit statute. i

5.14.2 No prior certificatien by the Tax Commissioner is needed in
order to take the business investment and jobs expansion tax c¢redit under the
nonproject provisions of the credit statute, except that for investment placed
in service or use on or after January 1, 1%%0, an application for credit must be
filed with the Tax Commissioner in accerdance with West Virginlia Code §
11-13C=-14(f) and Section 14.56 and the subsections therecf of these regulations.

5.14.3 In the case of a subsidiary of a West Virginia parent
corporation which files a consolidated return, it will be necessary to apportion
the tax 1liabilities of the consclidate filer by a payrell factor with a
numerator egual to the West Virginia payroll direetly attributable to the
gualified investment and 2 denominator egual to the fotal West Virginia payroll
of the consolidated filer. Exceptions to this regquirement may be granted by the
Tax Commissioner, upon request, but only if the taxpayer creates a pro forma
separate filing for the subsidiary entitled to the business investment and jobs
expansion tax credit for purposes of determining the amount of credit available.
that credit may then be offset against the tax due under the ¢onsolidated
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filing. This latter method does not generally weork for consclidated multistate
taxpayers subject to tax under West Virginia Code articles 11-23 and l1-24. 1In
no case shall the apportionment factor be applied in such a manner as to apply
credit to shelter income not attributable to gualified investment from tax.

§.14.3 Credit would flow through to S corporaticon shareholders.

If an S corpeocration paid the business franchise tax or any other tax
directly as an entity, then the sharesholders themselves could not cbtain any
pass through credit against any, liability for the same ftax. The amount of
credit remaining after the entity had taken credit wculd flow through to the
shareholders in proporticn to their ownership percentages precisely as would
inceme o©f the S corporation. For multiple party projects, the shareholders
should use the same payroll allocaticn percentage as the 5 corporation under
West Virginia Code § 11-13C-4bic){3)} and Secticns 4b.3.4 through 4b.3.4.5.d.2 or
Section 5.%.4.1, if applicable, of these regulations for determining the amount
cf personal income tax against which the business investment and jobs expansion
tax credit for the project can be taken. In the case of nonproject credit or a
multiple vear project, as opposed to 2 multiple party preject, the numerater of
the allocation fraction would be the West Virginia payroll of the § corporation
attributable to gualified investment, and the denominator would ke the total
West Virginia pavroll of the S§ ceorporation. This allocaticn percentage or the
allocation percentage described under Section 5.5.4.1 of these regulations,
which is applicable, should be multiplied by the § c¢orporation shareholders’
perscnal income tax on income flowing through the § corporatlon as a conduit.
This would determine the amount of personal income tax agailnst which the credit
can be taken by the S corporaticn shareholder.

5.14.5 Credit would flow through to partnership partners.

In the situation where partnerships take the credit, the procedure for the
subseguent taking of the credit by the partners of the partnership is as
follows. If the partnership paid business and occupation tax or any other tax
directly as an entity, then the partners themselves cannot obtaln the credit
against any liability for +the same tax. The partnsrs should use the same
payroll allocation percentage as the partnership. Generally, for a nonproject
credit or a multiple year, nonmultiple party project, the numerator 1is West
Virginia pavreoll of the partnership attributable to gualified investment and the
denominator is West Virginia payroll of the partnership. That partnership
payrcll allocaticn percentage or the allocation percentage described under
Section 5.9.4.1 of +these regulations, whichever is applicable, should be
multiplied by the partner‘s share of taxon income flowing through the
partnership as a conduit. This will determine the amount of tax against which
the ecradit can be taken by theé partner. The payroll factor would be determined
for the business entity in accordance with these regulations.

5.15 Notwithstanding any provision of these regulations to the contrary,
the taking of the credit set forth in West Virginia Code article 11-13C shall be
subject to thz provisions of West Virginia Cods article 11-123.

5.16. Dezermination of Tax Solely Attributable te and the Direct Result of
Qualified Investment.

Under subsection 11-132¢-5({k} of the West Virginia Code, the credits
allowable under West Virginia Code Article 11-13C¢ can offset only tax
attributable te and the direct result of gualified invesiment. For those taxes
enumerated in West Virginia Code Section 11-13C-5 which can ke offset Dby West
Virginia Code article .11-33C éredits, the determination of what portion of the
taxpayer’s total tax llabllity for each such tax that is 7tax solely
attributable to and the direct result of gualified investment” is typically made
by multiplying the total liability for each tax by a payroll Zfacter. The
payroll factor typically consists of a Ffraction, the numerater of which is
annual payrcll of the taxpayer sclely attributable to and the direct result of
qualified investment, and the denominatcr of which is teotal annual West Virginia
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payrcell of the taxpayer. A&s discussed in Section 4b.3.4 et seg., Section 5.13,
Section 5.14.3 of these regulations, and other provisions of these regulations,
the payroll factor may be adjusted to accommodate multiple party or multiple
year proiect status for taxpayers, or to accommodate circumstances where
taxpayers have gained entitlement to one or more concurrently applicable tax
credits under West Virginia Code Article 11-13C, and to accommedate
circumstances where there is a single, consalidated, composite or unitary tax
filing unit.

Subsection 11-13C~5{j) of the West Virginia Code provides that for tax
years beginning after December 31, 1992 and thereafter, if the payrocll formula
provisicns of subsections 11-13C-5(c) <through (i}, inclusive, of the West
Virginia Code, do not fairly represent the taxes solely attributable to and the
direct result of the taxpayer's gualified investment, and that of all other
project participants in the business or activity subject to tax, the Tax
Commissicner may reguire the use of an alternative methed cof determining tax so
attributable that will sffectuate an eguitable attributicon of the tax.

The enumerated methoeds are:
1} Separate accounting or identification; or -

23 Adiustment tc the wages formula to reflect all components of the tax
liability; or - - -

3% The inclusion of one or more additional factors which will fairly
represent the taxes solely attributable %to and the direct result of the
qualified investment of the taxpayer and all cther project participants in the
businesses or other activities subject to tax; or ' ' '

4) The employment of any other method te effectuate an eguitable
attribution cf the taxes.

5.1€.1. Reasons for Alternate Apportionment.

The purposs of the EBusiness Investment and Jobs Expansion Tax Credit is to
promote net employment growth within West  Virginia. = In return for net
employment growth (e.g. 50 new Jjobs) through capital investment, the State
provides tax crediis to offset the additional taxes directly attributable to the
qualified investment and new Jobs.  In no case should credits attributable to
one gualified project apply to tax liability unrelated to that project. The
purpose behind a mathematical formula (e.g. payroll factor) is to arrive at tfax
liability attributable to qualified iLnvestment or new jobs in situations where
that amount is not clearly identifiable. If a mathematical formula {e.g. =a
pavroll factor) fails to accomplish this result, then an alternative
apportionment method may be prescribed by the Tax Commissicner. Examples where
use of an alternative apportionment formula may be necessary are as £follows.
These examples are not intended to bhe all inclusive.

5.16.1.1. .The amount of tax liability attributable to the
gualified investment, calgulated _through  use _of the payroll factor or
alternative apportionment method propesed by the taxpayer(s) is greater than the
tax liability actuallyv generated by the project, facility or operation directly
related to the gualified investment and new jops on which the credit is based.

5.16.1.2 . Use of & payroll factor or other method of allocation
results in credit being made available to offset the liabllities of the taxpayer
in an amount larger than the amount of gualified investment made by the
taxpaver.

5.16.1.3 There is payroll factor manipulation or mismatch. The
payroll factor can sometimes be mismatched with relation to operations or tax
generating activities resulting from gualified investment when compared to total
overall cperaticns or tax generating activities ¢f a taxpayer. Mismatching can
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be the result of <he inadvertent structural ecnfiguration of a taxpayer’s
operaticns, or it can result from deliberate manipulaticn oI this configuration.

For example: Under prior Susiness Investment and Joks Expansleon Tax Credit
Law, the West Virginia Severance Tax could be offset by the business investment
and jobs expansion tax credit, and it can still be offset by taxpayers qualified
under the transition rules of Section 1l-13C-14 of the West Virginia Code.

A severance taxpayer "a mineral owner" could have a multitude of mineral
properties producing a severance tax liability for the taxpayer.

1) If the taxpayver were to structure its operations so
that all of its mineral properties were under production by
contract miners, and

2) If the taxpayer formed a business investment and
jobs expansion tax credit multiple party project out of cnly
cne producing property (ons of the many mineral properties
owned by the taxpayer under rproduction and causing a
severance tax liability for the taxpayer), and

3) If the participants in the project consist only of
the taxpayer and the contract miners working exclusively on
the business investment and jobs expansion tax credit
operation, and :

‘ 4) If the employees of the contractcrs are exclusively
emploved in the business investment and Jjobs expansion tax
credit operation, and ’

5) If the severance taxpayer had no West Virginia
employees or only emplovees working on the Dbusiness
investment and jobs expansion tax credit project property,

then the payroll factor attributable te the gqualified
investment would be 100%.

The only employees atiributable to gualified investment would be the West
Virginia employees of the contract miners (and the project employees of <the
taxpayer, if applicable). all other mineral operations o©f the taxpayer
generating the severance tax liability of the taxpayer would be operated by
contract miners which are not participants in the project. Thus, the payreoll
attributable tc these operations would not be included in the denominator of the
payrell factor for the projecht participants.

&

The result of this structural configuration (whether inadvertent or
deliberate) would ke to create a payroll factor of 100%, which weuld allow the
taxpaver to offset 100% of its severance tax liabillity, even though only a small.
part of its severance tax liability would in fact be attributable to gualified
investment.

5.16.2 Alternate Methods for Determining Tax Attributable to
Qualified Investment in Lisu of, or in ¥odification ©of, the Payrcll PFacter
Method. . . ot oo Lo - -
Under Subsection 11=13C=5{j) of the West Virginia Cecde, if application of
the payroll factor does not fairly represent the taxes solely attributable to
and the direct result of gualified investment of the taxpayer and all other
prcject participants in the business or cther activities subject to the tax, the
Tax Commissioner may reguire, in respect to all or any part of the taxpayer’'s
businesses or activities, if reascnable, any of the fellowing m2theds or any
combinaticn thereof, for defermining tax so attributable. These alternate
methods shall be used when required by the Tax Commissioner in lieu of the
payrcll apporticnment wmethed, and where required, in lieu of the payroll
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apporticnment methocds prescriked in Section 4b o©f thess regulations, and the
subsections thereof, or any methods prescribed in any other sections of these
regulations.

5.156.2.1 Separate Accounting or Identification.

This method entails the specific identification and guantification of tax
solely attributable to and the direct result of qualified investment of the
taxpayer cr project participants. Reguired use of the separate accounting or
identification methoed may result in total exclusion of one or more particular
taxes from offset by the credit, and specific accounting or use of other
apportionment methods as t¢ other taxes.

Separate accounting may be based upcon taxes specifically related to
identifiable gualified investment property, operations arising from a facility
constituting qualified investment property, operations directly identifiable
with employees employed to exclusively operate gqualified investment property or
equipment or to perform operations on a facility constituting gualified
investment property, or upcn any other basis; and such determination can be made
upon a separate entity, unitary, composite or consolidated basis, and upon the
basis of the affiliated group for 21l domestic affiliates or all domestic and
foreign affiliates of & given taxpayer or of the participants in a business
investment and jobs expansion tax credii project.

c.16.2.2. adjustment to the wages formula to reflect all
components of the tax liabillity.

This adjustment may entail the creation and application of a payreoll factor
which includes all or part of the payroll of all or some contractors and all or
some contract labor for all or some entities which operate facilities for or
otherwise produce income for the taxpayer whose tax attributable to and the
direct result of gualified investment is to be determined. The payreoll factor
can be adjusted to create a payroll factor as discussed above, or otherwise as
determined by the Tax Commissioner, determined on a separate entity, unitary,
composite or consolidated basls, and upon the basis of the affiliated group fer
all demestic affiliates or all dJomestic and foreign affiliates of a given
taxpayer or of the participants in a business investment and jobs expansion tax
credit prociject.

§.16.2.3. The inclusion of one or more additiocnal factors which
fairly represent the taxes sclely &attributable to and the direct result of the
qualified investment of the taxpayer and all other project participants in the
businesses cr other activities subject to tax.

5.15.2.3.1. _ In addition to, or in lieu of, the application
of the payroll factor or an &djusted payroll factor or separate accounting or
identificaticn, or any combination thereof, as described in these regulations,
the Tax Commissioner mayv prescribe application of a property factor.

The property factor is a fraction, the numerator cf which 1s the average
value of the individual taxpayer’s or project participant’s real and tangible
perscnal property owned or rented by it in this State during the taxabkle year
which constitutes preoperty purchased or leased for business expanslion as defined
in Section 11-13C-3(p), of the West Virginla Code, and in which gqualified
investment has been made, or which constitutes property purchased or leased for
business expansion as defined in Section 11-13C-14{e) of the West Virginia Code
in which gualified investment has been made; and +he denominator of which is the
average value of the individual taxpayer’s or project participant’s real and
tangible personal property owned or rented and used By it in this 5tate during
the taxable year. i

For purposes of calculating the property factor, property owned by the

taxpayer or participant shall be valusd at its original cost, adjusted by
subseguent capital additions or improvements thereto and partial disposition
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thereof by reason of sale, exchange, abandonment, etc. Property rented by the
taxpayer or participant from others shall be valued at eight (8) <times the
annual rental rate. The annual rental rate is the annual rent paid directly or
indirectly, by the taxpayer or participant for its benefit, in money or other
consideration for the use ¢f property. This would include any amcunt payable
for the uese of real or tangible personal property or any part thereof, whether
designated as a fixed sum of money or as a percentage of sales, profits or
ctherwise. Tt would also include any amount payable in additiconal rent or in
lieu of rents, such as interest, taxes, insurance, repairs or any other items
which are reguired to be paid by the terms of the lease or other arrangement,
not including amounts paid as service charges, such as utilities <charges,
janitor service charges, etc. Tf a payment includes rent and other charges
unsegregated, the amocunt of rent shall bpe determined by consideraticn of the
relative values of the rent and other items.

The value of movable tangible personal property used both within and
without this State shall be included in the denominator teo the extent of its
utilization in this State. The extent of such utilization is determined by
multiplying the original cost of such property by a fractien, the numerator of
which is the number of days of physical locaticn of the property in this State
during the taxable perliod, and the denominator of which is the number of days of
physical location of the property everywhere during the taxable year. The
number of days of physical location of the property may be determined on a
statistical basis or by such other reasonable method that is acceptable to the
Tax Commissioner.

Leasehcld improvements are treated as property owned by the taxpayer or
participant regardless of whether the taxpayer or participant 1s entitled to
remove the improvements or the improvements revert to the lessor upon expiration
of the lease. Leasehold  improvements are included in the property facteor at
their original cost.

The average value of property is determined by averaging the values at the
beginning and end of the taxabls year. The Tax Commissioner may require the
averaging ¢f monthly values during the taxable year 1if substantial fluctuations
in the wvalues of the property exist during the taxable year, or where property
iz acquired after the beginning of the taxable year or is disposed of, or the
rental contract ceases before the end of the taxable year. )

5.16.2.3.1.2 The prcperty féactor can be applied
zlene, onh in combination with one or morz other factors or methods of
allocation, as prescribed by the Tax Commissioner.

In the case of & simple.direct application of %the property factor not in
combination with one or more other factors, the faxpayer’'s or participant’'s
total tax liability for & given fax would b2 nmultiplied by the property factor.

Typically, where the property Zfactor would be applied in combination with
one other factor, the propertfy fackor would be added to the cther factor, and
the sum of the two factors would then bhe divided by two. The total tax
liability would then be multiplied by the result in order to determine the
amount of the tax liability solely attributable to and the direct result of
gualified investment. o

The Tax Commissiconer can prescribe alternate methods for combining the
property factor with other factors or other methods of determining tax sclely
attributable te and the direct result of gualified investment. '

£.16.2.4., The employment of any other method tc effectuate an

ecuitable attribution of the taxes to reflect tax solely attributable and the
direct result of gualified investment.’

5.16.3. Under Subsecticn 11-13C-5(3) of the West Virginia Code, with

regard toc investment placed intc service or use prier to April 10, 1993,
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taxpayers having a specific written determination from the Tax Commissioner that
the taxpayer is authorized . or reguired to take  credit against tax not
attributable to gualified investment shall not be subject to the alternative
allocation of credit provided for under Subssction 11-13C-5(j) of the West
Virginia Code. This excepticn shall not be applicable if the taxpayer failed to
provide information requested by the Department of Tax and Revenue, or its
predecessor, the West Virginla Tax Department, or if the taxpayer had knowledge
or should have had knowledge of information necessary f£or the Department of Tax
and Revenue to make an informed analysis and determination pertaining to the
actual application of the credit but failed to disclese such information to the
Department. e

§ 110-13C-6. Pualified investment.

6.1 @General. - The gualified investment in property purchased or leased
for business expansion shzll be the applicable percentage of the cost of each
property purchased or leased for the purpose of business expansion which is
placed in servide or uze in this Stzte by the taxpayer during the taxable year.

£.1.1 The cost of property purchased prior to March 1, 1985, hut
placed in service or use in a new or expanded business facllity on or after that
date and prior to March 10, 1990 can constitute a base for gualified investment.
The cost of other property meeting the definition of property purchased or
leased for business expansion as set forth in Section 3 of these regulations can
constitute a base for gualified investment.

6.2 BApplicable percentage. =~ For the purpose of Section 6.1 of these
regulations, the applicable percentage of any property shall be determined under
the following table:

IF USEFUL ILIFE 15: . THE APPLICABLE PERCENTAGE IS:
4 years cor more

but less than 33=-1/3
& years or more :

but less than 66-2/3 -
8 years or more : 100

The useful life of any propérty, for purposes of this Section, shall be
determined as of the date such property is first placed in service or use in
this State by the taxpayer, determined In accordance with federal income tax
law. ’ :

6.2.1 Without regard tc the depreciation practice of the taxpayer,
the life of an zasset for pPurposds of the business investment and jebs expansion
tax credit should be the actual economic life of the particular asset. The
Department of Tax and Revenue will accept the so-called facts and circumstances
doctrine formerly prevalent under federal iLncome tax law. & taxpayer may use
the federal income tax asset depreclation range midpeint useful life for
purposes of the business investment and jobs expansion tax credit, but should
increase or decrease that useful 1life if particular facts and circumstances
applicable to the particular asset reascnably warrant such an adjustment.

The taxpaver may use ancther reasonable method of determining actual useful
life. However, the BAccelerated Cost Recovery System (ACRS) or Modified
Accelerated Cost Recovery System (MACRS) depreciation pericds may not be used to
determine useful life for purposes of the business investment and jobs expansion
tax credit.

6.3 Cost. - For purposes of Section 5.1 of these regulations, the cost of
each property purchased for business expansion shall ke determined under the
following rules:

6.3.1 Trade-ins. - Cost shall not include the value of property given
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in trade or exchange for the property purchased for business expansion.

€.3.2 Damaged, destroyed or stolen property. = If property is damaged
or destroyed by fire, flood, storm or other casualty, or ig stolen, the cost of
replacement property shall not include any insurance proceeds received in
compensation for the loss.

6.3.3 Rental property.

6.3.3.1 the cost of real property acguired by written lease for
a primary term of ten (10) years, or longer, shall be ocne hundred percent (100%)
of the rent reserved for the primary term of the lease, not toc exceed twenty
{20) years. )

6.2.3.1.a __ A lease of realty must have a primary term of at
least ten (10) years in order to gualify for the businéss investment and jobs
expansion tax credit. .The fact that & leass having a shorter primary term is
renewable will not satisfy the ten (10} year primary term requirement. The
right of a lessee to terminate a lease of real property with a stated term of
ten {10) years or longer prior teo the expiration of that term does not preclude
guch property from ¢ualifying as gualified investment property as defined by the
Business Investment and Jobs Expansion Tax Credit Act.

6.3.3.2 . The cost of tangible personal property acguired Dby
written lease for a primary term of: o o -

6.3.3.2.a Four (4) vears, or longer, shall be one-third of
the rent reserved for the primary term of the lease;

£.3.3.2.0 Six (6) vears, or longer, shall be two-thirds of
the rent reserved for the primary term of the lease; or

£€.3.3.2.¢c Eight (&) years, or longer, shall be one hundred
percent (100%) of the rent reserved for the primary term of the lezse, not to
exceed twenty (20) years: Provided, That in no event shall rent reserved
include rent for any year subseguent to expiratlion of the book life of the
equipment, determined using the straight line method of depreciation.

6.3.3.3 _ Where one (1) multiple party certified project
participant leases project invesiment  property as lessor to a preject
participant lessee, the measure of investment for the purposes of the business
investment and jobs expansion tax cradit is the gost of the property to the
lesscr rather than the rent rsserved for the primary term of the lease. This is
because the cost of the property to the project as an enterprise would be the
amount paid tc the non-participant fzem whom it is acquired by any project
participant. Interrnzal payments between project participants would not count as
investments made.by the project as an enterprise.

6.3.3.4 For property acquired or leased subsequent to March 10,
1990, property shall not be treated as rented or leased property which the
taxpayer is reguired te shew on its bocks and records as an asset under
generally aceepted accounting principles of financial accounting. If the
taxpayer is prohibited from expensing the lease payments for federal income tax
purposes, the property shall be treated as purchased property for purposes of
this credit. See West Virginia Code § 11-13C-14(e)(&).

£.3.4 ©Property purchased for muliiple use. — In the case of property
purchased for use as a component part of a new or expanded business taxable
under West Virginia Code article 11-12a and used as a component park cf a new or
expanded business taxable under West virginia Code article 11-13, the cost

thereof shall be apportioned between such businesses. The amount ap cortioned to ..
rr

each such new or expandad business for which credit is allowed under West
virginia code article 11-13C_shall be c¢onsidered as a gualified investment
subject to the conditions and limitations of West Virginia Céde article 11-13C.
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6.3.4.1 Multiple use property will gualify for the business
investment and jcbs expansion tax credit in the amecunt of gualified investment
apporticnakls te an enterprise entitled to ¢rsdit. Actual usage of the property
must be the criterion for apportioning the amount of investment attributable to
the business investment and jobs expansion tax credit enterprise and the amcunt
not so attributable. Apportionment of usage measured on the basis of time,
units of production, power usage, payroll, raw materials usage oOr other means
will be considered om a case-by-case basis.

In circumstances where the proportional usage of the multiple use property
between the gualified and nongualified enterprises will be relatively stable
throughecut the ten (10) vyear e¢redit period and is known or reascnably
ascertainable, the investment apportioned to the gualified enterprise may b2
treated like any other gualified investment guantifiable at the time the

gqualified investment property is placed in service or use.

Credit would be available for the usual ten (10) year credit peried (with
possible rabate credit carryover up t¢ year thirtesen (12) for the amount of
investment apportioned to the gualified enterprise adjusted by the useful life
percentages set forth in West Virginia Code § 11~13C-%5.

Where proportional wusage cof the multiple use proparty will wvary
significantly from year to year between the gquantified investment will be
treated ag neonguantifiakle investment. Such nonguantifiakble investment Ain
property placed in service or use subseguent to March 2, 1990 will not qualify
for credit. .

For multiple use property having such variable use from year tTo year placed
in service or use prior to March 10, 1$90, the amount of gqualified investment in
the property annually available and arising from that year will be total
investment in the particular multiple use property, adjusted by the useful life
percentage computation required by West Virginia Code § 11-13C-5(b), divided by
ten (103 (the number of years over which the e¢redit is applied), and then
multiplied by the annual percentage of usage of the property in ths gqualified
enterprise for the year.

(Investment X Useful Tife Percentags) X Annual Usage
( 0 - ) Fercentage

This procedure will determine the amount of credit apporticnabkle %o the
gualified enterprise for that year tc be taken in that year and in each year

thereafter for a total of ten (10) vears.

The determination of £his amount should kbe made for each year of the useful
life of the property, and the amount so determined will then become an annual
credit amount to be applied for a periocd of ten (10) years. =Zach year of useful
life of the property up to ten years will add a layer of credit to be taken for
ten (10) years. Thus, for example, for six (%) year property, credit would be
created in vyear one (1} to be applied between years cne (1) teo.ten (10), and in
vear s5ix (3), credit would be created to be applied in year six (8) through vear
fifteen (15}.

6.3.5 Self-construsted property. - In the case of self-constructed
property, the cost thereof shall be the amount properly chargsd to the capital
amount for depreciation in accordance with federal income tax law.

6.3.5 Transferred property. - The cost of property used by the
taxpayer out-of-state and then brought inte this State, shall be determined
based on the remaining useful life of the property at the time it is placed in
service or use in this State, and the cost shall be the original cost of the
property to the taxpayver less straight line depreclation allowable for the tax
years or portions thereof taxpayer used the property cutside this State. 1In the
case of leased tangible .personal property, cost shall be based on the periocd
remaining in the primary term of the lease after the property ls brought into
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this State for use in a new or expanded business facility of the taxpayer; and
shall be the rent reserved for the remaining period of the primary term of the
lease, not to exceed twenty (20) years, or the resmaining useful life of the
property (determined as afcoresaid), whichsver is less.

6.3.7.1 Natural .ressurces in place purchased oxr leased prior to
March 18, 1990. - In the case of natural rescurces in place, the property must
be capable of sustained preducticn for a period of at least ten (10) years. If
this gualification is met, then the gualified Iinvestment is one hundred percent
(100%) of the purchase price of the natural resource in place that is
attributable to ten (10) vears of producticn, but not more than twenty {20}
years of productisn. If such price is not cuantifiable at the time the mining
operation is placed into production, cost shall be determined annually and shall
be the amount of royalties actually paid to the owner of the natural rescurce in
place during each yesar for a total period of ten {10) years. The amount of such
royalties multiplied by the taxpayer’s new jobs percentage (determined at the
time the mining operation 1s placed in service or use) divided by ten (10)
establishes the credit allowable each year for ten (10) successive years
beginning with the vear .in which the royalties were paid. For purposes of this
subsection the new jobs percentage is determined for years one (1) and two (2)
according to the taxpayer’s estimate of the number of new jobs which will be in
place in year thres (3), and is determined for year three ({3) and all subseguent
years in accordance with Section 7.6 of these regulations.

6.3.7.1.a  Although for property purchased or leased prior
to March 10, 1930, lease or mineral royalty payments which are not guantifiakle
at the time investment is first placed in service or use by reason of the
variability of the amount of payments to be made from peried to period may be
accumulated year by year for a pericd of ten (10) vears, this provision merely
sets out a procedure for measuring investment 1ln propsrty which could not be
measured by determining the amdunt paid for the property at the time the
property is placed in service or use. The statute does not permit the placement
of property into service or use in any year beyond the first taxable year or in
the casze of multiple ysar csrtified projects, three (3) tax years. It merely
determines the amount paid for that property over the ten (10} year use period
of the property.

65.3.7.2 Natural resources in place purchased or leased
subsequent to March 9, 199C. - Natural resources in place purchased or leased
prior to March 1, 1885, or purchased or leased after March 1, 1585 pursuant to
an option to purchase or lease such natural rescurces in place acguired prior to
March 1, 1985 but exercised in whole or in part on or after March 10, 1990; and
natural resources in place *gurchased or leased on or after March 10, 18%0,
unless pursuant to & written, contract to purchase or lease executed pricr to
March 10, 1990, shall not constitute property purchased or leased for business
expansion, and investment in such property shall not qualify for this credit.

6.3.8 INonguantifiazble investment. - Froperty purchased or leased on
or after March 10, 1%9Q, unless pursuant to a written contract to purchase or
lease executed prior to March 10, 18%0, the cost or consideraticen for which
cannot be guantified with any reascnable degree of aceuracy at the time such
property is placed in service or use will not constitute preoperty purchased or
leased for pusiness expansicn upon which credit can be based: Provided, that
when the contract of purchase or lease specifies a minimum purchase price or
minimum annual rent the amount thereof shall be used to determine the qualified
investment in such preperty under West Virginia Code § 11-13C-6 if the property
ctherwise qualifies as property purchased or leased for business expansion.

§ 1i0~13C-7. New -tobs percentage.

7.1 In general., = The new jobs percentage is based on the number cf new
jobs created in this State that are directly attributable to the gualified
investment of the taxpayer. )
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7.2 Applicable percentage. - For the purpese of Section 7.1 of these
regulations, the applicakle new jobs percentage shall be determined under the
following table: .

IF THE NUMBER OF ) B TEEZ APPLICASLE

NEW JOBS TIS: | - PERCENTAGCE I3:
1,000 : . S0
760 T : 80
520 L . ©70
280 ’ a - - (58]
S50 50

7.3 wWhen a job is attributable. - An employee’s position 1s directly

attributakble to the gualified investment if:

7.3.1  the employee’s service is performed cor his base of operations
is at the new or expanded business facility;

7.3.2 the position did net exist prior teo the construction,
renovation, expansion or acguisition of the business facility and the making of
the qualified investment, cor will qualify as a saved Job under West Virginia
Code § 11-13C-1l4(e)(4); and

7.3.3 but for the gualified investment, the position would not have
existed. . _. . _

7.3.4 Wheres under a cocllective bargaining seniority system, new Jjobs
at a2 new facility are actually filled by persons who have been employses of the
taxpayer for some time and where the newly hired employees will back-£fill the
jobs wvacated by such long-time employees, the positions c¢reated by the new
investment will constitute new Jjobs for purposes of the business investment and
jobs expansion tax credit, notwithstanding the fact that they are filled by
employees who have pesn employed by the taxpayer in other positions for some
time prior to the placement of the investment into service or use.

For purposes of making the payroll factor calculations raguired under West
Virginia Code £$§ 11-13C¢-4b and 11-13C-5, the payroll of new employees and
"wages, salaries and other compensation paid during the taxable year toc all
employees of the taxpayver 1In  this tate, whose positions are directly
attributable to- the gualified investment" relating to such senlority system
filled djobs will be the payroll cf employees filling the new positions, not
payroll cf new hires employed_to back-fill the existing positions.

7.3.5 The individuals holding new jobs can be replaced by other
individuals, and the job title applicable to those jobs can be changed, and it
is even possible that certain job positions may evolve intc other functional
positions involving new or differént operaticnal duties. However, it 1Ls
necessary that the fifty (50) or more jobs created during the period bestween ths
applicable statutory dates be identified and centinue in a manner traceable to
their original creaticn. ©nly those 3obs will county toward the determination
of the amount of credit available.

For determining new 3Jobs filled by new employees and £for desterminling
whether az jobk is attributable to gualifisd investment, i1t is irrelevant that job
titles or job functions may change or that jobs are {illed by dindividuals
different from thossz originally holding the positions.

Factors which indicate that a job is directly attributable to qualified
investment include, but are net limited to: the fact that a job 1s at or in a
new business facility constituting cgualified investment, that a job entails
cperation, maintenance, management or support of machinery or equipment which
constitutes gualified investment, that a Job did .not exist prior to the
placement of investment in service or use at a new or expanded business facility
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and that a job is an integral part of the business operation of a new business
facility or of the expanded business operations of an expanded business
facility.

7.3.5.1 If & project participant ended employment contracts wit

a participant which was a contract employer and replaced that contract
employment with its own or some other participant’s newly hired employees, the
lcss of the contract Jobs from the project would not county as lost jobs if
those jobs were then filled by new hires employad by any other participant in
the project. The number of jobs. attributable to th2 project investment would be
unchanged. It would be irrelevant that the project participant employing the
persons filling the jcbks had changed.

Eowever, if a contractor providing jobs to the project were £liminated, and
the Jjobs formerly performed by the contract employees were performed by
emplovees whe were already holding project jobs, then the total number of Jobs
attributable to project- investment would decrease, and the jobs leost would be
counted as such in making the new jobs determination for purposes of calculating
the credit and for calculating the payroll factor for 3jobs attributable to
qualified investment,

7.3.5.2 Cecnstruction worker jobs held during the construction of
a facility or start-up management or start-up consulting jobs which are
temporary or not permanent Jobs resulting from the placement of qualified
investment into service or use cannot gualify as new Jobs even though such jobs
nay last for z substantial pericd of time, even a period of years.

7.4 Certification of new Jjobs. =-With the annual return for the taxes
imposed by West Virginia Code articles 11-12a or 11-13 filed for the taxable
year in which the qualified investment ls first placed in service or use in this
Stare, the taxpayer shall estimate and certify the number of new jobs reasonably
projected to be created by it in this State within the pericd prescribed in
Section 7.6 and the subsections thereof of these regulations, that are, or will
be, directly attributable to the gualified investment o©f the taxpayer:
Provided, That on and after July 1, 1987, the phrase "taxes Limposed by West
Virginia 'Code articles 11-12a or 11-13 (or both) shall mean taxes imposed by
West Virginia Code articles 11-13, 11-13a, 13b, 21, 23, and 24 (or any one or
cembilnation cof such articles).

7.5 Eguivalency of permanent employvess. — The hours of part-time employees
shall be aggregated to determine the number of eguivalent full-time employees
for the purpose of Section 7.2 hereof for the purpose of determining the new
jobs percentage, but not for . the purposes of Section 7.3 hereof for purposes of
determining the West Virginia:Code § 11-13C-S5{c), (4), (e}, (£, {g), (). (i),
() (1Y (BY and (3)(1)Y{(C)} payroll factor,multiplier, but the West Virginia Code
§ 11-13C-4bk(c)(3) multiple party certified project payroll factor will include
part-time employees’ payroll. See_Sectlon 4b.3.4 through 4b.3.4.6.d.2 and
Section 5.13 of these regulations.

7.5.1 West Virginia Code § 11-13C-7(e) reads as follows:

Equivalency of permanent employees, = The hours of
part-time employees shall . be aggregated to determinz the
number of eguivalent full-time employees for the purpose of
subsection {b) hereof but not feor the purpeses of subsection
{c) hereof.

This provision excludes part-time employees from gualifying as employees
helding jobs "directly attributable to the gqualified investment" under Section
11-13Cc-7(c).

West Virginia Cede § 11-13C-4b(d) and West Virginia Code § 11-13C-3(b}(13)

define a part-time basis job as one being performed at least twenty (Z0) hours
per week for af least six (6) months during the taxzable year. For temporary or
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seasonal jobs, unlike part-time jobs, as Jdefined above, tha hours cannot be
aggregated to determine eguivalent full-time emplovees. Indeed, temporary or
seasonal emplovees are specifically excluded from the definition o©of "permanent
employees” as defined in West Virginia Code §§5 11-13C-4b{d) and 1l1=-13C-3(b}(13),
and payroll of seasonal and temporary emplovees cannot be included in the
apportionment fraction numerator for multiple party project participants or any
cther project or nonproject credit taker.

7.5.2 only those part-time jobs where the employee is customarily
performing work related duties at least twenty (20) hours per week for at least
six {6) months during the taxable year, may be counted as part-time jobs for
which full-time job equivalency can be calculated for purposes cof the business
investment and Jjcbs expansion tax credit under West virginia Code § 11-13C-7(e).
Temporary or seascnal employment may not be counted toward the determination of
the number of new jobs created for purpcses of the credit.

7.5.3 If employees are employed for less than six {6) months during
the vear, even though they may work more than twenty (20} hours per week, or
even a full forty (40) hours per week or more during that part of the year when
they are working, they will not fall within the statutcory definition of new
employees, and may not be ccunted for the determinaticon of the amount of the
credit available. Likewise, any part-time job held by an employee working six
{6) menths or meore per year but less than the statutory minimum of twenty (20)
hours per week cannot be counted. for the determination of the amount of credit
available. . P e B

7.5.4 Jcbs transferred intc West Virginia from cutside of the State
will constitute new Jjobs for purposses of the West Virginia business investment
and Jjobs expansion tax coredit, provided that the new Jjobs are within West
Virginia, are created within the statutory time reguirements and are held by
West wvirginia domiciled West Virginia residents. It 1s quite acceptable if
persons domiciled or residing outside of West Virginia move into” West Virginia
and begome West Virginia domiciled West Virginla residents in order to £111 jobs
¢reated in or moved into West Virginia.

7.6 - Redetermination of new jobs percentage. = With the annual return for
the taxes imposed by West Virginia Code article 11-21 or 11-24, filed for the
third taxable vear in which the gualified invesiment is in service or use, the
taxpayer shall certify the actual number of n2w jobs created by it in this
State, that are directly atiributable to ihe gqualified investment of the

taxpayer. For purposes of this credit, the third taxable year shall be the
seccnd tax year subseguent to "the tax year during which investment is first
placed in service or use. The third taxable year for multiple year certified

projects is coterminous with the "three (3} vyear" multiple year investment
peried, as determined under Section 4.3.0f these regulations.

7.6.1 If the actual number of jobs created would result in a higher
new jobs percentage, the credit allowed under West Virginia Code article 11-13C
shall be redetermined and amended returns filed for the first and second taxable
vears that the gualified investment was in service or use in this State.

7.8.2 If the actual number of jobs created would result in a lower
new jobs percentage, the credit previocusly allowed under West Virginia Code
article 121-13C shall be redetermined and amended returns filled for the first and
second taxable vears. In applying the amount of redetermined credit alleowable
for the two preceding taxable .vears, the redetermined credit sghall first be
applied to the extent it was originally applied in such pricor two (2) years to
personal income taxes, then to corporation net income taxes, then to business
franchise taxes, then to telecommunications taxes, then, for credit relating to
original taxable periods prior to March 10, 19%0, tc¢ severance taxes, then to
carrier income taxes and lastly to business and occupation taxes, then tc the
zsales and use taxes. Anv additional taxes due under West Virginia Code
chapter 11 shall be remitied with the amended returns filed with the Tax
Commission, along with interest, as provided in West Virginiaz Code § 11-10-17,
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and a ten percent (10%) penalty, which may be walved by the Tax Commissionexr if
the taxpayer shows that the overclaimed amcunt of the new jobs percentage was
due to reasonable cause and not due to willful neglect.

7.6.2.1 West Virginia Code § 11-13C-3({b)(13), in defining the
term "new employess" for the purpose of determining the number of new jobs
attributable tc gualified investment, states, in relevant part, that:

In no case shall the new employees allowed for purpcses of
£his credit exceed +the total increase 1in the taxpayer’s
employment in this state.

Thus, the allowable amount of credit must always be based upen the net number of
new jobs creatsd. Any decrease in the number of West Virginia employees in any
area or segment of a taxpaver’s business must county directly against the number
of new jobs attributable to gualified investment over the (generally) ten (10C)
year cradit period. : o :

7.6.3 Calculation of new jobs attributable to gualified investment
placed in service or use after March §, 15%0. .

7.6.2.1 The taxpayer shall determine the number of new Jjobs in
place in the third taxable year or, for small businesses, any taxable year,
attributable to qualified investment by calculating the average number of
full-time and eguivalent part-time new employees holding new jobs attributable
to qualified investment for each month of the third taxable year or, for small
business taxpavers, the taxable year, then totalling the mcnthly averages and
dividing that tetal by twelve (12).

7.6.3.2 The Tax Commlssicner may prescribe alternative methods
for determining the number of new jobs in place in the third taxable year or,
for small businesses, any taxable year, attributable to qualified investment in
circumstances where such alternative methods are determined by the Tax
Commissisner to be appropriate for ascertaining an agcurate and realistic
determinaticn of new jobs attributable to gualified investment.

7.6.4 Calculation of nsw jobs attributable to gualified investment
placed in service or use prior to Marech 10, 1990.

7.6.4.1 The number of new jobs in place in the third taxable
year attributable to gualified investment shall be determined as the average of
Lhe number of full-time and eguivalent part-time new employees holding new jobs
attributable to gualified investment employed by the taxpaver on the first day
of the third taxable year and the last day of the third taxable year.

7.6.4.2 At the taxpayer’s election the taxpaver may determine
the number of new jobs in place in the third taxable year or, Ifor small
businesses, any taxable vyear, attributable to. gualified investment by
caleulating +he average number of full-time and eguivalent part-time new
employees holding new jobs_ attributable to gualified investment for each month
of the third taxable year or for small business taxpayers, the taxable year,
then +totalling ths meonthly averazges and dividing that total by twelve (12):
Provided, That use of +*his section is mandatory for small business taxpayers,
and is not subject to electlon.

7.6.4.3 The Tax Commissioner may prescribe alternative methods
for determining the number of new 3Jobs in place in the third taxable vyear
attributable to gualified investment in circumstances where such alternative
methods are determined by the Tax Commissiconer to be appropriate for
ascertaining an accurate and realistic determination of new jobs attributable %o
qualified Investment.

§ 110-13¢-7a. Small business credit.
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7a.l For purpcses of these regulations and West Virginia Ceode § 11-13C-7a
the term small business is defined in Secticn 3.26 and the subsectiocns thereof
of these regulations. The annual gross payroll and annual. .gross recelpts
amounts described in Section 3.26 of these regulations shall be prescribed by
increasing the amount of each by the cost-ocf-living adjustment for such calendar
year. Such increase shall be calculated based upon the statutory annual payroll
and annual gross receipts amounts prescribed f£3r the period eof July 1, 1587 to
December 31, 1S88. The annual gross payrcll, annual gross receipts and median
annual compensation reguirements of this Section and Section 3.26 of these
regulations shall first be determined for any taxpayexr in the vyear when
qualifiad investment is first placed in service or use as determined in
accordance with Section 4 and the subsecticéns thereof &f the regulations.

7a.1.1 Cost of living adjustment. - For purpeses of this Sectien and
the subsections therecf, the cost-of-living adjustment for any calendar year is
the percentage (if any} by which:

7a.1.1.1 The consumer price index for the preceding calendar
year exceeds

7a.1.1.2 The consumer price index for the calendar year 1987.

7a.1.2 Consumer price index for any calendar year. - For purposes of
subsecticn 7a.l.1l, the consumer price index for any calendar year is the average
of thé Federal Consumer Price Index as of the c¢lose of the twelve (12) month
period ending on Augusit 31 of such calendar year.

7a.1.3 Consumer price index. - For purpesss of subsection 7a.l1.2, the
term "Federal Consumer Price Index" means the last consumer price index for all
urban consumers published by the United States Department of Labor.

7a.1.4 Rounding. - If any increase under subsection 7a.l.l is not a
multiple of f£ifty dollars ($30), such increase shall ke rounded to the next
lowest multiple of fifty dollars ($50).

7a.2 Amount of credit allowed,

75.2.1 Credit allowed. =~ An eligible small business taxpayer shall be
allowed a credit against the porticn of taxes described in West Virginia Code
§ 11-13c-5 imposed by this State that are attributable to and the direct
conseguence of the eligikle small business taxpaysr’s qualtified investment in a
new cr expanded business in this State which results in the ¢reaticn of at least
ten (10) new jobs. The amoun:t of this credit shall be determined as provided in
West Virginia Code § 11-130=73 and this Section 7a of these regulations and the
subsecticns therect. -

72.2.2 RAmount of credit. - The amount of credit allowable under this
section and West Virginia Code § 11-13C-7a Ls determined by dividing the amount
of the eligible small business t&xpayer’s gualified investiment (determined under
Secticn 6 of these regulations) in "property purchased for business expansion”
{as defined in Section 3 of these ragulatlions) by ten (10). The amocunt of
qualified investment so appertioned to esach year of the ten (10} year credit
pericd shall be the annual msasure against which the taxpayer’s annual new Jjobs
percentage {determined under subsection 7a.4) is applied. The preoduct of this
calculation establishes the maximum amcuni of credit allewable each year for ten
{10) ccnsecutive years under thig section due to the gualified Investment.

7a.2.3 Application of credit. - The annual credit allowance must be
taken beginning with the taxable yesar in which the taxpayer places the gualified
investmaent into serviee or use in this State, unless the taxpayer elects to
delay the beginning of the ten (10) year credit period until the next succeeding
taxable yesar. This electicn shall be made in the annual income tax return filed
under West Virginia Code chapter 11 by the taxpayer for the taxable year in
which the qualified investment is placed in service or use. ©nce made, this
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election cannct be revoked. The annual credit allowance shall be taken and
applied in the manner prescribed in West virginia Code § 11-13C-5 and Section ©
of these regulations and the subsections therecf.

7a.3 Hew jobs. - The term "new 3jobs" has the meaning ascribed to it in
Section 3 of these regulations: Provided, That the median compensation of such
new joks shall not be less than eleven thousand dellars (511,000} per year and
that beginning January 1, 1989, and each January lst thereafter, the Tax
Commissioner shall eadjust the median annual compensation specified in this
section by increasing the amount thereof by the annual cost-of-living adjustment
determined under Section 7a.l of thess regulations and the subsections thereof.

7a.3.1 Median annual compensation shall be not less than the
following amocunts for the following time periods:

Medlan Annual Compensation

Period Not_Tess Than -
July 1, 1887 to Dgcember 31, 1988 511,000
January 1, 1$8% to December 31, 1989 $11,450
January 1, 1890 to December 31, 1590 $12,000

7a.3.2 Median annual compensation shall be determined by arranging
the annual compensaticn amount of each employee in a hisrarchy ranking such
amounts from lowest to highest and then selecting that element from the range of
so arranged amounts {(elements) which is the "middle number,” i.e., that element
which has an egual number of elements in the range of elements which rank above
and below it.

7a.2.3 In the case of a range having an even number <f elements, the
median is the average of the two (2) "middle numbers," L.e., cne half (1/2) of
the sum of the highest ranked element ©of the lower half of the range and the
lowest ranked element of the upper half of the range.

EXAMPLE 1:

An employer has fifieen employees each of whom has an annual compensaticn
as follows: )

Anrual . . CAnnual
Compensaticn _ _ Compensation

Employee 1 iz2,00G Employee S 75,176
Employee 2 14,545 - Employee 10 60,000
Employee 3 100,250 - 2Employee 11 5,800
Emplcyee 4 50,123 Employee 12 16,111
Employee 5 28,189 Employee 13 11,111
Emplcyee & 32,047 Emnployee 14 15,207
Employee 7 8,000 -~ Employee 15 17,000
Employee 8 16,030 ! LT " S

The range of elements from lowest to highest is:

Rank o . ... _Rank

1. 8,000 lowest ranked element g. 17,000

2. S,800 ’ T 10. 28,189

3. 10,111 ‘ o 1ll._. 32,047

&, 11,112 I R . B 50,123

5. 12,000 ' T e ToU13. 60,000

6. 14,345 l4. 75,176

7. 15,207 ' - 15. 100,250 highest ranked element
8. 16,030 median element
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The median element or the "middle number” in the range is the 8th ranked

element. In this example, the median compensaticn of the business 1s §15,207.

Out of 15 elements, 7 elements are ranked below the 8th element and 7 elements

are ranked abcve the 7th element. Medlan compensation is $16,0320,

EXAMPLE 23 : -

A business has 12 _employees, each of whom is annually compensated as
follows: : CTUETEASTT T T T T -

Annual _ ) B Annual
Compensation . _ Compensaticn
Employes 1 g,542 Employee 7 12,418
Emploves 2 10,121 Employee & 10,000
Employee 3 175,007 Employes 3 10,125
Employee 4 21,0868 _ Epployee 10 2,186
Emplovee & 19,270 Employee 11 270,000
Employee & 15,500 ' "Employes 12 11,125

The range of elem2nts from lowest to highest is:

Rank
1. . 9,186 lowest ranked element
Lower 2. 9,542
Half 3. ‘10,000 o e - }
4. 10,121 e .

5. 10,128
6. 1i,12%5;

----- - h g L oge = §11,771.50 median
7. 12,418} P
8. 15,500
Upper 9. 19,270
Half .- 10, 21,068 . L

+'11. 175,007
12. 270,000 highest ranked element

The average of the highest ranked element of the lower half of the range
and the lowsst ranked element of the upper half of the range is $11,771.50.
This is the median for the given range.

7a.3.4 The compensaticn of an employee employed on a seasonal or
temporary basis or not employed full time as defined under Section 3.15.2.3 of
these regulaticns or an employee not employed part-time as defined under Section
2.15.2.2 of these regulations Sshall not be counted in the determinaticn of the
median salary.

7a.3.5 TFor purposss of determining median compensation for part-time
employaes, the salaries of such emplovees shall be "annualized.”

7a.3.5.1 The salary of a part-time employee is annualized by
multiplying the hourly compensation of the part-time employes by the number of
hours in the normal work yvear for full-time employees of the business.

7a.3.5.2 The annualized compensation for each part-time employee
is treated as an element in the range of numbers used te determine madian annual
compensation of the business.
EXAMPLE 3:
A part-time employee of a business works 27 hours per week, 50 weeks per

year, and is not entitled te paid vacation. The nermal work week of a full-time
employee of the business is 40 _hours per week, and full-time employees are paid
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for 52 weeks per vear, including 2 weeks paid vacation. The pari-time employee
makes $6.00 per hour. <The number of hours in a normal work year for full-time
employees is:

40 Hr./Week X 52 Weeks Per Year = 2080 Hr./Year

Although the part-time employee works only 1350 hours per year for total
annual gross compensation of £3,100, the annualized compensaticon o©f the
part-time emplovae would be 2080 Hr./Year X $6.C0 Fer Hour = $12,480.

The figurs to be used in the rangs of numbers determining median
compensation is §$12,480, and not $8,100. ‘However, for purposes of £inding
annual gross payroll for the determinzticn of whether a business has annual
gross receipts and annual gross payroll in amounts which are less than the
threshold amounts specified by West virginia Code § 1l1-13C-7a, § 11-13¢c-14 and
Secticn 3.26 and this Section of these regulatisns for qualification of a
business as a emall business, the actual payrcoll, which would include only eight
thousand one hundred dollars ($8,100) for this employee, would be used,

7a2.3.6 The term "new employes” shall have the meaning ascribed to it
in Secticn 3 of these regulaticns: Provided, That such term shall not include:
employees filling new jobs whe_are related individuals, as defined in subsection
(i), Section 51 of the Internal Revenue Code of 1586, or a person who owns ten
percent {10%) or more of the business with such ownership interest to be
determined under rules set forth in subsection (b), secticn 267 cf sald Internal
Revenue Code; or a person who worked for the taxpayer during the six (8) month
period ending on the date taxpaver’s qualified investment is placed in service
or use and is rehired by the taxpayer Suring the six (8} month perioed beginning
on the date taxpayer’'s gualified investment is placed In service or use.

72.3.7 When a Job is attributable. - &An employese’s position is
directly attributable %o the gualified investment if:

7a2.3.7.1 The employee’s service is performed or his bass of
operaticns is at the new or expanded business facility;

7a.3.7.2 The position &id not exist prior to the construction,
renovation, expansicn or acguisiticn of the business facility and the making of
the qualified investment; and __  _ . L

T7a.3.7.3 But for the gualified investment, the positicon would
not have existed.

7a.4 New sobs percentagé. - The annual new jobs percentage is based on the
number of new Jjobs created in this State by the taxpayer that is directly
attributable to taxpayer‘s gualified investment.

7a.4.1 If at least ten (10) new jobs are created and filled during
the taxable year in which the gqualified investment is placed in service or use,
the applicable new jobs percentage shall be thirty percent {30%): Provided,
That for each new job cver ten (10), up to forty (40) such additional new jobs,
the applicable new 3obs percentage shall be increased by adding thereto one half
of one percent (.5%), with the maximum new jobs percentage not to exceed fifty
percent (50%).

7a.4.2 During each of the remazining nine (9) years of the ten (10}
year credit period, the annual new jobs percentage shall be based on the average
number of new jcbs that were filled during that taxable year: Provided, That
for purposes of estimating the new jobs percentage that will be applicable for
each subsegquent credit vyear, the taxpayer shall use the new jobs percentage
allowable for the taxable vear immediately prior therete, and in the annual
income tax return filed under West virginia Code, chapter 11 for the then
current tax year, taxpayer shall redetermine his allowable new jobs percentage
for that year based on the average number of new employees employed in new jobs
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during that year (determined on a menthly basis) and calculated under Section
7.6.3 of thess regulaticns created as the diresect result of taXpayer‘s gualified
investment.

Ta.4.2.1 For purposes of the small business tax credit, the
taxpayer estimates the number of new jobs which will be in place for the first
taxable year in which gualified investment is placed in service or use, and the
taxpayer files monthly or guarterly tax returns and pays estimated tax for the
year based upon the amount of credit which would be available given the
estimated number of new jobs. At the end of the taxaple year, the actual number
©f new jobs in place attributable teo gualified investment is determined and
annual zreturns are filed reconeiling the estimated tax paid menthly and
quarterly filings throughout the year and the actual amount of annual tax due
based upon the actual new jobs percentage for the vear determined at the end of
the year. The amount of tax paid in monthly and guarterly tax returns for years
two (2) through ten (10) is then bassd upon estimated credit c¢alculated using
the prior yvear’s actual new jobs number.

After the close of the taxable year for years two (2) through ten (10),
annual returns are filed reconciling the estimated tax paid in the monthly and
quarterly f£ilings throughout the year and the actual amount of annual tax due
based upon the actual new jobs percentage for the year determined at the end of
the year.

7a.4.3 Small business taxpayers which make qualified investment and
which are not entitled to a multiple year certified preoject shall be allowed
credit for the gualified investment placed in service or use over three hundred
sixty-five (365) consecutlive days in accordance with Section 4.3 of these
regulations, without regard to when the end cof the taxpayer’s taxable year
occurs. The determination of the number of new jobs created for the £first
taxable year and the determination of median compensaticn shall be made at the
end of the said three hundred sixty~five (365) day pericd. = The annual gress
receipts and annual paygoll determinaticens shall. be made in accordance with
Sections 3.25.1 and 3.26.2 of these regulations as appropriate, and shall be
applied at the end of the tax year of the taxpaver during which the said three
hundred sixty~five (365) day period begins. The determination of new jobs in
place attributable to .gualified investment, annual gross receipts, annual
payroll and median compensation shall be made at the end of the three hundred
sixty-five (365) day period for the first tax year when investment ig in service
or use. Such determinastions shall be made fer the next succeeding tax year and
subsequent vears based upon the taxpayer’s actual tax year.

For Example: .

-3
A small business taxpaver commences business on August 1, 1990, and places
its f£irst item of property purthased or leased for business expansion into
service or use on that date. The small business elects to file its federal and
state income taxes and cther taxes on a calendar year basis.

The small business taxpayer will be regquired to file its annual federal and
state tax returns for its first tax year based upon a short taxable year for the
period from August 1, 1%90 te December 31, 199C. However, the small business
taxpayer’s qualified investment upon_which credit will be based will be the
gqualified investment attributable to property purchased or leased for business
expansion placed in service or use by the small business taxpayer over the threes
hundrad sixty-five (365) day peried from August 1, 189C £o July 31, 1s8¢e1,
notwithstanding the fact that the taxpayer’s tax ysar ended on December 31,
1590, - L nm | TrmrEms TR s mmen ST TIm e oo

The determination of annual gross pavroll and annual gross income shall be
made at ths end of the short tax vear (ending Decemper 31, 1%9C) under Secticn
3.26.2 of these regulations. The determination of median compensaticon and the
determination of the number of new 3jobs in place attributable to gualified
investment shall all be made on July 31, 199! based upon the preceding three
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hundred sixty-five (365) days, including July 31, 1991.

The amount of gualified investment actually in service or use in the short
tax year shall be the gualified investment upon which credit for that year shall
be based, i.e., property placed in service or use from August 1, 1930 %o
December 31, 15850. Total qualified investment In service or use on July 31,
1951 shall be <the amount of gualified investment upon which the 1851 and
subsequent vear’s credit shall be based.

The current tax vyear of the taxpayer during which t£he three hundred
sixty-five (365) day period ends (eon July 31, 1991} is the tax year cof January 1
to December 31, 1991. ) - )

The annual payrell, anrlal gross receipts and annual median compensation
requirements which must be inltially met by the taxpayer in order to gqualify for
the small bBusiness credit are the regquirements in effect for calendar year 1990,
the vyear during which the taxpayer flrst placed its qualified investment into
service or use. 8Ses Section 7a.3 ©of these regulations.

For the calendar year 193%0% these reguirements were as follows:

annual pavroll $1,700C,000
annual gross recelpts 85,500,000
annual median compensation $ 12,000

The taxpaver will qualify as a small business taxpayer for the short tax
yvear of Rugust 1, 1990 £5 December 31, 1990 if annual payroll and annual gross
receipts, both measured over the period of August 1, 1980 to December 31, 159C,
and computed in accordance with Section 3.26.2 of these regulaticns are both,
respectively, less than $1,700,000 and $§5,500,000.

If the taxpayer gualifies as a_small business taxpayer. under these annual
gross payroll and annual gross receipts criteria, the taxpaveéer would go on to

determine its entitlement to credit. If it does not gualify as a small
business, it would not be eligible for small business credit and could obtain
business -investment and jobs expansion Tax credit only 1f it met the fifty (50)

Ta
jobs requirement as set forth in West Virginia Code § 11-13C-7 and other
regquirements of the statute. . . - S

Assuming the taxpayer gualifies as a small business, as described above, it
will next determine whether it is entitled to small business credit. If the
taxpaver created at least ten (10} new jobs attributable to gualified
investment, bassd upon a monthly average (as described under Secticon 7.6.4.2 or
7.6.4.3, "should the Tax Commissioner specify an alternative method, of these
regulations), over the pericd .of August 1, 1990. £o. July 31, 1991, and if the
median compensaticon of new jobs over the period of August 1, 1590 .to July 31,
1951 was at least twelve thousand dollars {$12,C00), then the taxpayer will be
entitled to take the small business tax credit against its tax liabilities for
the short tax year of August 1, 19%0 to December 31, 1550 and against its tax
liabilities for the tax year of January 1, 1891 to December 31, 19%91. Presuming
the taxpayer estimated the amcunt of tax credit which would be available to it
correctly, it would have filed its monthly and gquarterly tax returns and its
short year annual tax returns for 1590 talking £he credit against tax in the
accurate amounts, and will £ile annusl tax rebturns for 1591 reflecting the
amount of credit available.

If the taxpayer failed to gqualify for the credit or if it estimated the
amount of credit inaccurately in its gquarterly and menthly filings and in its
short year annual tax returns, the taxpayer would be regquired to file amended
1890 znnual tax returns for the short tax year and would pay taxes due with
interest and a ten percent (10%) penalty (which can De walved in certain
circumstances, see Ssciion 7.6 of these regulations)i or the taxpayer would take
a greater amount of credit if it were entitled tc more credit than was taken in
the short tax vear. The taxpayer will likewise file its annual tax returns for
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January 1, 1991 to December 31, 1991 and pay more tax or take more credit, as
appropriate, sc as to reconcile the total amount of monthly and guarterly tax
remittance made throughout the year with the actual amcunt of tax owed, 1f any,
for the tax year.

For the January 1, 1992 to December 31, 1992 tax year, the taxpayer will
caleulate the annual gross payroll, annual gross receipts, median compensation
and new jobs in place attributable to gualified investment based upon actual
measurements of these amounts cover the year from January 1, 1892 to December 31,
1992. However, monthly and gquarterly tax payments for 1982 would be made based
upon estimates which use the annual gross payroll and annual gross recelpts
determinations of Section 3.26.2 ©f these regulations based on the January 1,
1991 +to December 31, 1991 tax yesar and actual #eéasurements for median
compensation and new jobs in place in the 1891 calendar year. Such estimates
for 1993 monthly and gquarterly pavments would be based upon the January 1, 1982
to December 31, 1992 measureients. Refer to Section 7a.4.2.1 of these
regulations, which prescribes use of the priocr year’s measurements for current
year estimates.

The taxpayer will take credit for a ten (10) year period (or longer if
rekbate credit on multiple vear projsct provisions are applicable). The ten (10)
vear credit period (disregarding any possikle longer period or election to delay
the beginning of the taking of credit by one (1) year pursuant to West virginia
Code § 11-13C-4) would end on July 31, 2D000. Ths taxpayer would take credit
against taxes accrued for the period of January 1, 2000 to July 31, 2000, and
credit would be taken on monthly and guarterly returns filed fcr that perilod,
and on the annual return filed for the period of January 1, 2000 to December 31,
2000. But credit would be taken only against the portion of the annual tax
liability attributable te the January 1 to_July 31 portlion ¢of the year.

7a.4.4 Small business taxpayers which make qualified investment and
which are entitled fto a multiple year certified project shall determine annual
gross receipts and annual gross payroll in accordance with the procedures set
forth in Section 3.256.1 and 3.286.2 of these regulaticons and shall determine
median compensation and the number of jobs attributable to gualified investment
based upon the procedurss s=t forth in Sectien 3.26.1 and 3.26.2Z of these
regqulations fer a three hundred sixty-five (365) day period beginning on the
date when investment is first placed in service or use. However, the taxpayer
shall place investment into service or use over the three (3) year lnvestment
period described in S=ction 4.3 and subsections thereof cf these regulations,
rather than over a three hundred sixty-five (365) day period.

7a.4.5 A small business taxpaver shall use the method prescribed in
Section 7.6.4.1 or 7.8.4.2 Jof these regulaticns for determining new jobs
attributable to gualified investment unless the Tax Commissioner prascrlbes an
alternative method under Section 7.6.3.2 or 7.6.4.3 of these regulations.

7a.5 Certification of néw jobs. - With the annual income tax return filed
under this chapter for esach taxable year during the ten (10) year credit perioed,
the taxpayer shall certify:

7a.5.1 The new jobs percentage for that taxable year;
72.5.2 The amount of the credit allowance for that year;

72.5.3. If the business is a partnership or electing small business
corporation, the amount of credit allocated to the partners or shareholders, as
the case may be; .

7a.5.4 That gualified investment property continues to be used in the
business, oz if any of it was disposéd of during the year, the date of
disposition, and that such property was not disposed of pricor to expiration of
its useful life, as determined under West Virginia Code § 11-13C-&;
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7a.5.5 That the new jobs created by the gualified investment continue
to exist and are filled by persons who meet the definitien of new smployees (as
defined Section 7a.3 of this regulation) and are paid a medlian annual
compensation egual to or greater than the minimum median annual compensaticn
required by these regulations.

7a.6 Small business project. - A small business may apply to the Tax
Commissioner under West Virginia Code § 11-13C-4b for certificaticn of a West
Virginia Ccde § 11-13C-4b(a) (1) project if that project will create at least ten
(10} new jobs. Only multiple year preojects may be certified for small business
tax credift takers. Multiple party projects may not be certified for small tax
credit takers.

7a.6.1 A taxpayer making gualified investiment and copesrating with a
multiple year certified project would use substantially the same procedure as a
taxpayer entitled to credit for investment made over one (1) year except that
gualified investment would be made over three (3) taxable years. The three (23)

yvear investment period would begin and end as descriked in Section 4.3 of these
regulations for multiple y=ar projects. The amount of gqualified investment
actually in service or use at the end of each tax year shall be the amount upon
which credit for such tax year shall be determined.

7a.7 Regulations. = West Virginia Code § 11-13C-7a states that the Tax
Commissioner shall prescribe such regulations as he may deem necessary in crder
to determine the amount of credit allowed under West Virginia Code § 11-13C-7a
to a taxpayer; to verify taxpayer’s continued entitlement ts claim such credit;
and to verify proper application of the credit allowed. . The Tax Commissioner
may, by regulaticn, reguire a taxpayer intending to claim credit under this
Section to file wlith the Tax Commissionzr a notice of intent to claim this
credit, before the taxpayer begins reducing his monthly or guarterly installment
payments of estimated tax for the credit provided in this section.

7a.8 Effective date. - The credit provided in West Virginia Code
§ 11-13C¢-7a shall be allowed for gqualified Linvestment property purchased or
leased after June 30, 1587.

§ 110-13Cc-8. Forfelture of unused tax credits; redeterminaticn of credit
allowed. ) ’ : — e —— R

8.1 Disposition of propsrty or cessation for use. = If during any taxable
vear, property with respect to which a tax credit has been allowed under West
Virginia Code article 11-13C: .. : ‘

B.1.2 Is disposed of prior to the end of its useful life, as
determined under West Virginia Code § 11-13C-6; or

£.1.3. Ceases ta be used ipn an eligible business of the taxpaver in
this State prior to the end of its useful life, as determined under said West
Virginia Code § 11-313C-6, then the unused portion of the credit allowed for such
property shall. be . forfeited for the taxable year and all ensuing years.
2dditicnally, except when the property is damaged or destroyed by fire, flood,
storm or other casualty, or i1s stolen, the taxpaver shall redetermine the amount
of credit allewed. in =ll earlier years by reducing the applicable percentage of
cost of such property allowed under said West virginia Code § 11-13C-&, to
correspond with the percentage of cost allowable for the period of time that the
property was actually used in this State in the new or expanded business of the
taxpayer. _ Taxpayer shall for perieds prior £o July 1, 1987 <then file a
reconciliatlion statemsnt with its annual business and gccupation tax return or
carrier income tax resfurn, £for the year in which the forfeiture coccurs and pay
any additional taxes owed due to reduction of the amount of credit allowable for
such earlier years, plus interest and any applicable penalties. For taxable
periods beginning on or after July 1, 1987, such reconciliation statement shall
be filed with the annual return for the primary tax for which the taxpayer is
liable under West Virginia Code articles 11-13, 11-13a, 11-13k or 11-23.
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Taxpayers not stbject to tax under any of these articles shall file such
statement with the annual return filed for the tax due under West Virginia Code
article 11-21.

8.2 cCessatlion of operation of business facility. - If during any taxable
year the taxpayer ceases operation of a business facility in this State for
which credit* was alicwed under West Virginia Code article 11-13C, before
expiration of the useful life of property with respect to which tax credit has
been allowed under West Virginia Code article 1:-13C, then the unused portion of
the allowed credit shall be forfeited for the taxable year and all ensuing
vears. Additicnally, except when the cessation is due to fire, fleocd, storm or
other casualty, the taxpayer shall redetermine the amount of credit allowed in
earlier years by reducing the apglicabkle percentage of c¢ost of such property
allowed under West Virginia Code § 11-13C-&, to correspond with the percentage
of cost allowable for the period of time that the property was actually used in
this State in a business of the taxpayer that was taxable under West Virginia
Code articles 11-12a or 11-13  pricr to.July 1, 1987 or West WVirginia Code
articles 11-13, 11-13a, 11-13B or 11-23 on and after July 1, 1987. Taxpayer
shall for pericds pricr to July 1, 1987 then file a rsconciliation statement
with its annual business and cccupation tax return cor carrier income tax return
for the year in which the forfeiture occurs, and pay any additicnal taxes owed
due to reducticn of the amount of credit allowable for such earlier vears, plus
interest and any =zapplicable penalties. For taxable pericds beginning on or
after July 1, 1587, such reconciliation statement shall be filed with the annual
return for the primary tax for which the taxpayer is liable under West Virginia
Ccde articles 11-13, 11-13Aa, 11-13B or 11-23. Taxpayers not sukject to tax
under any of these articles shall file zuch statement with the annual return
filed for the tax due under West Virginia Code article 11-21.

8,3 Reductlon in number of employees. - If durlng any taxable vyear
subsequent to the taxable year in which the new jobs percentage is redetermined
as provided in West Virginia Code § 11-13C-7, the average number of employees of
the taxpayer, for the ten current taxable year, employed in positions created
because of and directly attributable to the gqualified investment falls below the
minimum number of new jobs created upon which the taxpayer's annuzl credit
allowance is based, the taxpayer shall calculate what his annual credit
allowance would have been had his new jobs percentage been, determined based
upen the average number of employees, for the then current taxable year,
employed in positions created because of and directly attributable to the
gualified investment. The difference betwsen the result of this calculation and
the taxpayer’s _annual ecrsdit allowance for _the gqualified investment as
determined under West Virginia Code § 11-13C-4, shall be forfeited for the then
current taxable year, and for each succesding taxable year unless for such
succeeding taxable year the tixpayer’s average employment in positions directly
attributeble to the gualified investment once again meets the level required to
enzble the taxpayer tc utilize its full annual credit allowance for that taxable
vear. Such treatment shall alsc apply for small business credit takers under
West Virginia Code § 11-13C-7a.

8.3.1 This ferfeiture causes a loss of the credit in the forfeiture
year, and all forfeiture years shall be counted in the ten (10} year credit
period (which may extend to thirteen (13) years or longer by reason of carryover
rebate credit, the taking of credit arising from neongualified investment or
other factors), so that the fén (10} year (or longer) pericd shall ke shortened
by one (1) vear with the passage of a forfeiture year. In no case shall the
scourrence of a forfeiture year be interpreted ta toll or delay the running of
the ten (10) year (or longer) credli period.

22 Recapture of credit, recapture tax. -

8a.1 _When recapture ftax applies. - - Anv person who wlaces business

investment and ‘obs expansion tax credit oropertv (or other property resulting

in a credit under Article 13C, Chapter 11 of the West Virginia Code! in servige
or uce after Marcrn 312, 19%4, and who fails tg_ tise such gualified investment
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property for at least the period of its useful J1ife (determined as_ of the time
the property was piaced in service or use), or the neriod of time over which tax
credits allowed upnder Article 13C, Chapter 11 of the West Virginia Code with
respect to such property are applied under Article 13C, Chapter 11 of the West
Virdginia Code, whichever pericd is less, and who reduces the number of its
emplovees filling new jobs in its business in thic State, which were created_and
are directly attributable to cthe gualified investment propertv, aftér the third

taxable vear in which the gualified investment property was placed in service or
use, or fails to continue to emplov individuals in all the new ‘obs created as a
direct result of the guaslified investment property and used to gualifv for the
credit allcwed bv Article 13C, Chapter 11 of the West Virginia Code, wrior tog
+he end of the tenth taxable_veér after the acualified investment propertv was

placed in service or use, such person shall pav the recapture tax imposed by
Section 11-13C-8a of the West Virginia Code.

8a.l1.1 The term "the period of time over which tax credits allowed
under Article 13C, Chapter 11 of the West Virginla Code with respect to such
property are aprclied under Article 13C, Chapter 11 of the West Virginia Code
means all years during which the credit is taken or during which the credit
could nhave peen taken, and all vears during which the credit could have begen
taken if At least fifty or more new jobs had remained in place, and all
qualified investment oroperty hasd remained in service, including all vears
during which anv carryover credit is or would have been so available, either
based on & Single vear credit or upon an extended credit pericd resulting from
multiple vear business investment and jobs expbansion tax credit proiect status,

8a.l.l Recapture applies only where both a loss of dobs and a
premature cessation of use of gualified investment propézty OcCULS. = The
recapture tax imposed under W. Va. Code § 11-13C-8a apolies only where +here hag
been a prematurs cessation of the use of qualified investment property and a

loss of new obs. The loss of dobs along without a premature cessation of use of
guelified investment property, or a oremature cessation of the use cf qualified
investment property without a loss of jobs shall be subject to the provisiong of
W. Va. Code § 11~-13C-8, and other applicable Drovi§ions of Article 13C, Chapter
11 of the West Virginia Codét but shal. not result in the imposition of the

recapture tax under W. Va. Code § 11-13C-8a,

Example 1:

(1) Taxpaver, Company A, placed gualified investment into service in year 1
(subseguent to March 12, 1994), which resulfed in &the creation of &0 new obs in
West Virginia, and entitlement to the business investment and iobs expansicn tax
credit. - N - '

—_ -uﬂ L . _ i '__
;

If, in vear 6, Company A terminates 15 employees enploved bv Company A
anywhere in West Virginia, then Companv A will 1ose all entitliement to the

business investment and jobs expansion tax credit prospectively, under W. Va.
Code § 11-13C-3(c), buf shall not be subject to the recapbure tax imposed under
Section 11-13C-8a of the West Virginisz Code.

If the number of employees at the facility increases to a level which
exceeds the 50 new jobs threshold for anv year during the remainder of ithe 10

year credlt apolicatlion wveriod, then the credit entiflement will be
reesteplished for the remainder of the 210 vear credit period, calgulated bv
subtracting from that 310 vear periocd those vears during which the entitlement
was lost. o ) ’

Example 2:

—_— e JE -

Given the same facts as set forth in ZTxample 1, above, except that, in

addition to terminating fifteen emolovees in vear &, Company B zlso removed an
item of gualified investmen® provderty Trom service or use prior to the end of

the useful lifc of the item oOf proverty established under W. Va. Code  §

11-13C-6, then Company & will lose all entitlement to the business investment
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and dobs expansion tax credit and shall be 1Lable for the recanture tax imposed

under W. Va. Code § 11-13C-8a.

8a.1.3 For purposes of the determination of whether a recapture tax
liability is due, in no case shall the new emplovees allowed for purposes of
this credit exceed the total increase in the taxpayer’s employment in this State
pursuant to the reguirements of Sections 11-13C-— Ii{pby¢i3y, 13=-13C- 4p{dy(1ly_and
11-13C-14({e) (4)(B) of the West Virginia Code.

Example 1: ’ I

{1y Companvy A has a2 manufacturing facilitwv in West Virginia which emplovs
80 persons, That facilitv has been in operation for several vears, and
investment in the facility, and -obs in place in the facility have never
resulted in the availability of the business investment and Yobs expansion tax
credit.

{2) Company 2 places gualified investment in service in West Virginia in
vear 1 {which is subsequent to March 12, 1994), and creates 60 new jobs at the
new facility. B becomes entitled to the business investment and jobs expansion
tax cradit based upon the cualifiod investment and new fjobs attributable to the
new_facilitv,

{3) Company B aovplies the business investment and jobs expansion tax credit
against its tax liabiiities in vears 1 through 4, then in vear 5, Company 2
shuts down the old maﬁufacturwpo faciligy, and the 80 persons emploved there
lose their jobs.

R Companv is subj_p* to the reguirements of W. Va. Code § 11-13C-8(c) for
the reductign in the number of emplovees, even though the employees whose jobs
are attributable ;orune new facility are Stlll in place.

The number of new 4Yobs in place is zero bassd upon the loss of 80 qjobs
which were in place at the old faecility.

60 4obs at the new fzcility - 80 €obs lost = zero new jobs

Example 23

Given the same facts as set forth in Txample 1 of this subsection, except

that, in addition to the shut down of the old manufacturing facility, Companv A
incidentally removes an ‘ifem of cualified investment property from service at
the new facility prior to the end of lis useful lifes, as determined under W. Va.

Ccde § 11-13C-85, _ 5

—— e = — - S - emem i e a2

¥
Company A is now liable for the recawture tax imposed by W, Va. Cede §
11-13C-8a, based uvon the premature cessation of use of gualified investment
property and the loss of new iobs.

8a.1.4 The preovisions of this Sectien_8a and the subsect*ons thereof
chall net asopplv to a transferor of qualified anestment to_wh hich Segtion 9 of
Article 130, Chacter 11 Of _the West Virginia Code dpplies, However, the
successcr, or the successors, and the perscn, or persons, who previously claimed
credit undsr Articie 13C, Chapte"'TW of the West Vircginia Code with respect to
such aqualified investment property and tﬂe new 1obs attributable thereto, shall
be 4ointly and severally lisble for payment of anv 1'ecau:t:.n-e +ax subseguentlwv
imposed under Secticon 11-13C= -8a of the Wesu Virginia Code with respect to such

cgualifi=d lnvestmenu property and new Jgbs.

.2 The recapture tax imposed by gSection 11-13C-8a of the West Virginia
Cecde shall be the amount determined as follows )

8a.2.1 Full Recapture = TIf a3 taxpaver prematuvelv remeves quaTlfled
investment wvroperty, which progverty was placed in service after Mavcn 12, 1994,
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{when considered as a class), from economic sexrvice in such taxpaver’s gualified
investment buciness activibty inm this State, and the number of employees filling
the new Jobs created by such person falls below fiftvy, that taxpaver shall be
liable for & recapture tax_in the amcount of credit claimed under Sestion & of
ARrticle 13¢C, Chapter 11 of the West Virginia Code for the taxable vear, and all

preceding taxable vears, on auallfled investment Dproperiv which has been
prematurely removed from service.

8a.2.2 Partial Recapture = If a taxpaver _prematurely removes
cqualified investment property, which property was placed in service after Marcn
12, 1954, (when ceonsidered as a class), from economic service in such_taxpaver’s
qualified investment business athVLtv in this tate, and the number of
employees filing the new “obs created bv such taxpaver remains fifty or more,
but falls below the number necessarv to sustain continued application of credit
determined by use of the new job percentage upon which such taxpaver's one-—tenth
annuzl credit allowance was determined under Section 4, or Section 7—-a of
Article 13C, Chapter 11 of the West Virginia Code, such taxwaver shall be lizable
for a recapture tax in an amount esgual to the difference between:

82.2.2.1 the amount of credit claimed under Section 5 of Article
13¢, Chapter 11 of the West Virginia Code ‘or the taxable vear and all preceding

taxable vears, a@d

8a.2.2.2 the amount of credit that would have been claimed in
such vears if the amount of credit aliowable under Section 4 or 7-z of Article
13C, Chapter 11 of the West Virginia Code had been determined based on__the
gualified lnveSEment oroperty which remains in sorvige using the average number

cf new Jobs filled bv emplovees in the taxable vear for which recaphture occurs.

82.3 BAdditional Recapture — Ifiafter 2 partial recaprure under subdivisicn
Ba.2.2 of this subsecc*on, snd*'taxpaver further redudesd the number of emplovees

filling new 4Jobs belgw ‘:ftv, FTaxvaver - shall pe liable for an additional

recapbture tax in the amount determinea as mrov*ded Lnder _subdivision 8a.2.1 of
this subsection. ) ] - o

2z.4 Payment of recapture tax. - The amount of tax Pecaptured under this
Section_8a and the subsactions thereof shall be due and payable on the day such
the taxpaver's annual return is due . for the taxable vear in which this section
applies, under hrticle 21 or 24, of Chamter 11 of the West Virginia Code. When
the taxpaver ig a mpartpnership, or s corporation, for federal income tax
purposes, the recapture tax shall) be paid by those persons who are partners in
such partnershlo, or sbarenolde*s';n such 8 corporation in the taxable vear in
which recapture occurs under this Section 8a, and ghall be & joint and several
ligbility of such partners and sha*eﬁolders.

g2a.5 RDD11CBCLOF of recapturé tax under Sectign 11-3i3c-8a of the West
Virginia Code to 'mh tinle credit entwtlements or "stacked" credits - The
situation mav arwse where & taxpaver mav make gualified investment and create
new jobs and so become engitled to a business investment and fjcobs expansion tax
credit or other credits provided under Article 13, Chapter 11 cf the West
Virginia Code. Then, come time subseauent fo the 3 vea¥ néw “obs redetermination
period set forth in W. Va. Code § 11-13C-7, the taxpaver may under take a second

development which *esult5_=n the b_acemeﬁE of "more qualified investment into

gervice _and the creat;on of more new 3obS numbering more than fiftv. The second

investment and creation of new wobs Gives the taxpaver entitlement to a second
business investment and jobs expansion tax @regdit (or other credits provided
under Article 13, Chamte* 17 of the West Virginia Code) entirely separate from
the first. Tt is DOSS DWe for anestmen*s and 1095 c*eatlon to occur is such a
wav_that 2 single taxpaver may become gain entitlement to several separate and
discrete tax credlts in successxcn _ mhws phenoreﬁon is ‘known as  "stacking

credits.”

Under +the business investment and Gobs expsnsion fax credit law and
regulations, thess stacked cred ts are gach treated as seoarate and _distinct
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entitlements.

Example 1

A taxpaver mav becoms entitled to credit numbey 1 in vear 1, and entitled
to_credit numper 2 in vear 5. Credit number one will run from vear 1 to vear 10,
with & three vear carrvover, and credit number 2 will run Zfrom vear 6 to vear
16, with a 3 vear carrvover.

82.5.1 Tn the case of stacked credits, for purposes of imoosition of
the recapture tax, each credit in the series of stacked credits will be treated
as separate. Thus, referring to Bxample I sbove, the premature cesgsation of use
of cualified investment property for credit number 2 will trigger_a recapture
tax based upon the credit asserted against tax resulting from credift number 2,
but not based upon credit asserted against tax resulting from credit number 1.
Bowever, where there _are stacked credits which can apply against a taxpaver’s
tax liabilities concurrently, and where there is no specific identification of
which credit was applied firxst acainst the tax liability, +he oldest credit out
of the stacked credits snall be deemed to have been applied first, then the next

oldest, and so on. i

§ 110-13cC-%. Transfer of qualified investment £o SUCTESSOrs.

$.1 Mere change in form of business. - Property shall not be treated as
disposed of under West virginia Code § 11-13¢-8, by reason of a mere change in
+ne form of conducting the business as long as the property is retained in a
business in this State, and the taxpayer ratains a controlling interest in the
successor business. In this event, the successor businsss shall be allocwed to
claim the amcunt of eredit still available with respect to the pbusiness facility
or facilities transferred, and the taxpayer (transfercr) shall not be required
to redetermine the amount of credit allowed in earlier years.

$,2 Transfer or sale to successor. =— Property shall net be treated as
disposed of under West Virginia Code § 11-13C-8 by reason of any transfer or
sale to a successor business which centinues to operate the business facility in
this State. Upon transfer or sale, the successor shall acquire the amount of
credit that remains avallable under this article for each subseguent taxable
vear and the taxpayer (transfercr) shall not be required to redetermine the
amount of credit allewed 1n earlier years.

$.2 Where a corperation entitled to take the credit is purchased through a
stock purchase by & new owner and remains a legal entity and retains lts
corporate identity, the entitlement cf the corporation to the credit will not be
affected by the ownsrship change.

9.4 Where a corperation entitled to the credit is merged with another
corpeoration and ceases Lo exist as an entity, the surviving corperation would be
treat=ad as a successor business under West Virginia Code § 11-12¢c-9¢(b), and
would .be entitled to the <credit and project certification to which the
predecessor corporation was originally Centitled. It would be necessary
subsequent to the merger for the surviving corporation to substantially maintain
the number of Jobs directly attributable to gualified Linvestment and the
gualified investment property In service or use czrried over £from the
predecessor corporation. : :

$.5 An & corporation resulting from the conversion of a € corperation to
an § cerporaticon ig the product of a mere change in the ferm of doing businsss,
or, at most, is a successcor business, under West Virginia Code § 11-13C-5. In
such a case, any business investment and jobs expansion tax credit available to
the € corporation would be available to the S corporation.

9.6 Under ordinary circumstances the only way in which two or more

companies or entities can aggregate their employees and investment for purposes
of the business investment and Jjobs expansion tax credit is to form a certified
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project under West Virginia Code § 11-13C-4b. Wes:t Virginia Code § 11-13C-4b(b)
requires that a faxpayer apply te the Tax Commissioner for certification of a
project prior to placing gualifisd investment property into service or use for
purposes of the business investiment and jobs expansion tax credit.

Under West Virginia Code § 11i-13C-9, the business investment and Jjobs
expansion tax credit is not lost by reason of a mere change in the form of
conducting a2 business or the transfer or sale of a business toc & successor.

Where one corporaticn will be split inte twe (2) corperations but
gubstantially the szme assets and the same emplovess upon which the original
business investment and jobs expansion tax credit was based will carry on with
business operations, and where the second corporation will be a newly formed
entity using emplcyees whossz position with the first corporation prior to the
split-up constituted new jeobs for purposes of the business investment and jobs
expansion tax credit, and where investment gualified for the business investment
and 3obs expansion tax credit in place with the first corporation will
substantively continue to be used in the second ceorperation, these factors
indicate a situation more akin to a change in the form of the business rather
than a pooling of assets or effort by twe independent corporatlons to create an
investment .project. The situation described substantLvely constitutes a change
in the form of the business for purposes of the business investment and jobs
expansion tax credit.

West Virginia Code § 11-13C-4bk(a){2) describes a preject coniliguration
whereby two or more entities may take the business investment and jobs expansion

tax credit. Although the configuration and business relationships resulting
from the described split-up do not constitute a certified project, this
statutory section most closely addresses the situatisn describead. Two

corporations resulting from the afcresaid change” in the form of conducting
business may take the West Virginia business investment and jobs expansion tax
credit in the same manner and as 1f there existed a certified project under West
Virginia Code § 11-13C-4b(a){2)

$.7 Although the entity principle applies to partnerships as participants
in a certified business investment and jobs expansion tax credit project and for
tax filing purposes, the actual legal entitlements to property and income and
cther legal rights flow through the partnership, as a conduit, to the partners.

Presumably, if a partnership is owned by corpocrate partners, the
partnership could be acguired as an entity through a purchase of the corporate
partners.

If a partnership continuds as an entity, the entitlement to the credit will
remain undisturbed in it. If a partnership is sold so that a successor business
takes the place of the partnership, then the successor business will be entitled
to the credit under West Virginia Code § 11-13C-%(b) if gualified investment
preperty and jobs remain in place with the successor. :

Under West virginiz law, a partnership ordinarily pays certain taxes as an
entity (such as the business and occupation tax, the severance tax and the
business franchise tax), but other taxes such as the perscnal income tax, or, in
the case cof corporate partners, the corporate net income tax, are pald by the
partners on the income derived from the partnership under the conduit principle.
The business investment and jobs expansion tax credit can offset personal income
tax and corporation net income tax as well as the business and occupation,
severance and franchise taxes. Therefore, the business investment and jobs
expansion tax credit available fo a  partnership will flow through to the
partners for the income taxes, but will be taken directly by the partnership
against the business and occupation, severance and business franchise taxes.
Thus, a new partner or successor partner would be entitled to the credit under
West Virginia Code § 11-13C-9(b} on~ that portion of income subject to. income
taxes flowing from the partnership. Refer to Sections 5.14.4 and 5. 14.5 for
treatment of 8 corporation Shareholders and partners.
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9.8 The presumption underlying the ninety (20) day shut-down rule, set
forth in West Virginia Cede § 11-13C-3(b)(12)(D), is that if a business is shut
down for ninety (9Q) days, all jobs are lost and the cessation of business by
the facility 1is permanent. If a purchassr then buys the assets formerly in
operation at the faclility and hires employees to work at the facility, that
purchaser will have mads new investment and will have created new Jjobs. The
business investment and jobs expansion tax credit statute presumes that without
such investment the shut-down property would have remained closed, and no jobs
would have been creatad.

The ninety {90) day shut~down rule ordinarily comes into play cenly where a
purchaser ig attempting tec buy a facility from a seller and the facility is not
aubject to the credit in the hands of the seller.

The situation where a purchaser buys a facility which has been idle for
over ninety (9C; days from a seller who cannot take the credit and where the
purchaser thereby becomes gqualiiied for the credit must be distinguished from
the situation where the seller is entitled to the business investment and jobs
expansien tax c¢redit and then sells the gualified investment to a purchaser who

bacomes a successor in the business of the seller.

In the former cases, the purchaser must independently qualify for the
business investment and 3ebs expansion tax credit, and a ninety (90} day
shut-down of the facility (or the Tax Commissicner’'s waiver therecf) is
necessary. 1In the later case, the seller has already gualified for the credit,
ne shut-down is necessary, the purchaser becemes a successcer in business tc the
seller and, under West Virginia Code § 11-13C-9(b), obtains entitlement to the
business investment and jcbs expansicn tax credit to the exact same extent that
the seller was so entitled. o '

9.9 Treatment of successor project participants. - Whenever a participant
in a project certified under West Virginlia Code §§5 11-13C-4b(a)(2) or (3) 1is
replaced by another participant In that project on or after March 10, 1990, the
fax credits available to such scccessor participant as a result of the transfer
shall not exceed the amount of credits that would have been available to the
predecessor participant had the transfer to the successor participant net
occurred: Provided, That if zhe project plan provides for annual recalculation
of the division of the credit allowable for each year among the participants in
the project in order to maximize the collective use of such credit by the
project particlpants, or for any other purpose, then the credit available to the
successor participant as a result <f the transfer shall be limited each year to
the amount of credit actually used by the predecesseor participant to offset
taxes for the taxable year immediately preceding the taxable year in which such
participant’s obligations or® interest in the project, as described in the
project plan certified by the Tax gommissicner, passed to the successor
participant in the project. ’

9.10 Predecessors in business shall disclose to successors in business all
records, documents and other information necessary for the successor to maintaln
entitlement to the credit, to calculate the amount of credit available to the
successor and te file tax returns taking the credit. A successor in business
shall be considered an interested party under West Virginia Cdde § 11-10-5d(Zf)
with relation to such information cf the predecessor. The Tax Commissiconer
shall have absolute discreticn to grant or refuse disclosure of informatlion
under this section.

§ 110-13C-10. Identification of investment credii property.

Every taxpaver who ¢laims credit under West Virginia Cede article 11-13C
shall maintain sufficient records to establish the following facts for each item
of qualified property:

10.1 Its identity;
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10.2 Its actual or reasonably determined cost;

10.3 Its straight-line depreciation life;

10.4 The month and taxable year in which it was placed in service;
10.5 The amount of credit taken; and

10.6 The date it was dispesed of or otherwise ceased to be gualified
property.

§ 110-13Cc-11. Failure to keep records of investment credif property.

11.1 2 taxpayer who does not keep the regords reguired for identification
of investmAt cFEdit property, is subject to the following rules:

11.2 A taxpayer shall be treated _as having disposed of, during the taxable
year, any investment credit property which the taxpayer cannot establish was
8till on hand, in this State, at the end of that year.

11.3 If a taxpayer cannot estabklish when Ainvestment credit property
reported for purposes of claiming this credit returned during the taxable year
was placed in service, the taxpayer shall be treated as having placed it in
service in the most resent prior year in which similar property was rlaced in
service, unless the taxpaver can establish that the property placed in service
in the meost recent year is still on hand. In that event, the taxpaver will ke
treated as having placed the resturned property in service in the next most
recent year.

§ 110-13c-12. Inptervretation and construction.

12.1 No inference, implicatien or presumption of legislative construction
or intent shall bs drawn or made by reason of the location or grouping of any
particular secticn, provision or portion of West Virginia Code article 11-13C;
and no legal effect shall be given to any descriptive matter cr heading relating
tc any sectioen, subsection or paragraph of West Virginia Code article 11-13C.

12.2.Prior te March 10, 1990 the provisions of West virginia Code article
11-13¢ were liberally construed in order to effectuate the legislative intent
recited in West Virginia Code § 11-13C-2.

However, on and after March 10, 1990 this rule was replaced with a rule of
reasonable construction in which the burden of proof is on the taxpayer. to
establish by ¢lear and convinéing evidence that the taxpayer i1s entitled to the
benefits allowed by West Virginia Code article 11-13C. oo

§ 110-13C-13. Severability. _

13,1 If any provision of West Virginia Code article 11-13C or the
application thereof shall for any reason be adjudged by any court of competent
jurisdiction to be invalid, such judgment shall not affect, impalr or invalidate
the remainder of said article, but shall be confined in its operation to the
provision theresof directly invelved in the controversy in which such Jjudgment
shall have been rendered, and the applicability of such provision to other
persons or circumstances shall net be affected thereby. The same treatment
shall be adopted for these regulations.

1272 If any provisioen of West Virginia Code articile 11-13C or the
application theresf shall be made invalid or ipapplicable by reason of the
failure of the Legislature to enact any statute therein addressed or referred
to, or by reason of the repeal or any other invalidation of any statute therein
addressed or referred £c, such falilure to reenact on such repeal or invalidation
of any such statute shall not affect, impalr or invalidate the remalnder cf the
said article, but shall be confined in its operation to the provision thereof

65




S8tate Tax Department .
Title 110 e el e
Series 13C

directly involved with, pertaining to, addressing or referring to the said
statute, and the application of such provision with regard tc other statutes or
in other instances net affected by any such invalid or repealed statute shall
net be abrogated or diminished in any way.

§ 110-13Cc-14. Restrictions and limitaticons on credits allowed by West Virginia
Code article 11-13C. T : R SR

14.1 By legislation passed cn March 10, 1950 the West Virginia Legislature
made the feollowing finding:

The Legislature finds that the tax credits allowed under
provisicns of this article (West Virginia Code article
11-13¢) heretofore enacted have not effectively and
efficiently increased employment through investment in a
certain industry segments; that while there has been a
significant net decrease in employment in the ccal industry
in recent vyears the amount of credit being c<claimed by
precducers of ceoal has significantly increased; that the
increasing cost of the credits allowed by this article to
coal producers is eroding the State’s ability to reasonably
fund essential State services such a public education,
public safety and basic human services; and that this
erosion will continue unless “remédial legislaticon is
enacted.

14.2 Construction. = The rule of statutory construction codified in West
Virginia Ccde § 11-13C-12p is replaced by statutory mandate effective March 10,
1990 with a rule of reasonable construction in which the burden of proof is on
the taxpayer to establish by clear and convincing evidence that the taxpayer is
entitled te the benefits allowed by West Virginla Code article 11-13C.

14.3 Credit not tc be applied against severance taxes.

14.3.1 HNotwithstanding any provision in West Virginia Cocde article
11-13C to the contrary, nc credit shall be allowed against the taxes imposed by
West Virginia Code article 11~132 (the severance tax) for taxable years ending
on or after March 10, 1990 unless cne of the transiticn rules in West Virginia
Code § 11-13C~14(c){2) applies.

14.3.2 Transition rules. - The general rule stated in West Virginia
Code § 11-13C-14{c) (1) and Section 14.3.1 of these regulations shall not apply:

14.3.2.1 To gualified investment property placed in service or
use prior to March 10, 1830. S -

14.3.2.2 To properiy purchased or leased for business expansion
that is placed in service or use on or afier March 10, 1990 if at least one of
the following clauses applies to such property:

i4.3.2.2.2 ~ The new or expanded business £facility was
constructed, reconstructed or erected, pursuant to a writtern construction
contract executed prior to March 10, 1950, as limited te the provisions of such
contract as of such date. then binding on the taxpsyer, but only to the extent
such new or expanded business facility is placed In service or use prior to
January 1, 1%9Z2. L S e S

14.3.2.2.p The new or expanded business facility which is
part of a project descriked in West Virginia Code § 11-13C-4b{a)(l) was
censtructed, reconstructed or erxected, pursuant to a wikitten construction
contract executed pricr to March 10, 1990 as limited to ths provisions of such
centract as of such date then binding on the taxpaver: Provided, That only that
portion of <the contract price attributable to that percentage of the
construction contract completed prier to January 1, 1992  (determined under
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principles set forth in Section 4€60(k) cf the internzl Revenue Code of 1986, as
in effect before March 10, 1990) “which is placed in service or use prior o
January 1, 1%92 may be treated as property purchased {or business expansion

under West Virginia Code § 11-13C-6.

14.3.2.2.c. The new or expanded business facility was
purchased or lesasad pursuant to a written contract executed prior to March 1iC,
1990 as limited to the provisions then kinding on the taxpayer as of such date,
but only +to the extent such new or expanded business facility is placed in
service or use prior ts January 1, 19S2Z.

14.3.2.2.4 . The machinery or equipment or other tangible
personal property purchased or leased for businsss expansion at a new or
expanded business facility was purchasad or leased by the taxpayer pursuant to a
written contract to purchase or lease identifiable tangible perscnal property
executed before March 10, 19%C, as limited to the provisions of such written
contract then binding on the taxpayer, but only o the extent the tangible
personal property purchased or leased under such contract is placed in service
cr use before January 1, 19%2: Provided, That when such tangible personal
property is purchased or leased as aforecaid as part of a project descriked in
subsection 14.3.2.2.b of these regulatiens, such tangikle personal property must
be placed in service or use prior to January 1, 19%4, to be treated as property
purchased or leased for business expansion under West Virginia Code § 11-13C-8.

14.3.2.3 Teansition Rule 3. - The general rule provided in
paragraph 14.3.1 shall not apply te property purchased or leased for business
expansion that is placed in service or use after March 9, 19920 as a component
part of a plan for an integrated project which is otherwise eligible for super
fax credit under W. Va. Code - § 11-13C0-4b, provided all of +the following
requirements are satisfled: - - ; -

14.3.2.3.a Investment Threshcld. - The taxpayer and other
participants in the project, if any, have made investments aggregating meore than
ten million dollars in property purchased or leased for business expansion (as
defined in W. Va. Code § 11-13C-3(b) (19} pricr to enactment of § 11-13¢-14),
prior to March 10, 13%0. t - FT -
14.3.2.3.a.1 This reguirement that the taxpayer and
other participants in the project, if any, have made investments aggregating
more than ten million dollars prior to March 10, 1990, in "property purchased or
leased for business expansion,” as defined in W. Va. Code § 11-13C-3(b}(19), is
satisfied if property purchased or leased for business expansicn, as defined in
W. Va. Code § 11-13C-3({b}(19), is purchased, or leased, pricor £¢ March 10, 1950
and the contract to purchase? or lease, irrevccably obligates the taxpayer or
any other participaft In the project, if any, *to purchase, oxr lease,
identifisble property for a sum certain amount.

14.3.2.3.a.2 Property is deemed to have been purchased
before March 10, 1990 if: (i) the physical construction, reconstruction or
erecticn of the property was begun prior to March 10, 1930, or the property was
constructed, reconstructed, srected or acquired pursuant tc a written contract
in existence and binding on the purchaser before March 10, 1%90; cor ({(ii) the
machinery, eguipment or other tangible .personal property was owned by the
taxpayer or ancther participant in the project, if any, prior te March 10, 19250,
cr was acguired by the taxpayer or ancther participant in the project, if any,
pursuant to a binding purchase contract executed prior to March 10, 1930.

14.3.2.3.a.3 Property is deemed to have been leased
before March 10, 1990 cnly if the taxpayer or ancther participant in the
project, if any, _tock physical sossession of the leased property prior to
March 10, 1990, or there wds a Dbinding written lease or contract to lease
identifiable tangikle personal property in effect pricr to Marech 10, 13990 for a
specified term_for specified periodic _consideration. -
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14.3.2.3.b Integrated Project Rule. - Investment
aggregating mere than ten miliion dollars must have been made pursuant Lo &
wrizten plan for develcpment of an integrated corporate preject, in one or twe
phases, over a periocd of one or more years, which otherwise qualifies for credit
under West Virginia Code § 11-13C-4b. This written plan must have been in
existence prior to March 10, 1990 and provide feor the making of  additional
investments after March 9, 1990, in furtherance of the plan for an integrated
corporate proiect. _ The existence ©f such a plan is a matter of fact to ke
determined on a case-by-case basis, the burden of proof is on the taxpayer to
show the interrelatienship between the sesveral phases or parts of the project
and the dependency of any subsegquent investment on the gualifying investment of
mere than ten million deollars.

14.3.2.3.k.1 Existence of a written plan for
development of an integrated corporate project 1is demonstrated by the written
plan itself. Proof that the written plan existed prior to March 10, 1390 may be
demcnstrated by corporate minutes of neetings of boards of directors or
shareholders held prior to Mareh 10, 19%0C. which discuss the plan, or which
authorize the expenditurs of more than ten million dollars in ‘"property
purchased or leased for business expansion,” as defined in West Virginia Code
§ 11-13C~3(b)¢18), to implement the plan or any integrated phrase or part
therecf. The plan’s existence may also be proved from submissions to federal or
State regulatory auvthorities including, but not limited to, the Federal Energy
Regulateory Commission and the Securities and Exchange Commission, which refer o
the integrated ccorpeorate project in sufficlent detail or by applications for
financing of the integrated project which describe the preoject in sufficient
detail. . :

14.2.2.3.b.1.a There must be clear, convincing
evidence of an approved corporate plan or other action of the taxpayer showing
positive commitment to the full development of the plan for an integrated
corporate project prior to March 10, 1950.

14.3.2.3.0.1.0 There must be clear, convincing
evidence that development, design or engineering had begun pricr to March 10C,
1990 on -dany Settlon 11-13C-4b(a){l) project that encompassss any thirty-six
consecutive month period that begins after March 9, 1%30, when it is ¢laimed
that such Sectison 11-12C-4b(a) (1) prejsct is an integrated part ox phase of an
plan for an integrated corporate project that spans more than three years.

14.3.2.3.b.2 B plan consists of two integrated phases
or parts when there is clear, convincing evidencs that but for phase one, phase
two of the plan would not have heen started and completed. additionally, a plan
ig not an integrated plan - unless each subseguent phase |is directly in
furtherance of and coentributes to the primary cbjective of the plan. The
following criteria is indicative of the existence of an integrated corporate
projects _
14.3.2.3.b.2.a The investment made pricr te
March 10, 1990, was made with the expectation of making additicnal investment
after March 9, 1990 which gualifies a second Sectlion 11-313C-4b(a)({l) project
under the super %tax credit law and that project is directly related to the
pre-March 10, 1990 investment. - : : )

14.3.2.3.b.2.0 The twe super tax credit Section
11-13C-4b{(a) (1) projects are dependent on or centribute to each other.

14.3.2.3.b.2.¢ The corporaze preject is limited
to a single "business facility" as defined in West Virginia Code § 11-13C-3(b);
and the "mining operations,” as defined in Sectlion 11~13¢~3(b) are contained on
contigucus property and are part of a single operating unit. Factors which
indicate %hat the mining operaticns are part of a single operating unit are:

14.3.2.3.b.2.c.1 commen processing or
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treatment plant,

14.3.2.3.b.2.c.2 commeon storage and loading
facility,

14.3.2.3.b.2.2.3 other COmMMmoTn support
facilities, and - -

14.3.2.3.0.2.c.4 common superviscry
personnal. .
14.3.2.3.b.2.4 Notification was given to the Tax
Commissioner, prior to March 10, 1890, that a corpeorate project censists of two
Section 11=-13C-4b(a) (1) projects.

Business strategy and planning is generally limited to five year
increments. 2 taxpayer who applies for super tax cradit under this third
transitisn rule for more than one Secticn 11-13C-4b(a}) (1} project that begins
after March 9, 1990, must present c¢lear and convincing evidence of significant
economic loss should taxpayver’s investment in such project not he eligible for
super tax credit that offsets the severance tax imposed by article thirteen-a of
the West Virginia Code. o

The folleowing example demonstrates the intent of this paragraph
14.3.2.3.0.2.

Example: X¥YZ Ccal Company has written plan to develep its Rocky Mountain
Coal Project. phase I consists of assembling (by purchzse or lease) the coal
lands necessary to eccnomically sustain coal production once all phases of the
project are completed; obtaining necessary state and federal permits; cbtaining
necessary financing and deoing anything else that may be necessary to move Iinto

phase II. Phase II consists of developling znd operating one or more strip mines

on the project site. This indludes development cf access roads and a coal
loading facility. During this phase anything else necessary to move into phase
ITT is done. Phase IIT consists of consiruction, or development, and operation

cf the follsowing on project land previously stripped:

(1) a cecal preparation plant incorpeorating the most current coal
preparation technology;

{2) wunitrain coal loading facilities;

{3) thres deep mines; and

{4} all related facilities. -
Under these facts, this is an integrated multi-phase project.

14.3.2.3.b.3 &n integrated project is otherwise
eligible for super tax -credit, under West Virginia Ceode §.11-13C-4h, to the
extent the entire project, or any phase thereof, qualifies for credit under West
Virginia Code § 11-13C-4b.  In order to qualify for super tax credit, there must
be both investment in property purchazsed or leased for business expansion and
the creation of at least fifty new jobs by the taxpayer or any other participant
in +the proiect as a dirset result of that investment. Because a Section
11-13C-4b(a) (1) multi-yezr project 1s limited to gqualified investment property
placed in service "or use during any three successive tax years that directly
results in the creation of at least fifty new jobs filled by new employees, a
multi-year integrated corporate project is only eligible for super tax credit
benefits to the extent that one or more portions of the integrated project
satisfies the Section 11-13C-4b{a){l) reguirements. The following examples
illustrate the meaning of this rule.

Example 1. bricr to March 10, 1950, X¥Z Coal Company (Taxpayer) made
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investment in property purchased or leased for its Rocky Mountain Coal Preoject
aggregating more tham §$10 million. All of that property was placed in service

during calendar years 1987, 1988 and 1985. A5 & direct result of +that
investment 100 new jobs were created and filled by new employees during that
period. ~ X¥Z Ccal Company timely applied to the Tax Commissioner for
certification ¢©f this phase of its integrated project. Certification was
granted and XYZ Cocal Company kegan taking the super tax credit. During calendar
year 1990, XYZ <Ccal Company timely filed with the Tax Commissicner notice of
claim toc super tax credit under the Section 11-13C-14(c) transiticon rules. In
1591, Taxpayer placed in service project property valued at $2%0,000 and created
five new 3cbs. During calendar years 1992, 1952 and 19%94. The property placed
in service during 1990 is noct eligible for super tax credit because it did not
result in the creation of at least fifty new Jjchs. While Taxpayer could have
grouped the years 151, 1992 and 1993 together as a Section 11-13¢-14b{a) (1)
project, it would not have been allowed to c¢laim super tax credit for the §5
million of prociect property placed in service in calendar year 1994 which
resulted in the creation of 25 new jobs. For this reaseon, Taxpayver elected to
treat the years 19%%2-19%4 as a Section 11~13C=-4b{a) (1) project rathexr than the
years 19%91-1393. . _During calendar year 1595, Taxpayer placed in service
additional Rocky Mountain Coal Prodect property valued $1 million which created
10 new jobs. Ne super tax credit benefits are allowable with respect to the
investment placed in service during 19%5.

Example 2: Same facts as in Example 1, except that during 1991 X¥Z Coal
Company placed in service a new strip mine that 15 nct part of its Rocky
Mountain Coal Project. Property placed in service is valued at $750,000 and 55
new jobs were created. Because the new mine i not a part of the Rocky Mountain
Cecal Project, super tax credit for that investment may not be used to ocffset
severance taxes on coal produced from that strip mine. Super tax credit may be
applied against cther taxes directly attributable to that mine, In accordance
with the remaining provisions of West Virginia Code § 11-13C-5.

14.3.2.3.c New Business Facility Rule. — The portion of the
integrated project constructed, purchased, or leased, after March 39, 1990 must
satisfy the definition "new business facility" codified in West Virginia Code
§ 11-13C=-14(e) (3).

14.3.2.3.4 New Jobs Rule. - The new Jobs created by the
project after March 9, 1990 must be filled by "new employees" as defined in West
Virginia Code § 1l1-13C-1l4(e){4]. oo - - -

14.3.3 iNotice of elaim under transition rules.

14.3.3.1 Notize reguired. =- Any person intending to assert a
claim for credit based in whoele or in part on applicaticn of the transiticn
rules in West Virginia Code § 11-13C-14(c)(2)(B) or (C) must have filed written
notice of such intention with the Tax Commissioner on or before July 1, 18S50.
In the case of a multiparticipant project, this notice may have been filed by
the managing project participant on behalf of all participants in such project.
Such notice shall have been in a form prescribed by the Tax Commissioner and all
information reqguired by such form shall have been provided.

14.3.3.2 Failure to file notice. - If any person fails to timely
file the notice reguired by West Virginia Code § 11-13¢-14{c} {33y, such perscn
shall be precluded from claiming credit under West Virginia Code article 11-13C
for such ilnvestment. |

14.4 Treatment of successor project participants. — Whenever a participant
in a project certified under West Virginila Ceode § 11-13C-4b{a)(2) or (3) is

replaced by another participant in that preject on or after March 10, 1990, the
tax credits available te such successor participant as a result of the transfer
chall not exceed the amount of credits that would have been available to the
predecessor participant had the transfer tc the successor participant not
cecurred: Provided, That if the project plan provides for annual recalculation
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of the division of the credit allowable for each year among the participants in
the project in order to maximize the collective use of such credit by the
project participants, or for any other purpose, then -he credit available to the
successor participant as a result of the transfer shall be limited each year to
the amount of credit actually used by the predecessor participant to offset
taxes for the taxable year immediatsly preceding the taxable year in which such
participant’s obligations or interest in the preoject, as described in the
project plan certified by the Tax Commissioner, passad ¢ the successor
participant in the projsct.

14.5 The following terms are defined or redefined on and after March 10,
1930 for purposes of the business investment gnd jobs expansion tax credit:

14.5.1 "constructicn contract." - For definitien, refer to Section 3
cf these regulations.

14.5.2 “Excluded property.” - For definitiocn, refer to Section 3 cf
these regulations.

14.5.3 "New business facility." = Feor definiticn, refer to Section 3
of these regulations. :

14.5.4 "New employee.” - The terms "full-time employee" and
"permanent employment" are defined under this heading. For definition, refer to
Section 3 of these regulatlons.

14.5.5 "Leased property.” - For definition, refer to Sectien 3 of
these regulations.

14.5.6 wSmall business.” - Feor definitien, refer to Section 3 and
Segticn 7a of these regulations.

14.5.7 "annual payroll." -~ For definition, refer to Section 3 and
Section 7a of these regulatlions.

-'14.5.8 "Annual gross receipts.” - For definition, refer toc Section 3
and Section 7z of these regulations.

14.8.9 npffiliates.” - For definitien, refer to Section 7a cf these
regulations.

14.5.10 "soncern." - For definition, refer to Sectcion 7a o©of these
regulations. .
»
14.6 Application for credit reguirgd.

14,6.1 BApplicatien reguired. - Notwithstanding any provision of West
virginia Code artiele 1I-13C Lo the centrary, no credit shall be allowed or
applied under West Virginia Code article 11-13C for any gqualified investment
property placed in service or use on or after January 1, 1980 until the person
asserting a claim for the allowance of eredit under West Virginia Code article
11-13C makes written application tc the Tax Commissioner for allowance of credit
as provided . im West Virginia <Code § 11-13c-14{f) and receives written

acknowledgement of its recesipt from Tax Commissioner: Provided, That in the
case of a multiparticipant project this notlce.may be filed by the managing
project participant on pehalf of all participants in that project. An

application for credit shall be filed no later than the last day of the due
date, without extensions, for filing the tax returns reguired under West
Virginia Code articles 11-21 or 11-24 for the taxable year in which the property
to which the credit relates is placed in service or use and all information
reguired by such form shall be provided.

14.6.2 TFailure to file. - The failurs to timely apply for the credit
in acesrdance with Sestion 14.6.1 of these regulatlons shall result in the
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forfeiture of. £ifty percent (50%) of the annual credit allowance ctherwise
allowable under West Virginia Code article 11-14. This penalty shall arpply
annually until such application is filed.

14.6.2.1 For purposes of this section, the psnalty of fifty
percent (50%) of the annual credit allowance otherwise allowable under West
Virginia Code article 11-14 means that the amount of the actual decrease in the
taxpayer’s tax liability which would result from application of the c¢redit, if
the penalty were not imposed shall be eliminated in the amcunt of fifty percent
(50%}, i.e., the actual tax liability shall increase by fifty percent (50%) of
the amount of offset which would have been available had the penalty not been
applied.

14.7 These regulations are issued pursuant to the mandate of West Virginia
Code § 11-13C-14(g).

14.8 Studies and reviews. =~ The Tax Commissioner shall review the accounts
of all taxpayers who are currently claiming tax credits under West Virginia Code
article 11-13C for the purpcse of ensuring that such credits are being claimed
only in accordance with West Virginia Code article 11-13C. The Tax Commissioner
shall report his findings and conclusions based on such reviews at the 1591
regular sessicn of the Legislature along with recommendations for any further
legislative change: Provided, That the confidentiality of all taxpayers and
taxpayer infcrmation shall be preserved 1n such report and that this report
shall in no way be deemed to affect futurée enforcement of West Virginia Code
§ 11-13C-14. :

14.9 Effective date.

14.9.1 Except as otherwise expressly provided in West virginia Code
§ 11-13C-14, the provisions of West Virginia Code § 11-13C-14 shall apply to
property placed in service or use on or after March 1C, 1950, notwithstanding
any provisien of prior law which may be in conflict with West Virginla Code
§ 11-13¢-14. In the case of any such ambigulty, ths provisions of West Virginia
Code § 11-13C-14 shall control resclution of such ambiguity.

14.9.2 The date of passage of West Virginia Code § 11-13C-14 is
March 10, 19S0. .o . . o

§ 110-13C-15, Definition of controlled group of corporations.

15.1 In general. - For purposes of West Virginia Code § 11-13Cc-14 and the
regulations thereunder, the term "controlled group of corporations" means any
group of corporatiens which is either a "parent-subsidiary controlled group” (as
defined in paragraph 15.2), a "brotherysister controlled group" (as defined in
paragraph 15.3), or a "combined group" (as defined in paragraph 15.4). For the
exclusion of certain stock for purposes of applving these definitions, see
Section 152 of these regulations.

15.2 Parent-subsidiary contrelled group. - The tern "parent-subsidiary
controlled group” means one or more chalns of corporations connected through
stock ownership with a common parent corporation if stock possessing at least
fifty percent (50%) of the combined voting power of all classes of stock
entitled to vote or at least fifty Sercent (50%) of the total value of shares of
all classes of stock of eidth corporatien (except the stock of the common parent
corporation) is owned (dlrecily or indirectly) by one or more of the other
corporations; and the common parent corporation owns (directly cr indirectly)
stock possessing at least fifty percent (50%) of the total combined voting power
of all eclasses &f stock entitled to vote or at least fifty percent (50%) of the
total value of shares of all classes of stock of at least one of the other
corporations (excluding, in “computing such voting power or value, stock owned
directly by such other corporaticns). This definition of a parent-subsidiary
contrelled group of corporations is illustrated by the followling examples:
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Example {1}. P Corporatlion owns stock possessing 50 percent ©of the total
combined veting power of all classes of stock entitled to vote of § Corporation.
P is the commen parent of & parent-subsidiary controlled groupr consisting of
member corporations P and S.

Example (2). assume the same facts as in example (I1). assume further
that S owns stock possessing 50 percent of the total value cf shares of all
classes of stock of T Corporation. P is the c¢ommon parent of a

parent-subsidiary controlled group consisting of member corporaticns P, S, and
T. The result would be the same if P, rather than S, owned the T stock.

Example (3). L Corporation ocwns 80 percent of the only class of stock of
M Corporation and M, in turn, owns 40 percent of the only class of stock cf O
Cerporation. 1 also owns 50 percent of the only class of stock of N Corporation
and N, in turn, owns 40 percent of the only class of stock of O. I. is the
common parent of a parent-subsidiary controlled group consisting of member
corporaticons L, M, N, and O.

Example (4). ¥ Corporation owns 75 percent of the only class of stock of
¥ and % Corporations; Y owns all the remaining stock of Z; and 2 owns all the
remaining stock of ¥. Since intercompany stockholdings are excluded (that is,

are neot treated as outstanding) for purposes of determining whether X owns stock
possessing at least S0 percent of the voting power or value of at least cne of
the other corporations, X is treated as the owner of stock possessing 100
percent of the voting power and value o~f Y and of 2 for purpeses of this
paragraph. Also, stock possessing 100 percent of the voting power and value of
Y and Z is owned by the other corgporations in the group within the meaning of

this paragraph. (¥ and Y together own stock possessing 100 percent of the
voting power and value of 2, and X and Z together own stock pocssessing 10C
percent cf the voting power and value of Y.) Therefore, X is the common parent

of a parent-subsidiary controlled group of corperations consisting of member
corporations X, Y and 2. )

15.3 Brother-sister controlled group. — The term "brother-sister ceontrolled
group"” means two or more corgorations if the same five or fewer persons who are
individuals, estatés, or +trusts “own (directly or indirectly) singly or in
combination, stock pessessing at least fifty percent (50%) of the total comkined
voting power of all classes of stock entitled to vote or at least fifty percent
(50%) of the total value of shares of all classes of stock of gach corporation;
and more than fifty percent (50%) of the total combined voting power of all
classes of stock entitled to vote or more than fifty percent {50%) of the total
value of sharez of all classes of stock of each corperatioen, taking into account
the stock ownsrship of each such person only e the extent such stock ownership
is identical with respect to. esach such corporation. This definition of a
brother-sister controlled group of corporations is illustrated by the following
examples:

Example (1). The outstanding stock of corporations P, Q. R, S8, and T,
which have conly one class of stock outstanding, 1s owned Dby the folleowing
unrelated individuals:

Identical
Corporaticns Ownership
Individuals . _ b2 Q R S T :
A 60% 60% B80% 60% 100% . 50%
B 40%
c 40%
D 40%
E 0% . _ ., . J—
Total - 0 100% 100% 100% 100% 100% - 100%

Corporations P, Q, R, S, and T are members of a brother-sister contrelled group.
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Example (2). The outstanding stock cf corporations U and V¥V, which have
only one class of stock cutstanding, is owned by the following unrelated
individuals:

Individuals Corporations Identical

U v Ownerschip
F 5% ‘s e
G 10% . ‘e
B 10% .o .
I 20% . N
J 55% 55% 55%
K . 10% .
L e 10% R
M . 10% .
N . 10% M.
C . 5% v
TOTAL 1002 100% BE%

Corporaticns U and V are members of 2 brother-sister controlled group because at
least 50 perceni ©f ths stock of each corperation is cwned by the same 5 or

fewer persons.

15.4 Combined group. =- The term "combined group" means any Jgroup of three

cr more corporations, if each corperation is a member of

either a

parent-subsidiary controllied. group of corporations or a brother-sister
contrelled group of corporaticns, and at least one of such corperations 1s the
common parent of a parent-subsidiary controlled group and also is a member of a
brother-sister controlled group. This definition of a combined group of

corporations is illustrated by the following examples:

Example (1). Smith, an individual, owns stock possessing 80 percent of the
total combined voting power of all classes of the stock of corporations X and Y.
¥, in turn, owns stiock possessing 80 percent of the totzl combined voting power

of all classes of the stock of corporation Z. gince ——

{a) X, ¥, and 2z are each members of either a parent-subsidiary or

brother-sister controlled group of corporations, and

(by Y is the common parent of a parent-subsidiary contreclled group of
corporations consisting of Y .and I, and a&lsc is a member of a brother-sister
centrollsd greup of corpdratlions consisting of X and Y, X, Y, and Z are members

cf the same combined group. 7

Example {2). agsume the same facts as in example (1), and further assume
that corporation ¥ owns 80 percent of the total value of shares of all classes
of stock of cdrporation T. X, ¥, and I, 2nd T are members of the same combined

group.

15.5 Veoting power of stock. — For purposes of paragraph 3.7, in determining
whether the stock owned by a person (or D2rsons) possesses 2 certain percentage
of the total combined voting power of all classes of stock entitled to vote of a
corporation, considerstion will be given ©o all the facts and circumstances cf
2ach case. A shave of stock will .generally be considered as possessing the

voting power accorded to .such share by the corpcrate charter, by-laws,

or share

certificdts, Qn the other hand, Lf there is any agreement, whether express or
implied that a sharesholder will not vote his steck in a corporation, the formal

voting rights possessed by his stock mway be disregarded in determining the
percentage of the totdl &smbined voting power possessed by the stock owned by
other sharsholders in the ceorpeoration, if the result. iLs that the cerporaticn
becomes a component member of a controlled group of corperations., Moreover, 1f
a shareholder agrees to vote his stoeck in a corporation in the manner specified
by another shareholder in the corperation, the voting rights possessed by the
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stock owned by the first shareholder may be considered to be possessed by the
stock owned by such other shareholder if the result is that the ccrporation
becomes a component member of a controlled group of corporations.

15.6 Component member.

15.6.1 In general. - For purpeses of West Virginia Ceode § 11-13C-14
and the regulations thersunder, =a corporation is a componsnt member of a
controlled group of corporations on a December thirty-one (and with respect to
the taxable year which includes such December thirty-one) if such corporation:

15.6.1.1 . Is a member of such controlled group of corporations on
the December thirtv-one included in such year and is not treated as an excluded
member under subparagraph 15.6.1.2, or

15.6.1.2 Is not a member of such controlled group of
corporations on such December thirty-one included in such year but is treated as
an additional member under paragraph 15.6.3.

15.6.2 =Bxcluded member.

15.6.2.1 A corporaticn which is a member of a controlled group
of corpcrations on December thirty-one of its taxable vear shall be treated as
an excluded member of such group for the taxable year including such Decembesr
thirty-cne if such corporation:

] 15.6.2.1.1 Is a member of such group for less than one-half
the number of days in such taxable year which precede such December thirty-one,

15.6.2.1.2 1Is exempt from federal income taxes under I.R.C.
§ 501(a) (except a corperation which is subject to tax on its unrelated business
raxable income under I.R.C. § 511) for such taxable vyear,

15.6.2.1.3 Is a foreign corporation subject to federal
income taxes under I.R.C. § 821 for such taxable year,

15.6.2.1.4 Is an insurance company subject to federal
income taxes under I.R.C. § 801 {other than an insurance company which is a
member of a controlled group under I.R.C. § 1563{a)(4)), or

15.6.2.1.5 Is a franchised corporation, as defined in

Section 110-13C-15C of these regulaticns.
15.6.3 BAdditional members. — A corporation which:
¥
15.6.3.1 Was mot a member of a controlled group of
corporations on the December thirty-one inciluded within its taxable year, and

15.6.3.2 ° Is not described with respect to such group, in
subparagraphs 15.6.2.1.2, 15.6.2.1.3, 15.6.2.1.4 or 15.6.2.1.5, or 15.6.2.2 of
this subsection, shall be treated as an additional member of such group on
December thirty-one, for its taxable year including such December thirty-one, if
it was a member of such group for one-half {or more) of the number cf days in
such taxable y2ar which precede such December thirty-one. The provisions of
this subparagraph 15.6.3 may be illustrated as follows:

Example (1). Brown, an individual, owns ail of the stock of corporations W
and ¥ on each day of 1%80. W and X each uses the calendar year as its taxable
year. on January 1, 1%%0, Brown also owns all the stock cof corperation ¥ (a
fiscal year corperaticon with a taxable year peginning on July 1, 1920 and ending
on July 3C, 1991), which stock he sells on October 15, 1380. on December 1,
1990, Brown purchases all the stock of corpeoration Z (& fiscal year corporation
with a taxable vyear beginning on September 1, 199C, and ending on August 31,
1231). On December 31, 1850, W, %, and Z are members af the same contreolled
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group. However, the component members of the group on such December 31 are W,
X, and Y. Under subparagraph 15.6.2.1, of this paragraph, Z is treated as an
excluded member of the group on December 31, 1980, since Z was & member of the
group for less than one-half of the number of days 129 out of 121 days) during
the period beginning on September 1, 1590 (the first day of its taxable year)
and ending on December 30, 1%%0. Under subparagraph 15.5.3.2, ¥ is treated as
an additional member of the group on December 31, 1950, since Y was a member of
the group for at least one-half of the number of days (107 out cof 183 days)
during tke period beginning on July 1, 19%0 (the first day of its taxable year)
and ending ¢n December 230, 1990.

Example {2). on January 1, 1%90, corperatien P owns all the stock of
corporation &, which in turn owns all the stock of corporation §-1. On
November 1, 1990, P purchases all the stock of corporation X from the public and
sells all of the stock of S to the public. Corporaticn X owns all the stock of
corporation ¥ during 138%0. P, S, 8-1, ¥ and ¥ file their returns con the basis
of the calendar year. on December 31, 19%0, P, X, and Y are members of a
parent-subsidiary controlled group of corporaticns; alse, corporations 5 and S-1
are members of a different parent-subsidiary contrelled group of corporations;
on such date. Hewever, since ¥ and Y have been members of the parent—-subsidiary
controlled group of which P is the common parent for less than one~half the
number of days during the period January ! through December 30, 1380, they are
not component members of such group on such date. ©On the other hand, X and ¥
have been members of a parent—-subsidiary controlled group of which X 1is the
commen parsnt for at least ons-half the number of days during the period
January 1 through December 30, 1%20. Also since 8 and §-1 were members of the
parent-subsidiary contrelled group of which P is the commeon parent for at least
cne-half the number of days in the taxable years of each such corperation during
the period January 1 through December 30, 1890, P, §, and S5-1 are component
members of such group con December 31, 19%0. o

Example (3). Throughout 19%0, corporation ¥ owns all the stock of
corporation F which, in turn, owns 2all the stock of corporations L-1, L-2, X,
and Y. .M is a domestic mutual insurance company subject to taxation under

I.R.C., § 821, F is a foreign corporatiocn not engaged in trade or business within
the Unmited States, L-1 and L-2 -are demestic life insurance companies subject to
taxation under I.R.C. § 802, and X and Y are domestic corporations subject to
West Virginia corpcration net income taxes. Tach corporation uses the calendar
year as its taxable year. on December 31, 1850, M, F, L-1, L-2, X, and Y are
members of a parsnt-subsidiary contrplled group of corporations. However, under
subparagraph 15.6.2.1.4, M, F, L-1, and L-2 are treated as excluded members of
the group on December 31, 1990. Thus, on December 31, 1590, the component
members of the parent-subsidiary controlled group of which P is the common
parent include conly X and v.T Furthermore, since subparagraph 15.6.2.1.4 does
mot result in L-1 and L-2 being treated as excluded members of an insurance
group, L-1 and L-2 are component membars of an insurance group on December 31,
18s0.

15.56.4 application of constructive ownership. - For purposes of
paragraphs 15.6.2 and 15.%.3, it is necessary toC determine whether a corporation
was a member of a controlled group of corporations for one-half (or more) cf the
rumber of days in its taxable year which precede the Decemper 31 falling within

such taxable vear. Therefore, the constructive ownership rules ceontained in
Section 158 of these regulations (to the extent applicable in making such
determination) must be applied on a day-by-day _basis. For example, 1f P

Corpeoration owns all the stock ©f X Corporation on each day cf 1990, and on
December 30, 1990, acguires an option to purchase all the stock of Y Corpeoraticn
(a calendar-year taxpayer which has been in existence on each day of 1990), the
application of the constructive cwnership rules on a day-by-day basis results in
Y being a member of the breother-sister cantrolled group on only cone day of ¥'s
1990 year which precedes December 31, 1930. . Accordingly, since Y is not a
member of such group for cne-half or more of the number of days in its 1990 year
preceding December 31, 1830, Y is freated &g "an 8xdluded dember of such group on
December 31, 1990. . T * :
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15.7 Overlapping groups.

15.7.1 In general. - If on December thirty-cne a corporation is a
component member of a contrelled group of corporations by reason of ownership of
stock possessing at least fifty percent {50%) of the total value of shares of
all classes of stock of the corperation, and if on such December thirty-one such
gorperation is also a component member of another controlled group of
cocrporations by reason of ownership of other steck (that is stock not used to
satisfy the at-least-50-percent total value test) possessing at least fifty
percent (50%) of the total combined veting power of all classes of stock of the
cerperation entitled te¢ vore, then such corporation shall be treated as a
component member only of the contrelled group of which it is a component member
by reascn cf the ownership of at least fifty percent (30%) of the total value of
its shares.

15.7.2 Brother—-sister controlled groups.

15,7.2.1 If on December thirty-one, a corporaticon would, without
application of +this paragraph, be a component member of more than one
brother-sister controlled group on such date, such corporation shall be treated
as a component member of only one such group on such date. Such a corporation
may select which group in which it is to be included by filing an election as
provided in this paragraph. This election shall be in the form of a statement
designating the group in which the corporation is to be included. The statement
shall provide all the information with respect fo stock ownership which Lis
reasonably necessary to satisfy the Tax Commissloner that the corporation would,
but for the electiocn, be a component member of more than one controlled group.
Once filed, the election is irrevocable and effective until such time that a
change in the stock ownership of the corporation results in termination of
membership in ths controlled group in which such corperation has been included.

i5.7.2.2 Except as provided in subparagraph 15.7.2.3, the
statement shall be signed by & person duly authorized to act on behalf of such
corporation and shall be filed on or before the due date {including extension of
time) for the filing of the income tfax return of such corporation of the taxable
year. However, in the case of an election with respect to December 31, 1890,
the statement shall be considered as timely £iled if £filed on or before
December 15, 1%91. Irn the event no election is filed in accordance with the
provisions of subparagraph, then the Tax Commissioner shall cdetermine the group
in which such corporation is to be included, and such determination shall ke
binding for all subseguent years unless the corporation flles a valid electicn
with respect t¢ any subseguent year.

15.%.2.3 If more than one corporation would, without applicatien
cf this subparagraph, be a component member of more than one controlled group, a
single statement shall be signed by perscn duly authorized to act on behalf of
each such corporaticn. Such statement shall designate the group in which each
corporation is to be included. The statement shall be attached to the income
tax return of the cerpeoration that, among those corporatiens which weuld
(without the applicatien of this subparagraph) belong to more than one group,
has the taxable year inecluding such December thirty-one which ends on the
earliest date. However, in the case of an election with respect to December 31,
19%0, the statemesnt may be filed by December 15, 1%51. 1In the event no election
f= filed in accordance with the provisions of this sectiocn, then the Tax
Commissioner shall determine the greup in which each corperation is to be
included, and such determination shall be binding for all suplseguent years
unless the corporations file a wvalid election with respect to any such
subseguent year. o o

1%.7.2.4 The preovisions of this subsection may be illustrated by
the following examples (in which it is assumed that all the individuals are
unrelated): ) " : :

Example (1). On each day of 1990 all the cutstanding stock of corporations
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¥, N, and P is held in the fcollawlng manner:

Individuals. c— - . __._ Corporations
M N P
A 50% 40% c
B 40% 20% 40%
c 0 40% 0%

Since the more-than-50-percent stock ownership reguirement igs met with respect
to corpcrations M and N and with respect %o corperations N and P, but not with
respect tc corporations M, N, and P, corporatien N would, without the
application of thisz subparagraph, be a component member on December 31, 1990, of
overlapping groups consisting of M and N and of N and P. If N does not file an
electicn in accordance with this subsection, the Tax Commissicner will determine
the group in which N is teo be included.

Example {2). on each day of 1990, all the outstanding stock of
corporatiens 5, T, W, X, and 2 is held in the following manner:
Individuals Corporations
S T W X A
D &60% 50% 60% 60% 60%
E 40% o] 0 0 0
F o a0% o] C c
G a 0 40% o] 0
H o] o 0 40% 0
1 - o 8] o 0 40%

On December 31, 1590, the more-than-50-percent stock ownership reguirement
may be met with regard to any combinaticn of the corporations but all five
corperations cannot bke included as component members of a single c¢entrolled
group because the inelusion of all the corporations in a single group would be
dependent upon taking intoe account the stock ownership of more than five
persons. Therefore, L1f the corporations do not file a statement in accordarnce
with subdivision 15.7.2.3, the Tax Commissioner will determine the group in
which each corperztion is to be included. The corporations or the Tax
Commissicner, as the case may be, may designate that three corporations be
included in one group and two <¢orporations in another, or that any four
cerpcrations be included in one group and that the remaining corperation not be

included in any group. —
§ 110-13¢-15a. Bxcluded stock. ) P o
15A4.1 fertain stock excluded.. - For purpeses of West Virginia Cede

§ 11-13C-14 and the regulations thereunder, the term "stock" does not include:

1s5Aa.1.1 Nonveting stock which is limited and preferred as to
dividends, and

152,1.2 Treasury stock.
15A.2 Stock treated as excluded stock.

15a.2.1 Parent-subsidiary controlled group. - If a corporation
(hereinafter in this paragraph referred to as "parent corporation”) owns fifty
percent (50%) or more of the total combined voting power of all classes of stock
entitled &o vote or fifty percent (50%) or more of the total value cf shares of
211 classes of szock in another corperation  (hereinafter in this paragraph
referred tc as "subsidiary corporation"), the provisions of subparagraph 15A.2.2
shall apply. For purpcses of this subparagraph, stock owned by & corporation
means stock owned directly plus stock owned with the application of the
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conatructive ownership rules of subsections 158.2.1 and 15B.2.4 of these
regulations, vrelating to options and attribution from corporations. In
determining whether the stock owned by a corporation possesses the requisite
percentage of the total combined voting power of all classes cf stock entitled
to vote of another corporation, see subparagraph 15.1.6 of these regulations.

15A.2.2 Stock treated as not cutstanding. - If the provisions of this
subparagraph apply, then for purposes of determining whether the parent
corporation cor the subsidiary corperation is a member of a parent-subsidiary
centrelled group of corporations within the meaning of subparagraph 15.1.2, the
fcllowing stock of the subsidiary corporation shall, except as otherwise
provided in paragraph 15A.3 of this secticn, be treated as if it were not
outstanding:

i15n.2.2.1 " plan of deferred compensation. = Stock in the
subsidiary corporation held by a trust which is part of a plan of deferred
compensation for the benefit of the employees of the parent corporation or the
subsidiary corperation. The term "plan of deferred compensation" shall have the
game meaning such term has in I.R.C. § 406(a){3) and the regulations thereunder.

154.2.2.2 _ Principal stockhelders and officers. = Stock in the
subsidiary corporation ewned (directly and with the application of the rules
contained in subsection 15B8.2 of these regulations) by an individual who is a
principal stockholder or ofiicer of the parent corpecration. A principal
stockholder of the parent corporation is an individual who owns (directly and
with the aprlication of the rules contained in subsection 152.2) five percent or
mors of the total combined voting power of all classes of stock entitled to vote
or five percent for more of the total value of share of all classes of stock of
the parent corporation. an officer of the parent corporaticn includes the
president, vice-presidents, general manager, Lreasurer, secretary, and
comptreller of such corporation, and any other persen whoe performs duties
corresponding to those normally performed by perscens occupying such positions.

15R.2.2.3 Emplovees. - Stock in the subsidiary corporation owned
(directly and with the application of the rules contained in subsection 15B.2 of
these regulations) by an emploves of the subsidiary corporation if such stock is
subject to conditions which substantially restrict or limit the employese’s right
{or Lf the employes constructively owns such stock, the direct owner'’s right) to
dispose cf such stock and which run in favor of the parent or subsidiary
corporation. In general, any condition which extends, directly or indirectly,
to the parent corporaticn or the subsidiary cocrporation preferential rights with
respect to the acquisition of the employee’s (or direct owner’s) stock will be
considered to be a condition described in the preceding sentence. It is not
necessary, in order for a conditicn to be considered to be in faver of the
parent corporation or the subsidiary corporation, that the parent or subsidiary
be extended a discriminatery concession with respect to the price of the stock.
For example, a condition whereby the parent corporation 1s given a right of
first refusal with respect te any stock of the subsidiary corporation cffered by
an employse for sale is a condition which substantially restricts or limits the
employee’s right to dispose of such stock and xuns in faveor of the parent
corperation. Moreover, any legally enforceable conditicn which prohibits the
employee from disposing of his steck without the consent cf the parent (or &
subsidiary of the parent) will be consideréd to be a substantial limitaticn
running in favor of the parent corporation.

152.2.2.4 Controllsd e¥emp:t organizatien. - Stoeck in  the
subsidiary corporation owned (directly and with the application cf the rules
contained in subsection 15B.2 by an organization (other than the parent
corporation) -- — e e — i RIS -

15Aa.2.2.42 To .which I.R.C. § BO1 (relating to certain
educatiocnal and charitable organizations which are exempt from tax} applies, and

15A.2.2.4b5 Which is controlled directly or indirectly by
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the parent corporation or subsidiary corporaticn, by an individual, estate, or
trust that is a principal stockholdsr of the parent gerpeoration, by an officer
of the parent corporation, or by any combination thereof. The terms "principal
stockholider of the parent corporation" and “"officer of the parent corporaticn”
shall have the same meanings as in subsection 15A.2.2.2 of this subparagraph.
The term "controcl" as used in this clause means controel in fact and ths
determinaticn of whether the control reguirement of this clause is met will
depend upeon all the facts and circumstances cf each case; without regard to
whether such control is legally enforcezble and irrespective of the method by
which such control is exercised cr excisable.

i52.2.3 Brother-sister controlled group. - If five or fewer persons
{hereinafter referred to as common owners) who are individuals, estates, or
trusts own (directly and with the application cof the rules contained in
subsection 15B.2 of these regulations) stock possessing fifty percent (50%) or
more of the total combined voting powsr of all classes of stock entitled to vote
or fifty percent (50%) or more of the total value of shares of all classes of
stock in a corpeoration, the provisions of subparagraph 153.2.4 of this
subsection shall apply. In determining whether the stock owned by such perscn
or persons possesses the reguisite percentage of the total combined voting power
of all classes of stocck entitled to vote of a corporation, see paragraph 15.1.6
of these regulaticns.

15a.2.4 Stock treated as not outstanding. - If the provisions of this
gubparagraph acply, then for purposes of determining whether a corporation is a
member of a brother-sister controlled group of corporaticons within the meaning
of vparagraph 15.1.3 of these regulations, the following stock of such
corporation shall, except as otherwise provided in subsection 15A.3 of this
section, be treated as Lf it were not outstanding:

i%a.2.4.1 Exempt employess’ trust. - Steck in such corporation
held by an employses’ trust described in I.R.C. § 40l(a) which ls exempt {rom
tax under I.R.C, 501(a), &if such trust is for the benefit of the employees of
such corperation. T - - -

152.2.4.2 Employees. - Stock in such ©corporaticn owned
(directly and with the application of the rules contalned im subsection 15B.2 of
these regulations) by an employee of such corpeoration if such stock is subject
to conditions which run in favor of a common owner of such corperaticn (or in
favor of such cerperation) and which substantially restrict or limit the
employee’s right (or if the employee consiructively cowns such stock, the record

owner‘s right) to dispose of such stock. The principles of subparagraph
15A.2.2.3 of this paragraph_shall .2pply in determining whether a cendition
gatisfies the reguirements of the preceding sentence. Thus, in general, a

condition which extends, directly or .indirectly, %o a common owner or such
corporation preferential rights with respect &to the acquisiticn of the
employee’s (or record owner’s) stock will be considered to be a condition which
satisfies such reguirements. For purposes of this subdivision, if a condition
which restricts or limits an employee’s right (or record owner‘s right) to
dispose of .his stock also applies to the stock in such corporation held by such
common oOwner pursuant to a bona fide reciprocal stock purchase arrangement, such
condition shall not be itreated as cone which restricts or limits the employee’s
{or record owner‘s) right to dispose of such stock. B&n example of a reciprccal
stock purchase arrangement is an agreement whereby a c¢ommon owner and the
employes ars given a_ right of first refusal with respect te stock of the
employer corporatien owned by the employse Lin the event that the corporation
should discharge the employes for reasonable cause, the purchase arrangement
would not be reciprocal within the meaning of this subdivisieon.

152.2.4.3 Controlled exempt corganizatien. - Stock in  such
corporation owned (directly and with the application of the rules contained in
subsection 15B8.2 of these regulations) by an organization —-—

15A.2.4.3a To which I.R.C. § 501{ec}{3) (relating to certain
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educational and charitable organizations which are exempt from tax) applies, and

15A.2.4.38 Wnieh is controlled directly or indirectly by
such corporation, by an individual, estate, or trust that 1is a principal
stockholder of such corporation, by an cfficer of such ceorperation, or by any
combination therecf. The terms "principal stockholder" and "officer” shall have
the same meanings in this subdivision as in subparagraph 15A.2.4.2.2. The term
"control® as used in  this subdivision means control in  fact and the
determination of whether the gontrol reguirement of 13A.2.4b of this subdivisien
is met will depend upon all the facts and circumstances of each case, without
regard to whether such control is legally enforceable and irrespective of the
method by which such control is exercised or exercisable.

15a.2.5 Other controlled groups. = The provisicons co¢f paragraphs
15A.2.1 through 15A.2.4 of this subsection shall apply in determining whether a
corporation is a member of a combined group (within the meaning of paragraph
15.1.4 of these regulaticns or an insurance group (within the meaning of

paragraph 15.1.5). For example, under paragraph 15.1.4 in order for a
corporation o be a member of a combined group such corporation must be a member
of a parent-subsidiary group o©r a brother-sister group. hccordingly, the

excluded stock rules provided by this paragraph are applicable in determining
whether the corporaticon is a member of such group.

15a.2.6 Meaning of employee. =~ For purposes of this section, and
Secticns 110-13C~158 and 110-13¢-15C of these regulations, the term "employee"
has the same meaning such term is given in I.R.C. § 3306(L) (relating teo
definitions for purposes of the Federal unemployment Tax Act). Accordingly, the
term emplovee as used in such sections includes an ¢fficer of a corporation.

15A.2.7 Examples. — The provisions of this paragraph subsection 15A.2
may be illustrated by the following examples:

Example (1). Corporation P owns 70 of the 100 shares of the only class of
stock ©f Corporatlion S. The remaining shares of S are owned as follows: 4
shares by Jones (the general manager of P), and 28 shares by Smith (who alsc
owns 5 percesnt  of the total combined voting power of the stock of P). P
satisfies the fifty percent stock ownership reguirement of subparagraph (1) of
this paragraph with respect to S. Since Jones is an cofficer of P and Smith is a
principal stockhclder of P, under subparagraph 15A.2.2.2, the § stock owned by
Jones and Smith is treated as not outstanding for purposes of determining
whether P and S are members of & parent-subsidiary controlled group cf
corporations within the meaning ©f paragraph 15.1.2 of Section 110-13C-15 of
these regulations, Thus, P .is considered to own stock pessessing 100 percent
(70+70) of the total voting power and value of 211 the S stock. Accordingly, P
and 5 ars members of a parent-subsidiary controlled group of corporations.

Example (2). Assume the same facts as in example (1) and further assunme
that Jone2s owns 15 shares of ths 100 shares of the only class of stock of
corporaticn S-1, and corporation S cowns 75 shares of such stock. P satisfies
the fifty percent stock ownership regquirement of subparagraph (1) of zthis
paragraph with resmect to $-1 since P is considersd as owning 52.5 pereent (70
percent x 75 percent) of the 5~1 stock with the application of paragraph (b)(2)
of § 1.1563.3. Since Jones 1s an officer of P, under subparagraph 15&.2.2.2,
the S5-1 stock owned by Jones is treated as not outstanding for purposes of
determining whether S-1 is a member of the parent-subsidiary controlled group of
corporations. Thus, 3 is c¢onsidered to own stock possessing 88.2 percent
{75+85) of the voting power and value of the 8-1 stock. Accerdingly, P, S, ang
S-1 are members cof z parent-subsidiary controlled group of corporations.

Example (3). Corporation X cwns 60 parcent of the only class of stock of
corperation Y. Davis, the president of ¥, owns, the remaining 40 percent of the
stock of Y. Davis has agreed that if he offers his stock in Y for sale he will
first offer the stock to %. at & price egual to the falr market value of the
stock on the first date the stock is offesred for sale. Since Davis is an
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employee of Y .within the meaning of I.R.C, § 3306(i), and his stock in Y is
subject to a condition which substantially restricts or limits his right to
diepcse of such stock and runs in faver of ¥, under subparagraph 1BA.2.2.3, such
stock is treated as Lif it were not outstanding of purposes of determining
whether X and Y are members of a parent-subsidiary c¢ontrolled group of
corporations. The result would be the same if Davis’s wife, instead of Davis,
owned directly the 40 percent stock interest in Y and such stock was subject to
a right of first refusal running in favor of X.

15A.3 Exemption.

15a.3.1 General. - If stock of a corporaticon is owned by a4 person
directly or with the application of the rules contained in Section 110+-13C-15B.2
of these regulations, and such ownership results in the c¢orporation being a
component member of a controlled group of corporations cn a December thirty-one,
then the stock shall not be treated as excluded stock under the provisions of
subsection 15A.2Z of this section if the result of applying such provisions is
that such corporation is not a component member of & controlled group of
corporations on such December thirty-one.

15A.3.2 Illustration. - The provisions of this paragraph may be
illustrated by the following example:

Example. On each day of 1990, corporation P owns directly 50 of the 100
shares of the only c¢lass of stock of corporaticn 8. Jones, an officer of P,
owns directly 30 shares of S stock and P has an option to acguire such 30 shares
of S stcck owned directly by Jones is treated as not outstanding, the result is
that P would be treated as owning stock possessing only 71 percent (30+70) of
the total voting power and value of S stock, and S would not be a compenent
member of a controlled group of c¢érporations on December 31, 1965. However,
since P is considered as owning the 30 shares of S stock with the application of
paragraph 110-13C-1%B.2.1.0of these regulstions, and such ownership plus the 8§
stock directly owned by P (50 shares) results in 8 being a component member of a
controlled group of ceorperations on Degember 31, 19565, the provisions of this
paragraph apply. Thersfore, the provisions of paragraph 152.2.2.2 of this
section do not apply with respect to the 30 shares of & steck, and on
December 31, 1%%0, S i1 z component member of a controlled group of ceorporations
consisting of P and 8. . L

§ 110-13¢-15B. Rules for determining stock cwnership.

158.1 In general..-.In determining stock ownership for purpesss of Section
110-13Cc-15 of these regulations, and this sectien, the constructive cwnership
rules of subsection 15B.2 of this section apply to the extent such rules are
referred to in such sections. The application of such rules shall bes subject to
the operating rules and special rules contained in subsection 15B.3 and 15B.4 of
this secticn.

158.2 Constructive ownership.

158.2.1 Options. - If a persen has an option to acguire any
outstanding stock of a corporation, such stock shall be considered as owned by
such person. For purposes of this subsection, an option to acguire such an
option, and each one of a series of such optiens, shall be considered as an
option to acguire such stock. For example, assume Smith owns an opticon to
purchase one hundred (100) shares of the outstanding stock of M Corporation.
Under this subsection, Smith is considered te own such one hundred (100} shares.
The result would be the same Lf Smith owned an option to acguire the cption (or
one of a series of options) to purchase 100 shares of M stock.

15B.2.2 Attribution from partnerships.

188.2.2.1 Stock owned, directly or indirectly, by or for a
partnership shall be gonsidered as owned by any partner having an intexest of
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five percent (5%) or more in either the capital or profits of the partnership in
proportion to his intersst in capital oz profits, whichever such proportion is
the greater.

158.2.2.2 . The provisicns of this subsection may ke illustrated
by the following example:

Exampla: Green, Jones, and Wnite, unrelated individuals, are partners in
the GJW partnership. The partners’ interests in the capital and profits of the
partnership are as follows:

Partner i Capital Profits
Green 3E8% 25%
Jones 50% 71%
White 4% 4%

The GJW partnership owns the entire outstanding stock (100 shares) of X
Corporation. Under this subparagrazph, Green is considered to own the X stock
cwned by the partnership in proportion to hig interest in capital (36%) or
profits (25%), whichever such proportion is the greater. Therefore, Green is
considered to own 36 shares of the X stogk. However, since Jones has a greater
interest in the profits of the partnership, he ls considered to own the X stock
in propertion to his interest in such profits. Therefore, Jcones is considered
to own 71 shares of the ¥ stock. Since White does not have an interest of 5% or
mcre in either the capital or profits of the partnership, he is not considered
to own any shares of the X stock.

158.2.23 ttribution from estates or trusts.

15B.2.3.1  S:teck owned, directly or indirectly, by or for an
estate or trust shall be considered as owned by any beneficiary who has an
actuarial interest of five percent {5%) or more in such stock, toc the extent of .
such actuarial interest. For purposes of this subsection, the actuarial
interest of each beneficlary shall be determined by assuming the maximum
exercise of discretion by the fiduciary in favor of such beneficlary and the
maximum exercise of discretlien by the fiduciary in faver of such beneficiary and

the maximum use of such stock to satisfy his rights as a beneficiazy. -3
beneficiary of an estate or trust who cannot under any circumstances receive any
interest in stock held by the estate or trust, including the proceeds from the

dispositisn thereof, or the income therefrom, does not have an actuarial
interest in such stock. Thus, where stock owned by a decedent’s estate has been
specifically begueathed to certain beneflclaries and the remainder of the estate
is bequeathed to other beneficiaries, the stock is attributable cnly to the
beneficiaries to whom it is speciflcally begueathed. Similarly, a remainderman
of a trust whe cannot under any circumstances receive any interest in the stock
cf a corporation which is a part of the corpus of the trust {including any
accumulated income therefrom or the proceeds from a disposition thereof) does
not have an actuarial interest in such stock., However, an lncome beneficiary of
a trust does have an actuarial interest in stock if he has any right to the
income from such stock even though under the terms of the trust instrument such
stock can never be distripbuted to him. The factors and methods prescribed for
use in ascertaining the value of an interest in property for federal estate tax
purposes shall be used for purposes of this subdivisicn in determining &
beneficiary’s actuarial interest in stock owned dirsctly or indirectly by or for
a trust.

158.2.3.2 Tor the purpeses of this subsection, preperty cf a
decedent shall be considered as owned by his estate i1f such property is subject
to administration by the executor or administrator for the purposes of paying
claims against the estate and expenses of administraticon notwithstanding that,
under local law, lesgal title to such property vests in the decedent ‘s heirs,
legatees, or devisees Limmediately upon death. With respect to an estate, the
term "Beneficiary" includes any person entitled to receive property of the

83




State Tax Department
Title 110
Series 13C : —e

decedent pursuant to a will or pursuant to laws of descent and distribution. A
perscn shall ne longer be considered a beneficiary of an estate when all the
property to which the beneficiary is entitled has besn received by such person,
when the beneficiary nc longer has a claim agailnst the estate arising out of
having been a beneficliary, and when there is oconly a remote pessibility that it
will be necessary for the estate to seek the return of property 9r to seek
payment from the beneficiary by contribution or otherwise to satisfy c¢laims
against the estate or expenses of administration. When pursuant to the
preceding sentence, a perscn ceases to be a beneficiary, stock owned by the
estate shall not therezfter be considered owned by the beneficlary.

1588.2.3.3 Stock owned, directly or indirectly, by or for any
portion of a trust of which a perseon is considered the ocwner under subpart E,
part I, subchapter J of the Internal Revenue Code (relating to grantors and
others treated as substantial owners) 1ls considered as owned by such person.

15B.2.3.4 This subsection doces not apply to stock owned by any
employees’ trust described in Internal Revenue Code § 401(a) which is exempt
from tax under Internal Revenue Code § 501(a}.

15E.2.4 Attribution from corporations.

i58.2.4.1 Stack owned, directly or indirectly, by or feor a
corporation shall be considered as owned by any person who owns {within the
meaning of Section 110-13C-15.4 of these regulations five percent 5%} cr more in
value of its stock in that proporticn which the value of the stock which such
person sc owns bears to the value of all the stock in such corporation.

15B.2.4.2 The provisions of this subparagraph may be
illustrated by the following example:

Example: Brown, an individual, owns &0 shares of the 100 shares of the
only class of outstanding stock of cerporation P. Smith, an individual, owns 4
shares of the P stock, and corporation X owns 36 shares of the P stock.
Corporation P owns, directly and indireectly, S0  shares of the stock of
Corperation S. Under this subsectlon, Brown is considered to own 30 shares of
the 8 stock (507100 X 503, and X is considered tc own 18 shares of the S stock
(36/100 ¥ 50). '

Since Smith does not own five percent (5%) or more in value of the P stock,
he is not considered as owning any of the S stock owned by P. If, in this
example, Smith’s wife had owned directly 1 share of the P stock, Smith (and his
wife) would each own 5 shares of the P stock, and therefore Smith (and his wife)
would be considered as owning -2.5 shares of the S stock {5/100 X 80).

B3
15B.2.5 Spouse.

15BE.2.5.1 Except as provided in subparagraph 15B.2.5.2 of this
secticn, an individual shall be considered to own the stock owned, directly cor
indirectly, by or for his spouse, other than_a spouse who is legally separated
from the individual under a decree ©f divorce, whether interlocutery or final,
or a decree of separate mailntenance.

15B.2.5.2 . Bn individual shall not be considered to own stock in
a corporation owned, directly or indirectly, by cor for his spouse on any day of
a taxable vear of such corporatiocn, provided that each of the following
conditions are satisfled with respect te such taxable year:

158.2.5.2.a Suech individeal dees not, at any time during
such taxable vear, own directly any stock in such corporation,

15B.2.5.2.8 Such individual is nct & member of the board of

directors or an emploves of such corporation and does neot participate in the
management of such corporation at any time during such taxable years.
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158.2.5.2.¢c  Not more than fifty percent (50%) of such
corporation’s gross income for such taxable year was derived from rovyalties,
rents, dividends, interest, and annuities.

15B.2.5.2.4 Such steock in such c¢corporation is not, at any
time during such taxakble vear, subject to conditions which substantially
restrict or limit the spouse’s right to dispose of such stock and which run in
favor of the individual or his children who have not attained the age of
twenty-one (21} vyears. The principles of subsection 1BA.2.2.3 of these
regulaticns shall apply in determining whether a condition is a conditien
described in the preceding sentence.

15B.2.5.3 "For  purpeses of subparagraph 15B.2.5.2 of this
secticn, the gross income of a corperation for a taxable year shall be
determined under I.R.C. § 61 and the regulations thereunder. The terms
“"royalties," "rents," "dividends," "interest," and "annuities" shall have the

same meanings such terms are given for purposes of I.R.C. § 1Z244(c).
15B.2.8 Children, grandchildren, parents, and grandparents.

158.2.6.1 an individual shall be considered to own the stock
owned, directly or indirectly, by or for his children who have not attained the
age of twenty-one (21) vears, and, if the individual has not attained the age of
twenty-one (21) vears, the stock cwned, directly cor indlrsetly, by or for his
parents.

15B.2.5.2 If an individual owns (directly, and with the
application of the rules of this section but without regard to this subsection)
stock possessing more than fifty percent {50%) of the total combined wvoting
power of all classes of stock entitled to voie or more than fifty percent (50%)
of the total value of shares of all classes of stock in a corpcoration, then such
individual shall be considered to own the stock in such corporation owned,
directly cr indirectly, by or for his parents, grandparents, and chilidren  who
have attained the age of twenty-one (21} vyears. In determining whether the
stock owned by an individual possesses the reguisite percentage of the total
combined veting power of all classes of stock entitled to vote of a corporation.

15B.2.6.3 For purposes of West Virginia Code § 11-13C-14 and
Sections 110-13C-15 through 110-13C-15C of these regulations, a legally adopted
child of an individual shall be freated as a child of such individual by blood.

15B.2.6.4 The provisions of this paragraprh may be illustrated

by the following example: —
=
Example: (a) Facts. - Individual .F owns directly 40 shares of the 100
shares of the only class of stock of Z Corporation. His scon, M (20 years of

age), owns directly 30 shares of such stock, and his son, A (30 years of age;,
owns directly 20 shares of such stock. The remaining 10 shares of the Z stock
are owned by an unrelated person.

{(b) F‘s ownership. - Individual F owns 40 shares of the I stock directly
and is considered toc own the 30 shares of 2 stock owned directly by M. Since,
for purpcses of the more—-than-30% stock ownership test contalned in subsecticn
15B.2.6.2, F is treated as cwning 70 shares of 70% of the total voting power and
value of the 7 stock, he is also considered as owning the 20 shares ownead by his
adult son, A. Accordingly, ¥ is considered as owning a total of 90 shares of
the Z stock. )

(c) M’s cwnership. - Minor son, M, owns 30 shares of the 2 stock directly,
and is considered to own the 40 shares of 2 stock owned directly by his father,
F. However, M is not considered to ocwn the 20 shares of Z stock owned directly
by his brother, A, and censtructively by F, because stock constructively cwned
by P by reascn of family attribution 1s not considered as owned by him for
purposes of making ancther member of his family the construcktive owner of such
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stock. See Section 15B.3.2 of these regulaticns. accordingly, M owns and is
considered as owning a total of 70 shares of the 2 stock.

(d) A‘s cwnership. - Adult son, A, owns 20 shares of the Z stock directly.
Since, for purposes of the more-than-50% stock ownership test contained in
subsection 15B.2.5.2 of this section, & is treatsd as owning conly the 2 stock
which he owns directly, he deoces nct satisfy the condition precedent for the
attribution of Z stock from his father. Accordingly, A is treated as owning
only the 20 shares of 2 stock which he owns directly.

15B.3 Operating rules and specilal zules.

158.3.1 In ganeral. - Except as provided in paragraph 158.3.2 aof this
section, stock constructively owned by a person by reascn of the application of
paragraphs 158.2.1 through 1$B.2.6 of this section shall, for purposes of
applying such paragraphs, be treated as actually owned by such person.

153.3.2 . Members of family. - Stock constructively owned by an
individual by reascn of the application of paragraphs 15B.2.5 or 15B.2.6 of this
section shall not be treated as owned by him for purposes of again applying such
subsections in order to make anothsr the constructive owner of such stock.

15B.3.3 Precedence of option attribution. - For purposes of this
section, if stock may be considered as owned by a person under paragraph 158.2.1
of this section (relating to cption attribution) and under any other paragraph
of such section, such stock shall be considered as owned by such person under
subsection 15B.3.1 of such paragraph.

158.3.4 Zxemples. -- The provisiens ¢f this paragraph may be
illustrated by the fellowing examples: T -

Example (1} A, 30 years of ag2, has a 90% interest in the capital and
prefits of a partnership. The partnership owns all the outstanding stock of
corporation X and X owns 60 shares cf the 100 outstanding shares of corporation
¥. Under paragraph 15B3.3.1 of this section, the 80 shares of Y constructively
owned by the partnership by reascn of paragraph 158.2.4 of this section is
treated as actually cwned by the partnership for purposes of applying paragrazgh
15B.3.2 of these regulaticns. Therefore, A is considered as owning 54 shares of
the ¥ stock (90% cof &0 shares).

Example (2): Assume the same facts as Iln Example (1}. Assume further that
B, who is 20 years of age and the brother of A, directly owns 40 shares of Y
stock. although the stock of Y owned by B 1s considered as ownsd by C {(the
father of A and B) under subpiragraph 15B.2.5.1 of this section, under paragraph
15B.3.2 of this secticn such stogk may not be treated as cwned by C for purposes
of applying subparagraph 153.2.6.2 of this section in order to make A the
constructive owner of such stock. ) )

Example (3): assume the same facts. assumed for purposes of Example (23},
and further assume that C has an oPtion to acqguire the 40 shares of Y stock
owned by his son, 3. The rule contained in subparagraph (2) of this paragraph

doces not prevent the reattribution of such 40 shares tc A because, under
subparagraph (3} of this paragraph, € is considered as owning the 40 shares by
reason -of option attributicon and not by reasen of family attributicn.
Therefore, since A satisfies the more-than~-%0% stock ownership test contained in
paragraph 153.2.6.2 ©f this section with resvest to ¥, the 40 shares of Y stock
constructively owned by C are reattributed tc A, and A is considered as cwning a
total of $4 shares of ¥ stock.

158.4 Special rule.
158.4.1 In gengéral, - If the same stock of a corporation is owned by

two {2) or more psrsons, then such stock shall be treated as owned by the person
whose ownership of such stock results .in the corporation being a compenent
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member of a cont¥olled ¢roup on a December thirty-one which has at least one (1)
other component member on such date.

15B.4.2 Component member cof more than ong {1l) group.

158.4.2.1 1If, by reason of paragraph 158.4.1 of this section, a
corporation would (but for this subsaction) become a component member of more
than one (1) ccntrolled group on a December thirty-one, such corporation shall
be treated as & component member of only cne (1) such controlled group on such
date. The determination as to which group such corporaticon 1s treated as a
component member of shall be made in accordance with the rules contained in
subparagraphs 15B8.4.2.2, 15B.4.2.3 and 15B.4.2.4 of this section.

18B.4.2.2 In any case in which a corporation is a component
member of a controlled group of corporaticons on a December thirty-one as a
result of treatiny each sHare ©f i¥s stock as owned only by the perscn who owns
such share directly, %then each such share shall be treated as owned by the
person who owns such share directly.

15B.4.2.3 If the application of subparagraph 15B.4.2.2 of this
section does not result in a corporaticn being treated as a component member of
only cnz (l} controlled group on a December thirty-one, then the stock of such
corporation described in paragraph 15B.4.1 of this sectien shall be treated as
owned by the one person described in such paragraph who owns, directly and with
the application of the rules contained in paragraphs 18B.2.1, 153.2.2, 15B.2.3,
and 15B.2.4 of this section, the stock possessing the greatest percentage of the
total value of shares of all classes of stock of the corporation.

15B.4.2.4 If the application of subparagraphs 15B.4.2.2 or
158.4.2.3 of this section does not result in a corporation being treated as &
component member of only one (1) controlled group of corporations on a December
thirty=-cne, then the determinatipn of that group of which such corperation is to
be treated as & compcnent member shall be made by the Tax Commissioner unless
such corporation files an electicn as provided in this subsection. The electicn
shall be in the form of a statement, signed by a person authorized to act on
behalf of such corporation, designating the group in which the corporation has
elected to be included. The statement shall provide all the information with
respect to stock cwnership which is reasonably necessary to satisfy the district
dirsetor that the corporation would, but for the election, be a component member
of more than one (1} cecntrolled group. The statement shall ke filed on or
before the due date (including extensions of time) for the filing of the income
tax return of such corporation for the taxable year. However, in the case of an
elesction with respect to December 31, 1990, the statement shall be considered as
timely filed Lf.filed on or before Decsmber 15, 1991. Once filed, the election
ig irrevocable and effective until subparagraph 153.2.5.2 or subparagraph
158.2.5.3 of these zegulations apply or until there is a substantial change in
the stock ownership of such corporation.

153.4.3 Examples. - The provisions of this section may be illustrated
by the following examples, in which each corporation referred o uses the
calendar Yedr as its taxable year and the stated facts are assumed tc exist on
each day of 1990 (unless otherwise provided in the example):

Example 1: Jcnes cowns all.the stock of corperation X and has an optien to
purchase from Smith 21l the outstanding stogk of corporation Y. Smith owns all
the outstanding stock of corporation Z. Since the Y stock is considered as
owned by two ({2) or more persons, under slbparagraph 15B.3.2.2 of this section,
the Y stock is treated as owned only by Smith since he has direct ownership of
such stock. Therefore, on becember 31, 1590, ¥ and 2 are component members of
the samge breother-sister controlled group. If, however, Smith had owned his
steck in corporation 2 for less than one-half (1/2) of the number of days of Z's
1950 .taxable year, then under paragraph 15B.2.1 of this section the ¥ stock
would be tresated as cwned only by Jones since his ownership results in Y being a
component member of a controlled group on December 31, 1950.
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Example 2: Individual H owns directly all +the outstanding stock of
corporation M. W (the wife of H) owns directly all the outstanding stock of
corporation N. Neither spouse is considered as owning the stock directly owned

by the cther because each of fhe conditions prescribed in subparagraph 158.2.35.2
of this section is satisfied with respgct to each corporation’s 1990 taxable
year. H owns directly 50% of the only c¢lass of stock of corporation P and W
owns the remaining 40% of the P stock. Under subparagraph 15B.4.2.3 of this
section, the stock of P is treated as owned only by H since H owns (directly and
with the application of the rules centained in paragraphs 158.2.1, 15B.2.Z,
18B.2.3, and 15B.2.4 of this section) the stock possessing the greatest
percentage of the total. value of shares of all <¢lasses of stock of P.
2ccordingly, on December 31, 1990, P is treated as a component member of a
brother—-sister grour consisting of M and P.

Example 2: Unrelated individuals A and E each owns one-half (1/2) of all
the outstanding stock of cormoration R, which in turn owns 70% of the only class
of outstdnding stock of corperatlion S. The remaining 30% of the stock of
corporation § is owned by unrelated individual €. Under the attribution rule of
subsecticn 158.2.4 of this section, A and B each is cocnsidered as owning 35% of
the stock of corperatlon §. accordingly, since 5 or fewer persons own at least
80% of the stock of corporations E and 8 and also own mere than 50% identically
(A and B’s identical ocwnership each is 35%), on December 31, 19390, corporations
R and S are treated as component members of the same brother-sister controlled

group.

§ 110-13C-15C. Franchised corporaticns.

1s5¢.1 In general. - For 'purposes of subparagraph 15.2.2.4 of these
regulations, a member of a controlled group of corporaticons shall ke considered
to be a franchised corporation for a taxable year if each of the following
conditions is satisfied feor one-half (1/2) (or more) of the number of days
receding the December thirzy-cne included within such taxable year (or, if such
taxable vear dees not include a December thirty-one, for one-half (1/2) or more
of the number of days in such taxable year preceding the last day of such year):

15C,1.7T" sSuch member is franchised to sell the products of another
member, or the common owner, ©f such controlled group. -

18C.1.2 More than fifty percent (50%) (determined on the basis of
cost) of all the goods held by such member primarily for sale to its customers
are acguired from members or the common owner of the controlled group, or both.

15Cc.1.3 The stock._of such member is to ke scld to an employee (or
emplovees) of such member pursuant to a bona fide plan designed tec eliminate the
stock ownership of the parent corporation (as defined in Section 110-13C-15AR.2.1
of these regulations) or of ths commen owner (as defined In Section
110-13C-15A.2.3 of these regulations) in such member.

15¢.1.4 Such employee owns (or such emplovees in the aggregate own)
directly more than ftwenty percent (20%) of the total value of shares of zll
classes of stock of such member. For purposes of %£his subsection, the
determination of whether an employes (or employees) owns the requisite
percentage of the total value of the stock of the member shall be made without
regard to Section 110-13C-158B.2 of these regulations, relating to certain stock
treated as excluded stock. Furthermore, L1f the c¢orporation has meore than ons
{1y class of stock outstanding, the relative. voting rights as betwesn each such
class of stock shall be disregarded In making such determination.

15C.2 Plan for elimination of steck cownership.
15C.2.1 & plan referred te in paragraph 18C.1.3 of this section must:

15C.2.1.1 Provide a resasonable selling price for the stock of
the member, and : - - - - - - -

g3
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i5c.2.1.2 Reguire that a portion of the employee’s compensation
er dividends, or both, from such member be applied te the purchase of such steock
{or to +the purchase of notes, bonds, debentures, or similar evidences of
indebtedness of such member held by the parent cerporation or the common ownerj.

It is not necessary, in order to satisfy the reguirements of gsubparagraph
15C0.2.1.2 of this sestion, that the plan reguire that a percentage of every
dollar of the comp2nsztion and dividends be applied to the purchase of the stock
{or the indebtedness). The requirements of such subsection are satisfied if an
otherwise gualified plan provides that under certain specified conditions (such
as a reguirement that the member earn a specified profit) no portion of the
compensation and/or dividends need be applied to the purchase cf the stock (or
indebtedness), provided such conditions are reasonable.

15C.2.2 A plan for the elimination of the stock ownership of the
parent corpcration or of the common owner will satisfy the requirements of
paragraphs 13C.1.3 and 15C.Z2.1 of this section even though it does not reguire
that the stock of the member be sold to an employee (or employees) if it
provides for the redemptiocn of the stock of the member held by the parent or
common owner and under the plan the amount of such stock te be redeemed during
any period is calculated by reference tc the profits of such member during such
pericd. . LT : -

i
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7 .
SUMMARY

116 C.S.R. 13C is ‘being amended by adding Subsection

110-13C-4b.8a and Section 110-13C-8a. Subsection 110-13C-4b.8a

provides necessary guidance on the application of the recapture tax
Virginia Code § 11-13C-8a upon multiple party

imposed by  West
Section 110-13C-8a provides

projects and multiple year projects. .
necessary guidance on when the recapture tax cotherwise applies when

thare is a loss of jcbs and/or a premature cessation of use oI

qualified investment property.
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KEN HECHLER

& e G WILLIAM H. HARRINGTON
Secrotary of State ' FZ] R WL Chisf of Staff
MARY P, RATLIFF R - JUDY COCPER
Deputy Secretary of State - T Diroctor, Administrative Law
A RENEEGOE = STATE OF WEST VIRGINIA DONALD R. WILKES
Deputy Sacretary of Stats ] Dirgctor, Corporations

SECRETARY OF STATE

CATH?H'NE FREROTTE Building 1, Suite 157-K {Pius ail the voluntesr
Executive Assistant 1900 Kanawha Blvd., East help wa can gat)

FAX: (304) 558-0900
Corporations: (304) 558-8000

August 8, 1984

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: &State Tax Division

RULE: Amendments, Series 13C, Business Investment and Jobs Expansions Tax
Credit, Small Business Tax Credit, Corporaie Headgquarters Relocation Tax
Credit

DATE FILED AS AN EMERGENCY RULE: June 30, 184

DECISION NO. 11-84

Following review under WV Code 29A-3-15a, it is the decision of the Secretary of State

that the above emergency rule be appreved. A copy of the complete decision with
required findings is available from this cffice.

KEN HECHLER
Secretary of State
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MARY P. RATLIFF ' e , ’ JUDY COOPER
Deputy Secratary of Slate ’ e Director, Administrativa Law
A. RENEE COE o STATE OF WEST VIRGINIA DONALD R. WILKES
Deputy Sacratary of State ‘ Direct ooration
o SECRETARY OF STATE yocter, Comeraions
Exewme’liif;@’ﬁ - Building 1, Sulte 157-K {Plus all the volunteer

1900 Kanawha Bivd., East help wa can get)
Telophene: (304) 558-8000 Charlestorr, WV 25305-0770 ;
Cerparations: (304) 558-8000 i od saeeer

DEC!SION EMERGENCY RULE DECISION
(ERD 11-94)

AGENCY: State Tax Division ,

RULE: Amendments, Series 13C, Business Investment and Jobs Expansicn
Tax Cradit, Small Business Tax Credit, Corporaie Headguarters
Relgcation Tax Credit

FILED AS AN EMERGENCY RULE: June 30, 1284

par. 1 The State Tax Division (Divisicn) has filed the above amendmenis to an existing
rule as an emergency rule.

par. 2 West Virginia Code 29A-3-a requires the Secretary of State to review all
emergency rules filed after March 8, 1986. This review requires the Secretary of

State to determing if the agency filing such emergency rule: 1) has complied with
the procedures for adopting an emergency rule; 2) exceeded the scope of its
statutory authority in promulgating the emergency rule; or 3) can show that an
emergency exists justifying the promuigation of an emergency ruie.

par. 3 Following review, the Secretary of State shall issue a decision as to whether or not
such an emergency rule should be disapproved [(29A-3-a(a}].

par. 4 (A} Procedural Compliance: WV Code 28A-3-15 permits an agency to adopt,
amend or repeal, without hearing, any legislative rule by filing such rule,
along with a statement of the circumstances constituting the emergency,
with the Secretary of State and forthwith with the Legislative Ruie-Making
Review Committee (LRMRC).

par. 5 If an agency has accemplished the above twe required filings with the appropriaie
supperiing documents by the time the emergency rule decision is issued or the
axpiration of the thirty-five day review period, whichever is socner, the Secretary
of State shall rulg in faver of procedural compliance.




par. 6

par. 7

par. 8

par. ¢

par. 10

par. 11

par. 12

The Division filed this emergency rule with supporiing decuments with the
Secretary of Staie June 30, 19294 and with the LRMRC June 30, 19¢4.

It is the determination of the Secretary of State that the Division has complied with
the procedura!l requiremenis of WV Code §29A-3-15 for adoption of an emergency
rule.

(B) Statutory Authority -- WV Code §11-13C-8a(c) reads:

The tax commissioner shall file in the West Virginia register by the First day of July,
1994, an emergency legislative regulation explaining how the rules in this section shall
be applied in the case of projects certified under §11-13C-4b of this article.

It is the determination of the Secretary of State that the Division has not exceeded
its statutory authority in promuigating this emargency rule.

(C) Emergengy -- WV Code 29A-3-15(g) defines "emergency” as follows:

(g) For the purposes of this section, an emergency exists when the promulgation of a
rule is necessary for the immediate preservation of the public peace, health, safety or
welfare or is necessary to comply with a time limitation established by this code or by
a federal statute or regulation or to prevent substantial harm to the public interest.

There are essentially three classes of emergency broadly presented with the above
provision: 1) immediate preservation; 2) time fimitation; and 3) substantial harm,
An agency need only document to the satisfacticn of the Secretary cf State that
there exists a nexus between the proposal and the circumstances creating at least
cne of the above three emergency categoriss.

The facts and circumstances as presenied by the Division are as follows:

When the Legislature on March 12, 1984, enacted Committee Substitute for HB
4023, it amended WV Code §11-13C-15 and enacted WV Code §11-13C-8a.
Section §11-13C-8a(c) requires the Tax Commissicner to file in the West Virginia
Register by July 1, 1994, an emergency legislative regulation explaining how the
rules in Section §11-13C-8a are tc be applied in the case cf projects certified
under Section §11-13C-4b. This emergency rule satisfies the legislative
reguirements. :



par. 13

par. 14

par. 15

The Division furiher states in its summary of this rule:

110 C.8.R. 13C is being amended by adding Subsection 110-13C-4b.8a and
Section 110-13C-8a. Subsection 110-13C-4b.8a provides necessary guidance on
the application of the recapture tax impesed by WV Code §11-13C-8a upon
multiple party projects and multiple year prejects. Section 110-13C-8a provides
necessary guidance on when the recapture tax otherwise applies when there is a
loss of jobs and/or a premature cessation of use of qualified investment propery.

it is the determination of the Secreiary of State that this proposal qualifies under

the definition of an emergency as defined in §29A-3-15(g). . . mandated by the
Legislaiure.

This decision shall be cited as Emergency Rule Decision 11-24 or ERD 11-94 and
may be cited as precedent. This decisicn is available from the Secretary of State

and has been filed with the State Tax Division, the Attorney General and the
Legislative Rule Making Review Commission.

KEN HECHLER
Secrstary of State

Entered
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