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STATEMENT OF CIRCUMSTANCE

Other than making technical correcticns, the amendments clarify the
court ordered changes in the distributicon of the additional tax in coal and
discuss successor liability for taxes.
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2. Explanation of above estimates:

There should be no fiscal impact on Departmental expenses.

3. Cbhjectives of these rules: .. . _ . I

The regulaticons explain and clarify the Severance Tax imposed by W. Va.
Code § 11-13A-1 et. seg.

4, Explanation of Overall Economic Impact of Proposed Rule.
A, Economic Impact on State Government.
There should be no economic impact.
B. Economic Impact on Political Subdivisions; Specific Industries;
Specific greups of citizens.

The economic impact will vary between the counties depending upon
in which c¢ounty the cocal is embedded prior to severance.
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August 2, 1981

To Whom It May Concern:

Title of Rule: ferverance Tax
Title Number: : 110
Series Number: - 134

Pursuant to West Virginia Code § 5F-2-2{a), the undersignrad
hereby consents Lo the filing of the forsgoing rule.

Signed this.2Znd day of August, 1921,

(L

Frederick williams, Jr.
ratary, Tax and Revenus




C. . Economic Impact. on Citizens,/Public at Large.

There should be no economic impact.

Date: August 2, 1991 Ll S .

Signature of Agency Head cor Authorized Representative . -

Frederlck Wllllams Jr.
Stat Tax Comm1551oner
partment of Tax and Revenue
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August 9, 1991.-

T0: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: STATE TAX DIVISION

LEGISLATIVE RULE TITELE: SEVERANCE TAX

Authorizing statute(s} c1tatlon W. Va. Code §§ 11-1C-5 and
11-13A-23(b) — ]

a. Date filed in State Reglster w1th Notlce of Publlc Comment
Period: July 1, 1991

By

k. What other nctice, including advertising, did vyou give of
the hearing? Regulaticns meiling list attached

<. Date of public comment perlod July 1, 191 threough
August 1., 1991

d. Attach 1ist cf perscns who appeared at hearing, comments
received, amendments, reasons for amendments.

Attached X . No ceomments received ) P

e. Date you filed 1in State Register the agency approved . .. .
proposed Legislative Rule £ollowing public hearing: (be .
exackt) August 9, 1991 e L . -

f. . Name and phone number of agency person to ccntact for

additional informaticn: John Montgomery - 348-5330
Robert Wilsen - 348-5330 . : ,

If the statute under which ycu promulgated the submitted rules
requires certain findings and determination to be made as a
condition precedent to their promulgaticn;

a. Give the date upon which you filed in the State Register a
notice of the time and place of a hearing for the taking of
evidence and .a general description of the issues to be
decided. .

N/A , , _ , —




Date of hearing:

and determinations required together with the
therefor? - o L

.0On what date did you file in the State Register the findings

reasons

Attach findings and determinations and reasons:

Attached:
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COMMENTS AND RESPONSES TO
SEVERANCE TAX REGULATIONS

COMMENT 1: e e
GENERAL: Objection to characterization of proposed changes as
technical .._corrections. Changes are viewed as "new"

interpretations, which c¢ontradict settled interpretations and
Statements of «current law, designed to bolster 1litigating
positions. .

RESPONSE: . The Department has _ attempted to make minor

corrections to clarify the policy it has announced. and followsd
since the impcsition of the Severance Tax in place of the old
business and occupation tax. The changes relate toc positions which
have already been adopted in letter rulings and published technical
assistance advisories and simply attempt to clarify the
pre-existing regulatory interpretation.

COMMENT 2:

e i L o m e weme Rk g e i ok L.

110 C.5.R. 13A, § 2a.5.2:  Objection tc clarification of the use
of the term resale as including both the initial sale or resale of
coal severed in ancther state and processed in West Virginia.

RESPONSE: The Degpartment is attempting to clarify the intent
of the Legislature in enacting W.Va. Code § 11-13A-2(b)(13). To
adopt their interpretation would render the statute meaningless as
it references the situation of the taxpavyer severing outside the
State for further processing inside the State. Clearly, resale
must encompass an initial sale or there would be no need to
reference the taxpayer who brings his own coal into the State for
further processing activities and subsequent sales which are
subject to severance tax.

COMMENT 3:

110 C.S.R. 13A, § 4.1.1: _ Objection to  the addition of
"blending” in the regulatory definition of those treatment
processes cconsidered as mining under W. Va. Code § 11-13a-4(a)(1l).

RESPONSE:_ All the commentators characterize this addition as
being new to the regulation, when in fact the regulations have
always included a provision in 110 C.S.R. 132, § 5.1.1.2 stating
that a cocal broker, who blends cocal with other purchased coal and
loads and freeze itreats the coal, is subject tc severance tax on
the value added by his activities. The purpose c¢f enacting the
severance tax was to replace, using a value added basis, the
taxation o©f  natural rescurces under the production and
manufacturing classifications of the business and occupation tax.
Blending of coal was an activity taxed under these business and
occupation tax classifications and the Department has continued to
tax such activity. The commentatcrs have also taken the position
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that mine owners are the only entities subject to severance tax on
the value added by the treatment brocesses considered as mining.
The commentators further attempt to limit the application of the
Severance tax unless all of the activities listed as mining are
conducted at the same time in the sanme vicinity of the actual
Severance activity, being fully aware that all those activities are
seldom performed together, Taking this positicn completely ignores
the general tenor of the tax clearly expressed by the Legislature
in West Virginia Code §§ 11-13A-3(<¢) and 11-13A-2(b). Further, the
bosition of “the commentators is centrary to the way in which the
Department has administered the severance tax since its inceptiohn.
See attached Technical Assistance Advisory No. 90-003.

COMMENT 4:

110 C.S.R. 13A, § 4.7: ) . Objection to the clarification that
"outgoing freight charges include only those transportation costs
incurred subsequent to the completion of all treatment processes

considered as mining under the severance tax act and those-

treatment "processes necessary or incidental +thereto." The
commentator interprets this tc mean the Department would disallow
2 transportation deduction where a producer sells coal to a third
party processor FOB at the processor's plant.

RESPONSE: ' This is not_the intention of the inclusion of this
provisiocn. It is meant to clarify that integrated

producers/processors are not allcwed to deduct transportation
expenses incurred prior to point of sale of the coal they produce.
The Department has modified the regulation to provide that outgoing
freight charges include only those transportation costs incurred by
the taxpayer subseguent to the completion of all treatment
processes conducted by such taxpayer considered as mining under the
severance tax. ' '

COMMENT 5: U S e
110 C.5.R. 132, § 3.6: Cbkiection .to new allocation

proevisions designed to ascertain that pertion of producticn
activities occurring in West Virginia which is taxable pursuant to
W. Va. Code $§ 11-13A-2(b)(13) as being vague and offering no
guidance. T TTThTT/ T oL T

RESPQNSE: ] The Department has added this section to provide
that severance tax must be determined in a reasondable manner based
upon the facts and circumstances of the particular situation. The
rule is designed to give notice to taxpayers engaging in severance
activities across state lines that a portion of those activities
will be taxed. Given the great variety in circumstances under
which this situation cccurs, it is not practical to elaborate a
hard and fast rule. S -




COMMENT 6: e e S

The Department has received numerous comments regarding the
successor liability provisions.

RESPONSE: As _a result of the comments received regarding
successor liability provisions, the Department has deleted the
successor liability provisions in section 110 C.S.R. 13A, § 23 from
the Severance Tax Regulations for further development. '
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GASTON CAPERTON Charleston 25305 CHARLES O. LORENSEN
GOVYERNOR SECRETARY

TECHNICAL ASSISTANCE ADVISORY.
No. 90-003

Re: COAL PURCHASED OUTSIDE OF WEST VIRGINIA SUBJECT TO
SEVERANCE TAX CON VALUE ADDED BY TREATMENT PROCESSES
CONDUCTED IN WEST VIRGINIA .

Recently this Cffice received a letter reguesting a
technical assistance advisocry as to whether taxpayer's post
producticn treatment process activities +are .subject to West
Virginia Severance TaX when the taxpayer performs such activities
onn ceal taken from the ground in ancther state and purchased by
the taxpayer o be loaded for shipment in West Virginia. The
TaXpayer washes a small percentage of the ¢oal and runs all the
coal through a crusher where it is blended and then leocaded for

shipment by barge, rail or truck. The request for =a technical
assistance advisory was properly verified and . otherwise in
conformance witii the requirements for such reguests, See W. Va.

Code § 11-10-5x and TAA 86-00C1.
Taxpayer's letter prevides the following statement of facts:

X, Inc. is a Delawares corporaticon that
has its principal office in Morgantcwn, West
Virginia. X, Tnc. is engaged in the business
of buying and selling c¢oal and deces .not
itself own or operate . ccal mines, either
directly or through contract miners. - In
connection with its business, ¥, Inc. owns
and operates the X, Inc. Rail and River
Terminal (Terminal} located in Monongalia
County at which it receiwves <ozl purchased
from third parties and loads coal into rail
and river transportaticn facilities for s=sale
and shipment to its customers. Cccasionally,
coal is transperted by truck from the
Terminal when the river or rail facilities .
are not available.

At the Terminal, the coal purchased by
X, Inc. is samplied and analyzed. Less .than
10% of the purchased coal iz washed at a
small preparation plant located at  the
Terminal. All of the cozl is loaded for
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shipment by means o¢f three feed bins and a
conveyor system that moves the coal from the
stockpiles to the barge, rail car or truck.
The tThree feed bins are. used tc combine the
apprepriate portions of different gquality
ccal to meet the specifications of X, Inc.'s
customers. The conveyor system from the feed

bins contains a built-in crusher so that the

coal passes through the crusher whether it

needs.. to be crushed or noti. On occasion, .
during extremnesly cold weather, a )
freeze-proocfing process 1is applied to the

coal as it is loaded for shipment.

Most of the ceal purchased by X, Inc. is
purchased ECB the mine, and X, Inc. pays for
having the coal hauled tc the Terminal. X,
Inc. does not own or operate any facility
other than the Terminal for the” purpese of
receiving, handling and shipping ceal fo its
custenmers., - : -

West Virginia Cecde § 11-132-4 provides in part as follows:

{a) Treatment processes c¢eonsidered as
mining.-The  following treatment processes
(and the treatment processes necessary or
incidental thereto) when aprlied by the mine
owner or operator to natural resources mined
in this state shall be considered as mining
and part of the privilege taxed under this
article. {Emphasis supplied}.

(1) Coal.-In _the  case _ of coal:
Cleaning, breaklng, sizing, dust allaying,
treatment to prevent freezzng and loadlng for
shipment. : : B

The taxpayer contends that it is not subject to severance

tax when engadged in the treatment processes considered as mining
because those treatment processes wera not applied by the mine
owner or operator.

The West Virginia Department of Tax and Revenue determines.

that the Legislature did not intend te exclude such treatment
processes  from severance tax by its use of the phrase "when
applied by the mine owner or operator to natural rescurces mined
in this State"” in seitting forth thcose activities subject to the
privilege for which the severance tax is imposed.

The severance tax is impecsed by the provisions of W. Va.
Code § 11-13A-3(a) which states:
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Upon every person exercising the
privilege ¢f engaging or continuing within
this state in severing, extracting, reducing
to possession and producing for sale, preofit
or ceommercial . use any natural rescurce
product or products, there is hereby imposed
a tax in the amount teo ke determined by the
application of rates against the greogs value
of the articles produced, as shown Dby the

gross proceeds derived from the sale thereof -
by the proeducer, except as otherwise

provided, multiplied by the rates, in the .
classifications and according to . the
effective dates in gubsection (b) of this

section. - -

Subsection {c) o¢f W. Va. Code § 11-13A-3 provides as
follows: ' s

L

(c) Tax in addition to other taxes.-The
taxes imposed by this article shall apply to
all persons severing or processing (or both
severing and processing) natural resources in
+his state and shall be in addition to all
other taxes imposed by law.

The Legislature's use of the conjunction "or" <leaxly
indicates that the processing of natural resources . in this State
is subject to the severance tax even though such natural
resources may not have been severed in West Virginia. Further
evidence of the Legislature's intent to tax treatment processes
by all taxpayers (and not just when applied by the mine owner and
operator) is found in the. following definiticn of Ygross value”
under W. Va. Cocde § 11-13A-2{b}{5):

(6) "Gross wvalue" in the  case of .
natural resources means the market value of
the natural resource . product, in the
immediate vicinity, where severed, determined
after _application of = post -~ preduction

processing generally applied by the industry
to obtain commercially marketable or usable

natural resource. produscts. . For all natural
resources, "gross value” is to be reported as
follows:

® R &

(D} If severed natural resources are
purchased for the purpose of processing and
resale, . the gross value is the amount
received or receivable during the reporting
period reduced by the amount paid or payable
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to the taxpayer actually severing the natural
resource. _ I1f natural resources are severed
“outside. the @ state. of @ West Virginia and
brought inte the state of West Virginia by
the taxpayer for the purpose of processing
and resale, the gross wvalue 1is the amount
received or . receivable during the reporting
period reduced by the fair market value of
the natural resources of .sgimilar grade and )
guality and in the same condition immediately -
preceding the processing of the natural
rescurces.in this state. :

Clearly the Legislature .would not have inclucded the
provisions ia W. Va. Code § 11-13A-Z(b)(8)(D) if it d4did not
intend that activitias such as those the taxpayer engages in were
to be subject to West Virginia Severance Tax ugon the value added
through those treatment processes made subject to the privilege
taxed pursuant to W. Va. Code § 11-13A-4(a)({l).

This Depariment rejects the taxpayer's contention that the
processing .activity — referred to in W. Va. Code
§ 11-13A-2(B)(8)(D) applies only to the situation where a mine
owner or cperator purchases severed coal from another cperator
and processes the coal for resale. Ne such limitation is

expressed in the terms of gross value provisions of W. Va. Code
§ 11-13A-2(b)(8){(D) and such an interpretation would result in a
determination that the .Legislature intended fto limit the
provisions of W. Va. Code § 11-13A-4{a) in a fashion that would
violate other taxpayers' rights to egqual protection under the
United States Constitution.

. After examinaticon of the statutory lancuage involved it
cannot be found as a matter of law that the phrase "when applied
by the owner or operator" was meant to limit the application of
W. Va. Code § 11-13A-4 as opposed to merely clarifying that such
class was specifically to be included .in its  applicatien.
Therefore the Legislative _regulations promulgated Dby this
Department which address this issue are centrolling. Severance
Tax Regulations 110 C.S.R. 13A, § 3.5 provide as follows: _

3.5 Processing When Ngt Severed Bv
Taxpavyer.-When natural reso:rce products are
purchased from an unrelated party, or are
severed outside .this State _either by thes
taxpayer, or by another person from whom the
taxpayer purchases such products, £feor the
purpose of oprocessing such products in
activities which are deemed to be the
exercise of a privilege subject to the
severance +tax pursuant to Section 5 of these
regqulaticens, the taxpaver must report the




B e R

° "+ "Technical Assistance Adviscry No. 90-003 Fage 5

gross value of such processing according to
the following rules:

3.5.1. When the natural resource : B

preducts are purchased from an unrelated

party to be processed for resale, the gross

value subject +to tax shall be the amount

received by the taxpaver from the sale of the

processed natural resource product, reduced

by the amecunt paid or payable to the perscn "

actually severing the natural rescurca.

3.5.2 When the natural resource
product 'is severed by the taxpaver or a
related party outside of the 'State of West
Virginia, to be processed in West Virginia
for resale, the gross value subject %o the - o
tax shall be the amount received by the o
taxpayer from the sale of thé processed - -
natural resource product, reduced by the
gross value of the _unprocessed natural
resource product as determined under Sectiocn
3.5 of these regulations.

3.5.3 When the taxpayer purchases
natural rescurce products  or severs natural
resource . preducts outgide o©of the gtate of o
West Virginia and imports +those products, to : o
be preocessed in West Virginia for the purpose
of sale to related parties or to be used or
censumed in the taxpayers business, the
values determined under Secticn 3.5 of these : ) -
regulations shall be substituted for the ' S
amount received from the sale . of the
processed natural  resource product under
Subsections 3.4.1 and 3.4.2. ——

3.5.4 In no case may the taxpayer
owning natural rescurce products purchased or e
brought into the State of Wes® Virginia for . A
processing activities subject to the )
severance ftax pursuant to Section 5 of these
regulations <take a deduction or allowance .
from’ gross value for amounts paid to an L L
independent ceontractor te .. perform the B
processing services. -

For the foregoing reasous, taxrayers who process natural
resources which where  severed by the taxpayer or another party
outside cof this State, musk pay West Virginia Severance Tax upon
the value added tec +the natural resources by such processing
activities, When coal is purchased outside of .the State and .- _ .-
brought into the State and subjected to '"cleaning, breaking, '
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sizing, dust allaving, treatment to prevent freezing and leoading
for shipment," severance tax is due upon the difference in value
of the coal as determined by reducing the amount received by the
taxpayer from the sale of the processed c<oal by the amount paid
or payable teo the person actually severing the cocal.

State Tax Commissioner Charles 0. Lorensen has delegated
autherity to issue this Technical Assistance Adv1sory tc General

Counsel Dale W. Steager.

Q@Z‘ﬁvgg@w

Dale W. Steager
General Counsel

Datea: &= F= F0

-




WEST VIRGINIA COAL ASSOCIATICN

July 31, 1991 | o

Honorable L., Frederick Williams, Jr.
Secretary cf Tax and Revenue
State Tax Conm1ss;one*

Rocom WW~300 )

Sgate Capitol Bulldlng
Charlaston, West Virginia 25305 -

Re: 1991 Proposed Severance Tax Regulations

Dear Secretary Williams:

This lekter contains our written comments relating to
the proposed Severance Tax Regulations {Title. 1310, Seriss 13A}
filed in the State Register on July 1, 19391, These .comments
first summarize our general concerns respecting the proposed
Regulations. ~Next, we will comment upon the speciflc changes
of most concern to the West Virginia Cecal aAssociation.

A. General Comments

Whil we appreciate the _Department's .efforts to
prosoectlvely announce new interpratations of the Severaace Tzax
laws via proposed Regulaktions, the Asscociation 1s concerned
with the Department' s use of rulemaking to kolster what appear
to be lltlgatlng positions in areas of evolving disputes with
particular taxpayers. _ _ The propesad Regulations gdo not
implement or explain any recent statutory change—--and there
nave been numerous significant statutory changes of late
affecting members of . the Association. Instead, the proposed
Reguiations announce new interpretations respecting a statute
that is now sigx years old, and that has been the subject of
several prior sets cof leglsﬁa:1Ve regulations. '

We disagree with vour apparent characterization of the
circumscances under which the proposed Regulations were Zfiled.
In the Department's summary of the propesal Zfiled with the
proposed . Regulations  pursuant  to West Virginia = Code
& 29A-3-4(b), thre Department states as follows:

1301 Laidley Tower « ~Charieston, West Virginia 25301 « Telephone (304) 342-4153

WEST VIOGNA CoAL: VMOoRE IMPORTANT THAN EVERS
Welve Got A Job Te D!l




WEST VIRGINIA COAL ASSOCIATICN

#onorable L. Frederick Williams, Jr.
July 31, 19881 S,
rage 2

STATEMENT OF CIRCUMSTANCES

Other than making technical corrections,

rhe amendments -clarify the distribution of e
the tax on coal which is a result Zrem a

court order and discussas succassor
liahility for taxes. :

Many ¢f the specific concerns of Lthe 'Agssociation expressed
helow relate_neither to the distributicn of the tax on ccal nor
to successor liabkility. in our view, the proposed Regulations
attempt to expand the application 0f _the Sevarance Tax to
various activities not currently subJect £to the tax under the
terms oFf the statue and current ~regulations. Accordingly,

while the Department _charactarizes several potentially
significant . new Lnteroreuatlons of +the Severance Tax Act as
"cachnical corrections,” we view these interpratations as

substantive changes--inconsistent Wwith settled interpretations
and statements of the current law,

B. Specific Items of Concern

We now turn to specifie items of <c¢oncern EO the
Association regarding the proposed Re ulations. -
13 g , )

(1) 110-13A-2a.3.2: New Gross Value Dehe"m1natlon . T -

The proposed Regulations recdefine the Eterm "gross

value™, The underlylng statute,  West Virginia Code section

11-13A-2{0){6){D), in relavant part provides as follows:
If _natural . resources are severed
outside .the State of _West Virginla and
brought intc the State of West Virginia by

the taxpaver for the purposs of processing .
and resale, the gross value iz the anount
received or receivaple during the reporting
period _reduced by the fair market value —of
the natural resources of gimilar gfade and
guality and in the same COPdlthh immediately
oreceding ” the processing o©f the natural

resources in th~575bale.7(QmDHaSls supplied)

The proposed Regulaticns reformulate this statutory provision
in relevant parzt as £ollows: - - :
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July 31, 1991 i
Page 3 s e

when the natural. resource product is
severed by the taxpayer or a related- party
outside the State of West Virginia, to be
processed .in West virginia for sale or
rasale, the gross value subject to the tax
=hail be the amount received by the taxpayer
from the sale of the processad natural
resource product, redueed by the gross value
0f the unprocessed natural resource product
as .defined under Secticn 2a.6 ©of  these
regulatiens. T

Prop. Reg. § 110-13A-2a.3.2 (1881l). The feformulation of the
statute and the insertion of the phrase "sale or" in the
proposad _Regulations constitutes a clear departure from, and
has nc support under, the statutory language. In essence, the
Depariment ~now interprets the terms "resale". . and “sale”
interchangsably, an interpretation that is refuted Dby the
statutory definition of "sale” in the Severance Tax Act. W.Va.

-

code § 11-13a-2(bk)(13). The term "rosale" does not mean "sale .

or resale" and we recommend £that you amend the proposed
Ragulations to restore the current ‘language. = '

oduckticn.

(2) 110-13a-4.1.1: Including Blending in 2r
_ .The proposed Regulations also .revise the regulatory
dafinition of the term "the producticn of coal.” The relevant
portion of the underlying statute reads as follows: - T

The following treatment ‘processes {and
viiosT .. the - treatment ‘progcesses ... necessary cr
.- . . ..jincidental thereto) when applied bY the mins

owner or operator t¢ natural rescurces mined
in this State shall ccnstitute as mining and
part of the privilege taxed . under this
article. _.

_ {1) Coal.--In the case of coal:
Cleaning, breaking, sizing, dust allaying,
rreating to pravent Ifreezing and loading for
shipment.

w.va. Cods § 11-13a-4(a){l). The proposed Regulations add to

the list of kLreatment procsesses considerad as mining:

e e e el J U - e e e, C e e B T e lm e w e amomaaw i - = - -

R - == - R - T B




WEST VIRGINLA COAL ASSCOCIATICN

Sonorable L. Frederick Williams, Jr.
July 31, 1991 . . . . ..
Page 4

It
i

The following treatment processses , .,
when applied by the mine owner or operator
o natural resources mined in this State
shall be considered as mining and part of
the privilege taxed:

-

4.1.1 Coal.-In the case. of coal, the
term "producticn of ccal" shall include all
activities and values _arising from the
gseverance or extraction of c¢cal and/or the
ordinary processing activities including
crushing, -working, cleaning, | drying,
sorting, sizing, blendingl,] dust alloying
[sic], lecading for shipment and fresge
treatment. When any of the activities are
performed, the value added to the ccal shall
bea c¢considered gross wvalus attributable to
the owner of the ¢oal taxable under the
ssverance tax.

Prop. Reg. § 110-13a-4.1.1 (1981). The insertion of the term
"hlending™ in the proposed Regulaticns again constitutes a
departure from past regulations. ~Morecver, this new provision,
if rétained, also conflickts on its face with West Virginia Code
section 11-123a-4{b) and proposed Regulation § 110-132-4.2.8,
both of which eXpressly exclude blending from the activities
covered by the .privilege of produciag coal. Accordingly, we
again recommend that the current Regulations be retained and
that the new proposal .be abandoned as being cconfusing  and
inconsistent with the statute. oo .

(3} 110-132-4.7: New Cutgoing Freight Deduction Limit.

The proposad Regulaticns also attempt Lo limit the
long-standing transportation deducticn without any relevant
statutory changs, as follows: L

, In <¢ertain instances, producers of
natural resource products are permitted to
deduct odutgoing freight - ¢charges _from the
gross preoceeds of sale or value Lo arrive at
taxanhle wvalue under the severancs tax.
Outgoing freight charges include. only those
TranspOrbatiCn CosScs 1lhcurra2d Ssupsecuent to
the ceomplsclon 0X all Creatmant Drocesses .
considerad as mining under the severance tax T
3C- anc LhcSe LreAtment processes .necsssary
or incidental thereto,
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Prop. Reg. § 110-132~-4.,7 {1881}, The effect ©f- the new
amendment 1is to disallow a transportation deduction where 2
producer (typically a small producer) sells coal to a third
party processor FOB at the processcr's planty Under current
law (and under the law predating the adoption of the Severance
Tax), outgoing <reight_ charges were an allowable deduction to
the preducer, Now, this proposed Regulation reverses the
Department's long-standing inkerpretation,  Because the new
restricticn constitutes a majer reversal without any underlying
lagislative change, we suggest that the Department strike the
new language and retain its long-~standing interpretation,

(4) 110-132-3.6: New Allocaticn Provision.

The proposed Regulatwons add the following new
language: o e T I

In those ﬁnstances in whlcn the same
person partially procuces coal within West
Virginia and partially preduces coal without
West Virginia, a porticn of the gross
S ... proceeds .of .sale are taxable under the
" “'seve*ance tax ' e ' '

Prop. Rea § llO l3A 3 6 (19 ). Agaln, thls new langnace is
not contained in the statute nor 1s 1t necessarily impiied.
The current law provides . explicit - guidance ragarding
multi~Jjurisdicticnal issues, but does nct extend the imposition
of the tax to the kind of activities set forth in the proposed
Regulation. Moreover, this new rule .provides noc concrete
guidance other than stating that "a portion ., , . iz taxable."
Such a vague statement ~is 0f little practical use in
determining the reasconableness of the Department's apparently
expansive view o0f the Severance Tax let alcone in aiding
taxpayer compliance. - - ' : '

(5) 110-13A-23: Expansion of Successor Liability.

Furthermore, we wculd like to address the Department’s

successor - liability annduncement  embodis in  the Dproposed .
Saverance Tax Regulaticons asgs well as several other éroéosed
regulation £ilings this summer Prep. Reg. § 110-~13A-23 (1991)
(Severance Tax); see alsc Proy. "Reg. § 110-15-4.9 {1591}
{Consuwers Sa7es and Service Tax and Use Tax); 2rop. Reg.
§ 110-24-25 (1991} ..{Corporaticn Net Inc ome.,“ax) Prop. Reg,.
§ 110-23-11.3 (1991) (2usiness. Fran 'Ei* Tax); a'3'§ 110-19-15
(19391) (Scit. Drinks Tax}. ,7E?omAfa,vuecnﬂical ~standpoint, wa
quastion the wisdom of scattaring T the Tinterpretatidn of a

Y
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single statutory provision (W.Va. Ccde § 11-10-11(£f}) throughout

five c¢r more exhaustive

inconsistent amendments are
numerous provisions 1is in
background accompanying the

Tax Procedure and Adminlstrabion aAck.

sets of regulations. Chances for
high and complexity created by the
stark contrast to
1978 adoption of the West Virginia
Ses W.Va. Code § 11-10-1.

Perhaps mere importantly, from a substantive
standpoint, the successor 1liability provisions introduce new
ambiguities that c¢ould make 1t increasingly difficult and

cestly to
Virginia,. e

The amount of .
Virginia Code sectiocon
statute. The
forth  the Department's
l1izbility, in the fcllowing

23.9 The
extends to Laxes
operation of the
owner and any su
former cocwner. The
liability of the
interest,
that is due and
liability

because the former owner
at the time
inciludes .21l

returns
liability
interest, and ad

successor
11-10-11(£f) 1is not
proposed Regulations,
view o0f the

lizkility cf a

additions to

that is not due and

transfa2r " a Dbusiness  o¢or business assets 1in West

- -

iliability triggered by West
specifised in the
however, extensively set
amcunt cf succgessor
new section:

successcr
incurred in the ccurse of

business by the former
ccessor liabiliky of the

lizbilibty may includs any

former owner for tax, _
tax, and penalties }
rayable, and any such
pavable
has noit filed tax
regquired by law. The
"taXes, penalties,
diticons to tax, whether

assessed or unassessed against -the former
owner, without regard to whether a tax lien
has been issued or perfected against the

former owner, I:
a cartificate - £
stating that no

former owner,

former
certificate.

then
be. liable for the
owner  not

any former owner is given
rom the Tax Department .
taZ¥es are due from his
the successor shall. only
tax liability of his
coverad by the said

the legislativer.
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“23.9.1 " The liability ef a successor
includes taxes that are reguired by law to
be paid pricr to the sale or transfer of the
business, business assets, or stock of
‘goods, even if the llability of the Zormer
owner 1s not determined at the time of the
sale or transfer, However, if an audit
conducted after the sale or transfer shows a
daficiency for periods prior tc the sale or
transfer, the deficiency is a liabllity of

_the former owner and a liability of the
successor. : . .

Prop. Reg., § 110-13A-23.9 (1981). Accordingly, the proposed
Regulaticns broadly impese successor liability on amounts "not
determined at the time of the sale."™ If the Department fails
tc limit the open-ended amcunt of potential successor liability
set forth in the propesed Regulations, all informed purchasers
and sellers of businesses in West Virginia will be forced to
apply for pre-clesing clearance from the State Tax Department.
The delay caused by such ano11catwon processgng will increase
transaction c¢csts -and reduce the value of business properties
in the State, f the Department is forced to audit all selling
businesses, it will further strain (and result in a guestionable
deployment of) the Department's limited auditing resources.
Accordingly, the uwnecessahily broad successor liabilicy
provision is in our view of dubious merlb from the suandp01nt

cf comoTlance and administration.

The statute could be reasonakbly interpreted to apply
only to taxas remaining unpaid on: the date of the sale or

transfar that =zre disclosed In a £final assessment and on tax
returns £iled by the seller,. We believe that this is the

proper interpretation of section 11-10-11(%f), espescially since
the Code contemplates that the purchaser may protect itself by
withholding 50 much of the consideration as will satisfy the
tax, additions ‘and dinterest due. If (as under the proposad
Regulations) this_ withhelding amount cannot be fixed cor
reasonably estimated by a .purchaser, the statutory withholding
alternative is completely superflucus, L S

Purther, in our opinion, the statute should be viawed

f general tax principles. Under £federal income iax
a céroporaticon sells or trahsfers its assets to anocther
i the successor 1s not liable for the debts,

r
tax . debts, of the seller. Sea Atlas Tocol Co.
r, 614 F.2d 860 (3rd C?F;&,l980}- ~ There arz cour




VWEST VIRGINLA CROAL ASSCCIATIEN
BHonorable L. Frederick williams, Jr.
July 231, 19891

Page 8§

limited excepticns to this general rule: {1} the purchaser
agrees to assume the transferor's debts, {2) the transaction
amounts tc¢ a " consclidation or merger, (3) the ©purchasing

corporation is merely a continuation of the selling corporation”

and (4) the transaction is a fraudulent attempt to escape the
liability for the sellar's debts, See M. Saltzman, IRS

Practice & Procedure € 17.05 (Zd ed. 19917 We are unaware of

any states that would impose succassor lﬂacll_hy as broadly as
the proposed Regulations would, and we believe the IRS and
other states (like West Virginia in the past} have not suffered
unduly because of a reasonably limited view _of successor
liapility. In summary, we believe the costs far outweigh the
potential . benefits associated . with proposed . Regulation
§ 110-132-23.9. o o '

In addition t¢ our concerns raspecting the amount of
successor liability, we believe that some o¢ther successor
liability provisions could pkenefit by c¢larifying amendment,
For instance, " the ©proposed Regulations cdefine the term
"successor” {zhe party ~that incurs liability under
§ 11-10-11{£)) to include a perscen who *indirectly™ purchases
or succeeds to. a business, Prop. Reg. § 110~-13a-23.2 (1891).
We assume that the term "indirectly" relates to the tyvpe of
consideration ntilized  .in the transaction (e.g., money,
property and assumption of liabilities) and not the form of
ownership of the enterpriss. In other weords, we assume the
term "indirectly® as used in the preoposed . Rngu1at¢ons is not
intended tc pierce the corporate veill by imposing extraordinary
liability on sharehcolders or limited partners not otherwise
impesed under cgurrent tax laws, To clarify the proposed
Regulation, we recommend that the phrase "directly or
indirectly" be stricken and that the Department ktake any other
steps necessary to limit and otherwise clarify § 110-13a-23,2.

Ancther area o0f confusion involves the proposed
egulation's treatment cof business asset acguisitions. Secticn
1-10-11(f) expressly applies only to a person selling cut his
r its "business c¢r stock of goods, or ceases doing business.
owaver, the proposed " Regulations expand the types of
transacgions resulting in successor liability to include
certain sales of "business assets,” The proposaed Regulations
broadly define "business asseis" to include any asset of a
cocrporation, Prop. Reg. § 110-13a-23.4 (1991). The proposad
Regulations sesemingly 1limit successcr liability in connection
with the acguisition of business assets as fFollows: -

R
1
o
H
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_.A person who purchases or acguires a

. porticen of . . _._.business assets, . .-. may

~ - - - pecome -liable as a successcor where | he
purchases or acquires substantially all of
the business =assets .or steck of geeds  of
such business. If tEwo Or more parsons

. _purchase or acguire a business or stock of
goods, their l“ibllluy as successor is in
proportion to the wvalue _of  the Dbusiness
assets cor stock ¢f goods .accuired by such
person, :

Prop. Reg. § 110-13a-23. 37ﬁm4Wewras§umg that the only way a
succassor cculd beccme liabl under secticn 11-10-11(f) by
virtue of buying kusiness aqsets. of a c¢ompany that c¢egases
thereafter to engage in that business 1s where the successor
acqguires ®substantially all"™ of the business assets. If this
assumption is «correct, the proposed Regulation shnould be
clarified to explicitly so provide. If this assumption 1is
incorrect, the proposed Regulation, in our view, is extending
successor liability to .asset purchases completely bevond the
scope of t ne statute, S B C

1na11v, we believe that some -confusion r
propesad Regu;aCLOn § 110-132-23.11 coculd result zapsen
modification. Currently, the section provides: -~ e

23.11 The liability of a successor 1is

... determined by law and cannot pe avoided or

‘ .2 altered by coniracts or agreements between
e . .iio<.Zthe former owner. and successor, .- .Thus, a

iioL.zres.contract or other agreement, providing that
the purchaser, transferese, seller, & or

transfercr 1s or i1s not responsible for the

tax liability of the £former owner, or that

the former owner has no tag liabkility dees
-0 not albter the liabkility of the successor

Prop.  Reg., § 110-13A-23.X1 (1991)., While the .iIntent cf the
provision is clear——agreements among the parties &o not bind
the State in its collection efforts-~th language is
ovarbread. . We assume the proposed Regulation 1s not intended
to alter contractual arrangements between buyers and sellers of
businesses. ~Accordingly, the Department may wWish to add the
following language to tihe end of § 110-13A-23.1%:

r.
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Nothing in  this  Section ~11(0~132-23 1is

intended to affect buyers or sellers’.rights

to subrogation, indemnity or money damages

arising because of  the imposition of e
successor liability pursuant hersto,

We .believe +that each of the abcve-mentionad topics
warrant your immediate attenticn., We thanx you and. appreciate
this opportunity to_ provide written comments to these proposed
Regulations, If 'you have any gquesticons or desire’  any

additional information, pleass feel free to contact me.

Very truly ¥Yours,

Ik Polen
MP/prb

cc: Richard E. Boyle, Esguire V/ -
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The Honorable L. Frederick Williams, Jr.
Secretary and State Tax Commissioner N . .
c/o Legal Divisicn AR Aiis iy 2ivU s
Department of Tax & ‘Revenue o :
P.O. Box 1005 . o .
Charleston, WV 25324 1005

RE: COMMENTS ON PROPOSED LEGISLATIVE RULES REGARDING THE U
SEVERANCE TAX, CODE OF STATE REGUILATIONS, TITLE 110, . .
SERTES 13 .. . .. - _ o

Dear Secretary Wllllans.

This is to respectfully provide com.ments on the proposed -
severance tax legislative rules filed by your Department with the .
Secretary of State on July 1, 1991. 1In the Statement of Circum-
stances which aocompanled that filing, it was indicated that,
except for provisions relating to distribution of the tax on coal I
to local governments and successor liability rules (neither of =~ -~ .0-*7
which are addressed here), the other changes proposed would make = .
nerely “technical corrections.” Sl o - N o

Despite that characterization of the matters upon which the
following comments are made, important, substantive legal issues
are presented by the preposed changes and by the context of the
existing rules in which such changes would ke made.

- - i

More partlcularly, the #“technical” change fcund in new sec- .
tion 4.1.1, adding the term “blending” to the list of ordinary L
proce551ng activities which are included in the production of .. i
coal, is directly inconsistent with the governing statute. - As .
such, that proposed amendment also discloses other seriocus incon-
51sten01es between the present regulaticns and the governing
statute. . e -

The governing statute (W.Va. Cocde §11-13A-4) provides that
when the owner or operator of a coal mine also performs certain
precessing activities with respect to its own ccal or to pur- T
chased coal, thecse activities and the values added by virtue .. .. ..
therect shall be subject to the severance tax. . The treatment - Co
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processes identified by the Legislature as being included in coal
produotlon are "cleaning, breaking, sizing, dust allaying, treat-
ing to prevent freezing and lcading for shipment.”

The statute also allows the Tax Commissioner to add, by leg-
islative rule, any other treatment process to that llst ”whlch
with respect to the particular ocre or mineral, is not inconsis-
tent with the preceding subdivisions of this subsectlon (ay.” W.
Va. Code §11-13A-4{a)(5). :

In the apparent exercise of that authorlty, the Tax Commis-

sioner has previously added to the foregoing list, by legislative -

- rule, the treatment processes of crushing, worklng, drying and

sortlng.' Now the Tax Commmssxoner would propose to add #blend- .

ing” to that same list.

b

" Such latter amendment, now pending, is, however, directly at—j;TL_;j

odds with the governing statue for a number of reascons. First,
it is directly contradictory te the seceond subsection of sectlon
4 of the Code which provides, in pertinent part:

Unless such processes are otherwise provided for
in subsection (a), or are necessary or incidental to
processes provided for in subsection (a), the following
treatment processes shall not be considered as fmin-
"ing”: . . . .blending with other materials . . . . M.
Va. Code §11- 13A~-4(b). ' '

. Webster’s Unabridged Dictionary of the English Language
defines the term ”blending” to mean:

"« « « To mix (various sorts of grades) in order to
obtain a particular kind or quallty blend a 1little
- red paint with the blue paint. i )

Moreover, since, as a practlcal matter, there is no known
commercial application in which ccal of one grade is blended with
anything other than ccal of another grade, the blending of coal
of different grades and characteristics is clearly what the Leg-

islature contemplated in applylng the above quoted language to

coal. —

Therefore, and because such blending ¢f one grade of ceal
with another grade of coal is not otherwise provided for in sub-
secticn (a) of the statute, it is only permitted by subsecticn
(b) of the statute, to be included as mining if it can be said to
ke necessary or incidental to the treatment processes provided

for in subsection (a).
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Whether any activity 1s necessary or incidental to the
treatment processes described in subsection (a) depends on the

. status of the party applying that process, all as determined by

the provisions of subsection (a}. Specifically, the governing
statute’s language shows that the Legislature clearly intended
that certain treatment processes conducted by the owner or opera-
tor of a ccal mine would ke included in the pr1v11ege taxaple

- under the severance tax. What is egually clear is that the Leg-

islature did not intend that any other party {(not a mine owner or
operator) which simply handled coal it owned, and which conducted
scme but not all of the enumerated treatment processes in the
course of such handling, was engaged in the privilege subject to

"the severance tax.

These corollary conclusions arise naturally from a recogni-~ = 7
tion of the Legislature’s use of the limiting language #when .

applied by the mine owner. or operatecr” in describking the status
of parties which, when conducting the enumerated treatment pro-
cesses, would be subject tec the severance tax. It is to that

same end that the Legislature used the conjunctive #and” to join a

the list of treatment processes provided in the statute as part
of the privilege subject_to the severance tax.. .

The use of such terminclogy admits of no other censtruction
but that the Legislature intended the enumerated treatment pro-
cesses to be included in the severance tax privilege when all of
them were conducted by a mine owner or cperator. and not when scme
but not all were conducted by any other party in the course of
handling its own cocal. Therefore, whether blending is necessary
or incidental to the treatment processes, which are included in

.. the severance tax privilege, depends con the status of the person
QACOnductlng such blendlng as prov1ded in subsectlon (a} :

Upon recognltlon of the Leglslature s 1ntent aforesald it
becomes apparent that the context in which the presently pendlng
amendment would be inserted has been at odds with the governing
statute and the Legislature’s intent all alecng. Specifically,
the existing list of processing activities, included by the regu-
lations as being in the severance tax privilege, 1is presently

followed by the following sentence: e

. +« « When any of the activities are performed, the -
value added to the coal shall be considered grcss value
attributable to the owner of the coal taxable under the
‘severance tax. . C.S.R. §110-13A-5.1.1 (emphasis added).

Additionally, Example 2. which follows in secticn 5.1.31.2 of
the existing regulations, provides that a coal bkreocker which
bPlends coal with cother purchased .ccal, loads and freeze treats
that cecal, is subject toc the severance tax.
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Both of these provisions of the present regulation would
purport to impose the severance tax on many parties who simply

handle their own ccal but who are neither mine owners or opera-

tors nor engaged in the ordinary integrated series of coal pro-
cessing activities which include crushing, working, c¢leaning,
drying, sorting, sizing, dust allaying, leoading feor shipment and
freeze treating produced or purchased cocal. Rather, the governihg
statute provides that it is only a taxpayer performing all those
activities, in such circumstances, that is subject to the sever-
ance tax. - Ce e e :

with the governing statute, the propecsed addition of the term
#blending” to the list of treatment processes, includable in the
privilege taxable under the severance tax, should only be permit-
ted if the sentence after that listing, and the second example
that follows, are themselves amended to clearly preclude the
imposition of the severance tax on parties who simply handle
their own coal and who are not the owners or operators of coal
mines or persons engaged in the integrated series of treatment
proccesses., :

Attached to and made part of these comments is an excerpt of
the subject portion of the proposed rules on which the necessary
confeorming amendments are shown. If the amendments proposed in
the attachment are made, the amendment propcsed by the Department
of Tax and Revenue, to add #blending” to the list of treatment
preccesses included in the severance tax privilege, would have the
clarifying effect that the legislative rule-making processes is

oo intended to foster. 7 More importantly, however, it is only by

Therefore, in order +to bring the regulation intso harmony

making the amendments proposed in the attached excerpt that the -~

. subject regulation will be brought inte harmony and compllance
‘with the letter and intent of the governlng statute.

Respectlvely submltted

AWNKER ENERGY CORPORATION

L per

i By!
fZichael E. Cary®, Esq. and.
Bowles Rice David Graff
& Love

105 W. Burke Street
Marﬁlﬁsburg, WV 25401
Attachment ’
2370340dcc.91
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§LI0=13A-5, - §110-132A-4, _ Treatment Processes as Production

S+3 4.1 Treatment Processes Censtituting "ﬂininq. - The

following treatment processes listed in Subsections S+—%+=% 4.1.1

through 5+3+4 4.1.4 (and the treatment processes necessary or
incidental thereto) when applied by the mine owner or operator to
natural resources mined in this State shall be ceonsidered as mln-
ing and part of the privilege taxed: .-

S+3=4 4.1.1 Coal - In the case of coal, the term *produc-
tion of coal” shall include all activities and values arising
from the severance or extraction of coal and/or. the ordinary pro-

cessing activities including crushing, working, cleaning, drying, =

- sorting, sizing, bklendin dust allteyimg allaving, loading for

shipment and freeze treatment. When amy all of the activities
are performed, the value added to the coal shall be considered

gross value attrlbutable to _the owner of the ccal taxable under LT

the severance tax. - S -

33+ 4.1.1.1 Example - Company A, a coal producar, col-

tracts with Company B to have B extract the coal and deliver it
to Company C who crushes, cleans and loads the ccal for ship-
ment. In this instance, Ccmpany A would report the total gross
value, withcut any deductiecns for payments made te B and €, under
the severance tax. S o

5vi= 2 4.1.1.2 Example - Company A, a ceocal producer
extracts the coal and sells the coal to Company B for $20.00 a
ton who crushes, cleans and sells coal to Company C for $30. 00 a
ton. C, a coal brocker, blends the cecal with other purchased
ceal, loads. and freeze treats the coal. The coal is ultimately
sold for $35.00 a ton. Company A should report $20.0C a ton
under the severance tax. .Cecmpany B is required to report $10.00

"a ton under the severance tax and C would not be required to

report $5T00——=ton for severance tax purposes.
P - P

Production of coal will also include the severance, extrac-
tion and processing ccal fines, gob pilles, sludge ponds or other
coal wastes or rejects which, when processed are sold as coal, as
if such activities constltuted the initial preducticn act1v1ty.

237034180¢c.91
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Dear Commissiconer Wllllams

The following comments are submitted on behalf of our
client, Anker Energy Corporation, in connection with the Proposed
Legiglative Rules f£iled July 1, 1991, relating to Severance Tax and
which will affect those regulations currantly cited at 110 C.S.R.
124, § 1, 2t seg. (198%)._ All subseguent cites to the Code of
State Regulations will be to the Proposed Legwslatlve Rules.filed

July 1, 1991, e N _

These ccmments address the provisions of the Proposed
Rules which define treatment processes constituting mining, found
at 110 C.S.R. 134, § 4.1.1, and prescribe the treatment of freight
charges incurred by producers, found at 110 C.S.R. 133A, § 4.7.

1. Traatment Processes_Censtituting Mining . . - .

The Propecsed Rules add "blending" to the regulatcry list
of "ordinary processing activities" considered to be within the
term "production <f coall" 110 C.S5.R. .13 A, § 4.1.1 (formerly
§ 5.1.1). The existing regulation inexplicably cverlcoks the
statutory reference to "treatment processes" and seeks te broaden
the category to "ordinary precessing." The word "treatment" 1is a
significant part of the law and should not be overlooked. The
inclusion of "klending” as a treatment process by regulaticn
exceeds the statutory authority of %the Tax Commissicner to
premulgate rules and regulations since blending is not a coal
treatment process speolflcally described in the statute.. W. Va.
Cede § 11-132a-4(a) {1). B
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The law specifies that certain treatment processes when
applied by the mine owner or operator tc natural resocurces mined in
West Virginia are part of the privilege taxed under Article 13A.
In the case of cecal, the treatment processes designated by statute
are "cleaning, kbreaking, sizing, dust allaying, treating to prevent
freezing and loading for shipment." The statute alsc provides that
"treatment processes necessary or incidental" to the named
treatment processes are considered part of the privilege subject to
severance tax. Blending coal is not a treatment process. Blending
results from the way coal is handled and loaded in a particular
sequence for shipment to customers.. Slnce the statute has
designated only the addition of t*eatﬁent processes necessary or
incidental tc the specified activities, blending deces not fit that
category and may not ke pronerly included by regulatlon since it is
net among the items described in the law.

The Tax Commissioner wmay make all needful rules and
regqulations for the severance tax as provided in the State
Administrative Procedures Act. W. Va. Code § 11-10-5, However,
the principle is well established in West Virginia that rule-making
authority does not permit the promulgation of regulations that are
inconsistent with or go beyond the statute to which they apply.
Where a tax regulaticon is inconsistent 'with the statute, the
regulation wWill be rejected., See Ballard's Farm Sausage Inc. V.
Dailev, 162 W. Va. 10, 246 S.E.2d 285, 257-288 (1973).

We believe the Tax Commissicner has gone beyoend the

severance tax statute by designating '"klending” as a treatment o

preocess, - By the proposed amendment, the Tax Commissioner has
broadened the 1list of taxable treatment processes beyond those
designated and intended by the Legislature.

2. Freight Charges Incurred by Preducers o

The Proposed Rules continue to permit the producer to
deduct cutgeing freight. charges but limit the deduction to those
cutgoing freight charges incurred subsequent to-the completion of
all treatrnient pProcesses considered as mining under the Severance
Tax Act and those treatment processes necessary or incidental
thereto. © 110 C.S5.R. 132, § 4.7. "Producer!" is defined in the
rulss as "...every person who engages in the business of severlng,
extractlng, mining, guarrying, reducing to his possession and
producing for his sale, profit or commercial use any natural
resource products from his own land or from the land cf another
under a right or license granted by lease or contract. ‘e A
preoducer must have a direct interest in the minerals in place and
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look solely to mineral sales proceeds for his income from the
production.” 110 C.S.R. 132, § 2.13. Processcrs do not fall
within the regulatory definition of '"producer.™" The proposed
changes are not only inconsistent with the statute, but are in
conflict with other regulations.

a. The effect of the proposed amendment to Rule 4.7 is
to capture wizthin the severance tax base freight charges incurred
between the point of coal severance or proquctlon and the point of
cocal treatment or processing. This result is inconsistent with the
statute which provides that the severance tax is determined by the
application of specified rates _against the "gross wvalue of the
articles produced, as shown by the gross proceeds derived from the
sale thereof by the producer, except as otherwise provided."
W. Va. Ccde § 11-13A-3(a). In the case of natural resources,
"gross value' is defined as the market value of the product "in the
immediate vicinity, where seversd, determined after application of
post-production processing.,” Thls definition reflects a clear
legislative 1ntent that gross wvalue for the producer actually
severing the natural rescurce includes processing only when such
processing occurs in the immediate wvicinity where the natural
resource is severed and not at a leocation remcte from the place of
severance and requir*ng separate transpertation. The propesed
regulation results 1in dlsregardlng the "immediate vicinity"

language in the law. _ . _ .~ P

b, The proposed change to Rule 4.7 is inconsistent with
Rules 4.7.4 and 4.7.5. "Rule 4.7 would ncw prevent the "producer"
from deducting outgeoing freight charges when the producer extracts
the natural resocurce and sells it fto ancther party who appllies the
treatment processes and then resells the natural resource. Rules

4.7.4 and 4.7.5 permit the preducer to deduct outgoing freight””f-

charges where the producer pays or absorbs the cost of transporting
the natural resource to the purchaser (whc cculd be a processor).
Thus, the producer is entitled to deduct ocutgoing frelgh when
selllng to a processor, under §§ 4.7.4 and 4.7.5 which is lnconSLS-
tent with the amendment to Rule 4.7.

c. —. Tc the extent that the Severance Tax Act imposes a
tax on the privilege of severing natural rescurces and the tax is
based on the wvalue cf the natural resource [see W. Va. Code § 1i-
13a- 3(a)], the inability of a taxpayer to.deduct outgoing freight
results in an amount greater than the "value! of the natural
resource being taxed. To illustrate, the proposed change to Rule
4.7 would not permit the producer to deduct outgoing freight unless
the preducer also processes the natural rescurce. Thus, if the
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producer sells the raw natural resource to a processor and incurs
outgoing freight cecsts, the .producer cannct deduct his outgoing
freight from the amount subject to severance tax since his freight
expense did not occcur "following the completion of all treatment
processes <onsidered as mining." This will have a significant
detrimental 1mpact upen small coal. preoducers who doc not have the
f£inancial capability of censtructing or purchasing a preparation
plant to process their coal and whe must sell their coal to
processors. The producer under the foregeing circumstance will be
paying severance-tax for an amount exceeding the value of 1ts
natural resource at the point where production ends.

d. The proposed . amendment to Rule 4.7, governing
treatment of freight charges incurred by producers, results in
unegqual treatment amonyg taxpayers and violates the egual protection
regquirements of the Fourteenth Amendment to the Constitution of the
United States and analogous provisions of the West Virginia
Constituticon. Under amended Rule 4.7, a. producer who mines but
does not process a natural resource and whe sells the natural
resource ocut-of-state is entitled to value the natural resource at
the place where production ends and therefore is not regquired to
include outgeing freight in the severance tax base. However, a
preoducer. who mines but does not process.his natural resocurce and
whe sells the natural resource ¢ a processcr within the State of
West Virginia at a delivered price, is reguired to include his
outgeing freight expense in the severance tax base. The effect of
this regulation is unegual treatment of taxpayers exercising the

same business privilege. There is nc raticnal basis for this
different treatment, and the same clearly vioclates taxpayers'
rights to equal and uniform treatment under the law. See Milnot

Lonmpany v. Douglas, 452 F.Supp. 505 {(1978); Department of Fmplov-—

ment Securitv v, Manchin, 361 S.E.2d 474 (W. Va. 1887); and United )

Fuel Gas Companvy v. Batitle, 153 W. Va. 222, 167 S.E.2d 850 (1956%9).

= The proposed changes to Rule 4.7 are alse inconsls-

tent with the definition of "gross value" set forth in W. Va. Cocde

§ 11-132-2(b)(6) and 110 C.S.R. 13A, §§ 2.7, 2a.l et _seg. Gross .

value is determined where production and post—prodhc*lon processing
conducted in the immediate vicinity ends. . This permits a producer
to deduct outgoing freight from gross sales. 110 C.S8.R. 132,
§ 2.7. Proposed Rule 4.7 clearly 1s in conflict with this gross
value definiticn since Rule 4.7 gualifies the ability of the
producer . to deduct freight only when the producer has also
processed the natural rescurce. Gross value 1s further described
as "..the amount received or receivable by the taxpayer." W. Va.
Code § 11-13A-2(b)(6) and 110 .C.S.R. 13a, § 2za.l. The amount
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received or receivable by the producer, in the -case where the
producer incurs outgeing freight, is the sales price of the natural
rescurce and would not include outgomng frelght expense. There-
fore, the proposed Legislative Rule 4.7 is inconsistent with the

definition of gross value.

The State should not by regulation include in the
severance tax base transportation between a coal preducer and a
separately established and operating independent coal processcr.
Both the coal producer and the coal processor should be permitted
to deduct outgo;ng frelght The measure of the tax for. the coal
processor is as. stated in Rule 4. 1.1 Ythe value added tc the coal"
by the treatment processes determined to be part of coal production
under the severance tax law. Further evidence that Lransportatlon
betwesen a producer and a processor who are separately engaged in

business should not be part of the "gross value" or tax base 1is ..

found in the provision of the law which states that 1f natural
resources are severed ocutside West Virginia and transported into
the state .by a coal processor, the gross value 1s the amount
received or receivable from the processed coal reduced by the fair
market value of the coal 1ﬁmed1ate1y preceding processing.. W. Va.
Cecde § 11-132-2(6) (D). The concept and purpcse of the severance
tax is served by eliminating the transportation cost between
preoducer and processor so that the tax is based on the value or the
value added by the taxable privilege exercised whether it ke actual
severing coal or applying the treaemene processes to coal within
the terms of the statute. s : : - .

4~rfstonc1u510n Ajfj’ e e
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: We resuectfully request your consideration of . the
foregoing womments..with the _object of amending the Prorosed
Legislative Rules to make them consistent with the West Virginia
Cede and with other provisions of the Severance Tax regulations as
prorosed or which are currently in force. Our propodsal is to amend
the regulations to permit deduction of ocutgeing freight from the
severance tax base.for coal producers whether the producer is also
engaged In treatment processes considered as mining under W. Va,
Code § 11-13a-4(a){l) or not. "Such amendment must proviee uniform
exclusion of freicht from the severance tax base whether pald by

the producer or processor. Qutgoing freicht paid by a producer -

selling to a processcr should not be part.of the severance tax
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base, and incoming freight paid by a processor purchasing from a.

producer sheuld likewise be excluded from the severance tax base ko
arrive at the true value added by the processor.

Very truly yours,

G. Theomas Battle

GTB/BJP/k1lm .
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SEVERANCE TAX

§ 110-13A-1. General.

1.2 Type of Regulation. - These regulations are _agency approved

legislative regulations as defined in W. Va. Code § 29A-3-15.

1.2 Scope. - These agency approved Tegislative regulations explain and
clarify_the West U1rg1n1a Severance Taxes set forth at W. Va. Code § 11-13A-1 et

seq.

— - - PR

1.3 Authority. - These agency approved legislative regulations are issued
under the authority of W. Va. Code 8§ 11-13A-23(b) and 11-1C-5.

1.4 Filing date. - _ = ____
1.5 Effective date. -

1.6 Citation. - These agency approved legisiative regulations may be ¢cited
as 110 C.S.R. 13A, § . )

§ 110-13A-2. ~ Definitfons. - As used 1in thess regulations and unless the
context clearly requires a different meaming, the following terms shall have the
meanings ascribed herein, and shall apply in the singular or in the plural,

2.1 Cecal. - Tha term "coal" means and includes any naterial composed
predominantly of a solid, brittle, stratified, combustible carbonaceous rock
formed by the decomposition of vegetat1on conta1ning varying quantities of the
elements of carbon, hydrogen, oxygen and nitrogen. "Coal" shall include but is
not limited to peat Tignite, bituminous, anthracite and various intermediary
forms of coal. T S o s

‘ 2.2 Contract Miner. - The term "contract miner" means a person angaged as
an independent contractor in producing natural resource products which are owned
by another or cthers, as tangible personal property, immediately after they are
saverad, extracted, reduced to pessassien and produced.

2.3 Delegate. - The term "delegate™ in the phrase "or his delegate" when
used in reierence to the Tax Commissioner, means any officer or employee of the
Tax Department duly authorized by the Tax Commissicner, directly or indirectly,
by one or more redelegations of authority, to perform the function mentioned or
described in the Severance Tax Act or thessz reguiations.

2.4 Economic Interest. - The term "ecaonomic interest" for purpcses of the
Severance Tax Act s synonymous “with the economic interest required by 26 U.S.C.
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511 and in effect on December 31, 1883 which entitle the taxpayer tc a depletion
deduction for federal income tax purposes:. Provided, That a person who only
receives an arm's-length royalty shall not be considered as having an economic
interest for purposes of the Severance Tax Act.

2.4.1 An economic interest, for faderal income tax purposes, fis
possessed in every case in which a person has acquired by investment any
interest in mineral in place or standing timber and secures, by any form cf
legal relationship, income derived from the extraction of the mineral or
saverance of the timber, to which he must Tock for a return of his capital. “A
person who has no capital investment in the mineral deposit or standing timber
does not possess an economic interest merely because through a contractual
relation he possesses a mere economic or pecuniary advantage derived fraom
production. For example, an agreement between the owner of an eccnomic interest
and another entitling the latter to purchase or process the product wupon
production or entitling the Tlatter ito compensation for extraction or cutting
does not convey a depletable scenomic interest, )

2.5 Extraction of Ores or Minerals From 3the Ground. ~ The phrase
"extraction of ores or minerals from the ground" includes extraction by mine
owners or operators of ores or minerals from the waste or residue of prior
mining. : ' o

2.5.1 Extraction of ores or minerals frem the ground shall not
include the removal of natural g¢as from underground storage facilities into
which the natural gas has been mechanically injected following its initial
removal from the earth: Provided, That the appropriate severance tax was
reported and paid at the time the natural gas was produced, if such production
occurred in West Virginia.

2.5.2 Extracticn of ores or minerals from the ground shall not
include "landfill gas technology" by which gas or gaseous compounds are
extracted from sanitary landfill areas, which gas or compound was generated zs &
by-product of the materials composing the Tandfill.

2.5.3 Extraction of ores or minerals from the ground shall not
include the production of gas or gaseous compounds by any biomass decomposition
technolegies. o - Lz .

2.5.4  Extraction of ores or minerals from the ground shall include
the production of coalbed methane or coaibed gas. = -

2.6 Fiduciary. - The term "fiducfary" means and includes, a guardian,
trustee, executor, administrator, receiver, conservator or any person acting in
any fiduciary capacity for any person.

2.7 Gross Value. - The term "gross value™ in the case of natural resources
means the market value of the natural resource preduct, fn the immediate
vicinity, where severed, determined after application of post production
processing generally applied by the industry to cbtain commercially marketable
or usable natural resource producis. The value of natural resource products
produced shall be determined by the gross proceeds of szles in every instance in

which a bona fide sale of such products is made at the point where production
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ends, and whether soid at wholesale or retail. In determining the value of
natural resource products delivered to purchasers there may be deducted from the
gross proceeds of sales so much thereof as the taxpayer can prove to be actual
putgoing freight charges (pzid by him) from the point at which shipment
originates in this State to_the point of delivery. However, no deduction is
permitted for expenses incurred by him through the use of his own equipment in
transporting items produced. No deduction s permitted for expenses incurred to
transport items from the point of severance to the processing plant ( or loading
facilities), when treatment processes are considered part of the production or
mining taxable as such pursuant to W. Va. Code § 11-13A-4, Further, "o
deduction will be allowed for sales commissions, royalties, or other costis,
expenses or fees incurred by a producer and ultimately paid to third parties.
For a discussion of "gross value" see § 110~13A-3 of these regulations.

2.8 Mining. - The term "mining" includes nct merely the extracticn of ores
or mwnera]s from the ground but aiso those treatment processes considered as
mining under thes Severance Tax Act and those ‘treatment processes necessary or
incidental thereto. . B . : :

2.9 Natural Resource. - The term "natural resource” means all forms of
minerals {ncluding, bBut not 1imited to, rock, stone, limestone, coal, shale,
gravei, sand, clay, natural gas, oil and natural gas liquids which are contained
in or on the soils or waters of this State, and includes standing timber.

2.10 Partnership or Partner, - The term "partrership" includes a syndicate,
group, pool, joint venture, or other unincorporated crganization, through or by
means of which natural resources are severed, extracted, reduced to possessicn
and produced or prepared in this State for sa1e, profit or commercial use. The
term "partner” includes a member of such a syndicate, group, pool, Joint venture
or organization.

2.10.1 An unincorporated organfzation s a2 "partnership” under the
Severance Tax Act even though, for Federal income tax purposes, the members of
the unincorporated organization elect under I.R.C. § 761 to be excluded from
treatment as a partnership.

2.11 Person or Company. - The terms "person'" cr "company” are herein used
interchangeably and include any individual, firm, partnership, mining
partnership, jeint venture, association, corporation, trust or any other group
or combination acting as a unit, and the plural as well as the singular number,
uniess the intention to give a more Timited meaning is declared by the content.

2.12 Processed or Processing. - The terms "processed" or "processing” as
applied in the Severance Tax Act, does not include in the case of: :

2.12.1  _ limestone quarried or mined, any activity after the stone is
severed and reduced to possession on the surface; '

2.12.2 natural gas, any conversion or refining process;

2.12.32 oil, any conversién or réfining process;
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2.12.4 timber, any cuts aftier the tree is severed, topped and
delimbed. See Burruss v. Hardesty, W. Va., 297 §$.E.2d 836 (1981).

2.13 Producers. - For purposes of thess regulations, the word "producer®
shall mean and include, but not be Timited to, every person who engages in the
business of severing, extracting, mining, quarrying, reducing to his possession
and producing for his sale, profit or commercial use any natural resource
products from his own land or from the land of ancther under a right or license
granted by lease or contract, either directly or by contracting with others for
the necessary Jabor or mechanical services. _ A person who produces natural
resource products for use or consumption in his own business, whether Tocated
within or without the State, is a producer for the purposes of the seyerance
tax - and taxed  accordingly. A producer must have a direct interest in the
minerals in placé and Jock sclely to mineral sales proceeds for his income from

the producticr.

2.14 Related Parties. = The term_"related parties" means two or more

persons, organizations or businesses owned or controlled directly or indirectly
by the same interests. Contrql exists if a contract or lease, either written or
oral, is entered finto whereby one party mines or processes natural resources
owned or held by another party and the owner or lessor participates in the
severing, processing or marketing of the natural resources or receives any value
other than an arm's Tength passive royalty interest. In the case of related
partiss, the Tax Commissioner may appertion or allocate the receipts between or

among such persons, organizations or businesses ff he determines that such

apportionment or allocation is necessary to more clearly reflect gross value.

2.15 Sale. - The term "sale" includes any transfer of the ownership or

title to property, whether for morey or 1in exchange for other property or
services, or any combination thereof. :

2.16 Severance Tax Act. - The _term "Severance Tax Agi"

.= Ihe ferm "deverance 1ax AGL_ means the tax
imposed by W. Va. Code § 11-13A~1 et seg.

2.17 Severing or Severed. - The terms "severing" or 'severed" mean the
physical removal of the natural resources from the earth or waters of this State
by any means: Provided, Fhe-astivity-of-savering-cost-Ffrom-an-tnderground-mine
prier-to-processing-+s-deemed-to-cccur-when-tha-coai-is-reduced-to-possession-at
the-pertal-of-the-mine--- Provided- further; That "savering”" or "severed" shall
not incliude: S '" '

2.17.1 the removal of natural gas from underground storage
facilities into which the natural gas has besen mechanically. injected following
its initial removal from the earth;

2.17.2 any separation process for natural gas or oil commonly
employed to obtain marketable natural resource products after the gas or ofl is
produced at the well-head; '

2.17.3  any processing of limestone or sandstecne that occurs after
the privilege of producing stone by guarrying or mining ends;

SR

i
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2.17.4 any processirng ¢f timber that cccurs after the privilege of
producing timber ends. . _ ,

2.18 Stock. - "Stock™ includes shares in_ an association, joint-stock,
company or corporation.

2.19 Jax Commissioner. — "Tax_Commissioner"” means. the Tax Commissioner of
the State of West Virginia, or his delecgate. : :

2.20 Taxable Year. - "Taxable year" means the calendar year, or the fiscal
year ending during such calendar year, upon the basis of which the severance tax
1iability 1s computad, and shall be the same as the taxpayer's taxable year
federal income tax purposes. "Taxable year" means, in case of a return made for
2 fracticnal part of a year under the provisions of W. Va. Code & 11-13A-23, or
under regulations promu]gated by the Tax Commissioner, the period for which such
raturn is made. _ . L I _

2.2]1 Taxpayer. - The term '"taxpayer" means and includes any individual,

partnership, Joint venture, association, corporation, receiver, trustee,
guardian, executor, administratcr,._ f1duc1ary or representative of any Kkind

engaged in the__busipess _of severing. or processing (or both severing and _.

processing) natural resources in this State for sale or use. In instances where
contracts (either oral or writien) are entered inte whereby persons,
organizations or businesses are engaged .in the business of severing or
processing {(or both severing and processing) a natural resource but do not
obtain title to or do not have an economic interest therein, the party who cwns
the natural rescurce immediately after its severance or has an economic interest
therein (except a person who only receives an arms-Jength royalty) is the
taxpayer.

2.22 This Code. - "This Code" means the Code of West Virginia, one thousand

nine hundred thirty-one, as amended. : : _
2.23 This State. - "This State" means the State of West Virginia.

§-116-13A-3 § 110~-13A-2a. Determination of Gross V¥Yalue. - For all natural
resources, "gross value'" is to be reported as follows:

3:3¥ 2a.l1 Gross Value Amount Received. - For natural resources severed or
processed (or both severed and processed), except natural gas, oil, and
Timestone or sandstone quarried or mined, and sold during a reporting period,
gross value is the amount received or recaivable by the taxpayer.

3:3 2a.1.1 Example. = A owns land within West Virginia from which
he mines coal. A sells his produced natural resources to B Power Company. A
must report the value of such natural resources, as determined by the gross
proceeds of sale, on the severance tax form, Therefore, A reports the full
amount received from B and computes his tax iiabiiity thereon.

3-i-2 = 2a.l.2 Example. - A ocwns land within West Virginia and
produces coal therefrom. In 1988, A produced 55,000 tons of which 40,000 tons
were soid to B Power Company at ten dollars [$1O 08) per ton and 12,000 tons
were transported without sale to a coal broker (or se]]ing agant) without the




State Tax Department

Title 110 S
Series 13A e
State. The broker does not take title to the natural resource product and

consequently has no ownership therein, The remaining 3,000 tons were sold, at
the mine, to individuals for home consumption at twelve dollars ($12.00) per
ton, The coal broker subseguently, and before the close of the taxable year
1988, makes sale of the coal at thirteen dollars ($13.00) per ton.

3-3-8-% 2a.1.2.1 A, on_the 1988 severance tax return, must
report the gross proceeds of the sale to B. (40,000 tons @ $1G.00 per ton =
$400,000) o T ' :

3-3-f-8  2a.1.2.2 A must also report the amount of the zale
made by the broker on A's severance tax return. (12,000 tons @ $13.00 per ton =
$156,000.) Inasmuch as the fee or commission retained by the broker fis an
expense of doing business to A, A recsives no deduction or exclusion from gross
income for the amount retained by the broker. )

the mine to .individuals for household consumption. (3,000 tens @ $12.00 per ton
= $36,000.) : {senola consumprion. As, 77 ¥e0s ¥

33-2-3 2a.1.2.3 A must also report the amount of the sales at

3:2 2a.2 Sale at Future Date. - When natural resources are severed for
sale at a future date, payment of the tax with respect to the severed natural
resource is delayed until the point in time when the taxpayer recognizes gross
income under the taxpayer's method of accounting.

33 2a.3 Transition rule for change in rate. - Whenever natural resources
are severed prior to the date on which the rate at which production under the
appropriate classificaticn is subject to tax changes, but the taxpayer does not
recognize gross income under the taxpayer's methoed of accounting until after the
effective date of the new rate, the gross income so reported will be taxed at
the rate in effect during the pericd in which the gross income is recognized and
reported and not at the rate in effect at the time the natural resources were
severed. T o e L

3:4 2a.4 No Deduction of Expenses. - In all instances, the gross value
shall net be reduced by any state or federal taxes, including federal black lung
tax, federal and state reclamation taxes, royalties, sales ccmmissions or any

other expense. Amounts pajd to an independent contractor as renumeration for

the severing, extracting, producing or processing of natural resource products

are not to be deducted from the determination of gross value by_the producer.

3-4-% - Z2a.4.1 _ Example, - A, landowner, leases his land to B for
the purpose of drilling for oil.

The .lease provides that B will pay A a

one-eighth royalty in cash or in kind. The well s successful and produces.

80,000 barrels of oil. B is a_ producer; therefcore, he must pay severance tax
under the oil production classification on the gross proceeds of sale or valus
of the entire production. B receives nc deduction for any amount in cash or in
kind paid to A as a royalty. A is not Tliable for severance taxes upon the
royalty he recejves.

3+4-2 2a.4.2 _ Example. - A, the owner of Tand, leases EaTd Tand
to B who desires to mine the coal therefrom. B agrees to pay A a royalty of
$.30 on each ton of coal mined by B. In the year 1988, B extracts 50,000 tens
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of ccal and pays A his royalty of $15,000 (50,000 tons @ $.30 per ton =
$15,000). B sells the tonnage to a manufacturer for $450,000.

3-4-2:3  22.4.2.1 Inasmuch as B is producing natural resource
products under a lease which gives him the exclusive right to sever or mine the
mineral deposits and which obligates him to pay the owner of the deposits in
place a royalty after severance, B is the producer of the natural resources and
is not a contract miner, Therefore, B must report the gross proceeds of sale on
his severance tax return ($450,000). B may not deduct the amount of royalty
paid to A as it is a cost of doing business.. A is not Tiable for saverance
taxes upon the amount he receives for royalties.

3-4-2-2 23.4.2.2 If_at a later date B sublezses to C and C
agrees to pay B a royalty of $.40 per ton, C becomes the producer and reports.
accordingly and A and B are royalty recipients not Tiable under the severance
tax.

3-4-2-3 2a.4.2.3 If, at a Tater date, C contracts with D
whereby D will mine the ccal and deiiver it %o C at a stipulated fee per ton, C
remains lizble under the severance tax as the producer; A and B remain as
royalty recipients and D becomes a contract miner. A, B and D would not be
subject to seaverance tax Tiabflity. -
35 2a.5 Processing When Not Severed By Taxpayer. - When natural resource
products are purchased from an unrelated party, or are severed outside this
State either by the taxpayer, or by another person from whom the taxpayer
purchases such products, for the purpose of processing such products 1in
activities which are deemed to be the exercise of a privilege subject to the
severance tax pursuant to Section 5 4 of these regulations, the taxpayer must
report the gross value of such processing accerding to the following rules:

3+5-% - 2a.b5.1 When the natural resource products are purchased
from an unrelated party to be processed for resale, the gross value subject to
tax shall be the amount received by the taxpayer from the sale of the processed
natural resource product, reduced by the amount paid or payable to the person
actually severing the natural resource.

3-5-2 2a.5.2  Wher the natural resource product is severed by
the taxpayer or a related party outside of the State of West Virginia, to be
processed .in West Virginia for sale or raesale, the gross value subject to the
tzx shall be the amount received by the taxpayer from the sale of the processed
natural resource product, reduced by the gross value of the unprocessed natural
resource product as determined under Section 3+5 376 Za.6 of these regulatiogns.

3:5v3 . 2a.5.3 . When the taxpayer purchases natural resource
products or severs natural resource products outside of the State of West
Virginia and imports. those products, to be processed in West Virginia for the
purpose of sale to related parties or to be used or consumed in the taxpayers
business, the values determined under Section 375 376 Z2a.6 of these regulations
shall be substituted. for the amount received fraom the sale of the processed
natural resource product under Subsectiouns 375+% Z2a.5.1 and 3:5:2 Z2a.5.2.
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3-5-4 2a.5.4 In no ‘case _may the taxpayer owning natural
resource products purchased or brosught into the State of West Virginia for
processing activitises subject to the severance tax pursuant to 3Section 5 4 of
these regulations take a deducticn or aliowance from gross value for amounts
paid to an independent contractor to perform the processing seryices.

3-6 2z.6 Sales to Related Party or Used or Consumed By Taxpayer. - In a
transaction involiving related parties, or in the absence of a sale where the
taxpayer produces the naztural resource for consumption by the taxpayer inm the
taxpayer's business, gross value shall not be less than the fair market value
for naturzl resources of similar grade and quality, and the gross value shall be
further determined by applying regu]at1ons 3571 2a.5.1 through 3+5+3 23.5.3 in
the order as follows: '

3:6vz °  Za.6.1 The value of the natural resource product sold to
a related party or consumed by the taxpayer shall be determined by applying the
average prices at which sales of Tike kind, grade and guality are made by the
taxpayer during the taxable year to non-re1ated customers of the producer.

3-672 2a.6.2 If there_are no _sales of similar products by the
taxpayer to non-related customers of the taxpayer by which greoss value may be
determined, the gross value shall be determined according to the seilling price
at the place of use or censumption of similar products of 1ike quality and
cnaracter by other taxpayers. Under no circumstances, however, may the value
ascertained under either of the two above discussed methods be less than the
actual gross proceeds of sale or the actuzl total cost of producing the natural
resources, whichever is greater.

37673 2a.6.3 In the absence of sales of similar natural
resource products as a guide to value, such value may be determined by a cost
basis. In such cases there shall bs included every item of cost attributable to
the particular natural resource product produced, including direct and indirect
overhead costs. Thers shall be added to this tctal production cost the average
mark-up realized by the taxpayer on all natural resource products produced and
sold. o

3+ ? 2a.7 Take or Pay Contracts. - Under certain purchase contracts, "take
or pay" c¢lauses require purchasers of natural resource products to pay for
certain quantities of the product whether or not they are actually taken by the
purchaser at that time. Amounts pafd to producers for such products not taken
can be offset against futursz quantities of the product when actually taken by
the purchaser. Producers receiving receipis from such "take or pay" contracts
shall not be required to report such income under the saverance tax until such
natural resource products are delivered to the purchaser and the purchaser's.
account so credited. This treatment will only be afforded to taxpayers who
mafntain adequate records to accurately refiect the accounting procedures
utilized by the taxpayer,

3-8 Za.8 Example., - Company A, a Maryland Corporation, severs 1,000 tons
of coal in Maryland and ships the cocal to Company B in West V¥irginia to be
cleaned and tippled for Company A. Company A retains ownership of the coal at
all times and pays Company B $5.00 per ton to clean and tipple the coal.
Company A makes ather sales_of unprocessed ceal at {ts mine for $20 per ton to
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unrelated customers. After the coal is cleaned and tippled by Company B,
Company A sells the 1,000 tons of coal to an unrelated purchaser for $30 per
ton. Company A wou]d repert the sale of the 1,000 tons of cecal at the
difference between the value of the pnrocessed coaJ and the value of the
unprocessed coal or, $30.00/ton - $20.00/ton = - $10.00/ton for a total of
$10,000, as the gross value of the 1,000 tons of coal on Company A's severance
tax Form. See Subsections 3-4 22.4 and 5riri 4.1.1 of these regulations.

Company B would not be subject to the severance tax because it does not have an
economic interest in_ the coal being processed. Company A is not permatted any
allowance for the $5,000 paid to Company B to process the coal as it is a cost
of doing business to the producer, Company A.

3+9 22.9 Example. - X, a manufacturer of chemicals, owns land within West
Virginia which contains coa1 deposits. X contracis for the production of such
coal with B. The contract between X and B provides that B will produce the coal
and deliver the same to X and in payment for such service, X will pay B one
dollar ($1.00) per ton. In the year 1988, B mines and de]ivers to X 750,000
tons of coal of which X censumes 700,000 tons in its_manufacturing process. Of
the remaining tonnage, X sells 40,000 tons te an unrelated wholesaler at $12.00
per ton and sells 10,000 tons to an affiliated company at $3.00 per ton. X pays
B $750,000 for the service performed by B in 1988. i}

3-8t 2a.9.1 X is the producer of the natural rescurce product,
and B is a centract miner; for X owns ithe coal in place ard is entitled to
immediate possession upon extraction thereof by B, whereas B has nc economic
interest in the mineral and may only sever for X and deliver the product to X
for a stipulated fee. Therefore, X must report the gross income from the sale
and use of the coal on the severance tax return.

3-9-2 7a.9.2 Since ¥ is a producer of a natural resource
product which he uses or consumes in his business, he must determine the value
cof said production (700,000 tons) under the applicable rule set forth fin
Subsection 35 Z2a.5b cof these regu]ations and repcrt the same as taxable income
on the severance tax form. The provision of Subsection 3=5 Z2a.5 of these
regulations which applies to the determination of value of natural resource
products used or consumed by the producer provides that such regulations shall
be applied in the order stated. Therefore under such circumstances, to
determine the value of the 700,000 consumed tons of cecal, X would apply
regulation 3v5-% Z2a.5.1.  Sajd regu?at1on makes use of ths average prwces at
which sales are made to customers during the year. The average price in this
instance would be based on the sale of the 40,000 tons made to the wholesaler
which was at $12.00 per ton. Therefore, for the used cor consumed natural
resource products, X must report 38,400, DOU ($12.0C X 700,000 = 88,400, ODD) as
the value thereof on the severance tax return :

379:3 2a.9.3 The 10,000 tons sold to an affiliate must also be
reported on the severance tzx return. However, the selling price {$3.00/ton)
was not indicative of the true value of the products. Therefore, X must apply
the applicable regulation set forth in Subsegtion 375 Za.5 of these regulations.
Since the seliing price to the affiliate was not at true value, this sale was
not used _in determining the value of the products used or consumed by X. In
order to determine the proper value of the products sold to a related party, X
will apply regulation 3+5+% 2a.5.1. Said regulation provides that whenever
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sales are made to related parties, the value shall correspond to the gross
proceeds from sales to nonrelated purchasers of similar products of Tike quality
and character. In this example, z sale was made to a nonrelated purchaser (the
wholesaler) at $12.00 per ton. Therefore, X must place a value of $12.00/per
ton on that tonnage sold to the affiliate and vreport the resuftant amount
(10,000 tons @ $12.00/ton = $120,000) on the severance tax return.

3874 2a.3.4  The gross proceeds of sale derived from the sale
to the wholesaler (4C,000 tons @ $12.00/ton = $480,000) will also be included on
the severance tax return. -

3-8-5 . 2a.9.5. For purposes of this example, the 1988 severance
tax return of X will reflect taxable income of $9,000,000. This taxable amcunt
($9,000,000) is a total of the value of consumed preducts ($8,400,000), the
value of the products scld to the affiliate ($120,000) and the gross proceeds of
the sale to the wholesaler ($480,000).

3-9-6 2a.9.6 B, who performed services for X, is a contract

3:38 2a.10.1 Natural Gas. - For natural gas, gross value is the value of
the natural gas at the well head immediately preceding transportation and
transmission. To determine the value of the gas prior to transportation and
transmission the producer shall apply Subsection 578 4.8 of these regulations to
calculate his transportation allowance.

3-16-1 2a.10.1 Example. - A is a producer of natural gas within
West Virginia. The entire output of natural gas from A's well is purchased at
the well head by a public utility for $25,000. On his severance tax return, A
will report $25,000 4s gross income. T . ' '

3:11 2a.11 Limestone and Sandstone. - For limestone or sandstone

quarried or mined, gross value is the value of such stone immadiately upen
severance from the earth.

§-116-313A-4- § 110-13A-3. Imposition of Tax. =

4:+ 3.1 Imposition of Tax. - Upon every person exercising the privilege
of engaging or continuing within this State in severing, extracting, reducing to

possession and producing for sale, profit or commercial use any natural resource .

product or products, there is hereby imposed a tax 1in the amount to be
determined by the application of rates against the gross value of the articies
produced, as shown by the producer, except as otherwise provided, multiplied by

the rates in the classifications and according to the effective dates as

follows:

d-371 3.1.1 On coal, and including the thirty-five one

hundredths {.35) of one percent additional severance tax on such coal for the
benefit of counties and municipalities, as provided in W, Va. Code § 11-13A-6,
on

July 1, 1887 - three and eighty-five one hundredths (3.85) percent;
July 1, 1988 - three and eightv-eight one hundredths (3.88) percent;

10
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arch 1, 1989 - and thereafter - five (5.0) percent.
Av3c-2 3.1.2  On Tlimestone or sandstone quarried or mined, on
July 1, 1987 - two and two-tenths (2.2) percent;
July 1, 1988 - two and fifty-six cne hundredths {2.56) percent;
July 1, 1989 - two and ninety-two one hundredths (2.92) percent;
July 1, 1990 - three and twenty-eight one hundredth (3.28) percent;
July 1, 1991 - three and sixty-four one hundredths (3.64) percent;
July 1, 1992 - four {4.0) percent; B
July 1, 1993 - four and fifty one hundredths (4.5) percent; and
i

placed in

July 1, 1994 - and theresafter - five (5.0) percent.

d-3+3 3.1.3 On oil, on

July 1, 1987 - four and th1rty-four one hundredths (4.34) percent;

July 1, 1988 - four and two hundred seventy-two one thousandths
(4.272) percent; and

March 1, 1989 - and theréafter - “five (5.0) percent.

dric4 3.1.4 On natural gas, on

July 1, 1987 - six and five-tenths (6.5) percent;

July 1, 15988 ~ six (6.0) percent;

July 1, 1989 - five and five-tenths (5.5) percent; and

July 1, 1930 =~ and thereafter - five (5.C) percent.

4-1:5 3.1.5 On natyral _gas produced from new wells drilled and
service on and_after July 1, 1887, on
July 1, 1987 - four (4.0) percent; and

March 1, 1983 = and thereafter - five (5.0) percent.

£-176 3.1.6 On sand, gravel or other mineral product not

quarried cr mined, on

July 1, 1887 - four and thirty-four one hundredths (4.34) percent;

July 1, 1988 -~ four and two hundred seventy-two one thousandths '
(4.272) percent;

March 1, 1989 - and thersafter - five (5.0) percent.

d-31-7F 3.1.7 On timber, on ]

July 1, 1987 - two and five- Fenths (2.8) percent; and

Mazrch 1, 1989 - and thereafter - three and twenty-two hundredths
(3.22) percent.

4v1-B . 3.1.8 On other natural resourges, on

July 1, 1987 - two and eighty-six one hundredths (2.85) percent;

July 1, 1988 - three and eighty-eight one theousandths {3.088) percent;
July 1, 1983% - three and three hundred sixteen one thousandths (3. 316)
percent;

thres and five hundred forty-four one thousandths
(3.544) percent;

July 1, 1930

July 1, 1891 - three and seven hundred sevanty-two one thousandths
(32.772) perceént; and

July 1, 1992 - and thereafter = four (4.0) percentry

July 1, 1933 - four and fifty one hundredths (4.5) percent; and

11
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July 1, 1994 - and thereafter - five (5.0) percent.

4-% 3,2 Tax in Addition to All Other Taxes. - The severance taxes apply
to all persons severing or processing (or both severing and processing) natural
resourcae in this State and are in addition to all other taxes imposed by law.

473 3.3 Tax Allocation Agreements Preserved. — Provisions of any contract
entered into prior to July 8, 1985 and which related to the allocaticn,
reimbursement, payment or assassment imposed by W. Va. Code § 11-13-Za prior %o
July 1, 1987, shall apply with full force and effect to the severance tax which
is imposed con and after July 1, 1987. o '

4-4 4.4 Producing Natural Resource Products for OGthers. - Persons
performing under contract, either as prime contractors or subcontractors, the
necessary labor or mechanical services for others who are engaged in the
business of preducing natural resources, are performing a service for the
producer and therefore are not taxable as a producer of natural resources for
purposes of severance taxes. ' S B

e e D TR s =l JECI, U -

4-4-3 0 3.4.1 The producer of the natural resource products that
are extracted by the contract miner is taxable under the severance tax.

&récZ 3.4.2 . Contribution to Capital. - When the contractor who
is drilling the well receives a percentage of the working interest in the gross
proceeds from the productien from that well, such drilling is treated by the
contractor as a .contribution of capital te the enterprise and is not considered

as income to the contractor derived from_severing the natural resource. Once
production begins, however, all income, received by the contractoer for his
working interest in such productfon, will be fincluded in the gross fncome
subject to the severance tax of the producing well or wells reporting as a joint
venture, partnership or group or combination acting as a unit.

4-4+3 3.4.3 . Persons_engaged in the business of drilling for
natural resources, inciuding water, who have no ownership or econcmic interest
in such resources, shall also be treated as "contract miners" and not taxed

under the severance tax.

47404 3.4.4 Well Servicing. - Similarly, persons engaged 1in
the business of shooting, refracturing, and otherwise servicing oil and gas
wells for a fee and who do not have an economic interest in the oil or gas are
also not required to report their total gross income received from the producer
under the severance tax.

475 3.5 Determination of Producer and Coptract Miner. - Generally, &
producer is one who has ownership, title to or an economic interest in mineral
deposits or standing timber, and a contract miner is one who does not possess an
economic interest but performs services for producers by contract. The
contractual form will not necessarily control the status of the parties in
regard to severance tax liability. The status of the parties will be determined
by the substance of their relationship. Accordingly, although an agreement may
be referred tc as a Tease, where the true subsiance of the agreement does not
convey ownarship or the economic finterest in the mineral, in place, such
agreements will be construed as service contracts.

12
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4-5-% . 3,5.1 _ Economic Interest. - The concept of critical
importance in determining who is_the producer is which party has a true economic
interest in the mineral. In order to have an economic interest, the taxpayer

must have a direct interest in the minerals in place. One must also have a.

direct interest in the income from the production of the minerals and Tlook
solely to mineral sales proceeds for his income. A taxpayer does not have an
economic interest simply because a_ contract entitles him to an economic or
monetary advantage in connection with production of the minerals. For example,
a perscn who has no ownership, title in, or leasehold interest fn the mineral
deposit or standing timber does not possess an econcmic interest meraly because
through a contractual relationship he possesses an economic advantage derived
from production. The pivotal question involves the ownership of the mineral
immediately after it is severed. The owner at that point is the producer.

&-572 3.5.2  If a dispute should arise as to which party is the
producer and which is the contract miner, the Tax Department shall consider, in
addition to the substance of the agreements, other factors which shall include,
but not be Timited to the following atiributes which may indicate the presence
of ownership or economic interest subjecting such person to the severance tax.

4-572-% 3.5.2.1 _ An_interest in the mineral in place.

4-5-8-2 3.5.2.2 An_ dinvestment which 1is recoverable through
depletion not recoverable through depreciation.

4-57273 3.5.2.3 ~ Contractual  agreements which are net
terminable without cause on short notice. )

4:-5:2:4  3,5.2.4 Entitiement tc claim a depletion allowance
for federal income tax purposes,

4-5:-8:5  3.5.2.5 Obligation to pay royalties tc another.

‘ 4-5-2-6 3.5.2.6 _ Exclusive _right to sever, mine, cut or
extract the natural resource product, : .

6:5-2-% 3.5.2.7 Ipcome from the sale of mineral proceeds
rather than from other sources. R

4-5-2:8 3.5.2.8 Control over the mineral from the time of

extraction to sale.

&+5+3 | 3.5.3 . . _Interests Not Considered Production.

4-5-3:3% 3.5.3.1 Farm=-Out. - A "farm~ocut" _is an arrangement
under which the owner of an operating or working interest {nermally considered a
"oroducer"”) assigns his interest Lo another perscn as a means of financing the
costs of developing and operating the property. Farm-outs may be structured
many different ways; the following is an example: The owner of the operating or
economic interest inm the mineral transfers (usually by assignment of the lease)
his entire operating interest and retains a nonoperating interest in the
property. The retained nonoperating interest usually takes the form of an

13
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overriding royalty which operates much in the same way as an ordinary royalty,.
usually designated as a right to receive 2 specified share of gross income or
production from _the mineral property. The person who receives the working
interest and assumes the entire burden of developing and operating the property
should report the entire gross proceeds of sale of the natural resource product
under the seyerance tax withsut any deduction for the overriding royalty or any

other royalty payable to others.

4:5-3-3-s 3.5.3.1.a Example. - A, z lessee, owns the entire
operating finterest in preperty W, an undeveloped lease which provides for 178
royalty to be paid to lessor R. In a farm-out arrangement, A transfers the

entire operating or working interest in property W to U in exchange for D's
obligation to drill a well on the property and 1/16 ovarriding royalty payment
upon production. D drills a successful well and receives $16,000 upon sale of
the product. o e .

D 4§s required tc vreport the entire $16,000 under the
severance tax (less any allowable transportation deductions).

Both R and A are not required to report under the severance
tax. : - ! o )

4-5:3-2  3.5.3.2 Fractional Interest Retained. - The owner of
the cperating interest may choose to transfer a fraction of his interest to
another party who agrees tc bear a disproportionate share of the development
costs. In the event production is obtained, the two parties would report the
proceeds in accordance with their respective shares of the operating interest.

4-5-3-2-% 3.5.3.2.2 Example. - F, a lessee, owns the entire
operating interest in an undeveloped lease. F retains 25% of the operating
interest on a farm-out of the property. G, acquires the remaining 75% of the
operating interest from F in exchange for G's agresment to driil and equip a
wall on the property. The well production derives $10,000 gross proceeds.
Although F would receive $2,500.of the income and G $7,500 of the income, the
tax for severance tax purpose should be reported and paid under a single account
as a group or combination acting as a unit as prescribed in Subsection 6.1 of
these regulaticns. : = ce -

4754 3.5.4 Royalties Cerived From Natura]
Resources. - Persons who veceive payments, as royalties, from producers of
natural resource products are not deemed to be producers therecf and are not
required to file a severance tax return. The fact that the payment is called by
2 name other than royalty shall not alter the taxation of such payment 1f all
the recipient thereof has done is to furnish real property which has a situs in
this State and which includes minerals in place, or any interest therein, for
hire, loan, lease or otherwise. :

{essees, sublessees or other denominated lessees, including persons to
whom an operating interest has been assigned or farmed-out, are producers of all
the natural resources produced, regardless of any payment, in kind or otherwise,
to lessors, sublessors or other denominated lessors of a part of such natural
resources as renit or royalties.

14
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For the purpcses of taxation, royalties will include, but not be
limited to, ordinary royalties, overriding royalties, lease bonus, delay rental,
advance roya1ty, minimum royaliy, shut-in royalty, payment for explorat1on
rights, and the reimbursement by the Tessee of lessor's property taxes. In no
instance may a producer of natura? resources deduct such payments from gross
value. )

3.6 Partially Producing Coal Within and Without this State. - In those

instances in which the same parson part1a71y produces coa] within West Virginia

and partially produces coal without West Vqu1n1a a_ portion of the gross
proceeds of sale are taxable under the severance tax. The portion of the grgss

procesds of the sale that are taxable “under the severance tax shall be

determined in a reasonab?e manner based upon the facts and c1rcumstances of the
particular_ swtuat1on -

T s ey we AT - SRS e e mn s . mS s e o TRt

§-118-13A-5- § 110-13A-4. Treatment Processes as Production.

5-3 4.1 Treatment Processes Constituting Mining. - The following
treatment processes listed in Subsections 5r -3 4.1.1 through 5-1-4 4.1.4 (and
the treatment processes necessary or incidental thereto) when applied by the
mine owner or operator to natural resources mined in this State shall be
considered as mining and part of the privilege taxed:

5riri 4.1.1 Coal. - In the case of coal, the term "production
of coal" shall include 271 activities and values arising from the severance or
extraction of coal and/or the ordinary process1ng activities including crushing,
working, cleaning, drying, sorting, sizing, blending dust alloying, ioading for
shipment and freeze treatment. Wnen any of the activities are performed, the
value added to the coal shall be considered gross value attributable to the

owner of the coal taxable under the severance tax.

Sri-3rz -4.1.1.1 Example ~ Company A, a coal producer,
contracts with Company B to have B extract the coal and defiver it to Company C
who crushes, cleans and loads the coal for shipment. In this instance, Company
A wouTld report the total gross value, without any deductions for payments made
to B and C, under the severance tax.

5-3-%-2 4.1.1.2 Example - Company A, a coal producer extracts

the coal and sells the coal to Company B for $20.00 a ton who crushes, cleans
and sells coal to Company C for $30.00 a ton. C, a coal broker, blends the coai

with other purchased coal, loads and freeze treats the c031 The coal
ultimately sold for $35. UO a ton, Company A should report $20. 00 a ton under
the severance tax. Company B is required to report $10.00 a ton under the

severance tax . and € would be requ1red tc report $5 OO a ton for severance tax
purposes. DL :

4.1.1.3 Production of coal will alsoc include the
severance, extraction and processing of coal fines, gob piles, sludge ponds. or
other coal wastes or rejects which, when processed are sold as coal, as if such
activities constituted the initial production activity.

5-3-2 4.1.2 Minerals Customarily Sold in Crude Form. - In the
case of other minerais which are customarily sold in crude form, sorting,
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concentrating, sintering and essentially equivalent processes to bring them to
shipping grade and form, and loading for shipment shall be part of the privilege
taxed. S _ : T o T - ' -
5733 4.1.3  Minerals Not Customarily Sold in Crude Form. ~ In
the case of other minerals which are not customarily sold in the form of the
crude mineral products, crushing, grinding and beneficiation by concentration
(gravity, fletation, amalgamation or electrostatic or magnetic), cyanidation,
Jeaching, <crystallization, precipitation (but . not including electroiytic
deposition, roasting, thermal or electric smelting or refining), or
substantially eguivalent processes or combinations of processes used in the
separation or extraction of the product or products from the eore or the mineral
or minerals from other material from the mine or other natural deposit shall be

part of the privilege taxed.

5-ic4 4.1.4  0il Shale. - In the case cf oil shale, extraction
from the ground, crushing, loading into the retort and retorting, but not
hydrogenation, refining or any other process subsequent to retorting shall be
part of the privilege taxed. ' s R -

5-2 4.2 Treatment Processes Mot Part of Mining. - Except as provided in
Subsection 5-% 4.1 the following treatment processés iisted in Subsections 5-2-1
4.2.1 through 5:2-%% 4.2.11 shall nct be considered as "mining" and, thus, not
part of the privilege taxed under [W. Va. Code 11-13A7:

5-2-3 . 4.2.1  Electrolytic_deposition
Sr2:2 4.2.2 Roasting

57273 £.2.3 Calcining

5-2-4 4.2.4 _ Thermal cr electric smelting

5:2+5 4.2.5 Refining

5-2:6 4.2.6 Polishing

begs7 - 4.2.7 Fine Pulverizaticn
5-2-8  4.2.8  Blending with other materials
525 4.2.9 Treatment effecting a chemical change

5-2-38 4.2.10  Thermal_action _

5:-2-1% 4,2.11  Moliding or_ shaping

5:3 4.3 Treaiment Processes Cunsidered Part of Production of 0il, Natural
Gas and Matural Gas Liquids, - The privileges of severing and producing oil and
natural gas shall not include any conyérsion or vefining process. . Ol and
ratural gas will be valued at ths weli-mouth in conformance with Subsection 578

4.8.
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5-4 4.4 Timber Production Priviiege. - The measure of tax under this
classification s the gross value of the timber at the point where the
production privilege ends. This is an amount equal to the fair market value of
the timber production at that point where the tree fis severed and delimbed.
When a sale occurs at that point, taxable value s gross proceeds of sale. In
the absence of such a sale, taxable value is that amount which corresponds as
nearly as possible to the gross proceeds from the sale of similar products of
Tike quality or character determined under the fellowing uniform and equitable

rules.

Sréri 4.4.1 In the absence of sales at the point where the
timber producticn privilege ends, gross value must be determined in light of the
most reliable and accurate information available. Such factors as the following
are to be given due gensideration. B o i

5-4-3-% 4.4.1.1 Character and qguality of the timber as
determined by species, age, size, condition, ets.;

5-4-3-2 4.4.1.2 The quantity of timber per acre, the total
guantity under consideration, and the Jocation of the timber in quastion with
”reference to other timber;

E-4-3-3 4.4.1.3 Accessibility of the timber {location with
reference to distance from a common carrier, the tepography and other features
of the ground upon which the timber stands and over which it must be transported
in the process of exploitation), the probable cost of expiecitation and the

climate and state of industrial development of the locality; and

5-4-3-4 4.4.1.4 The freight rates charged by common carriers
to important markets.

S-4-3:5  £,4.1.5 The timber in each particular case wiltl be
valued on fts own merits. The Tax Commissioner will give weight and
consideration to any and all facts and evidence having a bearing on the market
value such as cost, actual sales and transfers of similar timber products, the
margin between cost of production and the price realized for timber products,
and royalties and rentals paid to the owner of the standing timber. The
taxpayer bears the burden of keeping such records as_may be necessary te prove
the fair market value of his timber at the point where production ends. In the
absence of such substantiation, fair market value shall be determinad under
Subsection 5.4.2. _ _ ' '

Eré-2 4.4.2 At the election of the taxpayer, or in the absence
of books and records to substantiate fair market value determined under
Subsection 5r4-% 4.4.1, above, the following rule shall be used to determine the
gross value of timber at the point where production ends.

5-4-2:3  4.4.2.1 A person who produces timber and sells his
logs, and by-products of timber production and bucking operations, on the
ground, either where the trees ware felled in the forest or at a central
collection point, shall report seventy-five percent (75%) of the gross proceeds
of sale under the severance_tax, .
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brd-2-2 4.4.2.2 A persen who produces timber, and sells and
delivers his timber preoducts, in the same condition as when those products leave
the forest, to a saw mill, other manufacturer or consumer, shall report fifty
percent (50%) of his gross proceeds. of sale under the severance tax.

5-4-5-3 4.4.2.3 A person who produces timber and further
saws, mills or otherwise manufactures the same intoc Tumber, cross ties, timbers,
veneer anrd other products for saie, profit of commercial use shall report
twenty-five percent (25%) of his gross proceeds of sale under the severance tax.
Where no cale is made, the fair market value of Tumber, cross ties, timbery,
veneer or other products must nevertheless be determined as provided in Section
3 2a of these regulaticns and twenty-five percent (25%) of that amount shall be

reported under the severance tax. T T

5-5 Limestone and Sandstone Quarried or Mined Production Privilege. - The
privilege of severing and praducing limestone and sandstone by quarrying or
mining shall end once. the Timestone or sandstone is severad from the earth. In
the case of limestone or sandstone mined, the mezsure shall be the value at the
point the product is reduced to possession at the portal of an underground mine.
In the case of limestone or sandstone quarried, the measure shall be the value
at the point the product is severed from the wall of the open quartry .

5-5:3 . 4.5.1 ATl activities from the point the product is first
reduced to possession up to the point where it is readied and placed into its
mode of transportation to the processing plant, or the first (primary) crusher,
are not o be included in the value of the privilege taxed. Related cost or
expenses are not to be included in the production value. '

576 4.6 Transportation Allowance, - A person who produces natural
resource products and does not meke sale of the same, Dut uses or cornsumes said
resources in his business, shall report the value of such rescurces an the
severance tax return.  In determining the value of the natural resource
products, the taxpayer must adhere to the requirements of Section 3 of these
reguiations and apply such requirements fo make appropriate determinations of
value at the point where production ends. When the natural resource product is
transported to a distant place for use, consumption or further prccessing, the
cost of transporting the natural resource product to the place of consumption
shall not be included in the value of product taxed provided that the natural
resources are transported by common carrier. No adjustment to value will be
permitted for the cost of transporting such natural resource from the point of
severance to the processing facilities in the case of natural resources, the
processing of which, is included in.the nrivilege subject to the tax imposed by
F11-23AT W. Va. Code § 11-13A-1 et seq. : ’

E-ged 4.6.1 Where the relationship between the producer of the
natural rescurce products and the purchaser thereof is such that the gross
proceeds derived from the saie are not indicative of the true vaiue of the
natural resources, the taxpayer shall ‘determine value by application of
Section 3 2a of these regulations, : o

5+7 4.7 Treatment of Freight Charges Incurred by Prpducers. - In certain

instances, producers of natural resource products are permitted to deduct
outgoing freight charges from the gross proceeds of sale or value to arrive at
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taxable value under the severance tax. Qutgoing freight charges include only
those transportation costs incurred by the taxpayer subseqguent to the completion

o 21T treatment processes Corducted by SUZh Eaxosyer considered as mining under
the Severance Tax Act and those treatment processes necessary or incidental

therato. : . _ = T -

5771 4.7.1  In order to determine the value within the State
and at the place where production ends, there may be deducted from gross
proceeds of sales certain outgofng freight charges actually paid by +the
producer, but no deduction will be allowed for expenses incurred by him through
the use of his own equipment in transporting items produced.

5:-7-2 4.7.2 In all instances where products are used or
consumed by the producer at a point distant from the place of production,
outgoing freight <charges paid by the producer or costs incurred by him will not
be allowad as a deduction, unless due consideration has been given to such
charges or costs in the method by which the production values were determined.
Accordingly, when a natural resource product is consumed {except in a further
processing or preparing for sale activity treated as production by an integrated
producer/processor), transportation costs paid to a common carrier by the
producer to deliver the product to the lecation where the products are usad or
consumed shall not be included in the value of the natural resource product
taxed. , . o : '

577573 4.7.3 Generally, in order to be deductible from gross
proceeds of sales, frefght charges must be pafd by the producer to a common
carrier for the delivery of natural resources to a bona fide purchaser. To
i1lustrate:... . Coal, at the place where production ends, has a value of ten
dollars ($10.00) per ton. If a purchaser buys the coal at the mine for said
price, the producer will report under the cozl production classification the
gross proceeds of sale, $10.00.  However, if the purchaser buys the same coal
delivered at eleven dollars ($11.00) per ton, and the producer pays a common
carrier to make such delivery, the producer may deduct such freight charges
($1.00) from the gross proceeds of sale.

5-7-4 4.7.4 If the producer of natural resource products sells
his products to a purchaser and agrees to deliver such products in his own
equipment for a fee, said fee may be deducted from the gross procesds of sale in
arriving az%t taxable value for severance tax purposes.

5-7:5 £4.7.5 If hauling or transportaticn charges are incurred
by the producer or have been absorbed by the producer, such charges are outgeing
freight charges and are deductible frem gross proceeds of sale to arrive at
taxable value. B L E

5-8 4.8 Transportation and Transmission Allowance for Natural Gas

Producers. - The severance and production of natural gas shall be valued at the
well-mouth fmmediately preceding transportation and transmission. In order to
arrive at the well-mouth value of such severance and production, transportation
or transmission expenses incurred by producers of natural gas before its saie
shall be allowed_as a deduction from the gross proceads of the sale of such gas.
For these purposes, subject to the discretion expressly reserved to.the Tax

Commissioner hereunder one of the following alternative methods shall be
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selected by the taxpayer for obtaining the well-mouth value of the severance and
production of natural gas. No transportation and transmission allowance fTs
permitted for natural gas purchased from the producar at the well-mouth.

5-8+% 681 From the gross proceeds of the sale of the
production of natural gas, there shall be allowed a deduction in the amount of
the costs of transportation or transmission of such gas through the system of
the producer from the well-mouth point of severance and production to the point
of sale. The deducticn shall be limited to actual costs of transportation or
transmission . incurred without reference to  items unrelated to such
transportation or transmission such as gereral administration, overhead, or
raturn on  investment. Such deduction must be supported. by schedules and
statements of cost by the producer and will be subject to review and audit, and
possible assessment or refund as a result of such audit, by the Tax Department.

5-8-2 4.8.2 As an alternative to the method presented in o
Subsection 5-87% 4.8.1 supra, producers who are subject to regulation by the '
Federa] Energy Regulatory Commission (FERC) under the Natural Gas Act of 1978
may determine the well-mouth value of their production which fs subject to such
requlation by utilizing the first sale ceiling price as determined, adjusted and
published by the FERC pursuant to Section 2(21) of the said Natural Gas Policy
Act. Procducers -subject to regulation of the FERC shall report as the value of
their gas production which is subject to such regulation an amount equal to
their Purchased Gas Adjustment (PGA) as filed bi-annually with the FERC plus any
reimbursement of personal property taxes and business and occupation taxes or
other severance taxes received upon the sale of affected gas if such
reimbursements are made by the purchaser and included in the PGA costs. This
method shall only apply to production of natural gas defined as new gas by the
Natural Gas Act of 1378. )

5-8-3 = 4.8.3 As an alternative to the method presented at : .
Subsections 4=8-% 3.8.1 and 4v8:2 3.8.2 supra, the well-mouth value of such -
severance and production may be determined by the average purchase price of o
natural gas from _the same pool or field, or, 1in the event no gas fs purchased ... .
from the same pcol or field, by the average purchase price of natural gas from o
the most proximate pool or field and of the same quality and characteristics as U
that severed and produced; Provided, That in efither case such purchase price . B
accurately represents the well-mouth vaiue of the gas severed and produced. o :
This determination shall be supported by a statement of the pool or field from ;
which the gas severed and produced is obtained, and shall be subject to review
and audit, and possible assessment or refund as a result of audit, by the Tax
Department. The Tax Commissioner raserves the right to disallow the application
of this method for valuing the production of natural gas at the well-mouth when
it can be established that the "average purchase price" does not accurately
represent the current well-mouth value of the gas severed and produced when

compared to the ultimate selling price under present market conditions.

In order to facilitate the establishment of a reascnable and accurate
current market value, producers utilizing this method will be required fo ..
predicate their production value on current market prices negotiated by
irdependent arms-Tength transaction agreed to and entered into during the
subject taxable years.
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57674 4.8.4  _As_ an _alternative to the methods .presented at
Subsactions 578+% 4.8.4 through 5-873 4.8.3 supra, the well-mouth value of such
severance and production of natural gas not sold at the well-mouth may be
determined by a deduction of transportaticn and transmission cosis in the amount
of 15% of the gross proceeds of the natural gas severed and produced.. This
deduction shall be supported by a statement of the gross proceeds of sale of the
natural gas severed and produced, and a computation of the deduction therefrom,
and shall be subject to review and zudit, and possible assessment or refund as a
result of audit, by the Tax Department. The Tax Commissfoner alsc reserves the
right to disallow the application of this method of valuing the production oOf
ratural gas at the well-mouth when it can be established that a 15%
transportation deduction does not accurately represent the well~mouth value of
the gas severed, produced and sold.

§-138-13A-6- § 110-13A-5. 0il and Gas Operating Unit.

6=+ 5.1 0il and Gas Cperating Unit. - For purposes of the proguction of
0i1 classification and the production of natural gas classification, as set
forth in the severance tax imposed pursuant tc W. Va. Code § 11~13A-1 et seq.,
multiple co-owners of oil or natural gas in place, lessees thereof, or others
being vested with title and ownership to part or all of the oil and gas, as
personal property, immediately after its severance, extraction, reduction to
sossession and production (except royalty recipients in kind) shall be deemed to
be 2 "group or combination acting as a unit" and one "person" as defined in
Section 2 of these regulations, if rot otherwise defined herein, whenever
engaged in the producing of oil or natural gas through common use (by joint or
separately executed contracts) of the same operator's services or independent
contract driller's services, where the independent contract driller acts as the
operator (harein after included as an operator); and notwithstanding provisions
of private contracts for separate deposit ¢f gross receipts in separate members'
accounts or for members of such group or combinaticn to take in kind any
proporticnate part of such natural resources, the "group or combination acting
as a unit" shall report the entire gross value on a2 single severance fax return.
The operator shall file the severance tax return for the "group or combiration
acting as a unft." _  The operatcr shall obtain a business vregistration
certificate for each "group or ccmbination acting as a unit" as provided in
W. Va. Code § 11-12-1 et seq. ~ The application for business registration
certificate must include a list identifying those persons comprising the Tgroup
or combination acting as a unit" and those persons shall not be required to
obtain a separate business registration certificate unless they are engaging 1in
business in West Virginia in any other capacity than as a participant in that
"group or combination acting as a unit:" Provided, That nothing in this secticn
shall relieve an operater from having to obtain a separate business registration
certificate to engage in any other business in West Virginia.

For purposses of this section the term "operator" (including a contract
driller acting in the capacity of an operator) with respect to a Jointly owned
oil or gas cperating unit means the person charged with consent of non-operating
parties with the managerial responsibility for the overall operation of the
drilling operation which generally includes the provision and advance payment of
211 necessary development and maintenance costs and expenses, the keeping of all
pertinent records, the billing of non-gperating parties for their preportionate
share of all costs and expenses raspaciive to their ownership and the dispensing
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of income to the non-operating owners in their proportionate share upcn sale if
such incoma is rot directly paid to the non-operating owners by the purchaser.

6-2 5.2 lessees Considered Producers. - Lessees, sublessses or other

dencminated lessess are considered to be producers of all of the oil or natural
gas produced, regardless of any payment, in kind, to Tlessors, sublessors or
other denominated lessors of a part of such natural resources as vrents or
royalties. e -

§-118-13A-7- § 110-13A-6.  Additional Tax for Benefit of Counties. o

7«3 6.1 Additicnal Tax on Production of Coal for _Benefit  of
Counties. - The additional tax on the severance, extraction and production of
coai, dedicated for the benefit of counties and municipalities pursuant to
W. Va. Code § 11-13A-6 has already been included in the listed rates under
W. Va. Code § 11-13A-3 and Section 4 of these regulations. The Tax Department
will perform all necessary cZlculations to insure that the thirty-five one
hundredths of ocne percent additional tax imposed pursuant to W. Va. Code
§ 11-13A-6 will be segregated from the overall tax Tiability calculated in
W. Va. Code § 11-13A-3 and the revenues distributed according teo the provisions
of W. Va. Code § 11-13A-6.

The fund for the additional tax on production of ccal for benefit of
counties shall be calculated based upon thirty~five one hundredths of one
percent of ths overall severance tax liabilities of coal producers prior to
application of cradits Lo which the taxpayer is entitled. The shortifall in
severance tax collsctions under W, Va, Code § J1-13A-3 attributable to available
credits shal]l be made up out of the State's share of actual severance tax
collecticns atter applicatien of all available credits. Thus, the tctal
additional tax on production of coal for benefit of counties will be thirty-five
one hundredihs of one. percent of the coal producers grosg proceeds of sale

subject to severance tax. Seventy-f ercent of the total addi
production of coal shall be deposited in the "county coal revenue fund" with the

remaining twenty-five percent. to be dsposited in the "all counties and

municipalities fund."

EREE IR i e e R T R L

When calculating the distribution of the additional tax on the production
of cdal for benetit Of counties, the credits taken by producers shall not be
taken into_account. Tbéugha?é’éjﬁéhﬁiy:fg'éntitied to from the "county coal
revenue fund" under W. Va. Code § 11-13A-6(f} shall be determined by: 1)
Dividing the total amount in_the "county coal reverue tund" then available for
distribution by the total number of tons of coal

_the total number ¢ ons of coal mined in this State during the
preceding quarter; and ¢) muitiplying the quotient thus obtained by the number

0f tons of ccal removed from the daround in such_county during the preceding

quarter, without regard to whetner the mining of the cd§1 in_each county

resuited in severance tax collections from such mining.

Pursuant to the Court Order issued by Charles E. King, Jr., Circuit Judge,

Thirteenth Judicial Circuit in Civil Action No. 88-C-560, producers of coal

shall report the number of. tons of coal mined in each county based on the
Tocation of the cCoal in place prior to removal. ror the purpose of determining

the distribution of the 'county coal revenue fund' te individual counties

pursuant to W. va. Code § 11-13A-6(F) coal shall be deemed to be severed from
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the seam in which it was embedded, in _or under such counties after April 1,

1991, without regard to wnere said coal is brought to the surface or portaled.

~ In those instances where am error occurs in the distribution of the additional
tax for the benefit of counties, whether the error is the result of erroneous
reporting by the coal producer of the county in which the coal is severed or s
the result of a miscalculation in the guarterly distribution of the county coal
severance funds, the State Tax Commissionsr shall have full and complete
authority to require full restitution of any overage erronecusly distributed to
one county and transfer the amount of overage so erronecusly distributed to the
county which was entitled to those funds. '

7:2 6.2 Errors_in Distribution of Additicnal Tax for Benefit of Counties.

In ordering the repayment of funds wrongfully distributed the Tax
Commissioner shall allow repayment to occur over the same number of quarters as
those in which the error in distribution continued, with the repayment to begin
in the quarter next following that in which the county receives written notice
of overpayment. Repayment may be made by withholding the amount due from
current distributions due the county during each of these guarters, where the
distributions are sufficient to meet tha repayment schedule.

Nothing in this section shall prevent the counties involved from entering a
writien agreement %o accomplish a mutualiy agreed upcn redistribution of funds
to correct the error, as an alternative to the Tax Commissicner's repayment
plan. - ' : .

§-135-13A-8- § 110-13A-7. Accounting.

8% 7.1 Accounting Periods. - For purposes of the severance fax imposed
by W. Va. Code § 11-13A-1 ef seg., a taxpayer's taxable year shall be the same
as for federal income tax purposes. If a taxpayer's taxable year is changed for
federal fincome tax purposes, it shall be similarly changed for purpcses of the
severance tax. .The taxpayer shall provide a copy of the authorizaticn for such
change from the Internal Revenue Service, with the taxpayer's annual return.

8-2 7.2 Method of Accounting. - A taxpayer's method of accounting under
the severance tax shall be the same as taxpayer's method of accounting for
federal dincome tax purposes. In the absence of any method of accounting for
federal income tax purposes, the accrual methed of accounting shall be used
unless the Tax Commissioner, in writing, censents to use of another method. If
a taxpayer's method of accounting for purposes of the federal income tax are
changed, the severance tax shall similarly be changed. The taxpayer shali
provide a copy of the authorization for such change from the Internal Revenue
Service, with its annual severance tax rsturn for the taxable year.

§-116-134-16- § 110-13A-8.  Annual Return. = _

19-% 8.1 Filing Date for Calendar Year Taxpayers. - Calendar year
taxpayers shall file the annual return with the Tax Commissioner on or before
the end of the first month after the end of the taxable year.
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$9-2 8.2 Filing Date for Fiscal Year Taxpayers. - Fiscal year taxpayers
shall file the annual return with the Tax Commissicner on or before the end of

the first month after the end of the fiscal year.

19-3 8.3 Payment of Tax. - It shall be the duty of every taxpayer required
to pay the severance tax due by the data fixad for filing the return (determined
without regard to any extensicn of time for filing such return).

18-4 8.4 Tax Due Without Assessmgnt.,-_zt is the duty of every taxpayer
required to pay severance tax due pursuant to file the return and pay the tax
due even though no assessment, notice or demand §s received by the taxpayer.

1975 8.5 Credit. ~ Every taxpayer subject to .the severance tax is allowed
an annual credit of five hundred dollars against taxes due to be applied at the
rate of forty-one dollars and sixty-seven cents per month for each month the

taxpayer was engaged in business in this State.

§ 110~13A-9. Estimated Taxes.

B i ) .

9.1 Tax of More Than $1,000 Per Month. - For taxpayers whose estimated
severance tax 1iability exceeds one thousand dollars per month, the tax shail be
due and payable in monthly instaliments on or before the last day of the month
following the month in which the tax accrued:

g.1.1 Estimated Tax. - Each such taxpayer shall, on or before the
last day of each month, make out an estimate of the tax for which the taxpayer
is 1iable for the preceding month, sign the same and mail it together with a
remittance, in the form prescribed by the Tax Commissioner, of the amount of tax
due to the office of the Tax Commissicner.

9.1.2  Deductions From Estimated Tax. - In estimating the tax due
for each month, the taxpayer may deduct one twelfth of any applicable tax
credits allowable for the taxable year, and one twelfth of any annual exemption
allowed for such year. ' TTTTremTT T m o T

9.2 Tax of less Than $1,000 Per Month. - For taxpayers whose estimated.
severance tax 1iabiiity is one thousand doilars per month or less, the tax shall
be due and payable in quarterly installments on or before the last day of the
month following the quarter in which the tax accrued: : :

g.2.1 Estimated Tax. - Each such taxpayer shall, on or before the
last day of the fourth, seventh and tenth months of the taxable year, make out
an estimate of the tax for which the taxpayer is 1iable for the preceding
gquarter, sign the same and mail It together with a remittance, in the form
prescribed by the Tax Commissioner, of the amount of tax due to the office of
the Tax Commissicner.

9.2.2 Decuctions Frem Estimated Tax. = In estimating the amount of
tax dus for each guarter, the taxpayer may deduct one fourth of any applicabie
tax credits allowable for the taxable year and one feurth of any annual
exemption allowed for such year.
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9.3 Exceptien. - The_[gifggmm1sswoner if he deems it necessary to insure
payment of the tax, may require the return and payment “Under this Section for
pericds of shorter durat1on than those prescribed in Subsections 9.1 and 9.2 of

these regulations.

§-118-13A-11- § 110-13A-10a. Development Investment Credits.

33+t 10a.1 Tax Credit. = There shall bs allowed as a credit zgainst the
severance taxes imposed for the taxable year, the amounf determined under W. Va.
Code §§ 11-13C-1 et seq., 11-13D-1 et seg., and 11-13E-1 et seg. relating to:

Tiv3+3 10a.1.1 Tax credit for ©business invesiment and Jobs
expansion; ) )

Itc32 10a.1.2 Tax _credit _ for  industrial expansion  and

revitalization and eligibie research and development projects;
33733 10a.1.3 Tax credit for ceal Teading facilities.

32 10a.2 Requlations for Implementing Credit. - The Tax Commissioner
shall prescrlbe 211 necessary regulations to carry out the purposes of the tax
credits outlined in Subsection 10a.1 of these resgulaticns. No taxpayer may take
a credit for a certified project under W. Va. Code § 11-13C-1 et seg. without
first obtaining certification of eligibility from the Tax Commissicner.

$%-3 10a.3 Credit for Consumers Saies and Service Tax_and Use Tax
Paid. - The severance tax shall be subject to the cred1ts cet forth in W. Va.
Code § 11-15-95 and W. Va. Code § 11-1BA-3b. )

3374 102.4  Credit for Minimum Severance Tax on Coal. - There shail be
allowed as a credit aqa1nst the severance Taxes imposed for the taxable year on
coal by W. Va. Code § 11 -13a-3 but net 1nc1ud1nq the additicnal severance tax on
coal impossd by W. Va. Code § 11-13A-6, the amount of annuai minimum severance
tax on coal imposed by W. Va,. Code § 11-12B-3(a). 1Tne credit allowed by W. Va.

Ccde § 11- 128_3(b) shall not exceed the severance tax 1iability exclusive of the

additional tax on coal after “application of all credits to which the taxpayer

may be entitled except any credwt for ihsta]?ment payments of estwmated tax or

for gverpayment of tax.

Y. =
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§-138-13A-12- § 110-13A-1. Filing Extensions.

$2-% 11.1 Time Extension for Filing. = If the taxpayer can show good cause

to the satisfaction of the Tax Commissioner, the Tax Commissioner may, upon

written vrequest received on or prior to the due date of the annual or -any

periodic estimate, grant a reasonable extension of time for filing any return or
other document. Such extension shall be granted upon such terms as the Tax
Commissicner may by regulation prescribe or by contract reguire.

ip-2 11.2 Extension for Filing Not Extension for Payment. - The granting of
a time extension under Subsection 37:% 11.1 of these regulations shali not alone
be deemed to extend the due date for payment ¢of the tax.

§-110-13A-13~ § 110-13A-12. Remittance Extensions.

(a0
ol
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$3-% 12.1 Extension of Time for Payment of Tax Due on Amount Deiermined on
Return. - The Tax Commissioner may extend the time for payment of the amount of

severance tax shown cn any return for a reasonable period not to exceed six
months from the date fixed for payment thereof.

$3+2 12.2 Extension of Time for Payment of Tax Due on Amount Determined as
Deficiency.” - The Tax Commissicner may extend the time for payment of the amount
determined as a deficiency for a period not to exceed eighteen months from the
date fized for payment of the deficiency (or for a further period of twelve
months in excepticnal cases) where it is shewn to the satisfaction of the Tax
Cemmissioner that payment of a deficiency upon the date fixed for payment
therecf will result in undue hardship to the taxpayer.

13-3 12.3 No_Extension for Certain Deficiencies. - No extension shall be
granted under W. Va. Cede § 11-13A-12 for any deficiency which is due to
negligence, to intentional disregard of regulaticns, or to fraud with intent to
evade tax.

§-118-13A~14- § 110-13A-13. Filing and-Payment.

1471 13.1 Place for Filing Returns and Other Documents. - Tax returns,
statements, or cther documents, or copies thereof, shall be filed with the Tax
Commissioner by delivery, in person or by mail, to his office in Charleston,
West Virginia, The Tax Commissioner may, by regulaticn, designate any place for
filing such returns, statements, or other documents, or copies therescf.

§ 110-13A-14. Payment.

14.1 Time and Place for Paying Tax Shown on Returns. - Taxpayers required
tc make the annual return of severance taxes shall, without assessment or notice

or demand from the Tax Commissioner, pay such tax at the time and place fixed

for filing the return (determined without regard to any extensicn of time for

filing the return). Any extension of time for payment of such severance taxes

may be granted upon such terms, asffﬁhe Tax Commissicner may by regulation

prescribe or by coniract reguire.

§ 110-13A-15. Signature and Verification.

15.1 Signing of Returns. - Any return, statement or other document
required to be made under the provisions of W. Va. Code § 11-13A-1 et seq. shall
be signed in accordance with instiructions or regulaticns prescribed by the Tax
Commissioner, 5

15.1.1 Signing of Corporation Returns. - The return of- a
corporation shall be signed by the president, vice president, treasurer,
assistant treasurer, chief accounting officer or any cother officer duly
autnorized so to act. In the case of a return made for a corporation by a
fiduciary, such fiduciary shall sign the return.- The tact that an individuals
name is signed on the return shall be orima facle evidence that such 1nd1vadua1
is authorized to sign the return on behalf of the corporation.

15.1.2 Signing of Partnership Returns. - The return of a
partnership shall be signed by any one of the partners. The fact that a
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partner's name is signed on the return shall be prima facie evidence that such
partner is authorized to sign the return on behalf of the partnership.

15.2 Signature Presumed Authentic. - The fact that an individuai's name is
signed to a return, statement, or other document shall be prima facie evidence
for all purposes that the return, statement or other document was actually
signed by him.

15.3 Verification. - Except as otherwise provided by the Tax Commissioner,
any return, declaraticn or other document required to be made under Article
thirteen-a, Chapter eleven of the Code, shall contain or he verified by a
written declaration that it is made under the penalties of perjury.

§ 110-13A-16. Beond.

15.1 When Bond Reguired. - Whenever it 1is deemed necessary to ensure
compliance with W. Va. Code § .11-13A-1 el seg. the Tax Commissioner may require
any taxpayer to post a cash or corporate surety bond. _ '

16.2 Amount of Bend. - The amount cof the bond shall De fixed by the Tax
Commissicner, but shall not be greater than three times the average quarterly
Tiability of taxpayers filing returns for quarterly periods, five times the
average monthly 1iability of taxpayers required to file returns for monthly
perieds, or two times the average periodic liability of taxpayers permitted or
required to file returns for other than monthly or quarterly reports, provided
that notwithstanding the foregoing limitation no bond required under this
Section shall be Tess than five hundred dollars.

16.2.1 Increase or Decrease in Amount of Bond. - The amount of the
bord requirad pursuant %o Subsection 16.2 of these regulations may be increasad
or decreased by the Tax Commissicner at any time subject to the Timitations
provided in Subsecticn 16.2 of these regulations. ' R .

16.3 Restraining Order Until Bond Posted. - The Tax_ Commissioner may bring
an action, in the Circuit Court of Kanawha County or in the circuit court of any
county having jurisdiction over the taxpayer, for a rastraining order, or &
temporary or permanent injunction to restrain or enjoin the operation of =z
taxpayer's business until the bond is posted and any delinguent tax (including
applicable interest and additions to tax) has been paid.

§ 110-13A-17. Special Rules for Remittance.

S -

17.1 Agreement for Processor to Pay Tax. =-_In the case of natural resources

(except natural gas) where the Tax Commissioner finds that it would facilitate

and expedite the ccllection of the severance taxes, the Tax Commissioner may
authorize the taxpayer processing the natural resource to . report and pay the
tax which would be due from the taxpayer severing the natural resources. The
agreement shall be as the Tax Commissiener may prescribe. The agreement must be
signed: by the owners, if the taxpayers are natural persons; in the case of a
partnership or association, by a partner or member; fn ‘the case of a
corporation, by an executive officer or some person specifically authorized by
the corporation to sign the application. The agreement may be terminated by any
party to the agreement upon giving thirty days written notice to the other
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parties to the agreement: Provided, That the Tax Commissioner may terminate the
agreement immediately upon written notice to the other parties when either the
taxpayer processing the natural resource or the taxpayer severing the natural
rasource fails to comply with the terms of the agreement.

17.2 Collection of Tax on Severance of Natural Gas. - On or before the last
day of the month following each taxable calendar month, each person first
purchasing natural gas after it has been severed (or in the event it has been
severed and preocessed, after it has been severed and processed) shall be liable
for the tax imposed under W. Va. Code § 11-13A-1 et seq. The first purchaser of
natural gas shall collect the tax imposed from the person severing (or severing
and processing) the natural gas and remit the taxes to the Tax Commissioner. The
first purchaser of the natural gas shail report purchases of natural gas during
the taxable month, showing the gquantities of gas purchased, the price paid, the
date of purchase, and any other information deemed necessary by the Tax
Commissioner on forms prescribed by the Tax Commissioner.

17.2.1 . Report by Person Severing Natural Gas. - On or before the
last day of the month following each taxable calendar month, each person
severing (or severing and processing) natural gas, shall report the sales of
natural gas, showing the name and address. of the person to whom sold, the
guantity of gas sold, the date of sale, and the szles price on forms prescribed
by the Tax Commissioner. T '

17.2.2 Exception to Method of Colleciing Tax Upon Producing Natural
Gas. - Where the Tax Commissioner determines that the collection of severance

taxes due would ba accomplished in a more efficient and effective manner, the
Tax Commissioner may require the severor to remit the taxes. Notwithstanding
the provisions of Subsection 17.2 tha severor shall continue to remit the
severance tax until further nctice from the Tax Commissicner.

17.2.3 Where the person severing (or beth severing and processing}
the natural gas will sell the gas to the ultimate consumer, the Tax Commissioner
shall require the severor (or severor and processor) to remit the taxes. - .

§ 110-13A-18. Records Retentiom. . = o o o

18.1 Records Required. -.Every taxpayer iiabie for reporting or paying the
severance taxes shall keep such records, recaipts, invoices, and other pertinent
papers in such forms as the Tax Commissionér may require. T

18.2 Record Retention. = Every taxpayer shall keep such records for not
Tess than three years after the annual severance tax return is filed, unless the
Tax Commissioner in writing authorizes their earlier destruction. An extension
of time for making an assessment or claim for refund shall automatically extend
the time period for keeping the records for all years subject to audit covered
in the agrsement for extension of time,

§ 110-13A-19. Procedure and Administration.

19.1 Tax Subject to ™"West Virginia Tax Procedure and Administration
Act". - Each and every provision of the "West Virginia Tax Procedure And
Administration Act" set forth in W. Va. Code § 11-10-1 et seq. shall apply to
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the taxes imposed by W. Va. Code § 11-13A-1 et sea. with like affect as if said
Act were set forth in extenso in said Article 13A.

§ 110-13A-20. Crimes and Penalties.

20.1 Tax_Subject to "West Vircinia Tax Crimes and Penalties Act". - Each
and every provision of the "West virginia Tax Crimes And Penalties Act" set
forth in W. Va. Code § 11-9-1 et seqg. shall apply tc the taxes imposed by W. Va.
Code. § 11-13A-1 et seq. with like effect as if said Act were set forth in
extensc in said Article 13A. a ‘ s

§ 110-13A-21 Severability.

21.1 If any provision of these regulations or the applicaticon thereof shal]
for any reascn be adjudged by any court “of competent jurisdiction to be fnvalid,
such judgement shall not affect 1mpa1r, or 1nva?1date the remainder of these
requlations, but sha71 be confined in its operat@on 0 the prov1510ns thereof
directly involved in the controversy in which such judgement shall have been

rendered, and the app11cab111ty of such provws1on to 'other persons or
circumstances sha]] not be affected thereby ' ’

§-316-33A-23r § 110-13A-22. Short Taxable Year.

23-% 22.1 Short Taxable Year. - If ihe taxpayer s taxable year under W. Va.
Code § 11- 13A 1 et seq. is on any basis other than the State's fiscal year, then
the taxpayer's first taxable year for the severance taxes shall be a short
taxable year and shall cover the period beginning the first day of Juiy, one
thousand nine hundred eaghty seven, and ending with the taxpayer's then current
fiscal or tax year for federal income tax purposes.

§ 110-13A-23 Reserved for future use.

B G C R AL

§ 110-13A-24 Priority of Tax in Distributions of Property and Estates o

24.1 In the distribution, veluntary or compulsory, in receivership,

bankruptcy or otherwise, of the property or estate of any person, all taxes due
and unpaid under W. Va. Code § I11-13A-1 et seq shall be ‘paid from the first
money available for d1str1but1on in pr1or1ty to _all c1a1ms and Tiens except
taxes and debts due the United Stafes wh1ch under federal law are g1ven priority
over the debts and liens created by W. Va. Code § 11~ 13A 1 et seq. Any person

charged with the administiration or distr1but1on of any such property or estate

who shall violate the brov¢s1ons of this section sha11 be personally liabie for

any taxes accrued and'uhpa1d “under thws “article which are chargeabie aqa1nst the
person whose property ar estate 15 in adm1n1strat10n or d15tr1but1on .

YT e

24.2 There is a priority for all unpaid seyerance tax in distributions of
the property or estate of any person, and the tax must be paid_from the first

money ava11ab?e foy~ dw»tr1but1on in pr|or.ty uo a]? other c1a1ms and liens,
except taxes and debts dus the United States.

24.2.1 . The distribution of property subject to federal tax 1wens is
subject to the priority of such | Jiens prov1ded in the Interna1 Revenue Code.
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24.2.2 The _distribution of _property din federal bankruptcy

proceedings is subject to the pr1orﬁt1es of debts and_liens provided in the
United States Bankrupicy Code. . i ' _

24.2.3  This priority applies to the amount of tax, interest,
additicns to tax, and penalties.

S e = Skt - L L R ceTaz .

24.3 The priority applies to all distributions of the property or estate of
any person. A 'distribution" of property or an estate is the sale or transfer

of the properﬁy, or the disbursement of monay resu1t1nq from the sale or

transfer of the property or estate of any person. Distributions include, but
are not limited to, the “transfer of property or disbursement of proceeds of
sales of properiy by any executor, adm1nzstrator receiver, trustee, fiduciary,

special commissioner, or any pubiic officer under _ Jhd1c1a1 process; and

distributions in_any proceedings such as bulk sale, Tliguidaticn sale, estate

sale, assignment for the benefit of creditors, 1nterp1eader action, and

administrative or Jjudicial proceeding for the dissolution of a partnersh1p or

corgorat1on o e am e
24.4 The prierity does not apply to transactions that do not constitute
distributiens of property. These transactions include the sa?e transfer or

liquidation of less than a substant1a? part of the property of any person; the

sale or transfer of property in the ord1nary course of the business of the owner
cf the property; salas or transfers of any property hy the owner ovr for

consideration payable to the owner by the purchaser or tranéferee

24.5 This priority applies to the distributicen of all property, including

but not limited to real property or any interest therein; taanb]e personal

property, inciuding fixtures, equipment, machinery, furniture and vehicles;

intangible property, including accounts vreceivable, contract rights, bank

accounts, stocks, bonds; and the proceeds. from the ;a1é'br‘1iqufdation of any
such property.

24.6 This priority reguires payment of the tax from the first money that is

available for distributicn to tienors, creditors, benef1c1ar1es or _any othar

persgn, after payment of costs, comm1ss1ons fees and any other expenses

incurred in the presarvaticn, storage, 11qu1dat1on, or transpertation of the

propevrty or estate.

24.7 The debt or claim for taxes has priority over all claims and liens,

except debts due the United States.

24.7.1 Claims ~ subject to this pricrity dnclude any debt or

obligation, Tiquidated or unliquidated, that does not constitute a 1fen upon-the

property or estate.

24.7.2 Liens subject te this opriority idinclude any charge or
gncumbrance on the properiy or estate for payment of any c¢laims, debt or

o@]iqatiqn, such as a deed of trust, Jjudagment lien, security interssi, vendors
lien, execution lien, tax lien, mechanics Tien, Jandliords lien and municipal
Tien. - o y - —

24.7.3 The priority of the severance ifax debt in such distributions
is not determined by the cresence or absence of a perfected not,ce of tax lien,
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by the presence or absence of a perfected lien securing any competing claim or
debt, or by the order in which any such competing liens were perfected.
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