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THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE AFTER
APPROVAL BY SECRETARY OF STATE OR 35TH DAY AFTER FILI\IG WHICHEVER OCCURS
FIRST. .

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

Pursuant to the Court Crder issued by the Thi;teenth Judicial Circuit in Civil Action No.
88-C-660, the Department. of Tax and Revenue is required to promulgate emergency regulations
on the reporting of the number of tons of ceoal mined inm a county by location of coal prior
to removal, not the location of the nine porta7 As this is zlso .inecluded in the proposed
rule filed for public comment on July 1, 1991, a new comment period is net required for
this filing. ] o B ’ ' )

I,. Fraderick Williams, Jr.
State Tax Commissioner

5,80  Use additional sheets If Necessary, - Q/WM%W Lz(,:)

Signature




FILED

State of West Virginia o s -3 P LTS

Department of Tax and Revenue FERE F FEST YRGLLA
GASTON CAPERTON "7 Charleston 25305 L. FREDERICK’ WIIELEAM@, JR.
GOVERNOR . e . [ SECRETARY
CONSENT TO FILE RULE .

July 3, 1991

Tc Whem It May Concern:

Title of Rule: . SEVERANCE TAX
Title Number: -~ ~ ~ 110 ___
Series Number: 13A

Pursuant to West Virginia Code § 5F-2-2(a), the undersigned .
hereby consents to the filing of the foregoing rule.

Signed this third day of July, 1991.

Frederick Williams,
s cretary, Tax and Revenue
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DATE: July 3, 1991 L

TO: LEGISLATIVE RULE-MAKING COMMITTEE. Fitjiz

FROM: STATE TAX DIVISION ) _ € L -3 B T8

EMERGENCY RULE TITLE:  SEVERANGE TAX "1',:5_1‘3?;9 *_T;‘i“’

1. Date of filing: July 2., 1991 o

2. Statutory autherity for promulgating the emergency rule:

W. Va. Code § 11-10-5 and 11-13A-23(b) L - _ "

3. Date of filing of proposed legislative rule: July 3, 1991

4.  Does the emergency rule adopt new language oxr does it amend or repeal a
current legislative rule?

Yes . _ _ e

5. Has the same or similar emergency rule previously been filed and expired?
No -

6, ‘'State, with particularity, those facts and circumstances which make the
emergency rule necessary for. the immediste preservation of public peace,
health, safety or welfare, ’ i o ' o
N/A ) _ _

7. If the emergency rule was promulgated in order to comply with a time limit

established by the Ccde or federal statute or regulation, cite the Code
provision, federal statute or regulation and time limit established

thereain.
N/A } .

8. State, with particularity, thoses facts and circumstances which make the
emergency rule necessary to prevent substantial harm te the public
interest.

The Court Order issued by the Thirteenth Judiciagl Circuit in Civil Action
No. B88-C-660 reguires the Department of Tax and Revenue to promulgate
emergency regulations relating to the reporting of the number of tons of
coal mined in a county by location pricor to removal, not by locaticn of the

mine Dortall These regulations comply with that Order.




FISCAL NOTE EFOR FPROFOSED RULES

Rule Title: Severance Tax.

Type of Rule: . = X Legislative __. . Interpretive Procedural
Agency: State Tax Division Address: State Capitcl; Charieston, WV 25305
1. Effect of .. . ...} ~ ANNUAL ; " FISCAL YEAR
Proposed Rule ! Increase| Decrease | Current| Next | Thereafter . .
— i i i | |
! | ! ! |
Estimated Total Cost! $ - b g Poos -
_ E { ] % }
E ! 1 ! |
Perscnal Services b =-0- b -0- 1 =-C- ! ~0--1 =0- e
1 1 | t [
i I 1 1 |
Current Expense i =0- I =0- I -0- ! -0- 1 -0-
t I | ] 1
. [ I 1 1 1
Repairs and ! ! ! ! !
Alterations 1 -0- I -0- Vo ~0- } -0~ { ~0- .
I ] 1 1 |
1 I 1 | |
Equipnment i -0-- -1 -0- yo=0-- -0- | -C- -
| | ' 1 | |
i 1 i 1 | |
Cther . - .l - =0- P =0- Yo-0- ! -0~ | =-0-
I i A I | -
Z. Explanation of above estimates:

There should be no fiscal impact on Departmental expensas.
3. Objectives of these rules:

The regulations explain and clarify the Severance Tax imposed by W. Va.
Code § 11-13A-1 et. seqg. o

4. Explanation of Overall Eccnomic. Impact of Proposed Rule.
A. Economic Impact on State Government.
There should be nc &conomiz impact.
B. Econemic Impact cri Political Subdivisions; Specific Industries;
Specific groups of citizens.

The eccnomic impact will vary between the counties depending in
which county the coal 1s embedded priox teo severance.




cC. "Ecenomic Impac¢t on Citizens/Public at Large.

e

There should be no economic impact.

Date: July 1, 1991 . _. B B

Signature of Agency Head or Authorized Representative

; rederick Williams, Jr.
Secretary, Tax and Revenue

e




Stat:a of West Virginia
Department of Tax and Revenue

GASTON CAPERTON Charleston 25305 o L. FREDERICK WILLIAMS, JR.
GOYERNOR SECRETARY

STATEMENT OF CIRCUMSTANCES = _

Other than making technical corrections, the amendments clarify the
distribution of the tax on coal which is a result from a court order and
discusses successor liability for taxes,




EMERGENCY .
WEST VIRGINIA LEGISLATIVE REGULATIONS G?ﬁﬁi[?fE£i¥Tkj”;
STATE TAX DEPARTMENT CSTORETAN i BTALE
TITLE 110
SERIES 13A
1881
Filed: July 3, 1981
§ 110-13A-1. General. e
1.1 Type_ of Regulation. — Thase. regulations are emergency legislative
regulations as defined in W. Va. Code § 29A 3-15. S )
1.2 Scope. — These emergency Jegislative reguiaticons explain and clarify

the West V1rg1nwa Severance Taxes set forth at W. Va. Code 8§ 11-13A-1 et seq.

1.3 Authority. - Theses. emergency legislative regulations are issued under
the authority of W. Va. Code §§ 11-13A-23(b), 11-10-5, 2SA-3-15.

1.4 Filing Date. = . . il
1.5 _Effective Date. - —e s S

1.6 Citation. = These _emergency legislative regulations may be cited as
110 C.S.R. 13A, § (1991), L N

§ 110-13A-2. Definitions. - As wused _in _these regu]aﬁ1ons and unless  the
context clearly requires . a ‘different meaning, the following terms shall have the
meanings ascribed herein, and shall apply in the singular or in the plural.

2.1 Cozl. - The term "coal" means and includes any material composed

predominantly of & solid, brittle, stratified, combustible carbenaceous rock
formed by the decompos1twon of vegetatqon contawning varying quantities of the
elements of carbon, hydrogen, oxygen and nitrogen. "Coal" shall include but is
not limited to peat, Tignite, bituminous, anthrac1te and var1ous intermediary
foerms of coal. ;

2.2 Cecniract Miner. 7-_Tbg_ﬁerm "contract miner" means a person engaged as
an independent contractor in producing natural resource ‘products which are owned
by ancther or others, as tangible personal property, immediately after they are

severed, extracted, reduced to possession and produced.

2.3. Delegate. - The térm "delegate" in the gbpgsg_”gr_hws delegate' when
gsed in reference to the Tax Commissioner, means any officer or employee of the
Tax Department duly authorized by the Tax Commissioner, directly or indirectly,
by one or more redelegatfons of authority, to perform the function mentioned or

described in the Severance Tax Act or these regulations.
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2.4 Economic Interest. - The term "economic interest” for purposes of the
Severance Tax Act i1s synonymous with the ecoromic interest reguired by 26 U.S.C.
611 and in effect.on December 31, 1985 which entitle the taxpayer to a depletion
deduction for federal income +tax purposes: Provided, That a person who only
receives an arm's-length royaltiy shall not be considered as having an economic
interest for purposes of the Severance Tax Act. '

2.4.1 An economic interest, for faderal income tax purpeses, is
pcssessed in every case in which a person has acquired by investment any
interest in mineral in place or standing timber and secures, by any form &f
legal relaztionship, fincome derived from the extraction of the mineral or
severance of the timber, to which he must loock for a return of his capital. A
person who has no capital investment in the mineral deposit or standing timber
does. not possess an ecenomic interest merely because through a contractual
relation he possesses a.mere economic or pecuniary advantage derived from
production. For example, an agreement between the owner of an economic interest
and another entitling the latter to purchase or process the product upon
production or entitling the latter te compensation for extraction or cutting
does not convey a depletable ecaonomic inierest. - -

2.5 Extraction of Ores _or Minerals From the Ground. - The phrase
"aytyaction of ores or minerals from the ground” includes extraction by mine
owners or operators of _ores orn minerals from the waste or residue of prior

mining. L

2.5.1  _Extraction of ores or minerals from the ground shall not
include the removal of natural gas from underground storage facilities intc
which the natural gas has been mechanically injected following fts inftial
removal from the earth: Provided, That_ the appropriate severance tax was
reported and paid at the time the natural gas was produced, if such preducticn
occurred in YWest Virginia. o

2.5.2 Extracticn of ores or minerals from the ground shall not
include "landfill gas _technology" by which gas or g¢aseous compounds are
extracted from sanitary landfill areas, which gas or compound was generated zs a
by-product of the materials composing the Tandfill.

£.5.3 Extraction of ores or minerals from the ground shall not
include thes production of gas or gaseous compounds by any bicmass decomposition
techneologies. L o

2.6 Fiduciary. - The term "fiduciary” means and includes, a guardian,
trustee, exescutor, administrator, recefver, conservator or any persen acting in
any fiduciary capacity for any person.

2.7 Gross Value. - The term "gross value" in the case of natural resources
means the market vajue of the natural resource product, in the immediate
yicinity, where severed, determined after application of post production
processing generally applied by the industry to obtain commercially marketable
or usable natural resource products. The value of natural resource products.
oreduced shall be determined by the gross proceeds of sales in every instance in
which a bona fide sale of such preoducts is made at the point where production

ends, and whether sold at wholesale or retail. In determining the value of
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natural resource products delivered to purchasers there may be deducted .from the
gross proceeds of sales so much thereof as the taxpayer can prove to be actual
outgoing freight charges. (paid by him) from the point at which shipment
originates in this_State %o the point of delivery. However, no deduction Is
permitted for expenses incurred by him through the use of his own eguipment in
transporting items produced. No deduction is permitted for expenses incurred to
transport ftems from the point of severance to the processing plant ( or loading
facilities), when treatment processes are considered part of the production or
mining taxable as such pursuant to W. Va. Code § 11-13A-4. Further, no
deduction will be allowed for sales commissions, royalties, eor other costs,
expenses or fees fincurred by a producer and ultimately paid to third parties.
For a discussion of "gross vaiue” see § 110-13A-3 of these regulations.

2.8 Mining. - The term "mining" includes not merely the extraction of ores

or minerals from the ground but also those treatmeni processes cohsidered as
mining under the Severapce Tax Act and those ireatment processes necessary or
incidental thereto. ’ '

2.9 Natural Resource. - The term "natural resource" means all forms of
minerals inciuding, but net limited.to, rock, stone, Jimestone, coal, shale,
gravel, sand, clay, natural gas, oil and natural gas liquids which are contained
in or on the soils or waters of this State, and fncludes standing timber.

2.10 Partnership or Partner. — The term "partnership" includes a syndicate,
group, poel, joint venture, or other unincorporated organization, through or by
means of which natural rescuUrces are severed, extracted, reduced to possessicn
and produced or prepared in this State for sale, profit or commercial use. The
term “partner'" includes a member of such a syndicate, group, pool, Jjoint venture

or organization.

2.10.1.. .An unincorporated organization is a "partnership" under the
Severance Tax Act even though, for Federal income tax purposes, the members of
the unincorporated organizaticn elect under I.R.C. § 761 to be excluded from
treatment &s a partnership.

2.11 Person or Company. - The t rms%"person"'or "company" are herein used

interchangeably and include _any individual, firm, partnership, wmining
partnership, Jjeint venture, association, corporation, trust or any other group
or combination acting as a unit, and the plural as well as the singular number,
unless the fntention to give a more Timited meaning is declared by the content.

2.12 Processed or Processing. - The terms "“processed” or "“processing" as

appiied in the Severance Tax Act, doss not include in the case of:

2.12.1.. Timestcne guarried or mined, any activity after the stone is
severed and reduced to possessfon on the surface;

2.12.2 natural gas, any conversion or refining process;
2.12.3 . 0i1, any canvevysion or vefining process;

2.12.4 timber, any cuts after the tree is severed, topped ard
delimbed. See Burruss v. Hardesty, W. Va, 287 S.E.2d 838 (1981).
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2.13 Producers. - For purposés ¢f “these .regulations, the word "producer”
shall mean and includa, but rot be Timited to, every person who engages in the
business of severing, extracting, mining, quarrying, reducing to his possession
and producing for his sale, profit or commercial use any natural resource
products  from his own land_or frem the land of ancther under a right or license

granted by lease or contract, either directly or by contracting with others for
tha necessary labor or mechanical services. . A person who produces natural
resource products for use of consumption in his own business, whether Tocated
within or without the State, is a producer for the purposes of the severance
tax - and taxed accordingly. A producer must have a direct interest fin the
minerals in place and look sclely ta mineral sales proceeds for his income from

the production.

2.14 Related Parties. = The term '"related parties" means two or more
persons, organizaticns or businesses cwned or controlled directTy or indirectly
by the same interests. Control exists if a contract or Teasa, either written or
oral, is entered intc whereby one party mines or processes natural resources
owned or held by another party and the owner or lessor participates in the
severing, processing or marketing of the natural resgurces or receives any value
other” than an arm's length passive royalty interest. In the case of reiated
narties, the Tax Commissioner may apportiocn or allocate the receipts between or
among such persons, organizatiens or businesses if he datermines that such
apporticnment or allocation is necessary to more clearly reflect gross value.

'2.15 Sale. - The term "sale" includes. amy transfer of the ownership or

title to property, whether for money or in exchange for other property or
services, or any combinaticn thereof.

2.16 Severance “Tax Act. - The term "Severance Tax Act" means the tax
imposed by W. Va. Code § 11-13A-1 et sea. . . oo .

2.17 Severing_or Severed. - The terms "severing" or "severed" mean the

physical removal of the natural rescurces from the carth or waters of this State

by any mesans: Provided, The-astivity-of-severing-coai-from-zn-underground-mine
prisr-ts-proecessing-is-deemed-to-ccedr-when-the-cosi-fs-reddced-to-possession-at
the- portat-of- the-miner~- Provided-forthery That "severing” or "severed" shall
not incliude: _ : T T ' '

2.17.1 the remeval of natural gas from underground storage
facilities into which the natural gas has been mechanically injected following
its initial removal from the earth;

2.17.2._. any separation process for natural gas or oil commonly
employed to obtain marketable natural rescurce products after the gas or ol is
produced at the well-head;

2.17.3 any processing of limestens or sandstone that occurs after
the privilege of producing stone by quarrying or mining ends;

72.17.4 any processing of timber that cccurs after the privilege of
producing timber ends. . .
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2.18 Stock. - "Stock! includes shares in _an_ assocfatien, Jjoint-stock,
company ovr corporat1on

2.19 Tax Commissisner. = "Tax _Commissioner" means the Tax Commissioner of
the State of West Virginia, or his delegate. '

2.20 Taxable Year. - "Taxable year" meaps the calendar year, or the fiscal
year ending during such calendar year, uporn the basis of which the severance tax
1iabiTity is computed, and shail be the same as the taxpayer's taxable year
federal income tax purposes.. "Taxable year" means, in case of a return made for
a fractional part of a year under the provisions of W. Va. Code § 11-13A-23, or
under regu]at1ons promulgated by the Tax Commtsswoner the per1od for which such
return s made. - LIl T Tl L

2.21 Taxpayer. - The_ term_ "iaxpayer" means and includes any individual,
partnership, Jjoint venture, association, corporation, receiver, trustee,
guardian, executor, administrator, f1duc1awy or representat1ve of any kind
engaged _in ‘the bus1ness ‘of _severing or processing (or both severing and

process1ng) natural resources in this State for sale or use. In instances where
contracts (either oral or written) are entered Jinte whereby persons,
organizations or  businesses  are engaged 1in the business of severing or

processing (or both severing and processing) a2 natural resource but do not
obtain title to or do_not have an econgmic interest therein, the. party who owns

the natural resource_immediately after its severancg_gh_has an sconomic interest

therein (except a person who only receives an arms- length royalty) is the
taxpayer.

2.22 This Code. ~ "This Code" means the Code of West Virginia, one thousand
nine hundred thirty-one, as amended. -

2.23 This State. - "This State" means the State _of West Virginia.
§ 110-13A-3. Determiration of Gross Value. - For all natural resources, '"gross

value" is to be reported as follows:

3.1 Gross Value Amount Received. - For _natural resources severed or
processed (or both seversd and processed), except natural gas, cil, and
Timestone or sandstone quarried or mined, and sold during a reporting period,
gross value.is the amount received or receivable by the taxpaver.

3.1.1 Example., - A owns land within_West Virginia from_ which he
mines coal. A sells his produced natural resources to B Power Company. A must
raport the value of such natural resources, as determined by the gross proceeds
of sale, on the severance tax form. Therefore, A reports the full_ amount
received from B and computes his tax ljability thereon.

3.1.2 Exampie. - A owns Tland within West Virginia and produces
coal therefrom. In 1988, A produced 55,000 tons of whwch 40,000 tons were sold
to B Power Company at ten dollars ($10 00)  per ton and 172,000 tons wers
transported without sale to a coal broker (or selling agent) without the State.
The broker does not take title to the natural resource product and conseguently
has no ownership therein. The remaining 3,000 tons were sold, at the mine, to
individuals for home consumption at twelve dollars (312.00) per ton. The coal
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broker subseguently, and before the clecse.of the taxable year 19883, makes sale.
of the coal at thirteen dollars ($13.00) per ton.

3.1.2.1 A, on the 1888 severance tax return, must report the
gross proceeds. of the sale to B. (40,000 tons @ 310.00 per ton = $400,000)

3.1.2.2 A must also report the amount of the sale made by the
broker on A's severance tax return. (12,000 tens @ $13.00 per ton = $156,000.)
Inasmuch as the fee or commission retained by the broker is an expense of doing
business ta A, A receives no deduction cor exclusion from gross income for the
amount retained by the broker,

3.1.2.3 A must also report the amount of the sales at the mine
to individuals Tor household consumption. (3 000 tons @ $12.00 per ton =
$36,000.) T Tt T T T

3.2 Sale at Future Date. - When natural resources are severed for sale at
a future date, payment of the tax with respect to the severed natural resource
is delayed until_the point in time when the taxpayer recognizes gross incoms
under the taxpayer's method of accounting.

3.3 Transition rule for change in rate. - Whenever patural resources are
severed prior o the date .on which the rate at which production under the
appropriate classification is subject to tax changes, but the taxpayer does not
recognize gross income under the taxpayer's method of accounting until after the
effective date of the new rate, the gross income so reporied will be taxed at
the rate in effect during the per1od in which the gross income is recognized and
reported. and not at the rate in effect at the time the natura1 resources wers
severed. . . . [ o

3.4 No Deduction of Expenses. --In all {instances, the gross value shall
not be reduced by any state or federal taxes, including “federal black lung tax,
federal and state recltamation taxes, roya1t1es sales commissions or any other
expense.  Amounts paid to an independent contractor as renumeration for the
severing, extracting, producing or processing of natural resource products are

not to be deducted from the determination of gross value by the producer.

3.4.1 Example. = A, . landowner, _leases_ his land tc B for the
purpose of drilling for oil. The lease.provides that B will pay A a one-eighth
royalty in cash or in kind. The well is successful and produces 80,000 barrels
of oiT. B is a producer; therefore he must pay severance fax under the oil
production classification on the gross,proceeds of sale er value of the entire
production. B receives no deduction for any amount in cash or in kind paid to A

as a royalty. A is not Tiable for severance taxes upon the royalty he receives.

3.4.2 Example. - A, the owner of Tand, leases safd land to B whe
desires to mine the cpal therefrom _B agrees to pay A a royalty of $.30 on each
ton of coal mined by B, In the yggr 1988, B extracts 50,000 tons of coal and
pays A his royalty of $15,000 (50,000 tons @ $.30 per ton =7315,000). B sells
the tonnage to a manufacturer for $450,000. :

3.4.2.1 Inasmuch as B is producing natural resource products
under a lease which gives him the exclusive right to sever or mine the mineral
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deposits and which obligates him.te pay the owner of the deposits in place a
royalty after severance, B is _the producer of the natural resources and is not a
contract miner, Therefore, B must report the gross proceeds of sale on his
severance tax return ($450,000). B may not deduct the amount of royalty paid to
A as it is a cost.of doing business., A is not Tiable for severance taxes upon
the amount he receives for royalties.

3.4.2.2 -If at a Tater date B subleases to C and C agrees to pay
B a royalty of $.40 per ton, C becomes the producer and reports accordingly and
A and B are royalty rec1p1ents not 1iable under the severance tax.

3.4.2.3 If, at a ‘tater date, C contracts with D whereby D will
mine the coal and deliver it to C at a siipulated fee per ton, C remains 1iable
under the severance tax as the producer; A and B remain as royalty recipients
and D becomes a contract miner. A, B and D would not bes subject to severance
tax liability.

3.5 _Progessing When Not Severed By Taxpayer._ - When natural resource
products are purchased from an unrelated .party, or are severed outside this
State either by the taxpayer, or by another person from whom the taxpayer
purchases such _products, for the purpose of processing such products in
activities which are deemed %o . be the exercise of a nrivilege subject to the
severance . tax pursuant to Section 5 of fthese regulations, the taxpayer must
report the gross value of such processing according tc the following rules:

3.5.1 When the natural resource products avre purchased from an
unrelated party to be processed for resale, the gross value subject to tax shall
ba the amount received by the taxpaver from the szle of the processed natura]
resource product, resduced by the amount pa1d or payable to the person actually
savering the natural resource. . _. I

3.5.2 . When the natura] resource product is severed by the taxpayer
or a related party outside of the State of West Virginia, to be processed in
West Yirginia for resale, the gross value subject to the tax shal] be the amount
received by the taxpayer from the sale of the processed _natural resource
product, reduced by the gross valus of the unprocessed natural resource product
as determined under Section 375 3.6 of these regulations.

3.5.3 When the taxpayer purchases natural resource products or
severs natural resource products outside of the State of West Virginia and
imports those products, to be processed in West Virginia for the purpose of sale
to related parties or to be used or consumed in the taxpayers business, the
values determined under Section 35 2.6 of these regulations shall be
substituted  for  the. amount recelved from the sale of ths processed natural
resource product under Subsections 3.5.1 and 3.5.2.

3.5.4 In no case may the taxpayer owning natural rescurce products
purchased or brought into the State of West Yirginia for processing activities
subject to the severance tax pursuant to Sectien 5 of these regulations take a
deductien or allowance from grass vaive for amounts paid to an independent
contractor to perform the processing services.
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3.6 Sales to Related Party or Used or Consumed By Taxpayer - In a
transaction involving related parties, or in the absence of a sale where the
taxpayer preduces the natural resource for consumpiion by the taxpayer in the
taxpayer's business, gross value shall not be Tess than the fafr market value
for natural resources of similar grade and quality, and the gross value shall be
further determined by app1y1ng reguTau1ons 3 5 1 through 3. 5 3 in the order as

follows: T e

3.6.1 The value of the natural resource product sold to a related
party or consumed by the taxpayer shall be determined by applying the average
prices at which sales of like kind, grade and quality are made by the taxpayer
during the taxable year to non-reiated customers of the producer.

3.6.2 If there are no sales of similar products by the taxpayer to
non-related customers of. the tagxpayer by which gross value may be determined,
the gross value shall be determwned according to the selling price at the p1ace
of use dr-consumption of similar products of 17ke quality and character by other
taxpayers. Under neo circumstances, however, may the valus ascertained under
either of the twe above_discussed methods be. 1ess than the actual gross proceeds
of sale or the actual total cost of produc1ng the natural rescurces, whichever
is greater.

2.6.3 . In thz absence of sales.of similar natural resopurceg products
as a guide.to. va1ue such value may be determined by a cost basis, In such
cases there shall be included every item of cost attributable to the particular
natural resource product produced, inciuding direct and indirect overhead costs.
There shall be added to this_tetal producticn cost the average mark-up reailized
by the taxpayer on all natural resource products produced and sold.

3.7 Take or Pay Contracts. = Under certain purchase contracts, "take or
pay" clauses reguire purchasers of natural resource products to pay for certain
quantwt1es of the product whether or not they are actually ‘taken by the
purchaser at that time. Amounts-pafd to producers for such products not taken
can be offset against future quant1t1es of the product when actua11y taken by
the purchaser. Producers receiving receipts from such "take or pay" contracts
shall not be reguired to report such inceme under the severance tax until such
natural resource products are delivered to the purchaser and the purchaser's
account so _credited. This treatment will only be afforded_ to taxpayers whoe
maintain adeguate records +to accurately vreflect the accounting procedures
utilized by the taxpayer.

3.8 Example. - Company A, a Maryland Corporation, severs 1,000 tons of
coal in Maryland. and. ships the cecal to Company B in WeéKmV?Yg7ﬁTé to be cleaned
and tippled for Company A. Company A retains ownership of the coal at 2ll times
and pays Company B $5.00 per ton to c¢lean and tipple the ccal. Company A makes
other sales of unprocessed coidl at iis mine for $20 per ton to unrelated
customers. After the ccal is cleaned and tippled by Company B, Company A sells
the 1,000 tons of coal to an unrelated purchaser for $30 per ton. Company A
would report the sale of the 1,000 tons of coal at the difference betiween the
value of +the processed coal and the value of the unprocessed coal or,
$30.00/ton - $20.00/tern = 310.00/ton for a total of $10,000, as the gross value
of the 1,000 tons of coal on Company A's severance tax form. See Subsections

3.4 and 5.1.1 of these regulaticns. _ Company B would not be subject to the
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severance tax becausa it doess not have an_eccnomic interest in the coal being
processed. Company A is not permitted any allowance for the $5,000 paid to
Company B to process the coal as it s a cost of doing business to the producer,
Company A.

3.9 Example. - X, a_ manufacturer of chemicals, owns land within West
Virginia wnich contains coal deposits. X« contracts for the production of such
coal with B. The contract hetween X and B provides that B will produce the coal
and deliver the same to X and in payment for such service, X will pay B one
dollar ($1.00) per ton. In the year 1988, B mines and delivers to X 750,080
tons of coal of which X consumes 700,000 toris in its manufacturing process. Of
the remaining tonnage, X sells 40,000 tons to an unrelated wholesaler at $12.00
per ton and sells 10,000 tons to_&r affiliated company at $3.00 per ton. X pays
B $750,000 for the service performed.by B in 1888. .. . . . ..

3.9.1 ¥ is the producer of the natural resource product, and B is
a contract miner; for X owns the coal in place and is entitied to immediate
possession upon extraction thereof by B, whereas B has no econemic interesi in
the mineral and may only sever for X and deliver the product te X for a
stipulated fee. Therefore, X must report the gross income from the sale and use
of the coal on the sevarance tax raturn.

3.8.2 "Since X is a producer of a natural resource product which he
uses or consumes_9in his business, he must determine the value of said producticn
(700,000 tons) under the applicable rule set forth in Subsection 3.5 of these
regulations and report the same as taxable, income on the severance tax form.
The provision of Subsection 3.5 of these regulations which applies to the
determination of value of natural resource. products used or consumed by the
producer provides that such regulations shall be applied in the order stated.
Therefore under such circumstances, to determine-the value of the 700,000
consumed tons of coal, ¥ would apply reguiation 3.5.1. Said regulation makes
use of the average prices at which sales are made to customers during the year.
The average price in this fnstance would be based on the sale of the 43,000 tons
made to the wholesaler which was at $12.00 per ton. Therefore, for the used or
consumed natural resource products, X must report $8,400,000 ($12.00 X 700,000 =
$8,400,000) as the value thereof on the ssverance tax return. .

3.9.3 The 10,000 tons sold to an affiliate must also be reported
on the severance tax return. However, the selling price ($3.00/ton) was not
indicative of the true value of the products.. Therefore, X must apply the

applicable regulation set forth in Subsection 3.5 of these regulations. 3Since
the selling price to the affiliate was not at true value, this sale was not used
in determining the value of the products used or consumed by X. In order to
determine the proper value of the products sold to a related party, X will apply
regulation 3.5.1. Said regulation provides that whenever sales are made to
related parties, the value shall correspond to the gross.proceeds from sales to
nonrelated purchasers of similar products of Tike quality and character. In
this example, a sale was made to a nonrelated purchaser (the wholesaler) at
$12.00 per ton. Therefore, X must place .a_value of $12.0C/per ton on that
tonnage sold to the affiliate and report the resultant amount (10,000 tons @
$12.00/ton =-$120,000) on the severance tax return. -
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3.2.4 . The gross. proceeds of sale derived from the sale to the
wholesaler (40,000 tons @ $12.00/ton = $480,000) will also be included on the
severanca tax raiurn.

3.8.5 For purpo<és of this exampie, the 1888 severance tax return
of X will réfiect taxable fdncome of $9,000,000. This _taxable amount
($9,000,000) is "a total of the value of consumed products ($8,400,000), the
value of the products sold to the affiliate ($120,000) and the gross proceeds of
the sale to the wholesaler ($480,000).

3.8.6 B, who performed services for X, is a contract miner and
will not report his fee ($750,000) con the severance tax return.

3.10 Natural Gas. - For natural gas, gross value is the value of the
natural gas at the well head immediately preced1nq trhnsbbrtat?on_ and
transmission. To determine the valuye of the gas prior to transportation and
transmission the producer shall apply Subseciion 5.8 of these regulations to
calculate his transportation allowance.

3.10.1 Exampie. - A_ is producer of natural gas within West-
Yirginia. The entire output of natura] gas from A's well is purchased at the
well head by a pub11c utility for 525 000.  Cn his severance tax return, A will
report $25 000 &% gress _income.” I "
3.11 Limestone and_ Sandsions. = For limestone or sandstope quarried or
mined, gross value is the value of such stone 1mmed1ate?y “upon severance- from
the zarth.

§ 110-13A-4. Imposition of Tax.

4.1 Imposition _of Tax. - Upon every person exercising the privilege of
engaging or centinuing within this State 1ﬁ“§éVer1n§[“extractwng, reducing to
possession and producing for sale, profit or commercial use any natural resource
product or products, there s hereby imposed a tax in the amount to be
determined by the application of rates against the gross value of the articles
produced, as. shown by the producer, except as otherwise provided, multiplied by
the rates 1in the c1ass1f1cat1ons and accord1gg to the effective dates as

follows: T B

4.1.1 . ..0n coal, and. including the thirty-five one hundredths (.35)
of one percent additional severance tax on such coal for the benefit of counties
and municipalities, as provided in W. Va. Code § 11-13A-6, on

July 1, 1987 - three and eighty-five one hundredths (3.85) percent;
July 1, 1988 - three and eighty-eight one hundredihs (3.88) percent;
and o _
March 1, 1983 - ‘and thereafter - five (5.0) percent.

£4.1.2 On limestone or sandstone quarried or mined, on

July 1, 1887 - two and two-tenths (2.2} percent;

July 1, 1988 - two and fifty~six one hundredths (2.56) percent;
July 1, 1989 - two and ninety-two one hundredths (2.92) percent;
July 1, 1990 - three and twenty-eight one hundredtih (3.28) percent;
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July 1, 1991 - three and sixty-four one hundredths {3.84) percent;
July 1, 1992 - four (4.0) percent;
July 1, 1993 - four and fifty cne hundredihs (4.5%). percent; and
July 1, 1994 - and thereafter - five (5.0) percent.
4.1.3 .On oil, on ' '
July 1, 1887 - Four and thirty-four one hundredihs (4.34) percent;
July 1, 1988 - four and twe hundred seveniy-iwe one thousandths
(4.272) percent; and
March 1, 1983 - and thereafier - five (5.0) percent.
£.1.4 On naturail gas, on
July 1, 18987 - six and five-tenths (£.5) percent;
July 1, 1988 - six (6.0) percent;
July 1, 1989 - five and five-tenths (5.5) percent; an
July 1, 1980 -_and thereafter - five (5.0) percent.
4.1.5 On natural gas produced from new wells drilled and

placed in service on and after July 1, 1987, on

July

1,

1387 - four (4.0) percent; and

March 1, 1989 - and thereafter = five (5.0) pevrcent.

4.1.6
mined, on

July

July

March 1,

4.1.7

July
March 1,

4,1.8
July
July
July

1,
L,

1,

1

1,
1,

On sand, gravel or other mineral product not quarried or

1987 - four and thirty-four one hundredths {4.34) percent;
1888 - four and two hundred sevanty-two one thousandths
(4.272) percent;
1989 - and thereafier - five (5.0) percent.

On timber, on -
1987 - two and five-tenths (2.5) percent and
1589 - and thereafter - three and twenty-two hundredths

(3.22) percent.

On cther natural resources, on
1987 - two and eighty-six one hundredths (Z.R88) percent;
1988 - three and eighty-eight one thousandths (3.088) percent;
1989 - three and three hundred sixteen cne thousandths (3,318)

percent;

July 1, 1990 -.three and five hundred forty-four one thousandths

July

1,

{3.544) percent;
1991 =~ three and seven hundred seventy-two one thousandths
(3.772) percent; and

July 1, 1992 - and thereafter ~ four (4.0) percentry

July
July

1,

i,

1953 - four and fifty one hundredths (4.5) percent; and

19594 --and thereafter - five (5.0) percent.

4,2 Tax in Addition to Al]l Other Taxes. - The ssverance taxes apply to all

persons severing

or processing (or both severwhg and processing) natural

resources in_this State and are in addition_to all other taxes _imposed by taw.

4.3 Tax Allocation Agrsements Preserved. - Provisions of any contract

entered 9Ynto prior to July 8, 1985 and which related te the aTTocation,
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reimbursement, payment or assessment imposed by W. Va. Code § 11-13-Z2a prior to
July 1, 1887, shall apply with full force and effect to the severance tax which
is imposed on and after July i, 1987.

4.4 Produging Natura] Resource Products for Others. - Persons performing
under contract, either as prime contractors. or shbtontractors the necessary
labor or mechanwca?_serv1ces.f0t_others‘who .are engaged in the_busmness of
producing natural vresources, are performing a service for the producer and
therefore ara not taxab?e as_a producer of natural resources for purposes of
saverance taxes. e im e em e i e~

4.4.1 The producer of the natural resource products that are
extracted by thz coniract miner is_taxable under the sevesrance tax.

4.4.2 Contribution %o Capital. - When the contractor who s
drilling the well receives a percentage of the working interest in the gross
proceeds from the production from that well, such drilling is treated by the
contracteor as a contribution of capital to the enterprise and is not considered
as income to¢ the_contractor der1ved from severing the natural resource. Once
production begins however, all income, received by the contractor for his .
working dinterest 1in _such, product1on will be inciuded in the gross income
subject to the severance tax of the producing well or wells reporting as a joint
venture, partnership or group or ccombination acting as a unit.

4.4.3 Persons engaged in the business of driliing for naturai
resources, including water, who have no ownership or eccnomic interest in such
resources, shall alsc be treated as "contract miners" and not taxed under the
severance tax. - S

4.4 4 Well Servicing. - Similarly, persons engaged in the business
of shooting, refracturing, and otherwise servicing oil and gas wells for a fee
and who do not have an economic interest in the oil or gas are also net reguired
to report their total gross fincome received from the producer under the
severance tax. - - e e S

4.5 Determination of Producer and Contract Miner, - Generally, a producer
is one whe has cwnership, title to or an economic interest in mineral deposits
or standing timber, and a contract miner is one who does not possess an economic
interest but performs services for producers by contract. The contractual form
will not necessarily control the status of the parties in regard f¢ severance
tax 1iability. The status of the parties will be determined by the substance of
their relationship. Accordingly, although an agreement may be referred to &s a
lease, where the true substance of the agreement does not convey ownership or
the economic interest in the mineral, 1in place, such agreements will bDe
construed as  service contracts.. . . . .

4.5.1 Economic Interest. - The concept of critical impertance in
determining who is the producer is which party has a true economic interest in
the mineral. In order to have an economic interest, the taxpayer must have a

direct interest -in the minghaTs_Jn_p1ace, “One must alse have a direct interest
in the income from the production of the minerals and lecok solely to mineral
sales proceeds for his income. A taxpayer does not have an econcmic interest
simply because a _contract entitles him to an economic or monetary advantage in

12
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connection with production of the minerals. For example, a person who has no
ownership, title in, or tleasehold interest in the mineral deposit or standing
timber does not possess an economic interest merely because through a
contractual relationship he possesses an economic advantage derived from
production. The pivotal gquestion idnvelves the ownership of the mineral
immediately after it _is severed. The owner at that point fs the producer.

4,5.2° I1f a dispute should arise as to which party is the procducer
and which is the contract miner, the Tax Department shall consider, in addition
to the substance of the agreements, other factors which shall include, but not
be limited to the following attributes which may indicate the presence of

ownership or economic interest subjecting such person to the severance tax.
4,5.2.1 An interest in the mineral in place. -

£.5.2.2 An investment which is recoverable through depletion
not recoverable through depreciation..

4.5.2.3 Contractual agreemenis which are not terminable without
cause on short notice. _

4.5.2.4 Entitlement to claim a depletion allowance for federal
income tax purposes.. . .. .

4.5.2.5 0Obligation to pay royalties to another.

4.5.2.6 Exclusive right to sever, mine, cut or exiract the
natural resource product.

4.6.2.7 Ifceme from the sale of mineral proceeds rather than
from other sources. - B} R

4.5.2.8 Control over the mineral from the time of extraction to
sale,

4,5.3 . Interests Not Considered Production.

P

4.5.3.1 Farm-Out. - A "farm-out" is an arrangement under which
the owner of an operating or working interest (normally considered a "producer")
assigns his interest to another person as a means cf financing the costs of
deveioping and operating the property. Farm-outs may be structured many
different ways; the followirg 95 &n éxamilei "The owner of the operating or
aconcmic interest in the mineral transfers (usually by assignment of the lease)
his entire operating interest and retains & nonoperating interest in_ the
property. The retained nonoperating interest usually takes the form of an
overriding royalty which operates much in the same way as an ordinary royalty,
usually designated as a_right to receive a specified share of gross. income or
production from the mineral. property. The person who receives the working
interest and assumes the entire burden of developing and operating the property
should report the entire gross proceeds of sale of the natural resource product
under the severance tax without any deduction for the overriding royalty or any
cther royaliy payable %o others.

13
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4.5.3.1.a Example. - A, a lessee, owns the entire operating
interest in property W, an undeveloped lease which provides for 1/8 royalty to
be paid to lessor R. . In..a_farm-out_arrangement, A transfers the entire
operating or werking interest in property W to D in exchange for D's obligation
to drill a “well on the property and 1/16 overriding royalty payment upon
production. D drills a2 successful well _and receives $16,000 upon sale of the
pY‘OdUCt. e S SN —

D is required to vreport the entire $16,000 under the
severance tax (less any allowable transportation deductions). -

Both R and A are not required to report under the severance
tax.

4.5.3.2 Fractional Interest Retained. - The owner of the
operating interest may choose.to.transfer a fractien of his interest to another
party who agrees to bear a disproportionate share of the development costs. In
the event producticn is cbtained, the twe parties would report the proceeds in
accordance with their respactive shares of the cperating interest.

4.5.3.2.a Example. -~ F, a Tessee, owns the entire operating
interest in an undeveloped lease. F retains 25% of the cperating interest on a
farm-out of the property. G, acguires the remaining 75% of the operating
interest from F in exchange for G's agreement to drill and equip a well on the
property. The well production derives $10,000 gross proceeds. Although F would
receive 2,800 of the ingcome _and G $7,500 of the income, the tax Tor severance
tax purpose should be reported and paid under a single account as a group or
combinatien acting as .2 unit as prescribed in Subsection 6.1 of these
regulations. '

4.5.4 Royalties Derived From Natural Resources. - Persons who
receive payments, as royalties, from producers of natural resource products are
not deemed to be producars thereof and are not required to file a severance tax
return. The fact that the payment is called by a name other than royalty shall
not alter the takation of such payment if all the recipient thereof has done is
to furnish real property which has 2 situs in this State and which includes

minerals in place, or any interest therein, for hire, lcan, lease or ctherwise.

Lessees, sublessess or other denominated lessees, including persons to
whom an operating interest has been assigned or farmed-cut, are preducers of all
the natural resources produced, regardless of any payment, in kind or otherwise,
to lessors, sublessors or other denominated lessors of a part of such natural
reseources as rent or royalties. _

For the purposes of taxation, royalties will finclude, but not be
limited to, ordinary royalties, overriding royaities, iease bonus, delay rental,
advance royalty, minimum royalty, shut-in royalty, payment for exploration
rights, and the reimbursement by the lessse of Jessor's property taxes. In no
instance. may a producer of natural resources deduct such payments from gross
value. C e e e e e e

§ 110-13A-5. Treatment Processes as Production.

14
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he following ireatment

5.1 Treatment Processes Copstituting Mining. - Tr

processes listed in_ Subsections 5.i.1. _througn 5.1.4  (and the treatment
processes necessary or incidental theresto) when_sappiied by the mine owner or

gperator to natural resocurces mined in this State shall be considered as mining
and part of the privilege taxed:

5.1.1 Coal. - Ir_the case of coal, the term "production of coal"
shall include 211 activities and values arising from the severance or sxtraction
of ccal and/or the ordinary processing activities including crushing, working,
cleaning, drying, sorting, sizing, dust alleoying, Toading for shipment and
freeze treatment. When any of the activities are performed, the value added to
the cozl shall be cansidered gross value attributable to the ocwner of the ccal.
taxable under the severance tax.

5.1.1.1 Example - Company A, & cpal producer, contracts with
Company B to have B extract the coal and deliver it to Company C who crushes,
cleans and loads the coal for shipment. In this instance, Ccmpany A would
report the total gross value, without any deductions for payments made te B and
C, under the severance tax. Sl } ,

5.1.1.2 Example = Company A, a coal producer extracts the coal
and sells the cozl to Company B for 3%20.00 a ton who crushes, cleans and sells
coal to Company C for $3C.00..a. ton. C, a coal broker, blends the coal with
other purchased coal, loads and freeze treats the coal. The cocal is ultimately
sold for $35.00 a ton. Company A should report $20.00 a ton under the severance
tax. Company B $s required to report $10.00 a ten under the severance tax and C
would be reguired to report $5.00 a ton for severance itax purposes.

Productfion of coal will also include the severance, extraction
and processing of coal fines, gob piles, sludge ponds or other coal wastes or
rejects which, when nprocessed are sold as c¢oal, as if such activities
constituted the initial production activity.

5.1.2 _ Minerals Customarily Sold in Crude Form. - In the case of
other minerals which are customarily sold in crude form, sorting, concentrating,
sintering and essentially ecuivalent prccesses to br1ng them to shipping grade
and form, and loading for shipment shall be part of the privilege taxed.

5.1.3 Minerals Not Customarily Soid in Crude Form. -.In the case
of other minerals which are not customarily sold in tha form of the crude
mineral ‘products, crushing, grinding and beneficiation by concentration
(gravity, flotation, amalgamation or electrostatic or magnetic), cyanidation,
leaching, crystallization, precipitation (but not including electraiytic
deposition, roasting, thermal or electric smelting or vrefining), or
substantially equivalent processes or combinations of processes. used in the
separation or extraction of the product or products from the ore or the mineral
cr minerals from other material from the mine or other natural deposit shall be
part of the privilege taxed.

5.1.4__ 0il1 Shale. -~ In the case of oil_ shale, extraction from the
ground, crushing, Toading into the retort and renort1ng, but not hydrcgenation,
refining or any. other process subsequent to retort1ng sha]? be part of the
orivilege taxed. T )
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5.2 Treatment Processes Not Part of Mining. - Except as provided in

Subsection 5.1 the following treatment processes 11s£ea'in Subsections 5.2.1
through 5.2.11 shall not be considered as ."mining" and, thus, not part of the

privilege taxsd under [W. Va. Code 11-13A7:

5.2.1 Electrolytic deposition

£.2.2 Roasting

5.2.3 Calcining

5.2.4 Thermai or electric smelting

5.2.5 Refining

5.2.6 Polishing

5.2.7 * Fine Pulverizaticn

5.2.8 Blending with other materials

5.2.9 Treatment effecting a chemical change

5.2.10 Thermal action
5.2.11 Molding or shaping

5.3 Treatment Processes Copsidered Part of Production of 0il, Natural Gas

and Natural Gas_liquids., - lne_privileges of severing and produc1ng oil and

natural gas shall not inclTude any conversicn or refining process. 0il and
ratural gas will be valued at the well-mouth in conformance with Subsection 5.8.

5.4 Timber Production Privilege. - The nmeasure —of tax under this
classification is the. gross. value of +the timber at the point where the
production privilege ends. This is an amount equal to the fair market value of
the timber production at that point where the tree is severed and delimbed.
When a sale occurs at that point, taxable value is gross proceeds of sale. In
the absence of such a sale, taxable value is that amount which coerresponds as
nearly as possible to the gross proceeds from the sale of similar products of
Tike qua71ty or character determaned under the fo?1ow1ng un1form and equitable
rules. . Lo ST T e S

5.4.1 In the absence of sales ai the pcint where the timber
production privilege ends, gross value must be determined in iight of the most
reliable and accurate information available. = Such factors as the following ars
to be given due consideration.

5.4,1.1 Character and quality of the timber as determined by
species, age, size, condition, etc.;

5.4.1.2 The guantity of timber per acre, the tfotal quaniity
under consideration, and the location of the timber in questicn with reference
to other timbar;
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5.4.1.3 Accessibility of the timber (location with reference to
distanca from a common. carrier, the topography and other featurss of the ground
upen which the timber stands and over which it must be transported in the
process of exploitation), the probable cest of exploitation and the c¢limate and
state of industrial develeopment of the locality; and

5.4.1.4 The freight rates charged by common carriers to
important markets. . S .. .

5.4.1.5 The timber in each particular case will be valued an
jts own merits. The Tax Commissioner will give weight and consideration to any
and all facts and evidenca having a hbearing on the market value such as cost,
actual sales and transfers_of similar timber products, thz margin between cost
of production and the price realized for timber products, and royalties and
rentals paid te the owner of the standing timber. The taxpayer bears the burden
of keeping such records as may be necessary to prove the fair market value of
his timber at the point where production ends. . In the absence of such
substantiation, fair market value shall be determined under Subssction 5.4.2.

5.4.2 At the election of the taxpayer, or in the absence of books
and records to substantiate fair markei valus determined under Subsection 5.4.1,
above, the follewing rule shall be used to determine the gross value of timber
at the point where production ends. e - i

5.4.2.1 A person who produces timber and szlls his logs, and
by-products of timber production and bucking operations, on the ground, either
wherae the trees_were felled in the forest or at a central collection peoint,
shall report seventy-five percent (75%) of the gross proceeds of sale under the
severance tax.

£.4.2.2 A person who produces timber, and sells and delivers
his timber preoducts, in the same conditien as when those products leave the
forest, to a saw miil, other manufacturer or consumer, shall report fifty
percent (50%) of his gross proceeds of sale under the severance tax.

£.4.2.3 A person who produces timber and further saws, milis or
otherwise manufactures the same into. lumber, cross tiss, %imbers, veneer and
other products for sale, profit of commercial use shall report twenty-five
percent (25%)_of his gross proceeds of sale under the severance tax. Where no
sale is made, the fair market value of Tumber, cross ties, timbers, veneer ovr
other products must nevertheless be determined as provided in Section 3 of these
regulations and twenuy~f1ve perceﬂt (25/) of that amount shall be repcrted under
the severance tax. ... . e S )

5.5 Limestone and Sandstone Quarried or Mined Production. Privilege. - The
privi?ege of severing and producing Timestone and sandstons by quarrying or
mining shall end cnce the limestone or sapdstone is severed from the earth. In
the case of limestons or sandstone mined, the measurs shall be the value at the
point the product is reduced to possessioﬂ at the portal of an undergrcund mine.
In the case of limestone or sandstone quarried, the measure shall be the value
at the point the product is severed from the wail of the open quarry .
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5.5.1 A17 activities from the point the product is Tirst reduced
to possession up to the point where it fs readied and placed into its mode of
transportation to the processing plant, or the first (primary) crusher, are not
ts be included in the value of the privilegs taxed. Related cost or =xpenses
are not to be included in the produciion vaiue.

5.6 Trapsportation Allowance. - A person who produces natural resource
products and does not make sale of the same, but uses or consumes said resources
in his business, shall report the value of such resources on the severance tax
return. In determining the value of the natural resource products, .the taxpayér
must adhere to the requirements of Section 3 of these regulations and apply such
requirements to make appropriate determinaticns of vaiue at the point where
nroduction ends.  When the natural resource product is transported to a distant
place for use, consumption or further processing, the cost of transporting the
natural resource product to. the place of consumption shall not be included in
the value of product taxed provided that the natural rescurces are transported
by common carrier. No adjusiment to value will be permitted for the cost of
transporting such natural resource from the point of severance to the processing
facilitias in the case of natural .resources, the processing of which, is
included in the privilege subject to the tax imposed by [11-13A].

5.6.1 .. Where the relationship between the producer of the natural
resource products and the purchaser thereof is such that the gross proceeds
derived from the sale are not indicative of the true value of ths natural
resources, the taxpayer shall determine "value by application of Section 3 of
these regulations.

5.7 Treatment of Freight Charges Incurred by Producers. - In certain
instances, producers- of natural vresource products are permitted to deduct
outgoing freight charges from the gross proceeds ¢f sale or value to arrive at

taxable value under the seaverance tax.

5.7.1 Ifn eorder to determine the value within the State and at the
place where production ends, there may be deducted from gross proceeds of sales
certain outgoing freight charges actually paid by the producer, but no deduction
will be aliowed for expenses incurred by him through the use of his own
equipment in transporting items produced.

5.7.2° In all instances Wwhere products are used or consumed by the
producer at . a point distant from the place of production, outgoing freight
charges paid by the producer or costs incurred by him will not be allowed as a
deduction, unless due consideration has been given to such charges or costs in
the method by which the production values were determined. Accordingly, when a
natural resource product 1is consumed (except in a fFurther processing or
preparing for sale activity treated as  productien by an fintegrated
producer/processor}, transportation costs paid to .a common carrier by the
producer to deliver the product to the Tocation where the products are used or
consumed shall not De inc?uded in the va?ue of the natura1 resource product
taxed. - S

5.7.3 7 Générally, in odrder to be deductible from gross proceeds of
sales, freight charges must be paid by the producer to a common carrier for the
delivery of nztural rescurces te. d bona fide purchaser. To illustrate: Coatl,
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at the place where production ends, has a value of ten dollars ($10.00) per ton.
If a purchaser buys the coal at the mine for said price, the producer will
report under the coal production classification the gross proceeds of sale,
$10.00. However, 1if the purchaser buys the same coal delfivered at eleven
dollars ($11.00) per ton,. and the producer pays a common carrier to make such
delivery, the producer may deduct such freight charges ($1.00} from the gross
procesds of sale.

5.7.4 If the producer of natural resource products sells his
products to a purchaser and agrees to deliver such products in his cwn equipment
for & fee, said fee may be deducted from the gross proceeds of sale in arriving
at taxable value for severance tax purposes.

5.7.5 If hauling or transportaticn charges are fincurred by the
producer or have been abscrbed by the producer, such charges are outgoing
freight charges and are deductible from grecss proceeds. of sale to arrive at
taxable value. S ) . , ' -

5.8 Transportation and Transmissicn Allowance for Matural Gas Preducers. —
The severance and producticn of natural gas shall be valued at the weil-mouth
immediately preceding trznsportation and transmission. In order to arrive at
the well-mouth value of such severance and production, transpertation or
_transmission expenses incurred by producers of naturai gas before its saie shall
be aliowed as a deduction from the gross proceeds of the sale of such gas. For
these purposes, subject to the discretion expressly reserved to the Tax
Commissioner hereunder one.  of the following “zlternative methods shall be
selected by the faxpayer for obtaining the well-mouth value of the severance and
production of natural gas. No transportation and transmission allowance is
permitted for natural gas purchased from the preducer at the well-mouth.

5.8.1 From the gross proceeds of the sale of the production of
natural gas, there shall be allowed a deduction in the amount of the costs of
transportation or transmission of such gas through the system of the producer
from the well-mouth point of severance and production te the point of sale. The
deduction shall be Timited to actual costs of transportation or transmission
incurred without reference to items _ unrelated %o such <franspertation or
transmission such as gensral administration, overhead, or return on investment.
Such deduction. must be supported by schedules and statements of cost by the
producer and will be subject to review and audit, and possible assessment or
refund as a_result of such audit, by the Tax Department.

5.8.2 As an alternative toc the method presented in Subsection
5.8.1 supra, producers who are subject to_regulation by .the Federal Energy
Regulatory Commission (FERC) under the Natural Gas Act of 1578 may determine the
wall-mouth valus of their production which is subject to such regulation by
utilizing the first sale ceiling price as determined, adjusted and pubiished by
the FERC pursuant to Section 2(21) of the said Natural Gas Policy Act.
Producers ~subject to.reguiation of the FERC shall report as the value of their
gas production which is _subject to such regulation an amount equal to their
Purchased Gas Adjustment (PGA) as filed bi-annually with the FERC pilus any
reimbursement of personal property taxes and business and occupation taxes or
other severance taxes recefved upon the sale of affected .gas 1f such
reimbursements are made by the purchaser and inciuded in the PGA costs. This
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method shall only apply to production of natural gas defined as new gas by the
Natural Gas Act of 1978.. . . _ ~ . . Tl ) o .

£.8.3 As an zlternative to the methed presented at Subsectiens
5.8.1 and 5.8.2 supra, the well-mouth value of such severance and production may
be determined by the average purchase price of_natural gas from the same pool or
field, or, in the event no gas is purchased from the same pool or field, by the
average purchase price of natural gas from the mcst proximate pool or field and
of the same quality and characteristics as that severed and produced; Provided,
That in either case such purchase price accurately vrepresents the well-mocuth
value of the gas.severed and produced. . This determination shall be. supported by
a statement of the pool or field from which the gas severed and produced is
obtained, and shall be subject to review and audit, and possible assessment or
refurnd as a result of audit, by the Tax Depariment. The Tax Commissioner
reservas the right to disailow _the application of this method for valuing the
production of natural gas at the well-mouth when it can be established that the
"average purchase price” doss not accurately represent the current well-mouth
value of the gas severed and produced when compared to the ultimate selling
price under present market conditions.

In order to facilitate the establishment of a reasonsable and accurate
current market value, producers utilizing this method will be reguired to
_ predicate their production value on current market prices negotiated by
independent arms~length transaction agreed to and enterad into during the
subject taxable years.

5.8.4 As an alternative to the methods presented at. Subsectiocns
5.8.1 through 5.8.3 supra, the well-mouth value of such severance and production
of natural gas not sold at the well-mouth may be determined by a deduction of
transportation and transmission costs in the amount of 15% of the gross proceeds
of thé natural gds severed and produced. This deduction shall be supported by a
statement of the gross proceeds of sale of the natural gas severed and produced,
and a computation of the deduction therefrom, and shall be subject to review and
audit, and possible assessment or refund as a result of audit, by the Tax
Department, The Tax Commissioner also reserves the right to disallow the
applicaticn of this method of valuing the production of natural gas at the
well-mouth when it can be established that.a 15% transportation deduction does”
no?daccurately represent the well-mouth value of the gas seveared, produced and
sold.

§ 110-13A-6. 0l and Gas Operating Unit.

6.1 0il and Gas QOperating Unit. - For purposes of the production of ofil
classification and the production of natural gas classification, as set forth in
the severance tax imposed pursuant to W. Va. Code § 11-13A-1 et seg., multiple
co-owners of oil or natural_gas 1in place, Jessees thereof, cor cthers being
vested with title and ownership to part or all of the oil and gas, as personal
oroperiy, immediately after its severance, extraction, reduction .to possession
and production (except royalty recipients in kind) shall be deemed toc be a
"group or combination acting as a unit! and one "person” as defined in Section Z
of these regulations, if not otherwise defined herein, whenever engaged in the
producing of oil or natural gas through common use {by Joint or separately
executed contracts) of the same coperator's services or f{ndependent contract
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drilier's services, where the independent contract drilier acts as the operator
(herein after included as. an operator); and notwithstanding provisions of
private contracts for_separate deposit of gross receipts in ssparate members'
accounts or for members of such group or combinatien toc take in kind any
proporticnate part of such natural rescurces, the "group or combination acting
as a unit" shall_report the entire gross value on a single severance tax return.
The operator shall file the severance tax return for the "group or combination

acting as a .upit."  The operator shall obtain & business vregistration
certificate for each '"group or combination acting as a unit" as provided in
W. Va. Code § 11-12-1 ei .s2q. _ The application for business registration

certificate must include a 1ist identifying those persons comprising the "group
or combination acting as a unit™ and those persons shall not be required te
obtain a separate businass registration certificate unless they are engaging in
business in West Virginia _in _any other _capacity than as a participant in that
"group or combination acting as a unit:" Provided, That nothing in this section
shall relieve an operztor from having to cbtain a separate business registiraticn
certificate to engage in any other business in West Virginia. )

For purposes of this sectien the term._'operater" (including a contract
driller acting in the capacity of an operator) with respect to a jointly owned
cil or gas operating unit means the person charged with consent of non-operating
parties with the managerial responsibility feor the overall operation of the
driliing operation which generally includes the provisfon and advance payment of
all necessary development and maintenance costs and expenses, the keeping of all
pertinent records, the billing of non-operating pariies for their proportionate
share of all costs _and expenses respective to their ownership and the dispensing
of income to the non-operating owners in their proporticnate share upon sale if
such income is not directly paid to the non-operating owners by the purchaser.

6.2 Lesseses  Considered Producers, - lessses,  sublessees or  other
denominated lessees are considered to be preducers of all of the oil1 or natural
gas produced, regardless of any payment, in kind, to Tlessers, sublessors or
other denominated  lessors of ~a part of such natural resources as rents or

royalties. B : e e s

§ 110-13A-7. Additional Tax for Bepefit of Counties.

e e . i

7.1 Additional Tax on Production of Coal for Benefit of Counties. = The
additional tax on the severance, extraction and production_of coal, dedicated
for the benefit of counties and munmigipalities pursuant to W. Va. Code
§ 11-13A-6 has already been included .in the Tisted rates under W. Va. Code
§ 11-13A-2 and Section 4 of these regulaticns. The Tax Department will perform
all necessary calculations to insure that the thirty-five one hundredths of one
percent additional tax imposed pursuant to W. Va. Code § 11-13A-6 will be
segregated from the overall tax liability calculated in W. Va. Code § 11-13A-3
and the _revenues distributed _according to the provisions of W. Va. Code
§ 11-13A-6.

The fund for the additiornal tax on production of ceal for benefit of

counties shall be calgulated based upon thirty-five one hundredths of one
percent of the overall severance tax liabilities of coal producers prior to
application of credits to which_ the taxpayer is entitled. _ The shortfall in
severance tax collections under W. va, Code § 11-13A-3 attributable to available
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credits shali be made up out of the State's share of actual severance tax
collections after &pplication of all avzilable credits. Thus, the total
additional tax on preduction of ccal for benefit of counties will be thirty=five

one hundredths of one percent of the coal producers gross procesds of sale
subject to severance tax. Seventy—-five percent of the itotal zadditional tax on
production of coal shall be deposiited in the "eaunty coal revenue fund' with the
remaining tweniy-five npercent to be depcsited in the "all counties and
municipalities revenue fund."

When calculating the distribution of ihe additiecnal tax on the production
of coal for benefit of counties, the credits taken by producers shall not be
taken dinto account. The share a county Jis entitled to from the "ecounty coal

revenue fund" under W. Va. Code § 11-13A-6(f) shall be determined by: 1)
Dividing the total amount in the "county cocal revenus fund" ithen available for
distribution by the total number of tons of coal mined in this State during the

preceding quarter; and 2) multiplying the quotient thus obtained by the number

of tons of codl refioved from the ground in such county during the preceding
quarter, without vregard to whether the mining of the ceal in each county
resulted in severance ftax collections from such mining.

On and after April I, 1991, producers. of coal are required to report the
number of tons of ceal mined in each county based on the location of the coal in
place orior to removal. For the purpose of determining the distribution to
individual counties of the '"county cozl revenue fund" pursuant to W. Va. Code
§ 11-13A-56(f), coal shall be deemed to be severed from the seam in which it was

embedded, in or under such counties after April 1, 1991, without redqard to where
said coal is brought to the surface or portaled.

7.2 Errors in Distribution of Additicnal Tax for Benefit of Counties.-In
those instances where an error occurs in the distribution of the additional tax
for the benefit of counties, whether the errer 1is the result of erronecus
reporting by the coal producer of ihe couniy in which the ccal is severed or is
the resuit of a miscalculation n the quarterly distribution of the county coal
severance funds, the State Tax Commissioner shall have full and complete
authority to reguire full restitution of any overage erroneously distributed to
one county and transfer the amount of overage so erronecusly distributed to the
county which was entitled to those funds.

In ordering the repayment of funds wrongfully distributed the Tax
Commissicner shall allow repayment to occur over the same number of gquarters as
those in which the error in distribution continued, with the repayment to begin
in the quarter next following that in which the county receives written notice
of overpayment. Repayment may be made by withholding the amount due from
current distributions due the county during each of these quarters, where the
distributions are sufficient to meet.the repayment schedule.

Nothing in this section shall prevent the counties involved from entering a
written agreement _to accomplish & mutually agreed upon redistribution of funds

to correct the error, as an alternative to the Tax Commissioner's repayment
plan. o ) i

§ 110-13A-8. Accounting., . _ _ _.
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8.1 Accounting Periods. - Fg i s _of the
W. Va. Code § 11-13A-1 et seq.,_a_taxpayer's taxab1é'year shall be £he ‘same as
for federal dincome tax purposes. If a tfaxpayer's taxable year is changed for
federal income tax purposes, it shall be similarly changed for purpeses of the
severance tax. _The taxpayer shall provide a copy of the authorization for such
change from the Internal Revenue Service, with the taxpayer's annual return.

For_ _PUrposes of the severance tax .impesed by
X

8.2 Method of Accounting. - A taxpayer s method of account1ng under the
severance tax shall be the same as. “taxpayer's method of accounting for federal
incoma tax purpeses. In the absencs of any method of accounting for federal

income tax purposes,gihe accrual method of accounting shall be used unless the

Tax Commissicner, in writing, consents to use of another methaod. if a
taxpayer's method of accounting for purposes of the federal income tax are
changed, the severance tax shall s1m11ar1y be changed. . The taxpayer shall

previde a copy of the authorization for such change from the Internal Reyenue
Service, with its annual severance tax return for the taxable year.

§ 110-13A-9. Estimated Taxes.

9.1 Jax of More Than $1,000 Per Month. ~ For taxpayers whose estimated

saverance tax 1iability_ axceeds one thousgpdmggllars'per month, the tax shall be

due and payable in monthly installments on or before the 1ast day of the month
following the month in which the tax accrued:

9.1.1 Estimated Tax. - Each such taxpayer shall, on or before the
last day of each month, make out an estimate of the tax for which the taxpayer
is 1iable for the preceding month, sign the same and mail it tcgether with a
remittance, in the form prescribed by the Tax Commissicner, of the amount of tax
due to the ¢ffice of the Tax Commissigner. . .

9.1.2 Deductions From Estimated Tax. - In estimating the tax due
for each month, the taxpayer may deduct one twelfth of any applicable tax
credits a?1owab?e for the taxab1e year, and one twelfth of any annual exemption
allowed for such year. ’ oo s e )

9.2 Tax of less Than 51,000 Per Month. - For taxpayers whose estimated
severance tax liability is one thousand dollars per menth or Tess, the tax shail
be due and payable in guarterly installments on or bafore the 1ast day aof the
month following the quarter in which the tax accrued:

g9.2.1 _ Estimated Tax. - Each such taxpayer shall, on or before the
last day of the fourth, seventh and tenth months of the taxab1e year, make out
an estimate of the tax for which the taxpayer s Tiable for the preceding
quarter, sign the same and mail it together with a remittance, in the form
prescribed by the Tax Commissioner, of the amount of tax due to the coffice of
the Tax Commissioner. :

8.2.2 . _ . Deductions From Estimated Tax. - In estimating the amount of
tax due for each quarter, the taxpayer may deduct.one fourth of any applicable
tax .credits allowable for +the taxable vear and one_ fourth of any annual
exemption ailowed for such year.
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9.3 Exception. - The Tax Commissicner, if he deems it necessary to insure

payment of the tax, may require the return and payment under this Section for
periods of shorter,durat1qn than ithose _prescribed in Subsections 9.1 and 9.2 of
these regulations.

§ 110-13A-10. Annual Return.

10.1 Filing Date for Calendar Year Taxpayers. - Calendar year taxpayers

shall file the annual return with the Tax Commissioner on or bafore the end of
the first month after the end of the taxable year. -

10.2 Filing Date for Fiscal Year Taxpayers. - Fiscal year taxpayers shail
file the annual return with the Tax Commissioner on or before the end of the
first month after the end of the fiscal year.

10.3 Payment of Tax. - It shall be the duty of every taxpayer required to
pay the severance tax due by the date fixed for filing the veturn {(determined -
without regard to any extension of time for filing such return).

10.4 Tax Due Without Assessment. ~ It is the duty of every taxpaver
required to pay severance tax due pursuant to file the return and pay the tax
due even though no assessment, notice or demand is received by the taxpayer.

10.5 Credit. - Every taxpayer subject to the severance tax is allowed an

annual credit of five hundred doliars against taxes due to. be applied at the

rate of forty-one dollars and sixty-seven cents per month for each month the
taxpayer was engaged in business in this State.

§ 110-13A-11. Development Investment Credits.

11.1 Tax Credit. - There _shal]l be allowed as_a credit_ against the

saverance taxes imposed for the taxable year' the amount detfermined under W. Va.
Code §§ 11-13C-1 2t seq., 11-130-1 =2t seq., and 11-13E-~1 et seq. relating to:

11.1.1. 7 Tax crédit for business investment and jobs expansion;

11.1.2 Tax tredit for industrial expansion and revitalizaticn and
eligible research and developmant projects;

11.1.3 . Tax credit for coal loading facilities.

11.2 Requlations for Implementing Credit. —~ The Tax Commissioner shall
prescribe all netessary reagulations to carry out the purposas of the tax credits
outlined in Subseciion 11.1 of these regulations. No taxpayer may take a cradit
for a certified project under W. Va. Code § 11-13C-1 et seg. without first
obtaining certification of eligibility from the Tax Commissioner.

11.3 Credit _for Consumers Sales and Service Tax and Use Tax Paid. - The
severance tax shall be subject to the credits set forth in W. Va. Code
§ 11-15-9b and W. Va. Code § 11-1%A-3b.

§ 110-13A-12. Filing Extensions._
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Time Extension for Filing. - If_the taxpayer can show good cause to

the sat1sfact1on of the Tax CommasS1oner the Tax Commissioner may, upon wWritten . .

request received on or pricr to the due date af the annual or any periodic
estimate, grant a reascnable extension of time for filing any return or other
document. Such extension 5ha11,wbe,,gh§ntedﬁfypon such tarms as the Tax
Commissioner may by regulation prescribe or by contract require.

12.2 Extension for Filing Not Extension for Payment. - The granting of a

time extension under Subsection 12.1.cof these regulations shall not alone be
deemed to sxtend. ths dueAdatebfgr_payment pf the tax. _. .

§ 110-13A-13. Remittance Extensions. __

13.1 Extension of Time for Payment of Tax Due on Amount Determined on

Return. =~ The Tax Commissioner may extend the time for payment of the amount of

severance tax shown on any return for a reasonable period not to exceed six
months from the date fixed for payment thereof.

13.7 Extension &f Tim& for Payment of Tax Due on Amount Determined as

Deficiency. - The Tax Commissioner may extend the time for payment of the amount
determined as a deficiency for a period not to exceed eighteen months from the
date fixed for payment of the deficiency (or for a further period of twelve
months ~in exceptional cases) where it is shown to the satisfaction of the Tax
Commissioner that payment of a deficiency upen the date fixed for payment

thevreof will result in undue hardship to the taxpayer.

13.3 No Extension for Certain Def1c1enc1es - No__extension shall be

granted under W. Va. Code & 11-13A-12 for ‘any def1c1ency which s due to
negligence, to intentional disregard of regu?atwons, or to fraud with intent to
evade tax.

§ 110-13A-14. Filing and Payment.

14.1 PlaceZfor Filing Returns and Other Documents. - Tax returns,
statements, or other documents, or copies therveof, shali be Filed with the Tax
Commissionar by delivery, in person or by mail, to his office in Cherieston,
West Virginia. The _Tax Commissioner may, by regu1ation, designate any place for
filing such returns, statements, or other documents, or copies thersof.

14.2 Time and Place for Paying Tax Shown on Refurns. - Taxpayers required
to make the annual return of severances taxes shall, without zssessment or notice
or demand from the Tax Commissionay, pay such tax at the time and place fixed
for filing the return (determined without regard %o any extension of time for
filing the return). Any extension of time for payment of such severance taxes
may be granted upon such terms as the Tax Commissioner may by regulation
prescribe or by contract require.

§ 110-13A-15. Sigpature and Verification. |

15.1 Signing__of Rg@utgs _— Any return, statement or other document
required to be made under the provisions of W. Va. Code § 11-13A-1 et seq. shall
be signed in accordance with 1nstruct1ons or regulations prescr1bed by the Tax

Commissionar.
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15.1.1 Signing of . Cerporation Returns. - The return  of a
corporation shall be signed by the president, vice president, treasurer,
assistant treasurer, chief accounting officer.  or any other officer duly
authorized so to aci.. _In .the case of a return made for a corporation by a
fiduciary, such fiduciary shall sign the return. The fact that an individuals
name is signed on the return shall be prima facie evidence that such individual

is authorized to sign the return on behalf of the corporation.

15.1.2 Signing of  Partnership Returns. - The return of a
partnershwp shall be signed by any cne of the partners The fact that *a
partner's name is signed on the return shall be prima facie evidence that such
partner is authorized to sign the return on behalf of the partnership.

15.2 Signature Presumed Authentic. - The fact that an individual's name is
signed to a return, statement, or other "dociment shall be prima facie evidence
for all purposes that the return, statement or_ other document was actuzally

signed by him.

15.3 Verification. - Except as othesrwise provided by the Tax Commissioner,
any return, declaration or other document required to be made under Artwc]e
thirteen-a, Chapter eleven of the Code, shall contain or be verified by a
written,dec?arationhtbat,itﬁigdmﬁda‘undetutbghPEHE?tieS of perjury.

§ 110-13A-16. Bond.

16.1 When Bond Required, = Whenever it is deemed necessary %o ensure

compliance with W. Va. Code § 11-13A-T et seq. “the Tax Comm1ssioner may require
any taxpayer to post a cash or corporate surety bond.

16.2 Amount of Bond. = The amount of the bond shall be fixed by the Tax
Commissionar, but shall not be greater than three times. the average quarterly
Tiability of taxpayers filing returns for gquarterly periods, five times the
average monthly liability of taxpayers vequired to file returns for monthly

periods, or itwo times the average periodic liability of taxpayers permitted or
required to file returns for other than menthly or quarterly reports, provided
that notwithstanding the foregeing Timitation no bond required under <this
Section shall be_less than five hundred doliars.

16.2.1 Increase or Decrease in Amount of Bond, - The amcunt of the
bond required pursuant to Subsection 16.2 of these regu1atwons may be increased
or decreased. by the Tax Commissioner _at any _time subjegt to the limitations
provided in Subsection 16.2 of thesse regu1au1ons

16.3 Restrafning Order Until Bond Posted. - The Tax Commissioner may bring
an action, in the Circuit Court of Kanawha County or in the circuit court of any
county having Jjurisdiction .over the taxpayer, for a restraining order, or a
temporary or permanent injunction to restrain or enjcin the operation of a
taxpayer's businsss until the bond is posted and any delinquent tax (fncluding
applicable interest and additions teo tax) has been paid.

§ 110-13A-17. Special Rules for Remittance.
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17.1 Agreement for Processor to _Pay Tax. - In the case of natural resources
(except natural gas)} where the Tax Commissioner finds that it would facilitate
and expedite the cellection of the severance taxes, the Tax Commissioner may
authorize the taxpayer processing the natural resource to report and pay the
tax which would be due from the taxpayer severing the natural resources. The
agreement shall be as the Tax Commissioner may prescribe, The agreement must be
signed: by the owners, if the taxpayers are natural persons; in the case of a
partnership or association, by a wpartner or member; 1in the case of a
corporation, by an executive of ficer or some pearson specifica??y authorized by
the corporation to sign the application. The agreement may be terminated by amy
party to the agreement upon giving thirty days written notice to the other
parties toc the agreement: Provided, That the Tax Commissioner may terminate the
agreement immediately upcn written not1ce to the other parties when either the
taxpayer processing the natural resource or the taxpayer severing the natural
resource fails to comply with the terms of the agreement.

17.2 Collection of Tax on Severance of Natural Gas. - On or before the last
day of the month following each taxable calendar month, each person first
purchasing natural gas after it has been severed (or n the event it has been
severed and processed, after it has been severed and processed)} shall be Tiable
for the tax imposed under W. Va. Code § 11-13A-1 et seg. The first purchaser of
natural gas shall coilect the tax imposed from the person severing {or severing
and processing) the natural gas and remit the faxes to the Tax Commissioner. The
first purchaser of the natural gas shall report purchases of natural gas during
the taxabie month, showing the guantities of gas purchased, the price paid, the
date of purchase, and any other information deemed necessary by the Tax
Commissioner on forms prescribed by the Tax Commissicner.

17.2.1. " Report by Person Severing Natural Gas. - On or before the
last day of the month following each taxable calendar month, each person
severing (or severing and processing) natural gas, shall report the sales of
natural gas, showing the name and address of the person to whom sold, the
quantity of gas sold, the date of sale and the saTes pr1ce on forms prescr1bed
by the Tax Comm1ss1oner ' o

17.2.2 Exception to Method of Co11ect1nq Tax Upon Producing Natural
Gas. - Where the Tax Commissioner determines that the collection of severance
taxes due would be accomplished in a more efficient and affective manner, the
Tax Commissioner may require the severor to remit the taxes. Notwithstanding
the provisions _of Subsection 17.2 the severor shail continue tc remit the
severance tax until further notice from the Tax Commissioner,

17.2.3 _ Where the perscn severing {or both savering and processing)
the natural gas will sell the gas to the ultimate consumer, the Tax Commissioner
shall require 'the severor (or severor and processor) to remit the taxes.

§ 110-13A-18. Records Retention.

18.1 Records Reguired, - Every taxpayer liable for reporting or paying the
severance taxes shali kesep such records, receipts, inveices, and other pertinent
papers in such forms as the Tax Commissioner may require,
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18.2 Record Retention. - Every taxpayer shall keep such records for not
less than three years after the annual severance tax return is filed, uniess the
Tax Commissioner in writing authorizes their earlier destruction. An extension
of time for making an assessment or claim for refund shall automatically extend
the time period for_keeping the records for all years subject to audit covered

in the agreement for extension_ of time. B

§ 110-13A-19. Procedure and Administration.

19.1 Tax Subject to "West Virginia Tax Procedure and Administratidn
Act". - Each and_every provision of the "West Virginia Tax Procedure And
Administration Act"™ set forth in W. Va. Code § 11-10~1 et seq. shall apply to
the taxes imposed by W. Va. Code § 11-13A-1 et seg. with Tike effect as if said

Act were set forth in extenso in said Article 13A.

§ 110-13A~20. Crimes and Penalties.

20.1 Tax_ Subject to "West Virginia Tax Crimes and Penalties Act!. - Each
and every provisicn of the "West Virginia Tax Crimes And Penalties Act" set
forth in W. Va. Code § 11-%-1 et seqg. shall apply to the taxes imposed by W. Va.
Code § 11-13A-1 et segq. with like_ effect as if said Act were set forth in
extenso in said Article 13A. : . i '

§ 110-13A-21. Short Taxable Year.

21.1 Short Taxable Year. - If the taxpayer's taxable year under W. Va. Cede
§ 11- 13A I et seg. is on any bas1s other than the State s fiscal year, then the
taxpayer's First taxable yvear for the severance taxes shall Be a short taxable
year and shall cover the period beginning the first day of July, one thousand
nine hundred eighty-seven, and ending with the taxpayer's then current fiscal or
tax year for federal income tax purposes.
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NOTICE OF EMERGENCY RULE DECISICN BY THE SECRETARY CF STATE

AGENCY: State Tax Division
RULE: Amendments, Series 13A, Severance Tax
DATE RULE FILED AS AN EMERGENCY RULE: July 3, 18%1

DECISION NOQ, 53-81

Following review under WV Code 29A-3-13a, it is the decision of the
Secretary of State that the above emergency rule be approved. A
copy of the complete decision with reguired findings is avallable
from this office.

KEN HECHLER
Secretary of State-
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AGENCY: State Tax Divisicn
RULE: Amendments, Series 134, Severance Tax

FILED AS AN EMERGENCY RULE: July 3, 1991

par. 1 The State Tax Division has filed the above amendments to an
emergency rule.

par. 2 West Virginia Code 29A-3-a requires the Secretary of State to
review all emergency ruies filed after March 8, 1986. This
review requires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adoépting an emergency rule; 2} exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists Jjustifying the
promulgation of an emergency rule,

rar. 3 Following review, the Secretary of State shall issue a
decision as to whether or not such an emergency rule should be
disapproved [{(29A-3-a(a)}l.

par. 4 (A) Procedural Compliance: WV Code 29A-3-15 permits an
agency to adopt, amend or repeal, without hearing, any
legislative rule by filing such rule, along with a
statement of the circumstances constituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LRMRC).

par. b If an agency has acéomplished the abeve two required filings
with the appropriate supporting documents by the time the
emergency rule decision is issued or. the expiration of the
forty-two day review period, whichever is sooner, the
Secretary of State shall rule in favor of procedural
compliance. - - - :




par.

par.

Par.

par.

par.

par.

par.

par.

10

11

12

i3

The Tax Division filed this emergency rule with supporting
documents with the Secretary of State July 3, 18981 and with
the LRMRC July 3, 1991,

It is the determination of the Secretary of State that the Tax
Division has complied with the procedural requirements of WV
Code §28A-3-15 for adoption of an emergency rule,.

(B)_Statutory Autherity -- WV Code §11-10-5 reads:

The tax commissicner shall administer and enforce each tax to
which this article applies and, in connection therewith, shall
prescribe all necessary forms. The tax commissioner may make
all needful rules and regulations for the taxes to which this
article applies as provided In the State Administrative
Procedures Act in §29A-1-1 et seg. of this code.

WV Code further states in §11-13A-23:

{a}) Effective July 1, 1887, notwithstanding any provisions of
this code to the contrary, any company granted a reduced rate
loan pursuant to S§6B-2-7 of this code shall be allowed a
credit against the tax imposed by this article for a period of
five years from the date the reduced rate loan is issued.
{b) The tax limposed by this article shall be subject to the
credit set forth in §11-154-~3b of this chapter.

It is the determination ¢f the Secretary of State that the Tax
Division has not exceeded its statutory authority in
promulgating this emergency rule.

(C) Emergency WV Code 29A-3-15(g) defines "emergency' as
follows: N

(g) For the purposes of this section, an emergency exists
when the promulgation of & rulie is necessary for the Immediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with & time limitation established by
this code or by a federal statute or regulation or to prevent
substantial herm to the public interest.

There are essentially three classes of emergency broadly
presented with the above provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only document to the satisfaction of the Secretary
cf State that there exists a nexus between the proposal and
the ecircumstances creasting at least one of the abcve three
emergency categories.

The facts and circumstances as pressnted by the Tax Division
are as follows:




par,

par.

i4

15

Pursuant to the Court Order issued by the Thirteenth Judicial
Circuit in Civil Action No. 88-C-860, the Department of Tax
and Revenue is required to promulgate emergency regulations on
the reporting of the number of tons of coal mined in a2 county
by location of coal prior to removal, not the location of the
mine portal. As this is also included in the proposed rule
filed for public comment on July 1, 1981, a new comment period
i1s not reguired for this filing.

It 1s the determination of the Secretary of State that this
proposal qualifies under the definition of an emergency as
defired in §29%A-3-15(g). . . "prevent substantial harm to
public interest." {court order)

This decision shall be cited as Emergency Rule Decision 53-91
or ERD 53-9]1 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with
the State Tax Diwvision, the Attorney General and the
Legislative Rule Making Review Commissicon.
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