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. ~H. B.__2572
By Delegate Knight 3
(introduced .. Yebruary &, 1987 - referred to the

Committee on____Finance than Judiciary )

[P S

A BILL to amend and reenact section ;leven (tén} ifive), article

two, chapter sixty-four of the code of West Virginia, one

thousand nine hundred thirty-one, as amended, relating to
authorizing the state tax commissicner to promulgate
legislaEiJe rules relating to business and occupation tax.

Be it enacted by the Legislature of West Virginia:

That section eleven (ten)‘(five), article two, chapter sixty-

four of the code of West Virginia, cne thousand nine hundred

thirty-one, as amended, be amended and reenacted to read as

follews: 70 7 LI T L LTI T L L

ARTICLE 2. EXECUTIVE AGENCY AUTHORIZATION TO PROMULGATE

LEGISLATIVE RYLES.

§64-2~-11(10)(5). State tax commissioner.

{a) The legislative rules filed in the state register on the
twenty-eighth day of September, cne thousand nine hundred eighty=-
four, relating to the state tax commissicner (estimated personal

income tax) are authorized with the amendments set forth below:

2572
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llne 18, after the word
"profession” strlke the wordq?‘bn hlS ownnaccaunt' ang %the
commaf,) . _ | 7‘:;_‘.77. -.H_'aﬁf“' | .i_.“— c s

55. l?.(b}(l)(bagé 182 15} ;_ e_nd of the section, change
the pericd to a comma,land add the}foll&wlng laﬁég g ; and in the
case cf a court appointed agent, ;}copy of the court order of
appointmenkt ig suEELCLent.V__'-   ;"O ”-1 7 _

55.12(c) (page 182.36) afte . r the go?d “for*, ;.t;:;ke the word
“errpnecus”. L . - ; #417. B :;g

{b] The leglslatlue rules 511; v}ﬁj;hﬁrs;atevregister ¢n the
twenty- elghth day of §eptember,;one Eﬁousand nlne;hundred eighty-
four, mcdified by the state taxdcﬁmmlssion;r to maet the
cbjections of the 1eglslat1ve ruie;maklng %evie; committee and
reflled 1n the state register on the”foufteenth day cf November,
one thousand nine h;hdred eighty;four, g;gwo;:;h; twenty-£first
day of March, ocne thousand nine?%u;d;;éwéléh;y-éEQe, relating to
tﬁe staﬁs_ffincomm_ s ioner (es_‘- gegicoréoégﬁléﬁinet 1ncome cax)
are authorized. ) | TVV o o ‘;:

{c) The leglslatﬁvg";ules f1;§§_i§_ﬁhe state register on the
fourth day Qf February, an;uégoﬁéagdinlre hupdred q_ghty six,
modified by the state tagtc;mmissioner*to meeiAﬁgé objectlon of
thg ;ggisl ative rule-makingﬂrééle;-géhéltt;érand refiled in the
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(busxness and occupatlon tax} are authorized.

NOTE: The purpose of thls blll ls to authorize the State Tax

Commissioner to promulgate legislative rules relating ko the

Business and Occupatlon Tax.{




1 Strike-throughs indicate language that would be stricken from

2 the present law, and uniderscoring indicates new language that
3 would be added. .
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"senate Bill No. 255

(By Senator Tucker)

[intrdduced February 4, 1987; referred to the Committee
on FINANCE - ; then to the

Committee OnTHéJUMC@RY &

A BILL to amend and reenact section elevan (ten) (five), article
two, chapter sixty-four cf the ccde of West Virginia, one
thousand nine hundred thirty-one, as amended, relating to
FUutherizing the state tax commissioner to promulgate
legislative rules relating to business and pccupation tax.

Be it enacted by the Legislature of West Virginia:

That section eleven (ten) (five), article two, chapter sixty-
four cf the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted to read as
follows:

ARTICLE 2. EXECUTIVE AGENCY AUTHCORIZATION TO PROMULGATE
LEGISLATIVE RULES.

§64-2-11(10){(5). State tax commissioner.

(a) The legislative rules £f£iled in the state register on the
twenhty=eighth day of September, one thousand nine hundred eighty-
four, reéelating to the state tax commissioner (estimated personal

income tax) are authorized with the amendments set forth below:




»
1 55.02(a)(2)(on page 182.2) line 18, after the word
2 "profession” strike the words "on his own account® and the
3 comma(,).
4 55.12(b)(1)(page 182.35) at the end of the section, change

5 the period to a comma, and add the following language: and in the
6 case of a court appointed agent, a copy of the court order of
7 appointment is sufficient.

8 55.12(c)(page 182.36) after the word "for", strike the word
9 "erroneous".

10 (b) The legislative rules filed in the state register on the
11 twenty-eighth day of September, one thousand nine hundred eighty-
12 four, modified by the state tax commissioner to meet the
13 objections of the legislative rule-making review committee and
14 refiled in the state register on the fourteenth day of November,
15 one thousand nine hundred eighty-four, and on the twenty-first
16 day of March, one thousand nine hundred eighty-five, relating ‘o
17 the state tax commissioner (estimated corporation net income tax)
18 are authorized.

19 (c) The legislative rules filed in the state register on the

20 fourth day of February, one thousand nine hundred eighty-six,

2] modified by the state tax commissioner to meet the objection of

22 the legislative rule-making review committee and refiled in the

23 state register on the fourteenth day of January, one thousand |

24 nine hundred eighty-seven, relating to the state tax commissioner

25 (business and occupation tax) are authorized.

26 NOTE: The purpose of this bill is to authorize the State Tax
27 Commissioner to promulgate legislative rules relating to the
28 Business and Occupation Tax.




1 Strike-throughs indicate language that would be stricken from
2 the present law, and underscoring indicates new language that
3 would be added.
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TITLE 110
LEGISLATIVE RULES
TAX DEPARTMENT

SERIES 13
BUSINESS AND OCCUPATION TAX

o
§110-13-1. General.

1.1. Scope. -- These regulations explain and clari-
fy the West Virginia business and occupation tax,
West Virginia Code §11-13-1 et. seq. The proposed
amendments implement, explain and clarify the 1982
amendments to W.Va. Code §§11-13-2a and 11-13-2b,
relating to the tax liability of producers of timber and
manufacturers of timber products.

1.2. Authority. -- W. Va, Code §11-19-5(a)

1.3. Filing Date. - May 13, 1987

1.4, Effective Date. -- May 13,1987
$110-13-1a. Definitions

1a.1. For purposes of these rules and regulations,
the following terms are hereby defined.

{a) The term "Perscn" or the term "Company”,
herein usedinterchangeably, includes any individual,
firm, partnership, co-partnership, joint adventure,
association, corporation, trust, or any other group or
combination acting as a unit, and the plural as well zs
the singular number, unless the intention to give a
more limited meaning is disclosed by the context.

() "Tax Year" or "Taxable Year" means either
the calender year or the taxpayer's fiscal year when
permission is obtained from the Tax Commissioner to
use the fiseal year as the tax pericd in lieu of the
calender vear. If a taxpayer desires to employ a tax
vear other than the calender year, he must request, in
writting, permission from the Tax Department.

(¢} "Taxpayer” means any person liable for any
tax hereunder.

(d) "Sale", "Sales" or "Selling”" includes any
transfer of ownership of, or title to, property, whether

for money or in exchange for other property. When
property is exchanged for other property rather than
for money, the taxpayer must place a value on the
property received and report the same for business
and occupation tax purposes as if money were re-
ceived.

(e) The term "Sale Price" means the considera-
tion. whether maoney, credits, price, or other property
expressed in the terms of money, paid or delivered by
a buyer to a seller, all without any deduction, on ae-
count of the cost of tangible property sold, the cost of
materials used, labor cost, interest, discount, delivery
cost, taxes or any other expenses whatsoever pald or
accrued, and without any deduction on account of
losses.

(f) The term "Gross Proceeds of Sales" means
the value proceeding or accruing from the sale of tan-
gible property without any deduction on account of
cost of property sold, the cost of materials used, labor
costs, interest, discount paid, delivery cost, taxes, or
any other expense whatsoever pald or accrued and
without any deduction on account of losses. . _ .

(g) "Gross Income” means all income from
whatever source derived, unless excluded by law.
Gross income shall include income realized in any
form, whether in money, property, or services. (ross
income means the gross receipts of the taxpayer, oth-
er than a banking or financial business, received as
compensation for personal services and the gross re-
ceipts of the taxpayer derived from trade, business,
commerce, or sales and the value proceeding or aceru-
ing from the sale of tangible property (real or person-
al), or service, or both, Gross income includes zll
receipts by the reason of the investment of the capital
of the business engaged in and shall include rents,
royalties, fees, reimbursed cost or expenses or other
emoluments however designated. Gross income in-
cludesallinterest, carrying charges, fees or other like
income, however, dencminated, derived by the tax-
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payer from repetitive carrying ef accounts, in the reg-
ular course and conduct of his business, and extension
of eredit in connection with the sale of any tangible
property or service.

(1) If services or property are paid for other '

than in money, the fair market value of the property
or service taken in payment must be included in gross
income, N .

(2) No deduction shall be allowed against
gross income for the cost of property sold, the cost of
materials used, labor costs, taxes, royalties paid in
cash or in kind or otherwise, interest or discount paid
or any other axpense whatsoevear.

(3) For the definition of gross income of a
banking or financial business, see §2k.2 of these rules
and reguiations -

{4) Examples of gross income are:

{A) A construction company, which de-
sires to purchase a piece ofheavy equipment, does not
have available capital to make such purchase and,
therefore, transfers title to a parcel of real estate to

the heavy equipment dealer in return for the piece of

heavy equipment. The fair market value of the real.

estate received by the heavy equipment dealer will be
included in the dealer's gross income for purposes of
the business and occcupation tax. An indicator as fo
the value of the real estate received by the dezler
would be the price of the heavy equipment if it has
been purchased for cash. This indicator does not con-
clusively establish the amount of gross receipts which
inured to the dealer. If the article (real estate)
received has a greater value than the article (heavy
equipment) exchanged, then it is necessary that the
dealer report the greater vaiue for business and occu-
pation tax purposes.

(B A personinthebusinessofselling and
servicing home appliancas has income for the taxable
vear inthe following manner; ninety-seven thousand
dollars ($97,000) from the retzil sale of appliances;
thirteen thousand dollars {$13,000) received from
servicing and repairing appliances; and ten thousand
dollars ($10,000) réceived fromthe rental of the build-
ing. Even though the rental income is not directly re-
lated to the business of selling and servicing home
appliances, it is an item of gross income as defined by

the business and occupation tax law. All three are
items of gross income which the taxpayer must report
on his business and occupation tax return. Each item
of gross income must be reported under its proper
business classification.

(C) B agrees to construct an apartment
building for R. The contract entered into by the par-
ties stipulates that B's remuneration shall be his cost
plus twenty percent {(20%) thereof. B canstructs said
building and his cost aggregate one hundred fifty
thousand dollars {$150,000} for which R makes reim-
bursement to B. B receives also thirty thousand dol-
lars ($30,090) from R as his twenty percent (20%) of
costs. as stipulated by the contract. On his business
and oceupation tax return, B will report, as gross in-
come, one hundred eighty thousand dollars
($180,000Y. B will receive no deduction against gross
income for monies received zs reimbursement cost or
expenses.

(D) M, who is in the business of drilling
for and producing natural gas and oil, agrees with L, 2
landowner, to sink 2 well on L's land. The parties
agree that if gas or il is discovered, L will be entitled
to a one-eighth {1/8) royalty therefrom, either in cash
or in kind at L's option. The well is successful and L
decides to accept, in payment {as his one-eighth (1/8)
royvalty) frem M, twe thousand (2,000) barrels of oil
and thirty-five thousand doliars ($35,000) in cash. M,
on his business and occupation tax return, rmust re-
pert the entire gross income received from the produe-
tion of oil and is not allowed a deduction therefrom for
either the royalty paid in cash or inkind to L. M must
also place a value on the two thousand (2,000} barrels
of 0il paid to L as a royalty and report said value for
purpases of this tax,

(h} the term "Gross Income" and "Gross Pro-
ceeds of Sales” shall not include cash discounts allow-
ed and taken onsales. When a contract of sale is made
subject to cancellation at the option of one of the
parties to revision in the event goods sold are defec-
tive or if the sale is made subject to discount upon
cash payment, the gross proceeds actually derived
from the contract and the selling price are determined
by the transaction as finally completed. The selling
price of a service or article of property does not in-
clude the amount of bona fide cash discount actually
taken by the purchaser and the amount of such dis-
count my be deducted from gross proceeds of sales
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providing such amount has been included in the gross
amount column on the business and occupation tax re-
turn,

(1) Cash discount deductions will be allowed
under the production and manufacturing classifica-
tions only when the value of the products is deter-
mined from the gross procéeds of sales.

(2} The cost to the retailer of business stimu-
lants and promotions are not considered cash dis-
counts; nor is the value of such stimulants and promo-
tions cash discounts. The_expense incurred by the
merchant in purchasing and distributing such items
is a cost of doing business and is not deductible or
excludible from gross Income or gross. proceeds of
sales.

(3) X, aretail grocer, to stimulate business,
purchases trading stamps and dispenses the same,
based upon the amount of each individual order, to his
customers. In preparing his business and sccupation
tax return, X is not permitted to deduct the cost or
value of the trading stamps from his gross proceeds of
sales to arrive at his taxable income. : .

{i) The term "Gross Income" and "Gross Pro-
ceeds of Sales" shall not include the proceeds of of sale
of goods, ware or merchandise returned by the cus-
tomers when the sale price is refunded either in cash
or by credit. '

(1) When sales are made either upon approv-
al or upon a szle and return basis, and the purchaser
returns the property purchased and the entire selling
price is refunded or credited to the purchaser, the
vendor may deduct an amount equal to the selling
price from gross proceeds of sales in computing tax
liability, if the gross income from said sale has been
previously reported or entered in the gross amount
column on the business and occupation tax return.

{§) The term "Gross Income" and "Gross Pro-
ceeds of Sales” shall not include the amount allowed
as trade-in value for any article zeccepted as part of
payment for any article sold.

(1) This particular situation is prevalent in
the automobile business. For example, X sells Y a
new zutomobile for three theusand two hundred dol-
lars ($3,200). In payment for the new automobile, X
accepts Y's used automabile which has a trade-in val-
ue of seven hundread dollars (3700). X mustreport,on

his business and occupation tax return, the amount of
two thousand five hundred dellars ($2,500) as gross
income. When X sells the used automobile, the
amount received from said sale will also be subject to
business and cccupation tax.

(k) the terms "Gross Income” and "Gross Pro-
ceeds of Sales” shall not include excise tax imposed by
the State of West Virginia,

(1) Excise taxes imposed by the State of West
Virginiz are not to be included in gross income to de-
termine the amount of business and occupation tax
payable. For purposes of this deduction or exclusion.
from gross income, the following constitute West Vir-
ginia excise taxes: gasoline tax, diesel fuel tax,
cigaretie tax, beer barrel tax and soft drink tax.

(2) Exclusions or deductions from gross in-
come for West Virginia excise taxes willbedizallowed
unless the taxpayer provides necessary information

_on his annual business and occupation tax return to

support the claimed deduction. On his tax return, the
taxpaver claiming this exclusion or deduction must
itemize the gquantity of gasoline, diesel fuel, ciga-
rettes and soft drinks sold. Adequate records must be
maintained to properly establish the deductions
claimed.

{3) The annual business and occupation tax
return provides a column for subtracting the State ex-
cise tax deduction from gross proceeds of szles and
provides a schedule, on the reverse side, for the itemi-
zation of said deduction. (See theillusirative example
in §1a.01(k) of these rules and regulations.)

The term "gross Income” and "Gross Proceeds
of Sales" shall not include certain excise taxes im-
posed by the United States of America.

(1) All excizse taxes levied by the federal
government are not deductable from gross income or
from gross proceeds of sales. The test as to whether
or not a particular federal exeise tax is to be included
in or excluded from gross income for business and oc-
cupation tax purpeses is whether the particular ex-
cige tax is a tax on the manufacturing process or a tax
which attaches at the time of sale and not before.
Therefore, to qualify as 2 deduction from gross in-
come, the burden of said tax must rest upon the cus-
tomer.

(2) Federal excise taxes which are taxes up-
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on the process of manufacturing are not deductible or
excludible from gross income or gross proceeds of
sales for business and occupation tax purposes. This
includes, but is not limited to, federal excise taxes on
alcohol and distilled spirits, tobaccos, cigars, ciga-
rettes, matchs, automobiles, tires, et cetera,

{38) Federal excise taxes which are taxes up-
on the consumer and which are held in trust by the
vendor as agent for the federal government may be
deducted from gross income or gross proceeds of sales
indetermining the amount ofbusiness and occupation
tax liability. This includes federal excise paid on
gasoline, diesel fuel and lubricants.

(4} Persons claiming deductions for federal
excise taxes must itemize on the annual business and
occupation tax form and provide necessary informa-
tion tosupportsaid deduction. Deductions claimed for
federal excise taxes will be disallowed in those cases
where the taxpayer fails to provide an itemization.

(5} Anexample pertainingtosiate and feder-
al excise taxes is presented below;

John Doe owns and operates a service
station. During the calender year 1972, he szo0ld, at
retail, gasoline, o0il, cigars, cigarettes, and soft drinks,
His retail sales for the taxable vear totaled one hun-
dred fifty-seven thousand dollars ($157,000) and his
service income from repairing and washing of auto-
mobiles totzled twenty-three thousand dollars
(823,000). )

The taxpayer must report and pay tax under
two (2} business classifications, retail and service. He
is allowed a deduction from gross income, reported
under the retail classification on the tax form, for
State excise taxes on cigarettes, soft drinks and pow-
ders and gasoline. The tax payer is aiso permitted a
deduction for federal exeise taxes on gasoline and oil.
Nodeductionis permitted for the federal excise tax on
cigars and cigarettes.

(1) The terms "Gross Income" or :gross Pro-
ceeds of Sales” shall not include money or other prop-
erty received or held by 2 professional person for the
sole use and benefit of a client or ancther person or
money received by the taxpayer on behalfofa bank or
other finanecial institution for the repayment of a debt
of another. The manrner in which the attorney keeps
his books and records must clearly and properly re-
flect this situation. Money or property received for

the benefit of a client should be credited to a trustee or
escrow account so that the State's tax examiners do
not credit and include said funds in the trustee’s gross
income. For example, X, an attorney, institutes suit
on behalf of a client and receives a favorable verdict.
Asaresulttherefore, the defendant, rather than mak-
Ing restitution directly to the plaintiff, pavs the
amount of the verdict to X. Therefore, X has receivad
money for the benefit of a client and said amount shall
not constitute gross income to X. X, the attorney, will
inelude in gross income for business and occupation
tax purposes only his fee.

(m) The business and occcupation tax act im-
poses taxes upon persons engaged in business. The
term "Business” shall include all activities engaged
inorcaused to be engaged in with the object of gain or
economic benefit, either direct or indirect. The term
"Business" shall include the production of natural re-
sources or manufactured products which are used or
consumed by the producer or manufacturer, And said
term shall alse include the activities of banking busi-
ness or financial organization,

(1) Indetermining whether a business is en-
gaged in for "Direct or Indirect Economic. Gain or
Benefit", the lack of profit suffered in said activity is
not relevant; nor is it material that the business was
engaged in without profit as the primary motivation.
In order to further clarifv this situation, two (2)
examples are presented below.

(A) The D E Company provides, for em-
ployee use, a cafeteria in the basement of its office
building. The cost of operating the cafeteria, for a
year, is one hundred ten thousand dollars ($110,000)
and the gress income derived therefrom is nine-thrae
thousand dollars {$93,000). Eventhough the cafeteria
operation reflected a loss for the taxable year, the
gross amount of income derived therefrom is subject,
under the retail classification, to business and cecu-
pation tax; for the cafeteria business was engaged in
for indirect economic benefit or gain. By providing a
direct benefit to its emploees, the company has in-
curred an indirect benefit which places the operation
within within the definition of "Business" for the pur-
pose of this tax,

(B) The D E Company decides to provide
safety equipment to its industrial emplovees. It de-
cides to provide said equipment at below cost prices to
its employees; therefore, said activity is engaged in
without profit motivation. The gross amount re-
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ceived from the sale of such equipment is subject to
business and occupation tax; for the company receives
an indirect economic benefit by providing its employ-
ees with such equipment. It can be expected that em-
ployees who take advantage of the safety equipment
will be safer, have less loss of time accidents and will
perform better than previously.

(2) "Business'shall not include a casual sale
by a person who is not engaged in the business of sell-
ing the type of preperty involved in such casual sale.
Sales are deemed to be casual or isolated when made
by a person who is not engaged in the business of sell-
ing the type of property involved. Examples of casual
sales are the following:

(A) Sale of any property which isof 4 type
not regularly sold by the taxpayer; e.g., sale of an
automobile or radic by a person engaged in the busi-
ness of plumbing.

(B} Bale of household goods or personal
effects by 2 person who is not engaged in the business
of selling; e.g., sale of used furniture and a used
automobile by a retired individual.

(C) Sale of property by a person who is
engaged in a business but who.is not engaged in the
business of selling; .e.g., sale of a parcel of realty by a
doctor.

Persons who hold themselves out to
the public as making sales at retail or wholesale are
deemed to be engaged in the business of selling, and
sales made by them of the type of property which they
hold themselves out as selling, are not casual sales
even though sales are made infrequently,

(n) The term "Banking Business" or "Financial
Organization"” shall mean any bank, banking associa-
tion, trust company, industrial loan company, small
loan company or licensee, building and loan associa-
tion, savings and loan association, finance company,
investment company, investment broker or dealer,
and any other similar business organization at least
ninety per centum of the assets of which consists of
intangible personal property and at least ninety per
centum of the gross receipts of which consists of divi-
dends, interest and other charges derived from the
uge of money or credit.

(0) The term "Service Business or Calling shall
include all activities engaged in by a person for other

persons for a consideration, which invelve the render-
ing of a service as distinguished from sale of tangible

property.

(1)} This term shall include, but not be limit-
ed to:

(A) Persons engaged in manufacturing,
compounding or preparing for sale, profit or commer-
cial use, articles, substances or commodities which
are owned by another person, A Company manufac-
tures plastic toysonorders received from B Company.
B Company retains title to and supplies the raw mate-
rials. The payment received by A Company for man-
ufacturing said articles shall be reported under the
service classification on the business and occupation
tax return. Inthis particular situation, B Company is
deemed to be the manufacturer.

(2) Persons acting as independent contrac-
tors in producing natural resource products owned by
other persens, as personal property, immediately af-
ter the same are served, extracted, reduced to posse-

sion and produced. For exemple, C owns a large tract

of standing timber and enters into 2 contract with D
for the severance of the same, The income received
by D for serving C's timber must be reported under

_the service classification on the business and occupa-

tion tax return.. In this particular situation, C is
deemed to be the producer of the natural resocurce
product,

{3) The repetitive carrying of accounts, in
the regular course and conduct of business, and exten-
sion of credit in connection with the sale of any tangi-
ble personal property or service, except as to persons
engaged in barnking and other financial businesses.
For example, the E F Furniture Company sells furni-
ture with a retail price of three hundred dollars
(8300.00) to an individual and agrees to allow the pur-
chaser to make time payments on the account. For
carrying the account, the seller stipulates a charge of
gne percent (1%) per month on the unpaid balance of
said account. At the end of six (8) months, the pur-
chaser has paid his aceount in full and the seller has
received three hundred ten dollars ($310.00) there-
from. Therefore, the additional ten dollars ($10.00)
over and above the sale price of the furniture must be
reported by the seller under the service classification
on the business and occupztion tax return; for the ten
dollars ($10.00) was received for providing a service
rather than for the sale of merchandise.
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(4) The term "Service Business or Calling”
shall not include the services rendered by an employ-
ge to his employer. The business and occupation tax
law imposes upon persens engaged in business but not
upon persons acting solely in the capacity of employ-
2es or servants

{A) The question of whether a person is
engeged in business or is acting in the capacity of an
emplovee is dependent upon the facts in each case.
The following rules may be accepted as a guide but
are not necessarily controlling individual cases. In
case of doubt, all of the Facts should be submiited to
the Tax Department for specific ruling.

(B) An employee or servant is an individ-
ual whose entire compensation is fixed at a certain
rate per day, week or month, or at a certain percent-

age of the business obtained by such employvee or ser-

vant, payable in all events; one who has no direct in-
terest in the income or profits of the business other
than 2 wage or commission; one who has no liability
for the expense of maintaining an office or place of
businessunless required to by reason of employment,
for overhead or for compensation of employees; one
who has no liability for lose or indebtedness incurred
in conduction of the business; one whose conduct with
respect to services rendered, obtaining of, or transact-
ing business, is supervised or controlled by either
emplover. A corporation, joint adventure, or any
groupof individuals acting asa unit, is not anemploy-
ee or servant.

(C) Person who furnish equipment on a
rental basis and alse furnish operators therefore, are
presumed to be engaging in business and not to be em-
ployvees or servants. Likewise, persons who furnish
materials and the lahor necessary in the placing or
fabricating thereof are also presumed to be engaging
in business and not to be employees or servants. The
burden of proof will be upon such persons to show oth-
erwise.

(D} The fact that a person is construed io
be an employee under the provisions of the State Un-
employment Compensation Law or the Federal Social
Security Act, does not conclusively establish such
person zs an emplovee within the provisions of the
business on occupation tax law.

{E) Persons regularly performing odd job
carpentry, painting or paper hanging, plumbing,
bricklaving, electrical work, etc., for the public gener-

ally are presumed to be engaging in business. The
burden of proof is upon such persons to show other-
wise, Here it is immaterial whether the workman is
paid by the job, by the day or by the hour. It is like-
wise immateriz] that the workman may supply labor
only, any materials used being supplied by the prop-
erty owner.

(F) A personengaging in business gener-
ally one who holds himself out to the public as engag-
ing in business either in respect to dealing in real or
personal property or in respect to the rendition of
services; one whom gross income of the business in-
ures; one upon whom lizbility for losses lies or who
bears the expenses of conducting a business; one, gen-
erally acting in an independent capacity, whether or
not subject to immediate control and supervision by a
superior, or one who acts as an employer and his em-
plovees subject to his control and supervision.

{p) "Selling at Wholesale" or Wholesale Sales"
shall mean and include:

{1) Sales of any tangible personal property
for the purpose of resale in the form of tangible per-
sonal property.

] {2)Bales of machinery, supplies or materials
which are to be directly consumed or used by the pur-
chaser in the conduct of any business or activity
which is subject to the business and occupation tax or
the annual tax on incomes of certain carriers (West
Virginia Code $11-125-A).

(3)Salesof any tangible personal property to
the United States of America, its agencies and instru-
mentzalities or to the State of West Virginia, its insti-
tutions or political subdivision.

Price and quantity are not relevant in
determining wholesale sale for business and occupa-
tion tax purposes. The fact that an item is discounted
or is sold in large quantities does not make a transac-
tion wholesale. It is the status and intention of the
customer of the vendor which determines whether the
gross proceeds received by the vendor from the sale
are taxable under the retzil classification or the
wholesale classification. For example:

{4) H, who owns and operates a furniture
store, is going out of business and is therafore liqui-
dating his entire inventory. V, who is a retail furni-
ture dealer, purchases part of H's inventory for twen-
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ty thousand dollars ($20,000). H, must report, on his
business and occupation tax return, twenty thousand

dollars ($20,000) payment under the wholesale classi-

fication rather than the retail ¢lassification; for V, a
furniture dealer whose activities are subject to the
business and occupation tax law, purchased the stock
for the purpese of resale. In order that H's method of
accounting will reflect said sale at wholesale, it is
necessary that he receive and have on rec¢ord a con-
sumers sales tax (West Virginia Code §11-13) exemp-
tion certificate. Said certificzte, prepared and signed
by V, must certify that V iz a merchant who pur-
chased tangible personal property for the purpose of
resale. Of course, in this particular situation, the
exemption certificate Is not primarily prepared and
signed to assist H in determining taxable classifica-
tion but to relieve K from the responsibility of paying
West Virginia consumers sales tax on the purchase.

{5) V also purchased (for three hundred dol-
lars (3330)) a color television set from H. Vintends to
male personal use of the set, therefore, the amount of
this sale must be reported under the retail classifica-
tion by H. Inasmuch as the sale of the television set
was not a sale for the purpese of reszle, V will not
prepare a consumers sales tax exemption certificate.

(68) G, whoowns and operates a grocery store,
occasionally makes sale of groceries to 2 State hospi-
tal which is near his place of business. These sales
are wholesale sales for business and occupation tax
purposes. All szles of tangible personal property
made to the State, its institutions or political subdivi-
sions are sales at wholesale, This would include sales
toboards of education, municipalities, counties, penal
institutions, et cetera.

{q) The term "Contracting” shall incluide the
furnishing of work, or both materials and work, in the
fulfillment of 2 contract for the construction, altera-
tion, repair, decoration or improvement of a new or
existing building or structure, or any part thereof.
The term "Contracting” shall also include the altera-
tion improvement or development of real property.

(1) A person performing any activity de-
scribed in the preceding paragraph shall report this
gross income therefrom under the contracting classi-
fication of the business and occupation tax return and
shall receive no deduction from gross income on ac-
count of any expenses incurred. All income derived
from said zctivity shall be reported under the con-
tracting classification, and the form of contract en-

tered into by the parties shall not be determinative of
taxable classification

(2) The term "Prime Contractor” means a
person engaged in the business of preforming for oth-
ers, contracis for the construction, repairing, decorat-
ing or improving of new or existing buildings or other
structures under, upon er akeve real property, either

for the work or for a specific portion thereof.

(3) The word "Subcontractor” means a per-
son engaged in the business of preforming a like or
similar service for persons ather than consumers, ei-
ther for the entire work or for a specific portion thers-
of.

{4) The terms "Prime Contractor" and "Sub-
contractor”include person preforming labor and serv-
ices in respect to the moving of earth or clearing of
land, razing or moving of existing buildings or strue-
tures even though such services may not be done in
connection with a contract involving the constructing,
repairing, altering of a new or existing building or
structure,

(5) The term "Buildings or Structures"”
means and includes, but is not limited to, everything
artificially built up or composed of parts joined to-
gether in some definite manner and attached fo real
property. Itineludes not only buildings in the general
and ordinary sense, but zlsc tanks, fences, conduits,
culverts, railroad tracks, overhead and underground
fransmission systems, tunnels, monuments, retain-
ing walls, bridges, trestles, parking lots and pave-
ment for foot or vehicular traffic.

{6) The term "Contracting, Repairing, Deco-
rating or Improving" of 2 new part or existing build-
irg or structure or any part thereof, in addition to its
ordinary meaning, includes the installing or attach-
ing of any article of tangible personal propertyinorto
real property, whether or not such personal property
becomes a part of the realty by virtue of such installa-
tion.

(r) The term "Speculative Builder" means and
includes one who constructs improvements upon real
property oiwned by him for sale or rental. The gross
income derived by the speculative builder from the
sale of real property upon which the speculative has
constructed improvements shzil be reported under
the retail classification on the business and occupa-
tion tax form. The sales price is the measure of the
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tax.
$110-13-2. Imposition of Privilege Tax.

2.1. This is a tax for the act, or privilege of engag-
ing in business activities. The fax is measured by the
application of rates against values of products, gross
proceeds of sale or gross income of the business, as the
case may be. -

{a) All persons engaging in business activities
in this State are subject to the business and cccupa-
tion tax unless specifically exempted by statute or by
these rules and regulations. (As to exemptions, see

$3)

{(b) Certain occupations and business activities
are classified, and classifications zre significant
inasmuch as the tax liability varies because of the
different rates established for the types of business

activities engaged by the taxpayer. The business ac-

tivity usually determines the taxable classification,
and where different business activities are conducted,
the taxpayer is liable for tax under each taxaple clas-
sification involved. ’

(¢) The various business ¢lassifications and tax
rates appliczble thereto are presented in Table 110-
13A at the end of this regulation.. For a deflinitive
treatment of each particular business classification,
see §§2A through 2k of these rules and regulations.

2.2. Determination of Values, General.

(a) The following rules for determining the tax-
able vzlue of natural resource products or articles
manufactured within the State shzll apply equally to
producers and manufzacturers engaged in such activi-
ties within the State. The values determined under
these rules will be uniformly applied in computing
the taxes impesed by staiute.

{(d) The term "Value of Products”, includes the
value of by-products, and except as provided herein,
shall be determined by gross proceeds of sales wheth-
er such sales are at wholesale or at retail, to which
shall be added all subsidies and bonuses received with
respect to the production, marnufacturing, or sale
thereof. Under the production and manufacturing
classifications of the business and occupation tax, the
value of products extracted or manufactured shall be
determined by the gross proceads of sales in every in-
stance in which a bona fide sale of products is made,

and whether sold at wholeszle or at retail.

{¢) If any person who is liable for any tax under
the production classification (see §2A of these rules
and regulations) or the manufacturing classification
(see §2B of these rules and regulations) ships or trans-
ports his products or any part thereof out of this State
without making sale of such products, the value of the
products in the condition or form in which they exist
immediately before transportation out of the State
shall be the basis for the assessment of the tax, except
in those instances in which another measure of the
tax is expressly provided,

(d) In determining the value of natural re-
sources or manufactured products delivered to pur-
chasers, there may be deducted from the gross pro-
ceeds of sales so much thereof as the taxpayer can
show to be outgoeing freight charges from the point at .
which the shipment originates in this State to the
point of delivery. Freight charges, to be deductible,

 must actually be paid by the manufacturer or produc-

er. However, no deduction will be allowed for ex-
penses incurred by the taxpayer through the use of

"his own equipment in transporting items produced or

manufactured.

2.3. Determination of Values, Manufacturing. --
There are certain instances in which persons who
manufacture, process or prepare products for sale are
not readily 2ble to determine the value of said prod-
ucts for purposes of business and occupation tax, In
these instances, the following rules for determining
taxabie value shall apply.

{a) Transportation outside. the State without
sale thereof. If any person manufactures, compounds
or prepares for sale, within this State, products or
articles which are shipped or transported outside this
State without making sale of such products or arti-
cles, the value of the preducts in the condition in
which they exist immediately before transportation
outside the State shall be the basis for the assessment
oftax imposed under the manufacturing classification
(see West Virginia Code §11-13-2b and $2B of these
rules and regulations) of the business and vccupation
tax law. Whenever the situation, as described in the
preceding sentence, arises, the taxpayer, to deter-
mine the value of said products for purposes of this
tax, shall apply the following rules in the order stat-
ed;

(1) The value of such products shall be deter-
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mined by the actual gross proceeds of the subsequent
sale of the products, whether such sale is at wholesale
or at retail, as if such sale had been made at the time
of shipment. This method shall apply only if the taxa-
ble year in which the products were manufactured.

(2) If there is no subsequent sale of such
products before the close of the taxable year, the tax.
payer shall determine the value of such products by
applying the gross proceeds of other sales of similar
quantities by the taxpayer. If the taxpayer has made
other sales of such products during the taxable year,
he must apply the average price received per unit on
such sales in determining value under this subsec-
tion. If the taxpayer employs the method of determi-
nation of value as set forth in this subsection, and
when subsequent sale of such products is made in a
later year, the taxpayer shzll use that sales price or
cost plus markup, whichever ighigher, as the value of
such products manufacturesinfuture years ifno sales
is made of such products manufactures in furture
vears. _ oL

(33 Inthe absence of sales of similar products
as a guide to value, value may be determined upon a

costbasis. Insuch cases there shall be included every

item of cost attributable to the particular article
manufactured, including direct and indirect overhead
cost. There shall be added to this total manufacturing
cost the average markup realized by the taxpayer on
all products manufactured.

() Transported outside the State with sale
thereof. If any person manufactures, compounds or
prepares for sale, within this State, products or arti-
cles which are shipped or transported outside this
state as 2 result of a bona fide sale of such products or
articles, the value of such products or articles shall be
determined in aecordance with the following rules.

{1) The actual gross proceeds of such sale,
whether such sale was at retail or wholesale, to which
shall be added all subsidies and bonuses received o
the manufacture or szle of the product, shall be the
value of such product for purposes of the business and
cccupation tax. The full amount received from such
sale shall be reported under the manufacturing clas-
sification of the business and occupation tax return.

(2) In determining value set forth and de-
fined in subsection (one (1)) above, the taxpayer shall
be permitted to deduct from gross proceeds of sale the
amount actuzally paid by him te transport the products

outside the State, but no deduction will be allowed for
expenses incurred by him through the use of his own
equipment in transporting items manufactured.

(c) Sales to affiliates. In determining value in
regard to sales fromon to ancther of affiliated compa-
nies or persons, or under other circumstances where
the relation between the vendor and vendee is such
that gross proceeds from the sale are not indicative of
the true value of the subject matter of the sale, the

© following rules shall be applied in the order stated,

{1)Wheneversalesaremadetoaffiliates, the
value shzll correspond to the gross proceeds from the
sale of similar products of like quality and character
and in similar quantities between persons of no com-
mon interest.

(2) Ifthere are no sales between parties of no
common interest by which the taxpayer may value his
sales to affiliates, the value shall correspond to the
gross proceeds from sales by the taxpayer to nonre-
lated purchasers of similar products of like quality
and character and in similar quantities and shall in-
elude all subsidies and bonuses.

{3)Inthe absence of sales of similar products
as a guide to value, such value may be determined by
a cost basis. In such cases there shall be included
every item of cost attributable to the particular arti-
¢cle manufactured, including direct and indirect aver-
head costs, There shall be added to this total manu-
facturing cost the average markup realized by the
taxpaver on all products manufactured, compounded
or prepared for sale.

(d) Manufactured products consumed by the
manufacturer.

(1) Whenever a person manufactures, com-
pounds or prepares final completed products, and
such products are commercially consumed or used by
sugh person, a value must then be reporied under the
manufacturing elassification for purposes of the busi-
ness and occupation tax. This is to effect equality of
business and occupation tax liability between manu-
facturers who sell their entire output and those who
use all or a portion of their output themselves, In
other words, the tax liability is based upon the total
value of the manufactured products, and it is immate-
rial that a portion or the whole of the cutput may be
used by the manufacturer and is not sold.
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(2) The article or preduct manufactures by |

the taxpayer and consumed in his business, to be tax-
able under the manufacturing classification of the
business and occupation tax act, must be a final com-
pleted product which is not subject to additional pre-
paring, processing or compounding by the same man-
ufacturer.

(3) In other words, 2 manufzctured product
which is used to bacome a compenent of anether prod-
uct manufactured by the same manufacturer and
which, of course, lose its identity therein, is not
subject to the rule imposed by this subsection. To
illustrate: Certain chemical compounds are manufac-
tured or prepared and are consumed by the same
manufacturer in the process of manufacturing a com-
pletely newor final completed chemical substance, In
this instance the originally manufzctured chemical
compound which is consumed in and becomes a part of
the substance is not required to have a value placed
thereon for purposes of this tax; for tax is exacted
therefrom when a value i1s placed on the new sub-
stance. Chemical used in processing include chemical
substances which are manufactured by the taxpayer
to unite with other chemical substances or which pro-
duce a chemical reaction therewith, as contracted
with merelyv a physical change therein.

{4) However, if a manufactured product
which is to become a component part of another prod-
uct and lose its identity therein is shipped outside the
State for additional processing, a value must be
placed on each product and reported under manufac-
turing classification. (For zpportionment of sales
price of such article, see §2B of these rules.)

(5} Afinal completed product which is manu-
factured by the taxpayer and used or consumed in his
business must have a value placed thereon and must
be reported under the manufacturing classification
for tax purposes. Such product would be one which
does not become a component part of anether product
or one which does not lose its identity. To illustrate:
Saws, jigs, cutting tools, ete. that are manufactured
by a furniture manufacturer are final completed pro-
duces subject to tax. Partially manufactured products
sold within or without the State are final completed
products subject to this tax. The taxpayer is relieved
from placing a value on and reporting for tax purposes
only those products manufactured within West Vir-
ginia which become ¢component parts of other prod-
ucts within West Virginia and lose their identity in
the other products,
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(6)Inthose cases where a person partially or
wholly consumes or makes use use of his final com-
pleted manufactured, compounded or prepared prod-
ucts, a value must be placed on such products, in ac-
cordance with the following rules in the order stated.
In all instances where products or articles are con-
sumed by the manufacturer and are consumed at a
point distant from the place of manufacturing, no
freight charges paid by the manufacturer will be al-
lowed 28 a deduction in determining value under
these rules, unless considerztion has been given such
charges in the method by which the values were de-
termined.

(A) The value of the article consumed or
used shall be determined according to the selling
price at the place of use or consumption of similar
products of iike quality or character.

(B)In absence of sales of similar products
zs a guide to value, value shall be determined by ap-
plying to the consumed product the average price at
which szles are made during the taxable vear to cus-
tomers of the manufacturer.

(C)Inthe absence of salesto customersas
a guide to value, such value may be determined upon
2 cost basis, in which case there shall be included
every item of cost attributable to that particular arti-
cle, including all direct and indirect overhead cosis
and by adding thereto the average markup realized by
the manufaciurer on his products,

2.4, Determining of Values, Production of Natural
Resources.

{a)Itis provided that under the production clas-
sification of the business and occupation tax law (see -
West Virginia Code §13-11-2(2) and § of
these rules and regulations) the value of natural re-
sources products produced shall be determined by the
gross proceeds of sales in every instance in which a
bona fide sale of such products is made, and whether
sold at wholeszle or retail, In determining the value
of natural resource products delivered to purchasers,
there may be deducted from the gross proceeds of
gales so much thereof as the taxpayer can prove to be
actual outgoing freight charges (paid by him) from
the point at which the shipment originates in this
State to the point of delivery. However, no deduction
is permitted for expensesincurred by him through the
use of his own equipment in transporting items pro-
duced.
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{b) There are certain instances in which per-
gonsg who produce natural resource products are not
rezdily able to determine the value of said products
for purposes of the business and occupation tax. In
these instances the rules which follow are to be ap-
plied. Whenever possible, and unlesg otherwise pro-
vided in these rules, the value of natural resource”
products preduced within this State shall be deter-
mined by actual gross proceeds derived from zaid sale
thereof (whether at retail or at wholesale} by the pro-
ducer.

{¢) Transportatidh outside the State without
sale thereof. Ifany person produces within this State
natural resource products which are shipped or trans-
ported outside this State without making sale of such
products, the value of the natural resource preducts
in the condition in which they exist immediately be-
fore transportation cutside the State shall be the ba-
sis for the assessment of tax under the production
classification of the business and occupation tax law
(see West Virginia Code §11-13-2A of these rules and
regulations.) Whenever the situation, as deseribed in
the preceding sentence, arises, the taxpayer, to deter-
mine the value of his natural resource products for
the purposes of this tax, shall apply the following
rules in the order stated.

{1) The value of such natural resource prod-
ucts shall be determined by the actual gross proceeds
of the subsequent sale of the products, whether such
szle is at wholesale or retail, as if such sale had been
made at the time of shipment. This method shall ap-
ply only If the subsequent sale is made before the
close of the taxable year in which natural resource
products were produced.

(2} If there is no subsequent sale of such
products before the close of the taxable year, the tax-
payer shall determine the value of such products by
applying the gross proceeds of other sales of similar
products of like quality and character, and in similar
quantities by the taxpayer. If the taxpayer has made
other sales of such products during the taxable year,
he must apply the average price received per unit en
such szles in determining value under this subsec-
tion. If the taxpayer employs the methed of determi-
nation of value as set forth in this subsection, and
when subsequent sale of such products is made in a
later year, the taxpayer shall use the sales price or
cost plus markup, whichever is higher, as the value if
no sale is made of such products manufactured in fu-
ture years. -

(3) In the absence of sales of similar natural
resource products as a guide to value, value may be
determined upon cost basis. Insuch cases there shall
be included every item of cost attributable to the par-
ticular natural resource product produced, including
direct or indirect overhead costs. There shall be add-

" edto this total preduction cost on all average markup
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realized by this taxpayeronall natural resource prod-
ucis produced. o

—. {d) Transportation outside the State with sale
thereof. If any person severs, extracts, reduces to
possession or produces for sale , profit or commercial
use, within this State, any natural resource producis
which are shipped or transported outside this State as
a result of a sale of such products, the value of such
natural resource products shall be defermined in ze-
cordance with the following rules.

(1) The actual gross proceeds of such sale,
whether such szle was at retail or wholesale, to which
shall be added 2!l subsidies and bonuses received with
respect to the production or sale of the product, shall
be the value of such product for the purposes of the
business and occupation tax. The full amount re-
ceived from such sale shall be reported under the pro-
duction classification on the business and occupation
tax return,

{2) In determining value as set forth and de-
fined in subsection (1} above, the taxpayer shall be
permitted to deduct from gross proceeds of sale the
amount actually paid by him to transport the products
outside this State, but no deduction will be allowed
for expenses incurred by him through the use of his
ownequipment in transporting natural resources pro-
duced.

(e) Sales to affiliates. In determining value in
regard sales from one to another of affiliated compan-
ies or persons, or other circumstances where the rela-
tionship between the vendor and vendee is such that
the gross proceeds from the sale are not indicative of
the true value of the subject matter of the sale, the
follewing rules shall be applied in the order stated.

(1) Wheneversalesaremadetoaffiliates, the
value shall correspond to the gross proceeds from the
sale of similar products of like quality and character
and in similar quantities between persons of no com-
men interest. ’

(2)If'there are no sales between parties of no
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common interest by which the taxpayer may value his
sales to affiliates, the szles shall correspond to the
gross proceeds from sales by the taxpaver to nonre-
lated purchases of similar products of like quality and
character and in similar quantities and shall include
all subsidies and bonuses.

{3) In the absence of sales of similar natural
resource products as a guide to value, such value may
ke determined by a cost basis. In such cases there
shall be included every item of cost attributable to the
particuiar natural resource product produced, includ-
ing direct and indirect overhead costs. There shall be
added to this total production cost the average mark-
up realized by the taxpayer on all natural resource
products produced. i

(f) Natural resource preducts consumed by the
producer. Whenever a person natural resource prod-
ucts, and such products are commercizally consumed
or used by such person, a value must be placed upon
the consumed natural resource products. This value
must then be reported under the production classifi-
cation for purposes of the business and necupation tax.
In other words, the tax liability is based upon the total
value of the produced natural resources, and is imma-
terial that a portion or the whole of the output may be
used by the producer and is not sold. Whenever natu-
ral rescurce products produced within this State are
used or consumed by the producer in his business,
whether within or without the State, the value of such
products shall be determined by the following rules in
the order stated. In all instances where natural re-
sources are cansumed by the producer at a point dis-
tant from the place of production, no freight charges
paid by the producer will be allowed as a deduction in
determining value under these rules, unless due con-
sideration has beén given such charges in the method
by which the values were determined. :

(1) The value of the natural resource product
consumed or used shzll be determined according to
the selling price at the place of use or consumption of
similar products of like quality and character by oth-
er taxpayers.

(2) In the absence of sales of similar natural
resource products as a guide to value, value shall be
determined by applying to the used or consumed prod-
uct the average price at which sales are made during
the taxable year to customers of the producer.

(3) In the absence of sales to customers as a
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guide to value, such value may be determined upon
cost basis, in which case there shall be include every
item of cost atiributable to that particular natural
resource product, including all direct or indirect over-
head costs and by adding thereto the average markup
realized by the producer on his natural resource prod-
uets.

2.5. Manufacturingand Selling Articles Withinthe
State. Persons who manufacture, compound or pre-
pare, within the State, products or articles for sale,
profit or commercial use and meake sale of the same.
within the State, must place 2 value on said products
or articles and report the same under the manufactur-
ing classification on the business and occupation tax
return, Szaid value shall be determined in accordance
with the following rules,

(a) Sales at Wholesale.

(1) If any person manufactures, compounds
or prepares within this State, preducts or articles and
makes sale thereof at wholesale within this State, the
entire gross proceeds derived therefrom shall be re-
ported under the manufacturing classification on the
business and occupation tax return,

(2) No amount derived from such wholesale
sales shall be reported under the wholesale classifica-
tion on the business and occupation tax return.

(b} Sales at Retail.

(1) If any person manufactures, compounds
or prepares, within this State, products or articles
and makes sale thereof at retail within this State, the
sales value of such products shall be reported under
the manufacturing classification on the business and
cecupation tax return.

(2) The entire gross proceeds derived from
such retail sale shall also be reported under the retail
sales classification of the business and cccupation tax
return,

2.6. Producing and Selling Natural Resource Prod-
ucts Within the State. Persons who produce, within
this State, natural resource products and make saie of
the same within this State, must place a value on the
natural resource products and report the same under
the production classification on the business and oc-
cupation tax return. Said value shall be determinedin

~accordance with the following rules.
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(a) Sales at Wholesale, _

(1) If any person produces, within this State,

natural rescurce products and makes sale thereof at

wholesale within this Stats, the entire gross proceads
derived therefrom shall be reported under the produc-
tion classification on the business and cccupation tax
refurn.

{2) No amount derived from such sale at
wholesale shall be report under the wholesale sales
classification on the business and cccupation tax re-
turn.

() Sales at Retail.

(1) If any person produces, within this State,

natural resource products and makes szle thereof at

retail within this State, the sales value of such pred-
ucts shall be reported under the production classifica-
tion on the business and occupation tax return.

{2) The entire gross proceeds derived from
the sale at retail shall also be reported under the
retail classification on the business and occupation
tax return.

§110-13-2a. Production of Natural Resource Prod-
ucts.

2a.1 Producers of Natural Resource Products. --
For purposes of these rules and regulations, the word
"Producer” shall mean and include, but not be limited
to, every person who engages in the business of sever-
ing, extracting, mining, quarrying, reducing tc pos-
session and producing for sale, profit or commercial
use any natural resource products from his own iand
or from the land of another under the right or license
granted by lease or contract, either directly or by
contracting with others for the necessary labor or me-
chanical services. A person who produces natural re-
source products for the use or consumpticn in his own
business whether located within or without the State
is a producer for the purposes of the business and oc¢-
cupation tax.

(a) Perscns who are producers, as described in
the preceding paragraph, shall report the gross pro-
ceeds derived therefrom under the applicable produe-
tion classification on the business and oceupation tax
return. Ifit is not possible for the producer to deter-
mine gross proceeds of sale, he must determine the
value of his proceeds of sale, he must defermine the

value of his produced natural resource products by
employing one of the rules set forth in § two (2) of
these rules and regulation. The measure of the busi-
ness and gecupation tax shall be the value (said value,
whenever possible, shall be determined by gross pro-
ceeds of sale) of the entire production within this
State, regardless of the place of sale or the fact that
delivery may be made to points cutside this State.

(b) A person who produces natural resource
products and does not male sale of the same but uses
or consumes said resources in his business shall re-
port the value of such resources under applicable pro-
duction classification on the business and occupaticon
tax return. In determining the value of the natural
resource products, the taxpayer must adhere to § two
{2) of these rules and regulations.

(c)Wheretherelationshipbetweenthe producer
of the natural rescurce products and the purchaser
thereof is such that the gross proceeds derived from
the sale are not indicative of the true value of the

. nzturalresources, the taxpayer shall determine value
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by application of one of the rules set forth in section
two (2) of these rules and regulations.

2a.2. Producing Natural Resource Products for
Others.

(a) A "Contract Miner" shall mean and include
a person who has no title to or ownership in the natu-
ral resource products which he is producing for oth-
ers., Persons performing under contract, either as
primecontractors or subcontractors, the necessary la-
bor or mechanical services for others who are engaged
in the business of producing natural resocurces, are
preforming a service for the producer and are there-
fore taxable under the service classification rather
than the production classification. All gross income
received by the contrzet miner from the producer for
such service is taxable under the business and_occu-
pation tax law.

(b) The producer of the naturz! resource prod-
ucts that are extracted by the contract miner is taxa-
ble under the production classification on the busi-
ness znd occupation tax form.

2a.3. Determination of Producer and Contract
Miner.

(a) Generally, a producer is one who has title to
or an economic interest in mineral deposits or stand-
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ing timber, and 2 contract miner is one who does not
possess an economic intersst but performs services for
producers by contract. This contractual relationship
will not affect the status of the parties in regard
business and occupation tax liability. For example. a
person who has ownership, title Inor right by contract
or lease in the mineral deposit or standing timber
does not possess an economic interest merely because
through a contractual relationship he possesses an ec-
onomic advantage derived from production. In other
words, an agreerent between the owner of an eco-
nomicinterest and another entitling the Iatter to pur-
chase or process the product upon production or enti-
tling the latter to compensation for producing, ex-
tracting or cutting dees not convey an economic inter-
est. S

(b) If a dispute should arise as to which party is
the producer and which is the contract miner, the Tax
Department shall consider, in addition to the sub-
stance of agreement between the parties, other ele-
ments which shall inelude, but not be limited to the
following;

(1) Which persen is entitled to claim a deple-
tion allowance for federal income tax purposes.

(2) Is the persen mining, cutting or extract-
ing the natural resource product obligated to pay roy-
alty to another.

(3) By lease or contract, doesene person have
the exclusive right to sever, mine, cut or extract the
natural resource product.

(4) Does the contract between the parties
contain an exclusive 2nd mandatory sales/purchase
agreement.

2a.4 Preparing Natural Resource Products for Gth-
ers. -- Any person who makes charges to the producer
or to another for preparing natural resourcé products
for szle or use Is determined to be engaged in a service
activity and shall report all gross income from such

activity under the service classification on the busi-

ness and occupation tax return. Such person prepar-
ing the products in this instance {s not deemed a man-
ufacturer for he has no title to or ownership in the
products but is only performing a service on products
owned by another. As tothe applicability of the busi-
ness and occupation tax statute to persons who pre-
pare their own natural resource products, see two
(2)B of these rules and regulations.
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2a.5. Royalties Derived from Natural Resources.

{a) Persons who receive payments, as royalties,
from producers of natural resource products are not
deemed to be producers thereof but shall report all
payments under the retail and royalty classification
on the business and occupation tax return. The fact
that the payment is called by a name other than roy-
alty shall not alter the taxation of such payment if the
recipient thereof has furnished real property which
has a situs in this State and which includes minerals
in place, or any interest therein, for hire, loan, lease
or otherwise.

" (b) Lessees, sublessees or other denominated
lessees are producers of all the natural resources pro-
ducad, regardless of any payment, in kind or other-
wise, to lessors, sublessors or other denominated les-
sors of a part of such natural resources as rents or
royalties.

2a.8. Treatment of Freight Charges Incurred by
Producers.

{a) In certain instances, producers of natural
resource products are permitted to deduct outgoing
freight charges from the gross proceeds of sales to
arrive at taxable value under the applicable produc-
tion classification.

{(b) In order to determine the value within the
State and at the place where production ends, there
may be deducted from gross proceeds of sales certain
outgoing freight charges actuzlly paid by the produc-
er, but no deduction will be aliowed for expenses in-
curred by him through the use of his cwn equipment
in transporting item produced.

(¢) In all instances where products are used or
consumed by the producer at a peint distant from the
place of production, outgoing freight charges pald by
the producer will not be allowed as a deduction, un-
less due consideration has been given to them alsc in
the method by which the values were determined.

{d) Generally, freight charges to be deductible
from. gross proceeds of sales must be pzaid by the pro-
ducer to a common carrier to deliver natural re-
sources to a bena fide purchaser. To illustrate: Coal,
at the place where production ends, has a value of ten
dollars ($10.00) per ton. If a purchaser buys the coal
production at the mine for said price, the producer
will report under the coal production classification
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the gross preceeds of sale, ten dellars (319.00). How-
ever, if the purchaser buys the same coal delivered at
eleven dollars ($11.00) per ton, and the producer pays
acommon carrier fo make such delivery, the producer
may deduct such freight charges one dollar ($1.00)
from the gross proceeds ofszale elaven dollars ($11.00)
reported under the coal production classifieation to
arrive at taxable value ten dollars (10.00) under said
classification. o _

(e) If the producer of natural resource products
sells his products to a purchaser and agrees to deliver
such products in his own equipment for a fee, said fee
may be deducted from the gross proceeds of sale in ar-
riving af taxable value under the production classifi-
cation or under the annual tax on incomes of certain
carriers (West Virginia Code chapter eleven (11) arti-
cle twelve A (12A), depending upon the type of deliv-
ery. . .

{f) Producers may not deduct expenses ineurred
in the transportation of coal or other natural resource
preducts from the mining operation to the tipple or
preparation; for producers usually retain title to the
product from the mining operation to the tipple or
preparation plant and remain vested with title until
the product has been processed.

(g) If hauling or transportation charges are in-
curred by the producer and have been absorbed by the
producer, such charges are outgoing freight charges
and are deductible from gross proceeds of sale to ar-
rive at taxable value.

(h) A contract miner may not deduct any trans-
portation charges incurred by him for hauling or
transporting natural resource preducts whether in
his equipment or in equipment of ancther.

(1) The severance and production of natural gas
shall be valued for purposes of the business and cccu-
pation tax at the well-mouth of such severance and
productionimmediately preceding transportationand
transmission. Inorder to arrive at the well-mouth val-
ue of such severance and production, transportation
or transmission expenses incurred by producers of
natural gas shzall be zllowed as a deduction from the
gross proceeds of the szale of gas. For these purposes,
one of the following alternative methods shall be used
for obtzining the well-mouth value of the severance.
and production of natural gas,

(1) From the gross proceed of the sale of the

production of natural gas, there shall be allowed a
deduction in the amount of the costs of transportation
or transmission of such gas through the system of the
preducer from the well-mouth point of severance and
production to the point of sale, limited to actual costs
of transportation or transmission incurred without
reference to items unrelated to such transportation or
transmission such as general administrative, over-
head, or return investment. Such deduction must be
supported by schedules and statements of cost by the
producer and will be subject to review and audit, and
possible assessment or refund as a result of such au-
dit, by the Tax Department,

(2) As 2 alternative to the method presented
at paragraph one (1}, supra, the well-mouth value of
such severance and production may be determined by
the average purchase price of natural gas from the
same pool or field. or, in the event no gas is purchased
from the same poo!l or field, by the average purchase
price of natural gas from the most proximate pool or
field and of the same quality and characteristics as
that severed and produced, provided that in either
case such purchase price accurately represents the
well-mouth value of the gas severed or produced. This
determination shall be supported by a statement of

-the pool or field from which the gas severed or pro-

duced is obtained, and a statement of the pool or field

" from which the gas purchased is ¢btained, and shall
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be subject te review znd audit, and possible assess-
ment or refund as a result of audit, by the department.

(3YAsznalternative to the methods present-
ed at paragraph one {1) and at paragraph two (2),
supra, the well-mouth value of such severance and
production may be determined by a deductien of
transportation and transmission costs in the amount
of 15 percent (15%) of the gross proceeds of the natu-
ral gas severed and produced. This deduction shall be
supported by a statement of the gross proceeds of sale
of the natural gas severed and produced, and a compu-
tation of the deduction therefrom, and shall be subject
to review and audit, and possible assessment or re-
fund, by the department.

{J) Producers, other than utilities, must report
under the service classification the difference be-
tween the gross proceeds of sale from the gas and the
tangible well-mnouth value reperted under the natural
gas production classification.

2a.7. Problems and Solutions Relating to the Pro-
duction of Naturail Rescurces.
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(a) Presented beloware several examples, prob-
lems and solutions thereto regarding the proper taxa-
tion of natural regsource production. For certain prob-
lems and examples, there are prepared tax returns at-
tached hereto to further clarify the situations which

may arise. . S —

(b) Even though these problems and examples
deal primarily with coal production, the principles
and rules stated in these situations are equally appli-
cable to producers of all other natural resources prod-
uects. Producers of timber, however, must also follow
section 2a.8 of these regulations.

{c}Example 1.

(1) A owns land within West Virginia from
which he mines coal. A sells his proceed natural re-
sources to B Power Company. A must report the val-
ue of such natural resources, as determined by the
gross proceads of sale, under the coal production clas-
sification of the business and occupation tax form.
Therefore, A reports the full amount received from B
under production and computed his fax liabilify
thereon. .

(2) A is not required to report income under
either the retail or wholesale classification even
though the sale to B may be deemed a wholesale sale
for purposes of definition only. It is provided that any
person whao is 2 producer and makes sale of his pro-
duced natural resources to other producers, wholesal-
ers, jobbers, retailers, manufacturers or commercial
consumers for the use or consumption in the '
purchaser's business shall not be required to pay the
tax imposed under wholeszale or retail classifications.

{d) Example 2. e

(1) A owns land within West Virginia and
produces coal therefrom. In 1972, A preduced fifty-
five thousand (55,000) tons of which forty thousand
{40,000} tons were sold to B power company at ten dol-
lars ($10.090) per ton and twelve thousand (12,000)
tons were transported without sale to a coal broker (or
selling agent) without the State. The broker does not
take title to the natural resource product and conse-
quently has no ownership therein. The remaining
three thousand (3,000} ton were sold, at the mine, to
individuals for home consumption at tweive dollars
($12.00) per ton. The coal broker subsequently and
before the close of the taxable year 1972, makes szale
of the coal at thirteen dollars ($13.00) per ton.

{2) A, on the 1972 business and occupation
tax return, must report the gross proceeds of the sale
{forty thousand (40,000) ton at ten dollars
($10.00/ton = four hundred thousand dollars
($400,000)) to B under the coal production classifica-
tion.

(3) A must report also the amount of the sale
made by the broker twelve thousand (12,000) ton at
thirteen dollars {313.00)/ton =one hundered fifty-six
thousand dellars ($156,000) under the production
classification. Inasmuch as the fee or commission re-
tained by the broker is an expense of doing business to
A. Arecelves no deduction or exclusion from gross in-

. come for the amount retained by the broker.
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(4)Inthe transactions described in the previ-
ous two (2) paragraphs of the examples, A is not re-
quired te report the gross income accuring therefrom
under either retail or wholesale classifications on the
business and occupation tax return.

(5) The sales of coal are made by A to indi-
viduals for household consumption are deemed to be

sales at retail. Therefore, under the production clas-

sification, A must report gross income of thirty-six
thousand doliars ($38,000) (three thousand (3,000)
ton at twelve dollars ($12.00)/ton = thirty-six thou-
sand dollars (336,000); for the amount of the tax un-
der the production classification shall be equal to the

-value of the articles produced as shown by the gross

proceeds derived by the sale thereof by the producer.
A must also report this amount thirty-six thousand
doliars ($38,000) under the retail classification for the
statute provides that any person taxable under the
production classification and engaging in the busi-
ness of selling his natural resources at retail in this
Siate shzll be required to make returns of the gross
proceeds of such sales and pay the tax imposed by the
retail classification for the privilege of engaging in
the business of selling such natural resources at retail
in this State. Inother words, A is engaging in multi-
ple business activities (production and sales at retail)
and is taxable under each,

{6) A completed 1972 business and oceupa-
tion tax return for A under this example, would re-
flect gross incorme of five hundred ninety-two thou-
sand dollars ($592,000) under production {four hun-
dred theousand ($400,000) + one hundred fifty-six
thousand ($156,000) + thirty six thousand {$36,000)
= five hundred ninety-two thousand ($592,000)) and
thirty six thousand doliars ($36,000) under the retail
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classification.
{e) Example 3.

(1) X, a manufacturer of chemicals, owns
land within West Virginia which contains coal depos-
its. X contracts for the production of such coal with B.
The contract between X and B provides that B will
produce the coal and deliver the same te X and in pay-
ment for such service, X will pay B one dollar (31.00)
per ton.

(2} Inthe year 1972, B mines and delivers to
X seven hundred fifty thousand (750,060) fons of coal
coal which X consumes seven hundred thougand
(700,000) tons in its manufacturing process. Of the
remaining tonnage, X sells forty thousand (46,000)
tons to a wholesaler at twelve dollars ($12.00) perton
and sell ten thousand {10,000) tons to an affiliate
company at three dollars ($3.00) per ton. X pays B
seven hundred fifty thougand dollars ($750,000) for

the service performed by Bin 1972,

(3) X is the producer of the natural resource
product and B is a contract miner; for X owns the coal
in place and is entitled to immediate possession upon
extraction thereof by B, whereas B has no economic
interest in the mineral and may only sever for X and
deliver the product to X for z stipulated fee. There-
fore, X must repert the gross income of the coal under
the production classification, and B must report his
fee under the service classification.

(4) Since X is a producer of 'a natural re-
source product which he uses or consumes in his busi-
ness, he must determine the value of said producticn
{seven hundred thousand (700,000) tons) under the
applicable rule set forth in §2 of these rules and report
the same as taxable income under the coal production
classification on the business and occupation tax
form. The provision of §2 of these rules which applies
to the determination of value of natural resource
products used or consumed by the producer provides
that such rules shall be applied in the order stated.
Rule one (1), page---, cannot be used by X under this
example since the selling price at the place of use is
unknown; therefore, to determine the value of seven
hundred thousand (700,000) consumed tons of coal, X
may apply rule two (2) on page---. Said rule makes
use of the average prices at which sales are made to

customers during the year. The average price in this

instance would be based on the sale of the forty thou-
sand (40,000) tons made to the wholesaler which was

twelve dollars ($12.00) per ton. Therefore, for the
used or consumed natural resource products, X must
report eight million, four hundred thousand dollars
($8,400,009) twelve dollars ($12.00) X seven hundred
thousand dollars (3700,000) = eight million, four hun-
dred thousand dollars (8,400,000) as the value thereof
under the ceal production classification on the busi-
ness and occupation tax return.

{5) The ten thousand (10,000} tons sold to an
affiliate must also be reported under the production
class. However, the selling price three ($3.0C)/ton;
was not indicative to the true value of the products.
Therefore, X must apply the applicable rule set forth

in§2oftheserules. (See pages---and --- herein.) Since

the selling price to the affilizte was not at true value,
this sale was not used in determining the value of the

~ products used or consumed by X {see the preceding

paragraph). Inorder to determine the proper value of
the products sold to the affiliate, X will apply rule one
(1) on page ---. Said rule provides that whenever sales

are made to affiliates, the value shall correspond to

the gross proceeds from sales to nonrelated purchas-
ers of similar products of like quality and character.

In this example. a sale was made to a nonrelated pur-
chaser (the wholesaler) at twelve dollars ($12.00) per
ton. Therefore, X must place a value of twelve dellars
(212.00)/ton on that tonnage sold to the affiliate and
report the resultant amount ten thousand (12,000)
tons at twelve dollars (312.00)/ten = one hundred
twenty thousand dollars ($120,000) under the coal

production classification.

{8) The gross proceeds of szle derived from

" the salé to the wholesaler forty thousand (40,000 ton

at twelve dollars ($12.00)/ton = four hundred znd
eighty thousand dollars (3480,000) will also be includ-
ed under the production classification.

{7) For purposes of this example, the 1972
business and accupation tax return of X will reflect

 taxable income of nine million dollars (82,000,000}
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under the coal production classification. This taxable
amount nine million dollars ($9,000,000) is a total of
the' value of consumed products eight miilion, four
hundred thousand dollars ($8,400,000), the value of
the products sold to the affiliate pne hundred, twenty
thousand dollars ($120,000) and the gross proceeds of
the sale to the wholesaler four hundred, eighty thou-
sand dollars ($480,000).

(8) B, who performed services for X, is a con-
tract miner and will report his fee, seven hundred fi-
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fty thousand dollars (§750,000) under the service
clagsifieation. : -

(f) Example 4.

(1) A, the owner of land, leases said land to B
who desires to mine the coal therefrom. B agrees to
pay A a rovalty of thirty cents (.30¢) on each ton of
coal mined by B.

{2) In the year 1872, B extracts fifty thou-
sand (50,000) tons of cozl and pays A his royalty of
fifteen thousand dollars ($15,000) (fifty thousand
(50,000) tons at thirty cents {.30¢)/ton = fifteen thou-
sand dollars ($15,000). B sells the tonnage to 2 manu-
facturer for four hundred, fifty thousand dollars
($459,000), - -

(3} Inasmuch as B is producing natural re-
source products under a lease which gives him the ex-
clusive right to sever or mine the mineral deposits
and which obligates him to pay the owner of the de-
posits in place a royalty after severance, B is the
producer of the natural resources and is not a contract
miner. Therefore, B must report the gross proceeds of
sale four hundred, fifty thousand dollars ($450,000)
under the production classification on the tax return.

(4) A, the royalty recipient must report his
income fifteen thousand dollars ($15,000) under the
rovalty and rental classification.

(5) If at a later date, B subleasesto Cand C
agrees to pay B a rovalty of forty cents (.40¢) per ton,
C becornes the producer and reports accordingly and
A and B are royalty recipients liable under the royal-
ty classification.

{8) If at a later date, C contracts with D
whereby D will mine the coal and deliver itte C ata
stipulated fee per ton, C remains the producer; A and
B remain as royalty recipients and D becomes a con-
tract miner who will report his fee under the service
classification.

{g) Example 5.
{1) CB, =z coal broker, purchases from P, a

producer, five hundred thousand (500,000) tons of
coal. The gross proceeds derived from this sale are

not, of course, reported by P under either the retail or .

wholesale classes inasmuch as this was a sale made
by a producer to a jobber, CB.
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(2) CB sells one-half (1/2) of the tonnage to

"XY, who is also a jobber or wholesaler. CB must re-

port the gross proceeds from such sale under the
wholeszle classification.

(3) The remainder of CB’s tonnage is
screened, graded, washed and oiled by MN for a fee

_paid by CB. MN will report his fee under the service

classification for he is preparing products for sale
which are owned by ancther, CB, however, has be-
come a manufacturer for this prepared portion of his
tonnage and upon sale thereof the gross proceeds de-
rived therefrom under the manufacturing classifice-
tion. If CB sells this manufactured tonnage to affili-
ates, ships it without the State without sale thereof or
consumes it in his business, he must determine the
value of s2id tonnage in accordance with §2 of these
rules and as any other manufacturer would.

(h) Example 8.

(1) A, a landowner, leases his land to B for
the purpose of drilling for oil. The lease provides that
B will pay A a one-eighth (1/8) royzalty in cash or in
kind.

. {2) The well {s successful and produces
eighty thousand (80,000) barrels of 0il. Bisa produc-
er; therafore, he must pay business and occupation
tax under the oil preduction classification on the .
gross proceeds of sale or value of the entire produc-
tion. B receives no deduction for any amount in cash
or in kind paid t¢ A as a royalty. A of course, reports
his rovalty under the royalty classification.

{3) If at a later date, A makes sale of his
rovzalty in kind (barrels of oil), he must report the
gross proceeds from said sale under the retail or
wholeszale classification, depending on whether the
sale was at retail or wholesale.

(i) Example 7.

(1) A B is a producer of natural gas within
West Virginia. The entire output of natural gas from
A B's well is purchased at the well-mouth by a public
utility for twenty-five thousand dollare ($25,000). On
his business and occupation tax return, under the nat-
ural gas production c¢lassification, A B will report
twenty-five thousand dollars (325,000} as gross in-
come. The law permits, from natural gas production,
an exemption or exclusion of five thousand dollars
(3$5,000). Therefore, A B will report twenty thousand
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deilars ($20,000) as taxable income under the natural
gas production classification.

{2) Same situation as above except A Bisre-
quired, in order to sell his gas, to construct z trans-
mission line from his well to the purchaser's gather-

ing system. Where the natural gas is delivered info

the purchaser's system, the purchaser pays A B thir-
ty-two thousand dollars ($32,000) as delivered price.
AB,todetermine well-mouth value to be reported un-
der the natural gas production classification, is per-
mitted to deduct the five thousand dollars ($5,000)
exclusion and fifteen percent (15%) of the delivered
price (fifteen percent (15%) X thirty-two thousand
dollars ($32,000) = four thousand eight hundred dol-
lars (84,800)). Therefore, A B's deductions, which
total nine thousand, eight hundred dollars ($2,300),
are applied against his gross receipts to arrive at his
taxable value (thirty-two thousand dollars ($32,000
less nine thousand, eight hundred dollars ($3,800)=
twenty- two thousand dollars, two hundred dollars
(£22,200)) to be reported under the natural gas pro-
duction classification. However, A B must report the
amount of this transmission deduction four thousand,
eight hundred dollars (84,800) under the service clas-
sification on the business and cccupation tax return.

{3) For purposes of the production of natural
gas, multiple co-owners of natural gas in place, les-
sees thereof, or others being vested with title to part
or all of the gas, as personal property, immediately
after production, shall be deemed. to be a "Group or
Combination Acting as a Unit" and one "Person".
Therefore, this "Persen” shall be eligible for on five
thousand dollars ($5,000) exemnption only.

2a.8. Business of Producing Timber.

() General. -- A person engaged in this State in
the business of severing, reducing to possession and
producing timber for sale, profit or commercial use is
subject to business and occupation tax under the pro-
duction of timber classification. A timber producer
will also be taxable under other classifications of the
business and occupation tax when the activity en-
gaged in is not taxable under this classification. The
privilege of producing timber ends once he tree is sev-

ered from its root structure and its limbs and top are

removed. R. 8. Burruss, d.b.a. R. S. Burrus Lumber
Co., et. al. v. Tax Commissioner, W.Va.., 297 S.E.2d
236, 839(1582). Allcuts thereafter are taxabie under
the manufacturingclassification. W.Va. Code §11-12-
1a (1582). Additionally, beginning April 1, 1982, the
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value taxed under this classification which is attrib- _
utable to the production of timber privilege will not
again be taxable to the producer of the timber prod-
ucts under the manufacturing classification. W. Va.
Code §11-13-2b (1982). Beginning April 13, 1885,
however, manufacturers of timber products are re-
quired to report gross proceeds derived from whole-
sale sales made in West Virginia under the wholesale
classification. W. Va. Code §11-13-2¢ (1985).

{b) Tax rate, -- Beginning April 1, 1982, the tax
rate is 2.5% of the gross value (taxable value) of the
produced. timber products as determined under sub-
section (¢). For tax periods ending prier to April 1,
1982, the tax rate is 2.2%.

{¢) Taxable value. -- The measure of tax under.
this classification is the gross value of the timber at
the point where the production privilege ends. Thisis
z2n amount equal to the fair market value of the tim-
ber production at that point, When a sale oceurs at the
point, taxable value is gross proceeds of sale. In the
gbsence of such a sale, taxable value is that amount
which corresponds as nearly as possible to the gross
proceeds from the sale of similar products of like qual-
ity or character determined under the following uni-
form and equitable rules. W. Va, Code §11-13-2 (198

Rule 1.

(1) Inthe absence of sales at the point where
the timber production privilege ends, gross value
must be determined in light of the most reliable and
accurate information available, Such factors as the
following are to be given due consideration.

{A)Character and quality ofthe timber as
determined by species, age, size, condition, etc.;

(B} The quantity of timber per acre, the
total quantity under consideration, and the location of
the timber in question with reference to other timber

(C) Accessibility of the timber (location
with reference to distance from a common carrier, the
topography and other features of the ground upon
which the timber stands and over which it must be
transported in process of exploitation, the probable

cost of exploitation and the climate and the state of

industrial development of the locality); and

(D) The freight rates charged by common
carriers to important markets.
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The timber in esach particular case will he _.

valued on its own merits. The Tax Cemmissioner
will give weight and consideration to any and all facts
and evidence having s bearing on the market value

such as cost, actuzl sales and transfers of similar

timber products, the margin between cost, of produe-
tion and the price realized for timber products, and
royzlties and rentals paid to the owner of the standing
timber. The taxpayer bears the burden of keeping
such records as may be necessary to prove the fair
market value of his timber at the point Where produc-
tion ends. In the absence of such substantiation, fair
market value shall be determined under Rule 2 of this
subsection.

Rule 2.

(2} At the election of the taxpayer, or in the
absence of books and records to substantiate fair mar-

ket value determined under Rule 1, above, the follgw-

ing rule shall be used to determine the gross value of
timber at the point where production ends. o

{A) A person who produces timker and
sells his legs, and byproducts of timber production
and bucking operations, on the ground, either where

of sale under the timber production classification and
seventy-five percent (75%) under the manufacturing
classification. Where no sale is made, the fair market
vzlue of lumber, cross ties, timbers, veneer or other
products must nevertheless be determined as provid-
ed in section 2.3.(d) and twenty-five percent (25%; of
that amount shall be reported under the production
classification. Additionally, if 2 sale is made in this
State, one hundred percent (100%) of gross proceeds
of sales shall be reported under the appropriate sales
classification after April 13, 1988.

M__:_ _(djWh_b lS the producer. -- Whenever standing

the trees were felled in the forest or at a central |

collection point, shall report seventy-five (75%) of the
gross proceeds of sale under the timber production
classification and the remaining twenty-five percent
(25%) shall be reported under the manufacturing clas-
sification. Additionally, one hundred percent (100%)
of gross proceeds of sales shall be reported under the
appropriate sales classification after April 13, 1985,

(B) A person who produces timber, sells
and delivers his timber products, in the same condi-
tion that they leave the forest, to a saw mill, other
manufacturer or consumer shall report fifty percent
{50%) of his gross proceeds of sale under the timber
production classification and f£ifty percent (50%) un-
der the manufacturing classification, regardless of
whether the sale is made within or without this State.
Additionally, if the sale is made in this State, one
hundred percent (100%) of the gross proceeds of sales
shall be reported under its appropriate sales classifi-
cation after April 13, 1985. - . -

(C) A person who produces timber and
further saws, mills or otherwise manufactures the
same into lumber, cross ties, timbers, veneer and oth-
er products for sale, profit or commercial use shall
report twenty-five percent (25%) of his gross proceeds
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_timber is cut, someone is the producer of that timber

for purposes of the businsss and cccupation tax. Not
every person who cuts timber from the stump, howev-
er,is the producer of that timber. Under the business
and occupation tax law, the person who owns the tim-
ber immediately after its severance is the producer.

(1A person who hires another to cut timber
4or him is generally the producer of that timber.

(2) A person who cuts timber for another, to
which he does not take title, reports the gross income
from his cutting activity under the service classifica-
tion. See, section 2h. of these regulations.

{e} Taxability of person who severs and uses or
corisumes timber in his business. -- A person exercis-
ing the privilege of producing timber who uses or con-
sumes the same in his business is deemed to be en-
gaged in the business of producing timber for szle,
profitor commercial use and is required to make busi-
ness and oceupation taxreturns on account of the pro-
duction of the business showing the gross value of the
timber production determined in accordance with
subsection (¢). Source: W. Va. Code §11-13-2 (1985).
See, Owens-Iilinois Glass Company v. Battle, 151 W.
Va. 655, 154 S.E.2d 854 (1967):Qilbert Imported
Hardwoods, Inc. v. Dailey, W. Va., 280 5.E.2d 260
{1981).

(f) Contract Right to Cut. -- The holder of a
contract right to cut timber, who has both the right to
cut the timber and to use the products from the cut-
ting for his own account, is the producer of that tim-
ber for purposes of the business and occupation tax.
Comment. -- A quick test for differentiating betweena
holder of a contract right {o cut and a logging contrac-
tor is that the former qualifies for depletion under
section 631(a) of the Internal Revenue Code of 1954,
as amended, whereas z logging contractor does not
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qualify.
(g) Logging Contractor.

{1) A logging contractor may have the right
under z contract to eut certain timber, but is required

(1) "Bucking” means the process of cutting
the tree into log lengths which is generaliy, but not

. always, done prior to skidding.

to deliver the logs, that he never owned, to the miltor
log vard designated by the owner of the timber. The

o

contract in this instance is merely a service agree-
ment. The logging contractor reports his gress in-
come under the service classification of the business
and occupation tax. See, Section 2k of these regula-
tions. The owner of the timber reports the gross val-
ue of the timber, at the point where production ends,
under the production classification, and the balance
under the manufacturingclassification. Additionally,
one hundred percent (100%) of the gross proceeds of

sale are reportable under the wholesale classification,

ifsale is made in this State after April 13, 1985.

{2) Although the base contract may not re-

quire the logger to deliver th logs to the owner, anoth-

er contract entered into simultaneously may require
it. If the two contracts are, in substance, part of one
transaction, the logger has not acquired a contract
right to cut and sell the timber in his cwn behalf,

(h) Wholesale sales. - Priorte Aprii 13, 1985, A
produce who sells his timber products te producers of
natural resources, manufaciurers, whoelesalers, job-
bers, retailers or commercial or industrial consumers
for use or consumption in the purchaser's business is
not required to pay tax again under the wholesale

sales classification. W. Va. Code §11-13-2(1978). Sales

of timber products to the United States of America, its
agencies and instrumentalities or to the State of West
Virginia, its institutions or political subdivisions are
also classified as wholesale sales and similarly treat-

ed. Beginning April 13, 1985, however, persons who

manufacture timber or timber products are also re-
quired to report the gross proceeds of sale of whole-
sale sales made in West Virginia under the wholesale
classification, W. Va, §11-13-2 (1983).

{1) Retail sales. -- A timber producer who sells
his timber products at retail in this State is required
to report his gross value of his timber products under

the production classification and his gross proceeds of

sale under the retail sales classification. W.Va. Code
§11-13-2(1978). B

(j) Definitions. -- As used in this regulation, the
term: -

(2) "Bumping" means the process of remov-
ing limbs from the trees after they have been severed.
Depending upon the particular job, this is sometimes
done at the place of severance, but is also often done
after the tree has been removed to the collection and
loading point.

(3) "Byproduct” means any additional prod-
uet, other than the principal or intended product,
which resulis from production or manufacturing ac-
tivities and which has a market value, regardless of
whether or not the additional product was an expected
or intended result of the production or manufacturing
activities.

(4)"Christmastrees" meansevergreentrees
commonly known as Christmas trees, including fir,

‘hemlock, spruce and pine trees, which are sold for use

as Christmas trees.

(5) "Commercial use” means the use or con-

sumbption of 2 produced or manufactured product, in-

cluding any byproduct, in a business activity of the
producer or manufacturer. "Commercial use” also
means the use or consumption of a product in a busi-
ness activity of the purchaser.

(6) "Consumer" means any person who pur-
chases, acquires, owns, holds, or uses any article of
tangible personal property irrespective of the nature.

of his business.

. (7) "Contract right to cut”. A contractright
to cut timber is the right to cut timber under a bind-
ing contract and to sell the timber cut for the holder's
own account or to use stch cut timber in his trade or
business. Not all cutting contracts give a contract

right to cut. If the holder does not own the timber
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immediately after severance, then the cutting con-
trect is a service contract under which the holder is
performing services for compensation.

(8) "Fair market value of timber production”
iz the amount which would induce a willing seller to
sell and a willing buyer to purchase timber products
at the point where the timber production privilege
ends.

(9) "Logs" refers to the section or sections of
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2 tree which have been cut or sawed from the trunk
after the same has been severed from the stump,

(10) "Orchard" means a systematic planting
of fruit trees as opposed to individual plantings for
ornamental purposes. o :

(11) "Owner of timber " means any person
who owns an interest in timber, inciuding 2 sublesgor
and ar: owner of a contract right to cut timber. Such
owner of timber must have a right to cut timber for
sale on his own account or for use in his trade or busi-
ness in order to own an inferest in timber within the
meaning of W. Va, Code §11-13- 2a.

(12) "Producing timber" includes the sever- -

ing and bumping or delimbing of the tree. Alrlrcutg
thereafter which ultimately result in a timber prod-
uct are taxed under the manufacturing classification

(13) "Pulpwood" means wood cut or prepared
primarily to manufacture into wood pulp, for subse-
quent manufacture into paper, fiber board or other
products, depending largely on the species, cut and

the pulping process. , o

(14) "Sapling" means young trees with
trunks not over four inches in diameter.

(15) "Skidding" means to pull logs from the
stump to the skidway, landing or sewmill.

{18) "Timber" means and includes trees of

any marketable species, whether planted or of natu-
ral growth, standing or down, located on public or
privately owned land, which are suitable for commer-

cizl or industrial use. The term "timber" does not in-_

clude:
{A) Trees marketed as Christmas trees,
(B) Saplings, brush and undergrowth,
{C) Fruit trees planted in an orchard,

(D) Other trees which are ysable only for
firewood or for decoration, except when the wood of

such is sold for = commercial or industrial use other

than for use as fuel or decoration, or

(E) Trees lifted from the soil and sold
with roots intact for transplanting.

(17) "Timber producer” means every person
who from his own land or from the land of another un-
der a right or license granted by lease or contract,
either directly or by contracting with others for the
necessary labor or mechanical services, fells, cuts and

 takes timber for sale, profit or commercial or indus-

trial use. This does not include a person who under
contract provide the necessary labor or mechanical
services to a timber producer, B

{18) "Timbker products” includes tree tops,
tree limbs, logs, wood chips and siumps, etec., pro-

duced form "timber".

© (19) "Trees of marketable species” means .

~ those species of trees growing in West Virginia which
have a commercial use.

(20) "Undergrowth" and "underbrush" in-
clude shrubs, bushes, smazll trees, etc., growing he-
neath standing timber having no commercial value,

§110-13-2b. Manufacturing, Compounding or Pre-
paring Products; Processing of Food Excepted.

2h.1. Manufacturers of Products.

_ “(a} For purposes of these rules and regulations,
the word "Manufacturer” shall mean and include, but
not limited to, every person engaging within this
State in the business of manufacturing, compounding
or preparing for szle, profit or commercial use any
artiele, substance or commeodity. The term "To Manu-
facture” embraces all activities of a commercial or
industrial nature wherein labor or skill is applied, by
hand or machinery, to materials so that as a result

 thereof a new, different or useful substance or article

of tangible personal property is produced for sale,
profit or commercial or industrial use, and shall in-
clude the production or fabrication of special made or
custom made articles. It means producing articles
from raw materizls or prepared materials by giving
these matiers new forms, quantities, properties, or
combinations. It includes such zctivities as making,
fabricating, processing, refining, mixing, compound-
ing, etc. The term to manufacture does not include
activities which are merely incidental to nonmanu-
facturing activities. Therefore, the following do not
constitute manufacturing, compounding, or preparing
for sale: cacking and serving of food by a restaurant,
repairing and recanditioning of tangible personal
property owned by others, etc.

22
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(b) The phase "Manufacturing, Compounding
or Preparing for Sale" means every person who, from
his own materials or ingredients manufactures for

sale, or for commercial or industrial use any article,

substance or commodity either directly, or by con-
tracting with others for the necessary labor and me-
chanical services.

(¢} Persons who manufacture shall report the

2b.2. Manufacturing Products for Others.

(a) The term "Manufacturing Products for Oth-
ers" means the performance of labor and mechanical
services upon materials belonging to others so that as
a result thereof a new, different or useful article of

__tangible personal property is produced.

gross proceeds derived therefrom under the manufac-

turing classification on the business and occupation
tax returns, If it is not possible for the manufacturer
to determine gross proceeds of sale, he must deter-
mine the value of his products by employing the appli-
cablerulesetforthin §2of theserulesandregulations.
The measure of the business and cceupation tax shall
be the value (said value, whenever possible, shall be
determined by gross proceeds of sale) of the entire
production within this State, regardless of the place
of sale or the fact that delivery may be made to points
outside this State.

{(d} A person who manufactures final completes

products and does not make sale of the same but uses.

or consumes said products in his business shall report
the value of such products under the manufacturing
classification on the business and occupation tax re-
turn. In determining the value of such final completed
products, the taxpayer must adhere to §2 of these
rules.

(e) Where the relationship between the manu-
facturer of products and the purchaser thereofis such
that the gross proceeds of sale are not indicative of the
true value of the manufactures articles, the taxpayer
shall determine value by application of the proper
rule set forth in §2 of these rules and regulations.

(f) Persons engaged in the business of manufac-
turing, compounding or preparing for sale, profit or
commercial use, any article, substance or commodity
and the same is sold at retail shall report the gross
proceeds derived from such sale under the retail ¢las-
sification, and the value of the same shall be zalso
reported under the manufacturing classification.

(g) Where a person manufactures, compoundsor
prepares for sale, profit or commercial use, products,
substances or commodities and makes sale of the
same at wholesale, such person shall report the gross
income derived from the sale at wholesale under the
manufacturing classification only.
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(b) Personsengaged in the business of manufac-
_turing, compounding or preparing for sale, profit or
commercial use, any article, substance or commodity,
title to which is vested in another, and the article,
substance or commeodity is returned, not sold, by the
person performing the manufacturing service to the
owner, the person performing the service shall report
the gross income derived therefrom under the service
classification on the business and occcupation tax
form. In this case, the person performing the manu-
facturing service is not vested with title to the goods;
therefore, he reports his gross income under the serv-
the manufacturing service was performed, must re-
port the income from such goods under the manufac-
turing classification of the business and occupation
tax return; for he is manufacturing through the activ-
ities of others.

{¢) Persons performing manufacturing services
for others often add materials to make a desired prod-
uct for the owner. In those cases where the person
rendering a manufacturing service furnishes cr sells
tzngible personzl property to complete the article for
the owner, the gross income derived from the rendi-
tion of the service is taxable under the service classi-
fication and the gross income derived from furnishing
or selling tangible personalty is taxable under retail
or wholesale classification, as the case may be.

_ 2b.3. Manufacturing Electric Power.

if any person produces electric power within this
State and is not deemed taxable under the public
service or public utility section of the business and
occupation tax law on such electric power, such per-
son is 2 manufacturer of electric power and shall re-
port gross income derived therefrom under manufac-
turing classification. Inother words, the manufacture
of electric power which is not taxable under public
utilities classification is taxable under the manufze-
turing classification.

Zb.é. -Dressing and P_roces_sing of Food.
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(2) Persons who dress and process food which is
to be sold on a wholesale basis by such person shall
not be considered as manufacturing or compounding
for the purposes of the business znd occupation tax
law. The szle of these food producis on a wholesale
basis shall be subject to the tax imposed under the
wholesale classification only.

(b) The term "Dressing and Processing” shall

mean slaughtering, butchering and breaking down of

poultry, meat, fish, fowl and other foods into compos-
ite parts but does not include the preparation of these

parts into new or different products or substances. To.

illustrate: slaughtering and butchering swine into
pork chops, pork roasts, pork liver, pork brains, etc.
will qualify as dressing and processing of food. If
composite parts of the swine are mixed, ground or
cooked and have other ingredients, such as condi-
ments, added thereto, to make a new or different prod-
uct, such as pork sausage, such as pork sausage, such
procedure is more than merely dressing and process-
ing of food and the income therefrom is subject to

manufzcturing elassification. Therefore, preparation .

of luncheon meats, such as bologna, salami, ham sal-
ad spread, liverwurst, ete., must be reported under
the manufacturing classification when sold by the
person who prepared the same.

(¢) The paring, slicing and cutting of apples,
peaches and other fruits or vegetables into composite
parts will qualify as dressing and processing of food. If
these items are canned or frozen and do not become
new or different items or lose their identity therein,
the sale of such will be reported under the wholesale
classification rather than the manufacturing classifi-
cation. However, these items will not qualify under
this rule if made in to applesauce peach ples apple
butter, ete. .

(d) Any food item which is dressed and proe-
essed and is sold at retail is treated as a manufac-
tured product, and the income therefrom must be re-
ported under the retail classification and the manu-
facturing classification, Persons who dress and proc-
ess food are relieved from reporting the sale of such
food under the manufacturing classification only if
such food is sold on a wholesale basis,

2b.5. Partially Manufactured Within and Without
this State. —
{(a} In those instances in which the same persen
partially manufactures products within this State
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and partially manufactures such products outside this
State, only a portion of the gross proceeds of sale of
such products. is taxable under the business and occu-
pationtax,

(b) To determine that portion of the sale price
that is applicablie to business and occupation tax, un-
der the manufacturing classification, the taxpayer, at
his option, shail elect and apply on of the fellowing
methods of apportienment:

(1) That portion of the sale price of the man-
ufactured product that the payroll cost of manufactur-
ingsuch product within West Virginia bears to the en-
tire payroll cost of manufacturing such product.

(2) The proportion of the sale price of the
manufactured product that the cost of operation to
manufacture such products within West Virginia
bears to the entire cost to manufacture such products

] (3) A taxpayer is not permitted to report one
partially manufactured product under the payrell cost
option and another partially manufactured product
under the manufacturing cost option within the same
taxable year. Ones an option or method s chosen, said
option shall apply to all of the taxpayer's manufac-
tured articles or products for that particular taxable
vear,

(4} If option one (1) is elected by the taxpay-
er,only direct payroll costs are to be considered in the
formula te compute the percentage of sales price at-
tributable to this State. Direct payroll costs do not
include the value of or expenses of employee benefits,
such as, pension plans, insurance programs, employer
contribution of FICA taxes, etc.

(8) If option two (2) is eiected by the taxpay-
er,only manufacturing costs are to computed. Selling
expenses, administrative expenses, advertising ex-
penses, etc., whether incurred within or without West
Virginia, are not subject to option; nor are research
expenses, home office overhead, marketing expenses,
etc.

2b.6. Treatment of Freight Charges Incurred by
Manufacturers.

{a) In certain instances, persons who manufac-
ture, compound or prepare products within West Vir-
giniz are permitted to deduct outgoing freight charg-
es from the gross proceeds of sales to arrive at taxable
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value under the manufacturing classification on the
business and occupation tax form.

(b) To determine the value of manufactured ar-
ticles within the State, there may be deducted from
gross procesds of sale certain cutgoing freight charg-
as actually paid by the manufacturer, but no dedue-
tion will be allowed for expenses incurred by him
through the use of his oivn equipment in transporting
iterns manufactured. -

{c) In all instances where manufactured prod-
ucts are used or consumed by the manuwfacturer at a
point distant from place of manufacture, outgoing
freight charges paid by the manufacturer will not be
allowed as deduction, unless due consideration has
been given to them also in the method by which value
were determined. ..

{d) Generally, freight charges to be deductible
from gross proceeds of sale must be paid by the manu-
facturer to a common carrier to deliver manufactured
products to 2 bona fide purchaser. To illustrate:
Glassware, at the place where manufacturing end,
has a value of twenty-five dollars ($25.00) per gross. If
a purchaser buvs the glassware at the glass plant for
said price, the manufacturer will report under the
manufacturing classification the gross proceeds of
sale, twenty-five dollars (§25.00). However, if the
purchaser buys the same glassware delivered at
twenty-seven dollars {$27.00) per gross, and the man-
ufacturer pays a common carrier to make such deliv-
ery, the manufacturer may deduct such freight charg-
es, two dollars ($2.00) from the gross proceeds of sale,
twenty-seven dollars ($27.00) reported under the
manufacturing classification to arrive at the taxable
value twenty-five dollars ($25.00) under said classifi-
cation.

(e) If the manufacturer sells his articles to 2
purchaser and agrees to deliver such articles in his
own equipment for a fee, sald fee may be deducted
frem gross proceeds of sale in arriving at taxable val-
ue under the manufacturing classification. However,
the armount of deduction must be reporied either un-
der the service classification or under the annual tax
on incomes of certain carriers (West Virginia Code
chapter 11, Article 12A), depending upon the type of
delivery.

(f) If hauling or transportation charges are in-

curred by the manufacturer and have been absorbed

by the manufacturer, such charges are ocutgoing

freight charges and zre deductible from gross pro-
ceeds of sale to arrive at & taxable value.

2b.7. Problems and Solutions Relating to the Man-
ufacturing, Compounding or Preparing of Preducts,
Articles, Substances or Commodities. -- Presented
below are several examples, problems and solutions

thereto regarding the proper taxation of manufactur-

ing activities. For certain problems and examples,
there zre prepared tax returns attached hereto to fur-
ther clarify the situations which my arise.

{a) Example 1.

(1) A B manufactures clothing within West
Virginia and sells the same, at wholesale, for three

‘hundred thousand dollars (300,000}, A B will report

 this sale at wholesale under the manufacturing clas-
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sification only. Persons who manufacture and sell
their manufactured products at wholesale or for deliv-
ery outside this State shzll report the gross proceeds
derived therefrom under the retail or wholesale clas-
sification.

(2) A B zlso sells some of his manufactured
product at & retall factory outlet and derives fifteen
thousand dollars ($15,000) from such sales. A B will
report this amount fifteen thousand dollars ($15,000)
under the retail classification and will also report
such amount under the manufacturing classification.
A B receives no deduction from the gross proceeds of
sales atretail to arrive at manufactured value, for the
retail sales were made at the factory where produc-
tion ended.

{(b) Example 2.

{1} C D, the owner of materials and fabrics,
contracts with A B to have A B manufacture sweaters
from the goods. The contract stipulates that A B wiil
manufacture twenty-five thousand (25,000} sweaters
form C D's goods for a fee of one hundred thirty-five
thousand dollars ($135,000), and that A B will furnish
any thread or buttons necessary to complete the gar-
ments. A Bistoinveice C D separately for any tangi-
ble personal property furnished by A B.

(2) A B completes the manufacturing service
and delivers the sweaters to C D and invoices C D for
four thousand dollars (34,0000 for materials fur-
nished.

(3) A B will report one hundred thirty-five
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thousand dollars ($135,000) under the service classifi-
cation and four thousand dollars ($4,000) under the
wholesale classification. The one hundred thirty-five
thousand dellars ($135,000) is not reported under the
manufacturmg classification bv AB ::il"lCE he was per

er. The sale ofthe furnished tangible personal proper-

ty is reported at wholesale rather than at retail for

the szle was made to a manufacturer (C D),

(4) C D sells a portion of thess sweaters at
wholesale for four hundred thousand dollars
($400,000). This amount must be reported by C D un-
der the manufacturing classification, regardless of
the place of sale, and he may deduct thereifrom any
outgoing freight charges paid to a common carrier to
deliver these goods to the purchaser.

(5} The remainder of the sweaters are sold at
retail by C D for one hundred thousand dollars
(3100,000}, Of such retail sales, eighty theusand dol-

lars (380,000} worth occurred cutside this State and _

twenty thousand dellars worth cccurred within this

State. Therefore, C D must report only twenty thou-
sand dollars ($20,000) under the retail classification
for those retail sales within West Virginia and must
place a sazles value on this portion of the goods and
report the same under the manufacturing classifica-
tion. C D will determine such value in accordance

with the appiicable rule set forth in §2 of these rules.

(8) The eighty thousand dollars ($80,000) of
retzil sales which occurred cutside this State are not
reportable under the retall classification, but a sales
value must be placed on this portion of the goods and
must be reported under the manufacturing classifica-
tion in accordance with $2 of these rules. These are
sales of manufactured products for delivery outside
this State and are reportable under manufacturing
only. It is assumed that the taxpayer had no outgoing
freight charges, in this example, and that the value of
his articles was reflected by the gross proceeds of
sales; therefore, he will report the one hundred thou-
sand dollars ($100,000) {of total retail sales) under
the manufacturing classification.

(7) C D's business and occupation tax refurn

will reflect five hundred thousand deilars ($500,000)

reported under the manufacturing classification and
twenty thousand dollars ($20,000) under the retall
classification.

(¢) Example 3.
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(1) XY, a coal broker, purchases coal from
Kentucky and has it transported to his tipple and
preparation plant within West Virginia. XY pur-
chased one hundred thousand {100,0¢0) tons at five
dollars ($5.00) per ton. The coal is tippled, prepared,
screened, graded, washed, etc. by XY and sold by him
for delivery cutside this State for eight dollars ($8.00)
per ton, or 2 total of eight hundred thousand dollars
{3800,000). In the purchase contract, it is stipulated
that XY will pay all outgoing freight charges to deliv-
er such coal. The freight charges (in the amount of
tan thousand dollars ($19,000) were paid by XY to a
railroad, which is, of course, 8 common carrier.

{2) XY will report the gross proceeds of sale,
eight hundred thousand dollars ($800,000) of the coal
described in the preceding paragraph less the prepaid
outgoing freight charges ten thousand dollars
($10,000) as taxable income, seven hundred ninety
thousand dollars ($790,000} under the manufacturing
classification; for the activities of screening, grading,
washing, etc., are deemed to be preparing articles for

_sale, which act1v1t1&s come under the manufacturing

clzssification. Inasmuch as this was a sale made of
manufactured products for delivery outside this
State, the taxpayer has ne responsibility to report
gross proceeds therefrom under either the retail or
who]esale classes.

_ (3) During the faxable peried, XY tippled,
prepared, screened, graded, etc., coal, title to which
was vested in others, for a fee of two dollars ($2.00)
per ton. Gross income from this activity, performing
manufacturing services on.goods owned by others,
amounted to three hundred fifty thousand dollars
(3350,000). Inasmuch as title to this coal was vested
in athers, XY is deemed to be performing activities
taxable under the service classification and will re-
port accordingly.

(4) The taxpayer purchased West Virginia
coal and other natural resource preducts which he
sold for six hundred thousand dollars {$600,000). XY
performed no activities on these products and sold the
same in the condision in which they were purchased.
The sale of such products occurred outside of West
Virginia, The transaction was negotiated and con-
summated without this State, and it was provided
that title passedto the purchaser only upon delivery.

~ (5) On the transaction described in the pre-
c:edmor paracraph XY is not subject to West Virginia
business and cccupation tax. He did not preduce,
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manufacture or prepare the goods for sale. The goods
were purchased by him within West Virginia and sold

by him outside West Virginia in the form in which he
purchased them. Therefore, XY performed no activi- _ _manufacturing the radio and television sets was five

ties within West Virginia subject to the business and
occupationtax. In thissituation the burden of proofis
onthe tazpayer toshow that the sale was consummat-
ed without this State and therefore not subject to tax.

A detailed list of all such transactions must be main-

tained by the taxpayer and must show the shipping
point, the purchaser's name, the delivery point, the
mode of delivery and the date of shipment.

(8) Exemption for sales consummated out-
side this State does not apply to persons subject to tax
under the productionclassification (§2A oftheserules)
or under the manufzcturing, compounding or prepar-
ingfor sale classification (§2B of these rules). Persons
subject to tax under the production classification or
the manufacturing, compounding or preparing for
sale classification are producing, manufacturing,
compounding or preparing for sale products within
West Virginia for sale without West Virginia and are
taxable on the privileges engaged in within the State.
The measure of the tax is the value of the entire pro-
duction or entire product manufaciured within West

{3} The payroll cost of manufacturing the
parts within West Virginia totaled one hundred thou-
sand dollars ($100,000). The entire payroll cost of

hundred thousand dollars ($500,000), including the
West Virginia payroll. Therefore, the West Virginia
payroll cost is twenty percent (20%). In computing
payroll cost, only direct payroll cost in manufacturing
the item in question is included. No other expenses
are included,

(4) Assuming that EF sells the radios and
television sets for one million, six hundred thousand
doilars ($1,6800,000), its West Virginia gross income
reporied under the manufacturing classification is
threse hundred twenty thousand dollars ($320,000)
(twenty percent ((209%) X one million, six hundred
thousand dollars ($1,600,000) = three hundred twen-
Ty thousand dollars($320,000)).

(5) Persens who perform a manufacturing
service on goods owned by another must repert their
entire gross income derived from activity under the

_ service classification and are not permitted to employ

Virginia, regardless of the place of szle or the fact

that the delivery may be made to points outside the
State.

(7) A prepared tax return for XY's activities
in this example follows in Appendix E.

(d) Example 4.

(1) Ata West Virginia site, EF manufactures

component parts for radios and television sets and __

ships said parts to its assemble factory outside this
State where additional manufacturing is performed

to make radios and televisions ready for sale. There-
fore, the same person (EF} is partially manufzcturing

aproduct within this State and partially manufactur-
ing such product outside this State. o
{2) Whereas the business and occupation tax

law canreach only those activities or privileges which
occurred within this State, the taxpayer must elect a
method of apportionment te determine his West Vir-
ginia gross income ffom manufacturing. (See pages
and of this section, §2B of these rules.)

an apportionment method. The rule stated in the pre-
ceding sentence shall apply even if the owner (manu-
facturer) of the goods ships the same outside the State
for additional manufacturing or preparing. Only the
owner-manufacturer is entitled o prorate his income
under one of the apportionment methods.

(8) If the owner-manufacturer pays another
to perform services on his goods within West Virginia
and ships said goods outside the State for additional
processing, the owner-manufacturer must elect the
cost of operations method of apportionment. He is not
eligible to use the payroll method since he hasno West. _
Virginia payrell in these particular goods (the goods
were partially manufactured by another).

o (ejﬁiample 5,

_ {1) 8T manufactures chemicals and related
ifems within the State of West Virginia. In order to
manufacture house paint, ST must manufacture cer-
tain chemical compounds which become component
parts of the paint and which lose their identity there-
in. These manufactured chemical compounds con-
sumed by the manufacturer within West Virginia are

" not subject to the business and oceupation tax in that

The taxpayer elects to use, in this example, the pay-
rall method of apportionment,

such compounds becorme component parts of the prod-

 uct, lose their identity therein and increase the taxa-
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ble value of the product (house paint) manufactured
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within West Virginia which is reported under this tax
act. —.
(2) ST ships a portien of the chemical com-
pound to its operation outside of the State. ST must
place 2 manufacturad value on this portion of the

compound and report the same under the manufactur-

ing classification on the business and occupation tax

return; for this product becomes a final complete

product for purposes of this tax once it is shipped
cutside the State, with or without sale thereof. Any
meanufactured product which is shipped cutside this
State, whether for consumption or usé oy for §ale, be-
comes a final completed product subject to this tax.

(3) ST consumes a portion of its manufac-
tured paint to paint its factory. A value, in accord-
ance with §2 of these rules, must be placed on the con-
sumed product and reported under the manufacturing
classification of the business and cecupation tax re-
turn. In this situation, the taxpayer is consuming
final completed products. Finzl completed products
manufacturing classification, regardless of where
consumed or used by the manufacturer,

{f) Example 6.

(1) F & T, a partnership, is a toy manufac-
tured within this State and makes some sales at retail
from its showroom at the factory.

(2) For purposes of this example, it will be
assumed that F & T reports ten million dollars
($10,000,000) under the manufacturing classification
and one million dollars ($1,000,000) under the retail
classification.

(3) The partnership decides to expand and
has constructed an addition to the present plant. The

new addition costs four million dollars ($4,000,000)

and is placed in service in 1872. The equipment and
machinery placed in the new addition cost one million
dollars ($1,000,0600) and is alsc placed in use in 1972,
A new warehouse facility is built at a cost of seven
hundred fifty thousand dollars ($750,000) and is not
placed in service until 1973. .

{4) Of the new equipment and machinery,
ninety-nine thousand dollars ($93,000) thereof has a
useful life of three (3) years; two hundred, one thou-
sand dollars ($201,000) thersof has a useful life of five
(5) years, three hundred, thirty thousand dollars
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($339,000) thereof has a usefizl life of six (6) years,
and the remaining four hundred theusand dollars
($400,000) thereof has a useful life of ten (10) years.

__(5) The partnership must also replace two of
its existing machines for fifty-five thousand dollars
($55,000) and must purchase three (3) new trucks for
thirty-two thousand dollars {$32,000) to handle the

" additional output. Since its new warehouse will not

be completed on schedule, the partnership takesa one
vear lease on a2 warehouse for six thousand dollars
($6,000).

(8) In order to determine the amount of its
industrial expansion credit for 1872, the partnership
must not consider the ninety nine thousand dollars
(399,000} worth of machinery which has a useful life
of three (3) years. Only property which has a useful
life of four (4) years or more qualifies for the credit.
The partnership may not use the replacement ma-
chinery fifty-five thousand dollars ($55,000) for pur-
poses of the eredit. Property purchased for industrial
expansion does not include replacement property.
The expenditure for the new trucks will not qualify
inasmuch as motor vehicles do not qualify as property
purchased for industrial expansion. The rental ex-
pense for the warehouse does not qualify as property
purchased for industrial expansion; for property ac-
quired by lease to qualify must be for a term of ten
(10) years of longer.

(7) The warehouse under construction does
not qualify for the credit in 1972 since the facility will
not be placed in service until 1973. Inasmuch as the
land on which the expanded manufacturing facility
was constructed was purchased before July 25, 1969,
the cost of said land does not qualify.

{8) To determine its allowable credit, F & T
must total its qualified investment and apply the ap-
plicable percentage as based on the useful life of each
separate qualified property. Those items that qualify
are: The construction expenses of the expanded facili-
ty four million dollars ($4,000,000), and the machin-
ery and equipment which have a useful life of four (£}
vears or more nine hundred one thousand dollars
($901,000). )

(9) The credit is computed on a schedule pro-
vided by the Tax Department and must be attached to
the business and occupation tax return of the claim-
ant.
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(10) The credit, in this particular example,
equals forty-six thousand, six hundred seventy dol-
lars ($48,670) for the vear 1972. The credit may be
claimed for a period of ten (10) consecutive taxable
vears, commencing with the year the qualified prop-
erty is placed in service (1972) and continuing
through the 1981 taxable year. The credit for the
warehouse facility must be separately computed
when placed in use. The cradit for the warehause fa-
cility, separately on the schedule provided by the Tax
Department, will also runfor ten (10} consecutive tax-
able years.

(11) However, it is to be noted, that a ware-
house facility does not qualify for the industrial ex-
pansion credit for a taxpayer who is enlarging his ex-
isting West Virginia operationunlessthe construction
of the warehouse facility maintains or Increases the
taxpayer's lavel of employment within West Virginia

(12)If for any taxable year the claimed credit
exceeds fifty percent (50%) of the amount of business
znd occupation tax due before application of the cred-
it, the zmount of eredit in excess of fifty percent (50%)

or the fact that delivery may be made to points out-
side this State.

(d) Gross value. -- The term "gross valus”
means gross proceeds of szles in every instance where
2 bora-fide, arms-length sale of productsi(s) is made,
regardless of whether the sale is at wholesale or re-
tail. This amount shall include all subsidies and bo-
nuses received with respect to the manufacture or
sale of the timher proeducts. In the absence of 2 bona-
fide, arms-length sale, gross value is that amount

. which corresponds as nearly as possible to gross pro-

of the tax may not be claimed and is forever lost. No

carrvover or carrvback of such unused credit is per-
mitfed. o -

2b.8. Business of Manufacturing Timber Products.

{a) General. -- A personengaged in this State in
the business of manufacturing, compounding or pre-
paring delimbed trees, logs or timber products for
sale, profit or commercial use, either directly or
through the activity of other, is subject to business
and cccupation tax under the manufacturing classifi-
cation and shall determine his business and cecupa-
tion taxliability in accordance with these regulations.
He is also taxable under other classifications of the
business and occupation tax when the activity en-
gaged in i{s not taxable under the manufzeturing clas-
sification.

(b) Taxrate. -- Prior to July 1, 1985, the tax rate
was .38% of the taxable value of timber products as
determined under subsection {¢). After that date the
rate is .80% of the taxable value.

{¢) Measure of tax. -- The measure of fax under
this classification is the adjusted gross value of all
timher products, including byproducts, manufac-
tured, compounded or prepared in this State for sale,
profit or commercial use, regardless of places of sale

ceeds from the sale of similar products of like quality
or character in an arms-length transaction under
similar circumstances and conditions. This gross val-
ue shall be determined under the rules set forth in
section 2,3. of these regulations.

(e) Adjusted gross value. -- The term "adjusted
gross value" as determined under subsection (d)
above, minus the following:

.~ .. (1) The cost.of timber or timber products
which are uzed as ingredients, components or ele-
ments in the manufacture of timber products that are
taxed under the manufacturing classification.
(A)Effectivebeginning April 1, 1982, tax-
able value of timber products manufactured in this
State, which are sold or commercially used, does not
include the cost of any timber or timber products pur-
chased and used as an ingredient, component or ele-
ment of a timber product manufactured in this State.
Onivy the . cost of timber or timber products that be-
come a recognizable, integral part of the timber prod-
uct is deductable. .The following are examples of tan-
gikle personal property which are not deductable.

(1) A manufacturer of timber products
purchases pallets. The pallest do not become an

 ingredient, component or element of the manufac-

tured timber products. The cost of the pallefs is not
deductible,

(i) A manufacturer of timber products
purchases paper cups, straws, napkins, plates, towels

" and toilet tissue. Their cost is not deductible,
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(iii) A manufacturer of timber prod-
ucts purchases wooden crates, cardboard boxes, excel-
sion and wrapping materials for shipping his manu-
factured timber products. Their cost is not deduct-
ible.
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(B) An integrated producer/manufacturer
of timber products may deduct the gross value of the
timber at the point where the production privilege
ends. When the timber is produced in this State, the
amount that may be deducted is the value of the tim-
ber reported under the production ¢lassification. See,
section 2a.8. of these regulations,

() Example 1. XYZ Lumber Company
produces timber which it then manufactures inte
lumber in the State. The gross vaiue of the timber at
the point where the preduction privilege ended was
two thousand five hundred dollars (32500}, The man-
ufactured lumber was sold for ten thousand doliars
{$10,000;. The adjusted gross value of the manufac-
tured timber products subject to the manufacturing
tax is seven thousand five hundread dollars ($7.500).

(ii) Example 2. XYZ Lumber Company

also purchases logs from other producers of timber for
five thousand dollars ($5000), The timber products
manufactured from the purchased logs is sold for fif-
teen thousand dollars ($15,000). The adjusted gross
value of the timber products subject to the manufac-
turing tax is ten thousand dollars ($10,000).

(iil) Example 3. L & M Lumber Com-
pany produces timber in Kentucky and manufactures
it inte lumber at its saw mill in the State. The lum-
ker is sold for fifty thousand dellars (§50,000). To
determine the adjusted gross value of the lumber sub-
ject tothe manufacturing tax, the taxpayver must first
determine the gross value of its timber at the point
when production ended. Following regulations
2a(e)(2), this amount is determined to be thirty thou-
sznd dollars ($30,000), and is allowable as a deduction
from the fifty thousand dollars ($50,000) selling price
of the manufactured lumber to determine adjusted
gross value in the example twenty thousand dollars
($20,000). Adjusted gross value must then be appor-
tioned since manufacturing began in Kentucky and
ended in this State. - §

(2) Transportation charges actually paid by
the manufacturer. In détermining the adjusted gross
value of timber preducts manufactured in the State,
the manufacturer may deduct from "gross value" de-
termined under paragraph 2b.8.(d), the amount of out-
going freight charges paid by him, from the point at
which the shipment originates in this State tc the
point of delivery to the customer, to the extent includ-
ed in gross value. Freight charges to be deductible,
must actuzlly be paid by the manufacturer. No deduc-
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tion shall be allowed for expenses incurred by the
manufacturer in transporting or delivering items
manufactured to the purchaser, through the use of his
own equipment, regardless of whether the equipment
is 6wned, borrowed or leases by him.

: (3) Bad Debts. -- No deduction is allowed for
bad debts because the measure of the tax is the value
of the entire preduct manufactured, compounded or
prepared for sale in this State.

{4)CashDiscounts. -- Cash discounts allowed
and taken may be deducted.

(5) Returned Goods. -- The proceeds of sales
which have been refunded, either in cash or by cred-
its, upon return of the manufactured product may be
deducted, if previcusly included in gross income.

(8) Trade-Ins. -- The amount allowed as
"trade-In value” for any article accepted as part pay-
ments for any manufactured product soid isnot allow-
ad as a deduction unless the zrticle will be remanu-
factured in the State by the taxpayer for sale, profitor
commercial use.

(73 Excise Taxes.

{A) Excise taxes imposed by this State
and paid by the taxpayer may be deducted.

{B] Excise taxes imposed by the Federal
government which the manufacturer is required to
collect from the customer and hold in trust may be de-
ducted.

{f) Manufzctured products sold at retail. - A
manufacturer who sells products manufactured in
this State "at wholesale"” reports his adjusted gross
proceeds of sale under the manufacturing classifica-
tion. W.Va. Code 311-13-2b, and gross proceeds of sale

“under the wholesale classification, for sales made in

the State after April 13, 1885 W, Va. Code §11-13-2c.
See, W.Va, Code §11-13-2(1985). Amanufacturer who
sells products "at retail” reports his adjusted gross
proceeds of sale under the manufacturing classifica-
tion, W. Va, Code §11-13-2h, and gross proceeds of sale
under the retail sales classification, W. Va. Code §11-
13-2¢ (1985). See, W. Va. Code §11-13-2. The term
"sellingatwholesale"isdefinedinW.Va, Code §11-13-
1 to mean and include:

(1) Szles of any tangible personal property
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for the purpose of resale in the form of tangible per-
sonal property.

{2) Sales of machinery, supplies or materials
which are to be directly consumed cor used by the pur-
chaser in the conduct of any business or activity sub-
ject to business and occupation tax or the annual tax
on incomes of certain carriers. -

{3) Sales of tangible personal property to the
United States of America including its agencies and
mstrumentalities, or to the State of West Virginis,
including its agencies, institutions and political sub-
divisions.

All other sales are "sales at retzil.”

(g) Definitions. ---As used in this regulation, the
term: ’ ) -
{1) "Byproduct" - means any additional prod-
uct, other tharn the principal or intended product,
which results from preduction or manufacturing ac-
tivities and which has & market value, regardless of
whether or not the additional product was an expected
or intended result of the production or manufacturing
activities. . o
(2) "Chipboard" - is a timber product manu-
factured from small particles of waste wood.

(3} "Commercial use: - means the use or con- _
sumption of a produced or manufactured product, in-
cluding any byproduct, in a business aetivity of the
producer or manufacturer. "Commercial use" also
means the use or consumption of a product in a busi-.
ness activity of the purchaser.

(4) "Fiberboard" - is a timber product manu-
factured from forest thinings and saw mill waste.

(5) "Manufacturer” - means a person en-
gaged in the business of manufacturing, compounding
or preparing timber or timber products for sale, profit
or commercial use.

{6) "Manufacturer of timber products" -
means a person who:

(A) bucks delimbed trees into log length

(B) operates a sawmill for the sawing of
logs into rough lumber in its various sizes and forms;
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or

(C) operates a cooperage mill, veneer
mill, excelsior mill, paper mill, chipmill, plant or
other industrial facility for the manufacture of timber.
or timber products into other timber or products.

- {(T)'"Paper, paperproducts, printing and pub-
lishing industry" is defined as the manufacture of
pulp from wood, rags and other fibers; the conversion
of such pulp into paper, paperboard and building
board; the manufacture of paper, paperboard and
building board; the manufacture of paper,
paperboard, and pulp into bags, boxes, containers,
tags, cards, envelopes, pressed and molded pulp
goods, and all other converted paper products; the
printing performed on the aforegoing and on allied
products; the printing or publishing of newspapers,
books, periedicals, maps and music,; and all manufac-
turing and service operations performed by typeset-
ters, advertising typographers, electrofypers, stereo-
typers, photoengravers, steel and copper plate en-
gravers, commercizl printers, lithographers, gravurs
printers, private printing plants of concerns engaged
in other businesses, binderies, and news syndicates.
T (8 "Pulpwoed" is generally manufactured
frorrtimber. It can also be manufactured from other
products such as cotton and flax. Only the cost of
timber and timber products sued to manufacture
wood pulp is deductible.

(9) "Seasoning” meanstobringthe weed into
condition for use by exposurs in open zir or in kilns,

(10) "Timber products” include bark, billets,
bolts, chemical wood, cooperate products, crating,
cross ties, excelsior, fuelwood, logs, lumber, mine ties
and props, piles, poles, ports, pulpwood, shingles,
switch ties, timber, wood and related materials, wood
chips, wood flour, woaden furniture and fixtures, and
all other products usually considered a timber prod-
uet, but does not include any paper or paper product,
newspaper, books, magazines or periedicals.

(11) "Timber products industry” is defined
as those industries which manufacture products from
lumber, wood and related materials; and logging and
wood preserving. It does not include any product or
activity in the metal, machinery, transportation
equipment and allied products industry; the jewslry
and miscellaneous products manufacturing industry;
the construciion industry; or the paper, paper prod-
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ucts, printing or publishing industry.

(12) "Veneer mill" means a mill which
manufactures logs into very thin sheets of wood called
veneer, veneer is either nsed for making plywood or, if
the wood has good graln and color, it is used for deco-
rative purposes.

{13)"Wallpanelling”" may be composed ofan-
v material or combinations of materials including,
but not limited to, solid wood, plywood, wood prod-
ucts, plastics, metals, etc., and may be textured, pre-
finished, partially finished, or unfinished. For exam-
ple, a hardboard panel may have an imitation marble
finish or a fiberbeard panel may have an imifation
burlap finish.

(h) Trees not wanted for their wood, "waste
branches,” bark and saw dust can be used fo extract
ofls, resins, tanmin dves and different chemicals
which are important to other industries. The cost to
the manufacturer of the trees, "waste branches”, bark
and saw dust is not deductible when determining the
taxable value of oils, resins, tannin dyes and different
chemicals which are extracted or manufactured from
them. Similarly, the cost of oils, resins, tannin dyes

and different chemicals extracted or manufactured

fromy timber is not deductible when they are used or
become an ingredient or component or element of a
timber or forest product.

(i) Contractors,
houses, buildings and other structures using timber
products may not deduct the cost of the timber prod-
ucts when determining his business and occupation
tax liability.

$110-13-2c. Selling Tangible Property; Ezempt
Sales.

%¢.1. Every person who engages or continues with-
in this State in_the business of selling any tangible
property whatscever, real or personal, is subject to
the business and occupation tax and shall report the
gross income therefrom under either the retail or
wholesale clagsification, depending upon the type of
sale. Any vendor who receives income from extending
credit to vendees or from the repetitive carrying of
accounts in connection with the sale of any tangible
personzl property shall report such income under the
service classification on the business and occupation
tax form. See §1a.1 of these rules and regulations.

2¢.2. It is important that the taxpayer maintain

"books and records to accurately reflect the distinction

between sales at retail and sales or at wholesale. The
rates of tax for these two classifications are different.
If the books and records do not make a readily identi-
fiable distinction, the Tax Department, upon audit,
will consider that all sales were made at retail and
the burden of proof will be on the taxpayer to show
otherwise.

2¢.3, Sales at Wholesale. .

{(a) "Selling at Wholesale" and "Wholesale
Sales" shall mean and include:

(1) sales of any tangible personal property
for the purpose of resale (by the vendee) in the form of
tangible personal property;

(2) sales of machinery, supplies or materials
which are to be directly consumed or used by the pur-
chaser in conduct of any business or activity which is

_ subject to the business and occupation tax or the an-

nual tax on incomes of certain carriers (West Virginia

~ Code Chapter 1 1, Article 124);

-- A contractor who builds
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(3) sales of any tangible personal property to
_ the United States, its agencies and instrumentalities
or to this State and its institiztions or political subdi-
visions.

(o) Sales of tangible personzl property made to
purchasers who are going to resell said property in
the form of tangible personalty are sales at wholesale
by the vendor, regardless of where the purchaser re-
-sells such property. To illustrate: A West Virginia
distributor sells kitchen products (pots, pans, knives,
ete.) to a vendee who intends to resell such products
without this State. The distributor shall report the
gross income from such sale under the wholesale clas-
sification; for it is immaterial that the vendee intends
to make sale of the property outside this State. To
qualify as a wholesale sale for the tazable status of
the vendor, it is only necessary that the vendor be
appraised by the vendee that he (the vendee) is pur-
chasing tangible personalty to be rescld in the form of
tangible personalty.

(¢) Sales of tangible personal property which
property is not resold in the same form by the vendee
are alse sales at wholesale if the vendee directly uses
or consumes such property in a business or activity
which is subject to this tax or the annual tax on in-
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comes of certain carriers. To illustrate: A vendor
sells pens, paper, etc., to 2 West Virginia manufactur-

er who will consume such produets in the conduct of |

his manufacturing operation. Said sale is deemed to
be at wholesale for purposes of the vendor’s business
and occupation tax liability for the purchaser intends
to use the purchased goods in a business activity sub-
ject to West Virginia business and occupation tax. If
the vendor had made such sale to an Ohio manufac-
turer who has no business activity within this State
subject to this State's business and occupation tax,
such sale, for the vendor's tax status, is at retail and
not 2t wholesale.

2e.4, Sales at Retail,

(a) All sales made to ultimate consumers and
sales that are not wholesale sales are sale made at
retail, and the gross income therefrom must be re:
ported under the retail classification of the business
and cccupation tax form. -

{b) An ultimate consumer is one who purchases
goods for his own personal use and whao does not resell
such goods in the form of tangible personal property
and who does not consume such goods in the conduct
of a business subject to this State's business and occu-
pation tax or annual tax ¢n incomes of certain carri-
ers.

{¢) All sales of real estate (such as by a specula-
tive builder) are sales at retail and must be reported
accordingly. On sales of realty, the status of the
purchaser or the intention or use made of the property
by the purchaser is of no consequence to the vendor's
tax status. To illustrate: A speculative builder con-
siructs apartment buildings which he later selis to a
West Virginia municipality, such sale mustbe report-
ed at retail on the tax return of the speculative build-
er.

{d) Casual szles of real estate of these rules) are
not taxable to the vendor.

{e) Sales of tangible personal property made by
vendors to persons engaging in exempt business ac-
tivities (agriculture, horticuiture, grazing) are nct
exempt sales and the gross income derived from such
sales must be reported by the vendor under the retail
classification. This rule results from the fact that the
purchaser (farmer, ete.) is not engaged in a business
subject to the business znd occupation tax.

{f) All sales made through vending machines
are sales at retail. The term "Vending Machines"
means and includes only those machines which,
through the insertion of a cein of 2 specified amount,
will return to the vendee a predetermined specific ar-
ticle of merchandise. It includes, but is not limited to,
machines which vend cigarettes, toilet articles, sand-
wiches, beverages, candies, confections, et cetera.

2¢.5. Exempt Sales.

(a) Sales by any person engaging in the busi-
ness of horticulture, agriculture or grazing are not
taxable undereither the wholesale or retail classifica-
tion. These sales, to be exempt from business and oc-
cupation tax, must be made by the taxpayer of prod-
ucts he hag grown and produced in the business of
hertizuliure, agriculture or grazing and not of prod-
ucts which he purchases from others, Toillustrate: A
florist who purchases flowers and shrubbery from a
horticulturist and resells the same to the public is
deemed fo be making sales at retail and such sales do
not fall within this exemption. The sales made by the
korticulturist (one who grows his cwnj._to the florist
are not taxable sales and, of course, come within this
exemption. If the florist grows any of his own stock
and makes sale of the same, he iz not taxable on such
sales.

(b} The exemption contained herein does notex-
tend to all business activities of the person making
exempt sales but is limited to sales of his own prod-
ucts. The gross income from any other business activ-
ities of such person must be reported under the appli-

_ cable classification on the business and occupation
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tax return. To illustrate: A farmer who leases or
rents his equipment to other farmers must report his
gross rental income under the rental classification.
Alsoe, persons who manufacture, compound or prepare
their own products (before sale thereof) into new, use-
ful or different products become liable under the man-
ufacturing classification on the tax return. For exam-
ple, A raises dairy cows and produces milk therefrom
which he sells to supermarkets. The sale of such milk
is an exempt sale since the milk was produced by A
from his own herd. (Pasteurization and homogeniza-
tion are not manufacturing processes under this tax.)
If A, rather than selling a portion of his milk, makes
butter, cheese and ice cream from such milk, he isen-
gaged in the business of manufacturing and must re-
port the gross income from such products under the
menufzcturing classification,
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(¢) Sales of stocks, bonds or other evidences of
indebtedness are not sales at either wholesale or re-
tzil and are therefore exempt from such classifica-
tions. However, income, fees or commissions derived
from buying and selling the same for others must be
reported under the appropriate classification,

$110-13-2d. Public Service or Utility Business.

2d.1. Certain persons engaged within this Statein
any public service or utility business are taxable on
such business and shall report the gross income from
such business activities under the appropriate classi-
fication on the business and occupation tax form. On-
ly gross income derived from the supplying of public
services shall be reported under the public service
classifications, All income received by a public serv-
ice or public utility taxpayver from activities other
than the supplying of public services shall be reported
under the appropriate classification on the business
and cccupation tax return. For example, a light and
power company engaged in operating a generating
plant and system for distribution of electrical energy
for sale, may also be engaged is selling various elec-
trical appliances at retail. Such company weuld be
taxable under the electric light and power company
classification with respect to the sale of electric
energy and also taxable under the retail classification
with respect to the sale of electric appliances.

2d.2. There are certain persons who are not sub-
ject to the tax imposed under the public utility section
even though such persons may be subject to the con-

trol of this State's Public Service Commission. These

statutorily exempt persons are railroads, railread car
companies, express companies, pipeline companies,
motor carriers, telephone and telegraph companies
and water carriers by steamboat or steamship. mu-
nicipally-owned water companies and municipally-
owned electric distributions systems are not subject
to the tax imposed under this section.

§110-13-2e. Contracting.
%2e.1. The business of contracting is taxable under

the business and occupation tax law and the gross in-
come derived thereirom must be reported under the

contracting classification. See $la. of theserulesasto

definition of "Contracting," "Prime Contractor,”
"Subcontractor," "Buildings or Structures,” "Con-
tracting, Repairing, Decorating or Improving" and
"Speculative Builder".
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2e.2. The rate of tax applied against gross income
under the contracting classification is dependent up-
on the date on which the contract was entered into.
For example, gross income received in 1872 by a con-
tractor for work done as a result of a contract entered
inte on January 1, 1988, is taxable at the rate of two
percent (2%). Gross income received from contracts
entered into on or after April 1, 1971, is taxable at the
rate of two and two-tenths percent (2.2%).

2e.3. Prime and Subcontractors, Taxable on Gross
Income with no Deductions Therefrom. -- A prime
contracter, one who furnishes work or both materials
and work under a written or oral contract, for the con-
struction, alteration, repair, decoration or improve-
ment of a new or existing building or structure or any
part thereof, or for the alteration, improvement or
development of realty, must report his gross income
under the contracting classification without any de-
duction on account of any expenses incurred. If the
prime contractor executss a contract with another for
a portion of the job or project, the prime contractor
receives no deduction from gross income on account of
any payments made to the subcontractor. The subcon-
tractor will also be taxable on his gross income under
the contracting classification.

2e.4, Contract Entered Into With Governments. --
Gross income received by a person for contracting ac-
tivities performed for the State of West Virginia, the
federal government or any of their instrumentalities,
agencies, boards, commissions or political subdivi-
sions, etc,, is taxable and shall be reported under the
contracting classification. The fact that the owner is
a governmental unit does not relieve the contractor,
subcontractor, suppliers or any other person from lia-
bility for business and occupation tax on the full
amount of gross income.

2e.5, Form of Contract.

(a) Personsengaged in the contracting business
shall report the entire gross income under the con-
tracting classification, regardless of whether the con-
tract is a turnkey contract, lump sum contract, per
unit contraet, cost plus fixed fee contract, or other
contracts having 2 similar basis. Gross income re-
ceived from a contracting activity must be reported
under the contracting classification and the manner
of performance, basis of determining cost, fee or in-
come or form of contract shall not alter the definition
of contractor or of coniractiing and shall not change
the taxability of such income from the contracting
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classification to another classification. A contracting
activity remains a confracting activity regardless of
what the parties may name it and regardless of the
manner in which the parties may make payment and
perform the work.

{b) The measure of the tax under the contract-
ing classification is gross income and includes all
items of cost where the contractor has incurred liabil-
ity. The cost of materizls and labor can only be ex-
empted from the measure of the tax in those cases
where the contractor is not liable to vendors or work-
men for payment. Inthose cases where the contractor
contends that he has not incurred a business and cc-
cupation tax liability because he acted solely as agent
for the owner, the burden of proving alieged principal-
agency relationship shall be upon the contractor.

2e.B. Separate Contracts for Labor and Materials

(2) In cases where the contractor enters into a
separate contract for the furnishing of materials by
the contractor and a separate contract for erection of
such materiais by the contractor, the gross income
from both contracts is taxable under the contracting
classification, unless it can be proved by the contrac-
tor that passage of title of the materials was not de-
pendent upen the erection of the materials by the con-
tractor and that the sale of such materials is, in fact, a
separate and distinet transaction, taxable under the
business and occupation tax law, as a retail or whole-
sale sale, as the case may be. The contract to furnish
materials shall not be considered z separate and dis-
tinct transaction from the contract to erect the same,
unless it is established by the contractor to be a com-
plete arm'slength transaction with no dependency ex-
isting between the contract for materials and the con-
tract for erection. The burden of proving any alleged
arm's length transaction shall be upon the contractor

(b) A separate purchase order for the furnishing
of work or labor and a separate purchase order for the
furnishing of materials which constitute the
contract(s) between the parties shall be treated in the
same manner as set forth in the paragraph above.

§110-13-2f. Reserved For Future Use.
§110-13-2g. Business of Operating Amusements.
2g.1. Any person who derives income from engag-

ing in the business of operating amusements shall re-
port such income under the amusement classification

on the business and occupation tax form. Amuse-
ments shall include, but shall not be limited to, dance
halls, theaters, skating rinks, moving pictures shows,
radio broadeasting stations, bowling alleys, golf )
courses, golf driving ranges, racetracks, carnivals,
billiard parlors, ete. Any other place at which amuse-
ments are offered tc the public shall constitute
amusements for the purpose of this classification.

- 2g.2. Persons engaged in the business of radic
broadcasting and whe provide amusements or enter-
tainment at the broadcasting station or at a public
place for which an admission is charged shall report
such income under the amusement classification. As
to gross income derived by radio broadcasting sta-
tions from advertising activities, see $2H of these
rules and regulations.

2¢.3. Persons who derive income from amusement
devices report such income under the amusement
classification on the business and cccupation tax re-
turn. The term "Amusement Devices" means and in-
cludes those devices which, through the insertion ofa
coin, will permit the patron to play a game or to see,
hear or read something of interest to him. When such
armusernent devices are consigned o a location under
an arrangement for s split of the gross income be-
tween the owner of the machines and the person oper-
ating the location, the owner of the devices is subject
to tax under the amusement classification upen the
entire gross receipts from such games or devices and
the operator of the location is subject to tax under
service classification upon his portion of gross re-
ceipts,

- 2g.4. In the case of operators of places of amuse-
ment doing business on a percentage basis, the opera-
tor is liable for the business and cccupation tax on the
total amount ofadmissions regardiess of whether, un-
der the terms of agreement, he is required to pay a
percentage of the admissions as part of the cost of
operating, Moving picture show operators who rent
film on a percentage basis are required to report the
total admissions without any deduction on account of

. the proportion of admissions paid out for the use of the
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film.

2¢.5. Persons who operate places of amusement
and who also sell tangible property in connection
therewith; such as, sale of popcorn by theatre owner,
shall report the gross income from such sales under
the applicable sales classification on the business and
occupation tax return.
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(2) If AB should sell dentures to an individu-
al without said dentures being indispensable to or in
furtherance of professional dental services rendered
to the individual, then such sale would qualify as a
sale at retail! or wholesale for purposes of this tax.
This would certainly be an unusual situation and the
burden of proof would be upon the taxpayer to show
that such transaction wzas in no way connected to his
primary business of rendering professional services.

(b) Example 2.

(1) CDis a funerzl director within this State
and commonly quotes a lump sum price for a standard
funeral service, which includes the furnishing of a
casket, services, care of the body, funeral coach, prep-
aration of the grave site, flowers, etc. Where CD
quotes a lumyp sum price such as twelve hundred dol-
lars ($1,200), which includes both the sale of tangible
personal property and the charge for rendition of
services, he must separate his gross income and re-
port each portion thereof under the applicable classi-
fication, His books and records and invoices to cus-
tomers must reflect the segregation of receipts or he
will be required to report all income under the service
classification. o L

{2)In the instant case, of the twelve hundred
dollars ($1,200) lump sum fee, he invoices five hun-
dred dollars ($500) as_sales of property and seven
hundred dellars (8700) as his fee for services ren-
dered. Therefore, he may repori five hundred dollars
($500) under the retail classification and seven hun-
dred dollars (3700) under the service classification.

{c} Exzmple 3. o

(1) RE, a licensed real estate broker within
this State, accepts a listing to sell an office building
for the owner. Upon sale of the building, RE will re-
ceive seven percent (7%) of the selling price as his
commission. RE employs XY, a licensed real estate
salesman (not a broker). XY is to receive twenty per-
cent {20%) of RE's commission for any realty he sells
which is listed by the broker. XY finds a purchaser for
the office building listed by the broker and the agreed
upon sales price ig eight hundred thousand dollars
(3300,000). The broker's commission from the owner
iz fifty-six thousand dollars (356,000} (seven percent

thousand dollars ($568,000) = eleven thousand two
hundred dollars ($11,200),

(2) The broker will report hisentire commis-
sion fifty-six thousand dollars ($58,000) with no de-
ductions whatscever under the service classification.

_The real estate salesman (XY) is liable for business

and occupation tax on his income only if he is an inde-
pendent real estate salesman and dees not enjoy an
employer-employee relationship with a broker. Real
estate salesman licensed under chapter 47, Article 12
of the Code are subject to unique regulatory controls.
Consequently, regardless of how they may be classi-
fied for other purposes, such licensed real estate
salesmian are considered employees of brekers for
purposes of the business and occupation tax and are .
not taxable on their activities in behalf of brokers.

§110-13-2i. Furnishing Property for Hire; Rental
and Royalty.

2i.1. Any person engzged in the business of fur-
nishing any real or tangible personal property, which
has 2 tax situs in this State, or any interest therein
for hire, loan, lease or otherwise, whether the return

" be In the form of rentals, royalties, fees or otherwise,

shall report the gross income derived therefrom un-
der the rental and royalty classification. The term
tangible personal property as used herein shall not
include money or public securities. The terms "Rental
and Royalty Classification”, "Rental Classification”
and "Royalty Classification," when used within these
regulations, are synonymous,

21.2. The owner or operator of 2 store or an estab-
lishment in which leased departments are conducted
must include on his return the rental income received
by him from the lessee. The lessee must then file a
business and occupation tax return and pay tax under
this applicable classification.

§110-13-2j. Small Loan and Industrial Loan Busi-
ness.

2i.1. Persons engaged in the business of making
loans of money, credit goods, or things in action, who
because of such activity are required under the provi-
sions of Chapter 47, Article TA, West Virginia Code of

© 1931, as amended, to obtain a license from the West

(7%) X eight hundred thousand dollars ($800,000) = =

fifty-six thousand dollars ($56,000)). The broker pays
XY z commission of eleven thousand, two hundred
dollars ($11,200) {twenty percent (20%) X fifty-six
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Virginia Commissioner of Banking, and persons en-
gaged in business as_an industrial loan company,
shall report all gross income received before April 1,
1971, under the small loan and industrial loan ¢lassi-
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fication. The measure of the tax for persons engaged
in this type of business shall not include the return of
capital or return of principal in making leans of mon-
ey, credit goods or things in action.

2.2, All gross income received by such persons, as
described in the preceding paragraph, received on or
after April 1, 1971, shall be reported under the bank-
ing classification on the business and occupation tax
return. (See §2k. of these rules and regulations.)

§110-13-2k. Banking and Other Financial Busi-
ness.

2k.1. Any person who engages, within this State,
in a banking or financizal business shall report gross
income derived therefrom under the banking classifi-
cation onthe business and cccupation tax return. The
preceding rule is applicable only to income received
on or after April 1, 1871. For a definition of "Banking
Business" or " Financial Organization”, see §la., of
these rules and regulations.

2k.2. The term "Gross Income" of 2 banking or fi-
nancial business shall mean interest, premiums, dis-

mortzages or deeds of trust on residentizal property

_.occupied by nontransients, This exempt income must

counts, dividends, service fees or charges, commis-

sions, fines, rents from real or tangible personal prop-
erty, royalties, charges for bockkeeping or data proc-
essing, receipts from check sales, charges or fees, and
receipts from the sale of tangible personal property.

2k.3. "Gross Income" of a banking or 2 financial
business shall not include:

(a) interest received on the obligations of the
United States, its agencies and instrumentalities;

(b) interest received on obligations of this or
any other State, territory or possession of the United
States, or any political subdivision of any of the forgo-
ing or of the District of Columbia; or

(2) interest received on investments or lozns
primarily secured by first mortgages or deeds of frust
on residential property occupied by nontransients.

2k.4. All interest derived on activities exempt
under (¢) above, shall be reported separately, as to
amounts, on the business and occupation tax refurn of
a person taxable under the banking classification. In
others words, a full disclosure must be made by such
person &s to the amount of exempt income he received
on investments or loans primarily secured by first
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be explained in detail and separately shown on the ex-
emptions schedule of the business and oceupation tax
return.

2k.5. Banks and other financial businesses shzall
report gross income and pay tax under the banking
classificationonly. Forexample, a financial organiza-
tion which makes retail sales of tangible personal
property shall nof report the gross proceeds from said
sales under the retail classification but shall report
said proceeds under the banking classification. Bank-
ing and financial businesses, unlike all other busi-
nesses, do not have to segregate their income or re-
ceipts inta the various taxable classifications.

§110-13-3. Exemptions.

3.1. Annual Exemptions From Tax. -- Each tax-
payer shall be granted an exemption in every case of
fifty dollars ($50.00) of tzx computed under the busi-
ness and cccupation tax law. From the total taxez due
the annual exemption of fifty dollars ($50.09) is de-
ducted. Inasmuch as the law grants each person an
annual exémption of fifty dollars ($50.00), only one
anriizl exemption can be claimed even though such
person may conduct more than one business. The en-
tire annual exemption of fifty dollars ($50.00) may be
claimed only if business has been actively conducted
for the entire year. If the business is operated for only
a part of a tax year, the exemption must be reduced
proportionately: twelve dollars and fifty cents
($12.50) for a thres-month period, four dollars and
sixteen cents ($4.18) for a month, or fourteen cents

"(.14¢) a day for the period actually engaged in busi-

ness,

3.2. Business Exempt from Tax. -- The business
and occupation tax law exempts from the tax the fol-
lowing businesses:

(z) Insurance companies which pay the State of
West Virginia a tax upon premiums: Provided, how-
ever, that said exemption shall not extend to that part
of the gross income of insurance companies which is
received for the use of real property, other than prop-
erty in which any such company maintains its office
or offices, in this State, whether such income be in the
form of rentals or royalties.

(b} Nonprofit cemetery companies organized
and operated for the exclusive benefit of their mem-




110C8R 13

bers._

(c) Fraternal societies, organizations and asso-
ciations, which are organized and operated for the ex-

clusive benefit of their members and not for profit.

However, this exemption shall not extend to that part
of the gross income arising fTom sale of aleghelic lig-
uor, food and related services, of such spcieties, or-

ganizations and associations which are licensed as

private clubs under the provisions of West Virginia
Code, Chapter sixty (80), article seven (7).

() Corporaticns, associations and societies or- _

ganized and operated exclusively for religious or
charitable purposes.

(e) Producticn c¢redit associations, organized
under the provisions of the federal "Farm Credit Act

0f 1933", R

{f) Any eredit union organized under the provi-
sions of Chapter thirty-one (31), or any other chapter
of the West Virginia Code. However, the eaxemptions
of this section shall not apply to corporations or coop-
erative asscciations organized under the provisions of
Chapter nineteen {18), Article four (4) of the West
Virginia Code.

3.3. Business Exempt by Specific Statutes.

{a) Public Service District for Water and Sew-
age Services. Public service districts for water and
sewage services organized in compliance with the pro-
visions of Chapter sixteen (18), Article thirteen (13)
A, West Virginia Code of 1831, as amended, entitled,
"Public Service Districts for Water and Sewage Serv-
ices", are exempt from the payment of the business
and occupation tax. This is an exemption provided by
specific statute and is only available to those public
service districts that have complied with all the re-
quirements as set forth in the aforecited provisions of
the Caode.

sions of the Code. .

. (¢) Municipal Combined Waterworks and Sew-
age Systems. -- Waterworks and sewage systems in
the State of West Virginia which are organized and/or
operated by a municipal corperation in compliance
with the provisions of Chapter eight (8), Article thir-

- teen(13), West Virginia Code 0of 1931, as amended, en-

titled "Combined Waterworks and Sewage Systems”,
are exempt from the payment of the business and
cecupation tax, Thisis an exemption provided by spe-
cific statute and is only available to those municipal
_waterworks and sewage systems that have complied
with all the requirements as set forth in the aforecited
provisions of the Code. ' ' '

(d) Municipal and Sanitary District Sewage
Works,-- Sewage works in the State of West Virginia
_are organized and/or operated by any municipal cor-
poration and/or sanitary district in compiiance with
the provisions of Chapter sixteen (18), Article thir-
teen (13), West Virginia Code o 1931, as amended, en-
titled, "Sewage Works of Municipal Corporations and
Sanitary Districts", are exempt from the payment of
the business and occupation tax. This is an exemp-
tjon provided by specific statute and is only available

_to those sewzge works of munieipal corporations and
sanitary districts that have complied with all the re-
quirements as set forth in the aforecited provisions of
the Code.

business of horse racing and organized in compliance
with the provisions of Chapter nineteen (19), Article
twenty-three (23), West Virginia Code of 1931, as
amended, entitled, "Horse Racing", are exempt from
the payment of the business and occupation tax. This
is an exemption provided by specific statute and is
only available to those persons that have complied
with all the requirements as set forth in the aforecited
provisions of the Code. However, those publicconven-

 iences, such as golf courses and other recreational

activities and motel or hotel operations from which

(b) Municipal Waterworks. -- Waterworks inthe persons engaged in horse racing derive income, are

State of West Virginia which are organized and/or op-
erated by a municipal corporation in compliance with
the provision of Chapter eight (8), Article twelve (12),
West Virginia Code of 1931, as amended, entitled,
"Waterworks"”, are exempt from the payment of the
business &nd ocecupation tax. This is an exemption
provided by specific statute and is only available to
those municipal waterworks that have complied with

all requirements as set forth in the aforecited provi-

subject to the business and occupation tax under the
appropriate classifications.

{f) West Virginia Business Development Corpo-
rations. -- Business development corporations organ-
ized in compliance with the provisions of Chapter .
thirty-one (31), Article fourteen (14), West Virginia
Code of 1931, as amended, entitled, "West Virginia
Business Development Corporations™, are exempt

39
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2g.6. Also, persons engaged in the amusement
business may be subject to tax under the rental classi-
fication on a certain portion of their gross income.
This situation occurs when amusement operators
rent personal property such as lockers or bowling
shoes to their patrons. ,

§110-13-2h. Service Business or Calling.

2h.1. Persons engaged in any service business or_ _

calling not otherwise specifically taxed under the
business and occupation tax law shall report the gross
income derived therefrom under the service classifi-
cation on the business and occupation tax form.

{a) "Service Business or Calling" shall include
all activities engaged in for other persons for a consid-
eration, which involve the rendering of a service as
distinguished from the sale of tangible property, but
shall not include the services rendered by an employ-
ee to his employer. This term shall include persons
engaged in manufacturing, compounding or prepar-
ing for sale, profit or commercizal use, articles, sub-
stances or commodities which are owned by another
or pothers, as well as persons engaged as independent
contractors in producing natural resource products
for persons required to pay the tax imposed under the
production classification.

{b) Persons engaged in the business of televi-
sion breadecasting and/or radio broadeasting and in
the business of providing advertising services are tax-
able under the service classification for all gross
incomederived from the providing of'such advertising
services on and after April 1, 1975.

2h.2, Services to Personal Property.

(a) Where a personrenders a service to personal
property belonging to others, e.g. mechanics repair-
ing another's automobile, the gross income derived
from the work or labor performed in rendering the
service shall be reported under the service classifica-
tion.

{b) There are many cases where a personinren-
dering a service, sells tangible personal property, e.g.
parts used in automotive repairs. In such instances,
the gross income derived from the rendition of the
service, usually labor charges, is taxable under the
service classification and the gross income derived
from the sale of tangible personal property is taxable
under the retail or wholesale classification, as the

case may be. However, in those cases where the tax-
payer renders a service to personalty ewned by ancth-
er and sells personalty to such person to complete the
repair of the article, the taxpayer may apportion the
gross income between the clasgifications only if his
books and records accurately reflect such separation
and if the invoice presented to the customer shows
such separation between the services and sales, Ifthe
taxpayver fails to maintain adequate records, the en-
tire gross income will be taxed under the service clas-
sification and the burden will be upon the taxpayer to
prove the proper segregation of receipts.

2h.3. Personal and Professional Services. -- Per-
sonal services and professional services are not ex-
empt from the business and cccupation tax, and the
gross income from said services must be reported un-
der the service classification,

Zh.4. Problems, Solutions and Examples Relating
to Service Businesses or Callings. — Presented below
are severzl examples, problems and solutions thereto
regarding the proper taxation of service activities. It
is to be noted that any person engaged in any service
business or calling within this State not otherwise
taxed under fhe business and occupaiion tax law is
taxable under the service classification. In general

. .servicabusiness or calling includes, but is not limited

to, advertising agents, appraisers, architects, attor-

. neys, barbers, beauticians, collection agents, court
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reporters, dentists, doctor, detectives, engineers,
employment agents, funeral directors, janitors, ken-
nel operators, laundries, teachers, school operators,
laboratory operators, veterinarians, windowcleaners,
and others. It also includes persons engaged in the
business of cleaning, repairing, improving, ete., the
personal property of others. The term does not in-
clude persons who render services to others in the ca-
pacity of employees as distinguished from independ-
ent contractors. {See §1a. of these ruies.)

(a) Example 1.

(1) AB, adentist, operating within West Vir-
ginia, has gross income derived from repairing teeth
znd furnishing dentures, bridge work, etc. Allof AB's
gross income is to be reported under the service clas-
sification; for persons such zs dentists primarily ren-
der professional services and do not make sales. The
furnishing of dentures, bridge work, etc., is only indis-
pensable te and in furtherance of the professional
services rendered by the taxpayer.
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from payment of the business and occupation tax.
§110-13-3a. Reserved for future use.

§110-13-3b. Reserved for future use.

$110-13-3¢c. Business and Occupation Tax Credit

for Industrial Expansion.

3e.1. A credit against business and cccupation tax
is allowed to certain industrial taxpayers who make
qualified investment for industrial expansion.

3e.2, Definitions.

(a) The term "Industrial Taxpayer" means any
person who exercises any privilege taxable under the
manufacturing classification of the business and oc-
cupation tax law or any person who exercises any
privilege taxable under the service classification of
such law, providing that the business activity is man-
ufzacturing for another, which activity would ke taxa-

assets of an industrial taxpayer which property has
beer used by the vendor in such business in this
State, or which property has been previously desig-
nated "Property Purchased for Industrial Expansion”
and so used to qualify for the tax credit

(¢) "Property Purchased for Industrial Expan-
sion” shall include property acquired by lease for a
term of ten (10) years or longer, if the leased property
would otherwise qualify if purchased outright. Lease
renewal, subleases or assignments are not considered
"Property Purchased for Industrial Expansion".

(d) The term "Cost" shall not include the value

" of any property given in trade or exchange for new

ble under the manufacturing classification if title to

the goods and materials were vested in the person
performing the manufacturing service.

(b) The terms "Qualifies Property” and "Prop-
erty Purchased for Industrial Expansion” means real
property and imprevements thereto and tangible per-
sonal property constructed or purchased for the use as
a2 component part of 2 new or expanded business of an
industrial taxpayer. Such property must be located
within West Virginia. Such terms include only tangi-
ble personal property with respect to which deprecia-
tion or amortization is allowable in determining the
industrial taxpayer's West Virginia personal income
tax or West Virginia corporation net income tax. Said
property must have a useful life at the time the prop-
erty is placed in service of four (4] years or more

(1) The terms defined within this paragraph
) do not include replacement property, motor vehi-
cles licensed by the department of motor vehicles, air-
planes, off-prémises transportation equipment or
property which is used cutside this State.

(2) The terms do not include property pur-
chased prior to July 25, 1968, nor property the con-
struction, reconstruction or erection of which began
{or the contract therefor let ) prior to July 25,1969,

(3) Nor do the terms include property which
is acquired incident to the purchase of the stock or

property which qualifies for this industrial expansion
credit. The "Cost” of leased property is one hundred
percent {100%) of the rent reserved for the primary
term of the lease but not to excead twenty (20) vears.

(e) The term "Property Acquired for Multiple
Business Use" shall mean qualified property placed in

service by an industrizl taxpayer as a component part

of 2 new or expanded business together with soms
other business or occupation not qualifying for the
credit. Property acquired for multiple business use
must be apportioned between the qualifying and non-
qualifying business and occupations and the propor-
tion alloecated to qualifying businesses of industrial
taxpayers shall be considered as "Qualified Invest-
ments" subject to the conditions and limitations of

. subsection two (2) of these definitions.
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3¢.3. Computation of and Amount of Credit Allow:

_able.

{(2) The amount of credit allowed to industrial
taxpayers shall be equal to ten percent (10%) of the
cost of qualified investment made for industrial ex-
pansion and shall be applied over a ten (10) year peri-
od to reduce the business and occupation tax at the
rate of one-tenth percent (,1%) of the amount of such
credit per taxable year. The credit shall commence
with the faxable year that such qualified investment
is first placed in service or use. In other words, the
credit is limited to ten percent (10%) (one percent
(1%) for each of the ten (10) consecutive taxahble
vears) of the total qualified investment.

B (b) The amount of credit employed in any taxa-
ble vear may not reduce business and gecupation tax
liability by more than fifty percent (50%) of the tax
computed before applying the credit.
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{c) When making claim for credit for industrial
expansion, the industrial taxpayer must explain in
detail the purpose of the facility , the anticipated
increased production, the anticipated additional em-
ployment generated, the products to be manufac-
tured, the type of gqualified property purchased and

the cost thereof, ete. Failure to provide detailed infor: .

mation will result in the credit being disallowed.

3¢.4. Qualified Investment.-- If the qualified prop-
erty has a useful life of eight (8) years or more, the
industrial taxpayer may consider one hundred per-
cent (100%) of the cost of the property as qualified
investment, If the useful life is six (6) years or more
but less than eight (8) years, the industrial taxpayer
may consider two-thirds (86 2/3%) of the cost of the
property 2s qualified investment. If the qualified

property has a useful life of four (4) years or more but

less than six (8) vears, the industrial taxpayer may
consider one-third (33 1/3%) of the cost of the property
as gualified investment. Property with a useful life of
less than four (4) years, in determining the West Vir-
ginia personal or corporate income tax of the industri-
al taxpayer, does not qualify for the purposes of the
credit.

3¢.5. Forfeiture of Unused Tax Credits.

() If during any taxable year, an industrial
taxpayer disposes of or ceases fo use property with
respect to which a tex credit has been claimed, or
ceases operation of such business before expiration of
the useful life of the property, then the unused portion
of such credit shall be forfeited for the taxable yearin
which such event occurs and for all ensuing years.

{(b) If zan industrial taxpayer trades in qualified
property on a purchase of new gqualified property, he
loses the unused credit on the trade-in property but is
permitted to compute the credit on the new qualified
property. However, the cost of the new qualified prop-
erty shall not include the vzlue of that property trad-
ed in,

{¢) Nocarryover shall be allowed for the amount
of any unused portion of the credit; nor shall any cred-
it be allowed against any tax liability for any year
prior to July 25, 1963, by reason of an assessment Is-
suing within any period after such date, which assess-
ment is, in whole or part, for any period prior to July
25, 1969. . e

§110-13-4. Compilation of Tax; Payment.
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4,1. Every person liable for business and occupa-
tion taxes shall pay the same in quarterly estimated
installments. Such estimatedinstallmentsaredueon
or before the last day of the month following the taxa-
ble quarter. In other words, if a taxpayer keeps re-
cords and pays tax on a calender year hasis he willfile
three. (3) guarterlv estimated instzllments for his
business and occupation taxes. The installment for
the first quarter of the calendar year will be due on or
before April 30; the installment for the second quar-
ter of the calendar year will be due on or before July
21; and the installment for the third quarter of the
calendar vear will be due on or before Qctober 31.

4.2, In estimating the amount of tax due for each

quarter, the taxpaver may deduct one-fourth of the
tax credit for industrial expansion allowable for the
taxable year and one-fourth of the total annual ex-
emption allowed for the year.

4.3, If a taxpayer can reasonably expect his tax
liability to be less than one hundred dollars ($100.00)
for the taxzble year, he does not have to file quarterly
estimated installments and may file enly an annual
return, )

4.4, The Tax Department, if it deems it necessary
to insure payment of the tax, may require the esti-
mated quarterly installment and payment for periods
of shorter duration than quarter year periods.

$110-13-5. Return and Remittance by Taxpayer.

5.1. Annual Return. ~

{(a) Every taxpayer shall, on or before the expi-
ration of one month after the end of the tax year, file a
business and occupation tax return for the entire tax-
able year. Said return must show the gross proceeds
of sales or gross incomne of business, trade or calling,
and the taxpayer must compute the amount of tax
chargeable against him. Such return must be signed
by the taxpayer,

(b) For a taxpayer maintaining records and pay-
ing taxes on a calendar year basis, the annual refurn
is due on or before January 31 of the following year.
The annual return is filed at the close of the taxable
vear and replaces the fourth quarterly estimate. The
annual return is a recompilation of the three quart-
erly estimates and the fourth quarter's business. It
provides a medium for making such adjustments on
the quarterly estimates as may be necessary.
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5.2 Extension of Time.

(2) Any taxpayer desiring an extension of time
for filing his annual business and occupation tax re-
turn must make such request in writing to the Tax

reasonable cause for a present delinguency. The fact
that the taxpayer, in the past, filed all returns and

. paid all taxes timely is immarterial to the issue at

Department, The request must be postmarked before

the due date of the return and must state the reason
for such request and the period of extension required.
The taxpayer will then be advised in wriiing as to
whether or not such extension is granted. No exten-
sion shall be granted for a period of time longer than
ninety (90) days from the due date of the annual re-
turn.

(b) Noextensions of time may be granted for fil-
ing of quarterly return.

5.3. Penalties.

(a) If any taxpayer fails to file the business and
occupation tax return or files his return but fzils to
remit in whole or part the proper amount of tax, there
shall be zdded to the amount of unpaid tax, from the
date such tax should have been paid, 2 penalty in the
amount of five percent (5%) of the unpaid tax for the
first month, or fraction thereof, of delinquency and
one percent (1%) for each succeeding month, or frac-
tion thereof, of delinquency. To illustrate: A taxpay-
er's amount of tax due is one hundred dollars ($100)
for the taxable year ending December 31, 1972, The
tax is not paid until May 15, 1973, Inasmuch as the
tax should have been paid on or before January 31,
1973 (due date of the return), a penalty of five percent
(5% of the unpaid tax is added for the month of Feb-
ruary and one percent (1%) for each of the menths of
March, April and May, making the total penalty rate
eight percent (8%) of the tax. Applying the penalty
rate of eight percent (8%) to the net amount of tax
due, one hundred dollars, ($100) results in penezlty
due of eight dollars.

{b) However, the Tax Commissioner may waive
penalties upon a showing of reasonable cause by the
taxpayer for his delinquency. Reasonable cause must
be affirmatively pleaded, in writing, by the taxpayer
and he must set forth in detail the reasons for his
delinquency or failure, The Tax Commissioner's
waiver will be in writing.

(c) Financial hardship such as a lack of funds at
the time the return was due does not qualify as rea-
sonable cause. Also, the past filing history of a tax-
payer is not relevant when considering the issue of

hand.

(@) Reascnable cause does exist for late filing

_where the taxpaver, because of circumstances beyond

his control, is prevented from filing timely. This

results when natural disasters such asfloods and fires ...

occur; however, even in these situations, the taxpayer
should notify the authorities of his problem and ar-
range an extension of time in which to file. However,
events which occur after the due date of the return are
not sufficient to constitute reasonable cause where
they would have excused filing if such events had cc-
curred before the due date.

§110-13-6. Assessment of Deficiency of Tax.

8.1. If any person refuses to make or file a return,

_or if the Tax Department has reasonable ground to
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believe that any return made is so deficient as not to
form the basis of a satisfactory return or assessment
of the tax, the Department will proceed to obtain in-
formation on which to base the assessment of tax and
may make such assesament against the taxpayer. An
assessment of tax may result from any one of the sev-
eral situations. Some of these are listed below.

(a) The State has reason to believe the taxpayer
has taxable activities within the boundaries of this
State, but the taxpayer, after being given the opportu-
nity, refuse or fails to file business and cccupation tax
refurn, .

(o) Through an office audit or examination of
the taxpayer's file, the Stzte makes an adjustment to
the business and cccupation tax return which results
in a deflciency.

(c) The State performs a field examination on
the beoks and records of' a taxpayer and increases the
reported amount of gross income,

(d) At any time that the State believes that a
taxpayer may have reported his income under an im-
proper classification, under-reported his income or
failed to file his return.

6.2. "Estimated" assessments are those issued
when the taxpayer has not filed returns or has other-
wise falled to comply with provisions of the tax act.
Forexample: John Doe files a 1963 business and occu-
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pation tax return and reports gross income of twenty
thousand dollars ($20,000). In 1870, he fails to file a
return and is deemed to be delinquent by the State.
The State will then proceed to "Estimate” the taxpay-
er's 1970 income from the best information available.
Inasmuch as the taxpayer has failed to cooperate and
the State has no information in regard to said taxpay-
er for 1970, the State will estimate income to be not.
less than that last reported amount together with
business growth and prepare an assessment on such
basis. Obviously, it is not the intentlon of the State to
actually collect an inflated sum, but said amount wiil
be sufficiently large to gain the taxpeyer's undivided

attention and encourage him to come forth and settle .

his account.

§110-13-7. Petition for Reassessment.

7.1. If a person against whom an assessment hag
 be regarded as grounds for a continuance, unless set

quired to file a petition for reassessment. The peti-
tion for reassessment must be filed with the Tax De-
partment personally or by certified mail within thirty
(30} days after service of the assessment. In the case
of a jeopardy assessment the petition must be filed
within twenty (20) days. The original and cne copy of
such petition for reassessment shall be so filed.

7.2. If the taxpayer fails to file such petition for
reassessment within the time required by law, the as-
sessment shall be conclusive and the amount thereof
shall be due and payable and not subject to judicial or
administrative review. o

7.3. The petition for reassessment shall be in writ-
ing and shall be cornplete in itself so as to fully state
the issues. No telegram, telephone cazll or simiiar
communication will be recognized as a petition.

7.4. The petition for reassessment shall contain (g)
a statement of the amount of the deficiency or labili-
ty, as the case may be, determined by the Tax Depart-
ment, the nature of the tax, the period for which de-
termined; (b) clear and concise assignment of each
and every error which the petitioner alleges to have
been committed by the Tax Department in the deter-
mination of the deficiency. Each assignment of error
shall be numbered; (¢) clear and concise statements of
facts upor: which the petitioner relies as sustaining
the assignments of error; {d) a prayer, setting forth
thereliefsought; (e) the signature of the petitioner; {f)
a verification by the petitioner; (g} a copy of the
assessment shall be appended to the original of the
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petition.

7.5. Inthe case of jeopardy assessment a bond with
corporate surety thereon in penalty double the
amouni of the zssessment, conditioned upon the pay-
ment of all taxes, penalties and costs legally due,
shall accompany the petition for reassessment.

§110-13-8. Hearing and Appeals.

8.1, Hearings upon petitions for reassessment
shall be held at the State Capitol in Charleston, West
Virginia, unless good cause be shown for conducting
the hearing elsewhere within this State.

8.2. Hearings will not be delayed by a motion for
continuance unless it is timely made and sets forth
good and sufficient cause, Conflicting engagementsof
counsel or the employment of new counsel will never

forth in a motion filed promptly after the notice of
‘hearing has been mailed, or unless extenuating cir-
cumstances are shown which the State deems ade-
quate.

8.3. The unexpected absence of the petitioner or
bis counsel when a petition is called for hearing will
riot be the occasion for delay. The hearing shall pro-
ceed and the case be regarded as submitted on the
part of the absent party or parties.

8.4, The petitioner may represent himself or be
represented by some other person or persons of his
choosing. A record of the hearing shall be made,

2.5, Petitioner will be given an epportunity for
argument within time limits fixed by the Tax Depart-
ment following submission of evidence. The Tax De-
partment will aceept briefsin lien of argument. Briefs
must be filed timely within the period prescribed by
the hearing examiner,

8.5. Anappeal may be takenby the taxpayer to the
circuit court of the county in which the activity taxed
was engaged in, or in which the taxpayer resides, or
in Circuit Court of Kanawha County, within thirty

days after he shall have recsived notice from the Tax’™

Department of its determination.
§110-13-9. Refunds.

9.1, Under the provisions of West Virginia Code
Chapter eleven (11), Article one (1) Section 2a, any
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person claiming to be aggrieved through being re-
quired unlawfully to pay any tax, may, within five
years from the date of the filing of the return in re-
spect of which the tax was imposed or within four (4)
vears from the date the tax was paid, whichever of
such periods expires the later, or if no return was filed
by the taxpayer, within four years from the time the
tax was paid, and not after, file with the Tax Depart-
ment a petition in writing to have refunded to him an-
v such tax, or any part thereof. The petition must set
forth the facts in support of the claim for refund. In
the filing of a petition for refund, the taxpayer shall
attachthereto amended tax returns for the periods in-
volved and all other evidences in support thereof. The
Tax Department shall review the same and make a
determination. The taxpayer will be notified in writ-
ing of the determination of the Department.

§110-13-10. Taxability of Specific Businesses.

10.1. Presented below are certain specific types of
business activities and brief explanations as to the
applicable business and occupation tax classification
under which each should report gross income, Ifany
taxpayer is in doubt as to the proper class or classes
under which he is required to file, he should forward
an inquiry to the Tax Department.

(a) Accountants. -- Persons who are certified
public accountants, public accountants, bookkeepers
or who provide accounting services to others for a con-
sideration are taxable on the gross income derived
from such activities under the service classification
on the business and occupation tax form.

{b) Automobiles and other motor vehicles. --.

Persons engaged in the business of selling automo-
biles and other motor vehicles shall report the gross
receipts therefrom under the retail or wholesale clas-
sification, depending upon the type of sale. No deduc-
tion is allowed such persons for sales made to nonresi-
dents of this State unless it can be conclusively estab-
lished by the dealer that such sale was consummated
outside the boundaries of West Virginia. Gross in-
come received for répairing automobiles of others
shall be reported under the service classification.

{(c) Advertising agencies.

(1) Advertising agencies are primarily en-
gaged in the business of rendering services, but may
also make sales of tangible personal property to their
clients or others or make purchases of such articles as
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agents in behalf of their clients. Articles acquired or
produced by advertising agencies may be for their
own use in connection with the rendition of an adver-
tising service or may be for resale as tangible person-
al property to their clients.

(2) The gross income received for advertis-
ing services, including commissions or discounts re-
ceived upon articles purchased as agents in behalf of
clients, is taxable under the service classification.
Triciuded in this classification are amounts atiribut-
able te sales of tangible personalty, unless charges for
such articles are separately stated in billings ren-
dered to clients.

(d) Barbers and beauticians. -- Gross income
received from barbering and beautician services shall
be reported under the service classification. Any
gross income received from sales of tangible personal
property such as hair tonic, hair spray, etc. shall be
reported under the retail classification.

... (e)Doors, windows and awnings. -- Persons en-
gaged in the business ¢f manufacturing doors, win-
dows and awnings shall report the gross income from
such activities under the manufacturing classifica-
tion. Persons who manufacture and make sale of such
products at retail must also report the gross proceeds
of sale under the retail classification. Persons who
instzll these products must report the gross income
derived therefrom under the contracting classifica-
tion.

- {f) Laundries and dry cleaners. -- Persons who
derive gross income from a laundry or dry cleaning
business shall report said income under the serviee
classification.

(g) Hospitals. -- Generally, the gross income
derived by haspitals for services rendered to patients
shall ke reported under the service classification.
Some of the gross income derived from such business
may be subject to tax under the retail or wholesale

zlzssification, as the case may be, if the rendition of  _

the service involves the sale of tangible personal
property.

(h) Hotels and motels. -- Gross income received
by hotels and motels for the renting of rooms or sleep-
ing quarters shall be reported under the service clas-
sification. A hotel, motel, boarding house, rcoming
house, apartment hotel, resort lodge, or tourist camp
includes all establishments which are held out to the
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public 29 a hotel, public lodging house, or places
where sleeping accommeodations may be obtained.
Whether with or without meals or facilities for prepar-
ing the same. The foregoing does not include estab-
lishments in the business of renting real estate, such
as apartments, nor does it include hospitals, sanitari-
ums, nursing homes, rest homes and similar institu-
tions. Gross income from meals sold to the public by
hotels or motels, ete. shall be reported under the retail
¢lassification.

(1) Photography, photo printing, ete, -- Persons
engaged in the business of photoprinting, photostat-
ing, photography, photoengraving, blueprinting, ete.,
are required to report the gross income from such ac-
tivities as follows: T

(1) Gross income from the developing of

films. owned by others, is to be reported under the
service classification.

(2) Gross income from making prints, photo-
stats, blueprints, etc., shall be reported under the
manufacturing classification.

(3) Persons who develop film owned by oth-
ersand make prints therefrom shall, when a charge is
made for the development process, report under the
service clasgification the gross income derived from
developing said film and under the manufacturing
classification the wholesale value of the prints manu-
factured.

(4)Personsengagedinthe photographybusi-
ness who take pictures, make prints and sell the fin-
ished product at retail shall report the value of gzid
product under manufacturing and in addition to this,
shall report the gross proceeds derived from the sale
under the retail classification.

() Trading stamps. -- Persons engaged in the
business of frading stamps and who have redemption
centers or stores within this State shall report the
gross income derived therefrom under the retail clas-
sification. Gross income received from the sale of
trading stamps to merchants who will dispense said
stamps to their customers shall be reported under the
wholesale classification,.

(k} Coin operated machines. —_—

(1) Gross income received by an individual
who is the owner of coin operated vending machines
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shall be reported under the retail classification. Ifthe
owner splits the gross income with the individual
within whose establishment the vending machine is
lacated, the operator of the establishment shall report
his portion of the gross income under the service clas-
sification. The owner of the vending machines re-
ceives nodeduction or exclusion from gross income for
the portion paid to the establishment operator.

(2) Gross income received by an individual
who ig the owner of coin operated amusement devices
shall be reported under the amusement classification.
Ifthe owner splits the gross income with the individu-
zl within whose establishment the amusement device
is located, the operator of the establishment shall
report his portion of the gross income under the serv-
ice classification. The owner of the amusement de-
vices receives no dediction or exclusion from gross
income for the portion paid to the establishment oper-
ator.

(1) Wall covering and floor covering. -- Persons
engaged in the business of selling and installing wall
covering and fleor covering shall report the gross in-
come therefrom in the following manner:

(1) If the sale of the product is separate and
distinct from the agreemens to install the product and
separate charges are made for each, the vendor may
report the sale under the retail or wholesale classifi-
cation, as the cagse may be, and the installation under
the contracting classification. The method by which
the installation charge is computed will not alter the
fact that such installation is contracting. See Section
2e, of these rules.

§110-13-11. Doing Business Within and Without
the State.

11.1 Persons domiciled outside this State who (a)
lease tangible personzl property to lessees in this
State, or (b) perform construction or installation con-
tracts in this State, or (¢) render services to others
herein, are doing business in this State, irrespective
of the domicile of such persons and irrespective of
whether or not such persons maintain a permanent
place of business in this State.

11'.2. Persdﬁs domiciled gutside the State who sale

.tangible personal property to persons in the State,

may be doing business in the State, irrespective of the
domicile of such persons and irrespective of whether
or not such persons maintain a permanent place of
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business in this State.

11.3. Persons domiciled in and having a place of
business in this State, who (2) sell or lease personal
property to buyers or lessees outside this State, or (b)

perform construction or installation contraets outside

this State, or {¢) render services to others outside this
State, are doing business both within and without
this State, Whether or net such persons are subject to
business and occupation tax under the law depends
upon the kind of business and the manner in which it
is transacted. The following general principles gov-
ern in determining tax liability or tax immunity un-
der the business and occupation tax,

(a) Whenthebusinessinvolvesaconstructionor
installation contract in this State, no deduction from
the measure of the tax Is permitted, even though the
contractor is domiciled outside this State and main-
tains a place of business cutside this State which may
contribute ta the contract performed in this State.

(b) Whenthebusinessinvolvesaconstructionor

installation contract outside this State, the tax does .

not apply to any part of the income derived therefrom
{except such part of the income as may be applicable
to the manufacturer in this State by the contracter of
articles used or incorporated in such construction or
installation), even though the contractor is domiciled
in this State and maintains a place of business herein
which may contribute performed to the contract out-
side this State. '

(¢) When the business involves a transaction
taxable under the service classification, the tax does
not apply upon any part of the gross income received
for services incidentally rendered to persons in this
State by a persor who does not maintain a place of
business in this State and who is not domiciled here-
in. However, the tax applies upon the income re-
ceived for services incidentzlly rendered to persons
outside this State by a person domiciled herein who
does not maintain a place of business within the juris-
diction of the place of domicile of the person to whom
the service is rendered.

{d) For example, persons domiciled herein, but
having no place of business outside this State, are
taxable upon the following types of income:

(1) An insurance zgency upon commissions
received for insurance placed outside the State;
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(2) An attorney upon fees received from per-
song without the State, even though a portion of his
services were necessarily performed without the
State;

(3) A collection agency upon income received
from clients without the State or with respect to col-
lections made from persons without the State;

(4} An accountant upon income received
from persons for services performed without the
State:

(5) An investment company upen income re-
ceived from loans placed without the State;

(Gj A commodity broker upon commissions
received from persons without the State;

(7} An advertising agency upon income re-
ceived from advertising solicited and secured from
firms without the State;

(8) An employment agency upon income re-
ceived for securing employees for firms without the
State;

(9) A physician upon income received from
the treatment of patients without the State.

(10) A purchasing agency upon commissions
received from clients without the State or with re-
spect to purchases made without the State,

{(e) Conversely, persons engaged in business
without the State, but having no place of business
within the State, are not taxable with respect to the
reverse of the zbove situations. It is assumed, of
course, that such services, to avoid taxation, are ren-
dered only incidentally to persons within this State.

() Personsengaged in 2 business taxable under
the service classification and who mzintain places of
business both within and without this State which
contribute to the performance of a service, shall ap-
portion to this State that pertion of gross income de-
rived from services rendered by thern in this State.
Where it is not practical to determine such apportion-
ment by separate accounting methods, the taxpayer
shall apportion to this State the proportion of total
income which the cost of doing business within this
State bears to the totzl cost of doing business within
and without this State.




TABLE 110-13A
Businesgs classzification
Production of coal

Limestone or sandstone quarried
or mined -

Production of oil
Production of blast furnace slag

Production of natural gas, in
of the value of ($5,000)

Production of sand, gravel or other

mineral product not quarried or mined

Production of timber

Production of other natural
resources products

Manufacturing, compounding or
preparing for sale

Selling for retail
Selling at wholesale

Street and interurban and
electric railways ~

Water companies

Electrie light and power companies
on sales and demand charges for
domestic purposes and commercial
lighting .
Electric light and power companies
on sales and demand charges for
all other purposes :

Natural gas companies
Toll bridge companies

All other public service or
untility business

Rate of tax
2 and 5/10ths?%

2 and 2/10ths%

4 and 34/100ths?%
4 and 34/100ths%

8 and 63/100ths%
4 and 34/100ths%

2 and 2/10ths%

2. and 86/100ths%
83/100ths of 1%

27/1C0ths of 1%
27/100ths of 1%

1 and M/10ths%i
4 and 4/10ths%2

5 and 72/100thsi

4 and 29/100ths%

4 and 29/100ths?%
4 and 29/100ths%

2 and 86/100ths%




TABLE 110-13A (Cont'd.)

Contracting o .

If the contract was entered into
on or after July 1, 1965, and
pricr te April 1, 1971

Contracting
If the contract was entered into -
cn or after April 1, 1977

Amusements, dance hall, skating
rink, moving pieture theater, etec.

Service business or calling not
ctherwise specifiically taxed

Rental of real or tangible
personal property

Smzll loan and industrizl loans
Such tax shall apply only to gross
inecome received prior te April 1,
1971. As to the taxzation of gross
income received to small lcan and
industrial loan businesses on and
after Aprii 1, 1971, see §2k of
these rules and regulations,

Banking and other financial businesses
Tax applies Lo all income received
cn or after April 1, 19771.

2%

2 and 2/10ths%
71/100ths of 1%
T and 15/100ths%

1 and 15/100ths?%

T and 5/100ths%

"1 and 15/100ths%




