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State Tax Bepartment

. . . L man wh an
of West Virginia :
ARCH A, MOORE, JR™. . T : T MICHAEL E. CARYL
GOVERNOR : (harleston 25305 COMMISSIONER

November 1, 19853

Honorable Ken Hechler
Secretary of State

State Capitol Building
Charlesion, WV 253305

Dear Mr. Hechler:

Attached are one copy of propossd amendments to existing
legislative regulations pertaining to the West Virginia business and
occupation tax, W. Va. Leg. Reg. (BOT) 11-10, Series XIII (1973),
a fiscal note and Notice of Public Comment Period relative theresto.

These proposed .legislative amendments relate to the 1982 amend-
ments 0 W. Va. Code §§ 11-13-2a and 11-13-2b regarding the taxation
cf producers of timber and manufacturers of timber precducis.

Very itruly vours,

1

Michael E.” Caryl
State Tax Commissidner

MEC/rrs ST o -

Attachments
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NOTICE OF COMMENT PERICD ON PROPOSED REFE - & o

AGENCY: State Tax Department of West Virginia
RULE TYPE: Legislative
RULE TITLE: Business and Octupation Tax Regulations

W. Va. Leg. Reg. (BOT) 11-10 Series XIII (1873)

A COMMENT PIRIOD ON THE ABOVE PROPOSED RULE HAS BEEN
SCHEDULED AND WILL END ON DECEMBER 16 AT 4:30. WRITTEN
COMMENTS ~ARE TOC BE MAILED TO THE FOLLOWING ADDRESS:
Michael E. Caryl
State Tax Commissioner
State Capitel Building, Ww-300
Charleston, WV 25305
THE ISSUES TO BE HEARD SHALL BE LIMITED TO THE PROFPOSED

RULE. : Coe _

Michgel E. Car
State Tax Comimi

MEC/rrs
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Vemmniy B o
FISCAL NOTE FOR PROPOSED RULES
RULE NO.: ' SUBJECT:
TYPE OF RULE: LEGISLATIVE X INTERPRETIVE __ PROCEDURAL
AGENCY: Tax Department ADDRESS: Capitol Building, Charleston

AUTHORIZED REPRESENTATIVE: Dale W. Steager PHONE: 348-3556

ANNUAL FISCAL YEAR

1. Effect of Proposed Rule: Increase Decrease Current Next Thereafter
Estimated Total Cost 3 $ 3 $ $

Personal Services

Current Expense

Repairs and Alterations NONE

Equipment

Cthers
2. Explanation of above estimates: These legislative rules merely

explain and clarify statutory amendments.

3. Date: November 1, 1985 Agency: Tax Department

Michadl £. Caryl
State Tax Commissioner

MEC/rrs
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PROPOSED AMENDMENTS . A
WEST VIRGINIA ADMINISTRATIVE REGULATICNS =
STATE TAX DEPARTMENT i
LEGISLATIVE
Chapter 11-10
Series XIII
‘ (1873)
Subject: - Business and Cccupation T'ax )
Section 1. General. i
1.01.  Type of Regulations -- These regulations are "legis-

- lla_tur,e‘rules ' as defined in West Virginia Code § 29A-1-2(d) [1982].
102 Scope -- These regulations explain and clarify the West

- Virginia ‘business..‘_and occﬁpau'o__n__tax,_ ,West' Virginia Code § 11-13-1

et seq. The propcsed amendf;ents”implement, explain and clarify the

1882 -aﬁie’ﬁd_r.nier}tsﬁgo W. Va. Code §§ 11};];3_;-2#@;’.&3;;@;1717-13:—213, relating to

the tax ~liakility of producers of timber and manufacturers of timber

products.

1.03. . . Euthority -- .These reguletions are issued under
aut'horij:y of West Virginia Code § 11-10-5(a).

1.04, _ Effective Date -- These regulations became effective on

July 1, 1874, These proposed améndments take effect on

1.05 - Filing Date -- These regulations were. promulagated on
June 1, 1974 and filed on June 1, 1874 in the cffice of the Secretary
of State. In compliance with West Virginia Code § 29A-2-5 [1882],

these regulations were refiled with the Secretaryv of State on December

29, 1982." These proposed.amendments were filed in the State register




State Tax Department
Leg. Reg. 11-10 .
Series” XIII

Section . 1.06

on Ndvember 4, 1885.

1.06.° 7 Cltation -- Thess regulations mav be cited as W. Va.
Leg. Reg. (BOT) 11-10, Series XIII, § _, page__ [1974].
- 1.07. ‘Proposed Ameéendments -- In ‘the case of proposed .

amendments to these regulations, strike-throughs indicate language

that would be stricken and underscoring indicates language that would

be added. s G e
1.08. . . Summary of Proposed Amendments.
(a) ' Proposed amendments to these regulations were filed

November 1, 1985, to implement, explain and clarifv the 1982 amend-

. ments to W. Va. Code §§ 11-13-2a apnd 11-13-Zb, relating 1o the

- business and occupation tax liability of producers of timber and manu-

facturers of timber producis. = .

(rl}_m:Se-ct-ion 2a.0?(i), ] :Eriém_ﬁie 7, igginnin?gf”af 7 parg-e _79,

relating to determination of business and occupation tax liability of

producers of timber,  would Be déléted.

(2) Section 2a.07(j), Example 8, at page 84 would be re-

designated Example 7.

(3) Section 2a.08, at page 86, is new. It wprovides rules

by which a producer of timber determines his busness and occupation

tax liability under W. Va. Code § 11-13~2a.

(4) Section 2b.08, at page 124.1 is new. It provides rules

by which a manufacturer of timber products determines his business:

Page 2




State Tax Deparitment

Leg. Reg. 11-10 ] o
Series XIII T
Section 1.08(&)

and occupation tax liability under W. Va. Code § 11-13-2b.

These proposed amendments to legislative rules and regulations will

not take full force'‘and effect until after the legislature has by law,

gran‘ted authority for the Tax.Commissioner to promulgate these

proposed amendments in  cenformity with W. Va. Code § 282-3-13

[1982]. W. Va. Code § 29A-3-39.
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State Tax Départment

- Leg. Reg. 11-10 ~ = =
Series XIII T
Section 2a.07(a)

2a.07. Problems and Sciutions Relating to the Production of

Natural Resources.

{a) _ Predented below are several examples, problems and
solutions thereto regarding the proper taxation of natural rescurce
production. . Fof certain problems and examples, there are prepared

tax returns attached hereto to further clarify the situations which may

arise. = e

(b} . . .Even though these problems and examples deal primarily
with coal production, the principies, and rules - stated In these
situations are -equally applicable to producers *g‘:ﬁ“éllmmother natural

' resour_cé__”product_sr. _Prodﬁé;érs'éif tirnbéz:i_"rﬁus}t_fom:w sections 2a.08 of

these regulations.
{c)y = Example 1. o o

{1y A owns land within West Virginia from which he

min‘es‘ coal. A sells his produced mnatural resources to BE Power

Compa_ny.__ A must report the value of such natural resources, as

determined by the gross proceeds of sale, under the cozl production

rclas,sfification ~of ths bj.;sinessf and occupation tax form. Therefore,

A reports the full amount received from B under production and
computes his tax liability thereon.

| {2) A is not reguired to report income under either

‘the retail or wholesale classifications even though the sale to B may be

deered a wholesale sale for purpcses of‘definition only. It is provided
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State Tax Department
Leg. Reég. 1i=-10 7 =~ . 7 L 7 T
Series XIII .. =~ 77 .70 0T .
Section 2a.07{d)

that any perscn who is a procducer and makes sale of his producéd
natural resources to other producers, wholesalers, jobbers, ret_aﬂers,
manufacturers or commercial cornsumers for use or consumption in the
purchaser's -business shall not be required to pay the tax imposed
under the wholesale or retail classifications. See page 125 of these
rules and r‘egulations.

() - Example 2.

(1) A owns land within West Virginia and produces
coél théfefrom. In 1972, A produced 55,000 tons..of which 40,000
toﬁs .were- éofd ’Tj.o_ B Po{vef_Cornpé_ny é_t\:‘iten a:ic>11§1‘_‘:r§i§i (:310.00) per -ton.
and _"1"2‘,‘000, tons TNere':"tlraIﬂ.spor‘azéd without sahﬁ:"""_tévi a2 coal broker {or
-selling”é'g'eﬁf)'-- _ﬁ_zv_i;hout thé..&_‘!‘.aj_ta. ng _lbrfglge;_'dges n_ot'ta_k_e title to
the ‘natural resource product and conseguently has no ownership
therein. The remaining 3,000 tons were sold, at the mine, to indi-
viduals for home cdnsﬁmption_a{’:c-:tﬁel_vé}déllars ($12.00) per ton. The
coal br_okef subseguently, and before the close of the taxable wyear
1972, makss sale of the coal at thirteen (313.00) Der ton.

(2) A, on the i972 business and occupaticn. tax
rétufn, mus;c report the gross proceeds of the sale (40,000 tons @
$10.00/ton =" $400,000) to B under the coal production classification.

(3} A must élso report the amount of the sale made
by" the broker (12,000 tons @ $13.00/ton = $156.000) under the pro- -

duction classification. Inasmuch as the fee or commission retained by
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State Tax Depariment

Leg. Reg. 11-10. e
Series XIII . : ST .
Seaction. 2a.07{d) : T C

the 5roker is an expense of doing business tc A, A receives no de-
duction or exclusion from gross "ir}crome_fo:ﬁ‘;hf"an}ount retained by ther
broker. | e

{4 In the transacticns described in the previcus two
paragraphs of this example, A _is not_ reguired to report the gross
income accruing therefrom under either the retail or wholesale clussi-
fication on the business and occupation tax resturn.

. .(5) The sales of ccal made by A tc individuals for
household consumption are deemed to,be sales at retail. Therefore,
under the production classification, A must rep_&ft gross income of
536,000 (3,000 toné @ $12.00/ton = $36,000); for the amount of the
tax under the preduction classification shall be equal to the value of

the articles produced as shown by the gross proceeds derived by the

gale thereof by the .pgg)d_ﬁéei;.' A mustaiso jrép:ortmthis amount
(336,000) under the retail clas_sification; for the statute provides that
any person tarx‘able .under the_ production c_las__s_ij_fication-andf;engagir}g_
in the business of selling his natural resources at retail in this State .
‘shall be required to make returns of the gross proceeds of such retail
sales and pay the tax imposed. by the retail classification for the
privilege of engaging in the business of selling such natural resources
at retail iﬁ this State. In other words, A is engaging in multiple
business™ activities {production and sales at retail) and is taxable

under each.
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State Tax Department

Leg. Reg. 1I-10 ’ T T
Series XIII -
Section 2z.07{e)

{(6) A conplete 1972 business and occupation fax
return for A under this example, would reflect gross income of _
$592,000 under proéduction ($400,000 + $155,000 + $35,000 = $592,C00)

and $386,000 under theﬁ retail classification..
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Page 71 Is Deleted.
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State Tax Department
- Leg. Reg. 11-10 L
Series XIII T T S
Section 2a.07{e) _. :

(&) Example 3. S

(1) X, a manufacturer of chemicals, cwns land within
West Virg‘iﬁia‘ which contains coal‘ déposits. = X contracts for the
pro.ductioﬁ of such coal with B.. The contract between X and B
provides that B will produce the ccal and deliver the same to X and
in payment for such service, X will pay B one dollar ($1.C00) per ton.
2y In the' year 1972, B mines and delivers to X
750,000 tons of ceal of which X corisimes 700,000 tons in its manu-
fac;uring process. Qf the r‘e’mainirig torinage, X sells 40,000 tons to
a ‘wholesarle'r at $12.00 7per'toﬁ and sell’lOOOO:ﬁons t5 an affiliated
o comp.anykat .$3.00 per ton. X pays B $?’_50,QOO for Irhe servicreﬂ'per-
formed by B in 1972,

(3) X is the producer of the natural resource product,

and B is a- contract miner; for X twns the coal in place and is entt?led

‘to immediate possession upon extraction thereof by B, whereas B has
' no economic interest in the minersl and may only sever for X and
deliver the product to X for a stipulated fee. Therefcre, X must

report the gross income of the coal under the production classifi-

cation, and ‘B must report his fee under the service classification.

- (4) Since X is a producer o¢f a_natural resource

preduct which he uses or consumes in his business, he must determine

“the value of _said- production (700 000 tons) under the applicable rule

set forth in § 2 of these rules and report the same as taxable income
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Leg. Reg. 1i-1077 : - o o
Series XIII R i
Section 2a.07(e) : D T ’

under the coal production rlassification on the business and o’c:c'upation
tax form. (Ses pages 43 through 5C of these rules.) The proﬂsion
of section 2 of these rules which applies to the determination of wvalue
of natural resource products used or consumed by the producer pro-
vides that such rules shall be applied in the order stated. Rule (1),
page 49, éanraot be used by X under this example since the selling
price at the place of use-?is.unknown; therefore, to determine the
- {r,aluge of the 700,000 consumed tons’iof coalii X mgyrapply.' rule (2> oﬁ
 bage’ 49 Said rule malges%gsg@gﬁavg:ggg priggs at which sales
‘instahcé:would‘ be b_aéed on “the szle of the 40,C(§O.tons made to the
‘.wholés}alélr ’w'h'ich_ was at $12.00 perto}l "’:Thé—fefb_lje, for the 71_1-sed or
consumed natural resource preducts, X must report 38,400,000 ($12.00
X 700,000 = $8,400.000) as the value therecf under the coal preduction
daésificatién zn the bu,siness and occupation tax return.
| (5 The 10,000 fons sold to an affiliate must also be
reported under the production class. ~However, the selling price
($3.00/ton) was not indicative c}f the true value of the products.
Therefors, X must apply the applicable rule set forth in § 2 of these
rules_. (S_ee,pages 47 and . 48 hefein.) S_ince the sel_lin_g price_to the
affiliate was not at true value, this sale was not used in determining
the value of the products used or consumed by X (see the preceding

paragraph). I,:r'1 order te determine the proper value of the products
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- Leg. Reg. 11-10 o ST T T
Series XIII . - o o

Secticn 2a.07(D) ‘ ) -

sold ‘to the affiliate, X will apply rule (1) on page 47. Said rule
provides that whenéver sales are made to affiliates, the value -sir;all
correspond ‘to ‘the ‘gross proceeds from sales fo nonrelated purchasers
of ,s’im’ilar“ products of like quality and character. In this example, a
sale was made to a nonrelated purchaser. (the wholesaler) at $12.00
per tbn. Therefore, X must place a wvalue of $12.00/ton on that
tonnég.e-. sgld to the affilia_té and_reﬁoft_ fh-e ré_s;ultéﬁf amount- _(lO,bOO
tons @ $12.00/ton = $120,000) under the cocal production classification. -
{6) The gross proceéds of sale derived from the sale
to the wholesaler (40,000 tons @ $12."‘OO/'ton‘ = SﬁéD,OOO) will also be
- inclﬁded under the production cla_ssification. :
(75 ° For purposes of this example, the 1972 business

and occupation tax return of X will reflect taxable income of $3$,000,000

under the coal prod{licitioh ':éléséiificaﬁto_ir; Thls taxabié ramount
($9,000,000) is a total of the values of consumed products (38,400,000},
the value "of the products sold £0 the affiliate ($120,000) and the
gross proceeds of the sale to_the wholesaler ($480,000).

(8) B, who performed services Ior X, Is & contract-
miner and will report his fee ($750,000) under the service classifi-
cation.

() Example 4. .

{1y A, the owner of land, leases said land to B who

desires to mine the coal therefrom. B agrees to pay A a royalty of

Page 75




State Tax Depariment
Leg. Reg. 11-10 : U
Series XIIT . - _ L
Section 2a.07{f)

.30¢ on zach ton of coal mined by B.

(2) In the year 1972, B extracts 50,000 tens of coal
and pavy A his rovalty of $15,000 (50,000 tons €@ .30¢/ton = $15,000).
B sells The tonnage to a manufacturer for $450,000.

(3) Inasmuch as B" is prodﬁcing natural resource
products u;nder a lease which gives him the exclusive right to sever
or mine the mineral deposi'ts and which oblige;tes him torpay to the
-éwner__ of the deposits in place a royvalty after severance, B is the
producér of the ratural respurces and is not a contract miner. There-

| f‘for'e, B muAs‘; rebéft the_grgs_s p;o_é_é-eé_s__ of sale 1,_{:_&'“;35_0,'000) under the
-prodﬁctiﬁn claséifi;ation on-the tax return.

T A, the royaity feéi?iéﬁt,'lmﬁét report his income
¢($15,000) under the royalfy and rental classification. |

(5) If at a later date, B subleases tc C and C agrees
fo ’pay B a rovalty .é—f, .40¢. per ton, C becomes the producer and
‘reports. accordingly and A& and B are royalty recipients liable under
the rovalty classification. o

(6> If at a later 'ﬁate, 'C contracts with D whe"reby D
will mine thé coal and deliver it to C at a stipulated fee per ton, C
remains the producef; ‘A and B remain as royalty recipients and D
becemes a contract miner who will report his fee under the service

classification.
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- Leg. Reg. 11-10. ) Tl _ .
Series XIII I T T
Section. 2a.07(g) o '

(g3 Exemple 5. .= .

(1) CB, a coal brcker, purchases from P, & producer, -

500,000 tonls of coil. The gross pfoceeds derived from this sale are
not, of éourse, reported by P under either the retail or wholesale
classes inasmuch as this was a sale made by a producer to.a jocbber,
cB. T T T

o R (2)7 CB sellsﬁ one-’ha”iifi of the ténnage to XY, who is
also a jobber cr wholesaler. CBR must report the gross proceeds from
such sale under the wheolesale classification. .

| (3) The remaiﬁder of CB’'s .,_,to_}"_fiifége iz screened,

‘ "grad.ed, washed and ociled by MN for a fee paid by CB. MN will

report his fee_under the service classification for he is preparing -

products for sale which are gwned by anocther. CB, however, has

become a manufacturer for this prepared portion of his tonnage and

upcn sale therecf at wholesale, he will be required to report the gross

proceeds derived therefrom under the manufacturing classification. R
CR sells this manufacturing tonnage to affiliates, ships it without the
State without sale thereof or consumes i in his business, ‘he must
determine the value of said tonnage in accordance with § 2 of these
rules as any other manufacturer would.

(h) " Example 6. E R : -

(1) A, a landower, leases his land to B for the

purpose c'af. drilling for _o_il-.mThe leéé;e _--pr-ovic-iés that B Vwill pay A a
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one-eighth royzalty in cash or in kind. B

(2) The well is successful and p.roduces 80,000 barrels
of oil. B 'is a ‘producer; therefore, he must pay business and
occ:upatiop tax under the oil production classification on the gross
proceaeds of sale or value of the entire prod.uction. B receives no
deduction for any amount‘in cash or in kind peaid to A as a rovalty.
A, of 'coﬁr'se, reports his rovalty under the royvalty classification.
' | <3) If at a later date, A makes sale of his royvalty in
~kind (bérrels of oil), he must report the gross proceeds from said
. 'sa‘-}re under _Ehe_ rje_l_ﬁéi-l or‘tg.}};g.lesé_le _clas_sElcatzon , -d_é‘fériding on whether

‘the séle was at retail or wholesale.

3 Example?s ‘

€1) A owns -tHmber-en- the -stimp- and -euis-and -sels-

the same -toar<nanufaciurer- for-5500-000- |
. €23 A pePseﬁvwhe—em —E‘ﬁ'ﬂaePQeﬁ—-th-e--s{mp-aﬂd-whe

produces -by-cUtting- the timber -and-whe- sells- e -same- ot~ whelesale;
er¥r-te & manufacturer- - shall peport the entire- ¢ross- proceeds-derived
from-suchr whetesale- sele-onry- andé—r*— he Hper preduction -clessifiostion
of the- b-u-s-lmss— =d- eﬁeei-pa{-ieﬂ- fax-form r-regardless- of -whether -such
simber-is sole o the ground or delivered-to-the-mils

£33 Anciher -section- of- standing Hmber-which-was-&lise
owned b -A- wag cut By - him- fer - his -ewir 4ise - - “This ~tHmber -is- prepared
ferp-sale -by-&- Ey— Hrie- sewitE - -eutting - et - it-himsel infe-lumber--- 4
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persdn -who- -awans -Hmiver ~on- the- stump- end -who -preduces hby- cutiing
the $baber-and —w—irro—‘-mafﬂfaa-c{&r%s- G- -prepares- fov- saie-the- timber- by
cutti-rrg-i“&--ﬁﬁ:’eé--h&rﬁ-be—r-sfhal-l—fe-peﬁ’e‘--%he--gfees--preeeed-s—-c-ie?'weei—-frem'
the_—sa}e—éf——éaeh——ltﬁﬁbef'-tl:n_deza—_yt-he-&maf&ew?mg-—eE—s-s-ifi—ea—t—iea-m-’ehe
business- arvd - cociipaton -tax - foPRr.- - - it - 1% ~net - possible -to -aseertain
the-gross preceeds- frem the -sale of--the ~hunbers - X -must refer-19-§-2
of %Eesé—?a—les—.aﬁdudefeezﬂméne-éhe--ve{&e--ef—-s&eh-%&nﬁa—e—ﬁ-m—&c-c«}r@anee
therewith. .. - - == -

€43 ZFhke val%e’-'—eé—-‘ﬂhe-'—t—imb-ef—-or;—-ih—e—-gfe*ﬁré--a—f%er
se\}erénée-mwﬂa‘ﬁ%r—H%;éeehsu%zéd--_553;---A—'—i-n--%he-mgﬁﬁ%ae%afe-ﬂf-%ﬁmléef
 must = -b e- -v-a—}ﬂ?d- ~ir-aceerdance widr-§ —2— arrd -:-_Pf:'_jagf-t-ed -unger-the
timber--preduotion- classification - of- -the - business - and - occupation--ax

7 €53 i1 ;’-:3;7-75;;-;-8:--éﬂ-di;;;lée.sj--hi-é—i;:ifl‘-l;-ﬁ’“fﬁ}eP--iﬂ—-‘EheV

nﬁanuf&e—t—u—r—e-e—f——pal—p-,—-—the——ru%es-&s-;s%&%ed---h-e{*e-iﬂbef—&pe——afe—e@e-l}y
applicable

€63 TFeor-oiiFpeses-ef-thig-examoies-we wWwHl assume-fhat
‘A vakies - the--Ember -6R-the~-ground- (svhich -he-later -conswmes-ir-the
manufaeture of - dumberd - -in- accordanse - with -the - anpliceble -rule - set
fortlr-in-4-2--at-5680-065 - -~ & ~later- gells -the - manufeciinred - kymber- - at
wihrciesale - -for $150G 406 ¢

T €9y For-w peyment oE 520 005 --A-agreds-ie-cui-timber

ovHred -by- anetrer - -~ A-Jrever - fakes- tite- to- this- section -of -Hmser -but
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oniy-fﬁﬂﬁéfaz%-a-sefvéeefEQE:Ehe-eﬁﬁzgg:ﬁheF@sf-by&ﬁﬁﬂ%ﬂﬁfﬁ;%ﬁﬁafaaﬁer
Therefore~-A-~shatk-repori--this--payment -urder - the--sepvice -elassifi-
cattorr---The cwped- whe-hired- L -te -gever-this -Hmber -te- {Ie preduser
theresf, -l .

€89 Aa—lse-p—‘-;»iﬂc-]'ra-s-e-é—s:e_-ve;ed-éifhbef-ané-fﬁanufaetapés
or- @-zme-p-afe-s--f-c-ﬁ -sake- SUchk-gevered-iHpber- iRte -Rupber- -~ frgst-report
the-gross- -p-lf-eeéeds - d_-e_-_r%ve& “from-the-sate-sf-tre -Rumber- mw&faetﬁ-red
E ff@l’ﬂ? rechased- severed Hmder under- the- menufachiring -elessifeatisn.
In thi§—~'éﬁs’&ah g -k - received - £40- 800 -From - e - s_a%e - of- -the -dambelr
maﬁuféé%ﬁe& -f FBH“-- pu—zle%ased— -sei%er_eéi—_} Ermb eis_'-.- :_:, FA‘s- ;gfegafed— ~1872
‘b usinés;s; --amd-- —eeeaﬁé-tm - taR- =P - 48 - pf-esre-zﬁ-ed- +at-ihe---pages
mmediately -followirga- B

€83 Under-the-simber- produetion —classiSication~A —will
rep ﬁ?{ﬁ'-’g-Pes& - ipesme-—eF -$566-0080+ - £500- D00 -recebred - for-culiting- and
Seﬂiﬁgf%ﬁﬁlfﬁfﬂ-%Eﬁgeéﬁ{ﬂ—afﬁﬁﬁégﬁ&?ﬁgﬁ&f;—&§é£§6@;@@€—as-{héfﬁﬁﬂﬁfrGé
his tHﬁbeF-éﬁ?‘Hﬁé-gf&ﬁfﬁ%-W?ﬂEhf%H%-Eﬁﬁf-{EHHHﬁﬂQEF%Tb%%k?ﬁﬁfﬂfﬁﬁﬂﬁa-
éa:e?.wi-rrgepf@__ees&', S - -

£163 UndeP-—’f:he-%amﬁa—c—t&z—m’ag——-c{asséﬁea*:iefr,--%-—wﬂ-l
rep—aé*—:—-gz?_&ss;—im-ome-eﬁ-ﬂgeyéeef-$§597999-Fééewed—fmm-{hé—whe}esaie
sale ef -hunber-which -he-manufactured--{ronr --his - -owrr - -dmber - -and
$40,089-received- -from- the -wholesale -sale -of - lumber -which--he- manu -
factwred from-B ﬁfﬁh—&'&g’d— Severed -thrbers

13y Undep--the-serdes--elassification - - & - il -repert
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$20,008- - 4he -ameitnt -~ Tre - received--from- anether - for-Ssevering -thaber

owned- by ~2rethers

:
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iy Example 8 7.

(1Y AB is_ a Dproducer of natural gas within West
Virginia. The entirs output of natural gas from AB's well is purchased
at the we'11 mouth by a public utility for $25,00C. On his business and
occupation tax return, under the natural gas broduction classification,
AB will report $25,000 as gross income. ‘The law permits, i{rom natural
gas productien, an exemption or exclusion of $3,000. . Therefore, AB
,‘ﬁill report $20,000 as taxable income under the natural gas preduction
classifiéation,,, ' o T o - e

| - Cé} r’-ame suuatzon as above exceptﬂAB is reguired,

order téx selil his gas, to construct a tra"lsm1ss1on line frem his well toi
‘the purchaser s’ gathering svstem Where the jnatural gas is delivered
~ into ‘the purchaser‘s system, the pur_crhaser ijays AB $32,000 as de-
livered price. AR, to determine well-mouth value to be reported under
the natura—l gas produc't-ion___c_lassificat_io_r_;, is permitted to deduct the
$5, ‘QOO _exchision and fifteen percent {(15%) of the delivered price (15%

X 832,000 = 34, 800) Therefore, AR's deductions, which total $9,800,

are apbhed agalnst his gross recelpts to arrive at his taxable value
($32,000 less 39,800 = $£22,200) to  be reported under the natural gas
production classification. However, AE must report the amount of this
transmission deduction ($4,800) under the service classification on the
business and occupa’tiqn tax return.

tS) For the pufposes of the pr’o’dﬁction of natural gas,
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multiizle co~owners of natural gas in place, lessees therecf, or others
being wvested with title to part or all of the gas, as personai property,
immediately.after production, shall be deemed o be a "group or combi-
nation acﬁing as a unit" and cne "person." Therefore, this "person”

shall be eligible forr one $5,000 exemption oniy.
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2a.08." 7 Business of Producing Timber.

(a) ‘General. -- A person engaged in this State in the
business of severing, reducing to possession and producing timber for
sale, 'profit"oi‘ ‘commercial use’ is subject t¢ business and occupation
tax under the production of timber classification. A timber precducer
will also be taxable under cther classifications of the business and
occu;ﬁatioh tax when the activity engaged in is not taxeble under this
classification.. . The privilege of producing timber ends once the tree

is severed ifrom its root structure and its limbs and.tor are removed.

R. S. Burruss, "d.b.a. R. §. Bur;@igmbre;jﬁ%., at. al. v. Tax

- Commissioner, W. Va., 297 S.E.2d 836, 839 (1982). . All cuts there- _.

after are taxable under the manufacturing classification. W. Va. Code
§ 11—12.-2a-£1982}. Edditionally, beginning April 1, 1332, the wvalue

- taxed under this classification which is attributable to the production

of timber privilege will not again be taxable to the preducer of the

timber under the_ manufactu_r_ing Elas__sification_._ _W. Va. _Qod_e § 11—13_—_-213

[18827. Beginning April 13,71985, however, manufacturers of timber

‘products are reguired to report gross .proceeds derived from wholesale

sales made in West Virginia under the whelesale classification. W. Va.

Code § 11-13-2c [188%].

(b) -Tax rate. -,_—;?_Z_B_eginﬁing CApril 1, 1982, the tax rate

s 2.3% of the gross value_ (taxable wvalue) of the produced timber

preoducts as determined under subsection {(c). For tax periocds ending
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prior to April 1, 1982, the tax rate is 2.2%.

{cy. . Iaxable value. -~ The measure of tax under this

classification is thé gross value of the timber at the point where the
prod__uctio_n privilege ends. This is an amount egual to the fair market
value of the timber production at that point. | When a sale occurs at
that point, taxable value is gross proceeds of sale. In the absence of
such a sale, taxable value is that amount which corresponds as nearly
és possible to tie gross procesds from the sale of similar products of

like quality or character determined under the fcllowing uniform and

equitable rules. W. Va. Code § 11-13-2 [1985]. - %"
(-lj"Iﬁr_l the abse‘nce of sales é't -the':pioint where the timber
rroduction priﬁlege ends; gross value must be determined in light of
fthe.‘ most reliable and accurate information available. Such faciors as
the followiz:lg érea ple b‘e given due.consideration.
(A)Y Character and quality of the timber as determined
bfg species, age, size, condition, etc.; o
(B) The guantity ;.‘)f timber per acre, the total guantity
under con-sicieration, and the location of the timber in question with
reference to other timber;
(C) Accessibility of the timber (location with reference
te distance from‘ a common carrier, the to'pography and other features
of the ground ﬁpon which the timber stands and over which it must
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be U;ansported in pr-ocess. .of exploitafién, the probéble -cost of ex-
ploitation and the climate and the state of indusirial f:lévelc-::i}ment of
the locality); énd !
- (DY The freight rates charged by gommon carriers to
important markets. )
The timber in each particular case will bz valued on its own
merifs. ‘,'The Tax Commissioner will give weight and consideration to
any and all facts and evidence having a bearing on the market value
such as .cost, actual sales and traﬁsfers of similar.timber prcducts,
the margin between cost of _productibn and thggrprice realized for
* timber p.roducts’,"'a_ndi rﬁoyaltiés'éﬁ'&’_r_f_e:?ta_l_sl__pa_'i_ci'_1£o; the o_mmgar of the
standing timber. The taxpayer bears .the burden of Xkeeping such
records as may be necessary ¢ prove the fair market of his timber at
the point whére prédﬁc?;ion -e-nds. - In the -abse.nce of such substanti-
étio.n, fair market wvalue shalll be determined under Rule 2 of this
subsection. _ - o
Rule 2.
{(2) At the election of the taxpayer, or in the absence of
books and records to substantiate fair market value determined under
Rule 1, above, the following rule shall be used to determine the gross
value of timber at the point where production ends.
(A) A person who produces timber and sells his logs,

and byproducts of timber production and bucking operaticns, on the

Page B8.1




State Tax Départment
Leg. Reg. 11-1C
Series XIII

Section 2a.08(c)

ground,‘ either where the 1irees were felled in the forest or at. a

central collection point, shall report seventy-five percent (75%) of the

gross proceeds of sale under the t.mber productlon c1a551f1cat10n and

"~ the remamlng twenty-five percent (25%) shell be repcried under the

manufacturmg classification. Additionally, cne hundred percant (100%)
of gross proceeds of sales shall be reporn.ed under ths apprepriate
sales class;flcatlon after Aprll 13, 1985.

| (B) A person whe produces timber, selis and delivers

his tlmber products, in the same condition that they leave the forest,

— R

- 'to a saw mlll >oﬂqer manufamurer_ orr c_one;h;le? shail_zzgr fifty
‘percent (50%) of his gross Droceeds of sale uﬁder the timber pro-
~-ducuon cl::ssnmatlon and fifty percent (50 %) under the manufacturmg
classification, regardless of whether the sale is made within or without
.‘thie State. Additionally, if the sale is made in this State, one hundred
percent (130 %) of the gross proceeds of sales shall be reported under
‘its approprlate sales classification after April 13, 1885. .

(C)‘ A person who. produces timber and further saws,
mills or otherwise manﬁfectﬁresihtheisame into lﬁmber,_ Cross ties,
timbérs,‘ veneer and other products for sale, profit or commercial use
shall report twenty-five percent (25%) of his gross proceeds of sale
under the timber production classification and seventy-five percent

(75%) under the manufacturmg classmcatmn Where no sale is made,

the fair market value of lumber, cross:tles, timbers, wveneer or other
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products must nevertheless be determined as provided in section
2.02(4) and twenty-five pércent (25%) of- tha; améunt shall be reported P
under the ﬁroduction classification. Additionally, if a sale is made in
this Staté, one hundred percent (100%) of gross proceeds of sales
shall be reported under the appropriate sales classification after

April 13, 1983. ’ ' N i}

(dy Who is the producer. -- Whenever standing timber is

cut, somecne .is the producer of that timber for purposes of the
business and occupation tax. Not every perscn wha-cuts timber from
the s:cuﬁlp, however‘, is fhe_pfod_ucef of that _'t‘:;nber- Under the
busihess‘ and occupation iax law, thse pers-ﬁn'wl:;o cwns the timber

immediately after its severance is the producer.

(1> A person who hires another tc cut timber for him is
generally the producer of that timber.
(2) A person who cuts timber for another, to which he

does not take title, reports the gross income from his cutting activity

under the service classification. See, Section 2h. of these regulations.

(&) Taxability 6f person whe severs and uses or consumes

timber in his business. ~--- A person exercising the privilege of pro-
ducing timber who uses or consumes the same in his business is
deemed to be engaged in the business of producing dmber for sale,
‘orofit or commercial use and is required tc make business and occu-
pation tax returns on‘_accoun‘r. of the preduction of the business
showing the gross value of .the timber production determined in
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accordance with subsection (cy. Source:r W. Va. Code §_ 11-13-2

[1885]. See, Owens-IlIinois Glass Company v. Battle, 151 W. Va. 655,

154 "S.E.2d "854 (1967); Gilbert Imported Hardwoods, Inc. v. Dailey,

W. Va., 280-S.E.2d 260 (198175.°

() ', Contract Rzght 10 Cut ~- The holder of a contract

rlght 1o cut tlmber who has. both the rmht to cut thes tlmber and
to use the preoducts f_rom ._t_h_g cutiing for his own account, is the-
prociuger of .that timber for purposes of the business and occupation

ta‘x.‘ Com_ment -- A qulck test for _duferentzatmg between a holder

- of & .Vontract rlght 1o cut and a logglng contracto‘x:’lls that the former

~-Code of l 5 , as amended . whereas a loggmg contractor does not
gualify. . -

ay o Loggmg Contractor.

(1) ' loggmg Contractor may havé the rlght under a
-COI’-ltI"&C‘t to cut certain timber, Dut is required to deliver the logs,
that he never ownad, to the mill ar log yard designated by the owner
of the timber. The contract m this instance is merely a service
agreépent. ‘The logging contractor. _reports. his gross income under
the service classification of the business and occupatl.on tax. See,
Section 2Zh. of these regulations. The owner of the timber reports the

gross . value of the timber, at the point where production ends, under

the production dassificatiori,**and the balance under the manufacturing
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classification. 'Addiﬁonéﬂf: oné _h;mdre.d- p;rcem: (100%) :orf t_he- gross
proceeds of;éale are reportéble unde-r the Wh-olesale classification, if
sale is_m‘adé.in this State after April 13, 1883.°

| {2y Although the base contract may not require the
logger to deliver the legs to the owner, another contract entered into
simultaneously may reguire it. If the two contracts are, in substance,

part cof one transaction, the Ioggér has ot acquifed a contracftright_

to cut and sell the timber in his own hehalf. . _

{(hy Wholesale sales. -- Prior to April 13,1885, A producer
whb 'éells his timber products to pri:duce:js og%ﬁatural resources,
K manﬁfacture;‘:s, 'Wholesalérs, jobrbkerrs,'r:ife‘;;ilefs c:r: comercial or in--
dustrial consumers for use or consumption in the purchaser's business
is not .required to pay taxX .dgain under the wholesale sales classifi-
Qaiidni. W. Va. Code I,§ 11-13-2 [71978]. Szlas of timber pijoducts to
t‘he‘ United States of America, its agencies and instrumentalities or to
the Staie of West Virginié, its institutions or political subdivisions are.
also classified as wholes;_ale sales and similarly .treaﬁed. Béginning
'April 13, 1985, however, . perscns wio mam’lf_?c_:ture U‘_znbez_*, or timber
products are also required to report the gross proceeds of sale of
wholesale sales made in West Virginia under the wholesale classifi-
cation. W. Va. § 11-13-2 [1985].

(ay Retail sales. =-=.A timber producer who sells his timber

products at retail in this State is _'_re-q'ui'red 10 i‘épd_r-t- his gfoss wvalue
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of his timber products under the production classificatioﬁ and his
gress proceeds of sale under the retail sales classification. W. Va.
Code § 11-13-2 [1978].
6D, o Definitions. e _As used in this regulation, the term:
(1> "Bucking” means the procéss of cuiting ’r_he, tree
into 1og lengths which is generally, but not zlways, done prior to
ski_ddin'g.- _ - N - "
| (2) "Bumping"” means the preocess of removing limbs

from the trees after they have been severed. Depending upon the

| Wpafﬁcular.jéb, thlS irsrm‘sémértri{n@s7_c‘10nrew,é;t7th'e piaggéfof severance, but
‘18 a_ls',o"'_c‘;ften done .aft-ef the tree has been rer_rx_éi;éd to the cellection
and Ic_a_:ﬁdiﬁgl p'pin;g. o . 7 a “ -

'(3) "Byproduct! means any additional product, other
than the principal or intended'pro'duct, which results from productioh
or manufaéti’i’:‘ing activities and which has a market value, regardless
of ‘whe‘_cher or not the additional produ;t was an expected or intended
result of the prodliction or manufacturing activities.

(4) "Christmas trées” means evergreen trees commonly
known as Christmas trees, including fir, hemlock, spruce and pine
trees, which are sold for use as Christmas trees.

(5) "Commercial use" means the use or consumption of
a- produced or manufaciu_red ‘produ,ct, including any byproduct, in a
business activify of the producser or _rrianufacturer. MCommercial use"
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also fneans the use or conswumption of a product in a business activity
of the purchaser.

| | ‘(6)‘ "Consumer" means any person who purchases,
acquires,,. owns, holds, or uses anv article of tangible personal proper-
ty irrespective of the nature of his business.

{7 ’Contract rlg‘“ﬂ' to cut". A contract right to cut
ﬁmber is ﬂw.e right to cut timber under a binding contract and to sell
the timber cut for the holder's own account or to use such cut timber
in his trade or business. Not all -cutting conltract_s—give a coniract
right Ntoicut. If the holder doe; 17_179_1_:_ o@mﬁ_fh_c—; ﬁln}::é;;iiﬁrrnediatelyi after

o seve.ra‘nce, then the cutting coﬁtféct is a serﬁéé contract undﬁéi‘ which
the holder is perfoz‘nﬁng services for compensation. '

(8) "Fair market value of timber production™ is the
émount which would induce a wﬂlmg seller to sell and a willing buver
to..pur‘chase timber products at the point where the timber production
privilege ends. L

(9) "Logs" refers to the section‘ or sections of a tree
.which have been cut or sawed from the trunk after the same has been
severed from the stump.

(10) "Qrchard" means a systematic planting of fruit
trees as opposed-.to Individual piantings for ornamental purposes,

.

(l'l) "Owner of timber" means any person who owns an

interest in tzmber mcludmg a sublessor‘ and an owner of a contract
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right to cut timber. Such owner of timber must have a right to cut
timber for sale on his own account or for use in his trade or business
in order to own a&n interest in timber within the meaning of W. Va.
Code § 11-13-2a.

(12> "Producing timber" includes the severing and
bumping or delimbing of the ‘tree AH cuts thereafter which ultimately
result in a tJm_ber product are taxed. under the manufacturmg classﬁ -
cation.

(13) ”Pulpwood” means wood cut. or prepared pr‘lmarl
Y

.:’:;-

. to manufacture mto wood puln for subsequen

‘paper flber board or other Droducts dependmg largely on the

"Sp‘:‘CleS CL‘I’. and the pulpmg process

-manufacture into

(14) "Sapling” means young trees with trucks not over
"fouf inches in diameter.
-(15) ”Skiddin.gj” _means to pull Iog-s_ .frsm 'thé stump o |
‘the‘ skidway', landing or sawmill.

e (16j,”Timber” means and includes tress of anv market-
able species, whether planted or (;_f n«:j;t{lral growth, standing or down,
located on public or privately owned land, which are suitable for
commercial or industrial use. The term "timber" does not include:

{AY Trees marketed as Christmas trees,
(3)' Saplings, E'rll_éh" and undergrowth,
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(<) Fruiir trees planted inr an orchard,

(D) Other trees which are usable only for fire-
wood or fof decoration, excent when the wood of such is sold for a
;om,merciai or industrial use other than for use as fuel or decoration,
or

(E) Trees l1f ted from the scil and. sold with roots

intact for transplanting.

.(17) "Timber producer' means every person who from
hls own Iand or from the land of ancther under a right or license
‘granted by lease or comract either dlrectly or, 'by contracting with
otbers for the necessary laber ozj mechanical serwces, fells, cuts and
takes ,'timbker for sale, profit or commercial or industrial use. ., This

does not inciude a person who under contract prowdes the necessary

Iaoor or mechanical services to a Um_ber producer
| (18) "Timber prpducts” inc].udes tree tops, tree limbs,
logs, wood chips and suﬁnprs_r,;_ etc., produced from "timber”.

(19) "Trees of marketable species" means those species
‘of,,trees growing in West Virginia which have a commercial use.

(203 "Undergrowth" and "underbrush' include shrubs,
bushes, small trees, etc., growing beneath standing timber having

no commercial value.
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2b.08. Business of Manufacturing Timber Products..

{a) . General. -- A person,_engfsged in this State in the
business of ‘manufdcturing, compounding or preparing delimbed tfrees,
logs or _.timber products for sale, profit or commercial use, either
directly or through the activity of others, is subject to business and
occupation tax under ‘the manufacturing classification and shall
determine his business.and occupation tax liability in accordance with
these regulations He is also taxable under other classifcations of

the busmess and occupatzon tax when the act1v1ty engaged in is not

: 'taxable under the manufacturmg c13551f1cat10n i

(b) _ Tax rate. -- Pricr to Iuly 1, 1985 the tay rate was
-‘O 889' of the taxable wvalue. of timber Droaucts as determmed under
subsection (c). After that date the rate is 0.80% of the taxable value.

(e} Measure of tax. -- The measure c¢f tax under this

classificatisn ig~ the 'adjuste_d. gross value of all timber'.pro,ducts, in-
‘clu‘ding_ byproducts, manufactured, compounded or preparc:d in this
State for sale, pro‘fit ¢r commercial use, regardless of pIace of sale or
the fact that delivery may be made 1o pomts outsxie thls State. W

“(d) Gross value _-— The term '"gross value" means gross,

proceeds of sales in every instance where a bona flde arms—lengﬂi
sale of product(s) is made, reégardless of whether the sale is at
wholesale or retail. This -amount shall include all subsidies and
bonuses received with respect ¢ the manufacture or sale of the timber
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producis. In the sbsence of a bona-fide, arms-length sale, .gross
value is that amount which corrasponds as nearly as possible to gross
proceeds from the ‘sale of similar products of like guality or character
conditicns. This gross wvalue shall be determined under the rules set
forth in Section 2.03 of these regulations.

(e) Adjusted gross value. -~ The term "adjusted gross

value" means "gross value" as determined under subsection {(d) above,
minus the following: L | ] T e
(‘1) The cost of timber or timber '__:'._%,’iioducts which are
useci as ingredients, compon‘en_ts or elements m the manufacture of
timber preducts that are taxed under '_the manufacturing classification.
(A) Effective beginning April 1, 1882, taxable
value of timber p-roducts ﬁéénufé::-tﬁred-:;in thls State, w_hich are sold or
éomércially used, dees. not include the cost of any timber or timber -
products purchased and used as an ingredient, component or element
cf a timber product manufaciured in this State. Only the cost of
.timber or timber producis that become a recognizable, integral part
of the timber product is deductable. . The foliowing are exampies of
tangible personal property which are not deductable.
(iy A manufacturer of timber products
purchases pallets. The paliets do not become an ingredient, com-

ponent or element of the manufactured timber products. The cost of
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the pallets is not deductible.
| (il A Inanufécturer of _timber products

purchases paper cups, straws, napkins, plates, towels and toilet
tissue. Thelr cest is not deductible,

| - | (iﬁ)' A  manufacturer of | tfmber products
purchases ﬁvooden crates,-cardboard boxes, éxcékﬁan énd wrapping
matefials for shipping his man‘ufactured..timber products. Their cost
- .is not deductible. - A - _ |
| {B) An Integrated producer,__{manufacturer‘ of
. timber products may deduct the gross valus afih;%ﬁﬂnber at the point
mvheré_the'producﬁon privilege ends. When the timber is produced in
this State, the amount that may be deducted.is the value of the timber
répcrfed under the production classification. See, Section 2a.08 of
thege regulations.

— (i) Example 1. XY¥Z  Lumber Company
.prdduces timber which it then.zﬁanufactures into lumber in the State.
- The gross value of the timber at the point where the production
privilege ended was $2,500. The manufactured lumber was sold for
$I0,000.“The‘adjusted gross value of the manufactured timber products
subject to the manufacturing tax is $7,500.

' (ii) Example 2. XYZ Lumber Company &also
purchases logs {rom other producers of timber for $5,000. The timber
products Inanufacturea from the purchased logs is sold for $15,000.
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The édjusted gross Valﬁe ofwﬂ';é tifﬁi)er rproduct;srsubject’torthe manu;
facturing tax is $10,000.

- ! (iii) Example 3. L&M Lumber Company
produces f’tz'_rnber-_m Kentucky and manufactures it into lumber at its
saw mill in the State. The lumber is sold for $50,000. To determine
f.he adjusted gross value of the Iumber subject to the manufacturing
tax, Athe'taxpayer must first determine the gross value of its timber
at the point when production ended. FEollowing Regulation 2a(c)(2),
this amount is destermined to be $30,000, and is a@lowable as a de-
dm’:tio.n from the $50,000 selling price of the mgfiﬁfatured lumber to
‘ deter'“mimc-j adjusted g;osﬁsﬁf,_,valz,t_lg {n t,l'%e exémplﬂe:.v _$2f0,00Q. _Adjusted
gross value must then be apportioned since manufacturing began in -
Kentu.cL-:y and endied m this_state;.;. - |

(2) Tr’aﬁsportatz’oﬁr c}ilaii"gwes abtually pai& };y the manu-

facturér. In determining the,a‘djusrted gross value of timber preducts
manufactured ir the State, the manufacturer may deduct from "gross
value" determined under paragraph 2b.08(d), the amount of out-gcing
'freight_ charges paid by him, from the point at which the shipment
originates in this_State 1o the point of delivery to the customer, fo
the extent included in gross value. .Fr-eight charges to be deductible,
must actually be paid by the manufacturer. No deduction shall be
‘allowed for expenses incurred by the manufaturer in transporting or

delivefing items _manuiact_u'féc_i__ t0 -ﬁhe“.p_ﬂf;:_l{éser, thrc;ugh the use of
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his own equipment, r'éga'rdless of whether the equip_ment is owned,
borrowed or-leased by him.

(3> ‘Bad Debts. -- No deducticn is allowed for bad
dekts because the measure of the tax is the value of the entire
-product manufactured, compounded or prepared for sale in this State.

(4) Cash Discounts. Ca:_sb,:d’i_s__c‘ognt_s__aﬂowed and taken

may be deducted.

(5) Returned Goods. -- The proceeds of sales which

‘h‘.ave, been refunded, either in cash or by credits, upon return of the

-manufaéﬁuféd product may be deducted, if previcusly.incuded in gross

-

.income. - e e . - AR

(6) Trade-Ins -- The amopnt 'a;l"iéwle;.i as ”tradefin.
--value*,".“ffér -ari;; ﬁé_rticie acc_:ep‘ted as_fpartpayment fgr én-:y'_manufag_tured__
ﬁro-dﬁct sold is not allowed as a deduction unless the article will be
re‘manﬁfac’tured in the State by the taxpaver for sale, profit or com-
mercial use. , e R

(7) Excise taxes. . =

- (A) Excise taxes imposed by this State and paid

by the taxpayer may be deducted, L

: | (B) Excise taxes imposad by the Federal govern- -
ment which the manufacturer -isnrier-qui_r_‘;c-i_fo-cdlleét from the customer .
and hold in trust may be deducted.

(f) . Manufactured products sold at retail. -- A manufacturer

who sells prodilc:ts.. manufactured in this State "at wholesale" reporis
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his adjﬁstedi Qr:o_ss pfoceefd_é__ﬁofr éale L{hder the manufgr_:turing classifi~
cation, W. Va. Ccde 8§ 11-13-2b, and gross proceeds cf szle under the
wholesale ,c:iaséifica’tion, W. Va. Code § 11-13-2c. .See, W. Va. Code
8§ 11-13_—2 [ig85]. A nﬁanufacturer .who sells products "“at retail”
reports his adjusted gross proceeds of sale under the manufacturing
‘classification, W. Va. Code § 11-13-2b, and gross proceeds of sale
unde;r fhe retall sales classification, W. Va. Code 8 11—13—2(:'['1985].

See, -W. Va. Code § 11-13-2.  The term 'selling at wholesale" is

defined in W. Va. Code §.11-13-1 to mean and inclu‘dl_e:
o | (1) .Sales of any tangible pgrsor;l?;fi_property for the
L purlﬁose,of resale in the form of tangible personal—:property.

(2) Sales of machinery, supplies or-matefials which
are fo ,5e directly consumed or used by the purchaser in the conduct
cf any business or__actilvity subject to business and cccupation tax or
the‘ annual tax on inccomes of certain carriers.

(3> Sales. of tangible personal property to the United.
States of America including its agencies and instrumentalities, or to
the State of West ‘xJ_i__r_g_i:r_t_i;:}f inch_ld_in__g i_’t_s e_agg:_ncies, institutions and
political subdivisions.
All other cales are "sales.at retail.”
(g Definitions. -- As used in this regulation, the term:

(1) "Byproduct'" - means any additional product, other

than the principal or intended product, which results from production
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or manufacturing activities and which has a markei wvalue, regardléss
of whether or not the additional product was an expected or inftended
result b.f the production or manufacturing activities.

-— {2) "Chipboard". - is a timter product manufactured
from small particles of waste wocd. i

| (3) "Commercial use" - means the use or consumption
of 2 produced er manufactured product, including any byproduct, in
a, bu,sirnessractiv‘ity of the producer or manufacturer. "Commercial use”

“also means the use or consumption of a product in a.business activity

. of Itheﬁurcﬁa_ser:_ 7 7
| (4> "’Fibfeboérd”_ - is a tim]aer_ﬁ’_xidducp manufactured
trom forest Thinings.and sew millweste,

(5) "Manufacturer" - means a person engaged in the
bus.ine‘s‘s of manufacturing, compounding or preparing or timber
prdduc;ts for sale, prc.gfitﬁpr, commercial use.

(6> ”Manufacu_iref ~of timber products® - means a
person who: [ - .
7 (A) bucks éehlnnb_eaif}ées int‘o log lengthsf'

{(B) operates a sawmill for the sawing of logs into
rough lumber In its various. sizes and forms; or

(C) operates a cooperage mill, veneer mill, ex-
celsior mill, paper mill, chipmill, plant or other industrial facility for

the manufacture of timber products into other timber or products.
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(}) "Paper, paper products prlntlng and pu_bhshmg
mdusﬂry” is defined as the manufactur*e of pulp from wood, rags and
other flbers; the eonversion of such puilp into paper, paperboard and
building board; “the manufacture of paper, paperbcard and building
board; the manufacture of paper, paperboard, and pulp into bags,
‘boxes,'containers,. tags, cards, envelopes, pressed and molded pulp
.g_oodsA, and all other converted paper products; the printing performed
on the aforegoing and on éilie-d prod-z_m-:ts;. the pfintir}g or publishing
of newspapers, bOoKs, ‘pericdicils, mabs and""rmusij_;;r and all manu-
facﬁuz‘iﬁé,-ahd service operaticns performed b_y'fypé%;’t-attéfs' adveriising

-typographers',_ el'ectrotypers', sterotypers Dhotoengravers steel and
copper plate engravers commer_c.l;i prmters 11t1'1_c:§raphers- gravure -
prmte.rs, private prmtmg plants of ccncerns engaged in other
businasses, binderies, and news syndicates.

(8) *"Pulpwood" is generally manufactured from timber.
it can also be manufafﬁﬁz?d“ffom other products such as cotton and
flax. Only thé cost of timber and timber ﬁrgduats used to manu-
facture wood pulp is _d,ed_uctibl,e_.

{8) "Seascning" means to bring the wood into condition
for use by exposure in cpen air or in kilns.

{10) "Timber producis'" include bark, billets, bolis,
chemical wood, cocperate products, crating, cross..ties, excelsior,

fuelwood, logs, Iumber, mine ties and props p_i'l?a's:', 'Eales_, ports,
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pulpwood, shingles, switch ties, timber, wocd and related materials,
wood chips, wood flour, wooden furniture and fixtures, and ali other
products usually oconsidered a timber product, but does not_include
any paper - or paper product, newspaper, books, magazines or
periodical's. . _ -

| (il ”Timb;ér products industry" is defined as those
indus‘tries which manufacture ﬁroducts from lumber, wood and related
§ _.mate:ials; and logging anq wood preserving. ‘It does not include any

V‘product' or activity in the metal, machi"lery, transportation equipment

and all 1ed products mdustry, the Jewe]ry and rmscellaneous products

Amam_lfacs_urmg mdustry, the construcuon mdustry, or the paper,
.paper pfédﬁéﬁsr,&pr’"’iiiting or publzshmg mdustry. 7
| | (12) "Veneer mill” means a mill which manufactures logs
into very thin sheets of wood called veneer. Veneer is either used
for' making plywood or, if the wocd has good grain and color, it is
,ﬁs_é‘d fbr decorative purposes. |
(13) "Wall panelling" may be composed of any material
or combinations of materials including, but not limited to, seolid wood,
plyvwood, wobd products, plastics, metals, etc., and may be textured,
prefinished, partially finished, or unfinished. For example, a hard-
board panel may have an imitation marble finish or a fiberboard panel

may have an imitation burlap finish.

(h) Trees _not wanted for thelr wood, "waste branches,”
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Ibark and saw dust can be used to extract oils, resins, tannin dyes

and different chemicals which are important to other Industries. The

cost to the manufacturer of the trees, "waste branches", bark and
saw dust is not deductible when determining the taxable value of oils,
fesins, tannin dyes and “different chemicals which are extracted or
manufacturad from them. Similarly, the cost of cils, resins, tannin

iyes and different chemicals extracted or manufactured from timber is

- 1ot deductible when they are used or become an ingredient or com-
sonent or slement of a timber or forest product. -

(1) Contractors, --. A contracter wht builds houses,

buildings and other structures using timber lpro'dflcts may not deduct

the cost of the timber products when determining his business and -

occupation tax liability.
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