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STATEMENT OF CIRCUMSTANCES

Committee Subkstitute for House Bill 2267, enacted March 11,
1965, anended Article 13, Chapter 11 of the West Virginia Code, the
Business and Occupation Tau. . As a result, the regulations

governing the administration of that tax are bkeing amended.




APPENDIX B

FISCAL NOTE FCR PROPOSED RULES

Rule Title: . Business and Occupation Tax
Type cf Rule: X Legislative __ Interpretive Procedural
Agency: State Tax Division
Address: 2.0, Box 1005 _
Charleston, WV 25324-1005
1. Effect cf Preposed Rule
ANNUAL ) FISCAL YEAR
INCREASE | DECREASE | CURREBNT NZAT THEREAFTER
ESTIMATED TOTAL | $ $ $ $ $
cOosT
PERSONAL 6] 0 8] 0 0
SERVICES
CURRENT EXFPENSE o o 0 8] 0
REPAIRS & o] 0 0 6] 0
ALTERNATIONS
EQUIPMENT . 0 0] 0 o] G
OTHER 0 0 G 0 0
2. Explanation of above estimates:

The amendments to the Rule should have no impact on Division

expenses.

3. Objectives of these rules: o

Explain and clarify amendments to Article 13, Chapter 11 of
the West Virginia Code which result from Committee Substitute for

House Bill 2267.




Rule Title: Business and Cccupation Tax.

4., Explanation of Overall Eccnomic Impact of Proposed Rule.

A.

Date:

Economic Impact ¢on State Government.

There should be no impact other than that
envisiconed with the passage of Committee
Substitute for H.B. 228&87.

Eccnomic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

There shculd be no impact other than that
envisioned with <the passage of Committee
Substitute for H.B. 2267.

Econemic Impact on Citizens/Public at Large.
There . shoculd be no impact other than tThat

envisioned with the passage o¢f Committee
Substitute. for H.B. 2257. )

June 22, 19%85

Signature of Agency Head or Authorized Representative

YD AP .

James H.

Palge

Secretary of_ Tax and Revenue,
State Tax Commissioner




STATEMENT OF PROPOSFED RULE

The rule explains and clarifies the Business and Occupation
Tax, Article 13, Chapter 11 of the West Virginia Code, and the
amendments relate toc the imposition of that tax on the businesses

of gas storage and the generation or production of electricity.
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WEST VIRGINIA LEGISLATIVE RULE
OFFICE OF WEST YIRDINIA
TAX DEPARTMENT 'SECRETARY OF STATE

TITLE 110
SERIES 13

BUSINESS AND OCCUPATION TAX

§ 110-13-1. General.

-

1.1 Scope. - These legislative rules explain and clarify the West Virginia
Business and Cccupation Tax, W. Va, Code § 11-13-1 et seq. These legislative rules
are intended to repeal and reenact 110 C.S5.R. 13.

1.2 Authority. - W. Va. Ccde §§ 11-10-5 and 29A-3-15.

1.3 Filing Date. - ApsH2-4898

1.4 Effective Date. - Apsi2--1980
& 110-13-1a. Defiritions.

1a.1 For purpeses of these rules esdreguletions—the terms defired-inSeetion
FaZeftheseregulatiens shall have the meaning given to them by this Section, unless

a different meaning is clearly required by either the context in which the term is used
or by specific definition elsewhere in_these rules.

1a.2 Terms defined.

Ta.2.17 "Business” Includes all activities engaged in or caused to be
engaged in with the object of gain or economic benefit, either direct or indirect.
"Business” inciudes the rendering of gas sterage service by any person for the gain
or economic benefit of any person, including, but not limited 1o, the storage operator,
whether or not incident to any other business activity.

1a2.2.1.1 The businagss and occupationtax actimMposes taxes upon
persons engaged in business. The term "Business” includes all activities engaged in
or caused to be engaged in_with the object of gain or economic benefit, either direct
or indirect.

12.2.1.2 In determining whether & business is engaged in for
direct or indirect economic gain or benefit, the lack of profit suffered in said activity
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is not relevant; nor is it material that the business was engaged without profit as the
primary motivation,

1a.2.2 "Company use" means that amount of electrical energy,
excluding station use and line loss, used 10 construct, maintain or operate generation,
transmission, office or other facilities of the taxpayer in Weast Virginia, used in the
conduct of any electric utility business in West Virginia or any electric energy
generation business in West Virginia.

1a.2.3 "Dekatherm" means the thermal energy unit equal to one million
British thermal units (BTU’s) or the equivalent of one thousand cubic feet of gas
having a heating content of cne thousand BTU's per cubic foot.

Ta.2.3.1 Forthe purpose of calculating the tax imposed upon any
gas storage business, the number of dekatherms of gas injected intoc or withdrawn
from such a gas sterage reservoir during a tax menth shall not include:

Ta.2.3.1.2 Any gas consumed by a gas storage operation
as fuel for compressors used to pump gas into or out of storage, including gas used
in a recycling operaticn, whether or not that gas was temporarily placed into storage
prior to its withdrawal for such use as fuel; or

12.2.3.1.b Any gas used in a recycling cperation of the
storage reservolr.

12.2.3.2 All other gas injected into or withdrawn from a storage
reservoir shall be included in the number of dekatherms constituting the measure of
the tax base, and such measure shall not be decreased to reflect any loss of gas from
storage or any gas which may escape or otherwise be lost.

1a.2.4 "Ferroalloy” - See Section 2n.2,

Fe24 12.2.5 "Gas" means either natural gas unmixed, or any mixture
of natural and artificial gas or any other gas.

Fo=2-E 18.2.6 "Gas storage operator” means any person who operates

a storage reservoir or provides a storage service as defined herein, either as owner or
lesses.
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Ia-28 1a.2.7 "Gas storage service” means the injection of gas into a
storage reservoir, the storage of gas for any period of time in a storage raeservoir, or
the withdrawal of gas from a storage reservoir. Such gas may be owned by the
storage operator or any other person.

Ja2++1a.2.8 "Grossincome"” means the gross receipts of the taxpayer,
received as compensation for persona!l services and the gross receipts of the taxpayer
derived from trade, business, commerce or sales and the value proceeding or accruing
from the sale of tangible persconal property {reai or personal), or service, or both, and
gl receipts by reason of the investment cf the capital of the business engaged in,
including rentals, royalties, fees, reimbursed costs or expenses or cther emoluments
however designated and including all interest, carrying charges, fees or other like
income, howeaver denominated, derived by the taxpayer from repetitive carrying of
accounts, in the regular course and conduct of his business, and extension of credit
in connection with the sale of any tangible persconal proparty or service, and without
any deductions on account of the ccst of property sold, the cost of materials used,
labor costs, taxes, royaities paid in cash or in kind or otherwise, interest or discount
paid or any other expenses whatsoever.

de22 18.2.2 "Gross proceeds of sales” means the value, whether in
money or cther property, actually proceeding from the sale of tangible property or the
providing of services without any deduction on account of the cost of proeperty sold
or expenses of any kind.

222 1a.2.10 "Gross West Virginia electric energy generation"” means
the total amount of electric energy produced by & generating station located in West
Virginia without reduction for station use, company use, line loss cr any other use,
loss or deduction. '

13.2.11 "Inactive reserve." - See Section 2o.

Ta2-18 1a.2.72 "Kilowatt hours of electricity sold 1o consumers in this
State that were not ganerated or produced in this State™ means total kilowatt hours
of electricity sold to consumers located in West Virginia less net kilowatt hours
generated or produced in West Virginia as defined in Section 1a2.2.14 of these
regulations.

Fa=z2-++1a.2.13 "Kilowatt hours of net generation available Tor sale that

was generated or produced in this State" means gross West Virginia electric energy
generation less station use, as defined in these regulations. "Kilowatt hours of net
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generation available for sale that was generated or produced in this State" shall not
be reduced by company use, line loss or any other use, loss or deduction, except
station use, as defined in these regulations.

232 1a.2.14 "Line loss" means loss of electrical enargy by electrical
resistance and electrecmagnetism occurring from or in electrical transmission lines or
apparatus between any two points along such transmission lines or apparatus.

18.2.15 "Maximum possible annual ganeration.” - See Section 2o0.

4243 18.2.18 "Month"” or "tax month" means the calendar month.

1a.2.17 "Net generaticon.” - See Sectipn 2o.

Fe2—4 1a.2.18 "Net Kilowatt hours generated or produced in West
Virginia” means kilowatt hours of net generation available for sale that was generated
or produced in this State, as defined In Section 1a.2.11 of these regulations.

42345 12.2.19 "Net number of dekatherms of gas injected"” means the
sum of the daily injections of dekatherms of gas in excess of the sum of the daily
withdrawals of dekatherms of gas during & tax month.

+a22-+5 12.2.2C "Netnumber of dekatherms of gas withdrawn" means
the sum of the daily withdrawals of dekatherms of gas in excess of the sum of the
daily injections of dekatherms of gas during a tax month.

1a.2.21 "QOfficial capability." - See Section 20.

12.2.22 "Peaking unit." - See Section 2o0.

Ia2Z23F 18.2.23  "Person" or the term “"compzany," herein used
interchangeably, includes any individual, firm, partnership, joint venture, association,
corporation, trust or any other group or combination acting as a unit, and the plural
as well as the singular number, unless the intention to give a more limited meaning
is disclosed by the context.

248 18.2.24 "Recycling operation” means the withdrawal of gas
from a starage reservoir and the subsequent reinjection of gas into the same reservolr
solely for the purpose of regulating the pressure of the storage reservoir or portion
thereof.
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12.2.25 "Retirad from service." - See Section Zo.

Fe249 1a.2.26 "Sale.” "sales" or "selling” includes any transfer of or
title to property or electricity, whether for money or in exchange for cther property.

Fa2-20 1a3.2.27 "State” or "this State” means the State of West
Virginia. ) : :

Fe224+ 13.2.28 "Station” or "generating station” means z station at
which electrical generators, dynames or other eqguipment or apparatus are used to
convert mechanical, chemical, solar, geothermal or nuclear energy into electrical
energy. The term shall include, but not be limited to, those generating stations
producing electrical energy by means of coal fired, gas fired, wood fired, gob fired,
coal waste fired, coal refuse fired or waste fired electrical energy generation
technology; and shall also include, but not be limited to, stations producing electrical
energy by means of nuclear fission or fusion, magnetohydrodynamic, fluidized bed
combustion, solar, biomass, wind, fuel cell, steam turbine, fluid turbine, gas turbine,
hydroelectricor pumped-storagehydroelectricelectrical energy generationtechnology.

o222 12.2.29 "Station use” or "plant use” means that amount of
electric energy Used by a generating station in the producticn of electricity and general
operation of the generating station. The term "station use” or "plant use"” includes
the energy used for pumping water for purposes of providing stored energy at a
pumped storage hycdroeiectric plant. "Station use” or "plant use” does not include
company use or line loss.

Fo2-23 1a.2.30 "Storage reservoir” means that portion of any
subterranean sand or rock stratum or stratz into which gas is, was or may have been
injected for the purpose of storage prior to March 1, 1988.

18.2.37 "Storage Utilization Index.” -. See Secticn 2e.1.

18.2.32_ "Texable generating canacity.” - See Section 20.

1a2.2.33 "Tax" means Business and Occupation Tax imposed pursuant
to W, Va. Code § 11-13-1 et seq.

de2=24 1a.2.34 "Taxpayer" means any person liable for any tax
hereunder.
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o228 18.2.35 "Texable year" means the calendar year, or the fiscal
year ending during such calendar year, upon the basis of which tax liability is
computed under W. Va. Code § 11-13-1 ef seqa. "Taxable year” means, in case of a
return made for a fractional part of a year under the provisions of W. Va. Code §
11-13-1 et seq., or under these regulations, the period for which such return is made.

8 110-13-2. Imposition of Privilege Tax.

22 2.1 Until June 1,_1995, for taxable months or taxable years beginning
after February 28, 1889, there is levied and shall be collected annual privilage taxes
against the persons, on account of the business and other activities, and in the
amcunt to be determined by the applicaticn of rates against values or gross income
as set fortnh in W, Va. Code §§ 11-13-2d, 11-13-2¢, 11-13-2m and 11-13-2n.

2.2 Foriaxable months or taxable vears beginning after May 31, 1295, there
is hereby levied and shall be collected annual privilege taxes against the persons, on
account of the business and other activities, and in the amount to be determined by
the application of rates against the measure of the tax as set forth in Sections 2d, 2e,
2m, 2n and 2o,

2.3 Sales to affiliates.

2.3.1 In determining value in sales from one to another of affiliated
companies or persons, or under other circumstances where the relation between the
buyer and seller is such that the gross proceeds from the sale are not indicative of the
true value of the subject matter of the sale, the tax shall be levied upon the fair
market value of the subject matter sold, corresponding as nearly as possible to the
gross proceeds which have been or would be realized from the sale of the same or
sirmilar electrical energy, utllity service or products of like quality or character where
no common interest exists between a buyer and a seller but the circumstances and
conditions, including time and place of sale, are otherwise similar, The term "affiliated
companies or persons” includes but is not limited to "affiliated groups” as defined by
[nternal Revenue Code 1504{a) and "parent and subsidiary corporations” as defined
by W, Va. Code § 11-23-3. i
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2.3.2 In determining value in regard 1o sales from cne to another of
affiliated companies or persons, or under other circumstances where the relation
between the vendor and vendee is such that gross proceeds from the sale are not
indicative of the true value of the subject matter of the sale, the following rules shall
be applied in the order stated.

2.3.2.1 Whenever sales are made to affiliates, the value shall
correspond to the gross proceeds from the szle of similar electrical energy, utility
service or products of like quality and character and in similar quantities between
persons of Nno common interest.

2.3.2.2 I there are no szles between parties of no common
interest by which the taxpayer may valus his sales to affiliates, the value shall
correspond t¢ the gross proceeds from sales by the taxpayer to nonrelated purchasers
of similar electrical energy, utility service or products of like quality and character and
in similar quantities and shall include all subsidies and bonussas.

2.3.2.3 In the absence of sales of similar electrical energy, utility
service or products as a guide to value, such value may be determined by a cost
basis. In such cases there shall be included every item of cost attributable to the
particular matter sold, including direct and indirect overhead, costs. There shall be
added to this total cost the average markup realized by the taxpayer on all electrical
energy, utility service or products sold.

§ 110-13-2d. Public Service or Utility Business.

2d.1 Persons engaged within this State in certain public service or utility
business are taxable on the privilege of engaging in such businesses and are required
to report the gross income from such business activities under the appropriate
clasgsification on the business and cccupation tax form. Only gross income derived
from the supplying of public services shall be reported under the public service
classifications. :

2d.2 There are ceriain perscns who are not subject to tax under W, Va. Code
§ 11-13-2d even though such persons may be subject t¢ the control of this State’s
Public Service Commission. These statutorily exempt persons are railroads, railroad
car companies, express companies, pipeline companies, motor carriers, telephone and
telegraph companies and water carriers by steamboat or steamship. Municipally-
owned water companies and municipally-owned electric distribution sysiems are not
subject to the tax under W. Va. Code § 11-13-24.
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2d.3 Upon any perscn engaged or continuing within this State in any public
service or utility business, except railroad, railroad car, express, pipeling, telephene
and telegraph companies, water carriers by steamboat cr steamship and motor
carriers, the tax due under in W. Va. Code § 11-13-2d shall be equal to the gross
income of the business derived from such activity or activities multiplied by the
respective rates as foliows:

2d.3.1 Street and interurban and electric railways, one and four-tenths
percent {1.4%};

2d.3.2 Water companias, Tour and four-tenths percent {4.4%, except
as to income received by municipally owned water plants;

2d.3.3 Electric light and power companies:

2d.3.3.1 A person who generates electric power in this State and
then sells that power generation in regulated transactions In this State, shall pay tax
at the rate of four percent (4%) on sales and demand charges derived from the szle
of such power in this State, except as otherwise provided in these regulations.

2d.3.3.2 A person who sells electric power in this State in
regulated transactions which such person does not generate in this State, shall pay
tax at the rate of three percent {3%) on sales and demand charges derived from the
sale of such power in this State, except as otherwise provided in these regulations.

2d.3.3.3 Notwithstanding the provisions ¢f Sections 2.3.3.1 and
2.3.3.2, if electric power is sold in this State:

(1) to a plant location of a customer engaged in manufacturing activity and the
contract demand or usage at such plant location exceeds two hundred thousand
kilowatts per hour per year or two hundred thousand kilowatts per hour in a year, then
the rate of tax on the sales and demand charges derived from such sales shall be two
percent (2%);

{2) to & plant locaticn in this State that consumes such power in an electrolytic
process for the manufacture of chlorine, then to the extent the electric power
consumed in the electrolytic process is separated metered from ail other electric
power consumed at that location, the demand charges for such power shall be exempt
from the tax imposad by W. Va. Code § 11-13-2;
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(3) to a plant location in this State that consumes such power in the
manufacture of ferroalloy, then to tha extent the electric power consumed in
manufacturing ferroallcy is separately metered from all other electric power consumed
at that location, the sales and demand charges for such power are exempt from the
tax imposed by W. Va. Code § 11-13-2; or

{(4) by a municipally owned plant producing or purchasing electricity and
distributing the same, the income it receives from such power shall be exempt from
the tax imposed by W. Va. Code § 11-13-2. -

2d.3.3.4 Asusedin this Section, the tarm "ferrcalloy" means any
of the various alloys of iron and one or more cther elements used as a raw material
in the production of steel, but does not include the final production of steel.

2d.3.4 Natural gas companies, four and twenty-nine hundredths percent
(£.28%) on the gross income, except (1) that the sale of natural gas under W. Va.
Code 8 11-13-2d shall be exempt from the tax due under W. Va. Code § 11-13-2d
to the extent that the natural gas is separately metered and is gas from which the
purchaser derives hydrogen and carbon monoxide for use in the manufacture of
chemicals in this State, and the full economic benefit of the exception herein provided
to the taxpayer shall be passed on to such purchaser of the natural gas and {2} that
there shall be no exempticon for the sale of any natural gas from which the purchaser
derives carbon monoxide cr hydrogen for the purpose of resale;

2d.3.5 Toll bridge companies, four and twenty-nine hundredths percent
(4.29%); and

2d.3.86 Upon ail other public service or utility business, two and eighty-
gix hundredths percent (2.86%).

2d.4 The measure of this tax shall not include gress income derived from
cemmerce between this State and other states of the United States or between this
State and foreign countries. The measure cf the tax under this Section shall include
only gross income received from the activity of supplying public service.

2d.5 Untii June 1. 1998, on and after March 1, 1989, electric light and power
companies shall alsc determine their liability for payment of tax under W. Va. Code
§8 11-13-2d, 11-13-2m and 11-13-2n. If for taxable months beginning on or after
the March 1, 1288 liability for tax under W. Va. Code § 11-13-2n is equal to or
greater than the sum if the power company’s lizability for payment of tax under W, Va.
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Code 8§ 11-13-2d and 11-13-2m, then the company shall pay the tax due only under
W. Va. Code § 11-13-2n. But if tax liability under W. Va. Code § 11-13-2n is less,
then tax shall be pald under W. Va. Code §§ 11-13-2d and 11-13-Zm and the tax
under W. Va. Code § 11-13-2n shall not be paid. The provisions of this paragraph
and paragraph Section 2d.3.3 and Sestiorn—24-5 of this rule shall expire and become
null and void for taxable years beginning on or after January 1, 1298,

2d.6 Beginning June 1. 1995, electric light and povwer companies that actually
paid tax based on the provisions of Section 2d.3.3 or Secticn 2m for every taxable
month in 1924 shall determina their liahility for payment of tax in accordance with
Section 2d.8.1. All other electric_liaht and power companies shall determine their
liability for pavment of tax exclusively undar Section 20.

2d.6.1 If for taxable months beginningon cr after June 1, 1885, ligbility
for tax under Section 20 is equal 1o or greater than the sum of the power company’s
liability for pavment of tax under Section 2d.3.3 and Section 2m, then the company
shall pav the tax due under Section 20 and_not the rax due under 2d.3.3 and Section

2m. If tax liability under Section 20 is less, then the tax shall be paid under Section
2d.2.3 and Section 2m and the 1ax due under Section 20 shall not be paid.

2d.68.2 The provisions of Section 2d.3.3 shall expire and become null
and void for taxable vears beginning on or after January 1, 1928,

§ 110-13-2e. Busiress of Gas Storage; Effective Date.

22.1 Rate of tax. - Until July 1, 1995, upcn every person engaged or
continuing within this State in any gas storage business utilizing one or more gas

storage reservows Iocated within th:s State %Fre—%a%-ei-&e—d-ﬁéreﬁbﬁ%%—eeé—e—é—ﬁ—

SO e e

=

#ef—ﬂqe—s%e#age—eﬁaeaa%eM{—aﬂdy‘—e—rhef—s—ereQ— %%e@—hewea&e@he*—ier—%a%ab%e
vears-begnming-on-orafter ApH-61985 the tax due under W. Va. Code § 11-13-2e
shall be five cents (.05} multiplied by either (1) the net number of dekatherms of gas
injected into a gas storage reservoir during a tax month or {2) the net number of
dekatherms of gas withdrawn from a gas storage reservoir during & tax month,
whichever is applicable for that month, whether or not such gas is owned by, or is
injected or withdrawn for, the storage operator or any cther person; Provided, That

Effective July 1, 1398, the net number of dekatherms of gas injected or the net
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number of dekatherms withdrawn_shall not exceed the storage utilization index as
defined i this Section. For purposes of this Section, storage utilization means the
ytilization _of storage raservoir, _through the operation of existing and functional
facilities availgble for storace use during the five (B) vear base period ending
December 31, 1994, and the "storage utilization index” shall be the five vear average
of taxable dekatherms as determined for each taxable perigd of the stated base

period.

2e.2 Fractional parts of dekatherms. - The number of dekatherms of gas
injected or withdrawn from a gas storage reservoir shall include fractional parts of
dekatherms to be taxed at the following rates:

2e.2.1 From 0 up to but not inciuding .2 dekatherms at one cent.
2e.2.2 From .2 up 1o but not including .4 dekatherms at two cenis.
2e.2.3 From .4 up to but not including .8 dekatherms at three cents.
2e.2.4 From .6 up to but net including .8 dekatherms at four cents.
2e.2.5 From .8 up to and including 1 dekatherm at five cents.

22.3 Measurement. - At each point where gas may be injected or withdrawn
from gas storage resarvoirs located within this State, the taxpayer must install meters
or other appropriate means 1o determine the number of dekatherms of gas injected
into and withdrawn from storage. in order for gas consumed as fuel or gas for
compressors used to pump gas into or out of storage or used in a recycling operation
to be excluded from the gas subject 1o this tax, the operator of & storage facility must
measura the amount of the gas injected into or withdrawn from storage which is used
as fuel or in the recycling operation.

_ 22.4 Administration; installment payments. - The tax due under W, Va. Code
§ 11-13-2e shail be submitted in accordance with instructions and forms provided by
the Tax Commissioner and shall be administered, collected and enforced as provided
in the West Virginia Tax Crimes and Penalties Act, W. Va. Code § 11-9-1 g1 seq; and
W, Va. Code § 11-13-1 et seq., and these regulations precmulgated pursuant thereto.
The tax due under W, Va, Code § 11-13-2e shall be remitted in periodic installment
paymeanis as provided in Section 4 of these regulations, except that such payments
shall be remitted on or before the twentieth {20th) day of the menth following the
month or quarter in which the tax accrued.
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under this Section shall provide writter notice to the Joint Commitiee on Government
and Finance and the Department of Tax and Ravenue eighteen {18} months prior 1o
the retirement from service of a storage reservoir.

2e.5.1 Failure to provide natice may result in liability for tax_for months
in which notice was reguired,

§ 110-13-2m. Business Of Generating Or Producing Electric Power; Exception; Rates.

2m.1 Every person engaging within this State in the business of generating
electric power when the sale thereof is not subject to tax under W. Va. Code § 11-13-
2d, shall be liable for tax on the gross proceeds from the sale thereof at a rate of four
percent (4%}, except that the rate shall be two percent (2%) on that portion of the
gross proceeds on the sale of electric power to a plant of a customer engaged in a
manufacturing activity, if the contract demand at such plant lccation exceeds two
hundred thousand kilowatts per hour per year, or if the usage at such plant location
exceeds two hundred thousand kilowatts per hour in a year.

2m.2 The measure of this tax shall be the value of all electric power generated
or produced in this State for sale, profit or commercial use, regardless of the place of
sale or the fact that transmission may be to points cutside this State: Provided, That
the gross income received by municipally owned plants generating or producing
electricity shall not be subject 10 tax under these regulations.

2m.3 Until June 1, 1995, beginning March 1, 1283, every person taxable
under this Section shall determine their liability for payment of tax under W. Va. Code
§§ 11-13-2m and 11-13-2d and under W. Va. Code § 11-13-2n. If for taxable
months beginning on or after March 1, 1982, such person’s liability for payment of
tax under W. Va. Code 8§ 11-13-2m and 11-13-2d is less than the amount of such
person’s liability for payment of tax under W. Va. Code § 11-13-2n, then such person
shall pay the tax under W, Va. Code § 11-13-2n and not the sum of the amount of
tax due under W. Va. Code §§ 11-13-2Zm and 11-13-2d. If the tax dus under W, Va.
Code § 11-13-2n is less, then the amount of tax due under W, Va. Code 8% 11-13-
2m and 11-13-2d shall be the tax due. The provisions of this Sectien of these
regulations shall expire and become null and void for taxable years beginning on or
after January 1, 1938. '

2m.4 Baginnina June 1, 1995, electric liaht and power campanies that actually
paid tax based on the provisions of Section 2d.3.3 or this Section for every taxable
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month in 1994 shall determine their liability for pavoient of tax under these rules in
accordance with Section 2m.4.1. All other electric light and power compeznies shall
determine their ligbility for pavment of tax under these rules exciusively under Section
20.

2m. 4.1 1If for taxable months beginning on_gr sfter Juns 1, 1885,
liability for tax under Secticn 2o of this Article is equal to or greater than the sum of
the power company’s ljability for payment of tax under Section 2d.3.3 and this
Section, then the company shall pay the tax due under Section 20 and not the tax due
under Section 2d.3.3. 1f tax lability under Section 20 is lass, then the tax shall be
pzid under Section 2d.3.3 and this Section and the tax due under Section 2o shall not

be paid.

2m.4.2 The provisions of this Section shall expire and become null and
void for taxable vears beginning on or after Januarv 1, 1598, Notwithstanding this
Section or anv other provision of Chapter 11 of the West Virginia Code to the
contrary, an electric light and nower company that generates and produces power in
this State shall continue to be deemead to be an "industrial taxpaver"” for purposes of
W, Va, Code § 11-13D0-2(b)(8), and gross inceme of an_sglectric_light and power
cempany from the generation and production of power in this State and sales and
demand charges for electric power sold in this State shall continue to be deermed
"gross income of the business subiect to tax under Article thirteen of this Chapter”
for purposes of W. Va, Code § 11-23-17(b), all to_the extent of and in accordance
with the law in effect immediately preceding June 1, 1895,

§ 110-13-2n. Business of Generating or Producing or Selling Electric Power;
Exemptions; Rates.

2n.1 Rate of tax. - Until June 1, 1988, upon every person engaging or
continuing within this State in the business of generating or producing electricity for
sale, profit or commercial use, either directly or indirectly through the activity of
others, in whole orin part, orin the business of selling electricity to consumers, orin
both businesses, the tax due under W. Va. Code § 11-13-2n shall be equal to:

2n.1.1 Fwererths—eents—$0620 Twenty-six hundredths of one cent
{8.0026) times the kilowatt hours of net generation available for sale that was
generated in this State by the taxpayer during the taxable year. This rate shall be five
hundredths cents ($.0C05) times the kilowatt hours of net generation available fer
sale that was generated in this State by the taxpayer and scld to a plant of a
customer engaged in manufacturing activity if the contract demand at such plant
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location exceeds two hundred thousand kilowatts per hour per year or if the usage at
such plant location exceeds two hundred thousand kilowatts per hour in a year. Tax
due under W. Va. Code § 11-13-2n for any person generating electric power and an
alternative form of energy at a facility located within this State substantially from gob
or other mine refuse shall be five hundredths cents ($.0C08) times the kilowatt hours
of net generation or production available for sale. The measure of tax under this
paragraph shall be total kilowatt hours of net generaticn available for sale that was
generated or produced in this State by the 1axpayer aefterFebruary28—+888; during
the taxable vear regardless of the place of sale or use, or the fact that transmission
may be made to points outside this State.

2n.1.2 Féfteenhundrodthseents 860645+ Nineteen hundredths of one
cent {$ .0019) times the kilowatt hours of electricity scld to consumers in this State
that were not generated or produced in this State by the taxpayer. The rate shall be
five hundredths cents {$.0008) times the kilowatt hours electricity not generated in
this State by the taxpayer which is sold to a plant in this State of a customer engaged
in manufacturing activity if the contract demand at such plant lecation exceeds two
hundred thousand kilowatts per hour per year or if the usage at such plant location
exceeds two hundred thousand kilewatts per hour in a year. The measure of tax
grde— W Ve Cede5—1113-2niaH2 shall be the total kilowatt hours of electricity
sold to consumers in this State during the taxable year, that were not generated or
produced in this State by the taxpayer, 10 be determined by subtracting from the total
kilowatt hours of electricity sold to consumers in the State during the taxable year,
the net kilowatt hours of electricity generated or produced in the State by the

taxpayer during that year.—ProvidedThetforcalondaryear 880 the-measure-oftax
[P . [P . H H - -~

ST

2n.1.3  The West Virginia Public Service Commission shall, upon
application of a public utility, allow an immediate pass-through to_the utility’s

Lecgislature during its third extraordinary session, 1990, in the tax imposed by W, Va.
Code § 11-13-1 et seq. unon electricity generated or produced in this State and sold

to consumers in this State and upon electricity not generated or produced in this State
that is sold to consumers in_this State.
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2n.2 Exemptions. - The provisions of W. Va. Code § 11-13-2n shall not apply
to:

2rn.2.1 Kilowatt hours of electricity generated and sold, or purchased
and resold, by a municipally owned plant.

2n.2.2 Kilowatt hours of electric power that are separately metered and
consumed in an electrolytic process for the manufacture of chicrine.

2n.2.3 Kilowatt hours of electric power that are separately metered and
consumed in the manufacture of ferroallcy. As used in this Section, the term
"ferroalloy" means any of the various alloys ¢f iron and cne or more other elements
used as a raw material in the production of steel but shall not include electric power
used in the production of steel.

2n.2.4 The full economic benefits provided to the taxpayer by ¥W—Vve-
Cede-55—1d32nibi24and<{3+ Sections 2n.2.2 and 2n.2.3 shall be passed on to the

manufacturer of the chlorine or ferroalloy.

2n.3 Credit. - Any person taxable under W. Va. Code §8 11-13-2n{a){2) shall
be allowed a credit against the amount of tax due under that Section for any electric
power ganeration taxes paid by the taxpayer with respect to the generation of such
electric power to the state in which such power was generated or produced. The
amount of credit alicwed shall not exceed the tax liability arising under W. Va, Code
& 11-13-2n(a)(2) with respect to the sale of kilowartt hours of such power in &
regulated transaction in this State when that same kilowatt hour was taxed by the
state of generation

2n.4 Transition rule. - Until June 1. 1995, beginning March 1, 1282, electric
light and power companies shall determine their liability for payment of tax under W,
Va. Code §§ 11-13-2n, 11-13-2d and 11-13-2m. If for taxable months beginning on
or after March 1, 1983, liahility for tax under W. Va. Code § 11-13-2n is equal to or
greater than the sum of the power company’s liability for payment of tax under W.
Va. Code §8 11-13-2d{a){3) and 11-13-2m, then the company shall pay the tax due
under W. Va. Code § 11-13-2n and not the tax due under W, Va. Code 8% 11-13-
2d{@i(3) er 11-13-2m. If tax liabillty under W, Va. Code § 11-13-2n is less, then tax
shall be paid under W. Va. Code §§ 11-13-2d{a}{3) and 11-13-2m, as applicable, and
the tax due under W, Va. Code § 11-13-2n shall not be paid. The provisions of this
Secticn of these regulations shall expire and become null and void for taxable years
beginning on or after January 1, 1998,
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2n.5 Termination Date. - Beginning June 1. 1995 and thereafter, electric light
and power companies shall not determine their tax liability under this Section.

§ 11-13-20. Business of generating or producing or selling electricity on and after
June 1, 1995; definitions: rate of tax.

20.1 Definitions. - As used in this Secticn:

20.1.1 "Average four-year generation” is_computed by dividing by four
{4) the sum of a generating_unit’s net generation, expressed in kilowatt hours, for
calendar vears 1991, 1282, 1993, and 1294, For anv generating unit which vwas
newly instalied and placed inte commercial operation after January 1, 1891 and prior
to the effective date of this Section, June 1, 1995, "average four-vear generation”
is computed by dividing such unit’s net generation for the period beginning with the
month_in which the unit was placed into commercigl operation and ending with the
month preceding the effective date of this Section by the number of months in_such
period and multiplving_the resulting amount by twelve (12) with the result being a
representative twelve-month average of the unit’s net generation while in an
operational status.

2c.1.2 "Capacity factor”" means a fraction. the numerater of which is
average Tour-vear generation and the denominator of which is the maximum possible
annual generation.

‘ Z20.1.3 "Generating unit” means a_mechanical apparatus or structurs
which through the operation of its component parts is_capable ¢of generating or
producing electricity and is reaularly used for this purposs.

20.1.4 "Inactive resarve” means the removal of & generating unit from
commercial service for a period_of not less than twelve (12} consecutive months as
a result of lack of need for asneration from the generating unit or as a result of the
requirements of State or federal law or the removal of a generating unit from

commercial service for any pericd &8s a result of any physical exigency which is
bevond the reasonable control of the taxpaver.

20.1.5  "Maximum possitle annual gensaration” mezans the product,
expressed in kilowsatt hours, of official capability times 8760 hours [i.e., the number
of hours in a vear.]
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20.1.6 "Official capability” means the namerplate capagity rating of a
generating unit expressed n kilowatts,

20.1.7 "Pesking unit" means a generating unit designed for the limited
purpese of meeting peak demands for electricity or filling emergency eslectricity
requirements.

20.1.8 "Retired from service” or "retiring from service” means the
removal of a generating unit_from_commercial service for a pericd of at least tweive
{12) consecutive months with the intent that the unit will not thereafter be returned
to_sctive service.

20.1.9 "Taxable generaiing capacity' means the product, expressed in
kilowatts, of the canacity factor times the official capability of a generating unit, [i.e.,
average four-vear generation in kilowsatt hours + 87860 hours] subiect to the
modifications set forth in Sections 20.3.2 [new generating unitsland 20.3.3 [neakin
units]. Taxable generating capacity is the measure of tax under Section 20.

20.1.1C "Net generation” for a variod means the "kilowatt hours of net
generation available for sale that was aqensrated or produced in this State” by the
generating unit during such period less the following adiustments:

20.1.10.1 Twenty-one twenty-sixths (21/26 or .8077) of the
kilowatt hours of elaciricity generated at the generating unit and sold during such
period to a plant location of 2 customer engaged in manufacturing sctivity if the
contract demand at such plant location exceeds 200,000 kilovwatts per hour in a vear
or where the usage at such plant location exceeds 200,000 kilowatts per hour in &

year;

20.1.10.2 Twenty-one twenty-sixths {(21/26 or .8077) of the
kilowatt hours of electricity produced or generated at the generating unit during such
pericd by any person producing electric povwer and an alternative form of energy at
a facility located in this State substantialiv from gcb or other mine refuse;

20.1.10.3 The total kilowatt hours of electricity generated at the
generating unit exempted from tax during such period by Sectiorn Zn.2.

20.1.10.3.1  Taxpavers paving under Seciion 20 who
received anv of these exemptions in calendar vears 1891 throuah 19884 receive the
axemption under Section 2o automatically when they calculate their "average four-
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vear generation” values for calendar vears 1991 through 1994, Therefore, no
additional exemption is aliowable for kilowatt hours generated in calendar years after
1984.

20.1.11 "Net generation” for a period shall not be reduced by company
use, line loss or any other use or loss or deduction, except station_use, as defined in

Section 1a.

20.2 Rates of tax. - Upon every person endaaging or continuing within this
State in_the business of generatina or producing electricity for sale, profit or
commercial use either directly or indirectly through the activity of others, in whole or
in_part, or in the business of selling electricity toc consumers, or in both businesses.
the tax imposed by Section 2 shall be equal to:

20.2.1 Fortaxpavers who_generate or nroduce efectricity for sale, profit
or commercial use, the product of $22.78 multiplied by the taxable generating
capacity of each generating unit in this State owned or leased by the taxpaver,
subiect to the modifications set forth in Section 20.3: Provided. That with respect to
gach generating unit in this State which has installed 2 flus gas desuifurization
system, the tax imposed by Section 2 of this Article shall, on and after January 31,
1996, be eqgual 1o the nroduct of $20.70 cents multiplied by the taxable generating
capacity of the units, subject to the modificetions set forth in Section 20.3: Provided,
however That with respect to kilowatt hours sold to or used by a plant location
engaged in manufacrturing activity in which the contract demand at such planilocation
exceeds 200,000 kilowatts per hour per vear or if the usage at such plant location
exceeds 200,000 kilowatts per hour in a vear, in no event shall the tax imposed by
this Article with respect to the sale or use of such electricity exceed five hundredths
of one cent (.05 ¢) times the kilowatt hours sold to or used by a piant engaged in such
a manufacturing activitv: and,

20.2.1.1  Taxpavers with a flue qgas desulfurization system
installed as of January 31, 1996 shall file & separate return at the new rate for that
one (1) dav, together with their return for January at the old rate reflecting only the
previous consecutive thirty (30) davs.

20.2.2 Fortaxpavers who sell efectricity 1o consumers in this State that
is not generated or produced in this State by the taxpaver, nineteen hundredths of one
cent (.19¢) times the kilowatt hours of glectricity sold to consumers in this State that
were not generated or preduced in this State by the taxpaver, except that the rate
shall be five hundredths of one cent (L0B¢) times the kilowatt hours of electricity not
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generated or produced in this State by the taxpaver which is sold 1o a plant location
in this State of a customer enaaged in manufacturing activity if the coniract demand
at such plant location exceeds 20C.000 kilowatts per hour par vear or if the usage at
such plant location excasds 200,000 kilowsatts per hour in g year. The measure of
tax under this Section 20.2.2 shall be equal 1o the total kilowatt hours of electricity
sold to consumers in the State during the taxable vear, that were not gengrated or
produced in this State by the taxpaver, 1o ba detaermined by subtracting frem the total
kilowatt hours of electricity sold to consumers in_the State the net kifowatt hours of
electricity generated or produced in the State by the taxpayer during the taxable vear.
The provisions of this Séctior 20.2.2 shall not apnly to those kilowatt hours exempt
under Section 2n.2. Anv nerson taxable under this Section 20.2.2 shall te allcwed
a credit against the amount of tax due under this Section 20.2.2 for any electric
power generation taxes or a tax similar to the tax imposed by Section 20.2.1 paid by
the taxpaver with respect to such electric power to the state in which such power
was generated or produced. The amount of credit allowed shall not exceed the tax
liability arising under this Section 2¢.2.2 with respect 1c the sale of such power.

20.2.3 Taxpavers subject to two or more rates shall segregate thelr
averace four-vear generation by 1ax category.

Example.

A companv’s total net aensaration for calendar vears 1991
through 12884 is 5 billion kilowatt-hours, of which 2.2
billion kilowestt-hours wers subject to the lower rate for
large_customers {i.e., 200,000 kilowatts per hour per vear!
and for power generated from _acb or other mine refuse.
Taxable generating capacity at the lower rate {($4.38)
would be 251.141.55 kilowatts {i.e., 2.2 billion kilowatl-
hours = 8,780 hours.) Texable generating capacity at the
reqizlarrate ($22.78) would be 319,634.70 kilowatts {i.e.,
2.8 billion kilowatt hours = 8760 hours.)

20.3 The fellowing provigsions are anplicable to taxpavers subject to tax under
Section 20.2.1: '

20.3.1 Retired units: inactive reserve. - If a generating unit is retired
from service or nlaced in inactive reserve, a taexpaver shall not be liable for tax
computed with respect 1o the taxable generating capacity of the unit for the period
that the unit is inactive or retired. The taxpaver shall nrovide writtean notice to the
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Joint Committes on Government and Finance and to the Tax Division, as well as to
anyv other entity as mav be otherwise provided by law, eighteen (18) months prior to
retiring anvy generating unit frem service in this Siate.

20.3.1.1 Units removed from commercial oparation for less than
twelve (12) consecutive months are neither retired from service nor in an inactive
reserve status, and are taxable without proration or allocation pursuant to Seciion

20.3.5. _

20.32.1.2 Failure to provide notice may result in liability for tax for
months in which notice was required.

20.3.2 New generating units. - f 2 new generating unit, other than a
peaking unit, is placed in initial service on or after June 1. 1995, the generating unit’s
taxable generating capacity shall equal forty percent (40%] of the cfficial capability
of the unit,

20.3.3 Peaking units. - If a peaking unit is placed in initia] service on
or after June 1, 1995, the generating unit’s taxable generating capacity shall egual
five percent (5%) of the official capability of the unit,

20.3.4 Transfers of interests in generating units. - If & taxpaver
acquires an interest in a generating unit, the taxpaver shall include the computation
of taxable qenerating capacity of said unit in the determination of the taxpaver’s tax
liability as of the date of the acguisition. Conversely, if 2 taxpaver transfers an

interest in a generating unit, the taxpnaver shall not for periods thereafter be liable for
tax computed with respect o the taxable generating capacity of such transferred unit.

20.3.5 Proration, allocation. -

{a) It being the intent of the Lecqislature to prohibit multiple taxation of the
same taxable generating capacity, taxes shall be equitably {1} prorated for the taxable
vear in which a generating unit is first nlaced in service, retired or placed in inactive
reserve, or in which a taxpaver acquires or transfers an interest in & generating unit;
(2) allocated and reallocated with respect 1o adiustments to net generation: and {3)
allocated among multiple taxpavers with interests in a single generating unit.

(b) To nrovide for an orderly transition with respect to the rate- making effect
of this Section, those electric light and power companies which, as of June 1, 1995,

are permitted by the West Virginia Pubiic Service Commission 1o_utilize deferred
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accounting for purposes of recovery from ratepavers of any portion of Business and
Occupation Tax expense under W. Va. Code § 11-13-1 et seq. and these rules shall
be permitted, until such time that action pursuant to a rate application or order of the
Commission provides for appropriate alternative rate-making treatment for such
expense, 1o recover by means of deferred accounting the tax expense imposed by this
Section to the extent that the tax expense imposed by this Section exceeds the [svel
of Business and Occupation Tax allowed in rates as of March 11, 19805,

20.3.5.1 When calculating the average four vear generation for
a agenerating unit first placed in_service after January 1, 1981 and prior to June 1,
1894 retired or placed ininactive reserve: or in which a taxpayer acquires or transfers
an interaestin the generating unit, net generation (including adiustments) for the month
in_which such event occurs on a day other than the first day thereof shall be
computed by dividing net generation during that month by the number of days in that
month in which such generation occurred, and multiplving the resulting amount by the
total number ¢f davs in that month.

20.3.8.2 The amount of tax lighilitvy amona rmultiple taxpavers
with interests in a single generating unit shall be allocated between them in direct
pronortion to the percentage interest ownad by each taxpayer.

20.3.5.3 When a taxpaveracguires an interest in a generating unit
on anv date other than the first day of the menth, the acguiring taxpaver is liable for
tax only for those deoys of the month in which it owns such interest. The tax liability
for_such month is allocated betwgen acgquiring and transferring taxpayers by
muitiplving taxable generating capagcity for the entire month by a fraction, the
numerator of which is the number of days during the month the taxpaver cwned such
interest, and the denominator of which is the total number of days in the month. For
tax purposes the interest transferred shall be deemed to have been owned for the

entire day on which the transfer occurred.

20.3.6 Electricity generated by manufacturer or affiliate for use in
manufacturing activity. - When slectricity used in & manufacturing activity is
generated in this State by the person who owned the manufacturing facitity in which
the electricitv is used and the electricity generating unit or units producing_the
glectricity_ so used are owned by such manufacturer, or by a member of the

manufacturer’s controlled groun, as defined in Section 267 of the Internal Revenue

Code of 1986, as amended, the generztion of the electricity shall not be taxable under

W. Va, Code § 11-13-1 et sec. and these rules.  Any electricity ggnerated or
produced at the aenerating unit or units which is sold or used for purposes cther than
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in the manufacturing activity shall be taxed under this Section and the amount of tax
pavable shall be adiusted to be equal to an amount which is proportional 1o the
electricity sold for purposes other than the manufaciuring activity. -

20.4 Beoinning June 1, 1985, electric light and power companies that actually
paid tax based on the provisions of Secticn 2d.3.3 or 2m as then in effect for gvery
taxable month in 1994 shall determine their ligbility for pavment of tax under W. Va.
Code § 11-13-1 et seq. and in accordance with Sections 20.4.1 and 20.4.2 below.
All other electric light and nowsar companies shall determins their jability for payment
of tax exclusively under this Section beginning June 1, 1295 and thereafter.

Z20.4.1 If for taxable months beginning gn or after June 1, 1995, liability
for tax under Section 20 is equal to or grester than the sum of the power company’s
liability for payment of tax under Sections 2d.3.3 and 2m, then the company shail pay
the tax dues under Section 20 and not the tax due under Sections 2d and Zm. [f tax
liability under this Section is less, then the tax shaEt be paid under Sections 2d and 2m

and the tax due under this Section shall net be Daxd

20.4.2 Notwithstanding Section Z2o.4.1, for taxable yvears beginning on
or after Januaryv 1, 1998, all electric light and power companies shall determine their
liabilitv for payment of Business and Cccunation tax exclusively under this Section 20.

8 110-13-3. Exemptions.

3.1 Monthly exemptions from tax. - Each taxpayer shall be granted an
exempticn in every case of forty-one dollars and sixty-seven cents ($41.67) per
month of tax computed under the business and occupation tax law. From the total
taxes due the monthly exemption of forty-one dollars and sixty-seven cents ($41.67)
per month is deducted. fnasmuch as the law grants each person a monthly exemption
of forty-one dollars and sixty-seven cents ($41.67) per month, only one aAfga
exemption per tax period can be c!almed even though such person may conduct more
than one business.

3.2 Business exempt by specific statutes.

3.2.1 Public service district for water and sewage services. Public
service districts for wataer and. sewage services organized in compliance with the
provisions of W. Va. Code §.16-3-1 et seq., entitled, "Public Service Districts for
Water and Sewage Services," are exempt frcm the payment of the business and
occupationtax. Thisis an exemption provided by specific statute and Is only available
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to those public service districts that have complied with ail the requirements as set
forth in the afcrecited provisions of the Code.

3.2.2 Municipal waterworks. - Waterworks in the State of West
Virginia which are organized by & municipal cerporation in compliance with the
provisionof W. Va. Code § 8-12-1 gt seq., entitled, "Waterworks," are exempt from
the payment of the business and occupation tax. This is an exemption provided by
specific statute and is oniy available to those municipal waterworks that have
complied with all requirements as set forth in the aforecited previsions of the Code.

3.2.3 DMunicipal combined waterworks and sewage systems. -
Waterworks and sewage systems in the State of West Virginia which are organized
or operated by a municipal corporation in compliance with the provisions of W. Va.
Code § 8-13-1 et seq., entitled Combined Waterworks and Sewage Systems, are
exempt from the payment of the business and occupation tax. This is an exemption
provided by specific statute and is only available tc those municipal waterworks and
sewage systems thai have complied with all the regquirements as set forth in the
aforecited provisions of the Code.

3.2.4 Municipal and sanitary district sewage works. - Sewage works
in the State of West Virginia which are organized or cperated by any municipal
corporation or sanitary district in compliance with the provisions of W. Va. Code § 16-
13-1 et seq., entitled, "Sewage Works of Municipal Corporations and Sanitary
Districts”, are exempt from the payment of the business and occupation tgx. This is
an exemption provided by specific statute and is only available 1o those sewage works
of municipal corporations and sanitary districts that have complied with all the
requiremants as set forth in the aforecited provisicns of the Code.

& 110-13-3a. Reserved For Future Use.

&8 110-13-3b. Reserved For Future Use.
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§ 110-13-3c. Tax Credit for Business [nvestment and Jobs Expansion. - There shall
be allowed as a credit against the B&O tax imposed under W. Va. Code § 11-13-1 et
seq., the amount determined underW. Va. Code § 11-13C-1 et seq.. relating to B&O
tax credit for business investment and jobs expansion.

§ 110-13-3d. Tax Credit for Industrial Expansion and Industrial Revitalization and
Eligible Research and Development Projects. - There shall be allowed as a credit
against the B&O tax impcsed under W. Va. Code § 11-13-1 et seqg., the amount

industrialexpensionand industrial revitalization, and gligible resegrch and development
proiects.

& 110-13-32. Tax Credit for Coal Loading Facilities.

3e.1 There shall be allowed as a credit against the B&O tax imposed under W,
Va. Code § 11-13-1 et seqg., the amount determined under W. Va. Code § 11-13E-1
et seq.. relating to tax credit for new or expanded or revitalized coal [cading facilities.
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§ 110-13-3f. Tax Credit for Reducing Electric and Natural Gas Utility Rates for Low-
Income Residential Customers.

3f.1 There shall be allowed as a credit against the B&Q tax imposed under W.
Va. Code § 11-13-1 et seq., the cost of providing electric or natural gas_utility
service, or hoth, at reduced rates to qualified low-income rasidential customers which
has not been reimbursed by any other means.

£ 110-13-4. Computation of Tax; Payment.

4.1 Except for those amounts due under W. Va. Code § 11-13-2e, the taxes
levied under W. Va, Code § 11-13-1 et seq. shall be due and payable &s follows:

4.1.1 Fortaxpayers whose estimated tax under W. Va. Code 8 11-13-1
et seq. exceeds one thousand doliars ($1,000) per month, the tax shall be due and
payable in monthly installments on or before the last day ¢f the month following the
month in which the tax accrued. Each such taxpayer shall, on or before the last day
of each month, make out an estimate of the tax for which he is liable for the
preceding month, sign the same and mail it together with a remittance, in the form
prescribed by the Tax Commissioner, of the amount of tax to the Office of the
Commissioner: Provided, That the installment payment otherwise due under this
Section on or befere June 30th each year shall be remitted to the Tax Commissioner
on or before the June 15th each vear, beginning June 15, 1988. In estimating the
amount of tax due for each maonth, the taxpayer may deduct one twelfth {1/12th] of
any applicable tax credits allowable for the taxable year and one twelfth (1/12th) of
the total exemption allowed for such.

4.1.2 For taxpayers whose estimated tax under W. Va, Code § 11-13-1
el seq. does not exceed one thousand dollars ($1,000) per month, the tex shall be
due and payable in guarterly installments within one {1) month from the expiration of
each quarter in which the tax accrusd. Each such taxpayer shall, within one (1)
month from the expiration of each guarter, make out an estimate of the tax for which
he is liable for such guarter, sign the same and mail it together with a remittance, in
the form_prescribed by the Tax Commissioner, of the amount of tax to the Office of
the Commissioner. {n estimating the amcunt ¢f tax due for each quarter, the taxpayer
may deduct one fourth {1/4th) of any applicable tax credits allowabie for the taxable
year and one fourth {1/4th) of the tctal exemption allowed for such year.

4.1.3 When the total tax for which any person is ligble under W. Va.
Code 8 11-13-1 et sgq. does not exceed two hundred dollars {$2C0) in any year the
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taxpayer may pay the same quarterly as afcresaid, or, with the consent in writing of
the Tax Comrmssmner at’ the end of the month next following the cicse of the tax
year.

4.1.4 The above provisions of this Saction notwithstanding, the Tax
Commissioner, if he deems it necessary to ensure payment of the tax, may require the
return and payment under thlS Section for periods of shorter duration than those
prescribed gbove,

4.2 Taxpayers owing taxes on amounts due under W, Va, Code § 11-13-2e
shall, on or before the twentieth {20th) of each month in which such tax is due and
payable, make out an estimate of the tax for which the taxpayer is liable during the
period for which the amount is due, sign the sameand mail it together with &
remittance, in the form prescribed by the Tax Commissioner, of the amount of tax to
the Cffice of the Commissioner.,

4.2.1 The amcunt of tax due under W. Va. Code § 11-13-2e shall be
due and payable in monthly installiments on or befare the twentieth (20th) day of the
month following the month in which the tax accrued. Estimated tax due under W, Va.
Code § 11-13-2e shall be calculated based on the actual number of dekatherms of gas
injected or withdrawn from a gas storage reservoir during the month in which the tax
accrued. Provided, That for taxable years beginning on or after April 6, 1888, tax due
under W. Va. Code § 11-13-2e shall be calculated based on the actual net number of
dekatherms of gas irjected or net number of dekatherms of gas withdrawn from a gas
storage reservoir during each month. Estimated tax due under W. Va. Code § 11-13-
2e may not be arrived at by averaging cut an estimated cor actual yearly total. In
estimating the amount of tax due each month, the taxpayer may deduct one twelfth
{1/12th} of any applicable tax credits aliowable for the taxable year and one twelfth
{(1/12th) of the total exemption allowed for such year,

4.2.2 For taxpayers whose estimated tax due as calculated under
Section 4.2.1 of these ragulations is less than one thousand dollars ($1,000) in each
month of a quarter, the taxpayer may elect 1o make a quarterly installment payment
in lieu of the monthly installment, due and payable on the twentieth (20th) day of the
month following the quarter in which the tax accrued. !n estimaiing the amount of
tax due for each quarter, the taxpayer may deduct one fourth {1/4th} of any applicable
tax credits allowable for the taxable year and one fourth {1/4th) of the total exemption
allowed for such year. Should the taxpayer have a monthly estimated tax due of over
one thousand dollars {$1,000) prior to deducting the allowable credit and exemption
deducticns for that month, then all previous monthly installments shell be retroactively
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due and payable at the time they would have otherwise been due and payable under
Section 4.2.1 of these regulations, subject to interest and additions.

4.2.3 For taxpayers whose total tax due under W. Va. Code § 11-13-2e
does not exceed two hundred dollars ($200) in any year, the taxpayer may pay the
same quarterly or monthly as aforesaid, or with the consent in writing of the Tax
Commissioner, on the twentieth {20th) day of the month next following the close of
the tax year. :

4.2.4 The above provisions of this Section notwithstanding, the Tax
Coemmissioner, if he deems it nacessary to insure payment of the 1ax, may require the
return and payment under this Section for periods of shorter duration than those
prescriped above.

§ 110-13-5. Return and Remittance by Taxpavyer.
5.1 Annual return.

5.1.1 Every taxpayer shall, on or before the expiration of cne {1) month
after the end of the tax vear, file 2 business and occupation tax return for the entire
taxable year. Said return must show the gross proceeds of sales, gross income of
business or other measure of tax in dekatherms, kilowatts or kilowatt hours, as
appropriate, and the taxpayer must compute the amount of tax chargeable against
him. Such return must be signed by the taxpavyer.

5.1.2 Forataxpayer maintaining records and paying taxes on a calendar
year basis, the annual return is due on or before January 31 of the following year.
The annual return is filed at the closa of the taxable year and replaces the fourth {4th)
quarterly estimate. The annual return is a recompilation cf the three (3) quarterly
estimates and the fourth (4th) quarter’s business. [t provides a medium for making
such adjustments on the quarterly estimates as may be necessary.

5.2 Extension of time.

5.2.1 Any taxpayer desiring an extension of time for filing his annual
business and occupation tax return must make such request In writing to the Tax
Bepartrrent Division. The request must be postmarked before the due date of the
return and must state the reason for such reguest and the period of extension
required. The taxpayer will then be advised in writing as to whether or not such
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extension is granted. No extension shall be granted for & pericd of time longer than
ninety {90) days from the due date of the annual return.

5.2.1.1 The written request for an extension of time_shall be
sigred by the taxpayer if made by an individual, or by the president, vice president,
secretary or treasurer of a corporation if made on behalf of a corporation. |f mace on
behalf of a partnership, joint venture, association, trust, or any other group or
combination acting as a unit, any individual delegated by such firm, copartnership,
joint adventure, association, trust or any other group or combination acting as a unit
shall sign the written reguest for an extension ¢f time on behalf of the taxpayer.

5.2.2 No extension of time may be granted for filing of monthly or
quarterly astimated returns. '

§§ 110-13-6 through 110-13-8. Reserved for Future Use.

§ 110-13-9. Tax Year and Method of Accounting.

a.1 Taxable vear. - For purposes of the B&O tax imposed under W, Va. Code
§ 11-13-1 et sec., a taxpaver’'s taxable vear shall be the same as the taxpaver’s
taxable vear for federal income tax purpeses.

9.2 Method of accounting. - A taxpaver’s method of accounting under this .

article shall be the same as the taxnaver’s method of accounting for federal income
tax purposes. In the absence of any_method of accounting for federal income tax
purposes, the tax under this article shall be compuied under such method that in the
opinion of the Tax Commissicner clearly reflects such income,

9.3 Adiustments. - In computing a taxpaver’s liability for tax for any taxable
vear under a _method of accounting different from the method under which the
taxpaver’s liability for tax under this article for the previcus vear was comouted, there
shall be taken into account those adjustments which are determined bv the Tax
Commissioner 1o be necessarv solely by reason of the change in order 1o prevent
amounts from being duplicated or omitted.

§ 110-13-27. General Procedure and Administration.
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Each and every provision of the "West Virginia Tax Procedure and
Administration Act"” set forth in W, Va, Code § 11-10-1 et sea. shali applv to the tax
imposed by W. Va. Code § 11-13-1 et seq. with like effect as if said act ware
applicable only to the tax imposed by W, Va. Code § 11-13-1 et seq. and were set
forth in extensqg therein. -
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STATEMENT OF EMERGENCY RULE

Committee Substitute for House 'Bill 2267, effective March 11,
1885, enacted West Virginia Code § 11-13-20. Section 11-13-
20(c) (8) reguires that certain aspects of the rules relating to
that Section be filed as emergency rules. As the subject matter of
Section 11-13-2c(c) (6) cannot leogically and reasconably be separatad
from the remainder of the rule, the entire rule is being filed as

an emergency rule.




STATEMENT CF CIRCUMSTANCES

Committee Substitute for House Bill 2267, effective March 11,
1995, amended ATrticle 13, Chapter L1 of the West Virginia Code, the
Business and Cccupation Tax. ~The Bill regulres the filing of an

emergency rule.




APPENDIX B

FISCAL NOTE TFTOR PROPOSED

RULES

Interpretive

Procedural

Rule Title: Business and Occupation Tax
Type of Rule: . X Legislative

Agency: State Tax Division

Address: P.0O. Box 1005

Charleston,

WY

55324-1005

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR '
INCREASE | DECREASE | CURRENT NEXT THEREAFTER
ESTIMATED TOTAL $ $ $ $
COST
PERSONAL C C C 0] 0
SERVICES
CURRENT EXPENSE C C C 0 0
REPATIRS & C 8 C 0 0
ALTERNATIONS
EQUIPMENT 0 Q c 0 0
OTHER o} 0 o} 0 0
2. Explanation of above estimates:

The amendments to the Rule should have no impact on Division

expenses.

3. Objectives of these rules:

Explain and clarify amendments to Article 13,

Chapter 11 of

the West Virginia Code which result from Commlittes Substitute for

House Bill 2267.




Rule Title: Business and Occupation Tax.

4. Explanation of Overall Ecconomic Impact of Proposed Rule.
A. Economic Impact on State Government.
There sheuld be nec impact other than that
envisicned with the passage c¢f Committee
Substitute for H.B. 2267.

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

There should be nc impact other than that
envisioned with the passage of Committee
Substitute for H.B. 2267.

c. Economic Impact on Citizens/Public at lLarge.
There should be no impact other <{than that

envisioned with the passage of Committee
Substitute for H.B. 2267.

Date: June 2z, 1995

Signature of Agency Head or Authorized Representative

YLl A Mep L

Jamess H. Palge
Secretary of Tax and Revenue,
State Tax Commissioner




DATE: June 23, 1995
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FRCM: State Tawx Division

LEGISLATIVE RULE TITLE: Business and COccupatlion Tax

1. Date of Filing: June 23, 1995

2. Statutory authority for promulgating emergency rule:

W. Va. Code §§ 11-310-5 and 11-13-2o(c) (6} .

3. Date of filing of preposed legislative rule: June 23,
1995. ' :
4. Dces the emergency rule adopt new language or does 1t

amend or appeal a current legislative rule:

Yes L L T

5. Has the same or similar emergency rule previously been
filed and expired?

No.

6. State, with particularity, those facts and circumstances
which make the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfare.

N/A

7. If the emergency rule was promulgated in order to conmply
with a time 1limit established by the Code or federal
statute or regulation, cite the Code provision, federal
statute or regulation and time limit established therein.

W. Ya. Code § 11-13-20(c)(5) reguires the filing of an
amergency rule.
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EMERGENCY RULE TITLE: Internaticnal Fuel Tax Agreement

8.

State, with particularity, those facts and circumstances
which make the emergency rule necessary to prevent
substantial harm to the public interest.

N/A
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BUSINESS AND OCCUPATION TAX

£ 110-13-1. General.

1.1 Scope. - These legislative rules explain and clarify the West Virginia
Business and Cccupation Tax, W. Va. Code § 11-13-1 et seq. These legislative rules
are intended to repeal and reenact 110 C.S.R. 13.

1.2 Authority. - W, Va. Code §§ 11-10-5 and 28A-3-15.

1.3 Filing Date. - Apri-22-4990

1.4 Effective Date. - Aprib2-3835
§ 110-13-Ta. Definitions.

Ta.1 For purposes of these rules anrdregulatieons—the terms defired-n-Seetlen
teZefthese-regulatiors shall have the meaning given 1o them by this Section, unless

a different meaning is clearly required by either the context in which the term is used
or by specific definition elsevwnere in these rules.

1a.2 Terms defined.

1a.2.1 "Business” includes all activities engaged in or caused to be
engaged in with the cbject of gain or economic benefit, either direct or indirect.
"Business” includes the rendering of gas storage service by any person for the gain
or economic benefit of any person, including, but not limited to, the storage operator,
whether or not incident to any other business activity.

ta.2.1.1 The business and cccupationtax actimposes taxes upen
persons engaged in business. The term "Business” includes al! activities engaged in
or caused 1o be engaged in with the object of gain or economic benefit, either direct
or indirect.

1a2.2.1.2 In determining whether a business is engaged in for
direct or indirect economic gain or benefit, the lack of profit suffered in said activity
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s not relevant; nor is it material that the business was engaged without profit as the
primary motivation.

1a.2.2 "Company use" means that amount of electrical energy,
excluding station use and line loss, used to construct, maintain or operate generation,
transmission, office or other facilities of the taxpayer In West Virginia, used in the
conduct of any electric utility business in West Virginia or any electric energy
generzation business in West Virginia.

1a2.2.3 "Dekatherm” means the thermal energy unit equal to one million
British thermal units (BTU’s) or the egquivalent of one thousand cubic feet of gas
having a heating content of cne thousand BTU’s per cubic foot.

12.2.2.1 For the purpose of calculating the tax imposed upon any
gas storage business, the number of dekatharms of gas injected into or withdrawn
from such a gas storage reservoir during a tax month shall not include:

1a.2.3.17.2a Any gas consumed by a gas storage operation
as fuel for compressors used to pump gas into or out of storage, inciuding gas used
in & recycling operation, whether or not that gas was temporarily placed into storage
prior to its withdrawal for such.use as fuzl; or

1a2.2.3.1.b Any gas used in a recycling operation of the
storage reservoir, '

1a.2.3.2 All other gas injected into or withdrawn from a storage
reservoir shall be included in the number of dekatherms constituting the measure of
the tax base, and such measure shall not be decreased to reflect any loss of gas from
storage or any gas which may escape or otherwise be lost.

1a.2.4 "Ferroalloy” - See Saction 2n.2.

a4 12.2.5 "Gas" means either natural gas unmixed, or any mixture
of natural and artificial gas or any other gas.

Fe—2-5 1a.2.6 "Gas storage operator” means any person who operates
a storage reservoir or provides a storage service as defined herein, either as owner or
lessee. '
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a6 1a.2,7 "Gas storage service” means the injection of gas into a
storage reservoir, the storage of gas for any period of time in a storage reservoir, or
the withdrawal of gas from a storage reservoir. Such gas may be owned by the
storage operatof or any other person.

+a—=+1a.2.8 "Grossincome” means the gross receipts of the taxpayer,
received as compensation for personal services and the gross receipts of the taxpayer
derived from trade, business, commerce or szles and the value proceeding or accruing
from the sale of tangible personal property {real or personal), or service, or both, and
all receipts by reason of the investment cof the capital ¢f the business engaged in,
including rentals, royalties, fees, reimbursed costs or expenses or other emoluments
however designated and including &l interest, carrying charges, fees or other like
income, however denominated, derived by the taxpayer from repetitive carrying of
accounts, in the regular course and conduct of his business, and extension of credit
in connecticn with the sale of any tangible personal property or service, and without
any deductions on account ¢f the cost of property scid, the cost of materials used,
labor costs, taxes, royalties paid in cash or in kind or otherwise, intaerest or discount
paid or any other expenses whatsoever.

Je-8 18.2.9 "Gross proceeds of sales” means the value, whether in
money or other property, actually proceeding from the szale of tangible property or the
providing of services without any deduction on account of the cost of property soid
or expenses of any kind.

4e2-9 12.2.10 "Gross West Virginia electric energy generation" means
the total amount of electric energy produced by a generating staticn located in West
Virginia without reduction for station use, company use, line loss or any other use,
loss or deducticn.

1a.2.71 "inactive reserve.” - See Section Zo.

+e2240 1a.2. 12 "Kilowatt hours of electricity sold to consumers in this
State that were not generated or produced in this State” means total kilowatt hours
of electricity sold to consumers located in West Virginia less net kilowatt hours
generated or produced in West Virginia as defined in Section 1a.2.14 of these
regulationst - ' i C
Fa=2-H4 1a.2.13 "Kilowatt hours of net generation available for sale that
was generated or produced in this State” means gross West Virginia eiectric energy
generation less station use, as defined in_these regulations. "Kilowatt hours of net

Page 3




State Tax Department
Title 110
Series 13

generation available for sale that was generated or produced in this State" shall not
be reduced by company use, line loss or any other use, loss or deduction, except
station use, as defined in these regulations.

Je232 1a.2.14 "Line loss™ means loss of electrical energy by electrical
resistance and electromagnetism cccurring from or in electrical transmission lines or
apparatus between any two points along such transmissicn lines or apparatus.

18.2.15 "Maximum possible annual generation.” - See Section 20.

1243 15.2.16 "Month" or "tax month" means the calendar month.

12.2.17 "Net generation.” - See Section 20,

Fe2-+4 18.2.18 "Net Kilowatt hours generated or produced in West
Virginia" means kilowatt hours of net generaticon available for sale that was generated
or produced in this State, as defined in Section 1a.2.11 ¢f these regulations.

Y245 12.2.12 "Net number of dekatherms of gas injected” means the
sum of the daily injections of dekatherms of gas in excess of the sum of the daily
withdrawals of dekatherms of gas during & tax month,

o236 1a.2.20 "Net number of dekatherms of gas withdrawn" means
the sum of the daily withdrawals of dekatherms of gas in excess of the sum of the
daily injections of dekatherms of gas during a tax month.

1a2.2.21 "QOfficial capability.” - See Section 20.

1a.2.22 "Peaking unit." - See Section 20.

Fe2 17 1a.2.23 . "Person” or the term "company," hersin used
interchangeably, includes any individual, firm, partnership, joint venture, association,
corporation, trust or any other groun or combination acting as a unit, and the plural
as well as the singular number, unless the intention to give a more limited meaning
is disclosed by the context.

de-2-38 18.2.24 "Recycling operation™” means the withdrawal of gas
from a storage reservoirand the subsequent reinjection ¢f gas into the same reservolr
solely for the purpose of regulating the pressure of the storage reservoir or portion
thereof.
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1a.2.25 "Retired from servige.” - See Section 20.

42249 12.2.28 "Sale," "salas" or "selling” includes any transfer of or -
title to property or electricity, whether for money or in exchange for other property.

Ia220 1a8.2.27 "State” or "this State” means the State of West
Virginia.

da22% 18.2.28 "Station” or "generating station” means a station at
which electrical_generators, dynamos or other equipment or apparaius are used to
convert mechanical, chemical, solar, geothermal or nuclear energy into electrical
energy. The term shsall include, but not bce limited to, those generating stations
producing electrical energy by means of coal fired, gas fired, wood fired, gob fired,
coal waste fired, coal refuse fired or waste fired electrical energy generation
technology; and shall also include, but not be limited to, stations producing electrical
energy by means of nuclear fission or fusion, magnetohydrodynamic, fluidized bed
combustion, solar, biomass, wind, fuel cell, steam turbine, fluid turbine, gas turbine,
hydroelectricor pumped-storage hydreelectricelectrical energy generationtechnology.

Fa222 12.2.29 "Station use” or "plant use"” means that amount of
electric energy used by a generating station in the production of electricity and general
operation of the generating station. The term "station use” or "plant use" includes
the energy used for pumping water for purposes of previding stored energy at &
pumped storage hydroelectric plant. "Station use” or "plant use” does not include
company use or line loss.

Fa=23 1a.2.30 "Storage reserveir" means that porticn of any
subterranean sand or rock stratum or strata into which gas is, was or may have been
injected for the purpose of storage pricr to March 1, 1889.

12.2.31 "Stiorazae Utilization Index."” - Sece Secrion 2e.1.

18.2.32 "Taxable generating capacity.” - Sse Section 2o,

12.2.33 "Tax" mezans Business and Occupation Tex imposed pursuant
o W. Va, Code § 11-13-1 ot seq.

de224 18.2.34 "Taxpayer” means any person liable for any tax
hereunder. '
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Fa225 12.2.35 "Taxable year" means the calendar year, or the fiscal
year ending during such calendar year, upeon the basis of which tax liability is
computed under W. Va. Code § 11-13-1 gt seq. "Taxable year” means, in case of a
return made for a fractional part of a year under the provisions of W. Va. Code §
11-13-1 et seq., or under these regulations, the period for which such return is made.

§ 110-13-2. Imposition of Privilege Tax.

22 2.1 Until June 1, 1995, for taxable months or taxable years beginning
after February 28, 1289, there is levied and shall be collected annual priviiege taxes
against the persons, con account of the business and cther activities, and in the
amount to be determined by the application of rates againstvalues or gross income -
as set forth in W. Va, Code §§ 11-13-2d, 11-13-2¢, 11-13-2m and 11-13-2n.

2.2 For taxable months or taxable vears beginning after May 31, 1985, there
is herebv levied and shall_be collected annual privilage taxes against the persons, on
account of the business and other activities, and in the amount to be determined by
the application of rates against the measure of the tax as set forth in Sections 2d, 2e,
2m,. 2n and 2o,

2.3 Sales to affiliates.

2.3.17 In determining value In sales from cne to another of affiliated
companies or persons, or under other circumstances where the relation between the
buyer and seller is such that the gross proceeds from the sale are not indicative of the
true value of the subject matter of the sale, the tax shall be levied upan the fair
market value of the subject matter sold, ccrresponding as nearly as possible to the
gross proceeds which have been or would be realized from the sale of the same or
similar electrical energy, utility service or preducts of like quality or character where
no common interest exists between a buyer and a seller but the circumstances and
conditions, including time and place of sale, are otherwise similar. The term "affiliated
companies or persons” includes but is not limited to "affiliated groups” as defined by
Internal Revenue Code 1504(a) and "parent and subsidiary corporations™ as defined
by W. Va. Code § 11-23-2.
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2.3.2 In determining valug in regard tc szles from one to another of
affiliated companies or gersons, or under other circumstances where the relation
between the vendor and vendee is such that gross proceeds from the sale are not
indicative of the true value of the subject matter of the sale, the fellowing rules shall
be applied in the order stated.

2.3.2.1 Whenever sales are made to affiliates, the value shall
correspond to the gross proceeds from the sale of similar electrical energy, utility
service or products of like guality and character and in similar quantities betwean
persons of no common interest,

2.3.2.2 If there are no sales betwesn parties ¢f no common
interest by which the taxpayer may value his sales to affiliates, the value shall
correspondto the gross proceeds from sales by the taxpayer to nonrelated purchasers
of similar electricat energy, utility service or products of like quality and character and
in similar guantities and shall include all subsidies and bonuses.

2.3.2.3 In the absence of salas of similar electrical energy, utility
service or products as a guide to value, such value may be determined by a cost
basis. . In such cases there shall be included every item of cost attributable to the
particular matter sold, including direct and indirect cverhead, costs. There shall be
added to this total cost the average markup realized by the taxpayer on all electrical
energy, utility service or products sold.

§ 110-13-2d. Public Service or Utility Business,

2d.1 Perscns engaged within this State in certain public service or utility
business are taxable on the privilege of engaging in such businesses and are required
to report the gross income from such business activities under the appropriate
classification on the business and occupation tax form. Only gross income derived
from the supplying of public serwces shall be reported under the public service
clasgsifications.

2d.2 There are certain parsons who are not subject to tax under W, Va. Code
§ 11-13-2d even though such persons may be subject to the control of this State’s
Public Service Commission. These statutorily exempt persons are railroads, railroad
carcompanies, expresscompanies, pipeline companiés, motor carriers, telephone and
telegraph companies and water carriers by steamboat or steamship. Municipally-
owned water companies and municipally-owned electric distribution systems are not
subject to the tax under W. Va. Code § 11-13-2d.
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2d.3 Upon any person engaged or continuing within this State in any public
service or utility business, except railroad, railroad car, exprass, pipeline, telephone
and telegraph companies, water carriers by steamboat or steamship and motor
carriers, the tax due under in W. Va. Code § 11-13-2d shall be equal to the gross
income of the business derived from such activity or activities multiplied by ths
respective rates as follows: .

2d.3.1 Street and interurbanand electric railways, one and four-tenths
percent (1.4%);

2d.3.2 Water companies, four and four-tenths percent {4.4%, except
as to income received by municipally owned water planis;

2d.3.3 Electric light and power companies:

2d.3.3.1 A personwho generates electric power in this State and
then sells that power generation in regulated transactions in this State, shall pay tax
at the rate of four percent (49%) on sales and demand charges derived from the sale
of such power in this State, except as otherwise provided in these regulations. -

2d.3.3.2 A person who sells electric power in this State in
regulated transactions which such person does not generate in this State, shall pay
tax at the rate of three percent (3%) on sales and demand charges derived from the
sale of such power in this State, except as otherwise provided in these regulations,

2d.3.3.3 Notwithstanding the provisions of Sectionsg 2.3.3.1 and
2.3.3.2, if electric power is scld in this State: '

{1) to a plant location of a customer engaged in manufacturing activity and the
contract demand or usage at such plant location exceeds twa_hundred thousand
kilowsatts per hour per year or two hundred thousand kilowatts per hour in a year, then
the rate of'tax on the sales and demand charges derived from such sales shall be two
percent (29%);

(2) to a plant location in this State that consumes such power in an electrolytic
process for the manufacture of chlorine, then to the extent the electric power
consumead in the electrolytic process is separated metered from all other electric
pewer consumed at that location, the demand charges for such power shall be exempt
from the tax imposed by W. Va. Code § 11-13-2;
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{3) to a plant location in this State that consumes such power in the
manufacture of ferroalloy, then to the extent the electric power consumed in
manufacturing ferroalloy is separately metered from all other electric power consumed
at that location, the sales and demand charges for such power are exempt from the
tax imposed by W. Va. Code § 11-13-2; or i

{4) by a municipally owned plant producing or purchasing electricity and
distributing the same, the income it receives from such power shall be exempt from
the tax imposead by W. Va. Code § 11-13-2,

2d.3.3.4 As used inthis Section, the term "ferroalloy” means any
of the varicus alloys of iron and one or more other elements used as a raw material
in the production of steel, but does not include the final production of steel.

2d.3.4 Natural gas companias, four and twenty-nine hundredths percent
{4.28%) on the gross income, except (1) that the sale of natural gas under W. Va,
Code &8 11-13-2d shall be exempt from the 1ax due under W. Va. Code § 11-13-2d
10 the extent that the natural gas is separately metered and is gas from which the
purchaser derives hydrogen and carbon monoxide for use in the manufacture of
chemicals in this State, and the full economic benefit of the exception herein provided
10 the taxpayer shall be passed on to such purchaser of the naturai gas and (2) that
there shall be nc exemption for the sale of any natura! gas from which the purchaser
derives carbon monoxide or hydrogen for the purpose of resale;

2d.3.5 Toll bridge companigs, four and twenty-nine hundredths percent
(4.29%); and

2d.3.86 Upcn all other public service or utility business, two and eighty-
six hundredths percent (2.86%},

2d.4 The measure of this tax shall not include gross income derived from
commerce between this State and other states cf the United States or between this
State and foreign countries. The measure of the tax under this Section shall incluce
only gross income received from the activity of supplying public service.

2d.5 Until June 1, 1295, on and after March 1, 19882, electric light and power
companies shall also determine their liability for payment of tax under W. Va. Code
§8 11-13-2d, 11-13-2m and 11-13-2n. [f for taxable months beginning on or after
the March 1, 1989 liability for tax under W. Va. Code § 11-13-2n is equal to or
greater than the sum if the power company’s liabiiity for payment of tax under W, Va.
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Code §% 11-13-2d and 11-13-2m, then the company shall pay the tax due only under
W. Va. Code 8 11-13-2n. But If tax liability under W, Va. Code § 11-13-2n is less,
then tax_shell be paid under W. Va. Code &% 11-13-2d and 11-13-2Zm and the tax
under W, Va. Code § 11-13-2n shall not be paid. The provisions of this paragrapgh
and patagrash Section 2d.3.3 and-Seetion2¢-5 of this rule shall expire and beceme
null and void for taxable years beginning on or after January 1, 1998,

2d.8 Bedinning June 1, 1985, slactric light and power companias that actually
paid tax based on the provisions of Section 2d.3.3 or Section 2m for every taxable
month in 1984 shall determine their ligbhility for payment of tax in agcordance with
Section 2d.86.1. All other electric light and power companies shzall determine their
iability for payment of tax exclusively under Section 2.

2d.8.1 1f for taxable months beginning on or after June 1, 1985, liability
for tax under Secticni 20 is equal to or greater than the sum of the power ccmpany’s
liability for payment of tax under Section 2d.3.3 and Section 2m. then the company
shall pav the tax due under Section Z¢ and not the tax due under 2d.3.3 and Section
2m. 1f tax liability under Secticn 20 is less, then the tax shall be paid under Section
2d.3.3 and Section 2m_and the tax due under Secticn 2o shall not be paid,

2d.6.2 The provisions of Section 2d.3.3 shall expire and become null
and void for taxable vears beginning on or after Januvary 1, 1998,

§ 110-13-2e. Business of Gas Storage; Eifective Date.

2e.1 Rate of tax. - Until July 1. 1995, upon every person engaged or

continuing within this State in any gas storage business utilizing one or more gas

storage reservoirs iocated wuhm thls State %he—ﬁ%du—e—tﬁé—e—ﬁ—by-%’é%a—eede—é—ﬂ—

#8?‘ he SfeFage SEEFE?GF EF aﬁ,! 8¥hEF EEFSGH “Fe” ded hS’“S”eF Iha-& :EF %85589 e
years-beginnirgeroraftorApsi-6—1389 the tax due under W, Va. Code § 11-13-2e
shall be five cents {.0B) multiplied by either {1} the net numbter of dekatherms of gas
injected into a gas storage reservoir during @ tax month or (2} the net number of
dekatherms of gas withdrawn from a gas storage raservoir during a tax month,
whichever is applicable for that month, whether or not such gas is owned by, or Is
injected or withdrawn for, the storage operator or any other persen; Provided, That
Effective July 1. 1995, the net numbear of dekatherms of gas_injected or the net
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number of dekatherms withdrawn shall not exceed the storage utilization index
defined in_this Section. Faor purposes of this Section, storage utilization means the
utilizetion of storage reservoir, through the c¢peration of existing and functional
facilities available for storage use during the five (5} vear base period ending
December 31, 1984, and the "storage utilization index” shall be the five year average
of taxable dekatherms as _determined for each taxable period of the stated bese

period.

2e.2 Fractional parts of dekatherms. - The number of dekatherms of gas
injected or withdrawn from @ gas storage reservoir shall include fractional parts of
dekatherms to be taxed at the following rates:

2e.2.1 From O up to but not inciuding .2 dekatherms at one cent.
2e.2.2 From .2 up tc but not including .4 dekatherms at two cents.
2e.2.3 From .4 up to but not including .6 dekatherms at three cents.
2e.2.4 From .8 up to but not including .8 dekatherms at four cents.
2e.2.5 From .8 up to and including 1 dekatherm at five cents.

2e.3 Measurement. - At each point where gas may be injected or withdrawn
from gas storage reservoirs located within this State, the taxpayer must install meters
or other appropriate means to determine the number of dekatherms of gas injected
into and withdrawn from storage. In order for gas consumed as fuel or gas for
compressers used to pump gas into ¢r out of storage or used in & recycling operation
1o be'excluded from the gas subject 1o this tax, the operater of a storage facility must
measure the amount of the gas injectad into ¢r withdrawn from storage which is used
as fuel or in the recycling operation.

2e.4 Administration; instalilment payments. - The tax due under W. Va. Code
§ 11-13-2e shall be submitted in accordance with instructions and forms provided by
the Tax Commissioner and shall be administered, collected and enforced as provided
in the West Virginia Tex Crimeg and Penalties Act, W. Va. Ccde 3 11-9-1 et seq; and
W, Va. Code § 11-13-1 et seq., and these regulations promulgated pursuant thereto,
The tax due under W. Va. Code § 11-13-2e shall be remitted in periodic installment
payments as provided in Section 4 of these requlations, except that such payments
shall be remitted on or before the twentieth (20th)} day of the month following the
month or quarter in which the tax accrued.
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2e.5 Notice of retirement from service. - A taxpaver subject to the tax due
under this Section shall provide written notice to the Joint Committee on Government
and Finance and the Department of Tax and Revenue eighteen (18) months prior 1o
the retirement from service of a storage reservoir.

2e.b.1 _rFailure 1o provide notice mayv result in liability for tax for months
in which notice was required.

8 110-13-2m. Business Of Generating Or Producing Electric Power; Exception; Rates.

2m.1 Every person engaging within this State In the business of generating
electric power when the sale therecf is not subject 1o tax under W. Va. Code § 11-13-
2d, shall be liable for tax on the gross proceeds from the sale therecof at a rate of four
percent (4%), except that the rate shall he two percant {2%) on that portion of the
gross proceeds on the sale of electric power 1o a plant of a customer engaged in a
manufacturing activity, if the contract demand at such plant location exceeds two
hundred thousand kilowatts per hour per year, or If the usage at such plant location
exceeds two hundred thousand kilowatis per hour in a year:

2m.2 The measure of this tax shall be the value of all electric power generated
or produced in this State for sale, profit or commercial use, regardless cf the place of
sale or the fact that transmission may be t¢ points ocutside this State: Provided, That
the gross income received by municipally owned plants generating cr producing
electricity shall not be subject to tax under thase regulations.

2m.3 Untit June 1. 1985, beginning March 1, 1289, every person taxable
under this Section shall determine their liability for payment of tax under W, Va. Code
§8 11-13-2m and 11-13-2d and under W. Va. Code § 11-13-2Zn. |If for taxable
months beginning on or after March 1, 1988, such person’s liability for payment of
tax under W. Va. Code 8§ 11-13-Zm and 11-13-2d Is less than the amount of such
person’s liability for payment of tax undar W. Va. Code § 11-13-2n, then such person
shall pay the tax under W. Va. Code § 11-13-2n and not the sum of the amount of
tax due under W. Va. Code §8 11-13-Z2m and 11-13-2d. If the tax due under W. Va. |
Code § 11-13-2n is less, then the amount of tax due under W, Va. Code §§ 11-13-
2m and 11-13-2d shell be the tax due. The provisions of this Section of these
reguiations shall expire and become null and void for taxable years beginning on or
after January 1, 1298. ' ’ -

2m.4 Beginning June 1, 1985, electriclight and power companies that actually
paid tax based on the provisions of Section 2d.3.3 or this Section for every taxahbls
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month in 1994 shall determine their Hability for pavment of tax under these rules in
accordance with Section 2m.4.1. All other electric light and povwer companies shall

determine their liability for nayment of tax under these rules exclusively under Section

20.

2m.4.1  If for taxable months beginning on or after June 1, 1995,
liability for tax under Section 2o of this Article is equal to or grester than the sum of
the power company’s liability for pavment of tax under Section 2d.3.3 and this
Section, then the company shall pay the tax due under Secticn 20 and not the tax due
under Section 2d.3.3. If tax lisbility under Segtion 2o is less, than the tex shall be
paid under Section 2d.3.3 and this Section and the tax due under Section 2o shall not
be paid.

2m.4.2 The provisions of this Secticn shall expire and become null and
void for taxable yvears beginning on or after Jenuary 1, 1998, Notwithstanding this
Section or any Other provision of Chapter 11 of the West Virginia Code to _the
contrary. an electric light and power company that generates and produces power in
this State shall continue to be deemed to be an "industrial taxpaver” for purposes of
W. Va. Code § 11-13D-2(h1(8}, and gross income of an zlectric light and power
company from the generation and production of pover in this_State and sales and.
demand charges for eleciric pover sold in this State shall continue to be deemed
"gross income ¢f the business subject to tax under Article thirteen of this Chapter"”
for purpeses of W. Va, Code § 11-23-17(b}, all to the extent of and in accordance

with the law in effect immadiatel din 1895,

8 110-13-2n. Business of Generating or Producing or Selling Electric Power;
Exemptions; Rates.

2n.1 'Rate of tax. - Until June 1, 1895, upon every person engaging or
continuing within this State in the business of generating or producing electricity for
sale, profit or commercial use, either directly or indirectly through the activity of
cthers, in whole orin part, orin the business of selling electricity to consumers, orin
both businesses, the tax due under W. Va. Code § 11-13-2n shall be equal to:

2n. 1.1 Fwve—tenthseents {8002 Twentv-six hundredths of one cent
($.0028) times the kilowatt hours cof net generation available for sale that was
generated In this State by the taxpayer during the taxable year. This rate shall be five
hundredths cents {$.0008) times the kilowatt hours of net generation available for
sale that was generaied in this State by the taxpayer and sold 1o a plant of a
customer engaged in manufacturing activity if the contract demand at such plant
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location exceeds two hundred thousand kilowatts per hour per year or if the usage at
such plant location exceeds two hundred thousand kilowatts per hour in a year. Tax
due under W. Va. Code § 11-13-2n for any person generating electric power and an
alternative form of energy at a facility located within this State substantially from gob
or other mine refuse shall be five hundredths cents ($.0005} times the kilowatt hours
of net generaticn or production available for sale. The measure of tax under this
paragraph sheail be total kilowatt hours of net generation avallable for sale that was
generated or produced in this State by the taxpayer efterFebroary28—1989 during
the taxable vear regardless of the place of sale or use, or the fact that transmission
may be made 1o points outside this State.

2n.1.2 Ffteenhundredthscents{550645+ Ninatean hundredths of ons

cent ($ .0019) times the kilowatt hours of electricity sold to coensumers in this State
that were not generated or precduced in this State by the taxpayer. The rate shall be
five hundredths cents ($.0005) times the kilowatt hours electricity not generated In
this State by the taxpayer which is sold to a plant in this State of a customer engaged
in manufacturing activity if the contract demand at such plant location exceeds two
hundred thousand kilowatts per hour per year or if the usage at such plant location
exceeds two hundred thousand kilowatts per hour in @ year. The measure of tax
wRge AN aCode—5—31133-2rtaH2} shall be the total kilowatt hours of electricity
sold tc consumers in this State during the taxable year, that were not generated or
produced in this State by the taxpayer, 10 be determined by subtracting from the total
kilowatt hours of electricity sold to consumers in the State during the taxable year,
the net kilowatt hours of electricity generated or produced in the State by the

taxpayer during that year.+Provided Thetforcaolendaryear 1989 -the rreasureoftax

2n.17.3  The West Virginia Public Service Commission shall, upon
epplication of a public utility, allow an immediate pass-through ic the utility’s
customers in this State in the form of a rate surchargs the increase enacied by the
Legislature during its third extraordinary session, 1990, in the tax imposed by W. Va.
Code § 11-13-1 et seq. updn electricity generated or produced in this State and sold
o consumers in this State and upon eleciricitv n nerat r produced in this State
that is sold to consumers in this State,
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2n.2 Exemptions. - The provisions of W, Va. Ccde § 11-13-2n shali not apply
to:

2n.2.7 Kilowatt hours ¢f electricity generated and sold, or purchased
and resold, by a municipally owned plant.

2n.2.2 Kilowartt hours of elactric power that are separateiy metered and
consumed in an electrolytic process for the manufacture of chiorine.

2n.2.3 Kilowatt hours cf electric power that are separately mertered and
consumed in the manufacture of ferroalloy. As used in this Ssction, the term
"ferroalloy” means any of the various alloys of iron and one or more other elements
used as a raw material in the production of steel but shall not include electric power
used in the production of steel,

2n.2.4 The full economic benegfits provided to the taxpaver by W—a-
GCode 55+ 13-2rbrb-ard-{3) Sections 2n.2.2 and 2n.2.3 shall be passed on to the

manufacturer of the chlorine or ferroalloy.

2n.3 Credit. - Any person texable under W, Va. Code & 11-13-2n(a}(2) shall
be allowed a credit against the amount of tax due under that Section for any electric
power generation taxes paid by the taxpayer with respect 1o the generation of such
electric power 10 the state in which such power was generated or produced. The
amount of credit allowed shall not exceed the tax ligbility arising under W. Va. Code
§ 11-13-2n(a}{2) with respect to the sale of kilowatt hours of such power in &
regulated transaction in this State when that same kilowatt hour was taxed by the
state of generation. T .

2n.4 Transition rule. - Untit June 1, 1985, beginning March 1, 1989, electric
light and power companies shall determine their liability for payment of tax under W.
Va. Code 8§85 11-13-2n, 11-13-2d and 11-13-2m. If for taxabie menths beginning on
or after March 1, 1988, liability for tax under W. Va. Cede § 11-13-2n s egual to or
greater than the sum of the power company’s liability for payment of tax under W.
Va. Code §§ 11-13-2d(a}(3}) and 11-13-2m, then the company shall pay the tax due
under W, Va. Code § 11-13-2n and not the tax due under W, Va. Ccde 8§ 11-13-
2d(a)(3) or 11-13-2m. "If tax liability under W. Va. Code § 11-13-2n is less, then tax
shall be paid under W. Va. Code 8§ 11-13-2d{a}{3) and 11-13-2m, as applicable, and
the tax due under W. Va. Code § 11-13-2n shall not be paid. The provisions of this
Section of these regulations shall expire and become null and veid for taxable years
beginning on or after January 1, 1898.
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2n.5 Termination Date. - Beainning June 1, 19856 and thereafter, electric light
and power companies shall not determine their tax lighility under this Section.

5 11-13-20. Business of generating or producing or selling electricity on and after
June 1, 1995; definitions:; rate of tax.

?0.1 Definitions. - As used in this Section:

20.1.1 "Average four-vear generation" is computed by dividing by four
(4} the sum of a generating unit’s net generation, expressed in kilowatt hours, for
calendar vears 19971, 1992, 1993, and 1994, For any generating unit which was
newly installed and plaged Into commercial operation after January 1, 1991 and prior
to the effective date of this Section, Junz 1, 1988, "avaerage four-vear generation”
is computad by dividing such unit’s net aeneration for the period beginning with the
month in which the unit was placed into commercial operation and ending with_the
month preceding the effective date of this Section by the number of months in such
period and multiplying the resulting amount by twelve {12} with the result bheing a
representative twelve-month average of the unit’s net generation while in_ an
operational status,

20.1.2_ "Capacity factor” means a fraction, the numerator of which is
average four-vear aenaration and the denominator of which is the maximum possible
annual generation. )

20.1.3 "Generating unit” mezans @ mechanical apparatus or structure
which through the operation of its component parts is capable of generating or
preducing electricity and is regularly used for this purnose.

20.1.4 "Inactive reserve” means the removal of a generating ynit from
commergial service for a period of not lass than twelve {(12) consecutive maonths as
a result of lack cf need for generation from the generating unit or as a result of the
requirements of State or federal law or the removal of a generating unit from
commercial service for any period as a result of any phyvsical exigency which is
bevond the reasonable control of the taxpaver,

20.1.5 "Maximum possible annual generation” means the product,
expressed in kilowatt hours, of official capability times 8760 hours [i.e., the number
of hours in a vear.]
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20.1.68 "Official capability" means the nameplate capaciiyv rating of &
generating unit expressed in kilowatts.

20.1.7 "Peaking unit” means_a _generating unit designed for the limited
nurpose of meeting peak demands for electricity or filling emergency electricity

reguirements,

20.1.8 "Retired from service" or "retirina from service” means the
removal of a generating unit from commercial service_for_a neriod of at least twelve
(12) consecutive months with the intent that the unit will_noi thereafter be returned
to active sarvice.

20.1.9 "Taxable cenerating capacity” _means the product, expressed in
kilowatts, of the capacity factor times the official capability of a generating unit, [i.e..

averadge four-yvear generation in_kilowatt hours = 87860 hoursl subject to the
modifications set forth in Sections 20.3.2 [new generating unitsl and 20.3.3 [peaking
units]. Taxable neraiing ca ity is the m re of tax under Section Zo.

20.1.10 "Neat genegration” for a pericd means the "kilowatt hours of net
generation available for sale that was generated or produced in this State” by the
generating unit durina such period less the following adjustments:

20.1.10.1 Twenty-one twenty-sixths {(27/26 or .8077) of the
kilowatt hours of electricity aenerated at the generating unit and sold during such
period to a plant location of a customer engaged in manufacturing activity if the

contract demand at such plant location exceeds 200,000 kilowatts per hour in a_vear
or where the usage at such plant location exceeds 200.000 kilowatts per hour in a

year;

20.1.10.2 Twenty-one twenty-sixths (21/26 or .8077} of the
kilowatt hours of electricity produced or generated at the_generating unit during such
period by any person producing eleciric power and an alternative form of energy at
2 facility lccated in this State substantially from gob or other mine refuse: :

20.1.10.3 The total kilowatt hours of electricity gaenerated at the
genarating unit exempted from tax durina such period by Section 2n.2. '

20.1.10.3.1  Taxpavers paving under Section Zo who
received any of these exemptions in calendar vears 1991 through 1994 receive the
exarmption under Section 20 automatically when they calculate their "average four-
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vear generation” values for galendar vears 19291 through 1894, Therefore, no
additional exemption is allowable for kilowatt hours genarated in calendar vears after
1994, ’ _ S '

2c.1.117 "Net generaticn” for a period shzll not be reduced by company
use, line loss or any other use or loss or deduction, except station use, as defined in.

Section 1a.

20.2 Rates of tax. - Upon every person engaging or continuing within this
State in the business of generating or producing electricity for sale, profit or
commercial use either directly or indirectly through the activity of others, in whole or
in part, or In the business of selling electricity to consumers, or in both businesses,
the tax imposed by Section 2 shall be egual to:

20.2.%7 Fortaxpavers who generate or produce electricity for sale, profit
or commercial use, the product of $22.78 multiplied by the taxable generating
capacity of each generating unit in this State owned or leased by ihe taxpaver,

ject to the modifications set forth in Section 20.3: Provided, That with respectt
each generating_unit_in this State which _has_installed a flue gas desulfurization
system, the tax imposed by Section 2 of this Article shall, on and after January 31,
1998, be equal to the product of $20.70 cents multiplied by the taxable generating
capacity of the units, subject 1o the modifications set forth in Section 20.3: Provided,
however That with respect to kilowatt hours sold to or used bv a plant location
engaged in manufaciuring activity in which the contract demand at such plant location
exceeds 200,000 kilowatts per hour per vear or if the usage at such plant location
exceeds 200,000 kilowatis per hour in a vear, in no event shall the tax imposed by
this Article with respect to the sale or use of such electricity exceed five hundredths
of ore cent (. 0B ¢) times_the kilowsatt hours soid to orused by a plant engaged in_such
a manufacturing activity, and, . _

2c.2.1.1  Taxpavers with a flue gas desulfurization sysiem
installed as of January 31, 1998 shall file 3 separate return at the naw rate for that
one {1) day, together with their return for January at the old rate reflecting only the
previous consecutive thirty (30} davs,

20.2.2 Fortaxpavers who sell electricity to consumers in this State that
is not generated or producead in this State by the taxpaver, nineteen hundredths of one
cent (.19¢) times the kilowatt hours of electricity sold to consurmers in this State that
weare noi generated or produced in this State by the taxpaver, except that the rate
shall be five hundredths of one cent (LOBC} times the kilowatt hours of aglactricity not
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generated or produced in this State by the taxpaver which is sold 1o a plant locaticon
in this State of a custoemer engaged in manufacturing activity if the contract demand
at such plant location exceads 200,000 kilowatts per hour per vear or if the usage at
such plant location exceeds 200,000 kilovvatts per hour in a vear. The measure of
tax under this Section 20.2.2 shall be egual to the total kilowatt hours of electricity
sold to consumers in_the State during the taxable year, that were not generated or
produced in this State by the taxpayer, to be determined by subtracting from the fota!
kilowatt hours of electricity sold 1o consumers in the State the net kifowatt hours of
electricity generated or produced in the State by the taxpayver during the texable vear.
The provisions of this Section 20.2.2 shall not apply to those kilowatt hours exempt
under Séction 2n.2. Any person taxable under this Section 20.2.2 shall be allowed
a credit against the amount of tax due under this Secticn 20.2.2 for any electric
power generation taxes or a tax similar to the tax imposed by Section 20.2.1 paid by
the taxpayer with respect to such electric power to the state in which such power
was generated or preduced. The amount of credit allowed shall not exceed the tax
liability arising under this Section 20.2.2 with respect 1o the sale of such powver.

20.2.3 Taxpavers subject to two or more rates shall segregate their
average four-year generation by tax category. _

Example.

A company’s total net generation for calendar vears 1931
through 1994 is 5 billion kilowatt-hours, of which 2.2
pillion_kilowatt-hours were subject to the lower rate for
large customers {i.e.. 200,000 kilowatts per hour per year)
and for power generated from geb or other mine refuse.
Taxable generating capacity at the lower rate ($4.38)
would be 251.141.55 kilowatts {i.e., 2.2 billion kilowatt-
hours ~ 8. 760 hours.) Texable generating capacity at the
regularrate ($22.78) would be 318,634.70 kilowatis (i.e.,
2.8 billion kilowatt hours = 8760 hours.)

20.3 The following provisions are gpplicable 1o taxpayers subject to tax under
Section 20.2.1: i

20.3.17 Retired units; inactive reserve. - !f a generating unit is retired
from _serviceé or placed in inactive reserve, a taxpaver shall not beg liable for tax
computed with respect to the taxable generating capacity of the unit for the period
that_the unit is inactive or rétired. The taxpaver shall provide written notice to the
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Joint Committee on Government and Finance and to the Tax Division, as _weli as to
any other entity 25 mav be otherwise provided by lav, eighteen [18) months pricr to
retiring any genearating unit from service in this State.

20.3.1.1 Units removed from commercial operation for less than
twelve (12) consecutive months are nelther retired from service ner in an inactive
reserve status, and are taxable without proration or allocation pursuant to Section
20.3.5.

20.3.1.2 Fallure 1o provide notice may result in liability for tax for
months in which notice was reguired,

20.3.2_New generating units. - [f 2 new generating unit, other than &
peaking unit. is placed in initial service on or after June 1, 1985, the generating unit’s
taxable generating capacity shall equal forty percent (40%: of the official capability
of the unit.

20.3.3 Pealking units. - If a peaking unit is placed in_initial service on
or after June 1, 1995, the generating unit’'s taxable generating capacity shall equal
five percent (5%) of the official capability of the unit.

20.3.4 Transfers of interests in generating units. - If & taxpaver
acquires an interest in a generating unit, the taxpayer shall include the computation
of taxable generating cabacity of said unit in the determination of the taxpaver’s tax
lability as of the date of the acguisition. Conversely, if & taxpaver transfers an
interest in & aenerating unit, the taxpaver shall not for veriods thereafter be liable for
tax computed with respect 1o the taxable generating capacity of such transferred unit.

20.3.5 Proration, allocation. -

(8) It being the intent of the Legislature to prohibit mulitiple taxation of the
same taxable generating capacity, taxes shall be equitably (1) prorated for the taxable
vear in which a generating unit is first placed in service, retired or placed in inactive
reserve, or in which & taxpaver acauires or transfers an interest in a generating unit;
{2) allocated and reallocated with respect to adjustments to net generation; and (3}
allocated among multiple taxpavers with interests in a single generating unit.

(b} To provide for an orderly Transition with respect to the rate- making effecst
of this Section, those electric light and power companies which, as of June 1. 1295,
are permitted by the West Virginia Public Service Commission to utilize deferred
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accounting for purposes of recovery from ratepavers of anv portion of Business and
Occupation Tax expense under W. Va, Code § 11-13-1 et s2qg. and these rules shall
be permitted. until such time that action pursuant to a rate application or order of the
Commission provides for appropriate alternative rate-msking treatment for such
expense; 10 recover by means of deferred acccunting the tax expense imposed by this
Section 1o the extent that the tax expensa imposed by this Section exceads the level
of Business and Occupation Tax allowed in rates as of March 11, 1925,

20.3.5.1 When calculating the average four vear generation for
a generating unit _first placed in service after January 1, 1981 and prior to June 1,
1984: retired or placed in inactive reserve; orin which a taxpayer acquires or transfers
&n interest in the genegrating unit, net generation {ncluding adjustmeants) for the month
in_which such _event occurs on & dav_other than the first day thereof shall be
comnuted by dividing net generation during that month by the number of days in that
month in which such gaeneration occurred, and multiplving the resulting amount by the
total number of davs in that month.

20.3.5.2 The amount of iax liability among multiple taxpavyers
with interests in a single generating unit shall be allocated between them in direct
proportion to the percentage interest owned by each taxpaver.

20.3.5.3 When a taxpaver acauires an interest in a generating unit
on any date other than the first day of the month, the acguiring taxpaver is liable for
tax only for those days of the month in which it owns such interest. The tax liability
for such month is allocated between acquiring and transferring taxpavers by
multinlving taxsble gerersting capacity for_the entire month by a fraction. the
numerator of which is the number of davs during the month the taxpaver owned such
interest, and the dencminator of which is the total number of days in the menth. For
tax purnoses the interest transferred shall be deemed 10 have been owned for the
entire day on which the transfer occurred.

20.3.6° Electricity generated by manufacturer or affiliate for use in
manufacturing activity. - When electricity used in a manufaciuring activity is
genersted in this State by the persen who owned the manufacturing facility in which
the electricity is used and the electricity generating unit or units producing the
clectricity _so used are owned by such manufacturer, or by a membar of the
manufacturer’s controlled group, &s defined in Section 267 of the Interna! Revenue
Code of 1986, as amended, the generation cf the electricity shall not be taxable under
W. Va, Code § 11-13-1 et sed. and these rules. Any slectricity generated or
produced at the generating unit or units vwhich is sold or used for purposes other than
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in the manufacturing activity shall be taxed under this Section and the amount of tax
pnavable shall be adjusted to be squal to an amount which is proportional to the
electricity sold for purposes cther tharn_the manufaciuring activity.

20.4 BeginningJune 1, 1995, electric light and power companies that actually
paid tax based on the provisions of Section 2d.3.3 or 2m as then in effect for every
taxable month in 1994 shall determinea their liability for payment of tax under W. Va.
Code § 11-13-1 et 324, and in accordance with Sections 20.4.1 and 20.4.2 below.
All other electric light and povwer companies shall detarmine their liability for payment
of tax exclusively under this Section beginning June 1, 1895 and thereafter.

20.4.1 If for taxable months beginning on or after June 1, 19385, liability
for tax under Section 20 is egual to or greater than the sum of the pcwer companv’s
liability for payment of tax under Sections 2d.3.3 and 2m, then the company shall pay
the tax due under Section 20 and not the tax due under Sections 2d and 2m._[f tax
liability under this Section is less, then the tax shall be paid under Sections 2d and 2m
and the tax due under this Section shall not be paid.

20.4.2 Notwithstanding Secticn 2o0.4.1, for taxable vears beginning on
or after Januarv 1. 1998, all electric liaht and power companies shall determine their
lighilitv for payment of Business and Occupation tax exclusively under this Section Zo.

§ 110-13-3. Exemptions.

3.1 Monthly exemptions from tax. - Each taxpayer shall be granted an
exemption in every case of forty-one dollars and sixty-saven cents ($41.67) per
month of tax computed under the business and occupation tax law. From the total
taxes due the monthly exemption of ferty-one dollars and sixty-seven cents ($41.67)
per month is deducted. Inasmuch as the law grants each person a monthly exemption
of forty-one dollars and sixty-seven cents ($41.67) per month, only cne anfge
exemption per tax period can be claimed even though such person may conduct more
than one business, :

3.2 Business exempt by specific statutes.

3.2.1 Public service district for water and sewage services. Public
service districts for water and sewage services organized in comgliance with the
provisions of W. Va. Code § 16-3-1 et seq., entitled, "Public Service Districts for
Warter and Sewage Services,"” are exempt from the payment of the business and
occupationtax. Thisis an exemption provided by specific statute and is only available
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to those public service districts that have comnlied with all the requirements as set
forth in the aforecited provisions of the Code.

3.2.2 Municipal waterworks. - Waterworks in the State of West
Virginia which are organized by a municipal corporation in compliance with the
provision of W. Va. Code § 8-12-1 et seq., entitled, "Waterworks,” are exempt from
the payment of the business and cccupation tax. This is an exemption previded by
specific statute.and is only available to .those municipal waterworks that have
complied with all requirements as set forth in the aforecited provisions of the Code.

3.2.3 Municipal combined waterworks and sewage systems. -
Waterworks and sewage systems in the State of West Virginia which are organized
or operated by a municipal corporaticn in compliance with the provisions of W, Va.
Code § 8-13-1 et seg., entitled Combined Waterworks and Sewage Systems, are
exempt from the payment of the business and occupation tax. This is an exemption
provided by specific statute and is only available to those_municipal waterworks and
sewage systems that have complied with all the requirements as set forth in the
aforecited provisicns of the Code. i

3.2.4 Municipal and sanitary district sewage works. - Sewage works
in the State of West Virginia which are crganized or operated by any municipal
corporaticn or sanitary district in compliance with the provisions of W. Va. Code § 16-
13-1 et seq., entitled, "Sewage Works of Municipal Corporations and Sanitary
Districts", are exempt from the payment of the business and occupation tax. This is
an exemption provided by specific statute and is only availabie 1o those sewage works
of municipal corporations and sanitary districts that have complied with all the
requirements as st forth in the aforacited provisions of the Code.

§ 110-13-3a. Reserved For Future Use,

§ 110-13-3b. Reserved For Future Use.
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§ 110-13-3¢. Tax Credit for Business Investment and Jobs Expansion. - There shall
be allowed as a credit against the B&O tax imposed under W. Va. Code § 11-13-1 et
seq., the amount determined under W. Va. Code § 11-13C-1 et sec., relating to B&O
tax credit for business investment and jcbs expansion,

§ 110-13-3d. Tax Credit for Industrial Expansion and Industrial Revitalization and
Eligible Research and Development Projects. - -There shall be allcwed as a credit
against the B&QO tax imposed under W. Va. Code § 11-13-1 et seq., the amount
determinad under W. Va. Code & 11-13D-1_et seq.. relating toc B&C tax credit for
industrial expensionand industrial revitalization, and eligible research and development

projects.

§ 110-13-3e. Tax Credit for Coal Loading Facilities.

3e.1 There shall be allowed as a credit against the B&0 tax imposed under W,
Va. Code § 11-13-1 et seq., the amount determined under W. Va. Code § 11-13E-1
et seq., relating to tax credit for new or expanded or revitalized coal loading facilities.
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§ 110-13-3f. Tax Credit for Reducing Electric and Natural Gas Utility Rates for Low-
Income Residential Customers.

3f.1 _There sheall ba allowed a5 g credit against the B&O tax imposad under W,
Va. Code § 11-13-1 et sea.. the cost of providing electric or natural gas utility
service, or hoth, at reduced rates 1o qualified low-income residential customers which
has not heen reimbursed by anv cther means.

£ 110-13-4. Computation of Tax; Payment.

4.1 Except for those amounts due under W. Va. Code § 11-13-2¢, the taxes
levied under W. Va. Code § 11-13-1 gt seq. shall be due and payable as fellows:

4.1.1 For taxpayers whose estimated tax under W, Va. Code § 11-13-1
et seq. exceeds one thousand dallars ($1,000) per month, the tax shall be due and
payable in monthly installments on or before the last day of the month following the
month in which the tax accrued. Each such taxpayer shall, on or before the last day
of each month, make out an estimate of the itax for which he is liable for the
preceding month, sign the same and mail it together with a remittance, in the form
prescribed by the Tax Commissioner, of the amount of tax to the Cffice of the
Commissioner: Provided, That the installment paymant otherwise due under this
Section on or before June 30th each year shall be remitted to the Tax Commissioner
on or before the June 15th each vear, beginning June 15, 1988. In estimating the
amount of tax due for each month, the taxpayer may deduct one twelfth {1/12th} of
any applicable tax credits aliowable for the taxable year and one twelfth (1/12th} of
the total exemption allowed for such.

4.1,2 For taxpayers whoss estimated tax under W. Va. Code § 11-13-1
gt seq. does not exceed one thousand dollars (81,000} per month, the tax shall be
due and payable in guarterly installments within ong (1) month from the expiration of
gach guarter in which the tax accrued. Each such taxpavyer shall, within one {1}
month from the expiration of each quarter, make cut an estimate of the tax for which
he is liable for such quarter, sign the same and mall it tegether with a remittance, in
the form prescribed by the Tax Commissioner, of the amount of tax tc the Office of
the Commissioner. in estimating the amount of tax due for each quarter, the taxpayer
may deduct one fourth (1/4th) of any applicable 1ax credits allowable for the taxable
vear and one fourth {1/4th) of the total exemption allowed for such year. -

4.1.3 When the total tax for which any person is ligble under W, Va.
3-1 et

Code § 11-1 seqg. does not exceed two hundred deollars ($200) in any year the
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taxpayer may pay the same quarterly as aforesaid, or, with the consent in writing of
the Tax Commissioner, at'the end cf the month next following the close of the tax
year.

4.1.4 The abcve provisions of this Section notwithstanding, the Tax
Commissioner, if he deems it.necessary to ensure payment of the tax, may require the
return and payment under this Section for periods of shorter duration than those
prescribed above.

4,2 Taxpayers owing taxes on amcunts due under W. Va. Code § 11-13-2¢
shall, on or before the twentieth {20th) of each month in which such tax is due and
payable, make out an estimate of the tax for which the taxpayer is liable during the
period for which the amount is due, sign the same and mail it together with a
remittance, in the form prescribed by the Tax Commissioner, of the amount of tax to
the Office of the Commissioner. I ' B

4,2,17 The amount of tax due under W, Va. Code § 11-13-2e shall be
due and payable in monthly installments on or before the twentieth {20th} day of the
month fellowing the month in which the tax accrued.. Estimated tax due under W. Va.
Code § 11-13-2e shall be calculated based on the actual number of dekatherms of gas
injected or withdrawn from a gas storage reservoir during the month in which the tax
accrued. Provided, That for taxable years beginning on or after Aprit 6, 1989, tax due
under W. Va. Code § 11-13-2e shall be calculated based on the actual net number of
dekatherms of gas injected or net number of dekatherms of gas withdrawn from a gas
starage reservoir during each month. Estimated tax due under W. Va. Code § 11-13-
2e may not be arrived at by averaging cut an estimated or actual yearly total. In
estimating the amount of tax due each month, the taxpayer may deduct one twelfth
{1/12th) of any applicable tax credits allowable for the taxable year and one twelfth
{(1/12th) of the total exemption allowed for such.year.

4.,2.2 For taxpayers whose estimated tax due as calculated under
Section 4.2.1 of these regulations is less than one thousand dollars ($1,000) in each
menth of a quarter, the taxpayer may elect 10 make a quarterly installment payment
in lieu of the monthly installment, due and pavable on the twentieth (20th} day of the
month following the quarter in which the tax accrued. in estimating the amount of
tax due for each quarter, the taxpayer may deduct one fourth {1/4th) of any applicable
tax credits allowable for the taxable yvear and one fourth (1/4th) of the total exemption
allowed for such year. Should the taxpayer have a monthly estimated tax due of over
one thousand dollars ($1,000) prior to deducting the allowable credit and exemption
deductions for that meonth, then all previocus monthly instaliments shall be retroactively
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due and payable at the time they wouid have ctherwise been due and payable under
Section 4.2.1 of these regulations, subject 1o interest and additions.

4.2.3 For taxpayers whose total tax due undar W, Va. Ccde & 11-13-2¢
does not exceed two hundred dollars ($200} in any year, the taxpayer may pay the
same quarterly or monthly as aforesaid, or with the consent in writing of the Tax
Commissioner, on the twentieth (20th} day of the month next following the close of
the tax year. o : ' '

4.2.4 The above provisions of this Section notwithstanding, the Tax
Commissioner, if he deems it necessary to insure payment of the tax, may reguire the
return and payment under this Section for periods of shorter duration than those
prescribed above.

§ 110-13-5. Return and Remittance by Taxpayer.
51 Annual return.

5.1.1 Every taxpayer shall, on or before the expirgtion of one {1} month
after the end of the tax year, file a business and occupation tax return for the entire
taxable year. Said return must show the gross proceeds of sales, gross income of
business or other measurg of tax in dekatherms, Kkilowatts cr kilowatt hours, as
appropriate, and the taxpayer must compute the amount of tax chargeable against
nim. Such return must be signead by the taxpayer.

5.1.2 Forataxpayer maintaining records and paying taxes on a calendar
year basis, the annual return is due con or before January 31 of the following year.
The annual return is filed at the close of the taxable year and replaces the fourth (4th)
guarterly estimate. The annua!l return is a recompilation of the three {3} quarterly
estimates and the fourth (4th) quarter’'s business. It provides a medium for making
such adjustments on the quarterly estimates as may be necessary.

5.2 Extension of time.

5.2.1 Any taxpayer desiring an extension of time for filing his annual
business and occupation tax return must make such reguest in writing to the Tax
Beparcrrent Division. The request must be postmarked before the due deate of the
return and must state the reason for such request and the period of extension
required. The taxpayer will then be advised in writing as to whether or not such
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extension is granted. No extension shall be granted for a period of time longer than
ninety (90) days from the due date of the annuzl return.

5.2.1.1 The written reguest for an extension of time shail be
signed by the taxpayer if made by an individual, or by the president, vice president,
secretary or treasurer of a corporation if made on behalf of a corporation. If made on
behalf of a partnership, joint venture, associaticon, trust, ¢r any other group or
combination acting as a unit, any individual delegated by such firm, copartnership,
joint adventure, association, trust or any other group or combination acting as a unit
shall sign the written request for an extension of time cn behalf of the taxpayer.

5.2.2 No extension of time may be granted for filing of monthly or
quarterly estimated returns.

£§8 110-13-6 through 110-13-8. Reserved for Future Use.

5 110-13-9. Tax Year and Method of Agcounting.

9.1 Taxable vear. - For purposes of the B&0O tax imposed under W, Va. Code
§ 11-13-1 et seq., a taxpaver’s taxable vear shall be the same as the taxpaver’s
taxable vear for federal income tax purposes.

9.2 Method of accounting. - A taxpavyar's method of accounting under this
article shall be the same as the taxpaver’'s method of accounting for federa! incoeme
tax purposes. In the absence of any method of accounting for federal income tax
purposes, the tax under this article shall be computad under such method that in the
opinion of the Tax Caommissioner clearly reflects such income.

9.3 Adjustments. - In computing a taxpayer’'s liability for tax for any taxable
vear under 8 method of accounting different from the method under which the
taxpaver’'s liability fortax under this article for the previous vear was computed, there
shall be taken into account those adjustments which are determined bv the Tax
Commissicner to be necessary solely by reason of the change in order to_prevent
amounts from being duplicated or omitted.

§8 110-13-10 through 110-13-26. Reserved for Future Use.

$§ 110-13-27. General Procedure and Administration.

Fage 30




State Tax Department
Title 110
Series 13

Each and every provision of the "Weast Virginia Tax Procedure and
Administration Act”" set forth inW. Va. Code § 11-10-1 et seqg. shall apply 1o the tax
imposed by W, Va. Code § 11-13-1 et seq. with like effact as if said act were
applicable only to the tax imposed by W. Va., Code § 11-13-1 et seq. and were set

forth in extensc therein.
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Following review under WV Code 28A-3-153, it is the decision cf the Secretary of State
that the above emergency rule be approved. A copy of the complete decision with
required findings is available from this office.

KEN HECHLER
Secretary of State
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(ERD 11-95)

AGENCY: Tax Division
RULE: Amendments, Series 13, Business & Occupalion Tax
FILED AS AN EMERGENCY RULE: June 23, 1995

par. 1 The Tax Division (Division) has filed the above amendments tc an existing rule
as an emergency ruie.

par. 2 West Virginia Code 28A-3-15a requires the Secretary of State to review all
emergency rules filed after March 8, 1986. This review requires the Secretary
of State to determine if the agency filing such emergency rule: 1) has complied
with the procedures for adopting an emergency rule; 2) exceeded the scope of
its statutory authority in promulgating the emergency rule; or 3) can show that
an emergency exists justifying the promulgation of an emergency rule.

par. 3 Following review, the Secretary of State shall issue a decision as tc whether or
not such an emergency rule should be disapproved [(29A-3-15a(b)].

par. 4 (A) Procedural Compliance: WV Code 28A-3-15 permits an agency to adopt,
amend or repeal, without hearing, any legislative rule ty filing such rule,
along with a statement of the circumstances constituting the emergency,
with the Secretary of State and forthwith with the Legislative Rule-Making
Review Committee (LRMRC).

par. & If an agency has accompiished the above two required filings with the
appropriate supporting documents by the time the emergency rule decision is
issued or the expiration of the thirty-five day review pericd, whichever is sooner,
the Secretary of State shall rule in favor cf procedural compliance.

par. 8 The Division filed this emergency rule with suppoerting documents with the
Secretary of State June 23, 1985 and with the LRMRC June 23, 1993.




par.

par.

par.

par.

par.

par.

par.

10

11

12

13

It is the determination of the Secretary of State that the Division has complied
with the procedural requirements of WV Code §29A-3-15 for adoption of an
emergency rule.

(B) Statutory Authority -- WV Code §11-13-2¢(c)(7) reads in part:

The department of tax and revenue shall promulgate rules in accordance with §29a-3
of the code: Provided, That the rules shall be promulgated as emergency rules.

It is the determination of the Secretary of State that the Division has not
exceeded its statutory authority in promulgating this emergency rule.

(C) Emergency -- WV Code 29A-3-15(f) defines "emergency” as follows:

(7 For the purposes of this section, an emergency exists when the promulgation of
a rule is necessary for the immediate preservation of the public peace, health, safety
or welfare or is necessary fo comply with a fime limitation established by this code
or by a federal statute or regulation or to prevent substantial harm to the public
interest.

There are essentially three classes of emergency broadly presented with the
above provision: 1) immediate preservation; 2) time limitation; and 3) substantial
harm. An agency need only document to the satisfaction of the Secretary of
State that there exists a nexus between the proposal and the circumstances
creating at least one of the above three emergency categories.

The facts and circumstances as presented by the Division are as follows:

HB 2267, effective March 11, 1895, enacted WV Code §11-13-20. Section 11-
13-20(c)(8) requires that certain aspects of the rules relating to that Section be
filed as emergency rules. As the subject matter of this section cannot logically
and reasonably be separated from the remainder of the rule, the entire rule is
being filed as an emergency rule.

It is the determination of the Secretary of State that this proposal qualifies under
the definition of an emergency as defined in §29A-3-15(f). . . mandated by the
Legislature.




par. 14

This decision shall be cited as Emergency Rule Decision 11-85 or ERD 11-85
and may be cited as precedent. This decision is available from the Secretary of

State and has been filed with the Tax Division, the Atiorney General and the
Legislative Rule Making Review Commission.

%Z ZL 0.

KEN HECHLER
Secretary of State
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