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The regulations contained herein are designed to assist
the taxpayer in reporting accurately the Business and Occupa-
tion Tax or Transportation Privilege Tax. They are intended
toc be general in character and it is not to be assumed that
they cover every situation which might arise with respect to
the taxability of perscng subject to these laws. If a dques-
tion arises, direct communication with the Department is urged.

The filing of tax returns and the reporting of the true
liability are the sole responsibility of the taxpayer and it
is the intention of the Tax Commissioner to assist the taxpaver

with rules and regulaticns and specific rulings when regquested.

G. Thomas Battle
State Tax Commissioner
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
STATE TAX COMMISSIONER

Chapter 11-~13
Series I
(1964)

Subject:s BUSINESS AND OCCUPATION TAX. This is a tax levied for the
privilege of engaging in business in West Virginia. The tax is
measured by the application of rates against values of products,
gross proceeds of sales, or gross income according to the classifi-
cation of the business activity in which the taxpaver is engaged.
Despite the commonly applied erroneous name "Gross Sales Tax®, it is
not a sales tax. Neither is it & transaction tax in the sense that
once it is paid on a particular article or service or activity it
need not again be paid. It is not, strictly speaking, an income
tax, although in mest instances, the gross income is the measure of
the tax. Under the production and manufacturing classifications the
measure of the tax is the value of the article produced or manu-
factured as shown by the gross proceeds derived from the =zale
therecf, provided the proceeds of sale are indicative of the true
value of the articie. If more than one person engages in a single
activity or transaction, as in the case cf the contractor and sub-
contractor, each must pay a tax measured by his entire income

regardless of the tax paid by the other.
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Section 1 GENERAL.

BOT 1.01 Scope.--These regulations establish general operating
. rules and procedures in the office ¢£f the Business and Occupation
Tax Division.
BOT 1.02 Authority.--These regulations are issued under au-
thority of West Virginia Code, Chapter 11, Article 13, Section 22.

BCT 1.03 Effective Date.--These regulations are promulgated

on June 30, 1964 and become effective on sixty days thereafter. ﬁwb
BOT 1.04 Filing Date.--These regulations were filed in the

Office of the Secretary of State on June 30, 1964.

. BOT 1.05 Certification.--These regulations are certified

authentic by the State Tax Commissioner by certification number I.

Section 2. DEFINITIONS.

BOT 2.01 *“Person" or the term “company"”, herein used inter-
changeably, includes any individual, £firm, copartnership, joint
. adventure, asscciation, corporatiocn, trust, or any other group or

combination acting as a unit, and the plural as well as the sin-

gular number, unless the intention to give a more limited meaning

. ‘is disclosed by the context.

BOT 2.02 "Tax year" or "taxable year" means either the calendar

year, or the taxpayer's fiscal year when permission is obtained from

Page 2




hédm. Reg. 11-13
Series I Sec. 2

the tax commissioner to use same as the tax perieod in lieu of the
calendar year.

BOT 2.03 "Sale", "sales" or “selling® includes any transfer of
the cwnership of, or title to, property, whether for money or in
exchange for other property.

BOT 2.04 “Taxpayer” means any person liakle éor any tax here-
under.

BOT 2.05 “Gross income" means the gross receipts cf the tax-
payver received as compensation for perscnal services and the gross
receipts of the taxpayer derived from trade, business, commerce or
sales and the value proceeding or accruing frcom the sale of tangible
property (real or personal), or service, or both, and all receipts
by reason of the investment of the capital of the business engaged
in, including rentals, rovalties, fees or other emoluments how-
ever designated and without any deductions on account of the cost
of property sold, the cost of materials used, labor costs, taxes.
royvalties, interest or discount paid or any other expense whatsocever.

BOT 2.06 "Gross proceeds of sales" means the value, whather in
money or other preperty, actually proceeding from the sale of tangi-
ble property without any deduction on account of the cost of property
sold or expenses of any kind.

BOT 2.07 The terms "gross income" and "gross proceeds cof sales”

shall not be construed te include (1) cash discounts allowed and
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taken on sgales; {2) the proceeds of sale of goods, wares or mer-
chandise returned by customers when the sale price is refunded

either in c¢ash or by credit; {3} the amcunt allowed az "trade-in value”
for any article accepted as part pavment for any article sold; or {4)
excise tazes impesed by this state.

BOT 2.08 "Business" shall include all activities engaged in or
caused to be engaged in with the object of gain or economic benefit,
either direct or indirect. "Business™ shall not include & casual
sale by 3 person who is not engaged in the business of selling the E
type of property inveolved in such casual sale. “Business” shall
include the production of natural resources or manufactured products
which are used or consumed by the producer or manufacturer.

BOT 2.09 "Service business or calling® shall include all non-
professional activities engaged in for other persons for a consider-
ation, which involve the rendering of a service as distirnguished
from the sale of tangible property. but shall not include the
services rendered by an employee to his employer. This term shall
include persons engaged in manufacturing, compounding or preparing
for sale, profit;, or commercial use, articles, substances, or <om-
modities which are owned by another or others, as well as persons
engaged as independent contractors in producing natural resource pro-
ducts for persons reguired to pay the taxr imposed by section two-a

of this article.
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BOT 2.10 *Selling at wholesale® or “wholesale sales" shall mean
and include: (1) Sales of any tangible perscnal property for the
. purpose of resale in the form of tangible personal property: (2}
sales of machinery, supplies or materials which are to be directly
consumed or used by the purchaser in the conduct of any business or
. activity which is subject to the tax imposed by thig article or by
article twelve-a of this chapter; (3) sales of any tangible personal
property to the United States of America, its agencies and instru-
mentalities or to the State of West Virginia, its institutions or
political subdivisions.
BOT 2.11 "Contracting"” shall include the furnishing of work,
or both materialas and work, in the fulfillment of a contract for
the construction, alteration, repair, decoration or improvement of
a new or existing building or structure, or any part thereeof, or for

the alteration, improvement or development of real property.

Section 3. GENERAL INSTRUCTIONS.

. BOT 3.0l General Instructions to Taxpayvers. Two forms are pro-
vided for use in £iling Buszsinegs and Occupation Tax returns:z (1}
Form 302-B4, estimated guarterly return and (2} Form 301-87, annual
return.
Form 302-84, estimated qguarterly return, is to be used if the
. tax liability is more than one hundred dollars ($100.00) per annumn.
These returns must be filed within one month following the close of
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each quarter. Persons filing returns on a guarterly basis are
required tc file three estimated guarterly returns and an annual
return. The annual return is filed at the close oif the tax year and
replaces the fourth guarterly return. It provides a medium for making -
such adjustments on the gquarterly estimates zs may be necessary. An
exemption of $12.50 for each gquarter is allowed.

If the tax liability for the year is less than $100.00, the
taxpayer is reguired to file only an annual return, Form 301l-B7.

On the annual tax return, Form 301-E7, the total gross income

for the whole vear must be shown. From the total taxes due thae

annuai‘exemption of $50.00 is deducted. If estimated quarterly
returns were filed for the first three guarters of the year, pay-
ments made on the guarterly returns are listed con the annual IZorm and
c¢laimed as credits on the total liability for the year. The balance
of taxes due, as shown on the annual return, must ke paid within

one month after the end of the tax vear.

The statute grants each “person” an annual sxemption of $50.00
and only one annual exemption can be claimed aven though such
“person"” may conduct more than one business. The entire annual
exemption of $50.00 may be claimed only if business has been carried
on zactively for_the whole vear., If 3 buziness is operatsed for a part

of a tax yvear, the exemption is reduced in proportion: $12.50 for a
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quarter, $4.16 for a monfh, or 14 cents a day for the period
actually engaged .in business.

At any time a taxpayer sells or discontinuez a business, a
final tax return must be filed within thirty days after sale or
discontinuance. The return must show the date of sales and the
name and address of. the purchaser.

Foreign corpeocraticns licensed to do business in West Virginia
and domestic corporations are reguired to file a return regardless
of the fact that no business is transacted in the State. No corpe-
ration may receive a disseclution c¢f charter or make an orderly
withdrawal from this State without first filing a final return and
paying the tax due thereon.

Penalty accrues at the rate of 5 percent for the first month of

delinguency and 1l percent for each succeeding month of delinguency.

BOT 3.02 Extensions of Time for Filing Annual Returns. Under

the statute the Tax Commissioner, for good cause shown, may extend
the time for making the annual return on the application of any
taxpayer and grant such reasonable time within which to make the
same as may, by him, be deemed advisable. Extensions are not
granted for the filing of guarterly returns.

Any taxpayer desiring an extension of time for filing his annual

return must address such request in writing to the Tax Commissioner.
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The request must be postmarked before the due date of the return and
must state the reascon for such reguest and the pericd of extension
. desired. The taxpayer will then be advised in writing as to whether
or not such extension.is granted.
Such extensions will not be granted as a means of delaying pay-

ment and sheould be reguested only when unusual circumstances make

it impossible to prepare the annual return before the due date.

BOT 3.03 Penalty. Under the statute if any taxpayer fails to

make the return required by this article, or makes his return but

fails to remit in whole or in part the proper amount c¢f tax, there
. shall be added tc the amount of the tax unpaid, from the date such
tax should have keen paid, a penalty in the amount of five percent
of the tax for the first month, or fraction thereof, of delinguency
and one percent for each succeeding month, or fraction thereof, of -
delingquency: Provided, however, that if-such failure is dune to
reascnable cause, the Tax Commissioner may waive or remit in whole
. or in part these penalties.
If.-failure to pay is due to fraud or inftent to evade this law
and the rules and regulations promulgated thereunder, there shall be
added an additional penalty of twenty-five percent of the amount of

tax, exclusive of penalties.
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The applicaticn of penalty is illustrated bhelow:

An annual taxpayer’s net amount of tax due is one hundred
dollars for the tax period ended December 31, 1964. The tax i=s
not paid until May 15, 1965. Five percent of the tax is to be
added for the month of February and one percent for each of the
months of March, April and May, making the total penaliy rate eight
percent. Applying the rate of eight percent to the net amount of
tax due, one hundred dollars, results in penalty due in the amount

of eight dellars. Xt is to be noted that penalty is net applied

for the month of January in which the taxpaver is permitted to file

his return for the period ended December 31.

BOT 3.04 Books and Records. The Tax Cemmissioner is not con-

cerned with the system of bookkeeping or accounting of any taxpayer.
However, records must be so kept that every business transaction may
be readily verified when examination of such records is made. Records
of West Virginia business should be kept within the State whe=n
practicable. Where records must be kept out of state, the taxpayer
shall, upon being notified by the Tax Commissioner that an examinaticn
is to be made, make accessible such records to the Tax Commissioner

or his representatives. The taxpayer mayv either transport promptly
the required records to West Virginia and notify the Tax Commissioner
that such are available for audit; or if the taxpayer's out-of-state
records are not itransported to West Virginia, the taxpayer may neotify
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the Tax Commissioner of the time and place that such records will be
available for examination out of state. The Tax Commissioner, afterxr
exXamining such records of the taxpayer or after making other investi-
gation, may assess additional tax that such examination or investi-
gation shows to be due. The Commissioner will notify the taxpayer in

writing of such assessment.

Section 4. EXEMPTIONS AND DEDUCTIONS.

BOT 4.01 Persons Exenpt From The Tax. The Business and Occu-

pation Tax Law exempts from the tax the following bhusinesses:
(a) Insurance companies which pay the State of West
Virginia a tax upon premiums: Provided, however,
that said exemption shall not extend to that part
of the gross income of insurance companies which
is received for the use of real property, other
thdn property in which any such company maintaing
its office or offices, in this State, whether such

income ke in the form of rentals or rovalties.

(b) Persons engaged in the business of banking: Pro-
vided, however, that said exemption shall not
extend to that part of the grossg income of such
persons which is received for the use c¢f real

property owned, other than the banking house or
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building in which the business of the bank is transacted,

whether such income be in the form of rentals or royalties.

Non-profit ceretery companies organized and operatad for the

exclusive benefit of their members.

Fraternal societies, organizations and assoccizations
organized and operated for the exclusgive benefit of
their members and not for profit.

Corporations, associations and societies organized and
operated exclusively for religious or charitable
purposes.

Production credit asscociations, organized under the
provisions of the federal "Farm Credit Act of 1933%:
Provided, however, that the exemptions of this section
shall not apply to corporations or cooperative associa-
tions organized under thes provisions of artigle four,
chapter nineteen of the Code of West Virginia, one
thousand nine hundred thirty-one, as amended.

Building and lcan associations and federal savings and
lecan associations.

Sales by any person engaging or continuing in the
business of horticulture, agriculture or grazing, or of

selling stocks, bonds or other evidences of indebtedness.
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(1) Persons engaging or continuing in the business of
railroad, railroad car, express, pipe line, telephone
and telegraph companies, airlines, water carriers by
steambeat or steamship and mector carriers which are
taxed under Chapter 11, Article 12 A,

(3} Persons engaging or continuing in the business of
rendering a professional service. Under the definition
of "Service business or calling", BOT 2.09. only non-
professional services are taxable.

The fact that the Business and Occupation Tax Law specifically
exempts certain classes of business does not mean the person oper-
ating the business is exempt from the tax on income received from
an activity which is not necessarily a part of the class of busi-
ness.which is exempt. For instance, a charitable organizatiocn,
while not subject to the tax on dues or other donated income, is
subject tc the tax on gross income of a commercial enterprise con-
ducted and designed for profit, such as a cafeteria, soft drink
stand, etc., to which non-members are admitted, even though all
profit goes to the organization for the furtherance of itg bsnevo-

lent purposes.

BOT 4.02 Exemptions and Deductions.

{a) Bad Debts. Taxpayers reporting cn a cash basis may not
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deduct bad debts from the measure of the Busineszg and
Occupation Tax. Those reporting on an accrual basiz may,
except as hereinafter provided, deduct bad debts from gross
receipts for the year in which the debts are ascertained to
be worthless and are charged off. The amaunt to be ds-
ducted is net bad debts. Net bad debts are charge offs
minus recoveries. The deduction of net bad debts iz not
allowed to persons subject to tax under the production
classification, Sectiocn 2a, or under the manufacturing,
compounding or preparing for sale classifications,. Section

Zb of the Buainess and Occupation Tax Law, because the

value of the entire production or entire nproduct manufac-

tured, compounded or prepared is the measure of the tax
under the aforecited sections.

Cash Discounts. Cash sales discounts allowed and taken

may be deducted. Discounts earned on commercial péper
are not deductible. Purchase cash discounts nesd not be
reported for purpcses of the tax.

Returned Gcods. The proceeds of sale of goods, wares or

merchandise returned by customers may be deducted when the
sale price is refunded either in cash or by credits and
when the sale price has been included in gross income re-

ported in column two of the tax return.

Page 13




Adm. Reg.
Series I

()

11-=13

Trada-Ins. The amount aliowed as "“trade-in value® for any

article accepted as part payment for any article sold.

Interstate Salag. Proceeds of out-of-state zales of mer-

chandise made by retailers and wholesalers and delivered
from points in West Virginia to out~ofi-state points may
be deductad. In order to cbtain such exemptions there
must be attached to the tax return a detailed list of =zl
such szias showing the shipping peint, tha name of the
consignee, the delivery point and the date of shipment.

If a sale to an out-of-state customer is consummated in

West Virginiz and cut-of-gtate dalivery is for the oon-

venience of the cugstomer and is incidental to ths sale,

such sale is considered intrastate and must be reportad
for purposss of the tax.

This exenmption deoes not apply to cut-of-state shipments

made by perscrns subject to tax under the production tlass-

ificaticn, Section 23, or under the manufacturing, com-

pounding or preparing for sale claggificationz, Section 2Zb,

of the Business and Ccoupation Tawx Law. Persong subject

to tax under the production or menufacturing, compounding

or preparing for sale classificaticons are producing, manu-

facturing, compounding or preparing for sale products

within West Virginia for sale without West Virginia and

Pag
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the measure of the tax is the value cof the entire produc-
tion or entire product manufactured, compounded or
prepared for sale, profif or commercial use in ﬁeSt
Virginia, regardlegs of the place of‘sale or the fact that
the delivery may be made to points outside the state,

This exemption does not apply to persons subject to tax
under the service classification, Section Zh, of the Busi-
nesg and Occupation Tax Law, for the performance of
service or labor in West,Virginia for non;residents of
West Virginia. The measure of the tax in such case is the
value of the service or repair performed in West Virginia
even though the article serviced or repaired may be de-
livered subseguently to a point without West Virginia.
This exXemption does not a2pply to the interstate sales of
motoxr véhicles or house trailers {(moblile homes)y. The
exemption of interstate sales of motor vehicles or house
trailers (mobile homesg) is set forth in Business and
Occupation Tax Regulation 6.28.

Freight Charges. Preraid ocutgoing freight charges, if

such deliverieg area not made in the taxpaver’s own equip-
mant, may be deducted. Only those persons engaged in
business taxable under Section 2a, Section 2b, and

Section 2¢ of the Business and Occupation Tax Law are

Page
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entitled to the deduction of prepaid outgoing freight
charges. ZIncoming freight charges, such as freight on
an automobile from Detroit to the point of sale in West
Virginia, whether separately invoiced or not, may not be
deducted.

Excise Taxes - Federal and State.

I. Federal Excise Taxes
1. Manufacturers' federal excise tax paid on gaso-
line, diesel fuel and lubricants, both oil and
and grease, may be deducted from the gross income

subject to tax.

{a)} GCasoline and Federal Tax
Diegsel Fuel: Per Gallon
Pericd
Prior to 10/1/59 .03
10/1/59 to presant .04

() Lubricants:

0il - per gallon .06
Grease - per pound .06

Persons claiming deductions for fedaral excise taxes on
gasoline, diesel fuel, and lubricants must itemize on the
Annual Busiress and Occupation Tax Return, page two,
Schedule C, the number of gallons of gasoline, diesel
fuel or oil sold and/or the number of pounds of grease

sold.

4
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Deductions claimed for federal excise taxes on gasoline,

diesel fuel and lubricants will be disallowed in those

case3 where the taxpaver fails to provide the nelessary

information as set forth hereinabove.

2. Manufacturers' federal excise tax., except those
allowed in paragraph 1 above, may not be de-
ducted from the gross income subject to tax.
Examples: Federal excise tax on automobiles,
tires, tobaccos, cigars, cigarettes, matches,
etc., may not be deducted.

3. PFederal excise tax on the retail sale of certain
tangible personal property is considered as a
consumer's tax and, if separately invoiced, may
e deducted from the gross incéme subject to tax.
The current federal excise tax on the retail sale

of certain tangible personal property isg ten per-

cent (10%) of the retail price. Example of certain

tangible personal property subject to this excise
tax: furs, luggage, cosmetics and jewelry.

4. Federal excise admission tax may be deducted from
the gross income subject to tax. Reference: In-

ternal Revenue Code of 1954, as amended.

Page
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The taxpayer may deduct the following state excise

taxes from the gross ianccme subject to tax.

1. S5tate extise tax paid on gascline and diesel fuel
may be deducted from the gross income subject to
tax.
State Gasoline and State Tax
Diesel Fuel Tax Fer Gallon

Period

€/9/55 to 3/31/59 .06
4/1/59 to present .07

2. BState Cigarette Tax State Tax State Tax

Period Per Carton Per Pack

7/1/56 to 6/30/61 .50 .Q5
7/1/61 to present .60 .06

3. Stete Beer Rarrel Tax
31 gallen bkarrel 5.50
Case {24 containers) 186 oz. containers .53328
Per 16 oz. container L0222
Case (24 conteiners) 12 oz. containers .40
Per 12 oz. container .Q0lee7?

4. EState Soft Drink Tax
Per case ({24 containers) 1% oz. or under 24
Per galion .08
Per one-haif gallon .04
Per container--33 oz. to 48 oz. .03
Far container--17 oz. to 32 oz. .02
Per container-~ 1 oz. to 16 c=z. 0L
Kool Aid--per package .CL
Soft Drink Syrup--per gallon .80
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Persons claiming deductions for state excise taxes on gaso-
line, diesel fuel, cigarettes, beer and scit drinks must
itemize on the Annual Business and Occupation Tax Return,
page two, Schedule C, the numbaer of gallons of gascline
a#d diesel fuel sold and/or the guantity of cigarettes,
beer and soft drinks sold.

Deductions claimed for state excise taxes on gasoline,
diesel fuel, cigarettes, bear and soft drinks will be
disallowed in those cases where the taxpayer fails to pro-
vide the necessary information as set forth hereinabove.
In all cases where the taxpaver claims deductions or
sxemptions, adequate records must be maintained to estab-
lish and suppert the deductions and exemptions claimed.
The Annual Business and Occupation Tax Return, page ons,
column three, must be completed showing the gross amount
of deductions and/or exemptions claimed. The deductions
and/or exemptions claimed on page one, column three, must
be itemized in the space as provided on page two and/or
page three of the Annual Return. If the space, as pro-
vided in the Annual Return, is insufficient to itemize the
deductions and/or exemptions claimed, the taxpayer -must
gubmit additional infeormaticn on a separate sheet which is

to be attached to the Annual Return and made a part thereof.
Effective, January 1, 1963)
Page 19
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BOT 4.03 Exemptions -~ Specific Statutes

(a) Public Service Digtricts for Water and Sewage Services.
Public service digtricts for water and sewage services organized
in compliance with the provisiocns of Chapter 16, Article 13 A, West
Virginia Code of 1831, as amended, entitled, "Public Service Districts
for Water and Sewage Services", are exempt from the payment of the
Business and Occupation Tax. This is an exemption provided by
specific statute and is only available to those public service dis-
tricts that have complied with all the requirementé as sat forth in
the aforecited provisions of the Code. -

(b} Municipal Waterworks. Waterworks in the State of West
Virginia which are organized and/or operated by a municipal cor-
poration in compliance with the provisions of Chapter 8, Articlie 12,
West Virginia Ccde of 1931, as amended, entitled, "Waterworks”, are
exempt from the payment of the Business and Occupation Tax. This
is an. exemption provided by specific statute and is only available
to those municipal waterworks that have complied with all the re-
guirements as set forth in the aforecited provisions of the Code.

{¢) Municipal Combined Waterworks and Sewage Systems. Water-
works and sewage systems in the State of West Virginia which are
organized and/or operated by a municipal corporation in compliance
with the provisions of Chapter 8§, Article 13, West Virginia Code of

1931, as amended, entitled, "“Comkbined Waterworks and Sewage Systems”,

Page 20
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are exempt from the payment of the Business and Occupation Tax.

This is an exemption provided by specific statute and is only avail-
able to those municipal waterworks and sewage systems that have
complied with all the reguirements as set Forth in the aforecited
provisions of the code.

{(d} Municipal and Sanitary District Sewage Works. Sewage
works in the State of West Virginia which are organized and/or oper-
ated by any municipal corporaticn and/or sanitary district in
compliance with the provisions of Chapter 16, Article 13, West
Virginia Code of 1931, as amended, entitled, "Sewage Works of Mun-
icipal corporations and.Sanitary Districts", are sxempt from the
payment of the Business and Occupation Tax. This is an exemption
provided by specific statute and is only available to those sewage
works of municipal corporations and sanitary districts that have
complied with all the requirements as set forth in the aforecited
provisions of the Code.

{({e) Credit Unions. Persons engaged in the business of a
credit union and organized in compliance with the provisions of
Chapter 31, Article 10, West Virginia Code of 1931, as amended,
entitled, “Credit Uniona™, are exempt from the payment of the Busi-
ness and Cccupation Tax. This is an exemption provided by specific
statute and is only available to those persocns that have complied

with all the reguirements as set forth in the aforecited provisions

Page
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of the Code.

(£) Horse Racing. Perscns engaged in the business of horse
racing and organized in compliance with the provisions of Chapter 19,
Article 23, West Virginia Code of 1931, as amended, entitled, "Horse
-Racing", are axempt from the payment of the Business and Occupation
Tax. This is an exemption provided by specific statute and is only
available to those persons that have complied with all the regquire-
ments azs szet forth in the aforecited provisions of the Code.

{(g) West Virginia Business Development Corporations. Business
development corporaticons organized in compliance with the provisions
of Chapter 31, Article 14, West Virginia Code of 1931, as amended,
antitled, "West Virginia Business Developmenit Corporations", are
exempt from the payment ¢f the Business and Cccupation Tax. This
is an exemption provided by specific statute and is only available
to those corporations that have complied with all the regquirements
as set forth in the aforécited provisions of the Code.

(Effective, Janunary 1, 1964)

Section 5. ASSESSMENT AND REFUND.

BOT 5.01 Asgsegsment of Tax. If the Tax Commissicner believes

that the tax imposed by this article is insufficiently returned by
a taxpayer, either because the taxpayer has failed to properly remit

the tax or has failed to make a return, or has made a return which
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is incomplete, deficient or otherwise erroneous, he may proceed to
investigate and determine or estimate the tax liability of tha tax-

payer and make an assessment thereior.

BOT 5.02 Petition for Reassessment. If a person against whom

an assessment has been made desires to contest the assessment, he
is required to file a petition for reassessment, The petition for
reassessment must be filed with the Commissioner personally or by
certified mail within thirty days after service of the azsessment,
In the case of a jeopardy assessment the petition must be filed
within twenty days. The original and one copy of such petition
for reassessment shall be so filed.

If the taxpayer fails to file such petition for reassessment
within the time reguired by law, the assessment shall be conclusive
and the amount theresf shall be due and payakle,.

The petition for reassessment shall be in writing and shall be
complete in itself so as to fully state the issues. No telegram,
telephone call or similar communication will be recognizad as a
petition. The petition shall contain: (a) & caption in the fol-
lowing form:

"TO THE STATE TAX COMMISSIONER

Petition for Reassessment by ;

{r) a statement of the amount of the deficiency or liability, as

Page 23
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the case may be, determined by the Commissioner, the nature of the
tax, the period for which determined; (¢} clear and concise assign-
ments of each and every error which the petitioner alleges to hava
been committed by the Commissioner irn the determination of the
deficiency. Each assignment of error shall be numbered; (4}
clear and concise statements of facts upon which the petitioner re-~
lies as sustaining the assignments of error; (e} a prayer, setting
forth the relief sought; (f} the signature of the petiticner;
(g) a verification by the petitioner; (h) a copy of the assessment
shall be appended to the original of the petitien.

In the case of jeopardy assessment a bond with corporate
surety thereon in penalty doukle the amount of the assessment, con-

ditioned upon the payment of all taxes, penalties and costs legally

due, shall accompany the petition for reassessment.

BOT 5.03 Place of Hearing. Hearings upon petitions for
reassessment shall be held at the State Capitol, in Charlaston, West
Virginia, unless good cause be shown for conducting the hearing

elsewhere within this State.

BOT 5.04 Continuances. Hearings will not be delayed by a mo-

tien for continuance unless it is timely made and sets forth good
and sufficient cause. Conflicting engagements of counsel or the

employment of new counsel will never be regarded as good ground for
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a continuance, unliess set forth in a2 motion filed promptly after the
notice of hearing has been mailed, or unless extenuating circumstances

are shown which the Commissioner deems adeguate.

BOT 5.05 2Abssnce of Petiticner or His Counsel. The unesxcused

absence of the petitioner cor his counsel when a petition is called
for hearing will not be the occasion for delay. The hearing shall
proceed and the case be regarded as submitted on the part of the

absent party or parties.

BOT 5.06 Hearing. The hearing may be conducted by an examiner.
The term "Commissioner” when used in the regulations dealing with
the conduct of the hearing shall mean the examiner.

The petitioner may be represented by counsel. The rulesg of
evidence followed by the courts of this State shall ke applicable

to such hearings.

BOT 5.07 Azrgument and Briefs. Petiticner will ke given an
opportunity for argument within time limits fixed by the Commissioner
following submission of evidence. The Commissioner will accept
briefs in lieu of argument. Briefs must be filed within ten (10}

days after the hearing.

BOT 5.08 Transcript of Proceedings. IZ£, in the opinion of the

Commissioner, a transcript of the hearing is deemed necessary, the
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hearing shall be reported and a transcript therecf shall bhe made.
If the petitioner desires a transcript be made of the hearing,
he shall advise the Commissioner at least tan days prior to the

hearing date &nd bear the expense of the same.

BOT 5.09 Apreal to Circult Court. An appeal may be taken by

the taxpayer to the circuit court of the c¢ounty in which the activity
taxed was engaged, or in which the taxpayer resides, or in the
circuit court of Kanawha County, within thirty dayvs after he shall
have received nctice from the Tax Commissioner of his determination
as provided in section seven-b.

The court shall hear the appeal and determine anew all gusz-
tions submitted to it on appeal from the determination of the Tax
Commissioner. In such appeal a certified copvy of the Tax Commis-
sioner's assessment shall be admissible and shall constitute prima
facie evidence cf the tax due under the provisions‘of this article.

The court shall render its decree thereon and a certified copy of
said decree shall be filed by the clerk of said court with the Tax
Commissioner who shall then correct the assessment in accordance
with said decree. 2An appeal may be taken by the taxpaver or the

Tax Commissioner to the supreme court of appeals of this State.

BOT 5.10 Refund. Under the provisions of Chapter 11, Article 1,

Section 2a, West Virginia Code of 1931, as amended, any person
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claiming to be aggrieved through being reguired unlawfully to pay

the tax may, within threa yvears from the date cf such pavment, and

. not after, file with the State Tax Commigsioner a petition in writ-

ing, duly verified, setting forth therein the facts in support of

the alleged claim for refund. In the filing of a petition for refund,

the taxpayer shall append thereto amended tax returns for the period

involved and any other evidence in support therecf. Upon receipt

of the petition, amended tax returns and any other supporting evi- ,g

dence, the Commissioner shall review the same and make & determina-

tion. I£, in the Ccmmissioner’'s opinion, the taxpayer is entitled
. tc a refund, the taxpaver may, at his option, request the issu-

ance cf a credit memorandum to be applied to his future tax

liability or may reguest the issuance of a state warrant.

Section 6 BUSINESS CLASSIFICATIONS .

BOT ©.0)1 ESand and Gravel. Persons engaged in the busine=ss

. cf producing sand and gravel for sale or consumption either direcit-~
1y or through the activity of others, shall, in addition to being
liable under Section (2a) of the law, designated production class-

. ification, be deemed manufacturers and are liable under Section {2b)
of the law, designated manufacturing classification. The gross
proceeds from the sale of the production shall be reported under

Item B on the Business and Occupation Tax form, and the value of
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the sand or gravel produced at 20¢ per net ton shall alsc be re-
ported under Item A=2 on thq Business and Occupation Tax form.

. Other activities are to he reported under the classification
on the Business and Occupation Tax form in which they fall as set
forth belows

Persons engaged in the business cf selling tangible property
shall repcrt the gross income of such sales under Item C-1, retail
classification, or Itam C-2, wholesale classification, depending on
whether the sales are retail or wholesale., A producer who sells
his sand and gravel at retail in West Virginia must report tha

. gross préceeds dearived from the sale of such sand and gravel under
Item C-1, retail classification, in addition to the amount reported
under Item A-2, production classification, and the value of the
sand and gravel reporied under Item B, manufacturing clazsifica-
tion. However, a producer who sells his sand and gravel to
producers of natural resources, manufacturers, wholesalers, jobbers,

. retailers or commercial consumers for use or comsumption in the
purchaser‘s business shall not be required to report the value of
the sand and gravel under Item C-2, wholesale classification.

. Persons engaged in any service business or calling not other-
wise specifically classified under the Business and Occupation Tax
Law, shall report the gross income of such business under Item H,

service classification. Such income will include that from service,
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alterations, repairs, delivery charges for local deliveries made

by the taxpayer, and other miscellaneocus charges or recesipts.

BOT 6.02 0il. Persons engaged in the business of producing
o0il within thig State for sale, profit, or commercial use, are
liable for the tax levied under Section (2a) of the law, desig-
nated production classification, and shall report under Item A-3
on the Business and Occupation Tax form, the gross proceeds
derived from the szle of the oil by the producer.

Other activities are to be reported under the classification
on the Business and Occupation Tax form in which they fall as set
fcrth below:

Persons angaged in the business of selling tangible property
ghall report the gross income cf such sales under Item C-1, retail
classification or Item C-2, wholesale classification, depending on
whether the sales are retail or wholesale. A producer who sells
his oil at retail in West Virginia shall report the gross proceeds
derived from the sale of such cil under Item C-1, retail classifi-
cation, in addition to the value of the oil reported under A-3,
production classification. However, a producer who sells his oil
to producers of natural resources, manufacturers, wholesalers, job-
bers, retailers or commercial consumersg for use oOr consumpticn in

the purchaser’s business shall not be required to report the value
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of the 0il under Item C-2, wholezale classification.

Persons engaged in any service business or calling not other-
wise specifically classified under the Business and Occupation Tax
Law, shall report thes gress income of such businegs under Item H,
service classification. Such income will include that from service,
alteraticns, repairs, delivery charges for local deliveriez made

by the taxpaver, and other miscellaneous charges or receipts.

BOT 6.03 Natural Gas. Parsons sngaged in the business of

producing natural gas within this State for sale, profit, or |
commercial use are liable for the tax levied under Ssction (2a)

of the law, designated production classification, and shall report
under Item A-4 on the Business and Occupation Tax form an amount
egqual to the well-mouth value of the natural gas producsd, tc be
determined as follows: For all gas produced (except as provided
hereinbelow) the well-mouth value shall be the price recaived at
the point of delivery lase tan percent (10%) of such price which

is to be considered aszs the average value of transportation from the
well-mouth to the point of delivery. There shall be no deduction
for royalties, selling commissions or other expenses, or losses on
account of bad debts or other causes, The tax on production is
applicable whether the gas produced is deliveresd or used within or

without the State of West Virginia.
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In case of utilities and other producers gathering and deliv-
ering natural gas through their own systems, the well-mouth valus
. ©of such gas producad shall be Jetermined by the weighted average

field purchase price paid for gas by the utility or other producers

to independent producers in West Virginia less ten percent {10%) of
such purchase price which is to be considered as the average valuas
of transportation from the well-mouth to the point of delivery for |
use, provided that such purchase price represents the true value of
the gas purchased. Where ten‘parcent {l0%) of such purchase price |
does not represent the value of transportation, the Tax Commissioner
. may, upon review, revise the transportation allowance to more

aécurately reflect the actual value of transportation.

Where purchases are made bstween affilizted businesses, or

under circumstances where the relation between the buyer and seller

is such that the purchase pricé paid is not indicative of the true

value, the Tax Commissioner shall determine the well-mouth value to
. be reported for Business and Cccupation Tax purposes and such well-

mouthk value is to cérrespond as nearly as possible to the weighted

average field purchase price of similar gas produced and sold between
. nen-aZfiliated businesses in that particular area.
Producers, other than utilities, must report under the service

classification, Item H, the difference between the actual gross
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receipts derived from the sale of gas and the well-mouth value
reported under Item A-4.

Other activities are to be reported under the classifications

as set forth below:

(1} Perscons engaged in the business of selling tangible prop-~
erty, other than their own producticn, shall report the gross
income of such sales under Item C-1, retail classificaticn, or
ITtem =2, wholesale classification, depending on whether the sale
is a2t retail or wholesale. Producers of natural gas making utility

sales cf their gas are referred to BOT £.48 , Natural Gas Utilitiss

Producing All or Anv Part of Their Gas Which is geld as & Utility.

{(2) Persons engaged in any service business or calling not
otherwise specifically classified under the Business and Occupation
Tax Law ghall report the gross income of such businezss under ITtem
H, service classification. Such income will include that derived
from gervVices, alterations, repairs, delivery charges for local
deliveriez made by the taxpayer, and other miscellansous charges

or receipts.

{Amended: Effecitive November 1, 1962}
BOT 6.04 Other Natural Resource Products. Persons engaged in

the business of producing cther natural resource products, either
directly or through the activity of others, are liakle fcr the tax

levied under Section 2a of the law, designated production classifi-

cation, and shall report under Item A~7 on tha Business and
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cupation Tax form the sales value of the products without any
deductior. for royalties, selling commissions or other expenses, or
. lozses on account of bad debts or other causes. Shipments made to
peints both inside and outside of West Virginia are to be included.
The =sales value of other natural resource products used or
consumed in manufacturing plants operated by the producer in West
Virginia is to be repcrted under the production clzssification.

In 2all cases where a product is sold to affiliated companies

at pricez which do not reflect iits true value, the sales value to
be returned for tax purposes shall be the fair market price of the
product sold,.

The gross sazles value., or procseds of all gcods manufactured
by the taxpayé: in manufacturing plants in West Virginia ig to be
reported under Item B, manufacturing classification. No deduction
is allowed under the Business and Occup2tion Tax Law on account of

the market value of the natural rescurce products used in manufac-

. turing, upon which the tax has been computed under Item A=7.
Other activities are to be reported under the classification
on the Business and QOccupation Tax form in which they fall as set
. forth below:
Persong engaged in the businsss of selling tangible property
shall report the gross income of such sales under Item C-1, the

. retail classification, or Item 2-2, wholesale classification,
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depending on whether the sales are retail or wholesale. A producer
who sells his natural resource products at retail in West Virginia
. shall report the grose procesds derived from the sale of such nat-
ural resource products under Item C-1, retail classification, in
addition to the value of the natural resource precducts raporisd
under Item A-7. production classification. EHowever, a producer who
sells his natural resource products to producers of natural
resources, manufacturers, wholeszlers, jokbers, retailers or com-
marcial consumers for uge or consumption in the purchaser’s
business shall not be regquired to reporti the value of the natural

resource products under Item C-2, wholesale classification.

BCOT 6.05 Manufacturers and Producers of Natural Resources

Who Operate Through Independent Contractors. Manufacturers and

producerz of natural resourcas who contract with independent con-
tractors for all or part of their production or manufacturing
processes ara none the less responsible for Business znd Occupation
. Tax measured by the saleg value of the compieted or partially com-
pleted products under Ssction 2a productiasn classification, and -
Secticn 2b, manufacturing cla=zsification. Ir addition to ftax under
the production or manufacturing classification to be paid by the
producer or manufacturer, the independent contractor shall pay tax

. under Section 2L service clasgsification, on his=s gross income as
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hereirbefors provided in theses regulations.

BOT 6.06 Clay, Shale, Bricgk, China, and Pecttery. Manufacturers
of brick, pottery, china or other clay preducts producing and consum-
ing clay or shale in their business, shall be deemed to be engaged in
the business of producing clay or shale for sale, profit or commer-—
cial use and shall be required tc make returns on acccount of the
production of clay or shale bazed on a valua egual to 5% cf the
salez value of the manufactured brick, china, posttery. or other
products.

Thus, 100% of the gross receipts from the sale of the manufac-
tured product zhould be repcrtsd on the Business and Occupation Tax
form undear Item B, manufacturing classification, and 5% ¢©f such gross
receipts should be raported as "other natural resourcs products”
under Item A-7, productlon classification.

2 producsr who sells hisg manufactured brick, chins, pottery, or
other productsg &t retzil in West Virginia shall report the gross
proceseds Jderived from the sale of such brick, china, pottery, or
other producis under Item C-1, retail clagsification, in addition
to the amoﬁnt reported under Item A-7, production clagsification,
and the value of the manufactured brick, china, pottery. or other
products repeoried under Item B, manufacturing <¢clasgsification. How-

ever, a producer who gsells his manufactured brick, china, pottery, or
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other products to producsrs of natursl resources, manufacturers,
wholesalers, jobbers, retailers or commercial consumers for use or
consumption in the purchaser’s business shall not be raguired to report
the value of the sand and gravel under Itsm C-2, wholescile

clasgification.

BOT 6.07 PEread and Ice. Fersons engaged in the bakery busi-
ness apd in the business of manufacturing ice shall repcrt the gross
income from such activities on the Business and Sccupatiocn tax form
as follows:

The totail wholesale value of the manufactured products is to be
repcrted under Item B, manufacturing classification.

In the event s#ll or part of such manufactured products are sold
at retail, the gross proceeds of such sales shall be reported under
Item {-1, gresg income of retailers, with rno deductiosn whatsocever by
reascn of the amount reported or tax paid under Item B, manufactur-
ing c¢lassification.

The gross salesﬁvalué of preducts manufactured by the taxpayer
and s01d at wholesala are to be repcrted conly under Item B, manufac-

turing classification.

BOT 6.08 TPhotoprinting, Photostating, Photography, Etc.

Persons engaged im the business of rhotoprinting, photostating,

rhotography. pheotoengraving, blueprinting, etc., are reguired to
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report the gross income from such activities as follows:

Gross income from the developing of films, owned by others, is
to be reporied under Item H, service and zll other businasss,

Gross income from making prints, photostatg, blueprints, etc.,
shall be reported under Item B, manufacturing classification.

Persons who develop £film cwned by cthers and make prints there-
from shall, when a charge is made for the development process., re~
port under Item H the gross inccme derivead from developing gaid
film and under Item B the whblesale value of the prints manufactured.
In addition, if said prints are =old at retail, the gross proceeds
derived from said retail sale must be reported under Item C-1., gross
income from retailers.

Pergons engaged in the photography businesz who take pictures,
make prints and sell the finished product at retail shall report
the wholesale value of said product under Item B and, in additisn
to this, shall report the gross proceeds derived from the sale
under xtemlc-l, gross income of retailers.

A manufacturer who sells his manufactured product at whole-
sale is not reguired to report the value of the products under Item

C-2, wholesale classification.

BOT 6.0°2 Awnings, Storm Doorz and Storm Windows. Perscns

engaged in the business of manufacturing or preparing for s=ale.
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selling and/or installing awnings, storm doors and storm windows
shall report the gross income derived@ from these activities in the
following manners

{a} Manufacturing or Preparing for Sale. Where a parson is

engaged in the business of manufacturing or preparing for sale.
profit or commercial use, sither directly or through the activity
of others in whole or part, any articlie., the gross proceeds derived
therefrom ghall be rerorted under the manufacturing classification.
Item B on the tax return. The meagure of this tax is the value of
the entire product manufactured or prepared in thiz state for sale,
profit, or commercial use, regardless of the place of sale or the
fact that deliveriagz may be made to points ocutzide the state.

(b} Manufacturing or Preparing for Sale and Retail Sale.

Where a person is engaged in the business of manufacturing or
preparing for sale a product as set forth in paragraph {a} shbove
and also is engaged in busineszs of selling at retail the product
manufactured or prepared for =ale, the manufacturer shall report
the wholeszle value of such product under the manufacturing classi-

fication, Item B on the tax return, and in addition, the gross

income derived from the retail sale shall be reported under the re-
tail clasgification, Item C-1 con tha tax return.

{¢} Manufacturing or Preparing for Sale and Wholesale Sale.

Where a person is engaged in the business of manufacturing or
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preparing for sale a product as szet forth iﬁfparagraph {a) above and
the product manufactured or prepared for sale is sold at wholesale,
the manufacturer shzll report the grose income derived therefrom
only under the manufacturing classification, Item B on the tax
return. The manufacturer is not reguired to rerort gross income
under the wholesale clasgsification, Item C-2 on the tax return.

{3} Retail and/or Wholesale Sale. Where = person is encaged

in businesz of selling at retail and/or wholesale a product manu-
factured cor prepared for sale by another, the gross income ghall
e reported under ithe retail classification, Item C-~1, or under
the wholeszale classification, Item C-2, on the tax return, depend-
ing on whether the sale ig a retzil or wholesale gale as defined
in ﬁOT6.14 and BOT 6.15.

(e} Manufacturing or Freparing for Sale, Retzil Sale, =mnd

Service. Where z person is engaged in the business of manufactur-
ing or preparing for sale a product and sells the same at retail
gnd installs the same for customers, the gross income derived there-
from shall be reported in the following manner:
1. For manufacturing or preparing for sale the proéuct §§g
selling same at retail, as set forth in paragraph (b}
above:

2. For installing the product, the grose income derived from
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labor charges shall be reported under service classifica-

tion, Item H on the tax return, in addition tc the manu-

. facturing and retall classifications asx set forth in
paragraph (b} above.
When a perszon is engaged in business as set forth in paragraph
(e) herein, the gross income ghall be reported under three separate,
distinct classgificatione, viz. manufacturing, retail and service.

{f) Retail or Wholasale Sale and Service. Where a person is

engaged in business of selling at retail or wholesale the product
and installing the same for customers, the gross income derived
therefrom shall be reported in the following manner:

1. The gross income derived from sale at retail or whole-
‘sale of the product shall be reported as set forth in
paragraph (4} above;

2. The grcss income derived from labor charges for install-
ing the product shall ke reported under service classifi-
cation, Item H on the tax return.

In those cases where a person sells at retail or wholesale
the product and agrees to install the éameg there shall appear on
. the involce to the customer a breakdown showing the retail or whole-

sale price of the product and the labor chérges for installing the

same.
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Where a perscn is engaged in business as set forth in paragraph
(f) herein, the gross income shall be reported under two or three
geparate, distinct classgificationg, viz. retail, wholesale and
zervice.

(g) Service. Where a person is engaged in the business of
installing, repairing, servicing, reconditioning, etc., the product,
the gross income derived therefrom shall be reported under the
service clasgification, Item B on the tax return.

Tn those cases where a person reports gross income for Busi-
ness and Occupation Tax purposes under the retail, wholesale and/
or service classification{s), the Consumers’' Saless and Service Tax
must be charged to the customer on the tcoctal invoice price or the
customer shall furnish a duly executed exemption certificate in lieu

of the =ales tax.

In every case, the parsgon taxed hereunder shall keep adeguats

records for the purposze of segregating and rerorting the gross

income under the proper classifications.

This regulation shall apply to all types of awnings, storm
doors and storm windows, whether the compesition of same be wood,
aluminum, canvas, etc.

This regulation shall not apply to siding, whether the com-
position of same be wood, aluminum, agsbestos, atc.

(Effective January 1, 1964}
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BOT 6.10 Tire Rec2ppers and Retreaders. Persons engaged in

purchasing used tire carcasses, recapping or retreading such car-
. casser and selling them are classified as manufacturers by this
department.
Persons engaged in the business of recapping or retreading
tires shall report the gross income from such activities on the
Business and Occupation Tax form as follows:

[y

{aj If such tires are sold at wholesale, the taxpayer shall

report the gross proceeds from such sales under Item 3,
manufacturing classification. In such cases, no amcunt
is to be reported under Item C-2, gross income of whole~-
calers.
(b) If the person manufacturing the tires sells the tires
at retail he must report the wholesale vaiue of such
tires under Item B, manufacturing classification, and
in addition to this, shall report the gross proceeds
. derived from the sale of such tires under Item C-1,
gress income of retailers, without any deduction of
amounts reported under Item B.
. Perscns recapping or retreading tireg belonging to cthers and
making & charge for such recapring or retreading are considered to
be performing & service and shall report the gross proceeds from

. guch business under Item H, service and zll other husginess. IFf
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the recapper keeps separate records for cost of material and for
cost of installation,; he may report the proceeds derived from the
sale of the materials under Item C-1, gross income of retailers,

or Item C-2, grose income of wholesalers, whichever applies, and

the proceeds derived from the installation charges under IZem H,

the service g¢lasgsification.

BOT 6.11 Junk Dealerg. Persons engaged in the busine§s of
preparing for sale and selling scrap metal, paper, rags, rubber,
etc., are reguired tc report the gross income from such activities
on the Business and Qccupation Tax form as follows:

Persons cutting, separating, grading or cleaning scrap metal, pa-
per, rags, rubber, etc., are engaged in the busineas of preparing for
sale and shall report the gross proceeds of sales of such materials
prepared in West Virginia under Item B. The gross proceeds of the
sales of such prepared materials s¢ld in West Virginia at retail, with
no deduction whatsoever by reascn of the amount reported under Item B,
shall also be reported under Item C-1l.

The gross proceeds of sales made within West Virginia of
materizals which are not prepared for sale, as hereinbefore defined,
must be reported under Item C-1, 1f the sale is at retail, or
under Item C-~2Z, if the sale is at wholezale.

Perscns acting as brokers and selling materials for other
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suppliers on a commission basis must report the gross commissions
received from sales tc West Virginia purchasers under Item H,
irreggectiva of the fact that the supplier is located outside of
thig State.

Perscrs acting as brokers and obtaining orders from cus-—
tomers located outside of West Virginia for the shipment of
materials to the out~of-state purchager where such sclicitation
takes place outside of West Virginia are not liakle for the tax

on the commissicns earned on such interstate szales.

BOT 6.12 Mez=i Packers and Livestock Slaughterers. Persons

angaged in the'slaughtering of livestock and/or meat packing, with
the exception of persons dressing and processing poultry snd
turkeys, are liable for the tax levied under Section 2b of the
Ruginess and Occupation Tax Law, designated manufacturing class-
ification, and shall report the gross income from such activities
on the Eusiness and Qccupation Tax form as follows:

The total wholesale value of meat products manufactured or
processgad including livestock slaughtered and/or proceszed is to
be reported under Item B, manufacturing classification.

In the event all or part of such manufactured or procegsed -
product is sold at retail, the gross proceads of such sales are to

Le reported under Item C-1, gross income of retailers, with no
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deduction whatsoever by reason of the amount reported or tax paid
under Item B, manufacturing claszsificatiocn.

The gross salez value ¢f preoducts manaifazctured o processed
by the taxpayer and ssld at wholesale if to be reported only under
Item 3, manufacturing classification.

Gross income received from the szale of products not slaugh-
tered or processed in any way by the taxpayer is to be reported
under Item C=1, gross income of retailers, or Item C-Z, groszs
income of wholesalers, depending on whether the szale is at reiazail
or wholesale. Since Section 2c of the subject law exXempts sales
made by any person engaging or continuing in the buginess of
agriculture and grazing, in the event, the taxgayer is the pro-
ducer of the livestcck sold he would not be liasble for the tax
with respect to such livestcck sold on foot. The exesmption re-
ferred to above doasz not, however, apply to producers slaughter-
ing and/or processing their livastock {other than poultry and
turkeyg). The activity of siauvghtering and procegsing such
livestock (other than poultry and turkeys) iz not the businesss of
agriculiure buit is a business taxable undsr the gubiect law =2s sat
forth in the first, segond, third, and fifth paragraphs of this
regulation.

The 1951 Legiglature amended Section 2b of the Business and

Coccupation Tax Law by adding the following provision:
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"i%toyever, the dressing and processing of poultry and
turkeys by a person, firm or corporation, which poultry
and turkeys are to bs sold on a wholesale basig by such
person, firm or corporation shall not be considered as
manufacturing or compounding, but the sale of these
products, on a wholesale basis shall be subject to the
game tax as is imposgsed on wholesalers or jobberg as
provided in section two-c of this article.”

From the effective date of this amendment., June 3, 1951, gross
income from sales of poultry and turkeys dressed or processed by the
taxpayer which are not produced by the taxgayer, is not to> be re-
ported under Item ﬁf manufacturing classification, but is to be
reported under Item C-1, grosg income of re%ailcrsg or Item C-2,
grose income of wholesalers, depending on whether the =zale is at
retail or wholessle. ZItems C-1 and C-2 do not apply to persons en-
gaged in the business of agriculture; therefore, from the effsctive
date of this amendment producers of poultry and turkeys are not
liable for the tax with the respect to sales of poultry and turkeys
produced by them. Before that date, however, the dressing and/sx
processing of poultry and turkeys, whether by the producer oI by
others, is an activity taxable under Item B, manufacturing

clagsification.
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BOT 6.13 Daixy Business. FPersons engaged in the »dusiness of

cperating dairiee shall report their gross income from such activ-
. ity on the Business and Occupation Tax form as follows:
The total wholesale salss value of products manufactured or
. compoundad shall be reported under Item B, manufecturing classifi-
cation. Manufactured or compounded products include butter, cheese,

buttermilk, orzsnge drink, ice cream, etc. Milk which is marely

pasteurized or homogenized iz not considsered a manufactured or com-

pounded‘product.

If the manufactured or compounded products are sold at retail
. in West Virginiz, the manufacturer shall report the grogs proceeds
derived from the zale of such products under Item C-1, retail class- !
ification, in additiocn to the wholesgale value of the products ‘
!
reported under Item B, manufacturing clasgseificaticn. Howevar., &
manufacturer whe sells his manufactured products at wholasale is not

required to report the value of the products under Item CZ-2, whole-~

. sale classification.

The busginess of horticulture, agriculiure, or grazing iz ncot

taxable under Section 2c of the Business and Occupation Tax Law.
. designatad busgziness of selling tangible prorerty, but the exemption

does not carry through to a8 processing enterprise. Ferzons sompound-
Y =] B ¢

‘ ing products from milk produced from their own heards are therefore
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only taxable on the sale of the manufactured products as set forth
in the second and third paragraphs akbove. The sale of milk produced
from their own herds is not taxable.

Sales of milk or other products purchased from others which are
not manufactured or compounded by the taxpayer are liable under Item

C-1 or C-2, depending on whether the sale is retail or wholesale.

BOT 6.14 Retailers. Persons engaged in the business of selling
tangible property, real or perscnal at retail, are liable for the tax
levied under Section 2¢ of the law, designated business of selling
tangible property, and shall report under Item C-1 én the Business
and Occupation Tax form the gross income from the business. Only
sales of tangible property including carrying charges are to be re-
ported under this classification. Gross income received from other
sources, such as the sale of service and rentals, is to be reported
uncder Item H or Item I.

The business of horticulture, agriculture or grazing is not
taxable under the Business and Occupation Tax Law. These three
categories include florists growing their own stock, orchardists,
and farmers. Any person purchasing the products of horticulture,
agriculture or grazing for resale does not come within this exemp-
tion. For instance, florists who purchase their stock of flowers

are required to repcrt as retailers or wholesalers, but may take

Page 48




N

Adm. Reg. 11-13 |
Serias I Sec. 6
exemption for the sale of plants and flowers of their own cultivation.
Other activities are tc be reported under the clasgification
. on the Businezs and Occupaticon Tax form in which they £all as set
forth belows
. Persons engaged in the kbusiness of gelling tangible property
at retail and who alsoc make sales at wholesale shall report the
gross income of such wholesale sales under Item C-2, wholesale
classification. "Selling at wholesale® or "whcleszale gales"” shall
mean and include: (1) salesg of any tangible personal property for
the purpose of resale in the form of tangible perszonal property;
. (2) sales of machinery, supplies or materials which are to he Ji-
rectly consumed or used by the purchaser in the conduct of any busi-
ness or activity which is subject te the tax imposed by the Business
and Occupation Tax Law or by the Transportation Privilege Tax Law;
{3} sales of any tangible personal propertiy to the United States of
America,. itz agencies and instrumentalities or to tha Stats of
. West Virginia, its institutions or political subkdivisions.
Perzcns engaged in any service business or calling not other-
wise specifically classified under the Business and Occupation Tax |
. Law, shall report the gross income of such business under Item H, |
service clasgification. Such income will include that from service,
. alterations, repairs, delivary charges fcr local deliveries made by

the taxpayer, and other miscallaneous charges or receipts.
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BOT 6.15 Wholesalers. Persons engaged in the business of

selling tangible personal property at wholesale are liakle for the
tax levied under Section 2¢ of the law, designated businegs of sell-
ing tangikle property, and shall report under Item C-2 on the Busi-
ness and Occupaticon Tax form the gross income from the business.
Only sales of tangible personal property including carrying charges
are to be reported under this classification. Gross income from
other scurces such as the rendering of a service and rentals is to
be reported under Item H or Item I.

*Selling at wholesale” or "wholesale sales"” shall mean and
include: (1} sales of any tangible perscnal property for the pur-
poze of resale in the form of tangibkle persconal property: (2} sales
of machinery, supplies or materials which are to be directly consumed
or used by the purchaser in the condu;t of any business cr activity
which is subject to the tax imposed by the Business and Occupatiﬁn
Tax Law or by the Transportation Privilege Tax Law: (3} sales of
any tangible personal property to the United States of America, its
agencies and instrumentalities or te the State of West Virginia,
its institutions or political subkdivisions.

The buziness of hecrticulture, agriculture or grazing is not
taxable under the Business and Occupation Tax Law. These three

categories include florists growing thaeir own stock orchardists,
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and farmers. Any person purchasing the products of horticulturs,
agriculture or grazing for regale doeg not come within this exemp-
tion. For instance, florists who purchase thair steck of flowers
are reguired to report as retailers or wholesalers. but may take
exemption for the sale 7f plants and flowers of their own
cultivation.

Persons engaged in the business of selling tangible personal
proparty at wholesale znd who also make sales at ratail shall
raport the gross income of such retzil sales undar Item C-1, re-=

tail elassification.

BOT €.16 Department Stores, Jewelry Stores. Appliance Stores

and Similar Businesses. Persons engaged in the business of copexr-

ating department storas, jewelrystcres, appliance stores or
similar businesses, in addition to making sales of tangible prop-
erty, may also perform installation of such property for which a
charge is made and may perform repairs on articles belonging to
others. BSuch persons shall report the income from such activities
on the Business and Occupation Tax form as Zollows:

Gross income from sales of tangible property including carry-
ing charges is to be reported under Item -1, retail classification,
or Item C-2. wholesale classification, depending on whether the sale

is 2t retail or wholesale.
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Gross income from installation charges is to be reported under |
Item H, service classification.

. Gross income from repair charges is to be reported under Item
H, service classificatien. 1In the event tangible property ig fuzx-

. nished in connection with the service charge, the material used may
be reported under Item C-1l or C-2, and the labor charges reported
under Item H. 1In order to report the service charges in this man-
ner, however, the taxpayer must keep his records in such a way‘as
to show separately the income received from the material sold, and
the income received from the labor charges. If such recoxds are

. not+ maintained, the entire amount of the charge to the customer
must be reported under the service classification.

Gross receipts from sales and installation of electrical fix-
tures, plurbing fixtures, etc., under contract are to be reported
under Item E, contracting classification. This will apply in all
cagses where installation of the material is performed by persons

. selling the material unless the job is considered “time and materi-
al", as set forth in the sixth paragraph. The contractor is noct
reguired to collesct CorisumersE Sales and Service Tax from custom-—

. ers for whom the work has been performed on a contract basis. nor
is he reguired to pay Consumers' Tax on purchases of material which

are to be incorporated in his contract work.
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In the event electrical fixtures, plurkbing fixtures, etc., zre

scld to a customer at the seller’s established price and installation
. of such fixtures, etc., by the seller is to be performed at a stip-

ulated price per hour and the billing to the customer itemlzes the

material and labor, the sale and installation is to be considered

a "time and material job®.

Gross receipts from "time and material® jobs are to be reported

as follcws:

(a} Charges for materials are to be reported under Item C-1,
retail classification, or Item C-2, wholesale classifica-
rion, depending on whether the sale is at retail or
wholesale.

() Charges for labor are to be reported under Item H, sarvice

classification.

BOT 6.17 Florists and Nurgserymen. Florists and nurserymen

are not subject to the Business and Occupation Tax with respect to
. gales of plantz, flowers, shrubs, etc., produced by them in this
State.
Gross income from sales of products purchased and resold is to
e reported on ths Business and Occupation Tax form under Item c=-1,
retail classification, or ILtem £-2, wholesale classification; de-~

. pending on whether the sale is at retail or wholesale.
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The fleorist or nurseryman taking an order from a customer to

be delivered by a second florist through the F.T.D. service is a
. retailer and the amount collected from the customer is to bhe re-
ported under Item C-1, retail classification. The florist or
nurseryman receiving the telegraphic instructions and delivering
the order is making a sale for resale to the sending florist and
the amount received by him is to be reported under Item C-2, whole-
sale classification.

Income received from orders taken by a florist located in West
Virginia to be delivered through the F.T.D. service by z florist
. located cutside of West Virginia to an out-of-state address may be
claimed as an exempﬁion for Business and Occupation Tax purposes.
Sales delivered by a florist located in West Virginia to a West
Virginia address pursuant to a F.T.D. request from an out-of-
state florist must be reported for Business and Occupation Tax

purposes.

. BOT 6.18 Hatcherv Business. Persons engaged in the hatchery

business shall report the gross income from such activity on the
Business and Occupation Tax form as follows:

Gross income from the sale of baby chicks hatched in West
Virginia is to ke reported under Item C-1, retail cliassification,
. or Item C-2, wholesaie classification, depending on whether the sale

is at retail or wholesale.
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The Business and Occupation Tax Law exempts sales by persons
engaging or continuing in the business of agficulture; therefore,
. hatcheries maintaining their own flocks will be exempt on sales of
baby chicks hatched from eggs produced by such flock; provided,
. adeguate records are kept to establish accurately the amount of

exemption claimed.

BOT 6.1% Mortuaries. Persons engaged in the business of

operating mortuaries shall report the gross income from such activ-
ities on the Business and Occupation Tax form as follows:
{a) 50% of gross income under Item C-1, retail classification.
. (b} 50% of gross income under Item H, service ciassification.
Accommodation charges made to the customers for services

rendered by others such as grave digging charges, etc., for which

the customer is billed at cost and which are not part of the usual

service rendered by the mortuary, need not be reported for purposes |

of the tax. In order to claim this exemption such charges must be
. shown separately on the invoice to the customer and must be accu-

rately reflected in the records of the taxpayer.

. BOT 6.20 Monuments and Memorials. Persons engaged in the busi-

ness of selling monumentd and memcrials shall report their gross

income, including all charges for services such as lettering, installa-

tion, etc., on the Business and Occupation Tax form as follows:
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(a) 85% of gross income under Item C-1, retail classificaticn.

(b)Y 15% of gross income under Item H, service classification.

BOT 6.21 Cemeteries or Memorial Parks. Persons engaged in the

business of operating cemeteries or memorial parks, which usually

. includes the rendering of a service, e. g. “perpetual care"”, shall

report the gross income from such activities on the Business and
Occupation Tax form as follows:

(a} 50% of gross income under Item C-1, retail classification.

(b} 50% of gross incomé under Item H, gervice classification.

If the taxpayer can show by his records an exact breakdown of

. his charges, distinguighing the amount received from sales of

tangible property from service charges, the actual gross income
from sales of tangible property may be reported under Item C-1,
retail classification, and the actual gross income from service
charges under Item H, service classification, in lieu of the per-
centages allowed by the Commissioner as set forth in the preceding

. paragraph.

BOT 6.22 Sale of Motor Vehicles or House Trailers (Mobile

Homes) to Residents and Non-Residents Taking Delivexy Outside of

West Virginia. The scope of this regulation is limited to sales

by dealers in West Virginia of motor vehicles or house trailers

. (mobile homes) to:
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(L) Residents of thisgs State for use in this State but who
take delivery outside of West Virginia; and

{(2) Non-residents for use outside of this State and who take
delivery outside of West Virginia.

In computing the Business and Occupation Tax liability of
persons engaged in the business of selling motor vehicles or house
trailers {mokile homes), neo deduction is allowed by reason of sales
made to non-residents for use outside this State but who take delivery
in West Virginia. Furthermore, no deduction is allowed with respect
tc sales of motor vehicles or house trailers (mobile homes) made to
local residen£s for use by them in this State regardless of the fact
that delivery may be taken by the buyer at the factory or other point
outside this State, or that shipment be made direct from a point out-
side this State to the buyer in this State. It is presumed that a
motor vehicle or house trailer (mobkile home} is purchased for use
in this State when the buyer\sécures a8 Wegt Virginia title pursuant
to the provisions of Chapter 17A,VCode of West Virginia, 1931, as
amended.

A deduction from gross income will ke allowed 2as to sales made
to bona fide non-residents of West Virgirnia, when, as a necessary
incident of the contract cf sale, the saller agrees tc, and does,

deliver the motor vehicle or heuse trailer {(mokile home} to the buver
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at a point outside this State, or delivers the same to & common car-
rier consigned to the non-resident purchaser outside this State. In
either cage, the expense of delivery must be horne by the seller and
without additional charge to the buyer for such delivery.

THE FOREGOING DEDUCTION, HOWEVER, WILI. BE ALLOWED ONLY WHEN

THE SELLER EAS SECURED AND RETAINS IN Hig FITES SATISFACTORY PROGCE:

(2} Thet the purchaser was 2 bona fide resident of another
state:

() That the moitor vehicle or house traller (mobile home) is
purchased for use outside of West Virginia;

(¢} That under the terms c¢f the sales agreement, the seller
was required to deliver the motor vehicle or house trailer (mobile
home) to the buyer at a point outside this State;

(d) That such out~of-state delivery was actually made by the
seller, or by a common carrier acting as his agent, at the expense
of the seller and without additional charge to the buyer for such
delivery; and

{g) That, to the sellers knowledge, the motor vehicle or house
trailer (mobile home) was not titled in West Virginia by the buyer
pursuant to Chapter 172, Code of West Virginia, 1931, as amended.

The form of proof acceptable to the Tax Commissioner for the

purpose of showing 2 sale to be an out-of-state sale, hence excluded
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from gross income taxable under the Business and Occupation Tax Law,
Chapter 11, Article 13, Code of West Virginia, 1931, as amended, shall
be as follows:

CERTIFICATE COF OUT-OF-STATE DELIVERY

NOTICE: This certificate is for the purpose of establishing
the within transaction as being exempt from the West Virginia Busi-
ness and Occupation Tax, a tax levied upen the nameé dealer, not
the purchaser. False statements subject the maker to punishment as
provided by law.

Please print or type the information reguested by this certifi-

cate. DPost Office box numbers, as an address, are not acceptable and

render this certificate void. Rural route with box numbers is
acceptable.
TO THE STATE TAX COMMISSIONER OF WEST VIRGINIA:

The undersigned hereby certifies that he is a bona fide

resident of the State of and that his address is
w3 ?
(Street and number or rural route) {City, town or post office)
(State)
That on the day of ; 18 ., he purchased
from 4 -
(Dealer's Name) (Street address) {City

", the following described motor vehicle or house trailer

and state)
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(mohile home) to-wit:
{(Motor No.)
Make , Model . Year , {Serial No.) ;

and that said motor vehicle or house trailer (mocbile home} was pur-
chased for use outside the State of Wezt Viiginia;

That under the terms of the sales agreement, at no charge to
me, the above named dealer was regquired to, and 4id, deliver said

motor vehicle or house trailer (morile home) to me at

{Street and

4 7

number or rural route and b?x nunker) {City, town or post office)}
(State)
Dated at ' . this day of s
(City) (State)
19 |

{Purchaser's Signature)

{Print Purchaser's Name)

CERTIFICATICHN OF DEALER

STATE OF WEST VIRéINIAa

COUNTY OF , to-wit:

I hereby ceitify that I delivered the above described motor

vehicle or house trailer (mobile home) to

{(Name of Purchaser)
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at the place described in the above certificate on the day of
., 19 .
Date:

(Signature of dealer or
representative)

(Print name)

(Title--officer or agent)
The above certification of dealer was taken, subscribed and

sworn to before me this day of , 19 .

My commission expires:

(N¥otary Public)

BOT 6.23 Trading Stamps. Persons engaged in the business of

trading stamps and who have redemption stores within West Virginia
shall repeort f£ifty percent (50%) of the gross income derived there-
from under the retail classificatien, Item C-1, on the tax return,
and the remaining fifty percent (50%) under the service classifi-
cation, Ite& H, on the tax return.

Persons engaged in the business of trading stamps and who do

not have redemption stores within West Virginia shall report the
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entire gross income derived therefrom under the service classification,
Tiem H. on the tax return.

Where persons are engaged in the bhusiness of trading stamps
and the factg and circumstances are such that there may be a question
as te the application of the above, such guestion shall be submitted
to the State Tax Commissioner for determination.

{(Effective Januarv 1, 1963)

BOT ©.24 Anmusement. Persons engaged in the business of oper~
ating 2 theatre, opera house, moving picture show, vaudeville,
amusement park, dance hall, skating rink, bowling alley, billiard
parler, etc., or any other place at which amusements are offered to
the public shall report the gross income derived therefrom under the
amusement classification, Item G on the Business and QOccupation Tax
form,

In the case of operators of places of amusement doing business
on a percentage basgis, the operator is iiable for the tax on the tetal
admisgions regardless of whether, under the terms of his agreement,
he is reguired tc pay out a percentage of the admissions as part of
the cost of coperating. Motion picture show operators renting films
on a percentage basis are regquired to report the tectal admissions
without any deduction on account of the proportion of admissions

N

paid out for the use of the films.
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Persons angaged in the business of selling tangible propertiy

shall report the gross income of such sales under the retail class-

. ification, Item C-1. or under the wholesale classificaticn, Item -2,
on the Business and Occupation Tax form, depending on whether the
sales are retail or wholesale.

Persons encgaged in the amusement business may also khe subject
te tax under the rental classification, Item I. on the Businesg and
Cccupation Tax form, for gross income derived from the rental of
personal property, e.g. lockers, equipment, ete., or from the

rental »f real property.

. ' BOT 6.25 cCarrving Chargesg and Service Charges. Carrying chargez

added to the sales price of merchandise by the seller under condition-
al sales centracts or other contracts providing for deferred payments
of the purchase price, regardless of whether or not such carrying
charges are segregated on the taxpayer's books and records or billed
separately to the customer, are considered as part of the sales

. price of the merchandise and are taxable under the retail classifi-
cation. Item C-1; on the Business and Occupation Tax form. Also,
¢arrying charges on service charges are taxable under the service

classification, Item H, on the Business and Occupation Tax form.

BOT €.26 Commissions on Ticket Sales. Persons receiving com-

missions from the sale of tickets shall report the gross commissions
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under the service classification, Item H, on the Business and
Occupation Tax form, without any deductions for expenses or cost of

. doing business.

BOT 6.27 Real Estate Brokers and Salesmen. Persons engaged

. in the business of selling real estate shall report the gross in-
come from such activities on the Business and Cccupation Tax form
as follows:

Real estate brokers and independent salesmen, who are not
employed on an employer-employee relationship, selling real estate
for others on a commission basis, shall report their gross commis-

. sions under the service classification, Item H, on the Business and
Cccupation Tax form. Gross commissions shall include commissions
paid to or deducted by other brokers or salesmen.

Perscns engaged in the business of buying and selling real
estate shall report the entire gross income derived therefrom with-
out deducticon of any expense whatsoever; including the original cost

. or purchase price, under the retail classification, Xtem C-1, on the
Business and Ozcupation Tax form.

. Persons building houses or structures on lots owned by them
and selling such houses and lots shall report the gross income Irom
such sales under the retail classification, Item C~1, on the Business

. and Cccupaticn Tax form.
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BOT 6.28 Merchandise Brokers. Persons engaged in business as

merchandise brokers maintaining a place of business in West Virginia
for the purpose of representing out-of-state suppliers of merchandise
on a commnission basis and obtaining orders for the shipment from such
out-cf-state suppliers to customers in West Virginia shall report
their gross commissions on the Business and Cccupation Tax form

under the service classification, Item E, on the Business and Cccu-
pation tax form.

Merchandise brokers maintaining a place cof business in West
Virginia, representing West Virginia suppliers on a commission basis,
obtaining orders from customers located outside of West Virginié for
the shipment of merchandise from the West Virginia supplier to out-
of-state points, where such sclicitation takes place cutside of West
Virginia, are not liable for the tax on the commissions earned on

such interstate sales.

BOT 6.29 Insurance Agents and General Agents. Persons engagecd

in business as insurance agents and general agents shall report the
gross income derived from said business under the service clagsifi-
caticn, Item H, on the Business and Cccupation Tax form. The gross

income shall consist of commissions received for the service rendered

and not the gross amount of premiums passing through the agency or

collected by the agent.
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Insurance ccmpanies which pay the State of West Virginia a tax
upon premiums are exempt if said companies meet the requirements set
. forth in BOT 4.01 ({=z}.

Agents and general agents whose contracts of employment make
such agents emplcyees of the insurance company are not subjest to
the Business zand Occupation Tax. The decision as to whether or not
an agent is an employee of the company shall be made by the Commig-
sioner in each particular case. The‘circumstances and facts must
be presented to the Commissioner for review. In every case, a CORY
of the contract of employment of the particular agent in gquesticn

. ghall be submitted to the Commissioner for review.

BOT 6.30 Barbers and Beauticians. Persons engaged in business

as barbers and beautiéians shall report the gross income derived
from sz2id business under the service classification, Item H. on
the Business and Occupation Tax £form, without any deductions 2r any
other expenses whatsocever. The entire gress income of the shop

. shall be reported without deducting commissions or shares of barbers

or beauticians working in the shop.

. BOT 6.31 Mail Carriers. Persons engaged in the business of

transporting mail under contract or otherwise for the Post Office
Depariment of the United States Government ghall report the dgross

income derived therafrom under the sezvice classification , ITtem H,
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on thes fTax return.

Where a person wh> was awarded the original contract to perfomm
this transporting service subcontracts the performance of this ser-
vice to another, the person who was awarded the original contract
shall repor:t the gross income derived therefrom under the service
classification, Item H. on the tax return. Alseo, the person who
was awarded the subcontract shall report the gross income derived
therefrom urder the =zervice classification, Item H, on the tax
return.

Persons engaged in this type of business are independent con-
tractors, and not employees of the United States Government or any
of *tts instrumentalities and are not engaged in the performance of
a governmental function.

{Effective February 1, 19€4)

BOT 6.32 NewscapeY Carriers. Persons engaged in ths business

of transporting newspapers under contract or otherwise for othsars
ghall repsrt the grosé income derived therefrom under the service
classification, Item H, on the tax return.

Whera a persen who was awarded the original contract to per-
form this transporting service subcontracits the performance of this
service to another, the person who was awarded ths original contract

shall report the gross income derived therefrom under the service

€
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classification, Item H, on the tax return. Also, the person who was

awarded the subcontract shall report the gross income derived there-—
. from under the sgervice classification, Item H, on the tax return,

{Effective February l, 1964;

. BECT 6.33 Laundry and/or Dry Cleaning. The term "laundry and/
or dry cleaning business” applies to: {1l) £the business of oper-
ating a plant or establishment for laundering, cleaning. dyeing.
pressing. 2nd the incidental repair of such articles as clothing,
linens, towels, éurtainsa draperies, rugs, etc., {2} & person who,
under his own name operates a place of businessz ox piék-up and deliv-

. ery system for the collection and distribution of such articles,
holding himself cut to the public as performing such services even
though such perscn owns no plant and contracts with another for =z

part or all 5% ths services rendered. This does not applv, however.

to a person who establishes himself or who azts az an acent for

Laundry and/or drv cleaning plants.

. The term "gerve yourself laundry business® means the businsss
of providing laundry facilities for hirs.

The term "laundry and/or dry cleaning agent” applies to any
person who operates a place of business or pick-up and delivery
system for the collection and distribution of articles to be
. laundered, cleaned, dyed, or pressad, acting as an agent for another

or others, and acting as an independent contractor rather than as an

employee. Page 68
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For the purposes of the Business and Occupation Tax, persons
engaged in the "laundry and/or dry cleaning business® and “serve
vourself lzundry businegg” ze defined zkhove, zre taxable on the Bugi-
ness and Occupation Tax form under Item H, service classification.
on the gross income of the business without zny deductions on
account of commissionz allowed or paid "laundry and/or dry cleaning
agents”. If such commizsions are deducted by a “laundry and or dry |
cleaning agent” from gross cecllections, with only the kalance
appearing as an entry in books of account of the “laurndry and/or
dry cleaning business®, said commissions must be added to the ret
figure remitted by the agent in the determination cof ths proper tax
base of the busginess.

A peréon engaged in the “"laundryv and/or drv cleaning businsssg®
or %*serve yourself laundry businegs®, as defined above, performing
work £or another person engaged in the same business, is reguired.
however, te report only the compensation received from the sazond
person. The second peiéon shall report the full amount received
from his customers without any deduction of the amount gpaid the
first petrson.

Whather or not a taxpaver is acting a&s a “laundry and/or dry
cleaning agent® will be determined as followsé

{a}) From the mamner of billing customers and advertising.

If the advertising on hiz trugk. or otherxwilise ansd/or
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the billing to the customer, indicates that he is

actually engaged in the "laundry and/or dry clean-
ing business®, that is conclusive evidence that he
is sc engaged. If the advertising and/or billing
indicates that a second person is performing the
actual work, this is conclusive evidence that the
taxpayer 1s engaged in the business of a “;aundry
znd/or dry cleaning agent".
(b} From any contract entered into between the agent
and the business i1if the terms ¢f such contract axe
carried out in business practice.
For purposes of the Business and Occupation Tax "laundry and/
or dry cleaning agents", as defined above, are taxable under Item H,
the service clagsgification, on the amount of gross commissions rs-
ceived from or withheld from the person actually engzged in the
“laundry and/or dry cleaning business" or "serve yourself laundry
business" as defined in the regulation. The tax will be imposed on
the "agent® unless he can establish an employer-employee rslation-
ship with the "business".
The burden of reporting any change in the method of doing busi-~
ness from emplovar-employee to centractual relationship which may
have the effect of shifting any part of taw liability will bhe pri-

marily on the “business®” and secondarily on the "agent® although

Page 70

y




é—-i

24dm. Reg. 11=13
Series I gec. 5
both are liable for reporting to this office such change.
Persons engaged in the business of furnishing any real or
. tangible personal property, which has a tax situs in this State,
or any interest therein for hire, loan, lease, or otherwise,
whether the return be in the form of rentals, royvalties, fees or
otherwise shall report the gross income of such buginess under the

rental classification, Item I, on the Business and Occupation Tax

The term “tangible personal property”, as used herein shall not

include money or public securities.

. BOT 6.34 Coin Operated Machineg. Persons who own ¢oln oper-

ated machines and who place same in a business establishment
belonging to another person are considered to be rendering a servicse
to the person in whose place of business such machines are located.
The gross income derived by the owner from these machines éhall ke
reported under the service classification, Item H, on the Business
. and Occupation Tax form; that is, the owner ‘s proportionate share
of the entire gross income of the machine shall be reported under
that classification. The person in whose place of business the
machine is lecated is considered to be receiving commigsions and
shall report his share of the gross income from the machine under

. the service classification, Item H.
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A person who owns and coperates a machine in his own place of
business is considered to be engaged in the amusement business and
the gross income derived from said machine shall be reported under

the amusement clagsification, Item G.

BOT 6.35 Driliing Contractors. Persons engaged in the busi-

ness of drilling contractors, e.g. wells shall report the gross
income derived from said business under the service classification,
ITtem H, on the Business and Occupation Tax form. Grossg inccme shall
include any oil or gas payments or production payments in lieu of
cash.

The receipt by the contractor of an interest in consideraticn
for the drilling of a well is considered as a contribution of
capital by the contractor to the enterprise and is not considered
as income to the contractor. Any other compensation received by
the contractor from other interested lease holders repressnts in-

come to the contractor and such compensation is subject to the tax.

BOT 6.36 Shooting Oil and Gas Wells. Persons engaged in the

business ¢f shooting cil and gas wells shall report their gross in-
come from such activities on the Business and Occupation Tax form

as follows:
When the nitro=-glycerin and other explosives are not manu-

factured in West Virginia by the taxpayer, 75% of the income
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received shall be reported on the Business and Occupation Tax form

under Item C~2, wholesale classification, and the remaining 25% of
. such income shall be reported under Item H, service classification.

When the nitro-glycerin and other explosives are manufactured
in West Virginia by the taxpayer, 75% of the income received shall
be reported under Item B, manufacturing clasgification, and the re-
maining 25% of such income shall be reported under Item H, service
classification.

Gross income received from the shooting of wells by the taxpayer,
without the furnishing of the explosives, shall be reported under
Item H, service classification.

Gross income received from sale of explosives and other materi-
als, which are not manufactured by the taxpayer in West Virginia,
and the shooting is performed by ancther, shall be reported under
Item C-2, wholesale classification.

Gross income received froem sale of expleosives manufactured by
. the taxpayer in West Virginia, the shooting to be performed by

another, shall be reported under Item B, manufacturing classification.

BOT 6.37 Garage and/or Autcmotive Business. Persons engaged

in the business of cperating a garage and/or the business of sell-
ing, servicing or repairing motor vehicles or house trailers {mokile
. homes) and parts used in the servicing or repairing thereof shall

report the gross income derived from the sales of such tangible
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personal property under the retail classification, Item C-1, on the
tar return or under the wholesale classification, Item C-2, on the
. tax return, depending whether the sale is a retail or wholesale sale.
Selling at wholesale or wholesale sales shall mean and include:

(1} sSales of any tangible personal property for the purpose of

resale in the form of tangible personal property: {2) sales of

machinery, supplies or materials which are to be directly consumed

or used by the purchaser in the conduct of any business or activity

which is subject to the tax imposed by the Business and Occupation
Tax or Transportation Privilege Tax; (3) sales of any tangible
. personal property to the United States of America, its agencies
and instrumentalities or to the State of West Virginia, its insti-
tutions or political subdivisions.
Persons engaged in the business of operating a garage and/or
business of selling, servicing or repairing motor vehicles oxr
house trailers (mobile homes) shall report the gross inccme derived
. from the performance of labor or service under the service classi-
fication, Item H, on the tax return. Examples of service or repair
works tire repairing, washing or greasing cars, labor for car
. repairs, etc.
Persons engaged in the business of operating a garage and/or
business of selling, servicing or repairing motor vehicles or house

trailers (mobile homes) are entitled to certain deductions and
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exemptions in computing gross income subject to tax. These deduc-
tions and exemptions are set forth in BOT 4.02 and in BOT 6.22.

In 2ll cases where the taxpayer claims a deduction or exXemp-—
tion, adeguate records must be maintained to establish and support
the deduction or exemption claimed. The Annual Business and Cccu-
pation Tax Return, page one, column three, must be completed
showing the gross amount of deductions and/or exemptions claimed.
The dedﬁctions and/or exemptions claimed on page one, column three,
must be itemized in the space as provided on page two and/or page
three of the Annual Return.

In those cases where the nature of the business requires the
reporting of gross income under the retail, wholesale and service

classifications, the taxpaver must maintain adequaie records to

establish the gross income properly subject to tax undexr the re-

tail, wholesale and service classifications. Example: A repairs

B's-car for $100. A's invoice to B shows $4C for parts and shows
$60 for labor. A must report the $40 as subject to tax under the
retail or wholesale classification while the $60 for labor must
be reported as subject to tax under the service c¢lassificaticn.

In the above example, assuming that A failed to show a proper
breakdown on his invoice to B for parts and labor in the repair job,
the State Tax Commissioner will presume the entire gross income ¢f

$100 as subject to tax under the service classification. The
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burden of proof will be upon the taxpayer 'to rebut this presumption.

(Amended: Effective January 1, 1963)

BOT 6.38 Gasoline Service Stations. Persons engaged in the

business of operating a gasoline service station shall report the
gross inccome derived from the sale of all tangible perscnal prop-
erty, including, but not limited to, the sale of gasoline, oil,
tires, tubes, batteries, etc., under the retail classificaticn,
Item C~1, on the tax return.

Perscns encaged in this type of business activiiy shall report
the gross income derived from service charges, including, but not
limited to, washing, greasing, repairing or any other type of ser-
vice rendered to its customers, under the service classification,
Item H, on the tax return.

Persons engaged in this type of business activity who have
a vending machine or machines on the premises which are not owned
by the service station operateor and said vending machine dispenses
soft drinks, cigarettes, candy., insurance or any other tangible
personal property, the service station operator shall report the
gross income derived from commissions from the vending machine
under the service classification, Item E, on the tax return. Where
fhe vending machine is owned by the service station operator, the

service station operator shall report the gross income derived from
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the sale of tangible personal property from the vending machine
under the retail classification, Item C-1, on the tax return.
. Persons engaged in this type of business activity whe have
tangible personal property for rent, e. g. trailers, etc., which
are not owned by the service station operator, the service ztation
operator shall report the gross income derived from commissions
from the rental of the tangible personal property under the service
classificaticon, Item H, on the tax return.

Where the service station operator owns tangible personal
property, e. g. trailers etc., and rents the same, the gross income
derived therefrom shall be reported under the rental clagsification,
Ttem I, on the tax return. Also, where the service station operator
owns and rents real property, the gross income derived therefrom is
subject to tax under the rental classification, Item I, on the tax
return.

The taxpayer may deduct from gross income the federal and
. state excise tax on gasocline, diesel fuel and oil. The taxpayer

may neot deduct from gross income the federal excise tax on tires,
accessories, etc. The deductions and exemptions for this type of
. business activity are set forth in detail in BOT 4.0Z.
In all cases where the taxpayer claims a deduction or exXemp=
tion, adeguate records must be maintained to establish and support

the deduction or exemption claimed. The Annual Business and
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Occupation Tax Return, page one, column three, must be completed
showing the gross amount of deductions and/or exemptions claimed.
The deductions and/or exemptions claimed on page one, column three,
must be itemized in the space as provided on page two and/or page
three of the Annuzal Return.

In those cases where the nature of the business requires the
reporting of gross income under the retail, wholesale and service

classifications, the taxpaver must maintain adequats records to

establish the gross income properly subiject to tax under the ratail.

wholesale and service classifications. Example: A repairs B's car

for $100. A's invoice to B shows $40 for parts and shows $60 for
labor. A musi report the $40 as subject to tax under the retail
or wholesale classification while the $60 for labor must be reportad
as subject to tax under the service classification.

In the above example, assuming that A failed to show a proper
breakdown on his invoice to B for parts and labor in the repair
job, the State Tax Commissioner will presume the entire gross income

of $100 as subject to tax under the service classification. The

burden of proof will be upon the taxpayer to rebut this presumption.

BOT 6.39 Rental and Rovalty. Persons engaged in the business

of furnishing any real or tangible personal propertv, which has a

tax situs in this State, or any interest therein for hire, loan.
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lease or otherwise, whether the return e in ﬁhe form 2f rsntals.
rovalties, fees or otherwise, shall repcrt the gress income derived
therefrom under the rental clagsification., Item I on the tax form.

The term “tangible‘personal property" as used herein, shall
not include money or public securities.

Special directions applicakle to any other activities in

which the taxpayver is engaged will be furnished upon regquest.

BOT 6.40 Rental of Ecuipment. Persons engaged in the business

of renting equipment without an operator for same shall report the
gross income derived therefrom under the rental classification,
Item I on the Business and Occupation Tax form.
| Persons engaged in the business of renting equipment and

furnishing the operator for the same on a charge per hour, per day,
etc., shall report the gross income derived therefrom under the ser-
vice eclassification, Item E on the Business and Occupation Tax form,
However, in the event the gross income from such activity is subject
to the Transportation Privilege Tax. the Business and Occupatiecn Tax
shall not apply.

Persons engaged in the business of furnishing any real or

tangible perscnal property, which has a tax situs in this State, or

any interest therein for hire, loan, lease or otherwise., whether

the return be in the form of rentals, rovalties, fees or otherwise
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shall report the gross income derived therefrom under the rental
classification, Item I on the Business and Occupation Tax form.

The term "tangikle personal property”, as ussd herein, shall
not include money or public securities.

Gross income received from rental of eguipment. as zst forth
hereinakove, which is received by & contractor as part of the con-
sideration for the performance of a contract as defined in BOT 2.11,
is taxable under the centracting classificaticn, Item E on the

Business and Occuration Tax form.

BOT 6.41. Leased Departments. The owner or operator, lessor,

of the steore or establishment in which leased departments are con-
ducted may include in his return the gross income of the leaged
depariments under the appropriate classification. If the tax is
so reported and psid by the lessor, it shall noi be recessary ZIoxr
‘the lessee. operator of the leased department, to file a return or
pay tax on the gross income so included in the return ©f the lessor:
owner or operator of the store. The le28or, owner or operator,
shall indicate on the return or by rider attached thereto, the .
name of the lessee of any leased depariment so included in his re-
turn. The fact that the lessor reportes and pays the tax does not
relieve the lessee from liability for any deficiency.

If the lessor, owner or operator, of the store does not elect
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to include the gross income of leased departments on his return,
the lesszee, operator of the leased department, shall file sepa-
. rate returns of the grossg income of the business of such depart-
ment under the apprecpriate classification.
The lessor in all casgzes shall report the rental income
derived from the leased departments under the rental classification,
Item I or the Business and Occupation Tax form. |
‘'he lessor, owner and operator, shall advise the Commissioner
in writing as to the manner in which suéh return will be filed.
After sﬁch notification, the lessor, cowner or operator, shall not
change his method of reporting without first having obtained in

writing the approval of the Tax Commissioner Zfor such change.

BOT 6.42 $Emall Loan and Industrial Loan. Pergcns engaged in

the business of making loans of money, credit goods, or things in
action, who because of such activity are required under the provi-
sions of Chapter 47, Article 7A, West Virginia Code of 1931, as

. amended, to cbtain a license from the West Virginiz Commissioner
of Barking., and psrsons engaged in business a&s an industrial loan
company, &#hall rsport the gross income derived therefrom under the
small loan and industrial leoan classification, Item J on the
Buginess znd Occupaticen Tax form.

. The measure of the tax for persons engaged in thisz type of

I

F

business shall not include the return of capital or return oI
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principal in making loans of money. credit goosds or things in
action. Bad debts as defired in BOT 4.02 are not propsr deduc-

. tions for persons taxable under Item J on ths Businessz and
Occupation Tax form.

The term "gross income” is defined in BOT 2.05.

BOT 6.43 Acgcommodation Sales. The term "Accommodation

Sales™ includes only those gales for resale by persons regularly
engaged in the business of making sales cof the type of tangible
personal property s¢ sold to other persons engaged in the business
of gelling that type of tangible personal property where {1) the

. amount paid by the buyer does not exceed the amount paid by the

F

seller to his wvendeor in the acgulisgition of the article and {2} the

L

sale is made as an accommodation to the buyer to enakle him te f£ill

a bona fide exigting order of & customer or to reimburse in kind a

previous accommedation sale by the buyer to the seller; provided,

that such accomm@éation sales must be incidental to the zesller's
. principal business activity.

The "amount paid by the seller to his vendor" may undsr some
circumstances include certain actual costs insurred by the seller
and billed as such to the buyer in addition to the invoice cost
of the article sold as an accommodation sale. The term "incidental

. to the seller’s principal business activity” shall mean infrequert
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in relation to the total volume of sales.

In computing the tax under the wholesale classification, there

. may be deducted from the reported gross amount so much as represents

receipts from accommcdation sales. Each seller claiming this deduc-
. tion musit retain sales and cost records sufficient to prove each

individual accommodation itransaction claimed. In the event the

seller fails to keep sufficient sales and cost records to establish

the nature of the *“ransaction, no deduction will be allowed under

this regulation.

(Effective January 1, 1963)

. BOT 6.44 Sales Between Affiliates. Where sales are made

petween affiliated businesses, or under circumstances where the
relation between the buyer and seller is such that the gress pro-
ceeds from the sale are not indicative of the true value ¢f the
subject matter of the sale, the Tax Commissgioner szhall determine
the sales price to be reported by the tTaxpayer on the Business
and Occupation Tax form, such sales price to correspond as nearly
as possible to the sales price of similar products between non=

. affiliates.

BOT 6.45 Casual Sales. Sales are deemed tc be casual sales

when made by a person who is not engaged in the business cf selling

the type of property involved. Examples of casual sales are the
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following:

1. §&ale of a capital asszt by a manufacturer, wholssalerx

. ¢z retailer;

2. Sale of any second hand property vhich iz of a tygpe
not regulariy sold by the taxpayer:; ¢. g., sale of zn
automobile or radic by a plumber.

3. Sale of household furniture by a psrson who is not
engaged in the business of selling; 2.¢., gale of 2
diring set by a lawyer.

On the other hand, the =ale at retail by a manufacturer ox
whelesaler of an article of merchandise manufactured or handled
by him is net a casual sale, even though he may make but one such
sale.

Parthermore, persons who hold themselves out to the public as
making sales at retail or wholesale are deemed to be engagsd in the
‘business of selling, and sales made by them of the type of property

. which they held themselves out as selling, are not casual sales

even though such sales are not made frequently.

BOT 6.46 Direct cr "Drop" Shipments of Merchandise. Persons

engaged in the business of gelling tangible property at whelessle and
retail in West Virginia fregquently have occasion t2 take ordsrs from

. gugtomsrs, which orders are forwarded teo an out=gcf-state manulacturer
or Gjobber. The cut-of-state manufacturer or jobber mayv then make
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shipment direct from an out-of-state point to ths West Virginia

sustomer. The inveice, however, is made to the West Virginis
seller who in turn »ills his customer. While such shipments
themselves are in interstate commerce, the sale from the West

Virginia seller to hig customer is strictly intrastate and the

gross income of such sale must be included in the measure of the

Business and Occupation Tax.

BOT 6.47 Opticizns, Optometrists, Ophthalmologisis and

Oculists. Optometrists, ophthalmologists and oculists are not

subject to the Business and Occupation Tax on fees and charges

which are attributable to the rendition of professicnal servisces,

such services including the furnishing of temples and frames
fitted with prescription lenses prepared by and secured from

opticians or optical laboratories.

Opticians are subject to the Business and Occupation Tax and

are regquired to report their gross income or the Buginesgs and

Occupation Tax form as follows:

{a} The whelesale value of eye glasses, la2nges, or other

articles manufactured, assembled, or prepared Ifor sale

in West Virginia by the taxpayer shall be reported under

the manufacturing clasgsification, Item B on the Businzss

and Ozcupation Tax form.
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The gross income derived from the retail sales of eye
glasses, lenses, or other articles manufactured,
asserbled, or prepared for sale by the optician shall
be reported under the retail classification, C-1 on the

form, and in addition thereto, the gross income shall Dbe

reported under the manufacturing classificatioan, Item B
on the form, as set forth in paragraph {(a) above.

The sales value of eve glasses, lanses, or other
articles manufactured, or prepared for sale in West
Virginia by the taxpayer and sold at whdlesale to
optometrists, ophthalmologists, oculists or to other
opticians shall be reported only under the manufac-
turing classification, Item B on the form.

The gross income of wholesale sales of merchandise not
manufactured, assenbled, or prepared for zale in West
Virginia by the taxpayer shall be reported under the
wholesale classification, Item C=-2 on the Zorm.

The gross income from repair charges shall be reported
under the service classification, Item H con the form.
In the event tangible property is furnished in connec-

tion with the repair charges, the material used may ke

reported under the retail or wholegale clasgification, as

the case may be, and the service charges may be reported
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under the service classificaticn. 1In order to report the ssrvice
charges in above manner, however, the taxpayer must kesp his
. records in such a way a3 to show separately the income received
from the material sold and the income received from the service
. charges. If such records are not maintained, the entirs amcunt
billed to the customer shall be reported under the service

classification.

BOT 6.48 Natural Gas Utilities Producing all cx any Part of

Their Gzs Which is Sold as a Utility. Persons engaged in ths

business of selling gas as a utility are ligble for the itzx levied

. under Section 24 of the law, designated utility classification, and
shall report undexr Item D-5 on the Business and Occupation Tax form
the gross income from all sales made as & utility. In addition to
other allowable deductions, persons producing natural gzs and sell-
ing such produced gas as a utility are allowed to ¢liim as an

exemption under Item D-5, utility classification, the proporfion of

the producticon tax paid under ITtem A-4 that the amount of such

nroduction sold as a utility bears to the total production.

. Utilities producing gas must report under Item 2A~4, the well-
mouth value of the gas produced as set forth in the instructions to
perscns engaged in the business of producing gas.

. Utilities engaged in the business of making non-utility
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sales of tangible property shall report the gross income ¢f such
sales under Item C-1, retail classification, or Item C~2, whole-
sale classification, depending on whether the sales are retail
or wholesale. However, utilities making non-utility sales of
their own production to producers of natural resources, manuiac-
turers, etc., for use or consumption in the purchaser’s business
are not reguired to report the income received from the sale of
the producsd gas under Item C-2, wholesale classification.

Other activities are to be reported under the classification
on the Business and Occupation Tax ferm in which they fall as set
forth below:

Persons engaged in any service business or calling not other-
wise specificélly classified under the Business and Occupation Tax
Law, shall report the greoss income of such business under Item E,
service classification. Suchk inccme will include £hat from ser-
vice, alterations, repairs, delivery charges for local deliveries
made by the taxXpayer, and other miscellanecus charges or receipts.

Persons engaged in the business of furnishing any real ox
tangikble personal property {the term tangible personal property
shall not include money or'éublic securities) which has a tax
situs in this State, or any interest theréin; for hire, loan, lease
or cotherwise, whether the return ke in the form of rentals, royalties,

fees or otherwise {excluding interest and dividends) shall regort the
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gross income of such business under Item I, rents, royalties, ete.
Special directicns applicable to any other activities in which

the taxpayer is engaged will be furnished upon request.

BOT 6.49 Limestcns or Sandstone. Persons engaged in the

business of producing limestone or sandstone for sale or consump-
tior, either directly or through the activity of others, shall in
addition to being subject to tax under Section za.of the law, prc-
duction clagsification, be deemed manufacturers and are gubjest to
tax under Sectien 2b of the law, manufacturing classification. The
grogs proceeds from the sale of the production shall be reported
under the manufacturing classification, Item B on the Business and
Occupation Tax form and the value of the limestone or sandsione pro-
duced at 35¢ 2 net ton shall also be reported under the produztion
classification, Item A-5 on the Business and Qccupation Tax form.
Persons engaged in the business of selling tangible property

shall report the grossz income derived from such sales under the

retail classification, Item C-1 or under the wholesale classification,

Item C-2, depending on whether the sales are retail or whelesale. A
producer who sells limestone or sandstone at retail in West Virginia
shall report the gross proceeds derived from the sale of such lims-

stone or sandstone under the retail classification, Item C-1, iz

additioen to the amount reported under the producticn clasgification,
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Item A-5, and the value of the limestone or sandstcne reported
under the manufacturing classification, Item B.

A producer who sells limestone or sandstone at wholesale
to producers of natural resources, manufacturers, wholesalers,
jobbers, retailers or commercial consumers for use or consumgption
in the purchaser®s business shall not be reguired to report the
vaiue of the limestone or sandstone under the wholesale classifi-
cation, Item £-2. but shall report the same under the production
and manufacturing classification as set forth hereinabove.

BOT 5.50 Timber, Lumber and Pulpwocod. Persons engaged in

the timber, lumber and pulpwood businesses shall report the gross
income derived therefrom in the following manner:

(a) Timber - Production. A person who owns timber on the

stump and who produces by cutting the timber and who sells the
same at wholesale shall report the entire gross proceeds derived
from such wholesale sales only under the production of timber
classification, Item A-6 on the Business and Qccupation Tax form.
regardless of whether such timber is sold on the greound or deliv-
ered to the mill.

(b} Tinber. and TLumber - Production and Manufacturing or

Preparing for Sale. A person who owns timber on the stump and

who produces by cutiting the timber and who manufactures or
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prepares for sale the timber by sawing, etc., it himself into
lumber shall report the entire gross proceeds derived from the
. sale of such lurbesr under ths manufacturing or preparing for szsale
classification, Item B cn the Business and Occupation Tax form, znd
in addition shall report under the production of timber classifica-
+ion, Item A-6 on the Business and Occupation Tax form, twenty
percent {20%) of the amount reported under the manufacturing or
preparing for sale classification, Item B. It is to be rnoted that
the amocunt reported under the production of timbker classification,
Item A-6, is twenty percent (20%) of the gross proceeds derived
. from the sale of the lumber manufactured or prepared for sale fzom

timber owned and produced by the taxpayver.

(¢} Pulpwood - Production and Manufacturing oxr Freparing for

Sale. A person who owns timber on the stump and who producss by

cutting the timber and who manufactures or prepares for sale the

timber, which is to be used in the making of pulp, shall report

. the entire gross proceeds derived from the sale ©f the pulpwoosd
under the manufacturing or preparing for sale classifization, Iteam B,

azs-

[ alad

and in addition, shall report under the production of timber c

. ification, Item A-6, fifty percent {(50%) of the amount reported
under the manufacturing or preparing for sale classificatien, Ztem B.
In cases involving timber to be used in the making of pulp.

the amount repocrted under the production of timber classification,
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Item A-6, is f£ifty percent {50%)} of the gross proceseds derived
from the sale of the pulpwood.

. {dy Service. A person who does not own timber on the stump.

and who never takes title to the same, and who produces by zutting

Lo Y

the timber for the owner and/or who manufactures or prespires for
sale the same into lumber or pulpweod and other products for consid-
eration, shall report the gross income derived from the perfiormance

of services for the owner under the service clasgification, Item H.

(e} Ownar who Hires Another to Produce znd/or Manufacturs

or Prepare for Sale. &2 person who owns timber on the stump, but

who hires ancther to produce by cutting the timber and/or who hires
another to manufacture or prepare for szle the timber by sawing,

etc.. shall rsport gross income in the same manner &g a psrson who

ale the timber

n

cwns, produces and/or manufactures or prepares for
into lumker as set forth in paragragh () above.

(£) Purchased Savered Timber -~ Manufacturirg or Prepsring

fdr Sale. Where a person purchases severed timber and manufactursas
or preparez for sale such zevered timber into lumber, he shall re-
port the gross proceeds derived from the sale cf the lumber manu-
. factured or prepared for sale from purchased severed timber under
the manufacturing or preparing for sale classification, Iitem B, and
shall not Ye reguired to report under the production of timber

classification, Item A-6, the twenty percent {20%! of the gross
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proceeds derived from the sale of lumber manufactured or prepared
for sale from purchased severed timber.

(g) Retail and/or Wholeszale. A person who sells at retail

or at wholesale timber, e.g. mine timber, etc., which he does not
produce by cutting and which he does not manufacture or prepare
for sale, shall report the gross income derived from such sale
under the retail classification, Item C-1, or under the wholesale
claséification, Item C-2, as the case may be.

(k) Retail and/or Whelesale. A person who owns, produces

and/or prepares for sale timber or lumber and the same is sold
at retail, the gross income derived from such retail sale shall

be reported under the retail classification, Item C-1, in addition

to the amounts reported under the production of timber clasgifica-
tion, Item A-6, and/or manufacturing or preparing for sale
clagsification, Item B.

Where a person taxable under paragraph (b} above sells at
wholesale timber or lumber, the gross income.dérived from such
wholesale sale shall not be reported under the wholeszale class~
ification, Item C-2, but onlv under the production of timber

classification, Item A-6, and the manufacturing cr preparing for

sale classification, Item B.

BOT 6.51 Mzpufacturing, Compounding or Preparing for Sale.

Persons engaged in the business of manufacturing. compounding, or
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preparing for sale, profit or commercial use, gither directly ox

through the activity of others, in whole or paxt, any article,

e
)

substance, commodity or electric power not produced by publ
utilities are subject to tax under the manufacturing, comgounding.
or preparing for sale classification, Item B on the Businzss and
Occupation Tax form. The amount of the tax is to be egual to the
value of the article, substance, commodity or eleciric powsr manu-
factured, compounded or prepared for sale as shown by the gross
preoceeds derived from the sale thereof by the manufacturer o©or per-
son compounding or preparing the same, except as otherwise
provided.

The measure of this tax is the value of the entire product
manufactured, compounded or prepared in this State for sale,

profit or commercial use, regardless of the place of sale or the

fact that delivery may be made to a point outzide the State. There

shall be no deductions for selling commissiocns, bad debts or any
other expenses whatsoever in determining the value of the entire
product.

In those instances in which the same person partially manu-
factures products within this State and partially manufactuxss
such products outside the State the measure of his tax under the
manufacturing classification shall be either of the following at

the option of the taxpayer.
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{2} That proportion of the sale price of the manufactured
product that the payroll cost of manufacturing such
product within West Virginia bears to the entire pay-
roll 2ost of manufacturing the same product.
{b) The proportion of the sales value of the articles that
the cost of operations in West Virginia bears to the
full cost of manufacture of the article,
In determining the value of the entire product, the taxpayver

must adhere to BOT €.52, Rules for Determining the Valus of

Natural Resource Products or Articles Manufactured, which is

applicakle.

Persons engaged in the business of manufacturing, compounding
or preparing for sale, profit or commercial use, any article, sub-
stance or commodity, title to which is vested in another, and the
article, etc., is returned, not sold, by the manufacturer to the
owner, the manufacturer shall report the gross inceme derived
therefrom under the service classification, Item H, on the Business
and Occupation Tax form. In those cases where the manufacturer ig
not vested with title to the article, ete., the manufactursr is
rendering a service rather than manufacturing the zame.

Persona engaged in the business ¢of manufacturing, ccmpounding
or preparing for sale, profit or commercial use, any articlsz, sub-~

stance, ccmmodity or electric power and the same is sold at retail
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shall report the gross income derived from such retall sale under

the retail classification, Item C-1, and the value of the same shall
. be alszo reported under the manufacturing, compounding or preparing

for sale classification, Item B.

In those cases where a person manufactures, compounds or pre-

pares for sale, profit or commercial use, any article, substance

or commodity or electric power and the same is sold at wholesale,

as defined in BOT 2.10, the gross income derived therefrom shall

be reported only under the manufacturing classification, Item B,

and not under both the manufacturing and wholesale classifications.

. BOT 6.52 RULES FOR DETERMINING THE VALUE OF NATURAL RESOURCE

PRODUCTS OR ARTICLES MANUFACTURED.

I. RULES APPLICABLE TO ALL PRODUCERS AND MANUFACTURERS .

A, Values Based upon Actual Gross Proceeds from Sales.
BE. Eguivalent Vaiues in the Absence of Sales.
(1) Shipments made without sale.
. {(2) Use or consumption by producer or manufacturer.
C. Eguivalent Values Where Sales are not Indicative of True
Value.
(1) Sales made exclusively to affiliates.

{2) Sales made partially to affiliates.

. II. RULES APPLICABLE TO PRODUCERS AND MANUFACTURERS CPERATING

BOTE WITHIN THE STATE AND WITHOUT THE STATE.
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A. Values Based Upon Actual Gross Proceeds From Eales.
B. Eguivalent Values If Gross Proceeds Cannot Be Segregated.
. ¢. Allocated Values In Case Of Partial Production.

ITT. MINIMUM VALUES.

A. Purchase of Like Products.
B. Values Used Foxr Other Purposes.

I. RULES APPLICABLE TO ALI. PRODUCERS AND MANUFACTURERS .

The following rules for determining the taxable value
of natural resource products or articles manufactured within
the state shall apply equally to producers and manufacturers
engaged in such activities exclusively within the state and
to those engaged in such activities both within and without
the state. The values determined under these rules will be

uniformly applied in computing the taxes imposed by the

statute.
A, values Based Upon Actual Gross Proceeds From Sales.
. Whenever possible, and unless otherwise provided in

these rules, the value of articles produced cr manufactured
within the state shall be determined by the actual gross
. proceeds derived from the sale thereof by the preoducer or
manufacturer. Adjustment to such sales values for inven-
tories at the beginning or end of the taxable year may be

. made or may not be made, as long as the method employed is
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followed consistently throughout the years.

The gross proceeds from sales shall be those shown by
the books of the producer or manufacturer, and the inven-
tories, whenever used, shall be those employed in closing
such books, except that the following adjusitments shall be
made in those instances where sales are made at retail
rather than at the wholesale prices of the producer or
manufacturer:

1) There shall be deducted from the retail
sales shown by the books the difference
between the retail and whclesale prices
of the producer or manufacturer £for the
items sold at retail. This deduction
may also be made by using the customary
discount granted by the producer or
manufacturer to his wholesale customers.

{23 If all sales are at retail and no whole-
gale prices of the producer or manufacturer
are availlable, any reasonable adjustments
will be accepted, if such adjustment is
based either upon the customary margin
of gross profit enjoyed by retailers of like

or similar items or if such adjustment is
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based upen the actual retail selling expenses
of the producer or manufacturer.
. The gross proceeds from saleg shall be those after dis-
counts, allowances, returns and trade~ing, provided that the
. gross proceeds from subsegquent sales of returns and trade-ins
are included.

In order to determine the value within the state, there
may be deducted from the gross proceeds oI sales any out-
geing freight charges actually paid by the producer or
manufacturer, but no deduction will e allowed for expenses

‘ incurred by him through the use of his own equipment in
transporting items preoduced or manufactured.

B. Eguivalent Values In The Absence 0Of Sales.

Whenever the value of articles produced or manufactured
cannot be determined by the actunal gross proceads Ifrcm the
sales by the producer or manufacturer, because he ships or

. transfers such products or articles without making sales
therecf or because he uses or consumes such products or
articles in his business, then the valuesg shall be deter-

. mined according to the following rules,

(1) Shipments made without sale.

Whenever products or articles manufactured within the

state are shipped without sale t> warehouses, branches or
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other establishments maintained by the producer or manu-
facturer or any of his agents, the value of such products
. or articles manufactured within the state shzll be deter-
mined, whenever p»ossible, by the actuzl grocss proceeds
derived from the subseguent sales therecf by the producer,
manufacturer or any of his agents, except that if such
sales are'made at retail the same adjustmenis as those
outlined above shall be made.
wWhenever shirments without sale are made to consignees
or other bona fide purchasers cf the producer or manufacturer,
their value shall be determined by the actual gross proceeds
of the subsequent sales as i1f such sales had been made at
the time of shipment.
(2} TUse or consumption by producer or manufacturer.
Whenever natural products or artizles manufactured
within the state are used or consumed by the producer or
. manufacturer in his business, whether within the state or
without the state, whether ir the same business or in an
affiliated business, the values of such products or articles
. shall be determined by one of ths folleowing methods, but

not necessarily in the order stated:

(a) By applying to the products or articles the

wholesale list prices of the producer or
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manufacturer.

If no such list prices are available, by épplying
to the products or articles the averags prizes

at which szles are made during the taxable yvear
to regular customers of the producer or
manufacturer,

If no such sales are made or if the grocseds from
such 3ales are relatively small and their sverags
prices inconclusive, by zprplyirg to the products
cr articles the average market prices for products
or articles of like gquality or characster cbtainsd
by other producers and manufacturers.

If such market prices are not readily avallable,
then valugs shall be determined by adding to the
total prefduction or manufacturing zost within the
state the average markur realized by the producer
cr manufacturer on his products or, if nscessary,
by reszorting to the averzage markup of other pro-
ducers or manufacturers of such products ar

articles.

In 2ll instances where products or articles arese used

or csonsumed at a point distant from the place of produsticon

or manufacturing, outgoing freight charges p2id by the
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producer or manufacturer will not be allowed as a deduction,
tnless due consideration has been given to them also in the
method by which the values were determined; for example, if
wholesale list prices, average selling prices or market
prices used are f.o.b. and the producer or manufacturer pays
the freight on shipments destined for use or consumption in
his business, then such prepaid freight will not be an allow-
able deduction in arxiving at a local sales value.

Which one of the above methods will be preferable depends
entirely on the particular circumstances in each instance. In
general, preferencs should be given to any method which can be
applied with the least effort, without the necessity for
burdensome calculations and for which the needed 4data are most
readily available from the books and records of the producer
or manufacturer, as long as such methecd will reflect as
nearly 2s possible approximately true values of production or
articles manufactured.

Equivalent Values Where Sales Are Not Indicative of True Value.

Whenever the actual gross preoceeds from the sale of pre-
ducts or articles are neot indicative of their true value,
because such sales are made to affiliates of the producer or
manufacturer or under cother circumstances where a Common

interest exists between him and the purchaser, the following
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rules ghall bz applisd ir determining values produced o
marnufacturad. The same shall apply a2lso to inter-depart-
. mental, inter-divisicnal or inter-company shiprments whigh
are not sales within the legal meaning cf ths word.
(1} Sales made exclusively to affiliates.
Whenever sales zre made exclusively te affiliates the
value of products or articles manufactured within the state
shall be determined on thes basis of the actual gross pro-

ceeds from the subsequent sale of such products cr articles

by the affiliate of the producer or manufacturer, extept that

. in cases where such sales are made at retail the zame adjust-
ments as those outlined above shall be made.

If the gross proceeds from the sale oI suzh products or
articles cannot be segregated from these c¢f other products
or articles sold by the affiliate, but not produced or manu-
factured within the state, then the determination <f values

. shall be made on the basis of the wholesale list rrices or
average selling prices of the affiliate or oun the basis of
average market prices or by resort tec cost plus valueg in

. the same manner as outlined above in the rules for producers
or manufacturers using or consumiﬁg products or articles

manufactured within the State.
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(2) Sales made partially to affiliates.

If sales are only partially made to affiliates and
partizally t& regular customers of the producer ©r manu-
facturer, ther valuss produced or manufactured shall be _

. determined in the following manner.

If sales to affiliztes are made on a discount basis
from wholesale 1ist prices to regular custeomers and such
discounts to affiliates are separately accounted for on
the books of the producer or manufacturer, than gugh dis-
counts shall be disregarded and the values which zre the

. measnure of the tax shall be bkased upon the wholesale list
prices without any reduction for such discounis to
affiliates.

If sales to affiliates are not made on such discount
basis or if such discounts to affiliates are not segragatad
on the books of the producer or manufacturer, then the value

. of that portion of the products or articles marufactured
which has been sold to affiliates shall be detarmined by
applying the wholesale list prices or average selling prices

. £ the producer or manufacturer to regular customsrs, or by

adding to the proportionate production or manufacturing cost
of the producsts or articles sold to affiliates the actual

markup shown by the proportionate cost of the sales to customers

rage 104

A o _d




'--------r———————________________________________44?447ﬁV

Adm. Reg. 11=-13

Series I

II.

[ns
(A

i
[
L#]

and the gross proceeds derived from such sales. The latter
method shall be used in all instances where sales or ship-
ments to affiliates are being made on a2 cost kbasis or by
referzsrice to cost through the use of a cost plas kasis.

RULES APELICABLE TS PRODUCERS AND MANUFACTURERS OPERATING

BOTE WITHIN THE STATE AND WITHOUT TIE STATE.

The fsllowing rules for determining the taxabls value
of natural resouxce producté or articles manufactured within
the state shall apply only to producers and marafacturers
who are engaged in such activities both within the state and
without the state. The values determined under these ruales
will be uniformly applied in computing the taxes imposed by
the statuts.

values Bassed Ucon Actusl Gross Procgads From Szles.

Wharevar possible. and unliess otherwise providad ixn
these rules, the value of products or articles mancfactured
within the state shall be determined by the aciuzl gross pro-
ceeds derived from the sale thereof by the praduce:‘ar
manufacturer, if such gross proceeds can be clearmf gagre-
gated from the gross procesds of products or zrticles rot
produced or manufactured within the state.

Such segregation may be made in a number of ways which

will be acceptable whenever actual gross procesds form the
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basis for such segregation.

If the bocks of the producer or manufacturer clearly

. segregate the gross proceeds Irom the sale of products or
articles manufactured within the state, totally or partially,
then such gross proceeds shall be used in determining the
value.

IZ the books of the producer or manufacturer dso not
segregate such gross proceeds, »ut clearly segregate the
gross proceeds from the sale of various prodults or articles
and any of those are produced or manufactured exclusively

within the state, then the gross procesads from the sale of

such producis or articles shall be used in determining theix
value.

If the books of the producer or manufacturer clearly
segregate the gross proceeds from the szale of various pro-
ducts or articles, but such products or articles ars not
exciusively produced or manufactured within the state, beirg
produced or manufactured in other states as wall, then the
values shall be determined by that portion of thes gross pro-
. ceeds which bears the same ratio to total gress proceeds which

the number of units produced or manufactured within the
state besrs t£o the total number of units produced or manu-

Ffactured both within and without the state.
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(8)

Whenever the gross proceeds from sales are segregated

on the books of the producer and manufacturer, but exclusions
and deductions are not so segregated, then that poartion of
such exclusions and deductions shall be used in determining
values which béars the same ratio to the total of such exclu-
sions and deductions as the values determined to have been
produced or manufactured within the state bear to the total
gross proceéds.

Equivalent Values If Grogs Proceeds Cannot Be Segregated.

Whenever the actual gross proceeds derived from the

sale of products or articles manufactured within the state

cannot be segregated from the gross proceeds derived from

the sale of products or articles manufactured without the
state in any manner described above, then the values shall

be determined by adding to the production or manufacturing
cost within the state the markup based upon the difference
between the total gross proceeds and the total production

or manufacturing cost both within the state and without the
state. The values so determined shall be the equivalent of
that portion of the gross proceeds which bears the same ratio
to thé total gross proceeds as the production or manufacturing
cost within the state bears to the total production or manu-

facturing cost both within and without the state.
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Production cost, whenever used in these rules, shall
mean only the cost of raw materials, productive labor and
production or manufacturing overhead, but shall rct be
construed to include any general, selling or adminigtrative
expensses or any portion thereof, since this would be tant-
amount to an indirect deduction of such experses not allowed
to any other taxpayer. A

Allocatad Values In Lase OFf Partizal Production.

Whenever articles are only partially manufactured within
the state and bartially manufactured without the state, regard-
less of whether such partial producticn begins, ends or only
passes through some process within the state, the rules con-
tained hersin shall bz applied only to the extent that they
do not conflict with the statutory formula for the zllocation
of gross proceeds to partial producticn within the state on
the basis of payroll cost of manufacturing within the state to
total payroll cost of manufacturing or on the basis of cost of
operations withirn the state to the comparable total cost of
operations both within and without the state. The option which
+he statute has granted to manufacturers as to érticles oenly
partially manufactured in this state is not intended to be

limited by any of the rules herein.
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(a)

MINIMUM VALUES.

Motwithstanding all rules outlined heretofcre, certain
minimum values shall be presumed to ke the valus oI products
or articles manufactured within the State, unrless the pro-
ducer or manufacturer makes a clear and convincing showin
that suzch minimum values would be ineguitakle under his
particular circumstances.

Such presumed minimum wvalues shall be apprlied in all
instances where, under the rulegs 2bove, values would be
determined otherwise than by reference to the actual gross
proceeds from sales.

It shall be further presumed that products or articles
manufactured within the state are of the highest guality
of any products or articles of the same producer or manu-
facturer, unless they are shown to be of a different guality
or character.

Under no c¢ircumstances shall values ke preasumed to be
less than the actual cost of operations within the state.

Purchases of Like Products.

e ————————————

Whenever a producer or manufacturer in addition to
producing or manufacturing within the state purchases products
or articles of like guality and character., whether within the

state or without the state, then the highest price paid by him
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during the taxable year for such producis or articles shall

be presumed to be their minimum value, unless the market condi-
tions under which such price was paiﬁ are shown to have been
abnormal and the resulting price in excess of true wvalue.

Valuss Used For 2ther Purposes.

Whenever a producer or manufacturer represents the value
of products or articles manufactured within the state tc be in
excess of the valus determinable under these rules or usesg such
exceas value in computing his inventories, preparing his finan-
cial statements or otherwise for purposes othsr than determin-
ing his Business and Occupation Taxes in this state, then the
values so rapresented or used during the taxable vear shall be
presumed to be the minimum value, unless they are shown to be
incongruous.

This regulation became effective January 1, 1939, and

supercedes any and all prior provisions inconsisternt herewith.

BOT 5.53 Service Busizess or Calling. Persons engagsd in

any service business or calling not otherwise specifizally taxed

under the Business and Qccupaticn Tax Law shall report the gross

inccme derived thersfrom under the servics c¢lassificaticn, Item 3,

orn the Business and Occupation Tax form.

"Service business or calling" shall inclade all nonprofegsional

activities engaged in for other persons for a considerztion. which

&
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involve the rendering of a service as distinguished from the =ale

. v an employee to his employer. This term shall Include persons
engaged in mznufacturing, compounding or preparing for sale, crofit,
or commercial use, articles, substances, or commodities which are
owned by another or cthers, as well as persons engaged as independ-
ert contractors in producing natural resource products for persons
required to pay the tax imposed under the production clasgification,
Secticon 2a of the Business and Occupation Tax Law.

(a) Services to Perscnal Property. Where a person rendars a

service to personal property belonging to others, e.g. mechanic
repairing another’s automcbile, the gross income derived from the
work or labor performed in rendering the service shall be reported
under the service classification.

There are many cases where 2 person in rendering & service,
furnishes or sells tangible personal property, £.g. partg usged in
. automotive repairs. In such instances, the gross income dsrived

Ffrom the rendition of the service, usually labor charges, is taxable

under the service classification and the gross income derived from
. the furnishing or sale of tangible personal property is taxable
under the retail or wholesale clagsification, as the case may be.

{(b}? Sexrvices to Real Property. Where a person agress with

another to furnish work or labor or material zand work or labor on
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a "time and material® basis, the gross inccome derived from the
work or labor is taxable under the service classification and the
gross income derived from the furnishing or sale of material is
taxable under the retail or wholesale classification, as the case
may be.

In all cases where the service rendered involves work or
labor charged on an hourly basis, daily basis, footage basis, or
other similar basis, whether the labor charges are for work ren-
dered to personal or real property, the gross income shall be
reported under the ssrvice classification.

Persons who furnish work or labor or material and work or
labor to real property and the work or lsbor is pot furnished o
an hourly basis,., daily basis, ZIZootage basis, or other sinilar
basis the gross income derived therefrom is subject to tax underx
the contracting classification, BOT 6.56.

{c) Personal Servicss. Where a persocn renders pargoral

services to another, the grossz income derived therefrom shall be
reported under the service classification, e.g. barbers.

(a) rofesgional Services. Persons who render professionzl

services are zxempt from the Business and Cccupation Tax Law, €.9.
attorneys, physicians.
% ® 3

In every case, the person taxed hereunder shall kesp adeguats

records for the purpose of segregating and reporting the gross

Pags
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income derxived from the furnishing of work or labor and the gross

income derived from the furnishing or sale of tangikle personal
. property. If such person shall fail to maintain adeguats records,
the entire gross income shall be taxed under the ssrvice classi-
fication and the burden will be upon the taxpayer t& show the
proper segregation.

In those cazes where 3 person repcrts gross income for Businsss

and Occupation Tax purposes under the service, retail and/or whole-
sale classifications, the Consumers’ Sales and Service Tax must be

charged to the customer on the total invoice price or the customer

shall furnish a duly executed exemption certificate in lisu of the

sales tax,

Scme examples of business which are subject to tax under the
service classificatien, include, but are not limited to, the Zsl-
lowing: Barbers, beauticians, brokers, coal sales agents, credit
bureaus, dry cleaners, hospitals, hotels, insurance agents.,
laundries; motelég parking leots, photographers, real estate agents.
shoe repairs, window cleaners, etc. Some ¢f the gross income de-
rived from the above businesses also may be subject to tax under

. the retail and/or wholesale classification, aé the case may be, if
the rendition of the service involves the sale or furnishing of

-

tangikle personal property.

It is teo be noted that a person engaged in any service business
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or calling in West Virginia not otherwise specifically taxed under

the Business and Occupation Tax Law is taxed under the gervice

. classgificatien.
ROT 6.54 Floor Covering and Wall Covering. Persons engagsd
. in the business of selling and/or installing £floor covering and

wall covering shall report the gross income derived therefrom in
the following manners

(a) Service - Labor and Material. Where 3 person agra2es

with another to furnish work or labor and material on a "time and
material® basis, the gross income derived from the work or labor
. is taxable under the service classification, Item H on the Busi-
ness and Occupation Tax form, and the gross income derived from
the furnishing or sale of material is taxable under the retail,
Item C-1, or wholesale, Item C-2, classification, as the cass may
be.
Tn cases where the work or labor is charged on an hourly
. basis, daily basis, footage basis or other similar hasgis, the gross
income derived from the iabor charges shall be reportad under the
service classification and the material under the retail or whole-
sale classification, as the case may be.

{(b) Contracting - Labor and Material. Persons who furnish work

‘ or labor or material and work or labor and the work or labor is not
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furnished on an hourly basis, daily basis, footage basis. or other
similar basis, the gross income derived therefrom is subject to
tax under the contracting classification, BOT 6.56. Item E on the
Business and Occupatien Tax form.

{c} Labor Only. Persons who furnish only work or labor on a
cost plus fixed fee basis, lump sum basis, or other similar basis
shall report the gross income derived therefrom under the con-
tracting classification, Item E.

Persons whe furnish only work coxr laber on an hourly basis,
daily basis, footage basis, or other similar basis, shall report
the gross income derived therefrom under the service classification,

ITtem H.

(4) Materizl Only. Persons who sell or furnish material only
and not worﬁ or labor shall report the gross income derived fthere-
from under the retail, Item C-1, or wholesale, Item C-2, classifi-
catiocn, as the case may be.

* % *

A person taxed hereunder shall keep adequate records for the
purpose of segregating where applicable and reporting the gross
income derived from the furnishing of work or lakor and the gross
income derived from the furnishing or sale of tangible perscnal
property. If such person shall fail to maintain adeguate records,

the entire gross income shall be taxed under the contracting classi-

fication and the burden will be upon the taxpayer to prove otherwise.
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Irn those cases where a perseon reports gross income under the
service, retail and/or wholesale classifications, the Consumers’
Sales and Service Tax mugt be charged to the customer on the totzl
invoice 'price or the customer shall furnish a duly executed exemp-
tion certificate in lieu of the sales tax.
In those cases where a person reports gross income under the
contracting classification, the Consumers® Sales and Service Tax

is not to be charged teo the customer.

ROT 6.55 DPlumbing, Heating, Air Conditioners, Vacuum Cleaners

and Kitchens. Persons engaged in the businsss of selling and/or

installing plumbing fixtures, heating fixtures, central air con-
ditioning systems, central vacuum cleaning systems and built-in
kitchens, shall report the gross income derived therefrom in the

following manner:

(2} Servige — Labor and Material. Where a person agrees with

another to furnish work or labor and material on a “"time and
maﬁerial“ basis, the gross income derived from the work or labor

js taxable under the service classification, Item E on the Business
and Occupation Tax form, and the gross inceme derived from the fur-
nishing or sale of material is taxable under the retail, Item C-1,
or wholegsale, Item C-2, clagsification, as the case may be.

In cases where the work or labor is charged on an hourly hasis,
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daily basis, footage basis or other similar basis, the gross income

derived from the labor charges shall be reported under the service
. classification and the material under the retail or wholesale

classification, as the case may be.

(b) Contracting - Labor and Material. Persons who furnish

work or lakor or material and work or labor and the work or labor
is not furnished on an hourly basis, daily basis, ZIootage basis, or
other similar basis, the gross income derived therefrom is =ubject
to tax under the contraéting clagsification, BOT 6.56, ITtem E on

the Business and Occupaticn Tax form.

. {(¢) iabor onlvy. Perscns who furnish only work or labor on a
cost plus f£fixed fee basis, lump sum basis, or othexr similar basis
shall report the éross income derived therefrom under the contract-
ing classification, Item E.

Persons who furnish only work or labor on an hourly basis,
daily basis, footage basis or other similar basis, shall report

. the gross income derived therefrom under the service classification,
Item H.

'(d) Material Onlv. Persons who sell or furnish material only

. and not work or labor shall report the gross income derived there-
from under the retail, Item C-1, or wholesale, Item C=-2, classifica-

tion, as the case may be.
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A perseon taxed hereunder shall keep adegusate relerds for the
purpose of segregating where applicable and reporting the gross

. income derived from the furnishing of work or labor and the gross
income derived from the furnisghing or gale of tangible personal
property. If such person shall fail to maintain adequate records,
the entire gross income shall be taxed under the contracting
classification and the burden will be upon the taxpayer toc prove
otherwise.

In those cases where a pergon reports gross income undsr the
service, retail and/or wholesale classifications, the Consumers’
Sales and Service Tax must be charged to the customer on the total
inveice price or the customer ghall furnish a duly executed exemp-
tion certificate in lieun of the sales tax.

In those cases where 2 persgson reports gross irncome under the
contracting classification, the Consumers® Sales and Searvice Tax

is not toc ke charged to the customer.

. BOT 6.56 Contracting. Perscns engaged in the businessg of

furnishing of work, or both materials and work, in the fulfillment
of a contract, either written or oral, for the censtructicn, alter-
ation, repair, decoration or improvement of a new or existing build-
ing or structure, or any part thereof, or for the alteration,

. improvement or development of real property are subject to tax under

the contracting classification, Item E, on the Business and Qccupation
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(a} Prime Contracter. A "prime contracior® or “general

contractor" is one who furnishes work or both matesrizls and work
and contracts directly with the owner or another‘under expressed
or implied contract, under which the prime contractor may furnish
work or both materials and work himself or sublet portions theraof.

The prime contractor shall report the entire grossz incoms of
the original contract and any amendments thereto under the zon-
tracting clagsification, Item E, even though ths prims ﬁunﬁractgr
may have executed a contract(s} with a subcontractor (s} for a
portion of the original contract.

(L) Subcontractor. 2 "subrontrastor® is one who has sontracte

with the prime contractor for the furnishing of 2ll or any part of
the work or both materials and work which the prime cont or has
himgelf contracted to periorm.

The zubcontractor shall report under the contracting classifi-
cation the entire gross income derived from his subcontract, evan
though the prime contractor has reported the entire gross incoms of
the original contract.

{c} Subcontractor of Subcentractor. & person who contracts

with a subcorntractor for the furnishing of all or any part of ths
work or both materials and work in the Ffulfillment of a subcontract

is also a subcontractor.
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’ Tnn those cases where the subcontractor has executed a contract
with anether, the subcontractor of the subcontractor ghall report the
. gross income derived therefrom under the contracting classification.

(d} Gross Income. The term *grosg income” means the gross

receipts of the taxpayer received as compensation for personal
. services and the gross receipts of the taxpayer derived from trade,;
business, commerce or sales and the value proceeding or accruing
f?om the gale of tangible property {real or personal). or service,
or both, and =11 receipts by reason of the investment of ths
capital of the business engaged in, including rentals, royalties,
fees or other emoluments however designated and without any dsduc-
tiens on account of the cost of property seld, the zost of
materials used, labor costs, taxes, royalties, interest or dis-
count paid or any other exrense whatscever.

(e} Contracts-Turnkey Job, Cost Plus Fixed Fee, Lump Sum or

Other Similar Basis. FPersons engaged in the contracting business

shall report the entire gross income derived from a turnkey job
contrackt, cost plus fixed fee contrack, lump sum contract, or
other contracts having a similar basis under the contracting
. classification.
The meagure of the tax under the contracting classification
is gross inccﬁe which is defined in paragraph (d) hereinabove. It

. inoludes all items cf cost where the contractor has incurred a
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liability, either as principal or as agent for the owner or
another, for payment thereof.

The cost of materials and/cr the cost of laber can oniy be
exempted from the measure of the tax in those cases where the
vendors and/or workmen may not look to the contractor for paymsnt
of +he materials and/or lakor. In those cases where the con-
tractor contends that he has not incurred a tax liability becauss
he acted solely as agent for the owner or another, the buxden oI
proving the alleged agency relationship #hzall be upon the
contracter.

(£} Arm's Length Transactions. In cases whera the contractor

enters into a separate contract for the furnishing oI materials by
the contractor and a separate contract for erection of such
materials by the contractor, the gross income from both contracts
is tawable under the contracting classification, unless it can be
proved by the contractor that passage of title of the matarials
was not dependent upon the erection of the materials by the con-
tractor and that the sale of such materials is, in fact, a
separate and distinct transaction, taxable under Section 2¢ of the
Business and QOccupation Tax Law, as a retail or wholesale sale, 3s
the case may be. fThe contract to furnish materials shall not be
considered a separate and distinct transaction from the contract to

erect the same, unless it is established by the contractor to be a
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complete arm's length transaction with no dependency existing
between the contract for materials and the contract for erection.

. The burden of proving any alleged arm's length transaction
shall be upecon the contracter.

(g) Purchase Orders. A separate purchase crder for the

furnishing of work or labor and a separate purchase corder for the
furnishing of materials which constitute the contract{s) betwzen the
parties shall be treated in the same manner as set forth in para-
graph {(f) above.

(h) Other Contracting Activities. The term “contracting”

‘ shall also include those persons engaged in the business of the
moving of earth or clearing of land or clearing or cutting rights
of way or razing, demolishing or moving buildings or structures.
The gross income derived from such activities is also subject to
tax under the contracting classification.

Persons engaged in the business of clearing or cutting rights

. of way shall report the gress income derived therefrom under the
contracting classification, but the gross income from the main-
tenance thereafter of such rights of way shall be reported under

. the service classification.

(i} Contract for Work or Labor Oniv. Fersons vwho furnish only

work or labor on a turnkey job contract, cost plus fixed fse con-

tract, lump sum contract, or cother contracts having 2 similar basis
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shall report the gross income derived therefrom under the
contracting classification.
. Persons who furnish only work or labor on an hourly basis,
daily basis, footage basis or other similar basis, shall report
the gross income derived therefrom under the service classifi-
cation, as set forth in detail in BOT €.53.

(j) Contract for Material Only. Persons who sell or furnish

material only shall report the gross income derived thereirom under
the retail eor wholesale classification, as the case may be.

{k) Speculative Builder. As used herein the term "specula~

tive builder" means ore who constructs improvements upon real
estate owned by him for sale or rental. The gross income derived
by the speculative builder from the sale of real property upon
which the speculative builder has constructed improvements, e.g.
buildings, shall be reported under the retail classification, Item
C-1. fThe sales price is the measure of the tax. A speculative
. builder is deemed to '.be_ the ultimate consumer of all supgplies,
materials or equipment used in the construction of buildings or
the improvement of real property. Therefore, gpeculative builders
. must pay Consumers' Sales and Service Tax upon all supplies, mate-
rials, etc., purchased by them and services rendered Zor them. The

Use Tax is applicable to their purchases made from outside of West

Virginia.
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(1) Erofegsional Services. Professional servizes. e.g.

architectural fees, are not subject to the Business and Occupation
. Tax. However, in those cases where prcofessional services are
rendered to the contractor, as part of the contract, the feges for
such professional services are not excludable by sald contrzacior
in reporting his gross income under the contraciting classification.

(m) Rental of Equipmert, etc. Persens engaged in the

contracting business who rent to others tangible personal property,
e.g. eguipment, or real property shall report their gross irncome
derived therefrom under the rental and rovalties classification,
Item I.

{n) Reporting of Gross Income. All gross inccme received,

whether on a partial or final payment, by the contractor during =
particular tax period shall be reported on the tax return for that
period. The reporting of gross income and the payment of tax due

should not be delayed until completion of the contract.

. (o) Contracts with State or Political Subdivision - Final

Setilement. All state, county, district and municipal officers and

agents making contracts on behalf of the State of West Virginia or
. any political subdivision thereof shall withheld payment in the

final settlement of such contracts until the receipt of a certi-

ficata from the Commizzioner tc the effect that all taxes levied

. or accrued under the Business and Occupation Tax Law against the
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contracter have been paid.

Any official vieclating this section shall be guilty of a

. misdemeancr and, on conviction thereof, shall be fined not more

than one thousand dollars, or imprisoned not exceeding one yvear in

the county jail, or shall be subject to both said fine and imprison-

ment, in the discretion of the court. (Chapter 11, Article 13,

Section 16, West Virginia Code of 1931, as amended.)

Upon request, the Commissicner will provide the necessary
forms for compliance with the above provisicns.

(p) Nonresident Contractor - Final Settlement. Any person,

firm, or corporation contracting with a nonresident person, firm or
corporation engaged in a business or service taxed under the Busi-'"
ness and Occupation Tax Law shall withhold payment in sufficient
amount to cover taxes assessed by this article in the final settle-
ment of such contracts until the receipt ©of a certificate from the
Commissioner to the effect that all taxes levied and accrued under
the Business and Occupation Tax Law against the ccontractor have
kteen paid.
If any person, firm or corporation shall fail to withhold as

. provided herein he shall be personally liable for the payment of

all such taxes, and the same shall be recoverable by the Commis-

sioner by appropriate legal proceedings. (Chapter 11, Article 13,

‘ Section 16a, West Virginia Code of 1931, as amended.)
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Upon request, the Commissioner will provide the nesueszsary forms
for compliance with the akove provisions.
In those cases where the contractor reports gross income under
. the service, retail and/or wholesale clasgsificationg, the contrzctor
shall charge and collect the Consumers® Sales and Service Tax or a
duly exscuted exemgption certificate shall be furnished to the con-
tractor in lisu of the sales tax.
In thcse cases whers the contractor repeorts gross income under
the contracting classification, the Consumers’® Sales and Service
. Tax is not te be charged and coilected by the contractor.
The contractor is not regquired to pay the Consumers® Sales and
Service Tax on the materials, supplies, etec. purchased by him and

directly used in his contracting business.

BOT 6.57 Coal. Persons engaged in the coal business sghall
report the gross proceeds of sale or gross income derived therefrom
. in the following manner:

(2) Producticn. Persons engaged in the business of producing

cocal for sale, profit or commercial use shall report the gross pro-
ceeds derived therefrom under the production of coal classificztion,
Item A~l »n the Business and Cccupation Tax form.

’ The measure of the tax is the value of the entirs production

in this state, regardless of the place of sale or the fact that the
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delivery may be made to peoints outside the State.

In determing the value, the taxpayer must adhere to BOT 6.32,

. Rules for Determining the Values 'oiNatural Resource Products or

Articles Manufactgrea, which is applicable.

The Tax Commissioner shall determine the person whe is the
actual producer of ceal from the substance of the agreement or
agreements between the parties contracting for the mining or sev-
erance of coal} irrespective of whether such an agrsement o
agreements shall be cral or in writing. The burden of proof as to
the true relaticnship between the parties shall be upon the indi-
vidual taxpayer. In making the determination of the person who is
the actual producer of coal the Commissioner shall consider, in
addition to the substance of the agreement or agreements between
the parties, other elements which shall include, but not be limited
to the following:

1. That the person is obligated to pay tec the owner of the
. coal in place a royalty after severance thereci;

2. That the person cwns cecal in place or has under lease

agreement the exclusive right to sever or mine, oxr caussd to be
. severed or mined, by sub-lease or otherwise, the cocal and/er owns
or controls the conly tipple or tipples from which it is economi-

cally feasible to process or load the coal for delivery to

purchasers;:;
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3. That the person owns the coal in plage or hes the exclusive
richt to sever or mine or cause te be severed or mined, the coal,

. by sub-lease or otherwise, shall ke deemsd to have title to the

ceoal;

mined or severed coal;

5. That a persorn may be determined to be the producer of

coal irrespective of whether the agreement beiween the cortracting

parties is oral or in writing:
6. That the person is the beneficiary of an exclusive
purchase agreement which is contained in a sub-lsase for coal,

whether such sub-lease be oral or in writing.

* *® %

It is immaterial whether the gross proceeds are paid to the

producer or his agent or employee. The fact that the agent may

guarantee the credit of the buyer does not alter his agency status.
. The commission or other remuneraticn realized by the agsnt is part

of the producer’s expense ©f doing business and is not deductible

from the tax base.

. Qut~going freight charges and transportation charges cf zoal
produced and/or prepared for sals in West Virginia may be deducted

from the gross preceads derived from the sale c¢f such cozl, provided

4. That the person claims production Jdepletion allowance for

that the seller has paid such freight and/or transportation charges.

N
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A person who produces coal and does not gell the sams, but uses
or consumes it ir his business within or without the State shall re-

. rort the value of the same under the production of coal classifica-

tion, Item A-1. In determining the value of the <oal, the taxpa

must adhere to BOT 6.52, Rules for Determinirg the Value of Natural

Rescurce Products or Articles Manufactured, which is applicable.

Where the rslationship between the producer of the coal and

the purchaser thereof is such that the gross procteeds derived from

the sale of the cozl are not indicative of the true valae of the

coal, the amount to be reported shall be the value of the cozl zas

. prescribed in BOT 6.52, Rules for Determining the Value of Matural

Resource Products or Articles Manufacitured. which iz applicable.

(b) Service -~ Contract Minirg. The Tax Commissioner shall

determine, from the substance of the agreement or agreements be-

tween the parties contracting for the mining or severance of coal,
irrespective of whether such an agreement or agreements shall be

. oral or in writing, the person who is performing & service in the

mining or severance of coal. The gross inccme derived from this

activity shall be reported under the service classification, Item H,
. on the Business and Occupation Tax form. The burden of proof as to

the true relationship between the parties shall be upon the individ-

ual taxpayer. In making the determination of the perscn who is

performing a service in the mining or severance of coal, the

Y
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Cormissioner shall consider, in addition to the substance of the

said agreement or agreements between the parties, other elements

. which shall include, but not ke limited te, the following:

1. That the person ig not obligated to pay to the cowner of
the coal in place a royalty after severance therecf;

2. That the person does not own the coal in place or doez not -
have the exclusive right teo sever or mine or cause to be severed or
mined, by sub-lesase or otherwise, the coal;

3. That the person does not claim productioﬁ depletion allow-
ance for the mined or severed coal;

. 4. That the person mining or severing the coal is doing so
uander oral agreement or agreements only: and

5. fThat the person is obligated to deliver all or any portion
of the minsd or severed coal to the beneficiary of an exclusive
purchase agreement, which agreement is contained in a sub-~lease for
such coal.

. A person who makes charges to the producer or ancther for
preparing coal for sale is deemed to be engaged in a service busi-
ness and shall report the gross income from such charges under the

. service classification, Item H.

(c) Manufacturing or Preparing for Sale., Perscns engaged in

the business of manufacturing, compounding, or preparing for sale,

profit or commercial use, either directly or through the activity
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of others, in whole or part, any article, substance or commoadity
are subject to tax under the manufacturing, compounding, or pre-
paring for sale classification, Item B on the Business and Ocou-
pation Tax form. The amount ¢f the tax is to be equal to the
value of the article, substance or commodity manufactured,.
compounded or prepared for sale as shown by the gross proceeds
derived from the sale thereof by the manufacturer o©r pergon com-
pounding or preparing the same.

The measure of this tax is the value of the entire product
manufactured, compounded or prepared in this State for sale, profit

or commercial use, regardless of the place of sale or the fact that

delivery mav be made to 3 point outside the State.

In determining the value of the entire product, the taxpayer

must adhere to BOT 6.52, Rules for Determining the Vaiue of Natural

Rescurce Products or Articles Marufactured, which is applicable.

In those instances in which the same person partially manu-
factures products within this State and partially manufactures such
products outside the State, the measure of the tax is as prescribed

in BOT 6.52, Rules for Determining the Value of Natural Resource

Products or Articles Manufactured, which is applicable.

Persons engaged in the business of buying c¢oal from others and
preparing for sale, e.g. screening, crushing, grading, washing, oil-

ing, or otherwise, such coal in West Virginia shall report the gross
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proceeds derived therefrom under the manufacturirng, <ompounding, or

preparing for sale classification, Item RB.
. Persons engaged in the business of mining and severing coal
outside of West Virginia but who prerare for sale, e. g. s¢reening,
crushing, grading, washing, oiling, or otherwise, such coal within
West Virginia shall report the gross proceads derived therefrom
under the manufacturing., compounding, or preparing for sale classi-
fication, Item E.

Where a person taxable under paragraph {a) hsreinabove, manu-
factures, ccmpounds or prepares for sale the coal produced intc a
by-product, e. g. coke, the value of the coal produced shall be
reported under the production of coal classificaticn. Item A-1l, and
in addition. the value of the by-prcduct shall be reported under the
manufacturirg, compounding or preparing for sale classification,
Ttem B.

(d8) Retail - Wholesale. Persons engaged in the businsss of

. selling tangibkle property shall report the greogsg income of such sales
under the retzil classificatisr, Item £-1, or under the wholesale
classificaticn, Item C-2 on the Business and Qccupatiosn Tax form,

. depending on whather the sales are retail or wholesale. A produger
who sells coal at reitall e.g. house coal to employess, in West
Virginia shall report the gross inzome from thes retazil sale of such

coal under the retail clasgsification, Item C-1, and in additiocn,
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ghall report the value of the coal under the production of coal

ciassificationg Item A-1.

. Howaver, a produger who sells =521 at wholesale ito producers
of natural regourczcas, manufacturers, wholesalars, jébbersg retailers
or commercial consumers for use or consumpticn ir the purchaser’s

business shall not ke reguired to report the gress incomsz from the

e

wholegale sale of the coal under the whalessls classiﬁicat or,
Ttem C-2, »ut shall report only under the production of oozl zlassi-
fication, Item A-1l.

Examples of retail sales: Sales tc employees or others of

. explosives, dyramite caps, mining supplies, etc.

fe) Rentsl and Rovalty. Persong engaged in ths business of

furnishing any real property or tangible personal property which
has a tax situs in this state, which shall include coal in place,
or any interest thereirn, for hire, loan, lease or othesrwise,
whether the return be in the form of rents, royalties, fees or

. otherwise, shall reaport the gross income of such business under ths
rental and royalty classificatiorn, Item I on the Busirness and Occu-
pation Tax form.

. The term *tangible personal property” as used herain, shall not
include money or publiic securities.

Example: & leases coal lands to B and B agrees to pay rofalty

of 30¢ per ton to A. Lzter B subleases to C and € agress to iy
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royalty of 40¢ per ton to B.

A reports royvalty of 30¢ per ton and B reports royalty oFf 40¢

. rer ton under Item I.

BOT 6.58 Receipts From Sales to or Services for Federal and

. State Governments and Thelr Subdivisions. Sales made to or zer-

vices rendered for the State and Federal Governments ox any of their
instrumentalities or subdivisions are not exempt Ffrom Business and

OCccupation Tax.
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INTRODUCTION

The West Virginia business and occupation tax is a tax
levied for the privilege of engéging in business in West
Virginia. The statutory provisions of said tax are contained
within Chapter 11, Article 13, West Virginia Code of 1931, as
amended.

It is difficult and inaccurate to label the business and
occupation tax as any one particular type of tax. Even though
gross income is the measure of the tax, in most instances, it is
not an income tax; nor is it a sales tax. It can be defined as a
privilege tax, or with some degree of accuracy, as a business
activities tax measured by gross receipts.

The tax is measured by the application of rates against
values of products, gross proceeds of sales, or gross income
according to the classification of the business activity or
activities in which the taxpayer may be engaged. In most situa-
tions, gross income is the measure of the tax. However, under
the production and manufacturing classifications, the measure of
the tax is the value of the article produced or manufactured as
shown by the gross income derived from the sale thereof, provided
that the income is indicative of the true value of the product.

Before a taxpayer can compute his business and occupation
tax liability, he must first determine under which classification
his business activity falls. He must also determine if income

has been derived from more than one type of activity and report
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these segments of income under the proper classifications and
compute the tax on each separate classification. This means, of
course, that most taxpayers are liable for tax under more than
one classification. For example, if the business makes retail
sales of products and also services such products, the taxpayer
must determine his gross income from each separate classification
(retail sales and service) and report accordingly. The taxation
of multiple classifications was upheld by the West Virginia

Supreme Court of Appeals in the case of J. D. Moore, Inc. v,

Hardesty, 147 W.Va. 611, 129 S.E. (2d) 722 (1963). The Court
held that integrated businesses must report and pay tax on income
derived under each business classification, and are not permitted
to report all income under their predominant classification.

There are twenty-one (21) different business classifications
under which a taxpayer can compute his tax liability. The tax
rates on these classifications vary from $0.27 per $100 on whole-
sale activities to $8.63 per'$100 on the production of natural
gas.

The business and occupation tax has often been referred to
as a pyramid tax, because once the tax has been paid on a parti-
cular article, sale or service, it may have to be paid again by
the consumer or purchaser of the original article, sale or ser-
vice if he uses it in his business. For example, an individual
who is awarded a contract must pay business and occupation tax on
the full amount of the contract and his subcontractors must also
pay business and occupation tax on the full amount of their
subcontracts.

il
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Two (2) returns are used in reporting business and occupa-
tion tax: a quarterly return and an annual return. The quarterly
return which, in effect, is an estimated return is filed three
(3) times a year and is due on the last day of the month
succeeding the taxable period. For example, a taxpayer whose
books and records are kept on a calendar year basis must file his
quarterly estimates on or before April 30, July 31, and October
31. The taXpayer's annual return, which is a compilation of the
first three (3) quarters plus the fourth gquarter, will then be
due on or before January 31. A facsimile of an annual return is
shown at § 11.01(k)

Each taxpayer is permitted an annual exemption against the
tax of $50. A person who exercises a taxable privilege for only
a fractional part of a tax year is entitled to an exemption of
the sum bearing the proportion to $50 that the period of time the

privilege is exercised bears to a whole year.
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
STATE TAX DEPARTMENT
LEGISLATI&E
Chapter 11-10

Series XIII
(1974)

Subject: Business and Occupation Tax

Section 1. General.

1.01. Type of Regqulations -- These regulations are "legisla-

ture rules" as defined in West Virginia Code § 2A-1-2(d) (1982).
1.02. Scope -- These regulations explain and clarify the West
Virginia business and occupation tax, West Virginia Code
§ 11-13-1 et. seq.
1.03. Authority -~ These regulations are issued under
authority of west Virginia Code § 11-10-5(a).

1.04. Effective Date -- These regulations became effective on

July 1, 1974.

1.05. Filing Date -- These regulations were promulgated on

June 1, 1974 and filed on June 1, 1974 in the office of the
Sééretary of State. In compliance with West Virginia Code
§ 29A-2-5 (1982), these regulations were refiled with the Secre-
tary of State on December 29, 1982.

1.06. Citation. -- These regulations may be cited as W. Va.

Leg. Reg. (BOT) 11-10, Series XIII, § , page

(1974).
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Section 1a.01

Section la. Definitions

-

la.01l. For purposes of these rules and regulations, the
following terms are hereby defined.

(a) The term '"person" or the term "company“, herein used
interchangeably, includes any individual, firm, partnership,
co-partnership, joint adventure, association, corporation, trust,
or any other group or combination acting as a unit, and the
plural as well as the singular number, unless the intention to
give a more limited meaning is disclosed by the context.

(b) "Tax year" or "taxable year" means either the calendar
year or the taxpayer's fiscal year when permissiqn is obtained
from the Tax Commissioner to use the fiscal year as the tax
period in lieu of the calendar year. If a taxpayer desires to
employ a tax year other than the calendar year, he must request,
in writing, permission from the Tax Department.

(¢) T'"Taxpayer" means any person liable for any tax here-
under.

(d) '"sale", "sales" or "selling" includes any transfer of
the.ownership of, or title to, property, whether for money or in
exchange for other property. When property is exchanged for other
- property rather than for money, the taxpayer must place a value
on ‘the property received and report the same for business and
occupation tax purposes as if money were received.

(e) The term "sale price" means the consideration, whether

money, credits, price, or other property expressed in the terms
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Section la.01(f)

of money, paid or delivered by a buyer to a seller, all without
any deduction, on account of the cost of tangible property sold,
the cost of materials used, labor. costs, interest, discount,
delivery cost, taxes or any other expenses whatsoever paid or
accrued, and without any deduction on account of losses.

(f) The term '"gross proceeds of sales" means the value
proceeding or accruing from the sale of tangible property without
any deduction on account of cost of property sold, the cost of
materials used, labor costs, interest, discount paid, delivery
cost, taxes, or any other expense whatsoever paid or accrued and
without any deduction on account of losses.

(g) "Gross income" means all income from whatever source
derived, wunless excluded by law. Gross income shall include
income realized in any form, whether in money, property, or
services. Gross income means the gross receipts of the taxpayer,
other than a banking or financial business, received as compensa-
tion for personal services and the gross receipts of the taxpayer
derived from trade, business, commerce or sales and the wvalue
piOceeding or accruing from the sale of tangible property (real
of'personal), or service, or both. Gross income includes all
receipts by the reason of the investment of the capital of the
business engaged in and shall include rents, royalties, fees,
reimbursed costs or expenses or other emoluments however desig-
nated. Gross income includes all interest, carrying charges,

fees or other like income, however, denominated, derived by the
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(1)

(2)

(3)

(4)
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Section 1la.01(g)

taxpayer from repetitive carrying of accounts, in the regular

F

course and conduct of his business, and extension of credit in

connection with the sale of any tangible personal property or

I1f services or property are paid for other than in
money, the fair market value of the property or
service taken in payment must be included in gross
income.

No deduction shall be allowed against gross income

for the cost of property sold, the cost of materi-

als used, labor costs, taxes, royalties paid in
cash or in kind or otherwise, interest or discount
paid or any other expense whatsoever.

For the definition of gross income of a banking or

financial business, see section 2k.02 of these

rules and regulations.

Examples of gross income are:

(A) A construction company, which desires to
purchase a piece of heavy equipment, does not
have available capital to make such purchase
and, therefore, transfers title to a parcel
of real estate to the heavy equipment dealer
in return for the piece of heavy equipment.
The fair market value of the real estate

received by the heavy equipment dealer will

Pace &
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‘be included in the dealer's gross income for

purposes of the business and occupation tax.
An indicator as to the value of the real
estate received by the dealer would be the
price of the heavy equipment if it has been
purchased for cash. This indicator does not
conclusively establish the amount of gross
receipts which inured to the dealer. If the
article (real estate) received has a greater
value than the article (heavy equipment)
exchanged, then it 1is necessary that the
dealer report the greater value for business
and occupation tax purposes.

A person in the business of selling and
servicing home appliances has income for the
taxable year in the following manner:
$97,000 from the retail sale of appliances;

$13,000 received from servicing and repairing

- appliances; and §10,000 received from the

rental of a building. Even though the rental
income is not directly related to the busi-
ness of selling and servicing home appli-
ances, it 1is an item of gross income as
defined by the business and occupation tax

law. All three are items of gross income
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(C)

(D)

Section la.0l1l(g)

which the taxpayer must report on his busi-
ness and occupation tax return. Each item of
gross 1income must be reported under its
proper business classification.

B agrees to construct an apartment building
for R. The contract entered into by the
parties stipulates that B's remuneration
shall be his costs plus twenty percent (20%)
thereof. B constructs said building and his
costs aggregate $150,000 for which R makes
reimbursement to B. B receives also $30,000
from R as his 20% of costs as stipulated by
the contract. On his business and occupation
tax return, B will report, as gross income,
$180,000. B will receive no deduction
against gross income for monies received as
reimbursed costs or expenses.

M, who is in the business of drilling for and
producing natural gas and oil, agrees with L,
a landowner, to sink a well on L's land. The
parties agree that if gas or oil is dis-
covered, L will be entitled to a one-eighth
royalty therefrom, either in cash or in kind
at L's option. The well is successful and L

decides to accept, in payment (as his one-
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eighth royalty) from M, 2,000 barrels of oil
and $35,000 in cash. M, on his business and
occupation tax réturn, must report the entire
gross income received from the production of
0il and is not allowed a deduction therefrom
for either the royalty paid in cash or in
kind to L. M must also place a value on the
2,000 barrels of oil paid L as a royalty and
report said value for purposes of this tax.

(h) The terms "gross income" and '"gross proceeds of salesg"
shall not include cash discounts allowed and taken on sales.
When a contract of sale is made subject to cancellation at the
option of one of the parties to revision in the event goods sold
are defective or if the sale is made subject to discount upon
cash payment, the gross proceeds actually derived from the con-
tract and the selling price are determined by the transaction as
finally completed. The selling price of a service or article of
property does not include the amount of bona fide cash discount
aétually taken by the purchaser and the amount of such discount
may' be deducted from gross proceeds of sales providing such
amount has been included in the gross amount column on the busi-
ness and occupation tax return.

(1) Cash discount deductions will be allowed under the
production and manufacturing classifications only
when the value of the products is determined from

the gross proceeds of sales.
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(2) The cost to the retailer of business stimulants
and promotions are no% considered cash discounts;
nor is the value of such stimulants and promotions
cash discounts. The expense incurred by the mer-
chant in purchasing and distributing such items is
a cost of doing business and is not deductible or
excludible from gross income or gross proceeds of
sales.

(3) X, a retail grocer, to stimulate business, pur-
chases trading stamps and dispenses the same,
based upon the amount of each individual order, to

. his customers. In preparing his business and
occupation tax return, X 1is not permitted to
deduct the cost or value of the trading stamps
from his gross proceeds of sales to arrive at his
taxable income.

(1) The terms "gross income" and "gross proceeds of sales"
shall not include the proceeds of sale of goods, ware or mer-
chandise returned by the customers when the sale price is
refunded either in cash or by credit.

(1) When sales are made either upon approval or upon a
sale and return basis, and the purchaser returns

the property purchased and the entire selling

price is refunded or credited to the purchaser,

. the vendor may deduct an amount equal to the
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selling price from gross proceeds of sales in com-
puting tax liabilityc if the gross income from
said sale has been pfeviously reported or entered
in the gross amount column on the business and
occupation tax return.

(j) The terms "gross income" and "gross proceeds of sales"
shall not include the amount allowed as trade~in value for any
article accepted as part payment for any article sold.

(1) This particular situation is prevalent in the
automobile business. For example, X sells Y a new
automobile for $3,200. In payment for the new
automobile, X accepts 52,500 in cash and also
accepts Y's used automobile which has a trade-in
value of $700. X must report, on his business and
occupation tax return, the amount of $2,500 as
gross 1income. When X sells the used automobile,
the amount received from said sale will also be
subject to business and occupation tax.

(k) The terms "gross income" and "gross proceeds of sales"
shall not include excise taxes imposed by the State of West
Virginia.

(1) E=xcise taxes imposed by the State of West Virginia
are not to be included in gross income to deter-
mine the amount of business and occupation tax

payvable. For purposes of this deduction or exclu-
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sion from gross income, the following constitute
West Virginia excise'taxes: gasoline tax, diesel
fuel tax, cigarette tax, beer barrel tax and soft
drink tax.

Exclusions or deductions from gross income for
West Virginia excise taxes will be disallowed
unless the taxpayer provides necessary information
on his annual business and occupation tax return
to support the claimed deduction. On his tax
return, the taxpayer claiming this exclusion or
deduction must itemize the quantity of gasoline,
diesel fuel, cigarettes, beer and soft drinks
sold. Adequate records must be maintained to
properly establish the deductions claimed.

The annual business and occupation tax return
provides a column for subtracting the State excise
tax deduction from gross proceeds of sales and
provides a schedule, on the reverse side, for the
itemization of said deduction. (See the illustra-

tive example in § 1la.0l1(k) of these rules and

regulations.)

(k) The terms "gross income" and “gross proceeds of sales"

shall not include certain excise taxes imposed by the United

States of America.
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All excise taxes levied by the federal government
are not deductible from gross income or from gross
proceeds of sales. The test as to whether or not
a particular federal excise tax is to included in
or excluded from gross income for business and
occupation tax purposes is whether the particular
excise tax 1is a tax on the manufacturing process
or a tax which attaches at the time of sale and
not before. Therefore, to qualify as a deduction
from gross income, the burden of said tax must
rest upon the consumer.

Federal excise taxes which are taxes upon the
process of manufacturing are not deductible or
excludible from gross income or gross proceeds of
sales for business and occupation tax purposes.
This includes, but is not limited to, federal
excise taxes on alcohol and distilled spirits,
tobaccos, cigars, cigarettes, matches, automo-
biles, tires, et cetera.

Federal excise taxes which are taxes upon the
consumer and which are held in trust by the vendor
as agent for the federal government may be
deducted from gross income or gross proceeds of
sales in determining the amount of business and

occupation tax liability. This includes federal
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excise taxes paid on gasoline, diesel fuel and
lubricants. ’

Persons claiming deductions for federal excise
taxes must itemize on the annual business and
occupation tax from and provide necessary informa-
tion to support said deduction. Deductions
claimed for federal excise taxes will be dis-
allowed in those cases where the taxpayer fails to
provide an itemization.

An example pertaining to state and federal excise
taxes is presented below:

John Doe owns and operates a service
station. During the calendar year 1972, he
sold, at retail, gasoline, o0il, cigars,
.cigarettes, and. soft drinks. His retail sales
for the taxable year totaled $157,000 and his
service income from repairing and washing of
automobiles totaled $23,000.

The taxpayer must report and pay tax under two (2)
business classifications, retail and service. He
is allowed a deduction from gross income, reported
under the retail classification on the tax form,
for State excise taxes on cigarettes, soft drinks
and powders and gasoline. The taxpayer is also

permitted a deduction for federal excise taxes on
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gasoline and oil. No deduction is permitted for
the federal excise tax on cigars and cigarettes.
(See the form attached hereto as to the proper

manner in preparing same for this example.)
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(1) The terms "gross income" or ‘"gross proceeds of sales"

-

shall not include money or other property received or held by a

- professional person for the sole use and benefit of a client or

another person or money received by the taxpayer on behalf of a
bank or other financial institution for the repayment of a debt
of another. The manner in which the attorney keeps his books and
recrods must clearly and properly reflect this situation. Money
or property received for the benefit of a client should be
credited to a trustee or escrow account so that the State's tax
examiners do not credit and include said funds in the trustee's
gross income. -For example, X, an attorney, institutes suit on
behalf of a client and receives a favorable verdict. As a result
thereof, the defendant, rather than making restitution directly
to the plaintiff, pays the amount of the verdict to X. Therefore,
X has received money for the benefit of a client and said amount
shall not constitute gross income to X. X, the attorney, will
include in gross income for business and occupation tax purposes
only his fee.

' (m) The business and occupation tax act imposes taxes upon

persons engaged in business. The term "business" shall include

" all activities engaged in or caused to be engaged in with the

object of gain or economic benefit, either direct or indirect.
The term "business" shall include the production of natural
resources or manufactured products which are used or consumed by
the producer or manufacturer. And said term shall also include
the activities of a banking business or financial organization.
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(1) In determining whether a business is engaged in
for "direct or indirect economic gain or benefit',
the lack of profit éuffered in said activity is
not relevant; nor is it material that the business
was engaged in without profit as the primary
motivation. In order to further clarify this
situation, two examples are presented below.

(A) The D E Company provides, for employee use, a
cafeteria 1in the basement of its office
building. The cost of operating the cafe-
teria, for a year, is $110,000 and the gross
income derived therefrom is §93,000. Even ‘
though the cafeteria operation reflected a
loss for the taxable year, the gross amount
of income derived therefrom is subject, under
the retail classification, to business and
occupation tax; for the cafeteria business
was engaged in for indirect economic benefit
or gain. By providing a direct benefit to
its employees, the company has incurred an
indirect benefit which places the operation
within the definition of "business" for the
purposes of this tax.

(B) The D E Company decides to provide safety

equipment to its industrial employees. It .
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decides to provide said equipment at below
cost prices to iés employees; therefore, said
activity is engaged in without profit motiva-
tion. The gross amount received from the
sale of such equipment is subject to business
and occupation tax; for the company receives
an indirect economic benefit by providing its
employees with such equipment. It can be
expected that employees who take advantage of
the safety equipment will be safer, have less
loss of time accidents and will perform
better than previously.
"Business" shall not include a casual sale by a
person who 1is not engaged in the business of
selling the type of property involved in such
casual sale. Sales are deemed to be casual or
isolated when made by a person who is not engaged
in the business of selling the type of property
involved. Examples of casual sales are the
following:
(A) Sale of any property which is of a type not
reqularly sold by the taxpayer; e.g., sale of
an automobile or radio by a person engaged in

the business of plumbing.
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(B) Sale of household goods or personal effects
by a person who is not engaged in the busi-
ness of selling;le.g., sale of used furniture
and a used automobile by a retired indivi-
dual.

(C) sale of property by a person who is engaged
in a business but who is not engaged in the
business of selling; e.g., sale of a parcel
of realty by a doctor.

Persons who hold themselves out to the public as making sales at
retail or wholesale are deemed to be engaged in the business of
selling, and sales made by them of the type of property which
they hold themselves out as selling, are not casual sales even
though such sales are made infrequently.

(n) The term "banking business" or "“financial organization"
shall mean any bank, banking association, trust company, indus-
trial loan company, small loan company or licensee, building and
loan association, savings and loan association, finance company,
ihvestment company, investment broker or dealer, and any other
similar business organization at least ninety per centum of the
assets of which consists of intangible personal property and at
least ninety per centum of the gross receipts of which consists
of dividends, interest and other charges derived from the use of

money or credit.
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(o) The term "service business or calling" shall include
all activities engaged in by a per;on for other persons for a
consideration, which involve the rendering of a service as dis-
tinguished from the sale of tangible property.

(1) This term shall include, but not be limited to:

(A) Persons engaged in manufacturing, compounding
or preparing for sale, profit or commercial
use, articles, substances or commodities
which are owned by another person. A Company
manufacturers plastic toys on orders received
from B Company. B Company retains title to

. and supplies the raw materials. The payment
| received by A Company for manufacturing said
articles shall be reported under the service
classification on the business and occupation
tax return. In this particular situation, B
Company is deemed to be the manufacturer.

(2) Persons acting as independent contractors in
producing natural resource products owned by other
persons, as personal property, immediately after
the same are severed, extracted, reduced to pos-
session and produced. For example, C owns a large
tract of standing timber and enters into a con-
tract with D for the severance of the same. The

. income received by D for severing C's timber must
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be reported under the service classification on
the business and occﬁpation tax return. In this
particular situtatioh, C is deemed to be the
producer of the natural resource product.

The repetitive carrying of accounts, in the regqu-
lar course and conduct of business, and extension
of credit in connection with the sale of any
tangible personal property or service, except as
to persons engaged in banking and other financial
businesses. For example, the E F Furniture
Company sells furniture with a retail price of
$300 to an individual and agrees to allow the
purchaser to make time payments on the account.
For carrying the account, the seller stipulates a
charge of one percent per month on the unpaid
balance of said account. At the end of six
months, the purchaser has paid his account in full
and the seller has received §310 therefrom.
Therefore, the additional $10 over and above the
sale price of the furniture must be reported by
the seller under the service classification on the
business and occupation tax return; for the $10
was received for providing a service rather than

for the sale of merchandise.
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The term "service business or calling" shall not

-

include the services rendered by an employee to

his employer. The business and occupation tax law

imposes taxes upon persons engaged in business but

not upon persons acting solely in the capacity of

employees or servants.

(A)

(B)

The question of whether a person is engaged
in business or is acting in the capacity of
an employee 1is dependent upon the facts in
each case. The following rules may be
accepted as a guide but are not necessarily
controlling in individual cases. In cases of
doubt, all of the facts should be submitted
to the Tax Department for a specific ruling.

An employee or servant is an individual whose
entire compensation is fixed at a certain
rate per day, week or month, or at a certain
percentage of the business obtained by such
employee or servant, payable in all events;
one who has no direct interest in the income
or profits of the business other than a wage
or commission; one who has no liability for
the expenses of maintaining an office or
place of business wunless required to by

reason of employment, for other overhead or
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for compensation'of employees; one who has no
liability for 1oéses or indebtedness incurred
in conduction of the business; one whose
conduct with respect to services rendered,
obtaining of, or transacting business, is
supervised or controlled by the employer. A
corporation, joint adventure, or any group of
individuals acting as a unit, is not an
employee or servant.

Persons who furnish equipment on a rental
basis and also furnish operators therefore,
are presumed to be engaging in business and
not to be employees or servants. Likewise,
persons who furnish materials and the labor
necessary in the placing or fabricating
thereof are also presumed to be engaging in
business and not to be employees or servants.
The burden of proof will be upon such persons
to show otherwise.

The fact that a person is construed to be an
employee under the provisions of the State
Unemployment Compensation Law or the Federal
Social Security Act, does not conclusively

establish such person as an employee within
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the provisions of the business and occupation
tax law. ]

Persons regularly performing odd job carpen-
try, painting or paper hanging, plumbing,
bricklaying, electrical work, etc., for the
public generally are presumed to be engaging
in business. The burden of proof is upon
such persons to show otherwise. Here it is
immaterial whether the workman is paid by the
job, by the day or by the hour. It is like-
wise immaterial that the workman may supply
labor only, any materials used being supplied
by the property owner.

A person engaging in business is generally
one who holds himself out to the public as
engaging in business either in respect to
dealing in real or personal property or in
respect to the rendition of services; one to
whom gross income of the business inures; one
upon whom liability for 1losses lies or who
bears the expenses of conducting a business;
one, generally acting in an independent
capacity, whether or not subject to immediate
control and supervision by a superior, or one
who acts as an employer and has employees

subject to his control and supervision.
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(p) "“Selling at wholesale" or 'wholesale sales" shall mean
and include: ’

(1) sSales of any tangibie personal property for the
purpose of resale in the form of tangible personal
property.

(2) Sales of machinery, supplies or materials which
are to be directly consumed or used by the pur-
chaser in the conduct of any business or activity
which 1s subject to the business and occupation
tax or the annual tax on 1incomes of certain
carriers (West Virginia Code § 11-12A).

(3) Sales of any tangible personal property to the
United States of America, its agencies and instru-
mentalities or to the State of West Virginia, its
institutions or political subdivisions.

Price and gquantity are not relevant in determining wholesale
sales for business and occupation tax purposes. The fact that an
item is discounted or is sold in large guantities does not make a
transaction wholesale. It is the status and intention of the
customer of the vendor which determines whether the gross pro-
ceeds received by the vendor from the sale are taxable under the
retail classification or the wholesale classification. For
exXample:

(4) H, who owns and operates a furniture store, is

going out of business and is therefore liguidating
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his entire inventory. V, who is also a retail
furniture dealer, pur;hases part of H's inventory
for $20,000. H must report, on his business and
occupation tax return, $20,000 payment under the
wholesale classification rather than the retail
classification; for V, a furniture dealer whose
activities are subject to the business and occupa-
tion tax law, purchased the stock for the purpose
of resale. In order that H's method of accounting
will reflect said sale at wholesale, it is neces-
sary that he receive and have on record a con-
sumers sales tax (West Virginia Code § 11-15)
exemption certificate. Said certificate, prepared
and signed by V, must certify that V is a merchant
who purchased tangible personal property for the
purpose of resale. Of course, in this particular
situation, the exemption certificate is not pri-
marily prepared and signed to assist H in deter-
mining taxable classification but to relieve H
from the responsibility for collecting and from
the responsibility of ©paying West Virginia
consumers sales tax on the purchase.

V also purchased (for $300) a color television set
from H. V intends to make personal use of the

set; therefore, the amount of this sale must be
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reported under the retail classification by H.
Inasmuch as the sale of the television set was not
a sale for the purpose of resale, V will not
prepare a consumers sales tax exemption certifi-
cate.

(6) G, who owns and operates a grocery store, occa-
sionally makes sale of groceries to a State hospi-
tal which is near his place of business. These
sales are wholesale sales for business and occupa-
tion tax purposes. All sales of tangible personal
property made to the State, its institutions or
political subdivisions are sales at wholesale.
This would include sales to boards of education,
municipalities, counties, penal institutions, et
cetera.

(g) The term "contracting" shall include the furnishing of
work, or both materials and work, in the fulfillment of a con-
tract for the construction, alteration, repair, decoration or
improvement of a new or existing building or structure, or any
part thereof. The term "contracting" shall also include the
alteration improvement or development of real property.

(1) A person performing any activity described in the
preceding paragraph shall report this gross income
therefrom under the contracting classification of

the business and occupation tax return and shall
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receive no deduction from gross income on account
of any expenses incur;ed. All income derived from
said activity shall be reported under the con-
tracting classification, and the form of contract
entered into by the parties shall not be determi-~
native of taxable classification.

The term "prime contractor! means a person engaged
in the business of performing for others, con-
tracts for the constructing, repairing, decorating
or improving of new or existing buildings or other
structures under, upon or above real property,
either for the entire work or for a specific
portion thereof.

The word "subcontractor" means a person engaged in
the business of performing a like or similar
service for persons other than consumers, either
for the entire work or for a specific portion
thereof.

The terms "prime contractor" and “subcontractor"
include persons performing labor and services in
respect to the moving of earth or clearing of
land, razing or moving of existing buildings or
structures even though such services may not be
done 1in connection with a contract involving the
constructing, repairing, or altering of a new or
existing building or structure.
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(6)

Section la.01(r)

The term '"buildings or structures" means and
includes, but 1is not'iimited to, everything arti-
ficially built up 6r composed of parts joined
together in some definite manner and attached to
real property. It includes not only buildings in
the general and ordinary sense, but also tanks,
fences, conduits, culverts, railroad ‘tracks,
overhead and underground transmission systems,
tunnels, monuments, retaining walls, bridges,
trestles, parking lots and pavement for foot or
vehicular traffic.

The term "“contracting, repairing, decorating or
improving" of a new or existing building or struc-
ture or any part thereof, in addition to its
ordinary nmeaning, includes the installing or
attaching of any article of tangible personal
property in or to real property, whether or not
such personal property becomes a part of the

realty by virture of such installation.

The term "Yspeculative builder" means and includes one

who constructs improvements upon real property owned by him for

sale or rental. The gross income derived by the speculative

builder from the sale of real property upon which the speculative

builder has constructed improvements shall be reported under the

retail classification on the business and occupation tax form.

The sales price is the measure of the tax.
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Section 2. Imposition of Privilege Tax.

-

2.01. This is a tax for the act or privilege of engaging in
business activities. The tax is measured by the application of
rates against value of products, gross proceeds of sale or gross
income of the business, as the case may be.

(a) All persons engaging in business activities in this
State are subject to the business and occupation tax unless
specifically exempted by statute or by these rules and regula-
tions. (As to exemptions, see § 3.

(b) Certain occupations and business activities are class-
ified, and such classifications are significant inasmuch as the
tax liability varies because of the different rates established
for the types of business activities engaged in by the taxpayer.
The business activity usually determines the taxable classifica-
tion, and where different business activities are conducted, the
taxpayer 1s liable for tax under each taxable classification
involved.

(c) The wvarious business classifications and tax rates
applicable thereto are presented below. For a definitive treat-
ment of each particular business classification, see §§ 2A
a through 2k of these rules and regulations.

Business Classifcations Rate of Tax

Production of coal Three and five~tenths percent

Limestone or sandstone quarried
or mined Two and two-tenths percent
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Production of oil
Production of blast furnace
slag

Production of natural gas, in
of the value of $5,000

Production of sand, gravel or
other mineral product not
quarried or mined

Production of timber

Business Classification

Production of other natural
resource products

Manufacturing, compounding
or preparing for sale

Selling at retail

Selling at wholesale

Street and interurban and
electric railways

Water companies

Electric light and power com-
panies on sales and demand
charges for domestic purposes
and commercial lighting

Business Classification

Electric light and power com-
panies on sales and demand
charges for all other purposes

Natural gas companies

Toll bridge companies

Section 2.01(c¢c)

Four and thirty-four one-
hundredths percent

Four and thirty-four one-
hundredths percent

Eight and sixty-three one-
hundredths percent

Four and thirty-four one-
hundredths percent

Two and two-tenths percent

Rate of Tax

Two and eighty-six one-
hundredths percent

Eighty-eight one-hundredths of
one percent

Fifty-five one-hundredths of
one percent

Twenty~seven one-hundredths of
one percent

One and four-tenths percent

Four and four-tenths percent

Five and seventy-two hundredths
percent

Rate of Tax

Four and twenty-nine hun-
dredths percent

Four and twenty-nine hun-
dredths percent

Four and twenty-nine hun-
dredths percent
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All other public service
or utility businesses

Contracting
If the contract was entered
into on or after July 1,
1965, and prior to April 1,
1971.

Contracting
If the contract was entered
into on or after April, 1,
1971.

Business Classifications

Amusements, dance hall,
skating rink, moving picture
theater, etc.

Service business or calling
not otherwise specifically
taxed :

Rental of real or tangible
personal property

Small loan and industrial loans
Such tax shall apply only to
gross income received prior to
April 1, 1971. As to the tax-
ation of gross income received
ty small loan and industrial
loan businesses on and after
April 1, 1971, see §2k of
these rules and requlations.

Banking and other financial
businesses

Tax applies to all income
.received on and after
April 1, 1971.

Section 2.01(c)

Two and eighty-six hundredths
percent

-

Two percent

Two and two-tenths percent

Rate of Tax

Seventy=-one one-~hundredths of
one percent

One and fifteen one-hundredths
percent

One and fifteen one-hundredths
percent

One and five one-hundredths
percent

One and fifteen one-hundredths
percent
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2.02. Determination of Values, General.

(a) The following rules for détermining the taxable value
of natural resource products or articles manufactured within the
State shall apply equally to producers and manufacturers engaged
in such activities within the State. The values determined under
these rules will be uniformly applied in computing the taxes
imposed by the statute.

(b) The term %“value of productsY, includes the value of
by=-products, and except as provided herein, shall be determined
by gross proceeds of sales whether such sales are at wholesale or
at retail, to which shall be added all subsidies and bonuses
received with respect to the production, manufacture, or sale
thereof. Under the production and manufacturing classifications
of the business and occupation tax, the value of products
extracted or manufactured shall be determined by the gross
proceeds of sales in every instance in which a bona fide sale of
products is made, and whether sold at wholesale or at retail.

(c) 1f any person who is liable for any tax under the
pfoduction classification (see § 2A of these rules and regula-
X tibns) or the manufacturing classification (see § 2B of these
rules and regulations) ships or transports his products or any
part thereof out of this State without making sale of such pro-
ducts, the value of the products in the condition or form in
which they exist immediately before transportation out of the

State shall be the basis for the assessment of the tax, except in

Page 34




State Tax Department
Leg. Reg. 11-10
Series XIII

Section 2.02(d)

those instances in which another measure of the tax is expressly
provided. ]

(d) In determining the value of natural resources or man-
ufactured products delivered to purchasers, there may be deducted
from the gross proceeds of sales so much thereof as the taxpayer
can show to be outgoing freight charges from the point at which
the shipment originates in this State to the point of delivery.
Freight charges, to be deductible, must actually be paid by the
manufacturer or producer. However, no deduction will be allowed
for expenses incurred by the taxpayer through the use of his own

equipment in transporting items produced or manufactured.

2.03. Determination of Values, Manufacturing. -~ There are

certain instances in which persons who manufacture, process or
prepare products for sale are not readily able to determine the
value of said products for purposes of the business and occupa-
tion tax. In these instances, the following rules for determining
taxable value shall apply.

(a) Transportation outside the State without sale thereof.

If lany person manufactures, compounds or prepares for sale,
within this State, products or articles which are shipped or
B transported outside this State without making sale of such pro-
ducts or articles, the value of the products in the condition in
which they exist immediately before transportation outside the
State shall be the basis for the assessment of tax imposed under

the manufacturing classification (see West Virginia Code
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§ 11-13-2b and § 2B of these rules and regulations) of the busi-

ness and occupation tax law. Whenever the situation, as described

in the preceding sentence, arises, the taxpayer, to determine the

value of said products for purposes of this tax, shall apply the

following rules in the order stated.

(1)

(2)

The value of such products shall be determined by
the actual gross proceeds of the subsequent sale
of the products, whether such sale is at wholesale
or at retail, as if such sale had been made at the
time of shipment. This method shall apply only if
the subsequent sale is made before the close of
the taxable year in which the products were manu-
factured.

If there is no subsequent sale of such products
before the close of the taxable year, the taxpayer
shall determine the wvalue of such products by
applying the gross proceeds of other sales of
similar products of like quality and character,
and in similar quantities by the taxpayer. If the
taxpayer has made other sales of such products
during the taxable year, he must apply the average
price received per unit on such sales 1in deter-
mining value under this subsection. If the tax-
payer employs the method of determination of value

as set forth in this subsection, and when subse-
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(3)

(b) Trans

Section 2.03(b)

quent sale of such products is made in a later
year, the taxpayer shall use that sales price or
cost plus markup, whichever is higher, as the
value of such products manufactured in future
years if no sale is made of such products manufac-
trured in future years.

In the absence of sales of similar products as a
guide to value, value may be determined upon a
cost basis. In such cases there shall be included
every item of cost attributable to the particular
article manufactured, including direct and
indirect overhead costs. There shall be added to
this total manufacturing cost the average markup
realized by the taxpayer on all products manufac-
tured.

ported outside the State with sale thereof. If

any person manufactures, compounds or prepares for sale, within

this State, pro

ducts or articles which are shipped or transported

outside this State as a result of a bona fide sale of such pro-

ducts or articles, the value of such products or articles shall

(1)

" be determined in accordance with the following rules.

The actual gross proceeds of such sale, whether
such sale was at retail or wholesale, to which
shall be added all subsidies and bonuses received

with respect to the manufacture or sale of the
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Section 2.03(c)

product, shall be the value of such product for
purposes of the business and occupation tax. The
full amount received from such sale shall be
reported under the manufacturing classification of
the business and occupation tax return.

In determining value as set forth and defined in
subsection (1) above, the taxpayer shall be per-
mitted to deduct from gross proceeds of sale the
amount actually paid by him to transport the
products outside the State, but no deduction will
be allowed for expenses incurred by him through
the use of his own equipment in transporting items

manufactured.

(c) Sales to affiliates. In determining value in regard to

sales from one to another of affiliated companies or persons, or

under other circumstances where the relation between the vendor

and vendee is such that the gross proceeds from the sale are not

indicative of the true value of the subject matter of the sale,

the following rules shall be applied in the order stated.

(1)

Whenever sales are made to affiliates, the wvalue
shall correspond to the gross proceeds from the
sale of similar products of 1like quality and
character and in similar quantities between

persons of no common interest.
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Section 2.03(d4)

If there are no sales between parties of no common
interest by which the'taxpayer may value his sales
to affiliates, the value shall correspond to the
gross proceeds from sales by the taxpayer to
nonrelated purchasers of similar products of like
quality and character and in similar quantities
and shall include all subsidies and bonuses.

In the absence of sales of similar products as a
guide to value, such value may be determined by a
cost basis. In such cases there shall be included
every item of cost attributable to the particular
article manufactured, including direct and indi-
rect overhead costs. There shall be added to this
total manufacturing cost the average markup real-
ized by the taxpayer on all products manufactured,

compounded or prepared for sale.

(d) Manufactured products consumed by the manufacturer.

(1)

Whenever a person manufactures, compounds or
prepares final completed products, and such pro-
ducts are commercially consumed or used by such
person, a value must then be reported under the
manufacturing classification for purposes of the
business and occupation tax. This is to effect
equality of business and occupation tax liability

between manufacturers who sell their entire output
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(2)
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Section 2.03(d)

and those who use all or a portion of their output
themselves. 1In other'words, the tax liability is
based wupon the tota.l value of the manufactured
products, and it is immaterial that a portion or
the whole of the output may be used by the manu-
facturer and is not sold.

The article or product manufactured by the tax-
payer and consumed in his business, to be taxable
under the manufacturing classification of the
business and occupation tax act, must be a final
completed product which is not subject to addi-
tional preparing, processing or compounding by the
same manufacturer.

In other words, a manufactured product which is
used to become a component part of another product
manufactured by the same manufacturer and which,
of course, 1loses its identity therein, is not
subject to the rule imposed by this subsection.
To illustrate: Certain chemical compounds are
manufactured or prepared and are consumed by the
same manufacturer in the process of manufacturing
a completely new or final completed chemical sub-
stance. In this instance the originally manu-
factured chemical compound which is consumed 1in

and becomes a part of the new substance is not
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Section 2.03(d)

required to have a value placed thereon for pur-
pose of this tax; for tax is exacted therefrom
when a value 1is placed on the new substance.
Chemicals used 1in processing include chemical
substances which are manufactured by the taxpayer
to unite with other chemical substances or which
produce a chemical reaction therewith, as con-
trasted with merely a physical change therein.
However, 1if a manufactured product which is to
become a component part of another product and
lose its identity therein is shipped outside the
State for additional processing, a value must be
placed on each product and reported under the
manufacturing classification. (For apportionment
of sales price of such article, see § 2B of these
rules.)

A final completed product which is manufactured by
the taxpayer and used or consumed in his business
must have a value placed thereon and must be
reported under the manufacturing classification
for tax purposes. Such product would be one which
does not become a component part of another pro-
duct or one which does not lose its identity. To
illustrate: Saws, jigs, cutting tools, etc. that

are manufactured by a furniture manufacturer are
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final completed products subject to tax. Partially
manufactured products'sold within or without the
State are final compléted products subject to this
tax. The taxpayer is relieved from placing a
value on and reporting for tax purposes only those
products manufactured within West Virginia which
become component parts of other products within
West Virginia and lose their identity in the other
products.

In those cases where a person partially or wholly
consumes or makes use of his final completed
manufactured, compounded or prepared products, a
value must be placed on such products, in
accordance with the following rules in the order
stated. In all instances where products or
articles are consumed by the manufacturer and are
consumed at a point distant from the place of
manufacturing, no freight charges paid by the
manufacturer will be allowed as a deduction in
determining value under these 1rules, unless
consideration has been given such charges in the
method by which the values were determined.

(A) The wvalue of the article consumed or used

shall be determined according to the selling
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price at the place of use or consumption of
similar producés of 1like quality and
character.

(B) In the absence of sales of similar products
as a guide to value, value shall be deter-
mined by applying to the consumed product the
average prices at which sales are made during
the taxable year to customers of the manufac-
turer.

(C) In the absence of sales to customers as a
guide to value, such value may be determined
upon a cost basis, in which case there shall
be included every item of cost attributable
to that particular article, including all
direct and indirect overhead costs and by
adding thereto the average markup realized by
the manufacturer on his products.

2.04. Determination of Values, Production of Natural Re-

sources.

(a) It is provided that under the production classification

" of the business and occupation tax law (see West Virginia Code

ch.. 11, art. 13, sec. 2(a) and § of these rules and regu-
lations) the value of natural resource products produced shall be
determined by the gross proceeds of sales in every instance in

which a bona fide sale of such products is made, and whether sold

ftus
ta
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at wholesale or at retail. In determining the value of natural
resource products delivered to purcﬁasers, there may be deducted
from the gross proceeds of sales so.much thereof as the taxpayer
can proﬁe to be actual outgoing freight charges (paid by him)
from the point at which the shipment originates in this State to
the point of delivery. However, no deduction is permitted for
expenses incurred by him through the use of his own equipment in
transporting items produced.

(b) There are certain instances in which persons who pro-
duce natural resource products are not readily able to determine
the value of said products for purposes of the business and
occupation tax. In these instances the rules which follow are to
be applied. Whenever possible, and unless otherwise provided in
these rules, the value of natural resource products produced
within the State shall be determined by the actual gross proceeds
derived from the sale thereof (whether at retail or at wholesale)
by the producer.

(c) Transportation outside the State without sale thereof.

if any person produces within this State natural resource pro-
ducts which are shipped or transported outside this State without
making sale of such products, the value of the natural resource
products in the condition in which they exist immediately before
transportation outside the State shall be the basis for the

assessment of tax imposed under the production classification of
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the business and occupation tax law (see West Virginia Code
§ 11-13-2A of these rules and reguléfions). Whenever the situa-
- tion, as described in the preceding sentence, arises, the tax-
payer, to determine the value of his natural resource products
for purposes of this tax, shall apply the following rules in the
order stated.

(1) The value of such natﬁral resource products shall
be determined by the actual gross proceeds of the
subsequent sale of the products, whether such sale
is at wholesale or at retail, as if such sale had
been made at the time of shipment. This method
shall apply only if the subsequent sale is made
before the close of the taxable year in which the
natural resource products were produced.

(2) If there is no subsequent sale of such products
before the close of the taxable year, the taxpayer
shall determine the value of such products by
applying the gross proceeds of other sales of
similar products of like quality and character,
and in similar quantities by the taxpayer. If the
taxpayer has made other sales of such products
during the taxable year, he must apply the average
price received per unit on such sales in deter-
mining wvalue under this subsection. If the tax-

payer employs the method of determination of value
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as set forth in this subsection, and when subse-
quent sale of such éroducts is made in a later
year, the taxpayer shall use that sales price or
cost plus markup, whichever is higher, as the
value of such products manufactured in future
years if no sale is made of such products manufac-
tured in future years.

(3) In the absence of sales of similar natural
resource products as a guide to value, value may
be determined upon a cost basis. In such cases
there shall be included every item of cost attri-
butable to the particular natural resource product .
produced, including direct and indirect overhead
costs. There shall be added to this total produc-
tion cost the average markup realized by this
taxpayer on all natural resource products pro-
duced.

(d) Transportation outside the State with sale thereof.

if'any person severs, extracts, reduces to possession or produces
for sale, profit or commercial use, within this State, any
natural resource products which are shipped or transported out-
side this State as a result of a sale of such products, the value
of such natural resource products shall be determined in accor-

dance with the following rules.
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(1)

(2)

(e) Sales

Section 2.04(e)

The actual gross proceeds of such sale, whether
such sale was at retail or at wholesale, to which
shall be added all subsidies and bonuses received
with respect to the production or sale of the
product, shall be the wvalue of such product for
purposes of the business and occupation tax. The
full amount received from such sale shall be
reported under the production classification on
the business and occupation tax return.

In determining value as set forth and defined in
subsection (1) above, the taxpayer shall be per-
mitted to deduct from gross proceeds of sale the
amount actually paid by him to +transport the
products outside the State, but no deduction will
be allowed for expenses incurred by him through
the use of his own equipment in transporting
natural resources produced.

to affiliates. In determining value in regard

sales from one

to another of affiliated companies or persons, or

under other circumstances where the relationship between the

" vendor and vendee is such that the gross proceeds from the sale

are not indicative of the true value of the subject matter of the

sale, the following rules shall be applied in the order stated.

(1)

Whenever sales are made to affiliates, the value

shall correspond to the gross proceeds from the
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sale of similar products of 1like quality and
character and in similar gquantities between per-
sons of no common interest.

(2) 1If there are no sales between parties of no common
interest by which the taxpayer may value his sales
to affiliates, the value shall correspond to the
gross proceeds from sales by the taxpayer to
nonrelated purchasers of similar products of like
quality and character and in similar quantities
and shall include all subsidies and bonuses.

(3) In the absence of sales of similar natural
resource products as a guide to wvalue, such value
may be determined by a cost basis. In such cases
there shall be included every item of cost attri-
butable to the particular natural resource product
produced, including direct and indirect overhead
costs. There shall be added to this total produc-
tion cost the average markup realized by the
taxpayer on all natural resource products pro-
duced.

(f) Natural resource products consumed by the producer.

Whenever a person produces natural resource products, and such
products are commercially consumed or used by such person, a
value must be placed upon the consumed natural resource products.

This value must then be reported under the production classi-
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fication for purposes of the business and occupation tax. 1In
other words, the tax liability is b;sed upon the total value of
the produced natural resources, and it is immaterial that a
portion or the whole of the output may be used by the producer
and is not sold. Whenever natural resource products produced
within the State are used or consumed by the producer in his
business, whether within or without the State, the value of such
products shall be determined by the following rules in the order
stated. 1In all instances where natural resources are consumed by
the producer at a point distant from the place of production, no
freight charges paid by the producer will be allowed as a deduc-
tion in determining value under these rules, unless due consider-
ation has been given such changes in the method by which the
values were determined.

(1) The value of the natural resource product consumed
or used shall be determined according to the
selling price at the place of use or consumption
of similar products of like quality and character
by other taxpayers.

(2) In the absence of sales of similar natural
resource products as a guide to value, value shall
be determined by applying to the used or consumed
product the average prices at which sales are made
during the taxable year to customers of the pro-

ducer.
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In the absence of sales to customers as a guide to
value, such value ma& be determined upon a cost
basis, in which case there shall be included every
item of cost attributable to that particular
natural resource product, including all direct and
indirect overhead costs and by adding thereto the
average markup realized by the producer on his

natural resource products.
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2.05. Manufacturing and Selling Articles Wwithin the State.

-

Persons who manufacture, compound or prepare, within the State,

products or articles for sale, profit or commercial use and make

sale of the same within the State, must place a value on said

products or articles and report the same under the manufacturing

classification on the business and occupation tax return. Said

value shall be determined in accordance with the following rules.

(a) Sales at wholesale.

(1)

(2)

If any person manufactures, compounds or prepares,
within this State, products or articles and makes
sale thereof at wholesale within this State, the
entire gross proceeds derived therefrom shall be
reported under the manufacturing classification on
the business and occupation tax return.

No amount derived from such wholesale sales shall
be reported under the wholesale sales classifi-

cation on the business and occupation tax return.

(b) 8Sales at Retail.

(1)

I1f any person manufactures, compounds or prepares,
within this State, products or articles and makes
sale thereof at retail within this State, the
sales value of such products shall be reported
under the manufacturing classification on the

business and occupation tax return.
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The entire gross proceeds derived from such retail
sale shall also be reﬁorted under the retail sales

classification of the business and occupation tax

return.
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2.06. Producing and Selling Natural Resource Products Within

the State. Persons who produce, wifhin the State, natural re-
source products and make sale of the same wihin the State, must
place a value on the natural resource products and report the
same under the production classification on the business and
occupation tax return. Said value shall be determined in accor-
dance with the following rules.

(a) Sales at Wholesale.

(1) If any person produces, within this State, natural
resource products and makes sale thereof at whole-
sale within this State, the entire gross proceeds
derived therefrom shall be reported under the
production classification on the business and
occupation tax return.

(2) No amount derived .from such sale at wholesale
shall be reported under the wholesale sales clas-
sification on the business and occupation tax
return.

(b) Sales at Retail.

(1) 1If any person produces, within this State, natural
resource products and makes sale thereof at retail
within this State, the sales value of such pro-
ducts shall be reported under the production
classification on the business and occupation tax

return.
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(2) The entire gross proceeds derived from the sale at
retail shall also be reported under the retail

sales classification on the business and occupa~

tion tax return.
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Section 2a. Production of Natural Resource Products.

2a.0l. Producers of Natural Resource Products. ~- For purposes

of these rules and regulations, the word "producer" shall mean
and include, but not be limited to, every person who engages in
the business of severing, extracting, mining, quarrying, reducing
to possession and producing for sale, profit or commercial use
any natural resource products from his own land or from the land
of another under a right or license granted by lease or contract,
either directly or by contracting with others for the necessary
labor or mechanical services. A person who produces natural
resource products for use or consumption in his own business
whether located within or without the State is a producer for the
purposes 6f the business and occupation tax.

(a) Persons who are producers, as described in the pre-
ceding paragraph, shall report the gross proceeds derived there-
from wunder the applicable production classification on the
business and occupation tax return. If it is not possible for
the producer to determine gross proceeds of sale, he must deter-
miﬁé the value of his produced natural resource products by
employing one of the rules set forth in § 2 of these rules and
" regulations. The measure of the business and occupation tax
shall be the value (said value, whenever possible, shall be
determined by gross proceeds of sale) of the entire production
within this State, regardless of the place of sale or the fact

that delivery may be made to points outside this State.
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(b) A person who produces natural resource products and
does not make sale of the same 'but uses or consumes said
resources 1in his business shall .report the wvalue of such
resources under the applicable production classification on the
business and occupation tax return. In determining the value of
the natural resource products, the taxpayer must adhere to § 2 of
these rules and regqulations.

(c) Where the relationship between the producer of the
natural resource products and the purchaser thereof is such that
the gross proceeds derived from the sale are not indicative of
the true value of the natural resources, the taxpayer shall
determine value by application of one of the rules set forth in

section 2 of these rules and regulations.
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2a.02. Producing Natural Resource Products for Others

-

(a) A "contract miner" shall mean and include a person who

has no title to or ownership in the natural resource products
which he is producing for others. Persons performing under
contract, either as prime contractors or subcontractors, the
necessary labor or mechanical services for others who are engaged
in the business of producing natural resources, are performing a
service for the producer and are therefore taxable under the
service classification rather than the production classification.
All gross income received by the contract miner from the producer
for such service is taxable under the business and occupation tax
law.

(b) The producer of the natural resource products that are
extracted by the contract miner is taxable under the production

classification on the business and occupation tax form.
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2a.03. Determination of Producer and Contract Miner.

-

(a) Generally, a producer is one who has title to or an

economic interest in mineral deposits or standing timber, and a
contract miner is one who does not possess an economic interest
but performs services for producers by contract. This contrac-
tual relationship will not affect the status of the parties in
regard business and occupation tax liability. For example, a
person who has no ownership, title in or right by contract or
lease in the mineral deposit or standing timber does not possess
an economic interest merely because through a contractual rela-
tion he possesses an economic advantage derived from production.
In other words, an agreement between the owner of an economic
interest and another entitling the latter to purchase or process
the product upon production or entitling the latter to compen-
sation for producing, extracting or cutting does not convey an
economic interest.

(b) If a dispute should arise as to which party is the
producer and which is the contract miner, the Tax Department
shall consider, in addition to the substance of the agreement
between the parties, other elements which shall include, but not
be limited to the following;

(1) Wwhich person is entitled to claim a depletion
allowance for federal income tax purposes.

(2) Is the person mining, cutting or extracting the
natural resource product obligated to pay a royal-
ty to another.
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(3) By lease or contract, does one person have the
exclusive right to se;er, mine, cut or extract the
natural resource product.

(4) Does the contract between the parties contain an

exclusive and mandatory sales/purchase agreement.
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2a.04. Preparing Natural Resource Products for Others. -- Any

person who makes charges to the proéucer or to another for pre-
paring natural resource products for sale or use is deemed to be
engaged in a service activity and shall report all gross income
from such activity under the service classification on the busi~
ness and occupation tax return. Such person preparing the pro-
ducts in this instance is not deemed a manufacturer for he has no
title to or ownership in the products but is only performing a
service on products owned by another. As to the applicability of
the business and occupation tax statute to persons who prepare
their own natural resource products, see § 2B of these rules and

requlations.

Page 60




State Tax Department
Leg. Reg. 11-~10
Series XIII

Section 2a.05%

2a.05. Royalties Derived from Natural Resources.

-

(a) Persons who receive payments, as royalties, from pro-
ducers of natural resource products are not deemed to be
producers thereof but shall report all payments under the rental
and royalty classification on the business and occupation tax
return. The fact that the payment is called by a name other than
royalty shall not alter the taxation of such payment if the
recipient thereof has furnished real property which has a situs
in this State and which includes minerals in place, or any
interest therein, for hire, loan, lease or otherwise.

(b) Lessees, sublessees or other denominated lessees are
producers of all the natural resources produced, regardless of
any paymént, in kind or otherwise, to lessors, sublessors or
other denominated lessors of a part of such natural resources as

rents or royalties.
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2a.06. Treatment of Freight Charges Incurred by Producers.

(a) In certain instances, préducers of mnatural resource
products are permitted to deduct oﬁtgoing freight charges from
the gross proceeds of sales to arrive at taxable value under the
applicable production classification.

(b) 1In order to determine the value within the State and at
the place where production ends, there may be deducted from gross
proceeds of sales certain outgoing freight charges actually paid
by the producer, but no deduction will be allowed for expenses
incurred by him through the use of his own equipment in trans-
porting items produced.

(¢) In all instances where products are used or consumed by
the producer at a point distant from the place of production,
outgoing freight charges paid by the producer will not be allowed
as a deduction, unless due consideration has been given to them
also in the method by which the values were determined.

(d) Generally, freight charges to be deductible from gross
proceeds of sales must be paid by the producer to a common
cérrier to deliver natural resources to a bona fide purchaser.
To illustrate: Coal, at the place where production ends, has a
value of ten dollars (510.00) per ton. If a purchaser buys the
coal at the mine for said price, the producer will report under
the coal production classification the gross proceeds of sale,
$10.00. However, if the purchaser buys the same coal delivered at

eleven dollars ($11.00) per ton, and the producer pays a common

Page 62




State Tax Department
Leg. Reg. 11-10
Series XIII

Section 2a.06(e)

carrier to make such delivery, the producer may deduct such
freight charges ($1.00) from the gréss proceeds of sale ($11.00)
reported under the coal production classification to arrive at
the taxable value ($10.00) under said classification.

(e) If the producer of natural resource products sells his
products to a purchaser and agrees to deliver such products in
his own equipment for a fee, said fee may be deducted from the
gross proceeds of sale in arriving at taxable value under the
production classification. However, the amount of deduction must
be reported either under the service classification or under the
annual tax on incomes of certain carriers (West Virginia Code ch.
11, art. 12A), depending upon the type of delivery.

(f) Producers may not deduct expenses incurred in the
transportation of coal or other natural resource products from
the mining operation to the tipple or preparation plant; for
producers usually retain title to the product from the mining
operation to the tipple or preparation plant and remain vested
with title until the product has been processed.

. (g) 1f hauling or transportation charges are incurred by
the producer and have been absorbed by the producer, such charges
" are outgoing freight charges and are deductible from gross
proceeds of sale to arrive at taxable value.

(h) A contract miner may not deduct any transportation
charges incurred by him for hauling or transporting natural
resource products whether in his equipment or in eguipment of
another.
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(1) The severance and production of natural gas shall be
valued for purposes of the businesé and occupation tax at tre
well-mouth of such severance and production immediately preceding
transportation and transmission. In order to arrive at the
well-mouth value of such severance and production, transportation
or transmission expenses incurred by producers of natural gas
shall be allowed as a deduction from the gross proceeds of the
sale of such gas. For these purposes, one of the following
alternative methods shall be used for obtaining the well mouth
value of the severance and production of natural gas.

(1) From the gross proceeds of the sale of the
production of natural gas, there shall be allowed
a deduction in the amount of the costs of
transportation or transmission of such gas through
the system of the producer from the well-mouth
point of severance and production to the point of
sale, limited to actual costs of transportation or
transmission incurred without reference to items
unrelated to such transportation or transmission
such as general administration, overhead, or
return on investment. Such deduction must be
supported by schedules and statements of cost by
the producer and will be subject to review and
audit, and possible assessment or refund as a

result of such audit, by the Tax Department.
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As an alternative to the method presented at
paragraph (1), ggg;g,'the well-mouth value of such
severance and production may be determined by the
average purchase price of natural gas from the
same pool oxr field, or, in the event no gas is
purchased from the same pool or field, by the
average purchase price of natural gas from the
most proximate pool or field and of the same
guality and charateristics as that severed and
produced, provided that in either case such
purchase price accurately represents the
well-mouth value of the gas severed and produced.
This determination shall be supported by a
statement of the pool or field from which the gas
severed and produced is obtained, and a statement
of the pool or field from which the gas purchased
is obtained, and shall be subject to review and
audit, and possible assessment or refund as a
result of audit, by the department.

As an alternative to the methods presented at
paragraph (1) and at paragraph (2), supra, the
well-mouth value of such severance and production
may be determined by a deduction of transportation
and transmission costs in the amount of 15% of the

gross proceeds of the natural gas severed and
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produced. This deduction shall be supported by a
statement of the gross proceeds of sale of the
natural gas severéa and produced, and a
computation of the déduction therefrom, and shall
be subject to review and audit, and possible
assessment or refund of audit, by the department.
(3) Producers, other than utilities, must report under the
service classification the difference between the gross proceeds
of sale from the gas and the taxable well-mouth value reported

under the natural gas production classification.
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2a.07. Problems and Solutions Relating to the Production of

Natural Resources.

(a) Presented below are several examples, problems and
solutions thereto regarding the proper taxation of natural
resource production. For certain problems and examples, there
are prepared tax returns attached hereto to further clarify the
situations which may arise.

(b) Even though these problems and examples deal primarily
with coal production, the principles and rules stated in these
situations are equally applicable to producers of all other
natural resource products.

(c) Example 1.

(1) A owns land within West Virginia from which he
mines coal. A sells his produced natural
resources to B Power Company. A must report the
value of such natural resources, as determined by
the gross proceeds of sale, under the coal produc-
tion classification of the business and occupation
tax form. Therfore, A reports the full amount
received from B under production and computes his
tax liability thereon.

(2) A is not required to report income under either
the retail or wholesale classification even though
the sale to B may be deemed a wholesale sale for

purposes of definition only. It is provided that
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any person who is a producer and makes sale of his
produced natural reéﬁurces to other producers,
wholesalers, jobbers, retailers, manufacturers or
commercial consumers for use or consumption in the
purchaser's business shall not be required to pay
the tax imposed under the wholesale or retail
classifications. See page ___ of these rules and
regulations.
(d) Example 2.

(1) A owns land within West Virginia and produces coal
therefrom. In 1972, A produced 55,000 tons of
which 40,000 tons were s6ld to B Power Company at .
ten dollars ($10.00) per ton and 12,000 tons were
transported without sale to a coal broker (or
selling agent) without the State. The broker does
not take title to the natural resource product and
consequently has no ownership therein. The re-
maining 3,000 tons were sold, at the mine, to
individuals for home consumption at twelve dollars
($12.00) per ton. The coal broker subsequently,
and before the close of the taxable year 1972,
makes sale of the coal at thirteen (513.00) per
ton.

(2) A, on the 1972 business and occupation tax re-

turn, must report the gross proceeds of the sale .
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(40,000 tons @ $10.00/ton = $400,000) to B under
the coal production ciﬁssification.

(3) A must also report the amount of the sale made by
the broker (12,000 tons @ $13.00/ton = $156,000)
under the production classification. Inasmuch as
the fee or commission retained by the broker is an
expense of doing business to A, A receives no de-
duction or exclusion from gross income for the
amount retained by the broker.

(4) In the transactions described in the previous two
paragraphs of this example, A is not required to

. | report the gross income accruing therefrom under
either the retail or wholesale classifications on
the business and occupation tax return.

(5) The sales of coal made by A to individuals for
household consumption are deemed to be sales at
retail. Therefore, under the production classifi-
cation, A must report gross income of $36,000
(3,000 tons @ 8$12.00/ton = §36,000); for the
amount of the tax under the production classifica-
tion shall be equal to the value of the articles
produced as shown by the gross proceeds derived by
the sale thereof by the producer. A must also
report this amount ($36,000) under the retail

®

classification; for the statute provides that any
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person taxable under the production classification
and engaging in thé business of selling his
natural resources at retail in this State shall be
required to make returns of the gross proceeds of
such retail sales and pay the tax imposed by the
retail classification for the privilege of engag-
ing in the business of selling such natural
resources at retail in this State. In other
words, A 1s engaging in multiple business ac-
tivities (production and sales at retail) and is
taxable under each.

A complete 1972 business and occupation tax return
for A under this example is presented at the next
page herein and reflects gross income of $592,000
under production ($400,000 + $156,000 + $36,000 =
$592,000) and $36,000 under the retail classifica-

tion.
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(e) Example 3.

(1) X, a manufacturer of chemicals, owns land within
West Vrginia which contains coal deposits. X
contracts for the production of such coal with B.
The contract between X and B provides that B will
produce the coal and deliver the same to X and in
payment for such service, X will pay B one dollar
($1.00) per ton.

(2) In the year 1972, B mines and delivers to X
750,000 tons of coal of which X consumes 700,000
tons in its manufacturing process. Of the remain-

. ing tonnage, X sells 40,000 tons to a wholesaler
at $12.00 per ton and sell 10,000 tons to an
affiliated company at $3.00 per ton. X pays B
$750,000 for the service performed by B in 1972.

(3) X is the producer of the natural resource product,
and B is a contract miner; for X owns the coal in
place and is entitled to immediate possession upon
extraction thereof by B, whereas B has no economic
interest in the mineral and may only sever for X
and deliver the product to X for a stipulated fee.
Therefore, X must report the gross income of the
coal under the production classification, and B

must report his fee under the service classifica-

. tion.
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Since X is a producer of a natural resource pro-
duct which he uses or’consumes in his business, he
must determine the value of said production
(700,000 tons) under the appliqable rule set forth
in § 2 of these rules and report the same as
taxable income under the coal production classifi-
cation on the business and occupation tax form.
(See pages ___ through __ of these rules.) The
provision of section 2 of these rules which
applies to the determination of wvalue of natural
resource products used or consumed by the producer
provides that such rules shall be applied in the
order stated. Rule (1), page _ , cannot be used by
X under this example since the selling price at
the place of use 1is unknown; therefore, to deter-
mine the wvalue of the 700,000 consumed tons of
coal, X may apply rule (2) on page ___. Said rule
makes use of the average prices at which sales are
made to customers during the year. The average
price in this instance would be based on the sale
of the 40,000 tons made to the wholesaler which
was at $12.00 per ton. Therefore, for the used or
consumed natural resource products, X must report
$8,400,000 ($12.00 X 700,000 = $8,400,000) as the
value thereof under the coal production classifi-

cation on the business and occupation tax return.
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The 10,000 tons sold to an affiliate must also be
reported under the préduction class. However, the
selling price ($3.00/ton) was not indicative to
the true value of the products. Therefore, X must
apply the applicable rule set forth in § 2 of
these rules. (See pages __ and __ herein.) Since
the selling price to the affiliate was not at true
value, this sale was not used in determining the
value of the products used or consumed by X (see
the preceding paragraph). In order to determine
the proper value of the products sold to the
affiliate, X will apply rule (1) on page __ . Said
rule provides that whenever sales are made to
affiliates, the wvalue shall correspond to the

gross proceeds from sales to nonrelated purchasers

- of similar products of like quality and character.

(6)

In this example, a sale was make to a nonrelated
purchaser (the wholesaler) at £$12.00 per ton.
Therefore, X must place a value of $512.00/ton on
that tonnage sold to the affiliate and report the
resultant amount (10,000 tons @ $12.00/ton =
$120,000) under the coal production classifica-
tion.

The gross proceeds of sale derived from the sale

to the wholesaler (40,000 tons @ $12.00/ton =
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$480,000) will also be included under the pro-
duction classification.

For purposes of thié example, the 1972 business
and occupation tax return of X will reflect tax-
able income of $9,000,000 under the coal pro-
duction classification. This taxable amount
($9,000,000) is a total of the value of consumed
products ($8,400,000), the value of the products
sold to the affiliate ($120,000) and the gross
proceeds of the sale to the wholesaler ($480,000).
B, who performed services for X, is a contract
miner and will report his fee ($750,000) under the

service classification.

Example 4.

(1)

(2)

(3)

A, the owner of land, leases said land to B who
desires to mine the coal therefrom. B agrees to
pay A a royalty of .30¢ on each ton of coal mined
by B.

In the year 1972, B extracts 50,000 tons of coal
and pays A his royalty of $15,000 (50,000 tons @
.30¢/ton' = $15,000). B sells the tonnage to a
manufacturer for $450,000.

Inasmuch as B is producing natural resource pro-
ducts under a lease which gives him the exclusive

right to sever or mine the mineral deposits and
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which obligates him to pay to the owner of the
deposits in place a fbyalty after severance, B is
the producer of the natural resources and is not a
contract miner. Therefore, B must report the
gross proceeds of sale ($450,000) under the pro-
duction classification on the tax return.

A, the royalty recipient, must report his income
($15,000) under the royalty and rental class-
ification.

If at a later date, B subleases to C and C agrees
to pay B a royalty of .40¢ per ton, C becomes the
producer and reports accordingly and A and B are
royalty recipients liable under the royalty class-
ification.

If at a later date, C contracts with D whéreby D
will mine the coal and deliver it to C at a stipu-
lated fee per ton, C remains the producer; A and B
remain as royalty recipients and D becomes a
contract miner who will report his fee under the

service classification.

(g) Example 5.

(1)

CB, a coal broker, purchases from P, a producer,
500,000 tons of coal. The gross proceeds derived
from this sale are not, of course, reported by P

under either the retail or wholesale classes
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inasmuch as this was a sale made by a producer to

-~

a jobber, CB.

(2) CB sells one-half of the tonnage to XY, who is
also a jobber or wholesaler. CB must report the
gross proceeds from such sale under the wholesale
classification.

(3) The remainder of CB's tonnage is screened, graded,
washed and oiled by MN for a fee paid by CB. MN
will report his fee under the service classifica-
tion for he is preparing products for sale which
are owned by another. CB, however, has become a
manufacturer for this prepared portion of his .
tonnage and upon sale thereof at wholesale, he
will be required to report the gross proceeds
derived therefrom under the manufacturing class-
ification. If CB sells this manufactured tonnage
to affiliates, ships it without the State without
sale thereof or consumes it in his business, he
must determine the value of said tonnage in accor-
dance with § 2 of these rules as any other man-
ufacturer would.

(h) Example 6.

(1) A, a landowner, leases his land to B for the
purpose of drilling for oil. The lease provides
that B will pay A a one-eighth royalty in cash or .

in kind.
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The well is successful and produces 80,000 barrels
of oil. B is a prodﬁcer; therefore, he must pay
business and occupation tax under the oil produc-
tion classification on the gross proceeds of sale
or value of the entire production. B receives no
deduction for any amount in cash or in kind paid
to A as a royalty. A, of course, reports his roy-
alty under the royalty classification.

If at a later date, A makes sale of his royalty in
kind (barrels of o0il), he must report the gross
proceeds from said sale under the retail or whole=-

sale classification, depending on whether the sale

was at retail or wholesale.

(i) Example 7.

(1)

(2)

A owns timber on the stump and cuts and sells the
same to a manufacuter for $500,000.

A person who owns timber on the stump and who
produces by cutting the timber and who sells the
same at wholesale, e.g. to a manufacturer, shall
report the entire gross proceeds derived from such
wholesale sale only under the timber production
classification of the business and occupation tax
form, regardless of whether such timber is sold on

the ground or delivered to the mill.
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Another section of standing timber which was also
owned by A was cut b§ him for his own use. This
timber is prepared fér sale by A by his sawing,
cutting, etc., it himself into lumber. A person
who owns timber on the stump and who produces by
cutting the timber and who manufactures or pre-
pares for sale the timber by cutting it into
lumber shall report the gross proceeds derived
from the sale of such lumber under the manufac-
turing classification on the business and occupa-
tion tax form. If it is not possible to ascertain
the gross proceeds from the sale of the lumber, A
must refer to § 2 of these rules and determine the
value of such lumber in accordance therewith.

The value of the timber on the ground after sev-
erance which was consumed by A in the manufacture
of lumber must also be valued in accordance with
§ 2 and reported under the +timber production
classification of the business and occupation tax
form.

If A severs and uses his own timber in the man-
ufacture of pulp, the rules as stated hereinbefore
are equally applicable.

For purposes of this example, we will assume that

A values the timber on the ground (which he later
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consumes in the manufacture of lumber), in accor-
dance with the appliéable rule set forth in § 2,
at $60,000. A later sells the manufactured
lumber, at wholesale, for $150, 000.

For a payment of 520,000, A agrees to cut timber
owned by another. A never takes title to this
section of timber but only performs a service for
the owner thereof by severing the same. There-
fore, A shall report this payment under the
service classification. The owner who hired A to
sever this timber is the producer thereof.

A also purchases severed timber and manufactures
or prepares for sale such severed timber into
lumber. A must report the gross proceeds derived
from the sale of the lumber manufactured from pur-
chased severed timber under the manufacturing
classification. In this instance, A received
$40,000 from the sale of the lumber manufactured
from purchased severed timber. A's prepared 1972
business and occupation tax return is presented
at the pages immediately following.

Under the timber production classification, A will
report gross income of $560,000: $500,000 received

for cutting and selling his own timber to a manu-

facturer, and S$60,000 as the value of his timber
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on the ground which he later consumed in his own
manufacturing process:

Under the manufacturing classification, A will
report gross income of $190,000: $150,000 received
from the wholesale sale of lumber which he manu-
factured from his own timber, and $40,000 received
from the wholesale sale of lumber which he manu-
factured from purchased severed timber.

Under the service classification, A will report

$20,000: the amount he received from another for

severing timber owned by another.

(j) Example 8.

(1)

(2)

A B 1s a producer of natural gas within West
Virginia. The entire output of natural gas from A
B's well 1is purchased at the well mouth by a
public utility for $25,000. On his business and
occupation tax return, under the natural gas
production classification, A B will report $25,000
as gross income. The law permits, from natural
gas production, an exemption or exclusion of
$5,000. Therefore, A B will report 620,000 as
taxable income under the natural gas production
classification.

Same situation as above except A B 1is required, in

order to sell his gas, to construct a transmission

Proe R4
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line from his well to the purchaser's gathering
system. Where the néfural gas is delivered into
the purchaser's system, the purchaser pays A B
$32,000 as delivered price. A B, to determine
well-mouth value to be reported under the natural
gas production classification, is permitted to
deduct the $5,000 exclusion and fifteen percent
(15%) of the delivered price (15% X §32,000 =
$4,800). Therefore, A B's deductions, which total
$9,800, are applied against his gross receipts to
arrive at his taxable value ($32,000 less $9,800 =
$22,200) to be reported under the natural gas pro-
duction classification. However, A B must report
the amount of this transmission deduction ($4,800)
under the service classification on the business
and occupation tax return.

For the purposes of the production of natural gas,
multiple co-owners of natural gas in place,
lessees thereof, or others being vested with title
to part or all of the gas, as personal property,
immediately after production, shall be deemed to
be a "group or combination acting as a unit" and

one "person'". Therefore, this "person" shall be

eligible for one $5,000 exemption only.
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Section 2b. Manufacturing, Compounding or Preparing Products;

-

Processing of Food Excepted.

2b.01. Manufacturers of Products.

(a) For purposes of these rules and regulations, the word
"manufacturer" shall mean and include, but not be limited to,
every person engaging within this State in the business of manu-
facturing, compounding or preparing for sale, profit or commer-
cial use any article, substance or commodity. The term "to
manufacture" embraces all activities of a commercial or indus-
trial nature wherein 1labor or skill is applied, by hand or
machinery, to materials so that as a result thereof a new, dif-
ferent or useful substance or article of tangible personal pro-.
perty is produced for sale, profit or commercial or industrial
use, and shall include the production or fabrication of special
made or custom made articles. It means producing articles from
raw materials or prepared materials by giving these matters new
forms, qualities, properties, or combinations. It includes such
activities as making, fabricating, processing, refining, mixing,
compounding, etc. The term to manufacture does not include
adtivities which are merely incidental to nonmanufacturing activ-
ities. Therefore, the following do not constitute manufacturing,
compounding, or preparing for sale: cooking and serving of food
by a restaurant, repairing and reconditioning of tangible per-

sonal property owned by others, etc.
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(b) The phrase "manufacturing, compounding or preparing for
sale" means every person who, from'his own materials or ingre-
dients manufactures for sale, or for commercial or industrial use
any article, substance or commodity either directly, or by con-
tracting with others for the necessary labor and machanical
services.

(c) Persons who manufacture shall report the gross proceeds
derived therefrom under the manufacturing classification on the
business and occupation tax returns. If it is not possible for
the manufacturer to determine gross proceeds of sale, he must
determine the value of his products by employing the applicable
rule set forth in § 2 of these rules and regulations. The
measure cif the business and occupation tax shall be the value
(said value, whenever possible, shall be determined by gross
proceeds of sale) of the entire production within this State,
regardless of the place of sale or the fact that delivery may be
made to points outside this State.

(d) A person who manufactures final completed products and

does not make sale of the same but uses or consumes said products

in his business shall report the value of such products under the

" manufacturing classification on the business and occupation tax

return. In determining the wvalue of such final completed pro-
ducts, the taxpayer must adhere to § 2 of these rules.
(e) Where the relationship between the manufacturer of

products and the purchaser thereof is such that the gross pro-
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ceeds of sale are not indicative of the true value of the manu-
factured articles, the taxpayer shail determine value by appli-
cation of the proper rule set forth in § 2 of these rules and
regulations.

(f) Persons engaged in the business of manufacturing,
compounding or preparing for sale, profit or commercial use, any
article, substance or commodity and the same is sold at retail
shall report the gross proceeds derived from such sale under the
retail classification, and the value of the same shall be also
reported under the manufacturing classification.

(g) Where a person manufactures, compounds or prepares for
sale, profit or commercial use, products, substances or commodi-
ties and makes sale of the same at wholesale, such person shall
report the gross income derived from the sale at wholesale under

the manufacturing classification only.
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2b.02. Manufacturing Products for Others.

(a) The term "“manufacturing fér others" means the perfor-
mance of labor and mechanical services upon materials belonging
to others so that as a result thereof a new, different or useful
article of tangible personal property is produced.

(b) Persons engaged 1in the business of manufacturing,
compounding or preparing for sale, profit or commercial use, any
article, substance or commodity, title to which is vested in
another, and the article, substance or commodity is returned, not
sold, by the person performing the manufacturing service to the
owner, the person performing the service shall report the gross
income derived therefrom under the service classification on the
business .and occupation tax form. In this case, the person
performing the manufacturing service is not vested with title to
the goods; therefore, he reports his gross income under the
service classification. The owner of these goods, for whom the
manufacturing service was performed, must report the income from
such goods under the manufacturing classification of the business
and'occupation tax return; for he is manufacturing through the
activities of others.

(c) Persons performing manufacturing services for others
often add materials to make a desired product for the owner. 1In
those cases where the person rendering a manufacturing service
furnishes or sells tangible personal property to complete the

article for the owner, the gross income derived from the rendi-
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tion of the service is taxable under the service classification
and the gross income derived from furnishing or selling tangible
personalty is taxable under the retail or wholesale classifica-

tions, as the case may be.
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2b.03. Manufacturing Electric Power.

-

If any person produces electric power within this State and
is not deemed taxable under the public service or public utility
section of the business and occupation tax law on such electric
power, such person is a manufacturer of electric power and shall-
report gross income derived therefrom under the manufacturing
classification. In other words, the manufacture of electric power
which is not taxable under the public utilities classification is

taxable under the manufacturing classification.
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2b.04. Dressing and Processing of Food.

-

(a) Persons who dress and process food which is to be sold

on a wholesale basis by such person shall not be considered as
manufacturing or compounding for the purposes of the business and
occupation tax law. The sale of these food products on a whole-
sale basis shall be subject to the tax imposed under the whole-
sale classification only.

(b) The term "dressing and processing" shall mean slaugh-
tering, butchering and breaking down of poultry, meat, fish, fowl
and other foods into composite parts but does not include the
preparation of these parts into new or different products or
substances. To illustrate: slaughtering and butchering swine
into pork chops, pork roasts, pork liver, pork brains, etc. will
qualify as dressing and processing of food. If composite parts
of the swine are mixed, ground or cooked and have other ingre-
dients, such as condiments, added thereto, to make a new or
different product, such as pork sausage, such procedure is more
than merely dressing and processing of food and the income there-
from is subject to the manufacturing classification. Therefore,
pféparation of luncheon meats, such as, bologna, salami, ham
salad spread, liverwurst, etc., must be reported under the manu-
facturing classification when sold by the person who prepared the
same.

(c) The paring, slicing and cutting of apples, peaches and

other fruits or vegetables into composite parts will qualify as
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dressing and processing of food. 1If these items are canned or
frozen and do not become new or different items or lose their
identity therein, the sale of such will be reported under the
wholesale classification rather than the manufacturing classi-
fication. However, these items will not qualify under this rule
i1f made in to applesauce, peach pies, apple butter, etc.

(d) Any food item which is dressed and processed and is
sold at retail is treated as a manufactured product, and the
income therefrom must be reported under the retail classification
and the manufacturing classification. Persons who dress and
process food are relieved from reporting the sale of such food
under the manufacturing classification only if such food is sold

on a wholesale basis.
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2b.05. Partially Manufacturing Within and Without this State.

F

(a) In those instances in which the same person partially
manufactures products within this State and partially manufac-
tures such products outside this State, only a portion of the
gross proceeds of sale of such products is taxable under the
business and occupation tax law.

(b) To determine that portion of the sale price that is
applicable to business and occupation tax, under the manufac-
turing classification, the taxpayer, at his option, shall elect
and apply one of the following methods of apportionment:

(1) That proportion of the sale price of the manufac-
tured product that the payroll cost of manufactur-
ing such product within West Virginia bears to the
entire payroll cost of manufacturing such product.

(2) The proportion of the sale price of the manu-
factured product that the cost of operations to
manufacture such products within West Virginia
bears to the entire cost to manufacture such pro-
ducts.

(3) A taxpayer is not permitted to report one parti-
ally manufactured product under the payroll cost
option and another partially manufactured product
under the manufacturing cost option within the
same taxable year. Once an option or method 1is

chosen, said option shall apply to all of the

Page G5




State Tax Department
Leg. Reg. 11-10
Series XIII

(4)

(5)

Section 2b.05(b)

taxpayer's manufactured articles or products for
that particular taxable year.

If option (1) is elected by the taxpayer, only
direct payroll costs are to be considered in the
formula to compute the percentage of sales price
attributable to this State. Direct payroll costs
do not include the value of or expense of employee
benefits, such as, pension plans, insurance pro-
grams, employer contribution of FICA taxes, etc.

If option (2) is elected by the taxpayer, only
manufacturing costs are to be computed. Selling
expenses, administrative expenses, advertising
expenses, etc., whether incurred within or without
West Virginia, are not subject to computation in

arriving at apportionment under such option; nor

are research expenses, home office overhead,

marketing expenses, etc.
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2b.06. Treatment of Freight Charges Incurred by Manufac-

-

turers.

(a) In certain instances, persons who manufacture, compound
or prepare products within West Virginia are permitted to deduct
outgoing freight charges from the gross proceeds of sales to
arrive at taxable value under the manufacturing classification on
the business and occupation tax form.

(b) To determine the value of manufactured articles within
the State, there may be deducted from gross proceeds of sale
certain outgoing freight charges actually paid by the manufac-
turer, but no deduction will be allowed for expenses incurred by
him through use of his own equipment in transporting items manu-
factured.

(c) In all instances where manufactured products are used
or consumed by the manufacturer at a point distant from the place
of manufacture, outgoing freight charges paid by the manufacturer
will not be allowed as a deduction, unless due consideration has
been given to them also in the method by which values were deter-
mined. |

” (d) Generally, freight charges to be deductible from gross
proceeds of sale must be paid by the manufacturer to a common
carrier to deliver manufactured products to a bona fide pur-
chaser. To illustrate: Glassware, at the place where manufac-
turing ends, has a value of twenty-five dollars ($25.00) per

gross. If a purchaser buys the glassware at the glass plant for
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said price, the manufacturer will report under the manufacturing
classification the gross proceeds o% sale, $25.00. However, if
the purchaser buys the same glassware delivered at twenty-seven
dollars ($27.00) per gross, and the manufacturer pays a common
carrier to make such delivery, the manufacturer may deduct such
freight charges (2.00) from the gross proceeds of sale ($27.00)
reported under the manufacturing classification to arrive at the
taxable value (525.00) under said classification.

(e) If the manufacturer sells his articles to a purchaser
and agrees to deliver such articles in his own equipment for a
fee, said fee may be deducted from gross proceeds of sale in
arriving at taxable value under the manufacturing classification.
However, ﬁhe amount of deduction must be reported either under
the service classification or under the annual tax on incomes of
certain carriers (West Virginia Code ch. 11, art. 12A), depending
upon the type of delivery.

(f) If hauling or transportation charges are incurred by
the manufacturer and have been absorbed by the manufacturer, such
chéfges are outgoing freight charges and are deductible from

gross proceeds of sale to arrive at taxable value.
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2b.07. Problems and Solutions Relating to the Manufacturing,

Compounding or Preparing of Products, Articles, Substances or

Commodities. -- Presented below are several examples, problems

and solutions thereto regarding the proper taxation of manufac-

turing activities. For certain problems and examples, there are

prepared tax returns attached hereto to further clarify the

situations which may arise.

(a) Example 1.
(1) A B manufactures clothing within West Virginia and
sells the same, at wholesale, for $300,000. A B
will report this sale at wholesale under the
manufacturing classification only. ©Persons who
manufacture and sell their manufactured products
at wholesale or for delivery outside this State
shall report the gross proceeds derived therefrom
under the manufacturing class and not under the
retail or wholesale classification.
(2) A B also sells some of his manufactured product at

a retail factory outlet and derives $15,000 from
such sales. A B will report this amount ($15,000)
under the retail classification and will also
report such amount under the manufacturing classi-
fication. A B receives no deduction from the
gross proceeds of sales at retail to arrive at
manufactured value, for the retail sales were made
at the factory where production ended.
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(b) Example 2.

(1)

(2)

(3)

(4)

-~

C D, the owner of materials and fabrics, contracts
with A B to have A B manufacture sweaters from the
goods. The contract stipulates that A B will
manufacture 25,000 sweaters from C D's goods for a
fee of $135,000, and that A B will furnish any
thread or buttons necessary to complete the gar-
ments. A B is to invoice C D separately for any
tangible personal property furnished by A B.

A B completes the manufacturing service and de-
livers the sweaters to C D and invoices C D for
$4,000 for materials furnished.

A B will report $135,000 under the service classi-
fication and §4,000 under the wholesale class-

ification. The $135,000 is not reported under the

- manufacturing classification by A B since he was

performing services upon materials belonging to
another. The sale of the furnished tangible per-
sonal property is reported at wholesale rather
than at retail for the sale was made to a manufac-
turer (C D).

C D sells a portion of these sweaters at wholesale
for $400,000. This amount must be reported by C D
under the manufacturing classification, regardless

of the place of sale, and he may deduct therefrom
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any outgoing freight charges paid to a common
carrier to deliver thé;e groods to the purchaser.
The remainder of the sweaters are sold at retail
by ¢ D for $100,000. Of such retail sales,
$80,000 worth occurred outside this State and
$20,000 worth within this State. Therefore, C D
must report only $20,000 under the retail classi-
fication for those retail sales within West
Virginia and must place a sales value on this
portion of the goods and report the same under the
manufacturing classification. C D will determine
such value in accordance with the applicable rule
set forth in §2 of these rules.

The $80,000 of retaill sales which occurred outside
this State are not reportable under the retail
classification, but a sales value must be placed
on this portion of the goods and must be reported
under the manufacturing classification in accor-
dance with §2 of these rules. These are
sales of manufactured products for delivery
outside this State and are reportable under manu-
facturing only. It is assumed that the taxpayer
had no outgoing freight charges, in this example,
and that the value of his articles was reflected

by the gross proceeds of sales; therefore, he will
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report the $100,000 (of total retail sales) under
the manufacturing clas;ification.

C D's business and occupation tax return will
reflect $500,000 reported under the manufacturing
classification and $20,000 under the retail class-
ification. Prepared tax returns for A B and C D

are presented, commencing with the next page here-

in.

Page 107




State Tax Department
Leg. Reg. 11-10
Series XIII

Section 2b.07(b)

- " o ,..- T aemaETL
o= e . = . ﬁ M
t"-‘ - ‘m, : or iy

PR T men mnmsmumlonsuazmm =
N . o ALL DUAFSTIDNS MUST BE ANSWERED
LR . tetom

s g e — — ; R

ar et . P -

A — SnG— - LR
-1 34=-56789002> - - P o . " ACTIERMT ATION SipeaE) | RO -

— - - —_ mEAst geveas ars o | CORORATION _';
AR Gurment Co. " . C comwoepaect | | eaReaksen b
-~P ~0O: Box 69 e et e T T . AASOCAYON  { - -
Cieenas, wers Ve e oo g £
- ) 5 ¥ _ _

Thin rwne cowwts s of thw fullaing perieds: .
- mmw-ﬁqmal_uﬂ_ ho-,mh-lp-n-dn

. Or N you wpen bunins within Sy provieus Yemine (12) spmie C ’
Gx, ”ﬂ-noﬁnﬂmhwlﬂn . Ll
Siwre Enarct Dove usinms Ropan Ju.maryl 1968

ﬂpwﬁwhhmm(lz)m.ﬁﬁpﬁumﬂﬂwdﬂ_

Dty ot paveend tarvereet) ey Shin ewvarn, ded you -
a  Cns Baniraru? Ko ot mamte
b Sl o othorwing diname of pacr bsinen? XNo Exac don
€ ¥ nninens wwt aold, grer enect e ped addras. of s see "

M & ' others UELn

- .--BHOIE YOU CIMAFIEYE NE REMEINDER OF THIS PAGE, YOU MUS’! ALY CDHFUTE LRD5S JAX

“+{SCHEDULE .A) AND STEMIZE EXTMPIIDNG fSCHEDULE B) ON PAGE 2.

1. - GROSS TAX (FROM SCHEDULE A) - .- - - N T 1.863 30
zT—o—ﬁth-ﬁdﬁnc-w—dwhhmh--d) T
0 Aswinile Ann! Crudt - - : L T eaT
b. _Appind Covdn (Ermer Lom 3¢ or S0% of liv |, woicwmse s bons) ©_ . =0
3. adiorwd Tox (Lme Viow Lo 2) . . . 1.8563:30
" mwdmm,fmmuumm-ucmhh - \
Wﬁuﬁmnwwhhhﬂ“mn_ R - 50100 -
8. et At ol s (Lot e b ] - 1. 513,30
(Y wrwmm-wmw--uh-u 1
1ot Guwrter 315,00 St Guwrtet 305, GID_ S0 Guarer 252, 00 o ToaL . - §12/00
7. teolowes of Tox Due (Ui 5 b Line 4) £O00130
POy S Y Tr My gy e g [ e ae—m— R L
orwh o Hrmmc ot sl -0~
0. onel Tox wout Praphy Do (it Ura 7 oo Lo 8] £01130

Tt RETURN WITH PAYSMEMT YD COVER TAX DA sauiTY B
FICHVED WITHIN Ml mONTH PuOa SN0 O SEOOD |56 #5T Vl Vil A%acl
COVIEED YRUrIRY AND ST pt SIS0 BY THE TAKPAYER.

o
)
\Q
m
=
!




State Tax
Leg. Reg.

Department
11-10

Series XIII

»

Section 2b.07(b)

. oo - -
gr-f-.v.if.'.‘..'..l‘ ot
o | - 1 3 COUM ¢
i ALY CLASINCA TR l =1 - Thyay G
-l—. oouCTGmM COML 1 . i . . e T et L
o, QaaviL Ot ORE memea] - c. S LA s 1 . 4
2] A ot et Oustmin t meatd | iR e R |
30 A [Om MASTHANACE sk ! : TR U P'C 7S R __é_q:
[{MATUIAL GaS B SXCESS OF 33.00000; H 4 .4 "
] A eial ERERTOR 1 P N ) |43 .. R
" i b
kS TOmE 1 1 1 . -
51 a l-un _ummu: ' i 1 jax N . : 5
T H Y H
6] A frware i - , V|22 1 le
[ ' ) 1- 1 1
7, A gomtuvmnmﬂms ! ' ) g . : ?
I n
- i 1 i
! . l"::.n:;;cgnm COurOmDED OR] ' ! ' £ R
95 € EBUIRG TanGRE T, B st ; ) . V] o : ¥
wiC {-mmm K ' ! z7 1 )oi
: - : 4,000' =0- ¢ . ! ! é i
TV RE TERT a0cS FOwIE Clmarhants: 1 4.000 10,8
11D yaaiks § Dtman Cuarcis, SOmESIC] ! H V| s in
st uGen . '
w2l o I.wuncms ! o : 440 Vo
T T & FOwAT St aani ] "
V3D ‘:'n OImEd SalES awD et-:::-‘o ' : Ve 'ohe
SCnatGES $ou it Diews PmmRaly)
141 D [ealuRal Gus COMPLNES, TOU MEGES . : R PE !
4
OYmER WbiC SHMCT OF LRTTY | 1 ]
13) D i C 3 wry H H . V| 2ae 1 1
P — 1 P
16] E !§l|“| Wi, - mm'cl : ' B .00 : %
COmTRACTmG I . | '
V?E ‘""':”“' .':;'.T“ o u“' : ' - i .20 : 17
W[ G sttt ' ! L ! e
19| W Bract o caume w0 au o 1 ! Ulas RIS
et 85 135,000 !- =0- 135,000~ 1,552!50
20| 1 A, sOTALNES. S O OteRewy . : s T
nl« Innn;ﬁ AWD OInER bwamCiml oL . : - : J: 118 : 71
4
GROSS TAX ENTER THIS AMOUNT ON LINE 1 OF PAGE'I OF THIS RETURN - 3 553530
SCMEDULE B
o ‘ —
CLALSHICATIONS — EXEMPTIONS DESCHPIONS OF EXEMPTIONS,
-
— - WGHATURE REGUMED -
RO el [ TH S OF PER AT, lbl.utll IMAY § MAVE LLASMMED THis BETUIr pralAlmmiG ALY ] il TO Tl SEFTY
©F MY KMOWALTIOE AND SELREY, T 75 TIUC. COBRECT, s CEMNMITE. :
| . (grires wb O .




State Tax Department
Leg. Reg. 11-10
Series XII1I

Section 2b.07(b)

WEST VIRGINIA  BUSINESS AND OCCUPATION TAX RETURN
w2 1 L e |

o - READ INSTRUCTIONS CAREFULLY _
- . - AU OUESTIONS MUST BE ANSWERED -

- d-.nﬁutuumﬁlm -y
986-7654321 T ACCORMT IOENTIHCATION  basmpgy, UM
. PUASE EIPRCT ACCCRMT saawil O mmh x
C D Bweater Co., Inc, COMEA DY, ""'"‘"""'w
22 Lake St. : TMEASE  CHANGE WAME  AND [Tmat
Chicago, Ill. . " ADDRESS ¥ NOT CORRECT, SO ADVTRE
| 721400
This rovern eervers anw of the foliswing perieds: ’ )
& The coinder ywor ending Decombey 31, 1872 b Or, The fac! ywor eniong
e Or, W pou begon b within thy provieun vwabv (12) menths,
M O, M thia ih © fmal swtumn, the period frem 19 L Al
Svov Exncy Dewe butinens hapon July 3, 1903
K ywn purchasad this butinrs in the st Yeshvg (1) mathe, give the prvviown s’y hell femme e erdbiirenss
- During tw perstl corvired by thn renem, ghe you
0. Ot Buinen? Ne Exacy dan
k. Il or pthwrrwine Sispows of your nainent No Exnct dhorm
& NM-muH,phnoamwﬂdmdmmr
Wivers @re your ratorts kept? (Port DHice) Same pe phove
Prmtipol ploce of bvinets in Wer Yirpnie P O Beox 22 Whesling, W, Va, 20817

NATURE OF BUSINESS CONDUCTED (DESCRIBE W DETAIL)

MeEgufarim, r-‘lm‘-dm And sell elethins xt
retall and wholesale,

GIVE WAME AND ADDRESS OF AWY ADDITIOMAL SUSINEES(ES) OPEMTED N W_ VA EY THE REPORTING TAXPAYER
BHORE YOU - COMPLETE - THE SEMRINDER DF THIS PAGE, YOU MIISTHI-“’M‘I’E GIDSS Ju C e

"B) ON PAGEZ. © -
1. Gloss'lumouscnmuun s 4590 ~
2 Tom G for Intiusicd Enparmen (Schahis C or App MMHME !
e, Awﬂobhmlw
b, Applied Credit (Ermr Lins 20 of 50% wf Line 1, wivichewer i bous) -0
3. it Tox {Live | v Line 2) - 4,510 -
PR Py Tr———— v 3 Yy — uuhvm-ruc-mhcn-y ; H
HOTE: Thin Expmptinen i Aditrerind Conly foor tha Puvind Acvanhy Ergaged i fumisem 50!~
$. i Amoum of Tax_{Uine 3 s Lot &) . 4 460~
6, Len Poyment Mervivters Mote #a ety Evendvnd Reners us follows: i
Yot Ovorter 1,42) « 208 Guorter 1,008 = 3rd Guwrer 1,410 = TOTAL 3,840~
7. Bolosce of Tax Due (Lne 5 b Lina 6) £20 =
B, add: Pemahy of 5% for firrt menm or trachen thersel, and | % far sch mectafimg '
th or frocvien thero! o delinpusncy _ - ) -
. . Y. Twtel Tax wnd Feneiy Dwe (480 b 7 ond Line §) . szq'_

THIS RETURN WITH PAYMENT TO COVER TAX DUE MUST 82
RECHIVED WITHIN OME MONTH FROM BND OF SO0 | D907 VB AL
COVERED TWHERERY AND MUST B SIOWED BY THE TATPATER




State Tax
Leg. Regq.
Series XI

Department
11-10
11

Section 2b.07(b)

. A
t COMPITAYION O8 ORDES TAX
e - T COMmM ¥ . - CLRAm 4 . CoaLmiad 4
. BUAELS CLATSMCA IO | GEOAS aagum ot TARARE MCOmE T Yax -
L. ' . H
t. ARCEUCTICR (it : 4 A T L
oD, OLAVEL ©F OVt ssarial i ot s 4
2] A LR o CAARRD Dt 1 4 4 < po| e R} ]
3 A |Ou MaAst summaCE MG H ! H D ola : 3
[MATAL GaaS v EXCTSS OF 30 1 : '
4] A |l frsearnicey N ' T P
. o o 1 1 H
s! A g o : ! 1 2.3¢- : 3
1
& A vaae : ¥ : 220 : é
7] A jonet s o mooucn H : 1 ojass| : 7
2l e ‘-muucwtw, LOmPOUNDED O i A 1 a8 2
PHEPAND KM it COUCTS 500,000~ -0~ 500,000 - 4,400i-
13 1) B
P C | ShUmG TanGaE MOERTY, TR | v ! . !
! : il 20,000 =0- ! 20.000'-] * 1o-1*
i H
10] € lemousuien i ! , - ! e
. o TtV TR At FOwI Tl i : :

. T D [ hAlTS & DEMAND CmaPGES, DomESTE H 1| am Fm
B 'RROM S AWD s gty i L H i
12 B twans comames 1 ! i ! lda0 I
[l D T T AT T . : —

13] D hatt DIWER SALES aMD Daaswd | 1 R o
- JRSRGED WO AL OVeeE meeChry,) . H !
14} © matonas gus comeanses, ex memots ! : | |4 Ve
¥ el o Anamy 1
151 D AL Ciow PukK B H i kL 1 hs
CovIACTING WTERLD STD MRCE 10 ] | 1
6] E §,“‘,j,‘,';'§ e ] _: ' T 1 e
i | Comtraty 1 1 [l t
] e jiomare s w0 o ox ! ! e v
1] G fammmen ' ! Vo T
i 1 1
%] - :nncl“cn Carlmms; ants AlL DINER : ' i 1,18 : "w
20) 1 |ewias, vorasmes. e o o H H 1 othas -
h (-3 WD DIniR FrmanCiai 1] t 1
21| k Bamcwe - ! f DN R
L)
GROSS TAX ENTER THIS AMOUNT ON LINE 1 OF PAGE? OF THIS RETURN 4 51&'_
SCHEDULE §
- EXEMPTIONS,
CLASSIHE ATIONS EXEMPTIONS DESCWhONS OF EXEMFTONS
L
) CHATURE REGUMED

At i FRaaL VIS OF SPUUET, | DECLAR ThiT | i
©F anY ReuCrarLE DO AmiD BELIEF, 1T B TR, COMEEST,

EXAirdt D Yool RET A qm‘mmwlumwmnm
il COmMLITE,

et el B L




State Tax Department
Leg. Reg. 11-10

Series XIII

Section 2b.07(c)

(c) Example 3.

(1)

(2)

I

XY, a coal broker, purchases coal from Kentucky
and has it transported to his tipple and prepara-
tion plant within West Virginia. XY purchased
100,000 tons at five dollars (585.00) per ton. The
coal is tippled, prepared, screened, graded,
washed, etc. by XY and sold by him for delivery
outside this State for eight dollars (58.00) per
ton, or a total of $800,000. 1In the purchase con-
tract, it i1s stipulated that XY will pay all out-
going freight charges to deliver such coal. The
freight charges (in the amount of $10,000) were
paid by XY to a railroad, which is, of course, a
common carrier.

XY will report the gross proceeds of sale
($800,000) of the coal described in the preceding
paragraph less the prepaid outgoing freight
charges ($10,000) as taxable income ($790,000)
under the manufacturing classification; for the
activities of screening, grading, washing, etc.,
are deemed to be preparing articles for sale,
which activities come under the manufacturing
classification. Inasmuch as this was a sale made
of manufactured products for delivery outside this

State, The taxpayer has no responsibility to
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(4)
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report the gross proceeds therefrom under either
the retail or wholesaié classes.

During the taxable period, XY tippled, prepared,
screened, graded, etc., coal, title to which was
vested in others, for a fee of two dollars ($2.00)
per ton. Gross income from this activity, per-
forming manufacturing services on goods owned by
others, amounted to $350,000. Inasmuch as title
to this coal was vested in others, XY is deemed to
be performing activites taxable under the service
classification and will report accordingly.

The taxpayer purchased West Virginia coal and
other natural resource products which he sold for
$600,000. XY performed no activities on these
products and sold the same in the condition in
which they were purchased. The sale of such
products occurred outside of West Virginia. The
transaction was negotiated and consummated without
this State, and it was provided that title passed
to the purchaser only upon delivery.

On the transaction described in the preceding
paragraph, XY is not subject to West Virginia
business and occupation tax. He did not produce,
manufacture or prepare the goods for sale. The

goods were purchased by him within West Virginia

Page 108




State Tax Department

Leg. Reg. 11-10
Series XIII

(6)

Section 2b.07(c)

and sold by him outside West Virginia in the form
in which he purchaseé them. Therefore, XY per-
formed no activities within West Virginia subject
to the business and occupation tax. In this
situation the burden of proof is on the taxpayer
to show that the sale was consummated without this
State and therefore not subject to tax. A de-
tailed 1list of all such transactions must be
maintained by the taxpayer and must show the
shipping point, the purchaser's name, the delivery
point, the mode of delivery and the date of ship-
ment.

Exemption for sales consummated outside this State
does not apply to persons subject to tax under the
production classification (§2A of these rules) or
under the manufacturing, compounding or preparing
for sale classification (§2B of these rules).
Persons subject to tax under the production class-
ification or the manufacturing, compounding or
preparing for sale classification are producing,
manufacturing, compounding or preparing for sale
produéts within West Virginia for sale without
West Virginia and are taxable on the privileges
engaged in within the State. The measure of the

tax is the value of the entire production or
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entire product manufactured within West Virginia,
regardless of the pléce of sale or the fact that
the delivery may be made to points outside the
State.

(7) A prepared tax return for XY's activities in this

example follows at the next page herein.
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(d) Example 4.

(1) At a West Virginia site, EF manufactures component
parts for radios and television sets and ships
said parts to its assemble factory outside this
State where additional manufacturing is performed
to make radios and televisions ready for sale.
Therefore, the same person (EF) is partially manu-
facturing a product within this State and parti-
ally manufacturing such product outside this
State.

(2) Whereas the business and occupation tax law can

. ; reach only those activities or privileges which
occurred within this State, the taxpayer must
elect a method of apportionment to determine his
West Virginia gross income from manufacturing.
(See pages _ and __ of this section, § 2B of
these rules.) The taxpayer elects to use, in this
example, the payroll method of apportionment.

(3) The payroll cost of manufacturing the parts within
West Virginia totaled $100,000. The entire pay-
roll cost of manufacturing the radio and tele-
vision sets was $500,000, including the West
Virginia payroll. Therefore, the West Virginia
payroll cost is twenty percent (20%). In comput-

. ing payroll cost, only direct payroll cost in
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manufacturing the item in question is included.
No other expenses are included.

Assuming that EF sells the radios and television
sets for $1,600,000, its West Virginia gross
income reported under the manufacturing classifi-
cation is $320,000 (20% X $1,600,000 = $320,000).
Persons who perform a manufacturing service on
goods owned by another must report their entire
gross 1income derived from such activity under the
service classification and are not permitted to
employ an apportionment method. The rule stated
in the preceding sentence shall apply even if the
owner (manufacturer) of the goods ships the same
outside the State for additional manufacturing or
preparing. Only the owner-manufacturer is entitled
to prorate his income under one of the apportion-
ment methods.

If the owner-manufacturer pays another to perform
services on his goods within West Virginia and
ships said goods outside the State for additional
processing, the owner-manufacturer must elect the
cost of operations method of apportionment. He is
not eligible to use the payroll method since he
has no West Virginia payroll in re these particu-

lar goods (the goods were partially manufactured

by another).
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(e) Example 5.

(1)

(2)

ST manufactures chemiéals and related items within
the State of West Virginia. 1In order to manu-
facture house paint, ST must manufacture certain
chemical compounds which become component parts of
the paint and which lose their identity therein.
These manufactured chemical compounds consumed by
the manufacturer within West Virginia are not
subject to the business and occupation tax in that
such compounds become component parts of the
product, lose their identity therein and increase
the taxable wvalue of the product (house paint)
manufactured within West Virginia which 1is
reported under this tax act.

ST ships a portion of the chemical compound to its
operation outside of the State. ST must place a
manufactured value on this portion of the compound
and report the same under the manufacturing class-
ification on the business and occupation tax
return; for this product becomes a final completed
product for purposes of this tax once it is
shipped outside the State, with or without sale
thereof. Any manufactured product which 1is
shipped outside this State, whether for consump~-
tion or use or for sale, becomes a final completed
product subject to this tax.
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ST consumes a portion of its manufactured paint to
paint its factory. A'value, in accordance with §2
of these rules, musf be placed on the consumed
product and reported under the manufacturing
classification of the business and occupation tax
return. In this situation, the taxpayer is con-
suming final completed products. Final completed
products manufactured within this State are tax-
able under the manufacturing classification,

regardless of where consumed or used by the man-

ufacturer.

Example 6.

(1)

(2)

(3)

F & T, a partnership, is a toy manufacturer within
this State and makes some sales at retail from its
showroom at the factory.

For purposes of this example, it will be assumed
that F & T reports $10,000,000 under the manufac-
turing classification and $1,000,000 under the
retail classification.

The partnership decides to expand and has con-
structed an addition to the present plant. The
new addition costs $4,000,000 and is placed in
service in 1972. The equipment and machinery
placed in the new addition cost $1,000,000 and is

also placed in use in 1972. A new warehouse
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facility is built at a cost of $750,000 and is not
placed in service untii 1973.

0f the new equipment and machinery, $99,000 there-
of has a useful life of three (3) years; $201,000
thereof has a useful life of five (5) years;
$300,000 thereof has a useful life six (6) years,
and the remaining $400,000 thereof has a useful
life of ten (10) years.

The partnership must also replace two of its
existing machines for §55,000 and must purchase
three new trucks for $32,000 to handle the addi-
tional output. Since its new warehouse will not
be completed on schedule, the partnership takes a
one year lease on a warehouse for $6,000.

In order to determine the amount of its industrial
expansion credit for 1972, the partnership must
not consider the $99,000 worth of machinery which
has a useful life of three (3) years. Only pro-
perty which has a useful life of four (4) years or
more qualifies for the credit. The partnership
may not use the replacement machinery ($55,000)
for purposes of the credit. Property purchased
for industrial expansion does not include replace-
ment property. The expenditure for the new trucks

will not qualify inasmuch as motor vehicles do not




State Tax Department

Leg. Reg. 11-10
Series XIII

(6)

(7)

(8)

Section 2b.07(f)

qualify as property purchased for industrial
expansion. The rentai expense for the warehouse
does not qualify as property purchased for in-
dustrial expansion; for property acquired by lease
to qualify must be for a term of ten (10) years or
longer.

The warehouse under construction does not qualify
for the credit in 1972 since the facility will not
be placed in service until 1973. Inasmuch as the
land on which the expanded manufacturing facility
was constructed was purchased before July 25,
1969, the cost of said land does not qualify.

To determine its allowable credit, F & T must
total its qualified investment and apply the
applicable percentage as based on the useful life
of each separate gqualified property. Those items
that qualify are: The construction expenses of
the expanded facility ($4,000,000), and the
machinery and equipment which have a useful life
of four (4) years or more ($901,000).

The credit is computed on a schedule provided by
the Tax Department and must be attached to the
business and occupation tax return of the clai-

mant.
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The credit, in this particular example, equals
$46,670 for the yea; 1972. The credit may be
claimed for a period of ten (10) consecutive
taxable years, commencing with the year the quali-
fied property is placed in service (1972) and
continuing through the 1981 taxable year. The
credit for the warehouse facility must be sepa-
rately computed when placed in use. The credit
for the warehouse facility, separately computed on
the schedule provided by the Tax Department, will
also run for ten (10) consecutive taxable years.
However, it 1s to be noted, that a warehouse
facility does not qualify for the industrial
expansion credit for a taxpayer who 1is enlarging
his existing West Virginia operation unless the
construction of the warehouse facility maintains
or increases the taxpayer's level of employment
within West Virginia.

If for any taxable year the claimed credit exceeds
fifty percent (50%) of the amount of business and
occupation tax due before application of the
credit, the amount of credit in excess of fifty
percent (50%) of the tax may not be claimed and is

forever lost. No carryover or carryback of such
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unused credit is permitted. See the prepared re-
turn and schedule for F & T which follow at the

next page herein.
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b d

STATE OF WEST VIRGINIA
BUSINESS AND OCCUPATION TAX

ECEEDULEL C

*QUALIFIED INVESTMENT" FOR TAX CREDIT
_ FOR INDUSTRIAL EXPANSION

NOTE: Carefully read all instructions before completing this schedule. All required
supporting materials must be submitted with this schedule.

1. TOTAL NET EXPENDITURE . $

n. COMPUIATION OF "QUALITIED INVESTMENT"

v . {Column 2) (Column 3)
(Column 1) Allowable Cost ~ Qualified
Net Cost Fercentage - jnvestment
. ‘8. Property With Useful .
Life of 4-6 Years $ 201,000~ 331/3% Ly 67 000 =
b. FProperty With Useful
Life of 6-8 Years $ 300,000« 66 2/3% $ 200,000 ~
€. Property With Useful ) -
life of § Years or More $ 4,400,000 - 100% $_ 4,400,000 -

d. Total Qualified Investment iu.oeivieeraessennnnonrereceenes §_A 867,0002

0. COMPUTATION QOF TAX CREDIT !
a. Tote] Potential Credit (10% of Part I, Hned) coovecenavessee § 466,700 -
b. Available Annual Credit {10% of Part II, lne &) ccvveeenvovess § 46,670

(Enter line b *Available Annual Credit” on page 1, line 28 of the
business and occupation tax annual returrn.)

Neme: I &7 Toy Company : Account 1dentdfication
) : -3117831
_P. 0O, Box 21 Number; 44-311783

Address; Mmﬁnsbum, W, Va.'!'27746

By: Frank Fritz, Pres. Date: Jan. 11, 1873
(Title)

-

3
(a1l

B9
rTr
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*ITEMIZATION OF PROPERTY PURCHASED FOR INDUSTRIAL EXPANSION"

F & T TOY COMPANY

{Name of Faeility)

Auvgust 5, 19872

(Date Placed in Service)

. NET COST/USEFUL LIFE (YEARS) |
ITEM PURPOSE {dt0 6 Gto B - 8 or more
a, Newly Purchqsed Land: -~
(List each separate item)
b. Building Construction: Addition constructed to presen .
(List each aeparate item) mamfacturing facility cost 50 years
: of $4,000,000. .
c¢. Bullding Services:
{List each separate jtem) .
d. Processing Services & Equipment $201,000 of size 2X cutting H o
_{List each separate item) machines. : -
e. Outbuildings & Property Improvements; $300,000 of Mode] 387 . >
: (List each separate item) grinders and sanders. [
$400,000 of Model 24 stamps '
10

f.

Miscellaneous:
(List each separate item)

jlgs and presses.

TOTAL:

$4,501,000 -
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Section 2c¢. Selling Tangible Property; Exempt Sales.

2c.01. Every person who engages or continues within this State
in the business of selling any tangible property whatsoever, real
or personal, is subject to the business and occupation tax and
shall report the gross income therefrom under either the retail
or wholesale classification, depending upon the type of sale.
Any vendor who receives income from extending credit to vendees
or from the repetitive carrying of accounts in connection with
the sale of any tangible personal property shall report such
income under the service classification on the business and occu-
pation tax form. See section la.0l of these rules and regula-
tions.

2c.02. It is important that the taxpayer maintain books and
records to accurately reflect the distinction between sales at
retail and sales at wholesale. The rates of tax for these two
classifications are different. If the books and records do not
make a readily identifiable distinction, the Tax Department, upon
audit, will consider that all sales were made at retail and the

burden of proof will be on the taxpayer to show otherwise.




State Tax Department
Leg. Reg. 11-10
Series XIII

Section 2c¢.03

2¢c.03. Sales at Wholesale.

-

(a) "Y"Selling at wholesale" and "wholesale sales" shall mean
and include:

(1) sales of any tangible personal property for the
purpose of resale (by the vendee) in the form of
tangible personal property;

(2) sales of machinery, supplies or materials which
are to be directly consumed or used by the pur-
chaser in the conduct of any business or activity
which is subject to the business and occupation
tax or the annual tax on incomes of certain
carriers (West Virginia Code ch. 11, art. 12A);

(3) sales of any tangible personal property to the
United States, its agencies and instrumentalities
or to this State and. its institutions or political
subdivisions.

(b) sSales of tangible personal property made to purchasers
who are going to resell said property in the form of tangible
peféonalty are sales at wholesale by the vendor, regardless of
where the purchaser resells such property. To illustrate: A West
"Virginia distributor sells kitchen products (pots, pans, knives,
etc.) to a vendee who intends to resell such products without
this State. The distributor shall report the gross income from
such sale under the wholesale classification; for it 1s immater-

ial that the vendee intends to make sale of the property outside
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this State. To qualify as a wholesale sale for the taxable
status of the vendor, it is only n;cessary that the wvendor be
apprised by the vendee that he (the vendee) is purchasing tan-
gible personalty to be resold in the form of tangible personalty.
(c) sSales of tangible personal property which property is
not resold in the same form by the vendee are also sales at
wholesale if the vendee directly uses or consumes such property
in a business or activity which is subject to this tax or the
annual tax on incomes of certain carriers. To illustrate: A
vendor sells pens, paper, etc., to a West Virginia manufacturer
who will consume such products in the conduct of his manufactur-
ing operation. Said sale is deemed to be at wholesale for pur-
poses of the vendor's business and occupation tax liability for
the purchaser intends to use the purchased goods in a business
activity subject to West Virginia business and occupation tax.
If the vendor had made such sale to an Ohio manufacturer who has
no business activity within this State subject to this State's

business and occupation tax, such sale, for the vendor's tax

status, is at retail and not at wholesale.

Page 127
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2c.04. Sales at Retail.

-

(a) All sales made to ultimate consumers and sales that are
not wholesale sales are sales made at retail, and the gross
income therefrom must be reported under the retail classification
of the business and occupation tax form.

(b) An ultimate consumer is one who purchases goods for his
own personal use and who does not resell such goods in the form
of tangible personal property and who does not consume such goods
in the conduct of a business subject to this State's business and
occupation tax or annual tax on incomes of certain carriers.

(c) All sales of real estate (such as by a speculative
builder) are sales at retail and must be reported accordingly.
On sales of realty, the status of the purchaser or the intention
or use made of the property by the purchaser is of no consequence
to the vendor's tax status. To illustrate} A speculative builder
constructs apartment buildings which he later sells to a West
Virginia municipality, such sale must be reported at retail on
the tax return of the speculative builder.

| (d) Casual sales of real estate (see §1, page __, of these
rules) are not taxable to the vendor.

(e) Sales of tangible personal property made by vendors to
persons engaging in exempt business activities (agriculture,
horticulture, grazing) are not exempt sales and the gross income
derived from such sales must be reported by the vendor under the

retail classification. This rule results from the fact that the

Toma 1020
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purchaser (farmer, etc.) is not engaged in a business subject to
the business and occupation tax. ’

(f) All sales made through vending machines are sales at
retail. The term "vending machines" means and includes only
those machines which, through the insertion of a coin of a speci=-
fied amount, will return to the vendee a predetermined specific

article of merchandise. It includes, but is not limited to,

machines which wvend cigarettes, toilet articles, sandwiches,

beverages, candies, confections, et cetera.
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2c.05. Exempt Sales.

-

(a) Sales by any person engaging in the business of hor-
- ticulture, agriculture or grazing are not taxable under either
the wholesale or retail classification. These sales, to be
exempt from business and occupation tax, must be made by the
taxpayer of products he has grown and produced in the business of
horticulture, agriculture or grazing and not of products which he
purchases from others. To illustrate: A florist who purchasés
flowers and shrubbery from a horticulturist and resells the same
to the public is deemed to be making sales at retail and such
sales do not fall within this exemption. The sales made by the
horticulturist (one who grows his own) to the florist are not
taxable séles and, of course, come within this exemption. If the
florist grows any of his own stock and makes sale of the same, he
is not taxable on such sales.

(b) The exemption contained herein does not extend to all
business activities of the person making exempt sales but is
limited to sales of his own products. The gross income from any
other business activities of such person must be reported under
the applicable classification on the business and occupation tax
" return. To illustrate: A farmer who leases or rents his equip-
ment to other farmers must report his gross rental income under
the rental classification. Also, persons who manufacture, com-
pound or prepare their own products (before sale thereof) into

new, useful or different products become liable under the manu-~
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facturing classification on the tax return. For example, A
raises dairy cows and produces milk therefrom which he sells to
supermarkets. The sale of such milk is an exempt sale since the
milk was produced by A from his own herd. (Pasteurization and
homogenization are not manufacturing processes under this tax.)
If A, rather than selling a portion of his milk, makes butter,
cheese and ice cream from such milk, he is engaged in the
business of manufacturing and must report the gross income from
such products under the manufacturing classification.

(c¢) Sales of stocks, bonds or other evidences of indebted-
ness are not sales at either wholesale or retail and are there-
fore exempt from such classifications. However, income, fees or
commissions derived from buying and selling the same for others

must be reported under the appropriate classification.

Page 131
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Section 2d. Public Service or Utility Business.

2d.01. Certain persons engaged wiéhin this State in any public
service or utility business are taxable on such business and
shall report the gross income from such business activities under
the appropriate classification on the business and occupation tax
form. Only gross income derived from the supplying of public
services shall be reported under the public service classifica-
tions. All income received by a public service or public utility
taxpayer from activities other than the supplying of public
services shall be reported under the appropriate classification
on the business and occupation tax return. For example, a light
and power company engaged in operating a genarating plant and
system for distribution of electrical energy for sale, may also
be engaged in selling various electrical appliances at retail.
Such company would be taxable under the electric light and power
company classification with respect to the sale of electric
energy and also taxable under the retail classification with
respect to the sale of electric appliances.

2d.02. There are certain persons who are not subject to the
téi imposed under the public utility section even though such
persons may be subject to the control of this State's Public
Service Commission. These statutorily exempt persons are rail-
roads, railroad car companies, eXpress companies, pipeline
companies, motor carriers, telephone and telegraph companies and

water carriers by steamboat or steamship. Municipally-owned

ace 1737
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water companies and municipally-owned electric distributions

systems are not subject to the tax imposed under this section.
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Section 2e. Contracting.

-

2e.01. The business of contracting is taxable under the busi-
ness and occupation tax law and the gross income derived there-
from must be reported under the contracting classification. See
section la. of these rules as to definition of "contracting",
"prime contractor', "subcontractor", "buildings or structures", "
contracting, repairing, decorating or improving" and "speculative
builder".

2e.02. The rate of tax applied against gross income under the
contracting classification is dependent upon the date on which
the contract was entered into. For example, gross income
received in 1972 by a contractor for work done as result of a
contract entered into on January 1, 1968, is taxable at the rate
of two percent (2%). Gross income received from contracts entered
into on or after April 1, 1971, is taxable at the rate of two and
two~-tenths percent (2.2%).

Pooe 1235
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2e.03. Prime and Subcontractors, Taxable on Gross Income with

-

no Deductions Therefrom. -- A prime contractor, one who furnishes

work or both materials and work under a written or oral contract,
for the construction, alteration, repair, decoration or improve-
ment of a new or existing building or structure or any part
thereof, or for the alteration, improvement or development of
realty, must report his gross income under the contracting class-
ification without any deduction on account of any expenses
incurred. If the prime contractor executes a contract with
another for a portion of the job or project, the prime contractor
receives no deduction from gross income on account of any pay-
ments made to the subcontractor. The subcontractor will also be

taxable on his gross income under the contracting classification.

Pace 13F
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2e.04. Contracts Entered 1Into With Governments. == Gross

-

income received by a person for contracting activities performed

for the State of West Virginia, the federal government or any of
their instrumentalities, agencies, boards, commissions or poli-
tical subdivisions, etc., is taxable and shall be reported under
the contracting classification. The fact that the owner is a
governmental unit does not relieve the contractor, subcontractor,
suppliers or any other person from liability for business and

occupation tax on the full amount of gross income.

Froe 1279
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2e.05. Form of Contract.

(a) Persons engaged 1in the contracting business shall
report the entire gross income under the contracting classifica-
tion, regardless of whether the contract is a turnkey contract,
lump sum contract, per unit contract, cost plus  fixed fee con-
tract, or other contracts having a similar basis. Gross income
received from a contracting activity must be reported under the
contracting classification and the manner of performance, basis
of determining cost, fee or income or form of contract shall not
alter the definition of contractor or of contracting and shall
not change the taxability of such income from the contracting
classification to another classification. A contracting activity
remains a.contracting activity regardless of what the parties may
name it and regardless of the manner in which the parties may
make payment and perform the work.

(b) The measure of the tax under the contracting class-
ification is gross income and includes all items of cost where
the contractor has incurred a liability. The cost of materials
and'labor can only be exempted from the measure of the tax in

those cases where the contractor is not liable to vendors or

" workmen for payment. In those cases where the contractor con-

tends that he has not incurred a business and occupation tax
liability because he acted solely as agent for the owner, the
burden of proving the alleged principal-agency relationship shall

be upon the contractor.
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2e.06. Separate Contracts for Labor and Materials.

-

(a) In cases where the contractor enters into a separate
contract for the furnishing of materials by the contractor and a
separate contract for erection of such materials by the contrac-
tor, the gross income from both contracts is taxable under the
contracting classification, unless it can be proved by the con-
tractor that passage of title of the materials was not dependent
upon the erection of the materials by the contractor and that the
sale of such materials is, in fact, a separate and distinct
transaction, taxable under the business and occupation tax law,
as a retail or wholesale sale, as the case may be. The contract
to furnish materials shall not be considered a separate and
distinct transaction from the contract to erect the same, unless
it is established by the contractor to be a complete arm's length
transaction with no dependency existing between the contract for
materials and the contract for erection. The burden of proving
any alleged arm's length transaction shall be upon the contrac-
tor.

(b) A separate purchase order for the furnishing of work or
labor and a separate purchase order for the furnishing of
materials which constitute the contract(s) between the parties
shall be treated in the same manner as set forth in the paragraph

above.

SECTION 2f. RESERVED FOR FUTURE USE.

Page 139
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Section 2g. Business of Operating Amusements.

-

2g.01. Any person who derives income from engaging in the
business of operating amusements shall report such income under
the amusement classification on the business and occupation tax
form. Amusements shall include, but shall not be limited to,
dance halls, theaters, skating rinks, moving picture shows, radio
broadcasting stations, bowling alleys, golf courses, golf driving
ranges, racetracks, carnivals, billiard parlors, etc. Any other
place at which amusements are offered to the public shall consti-
tute amusements for the purpose of this classification.

2g.02. Persons engaged in the business of radio broadcasting
and who provide amusements or entertainment at the broadcasting
station or at a public place for which an admission is charged
shall report such income under the amusement classification. As
to gross income derived by radio broadcasting stations from
advertising activities, see §2H of these rules and regulation.

29.03. Persons who derive income from amusement devices shall
report such income under the amusement classification on the
business and occupation tax return. The term "amusement devices"
meéns and includes those devices which, through the insertion of
a coin, will permit the patron to play a game or to see, hear or
read something of interest to him. When such amusement devices
are consigned to a location under an arrangement for a split of
the gross income between the owner of the machines and the person

operating the location, the owner of the devices is subject to

Page 147
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tax under the amusement classification upon the entire gross
receipts from such games or devicés and the operator of the
location is subject to tax under the service classification upon
his portion of the gross receipts.

29.04. In the case of operators of places of amusement doing
business on a percentage basis, the operator is liable for the
business and occupation tax on the total amount of admissions
regardless of whether, under the terms of the agreement, he is
required to pay a percentage of the admissions as part of the
cost of operating. Moving picture show operators who rent film
on a percentage basis are required to report the total admissions
without any deduction on account of the proportion of admissions
paid out for the use of the film.

29.05. Persons who operate places of amusement and who also
sell tangible property in connection therewith; such as, sale of
popcorn by theatre owner, shall report the gross income from such
sales under the applicable sales classification on the business
and occupation tax return.

.2g.06. Also, persons engaged in the amusement business may be

subject to tax under the rental classification on a certain

' portion of their gross income. This situtation occurs when

amusement operators rent personal property such as lockers or

bowling shoes to their patrons.

Page 1472



State Tax Department
Leg. Reg. 11-~10
Series XIII

Section 2h.01

Section 2h. Service Business or Calling.

-

2h.01. Persons engaged in any service business or calling not

otherwise specifically taxed under the business and occupation
tax law shall report the gross income derived therefrom under the
service classification on the business and occupation tax form.

(a) "Service business or calling" shall include all activ-
ities engaged in for other persons for a consideration, which
involve the rendering of a service as distinguished from the sale
of tangible property, but shall not include the services rendered
by an employee to his employer. This term shall include persons
engaged in manufacturing, compounding or preparing for sale,
profit or commercial use, articles, substances or commodities
which are owned by another or others, as well as persons engaged as
independent contractors in producing natural resource products
for persons required to pay the tax imposed under the production
classification.

(b) Persons engaged in the business of television broad-
casting and/or radio broadcasting and in the business of provid-
ing advertising services are taxable wunder the service
cléssification for all gross income derived from the providing

of such advertising services on and after April 1, 1975.
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2h.02. Services to Personal Property.

-

(a) Where a person renders a service to personal property

belonging to others, e.g. mechanics repairing another's auto-
mobile, the gross income derived from the work or labor performed
in rendering the service shall be reported under the service
classification.

(b) There are many cases where a person in rendering a
service, sells tangible personal property, e.g. parts used in
automotive repairs. In such instances, the gross income derived
from the rendition of the service, usually labor charges, 1is
taxable under the service classification and the gross income
derived from the sale of tangible personal property is taxable
under the retail or wholesale classification, as the case may be.
However, in those cases where the taxpayer renders a service to
personalty owned by another and sells personalty to such person
to complete the repair of the article, the taxpayer may apportion
the gross income between the classifications only if his books
and records accurately reflect such separation and if the invoice
prééented to the customer shows such separation between the

services and sales. If the taxpayer fails to maintain adequate

" records, the entire gross income will be taxed under the service

classification and the burden will be upon the taxpayer to prove

the proper segregation of receipts.
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2h.03. Personal and Professional Services. -- Personal ser-

-

vices and professional services are not exempt from the business

and occupation tax, and the gross income from said services must

be reported under the service classification.
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2h.04. Problems, Solutions and Examples Relating to Service

-

Businesses or Callings. -- Presented below are several examples,

problems and solutions thereto regarding the proper taxation of

service activities. It is to be noted that any person engaged in

any service business or calling within this State not otherwise

taxed under the business and occupation tax law is taxable under

the service

classification. In general service business or

calling includes, but is not limited to, advertising agents,

appraisers, architects, attorneys, barbers, beauticians, collec-

tion agents,

court reporters, dentists, doctors, detectives,

engineers, employment agents, funeral directors, janitors, kennel

operators, laundries, teachers, school operators, laboratory

operators, veterinarians, window cleaners, and others. It also

includes persons engaged in the business of cleaning, repairing,

improving, etc., the personal property of others. The term does

not include persons who render services to others in the capacity

of employees as distinguished from independent contractors. (See

section la. of these rules.)

(a) Example 1.

(1)

AB, a dentist, operating within West Virginia, has
gross income derived from repairing teeth and
furnishing dentures, bridge work, etc. All of AB's
gross 1ncome is to be reported under the service
classification; for persons such as dentists

primarily render professional services and do not
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Section 2h.04(b)

make sales. The furnishing of dentures, bridge
work, etc., 1is onl§ indispensable to and in
furtherance of the professional services rendered
by the taxpayer.

If AB should sell dentures to an individual with-

- out said dentures being indispensable to or in

furtherance of ©professional dental services
rendered to the individual, then such sale would
qualify as a sale at retail or wholesale for
purposes of this tax. This would certainly be an
unusual situation and the burden of proof would be
upon the taxpayer to show that such transaction
was in no way connected to his primary business of

rendering professional services.

(b) Example 2.

(1)

CD 1s a funeral director within this State and
commonly quotes a lump sum price for a standard
funeral service, which includes the furnishing of
a casket, services, care of the body, funeral
coach, preparation of the grave site, flowers,
etc. Where CD quotes a lump sum price such as
$1,200, which includes both the sale of tangible
personal property and the charge for rendition of
services, he must separate his gross income and

report each portion thereof under the applicable

Pace 147




State Tax Department
Leg. Reg. 11-10

Series XIII

(2)

Section 2h.04(c)

classification. His books and records and
invoices to customers'must reflect the segregation
of receipts or he will be required to report all
income under the service classification.

In the instant case, of the 51,200 lump sum fee,
he invoices $500 as sales of property and $700 as
his fee for services rendered. Therefore, he may

report $500 under the retail classification and

$700 under the service classification.

(c) Example 3.

(1)

RE, a licensed real estate broker within this
State, accepts a listing to sell an office build-
ing for the owner. Upon sale of the building, RE
will receive seven percent (7%) of the selling
price as his commission. RE employs XY, a
licensed real estate salesman (not a broker). XY
is to receive twenty percent (20%) of RE's commis-
sion for any realty he sells which is listed by
the broker. XY finds a purchaser for the office
building listed by the broker and the agreed upon
sales price is $800,000. The broker's commission
from the owner 1is $56,000 (7% X $800,000 =
$56,000). The broker pays XY a commission of
$11,200 (20% X $56,000 = $11,200).
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The broker will report his entire commission
($56,000) with no deéﬁctions whatsoever under the
service classification. The real estate salesman
(XY) is liable for business and occupation tax on
his income only if he 1is an independent real
estate salesman and does not enjoy an employer~
employee relationship with a broker. Real estate
salesmen licensed under Ch. 47, Art. 12 of the
Code are subject to unique regulatory controls.
Consequently, regardless of how they may be class-
ified for other purposes, such licensed real
estate salesmen are considered employees of
brokers for purposes of the business and occupa-
tion tax and are not taxable on their activities

in behalf of brokers.
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Section 2i. Furnishing Property for Hire; Rental and Rovalty.

2i.01. Any person engaged in the business of furnishing any
real or tangible personal property, which has a tax situs in this
State, or any interest therein for hire, loan, lease or other-
wise, whether the return be in the form of rentals, royalties,
fees or otherwise, shall report the gross income derived there~
from under the rental and royalty classification. The term
tangible personal property as used herein shall not include money
or public securities. The terms "rental and royalty classi-
fication", "rental classification" and "royalty classification",
when used within these regulations, are synonymous.

21.02.The owner or operator of a store or an establishment in
which leased departments are conducted must include on his return
the rental income received by him from the lessee. The lessee
must then file a business and occupation tax return and pay tax

under this applicable classification.
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Section 2j. Small Loan and Industrial Loan Business.

-

2j.01. Persons engaged in the business of making loans of
money, credit goods, or things in action, who because of such
activity are required under the provisions of Chapter 47, Article
7A, West Virginia Code of 1931, as amended, to obtain a license
from the West Virginia Commissioner of Banking, and persons
engaged in business as an industrial loan company, shall report
all gross income received before April 1, 1971, under the small
loan and industrial loan classification. The measure of the tax
for persons engaged in this type of business shall not include
the return of capital or return of principal in making loans of
money, credit goods or things in action.

25.02. All gross income received by such persons, as described
in the preceding paragraph, received on or after April 1, 1971,
shall be reported under the banking classification on the busi-
ness and occupation tax return. (See section 2k. of these rules

and regulations.)
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Section 2k. Banking and Other Financial Business.

-

2k.01. Any person who engages, within this State, in a banking

or financial business shall report gross income derived therefrom
under the banking classification on the business and occupation
tax return. The preceding rule is applicable only to income
received on and after April 1, 1971. For a definition of
"banking business" or "financial organization", see section la.,
of these rules and regulations.

2k.02. The term "gross 1income" of a banking or financial
business shall mean interest, premiums, discounts, dividends,
service fees or charges, commissions, fines, rents from real or
tangible personal property, royalties, charges for bookkeeping or
data processing, receipts from check sales, charges or fees, and
receipts from the sale of tangible personal property.

2k.03. "Gross income" of a banking or a financial business
shall not include:

(a) interest received on the obligations of the United
States, its agencies and instrumentalities;

. (b) interest received on the obligations of this or any
other State, territory or possession of the United States, or any
- political subdivision of any of the foregoing or of the District
of Columbia; or

(c) interest received on investments or loans primarily
secrued by first mortgages or deeds of trust on residential

property occupied by nontransients.
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2k.04. All interest derived on activities exempt under (c)
above, shall be reported separatelyf as to amounts, on the busi-
ness and occupation tax return of a person taxable under the
banking classification. In other words, a full disclosure must
be made by such person as to the amount of exempt income he
received on investments or loans primarily secured by first
mortgages or deeds of trust on residential property occupied by
nontransients. This exempt income must be explained in detail
and separately shown on the exemptions schedule of the business
and occupation tax return.

2k.05. Banks and other financial businesses shall report gross
income and pay tax under the banking classification only. For
example, a financial organization which makes retail sales of
tangible personal property shall not report the gross proceeds
from said sales under the retail classification but shall report
sald proceeds under the banking classification. Banking and
financial businesses, unlike all other businesses, do not have to
segregate their income or receipts into the wvarious taxable

classifications.
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Section 3. Exemptions.

-

3.01. Annual Exemption From Tax. -~ Each taxpayer shall be

granted an exemption in every case of fifty dollars ($50.00) of
tax computed under the business and occupation tax law. From the
total taxes due the annual exemption of $50.00 is deducted.
Inasmuch as the law grants each person an annual exemption of
$50.00, only one annual exemption can be claimed even though such
person may conduct more than one business. The entire annual
exemption of $50.00 may be claimed only if business has been
actively conducted for the entire year. If the business 1is
operated for only a part of a tax year, the exemption must be
reduced proportionately: 812.50 for a three-month period, $4.16
for a moﬁth, or .l4¢ a day for the period actually engaged in

business.
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3.02. Businesses Exempt from Tax. -- The business and occupa-

-

tion tax law exempts from the tax the following businesses:

(a) Insurance companies which pay the State of West
Virginia a tax upon premiums: Provided, however, that said exemp-
tion shall not extend to that part of the gross income of
insurance companies which is received for the use of real pro-
perty, other than property in which any such company maintains
its office or offices, in this State, whether such income be in
the form of rentals or royalties.

(b) Nonprofit cemetery companies organized and operated for
the exclusive benefit of their members.

(c) Fraternal societies, organizations and associations,
which are organized and operated for the exclusive benefit of
their members and not for profit. However, this exemption shall
not extend to that part of the gross income arising from the sale
of alcoholic liquor, food and related services, of such socie-
ties, organizations and associations which are licenséd as pri-
vate clubs under the provisions of West Virginia Code ch. 60,
art. 7.

| (d) Corporations, associations and societies organized and
operated exclusively for religious or charitable purposes.

(e) Production credit associations, organized under the
provisions of the federal "Farm Credit Act of 1933",

(f) Any credit union organized under the provisions of

Chapter 31, or any other chapter of the West Virginia Code.
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However, the exemptions of this section shall not apply to cor-

porations or cooperative associations organized under the provi-

sions of Chapter 19, Article 4 of the West Virginia Code.

Page 18504




State Tax Department
Leg. Reg. 11-10
Series XIII

Section 3.03

3.03. Business Exempt by Specific Statutes.

(a) Public Service Districts for Water and Sewage Services.

Public service districts for water and sewage services organized
in compliance with the provisions of Chapter 16, Article 13 A,
West Virginia Code of 1931, as amended, entitled, "Public Service
Districts for Water and Sewage Services', are exempt from the
payment of the business and occupation tax. This is an exemption
provided by specific statute and is only available to those
public service districts that have complied with all the require-
ments as set forth in the aforecited provisions of the Code.

(b) Municipal Waterworks. -- Waterworks in the State of

West Virginia which are organized and/or operated by a municipal
corporation in compliance with the provisions of Chapter 8,
Article 12, West Virginia Code of 1931, as amended, entitled,
"Waterworks", are exempt from the payment of the business and
occupation tax. This is an exemption provided by specific statute
and is only available to those municipal waterworks that have
complied with all the requirements as set forth in the aforecited
prbvisions of the Code.

(¢) Municipal Combined Waterworks and Sewage Systems. --

Waterworks and sewage systems in the State of West Virginia which
are organized and/ or operated by a municipal corporation in com=-
pliance with the provisions of Chapter 8, Article 13, West
Virginia Code of 1931, as amended, entitled, "Combined Waterworks

and Sewage Systems", are exempt from the payment of the business
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and occupation tax. This is an exemption provided by specific
statute and is only available to those municipal waterworks and
sewage systems that have complied with all the requirements as
set forth in the aforecited provisions of the Code.

(d) Municipal and Sanitary District Sewage Works. -- Sewage

works in the State of West Virginia are organized and/or operated
by any municipal corporation and/or sanitary district in compli~
ance with the provisions of Chapter 16, Article 13, West Virginia
Code of 1931, as amended, entitled, "Sewage Works of Municipal
Corporations and Sanitary Districts", are exempt from the payment
of the business and occupation tax. This is an exemption pro-
vided by specific statute and is only available to those sewage
works of municipal corporations and sanitary districts that have
complied with all the requirements as set forth in the aforecited
provisions of the Code.

(e) Horse Racing. -- Persons engaged in the business of

horse racing and organized in compliance with the provisions of
Chapter 19, Article 23, West Virginia Code of 1931, as amended,
entitled, "Horse Racing", are exempt from the payment of the

business and occupation tax. This is an exemption provided by

' specific statute and is only available to those persons that have

complied with all the requirements as set forth in the aforecited
provisions of the Code. However, those public conveniences, such
as golf courses and other recreational activities and motel or

hotel operations from which persons engaged in horse racing
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derive income, are subject to the business and occupation tax

-

under the appropriate classificatons,

(f) West Virginia Business Development Corporations. --

Business development corporations organized in compliance with
the provisions of Chapter 31, Article 14, West Virginia Code of
1931, as amended, entitled, "West Virginia Business Development

Corporations", are exempt from the payment of the business and

occupation tax.

SECTIONS 3a AND 3b RESERVED FOR FUTURE USE.
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Section 3c. Business and Occupation Tax Credit for Industrial

-

Expansion.

3c.01. A credit against business and occupation tax is allowed
to certain industrial taxpayers who make qualified investment for
industrial expansion.

3c.02. Definitions.

(a) The term "industrial taxpayer" means any person who
exercises any privilege taxable under the manufacturing classifi-
cation of the business and occupation tax law or any person who
exercises any privilege taxable under the service classification
of such law, providing that the business activity is manufactur~
ing for another, which activity would be taxable under ﬁhe
manufactufing classification if title to the goods and materials
were vested in the person performing the manufacturing service.

(b) The terms "qualified property" and ‘'property purchased
for industrial expansion" means real property and improvements
thereto and tangible personal property constructed or purchased
for use as a component part of a new or expanded business of an
indﬁstrial taxpayer. Such property must be located within West

Virginia. Such terms include only tangible personal property

" with respect to which depreciation or amortization is allowable

in determining the industrial taxpayer's West Virginia personal
income tax or West Virginia corporation net income tax. Said
property must have a useful life at the time the property is

placed in service of four (4) years or more.
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(1) The terms defined within this paragraph (b) do not
include replacementf property, motor vehicles
licensed by the department of motor wvehicles,
airplanes, off-premises transportation equipment
or property which is used outside this State.

(2) The terms do not include property purchased prior
to July 25, 1969, nor property the construction,
reconstruction or erection of which began (or the
contract therefor let) prior to July 25, 1969.

(3) Nor do the terms include property which is
acquired incident to the purchase of the stock or
assets of an industrial taxpayer which property
has been used by the vendor in such business in
this State, or which property has been previously
designated ‘'property purchased for industrial
expansion" and so used to qualify for the tax
credit.

(c) '“"Property purchased for industrial expansion'" shall
include property acquired by lease for a term of ten (10) years
of.longer, if the leased property would otherwise qualify if pur-
chased outright. Lease renewals, subleases or assignments are
not considered "property purchased for industrial expansion".

(d) The term "cost" shall not include the value of any
property given in trade or exchange for new property which quali-

fies for this industrial expansion credit. The "cost" of leased
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property is one hundred percent (100%) of the rent reserved for
the primary term of the lease but' not to exceed twenty (20)
- years.

(e) The term "property acquired for multiple business use"
shall mean qualified property placed in service by an industrial
taxpayer as a component part of a new or expanded business to-
gether with some other business or occupation not qualifying for
the credit. Property acquired for multiple business use must be
apportioned between qualifying and nonqualifying business and
occupations and the proportion allocated to qualifying businesses
of industrial taxpayers shall be considered as "qualified invest-
ment" subject to the conditions and limitations of subsection (2)
of these définitions.

3¢.03. Computation of and Amount of Credit Allowable.

(a) The amount of credit allowed to industrial taxpayers
shall be equal to ten percent (10%) of the cost of qualified
investment made for industrial expansion and shall be applied
over a ten (10) year period to reduce the business and occupation
tak‘at the rate of one-tenth of the amount of such credit per
taxable year. The credit shall commence with the taxable year
" that such qualified investment is first placed in service or use.
In other words, the credit is limited to ten percent (one percent
for each of ten consecutive taxable years) of the total qualified

investment.
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(b) The amount of credit employed in any taxable year may
not reduce business and occupation tax liability by more than
fifty percent (50%) of the tax computed before applying the
credit.

(c) When making claim for credit for industrial expansion,
the industrial taxpayer must explain in detail the purpose of the
facility, the anticipated increased production, the anticipated
additional employment generated, the products to be manufactured,
the type of qualified property purchased and the cost thereof,
etc. Failure to provide detailed information will result in the
credit being disallowed.

3c.04. Qualified Investment. -- If the gqualified property has

a useful life of eight (8) years or more, the industrial taxpayer
may consider one hundred percent (100%) of the cost of the pro-
perty as qualified investment. If the useful life is six (6)
years or more but less than (8) years, the industrial taxpayer
may consider two-thirds (66 2/3%) of the cost of the property as
qualified investment. If the gqualified property has a useful
life of four (4) years or more but less than six (6) years, the
in&ustrial taxpayer may consider one-third (33 1/3%) of the cost
of the property as qualified investment. Property with a useful
life of 1less than four (4) years, in determining the West

Virginia personal or corporate income tax of the industrial

taxpayer, does not qualify for purposes of the credit.
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3c.05. Forfeiture of Unused Tax Credits.

(a) If during any taxable yéar, an industrial taxpayer
- disposes of or ceases to use property with respect to which a tax
credit has been claimed, or ceases operation of such business
before expiration of the useful life of the property, then the
unused portion of such credit shall be forfeited for the taxable
year in which such event occurs and for all ensuing years.

(b) If an industrial taxpayer trades in qualified property
on a purchase of new qualified property, he loses the unused
credit on the trade-in property but is permitted to compute the
credit on the new qualified property. However, the cost of the
new qualified property shall not include the value of that pro-
perty traded in.

(c) No carryover shall be allowed for the amount of any
unused portion of the credit; nor shall any credit be allowed
against any tax liability for any year prior July 25, 1969, by
reason of an assessment issuing within any period after such
date, which assessment is, in whole or part, for any period prior

to July 25, 1969.
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Section 4. Compilation of Tax; Payment.

4.01. Every person liable for business and occupation taxes
- shall pay the same in quarterly estimated installments. Such
estimated installments are due on or before the last day of the
month following the taxable quarter. In other words, if a tax-
payer keeps records and pays tax on a calendar year basis he will
file three (3) quarterly estimated installments for his business
and occupation taxes. The installment for the first quarter of
the calendar year will be due on or before April 30; the install-
ment for the second quarter of the calendar year will be due on
or before July 31; and the installment for the third quarter of
the calendar year will be due on or before October 31.

4.02. .In estimating the amount of tax due for each quarter,
the taxpayer may deduct one-fourth of the tax credit for indus-
trial expansion allowable for the taxable year and one-fourth of
the total annual exemption allowed for the year.

4.03. If a taxpayer can reasonably expect his tax liability
to be less than $100.00 for the taxable year, he does not have to
file quarterly estimated installments and may file only an annual
return.

4,04. The Tax Department, if it deems it necessary to insure
payment of the tax, may require the estimated quarterly install-
ment and payment for periods of shorter duration than quarter

year periods.
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Section 5. Return and Remittance by Taxpayer.

-

5.01. Annual Return.

(a) Every taxpayer shall, on or before the expiration of
one month after the end of the tax year, file a business and
occupation tax return for the entire taxable year. Said return
must show the gross proceeds of sales or gross income of busi-
ness, trade or calling, and the taxpayer must compute the amount
of tax chargeable against him. Such return must be signed by the
taxpayer.

(b) For a taxpayer maintaining records and paying taxes on
a calendar year basis, the annual return is due on or before
January 31 of the following year. The annual return is filed at
the close.of the taxable year and replaces the fourth quarterly
estimate. The annual return is a recompilation of the three
quarterly estimates and the fourth quarter's business. It pro-
vides a medium for making such adjustments on the quarterly

estimates as may be necessary.
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5.02. Extension of Time.

-

(a) Any taxpayer desiring an extension of time for filing
his annual business and occupation tax return must make such
request in writing to the Tax Department. The request must be
postmarked before the due date of the return and must state the
reason for such request and the period of extension required.
The taxpayer will then be advised in writing as to whether or not
such extension is granted. No extension shall be granted for a
period of time longer than ninety (90) days from the due date of
the annual return.

(b) No extensions of time may be granted for the filing of

quarterly return.
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5.03. Penalties.

(a) If any taxpayer fails to Eile the business and occu-
pation tax return or files his return but fails to remit in whole
or part the proper amount of tax, there shall be added to the
amount of unpaid tax, from the date such tax should have been
paid, a penalty in the amount of five percent (5%) of the unpaid
tax for the first month, or fraction thereof, of delinquency and
one percent (1%) for each succeeding month, or fraction thereof
of delinquency. To illustrate: A taxpayer's amount of tax due
is one hundréd dollars for the taxable year ending December 31,
1972. The tax is not paid until May 15, 1973. Inasmuch as the
tax should have been paid on or before January 31, 1973 (due date
of the return), a penalty of five percent of the unpaid tax is
added for the month of February and one percent for each of the
months of March, April and May, making the total penalty rate
eight percent of the tax. Applying the penalty rate of eight
percent to the net amount of tax due, one hundred dollars,
results in penalty due of eight dollars.

‘ (b) However, the Tax Commissioner may waive penalties upon
a showing of reasonable cause by the taxpayer for his delin-
a quency. Reasonable cause must be affirmatively pleaded, in
writing, by the taxpayer and he must set forth in detail the
reasons for his delinquency or failure. The Tax Commissioner's

waiver will be in writing.
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(c) Financial hardship such as a lack of funds at the time
the return was due does not qualify as reasonable cause. Also,
the past filing history of a taxpayer is not relevant when
considering the issue of reasonable cause for a present
delinquency. The fact that the taxpayer, in the past, filed all
returns and paid all taxes timely is immaterial to the issue at
hand.

(d) Reasonable cause does exist for late filing where the
taxpayer, because of circumstances beyond his control, is pre-
vented from filing timely. This results when natural disasters
such as floods and fires occur; however, even in these situa-
tions, the taxpayer should notify the authorities of his problem
and arrange an extension of time in which to file. However,
events which occur after the due date of the return are not
sufficient to constitute reasonable cause where they would have

excused filing if such events had occurred before the due date.
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Section 6. Assessment or Deficiency of Tax.

6.01. If any person refuses to Aake or file a return, or if
~ the Tax Department has reasonable ground to believe that any
return made is so deficient as not to form the basis of a satis-
factory return or assessment of the tax, the Department will
proceed to obtain information on which to base the assessment of
tax and may make such assessment against the taxpayer. An
assessment of tax may result from any one of several situations.
Some of these are listed below.

(a) The State has reason to believe the taxpayer has tax-
able activities within the boundaries of this State, but the
taxpayer, after being given the opportunity, refuses or fails to
file business and occupation tax return.

(b) Through an office audit or examination of the tax-
payer's file, the State makes an adjustment to the business and
occupation tax return which results in a deficiency.

(c) The State performs a field examination on the books and
records of a taxpayer and increases the reported amount of gross
income.

(d) At any time that the State believes that a taxpayer may
" have reported his income under an improper classification, under-
reported his income or failed to file his return.

6.02. "Estimated" assessments are those issued when the
taxpayer has not filed returns or has otherwise failed to comply

with provisions of the tax act. For example: John Doe files a
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1969 business and occupation tax repprn and reports gross income
of $20,000.00. In 1970, he fails to file a return and is deemed
to be delinguent by the State. The State will then proceed to
"estimate" the taxpayer's 1970 income from the best information
available. Inasmuch as the taxpayer has failed to cooperate and
the State has no information in regard to said taxpayer for 1970,
the State will estimate the income to be not less than that last
reported amount together with business growth and prepare an
assessment on such basis. Obviously, it is not the intention of
the State to actually collect an inflated sum, but said amount
will be sufficiently large to gain the taxpayer's undivided

attention and encourage him to come forth and settle his account.
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Section 7. Petition for Reassessment.

-

7.01. If a person against whom an assessment has been made

 desires to contest the assessment, he is required to file a
petition for reassessment. The petition for reassessment must be
filed with the Tax Department personally or by certified mail
within thirty days after service of the assessment. In the case
of a jeopardy assessment the petition must be filed within twenty
days. The original and one copy of such petition for reassessment
shall be so filed.

7.02. If the taxpayer fails to file such petition for re-
assessment within the time required by law, the assessment shall
be conclusive and the amount thereof shall be due and payable and
not subject to judicial or administrative review.

7.03. The petition for reassessment shall be in writing and
shall be complete in itself so as to fully state the issues. No
telegram, telephone call or similar communication will be recog-
nized as a petition.

7.04. The petition for reassessment shall contain (a) a
stafement of the amount of the deficiency or 1liability, as the
case may be, determined by the Tax Department, the nature of the
' tax, the period for which determined; (b) clear and concise
assignments of each and every error which the petitioner alleges
to have been committed by the Tax Department in the determination
of the deficiency. Each assignment of error shall be numbered;

(c) clear and concise statements of facts upon which the peti-
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tioner relies as sustaining the assignments of error; (d) a
prayer, setting forth the relief sought; (e) the signature of the
petitioner; (f) a verification by the petitioner; (g) a copy of
the assessment shall be appended to the original of the petition.
7.05. In the case of jeopardy assessment a bond with cor~
porate surety thereon in penalty double the amount of the assess-
ment, conditioned upon the payment of all taxes, penalties and

costs legally due, shall accompany the petition for reassessment.
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Section 8. Hearing and Appeals.

8.01. Hearings upon petitions for reassessment shall be held
- at the State Capitol in Charleston, West Virginia, unless good
cause be shown for conducting the hearing elsewhere within this
State.

8.02. Hearings will not be delayed by a motion for continu-
ance unless it is timely made and sets forth good and sufficient
cause. Conflicting engagements of counsel or the employment of
new counsel will never be regarded as grounds for a continuance,
unless set forth in a motion filed promptly after the notice of
hearing has been mailed, or unless extenuating circumstances are
shown which the State deems adequate.

8.03. .The unexpected absence of the petitioner or his counsel
when a petition is called for hearing will not be the occasion
for delay. The hearing shall proceed and the case be regarded as
submitted on the part of the absent party or parties.

8.04. The petitioner may represent himself or be represented
by some other person or persons of his choosing. A record of the
hearing shall be made.

8.05. Petitioner will be given an opportunity for argument
" within time limits fixed by the Tax Department following submis-
sion of evidence. The Tax Department will accept briefs in lieu
of argument. Briefs must be filed timely within the period

prescribed by the hearing examiner.
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8.06. An appeal may be taken by the taxpayer to the circuit
court of the county in which the activity taxed was engaged in,
or in which the taxpayer resides, or in the Circuit Court of
Kanawha County, within thirty days after he shall have received

notice from the Tax Department of its determination.
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Section 9. Refunds.

9.01. Under the provisions of Weét Virginia Code ch. 11, art.
1, sec. 2a, any person claiming to be aggrieved through being
required unlawfully to pay any tax, may, within five years from
the date of the filing of the return in respect of which the tax
was imposed or within four years from the date the tax was paid,
whichever of such periods. expires the later, or if no return was
filed by the taxpayer, within four years from the time the tax
was paid, and not after, file with the Tax Department a petition
in writing to have refunded to him any such tax, or any part
thereof. The petition must set forth the facts in support of the
claim for refund. 1In the filing of a petition for refund, the
taxpayer shall attach thereto amended tax returns for the periods
involved and all other evidences in support thereof. The Tax
Department shall review the same and make a determination. The
taxpayer will be notified in writing.of the determination of the

Department.
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Section 10. Taxability of Specific Businesses.

-~

10.01. Presented below are certain specific types of business

~activities and brief explanations as to the applicable business
and occupation tax classification under which each should report
gross income. If any taxpayer is in doubt as to the proper class
or classes under which he is required to file, he should forward
an inquiry to the Tax Department.

(a) Accountants. -=- Persons who are <certified public

accountants, public accountants, bookkeepers or who provide
accounting services to others for a consideration are taxable on
the gross income derived from such activities under the service
classification on the business and occupation tax form.

(b) Automobiles and other motor vehicles. =-- Persons en-

gaged in the business of selling automobiles and other motor
vehicles shall report the gross receipts therefrom under the
retail or wholesale classification, depending upon the type of
sale., No deduction is allowed such persons for sales made to
nonresidents of this State unless it can be conclusively
established by the dealer that such sale was consummated outside
the boundaries of West Virginia. Gross income received for
"repairing automobiles of others shall be reported under the
service classification.

(c) Advertising agencies.

(1) Advertising agencies are primarily engaged in the

business of rendering services, but may also make
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(d) Barbe

Section 10.01(d)

sales of tangible personal property to their
clients or others ér make purchases of such
articles as agents in behalf of their clients.
Articles acquired or produced by advertising
agencies may be for their own use in connection
with the rendition of an advertising service or
may be for resale as tangible personal property to
their clients.

The gross income received for advertising ser-
vices, including commissions or discounts received
upon articles purchased as agents in behalf of
clients, is taxable under the service classifica-
tion. 1Included in this classification are amounts
attributable to sales of tangible personalty,
unless charges for such articles are separately
stated in billings rendered to clients.

rs and beauticians. =-- Gross income received from

barbering and

beautician services shall be reported under the

service classification. Any gross income received from sales of

tangible personal property such as hair tonic, hair spray, etc.

shall be reported under the retail classification.

(e) Doors

, windows and awnings. -- Persons engaged in the

business of manufacturing doors, windows and awnings shall report

the gross inco

classification.

me from such activities under the manufacturing

Persons who manufacture and make sale of such
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products at retail must also report the gross proceeds of sale
under the retail classification. 'Persons who install these
- products must report the gross income derived therefrom under the
contracting classification.

(f) Laundries and dry cleaners. -- Persons who derive gross

income from a laundry or dry cleaning business shall report said
income under the service classification.

(g) Hospitals. -- Generally, the gross income derived by
hospitals for services rendered to patients shall be reported
under the service classification. Some of the gross income de-
rived from such business may be subject to tax under the retail
or wholesale classification, as the case may be, if the rendition
of the service involves the sale of tangible personal property.

(h) Hotels and motels. -- Gross income received by hotels

and motels for the renting of rooms or sleeping quarters shall be
reported under the service classification. A hotel, nmotel,
boarding house, rooming house, apartment hotel, resort lodge, or
tourist camp includes all establishments which are held out to
thé‘public as a hotel, public lodging house, or places where
sleeping accommodations may be obtained whether with or without
" meals or facilities for preparing the same. The foregoing does
not. include establishments in the business of renting real

estate, such as apartments, nor does it include hospitals, sani-

tariums, nursing homes, rest homes and similar institutions.




State Tax Department
Leg. Reg. 11-10
Series XIII

Section 10.01(1)

Gross income from meals sold to the public by hotels or motels,

-

etc. shall be reported under the retail classification.

(i) Photography, photo printing, etc. -- Persons engaged in

the business of photoprinting, photostating, photography, photo-
engraving, blueprinting, etc., are required to report the gross
income from such activities as follows:

(1) Gross income from the developing of films, owned
by others, is to be reported under the service
classification.

(2) Gross income from making prints, photostats,
blueprints, etc., shall be reported under the
manufacturing classificaton.

(3) Persons who develop film owned by others and make
prints therefrom shall, when a charge is made for
the development process, report under the service
classification the gross income derived from
developing said film and under the manufacturing
classification the wholesale value of the prints
manufactured.

(4) Persons engaged in the photography business who
take pictures, make prints and sell the finished
product at retail shall report the value of said
product under manufacturing and, in addition to
this, shall report the gross proceeds derived from

the sale under the retail classification.
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() Trading stamps. -- Persons engaged in the business of

trading stamps and who have redemption centers or stores within

- this State shall report the gross income derived therefrom under

the retail classification. Gross income received from the sale

of trading stamps to merchants who will dispense said stamps to

their customers shall be reported under the wholesale classifica-

tion.

(k) Coin operated machines.

(1)

(2)

Gross income received by an individual who is the
owner of coin operated vending machines shall be
reported under the retail classification. If the
owner splits the gross income with the individual
within whose establishment the vending machine is
located, the operator of the establishment shall
report his portion of the gross income under the
service classification. The owner of the vending
machines receives no deduction or exclusion from
gross income for the portion paid to the estab-
lishment operator.

Gross income received by an individual who is the
owner of coin operated amusement devices shall be
reported under the amusement classification. If
the owner splits the gross income with the indivi-
dual within whose establishment the amusement

device is located, the operator of the establish-

Page 187




State Tax Department
Leg. Reg. 11-10
Series XIII

Section 10.01(1) .

ment shall report his portion of the gross income
under the service classification. The owner of
the amusement devices receives no deduction or
exclusion from gross income for the portion paid
to the establishment operator.

(1) Wall covering and floor covering. -~ Persons engaged in

the business of selling and installing wall covering and floor
covering shall report the gross income therefrom in the following
manner:
(1) If the sale of the product is separate and dis-
tinct from the agreement to install the product
and separate charges are made for each, the vendor .
may report the sale under the retail or wholesale
classification, as the case may be, and the in-
stallation under the contracting classification.
The method by which the installation charge is
computed will not alter the fact that such instal~
lation is contracting. See section 2e, of these

rules.
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Section 11. Doing Business Within and wWithout the State.

-

11.01. Persons domiciled outside this State who (a) lease
- tangible personal property to lessees in this State, or (b)
perform construction or installation contracts in this State, or
(¢) render services to others herein, are doing business in this
State, irrespective of the domicile of such persons and
irrespective of whether or not such persons maintain a permanent
place of business in this State.

11.02. Persons domiciled outside the State who sale tangible
personal property to persons in the State, may be doing business
in the State, irrespective of the domicile of such persons and
irrespective of whether or not such persons maintain a permanent
place of business in this State.

11.03. Persons domiciled in and having a place of business in
this State, who (a) sell or lease personal property to buyers or
lessees outside this State, or (b) perform construction or
installation contracts outside this State, or (c) render services
to others outside this State, are doing business both within and
without this State. Whether or not such persons are subject to
business and occupation tax under the law depends upon the kind
" of business and the manner in which it is transacted. The
following general principles govern in determining tax liability
or tax immunity under the business and occupation tax.

(a) Wwhen the business involves a construction or installa-

tion contract in this State, no deduction from the measure of the
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tax is permitted, even though the contractor is domiciled outside
this State and maintains a place of'business outside this State
which may contribute to the contract performed in this State.

(b) When the business involves a construction or installa-
tion contract outside this State, the tax does not apply to any
part of the income derived therefrom (except such part of the
income as may be applicable to the manufacturer in this State by
the contractor of articles used or incorporated in such construc-
tion or installation), even though the contractor is domiciled in
this State and maintains a place of business herein which may
contribute to the contract performed outside this State.

(c) When the business involves a transaction taxable under
the service classification, the tax does not apply upon any part
of the gross income received for services incidentally rendered
to persons in this State by a person who does not maintain a
place of business in this State and who is not domiciled herein.
However, the tax applies upon the income received for services
incidentally rendered to persons outside this State by a person
domiciled herein who does not maintain a place of business within
tﬁe jurisdiction of the place of domicile of the person to whom
the service is rendered.

(d) For example, persons domiciled herein, but having no
place of business outside this State, are taxable upon the

following types of income:
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(2)

(3)

(4)

(3)

(6)

(7)

(8)

(9)

(10)

Section 11.01(4d)

An insurance agency upon commissions received for
insurance placed withdht the State;

An attorney upon fees received from persons with-
out the State, even though a portion of his ser-
vices were necessarily performed without the
State;

A collection agency upon income received from
clients without the State or with respect to
collections made from persons without the State;

An accountant upon income received from persons
for services performed without the State;

An investment company upon income received from
loans placed without the State;

A commodity broker upon commissions received from
persons without the State;

An advertising agency upon income received from
advertising solicited and secured from firms
without the State;

An employment agency upon income received for
securing employees for firms without the State;

A physician upon income received from the treat-
ment of patients without the State.

A purchasing agency upon commissions received from
clients without the State or with respect +to

purchases made without the State.
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(e) Conversely, persons engaged in business without the
State, but having no place of businéss within the State, are not
taxable with respect to the reverse of the above situations. It
is assumed, of course, that such services, to avoid taxation, are
rendered only incidentally to persons within this State.

(f) Persons engaged in a business taxable under the service
classification and who maintain places of business both within
and without this State which contribute to the performance of a
service, shall apportion to this State that portion of gross
income derived from services rendered by them in this State.
where it is not practical to determine such apportionment by
separate accounting methods, the taxpayer shall apportion to this
State that proportion of total income which the cost of doing
business within this State bears to the total cost of doing

business both within and without this State.



State Tax Department
Leg. Reg. 11-10
Series XIII Index

WEST VIRGINIA ADMINISTRATIVE REGULATIONS
STATE TAX DEPARTMENT
LEGISLATIVE
Chapter 11-10
Series XIII

(1974)

Subject: Business and Occupation Tax

INDEX

FXoZodo RV o R of- U oy of = S Section 10.01
Section 11.01
AQvertising AgeNCIeS . . v v rtreeennreennnennonnns Section 10.01
Section 11.01

Affiliates, sales tO....oivieiiineienenennnncnnnnn Section 2.03
. Agriculture, horticulture, grazing................ Section 2c¢.04
Amusement.devices ................................. Section 2g.01
; Section 10.01
P11 TS (1= o of = Section 2g.01

Annual exemption from tax.......... e Section 3.01

Annual IFetUrN. ... oot iiiiiieenrecesosseaseanasanas Section 5.01

2N o) o - T 5= 2 Section 8.01
Appraisers........; ............................... Section 2h.04
Architects. .. it iiiiii ittt ittt eeaeaosenssanonaas Section 2h.04

. Assessment
absence of return... ..ot rrronrsnenne Section 7.01
Attsrneys |

=D -1 o2 B 1 1 oA Section 2h.04

Section 11.01




State Tax Department
Leg. Reg. 11-10
Series XIII

JST=Y= 10 b o I ¥ o <SS

Billliard ParlorS..ueeseseesseoeoeneoeoneneneneennns
BOWlINg @lleY S . ve et it ieneesenneeeneaseneanennnns
Buildings and StruCtUreS....vv vt v rinreenennnenens
Business

Classifications...cvue e e ittt enneeennnnnns

eNgaging IN.....oveeeeeceosoannaennas e

service-see service businesses

small loan and industrial loan......cevveeens

within and without the state.......co v
AT NI VAL S . ¢ it i ittt s oo aeesesesssssssasnsssasssnss
Carrying ChargesS. . cvieeeeeeeedaoeoenocaonncnnanans

Cash AiscoUunt. . vttt ittt sttt eeesseesesannnas

CasSUal SaAleS. .. vt ivsiseetereneesseesnssesceasanansas

Charitable organizations. ......iiiiiiii it eeann
Cleaners..; .......................................
Coin-operated machines........vciurr e cnnnnanas
Collection agents...civeiieiiiiieniienenenesennnnnns
Company

defined. .....viri ittt e it et e e

(ol oy R ol ad-Ton ol | (1 o - of = S

Index

Section
Section

Section
Section
Section
Section
Section

Section
Section

Section
Section
Section
Section
Section

Section

Section
Section

Section
Section
Section

Section
Section

Section
Section
Section
Section
Section
Section

Section

2h.02
10.01

1.06
1.06
2k.01
2h.04
10.01

2h.04
10.01

2g.01
2g.01
1.06
2e.01
2.01
1.06

25.01
11.01

29.01
1.06
1.06

1.06
2c.03

3.02

10.01
10.01
2h.04
11.01

1.06

2a.03




State Tax Department
Leg. Reg. 11-10

Series XIII Index
®

60) o} ob of-To. oh 4 T R U Section 1.06
Section 2e.01

Contracting with government......... e Section 2e.03

Contracts, form of.......ii it nenenenn Section 2e.04

Contracts, separate....... ..ottt irnennrnennnnns Section 2e.05

161011t vl o/ o Yo'l o uf = of - S0 Section 2h.04

Section 11.01
Credit against tax
industrial expansion.........ciieiiiennnnnnnn. Section 2b.07
Section 3c¢.01
Credit unions

L5 45311 o K o) o SRR OO Section 3.02

Dance halls

taxabilityv ................................... Section 2g.01
. 1075 4 o = o= Section 2h.04
DeteCtiVeS. it ittt ittt it eenereeneeenacaaaaaaa Section 2h.04
o T o o Section 2h.04
Section 11.01

DY Cleam B S . u it eeasoeeeneeeeeesesenasensnnsnsnnns Section 10.01

0 1) o J o)=Y Section 1.06

08 1) )= o O Section 1.06
Empioyment F=To 7= o ot - S Section 2h.04
| 2% o Yo S o T=1 -3 of - SN AU Section 2h.04

' Excise taxes

R =Y £ - 1 Section 1.06
= = T Section 1.06
Exempt bUSINeSSesS. . ittt it ei s e nrenennnennnn Section 2d.01

Section 3.02

. EXempt sales. ...ttt ittt e e e e Section 2c¢.04

Pace 195




State Tax Department
Leg. Reg. 11~10
Series XIII

Extension of time............cc.o.... et
Financial organization...... O
Floor covering........eeeee. f et e s ee st
Florists........ C e e et e e e et .o

Food, dressing and proCesSSing....v.oeeeeeecscessns

Fraternal organizations............. f e ie e ie e
Freight Charges........ et cetecrer e e ceen
Funeral directors......cvuiiiienniniinnnenennnann.
Golf courses.......iiiiiiiiinnann C e e e
Govenment, contracting with........... e te e

Gross income

definition...... et e et ee et e et

banking business or financial organlzatlon...

exhange Or barter.........oitiiiiiiitnnrnannns
Gross proceeds Of saleS. . ..uv vttt nesonenconens
Hearings....... f et et ettt RN
HospitalS....vvieeriennnennonnnaas e teereeeeeaees
2 (o % ot = = e er e
industrial expansion, tax credit........... ... ...
Interest......... et et e e e et e et
Janitors............. ettt et et
Kennel operatorsS. ... ...t iiiiieinitennnrsnnnnsnsnnss
Laundries.....coueeetieeneneenaannans et
Leased departments. . ... i vttt it rnnnensnnnnnns

JU =T £= 02 1 o U-Y =

Index

Section

Section
Section

Section
Section
Section
Section

Section
Section

Section
Section

Section

Section
Section
Section
Section
Section
Section

Section

Section
Section

Section
Section
Section
Section
Section

Section

5.02

1.06
2k.01

10.01
2c.04
2b.04
3.02

2a.06
2b.06

2h.04
2g.01
2e.03

1.06
2k.01
1.06
1.06
8.01
10.01
10.01

2b.07
3c.01

2k.01
2h.04
2h.04
10.01
2i.01

2h.01




State Tax Department
Leg. Reg. 11-10

2b.01
2.03
2b.05
2b.05
2.03

Series XIII Index
Manufacturers

basis of tak...cviierinennnnnss et ae e Section

products consumed by......civiiiiiiiiiiieaan. Section

retail sales iIn state........oveeueeeneennn Section

sales outside state...... .o ii it Section

value of articles manufactured.......... Section

wholesale SaleS...vvieiiiereeeeennnennns Section

Manufacturing, compounding or preparing for sale.. Section

Section
Lo ot =3 = A Section
(o Y S Section
Natural resources produUCersS.........eceeveuenranss Section
J L) o X-1 o 1= of = Section
0T To B 1o o Y1 Section
Penalties...... T Section
B Yo o U Section
Personal SeIViCeS...iiiiveeeeteoenenennennansnsoos Section
Petition for reassessment........c.iviiierneannnn Section
Photographing. ..ccoeiiiiniiieieierenetenennannnnn Section
Photoprinting. . vieei ittt itenetesneraanannnnns Section
Producer
. products consﬁmed o) 2 Section
Of natural reSOUTCES. ... v e renennnneanenns Section
Producing
for others. ...ttt ittt teitnenannnns Section
natural resources
retall SaleS. ..ttt ittt Section
wholesale sales. ...t i enneenenns Section
Production of natural resources, value of
o e T £ 5 Lo o = Section
Professional SEIVICES. . ... ivi it eeteaneeneaneennnn. Section

2.05

2.05
2b.01

10.01
2g.01
2a.01
2h.01
1.06

5.03

1.06

2h.03
7b.01
10.01

10.01

2.04
2a.01

2a.02

2.06
2.06

2h.03

107




State Tax Department
Leg. Reg. 11-10
Series XIII

Public service business

" Public utilities...........
Publishing....cceceeeveennn.

Racetracks..... oo inenenes

Rate of tax

general.....coeevvnvn.

Real estate

brokers...oeeeeeeneens
salesmen..............

Reasonable cause...........
Reassessment of tax........
Refunds.........covevienn
Remittance.................
Rental and royalty.........
Repetitive carrying of accounts
Retail sales............... |
Returned goods.....coveuev.
Returns............cvas

Royalties...........cviuuun

Sales

of real estate........
sale price............
to affiliates.........
to employees..........

Selling......ciiiiinieenn.

ooooooooooooooooooooooo

.......................

ooooooooooooooooooooooo

.......................

ooooooooooooooooooooooo

ooooooooooooooooooooooo

ooooooooooooooooooooooo

ooooooooooooooooooooooo

.......................

ooooooooooooooooooooooo

.......................

ooooooooooooooooooooooo

ooooooooooooooooooo

ooooooooooooooooooooooo

ooooooooooooooooooooooo

00000000000000000000000

ooooooooooooooooooooooo

ooooooooooooooooooooooo

.......................

ooooooooooooooooooooooo

ooooooooooooooooooooooo

Index

Section
Section
Section
Section

Section

Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section

Section
Section

Section
Section
Section
Section

Section
Section




State Tax Department
Leg. Reg. 11-10

Series XIII Index
SErVICE DUSINESSES .. ittt nrrternrrseesoasoanosnns Section 1.06
Section 2h.01
. Section 11.01

Services

oY= af=1e) o - 1 A Section 2h.03
professional........c...i ittt ittt Section 2h.03
to personalty....coviriiitiierreetenianaens Section 2h.02
SKALING FINKS . ettt v i esenerneonovnossnsensnaonnnns Section 2g.01
Small loan and industrial loan businesses......... Section 2j.01
Speculative bullers. ... .ottt ienneeeeecnnnnn Section 1.06

Section 2e.01
Stocks and bonds, sales......c.ii it nnnnnnns Section 2c.04
Tax-see also Collection and payment of taxes

Tax credit

industrial eXpansSion......c.ueeiviecvsvsonsren Section 2b.07

: Section 3g.01
IMPOSItion Of ..t iviniereerneoeroeoanonnnnns Section 2.01
payment Of . ... ...ttt it i it Section 4.01
rates-also see rate of tax.....ocvviiv e Section 2.01

b oy =3 o s o 1= 2 Section 1.06

TAX JOAT e ittt nerenoesuesnsaosaossesossoanasnssasssnas Section 1.06

Taxpayer

defined. ......ciiiiiiiitiin ittt Section 1.06
Television broadcasting. .. coeeieeeeieeenennnaennans Section 2h.01
Thealres. .ot eiiiiiirniressosssrasnnssnonnnnans Section 2g.01
) Trade-in ValUe. .. ..eeeernenenennnn. e v aresar e Section 1.06
Trading StampPS. ..ottt et vovoreransosanasnans Section 1.06
. Section 10.01
Values of products...... ..ot iiiiiiiiiiineiennnns Section 2.02
Vending machinesS. ... vttt iine ittt nonanans Section 2c¢.03

Section 10.01
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Series XIII Index
A=) o o - b -1 4T O Section 2h.04
Wall covering.......ocvuvevvecennens T eieinr e Section 10.01

Wholesale sales

defined. ..ottt tis et easrenononnnnnnnes Section 1.06
Section 2c.02

WindoW CleanerS. o v eenseneeeenseenoanonsesnoessses Section 2h.04

Windows, doors and awnings.......... eseseresanenn Section 10.01




